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COURT  RULES. 


BUPKBME  COURT  OF  MISSOI7BL 


Adopted  at  the  April  Term,  1891. 


CHIEF  JUSTIOBl,  HIS  DUTY. 

Rule  1.  The  Chief  Justice  shall  superintend 
matters  of  order  in  the  court  room. 

MOTIONS  TO  BE  WRITTEN,   SIGNED 
AND  FILED. 

Role  2.  All  motions  in  a  cause  shall  be  in 
writing,  signed  by  counsel  and  filed  of  rec- 
ord. 

ABQUMENT  OF  MOTIONS. 

Rule  3.  No  motion  shall  be  argued  unless 
by  the  direction  of  the  court. 

DIMINUTION  OF  RECORD,  SUGGESTION 
AFTER  JOINDER  IN  ERROR. 

Rule  4.  No  suggestion  of  diminution  of  rec- 
ord in  civil  cases  will  be  entertained  by  the 
court  after  Joinder  in  error,  except  by  con- 
sent of  parties. 

APPUOATION  FOR  CERTIORARI. 

Rule  6.  Whenever  a  certiorari  may  be  ap- 
plied for,  there  shall  be  an  affidavit  of  the 
defect  In  the  transcript  -which  It  is  designed 
to  supply,  and  at  least  twenty-four  hours'  no- 
tice shall  be  given  to  the  adverse  party  or 
his  attorney  previous  to  the  making  of  the 
application. 

REVIEWING  INSTRUCTIONS. 

Bale  6.  For  the  purpose  of  reviewing  the 
action  of  the  trial  court,  in  giving  and  refus- 
ing instructions,  it  shall  not  be  necessary  to 
set  out  the  evidence  In  the  bill  of  exceptions; 
but  it  shall  be  BufSdent  to  state  that  there 
was  evidence  tending  to  prove  the  particular 
fact  or  facts.  If  the  parties  disagree  as  to 
what  fact  or  facts  the  evidence  tends  to 
prove,  then  the  evidence  of  the  witnesses 
may  be  stated  in  a  narrative  form,  avoiding 
repetition  and  omitting  all  immaterial  mat- 
ter. 

BILL  OF  EXCEPTIONS  IN  EQUITY 
CASES. 

Rule  7.  In  cases  of  equitable  jurisdiction 
tbe  whole  of  the  evidence  shall  be  embodied 
in  the  bill  of  exceptions;  provided  that  it 
shall  be  sufficient  to  state  the  legal  efTect  of 
documentary  evidence  where  there  is  no  dis- 


pute as  to  the  admissibility  or  legal  effect 
thereof;  and  provided  further  that  parol  evi- 
dence may  be  reduced  to  a  narrative  form, 
where  this  can  be  done  and  at  the  same  time 
preserve  full  force  and  efTect  of  the  evidence. 

PRESUMPTION  IN  SUPPORT  OF  BILL 
OF  EXCEPTIONS. 

Rule  8.  The  only  purpose  of  a  statement. 
In  a  bill  of  exceptions,  that  It  set  ont  all  the 
evidence  in  the  cause,  being  that  the  Su- 
preme Court  may  have  before  it  the  same 
matter  which  was  decided  by  the  court  of 
first  instance,  it  shall  be  presumed  as  a  mat- 
ter of  fact  in  all  bills  of  excepttons,  for  the 
future,  that  they  contain  all  the  evidence  ap- 
plicable to  any  particular  ruling  to  which  ex- 
ception Is  saved. 

MAKING  UP  TRANSCRIPTS. 

Rule  9.  The  clerks  of  the  several  circuit 
courts  and  other  courts  of  first  instance,  be- 
fore which  a  trial  of  any  cause  is  had,  in 
which  an  appeal  la  taken  or  writ  of  error  is 
sued  out,  shall  not  (unless  an  exception  Is 
saved  to  the  regularity  of  the  process,  or  Its 
execution,  or  to  the  acquiring  by  the  court  of 
Jurisdiction  In  the  cause),  in  making  out  tran- 
scripts of  the  record  for  the  Supreme  Court, 
set  out  the  original  or  any  subsequent  writ 
or  the  return  thereof;  but  In  lieu  thereof 
shall  say  (e.  g.):  "Summons  Issued  October 
2,  1891,  executed  October  5,  1891,"  and,  if 
any  pleading  be  amended,  the  clerk,  in  mak- 
ing out  transcripts,  will  treat  the  last  amend- 
ed pleading  as  the  only  one  of  that'  order 
in  tbe  cause,  and  will  refrain  from  setting 
out  any  abandoned  pleading  or  part  of  the 
record,  unless  it  be  made  such  by  a  bill  of  ex- 
ceptions; and  no  clerk  shall  Insert  in  the 
transcript  any  matter  touching  the  organiza- 
tion of  the  court,  or  any  mention  of  any  con- 
tinuance, motion  or  affidavit  in  the  cause, 
unless  the  same  be  specially  called  for  by 
the  bin  of  exceptions. 

WORDS  "APPELLANT"  AND  "RE- 
SPONDENT," WHAT  THEY 
INCLUDE. 

Rule  10.  Whenever  the  words  "appellant" 
and  "respondent"  appear  In  these  rules  they 
shall  be  taken  to  mean  and  include  plaintiff 
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and  defendant  in  error  and  otber  parties  oc- 
cupying like  positions  tn  a  cause. 

ABSTRACTS  IN  LIED  OF  TRANSCRIPT, 
WHEN  FILED  AND  SERVED. 

Rule  11.  In  those  cases  where  the  appel- 
lant shall,  under  the  proTlsions  of  section 
2253,  Rev.  St.  1889,  flic  in  the  court  a  copy 
of  the  judgment,  order  or  decree,  in  lieu  of  a 
complete  transcript,  be  shall  deliver  to  the 
respondent  a  copy  of  bis  abstract  at  least 
thirty  days  before  tbe  cause  Is  set  for  bearing, 
and  shall  in  like  time  file  ten  copies  thereof 
with  tbe  clerk  of  this  court  If  tbe  respond- 
ent is  not  satisfied  with  such  abstract,  be  shall 
deliver  to  the  appellant  a  complete  or  addi- 
tional abstract  at  least  fifteen  days  before 
the  cause  is  set  for  bearing,  and  within  like 
time  file  ten  copies  thereof  with  tbe  clerk 
of  this  court  Objections  to  such  complete 
or  additional  abstract  shall  be  filed  with  the 
clerk  of  this  court  vrltbln  ten  days  after  serv- 
ice of  such  abstract  upon  tbe  appellant,  and 
a  copy  of  such  objections  shall  be  served  up- 
on tbe  respondent  In  like  time.  (As  amend- 
ed February  26,  1805.) 

ABSTRACTS,  WHEN  FILED  AND 
SERVED. 

Rule  12.  In  all  cases  where  a  complete 
transcript  is  brought  to  this  court  in  the  first 
instance,  tbe  appellant  shall  deliver  to  re- 
spondent a  copy  of  his  abstract  of  the  rec- 
ord at  least  thirty  days  before  tbe  day  on 
which  the  cause  is  set  for  hearing,  and  file 
ten  copies  thereof  with  tbe  clerk  of  this  court 
not  later  than  the  day  preceding  the  one  on 
which  the  cause  is  set  for  bearing.  If  the 
respondent  desires  to  file  a  further  or  addi- 
tional abstract,  be  shall  deliver  to  the  ap- 
pellant a  copy  thereof  at  least  five  days  be- 
fore the  cause  is  set  for  bearing,  and  file  ten 
copies  thereof  with  tbe  clerk  of  this  court 
on  the  day  preceding  that  on  which  the  cause 
is  to  be  heard. 

ABSTRACTS,  WHAT  THEY  SHALL 
CONTAIN. 

Rule  13.  The  abstracts  mentioned  tn  rules 
11  and  12  shall  be  printed  in  fair  type,  and 
shall  be  paged,  and  shall  have  a  complete 
index  at  the  end  thereof,  and  shall  set  fortb 
so  much  of  the  record  as  is  necessary  to  a 
full  and  complete  understanding  of  all  tbe 
questions  presented  to  this  court  for  deci- 
sion. Where  there  is  no  question  made  over 
the  pleadings,  or  over  deeds  or  oth,er  docu- 
mentary evidence,  it  shall  be  sufflclent  to  set 
out  the  substance  of  such  pleadings  or  docu- 
mentary evidence.  The  evidence  of  witness- 
es shall  be  stated  in  a  narrative  form,  ex- 
cept when  tbe  questions  and  answers  are 
necessary  to  a  complete  understanding  of  tbe 
evidence.  When  there  is  any  question  made 
over  tbe  pleadings,  or  as  to  the  admissibility 
or  legal  effect  of  any  documentary  evidence. 


the  pleadings  and  such  documentary  evidence 
must  be  set  out  in  full  with  the  indorsements 
thereon;  and  In  all  other  respects  the  ab- 
stract must  set  forth  a  copy  of  so  much  of 
tbe  record  as  is  necessary  to  be  consulted  in 
tbe  disposition  of  tbe  assigned  errors. 

PRINTED  TRANSCRIPTS. 

Rule  14.  A  printed  and  indexed  transcript 
duly  certified  by  tbe  clerk  of  the  trial  court 
may  be  filed  instead  of  a  manuscript  record; 
and  in  all  cases  ten  printed  and  indexed,  un- 
certified copies  of  the  entire  record,  filed  and 
served  within  the  time  prescribed  by  these 
rules  for  serving  abstracts,  shall  be  deemed 
a  full  compliance  with  said  rule  and  dis- 
pense with  tbe  necessity  of  any  further  ab. 
stracts. 

BRIEFS,  WHAT  TO  CONTAIN  AND 
WHEN  SERVED. 

I  Rule  16.  The  appellant  shall  deliver  to  the 
opposing   party   a   copy   of   his   brief  thirty 

;  days  before  the  day  on  which  the  cause  ts 
set  for  bearing,  and  tbe  respondent  shall  de- 
liver a  copy  of  bis  brief  to  the  opposing 
party  at  least  five  days  before  the  last-named 
date,  and  the  appellant  shall  deliver  a  copy 
of  his  brief  in  reply  to  the  opposing  party 
not  later  than  the  day  preceding  that  on 
which  the  cause  is  set  for  bearing,  and  ten 
copies  of  each  brief  shall  be  filed  with  the 
clerk  on  or  before  the  last-named  date. 

AU  briefs  shall  be  printed  and  shall  con- 
tain, separate  and  apart  from  the  argnment 
or  discussion  of  authorities,  a  statement  in 
numerical  order,  of  tbe  i>oints  relied  on,  to- 
gether with  a  citation  of  authorities  appro- 
priate nnder  each  point  And  any  brief  fail- 
ing to  comply  with  this  rule  may  be  disre- 
garded by  the  court. 

The  brief  filed  by  appellant  shall  distinctly 
and  separately  allege  tbe  errors  committed 
by  the  inferior  court,  and  no  reference  will 
be  permitted  at  the  argument  to  tbe  errors 
not  thus  specified,  unless  for  good  cause 
shown  the  court  shall  otherwise  direct 

In  citing  authorities,  in  support  of  any 
proposition,  it  shall  be  tbe  duty  of  tbe  coun- 
sel to  give  tbe  names  of  tbe  parties  to  any 
case  cited  from  any  report  of  tbe  adjudged 
cases,  as  well  as  tbe  number  of  tbe  volume 
and  the  pages  where  the  same  will  be  found,^ 
and  when  reference  is  made  to  a  passage  in 
any  elementary  work  or  treatise,  tbe  num- 
ber of  the  edition,  the  volume,  section,  paging 
or  side  paging  shall  be  set  fortb. 

FAILURE  TO  COMPLY  WITH  RULES  11, 
12,  18  AND  16. 

Rule  16.  If  any  appellant  in  any  civil  case 
shall  fall  to  comply  with  tbe  rules  numbered 
11,  12,  18  and  15,  tbe  conrt,  when  the  cause 
Is  called  for  hearing,  will  dismiss  the  appeal 
or  writ  of  error,  or  at  tbe  option  of  tbe  re- 
spondent continue  tbe  cause  at  tbe  cost  of 
tbe  party  in  default 
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COSTS,  WHEN   ALLOWED  FOR  PRINT- 
ING ABSTRACTS  AND  RECORDS. 

Rule  17.  Costs  will  not  be  allowed  eltber 
party  for  any  abstract,  filed  in  lieu  of  a  full 
transcript  under  section  2263,  Rev.  St.  1889, 
whicb  fails  to  make  a  full  presentation  of  all 
the  record  necessary  to  be  considered  in  dis- 
posing of  all  the  questions  arising  In  the 
cause.  But  in  those  cases  brought  to  this 
court  by  a  copy  of  the  Judgment,  order,  or 
decree  instead  of  a  full  transcript,  and  in 
-which  the  appellant  shall  file  in  this  court  a 
printed  copy  of  the  entire  record  as  and  for 
an  abstract,  costs  will  be  allowed  for  print- 
ing the  same. 

In  any  case  in  which  a  manuscript  record 
has  been  or  may  be  filed  in  this  court,  a  rea- 
sonable fee  for  printing  an  abstract  of  the 
record,  or  the  entire  record  in  lieu  of  an  ab- 
stract, may  be  taxed  as  costs  upon  the  writ- 
ten stipulation  of  both  parties  to  that  effect 
The  affidavit  of  the  printer  shall  be  received 
in  every  case,  where  costs  may  properly  be 
taxed  for  printing,  as  prima  facie  evidence  of 
the  reasonableness  thereof;  and,  if  the  ad- 
verse jparty  objects  thereto,  such  objection 
shall  be  filed  within  ten  days  after  service  of 
notice  of  the  amount  of  such  charge. 

SBRVIOE  OF  ABSTRACTS  AND  BRIEFS. 

Rule  18.  Delivery  of  an  abstract  or  brief  to 
the  attorney  of  record  of  the  opposing  party 
shall  be  deemed  a  delivery  to  such  party  un- 
do: the  foregoing  rules,  and  the  evidence  of 
snch  delivery  must  be  by  the  written  ac- 
knowledgment of  such  opposing  party  or  his 
attorney,  or  the  afildavit  of  the  person  mak- 
ing the  service,  and  such  evidence  of  service 
must  be  filed  In  this  court  with  the  abstract 
or  brief. 

SERVICE  OF  ABSTRACTS  AND  BRIEFS 
,  IN  CRIMINAL  CASES. 

Rule  19.  The  attorneys  for  appellants,  in 
criminal  cases  in  which  transcripts  have  been 
filed  in  the  office  of  the  clerk  of  this  court 
sixty  days  before  the  day  the  cause  is  dock- 
eted for  hearing,  shall,  at  least  thirty  days 
before  the  day  of  hearing,  file  In  the  office  of 
the  clerk  of  the  Supreme  Court  a  printed 
statement,  containing  apt  references  to  the 
pages  of  the  transcript,  assignment  of  errors 
and  brief  of  points  and  argument,  and  serve 
a  copy  thereof  upon  the  Attorney  General, 
and,  thereupon  the  Attorney  General  shall, 
fifteen  days  before  the  day  of  trial,  serve  de- 
fendant or  his  counsel  with  a  copy  of  his 
statement  and  brief. 

When  a  criminal  case  shall  be  advanced 
on  the  docket  the  court  shall  designate  the 
time  for  filing  statements  and  briefs. 

When  appellants  have  been  allowed  to 
prosecute  their  appeal  as  poor  persons,  by 
the  drcnit  conrt,  counsel  will  be  permitted  to 
file  typewritten  briefs  and  statements.  In 
cases  In  which  the  transcript  has  been  filed 


thirty  days  before  the  day  on  whicb  the 
cause  is  docketed,  oonnsel  for  appellant  shall 
file  their  statements,  briefs  and  assignments 
of  error  fifteen  days  before  the  hearing,  and 
the  Attorney  General  his  brief  and  statement 
five  days  before  the  hearing. 

TAKING  RECORD  FROM  CLERK'S 
OFFICE. 

Rule  20.  No  member  of  the  bar  shall  be 
permitted  to  take  a  record  from  the  clerk's 
office  without  the  written  permission  of  some 
Judge  of  the  court;  provided  any  enrolled 
attorney  may  withdraw  the  record  In  any 
cause  in  which  he  is  counsel  for  the  purpose 
of  having  the  same  printed  In  full  by  filing 
with  the  clerk  of  this  court  the  written  con- 
sent of  the  adverse  party  or  his  attorney  and 
also  a  receipt,  agreeing  to  return  such  record 
within  the  time  to  be  named  therein. 

MOTIONS  FOR  REHEARING. 

Rule  21.  Motions  for  rehearing  must  be  ac- 
companied by  a  brief  statement  of  the  rea- 
sons for  a  reconsideration  of  the  cause,  and 
must  be  founded  on  papers  showing  clearly 
that  some  question  decisive  of  the  case,  and 
duly  submitted  by  counsel,  has  been  over- 
looked by  the  court,  or  that  the  decision  Is  in 
confilct  with  an  express  statute,  or  with  a 
controlling  decision  to  which  the  attention  of 
the  court  was  not  called  through  the  neglect 
or  inadvertence  of  counsel;  and  the  question 
so  submitted  by  the  counsel  and  overlooked 
by  the  court,  or  the  statute  with  which  the 
decision  conflicts,  or  the  controlling  decision 
to  which  the  attention  of  the  court  was  not 
called,  as  the  case  may  be,  must  be  distinct 
ly  and  particularly  set  forth  in  the  motion, 
otherwise  the  motion  will  be  disregarded. 
Such  motion  must  be  filed  within  ten  days 
after  the  opinion  of  the  court  shall  be  de- 
livered, and  notice  of  the  filing  thereof  must 
be  served  on  the  opposite  counsel.  After  a 
cause  has  been  once  reheard,  and  the  motion 
for  rehearing  overruled,  either  in  division  or 
in  banc,  no  fiurther  motion  for  rehearing  or 
motion  to  set  aside  the  order  overruling  the 
motion  for  rehearing,  by  the  same  party,  will 
be  entertained  by  the  court  or  filed  by  the 
clerk. 

EXTENSION  OF  TIME. 

Rule  22.  Hereafter  In  no  case  will  exten- 
sion of  time  for  filing  statements,  abstracts 
and  briefs  be  granted,  except  upon  affidavit 
showing  satisfactory  cause. 

NOTICE  TO  ADVERSE  PARTY. 

Rule  23.  A  party,  in  any  cause,  filing  a  mo- 
tion either  to  dismiss  an  appeal  or  writ  of 
error,  or  to  affirm  the  Judgment,  shall  first 
notify  the  adverse  party  or  his  attorney  of 
record,  at  least  twenty-four  hours  before 
making  the  motion,  by  telegram,  by  letter, 
or  by  written  notice,  and  shall  on  filing  such 
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motion,  Batlsfy  the  court  that  such  notice 
has  been  given. 

Role  24.  A  motion  to  transfer  a  cause  un- 
der the  provisions  of  tbe  constitution  from 
either  division  to  court  in  banc  must  Ite  filed 
within  ten  days  after  the  final  disposition  of 
the  cause  by  the  division,  and  notice  of  such 
motion  shall  be  given  as  provided  in  rule  22. 

RETURN  OF  ORIGINAL  WRITS. 

Rule  25.  Original  writs  or  other  process  is- 
sued by  either  division  of  the  court,  or  by 
any  judge  in  vacation,  may  be  made  return- 
able to  and  disposed  of  by  such  division,  or 
the  court  in  banc  as  such  division  or  Judge 
in  vacation  may  order. 

ASSIGNMENT  OF  MOTIONS  IN  CIVIL 
OAITSES. 

Rule  26.  All  motions  and  matters  in  civil 
cases  which  have  not  been  assigned  by  the 
court  in  banc  to  a  division  for  final  deter- 
mination, upon  the  recoi'd,  shall  be  presented 
to,  heard  and  determined  by  the  court  In 
banc.  All  matters  in  civil  causes  which 
have  been  assigned  to  a  division  shall  be  pre- 
seuted  to  and  heard  and  determined  by  such 
division. 

ASSIGNMENT  OF  CRIMINAL  CAUSES. 

Rule  27.  AU  criminal  causes,  and  matters 
pertaining  thereto,  shall  be  beard  and  deter- 
mined by  Division  Number  Two. 


WHEN  APPEAL  IS  RETURNABLE-CER- 
TIFICATE OF  JUDGMENT- 
TRANSCRIPT. 

Rule  28.  In  all  cases  where  appeals  shall 
be  taken  or  writs  of  error  sued  out  to  this 
court  after  January  1,  1902,  the  appellant 
shall  file  with  the  clerk  of  this  court  a  fall 
transcript,  or  in  lieu  thereof  a  certificate  of 
judgment,  as  provided  by  section  818,  Rev. 
St.  1899,  within  the  time  by  said  section  pro- 
vided, and  the  date  of  the  allowance  of  tbe 
appeal,  and  not  the  time  of  filing  the  bill  of 
exceptions  after  the  appeal  is  granted,  shall 
determine  the  term  of  this  court  to  which 
such  appeal  is  returnable;  and  when  tbe  ap- 
pellant for  any  reason  can  not  or  does  not 
file  a  complete  transcript,  he  shall  file  within 
the  time  allowed  by  said  section  of  the  stat- 
utes a  certificate  of  judgment,  and  may  there- 
after file  a  complete  transcript  and  abstract 
of  the  record,  or  simply  an  abstract  of  the 
record.  And  neither  the  fact  that  this  court 
has  heretofore  held  that  the  return  term  of 
the  appeal  is  to  be  determined  by  the  date 
of  the  filing  of  the  bill  of  exceptions,  nor  tbe 
fact  that  for  any  reason  a  complete  tran- 
script could  not  be  filed  in  time  for  the  re- 
turn term  shall  be  taken  as  an  excuse,  but 
in  all  such  cases  the  appellant  shall  file  a  cer- 
tificate of  the  judgment  as  and  when  requir- 
ed  by  said  section  813,  Rev.  St.  1899.  (Adopt- 
ed at  October  sitting,  1901.) 

Rule  29.  All  rules  not  included  in  the  fore- 
going enumeration  are  hereby  rescinded. 
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MOORB  ▼.  ROOAN,  Land  Ck>in'r. 

(Snpreme  Court  of  Texas.     March  30,  1003.) 

PUBUC    LANDS— CANCELLATION    OF    AWAHD- 

8UPFICIENCT  OP  PETITION. 

1.  A  petition  for  maudamus  against  the  Com- 
miisioner  of  the  General  Land  Office  to  com- 
mand him  to  rescind  his  action  in  canceling  a 

SDrchase  of  public  land,  made  under  Act  Feb. 
i,  1900,  p.  32,  c.  11,  !  6,  providing  for  the 
ule  of  paMlc  school  fund  land  out  of  tracts  of 
2.500  acres  or  less,  which  fails  to  show  that 
the  land  sought  to  be  purchased  was  out  of  a 
tract  of  2,560  acres  or  less,  is  insuCBcient. 

2.  Whea  the  Commissioner  of  the  General 
Land  Office  has  inadvertently  accepted  an  ap- 
plication for  the  purchase  of  land  not  author- 
ized to  he  sold,  he  has  a  right  to  cancel  an 
award  made  under  the  application. 

Application  for  mandamus,  on  relation  of 
6.  T.  Moore,  against  Chas.  Rogan,  Commls- 
iloner  of  the  General  Land  Office.  Applica- 
tion denied. 

Ashby  S.  James,  B.  H.  Yeiser,  and  A.  0. 
WUmlth,  for  relator.  O.  K.  Bell,  Atty,  Gen., 
T.  S.  Reese,  Asst.  Atty.  Gen.,  West  &  Coch- 
ran, and  B.  Cartledge,  for  respondent 

BROWN,  J.  Moore  instituted  this  pro- 
ceeding In  this  court  to  secure  a  writ  of  man- 
damns  against  Charles  Rogan,  Commissioner 
of  the  General  Land  Office,  commanding  blm 
to  rescind  his  action  In  canceling  a  purchase 
made  by  relator  of  two  sections  of  land  de- 
scribed in  the  petition,  and  to  reinstate  the 
contract  of  purchase,  and  to  notify  the  Treas- 
nrer  of  the  State  of  Texas  of  his  action  in 
the  premises,  so  that  the  relator  might  make 
his  payments  according  to  bis  obligations 
and  as  required  by  law. 

The  petition  alleges,  In  substance,  that  on 
the  Ist  day  of  March,  1001,  the  relator,  a 
dtiien  of  Borden  county,  Tex.,  made  appli- 
cation to  the  district  surveyor  of  Howard 
county  land  district  to  survey  for  him  cer- 
tain public  domain  situated  in  Borden  coun- 
ty. This  application  was  made  under  the 
provision  of  chapter  11  of  the  General  Laws 
of  the  First  Called  Session  of  the  Twenty- 
Sixth  Legislature,  p.  29.  A  deputy  surveyor 
of  said  district,  in  compliance  with  said  ap- 
plication, surveyed  two  tracts,  one  being  No. 
4,  In  blocic  T,  containing  640  acres,  classified 
by  him  as  dry  agricultural  land,  the  other 
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being  No.  6  tn  the  same  block,  containing 
341  acres,  classified  as  dry  grazing.  The  sur- 
veyor certified  and  recorded  the  field  notes 
and  plats  of  the  surveys,  and  on  the  25th 
day  of  March,  1001,  returned  the  application 
of  the  relator  for  the  surrey  and  the  field 
notes  of  the  two  tracts  surveyed  thereunder 
to  the  Commissioner  of  the  General  Land 
Office  at  Austin.  On  the  18th  day  of  Janu- 
ary, 1902,  the  Commissioner  of  the  General 
Land  Office  approved  the  surveys,  classified 
No.  4  as  dry  agricultural  land  valued  at 
11.60  per  acre,  and  No.  6  as  dry  grazing  land 
valued  at  |1  per  acre,  and  notified  Moore 
that  he  was  entitled  to  purchase  the  land, 
whereupon  Moore  forwarded  his  application 
to  purchase  section  4,  upon  which  he  was 
then  residing  as  an  actual  settler,  and  an- 
other application  to  purchase  section  6, 
which  was  within  a  radius  of  five  miles  of 
section  4,  as  land  In  addition  to  his  home 
section.  Moore  was  an  actual  settler  in  good 
faith  upon  section  4,  and  complied  with  the 
law  in  making  bis  application,  in  executing 
bis  obligation,  and  in  making  payment  upon 
each  tract  sought  to  be  purchased.  The 
Commissioner  of  the  General  Land  Office 
accepted  the  applications  for  the  purchase 
of  each  of  said  sections,  and  awarded  the 
land  to  Moore.  On  March  6,  1902,  the  said 
Commissioner  canceled  the  award  that  bad 
been  made  to  Moore,  caused  the  Treasurer 
of  the  State  to  cancel  the  same  on  his  rec- 
ords, and  rejected  the  applications  to  pur- 
chase the  land,  assigning  as  a  reason  that  it 
had  been  previously  leased  and  was  still  sub- 
ject to  the  lease,  which  was  in  force  and  in 
good  standing.  Before  the  applications  were 
made  by  Moore,  the  land  had  been  leased 
to  O.  T.  Boyd  for  a  term  to  e.\pire  August 
12,  1902.  Moore  was  the  first  to  make  ap- 
plication for  the  purchase  of  the  land,  and 
no  one  bad  a  preference  right  to  purclmse 
the  same.  The  petition  does  not  allege  that 
the  tract  of  land  out  of  which  the  surveys 
were  made  contained  2,560  acres  or  less, 
nor  what  number  of  acres  it  embraced.  Re- 
lator claims  in  his  petition  tliat  the  provision 
of  the  law  which  created  the  absolute  lease 
district,  in  wliich  the  land  in  question  lies, 
did  not  apply  to  public  domain,  and  that 
the  lease  constituted  no  legal  barrier  to  his 
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purchase.  It  is  also  alleged  that  if  tliat  law 
did  apply  to  the  land,  then  the  act  of  1000, 
under  which  the  purchase  was  made,  author- 
ized the  sale  of  the  land  notwithstanding 
the  lease. 

Charles  Regan's  term  of  office  expired  aft- 
er the  petition  was  filed,  and  J.  J.  Terrell, 
having  been  elected  and  qualified  as  his  suc- 
cessor, filed  his  answer  in  this  cause,  in 
which  he  demurs  generally  to  the  relator's 
petition,  and,  specially  excepting  to  the  said 
petition,  says  "that  it  is  insufficient,  since 
It  does  not  appear  by  the  allegation  of  the 
petition  that  the  surveys  or  sections  of  land 
referred  to  were  out  of  a  tract  containing 
2,500  acres  or  less,  nor  does  it  appear  what 
was  the  size  of  the  tract  of  land  out  of 
which  the  tracts  applied  for  by  relator  were 
surveyed."  The  respondent  pleads  specially 
tliat  the  tract  of  land  out  of  which  It  was 
sought  to  purchase  the  land  in  question  con- 
tained more  than  2,660  acres,  which  is  not 
denied. 

The  allegations  of  the  relator's  petition 
show  tliat  the  land  in  question  was  a  part 
of  the  public  domain,  which  was  transferred 
to  the  public  free  school  fund  by  an  act 
of  the  First  Galled  Session  of  the  Twenty- 
Sixth  Legislature,  entitled  "An  act  to  define 
the  public  school  fund,"  etc.,  approved  Feb- 
ruary 23,  1900  (Laws  1900,  p.  29,  c.  11). 
The  petition  shows  that  the  land  was  not 
subject  to  sale  by  the  Commissioner  of  the 
General  Land  OfBce  by  the  proceeding  which 
the  relator  adopted,  unless  it  was  embraced 
in  the  provisions  of  the  following  section  of 
the  above-recited  act: 

"Sec.  6.  Any  person  desiring  to  purchase 
any  portion  of  the  land  herein  appropriated 
to  the  public  school  fund  out  of  a  tract  con- 
taining 2560  acres,  or  less,  shall  first  make 
to  the  surveyor  of  the  county  or  district 
in  which  the  land,  or  a  part  thereof,  is  situat- 
ed, written  application,  signed  and  sworn  to 
by  the  said  applicant,  giving  his  postolflce 
address,  and  designating  the  land  be  desires 
to  purchase  by  metes  and  bounds,  as  near  as 
practicable,  and  stating  that  he  desires  to 
have  said  lands  surveyed  with  the  intention 
of  purchasing  the  same,  and  that  he  is  not 
acting  In  collusion  with  or  attempting  to  ac- 
quire said  land  for  any  other  person,  stating 
therein  whether  or  not  he  is  claiming  any 
preference  right  to  purchase,  and.  the  nature 
of  such  preference  right  It  shall  be  the 
duty  of  the  surveyor  to  file  and  record  such 
application,  and,  within  sixty  days  of  the 
filing  thereof,  to  survey  said  land  in  accord- 
ance with  the  direction  of  the  Commissioner 
of  the  Qeneral  Land  Office,  into  a  section 
or  sections,  of  one  mile  square  each,  when- 
ever practicable.  In  case  one  or  more  sec- 
tions are  applied  for;  and  in  all  cases  such 
land  shall  be  surveyed  in  a  square  or  rec- 
tangular shape  whenever  practicable,  and 
within  thirty  days  of  the  date  of  said  survey 
the  surveyor  shall  certify  to,  record  and  plat 
the  field  notes  of  the  same,  and  return  some 


and  the  application  to  the  General  Land 
Office,  and  he  shall  state  whether  or  not  the 
land  is  agricultural,  grazing  or  timbered,  and 
if  timbered  the  probable  value  of  the  land. 
The  applicant  shall  pay  to  the  surveyor  one 
dollar  for  filing  and  recording  said  applica- 
tion, and  shall  pay  such  other  fees  as  are 
now  or  may  be  provided  by  law  for  survey- 
ing lands.  If  the  Commissioner  of  the  Gen- 
eral Land  Office  finds  that  the  field  notes 
are  correct,  and  that  the  survey  has  been 
made  according  to  law,  he  shall  at  once  ap- 
prove and  file  said  field  notes,  and  classify 
and  value  the  land  as  the  law  requires,  and 
notify,  by  mail,  the  applicant  that  the  land 
Is  on  the  market  for  sale,  stating  the  classi- 
fication and  the  value  thereof;  and  within 
sixty  days  of  the  mailing  of  said  notice  the 
applicant  shall  make  application  and  aflSi- 
davit  to  purchase  said  land,  describe  said 
land  sought  to  be  purchased  in  accordance 
with  field  notes  approved  by  the  Commission- 
er of  the  General  Land  Office  and  make  first 
payment  to  the  State  Treasurer,  and  execute 
his  obligation  for  the  unpaid  purchase  mon- 
ey in  the  manner  provided  by  law  for  sur- 
veyed school  lands;  provided,  if  the  lands 
sought  to  be  purchased  is  detached  lands, 
as  defined  in  section  5  of  this  act,  the  affi- 
davit shall  not  be  required  to  state  that  be 
desires  the  same  for  a  home  or  that  he  Is 
actually  settled  thereon."  Laws  2d  Galled 
Sess.  26th  Leg.  p.  32,  c.  11. 

The  allegations  of  the  petition  do  not 
show  that  the  land  sought  to  be  pxircbased 
was  a  part  of  a  tract  embracing  2,560  acres 
or  less,  and,  having  failed  to  allege  that 
the  land  was  embraced  In  the  terms  of  sec- 
tion 6,  above  quoted,  the  relator  shows  no 
right  in  himself  to  purchase,  nor  power  In 
the  Commissioner  to  sell,  the  land. 

The  validity  of  the  lease  to  Boyd  Is  im- 
material, since  the  relator  must  fail  for  want 
of  a  right  in  lilmself  to  buy.  The  Commis- 
sioner, having  inadvertently  exercised  au- 
thority over  the  land  which  the  law  did  not 
give  him,  had  the  right  to  cancel  the  void 
contract  which  he  made  with  the  relator. 

The  application  for  writ  of  mandamus  is 
denied,  and  the  cost  of  this  proceeding  will 
be  taxed  against  the  relator. 


ROBERSON  V.  STBaiRBTT. 

(Supreme  Court   of  Texas.     March  30,   1903.) 

SCHOOL  LANDS— ADDmONALr-FORFBITURB^— 
RBSIDBNCB. 

1.  The  forfeiture  provided  by  Batts'  Ann. 
!  Civ.  St  art  4218ff,  where  a  purchaser  of  school 
I  lands  buys  additional  lands,  and  sells  any  of 
the  tracts  before  the  three  years  residence  is 
completed,  if  the  vendee  does  not  reside  there- 
on till  completion  of  the  three  years  occupancy, 
does  not  apply  to  a  purchaser  under  article 
421Sfff.  providing  that  an  owner  of  and  resi- 
dent on  any  other  lands  contiguous  to  said 
lands  may  buy  any  of  the  aforesaid  lauds,  but 
in  such  case  a  failure  to  reside  on  his  other 
lands  or  on  the  additional  lands  so  purchased  by 
him,  so  as  to  make  his  ownership  and   occa- 
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pancj  thereof  continaoas  tor  three  years,  shall 
work  a  forfeiture  of  snch  additional  lands,  un- 
less he  shall  have  sold  his  land  to  another,  who 
ma^  aud  does  complete  three  years'  ownership 
and  occupancy  of  and  residence  on  his  said 
lands;  hut  uader  the  latter  article  the  pur- 
chaser's residence  for  three  years  on  his  orig- 
inal land  is  enough,  without  residence  by  any 
one  on  the  additional  land,  though  he  sells  the 
additional  land  before  completion  of  the  three 
years'  rendence. 

Additional  opinion. 

For  former  opinion,  see  71  S.  W.  886. 

GAINES,  O.  J.  Our  opinion  In  this  case 
was  written  npon  a  moti^  for  a  rehearing 
of  an  application  for  a  writ  of  error.  The 
labors  of  the  court  are  such  as  to  preclude 
our  writing  opinions  upon  the  refusal  of  'nrlts 
of  error,  except  upon  care  oceagions.  Upon 
such  occasions  we  have  time  only  to  make 
such  remarks  as  are  necessary  to  prevent  a 
misconception  of  our  ruling.  Such  opinions 
are  therefore  brief.  Our  purpose  in  writing 
the  opinion  in  tliis  case  was  merely  to  dls- 
tingnlsb  it  from  another  which  had  been  very 
recently  decided  by  this  court,  and  which 
was  cited  and  relied  upon  to  sustain  the  mo- 
tion for  a  rehearing.  However,  we  have  been 
led  to  believe  that  onr  ivinlon  has  given  rise 
to  some  perplexity  in  the  minds  of  those 
charged  with  the  admiaistration  of  the  laws 
for  the  sale  of  the  public  school  and  asylum 
lands,  and,  therefore,  we  consider  it  appro- 
priate to  state  more  fully  the  grounds  upon 
which  It  was  based. 

The  act  of  May  7,  1887,  which  provides  for 
the  sale  and  lease  of  the  public  free  school 
and  asylum  lands,  contains  two  sections 
which  are  Incorporated  in  Batts'  Annotated 
Revised  Civil  Statutes  as  articles  421Sff  and 
4218fff.    They  read  as  follows: 

"Art  4218ff.  When  any  purchaser  buys 
and  settles  upon  a  section  or  part  of  a  sec- 
tion of  school  lands,  and  buys,  either  at  tbn 
same  time  or  subsequently,  other  lands  in  ad- 
dition thereto,  a  forfeiture  for  any  legal 
cause  of  the  part  on  which  he  resides,  at  any 
time  before  the  three  years  residence  has 
been  completed,  shall  work  a  forfeiture  of 
tbe  entire  purchase,  except  such  part  thereof 
as  be  may  have  previously  sold  to  another. 
But  after  the  three  years  residence  nas  been 
completed,  a  forfeiture  of  the  home  tract 
shall  not  of  Itself  work  a  forfeiture  of  the 
other  tract  or  tracts.  In  case  of  sale  of  any 
of  said  tracts  before  the  three  years  resi- 
dence has  been  completed,  the  vendee  must 
reside  thereon  until  he  has  completed  the 
tliree  years  occupancy  from  the  date  of  tbe 
original  purchase,  and  a  failure  to  do  so  shall 
subject  his  land  to  forfeiture;  but  In  case  of 
sale  of  any  of  said  tracts  after  the  comple- 
tion of  the  three  years  residence,  the  ven- 
dee shall  be  exempt  from  the  condition  of 
settlement  and  occupancy. 

''Art  4218f ff.  Any  actual,  bona  fide  owner 
of  and  resident  upon  any  other  lands  contig- 
uous to  said  lands,  or  within  a  radius  of  five 
miles  thereof,  may  also  buy  any  of  the  afore- 


said lands,  but  in  such  case  a  fallm«  to  re- 
side upon  either  his  other  lands  or  upon  a« 
part  of  the  additional  lands  so  purchased  by 
him,  so  as  to  make  his  ownership  and  occu- 
I>ancy  thereof  continuous  for  three  years, 
shall  work  a  forfeiture  of  such  additional 
lands  so  bought  from  the  state,  unless  be 
shall  have  sold  his  land  to  another  who  may 
and  does  complete  a  three  years  continuous 
ownership  and  occupancy  of  and  residence 
upon  his  said  lands  as  above  stated  and  as 
is  herein  required  of  actual  settlers." 

It  is  obvious  that  the  first  of  these  articles 
applies  to  those  who  have  purchased  a  secticm 
or  a  part  of  a  section  of  school  lands,  and 
who  have  subsequently  or  at  the  same  time 
bought  an  additional  section;  and  that  the 
second  applies  only  to  those  who  have  bought 
additional  lauds  as  the  owners  of  lands  other 
than  school  lands. 

Steriett,  In  whose  favor  the  Judgment  was 
rendered  In  the  Court  of  Civil  Appeals, 
bought  the  section  In  controversy  In  this  suit 
under  the  latter  article.  He  bought  the  ad- 
ditional section,  not  as  a  purchaser  of  school 
lauds,  but  as  the  owner  of  "other  lands." 
Article  4218fff  clearly  contemplates  that  such 
purchaser  may  perfect  his  title  to  the  addi- 
tional lands  purchased  by  him  by  the  con- 
tinued residence  for  three  years  upon  his 
original  land  or  upon  the  lauds  so  purchased; 
and  It  would  seem  that  he  is  allowed  to  tack 
his  occupancy  of  the  purchased  land  to  that 
of  tbe  land  originally  owned  by  him  in  order 
to  make  up  the  designated  period,  provlde<l 
there  is  no  lapse  between  the  two.  In  the 
event  be  fails  to  make  such  continued  resi- 
dence and  occupancy,  the  law  provides  that 
his  purchase  shall  work  a  forfeiture,  and  this 
is  the  only  forfeiture  prescribed  in  that  arti- 
cle. The  language,  "unless  be  shall  have  sold 
his  land  to  another  who  may  and  does  com- 
plete a  three  years  continuous  ownership  and 
occupancy  of  and  residence  ni)on  his  said 
lands  as  above  stated  and  as  is  herein  ac- 
quired of  actual  settlers,"  seems  to  have  been 
intended  to  give  the  purchaser  the  privilege 
of  seUing  at  least  his  original  lands  and  aban- 
doning bis  occupancy  without  the  forfeiture 
of  any  right,  provided  his  vendee  should  com- 
plete the  occupancy  in  his  place.  This  very 
clearly  implies  that  sale  or  no  sale,  there 
shall  be  no  forfeiture,  in  case  dtber  the  orig- 
inal purchaser  or  his  vendee  shall  continue 
and  complete  the  three  years  residence  either 
upon  the  land  originally  owned  or  upon  that 
purchased  from  tbe  state.  This  article  does 
not  contain  the  provision  found  in  the  next 
preceding  one,  which  applies  to  purchasers 
of  school  lands  who  have  bought  either  at 
the  time  of  their  original  purchase  or  subse- 
quently, additional  lands.  In  regard  to  the 
sale  of  such  additional  lands  by  such  pur- 
chasers, that  article  provides:  "In  case  of 
sale  of  any  of  said  tracts  before  the  three 
years  residence  has  been  completed,  the  ven- 
dee must  reside  thereon  until  he  has  complet- 
ed the  three  years  occupancy  from  the  date 
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of  the  original  purchase,  and  a  failure  to  do 
'80  Bhall  subject  his  land  to  forfeiture,"  etc. 
That  is  an  express  prorision  that,  in  case  of 
a  sale  by  the  original  purchaser  of  lands  pur- 
chased as  additional  to  a  purchase  of  a  home 
section  of  school  lands,  the  failure  of  his  ven- 
dee to  occupy  and  continue  to  reside  upon 
the  land  so  purchased  by  him  shall  subject 
his  laud  to  forfeiture  to  the  state.  Article 
4218fff  contains  no  such  provision,  and  that 
omission  Indicates,  to  our  minds,  that  it  was 
not  the  Intention  that  such  rule  should  apply 
to  a  sale  of  additional  lands  purchased  from 
the  state  by  one  as  the  owner  of  lands  other 
than  school  lands,  as  provided  for  In  that 
article.  It  precludes  us  from  deducing  such 
construction  from  the  purpose  and  spirit  of 
the  entire  article.  However  difficult  it  may 
be  to  assign  a  satisfactory  reason  why  a  dif- 
ferent rule  should  be  laid  down  in  the  two 
classes  of  cases,  still  It  Is  apparent  a  dif- 
ferent rule  is  provided,  and  It  Is  not  proper 
for  the  courts  to  declare  that  a  forfeiture  has 
been  suffered  where  it  is  provided  for  neither 
by  express  words  nor  by  clear  implication. 

Article  4218k  contains  this  provision: 
"Purchasers  may  also  sell  their  lands,  or  a 
part  of  the  same.  In  quantities  of  forty  acres 
or  multiples  thereof,  at  any  time  after  the 
sale  Is  effected  under  this  chapter,  and  In 
such  cases  the  vendee,  or  any  subsequent 
vendee,  or  his  heirs  or  legatees,  shall  file  his 
own  obligation  with  the  Commissioner  of  the 
General  Land  Office,  together  with  the  duly 
authenticated  conveyance  or  transfer  from 
the  original  purchaser  and  the  Intermediate 
vendee's  conveyance  or  transfer.  If  any  there 
be,  duly  recorded  In  the  county  where  the 
land  lies  or  to  which  said  county  may  be 
attached  for  Judicial  purposes,  together  with 
his  affidavit,  in  case  three  years  residence 
has  not  already  been  had  upon  said  land  and 
proof  made  of  that  fact,  stating  that  be  de- 
sires to  purchase  the  land  for  a  home,  and 
that  he  has  In  good  faith  settled  thereon, 
and  that  be  has  not  acted  In  collusion  with 
others  for  the  purpose  of  buying  the  land  for 
any  other  person  or  corporation,  and  that  no 
other  person  or  corporation  Is  interested  in 
the  purchase,  save  himself,  and  thereupon 
the  original  obligation  shall  be  surrendered 
or  canceled  or  properly  credited,  as  the  case 
may  be,  and  the  vendee  shall  become  the 
purchaser  direct  from  the  state,  and  be  sub- 
ject to  all  the  obligations  and  penalties  pre- 
scribed by  this  chapter,  and  the  original  pur- 
chaser shall  be  absolved  In  whole  or  In  part, 
as  the  case  may  be,  from  further  liability 
thereon."  This  was  a  section  of  the  act  of 
1805,  to  which  articles  4218ff  and  4218fff 
were  added  as  amendatory  thereof.  Wheth- 
er it  should  be  construed  to  apply  to  a  pur- 
chaser under  article  4218fff,  we  need  not  de- 
termine in  this  case.  It  may  be  that  when 
Sterrett  sold  to  Lazarus,  the  latter  had  the 
right  under  this  section  to  make  the  affidavit 
and  substitute  his  obligations  for  those  of 
his  vendor,  and  that  In  such  a  case  the  land 


80  purchased  would  have  been  forfeited  by 
his  failure  to  occupy  and  reside  upon  it.  But 
he  did  not  place  himself  In  the  position  of  an 
original  purchaser. 

Our  former  opinion  In  this  case  Intimates, 
at  least,  that,  as  between  Sterrett  and  Laza- 
rus, no  title  passed  by  the  attempted  sale. 
The  determination  of  that  point  was  not  nec- 
essary to  a  decision  of  the  case.  Sterrett 
never  abandoned  his  original  land,  but  con- 
tinued his  residence  upon  It  for  more  than 
three  years  after  he  purchased  the  section  of 
school  land  In  controversy.  Therefore,  un- 
der article  4218fl!t,  by  virtue  of  which  be 
made  his  purchase,  no  forfeiture  accrued,  al- 
though his  deed  to  Lazarus  may  have  been 
effectual  to  transfer  his  right  in  the  land  at- 
tempted to  bcT  conveyed. 

It  Is  o'rdered  that  this  opinion  be  filed  as 
an  addendum  to  our  former  opinion. 


BETTS  V.  JOHNSON  et  aL 
(Supreme  Court  of  Texas.     March  30,  1903.) 

MANDAMUS-JURISDICTION    OF    SUPREME) 
COURT— STATB  OFFICERS. 

1.  Rev.  St.  189S,  art.  946,  providing  that  the 
Supreme  Court  may  issue  writs  of  mandamus 
against  any  officer  of  the  state  govemment  ex- 
cept the  Gtovernor,  being  article  1012  of  Act 
April  18,  1892  (Laws  1^2,  p.  21.  c.  Uh  which 
provides  for  the  organization  of  the  Supreme 
Court  under  the  amendment  of  Const,  art.  5, 
and  carefully  limits  the  jurisdiction  thereof, 
does  not  empower  the  Supreme  Court  to  issue 
a  writ  of  mandamus  against  the  Board  of  Ec- 
lectic Medical  Examiners,  they  not  being  state 
officers  within  the  meaning  of  the  act. 

Motion  to  ffie  petition  for  mandamus,  on 
relation  of  W.  H.  Betts,  against  Q.  W.  Jobn. 
son  and  others.    Motion  overruled. 

See  71  S.  W.  1134. 

Hill,  Dobney  ft  Carlton,  for  the  motion. 

GAINES,  0.  J.  This  is  a  motion  to  ffle  a 
petition  for  a  vrrlt  of  mandamus  to  compel 
respondents,  as  constituting  the  Board  of 
Eclectic  Medical  Examiners  for  the  state  of 
Texas,  to  issue  to  bim  a  license  to  practice 
medicine. 

We  are  of  the  opinion  that  we  cannot  law- 
fully grant  a  writ  of  mandamus  In  such  a 
case.  Our  jurisdiction  to  grant  writs  of  man- 
damus Is  defined  by  statute  in  the  following 
terms:  "The  Supreme  Court,  or  any  jus- 
tice thereof,  shall  have  power  to  Issue  writs 
of  habeas  corpus  as  may  be  prescribed  by 
law;  and  the  said  court,  or  the  Justices  tiiere- 
of,  may  Issue  writs  of  mandamus,  procedendo, 
certiorari  and  all  writs  necessary  to  enforce 
the  jurisdiction  of  said  court;  and  In  term  time 
or  vacation  may  Issue  writs  of  quo  warranto 
or  mandamus  against  any  district  judge  or 
officer  of  the  state  government,  except  the 
Governor  of  the  state."  Rev.  St  18ft5,  art. 
946.  The  words  "officers  of  the  state  govern- 
ment" are  of  a  very  indefinite  meaning.  All 
county  and  district  officers  are  officers  of  the 
state  government  In  a  general  sense,  but 
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-we  have  held  tbat  they  are  not  such  within 
the  meaning  of  the  statute  In  questlun. 
Trayls  County  v.  Jourdan,  91  Ter.  217,  42  S. 
W.  513.  Whether  every  oflScer  of  the  state 
'Whose  functions  are  not  confined  to  a  po- 
litical subdivision  of  the  state  comes  with- 
in the  meaning  of  the  terms,  we  have  never 
decided.  It  would  seem,  however,  tbat  It 
-was  the  purpose  of  the  Legislature  to  Include 
only  such  state  ofllcers  as  are  charged  with 
tbe  general  administration  of  state  affairs, 
namely,  the  heads  of  the  state  departments. 
At  the  time  the  act  under  consideration  was 
passed,  there  was  a  statute  in  force  which 
prohibited  suits  for  mandamus  against  the 
bead  of  departments  of  the  state  government; 
and  In  the  case  of  McKenzle  t.  Baker,  88 
Tex.  660,  32  S.  W.  1038,  it  was  held  tiint, 
notwithstanding  this  law,  article  846  of  the 
Berised  Statutes  of  1895  conferred  jurisdic- 
tion upon  this  court  to  issue  such  writs 
against  such  officers.  This  suggests  the 
thought  that  it  was  a  main  purpose  of  the 
urticlc  to  supply  the  deficiency,  and  to  au- 
tlwrlze  the  Supreme  Court  to  Issue  the  writ 
only  in  cases  in  which  the  district  courts  bad 
no  power  to  Issue  it.  Incidentally,  it  was 
provided  tbat  this  court  might  issue  the  writ 
to  a  district  Judge— probably  for  the  reason 
tbat  It  was  thought  that  one  such  judge 
Bhoold  not  issue  the  writ  to  another  Judge 
of  the  same  dignity.  It  Is  true,  as  argued, 
tbat  If  such  had  been  the  intention  it  would 
have  been  easy  to  have  said  simply,  "bead 
of  departments  of  the  state  government,"  in- 
stead of  "officer  of  the  state  government"; 
yet  the  latter  words,  to  our  minds,  are  strong- 
ly suggestive  that  they  were  Intended  to  liave 
the  same  meaning. 

Article  946  of  the  Revised  Statutes  of  1S95, 
now  in  force,  Is  article  )012  of  the  act  of 
April  13,  1892  (Laws  1892,  p.  21,  c.  14),  which 
provided  for  the  organization  of  the  Supreme 
Court,  and  defined  Its  jurisdiction  under 
amended  article  6  of  the  Constitution.  Be- 
fore the  amendment  of  tliat  article  and  the 
passage  of  tbat  act,  the  Supreme  Court,  with 
the  aid  of  two  commissions,  had  been  unable 
to  dispose  of  the  appeals  which  were  brought 
to  it.  The  purpose  of  the  amendment  was  to 
correct  this  evil  by  providing  for  a  sufficient 
number  of  courts  of  civil  appeals  to  dispose 
of  the  business  In  the  first  instance.  So  as 
to  avoid  the  very  evil  which  It  was  the  ol> 
Ject  of  the  amendment  to  correct,  the  act  of 
April  IS,  1892,  very  carefully  limited  the 
Jurisdiction  of  the  Supreme  Court  It  would 
seem,  therefore,  that  the  Legislature  did  not 
intend  to  confer  original  Jurisdiction  upon 
this  conrt  except  in  cases  where  there  exist- 
ed some  special  reason  for  Its  exercise.  We 
can  see  a  reason  why  the  court  should  have 
been  empowered  to  grant  writs  of  man- 
damus against  the  heads  of  the  departments 
of  the  state  government.  These  officers  must 
reside,  and  their  offices  must  be  kept,  at  the 
seat  of  the  state  government,  and  their  offi- 
cial functions  are  to  be  performed  there.    A 


mandamus  proceeding  against  the  head  of  a 
department,  as  a  rule.  Involves  questions 
which  are  of  general  public  Interest  and 
call  for  a  speedy  determination.  That  they 
are  of  far  more  importance  tlian  those  ordi- 
narily arising  in  mandamus  suits  against 
other  officers,  whether  of  the  state,  or  of  a 
district,  or  a  county,  Is,  as  we  think,  obvious. 
We  fail  to  see  any  very  good  and  sufficient 
reason  why  the  Legislature  should  have 
deemed  it  appropriate  to  confer  original  ju- 
risdiction upon  this  court  to  grant  a  writ  of 
mandamus  against  executive  officers,  other 
than  those  Intrusted  with  the  general  admin- 
istration of  state  affairs  and  who  exercise 
general  governmental  functions.  Others  are 
officers  in  a  certain  sense,  but  in  another 
sense  they  are  mere  agents  charged  with  the 
performance  of  special  functions.  The  dis- 
trict courts  have  jurisdiction  to  issue  the 
writ  of  mandamus  to  all  other  officers  except 
heads  of  departments,  and,  as  In  other  cases, 
appeals  are  allowable  for  the  correction  of 
the  errors  of  those  tribunals.  Therefore  we 
think  the  Legislature  might  have  well  con- 
sidered that  it  was  neither  necessary  nor 
proper  to  give  the  Supreme  Court  jurisdiction 
to  issue  the  writ  of  mandamus  against  such 
officers. 

But  the  writ  applied  for  In  this  case  is 
against  a  board  of  officers,  and  not  against 
an  officer.  It  seems  that,  if  it  had  been  the 
purpose  to  empower  this  court  to  Issue  the 
writ  as  well  against  a  board  of  officers  as 
against  a  single  officer,  the  language  would 
have  been,  "any  officer  or  board  of  officers  of 

I  the  state  government" 

j  For  these  reasons,  the  motion  to  file  the 
petition  for  the  writ  of  mandamus  Is  over- 
ruled. 


MAGNOLIA  PARK  CO.  et  al.  v.  TINSLET 

et  aL 
(Supreme  Court  of  Texas.     March  26,  1903.) 

APPBALr-DECISION  ON  PORMKR  APPEAl.- 
TRUSTS— INNOCENT   PURCHASER. 

1.  The  decision  of  a  question  of  law  on  a 
former  appeal,  on  which  a  judgment  declaring 
the  rights  of  the  parties  was  not  rendered,  is 
not  binding  on  a  second  appeal. 

2.  Shares  of  stock  and  other  articles  of  prop- 
erty were  conveyed  in  tmst;  the  trustee  being 
anUiorized  to  manage,  rent,  lease,  or  sell  any 
of  the  property;  the  rents  and  proceeds  of  sale 
of  any  or  all  of  it  to  be  divided  by  her  among 
the  cestuis  que  trnstent  Beld,  that  the  trus- 
tee, by  securing  partition  of  the  laud  of  the 
company  in  which  were  the  shares  of  stock; 
whereby  the  interest  of  the  trustor  was  al- 
lotted to  her,  converted  the  stock  into  real  es- 
tate, and  held  the  land  under  the  same  trust 
that  attached  to  the  stock,  with  power  to  sell 
and  convey  it 

3.  An  innocent  purchaser  from  one  holding 
laud  on  a  secret  trust  is  protected  against  it 

Certified  questions  from  Conrt  of  Civil  Ap- 
peals of  First  Supreme  Judicial  District 

Action  by  Charles  Tlnsley  and  others 
against  the  Magnolia  Park  Company  and  oth- 
ers.  Judgment  for  plaintiffs.    Defendants  ap- 
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pealed  to  the  Court  of  CMl  Appeals,  which 
certtfies  questions.    Questions  answered. 

Bwlng  &  King,  for  appellants.  Jacob  C. 
Baldwin  and  Rowe  &  Kowe,  for  appellees. 

BROWN,  J.  Certified  questions  from  the 
Court  of  Civil  Appeals  for  the  First  District, 
as  follows: 

"This  was  an  action  by  Charles  Tlnsley 
and  others  against  the  Magnolia  Park  Com- 
pany for  the  recovery  of  an  undivided  Inter- 
est In  109  acres  of  land  situated  In  Harris 
county.  The  plaintiffs  pleaded  the  facts  con- 
stituting their  title  to  the  land,  and  prayed, 
in  the  alternative,  if  they  could  not  recov- 
er against  the  Magnolia  Park  Company,  who 
claimed  to  be  an  Innocent  purchaser  thereof, 
for  Judgment  against  the  devisees  of  John 
T.  Brady,  who  was  the  remote  vendor  of  said 
company,  and  whose  devisees  had  been  made 
parties  to  the  suit.  The  cause  was  submitted 
to  a  jury  upon  special  issues,  and,  upon  the 
answers  of  the  jury,  judgment  was  entered 
in  favor  of  the  plalntHIs  for  an  nndivided 
Interest  of  64%  acres  In  the  land,  and  com- 
missioners were  appointed  to  partition  the 
same.  This  is  the  second  appeal  in  this 
case.  The  first  was  from  a  judgment  in 
favor  of  the  defendants,  when  the  cause  was 
transferred  by  the  Supreme  Court  from  this 
court  to  the  Court  of  Civil  Appeals  for  the 
Third  District,  at  Austin.  That  court  re- 
versed the  judgment  of  the  court  below,  with 
an  opinion  which  will  be  found  reported  in 
58  S.  W.  629. 

"(1)  By  deed  of  April  18,  1866,  Robert 
Ix)ckhart  and  others  conveyed  to  John  T. 
Brady  2,000  acres  of  land,  of  which  that  in 
controversy  is  a  part  One-half  of  the  pur- 
chase money  was  paid  in  cash,  and  the  bal- 
ance was  evidenced  by  several  promissory 
notes,  tor  the  payment  of  which  a  vendor's 
lien  was  reserved  in  the  deed. 

"(2)  By  Instrument  of  date  December  27, 
1866,  Brady  conveyed  said  tract  of  land  above 
mentioned  to  W.  P.  Hamblen.  The  purpose 
of  this  deed  is  shown  by  the  following  ex- 
tracts from  it: 

"  'Now  be  It  known  that  this  conveyance  Is 
made  In  trust  for  the  objects  and  purposes 
set  forth  as  follows,  viz.: 

"  "Whereas  the  said  I.  T.  Tlnsley  and  asso- 
ciates, for  himself  and  for  such  other  per- 
sons as  he  may  associate  with  tiim  as  stock- 
holders in  the  stock  company  hereafter  de- 
scribed, have  pm-chased  said  lands  and  prem- 
ises hereafter  described  for  the  purpose  of 
laying  off  and  subdividing  same  into  blocks, 
lots  and  squares,  avenues  and  roads,  at  his 
and  their  option,  in  such  manner  as  to  be 
suitable  for  a  town  site  to  be  called  and  known 
by  the- name  of  New  Houston,  to  be  owned 
and  enjoyed  as  such  or  any  other  purpose 
by  the  said  Tlnsley,  his  associates,  successors 
or  assigns.  In  the  manner  and  form  of  a  stock 
company  on  the  following  basis: 

'"First,  the  name  and  style  of  said  com- 


pany shall  be  the  New  Houston  City  Compa- 
ny. 

"  'Second,  the  capital  stock  of  the  said  com- 
pany shall  be  one  million  ($1,000,000)  dollars, 
divided  into  shares  of  one  hundred  (flOO) 
dollars  each;  all  stock  certiflcates  shall  be 
signed  by  the  president  and  countersigned 
by  the  secretary  of  said  company,  which 
shall  be  transferable  by  assignment  made 
by  the  owner  of  the  same  or  by  his  antbor- 
ity,  in  such  manner  as  the  by-laws  of  the  said 
company  may  provide. 

"  'Third,  that  the  business  of  said  company 
and  the  affairs  thereof  shall  be  managed  and 
controlled  by  a  board  of  not  less  than  three 
(3)  nor  more  than  seven  (7)  directors  who 
shall  be  elected  by  the  stockholders.  •  •  • 
The  said  W.  P.  Hamblen,  as  trustee  afore- 
said, shall  hold  and  convey  the  hereinbe- 
fore described  land  for  the  uses  and  bmeflts 
of  the  stockholders  of  said  company,  and  to 
that  end  the  said  trustee  is  authorized  and 
empowered,  for  the  said  use  and  benefit,  to 
sell,  lease  and  mortgage  all  or  any  part  of 
said  land  and  premises.    •    •    •' 

"This  instrument  was  filed  for  record  Jan- 
nary  8, 1867. 

"(3)  After  the  conveyance  to  Hamblen, 
and  the  record  thereof,  suit  was  brought  by 
the  holders  of  the  vendor's  lien  notes— some 
of  the  notes  having  passed  into  the  hands  of 
third  parties— against  J.  T.  Brady  for  recoT- 
eiy  thereon,  with  foreclosure  of  Uen.  Brady 
alone  was  made  defendant  and  neither 
Hamblen  nor  I.  T.  Tlnsley  and  associates,  nor 
any  of  the  beneficiaries  in  the  trust,  were 
parties  to  the  suit.  Judgment  was  rendered 
against  J.  T.  Brady  for  the  amount  of  the 
notes  and  foreclosing  the  Uen  on  November 
28,  1868,  in  the  district  court  of  Harris  coun- 
ty, in  favor  of  the  holders  thereof;  two  of 
them  being  vendors  of  the  land,  and  the  oth- 
ers parties  to  whom  notes  had  been  transfer- 
red. The  land  was  sold  by  virtue  of  an 
order  of  sale  Issued  upon  said  judgment,  and 
was  bought  by  the  Young  Men's  Mutual  Real 
Estate  &  Building  Association  for  the  sum  of 
|19,S00,  and  the  deed  from  the  sherlfT  to  said 
association  was  duly  executed  and  recorded. 

"(4)  Suit  was  brought  In  the  circuit  court 
of  the  United  States  by  Isaac  T.  Tinsley  and 
other  stockholders  of  the  New  Houston  Com- 
pany against  the  Young  Men's  Mutual  Real 
Estate  &  Building  Association  to  set  aside 
the  sale  and  the  sheriff's  deed.  This  suit 
was  compromised  September  9,  1873,  by  each 
party  taking  an  undivided  one-half  interest 
in  the  land,  and  deeds  were  exchanged.  The 
deed  executed  by  the  Young  Men's  Mutual- 
Real  Estate  &  Building  Asoclatlon  to  the 
stockholders  of  the  New  Houston  City  Com- 
pany contained  the  following: 

"  'Whereas  the  said  compromise  and  set- 
tlement was  made  evident  by  a  certain  de- 
cree entered  In  said  cause,  the  said  appeal 
being  first  withdrawn,  and  also  by  a  certain 
agreement  and  conveyance  of  this  date  be- 
tween Isaac  T.  Tlnsley,  William  Brady,  John 
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T.  Brady.  Simon  Miualna,  WiUiam  P.  Hamb- 
len. John  Duncan,  George  Williams  and  N. 
P.  Tnmer  as  stockholders  in  said  New  Hous- 
ton City  Company,  and  O.  K.  King  &  Co., 
complainant,  and  W.  C.  Watts  as  intervener 
in  said  suit:  Nov  therefore.  In  considera- 
tion of  said  compromise  and  settlement  so 
naade  and  evidenced  by  said  decree  and  by 
said  agreement  and  conveyance,  each  of 
w^blch  are  to  be  taken  as  part  of  this  deed 
for  explanation,  the  Young  Men's  Mutual 
Real  Elstate  &  Building  Association,  acting 
through  Its  proper  officers  and  under  Its  cor- 
I>orate  seal,  has  granted,  bargained,  sold, 
aliened  and  conveyed,  and  by  this  instrument 
dotb  grant,  bargain,  sell,  alien  and  convey 
unto  the  said  stockholders  of  the  said  New 
Houston  City  Company,  and  to  their  re- 
spective heirs  and  assigns,  the  following 
described  land  and  premises,  to  wit:  One-half 
of  that  certain  tract  of  land,'  etc.,  '*  •  • 
known  as  New  Houston  and  so  mapped  and 
recorded  *  *  *  to  have  and  to  hold  one 
ondivlded  one-half  of  said  land  until  the 
same  is  hereafter  partitioned  and  divided  in 
the  manner  pointed  out  in  said  decree  and  in 
said  agreement  and  conveyance  hereinbefore 
referred  to,  and  made  a  part  hereof,  the 
said  Y.  M.  H.  R.  B.  &  B.  Association  retain- 
ing the  other  undivided  one-half  of  said  land 
nntil  the  same  is  divided  *  *  *  to  have 
and  to  hold  the  same  unto  the  said  stock- 
holders of  the  New  Houston  City  Company, 
their  heirs  and  assigns,  to  their  own  proper 
oae  and  behalf.' 

"(5)  On  March  18,  1874,  Isaac  T.  Tinsley 
died,  leaving  surviving  him  bis  wife,  Mary 
A.  Tinsley,  and  their  seven  children,  Joseph 
M..  Charles  A..  Samuel  P.,  Isaac  Henderson, 
and  William  E.  Tinsley,  and  Callie  T.,  wife 
of  John  T.  Brady,  and  Annie,  wife  of  Thos. 
H.  Westall,  but  who,  after  the  death  of 
her  then  husband,  became  the  wife  of  Ab- 
raliam  Cross.  Isaac  T.  Tinsley  was  the  own- 
er of  a  large  estate,  including  1,700  shares 
of  the  stock  of  the  New  Houston  City  Com- 
pany. On  the  day  before  his  death  he  set- 
tled with  his  wife  for  her  community  inter- 
est in  this  estate,  and,  dividing  his  part  there- 
of, be  conveyed  to  each  of  his  children  a 
portion.  This  disposed  of  all  but  a  small 
part,  including  the  above-mentioned  stock, 
and  in  disposing  of  this  remainder  he  execut- 
ed the  following  instrument: 

"  'State  of  Texas,  County  of  Brazoria. 
Know  all  men  by  these  presents,  that  I, 
Isaac  T.  Tinsley,  for  and  In  consideration 
of  a  natural  love  and  affection  I  have  for 
my  wife,  Mary  A.  Tinsley,  and  my  children, 
vix.:  Joseph  M.  Tinsley,  Charles  A.  Tinsley, 
Samuel  P.  Tinsley,  Isaac  H.  Tinsley,  Callie 
T.  Brady,  wife  of  J.  T.  Brady,  Annie  B. 
Westall,  wife  of  Thomas  H.  Westall,  and 
William  B.  Tinsley.  do  grant,  bargain,  and 
sell,  release  and  convey,  and  by  these  pres- 
ents liave  granted,  sold,  released  and  con- 
veyed onto  the  said  Mary  A.  Tinsley  the  fol- 
lowing described  property,  viz.:    The  eastern 


faaU  of  lot  7,  in  block  16,  in  the  dty  of  Hous- 
ton, with  the  building  and  improvements 
thereon,  the  same  fronting  twenty-five  feet 
on  Commerce  street  and  running  back  100 
feet.  One  share  of  stock  standing  in  my 
name  In  the  Young  Men's  Real  Estate  and 
Building  Association.  And  twenty-one  shares 
of  stock  in  my  name  In  the  Houston  Gaslight 
Company.  Also  1,700  shares  of  stock  In  the 
New  Houston  City  Company.  To  have  and 
to  hold  the  above  mentioned  and  described 
property  unto  my  said  wife,  Maiy  A.  Tinsley, 
her  heirs  and  assigns  forever,  in  trust,  bow- 
ever,  for  my  said  children.  The  said  Mary 
A.  Tinsley  is  hereby  authorized  to  manage, 
rent,  lease  and  sell  any  or  all  of  said  prop- 
erty, the  rents,  reserves  and  proceeds  of  sale 
of  any  or  all  of  said  property  to  be  divided 
by  her  equally  among  my  said  children. 
Given  under  my  band  this,  the  18th  day  of 
March,  1874.  I.  T.  Tinsley.  Witnesses:  J. 
T.  Brady,  T.  H.  WestalL' 

"This  Instrument  was  proved  for  record  by 
J.  T.  Brady,  as  a  subscribing  witness,  on 
March  21,  1874,  and  was  duly  recorded  May 
5,  1874.  In  vol.  13,  p.  263,  of  the  Records  of 
Deeds  of  Harris  County. 

"(6)  On  March  18,  1874,  by  a  deed  reciting 
a  consideration  of  $1,500,  J.  M.  Tinsley,  one 
of  the  seven  children  of  Isaac  T.  Tinsley, 
conveyed  to  his  mother,  Mary  A.  Tinsley,  all 
of  bis  interest  in  'all  the  property  mentioned  ' 
and  described  in  the  deed  executed  by  Isaac 
T.  Tinsley  to  Mary  A.  Tinsley,  in  trust  for 
certain  purposes  therein  mentioned,  and  dat- 
ed March  18,  1874,  and  recorded  in  Harris 
County  Record  of  Deeds,  vol.  13,  page  263.' 

"(7)  In  1880  John  T.  Brady,  as  attorney 
for  Mary  A.  Tinsley,  brought  a  suit  in  the 
district  court  of  Harris  county,  styled,  'No. 
10,189.  Mary  A.  Tinsley  v.  Young  Men's  Mu- 
tual Real  Estate  and  Building  Association 
et  al.,'  for  partition  of  the  land  of  the  New 
Houston  City  Company.  The  suit  was  brought 
against  the  Young  Men's  Mutual  Real  Es- 
tate &  Building  Association  and  unknown 
owners,  and  B.  P.  Hamblen,  Esq.,  was  ap- 
pointed by  the  court  to  represent  the  latter 
as  attorney  ad  litem.  C.  W.  Watts,  E.  D. 
Butler,  J.  T.  and  Wm.  Brady,  W.  P.  Ham- 
blen, N.  P.  Turner,  and  John  Duncan  either 
Intervened  or  were  brought  in  as  parties. 
On  April  10,  1880,  a  decree  of  partition  was 
rendered,  which  recited  that  the  unknown  de- 
fendants were  represented  by  E.  P.  Ham- 
blen, Esq.,  'an  attorney  of  this  court  appoint- 
ed by  the  court  at  a  former  day  to  represent 
the  unknown  owners.'  The  decree  adjudged 
the  interests  of  the  several  parties  In  the 
land,  giving  to  Mary  A.  Tinsley  a  share 
thereof  amounting  to  209  acres,  and  a  share 
thereof  amounting  to  267  acres  was  adjudged 
to  the  unknown  defendants.  Commissioners 
were  appointed  to  make  partition,  and  their 
report  was  confirmed  by  the  court  The  de- 
cree of  confirmation  recited  that  the  com- 
missioners were  appointed  to  partition  the 
land  In  controversy  among  the  parties  to  the 
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snlt  and  the  unknown  defendants,  and, 
among  otber  things,  adjudged  'that  the  part 
or  parcels  so  set  apart  to  each  of  said  par- 
ties respectively  In  said  report  be  vested  in 
said  pai*ty  to  whom  it  la  so  set  apart,  and 
be  divested  out  of  all  the  other  parties  to 
this  suit,  Including  the  unknown  defendants, 
and  the  part  or  portions  so  set  aside  to  the 
unknown  defendants,  or  the  owners  of  the 
unknown  shares  or  certificateB  of  stock  in  the 
New  Houston  City  Cotnpany,  Is  vested  in 
such  unknown  parties,  and  divested  out  of  the 
other  parties  to  this  suit.'  In  making  the 
partition  the  share  of  Mary  A.  Tinsley  was 
set  apart  to  her  in  two  tracts,  one  containing 
100  acres  and  the  other  containing  100  acres. 
"(8)  The  partition  suit  was  brought  at  the 
instance  of,  and  with  the  knowledge  and  ap- 
probation of,  the  beneficiaries  in  the  trust 
deed;  and,  in  bringing  the  suit,  Mary  A. 
Tinsley  represented  them.  Within  a  short 
time  after  the  decree  of  partition  had  been 
confirmed,  the  children  of  Isaac  T.  Tinsley 
and  their  mother,  Mary  A.  Tinsley,  who  own- 
ed the  share  of  Joseph  M.  Tinsley,  agreed  on 
a  imrtltlon  between  themselves  of  the  two 
tracts  of  land  set  apart  by  the  decree  to 
Mary  A.  Tinsley.  John  T.  Brady  was  present 
and  participated  In  this  partition.  By  this 
partition  S.  P.  Tinsley,  William  E.  Tinsley, 
and  Annie  Cross  (formerly  Westall)  were 
each  to  receive  specific  shares  of  28  acres  out 
of  the  100-acre  tract  as  their  shares,  and 
Mary  A.  Tinsley  was  to  get  the  remaining 
16  acres  thereof,  as  a  part  of  the  share  con- 
veyed to  her  by  Joseph  M.  Tinsley.  The  re- 
maining 12  acres  of  her  share  she  was  to 
receive  out  of  the  109-acre  tract,  as  an  un- 
divided Interest  thereof.  Charles  A.  Tinsley, 
Isaac  Henderson  Tinsley,  and  John  T.  Bra- 
dy, Jr.  (he  being  the  only  surviving  heir  of 
his  mother,  Callle  T.  Brady,  who  died  Janu- 
ary 23,  1879)  were  each  to  have  their  undi- 
vided equal  Interests  in  the  remainder  of 
the  109-acrc  tract,  being  32^  acres  each. 
The  specific  Interests  of  the  parties  in  the 
100-acre  tract  were  conveyed  by  Mary  A. 
Tinsley,  as  agreed,  by  deeds  executed  in 
1881,  which  were  duly  acknowledged  and  re- 
corded; and  she  conveyed  in  the  same  year 
to  George  Herman  the  16  acres  reserved  for 
herself,  by  a  deed  duly  acknowledged  and  re- 
corded. By  a  deed  dated  October  21,  1881, 
recorded  November  5,  1881,  Mary  A.  Tinsley 
conveyed  to  John  T.  Brady,  as  trustee  for 
his  son  John  T.  Brady,  Jr.,  a  specific  tract  of 
28  acres  out  of  the  109-acre  tract,  described 
by  metes  and  bounds;  and  on  the  same  day, 
by  deed,  recorded,  also,  November  5,  1881, 
she  also  conveyed  to  John  T.  Brady  all  of 
the  remainder  of  said  tract  of  109  acres  of 
land  for  a  recited  consideration  of  $730.  It 
thus  appears  that  Charles  Tinsley  and  Isaac 
Henderson  Tinsley  were  the  only  ones  of 
the  seven  children  whose  shares  in  the  land 
were  not  specifically  conveyed  and  set  apart 
to  them.  The  partition  deeds  referred  by 
recitals  to  the  original  deed  of  trust    The 


fair  market  value  of  the  land  at  the  date  of 

the  sale  to  John  T.  Brady  was  $10  an  acre, 
but  there  was  no  evidence,  except  the  recital 
in  the  deed,  that  Brady  ever  piiid  the  pur- 
chase money,  $730.  At  the  time  of  the  con- 
veyance Isaac  Henderson  Tinsley  was  of  im- 
sound  mind,  but  was  not  so  when  the  parti- 
tion was  agreed  on.  The  jury  found  that 
Mary  A.  Tinsley  intended  to  convey  the  in- 
terests of  Charles  A.  Tinsley  and  Isaac  Hen- 
derson Tinsley  In  the  land  to  John  T.  Brady 
in  trust  for  them,  and  did  so  to  protect  the 
interest  of  Charles  A.  Tinsley  from  his  cred- 
itors, who  were  threatening  it 

"(0)  By  mesne  conveyances  from  Jolm  T. 
Brady  the  Magnolia  Park  (?onipany  Is  the 
purchaser  of  the  land  in  controversy,  and 
paid  therefor  a  valuable  considwatlon,  with- 
out notice  other  than  snch  constructive  notice 
as  It  may  have  had  by  reason  of  the  facts 
above  recited. 

"(10)  In  deciding  the  case  upon  the  former 
appeal  the  Ck)nrt  of  Civil  Appeals  for  the 
Third  District,  as  will  appear  from  the  opin- 
ion of  said  court,  which  Is  hereby  referred  to, 
held  that  the  authority  of  Mary  A.  Tinsley 
as  trustee  in  the  conveyance  from  Isaac  T. 
Tinsley  to  her  was  terminated  by  the  parti- 
tion salt  in  which  land  was  set  apart  to  her; 
that  the  legal  title  to  the  land-  was  vested  In 
the  heirs  of  Isaac  T.  Tinsley,  who  held  the 
senior  recorded  title;  that  the  Magnolia  Park 
Company  bought  with  constructive  notice  of 
such  title;  that  the  plaintiffs'  claim  was  not 
barred  by  laches  or  limitation;  and  that  they 
were  entitled  to  recover  the  land;  and  the 
Judgment  was  reversed.  Because  the  Jury 
had  not  found  the  number  of  acres  to  which 
the  plaintiffs  were  entitled,  the  cause  was  re- 
manded for  another  trial  In  accordance  with 
the  opinion  of  the  court  The  appellee  did 
not  make  a  motion  for  rehearing  or  apply 
for  a  writ  of  error. 

"The  following  questions  are  certified  to 
the  Supreme  Ctourt  for  decision: 

"(1)  Were  the  defendants  estopped  by  the 
Judgment  of  the  Court  of  Civil  Appeals  on 
the  former  appeal? 

"(2)  If  the  Supreme  Court  should  be  of  the 
opinion  that  the  defendants  were  not  so  es- 
topped, the  following  additional  questions 
are  certified: 

"First  Whether,  upon  the  facts  appearing, 
there  was  not  vested  in  Mary  A.  Tinsley,  at 
the  time  of  her  deed  In  evidence  to  John  T. 
Brady,  such  legal  title  to  the  land  thereby 
conveyed,  or  at  least  such  character  of  title, 
as  enabled  a  remote  purchaser,  such  as  Mag- 
nolia Park  Company,  for  valuable  considera- 
tion. In  good  faith,  and  without  actual  notice, 
to  Invoke  protection  as  an  Innocent  purchas- 
er? 

"Second.  Whether,  upon  the  facts  appear- 
ing, the  trust  power  of  sale  vested  In  Mary 
A.  Tinsley  was  terminated  as  to  the  land  in- 
terests of  the  beneficiaries,  Charles  Tinsley 
and  Isaac  Henderson  Tinsley,  or  remained  In 
force  and  was  validly  exercised  by  her  deed 
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of  sale  In  evidence  to  John  T.  Brady;  she 
Intending  thereby  to  Bell  and  conTej  anch 
intefests,  as  found  by  the  jury's  special  ver- 
dict? 

"Third.  Whether,  npon  the  facts  apiitearlng, 
the  plalntUTs  below  were  precluded  of  relief, 
tbrongh  tbelr  laches,  on  account  of  the  stale- 
nees  of  their  claim  or  by  reason  of  limitation 
—either  or  both  7* 

We  answer  the  first  question  in  the  nega- 
tive. Upon  tbe  former  appeal  the  Court  of 
QtU  Appeals  for  the  Third  Supreme  Judicial 
District  did  not  raider  Judgment  declaring 
the  rights  of  the  parties,  but  said,  "Tbe  rec- 
ord is  not  in  such  condition  as  will  authorise 
this  court  to  render  judgment."  That  court 
decided  a  question  of  law  which  Is  Involved 
in  this  appeal,  but  the  decision  does  not  bind 
tbe  Court  of  Civil  Appeals  or  this  court  on 
this  appeaL  Kempner  v.  Hnddleston,  90  Tex. 
184.  37  S.  W.  1066. 

To  the  qnestlon  No.  1,  based  upon  the  an- 
swer to  the  previous  question  we  reply, 
Mary  A.  Tlnsley  had  authority  to  sell  the 
land,  and  her  deed  to  Brady  passed  the  title 
thereto.  The  shares  of  stock  in  the  joint- 
stock  association  called  the  New  Houston 
City  Company  represented  the  Interest  of 
Isaac  T.  Tinsley  In  tbe  land  owned  by  the 
company.  By  securing  partition  of  the  com- 
pany's land,  by  which  the  Interest  of  I.  T. 
Tinsley  was  allotted  to  her,  Mary  A.  Tinsley 
converted  the  stock  into  real  estate,  and  held 
the  land  under  the  same  trust  that  attached 
to  the  stock.  She  bad  the  same  authority 
over  the  land  that  she  had  over  the  shares 
of  stock,  the  land  In  her  hands  being  charged 
with  the  trust  that  attached  to  the  stock 
onder  the  deed  to  her  from  Isaac  T.  Tinsley. 
Mortgage  Co.  v.  Massie,  94  Tex.  842,  60  S.  W. 
&44;  Durkee  v.  Stringham,  8  Wis.  124. 

To  the  second  question  we  answer,  the  le- 
gal title  to  the  land,  with  the  power  of  dis- 
position, being  vested  in  Mary  A.  Tinsley, 
her  deed  to  Brady  was  within  the  scope  of 
her  authority  as  trustee,  and  a  subsequent 
purchaser  In  good  faith  for  value,  without  no- 
tice, wonld  be  protected  against  the  secret 
tmst  In  favor  of  Charles  A.  and  Isaac  Hen- 
derson Tinsley. 

Having  answered  that  the  sale  of  the  land 
by  Mary  A.  Tinsley  passed  the  title,  the 
question  as  to  stale  demand  and  limitation 
propounded  in  the  third  question  becomes 
immaterial,  and  will  not  be  answered. 


HIIX  V.  8TATB. 

iConrt  of  Criminal  Appeals  of  Texas.     March 

26,  1003.) 

BUROLART—aVIDENCE— COMMISSION    OT    DIT- 
FERBNT  OFFBNSB. 

1.  In  a  prosecution  for  burglary  it  was  error 
to  permit  the  state  to  prove  another  burglary 
l>j  defendant  on  the  same  night,  and  immedi- 
itely  before  the  commission  of  the  alleged  bur- 
(Uiy  for  which  he  was  on  trial. 

1L  8m  Criminal  Law,  vol.  14,  Cent.  Dig.  i  StS. 


Appeal  from  District  Court,  Lampasas 
Coimty;   John  M.  Furman,  Judge. 

Vernon  Hill  was  convicted  of  burglary, 
and  appeals.    Reversed. 

W.  H.  Browning  and  Walter  Acker,  for 
appellant.  Howard  Martin,  Asst  Atty.  Gen., 
for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
burglary,  the  penalty  assessed  being  two 
years'  confinement  in  the  penitentiary. 

By  the  first  bill  of  exceptions  it  is  made  to 
appear  that  the  accomplice,  Engram  Murray, 
was  permitted  to  testify  that  on  the  night 
of  the  4th  of  August,  1902,  be  went  to  the 
saloon  of  J.  A.  Tillman,  and  by  appointment 
found  appellant  tbere,  and  remained  until  1 
o'clock.  That  afterwards  he  and  defendant 
went  to  a  chile  stand,  waked  up  the  Mexi- 
can, ate  a  plate  of  chile  and  a  watermelon. 
Subsequently  witness  and  defendant  pro- 
ceeded to  the  saloon  occupied  by  Tillman, 
and  witness  broke  a  pane  of  glass  out  of  the 
window,  removed  the  stick  from  top  of  win- 
dow, and  witness  and  defendant  entered  the 
saloon,  with  the  Intention  of  taking  the 
money  they  migbt  find;  and  before  they 
had  time  to  take  anything  from  the  saloon 
they  heard  some  one  ride  up  to  the  back  of 
the  saloon,  whom  they  recognized  as  City 
Marshal  King.  King  called  to  them  to  come 
out.  That  witness  pulled  off  his  shoes,  and 
told  defendant  to  do  likewise,  and  started  to 
the  front  door,  and,  hearing  noises  at  the  front 
door  on  the  outside,  they  broke  open  a  door 
on  the  Inside  of  the  saloon,  leading  upstairs; 
and  finally  witness  and  defendant  got  out 
on  the  tin  roof  of  an  adjoining  building,  and 
then  got  off  the  building,  and  witness  told 
defendant  to  crawl  under  the  house,  and  wit- 
ness did  crawl  under  the  house,  and  saw 
no  more  of  defendant.  When  defendant  was 
last  seen  by  witness  be  was  In  the  alley 
between  the  two  buildings,  one  of  which 
witness  crawled  under,  where  witness  was 
captured  about  daybreak,  and  placed  in  jail. 
That  after  said  witness  Murray  had  testified 
as  detailed  the  state,  over  the  objections  of 
appellant,  was  permitted  to  prove  by  wit- 
ness Murray  the  following:  That,  after  hav- 
ing left  the  saloon  of  Tillman  at  tbe  time  it 
was  closed  up,  a  few  minutes  after  1  o'clock, 
and  before  witness  and  defendant  had  wak- 
ened the  Mexican  at  the  chile  stand,  witness 
and  defendant  went  down  East  Third  street 
to  Polsgrove's  comer,  turned  to  the  right  be- 
tween Lampasas  Hotel  and  Mrs.  Rugeley's 
boarding  house,  and  went  out  and  stopped 
under  a  mesqulte  tree;  and  from  there  pro- 
ceeded in  the  direction  of  a  lumber  yard, 
and  tamed  up  an  alley,  went  to  the  rear 
of  W.  M.  Patton's  saloon,  which  fronts  on 
tbe  public  square  of  Lampasas,  and  a  dis- 
tance of  60  yards  from  J.  A.  Tillman's  saloon, 
which  defendant  Is  charged  with  burglarizing 
In  the  case  on  trial;  that  when  they  reached 
the  rear  of  Patton's  saloon  defendant  took 
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a  rock  and  broke  a  pane  of  glass  in  the 
window,  raised  it,  and  both  witness  and 
detenduit  entered  Patton'g  saloon;  that  wit- 
ness had  worked  in  the  saloon  prior  to  that 
time,  and  knew  the  location  of  the  money 
drawer:  that  they  did  not  strike  a  light,  but 
went  behind  the  bar,  and  witness  found 
aud  pulled  open  the  money  drawer,  and  got 
therefrom  $2.10  in  money  in  quarters,  dimes, 
and  nickels;  that  defendant  said,  "  'I  will  get 
a  bottle  of  whisky;'  that  witness  did  not 
want  whisky,  and  does  not  know  whether 
defendant  got  any  whisky."  Witness  then 
details  the  whereabouts  of  himself  and  de- 
fendant after  the  burglary  of  the  Patton 
saloon.  Appellant  objected  to  said  testimony 
in  BO  far  as  the  same  tended  to  show  and 
did  show  the  burglary  of  the  Patton  saloon, 
because  immaterial,  Inadmissible,  and  threw 
no  light  upon  the  burglary  of  Tillman's  sa- 
loon, for  which  defendant  was  on  trial;  and 
because  it  clearly  appeared  that  the  burglary 
of  Patton's  saloon  and  the  burglary  of  Till- 
man's saloon  were  separate  and  distinct  of- 
fenses committed  at  different  times  and 
places;  and  because  the  burglary  of  Pat- 
ton's  saloon  bad  been  fully  completed  before 
any  attempt  was  made  to  burglarize  Till- 
man's; and  because  the  burglary  of  Tillman's 
saloon  was  not  contemplated  between  tbe 
parties  until  after  the  burglary  of  Patton's 
saloon,  and  the  burglary  of  the  Patton  saloon 
did  not  In  any  manner  Identify  tbe  two  of- 
fenses; it  did  not  tend  to  show  the  intent 
which  the  parties  may  have  bad  in  burglar- 
izing Tillman's  saloon;  and  the  admission 
of  the  burglary  of  Patton's  saloon  was  calcu- 
lated to  prejudice  tbe  Jury  against  defend- 
ant, was  no  part  of  the  res  gestae  of  thb 
burglary  of  Tillman's  saloon,  and  did  not 
tend  to  show  system  In  the  commission  of 
said  oftense.  And  this  bill  further  discloses 
that  appellant  objected  to  the  Introduction 
of  tbe  testimony  of  R.  M.  King  to  the  ef- 
fect: "On  the  morning  after  Engram  Mur- 
ray had  been  arrested  for  the  burglary  of 
Tillman's  saloon,  I  went  to  tbe  rear  of  Pat- 
ton's saloon,  which  fronts  on  the  public 
square,  and  is  75  or  100  yards  distant  from 
Tillman's  saloon,  and  found  a  pane  of  glass 
gone  out  of  tbe  window,  a  rock  lying  on  the 
ground  Just  under  the  window.  After  Mur- 
ray was  arrested,  I  took  from  him  $1.90  in 
money— seven  quarters,  a  dime,  and  a  nickel. 
I  found  35  cents  on  the  roof  of  the  building 
on  the  morning  after  Tillman's  saloon  bad 
been  broken  into.  Murray  was  arrested  be- 
fore daybreak,  and  was  captured  under  the 
Polsgrove  building,  on  the  same  block  as  the 
Tillman  saloon.  Defendant  was  brought  to 
me  by  Bob  Hlgdon  between  9  and  10  o'clock 
the  same  morning,  and  I  took  from  him 
twenty-five  cents.  And  I  gave  the  money 
taken  from  Murray  and  that  found  on  the 
roof  to  Patton,  and  gave  the  money  taken 
from  defendant  back  to  him."  Appellant 
also  Insists  the  court  erred  in  permitting 
the  witness  Patton  to  testify  that  he  left 


bis  saloon  about  8  o'clock  p.  m.  on  tbe  night 
Tillman's  saloon  was  burglarized,  leaving  Lee 
Frazler  in  charge,  and  when  witness  came 
back  about  daybreak  next  morning  be  found 
the  pane  of  glass  broken,  and  tbe  stick  down 
from  tbe  window,  and  a  rock  lying  beneath 
tbe  window.  Oi^  Marshal  King  gave  him 
$2.25  in  money.  Don't  know  whether  there 
was  any  money  in  the  drawer  that  night, 
and  cannot  identify  the  money  as  his.  Wit- 
ness Young  testifled  substantially  as  did  tbe 
other  witnesses  about  the  condition  of  the 
buildings.  Appellant  further  objects  to  this 
testimony  because  it  tended  in  no  way  to 
connect  defendant  with  tbe  breaking  of  the 
TiUman  saloon;  nor  was  It  In  corroboration 
of  the  accomplice,  Murray,  as  to  the  break- 
ing of  Patton's  saloon,  aa  it  showed  only  the 
commission  of  the  offense,  and  did  not  tend 
to  connect  defendant  therewith,  except  by 
accomplice's  testimony. 

It  will  be  noted  from  tbe  objections  above 
detailed  that  the  main  Insistence  urged  by 
appellant  is  that  tbe  proof  of  tbe  burglariz- 
ing of  the  Patton  saloon  was  not  germane 
to  the  trial  of  tbe  charge  of  burglarizing  the 
Tillman  saloon.  Appeilanfs  contention  is 
correct,  and  we  bold  tbe  grounds  urged  were 
legitimate  and  proper  objections  to  the  ad- 
mission of  said  testimony.  In  the  able  brief 
filed  by  appellant  the  following  cases  are 
cited:  Welhausen  v.  State  (App.)  18  S.  W. 
300;  Marshall  v.  State  (Cr.  App.)  22  S.  W. 
878;  Williams  v.  State  (Cr.  App.)  41  S.  W. 
647;  Unsell  v.  State  (Cr.  App.)  46  S.  W. 
1023;  Long  v.  State  (Cr.  App.)  47  S.  W.  363; 
James  v.  State  (Cr.  App.)  49  &  W.  401; 
Mclver  v.  State  (Cr.  App.)  60  8.  W.  50; 
Denton  v.  State  (Cr.  App.)  60  S.  W.  672; 
Scott  V.  State  (Cr.  App.)  68  S.  W.  680.  In 
Kelley  v.  State,  31  Tex.  Cr.  R.  211,  20  S. 
W.  365,  HamUton  T.  State  (Cr.  App.)  24 
8.  W.  32,  and  Fielder  v.  State  (Cr.  App.) 
49  S.  W.  376,  we  held  that  burglaries  com- 
mitted contemporaneously  with  the  one  on 
trial  were  admissible,  but  in  tbe  opinion  of 
the  writer  said  cases  to  that  extent  should 
be  overruled.  It  Is  not  admissible  to  prove 
one  crime,  and  then  prove  independent  and 
distinct  crimes  other  than  the  one  on  trial, 
for  any  purpose,  unless  It  be  part  of  tbe  res 
gestse,  serve  to  identify  defendant,  or  to 
prove  system  of  sales,  as  In  local  option 
cases.  The  fact  that  appellant  commits  one 
crime  is  not  legal  evidence  of  the  fact  that 
he  committed  another.  It  could  only  serve, 
as  appellant  says,  to  prejudice  the  Jury 
against  him,  conid  throw  no  light  upon  tbe 
transaction,  does  not  serve  to  show  criminal 
Intent;  nor  does  the  fact  that  he  burglarized 
one  house  render  it  probable.  In  contempla- 
tion of  law,  that  he  burglarized  another,  un- 
less it  be  upon  the  theory  of  proving  his 
character,  and  thereby  render  probable,  the 
commission  of  tbe  crime  on  trial.  This  is 
not  permissible  under  any  rule  of  law. 

For  tbe  reasons  stated,  the  Judgment  is 
reversed,  and  the  cause  remanded. 
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DATIDSON,  P.  J.,  and  HENDERSON,  J. 
We  agree  to  reversal,  but  not  to  oyerruUng 
Kelley,  Fielder,  and  Hamilton  Cases.  We  do 
not  think  it  necessary  to  enter  into  a  dts- 
cnsalon  of  those  cases  in  this  case,  for  un- 
der thoae  cases  this  Judgment  is  reTersible. 


TESEL  T.  STATB. 

(Gonrt  of  Criminal  Appeals  of  Texas.    March 
18,  1903.) 

BBOONS-DKORBB  inniDBR— KVIDKNCB— SUFFI- 

CIENCT—SEL.F-DBFENSB— INSTRUCTION 

— NEOLIOBNT  HOUICIDB. 

1.  On  a  prosecution  for  homicide,  defendant 
claiming  to  haye  shot  deceased  unintentionally 
while  attempting  to  strike  him  with  his  pistol 
to  aToid  being  snot  liimseU,  evidence  examined, 
and  Md  snfBdent  to  jnsti^  a  yerdict  of  mur- 
der in  the  second  degree. 

2.  Instruction  as  to  self-defense  examined, 
and  keld  not  objectionable,  as  limitine  defend- 
ant's right  of  self-defense  to  real  danger  of 
being  shot  or  killed  by  deceased. 

3.  Where  defendant  claimed  to  have  shot  de- 
ceased nnintentionally,  while  attempting  to 
strike  him  with  his  pistol  to  avoid  being  shot 
himself  dioe  was  no  question  of  negligent 
homicide. 

Appeal  from  District  Court,  Val  Terde 
County;    J.  M.  Goggln,  Judge. 

E^ra  Teel  was  conTicted  of  murder  in  the 
second  degree,  and  appeals.    Affirmed. 

T.  J.  Hefner  and  Walter  Olllis,  for  appel- 
lant Howard  liartiii,  Asst  Atty.  Gen.,  for 
the  State. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  mnrder  in  the  second  degree,  the  pen- 
alty assessed  being  IS  years'  confinement  in 
the  penitentiary. 

He  assigns  error  in  the  action  of  the  court 
charging  the  law  applicable  to  murder  in 
tlie  second  degree,  because  there  was  no  evi- 
dence adduced  authorizing  such  charge.  The 
statement  of  facts  discloses  that  appellant 
and  deceased  had  been  personal  friends  up 
to  the  time  of  the  difficulty  which  terminated 
in  the  homicide.  Deceased  was  a  bartender 
in  the  saloon  owned  by  Sandherr.  On  the 
evening  of  the  homicide  John  and  Tom  Val- 
entine and  Rafael  Scott,  with  defendant, 
were  in  a  little  room  cut  off  fix>m  the  mala 
room  of  the  saloon,  "playing  cards  for  the 
drinks."  Tom  Valentine  and  appellant,  who 
were  partners,  won.  While  John  Valentine 
and  Rafael  Scott  were  playing  to  determine 
whicb  one  of  them  would  pay  for  the  drinks, 
Tom  Valentine  and  appellant,  accompanied 
by  deceased,  left  this  room,  and  went  into 
the  saloon  room  proper.  As  to  what  occur- 
red In  the  saloon  there  is  a  slight  conflict  In 
the  testimony.  Appellant  testified  that  on 
entering  the  saloon  from  the  card  room  Tom 
Valentine  undertook  to  trip  him,  and  this 
brought  abont  a  friendly  scnffie  between 
them,  and  while  they  were  in  the  scuffle 
they  approached  the  front  door,  where  there 


were  two  chairs;  that  In  scnfOlug  one  of  the 
chairs  was  thrown  from  the  front  door,  and 
appellant  kicked  or  threw  the  other  one  out 
of  the  door,  and,  as  he  did  so,  remarked  to 
deceased,  "It  looks  like  you  would  keep  the 
chairs  ont  of  the  door  so  people  could  get 
In."  This  angered  deceased,  and  he  began 
cursing  and  abusing  appellant.  Appellant 
replied  that  he  did  not  think  deceased  ought 
to  get  mad  at  what  he  had  done;  that  he 
Intended  no  offense^  and  that  If  be  had  in- 
jured the  chairs  in  any  way  he  was  ready 
to  pay  for  the  Injury;  and  took  out  his  pocket- 
book,  walked  up  to  the  end  of  the  bar,  where 
deceased  was  standing,  and  said  to  deceased 
that  he  ought  not  to  get  mad,  and  offered 
to  pay  any  damage  done  the  chairs.  De- 
ceased replied,  "Yon  are  a  Ood  damn  liar; 
yon  won't  pay  for  anything;"  reached  down, 
got  a  mineral  water  bottle  about  half  filled 
with  water,  raised  it,  and  struck  appellant 
on  the  head,  breaking  the  bottle  to  pieces. 
Deceased  then  reached  the  pistol  lying  be- 
hind the  bar  on  the  drain-board,  and  brought 
It  up  as  If  to  shoot,  and  appellant,  believing 
It  was  the  Intention  of  deceased  to  shoot, 
pulled  his  pistol,  with  the  Intention  of  strik- 
ing deceased,  In  order  to  prevent  being  shot, 
but  not  Intending  himself  to  shoot.  That 
as  he  struck  at  deceased,  deceased  Jumped 
back  out  of  reach,  and  In  striking  his  pistol 
was  accidentally  discharged.  That  it  was 
not  his  intention  to  shoot,  but  simply  to 
strike  deceased,  in  order  to  avoid  himself  be- 
ing shot  This  is  the  substance  of  appel- 
lant's testimony.  Valentine,  a  witness  for 
oppellant,  In  substance  stated,  after  detail- 
ing the  matters  with  reference  to  the  card 
game  and  the  departure  of  Tom  Valentine, 
appellant,  and  deceased  from  the  card  room, 
that  he  and  Scott  remained  seated  at  the 
card  table  to  see  which  should  pay  for  the 
drinks.  That  defendant,  Tom  Valentine,  and 
deceased  had  been  gone  a  short  time  when 
witness  heard  cursing  and  quarreling  in  the 
barroom.  The  first  thing  he  heard  was  de- 
fendant saying  to  deceased,  "You  called  me 
a  damn  liar."  Witness  immediately  got  up 
and  went  Into  the  barroom  to  stop  the  diffi- 
culty. He  reached  the  barroom,  and  heard 
defendant  again  say  to  deceased,  "You  call- 
ed me  a  damn  liar."  To  this  deceased  made 
no  reply;  at  least  none  heard  by  witness. 
Defendant  pulled  out  his  pocketbook,  ad- 
dressed deceased,  saying:  "I  don't  think  you 
ought  to  get  mad  at  what  I  did.  I  didn't  in- 
tend to  offend  you,  and  I  will  pay  you  for 
the  chairs.  If  I  have  done  any  damage  to 
them."  Deceased  then  walked  around  de- 
fendant passing  In  behind  the  bar  at  the 
north  end,  defendant  following  him,  who 
again  said  to  deceased,  "You  called  me  a 
damn  liar,"  and  deceased  said,  "Yes,  I  did 
call  you  a  damn  liar,"  and  reached  down 
and  got  a  mineral  water  bottle,  and  raised 
It  as  if  to  strike  defendant  At  this  time 
deceased  was  behind  the  bar  three  or  four 
feet,  and  defendant  was  about  the  end  of 
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the  bar,  Inst  about  tbe  inside  comer  of  It 
Witness  was  behind  defendant  As  deceased 
raised  the  bottle,  witness  dodged,  as  he  said, 
to  avoid  being  struck,  and  as  be  dodged  the 
bottle  was  broken  to  pieces,  some  fragments 
of  the  glass  striking  him  in  the  face.  Al- 
most immediately  after  the  bottle  was  bro- 
ken the  shot  was  fired,  and  deceased  fell 
behind  the  bar.  Witness  did  not  see  tbe 
pistol,  but  heard  the  shot,  and  does  not 
know  when  defendant  drew  the  pistol.  Wit- 
ness does  not  know  whether  deceased  had  a 
pistol;  did  not  see  any.  After  the  shot  was 
fired  defendant  turned  around  and  remarked, 
"Dog  gone  the  luck;"  that  was  all  that  he 
said.  Richardson,  for  tbe  state,  testified  that 
Rafael  Scott  came  out  of  tbe  saloon  about 
half  a  minute  after  tbe  shooting,  and  started 
in  tbe  direction  of  the  courthouse.  After 
going  a  short  distance  he  turned,  and  came 
to  where  witness  and  Crosby  were  sitting. 
When  he  came  up,  witness  asked  him  what 
tliat  shot  meant,  and  he  replied,  "Ezra  Teel 
has  accidentally  killed  the  barkeeper  up 
there;"  and  while  Scott  was  talking  defend- 
ant came  up.  In  a  short  distance  of  where 
they  were,  and  remarked,  "Yon  need  not  put 
yourself  to  a  damn  bit  of  trouble,"  or  words 
to  that  effect  and  passed  on  in  tbe  direction 
of  Adams'  saloon.  Scott  testified  to  the  mat- 
ters and  circumstances  attending  the  card 
game,  and  tbe  fact  that  be  remained  in  tbe 
room  to  finish  the  game  with  John  Valen- 
tine. Just  after  tbe  parties  left  tbe  room 
where  he  and  John  Valentine  were  playing 
he  heard  a  noise  as  if  some  one  kicking  and 
throwing  chairs  out  of  the  saloon,  and  beard 
deceased  say,  "Don't  hurrah  the  house." 
Defendant  replied,  "Come  out  from  behind 
the  bar,  if  you  want  to  fight"  He  and  Val- 
entine immediately  went  into  tbe  room  where 
the  difilculty  was  in  progress.  Just  as  wit- 
ness entered  the  saloon  at  tbe  east  end-  of 
the  screen  which  stood  in  front  of  tbe  door 
going  In  the  card  room  be  beard  a  bottle 
break,  saw  glass  flying,  but  did  not  see 
whence  it  came,  and  merely  saw  appellant 
bring  up  Ills  pistol  and  fire,  and  deceased 
sank  down.  On  cross-examination  this  wit- 
ness stated  that  immediately  after  tbe  shoot- 
ing he  looked  over  the  bar,  and  remarked, 
"He  has  kUled  him."  Defendant  said,  "God 
damn  it  I  didn't  aim  to  shoot  him."  And 
witness  corroborates  Richardson  as  to  the 
remark  he  made  to  Richardson  and  Crosby 
that  "Ezra  Teel  had  accidentally  killed  the 
bartender  up  there." 

These  are  the  salient  features  of  tbe  testi- 
mony bearing  upon  the  question  of  murder 
in  the  second  degree.  We  are  of  opinion 
that  there  Is  evidence  which  Justified  tbe 
court  in  charging  upon  murder  in  tbe  see- 
ond  degree,  and  warrants  tbe  verdict. 

Error  is  assigned  upon  the  ninth  para- 
graph of  the  charge  with  reference  to  self- 
defense,  in  that  It  "improperly  limits,  re- 
stricts, and  prejudices  defendant's  right  to 
defend    himself    against    apparent    danger 


at  tbe  hands  of  the  deceased,  and  reqnbres 
the  Jury  to  find  that  defendant  shot  and 
killed  deceased  to  avoid  being  shot  by  de^ 
ceased  before  they  would  be  authorized  to 
acquit  defendant  and  therefore  limits  de- 
fendant's right  of  self-defense  to  real  danger 
of  being  shot  or  killed  by  deceased."  The 
charge  complained  of  is  as  follows:  "Ton 
are  Instructed  that  a  reasonable  apprehen- 
sion or  fear  of  death  or  serious  bodily  in- 
Jury  will  excuse  a  person  for  using  all  neces- 
sary force  to  protect  himself;  and  it  is  not 
necessary  that  there  should  be  actual  danger 
of  death  or  serious  bodily  injury,  provided  he 
acted  upon  a  reasonable  apprehension  of  dan- 
ger as  it  appeared  to  him,  viewed  from  hla 
standpoint  at  the  time;  and  In  such  case  the 
party  acting  upon  such  real  or  apparent  dan- 
ger is  not  bound  to  retreat  in  order  to  avoid 
tbe  necessity  of  killing  his  assailant  If, 
therefore,  you  believe  from  the  evidence  that 
the  said  Ezra  Teel  intentionally  shot  and 
killed  the  said  Ople  F.  Bradly,  but  further 
believe  that  at  tbe  time  of  so  doing  the  de- 
ceased was  in  the  act  of  making  or  about  to 
make  an  attack  upon  him,  which  from  the 
manner  and  character  of  it,  together  with 
the  weapon  used  or  attempted  to  be  used, 
if  any,  caused  the  defendant  to  have  a  rea- 
sonable expectation  or  fear  of  death  or  seri- 
ous bodily  injury  at  tbe  hands  of  deceased, 
and  acting  under  such  reasonable  expecta- 
tion or  fear  of  death  or  serious  bodily  in- 
Jury  be  intentionally  shot  and  killed  tbe 
said  Bradly,  then  you  will  acquit  him,  or, 
if  there  is  In  your  minds  a  reasonable  donbt 
thereof,  you  will  acquit  blm,  and  so  say  by 
your  verdict  And  in  tbls  connection,  and 
in  connection  with  the  succeeding  charge 
on  self-defense,  yon  are  instructed  further 
that  if  the  deceased  was  armed  at  tbe  time 
be.  was  killed,  and  tbat  he  made  an  attack 
upon  defendant  with  a  weapon,  and  if  tbe 
weapon  used  or  attempted  to  be  used  by  de- 
ceased in  making  said  attack,  if  any,  and 
the  manner  of  its  use  or  attempted  use  were 
such  as  were  reasonably  calculated  to  pro- 
duce death  or  serious  bodily  injury,  then  and 
In  tbat  event  tbe  law  presumes  it  was  the 
intention  of  the  deceased  to  kill  defendant 
or  Infilct  serious  bodily  injury  upon  bim.  If 
yon  believe  from  tbe  evidence  that  at  tbe 
time  deceased  was  shot  and  killed  be  had 
made  an  assault  upon  defendant  with  a 
bottle,  and  that  immediately  thereafter  he 
seized  or  attempted  to  seize  a  pistol,  or  that 
be  seized  a  pistol  and  was  in  the  act  of 
bringing  It  up,  and  tbat  from  tbe  acts  and 
conduct  of  deceased  as  they  reasonably  ap- 
peared to  defendant  or  viewed  from  his 
standpoint  at  the  time,  and  under  all  the 
facts  and  circnmstances  in  evidence  in  this 
case,  tbat  be  was  in  danger  of  being  killed 
by  deceased,  or  of  receiving  serious  bodily 
injury  at  the  bands  of  deceased,  and  that 
thereupon  he  intentionally  shot  and  killed 
deceased  to  avoid  being  shot  by  deceased, 
them  and  in  that  event  such  killing  would. 
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ander  the  law,  be  Justtflable,  as  being  done 
by  defendant  In  Mb  own  proper  self-defense; 
and  If  yon  so  believe  the  facts  to  so  have 
been,  or  have  a  reasonable  donbt  thereof, 
yoQ  will  acquit  defendant  If  you  believe 
from  the  evidence  that  defendant  intention- 
ally shot  and  killed  the  said  deceased,  Brad- 
ly,  but  further  bellcTe  that  at  the  time  de- 
ceased was  attempting  to  shoot  or  was  In 
tbe  act  of  shooting  defendant  with  a  pistol, 
or  was  drawing  or  attempting  to  draw  a  pis- 
tol upon  defendant,  and  that  defendant  there- 
upon intentionally  shot  and  killed  deceased, 
to  save  himself  from  death  or  serious  bodily 
injury  at  the  tiands  of  deceased,  then,  and 
In  that  event,  yon  will  acquit  defendant,  or 
If  you  have  a  reasonable  doubt  of  such 
being  tbe  fact  you  will  acquit  him." 

We  do  not  believe  tbe  charge  Is  subject 
to  the  critidsm.  In  fact,  we  are  of  opinion 
it  Is  a  favorable  presentation  of  the  law 
of  self-defense,  and  does  not  in  any  way 
restrict  the  right  of  appellant  to  defend  as 
against  apparent  danger.  It  may  be  well 
enough  to  state  in  this  connection,  as  bearing 
upon  tbe  question  of  self-defense,  that  ap- 
pellant testified,  in  addition  to  what  has 
already  been  stated,  that  deceased  struck 
him  on  the  head  with  a  mineral  water  bot- 
tle, which  broke  to  pieces  by  force  of  the 
blow,  and  immediately  reached  for  the  pistol, 
and  was  "bringing  It  up,"  as  he  believed, 
for  the  purpose  of  shooting  him,  and  it  was 
at  this  Juncture  he  fired  the  shot  which  kill- 
ed deceased;  that  he  did  not  intend  to  kill 
Mm,  as  before  stated,  but  bis  pistol  went 
off  accidentally.  There  was  no  bruise  on  ap- 
pellant's bead,  and  no  external  evidence  of 
violence  shown  as  the  result  of  this  blow. 
Without  repeating  the  details  of  the  testi- 
mony, there  is  a  possibility.  If  not  a  proba- 
bility, that  the  bottle  was  either  broken 
on  the  "cork-puller,"  adjusted  to  the  bar, 
or  by  striking  appellant's  pistol.  But  we 
do  not  consider  this  material  one  way  or  the 
other.  We  have  made  this  additional  state- 
ment as  bearing  upon  the  question  of  self- 
defense,  as  also  upon  the  further  proposi- 
tion contended  for  by  appellant,  that  negli- 
gent homicide  was  an  issue  in  the  case.  We 
are  not  cited  to  any  authorities  sustaining 
tbe  latter  contention.  It  was  not  a  question 
of  negligence.  Appellant's  theory  was  that 
be  struck  in  self-defense,  not  intending  to 
kill,  and  tbe  pistol  was  accidentally  dis- 
charged. But  it  was  an  intentional  strik- 
ing, and  It  be  fired  the  shot  unintentionally 
the  question  of  negligent  homicide  is  not  sug- 
gested. If  fired  unintentionally,  that  is 
brought  about  by  tbe  force  of  the  blow,  or 
from  any  other  accidental  cause,  it  was  done 
while  he  was  attempting  to  inflict  a  battery 
npoo  appellant  by  means  of  the  pistol;  and 
so  evoty  theory  eliminates  any  idea  of  neg- 
ligence. Tbe  court  charged  fully  on  acci- 
dental homicide.  We  have  carefully  review- 
ed this  record,  and,  in  our  opinion,  appellant 
lus  bad  a  fair  trial,  and  the  court  has  sub- 


mitted every  issue  suggested  by  the  testi- 
mony favorably  to  appellant. 
The  Judgment  is  affirmed. 

HENDERSON,  J.,  absent 


GARDNER  v.  STATB. 

(Court  of  CHmiual  Appeals  of  Texas.    March 

18.  1903.) 

HOMICIDE— MANSLAUGHTER— INSTRUCTIONS 
—CAUSE  OF  DEATH— INCURABLE  DISEASE. 

1.  In  a  prosecution  for  murder,  evidence  on 
behalf  of  defense  tended  to  show  that  deceased 
was  the  assailant;  that  he  shoved  defendant 
with  a  show  case,  called  him  vile  names,  and 
was  in  the  act  of  rushing  on  him,  when  the 
fatal  shot  was  fired.  Held,  that  it  was  error 
to  refuse  to  charge  on  manslaughter. 

2.  In  a  prosecution  for  murder,  evidence 
showed  that  deceased  was  In  the  last  stages  of 
Bright's  disease.  The  pistol  shot  broke  his 
elbow,  rendering  a  surgical  operation  and  the 
use  of  chloroform  necessary,  from  the  effects 
of  which  the  kidneys  were  paralyzed,  and  death 
was  caused  by  uric  acid  thrown  back  upon,  the 
system.  An  instruction  was  given  in  accord- 
ance with  Pen.  Code  1893,  art.  652,  providing 
that  homicide  must  be  complete  by  the  act  of 
defendant,  bat,  though  the  injury  causing  death 
might  not  have  proven  fatal  under  other  cir- 
cumstances, yet  if  said  injury  were  the  cause 
of  death,  without  it  appearing  that  there  has 
been  gross  neglect  or  Improper  treatment  of 
the  person  injured,  it  is  homicide.  Held,  that  a 
further  instruction  that  if  the  wound  inflicted 
was  not  necessarily  fatal,  and  deceased  died 
from  a  disease  not  connected  with  or  caused 
by  the  shot,  he  should  be  acquitted,  was  prop- 
erly refused. 

Appeal  from  District  Court,  Galveston 
County;  J.  K.  P.  Glllaspie,  Judge. 

Peter  Gardner  was  convicted  of  murder  In 
the  flrst  degree,  and  appeals.    Reversed. 

lilarsene  Johnson,  for  appellant.  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder  in  the  first  degree,  and  his  pun- 
ishment assessed  at  death. 

There  are  no  bills  of  exception,  and  the 
case  will  be  treated  from  the  standpoint  of 
the  motion  for  new  trial.  The  special  charge 
requested  by  appellant  on  manslaughter  was 
refused,  and  the  court  did  not  give  a  charge 
on  this  subject.  This  is  assigned  as  error. 
Appellant  took  the  stand  In  his  own  behalf, 
and  among  other  things  states  that,  as  he 
was  passing  a  bakery  en  route  home  from  his 
work  at  the  close  of  the  day,  he  bought  a 
nickel's  worth  of  cakes,  and  began  eating 
them.  He  heard  the  baker  order  him  to  move 
away  from  the  place  where  be  was  stand- 
ing—he was  leaning  against  a  glass  show 
case  outside  the  building.  He  replied  that 
he  was  not  going  to  steal  anything.  Direct- 
ly afterwards  deceased,  Boenig,  came  out  of 
the  shop,  and  shoved  appellant  with  the  show 
case,  and  appellant  asked  him  not  to  shove 
the  show  case  on  top  of  him,  and  he  (Boenig) 
called  appellant  "a  son  of  a  bitch."  Appel- 
lant replied  in  similar  language.    Boenig  then 
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ran  toward  appellant  and  Goettloeb  (the 
owner  of  the  bakery)  ran  out,  and  both 
caught  hold  of  appellant,  and  bad  him  bent 
down,  and  pushed  him  down  on  the  side- 
walk and  across  the  sidewalk  towards  Cook's 
store.  Appellant  requested  them  to  let  him 
loose,  and  drew  his  pistol.  They  both  had 
bold  of  appellant  so  be  could  not  secure  his 
release,  and  It  was  then  that  he  fired  his 
pistol.  He  had  never  before  seen  deceased, 
and  had  no  111  feeUng  toward  blm.  He  had 
not  used  any  profane  language  toward  de- 
ceased until  he  called  him  a  "son  of  a  bitcb" 
in  reply  to  Boenig's  similar  epithet  appUed 
to  him.  Deceased  was  a  much  larger  and 
stronger  man  than  appellant.  Oarrison  tes- 
tified that  be  was  sitting  at  bis  store,  which 
Is  across  the  street  from  the  difficulty,  and 
beard  some  words  between  appellant  and 
deceased,  but  could  not  distinguish  what 
was  said:  that  be  saw  deceased  push  defend- 
ant from  him  towards  the  edge  of  the  side- 
walk, and  saw  defendant  reach  back  and  get 
a  pistol.  Deceased  ran  on  defendant,  and 
Just  as  be  did  the  gun  fired.  Williams  tes- 
tified that  be  was  in  Cook's  store,  and  saw 
three  or  four  men  fighting  on  the  sidewalk, 
and  fall  in  the  doorway  about  20  feet  away, 
and  after  they  were  down  heard  a  pistol 
shot,  and  thought  they  were  all  white  men 
until  he  saw  appellant  being  taken  to  jail; 
that  the  shot  was  not  fired  until  the  man 
had  fallen  in  one  of  Cook's  doorways.  To 
the  same  effect  was  the  testimony  of  Dan- 
iels and  Victoria  Thomas.  We  have  stated 
enough  of  the  evidence  to  make  it  apparent 
that  manslaughter  was  decidedly  an  Issue  in 
this  case. 

The  court  gave  an  instruction  to  the  effect 
that  the  destruction  of  life  must  be  complete 
by  the  acts,  agency,  procurement,  or  culpa- 
ble omission  on  the  part  of  appellant,  in  ac- 
cord with  article  652,  Pen.  Code  1895.  Ap- 
pellant asked  In  this  connection  an  instruc- 
tion to  the  effect  that  if  deceased  was  shot, 
but  the  wound  thereby  Inflicted  was  not  nec- 
essarily fatal,  and  the  wounded  party  was 
suffering  from  or  afflicted  with  a  disease  not 
connected  with  or  superinduced  by  the  shot, 
and  died  therefrom,  then  appellant  should  be 
acquitted  altogether  of  any  grade  of  homi- 
cide. This  charge  was  refused.  In  regard  to 
this  matter  Dr.  Ruhl  testified  that  appellant 
died  In  Galveston  county,  on  Monday,  De- 
cember 22,  1902,  about  4:30  o'clock  p.  m., 
in  St  Mary's  Hospital;  that  he  died  from 
uraemia,  acute  nephritis,  which,  being  inter- 
preted Into  ordinary  English,  means  Bright's 
disease  in  its  last  stages;  deceased  was  shot 
In  the  right  arm,  breaking  the  elbow,  and  it 
became  necessary  to  amputate  the  arm,  which 
was  done  shortly  after  the  patient  reached 
the  hospital,  late  Saturday  evening;  that  he 
lived  about  45  hours  after  the  operation; 
that  the  operation  was  necessary,  and  it  was 
further  necessary  in  performing  this  opera- 
tion to  administer  chloroform;  that  the  ef- 
fect of  chloroform  was  to  paralyze  the  kid- 


neys, and  to  render  It  Impossible  for  tbem 
to  perform  their  natural  functions  and  throw 
oB  the  Impurities  of  the  urine,  and  failing 
to  do  that  these  ImpuritieB  got  into  the  blood 
and  poisoned  the  system;  there  was  no  au- 
topsy performed  on  the  body  after  deatli; 
that  the  patient  died  of  "acute  nephritis." 
He  further  testifies:  "I  first  noticed  the 
symptoms  on  the  day  after  I  bad  operated 
on  his  arm.  The  patient  developed  no 
symptoms  of  coma  until  Sunday  evening, 
and  from  that  time  until  his  death,  wblcb 
occurred  Monday  evening,  about  4:30,  he  'was 
in  a  comatose  condition."  Dr.  Starley  testi- 
fied that  the  patient  was  placed  under  the 
influence  of  chloroform,  which  was  neces- 
sary in  order  to  perform  the  surgical  opera- 
tion to  remove  portions  of  the  elbow  Joint. 
The  Investigation  In  regard  to  the  condition 
of  deceased's  urine  did  not  occur  until  Sun- 
day evening,  after  the  operation  on  Satur- 
day evening.  So  It  may  be  conceded  that 
the  immediate  cause  of  the  death  was 
Bright's  disease.  Briefly  summed  up,  tbla 
testimony  sbowed  that  deceased  was  in  tbe 
last  stages  of  Bright's  disease;  his  elbow 
broken  by  a  pistol  shot;  chloroform  adminis- 
tered for  tbe  purpose  of  surgical  operation; 
the  kidneys,  paralyzed  by  means  of  the  chlo- 
roform, and  failing  to  perform  their  func- 
tions, threw  uric  acid  back  upon  tbe  system 
by  poisoning  the  blood,  thereby  causing 
death.  The  physicians  also  testified,  in  this 
connection,  that  this  was  the  proper  treat- 
ment under  the  peculiar  circumstances,  and 
that  tbe  operation  was  a  necessity.  Wbeth- 
i  er  tbe  life  of  deceased  could  have  been  saved 
!  by  some  other  means  than  the  operation,  or 
i  whether  there  was  negligence  in  this  connec- 
tion or  improper  treatment  in  not  investi- 
gating tbe  condition  of  appellant's  kidneys 
prior  to  the  operation,  does  not  seem  to  have 
entered  into  the  testimony.  A  charge  was 
given,  as  before  stated,  in  accordance  wltb 
article  652,  Pen.  Code  1895,  as  to  negligence 
or  improper  treatment  of  others  than  appel- 
lant In  bringing  about  the  death  of  deceased. 
So  we  have,  as  presented  by  tbe  failure  of 
the  court  to  give  the  requested  instruction, 
the  proposition  that,  if  appellant  was  suffering 
from  or  afflicted  with  a  disease  not  connect- 
ed with  or  superinduced  by  tbe  shot  appel- 
lant would  not  be  guilty  of  the  homicide,  if 
such  disease  produced  death.  We  do  not  be- 
lieve this  charge  Is  correct.  If  deceased  was 
Buttering  from  a  disease  or  a  wound,  and 
appellant's  shot  hastened  the  death  of  de- 
ceased, he  would  be  guilty  of  the  homicide. 
If  deceased  would  have  shortly  died  from 
Bright's  disease,  and  it  was  an  incurable 
malady,  yet  If  appellant's  shot  assisted  in 
bringing  about  tbe  death,  be  would  be  guilty 
of  tbe  homicide.  An  accused  cannot  specu- 
late as  to  how  long  bis  victim  may  live  with 
an  Incurable  malady  when  he  Inflicts  a  shot 
or  a  wound  that  hastens  the  death  or  the 
action  of  the  fatal  disease.  Tbe  court  did 
not  err  in  refusing  tbe  special  instruction. 
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Fw  the  error  dlacnaaed  In  falling  to  charge 
on  manslaughter,  the  Judgment  Is  reversed, 
and  the  cause  remanded. 


CX)NNRB  T.  STATBL 

(Coort  of  Criminal  Appeals  of  Texas.    March 

18,  1003.) 

dUHNAI.  COUKT  Or  APFBALS-^nTRISDICTION 
—AMOUNT   OF   FINB. 

1.  An  appeal  to  the  criminal  court  of  ap- 
peals from  a  conviction  in  the  county  court  on 
appeal  from  a  justice  will  not  lie  where  the 
punishment  is  a  fine  of  less  than  $100. 

Appeal  from  Dallas  County  Court;  Ed.  S. 
Lauderdale,  Judge. 

8.  S.  Conner  was  convicted  of  a  misde- 
meanor, and  appeals.    Appeal  dismissed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  The  Assistant  Attorney  Gen- 
eral has  filed  a  motion  to  dismiss  this  appeal 
on  the  ground  that  the  record  shows  appel- 
lant was  c«HiTlcted  In  the  Justice  court,  ap- 
pealed to  the  connty  court,  where  the  case 
was  tried  de  novo,  and  his  punishment  as- 
sessed at  a  fine  of  $20,  and  the  fine  being  for 
less  than  $100,  under  such  clrcnmstaDces,  this 
court  la  without  jurisdiction.  The  motion  Is 
sustained.  Nelson  v.  State,  38  Tex.  Cr.  B. 
379,  28  S.  W.  623. 

HENDBRRON,  J.,  absent 


JOHNSON  T.  STATHl 

(Court  of  Criminal  Appeals  of  Texas.     March 

18,  1903.) 

CRIMINAIj  I^W— APPEAIj-RBCORD- 
SOFFICIBNCT. 

1.  Where  nothing  was  shown  in  the  record, 
ontside  of  the  bill  of  exceptions,  in  regard  to  a 
plea  of  former  jeopardy  by  defendant,  demur- 
rer thereto  by  the  state,  aud  order  of  court 
sustaining  the  demurrer,  the  action  of  the  court 
on  the  demurrer  could  not  be  reviewed. 

Appeal  from  Limestone  County  Court; 
James  Klmbell,  Judge. 

Dave  Johnson  was  convicted  of  gaming, 
and  appeals.    Affirmed. 

A.  B.  Rennolds,  for  appellant  Howard 
Martin,  Asst.  Atty  Gen.,  for  the  State. 

DAVIDSOK,  P.  J.  Appellant  was  convict- 
ed of  gaming,  and  fined  $10.  When  the  case 
was  called  for  trial,  appellant  interposed  a 
plea  of  Jeopardy,  based  upon  the  statement 
that  he  had  been  previously  convicted  of  the 
aame  offense  in  the  corporation  court  A  de- 
murrer to  this  plea  was  Interxwsed  by  the 
state,  and  sustained  by  the  court  A  bill  of 
exceptions  was  reaerved,  and  the  reason  as- 
signed in  the  bill  for  sustaining  the  demur- 
rer Is  that  the  act  of  the  Legislature  which 
created  said  corporation  court  was  onconstl- 
tntlonal  and  void,  and  the  conviction  in  said 


court  Is  therefore  a  nullity.  This  matter  is 
brought  up  only  by  bill  of  exceptions.  The 
record  does  not  contain  the  Judgment  of  the 
court  on  the  demurrer,  and  nothing  is  shown 
in  the  record,  outside  the  bill  of  exceptions,  in 
regard  to  the  matter  of  the  plea,  demurrer,  or 
order  of  court  Judgments  of  the  court  can- 
not be  perpetuated  by  bill  of  exceptions;  and 
Judgment  entered  of  rec<»Tl,  showing  the  ac- 
tion of  the  court.  Is  necessary  to  preserve 
such  rulings  and  to  present  the  matter  for 
revision  on  appeal.  It  cannot  be  done  alone 
by  bill  of  exceptions.  This  matter  was  fully 
discussed  in  Rust  v.  State,  31  Tex.  Cr.  R. 
75,  19  8.  W.  7C3.  This  is  the  only  question 
presented  for  revision.  As  the  matter  can- 
not be  revised  In  the  manner  presented,  the 
Judgment  is  affirmed. 

HENDERSON,  J.,  absent 


RIPPET  ▼.  ETTATH. 

(Court  of  Criminal  Ai^eals  of  Texas.    March 
18,  1003.) 

G0N8TITUTI0NAI.  LAW— LOCAL  OPTION  LAW— 

PRIVILBOBS  OR  lUUUNITIBS-GLASS  LEQ- 

ISLATION— DUB  PROCBSS  OF  LAW. 

1.  The  local  option  Utw,  Rev.  St  1805,  tit 
69,  especially  articles  3384-3399,  and  Fen. 
@ode,  art.  402,  prescribing  a  penalty  against 
any  person  who  shall  sell  intoxicating  liquor 
in  any  county,  justice  precinct,  city,  or  town 
in  which  the  sale  of  intoxicating  liquor  has 
hefta  prohibited,  does  not  contravene  the  provi- 
sions of  the  federal  constitution  against  abridg- 
ing the  privileges  and  immunities  of  citizens  of 
the  United  States. 

2.  The  law  is  not  onconstitutional  as  depriv- 
ing citizens  of  liberty  and  property  without  due 
process  of  law. 

3.  The  law  is  not  unconstitutional  as  denying 
to  citizens  the  equal  protection  of  the  laws. 

4.  The  law  is  not  unconstitutional  as  class 
legislation. 

Appeal  from  Grayson  Cotmty  Court;  O.  P. 
Webb,  Judge. 

Granville  Rippey  was  convicted  of  crime, 
and  appeals.    Affirmed. 

Etherldge  &  Baker,  Moseley  &  Eppstein, 
and  Clark  &  Bollnger,  for  appellant  How- 
ard Martin,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  is  a  conviction 
for  violating  the  local  option  law,  the  punish- 
ment assessed  being  the  minimum. 

Appellant  suggests  but  one  question  for  de- 
cision, to  wit:  "That  the  local  option  law  of 
this  state,  as  embraced  in  title  69  of  the  Re- 
vised Statutes  of  1805,  and  especially  articles 
3384-3399  of  said  Statutes,  and  article  402  of 
the  Penal  Code,  prescribing  a  penalty  against 
any  person  who  shall  sell  Intoxicating  liquor 
in  any  county,  Justice  precinct  city,  or  town 
in  which  the  sale  of  intoxicating  liquor  had 
been  prohibited,  are  invalid,  null  and  void,  in 
that  ^aid  enactment  of  the  Legislature  con- 
travened the  provisions  of  the  Constitution 
of  the  United  States,  for  tills:   that  said  en- 


Digitized  by 


Google 


16 


73  SOUTHWESTERN  BEPORTBB. 


^ex. 


actment  abridged  the  priTileges  and  Immnnl- 
tlea  of  citizens  of  the  United  States,  and  de- 
prived a  large  number  of  said  dtlzenshlp, 
and  especially  appellant,  of  liberty  and  prop- 
erty without  due  process  of  law,  and  deny 
to  a  large  class  of  citizenship  of  the  state  of 
Texas,  Including  appellant,  the  equal  protec- 
tion of  the  laws,  and  such  legislation  con- 
stituted class  legislation,  within  the  meaning 
of  the  law." 

This  case  was  before  us  under  the  writ  of 
habeas  corpus  at  the  Austin  term,  1902, 
where  these  questions  were  at  issue  and  de- 
cided adversely  to  appellant's  contention. 
Ex  parte  Hippy  (Tex.  Cr.  App.)  68  S.  W.  687. 
Practically  the  same  questions  were  involved 
In  Ex  parte  Fields,  89  Tex.  Cr.  R.  50,  46  S. 
W.  1127.  In  that  case  the  questions  were 
also  decided  adversely  to  appellant  We  see 
no  reason  for  changing  the  views  heretofore 
expressed  in  those  opinions,  and  upon  the 
authority  of  those  cases  the  Judgment  In  this 
case  is  affirmed. 

HENDERSON,  J.,  absent 


BOTTOMS  T.  STATE 

(Court  of  Criminal  Appeals  of  Texas.    March 

18,  1903.) 

INTOXICATING   LIQUORS— LOCAL  OPTION   LAW 
—GIFT  OF  INTOXICANTS— BVIDBNCHl. 

1.  A  conviction  of  violating  the  local  option 
law  cannot  be  snstained  where  the  evidence 
fails  to  show  that  the  law  was  in  force  in  the 
county  where  the  conviction  was  had. 

2.  A  conviction  cannot  be  bad  on  evidence 
of  a  gift  of  intoxicants,  though  made  for  the 
purpose  of  evading  the  law. 

Appeal  from  Jack  County  Court;  B.  S. 
Blalr,  Judge. 

W.  F.  Bottoms  was  convicted  of  violating 
the  local  option  law,  and  appeals.    Reversed. 

Nicholson  &  Fitzgerald,  for  appellant. 
Howard  Martin,  Asst.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  violating  the  local  option  law,  the 
penalty  assessed  being  a  fine  of  $25  and  20 
days'  confinement  in  the  county  Jail. 

The  statement  of  facts  fails  to  show  that 
local  option  was  in  effect,  and  for  this  reason 
the  Judgment  must  be  reversed. 

The  flrst  clause  of  the  charge  of  the  court 
Instructed  the  Jury,  If  they  believed  defend- 
ant sold  to  Mitchell  intoxicatlDg  liquors  in 
Jack  cdunty,  after  an  election  bad  been  held, 
etc..  It  would  be  their  duty  to  convict  If 
the  charge  had  been  concluded.  It  would  have 
been  correct;  but  In  the  second  clause  the 
Jury  are  instructed.  If  they  should  find  from 
the  evidence  that  defendant  did  not  sell  In- 
toxicating liquors  to  Mitchell,  but  they  should 
believe  beyond  a  reasonable  doubt  that  on 
the  day  and  date  set  out  defendant  did  give 
to  said  Mitchell  intoxicating  liquors,  with  the 
Intent  and  for  the  purpose  of  evading  the  lo- 


cal option  law  of  said  Jack  county,  tlien  It 
would  be  their  duty  to  And  blm  gnllty,  and 
aasesa  his  punishment  at  a  fine  and  Impris- 
onment ai  heretofore  stated.  In  the  fifth 
subdivision  of  the  charge  the  Jury  were  In- 
structed that  If  defendant  did  give  MitcheU 
the  Intoxicating  Uquors,  but  that  said  liquor 
was  given  without  the  intent  and  purpose  of 
evading  the  local  option  law,  they  should  ac- 
quit. The  charges  authorized  the  conviction 
of  appellant  without  warrant  of  law.  It  Is 
the  sale,  and  not  the  gift,  of  Intoxicants  In 
local  option  territory  that  is  prohibited,  and 
the  Ivegislature  has  no  authority,  nor  has  the 
court,  to  prescribe  a  punishment  or  Inflict  a 
penalty  upon  a  party  who  sees  proper  to 
give  away  Intoxicants  In  a  local  option  ter- 
ritory. This  question  was  thoroughly  dis- 
cussed In  Holley  v.  State,  14  Tex.  App.  505. 

For  the  errors  Indicated,  the  Judgment  Is 
reversed  and  the  cause  remanded. 

HENDERSON,  J.,  absent. 


WILSON  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 

18,  1903.) 

ASSAULT  WITH  INTENT  TO   RAFB-BVIDENCB 
— SUFPICIENCT. 

1.  E!vidence  held  to  support  a  conviction  for 
an  assanlt  with  intent  to  rape  a  girl  under  15. 

Appeal  from  District  Court,  Anderson 
County;  John  Young  Gooch,  Judge. 

George  Wilson  was  convicted  of  assault 
with  intent  to  rape,  and  he  appeals.  Affirm- 
ed. 

H  W.  Moore,  for  appellant  Howard  Mar- 
tin, Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  charged 
with  an  assault  to  rape  by  force,  threats, 
and  fraud  on  a  girl  under  15  years  of  age. 
and  his  punishment  was  assessed  at  Ave 
years'  confinement  in  the  penitentiary. 

While  there  are  several  matters  urged  for 
reversal,  they  are  all  summed  up  In  appel- 
lant's contention  that  the  evidence  Is  In- 
sufficient to  support  the  conviction.  The 
record  discloses  the  assaulted  girl,  about 
nine  years  of  age,  was  at  home  by  herself; 
and,  while  standing  at  the  gate,  appellant. 
In  passing,  asked  her  for  a  drink  of  water. 
She  Immediately  went  into  the  house  and 
Into  the  room  to  obtain  the  water,  and  ap- 
pellant followed  her.  While  in  there  he  seiz- 
ed and  kissed  her,  pulled  up  her  clothes, 
took  off  her  drawers,  unbuttoned  his  pants, 
and  undertook  to  have  carnal  Intercourse 
with  her,  and  In  doing  so  lifted  her  fi^m  tbe 
floor  Into  his  arms,  and  In  this  attitude  did 
the  acts  complained  of  In  the  testimony. 
She  screamed  and  fought,  and  Anally  got 
out  of  his  arms,  and  ran  off  to  a  neighbor's 
bouse.  A  neighbor,  hearing  the  screams, 
went  to  the  house,  and  as  she  approached 
the  room  appellant  went  under  the  bed,  and 
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sfterwardB  escaped.  The  little  girl  made 
«ntcTy,  and  Informed  her  mother  of  it  Im- 
mediately. Defendant  was  arrested,  and 
when  first  brought  Into  her  presence  she 
failed  to  recognize  him,  but  this  arose  from 
the  fact  that  immediately  after  the  trouble 
ended  defendant  shared  his  mustache  and 
changed  his  clothes.  A  physician  examined 
the  girl,  and  testified  that  her  private  parts 
were  red,  as  if  there  had  been  friction,  and 
were  somewhat  swollen,  but  without  racera- 
tlon.  Appellant  denied  the  whole  incident, 
«Ten  knowledge  of  the  prosecutrix;  but  ad- 
mitted be  had  shaved  his  mustache  and  chan- 
ged bis  clothing.  He  attributed  the  shaving 
to  the  reason  "that  I  had  been  monkeying 
with  a  woman  and  got  crab  lice  in  my  mus- 
tache, and  had  gotten  my  clothes  soiled  clean- 
ing up  the  saloon  tliat  morning."  We  are  of 
opinion  this  evidence  is  sufficient  to  support 
«  conviction  of  assault  to  rape. 
The  Judgment  Is  affirmed. 

HENDERSON,  J.,  absent 


BEARDBN  v.  STATE. 

4Conrt  of  Criminal  Appeals  of  Texas.     March 

18,  1903.) 

HOMICIDE— CONTINUANCES-ABSENT  WITNESS- 
EXPERT  TESTIMONY— IMPEACHING  WITNESS 
—ADMISSION  OF  EVIDENCE— INSTRUCTIONS- 
APPEAL— PRESUMPTION   OF   INJURY. 

1.  Where  defendant  asking  a  continuance  for 
an  absent  witness  had  other  witnesses  at  the 
trial,  who  testified  substantially  as  it  was  al- 
leged the  absent  witness  would  testify,  and  the 
state  did  not  attempt  to  controvert  this  testi- 
mony, it  was  not  error  to  refuse  the  continu- 
ance. 

2.  .K  witness  in  a  murder  trial  testified  that 
lie  had  nsed  his  father's  muzzle-lqadlng  shot- 
gun some,  and  had  afterwards  owned  one  of  his 
own  for  five  years;  that  he  bad  often  shot  at 
trees  to  get  the  range,  had  hunted  at  odd  times, 
had  owned  two  shotgnns,  and  bunted  with  bor- 
rowed guns  some,  but  had  never  practiced  at 
targets  to  see  to  what  extent  shot  would  scat- 
ter, and  had  not  used  a  muzzle  loader  for  12 
years.  Beld,  that  he  had  qualified  to  testify  as 
to  the  distance  at  which  decedent  had  been 
fired  on  by  a  muzzle-loading  shotgun,  judging 
from  the  extent  the  shot  had  scattered. 

3.  Expert  testimony  is  admissible  to  show  to 
what  extent  shot  from  a  muzzle-loading  shotgun 
wQl  scatter  at  various  distances. 

4.  For  the  purpose  of  attacking  the  credibil- 
ity of  defendant  in  a  murder  trial,  who  has  tak- 
en the  stand  in  bis  own  defense,  it  was  proper 
to  show  that  he  had  at  one  time  been  indicted 
for  cattle  stealing. 

5.  In  a  prosecution  for  murder,  the  state  prov- 
ed the  general  good  reputation  of  deceased  by  a 
witness,  who,  on  cross-examination,  testified  to 
some  difllcolties  deceased  had  been  involved  in 
at  one  time,  but  was  not  permitted  to  testify  as 
to  whether  he  had  been  prosecuted  therefor. 
Hrtd,  that  the  court  did  not  err  in  excluding 
this  testimony. 

6.  Under  the  statute  making  assault  and  bat- 
tery adeqnate  cause  to  reduce  a  homicide  from 
murder  to  manslaughter,  it  is  not  necessary  to 
define  "assault  and  battery"  in  a  charge  on 
manalangbter. 

7.  A  cnarge  in  a  prosecution  for  murder*  that 
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certain  threats  and  overt  acts  by  deceased,  on 
which  defendant  did  not  rely  as  a  defense,  would 
be  adequate  cause  to  reduce  the  homicide  from 
murder  to  manslaughter,  could  not  be  complain- 
ed of  by  defendant  as  erroneous  and  on  the 
weight  of  the  evidence,  since  it  was  favorable 
to  him. 

8.  If  defendant  rented  the  premises  on  which 
the  homicide  occurred,  and  deceased  went  there- 
on without  defendant's  consent  and  in  spite  of 
his  remonstrances,  and  was  approaching  defend- 
ant at  the  time  of  the  homicide,  and  it  reason- 
ably appeared  to  defendant  that  his  life  was  in 
danger  or  that  he  might  receive  bodily  injury, 
and  while  such  danger  was  imminent  and  pend- 
ing he  shot  and  killed  deceased,  defendant  must 
be  acquitted. 

9.  If  deceased  was  in  the  act  of  forcibly  eject- 
ing defendant  from  the  premises,  and  defendant 
shot  him  iu  order  to  avoid  being  ejected,  after 
having  exhausted  all  other  means,  except  re- 
treating, to  prevent  deceased  from  driving  him 
ofF,  he  must  be  acquitted. 

10.  Defendant  requested  a  charge  that  if  de- 
fendant was  suffering  such  bodily  injury  or 
mental  anguish,  inflicted  by  deceased,  as  in- 
capacitated him  for  any  reflection  whatever, 
when  he  fired  the  second  shot  (the  evidence 
tending  to  show  that  the  second  shot  was  the 
one  that  proved  fatal),  the  jury  should  acquit 
Mm,  even  though  the  deceased  had  desisted 
from  further  attack.  The  court  refused  this 
charge,  but  told  the  jury  that  if  the  shot  was 
fired  in  a  sudden  transport  of  passion,  aroused 
by  adeqnate  cause,  defendant  would  be  guilty 
of  manslaughter.  Eeld,  that  defendant  could 
not  complain. 

11.  Defendant's  guilt  depends  on  his  criminal 
intent  at  the  time  he  fired  the  fatal  shot  (the 
second  one),  and  it  is  immaterial  whether  his 
resolution  to  fire  both  shots  was  formed  at  the 
same  time,  and  while  he  believed  his  life  in  im- 
minent danger  and  peril,  and  whether  he  had 
any  opportunity  for  reflection  between  the  firing 
of  the  shots. 

12.  Where  the  record  does  not  disclose  that  de- 
fendant's case  was  in  any  way  injured  by  a 
conversation  which  Is  alleged  to  have  taken 
place  between  one  of  the  witnesses  for  the  state 
and  a  juror,  defendant's  conviction  for  murder 
will  not  be  reversed  on  appeal. 

Appeal  from  District  Court,  Palo  Pinto 
County;   W.  J.  Oxford,  Judge. 

J.  S.  Bearden  was  convicted  of  murder, 
and  appeals.    Affirmed. 

3.  T.  Ranspot,  Oibbs  &  Gibbs,  and  Steven- 
son &  Ritchie,  for  appellant.  Howard  Mar- 
tin, Asst.  Atty.  Geu.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  in  the  second  degree,  and  bis  pun- 
ishment assessed  at  confinement  in  the  pen- 
itentiary for  a  term  of  seven  years. 

Appellant  sought  a  continuance  for  want 
of  the  testimony  of  J.  T.  Ranspot,  alleging: 
That  he  was  one  of  the  attorneys  In  the 
ease,  and  under  contract  to  be  present  at  the 
trial,  and,  relying  on  which  contract,  defend- 
ant did  not  cause  process  to  be  issued  for 
him.  "That  defendant  is  Informed  and  be- 
lieves that  said  witness  is  now  at  homo,  sick 
with  the  mumps,  and  not  physically  able  to 
attend  the  court.  Defendant  expects  to  prove 
by  said  witness  that  one  of  the  defenses  in 
tills  case  will  be  that  deceased  was  ad- 
vancing on  him  at  the  time  of  the  fatal  shots, 
coming  throiigli  a  barbed  wire  fence  and 
throwing  rocks  at  defendant  at  the  time  the 
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fatal  shots'  vere  flred.  That  said  witness 
Ranspot  will  testify  that  two  or  three  days 
after  the  homicide  be  (witness)  viewed  the 
ground  where  the  same  occmred,  saw  a  rock 
about  four  pounds  In  weight  lying  on  the 
edge  of  a  pool  of  blood  where  deceased  is 
charged  to  have  fallen  at  the  first  shot;  that 
I)e  saw  said  rock  placed  in  a  cavity  exactly 
fitting  in  the  ground,  about  20  feet  from  the 
pool  of  blood,  and  the  direction  from  which 
deceased  Is  alleged  to  have  been  advancing 
at  the  time  of  the  shooting.  Witness  will 
also  testify  that  be  found  a  bit  of  red  cloth 
corresponding  to  the  handkerchief  around 
deceased's  neck,  which  was  clinging  to  the 
fence  where  defendant  claims  deceased  came 
through  in  advancing  on  blm.  That  said 
witness  win  also  testify  that  he  saw  said 
rock  In  the  pool  of  blood,  which  he  after- 
wards saw  fitted,  in  said  cavity,  in  the 
ground,  on  the  day  of  the  homicide  on  the 
occasion  of  the  inquest."  The  substance  of 
the  testimony  discloses  that  appellant  killed 
his  brother  about  10  o'clock,  and  that  after 
killing  him  be  bitched  up  bis  wagon  and 
hauled  posts  to  a  certain  place  on  the  farm, 
where  the  fences  needed  repairing,  and  also 
went  to  the  village  of  Santo,  about  two  miles 
from  the  scene  of  the  killing,  and  hauled  a 
load  of  posts  to  the  farm,  passing  in  each  in- 
stance near  the  prostrate  body  of  his  brother; 
that  about  2  or  8  o'clock  in  the  evening,  after 
finishing  the  work  detailed,  he  took  out  one 
of  the  horses,  went  to  Santo,  and  surrender- 
ed, stating  to  the  parties  that  be  killed  de- 
ceased in  self-defense.  This  statement  he 
subsequently  repeated  at  the  inquest  trial, 
and  testified  on  this  trial  that  deceased  was 
advancing  upon  him  and  throwing  and  hit- 
ting him  with  rocks  at  the  time  he  fired  the 
fatal  shots.  Two  witnesses  testify  that  they 
saw  the  absent  witness,  Ranspot,  pick  up  the 
piece  of  handkerchief,  not  on  the  fence,  but 
near  the  fence.  The  defense  established  by 
two  witnesses— one  of  the  attorneys  and  a 
physician  living  at  Santo— that  they  saw  the 
rock  described  by  the  absent  witness,  and 
that  said  rock  fitted  into  a  bole  in  the  ground 
about  20  feet  from  where  it  was  found.  The 
facts  testified  to  by  said  witnesses  were  not 
controverted  by  the  state,  but,  on  the  con- 
trary, all  the  witnesses  who  mentioned  the 
matter  state  that  the  rock  was  there,  so  it  is 
not  a  material  matter  in  this  case.  If  it  is 
material,  .the  same  is  not  controverted. 
Hence  it  was  not  error  for  the  court  to  refuse 
to  continue  this  case  for  want  of  the  testi- 
mony of  said  Ranspot,  even  conceding  dili- 
gence. 

Bill  No.  2  complains  that  the  state  offered 
Reuben  Bearden  as  an  expert  witness,  who 
testified  on  direct  and  cross  examination  as 
to  bis  qualifications  as  an  expert  in  the  use 
of  shotguns  as  follows:  "I  am  fifty-one 
years  old,  and  an  uncle  of  defendant  I 
helped  wash  and  dress  the  body  of  deceased, 
liOvey  Bearden,  on  the  day  he  was  killed.  I 
examined  his   body   for   wounds.    I    found 


scattering  shot  marks  on  bia  left  hand,  and 
also  on  bis  face,  and  one  or  two  shot  marks 
in  bis  left  eye.  The  shot  marks  on  his  face 
ranged  from  the  temple  down  to  the  chin. 
Those  in  his  baud  ranged  from  the  wrlat  out 
and  numbered  8  or  10.  I  found,  also,  a  shot 
bole  in  the  head,  just  above  and  behind  the 
left  ear,  about  as  big  as  the  end  of  a  man's 
ttiree  fingers.  Can't  say  whether  the  hole 
bad  smooth,  or  rough  edges,  or  from  what  di- 
rection the  shot  which  made  this  hole  came. 
The  hair  around  this  hole  appeared  to  be 
singed,  and  bis  face  was  covered  with  blood. 
I  have  bad  exi)erience  in  the  use  of  a  shot- 
gun. I  have  owned  shotguns,  and  my  fath- 
er bad  one.  Have  loaded  and  flred  shotguns 
a  great  deal.  The  deceased,  Lovey  Bearden, 
was  killed  with  a  double-barreled  muzzle 
loader,  which  was  loaded  with  squirrel  shot. 
It  has  been  12  years  since  I  used  a  muzzle 
loader.  My  father  bad  a  gun  which  I  used 
some  prior  to  the  year  1870.  I  bought  a  muz- 
zle loader  myself  In  1879.  and  kept  it  for 
five  years,  and  sold  it  and  bought  a  breech 
loader.  Have  bad  a  good  deal  of  ez];>erience 
in  the  use  of  a  shotgun,  but  never  made 
bunting  a  business.  Before  coming  to  Palo 
Pinto  county  I  lived  in  Young  county.  While 
I  lived  up  there  I  was  a  farmer  and  stone 
worker.  I  bunted  at  odd  times.  I  never 
practiced  at  targets  with  squirrel  shot  Nev- 
er shot  anything  but  squirrels  with  them.  I 
have  often  shot  at  trees  with  shotguns,  in 
order  to  get  the  range  of  the  gun,  and  at 
different  distances.  Have  never  shot  at  trees 
5,  10,  16,  or  20  paces.  I  have  owned  two 
shotguns  myself.  Have  bunted  with  bor- 
rowed guns  some.  Have  never  practiced  at 
targets,  boards,  or  anything  of  the  kind,  to 
see  bow  shot  would  scatter."  Appellant  ob- 
jected to  said  testimony  on  the  gronnd  that 
witness  had  not  shown  himself  to  be  an  ex- 
pert In  the  use  of  muzzle-loading  shotguns, 
which  was  overruled  by  the  conrt  Thereup- 
on witness  testified  as  follows:  "From  what 
I  know  about  shotguns,  and  the  way  shot- 
guns scatter,  I  would  say  that  thq  shot  which 
struck  deceased  in  the  face  was  flred  from  a 
distance  of  about  20  steps.  And  from  the 
size  of  the  bole  in  the  side  of  bis  bead,  I 
would  say  that  the  shot  which  made  that 
bole  was  fired  from  a  distance  of  about  ten 
inches.  At  a  distance  of  eighty  yards  a 
charge  of  shot  from  an  ordinary  shotgun  will 
scatter  over  a  surface  of  about  two  feet; 
and  at  a  distance  of  25  or  30  yards,  some  8, 
10,  or  12  inches."  The  court  did  not  err  In 
holding  witness  had  qualified  himself  in  the 
use  of  firearms,  nor  was  any  error  committed 
in  admitting  said  testimony.  Head  v.  State 
(Tex.  Cr.  App.)  50  S.  W.  352;  Morton  ▼. 
State  (Tex.  Cr.  App.)  71  S.  W.  281. 

Bill  No.  3  complains  that  the  court  erred  In 
permitting  the  state's  attorney  to  ask  appel- 
lant, while  on  the  stand,  if  he  bad  been  for- 
merly Indicted  in  Palo  Pinto  county  for  theft 
of  cattle,  to  which  witness  replied  in  the  af- 
firmative;   Appellant  objects  because  imma- 
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terial.  Irrelevant,  Improper,  and  calculated  to 
prejudice  the  Jnry  against  defendant,  and 
^further  because,  defendant  being  on  trial  for 
murder,  bis  character  for  peace  or  violence 
only  waji  lu  Issue,  and  not  for  theft,  and  the 
trait  of  character  Involved  In  said  prosecu- 
tion for  theft  will  throw  no  light  upon  this 
_  case  or  upon  defendant's  credibility  as  a  wit- 
'  ness.  We  have  repeatedly  held  that  when 
defendant  takes  the  stand  be  Is  subject  to 
the  same  rules  on  cross-examination  as  oth- 
er witnesses,  and  any  question  can  be  asked 
which  goes  to  discredit  his  testimony.  If 
defendant  had  been  indicted  and  convicted 
of  theft,  this  is  a  circumstance  to  be  con- 
sidered by  the  jury  in  passing  on  his  cred- 
ibility, which  was  one  of  the  issues  in  this 
case.  Without  discussing  the  matter  fur- 
ther, we  refer  to  the  cases  of  Carroll  v.  State, 
32  Tex.  Cr.  R.  434,  24  S.  W.  100,  40  Am.  St 
Rep.  786;  Lights  v.  State,  21  Tex.  App.  308, 
17  S.  W.  428;  Woodson  v.  State,  24  Tex. 
App.  162,  6  S.  W.  184;  Payne  v.  State,  40 
Tex.  Cr.  R.  290,  00  S.  W.  363;  Ware  v.  State, 
36  Tex.  Cr.  B.  597,  38  S.  W.  198. 

The  fourth  bill  complains  that,  while  the 
state's  witness  Jim  Watson  was  on  the 
stand,  the  district  attorney  asked  said  wit- 
ness it  be  did  not  know  the  general  reputa- 
tion of  deceased,  Lovey  Bearden,  In  the 
commonity  In  which  be  lived  prior  to  his 
death,  and  tbat  It  was  good,  to  which  witness 
answered  tbat  it  was  good,  whereupon,  on 
cross-examination,  appellant's  counsel  asked 
witness  U  he  had  not  heard  of  deceased  be- 
ing in  a  great  many  qnarrels  and  fights,  and 
especially  with  Jim  Lanham  and  old  man 
Lanham,  and  whether  he  (witness)  did  not 
know  deceased  was  prosecuted  for  an  assault 
on  Jim  Lianham  and  for  using  abusive  lan- 
guage to  old  man  Lanham.  The  state  ob- 
jected to  this  testimony.  The  court  approves 
the  hill,  with  the  following  qualiflcatlon: 
"Witness  was  permitted  to  testify  and  did 
testify  tbat  he  had  heard  of  deceased's 
trouble  with  the  Lanhams,  but  was  not  per- 
mitted to  testify  that  deceased  was  prose- 
cuted therefor."  In  this  there  was  no  error. 
Darter  v.  State,  39  Tex.  Cr.  B.  44,  44  S.  W. 
is50. 

The  fifth  ground  of  the  motion  for  new 
trial  complains  that  the  court  erred  in  its 
charge  on  manslaughter,  wherein  the  jury  are 
Instructed  that  an  assault  and  battery  Is  ade- 
quate cause.  In  that  he  failed  to  define  an  as- 
sault and  battery.  We  do  not  think  this  was 
necessary.  The  statute  makes  an  assault  and 
battery  adequate  cause  to  reduce  a  homicide 
from  murder  to  manslaughter,  and  it  is  suf- 
fldent  for  the  court  to  give  the  statute,  and 
under  these  conditions  it  Is  not  necessary  to 
define  assault  and  battery.  In  this  connec- 
tion, however,  we  recall  the  argument  of 
appellant's  counsel,  insisting  that  In  assaults 
with  Intent  to  rape  and  murder  It  is  neces- 
sary for  the  court  to  define  an  assault,  and 
we  have  so  held.  This  is  true.  But  in  such 
cases  assault  Is  an  element  of  the  ofFense  on 


trial,  and  hence  it  becomes  uecessary  to  de- 
fine the  same  to  the  jury.  In  the  statute 
under  consideration,  an  assault  and  battery 
being  adequate  cause  to  reduce  murder  to 
manslauj|^ter,  the  bare  statement  of  the  fact 
carries  With  it  an  intelligent  conception  of 
the  proposition  announced,  without  a  defi- 
nition of  assault  and  battery.  There  was  no 
error  In  the  court's  charge. 

Appellant  also  contends  that  the  court 
erred  in  that  part  of  the  charge  In  which  the 
attention  of  the  jury  is  directed  to  the  acts 
of  deceased  shown  to  have  occurred  long 
prior  to  the  date  of  the  killing— that  of  bat- 
tering defendant's  tub,  whipping  defendant's 
child,  tearing  down  defendant's  fence,  threat- 
ening to  shoot  a  hole  through  defendant,  etc. 
—insisting  that  it  was  on  the  weight  of  the 
evidence,  because  the  tmdisputed  facts  dis- 
close tbat  said  acts  and  words  were  looked 
upon  lightly  by  defendant,  did  not  disturb 
him  in  the  least,  and  were  not  treated  seri- 
ously by  defendant,  and  were  not  relied  on 
by  defendant  in  the  trial  as  constituting  ade- 
quate cause,  and  could  not.  In  legal  contem- 
plation of  the  statute,  constitute  adequate 
cause.  The  charge  presenting  this  matter  is 
quite  lengthy,  but  suffice* it  to  say  that  the 
court  charges  these  things  as  being  ade- 
quate cause  to  reduce  the  homicide  from  mur- 
der to  manslaughter;  and  even  If  there  be 
error  in  the  charge,  as  appellant  Insists,  or 
tbat  same  is  upon  the  weight  of  evidence,  it 
is  In  favor  of  appellant,  and  be  cannot  be 
heard  to  complain  of  said  charge. 

The  court  charged  the  jury,  as  follows: 
''If  you  believe  from  the  evidence  that  de- 
fendant had  the  premises  rented,  on  which 
the  homicide  occurred,  and  that  deceased 
went  into  the  Inclosure  on  said  premises  with- 
out the  consent  of  dftendant,  and  after  de- 
fendant had  requested  him  not  to  come  into 
said  Inclosure,  and  that  he  (deceased)  con- 
tinued to  go  into  said  inclosure  and  onto  said 
premises  after  defendant  had  remonstrated 
with  deceased  against  coming  into  said  field 
and  inclosure,  and  if  you  further  believe 
from  the  evidence  that  such  verbal  remon- 
strances. If  any,  were  of  no  avail,  and  that 
deceased  on  the  occasion  of  the  homicide 
went  Into  said  inclosure,  and  was  approach- 
ing defendant  in  said  inclosure,  and  from  the 
acts  of  decensed,  or  from  his  words  coupled 
with  bis  acts.  It  reasonably  appeared  to  de- 
fendant that  his  life  was  in  danger  or  that 
he  was  In  danger  of  serious  bodily  Injury  at 
the  hands  of  deceased,  and  that  while  such 
danger,  if  any,  was  imminent  and  pending, 
defendant  shot  and  killed  deceased,  then  you 
will  acquit  defendant."  And  again:  "So, 
also,  If  deceased  was  In  the  act  of  forcibly 
ejecting  defendant  from  said  premises,  and 
defendant,  to  avoid  being  driven  off  of  said 
premises  by  force,  shot  and  killed  deceased, 
he  was  justifiable  in  so  doing,  provided  he  re- 
sorted to  all  other  means  to  prevent  being 
driven  from  said  premises  before  killing,  ex- 
cept tbat  be  was  not  bound  to  retreat  in  any 
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event"  Both  of  these  charges  are  the  law 
applicable  to  the  facts  of  this  case. 

Appellant  Insists  that  the  court  erred  in 
refusing  his  requested  cliarge  No.  2,  which  is 
as  follows:  "If  you  believe  from  th*  evidence 
that  defendant.  Sing  Bearden,  was  suffering 
from  bodily  pain  and  mental  anguish,  caused 
by  wounds  and  bruises  on  bis  body  produced 
by  deceased,  by  means  of  rocks  or  missiles  of 
any  kind,  such  as  would  reasonably  incapaci- 
tate defendant  for  any  reflection  whatever 
at  the  Instant  of  his  firing  the  second  shot,  If 
any  such  shot  was  fired,  or  If  you  have  a  rea- 
sonable doubt  as  to  defendant's  capacity  for 
such  reflection,  caused  by  the  acta  and  con- 
duct of  deceased  as  above  stated,  you  will 
find  defendant  not  guilty,  even  though  yon 
should  find  and  believe  from  the  evidence 
that  deceased,  Lovey  Bearden,  desisted  from 
further  attack  upon  defendant  at  the  firing  of 
the  first  shot,  if  any  such  shot  was  fired." 
The  court  properly  told  the  Jury  If  he  fired 
the  shot  In  a  sudden  transport  of  passion, 
aroused  by  an  adequate  cause,  he  would  be 
guilty  of  manslaughter.  The  charge  In  this 
respect  Is  as  full  as  appellant  could  expect. 

Appellant  strenuously  Insists  that  the  court 
erred  In  refusing  \be  following  charge:  "If 
you  believe  from  the  evidence  that  defend- 
ant, J.  S.  Bearden,  believed,  and  had  good 
reason  to  believe,  his  life  was  in  danger,  or 
that  he  was  In  danger  of  serious  bodily  in- 
Jury,  at  the  hands  of  deceased,  Lftvey  Bear- 
den, and  that  the  danger  was  imminent  and 
pending,  and  that,  in  order  to  defend  himself 
against  such  danger,  he  resolved  to  fire  both 
shots,  before  firing  either,  and  did,  after  the 
firing  of  the  first  shot,  if  such  shot  was  fired, 
and  before  refiection  or  opportunity  for  re- 
flection by  him  (defendant),  fire  the  second 
shot.  If  such  shot  was  fired,  then  and  in  that 
event  the  firing  of  both  shots  would  consti- 
tute one  act.  In  which  event  the  killing  would 
be  Justifiable  homicide,  and  you  will  acquit 
defendant."  There  was  no  error  in  the  re- 
fusal of  the  court  to  give  this  charge. 

The  charge  of  the  court  on  self-defense  is 
In  strict  accprd  with  the  decisions  of  this 
court,  and  presents  every  possible  phase  of 
self-defense  made  by  the  evidence.  It  Is  im- 
material whether  appellant  resolved  to  fire 
both  shots,  or  one  shot;  his  intent  must  be 
Judged  from  the  shot  or  shots  fired;  and  the 
court  properly  applied  the  law  to  this  state 
of  facts.  Appellant  may  be  Innocent  In  the 
firing  of  the  first  shot,  and  guilty  of  murder 
In  the  firing  of  the  second  shot,  or,  under 
some  circumstances,  he  might  be  guilty  of 
mnrder  in  the  first  shot  and  manslaugliter  in 
the  second  shot  Ic  other  words,  his  guilt 
depends,  not  upon  the  number  of  shots,  but 
his  crhnlnal  Intent,  and  motive  at  the  time  of 
the  shooting.  The  fact  that  he  resolves  to 
shoot  has  nothing  to  do  with  the  question. 
The  question  is,  what  was  his  intent  at  the 
time  he  shot? 

Appellant  insists  that  the  verdict  of  the 
jury,  and  charge  of  the  court  thereunder,  are 


contrary  to  the  law  and  not  snpported  by  the 
evidence,  because  the  evidence  shows  that 
defendant  acted  In  self-defense.  We  do  nob 
agree  with  this,  but  are  of  opinion  that  the 
record  before  us  shows  a  cruel,  dastardly, 
and  almost  fiendish  murder  by  appellant  of 
his  brother,  whose  lifeless  body  he  permitted 
to  lie  upon  the  ground  while  he  worked 
around  it,  for  two  or  three  hours  after  kill- 
ing him.  It  Is  true,  he  Insists  that  he  did  the 
killing  In  self-defense,  but  we  do  not  think 
the  record  supports  his  testimony. 

Appellant  also  Insists  that  the  court  staould 
have  granted  him  a  new  trial  because  one 
Joe  French,  a  deputy  sheriff,  who  was  a  ma- 
terial witness  against  defendant  on  the  trial 
and  took  considerable  Interest  In  the  prosecu- 
tion, after  the  Judge  of  the  court  Instructed 
the  sheriff  not  to  allow  aald  French  to  be  in 
charge  of  the  Jury  or  to  communicate  with 
them.  In  violation  of  such  Instructions,  did 
communicate  with  and  have  a  private  con- 
versation with  W.  C.  Bray,  one  of  the  Jurors 
who  tried  this  case,  which  conversation  was 
had  away  from  and  out  of  the  hearing  of  the 
balance  of  said  Jury,  and  the  sheriff  not  In 
charge  of  him.  Defendant  says  that  while 
he  cannot  state  the  nature  of  said  conversa- 
tion between  French  and  the  Juror,  be  char- 
ges, on  account  of  the  feeling  of  French 
against  blm  In  this  case,  the  same  was  preju- 
dicial to  his  Interest  While  It  is  Improper 
for  deputy  sheriffs  to  converse  with  Jurors 
under  such  circumstances,  this  record  does 
not  show  that  appellant  was  Injured  In  any 
way  by  the  conversation,  and  we  cannot  In- 
dulge presumptions. 

No  error  appearing  In  the  record,  the  judg- 
ment is  afflrroed. 

HENDERSON.  J.,  absent 


BOTTOMS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 
25,  190a.) 

INTOXICATINa  LIQUORS-CRIMINAL  PROSSCU* 

TIONS— LOCAL  OPTION  LAW— BVI- 

DENCE— SUKFICIKNCY. 

1.  A  conviction  of  violating  the  local  optioa 
law  cannot  be  sustaiued  where  the  evidence 
does  not  show  that  tlie  local  option  law  was  in 
force  in  the  county  where  conviction  was  had. 

Appeal  from  Jack  County  Court;  R.  S. 
Blair,  Judge. 

W.  F.  Bottoms  was  convicted  of  violating 
the  local  option  law,  and  appeals.    Reversed. 

Nicholson  &  Fitzgerald,  for  appellant 
Howard  Martin,  .\sst.  Atty.  Gen.,  for  the 
State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  violating  what  is  termed  the  "Local 
Option  Law,"  and  his  punishment  assessed 
at  a  fine  of  $23,  and  20  days'  confinement  in 
the  county  Jail. 

Appellant  insists  the  evidence  Is  insufficient 
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to  support  the  conviction,  for  the  reason  that 
it  is  not  shown  tbat  local  option  was  in 
force  and  effect  In  Jack  connty,  where  this 
conviction  occurred.  An  examination  of  the 
statement  of  facts  shows  bis  contention  to 
l>e  correct,  inasmuch  as  there  is  an  ntter  lack 
of  evidence  on  this  point.  Because  the  evi- 
dence does  not  show  local  option  was  in  force 
In  Jack  county,  the  Judgment  is  reversed  and 
the  cause  remanded. 


HILL  et  al.  v.  HALLIBURTON  et  al. 

(Conrt  of  Civil  Appeals  of  Texas.     March  27, 

1903.) 

APPBAl.— BOND— APPROVAL  BT  CLHHK— POW- 
ERS 07  JUDOS. 
1.  A  jadge  of  the  district  court  has  no  power 
to  question  an  appeal  bond  approved  by  the 
derk.  or  entertain  a  motion  to  expunge  the 
clerk's  approval  therefrom. 

Application  for  au  Injunction  by  George  A. 
Hill  and  others  against  Jennie  Halliburton 
and  others.    Injunction  granted. 

O'Brien,  John  &  O'Brien,  for  applicants. 
K,  C  McLean,  for  respondents. 

GABRETT,  0.  J.  George  A.  Hill  and  others 
have  filed  in  this  court  an  application  for  an 
injunction  against  the  Honorable  W.  H.  Pope, 
Jndge  of  the  Flfty-Klghth  Judicial  District, 
B.  Boy  kin,  the .  clerk  of  said  district  court, 
and  J.  A.  Panlbamus,  who  had  been  appoint- 
ed by  said  Judge  as  receiver  of  certain  prop- 
erty involved  In  a  suit  in  said  court  by  an 
interlocutory  order  entered  therein,  from  dis- 
regarding the  appeal  of  the  applicants  from 
said  order  and  interfering  with  said  prop- 
erty. Applicants  averrea  that  they  bad  ex- 
cepted to  the  order  appointing  the  receiver, 
and  had  perfected  an  appeal  therefrom,'  and 
supt-rseded  the  same  by  filing  a  bond  in  an 
antonnt  fixed  by  the  Judge,  and  that  upon  a 
mctloD  filed  by  the  plaintiffs  in  the  court  be- 
low the  jndge  was  about  to  order  the  approv- 
al of  tbe  district  clerk  erased  from  said  bond, 
and  tp  declare  the  same  annulled  and  of  no 
effect.  A  preliminary  writ  was  granted,  and 
the  respondents  were  cited  to  show  cause  why 
it  should  not  be  made  final.  The  application 
tor  the  restraining  order  of  this  court  and 
tbe  answers  of  the  respondents,  so  far  as 
need  be  stated  for  the  purpose  of  disposing 
of  tbe  matter  before  the  court,  show  that  tbe 
rfspondents  brought  suit  in  said  district 
court  against  the  applicants  for  the  conver- 
sion of  certain  i)etr<4eum  oil  described  in 
the  petition  and  for  an  injunction  restraining 
tbeiu  from  disposing  of  the  same  and  for  the 
ajipointment  of  a  receiver;  that  on  January 
12,  1903,  tbe  district  Jndge  granted  a  prelim- 
inary injunction  as  prayed  for,  and  notice 
was  ordered  to  the  defendants  to  appear  be- 
fore tbe  Judge  in  chambers  at  a  time  fixed, 
and  show  cause  why  the  injunction  should 
not  be  made  permanent,  and  a  receiver  ap- 
pointed, as  prayed  for  in  the  petition.    Upon 


the  bearing  in  accordance  with  said  notice 
the  Judge  finally  entered  an  order  appointing 
the  respondent  J.  A.  Paulhamus  as  receiver 
of  said  property,  and  said  Paulliamus  at  once 
qualified  by  executing  a  bond  in  the  amount 
fixed  by  the  court,  and  taking  the  oath  pre- 
scribed by  law.  Possession  of  the  property 
was  at  once  surrendered  to  him  by  the  de- 
fendants. The  defendants  excepted  to  said 
order  of  the  court  appointing  a  receiver,  and 
gave  notice  of  appeal  therefrom.  The  Judge 
fixed  the  amount  of  a  supersedeas  bond  at 
tbe  sum  of  $100,000.  Tbe  defendants  pre- 
sented a  bond  to  the  clerk,  which  was  accept- 
ed and  approved  and  filed  by  him.  It  Is 
shown  by  the  answer  of  tbe  Honorable  W.  H. 
Pope  that  the  amount  of  the  supersedeas  bond 
was  fixed  by  the  court  on  hearing  of  a  mo- 
tion filed  by  tbe  defendants  to  have  the  same 
fixed;  and  tbat  when  the  same  was  granted 
and  the  amount  fixed  it  was  further  ordered 
tbat  the  bond  should  be  presented  to  tbe 
court  for  its  approval,  and  tbat  the  receiver 
sbould  have  five  days  or  other  reasonable 
time  to  be  thereafter  fixed  by  the  court  in 
which  to  make  an  accurate  measurement  and 
inventory  of  the  petroleum  oil  in  bis  posses- 
sion. The  original  order  made  by  tbe  court 
does  not  contain  the  direction  tbat  the  bond 
should  be  presented  to  the  Judge  for  approv- 
al, or  that  the  receiver  should  be  allowed  time 
to  measure  the  oil.  It  appears  that  tbe  orig- 
inal order  was  drawn  with  blanks  left  for 
tbe  name  of  the  receiver  and  tbe  amount  of 
his  bond  and  for  tbe  amount  of  tbe  super- 
sedeas bond,  and  these  were  filled  in  when 
afterwards  the  Judge  settled  these  points. 
The  annoiucement  was  made  orally,  and  tbe 
blanks  were  filled,  and  the  defendants  exe- 
cuted two  bonds  for  supersedeas— one  a  gen- 
eral supersedeas  bond,  and  tbe  other  as  for 
tbe  possession  of  property— and  presented  the 
same  to  the  clerk,  who  accepted  and  approved 
them,  and  issued  the  writ  of  supersedeas. 
The  judge,  in  his  answer,  states  that  he  an- 
nounced orally  tbat  the  bond  should  be  pre- 
sented to  him  for  approval,  and  that  he  would 
not  approve  it  until  a  measurement  of  the 
oil  could  be  made.  After  tbe  bonds  had  been 
approved  and  filed,  an  order  of  tbe  court  was 
entered  on  the  minutes  containing  these  pro- 
visions. A  motion  was  thereupon  made  by 
the  plaintlfts  requesting  the  court  to  direct 
tbe  clerk  to  expunge  his  approval  of  the  ap- 
peal bond,  and  to  annul  the  writ  of  superse- 
deas that  bad  been  Issued  by  him,  and  to 
direct  the  receiver  to  retain  possession  of  said 
property  until  be  had  completed  an  Inventory 
according  to  tbe  order  of  tbe  court,  and  imtil 
he  should  be  lawfully  directed  to  relinquish 
such  poi'SessIon  after  the  approval  by  the 
Judi;e  of  a  supersedeas  bond.  It  was  to  pre- 
vent action  on  this  motion  tbat  this  court 
was  applied  to  for  its  writ. 

The  appeal  by  the  applicants  from  tbe  or- 
der of  tbe  court  appointing  tbe  receiver  sus- 
pended operation  thereof.  Rev.  St.  189S,  art 
1383;    Carter  v.  Carter  (Tex.  Civ.  App.)  40 
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S.  W.  1030;  People's  Cemetery  Assodaticm  ▼. 
Oakhnrst  Cemetery  Company  (Tex.  Olv.  App.) 
60  S.  W.  678.  It  was  proper  and  necessary 
for  the  conrt  to  fix  the  amount  of  the  bond  in 
the  case,  as  there  Is  no  way  by  -which  the 
clerk  could  fix  It;  but  In  all  cases  where  an 
aiipeal  bond  Is  necessary  It  must  be  present- 
ed to  the  clerk  of  the  court  for  his  approval, 
and  this  Is  the  uniform  practice  in  the  courts 
of  record  In  this  state.  In  no  instance  do 
the  statutes  provide  for  the  approval  of  an 
appeal  bond  by  the  Judge.  The  bond  for  cer- 
tiorari must  be  fixed  by  the  Judge  and  ap- 
proved by  the  clerk.  Rev.  St  1896,  art.  847. 
Bonds  for  the  issuance  of  writs  ordered  by 
the  Judge  are  subject  to  the  approval  of  the 
clerk  of  the  court,  though  issued  in  vacation 
—as  the  bond  for  an  injunction.  Rev.  St 
1S95,  art.  2097.  It  was  not  within  the  power 
of  the  Judge  to  suspend  the  appeal  by  an  or- 
der directing  the  bond  to  be  presented  to  him 
for  approval,  or  that  it  should  be  held  up  un- 
til the  receiver  could  make  an  inventory  of 
the  property,  for  when  the  steps  to  perfect 
the  appeal  were  complied  with  the  Jurisdic- 
tion of  the  district  court  ceased,  and  that  of 
this  court  attached;  and  when  the  order  was 
made  it  was  the  right  of  the  defendants  to 
perfect  the  appeal  at  once.  The  district  court 
has  no  power  to  inquire  Into  the  snfBciency 
of  the  appeal  bond,  or  to  entertain  a  motion 
to  expunge  the  approval  of  the  district  clerk. 
Power  to  Inquire  into  matters  of  fact  affect- 
ing their  Jurisdiction  belongs  to  the  Courts 
of  Civil  Appeals.  Rev.  St.  1895,  art  998; 
Cniger  v.  McCracken,  87  Tex.  684,  80  S.  W. 
587. 

The  order  heretofore  granted  on  this  ap- 
plication is  made  final. 


SMITH  V.  MISSOURI,  K.  &  T.  RY.  CO.* 

(Court  of  cavil  Appeals  of  Texas.    March  18w 
1903.) 

RAILROADS-FIRBS-EQUIPUENT  OF  BNCflNS- 

NEQUOBiNCE— PROOF— PRIMA   FACIB 

CASE— REBUTTAU 

1.  Where  defendant  proved  that  the  only  two 
locomotiyes  that  could  have  emitted  sparks  al- 
leged to  have  fired  plaintiff's  building  were 
equipped  with  the  most  highly  approved  spark 
arresters,  and  were  operated  in  a  skillful  man- 
ner, such  evidence  rebutted  the  prima  facie 
case  made  by  proof  of  the  fire  having  been 
communicated  by  sparks  from  defendant's  en- 
gine. 

2.  Where,  in  an  action  for  the  loss  of  a  build- 
ing by  fire  alleged  to  have  been  communicated 
from  defendant's  engine,  the  prima  facie  case 
made  by  proof  that  the  fire  was  so  communi- 
cated was  rebutted,  plaintifE  could  not  recover 
without  further  proof,  by  a  preponderance  of 
the  evidence,  that  defendant  had  been  guilty 
of  negligence. 

Appeal  from  Hunt  County  Court:  R.  D. 
Thompson,  Judge. 

Action  by  K.  S.  Smith  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
From  a  Judgment  In  favor  of  defendant; 
plaintiff  appeals.    Affirmed. 

*Wrlt  ot  error  denied  by  Supreme  C!ourt  April  2,  IMS. 


T.  D.  Montrose  and  Wm.  Plerson,  for  ap- 
pellant Perkins  tc  Oaddock  and  W.  G. 
Jones,  for  appellee. 

FLT,  J.  This  is  an  action  for  damages 
alleged  to  have  resulted  by  the  destruction 
by  fire  of  houses  belonging  to  appellant  the 
fire  having  been  communicated  to  the  bnild- 
Ings  through  ttie  negligence  of  appellee. 

An  Investigation  of  the  re«ml  raises  grave 
doubts  as  to  whether  the  fire  was  com- 
municated to  the  houses  through  sparks  from 
appellee's  locomotive,  but  if  It  was,  and  a 
prima  facie  case  thereby  made  for  appellant 
the  proof  was  satisfactory  and  uncontrovert- 
ed  that  the  most  highly  approved  spark  ar- 
resters were  used  on  the  only  two  locomo- 
tives that  could  have  emitted  the  sparks, 
and  that  they  were  operated  In  a  skillful  and 
i  careful  manner.  That  evidence  completely 
rebutted  the  prima  facie  case  made  by  proof 
of  the  fire  having  been  communicated  by 
sparks  from  the  engines  of  appellee. 

The  prima  fade  case  having  been  fully 
met  by  appellee,  In  order  to  Justify  a  finding 
for  appellant  it  devolved  upon  appellant  to 
show  that  appellee  had  been  gruilty  of  neg- 
ligence by  a  preponderance  of  the  evidence, 
and  the  conrt  did  not  err  In  so  Informing 
the  Jury. 

The  verdict  Is  fully  sustained  by  the  facts. 
No  other  verdict  would  have  been  responsive 
to  the  facts.    The  Judgment  Is  affirmed. 


CITY  OF  GEORGETOWN  t.  JONBS. 

(Court  of  Civil  Appeals  of  Texas.    March  18, 
1903.) 

TAXES— PATMBNT—DEFAm^TINO  OOLliSCTOB— 
SUIT  BY  CITT— ADMISSIBII.ITT 
OF  EVIDENCE. 
1.  A  property  owner  paid  S24  taxes  to  the 
tax  collector  by  giving  him  $12  iu  cash  and 
crediting  him  with  the  $12  balance  on  his  pri- 
vate debt  and  received  a  tax  receipt  "The  col- 
lector reported  $24  as  paid,  and  attached  to 
the  report  was  a  receipt  of  the  city  treasurer 
acknowledging  receipt  of  the  money.  In  a  suit 
for  the  $12  balance,  the  city  offered  to  prove 
that  the  collector,  who  was  a  defaulter,  bad 
reported  $300  taxes  as  collected,  whidi  had  In 
fact  been  paid  by  credits  on  his  personal  debts; 
that  he  was  under  indictment  and  totally  in- 
solvent; and  that  he  had  collected  $521  In 
cash,  and  had  not  reported  it  Held,  that  the 
evidence  was  admissible  to  rebut  the  docu- 
mentary evidence  of  payment,  as  tending  to 
show  that  the  collector  had  not  himself  paid 
the  $12  balance  to  the  city. 

Appeal  from  District  Court,  Williamson 
County;  F.  G.  Morris,  Judge. 

Action  by  the  city  of  Georgetown  against 
W.  T.  Jones.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

H.  N.  Graves  and  B.  A.  Strickland,  for 
appellant    Chessher  &  Wilcox,  for  appellee. 

KEY,  J.  The  city  of  Georgetown,  a  mu- 
nicipal corporation,  brought  this  suit  to  re- 
cover from  W.  T.  Jones  the  sum  of  $12,  al- 
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leged  to  be  owing  as  taxes,  and  to  foreclose 
a  lien  on  certain  reel  estate.  There  was  a 
nonjnry  trial,  resulting  in  a  Judgment  for 
defendant,  and  the  plaintiff  has  appealed. 

The  acdlsputed  testimony  shows  that  on 
JaQuary  13,  1902,  the  defendant  was  due  the 
plaintiff  the  snm  of  $24  for  taxes  for  the 
year  1001,  on  the  real  estate  described  in  the 
plaintilTs  petition.  On  that  day  he  paid  3. 
8.  Harlee,  the  plaintifT's  assessor  and  col- 
lector of  taxes,  the  sum  of  $12  in  current 
money,  and  that  officer,  being  indebted  to 
bim  in  the  sum  of  $12,  delivered  to  the  de- 
fendant a  tax  receipt  for  $24,  In  due  form, 
and  duly  and  officially  signed  by  Harlee. 
The  consideration  for  the  tax  receipt  was  the 
$12  owing  by  Harlee  to  the  defendant,  and 
the  $12  paid  by  the  defendant  to  Harlee  as 
tax  collector. 

On  Febnmry  6,  1902,  Harlee,  the  tax  col- 
lector, made  his  report  to  the  city  council  of 
Georgetown,  showing  an  itemized  statement 
of  taxes  collected  by  him  during  the  month 
of  January,  1902,  on  the  tax  rolls  of  1001, 
amounting  In  the  aggregate  to  $3,707.20, 
which  report  included  $24  as  paid  by  the  de- 
fendant. Attached  to  the  report  was  the  re- 
ceipt of  the  treasurer  of  said  city,  showing 
that  the  collector  had  paid  to  the  treasurer 
the  Bom  of  $3,707.20,  in  current  money,  to 
corer  the  amount  collected,  as  shown  by  the 
report,  including  the  $24  reported  as  paid  by 
the  defendant.  The  report  referred  to  was 
received  by  the  city  council,  and  ordered  filed 
on  FebmarylS,  1002,  but  the  council  took  no 
further  action  thereon. 

By  the  witnesses  Strange  and  Brown  the 
plaintiff  proved  that  Harlee,  the  tax  assessor 
and  collector,  was  a  defaulter,  and  owed  the 
plaintiff  on  the  rolls  of  1901  the  sum  of 
$932,  $590  thereof  being  cash  collected,  and 
$S42  being  tax  receipts,  with  which  Harlee 
bad  paid  his  private  debts.  It  was  also 
shown  that  $215.68  of  the  cash  defalcation 
waa  collected  during  the  month  of  January, 
1902,  and  not  Included  in  the  collector's  re- 
port. There  was  no  proof  as  to  when  the  re- 
mainder of  the  $590  cash  defalcation  was 
collected,  nor  when  the  $342  worth  of  tax  re- 
ceipts were  Issued,  nor  whether  they  were  in- 
cluded In  the  collector's  report. 

The  plaintiff  offered  to  prove  tliat  Harlee, 
the  tax  collector,  was  under  indictment  for 
embezzling  funds  of  the  plaintiff,  being  taxes 
collected  on  the  rolls  of  1901;  that  he  was 
notoriously  Insolvent,  and  that  certain  tax- 
payers on  the  rolls  of  1901  had  paid  their 
taxes  to  the  collector  during  the  month  of 
January,  1902,  amounting  In  the  aggregate 
to  $521,  which  the  collector  had  not  reported 
in  his  report  referred  to  above.  The  ptalA- 
tlff  also  offered  to  prove  by  certain  other 
witnesaes  that  during  the  month  of  January 
they  paid  to  Harlee,  the  collector,  taxes 
amounting  In  the  aggregate  to  over  $300  in 
debts  that  said  Harlee  was  owing  them,  he 
banding  them  receipts  for  their  taxes  in  con- 
sideration at  their  discharging  him  for  a  like 


amount  of  his  Indebtedness  to  them,  and  that 
in  each  instance  he  had  reported  these 
amounts  as  collected  by  him  during  the  month 
of  January,  1902,  in  the  report  above  referred 
to.  All  this  testimony  was  excluded  by  the 
court  upon  the  ground  that  it  would  not  tend 
to  show,  if  admitted,  that  Harlee  had  not 
paid  out  of  his  own  private  funds  the  $12 
which  the  plaintiff  sought  to  recover  from 
the  defendant 

This  ruling  Is  assigned  as  error,  and  we 
sustain  the  assignment  If  it  be  conceded 
that  the  tax  collector's  report,  together  with 
the  receipt  of  the  city  treasurer,  constituted 
prima  facie  proof  that  the  defendant's  taxes 
had  been  duly  and  properly  paid,  neverthe- 
less the  plaintiff  had  the  right  to  rebut  such 
proof  by  circumstantial  as  well  as  direct  evi- 
dence. The  tax  receipt,  which,  like  the  col- 
lector's report,  was  an  official  document  In 
writing,  stated  that  the  defendant  had  paid 
the  foil  amount  of  his  taxes,  amounting  to 
$24,  yet  the  plaintiff  had  the  right  to  show 
and  did  show  that  the  statement  so  made 
was  unti'ue,  and  that  the  defendant  had  paid 
only  $12.  Tlie  monthly  report  made  by  the 
collector  was  of  no  higher  dignity  nor  more 
binding  force  than  the  tax  receipt,  and,  con- 
ceding that  it  was  prima  facie  evidence  of 
the  fact  that  the  collector  had  paid  $12  of  the 
defendant's  taxes  out  of  his  own  private 
funds,  the  plaintiff  had  the  right  to  show. 
If  It  could,  that  the  payment  referred  to  was 
made  with  funds  belonging  to  the  plaintiff, 
and  not  to  the  collector. 

In  determining  the  admissibility  of  the  ex- 
cluded testimony,  it  should  be  borne  in  mind 
that  the"  collector  reported  over  $300  as  col- 
lected by  him  during  "the  month  of  Januftry, 
1902,  which  in  fact  had  not  been  collected; 
and  the  question  is  not  merely  whether  be 
paid  the  $12  out  of  his  private  funds,  but 
whether  he  so  paid  over  $300.  Now,  on  that 
issue,  the  plaintiff  offered  to  show  that  be 
was  notoriously  Insolvent,  which  would  be  a 
circumstance  tending  to  show  that  he  had  no 
considerable  snm  of  private  means. 

The  plaintiff  also  offered  to  prove  that  he 
collected  over  ?.'>no  dining  the  same  month, 
which  he  failed  to  report,  which  would  have 
established  the  fact  that  he  held  in  his  pos- 
session funds  belonging  to  the  city  which  he 
could  have  used  to  cover  the  $300  reported 
by  him  as  collected  which  In  fact  he  had  not 
received.  Furthermore,  If  he  was  a  default- 
er, as  clearly  shown,  it  is  highly  probable 
that  if  he  had  private  means  of  his  own,  or 
could  have  obtained  them  from  relatives  or 
friends  to  pay  to  the  treasurer  the  $300  re- 
ferred to,  he  would  have  been  able  to  settle 
his  entire  account  with  the  plaintiff,  and  not 
have  been  Indicted  for  embezzlement 

We  are  of  the  opinion  that  the  excluded  tes- 
timony tended  to  show  that  $12  of  the  de- 
fendant's taxes  had  never  In  fact  been  paid, 
and  that  funds  belonging  to  the  plaintiff  were 
used  by  the  collector  when  he  made  the  pay- 
ment to  the  city  treasurer  covering  the  taxes 
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reported  as  collected  from  the  defendant  and 
from  others  'who  did  not  In  fact  pay  their 
taxes  when  they  obtained  their  tax  receipts. 
For  the  error  indicated,  the  Judgment  is 
reversed  and  the  cause  remanded.  ReTersed 
and  remanded. 


ENGLAND  y.  INTERNATIONAL  &  G.   N. 

B.  CO. 

(Court  of  Civil  Appeals  of  Texas.     March  18, 

1903.) 

CARRIBRS-BZCURSION     TICKBTft-LIMITATION 
TO  PARTICULAR  TRAINa-KJKCTION. 

1.  A  carrier  is  entitled  to  limit  the  use  of  an 
excursiou  ticket  sold  at  a  reduced  rate  to  any 
particular  train  or  trains. 

2.  Where  a  passenger  held  an  excursion  tick- 
et, sold  at  a  reduced  rate,  which  recited  that 
It  was  not  good  on  a  particular  train,  and, 
though  he  did  not  read  the  ticket  before  board- 
ing such  train,  he  was  apprised  that  it  did  not 
entitle  him  to  travel  thereon,  he  was  not  enti- 
tled to  recover  damages  for  his  ejection,  ac- 
companied by  no  unnecessary  force. 

Appeal  from  District  Court,  Travis  Coun- 
ty;  R.  L.  Penn,  Judge. 

Action  by  3.  F.  England  against  the  Inter- 
national &  Great  Northern  Railroad  Com- 
pany. From  a  Judgment  in  favor  of  defend- 
ant, plaintiff  appeals.    AfiBrmed. 

John  Dowell,  for  appellant.  S.  B.  Fisher 
and  J.  H.  Talllcbet,  for  appellee. 

KEY,  J.  Appellant  brought  this  suit 
against  appellee  to  recover  damages  for  the 
alleged  wrongful  ejection  of  appellant  from 
one  of  appellee's  passenger  trains.  After 
bearing  the  testimony,  the  court  directed  a 
verdict  for  the  defendant,  and  the  plaintiff 
has  appealed. 

The  plaintiff  introduced  the  following  testi- 
mony: 

J.  F.  England,  the  plaintiff,  testified  as 
follows:  "My  name  is  J.  F.  England,  and  I 
am  plaintiff  In  this  case.  The  International 
&  Great  Northern  Railroad  runs  between 
Austin  and  San  Antonio,  passing  .through 
Kyle.  I  was  in  Kyle  on  August  3,  1002,  and 
I  got  on  the  north-bound  train  there  that 
night.  I  was  coming  to  Austin,  and  my 
father  and  I  went  to  the  depot  Mr.  Sledge, 
the  agent,  was  there,  and  I  told  him  I  was 
going  home  that  night  if  he  could  stop  the 
train;  and  he  said,  'John,  I  can't  stop  the 
train,  but  I  think  there's  some  boys  going 
to  get  off  it,  and  you  can  get  on  it  if  it 
stops.'  I  said,  'Well,  that's  all  right'  After 
that  I  was  lying  down  on  the  gallery,  with 
my  coat  under  my  bead,  and  my  father  and 
I  were  talking,  and  Linden  Sledge,  who  was 
the  porter  and  night  agent,  came  out,  and 
said:  'John,  I  am  sorry  I  can't  stop  the 
train  for  you,  but  If  it  stops  you  can  get 
on  It  I  think  It  will  stop,  and,  If  it  does 
stop,  it's  all  right*  About  that  time  we  saw 
the  south-bound  train  coming  over  the  hill 
from  Austin,  and  Sledge  said:  'Well,  there 
is  No.  1.    It  will  stop,  and  you  can  get  on 


the  other  train.'  No.  1  polled  In  on  the  main 
track,  and  the  'High  Flyer,'  the  train  I  got 
on,  pulled  in  on  the  siding,  and  Linden 
Sledge  said:  'You  need  not  go  down  there. 
You  can  get  on  right  here.  It's  going  to  stop 
right  in  front  of  the  depot;'  and  he  said, 
'You  are  sure  lucky,  John,  ain't  yoa?  a'nd 
I  said,  'Yes,  I  am  lucky,  and  I  am  glad 
for  it  to  stop.'  Well,  I  got  on  the  train,  and 
went  about  three-quarters  of  a  mile,  and  the 
conductor,  Jim  Seamonds,  came  through.  He 
took  my  ticket  looked  at  it,  and  said:  'Why, 
hell!  I  can't  carry  you  through  on  thi» 
ticket'  I  said:  'Well,  the  agent  told  me 
to  get  on.'  He  said:  'Damn  the  agent  He 
ain't  running  this  train;  I'm  running  this 
train.'  I  said:  'That  don't  make  any  dif- 
ference. I  got  on  the  train  in  good  faitb.  I 
wouldn't  have  got  on  unless  he  told  me  to.' 
He  said:  'Well,  damn  the  agent!  He  ain't 
running  the  train.  I'm  running  it  and  you 
get  off,'  and  he  sorter  taken  me  by  the  arm; 
and  I  wouldn't  let  him  push  me  off,  and  I 
got  off,  and  he  waved  his  lantern,  and  the 
train  went  on,  and  I  footed  it  back  to  Kyle. 
I  don't  know  exactly  how  far  I  rode  on  the 
train,  but  I  think  between  one-half  and  three- 
quarters  of  a  mile,  and  I  had  to  walk  that 
distance  back.  This  occurred  about  10 
o'clock,  or  a  Uttle  after  10,  at  night  The 
conductor  did  not  put  me  off  at  any  station. 
He  put  me  off  between  stations.  The  next 
station  north  of  Kyle  Is  Buda,  and  the  next 
one  Is  Manchaca,  and  then  Austin.  I  could 
not  say  that  the  ticket  handed  me  is  the  one 
I  had  that  night,  as  the  tickets  all  look  so 
much  alike,  and  I  never  read  a  ticket  from 
start  to  finish;  but  the  ticket  I  had  was 
something  like  this  one.  It  was  an  excur- 
sion ticket  to  New  Braunfels  and  back  to 
Austin.  Kyle  is  a  station  between  Austin 
and  New  Braunfels.  As  to  exactly  what  oc- 
curred on  the  train,  I  was  sitting  in  the 
car,  and  the  conductor  came  in,  and  I 
handed^hlm  my  ticket  He  said:  'Why,  belli 
I  can't 'carry  yon  on  that  ticket  You're  on 
the  wrong  train;'  and  he  reached  up  for  the 
bell  cord,  and  he  said:  'Get  off!  get  off! 
What  do  you  mean  getting  on  here?"  I  said: 
'The  agent  told  me  to  get  on.  I  got  on  here 
to  go.  to  Austin.  I  don't  want  to  get  off  here. 
This  isn't  Austin.'  He  said:  'Well,  never 
mind;  I  haven't  got  time  to  fool  with  you. 
The  agent  ain't  running  this  train.'  I  didn't 
want  to  raise  any  cain  or  rough  house  with 
blm,  and  Just  stepped  off,  and  the  whole  car 
was  sitting  there  watching  me,  too.  I  told 
the  conductor  that  the  agent  told  me  to  get 
on  the  train,  and  the  ticket  was  good,  and 
he  said:  'Damn  the  agent!  He  ain't  run- 
ning this  train.  I'm  running  it,  and  you 
get  off!'  and  I  got  off.  When  I  got  off  the 
train  I  pulled  my  coat  off,  and  put  it  on 
my  shoulder,  and  hit  the  middle  of  the  track 
back  to  Kyle.  I  don't  know  exactly  what 
time  I  got  back  there,  but  it  took  me  at 
least  10  or  15  or  20  minutes,  perhaps  longer, 
to  walk  back.     I  went  to  the  Kyle  Hotel, 
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and  sat  down  to  wait  for  tbe  next  train.  I 
was  coming  to  Austin,  which  Is  my  home. 
I  had  to  wait  about  an  hour  and  10  or  15 
minutes  for  the  next  train,  and  came  on  to 
Austin  on  It.  Tbe  conductor's  conduct  to- 
wards me  made  me  feel  very  bad.  I  didn't 
feel  good  at  all.  No  one  would  feel  good 
getting  put  off  a  train  out  on  the  bald 
prairie  In  the  dark,  and  tbe  people  In  the 
car  sitting  there  looking  at  him.  The  train 
1  got  on  flrst  was  right  In  front  of  the  depot 
when  I  got  on  It,  and  the  porter  and  con- 
ductor were  both  off  the  train  at  the  time. 
This  was  on  Sunday,  August  3d.  I  earned 
from  $KS  to  $100  a  month.  I  am  a  barber, 
and  tbe  time  of  my  employment  Is  from 
MondaT  morning  at  7  o'clock  until  11  o'clock 
on  Saturday  night.  Before  getting  on  the 
train,  I  showed  Mr.  Sledge  my  ticket,  and 
be  said.  That  is  all  right,  John,  if  It  stops.' 
I  applied  to  him  for  proper  and  correct  in- 
formation, and  I  would  not  hare  gotten 
on  that  train  if  I  had  thought  I  was  going 
to  be  put  off  out  in  the  prairie.  That  Is  a 
settled  fact  My  father.  Miss  Rosa  Kyle, 
and  tbe  agent  were  present  when  the  agent 
told  me  to  get  on  that  train.  Mr.  Sledge  was 
tbe  night  agent  and  operator.  He  meets  all 
trains  that  come  through  there  after  6  o'clock 
in  tbe  evening.  I  thought  whatever  Linden 
Sledge  said  was  all  right  He  had  been 
worlLing  there  a  good  while.  There  was  no 
other  agent  there  at  that  time.  I  have  known 
Sledge  always.  ^  We  were  raised  together, 
and  I  thought  whatever  be  said  to  do  was 
all  right  That  Is  the  reason  I  showed  him 
the  ticket  and  asked  him  about  it.  He  Just 
looked  at  it  and  said,  'Wen,  if  the  train 
stops,  it's  all  right,  John,  you  get  on  it; 
hut  if  it  don't  stop,  of  course  you  can't'" 
Cross-examination:  "When  I  flrst  went  to 
Linden  Sledge,  I  asked  him  to  flag  the  train 
for  me.  I  said,  'Linden,  is  the  train  going 
to  stopr  He  said,  'No,  I  don't  think  it  will, 
John.'  I  then  said,  'Can't  you  flag  itr  He 
tald,  'No,  I  can't  flag  It  any  more  for  that 
ticket  John.'  He  had  flagged  it  the  Sunday 
night  before  for  me.  Mr.  Sledge  did  not  read 
a  telegram  to  me.  He  came  outside,  and  had 
a  telegram,  but  it  was  too  dark  to  read  it 
and  I  said,  'I  will  take  your  word.'  He 
said  tbe  telegram  wa»  that  he  could  not  flag 
the  train  any  more  for  those  excursion  tick- 
ets. Mr.  Sledge  did  not  tell  me  distinctly 
that  excursion  tickets  were  not  good  on  that 
trabi,  because  be  said:  'I  expect  some  of  the 
boys  will  be  in  on  this  train  from  Mew  Braun- 
fels.  They  went  over  there  this  evening,  and 
1  expect  it  will  stop.'  I  don't  know  that  the 
ticket  I  bad  said,  'Not  good  on  train  No. 
8.'  and  it  is  not  a  fact  that  the  conductor 
pointed  it  out  to  me  before  he  put  me  off 
tbe  train.  He  just  held  it  up  this  way,  and 
looked  at  It,  and  remarked  to  me:  'Hell! 
This  ticket  isn't  good  on  this  train.  What 
■re  yon  doing  on  this  train?'  This  ticket 
contains  these  words:  'Not  good  on  train 
N'o.  &    International  &  Great  Northern  Rail- 


road. Excursion  Ticket  Returning  Con- 
t)on.  No  stop-over  will  be  allowed  on  this 
ticket.  One  first-class  passage  New  Braun- 
fels,  Texas,  to  Austin,  Texas.  Good  only 
until  and  including  train  leaving  August  3rd, 
1902.'  But  I  came  up  on  the  same  train  the 
Sunday  night  before  that.  When  I  was  put 
off  the  train  I  did  not  measure  the  distance 
jior  count  tbe  number  of  telegraph  poles 
between  the  places,  as  I  was  too  mad.  I 
was  raised  there,  and  ought  to  know  bow 
far  it  Is  from  where  I  was  put  off  back  to 
the  station.  I  have  gone  over  that  ground- 
maybe  two  hundred  times.  Where  I  was  put 
off  the  train  was  between  one-half  and  three- 
fourths  of  a  mile  this  side  of  the  depot  I 
cannot  state  that  the  place  where  I  was  pat 
off  was  not  about  six  feet  from  the  north 
end  of  a  little  bridge,  about  400  steps  this 
side  of  tbe  depot  at  Kyle.  When  the  train 
stopped.  Linden  Sledge  said,  'John,  you  are- 
lucky,  you're  going  to  get  home  on  the  flrst 
train,'  and  hollered  'Good-by.'  As  previous- 
ly stated,  he  said  that  if  the  train  stopped 
I  could  get  on  it,  and  go  bom*  on  It  but  he- 
said  be  could  not  flag  It  He  said,  'I  ex- 
pect some  of  the  boys  will  be  in  from  New 
Braunfels,  and  I  expect  they  will  stop,'  and 
I  showed  him  my  ticket  My  father  and- 
I  were  on  the  gallery,  and  Miss  Rosa  Kyle 
was  on  the  inside  of  the  office.  I  was  lying' 
down  with  my  coat  nnder  my  head,  and- 
when  Sledge  had  tbe  telegram  I  said,  'You 
need  not  show  me  that  telegram,  I'll  take 
your  word  for  it'  Regarding  the  telegram 
be  said,  'I  got  a  telegram  not  to  flag  this- 
train  for  any-  excursion  tickets,  but  there  is- 
some  boys  coming  in  from  New  Braunfels, 
and  the  train  will  stop,  I  expect,  and  if  It- 
does  yon  can  go  on  to  Austin  on  this  train,' 
and  we  changed  the  subject,  and  were  talk- 
ing about  different  things,  and  he  looked  up' 
and  said,  'Yonder  comes  No.  1;  I  expect 
these  trains  will  meet  here;'  and  it  pulled  lo 
on  the  main  track  above  the  depot  and  the- 
other  train  came  in  on  the  side  track  right 
in  front  of  the  depot,  and  stopped.  Sledge 
said,  'Well,  John,  you  are  lucky  sure.'  I 
said,  'Yes,'  and  he  waived  his  band  and  said 
'Good-by.'  Sledge  had  my  ticket  In  his  hand, 
and  told  me  to  get  on;  It  was  all  right 
If  he  hadn't  told  me  to  get  on  the  train,  I 
certainly  would  not  have  got  on  it  I  bought 
my  ticket  at  Austin,  right  down  here  at 
the  depot.  I  gave  six  bits  for  it  It  was  a 
ticket  to  New  Braunfels  and  return,  but  I 
did  not  go  to  New  Braunfels.  I  got  off  at 
Kyle.  I  do  not  know  the  regular  fare  from 
Austin  to  New  Braunfels.  Kyle  Is  on  this 
side  of  New  Braunfels,  and  the  regular  fare 
from  Austin  to  Kyle  is  65  cents,  I  believe, 
and  the  round  trip  would  be  double  that,  or 
$1.30.  I  got  my  ticket  to  New  Braunfels  and 
return  at  a  less  rate  than  the  straight  fare 
from  here  to  Kyle  and  return  would  have 
been.  When  the  conductor  approached  me, 
I  was  seated  in  the  car,  and  the  train  wa» 
in  motion,  having  left  the  depot" 
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J.  B.  England,  for  the  plaintiff,  testlfled  as 
follows:  "My  name  is  James  R.  England.  I 
am  the  father  of  the  plaintiff.  I  reside  in 
Kyle,  Texas,  and  am  night  watchman,  em- 
ployed by  the  people  of  Kyle.  I  was  at  the 
depot  In  Kyle  on  the  night  of  August  3d 
last  My  son  and  Linden  Sledge  were  also 
there.  Mr.  Sledge  is  porter  there  at  the  de- 
pot, and  sells  tickets.  He  was  representing 
the  railway  company  there  that  night.  Miss 
Kosa  Kyle  was  also  there  that  night  I 
heard  a  conversation  between  my  son,  J. 
F.  England,  and  Mr.  Sledge  regarding  my 
son's  getting  on  the  train.  Mr.  Sledge  said: 
•This  first  train  that  is  due  here.  No.  8,  I 
can't  flag  that  train,  because  it  won't  stop 
here.  I  have  orders  not  to  flag  that  train, 
special  orders  this  morning;*  and  he  went 
and  showed  John  his  authority.  He  had 
orders  not  to  flag  that  train  for  the  ticket 
he  had,  and  Sledge  told  him  he  would  have 
to  wait  for  No.  6,  which  was  the  last  train 
due  coming  north,  and  John  told  him,  'AH 
right;',  but  while  we  were  waiting,  No.  1, 
from  the  norUi,  ran  in  about  the  time  that 
No.  8  from  the  south  ran  in.  No.  8  went  in 
on  the  switch,  and  Mr.  Sledge  said  to  my  son, 
'You  are  lucky.  No.  8  la  going  to  stop,'  and 
told  Mm  to  go  down  to  the  switch,  but  the 
.train  stopped  a  little  farther  up,  and  he  told 
him  to  go  up  farther.  John  went  on  up, 
and  boarded  the  train,  and  the  next  thing 
I  knew  I  went  to  the  hotel  in  making  my 
rounds,  and  m.v  son  was  there,  and  he  said 
they  put  him  off  the  frain.  During  the  con- 
versation before  the  arrival  of  the  train. 
Sledge  told  my  son  he  could  get  on  the  train 
if  it  stopped,  but  he  said  he.  bad  a  telegram 
not  to  stop  the  train,  and  showed  him  tb« 
telegram.  I  could  not  say  whether  my  son 
showed  his  ticket  to  Mr.  Sledge  or  not  I 
was  not  present  all  the  time  they  talked. 
It  was  talked  about  my  son's  having  an 
excursion  ticket,  but  I  didn't  see  it.  When 
the  train  came  up  and  stopped,  Mr.  Sledge 
said,  'You  are  lucky,  John,'  and  told  him  to 
go  down  to  the  switch,  and  get  on  it;  but 
it  went  farther  up,  and  Sledge  told  him  to 
go  on,  and  get  on  it  up  there.  The  train 
came  up  very  near  to  the  depot  and  stopped, 
and  Sledge  told  him  to  get  on.  There  was 
no  other  person  than  Mr.  Sledge  representing 
the  railroad  company  that  night  in  selling 
tickets  and  directing  passengers.  The  time 
I  saw  my  son  at  the  hotel  was  somewheres 
inside  of  an  hour  after  he  got  on  that  train 
at  the  depot  I  don't  know  how  he  came 
back.  He  was  sitting  there  at  the  hotel  when 
I  found  him."  Cross-examination:  "Mr. 
Johnson  is  the  regular  station  agent  at  Kyle. 
Mr.  Sledge  is  operator  and  assistant  agent 
I  said  that  Mr.  Sledge  told  my  son  that  he 
had  a  telegram  not  to  flag  No.  8,  and  those 
excursion  tickets  were  not  good  on  No.  8,  and 
I  understood  that  my  son  bad  an  excursion 
ticket  but  did  not  see  it  Mr.  Sledge  said 
it  was  not  good  on  No.  8,  and  No.  8  was  the 
first  train  in.    It  is  what  is  called  the  'Santa 


P6  Flyer.'  The  second  train,  the  one  my 
son  finally  went  off  on,  is  called  'No.  6  Local.' 
It  came  through  about  an  hour  after  No.  8. 
When  No.  8  came  in,  Mr.  Sledge  remarked, 
'You  are  lucky,  John,'  bat  before  that  he 
had  showed  John  a  telegram  that  he  had  no 
authority  to  stop  the  train,  and  that  that 
ticket  was  not  good  on  that  train.  He  Just 
said  he  was  lucky,  and  told  him  to  go  down 
to  the  switch,  and  then  it  stopped,  and  be 
told  him  to  go  up  there.  The  train  was  not 
moving  when  John  got  on  it"  Redirect  ex- 
amination: "My  son  had  no  other  business 
there  with  that  agent  than  to  get  on  the 
train  and  come  to  Austin.  When  Sledge  told 
John  to  go  up  there,  and  get  on  the  train, 
John  went  and  got  on  it  In  the  conversa- 
tion before  the  train  arrived  Mr.  Sledge  said 
it  might  be  that  the  train  might  stop  to  let 
some  of  the  boys  from  New  Braunfels  get 
off  the  train.  Mr.  Sledge  knew  tliat  John 
had  an  excursion  ticket" 

Among  other  matters,  the  defendant  put 
in  evidence  a  fac  simile  of  the  ticket  on 
which  the  plaintiff  attempted  to  ride,  which 
contained  a  stipulation  stating  that  it  was 
not  good  on  train  No.  8. 

In  our  opinion,  the  court  ruled  correctly 
in  instructing  a  verdict  for  the  defendant 
A  carrier  has  the  right  to  limit  the  use  of 
an  excursion  ticket  sold  at  a  reduced  rate  to 
any  particular  train  or  trains.  Abram  v. 
Railway  Co.,  83  Tex.  61,  18  S.  W.  321,  and 
the  cases  there  cited.  In  the  case  at  bar  the 
testimony  submitted  by  the  plaintiff  shows 
that  while  he  had  not  read  the  ticket,  he  was 
apprised  of  the  fact  that  It  did  not  entitle 
liim  to  travel  on  train  No.  8,  and  also  of 
the  fact  that  the  train  in  question  and  upon 
which  he  attempted  to  travel  was  train  No. 
8.  Such  being  the  case,  we  think  be  took 
the  chances  of  not  being  permitted  to  travel 
on  ttiat  train,  and,  as  his  ejection  was  not 
accompanied  by  unnecessary  force,  he  had 
no  cause  of  action,  and  was  not  entitled  to 
recover.  Ry.  Co.  v.  Powell  (Tex.  Civ.  App.) 
35  S.  W.  841;  Ry.  Co.  v.  Demilley  (Tex.  Civ. 
App.)  41  S.  W.  147. 

No  error  bas  been  shown,  and  the  Judgment 
is  a£Bnned.    Affirmed. 


ROBINSON  T.  NATIONAL  SDBETTY  CO. 

(Court  of  Civil  Appeals  of  Texas.    March  18, 
1903.) 

PLEADING  AND  PROOF— VARIANCE— ACTION 
FOR  PENALTY— SURETY  COMPANIES. 
1.  Where  in  an  action  under  Acta  1897,  p. 
247,  c.  165,  (  10,  giving  a  right  to  recover  a 
penalty  of  a  surety  company  where  it  with- 
draws from  a  bond  which  it  has  made,  or,  hav- 
ing once  become  surety,  refuses  to  do  so  aKsin, 
and  in  either  case  fails  to  give  its  reasons 
therefor,'  the  petition  predicates  right  of  recov- 
ery on  the  first  ground,  recovery  cannot  be  had 
on  proof  of  the  other  ground. 

Error  from  Milam  County  Court;    R.   B. 
Pool,  Judge. 
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Actloii  by  3.  T.  Boblnson  against  the  Na- 
tional Surety  Company.  Judgment  for  de- 
fendant   Plaintiff  brings  error.    Affirmed. 

Hefl^.  McBrlde  and  Watson,  for  plaintiff 
In  error.  Henderson,  Freeman  &  Fowler 
and  Baker,  Botts,  Baker  &  Loyett,  for  de- 
fendant In  error. 

COCHRAN,  Spedal  Judge.  This  is  a  pro- 
ceeding by  plaintiff  in  error  to  recover  from 
the  defendant  In  error,  as  a  penalty,  $600, 
for  failure  to  fnmlsb  a  statement  in  writing 
of  tbe  facts  constltutlDg  the  basis  of  its 
alleged  refusal  to  become  surety  for  his 
fidelity  as  an  employ^  of  the  Gulf,  Colorado 
&  Santa  F£  Railway  Company.  The  case 
was  tried  by  the  court  without  a  Jury,  and 
judgment  rendered  for  defendant,  from 
which  the  plaintiff  sued  out  a  writ  of  error, 
and  a  reversal  of  the  Judgment  is  sought 
on  the  admission  of  certain  papers  in  evi- 
dence, by  which  the  defendant  proved  that, 
upon  plaintiff's  application,  it  became  his 
surety,  and  so  remained  for  about  three 
mouths,  when  it  was  released  by  its  own 
request. 

Tbe  plaintiff  in  error  assigns  no  error  as 
to  the  legal  effect  of  the  papers,  and  we 
find  that  the  papers  do  show  that  defendant 
in  error  became  surety  for  plaintiff  in  error 
upon  his  application,  and  did  not  refuse  to 
do  80,  as  alleged  in  his  petition.  -The  con- 
tention of  the  plaintiff  in  error  is  that  there 
was  no  proof  of  the  execution  by  defendant 
in  error  of  the  documents  constituting  tbe 
bond  to  the  railway  company,  and  that  these 
papers  were  Improperly  admitted  in  evi- 
dence. Without  narrating  the  circumstances 
connected  with  the  production  of  these  in- 
struments, we  are  of  opinion,  and  so  find, 
that  the  testimony  of  the  agent  of  the  rail- 
way company  from  whose  custody  the  pa- 
I>ers  were  produced  was  sufficient  to  establish 
their  execution.  The  bond  consisted  of  four 
separate  papers,  the  first  being  what  is  de- 
nominated a  "blanket"  or  "schedule"  bond,  No. 
3,447,  dated  January  5,  1898,  which  provides 
for  its  continuance  by  renewal  from  year  to 
year,  by  notice  of  a  desire  on  the  part  of  the 
railway  company  so  to  do,  without  the  ex- 
ecution of  another  instrument.  This  instru- 
ment contains  a  list  of  the  employes  whose 
fidelity  was  guarantied,  and  provides  for  its 
extension  to  new  employes  upon  notice  of 
their  employment,  and  for  withdrawal  by  tbe 
surety  company  upon  notice  to  tbe  railway 
company.  The  second  instrument  is  a  cer- 
tificate renewing  the  said  bond  for  the  year 
1901,  reciting  its  number  and  date,  and  pro- 
viding for  the  guaranty  of  employes  working 
under  Joint  employment  with  other  railroads. 
The  third  paper  is  the  notice  by  the  rail- 
way company  to  the  surety  company  of  the 
plalntiS  in  error's  employment;  and  the 
fonrtb  is  tbe  acknowledgment  of  receipt  of 
this  notice  by  the  defendant  In  error,  dated 
June  8,  1901.    Bach  of  these  papers  refer 


to  the  above  schedule  bond  by  number. 
The  record  shows  that  the  witness  was  per- 
mitted to  testify  that  the  employfis  of  tbe 
railway  company  were,  in  the  main,  bonded 
by  the  defendant  in  error,  and,  after  pro- 
ducing the  papers  to  which  objection  is 
made,  states  that  the  blanket  or  schedule 
bond  was  "executed  by  the  defendant.  Na- 
tional Surety  Company."  He  then  states 
that  the  second  paper  "is  a  renewal  of  said 
bond  for  the  year  1901,"  and,  referring  to  the 
other  papers,  states  that  these  "are  the  no- 
tices sent  out  and  received  from  the  defend- 
ant by  the  Oulf,  Colorado  &  Santa  F6  Rail- 
way Company  with  reference  to  the  bonding 
of  plaintiff  and  to  bis  discharge."  The  third 
paper  the  witness  wrote,  and  the  fourth- 
being  the  reply— his  testimony  shows  he 
personally  received  as  its  proper  custodian. 

The  plaintiff  in  error  falls  to  sbow  that 
this  witness  did  not  have  personal  knowl- 
edge of  the  execution  of  the  bond  and  the 
certificate  of  renewal,  even  if  it  be  conceded 
that  the  execution  of  these  papers  was  not 
sufficiently  shown  by  circumstances;  hence 
we  conclude  that  the  record  discloses  a  case 
of  withdrawal  from  a  bond  after  execution, 
and  not  a  refusal  to  make  the  bond,  as  al- 
leged. 

Conclusions  of  Law. 

The  statutory  right  to  recover  a  penalty 
against  a  surety  company  is  given  where 
the  company  withdraws  from  a  bond  which 
it  has  made,  or,  having  once  become  surety 
for  the  fidelity  of  the  complainant,  refuses 
to  do  so  again,  and  in  either  case  fails  to 
state  its  reasons  for  so  doing  within  80  days 
after  request  therefor.  Acts  1897,  p.  247, 
c  165,  i  10.  The  plaintiff  in  error  predicates 
his  suit  upon  tbe  second  ground  named  in 
the  statute,  and,  the  right  of  recovery  be- 
ing of  penirl  nature,  not  founded  upon  any 
actual  injury;  the  burden  Is  upon  the  plain- 
tiff to  bring  his  case  clearly  within  the  law. 
Schloss  v.  Railway  Co.,  85  Tex.  601,  22  S. 
W.  1014. 

It  is  not  necessary  that  we  should  consider 
the  constitutionality  of  the  law  which  seeks, 
under  penalty,  to  compel  a  disclosure  from 
the  surety  company  of  Its  reasons  for  re- 
fusing to  make  or  continue  bound  upon  a 
contract  between  private  parties;  or  to  con- 
sider whether  a  suit  may  be  maintained 
for  tbe  penalty  alone,  as  is  attempted  in  this 
case,  without  showing  actual  injury  and 
claiming  the  penalty  by  way  of  punitory 
damages,  as  Is  Indicated  in  the  statute  by  the 
words  "shall  be  liable  to  such  person  Injured 
in  the  sum  of  five  hundred  dollars,  in  addi- 
tion to  all  other  damages  caused  thereby." 
It  is  sufficient  that  we  hold,  as  we  do,  that 
the  plaintiff  claims  the  penalty  for  refusal 
to  make  bond  for  him  on  his  application 
therefor,  when  the  evidence  properly  admit- 
ted shows  that  the  bond  was  made,  and  that 
defendant  in  error  subsequently  withdrew  its 
suretyship,  and  that  plalntifl  In  error  Is  not 
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entitled  to  the  aid  of  the  courts  In  recover- 
ing the  penalty  on  a  different  ground  from 
that  laid  in  his  petition. 
The  Judgment  is  affirmed. 


ST.  LOUIS  SOUTHWESTERN  RX.  CO.  OP 

TEXAS  T.  OREOORY. 

(Court  of  Civil  Appeals  of  TexsB.     March  18, 

1903.) 

CARRIERS  —  INJURIES  TO  PASSENGERS  —  IN- 
FANTS —  DAMAGES  TO  PARENTS  —  MENTAL 
PAIN  AND   ANGUISH— MEDICAL  SERVICES. 

1.  Id  an  action  against  a  carrier  for  injuries 
inflicted  ou  an  infant,  the  parent  is  entitled  to 
recover  oniy  for  such  injuries  as  incapacitate 
the  infant  to  render  services,  and  cannot  re- 
cover for  physical  or  mental  pain  and  snfCer- 
ine  by  such  mfant. 

2.  Where  an  infant  was  injured  by  reason  of 
a  carrier's  negligence,  its  parent  was  entitled 
to  recover  for  the  reasonable  value  of  medical 
services  and  necessary  expenses  in  the  care 
and  treatment  of  the  child. 

8.  The  fact  that  such  medical  services  were 
rendered  by  the  parent,  who  was  a  physician, 
and  not  by  a  stranger,  was  immateriaL 

4.  Where  plaintiff's  wife  and  child  were  in- 
jured by  reason  of  a  carrier's  negligence,  and 
plaintiff,  who  was  a  physician,  treated  and  car- 
ed for  them,  he  was  not  entitled  to  recover 
for  loss  of  patronage  in  his  business  as  a  physi- 
cian while  detained  at  home  on  account  of  the 
illness  of  such  wife  and  child. 

5.  Where  an  infant  was  injured  by  reason 
of  a  carrier's  negligence,  his  father  was  not 
entitled  to  recover  for  alleged  anguish  suffered 
by  either  plaintiff  or  his  wife  by  reason  of  the 
child's  illness. 

Appeal  from  Upshur  County  Court;  M.  P. 
Mell,  Judge. 

Action  by  J.  W.  Gregory  against  the  St. 
tiouis  Southwestern  Railway  Company  of 
Texas.  From  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeals.    Reversed. 

This  suit  was  brought  by  appellee,  J.  W. 
Gregory,  against  appellant.  In  the  county 
court  of  Upshur  county,  to  recover  damages 
for  sickness,  physical  and  mental  suffering, 
fright,  and  humiliation  caused  his  wife,  Ella 
Gregory,  and  his  three  year  old  child,  Bar- 
ney Gregory,  while  detained  in  its  waiting 
room  at  Pittsburg,  Tex.,  awaiting  to  take 
passage  upon  its  train  to  Big  Sandy. 

It  is  alleged  that  plaintiff's  wife  and  child 
were  forced  to  remain  in  defendant's  wait- 
ing room  for  several  hours  awaiting  the  ar- 
rival of  the  train  upon  which  they  became 
passengers;  that  the  weather  was  cold;  that 
the  window  lights  were  out;  and  that  the 
stove  was  out  of  repair— on  account  of  which 
they  were  made  sick,  and  endured  physical 
and  mental  pain  and  suffering. 

It  is  further  alleged  that  during  their  stay 
in  said  waiting  room  It  was  frequented  by 
drunken  and  boisterous  negroes,  who  were 
cursing,  dancing,  and  playing  upon  musical 
instruments,  which  frightened  and  humiliated 
his  wife. 

The  petition  prayed  that  plaintiff  be  award- 
ed damages  for  the  sickness  and  physical 

f  >.  8m  Damaxea,  vol.  U,  Cent  Dig.  |  228. 


and  mental  pain  of  his  wife  and  child  cau»- 
ed  as  aforesaid,  fright  and  humiliation  of  hi» 
wife  caused  by  the  conduct  as  aforesaid,  the 
anxiety  he  and  his  wife  endured  during  and 
on  account  of  the  child's  sickness,  plaintiff's 
loss  of  patronage  as  a  practicing  physlciaa 
while  detaiped  at  home  on  account  of  the 
sickness  of  bis  wife  and  child,  and  all  other 
trouble  and  damages  caused  by  defendanfa- 
negllgence. 

The  appellant  specially  excepted  to  the  fol- 
lowing parts  of  the  petition  which  alleged 
and  asked  damages:     (1)  For  the  sickness  ■ 
and  physical  and  mental  pain  of  his  child; 

(2)  that  which  alleg^es  and  asks  for  damages- 
on  account  of  the  anxiety  he  and  hia  wife 
endured  on  account  of  his  child's  sickness; 

(3)  where  damages  are  alleged  and  praye(^ 
for  on  account  of  his  loss  of  patronage  as  a 
practicing  physician  while  detained  at  home 
on  account  of  the  sickness  of  his  wife  and- 
child:  and  (4)  that  which  asks  damages  for 
all  other  trouble  caused  by  defendant's  neg- 
ligence. 

The  exceptions  being  submitted  to  the  court 
and  overruled,  the  case  was  tried  before  * 
Jury,  and  the  trial  resulted  in  a  Judgment  In 
favor  of  the  appellee  for  $300,  from  whicl> 
this  appeal  is  taken. 

E.  B.  Ferldns  and  Marsh,  McUwalne  & 
Fitzgerald,  for  appellant  Briggs  A  Briggs, 
for  appellee. 

NEILL,  J.  (after  stating  the  facts).  The 
action  of  the  court  in  overruling  each  of  the 
exceptions  referred  to  in  our  statement  of 
the  case  is  assigned  as  error.  Each  excep- 
tion should  have  been  sustained. 

Physical  or  mental  pain  suffered  by  an  in- 
fant, by  reason  of  personal  injury  or  wrong. 
Inflicted  by  the  negligence  of  another,  is  not 
an  element  of  damages  which  the  parent  i» 
entitled  to  recover,  but  the  right  to  recover 
damages  for  such  pain  is  personally  of  the 
Infant.  Railroad  Co.  v.  Reichhart,  87  Tex. 
639,  29  S.  W.  1040;  Goodhart  v.  Penn.  Ry. 
Co.,  177  Pa.  10,  35  Ati.  191,  65  Am.  St  Rep. 
705;  Woeckner  v.  Erie  Elec.  Motor  Co.,  182 
Pa.  182,  37  Atl.  936.  If,  however,  the  pain 
which  the  child  suffers  is  such  as  to  inca- ' 
padtate  him  for  services  to  his  parent,  the 
latter  will  be  entitled  to  recover  damages, 
not  for  the  pain,  but  as  compensation  for 
the  loss  of  services  caused  by  the  pain  to 
the  child.  Walker  y.  Second  Ave.  R.  K.  Co. 
(Super.  Ct)  6  N.  T.  Snpp.  686. 

Though  an  Infant  be  injured,  there  Is  no- 
right  to  recover  by  the  parent  therefor,  un- 
less the  injury  be  such  as  to  cause  loss  of 
services,  or  require,  at  the  hands  of  the  par- 
ent some  expenses  or  outlay  that  otherwise 
would  not  have  been  made  necessary.  Ry. 
T.  Miller,  49  Tex.  322;  Ry.  v.  Edwards  (Tex. 
Civ.  App.)  32  S.  W.  815. 

Medical  services,  and  all  necessary  expen- 
ses of  the  care  and  treatment  of  a  child 
whose  Injury  or  sickness  is  caused  by  the 
negligent  or  wrongful   act  of  another,  are- 
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«IeinentB  of  damages  arising  from  snch  neg- 
ligence. S.  A.  St  Ry.  V.  Mutli,  7  Tex.  Civ. 
App.  443,  27  S.  W.  752.  It  is  not  necessary 
tbat  tlie  parent  engage  a  stranger  to  admin- 
ister medical  treatment  to  the  child,  if,  as 
ta  tills  case,  the  parent  Iiimself  Is  a  pbysi- 
«laii  competent  to  perform  such  medical  serv- 
ices. If  lie  performs  such  services,  be  is 
entitled  to  recover  from  the  wrongdoer  a 
reasonable  compensation  therefor,  for  such 
'wrongdoer  has  made  it  necessary  l)ecause  of 
his  tort.  But  the  recovery  by  the  parent 
should  not  exceed  the  value  of  the  services 
performed.  He  cannot  recover,  as  was 
sought  to  be  done  In  this  case,  for  the  loss 
of  patronage  as  a  practicing  physician  while 
detained  at  home  on  account  of  tbe  sickness 
of  either  his  wife  or  child.  Such  damages 
are  too  remote.  Rodgers,  Domestic  Rela- 
tions, i  547.  Nor  was  the  alleged  anxiety 
and  mental  anguish  suffered  by  appellant  and 
bis  wife,  or  either  of  them,  by  reason  of  the 
diild's  sickness,  proper  elements  of  damages. 
Pullman  Pal.  Car  Co.  v.  Trimble,  8  Tex.  Civ. 
App.  335,  28  8.  W.  96;  Ry.  v.  Woods,  IB 
Tex.  Civ.  App.  612,  40  S.  W.  846;  Ry.  v. 
Martino,  2  Tex.  Civ.  App.  634,  18  S.  W.  1066, 
21  8.  W.  781;  City  of  Qalveston  v.  Barbour, 
62  Tex.  172,  50  Am.  Rep.  519. 

For  reason  of  the  errors  indicated,  the 
Judgment  of  the  county  court  is  reversed, 
and  the  cause  remanded. 


THOMPSON  et  al.  v.  FT.  WORTH  &  R.  G. 

RY.  CO. 

<Coart  of  Civil  Appeals  of  Texas.    March  11, 

1903.) 

CARRIBR8  —  INJURIES  TO  FASSENOBRS  —  BQ- 
niTT  —  PBRPBTUATION  OP  TESTIMONY  — 
STIPUIjATIONS  —  CONSTRUCTION  —  INTRO- 
DUCTION OP  HBAHSAY  TESTIMONY— POWERS 
OF  ATTORNEY— PUBLIC  POLICY. 

1.  Where,  prior  to  tlie  death  of  a  passenger 
from  Injuries  sustained,  a  suit  was  brought  to 
perpetuate  his  testimony,  and  the  carrier^  gen- 
eral attorney,  before  the  passenger's  deposition 
was  taken,  agreed  with  plaintiff  and  such  pas- 
senger that  if  he  would  not  give  his  deposition 
antil  after  the  physician  advised  that  he  would 
die,  or  if  anything  should  happen  that  he  did 
not  so  testify,  evidence  might  be  pren  in  any 
suit  thereafter  brought  by  plaintiff  or  others 
as  to  what  such  passenger  said  was  the  cause, 
character,  and  extent  of  his  injuries,  and  the 
deposition  was  then  abandoned,  such  agree- 
ment was  within  tbe  scope  of  the  attorney's 
authority. 

2.  It  was  no  objection  to  the  enforc«nent  of 
such  stipulation  that  it  was  not  In  writing. 

3.  An  agreement  that,  In  consideration  of  the 
abandonment  of  a  proceeding  to  perpetnate  a 
witness*  testimony,  hearsay  evidence  thereof 
might  be  offered,  was  not  invalid  as  contraven- 
ing public  policy. 

4.  Where,  in  consideration  of  the  abandon- 
ment of  a  proceeding  to  perpetnate  decedent's 
testimony,  defendants  general  attorney  stipu- 
lated that  plaintiff  might  testify  in  any  suit 
thereafter  brought  as  to  what  the  decedent 
said  was  the  cause,  charnoter.  and  extent  of 
hts  injuries,  the  stipulation  was  suflSciently 
broad  to  justify  evidence  that  decedent  stated 
on  returning  home  tbat  he  was  a  pa.<:senger  on 
defendaut's  freight  train,  on  which  certain  Of 


his  cattle  were  being  trans^rted,  and  that 
near  a  certain  station  the  trainmen  caused  the 
car  in  which  he  was  riding  to  give  a  sadden, 
violent  jerk,  which  threw  him  from  his  seat 
against  the  door  casing  of  the  car,  causing  in- 
juries to  his  head,  shoulder,  back,  and  side. 

Appeal  from  District  Court,  Brown  County; 
John  W.  Goodwin,  Judge. 

Action  by  N.  O.  Thompson  and  others 
against  tbe  Ft.  Worth  &  Rio  Grande  Rail- 
way Company.  From  a  judgment  in  favor  of 
defendant,  plaintiffs  appeal.    Reversed. 

Arch  Grinnan  and  E.  S.  J.  Whitehead,  for 
appellants.  West,  Chapman  &  West,  for  ap- 
pellee. 

KEY,  J.  This  is  a  suit  for  damages 
brought  by  the  surviving  wife  and  children 
of  R.  K.  Thompson,  they  alleging  that 
Thompson's  death  was  caused  by  the  negli- 
gence of  the  defendant  railway  company. 
After  hearing  the  testimony,  the  trial  court 
instructed  a  verdict  for  tbe  defendant  upon 
the  ground  that  there  was  no  sufficient  evi- 
dence that  R.  K.  Thompson  was  injured  while 
a  passenger  on  tbe  defendant's  road,  and  by 
its  negligence. 

Overruling  all  other  assignments  of  error, 
we  sustain  the  third,  which  complains  of  the 
ruling  of  the  court  in  excluding  certain  tes- 
timony. The  testimony  and  ruling  referred 
to  are  disclosed  by  bill  of  exception  No.  2, 
which  reads  as  follows:  "Be  it  remembered 
tbat  on  tbe  trial  of  tbe  aix)ve-entitled  cause 
the  plalntiflts  offered  to  prove  by  Mrs.  N. 
O.  Thompson,  wife  of  R.  K.  Thompson,  de- 
ceased, that,  when  said  R.  K.  Thompson  re- 
turned home  in  his  injured  condition,  he  told 
her  that  on  December  26,  1898,  he  was  a 
passenger  on  defendant's  freight  train,  and 
had  .some  cattle  on  the  same  train,  bringing 
them  to  Brownwood,  and,  that  at  or  near  Ste- 
pbenvlUe,  Texas,  the  trainmen  caused  the  car 
in  which  he  was  riding  to  give  a  sudden, 
violent,  and  unusual  Jar,  Jerk,  and  Jolt,  wtiich 
threw  him  from  liis  seat  against  the  door 
facing  of  said  car,  and  caused  tbe  Injuries 
to  bis  head,  shoulder,  back,  and  side.  The 
defendant  objected  to  said  evidence  because 
the  same  la  hearsay,  which  objections  were 
sustained  by  the  coiwt,  and  the  plaintifTs  ex- 
cepted to  the  ruling  of  the  court,  and  the 
plaintiffs  then  oIFered  said  evidence  in  con- 
nection with  tbe  following  other  evidence, 
viz.,  the  petition  of  R.  K.  Thompson  and  all 
tbe  plaintiffs  in  this  suit,  which  was  filed 
in  the  district  court  of  Brown  county,  Texas, 
on  February  10,  1898,  to  perpetuate  the  tes- 
timony of  said  R.  K.  Thompson,  to  be  used 
in  a  suit  to  be  brought  by  them,  or  either 
of  tbem,  in  said  court,  for  damages  sustain- 
ed by  them  by  reason  of  the  violence  and  in- 
juries Inflicted  upon  said  R.  K.  Thompson. 
In  this  connection  plaintiffs  offered  In  evi- 
dence the  direct  and  "cross  Interrogatories, 
and  the  commission  issued  thereon  to  take 
the  deposition  of  said  R.  K.  Thompson  in  ac- 
cordance with  said  petition.    Said  Interroga- 
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torles  had  Indorsed  thereon  tbe  following 
agreement:  'I  hereby  waive  service,  notice 
and  copy  and  agree  that  commission  may  Is- 
sue authorizing  any  otdcer  properly  quallfi£d 
to  take  the  answer  of  the  witness  R.  K. 
Thompson  to  the  foregoing  direct  and  cross 
interrogatories,  which  answers  of  said  wit- 
ness may  lie  used  by  R.  K.  Thompson  or  any 
or  all  of  his  heirs  at  law  in  any  proceeding 
instituted  by  him  or  them  against  the  Ft 
Worth  &  Rio  Grande  Railway  Co.,  to  re- 
cover damages  on  account  of  personal  in- 
juries claimed  by  him  to  have  been  sustained 
while  a  passenger  on  one  of  said  railway's 
freight  trains  on  the  26th  day  of  December, 

1898.  This   14th   day   of   February,   A.    D. 

1899.  [Signed]  N.  H.  Lassiter,  Atty.  for 
Deft.  Ry.  Co.'  And  In  this  connection  plain- 
tiffs further  offered  tp  prove  by  Mrs.  N.  O. 
Thompson  that,  while  said  dejitosltions  of  R. 
K.  Thompson  were  about  to  be  taken  to  said 
interrogatories,  N.  H.  Lassiter,  defendant's 
general  attorney,  was  at  said  Thompson's 
home,  trying  to  make  a  settlement  with  said 
R.  K.  Thompson  for  his  said  injuries,  and 
the  said  M.  H.  Ijasslter  then  agreed  with 
plaintifts  and  R.  K.  Thompson  that  if  he 
wotdd  not  give  his  depositions  until  the  doc- 
tor advised  iiim  that  he  should  die,  or  any- 
thing should  happen  that  he  did  not  give 
them,  that  Mrs.  N.  O.  Thompson,  the  doctor, 
and  any  of  the  grown  children  of  R.  K. 
Thompson  could  go  on  the  stand  In  any  suit 
thereafter  brought  by  them  and  testify  as  to 
what  said  R.  K.  Thompson  said  was  the 
cause,  character,  and  extent  of  his  injuries. 
Then  defendant  objected  to  all  of  this  evi- 
dence because  the  same  was  hearsay,  and 
because  the  same  is  a  contract  relating  to 
evidence  In  trials,  and  seeking  to  vary  and 
change  the  rules  of  evidence  fixed  by  law, 
and  Is  against  public  policy.  Defendant  fur- 
ther objected  to  said  evidence  because  the 
agreement,  if  any,  was  made  in  another  and 
different  case,  and  not  in  the  case  at  bar, 
and  because  the  agreement,  if  any,  related 
to  the  demand  that  was  settled,  and  not  to 
this  action,  and  because  there  was  no  suit 
then  pending  to  which  said  alleged  agree- 
ment related;  that  tbe  agreement,  if  any, 
was  not  one  which  this  court  could  or  should 
enforce,  and  was  not  made  between  parties 
outside  of  tbe  court,  and  not  relating  to  a 
case  then  pending;  that  the  agreement,  if 
it  was  made,  had  reference  to  the  suit  then 
pending  to  perpetuate  tbe  evidence  of  R.  K. 
Thompson,  and  not  to  this  suit;  that  the 
matters  in  contemplation  at  that  time  was 
not  the  condition  6t  the  affairs  we  have  here 
now.  And  further,  that  an  attorn^  would 
not  have  authority  to  bind  his  client  by  such 
an  agreement;  that  hearsay  evidence  cannot 
be  made  competent  that  way;  that  the  al- 
leged agreement.  If  any,  was  made  prior  to 
tbe  bringing  of  this  •suit,  and  does  not  re- 
late to  this  suit,  or  the  cause  of  action  there 
set  up,  but  relates  to  the  suit  then  pending 
to  perpetuate  Thompson's  evidence,  and  tbe 


cause  or  causes  of  action,  if  any,  to  which 

said  suit  relates,  and  not  to  the  cause  of  ac- 
tion here  sued  upon.  Because  the  agreement, 
if  any,  relates  to  the  cause  of  action,  if  any, 
that  was  settled  during  the  lifetime  of  R. 
K.  Thompson.  Which  objections  were  by  the 
court  sustained,  and  said  evidence  excluded, 
and  not  allowed  to  be  considered  by  the  Jury, 
to  which  action  of  tbe  court  the  plaintiffs 
then  and  there,  and  In  open  court,  excepted, 
and  tender  this  bill  of  exception  to  the  court 
for  approval." 

In  our  opinion,  Liaseiter,  If  general  attor- 
ney for  tbe  defendant,  as  the  plaintiffs  of- 
fered to  prove,  had  the  power  to  make  the 
agreement  referred  to.  And  while  the  agree- 
ment was  not  In  writing,  we  think,  under  the 
circumstances  referred  to,  It  should  have 
been  enforced.  It  is  highly  probable  that  on 
account  of  that  agreement  R.  K.  Thompson's 
testimony  was  not  perpetuated  In  such  man- 
ner as  to  have  rendered  it  available  In  this 
suit;  and,  such  being  the  case,  it  would  be 
imjust  to  the  plaintiffs,  and  equivalent  to  a 
fraud  upon  them,  not  to  enforce  the  agree- 
ment We  know  of  no  rule  of  public  policy 
that  the  agreement  contravenes,  and  we  think 
its  terms  are  broad  enough  to  coyer  the  evi- 
dence offered  and  excluded. 

Judgment  reversed  and  cause  remanded. 

OLLIS  V.  HOUSTON,  B.  &  W.  T.  RT.  00.» 

(Conrt  of  Civil  Appeals  of  Texas.    March  13, 

1903.) 

RAILROADS  —  INJURY  TO  INFANT  —  PRBSUMP- 
TION  OF  CttNTRIBUTORT  NBQLIOBNCB— DUTY 
TO  DISCOVER  TRESPASSERS. 

1.  A  child  six  ^ears  of  age  is  too  yonng  to 
be  guilty  of  negligence  contributlDg  to  his  in- 
jury, received  while  at  play  on  cars  in  a  rail- 
road vard,  which  the  children  In  the  neighbor- 
hood habitually  used  as  their  playgronnd. 

2.  Where  children  are  in  the  habit  of  playing 
about  the  switchyard  of  a  railroad  and  toe  cars 
therein,  and  do  so  with  the  kiiowledge  and  ac- 
quiescence of  the  company.  Its  agents  and  em- 
ployes, the  company  owes  them  the  duty  of 
using  ordinary  care  to  discover  their  presence 
in  the  yard  and  on  the  cars,  and  to  avoid  in- 
jury to  them. 

Appeal  from  District  Court,  Harris  County; 
Chas.  E.  Ashe,  Judge. 

Action  by  George  O.  OlUs,  a  minor,  by  bis 
next  friend,  against  the  Houston,  East  & 
West  Texas  Railway  Company.  A  demurrer 
to  the  petition  was  sustained,  and  a  Judg- 
ment for  defendant  was  rendered.  Plaintiff 
appeals.    Reversed. 

Jno.  G.  Tod  and  Ewlng  &  Ring,  for  appel- 
lant Baker,  Botts,  Baker  &  Lovett  and  J. 
S.  McEachln,  for  appellee. 

GARRETT,  C.  J.  This  action  was  brought 
in  tbe  district  court  of  Harris  county  for  the 
Eleventh  Judicial  District  by  George  G.  Ol- 
Us, a  minor,  by  his  father,  Tolmln  T.  Ollis, 
as  next  friend,  to  recover  damages  of  the 

f  1.  Bee  Negligence,  ToL  17.  Cent  Dlg>  i  IM. 
'Application   for  writ   ot  error  dlsmlaaed  bjr   Su- 
preme Court  tor  want  ot  jurisdiction. 
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Houston,  East  ft  Weet  Texas  Hallway  Com- 
pany for  personal  Injuries.  A  general  demur- 
rer to  the  petition  was  sustained  by  the  trial 
court,  and  judgment  was  rendered  in  favor 
of  the  defendant,  from  which  the  jplalntitC  baa 
appealed. 

It  appeared  from  the  petition  that  the  plain- 
tiff was  a  minor,  six  years  of  age,  and  that 
while  he  was  at  play  with  other  children  up- 
on the  cars  of  the  defendant  In  its  switch- 
yard at  Houston  the  defendant  caused  other 
cars  to  be  run  into  the  yard  and  struck  a  car 
upon  which  the  plaintiff  was  playing,  and 
plaintiff  was  thrown  off  and  received  injuries 
which  resulted  in  the  loss  of  bis  right  arm. 
It  was  alleged  that  at  the  time  of  the  cas- 
ualty, and  for  several  months  before  the 
happening  thereof,  the  defendant  had  kept 
cars,  both  loaded  and  empty,  on  Its  switch 
tracks  and  right  of  way.  The  petition  also 
alleged:  "That  said  right  of  way  and  prem-  < 
laes,  at  the  time  of  the  casualty,  and  during 
the  period  aforesaid,  were  in  a  thickly  settled 
and  populous  nelghbwhood,  practically  a  part 
of  the  city,  though  out  of  its  limits,  aud  in 
such  neighborhood  there  were  numerous  chil- 
dren; and  during  the  period  aforesaid  the 
children,  generally,  of  said  neighborhood,  ha- 
bitually, constantly,  and  notoriously  made 
their  playground  on  said  right  of  way  and 
premises,  and  In,  about,  and  on  said  cars  so 
left  standing  thereon  as  aforesaid,  without 
objection  from  said  defendant  or  Its  agents  or 
employes  in  that  behalf,  and  with  its  and 
their  knowledge  and  acquiescence,  as  also 
with  Its  and  their  permission,  and  under 
cttcmnstances  reasonably  justifying  and  cal- 
culated to  Induce  such  children  in  believing, 
and  acting  on  the  belief,  that  their  presence 
on  sDch  premises  aforesaid  was  permitted  by 
defendant,  as  well  as  its  agents  and  servants 
hi  that  behalf."  The  petition  showed  by 
proper  allegations  that.  If  the  defendant  owed 
the  plaintiff  the  duty  of  lookout  to  discover 
his  presence,  the  cars  were  run  against  and 
■truck  under  such  circumstances  as  to  show 
negligence  on  the  part  of  the  defendant's  em- 
ployte. 

Thla  case  does  not  come  within  the  prin- 
ciple of  the  turntable  cases,  by  which  there 
is  an  implied  invitation  by  the  defendant  to 
the  Injured  pers<m  to  come  upon  the  premises, 
nor  does  It  come  strictly  within  the  rule  show- 
ing that  the  plaintiff  was  upon  the  premises 
of  the  defendant  as  a  licensee.  But,  taking 
the  allegations  In  the  petition  as  true,  the 
switchyard  was  commonly  used  by  the  chil- 
dren of  the  neighborhood  as  a  playground, 
and  they  were  constantiy  In  and  about  the 
cars  standing  on  the  tracks,  without  objec- 
tion from  the  defendant  or  its  agents  or  en> 
ployte,  and  with  their  knowledge  and  acqui- 
escence. Sncb  being  the  case,  It  was  the 
duty  of  the  employes  of  the  defendant  to  use 
ordinary  care  to  discover  the  presence  of  the 
children,  and  to  avoid  Inflicting  injury  upon 
them.  O.,  O.  &  S.  F.  By.  Co.  v.  Smith,  87 
Tex.  848,  28  8.  W.  620;  Railway  t.  Crosnoe, 


72  Tex.  79,  10  S.  W.  342;  St  Louis  &  S.  W. 
By.  Co.  V.  Shifflet  (Tex.  Civ.  App.)  66  S.  W. 
698;  St.  Louis  S.  W.  By.  Co.  y.  Shlflet,  04 
Tex.  131,  68  S.  W.  046;  Hallway  t.  Watklns, 
88  Tex.  20,  20  S.  W.  232. 

The  facts  alleged  in  the  petition  show  that 
the  plaintiff  cannot  be  charged  with  negli- 
gence for  being  on  the  car  in  the  switchyard 
of  the  defendant.  If  not  there  as  a  licensee, 
he  was  too  young  to  know  the'  danger  of  his 
position.  It  Is  not  necessary,  in  order  to  hold 
the  defendant  liable  for  negligence  in  injuring 
the  plaintiff,  that  the  facts  should  show  that 
he  was  on  the  premises  under  a  license  from 
the  defendant,  although,  as  we  think,  they 
are  sufflcient.  The  defendant's  liability  may 
be  rested  on  the  broader  ground— that  it  was 
its  duty  to  use  ordinary  care  to  discover  the 
presence  of  the  plaintiff  upon  the  car,  facts 
having  been  alleged  that  tend  to  show  that 
its  employes  knew  of  his  probable  presence. 
Hallway  v.  Sympklns,  64  .Tex.  615,  88  Am. 
Hep.  632;  Hallway  v.  Shifflet,  supra.  If  the 
plaintiff  had  entered  the  yard,  and  gone  upon 
a  car,  and  turned  a  brake,  and  started  the 
car,  and  got  hurt,  the  doctrine  of  the  turn- 
table cases  would  have  been  presented;  but 
such  was  not  the  case  alleged.  The  facts 
stated  in  the  petition  show  that  he  was  In 
the  yard  and  on  the  car  with  the  knowledge 
on  the  part  of  the  defendant's  employ6s  that 
he  was  probably  there,  and  that,  knowing  his 
probable  presence,  they  ran  an  engine  in  up- 
on the  track  and  struck  the  car  upon  which 
he  was  without  using  any  care  to  ascertain 
whether  or  not  he  was  present  The  cases 
make  a  distinction  between  mere  passive  neg- 
ligence and  liffbility  therefor  arising  out  of  a 
condition  and  active  negligence  in  doing. a 
present  act  without  the  exercise  of  due  care. 
We  deem  it  unnecessary  to  say  more,  or  to 
cite  further  authorities. 

We  commend  the  briefs  of  counsel  on  both 
sides  of  this  case  for  an  able  discussion  of 
the  question  and  a  full  citation  of  the  cases 
relied  on  by  them.  The  plaintiff's  petition 
shows  a  cause  of  action,  and  the  court  below 
erred  in  sustaining  the  defendant's  demur- 
rer. The  judgment  will  be  reversed,  and  the 
cause  remanded. 

Beversed  and  remanded. 

On  Motion  for  Behearing; 

(April  2,  1903.) 

The  defendant's  motion  for  a  rehearing  will 
be  overruled.  In  the  opinion  It  was  "stated 
that  the  case  does  not  "come  strictiy  within 
the  rule  showing  that  the  plaintiff  was  upon 
the  premises  of  the  defendant  as  a  licensee," 
while  it  was  also  stated  "it  is  not  necessary, 
In  order  to  hold  defendant  liable  for  negli- 
gence In  injuring  the  plaintiff,  that  the  facts 
should  show  he  was  on  the  premises  under 
a  license  from  the  defendant,  although  we 
think  they  are  sufflcient"  There  Is,  perhaps, 
some  discrepancy  in  these  statements.  The 
court  la  of  the  opinion  that  the  facts  alleged 
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:in  tbe  petition  are  sufficient  to  show  an  im- 
plied license  to  tbe  plaintiff  to  be  on  the 
premises.  Tbe  petition,  as  quoted  in  tbe 
opinion,  not  only  alleged  that  "the  children, 
generally,  of  said  neighborhood,  habitually, 
constantly,  and  notoriously  made  tbelr  play- 
ground on  said  right  of  way  and  premises, 
and  In,  about,  and  on  said  cars  so  left  stand- 
ing thereon  as  aforesaid,  without  objection 
from  said  defendant  or  its  agents  or  employes 
in  that  behalf,  and  witb  its  and  their  knowl- 
edge and  acquiescence,"  but  continued,  "as 
also  witb  its  and  their  permission,  and  under 
-circumstances  reasonably  Justifying  and  cal- 
-culated  to  induce  such  children  in  belieying, 
and  acting  on  the  belief,  that  their  presence 
-on  such  premises  aforesaid  was  permitted  by 
-defendant,  as  well  as  its  agents  and  servants 
(u  that  behalf."  We  are  of  the  opinion,  how- 
.«Ter,  that,  even  if  the  petition  should  not 
bring  tbe  plaintiff  clearly  within  the  rule  of 
A  licensee  upon  the  premises,  still  it  shows 
that  he  was  there  with  the  knowledge  on  the 
'Part  of  the  defendant  of  such  circumstances 
.A8  would  create  the  duty  on  its  part  to  look 
out,  and  discover  bis  presence,  anid  avoid  In- 
juring him. 
Overruled. 


HALL  et  al.  v.  OITY  OP  AUSTIN. 

^Conrt  of  Civil  Appeals  of  Texas-     March  18, 
1903.) 

DISMISSAIi— WANT   OF   PROSECUTION— ABUSB 
OP  DISCRBTION. 

1.  Plaintiff  reached  the  courtroom  aboat  10 
-o'clock.  While  waiting  for  her  case  to  be  call- 
ed, she  was  compelled  to  go  downstairs  to  at- 
tend an  infant  child,  and  on  returning,  in  15 
minutes,  was  told  that  the  case  had  been  called 
and  dismissed.  Plaintiff  had  not  bees  called  by 
'.the  sheriff  at  the  courthouse  door.  Plaintiff's 
attorney  reached  his  office  at  9  o'clock,  and  15 
minutes  l>efore  10  started  for  the  courthouse, 
and  was  detained  at  a  bank  on  business  "he 
could  not  neglect,"  and  reached  the  courtroom 
some  25  minutes  after  10,  and  was  informed 
that  plaintiff's  case  had  been  dismissed.  Beld, 
that  the  presumption  against  an  abuse  of  the 
trial  court's  discretion  was  not  overcome;  the 
hour  when  court  convened  not  appearing,  nor 
-that  the  case  had  not  been  called  more  than 
.once,  and  the  attorney's  absence  not  being  ade- 
-quately  excused. 

Error  to  District  Court,  Travis  County; 
F.  G.  Morris,  Judge. 

.4.ctlon  by  Amelia  Hall  and  husband  against 
-tbe  city  of  Austin.  Order  dismissing  plain- 
tiffs' suit,  and  they  bring  error.    Affirmed. 

John  Dowell,  for  plaintiffs  in  error. 

KEY,  J.  In  the  court  below  this  case  was 
-dismissed  for  the  want  of  prosecution.  On 
the  day  following  the  order  of  dismissal,  the 
'Plaintiffs  filed  a  motion  asking  to  have  that 
order  set  aside  and  tbe  case  reinstated.  In 
support  of  the  motion  tbe  plaintiffs  made  an 
Aftldavlt  stating,  in  substance,  that  they  re- 
sided about  nine  miles  from  tbe  courthouse 
in   tbe  city  of  Austin;    that  the  plaintiff 


Amelia  Hall  reached  the  courtroom  at  about 
10  o'clock  a.  m.  on  the  day  tbe  suit  was  dis- 
missed; that,  while  waiting  for  the  case  to  be 
called,  it  became  necessary  for  ber  to  go 
downstairs  to  give  attention  to  her  infant 
child;  that  when  she  returned  she  learned 
from  ber  son  Edward  Hall  that  the  case  bad 
been  dismissed;  that  she  would  not  bave 
left  the  courtroom,  had  it  not  been  for  ber 
child,  and  did  not  leave  the  courthouse  build- 
ing; that,  if  she  was  called  at  the  courthouse 
door  by  the  sheriff,  she  did  not  hear  the  call; 
that  she  was  not  gone  from  the  courtroom 
more  than  10  or  15  minutes;  and  that  the 
plaintiffs  had  a  Just  and  meritorious  case. 
Edward  Hall  filed  an  affidavit  corroborating 
Mrs.  Hall's  statement,  except  that  be  stat- 
ed that  tbe  case  was  called  while  bis  mother 
was  absent,  but  he  did  not  know  what  dis- 
position the  court  made  of  it  The  plaintiffs' 
attorney  filed  an  affidavit  stating  that  he 
reached  his  office  about  0  o'clock  a.  m  on  the 
day  tbat  the  case  was  dismissed,  and  found 
the  plaintiffs  there  ready  for  trial;  that  about 
15  minutes  before  10  o'clock  he  Instructed 
tbeln  to  go  to  tbe  courthouse  and  be  on 
band,  and  that  be  would  follow  them  at 
once;  tbat  his  office  was  about  four  or  five 
hundred  yards  from  tbe  courtbonse;  that 
he  left  his  office  Immediately  after  the  plain- 
tiffs did,  and  went  by  the  First  National 
Bank  of  Austin;  that  he  was  detained  by 
the  officers  of  the  bank  on  Important  busi- 
ness, that  "he  could  not  neglect";  tbat  he 
left  tbe  bank  for  the  courthouse  a  few  min- 
utes beforg  10  o'clock,  and  went  direct  to 
the  courtroom;  tbat  he  inquired  if  the  docket 
had  been  called,  and  was  Informed  that  it 
bad,  and  that  the  case  at  bar  had  been 
dismissed  abont  15  minutes  before  that  time; 
that  it  was  then  about  20  or  25  minutes  after 
10  o'clock;  tbat  he  informed  tbe  court  tbat 
the  plaintiffs  were  ready  for  trial,  and  tbe 
court  declined  to  call  the  case;  that  his  ab- 
sence was  not  Intentional;  and  that  be  tried 
to  be  there  when  the  court  opened.  The  dep- 
uty sheriff  who  vralted  on  the  court  made 
affidavit  that  when  the  case  was  dismissed  be 
did  not  call  tbe  plaintiffs,  Amelia  Hall  and 
Sidney  Hall,  as  he  was  not  ordered  to  do  sa 
The  court  below  overruled  tbe  motion  to  re- 
instate, and  the  plaintiffs  have  brought  tbe 
case  to  tbls  court  by  writ  of  error. 

In  the  absence  of  a  statutory  prohibition, 
every  court  has  tbe  power  to  dismiss  a  suit 
for  the  want  of  prosecution;  and,  unless  it 
be  shown  that  tbe  exercise  of  tliat  po-wer 
has  been  abused,  such  action  is  not  subject 
to  revision  on  appeal.  Another  rule  equally 
as  well  settled  is  that,  when  an  appealing 
litigant  charges  a  trial  judge  with  an  arbi- 
trary and  unjust  exercise  of  discretionary 
power,  the  burden  rests  upon  such  litigant  to 
fully  develop  the  transaction,  and  affirma- 
tively «how  such  abuse  of  discretion.  In 
other  words,  the  presumption  is  that  the 
action  of  tbe  trial  court  in  this  case  was 
Just  and  proper,  and,  unless  tbe  facts  es- 
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tabUataed  by  the  testimony  referred  to  show 
the  contrary,  tbe  plaintiffs  In  error  are  not 
entitled  to  relief  in  this  court  After  care- 
fully conaldering  the  record,  and  analysing 
tbe  testimony  submitted  in  support  of  the 
motion,  our  conclusion  is  that  plaintiffs  in 
error  l»Te  failed  to  show  an  abuse  of  Judi- 
cial discretion  on  the  part  of  the  trial  Judge. 

In  tbe  first  place,  neither  tbe  testimouy, 
nor  anything  else  in  the  record,  shows  at 
what  hour  tbe  court  convened  on  the  day 
tliat  tbe  case  was  dismissed.  For  aught  tliat 
appears  In  the  record,  the  court  may  have 
met  at  9  o'clock,  called  the  case  five  minutes 
thereafter,  passed  it,  and  called  it  again  at 
10  o'clock.  Except  tbe  deputy  sheriff,  none 
of  tlie  witnesses  who  testified  was  present 
In  tbe  courtroom  until  about  10  o'clock,  and 
therefore  tb^  could  tiave  no  actual  knowl- 
edge as  to  what  occurred  before  they  arriv- 
ed.  Neither  tbe  order  of  dismissal,  nor  tbe 
aflBdavlt  of  tbe  deputy  sberifl,  states  at  wliat 
particalar  time  of  tbe  day  tbe  case  was  call- 
ed, nor  whether  it  was  called  more  tlian  once, 
nor  tbe  particular  time  of  day  when  the  or^ 
der  of  dismissal  was  entered.  The  plaintiffs' 
counsel  states  in  Ids  afSdavit  that  about  20 
or  25  minutes  after  10  o'clock  the  court  in- 
formed Iiim  that  tbe  case  had  been  dis- 
missed about  IS  minutes  before.  Therefore, 
conceding  all  tbe  facts  stated  in  the  affida- 
rits  to  l>e  true,  it  may  nevertheless  be  a  fact 
ttiat  the  court  waited  an  hour  or  more  on 
tbe  plaintiffs'  counsel;  and,  if  it  did,  it  cer- 
tainly cannot  be  held  to  have  abased  its 
discretion,  in  refusing  to  wait  ]ouger,  and 
dismiwilng  the  case  for  want  of  prosecution. 
However,  in  saying  tills,  we  do  not  wish  to 
be  onderstood  as  holding  that  any  court 
sboold  wait  an  boar  for  litigants  or  attor- 
neys to  appear  when  their  cases  are  called. 
Each  case  must  be  controlled  by  its  own  con- 
ditions,  and  whether  tbe  court  should  permit 
any  delay  at  all,  and  the  extent  of  such 
delay,  must  depend  upon  the  peculiar  circum- 
stances of  the  particular  case. 

In  tbe  second  place,  an  inspection  of  the 
pleadings  satisfies  us  that  Mrs.  Hall  could  not 
have  tried  the  case  in  person,  and  tliat  it 
was  necessary  to  the  prosecution  of  her  case 
tliat  her  counsel  should  be  present.  There- 
fore. If  It  be  conceded  that  sbe  sufficiently 
excnaed  her  own  absence,  tbe  question  re- 
mains as  to  whether  or  not  tbe  excuse  of- 
fered for  the  absence  of  her  counsel  was 
sufficient.  It  is  necessary,  in  order  to  prop- 
erly dispatch  the  business  of  courts,  and  it 
Is  also  a  duty  resting  upon  attorneys,  that  the 
latter  be  present  when  their  cases  are  call- 
ed; and  a  strong  showing  ought  to  be  made, 
to  excnse  the  absence  of  an  attorney  on 
•uch  an  occasion.  In  the  case  at  bar  tbe 
affidavit  of  tbe  plaintiffs'  attorney  shows 
that  he  reached  his  office  atiout  9  o'clock 
in  tbe  morning.  It  does  not  show  tliat  be 
was  otherwise  engaged  until  be  started  for 
tbe  courthoose,  which  was  at  least  4S  min- 
utes after  9  o'clock.  For  aught  that  ap- 
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pears  in  his  affidavit;  tbe  bnslneas  at  tbe 
bank  could  have  been  easily  attended  to 
within  tliat  45  minutes,  thereby  enabling  him 
to  reach  the  courtroom  at  or  before  10  o'clock. 
Furthermore,  It  is  not  shown  that  tbe  na- 
ture of  tbe  business  at  the  bank  was  such 
that  It  could  not  have  been  postponed.  The 
affidavit  states  that  the  business  was  impor- 
tant, and  such  as  counsel  could  not  neglect, 
but  It  is  not  always  the  case  that  important 
business  is  neglected  by  being  postponed. 
Tbe  business  may  have  been  of  sucb  a 
character  that  It  could  have  l>een  attended  to 
at  the  noon  recess  or  on  some  other  day 
equally  as  well  as  at  the  time  It  was  attend- 
ed to. 

In  reference  to  the  contention  that  before 
dismissing  the  case  tbe  plaintiffs  and  their 
counsel  should  have  been  called  at  the  court- 
house door,  it  is  sufficient  to  say  ttiat  we 
know  of  no  statute  or  other  rule  of  law  re- 
quiring such  action.  In  some  courts  it  may 
be  customary  to  pursue  tliat  coarse,  but  it 
is  not  shown. that  any  such  custom  prevail- 
ed in  the  court  from  which  this  writ  of  error 
is  prosecuted.  Furthermore,  while  It  is 
shown  that  tbe  plaintiffs  were  not  called  at 
the  courthouse  door,  no  such  showing  was 
made  as  to  their  counsel.  It  was  of  more 
importance  that  he  should  be  there,  than 
any  one  else  on  the  plaintiffs'  side,  and,  for 
aught  that  appears,  he  may  have  been  duly 
called  before  the  case  was  dismissed. 

f'or  the  reasons  stated,  our  conclusion  la 
that  no  reversible  error  is  shown,  and  the 
Judgment  is  affirmed.    Affirmed. 


IRWIN    St.   SANDERS   v.   lifAYBS.* 

(Court  of  Civil  Appeals  of  Texas.     March  4, 
1008.) 

SCHOOL  LANDS— LaASB—FAII.TniII  TO  RECORD 
— FORFEITURHI  —  ACTS  OV  COMMISSIONER  — 
PRBStJMPTION  IN  FAVOR  OF  VALIDITY— EVI- 
DBNCB— BURDEN  OF  PROOF— CERTIFICATE 
OF  OUBBK—SUFFIOIENCT. 

LActo  1897,  p.  186,  c.  129  (Rev,  Sfc  art 
42188),  which  provided  that  unrecorded  leases 
of  school  lands  should  be  filed  for  record  with- 
in three  months  after  the  act  took  effect,  and, 
if  not  recorded  within  that  time,  the  Commis- 
sioner of  the  Qeneral  Land  Office  should  dis- 
regard such  lease,  recognized,  and  thus  far 
validated,  leases  which  were  void  for  want  of 
record  under  Acts  1895,  p.  69,  c.  47  (Rev.  8t 
art.  4218r),  which  provided  that  such  leases 
should  not  take  effect  until  duly  filed  for  rec- 
ord in  the  clerk's  office  of  the  proper  county. 

2.  The  presumption  indulged  In  favor  of  the 
regolaritv  of  official  acts  will  not  be  extended 
to  acts  Involving  the  forfeiture  of  an  individ- 
ual's  rights,  and  proof  of  tbe  bestowal  of  such 
rights  on  another  will  not  render  proof  of  the 
legality  of  the  forfeiture  unnecessary. 

3.  Under  Rev.  St  art  42188,  providhig  that 
leases  of  school  lauds,  if  not  recorded  within 
three  months,  should  be  disregarded,  and  a  new 
lease  issued  by  the  commissioner  to  an  ap- 
plicant, accompanying  his  application  with  a 
certificate  of  the  county  clerk  that  "no  lease" 
of  such  land  was  of  record,  a  certificate  stat- 
ing that  there  was  no  lease  "then  In  fores"  of 
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SQch  lands,  of  record  in  said  conuty,  did  not 
comply  with  the  statute. 

4.  It  is  incumbent  on  one  who  seeks  to  estab- 
lish a  forfeiture  of  leased  school  lands,  for  fail- 
ure to  record  the  lease  as  i>rovided  in  Rev.  St 
art.  4218s,  to  prove  the  certificate  required  by 
the  statute,  showing  that  no  such  lease  was  of 
record. 

5.  Rev.  St.  art.  4218s,  providing  that  tie 
commissioner  of  the  land  office  shall  disregard 
leases  of  school  lands  when  not  recorded,  and 
award  the  land  to  any  other  applicant,  accom- 
panying his  application  with  a  certificate  of  the 
clerk  that  no  lease  of  said  land  is  of  record, 
requires  strict  construction ;  and  the  commis- 
sioner has  no  power  to  disregard  an  existing 
lease,  and  award  a  new  one  to  an  applicant, 
on  any  othtr  evidence  than  the  certificate  pro- 
vided for  In  the  statute. 

Appeal  from  District  Court,  Tom  Green 
County;   J.  W.  Tlmmlaa,  Judge. 

Action  by  John  T.  Mayes  against  Irwin  & 
Sanders.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Reversed. 

A.  R.  Burges  and  J.  W.  Hill,  for  appellants. 
L.  W.  Alnsworth  and  Wright  &  Wynn,  for 
appellee. 

STRBE5TMAN,  J.  Appellee  brought  this 
suit  on  September  24,  1900,  in  the  district 
court  of  Menard  county,  for  the  recovery  of 
three  sections  of  school  land  In  Schleicher 
county,  Tex.  By  agreement  the  venue  was 
changed  to  Tom  Green  county,  and  on  May 
16,  1902,  upon  a  trial  without  a  Jury,  the 
district  court  of  that  county  rendered  Judg- 
ment for  appellee  for  said  lands  and  $222 
damages,  from  which  Judgment  this  appeal 
is  prosecuted. 

Appellee's  petition  was  in  the  ordinary 
form  of  an  action  of  trespass  to  try  title  and 
for  damages.  Appellants'  answer  contained 
a  plea  of  not  guilty,  a  special  pleading  in 
which  they  claimed  a  valid  Hen  on  the  pr«n- 
ises  for  a  period  of  five  years  from  January 
14,  1897,  and  further  special  pleadings  set- 
ting up  improvements  in  good  faith,  and  ask- 
ing for  Judgment  for  their  value  in  case  of  a 
recovery  by  appellee,  and,  in  case  such  Judg- 
ment should  be  refused,  that  they  be  allowed 
a  reasonable  time  after  final  Judgment  In 
which  to  remove  said  improvements  from  the 
premises.  The  appellant  Sanders  further 
pleaded  In  reconvention  against  appellee  In 
the  form  of  trespass  to  try  title,  and  asked 
for  Judgment  for  title  and  possession  of  said 
premises.  Upon  special  exceptions  of  appel- 
lee, the  pleadings  relating  to  improvements 
were  stricken  out. 

We  find  the  following  facts:  (1)  On  Feb- 
ruary 3,  1897,  A.  J.  Baker,  Commissioner  of 
the  General  Land  Office,  executed  to  appel- 
lants, Irwin  &  Sanders,  a  lease  of  the  land  in 
controversy,  being  sections  10,  12,  and  14, 
block  No.  8,  T.  W.  N.  G.  Railway  Company, 
lands  In  Schleicher  county,  Tex.,  for  a  term 
of  five  years  from  January  14,  1897,  for  the 
annual  rental  of  $57.60,  which  rental  was 
paid  annually  In  advance  for  each  of  the  five 
years  of  said  term;  the  last  annual  payment 
having  been  returned  to  said  Irwin  &  San- 


ders after  the  execution  of  the  lease  herein- 
after mentioned  to  John  T.  Mayes.  (2)  Said 
lease  was  not  filed  for  record  in  Menard  coon- 
ty,  to  which  Schleicher  county  was  attached 
for  Judicial  purposes,  until  February  23,  1900; 
but  on  that  date  it  was  filed  for  record  in 
said  county,  and  a  proper  abstract  of  the 
same  entered  on  the  same  day  in  the  record 
of  Schleicher  county  leased  lands  in  the  of- 
fice of  the  county  clerk  of  Menard  county. 
(3)  Said  Irwin  tc  Sanders  have  bad  continu- 
ous possession  of  said  property  over  since 
the  beginning  of  the  term  of  said  lease.  (4) 
On  January  80,  1900,  appellee,  John  T. 
Mayes,  made  application  to  lease  said  sec- 
tions of  land,  together  with  sections  22  and 
84  of  the  same  block,  for  a  term  of  10  years, 
which  application  was  received  In  the  Gen- 
eral I^nd  Office  February  2,  1900;  and  at 
the  same  time  Mayes  paid  in  advance  to  the 
State  Treasurer  the  annual  rental  for  the 
first  year,  $57.60,  and  has  since  said  time 
paid  annually  In  advance  the  rentals  for  the 
second  and  third  years  of  said  term.  There 
Is  no  evidence  in  the  record  to  show  that 
this  application  was  accompanied  with  the 
certificate  of  the  county  clerk  of  Menard 
county  that  no  lease  of  said  land  vras  of  rec- 
ord in  bis  office.  (5)  On  February  23.  1900, 
Charles  Rogan,  C<»nmlB8ioner  of  the  General 
Land  Office,  upon  said  application,  executed 
a  lease  contract  to  said  John  T.  Mayes  of  the 
lands  In  suit,  for  a  term  of  10  years  from 
February  2,  1900,  which  was  ffied  with  the 
county  clerk  of  Menard  cotmty  February  27, 
1900,  and  a  proper  abstract  thereof  entered 
In  the  proper  records  of  said  county. 

Upon  these  facts  the  district  court  render- 
ed Judgment  f9r  appellee,  evldentiy  upon  the 
theory  that  the  lease  issued  to  appellants  was 
invalid  because  of  the  failure  to  have  same 
recorded,  and  that  the  lease  to  appellee  was 
valid.  Appellants  Insist  that  this  was  error, 
and  the  question  raised  involves  the  constmc- 
tion  of  the  acts  of  1895  and  1897. 

Section  17  of  the  act  of  1895  (page  68,  c. 
47)  which  is  article  4218r  of  the  Revised  Stat- 
utes, provides:  "All  leases  shall  be  executed 
under  the  hand  and  seal  of  the  land  commis- 
sioner and  delivered  to  the  lessee  or  his  duly 
authorized  agent,  and  such  lease  shall  not 
take  effect  until  the  first  annual  rental  Is 
paid,  and  such  lease  thereof  duly  filed  for 
record  In  the  Clark's  office  of  the  proper  coun- 
ty." Under  this  act  the  contract  was  made 
with  appellee  oa  February  3,  1897.  All  oth- 
er provisions  of  the  law  were  complied  with, 
except  that  the  lease  was  not  filed  for  rec- 
ord In  Menard  county  until  February  23, 
1900.  The  act  of  1897  added  to  the  Revised 
Statutes  article  4218s  (Gen.  Laws  25th  Leg. 
p.  186,  c.  129),  which  contains  the  following 
provision;  "All  lease  contracts  heretofore 
made,  and  not  recorded,  shall  be  filed  for 
record  with  the  clerk  of  the  proper  coanty, 
within  three  months  after  this  act  takes  ef- 
fect, and  If  any  lessee  shall  fail  to  have  his 
unrecorded  lease  so  filed  for  record  within 
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■aid  time,  the  CommlMdoner  of  the  General 
Land  Office  shall  disregard  said  lease,  and 
award  the  land  to  any  other  applicant  ac- 
companying hlB  application  with  the  certif- 
icate of  the  clerk  that  no  lease  of  said  land 
la  of  record  In  his  office." 

This  act  was  evidently  remedial.  In  bo  far 
as  It  afforded  relief,  to  persons  In  the  atti- 
tude of  appellants,  who  held  lease  contracts 
formerly  made,  and  not  recorded.  Under  the 
act  of  1895,  the  recwd  of  snch  leases  ap- 
pears to  be  a  condition  precedent,  and  the 
lease  contract  did  not  take  eflTect  nntll  this 
condition  was  performed.  By  the  act  of  1897, 
however,  the  state  not  only  waives  the  con- 
dition op  to  the  time  of  the  passage  of  the 
act,  but  recognizes  the  leases  as  valid,  and 
extends  the  time  within  which  said  leases 
might  be  recorded  for  three  months  after  the 
time  Bald  act  took  ^ect.  Under  the  act  of 
1S95,  there  might  have  been  considerable 
force  In  the  contention  that  the  lessee  had 
DO  rights  whatever  in  the  premises  until  he 
bad  performed  the  condition  precedent  which 
the  law  imposed  upon  his  contract;  and  In 
that  case  It  might  not  have  amounted  to  a 
forfeiture  of  any  of  his  rights  to  have  dis- 
regarded his  lease,  and  awarded  the  lands  to 
another  applicant  We  think  it  clear,  how- 
ever, that  his  attitude  was  materially  chan- 
ged by  the  act  of  1897.  After  the  passage  of 
that  act  he  bad  for  three  months,  at  least, 
a  perfectly  valid  leasehold  estate,  whether 
his  lease  was  recorded  or  not;  and  by  the 
terms  of  that  act  the  failure  to  record  the 
lease  was  changed  from  a  condition  prece- 
doit,  which  would  prevent  the  lease  from 
taking  effect  at  all.  Into  a  condition  subse- 
quent, for  the  breach  of  which  his  leasehold 
might  be  forfeited.  To  deprive  him  of  his 
leasehold  after  that  time  would  be  a  for- 
feiture. 

Bat  It  Is  contended  that  the  remaining 
provisions  of  the  act  of  1897,  providing  that 
after  the  expiration  of  three  months  the  com- 
missioner may  disregard  the  lease,  and 
award  the  land  to  any  other  applicant  ac- 
companying his  application  with  the  certifi- 
cate of  the  clerk  that  no  lease  of  said  land  is 
of  record  in  his  office,  are  merely  directory, 
and  If  the  lease  Is  actually  not  recorded,  and 
the  commissioner  does  award  the  land  to  an- 
other applicant,  such  lease  will  be  valid,  al- 
though there  may  be  no  evidence  in  the  rec- 
ord that  the  application  was  accompanied 
with  the  certificate  prescribed.  In  this  con- 
nection It  is  first  Insisted  that,  in  the  absence 
of  evidence,  it  will  be  presumed  that  the 
commissioner  did  not  act  without  a  proper 
certittcate,  under  the  general  presumption 
indulged  in  favor  of  the  regularity  of  official 
acts.  We  concede  the  force  of  this  rule  in 
a  proper  case,  but  we  think  It  has  never  been 
extended  to  hold  that  where  an  officer  is  au- 
thorized In  a  certain  manner  to  forfeit  rights 
in  one  person,  and  bestow  them  upon  another, 
the  mete  proof  that  he  has  attempted  to 
confer  the  rights  upon  such  other  person  will 


render  unnecessary  any  proof  that  he  has  en- 
forced the  forfeiture  in  a  legal  manner. 
Jones  on  Bv.  vol.  1,  {  40.  If  we  were  to 
apply  this  doctrine  in  the  forfeiture  of  sales 
of  these  lands  for  failure  to  pay  interest.  It 
would  only  be  necessary  to  prove  that  the 
Interest  was  unpaid,  and  that  the  commis- 
sioner had  awarded  the  land  to  a  subsequent 
applicant,  and  it  would  be  unnecessary  to 
prove  that  a  forfeiture  of  the  original  sale 
had  been  made  in  the  manner  provided  by 
law.  If  there  were  any  such  presumption, 
it  would  be  weakened  in  this  case  by  the  fact 
that  upon  the  trial  the  appellee  offered  in 
evidence  a  certified  copy  from  the  land  office 
of  a  certificate  made  by  the  county  clerk  of 
Menard  county,  bearing  the  same  date  and 
filed  in  the  land  office  at  tho  same  time  as 
appellee's  application  to  lease.  This  certifi- 
cate, however,  did  not  state  that  there  was 
no  lease  of  said  lands  of  record  in  said  office, 
but  that  there  was  no  lease  then  in  force  of 
said  lands  of  record  in  said  county.  The 
court,  as  we  believe,  properly  refused  to 
admit  this  certificate  in  evidence.  It  did  not 
certify  that  no  lease  was  of  record,  but,  rath- 
er, left  it  to  be  Inferred  that  there  were 
other  leases  of  record,  which,  in  the  Judg- 
ment of  the  clerk,  were  not  In  force.  If  there 
had  been  another  certificate  made  by  the 
clerk,  it  would  have  been  of  record  in  the 
land  office;  and  the  fact  that  this  certificate, 
and  no  other,  was  offered  by  appellee,  to  our 
minds,  renders  It  very  probable  that  there 
was  no  other  certificate  than  this.  Independ- 
ent of  .these  considerations,  however,  we  are 
of  opinion  that,  if  such  a  certificate  was  nec- 
essary. It  was  the  duty  of  appellee  to  prove 
It. 

We  then  come  to  consider  this  provision 
of  the  act  of  1897,  and  to  determine  whether 
the  filing  of  snch  certificate  was  essential 
to  the  validity  of  appellee's  lease.  The  lan- 
guage Is,  "If  any  lessee  shall  faU  to  have  his 
unrecorded  lease  so  filed  for  record  within 
said  time,  the  CommlBsioner  of  the  General 
Land  Office  shall  disregard  said  lease,  and 
award  the  land  to  any  other  applicant  ac- 
companying his  application  with  the  cei-tlfi- 
cate  of  the  clerk  that  no  lease  of  said  land  is 
of  record  in  his  office."  The  contention  of 
appellee,  in  effect,  is  that  the  commissioner 
may  disregard  the  lease,  and  award  the  land 
to  any  other  applicant,  whether  he  accompa- 
nies his  application  with  such  certificate  or 
not;  that  the  commissioner  need  not  act 
solely  on  the  evidence  prescribed  by  law,  but 
upon  any  other  evidence  which  may  be  sat- 
isfactory to  him.  We  are  unable  to  agree 
with  this  contention.  In  our  opinion,  the 
provisions  quoted  provide  for  a  forfeiture  of 
the  rights  of  the  original  lessee,  and  pre- 
scribe a  method  by  which  said  forfeiture 
should  be  effected.  Viewed  In  this  light,  it 
Is  legislation  which  requires  strict  construc- 
tion. If  it  was  intended  that  the  commis- 
sioner might  act  upon  any  other  evidence 
satisfactory  to  him,  in  determining  whether 
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the  lease  had  been  recorded,  we  can  see  no 
reason  for  the  clause  proTlding  for  this  cer- 
tificate. We  are  loath  to  construe  a  positive 
provision  of  the  statute  as  merely  directory, 
when  it  forma  a  part  of  the  method  pre- 
scribed by  law  for  enforcing  a  forfeiture  of  a 
valuable  right.  It  is  the  settled  policy  of 
the  courts  to  require  in  such  cases  a  substan- 
tial, If  not  a  literal,  compliance  with  the 
method  of  forfeiture  prescribed  by  law. 
Bank  V.  Dowlearn,  1  Tex.  Ct  Rep.  676,  60 
S.  W.  754;  Brlgbtman  v.  Comanche  Co.,  2 
Tex.  Ct  Rep.  965,  63  S.  W.  857. 

We  therefore  conclude  that  the  lease  of 
appellee,  under  the  evidence,  was  invalid, 
because  there  was  no  evidence  that  his  ai>- 
pllcatlon  was  accompanied  with  the  certifi- 
cate of  the  clerk  required  by  law,  without 
which  the  commissioner  was  not  authorized 
to  disregard  appellants'  lease.  This  conclu- 
sion resnlts  in  a  reversal  of  so  much  of  the 
Judgment  as  awards  the  land  and  damages 
to  appellee,  and  makes  It  proper  that  we  here 
render  Judgment  that  appellee  take  nothing 
by  bis  suit,  which  will  be  done. 

The  evidence  upon  which  appellant  San- 
ders claimed  title  to  the  land,  aside  from  the 
lease,  was  excluded  by  the  court,  and  for 
that  reason  we  cannot  here  render  Judgment 
on  his  plea  in  reconvention,  and  the  case  will 
be  remanded  for  ajtrlal  on  that  Issue. 

There  are  other  questions  presented  In  the 
briefs  of  the  parties,  but  we  think  the  con- 
clusions we  have  stated  will  render  a  deci- 
sion Qf  them  unnecessary. 

Reversed  and  rendered  in  part,  and  Jn  part 
reversed  and  remanded. 


CHICAGO,  R.  I.  &  T.  RY.  CO.  v.  HENDER- 
SON et  al.» 
<Court  of  Civil  Appenls  of  Texas.    Feb.  28, 
1903.) 

CARRIERS— INJURY  TO  STOCK  IN  TRANSIT— IN- 
STRUCT! ONS— CONNECTING  ROADS— LIABILI- 
TY FOR  OVERCHARGE— JOINT  PLAINTIFFS— 
VERDICT- SUFFICIENCY. 

1.  In  an  action  against  a  railroad  company 
for  negligent  injury  to  cattle  shipped  over  its 
line,  where  the  contract  of  shipment  limited 
the  liability  of  the  carrier  to  damages  sustain- 
ed on  its  own  line,  it  appeared  that  at  a  sta- 
tion where  the  defendant's  line  connected  with 
another  railroad  company,  extending  to  the 
destination  of  the  cattle,  the  stock  was  not 
changed  to  a  train  belonging  to  the  other  rail- 
road company,  but  wns  transported  by  defend- 
ant's tram  without  any  change  either  in  the 
train  or  crew  operating  it.  The  charge  restrict- 
ed a  recovery  against  defendant  to  the  dam- 
ages sustained  by  the  cattle  while  in  its  pos- 
session, and  the  evidence  did  not  disclose  that 
any  damage  was  done  to  them  while  being 
tronsported  from  the  junction  to  the  destina- 
tion. Held,  that  the  charge  was  not  objection- 
able as  allowing  a  recovery  for  damages  done 
while  the  cattle  were  in  possession  of  the  com- 
pany owning  the  tracl;  between  the  junction 
and  the  point  of  destination. 

2.  In  a  joint  action  by  two  plaintiffs  the  ver- 
dict read,  "We,  the  jury,  find  for  plaintiff,  H., 
against  defendant,"   etc.     There  was  no  issue 

*Rebearlng  denied  March  28,  1901. 


raised  as  to  the  Joint  ownership  by  plaintiffs 
of  the  property  for  injury  to  which  the  action 
waa  brought.  Held  sufficient  to  support  a  judg- 
ment in  favor  of  both  plaintiffs. 

3.  In  an  action  agamst  a  railroad  company 
to  recover  an  alleged  overcharge  of  freight,  it 
appeared  that  defendant  had  contracted  to 
transport  the  goods  for  a  certain  sum,  bnt 
that,  when  the  goods  arrived  at  their  point  of 
destmation,  the  connecting  carrier  refused  to 
deliver  them,  except  on  the  payment  of  addi- 
tional freight,  but  there  was  no  showing  that 
defendant  received  any  part  of  the  sum  so  col- 
lected. Held,  that  a  judgment  against  defend- 
ant for  the  overcharge  exacted  by  the  connect- 
ing carrier  waa  unauthorised. 

Appeal  from  Grayaon  County  Court;  J. 
D.  Wood,  Judge. 

Action  by  W.  P.  Henderson  and  another 
against  the  Mlssonrl,  Kansas  ft  Texas  Rail- 
way Company  of  Texas  and  another.  From 
a  Judgment  for  plaintiffs,  defendant  Chicago. 
Rock  Island  &  Texas  Railway  Company  ap- 
peals.   Reformed  and  affirmed. 

N.  H.  Lassiter  and  Robert  Harrison,  for 
appellant    J.  W.  Flnley,  for  appellees. 

BOOKHOUT,  J.  This  suit  was  brought 
In  the  county  court  of  Grayson  county,  Tex., 
on  December  24,  1901,  against  the  Missouri. 
Kansas  &  Texas  Railway  Company  of  Texas 
and  the  Chicago,  Rock  Island  ft  Texas  Rail- 
way Company,  to  recover  damages  for  In- 
juries to  a  car  of  28  bead  of  cattle  shipped 
from  Sherman.  Tex.,  to  Duncan.  Ind.  T.,  on 
August  27,  1901,  and  for  overcharge  In 
freight.  The  case  was  tried,  and  judgment 
rendered  In  favor  of  plaintiffs  against  the 
Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas  for  the  sum  of  $140  and  against 
the  Chicago,  Rock  Island  &  Texas  Railway 
Company  for  the  sum  of  $360  damages  and 
$30  overcharge  on  freight  The  defendant 
the  Chicago,  Rock  Island  ft  Texas  Railway 
Company  has  appealed  the  case  and  perfect- 
ed Its  appeal. 

Conclusions  of  Fact 

W.  P.  Henderson  and  O.  G.  Gattis  were 
the  owners  of  28  bend  of  cattle,  said  cattle 
being  at  Sherman,  Grayson  county,  Texas, 
and  which  the  owners  desired  to  have  ship- 
ped and  transported  to  Duncan,  Ind.  T. 
Some  of  the  cattle  were  milk  cows  fresh  with 
calf.  The  cattle  were  loaded  on  one  of  de- 
fendant's cars  at  Sherman.  There  was  also 
loaded  in  the  car  a  cook  stove,  small  buggy, 
and  boxes  of  household  goods,  the  same  be- 
ing partitioned  off  from  the  cattle.  The 
agent  of  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  at  Sherman  gave  plaintiffs  a 
rate  of  $40  for  transporting  the  car  to  Dun- 
can. After  the  car  was  loaded,  the  agent 
of  the  Missouri,  Kansas  &  Texas  Railway 
Company  presented  a  written  contract  to 
Henderson,  to  be  signed,  which  he  did.  by 
the  terms  of  which  contract  the  carrier's  lia- 
bility for  damages  was  limited  to  the  road 
upon  which  the  damages  occurred.  Hender 
son  accompanied  the  shipment  The  cattle 
left  Sherman  over  the  track  of  tiie  Missouri, 


Digitized  by 


Google 


Tex.) 


CHICAGO,  B.  I  &  T.  ET.  CO.  v.  HENDERSON. 


87 


Kansas  A  Texas  Railway  Company,  and 
reached  Denlson  In  tbe  evening  of  August 
27, 1901.  They  were  nnloaded,  watered,  fed, 
and  raill:ed.  The  next  morning  they  were 
again  loaded,  and  transported  over  said  de- 
fendant's tracks  to  Bay's  yards,  where  there 
was  some  switctUng  done,  and  from  thence 
to  Whltesboro,  where  they  arrived  abont 
noon,  and  from  there  to  Oainesville,  which 
they  reached  about  2  o'clock.  Here  a  train 
was  made  up,  and  there  was  much  switching 
and  rough  handling  of  the  car,  and  some  of 
the  cattle  were  thrown  down  in  the  car. 
From  Gainesville  they  were  transported  to 
Ringgold,  reaching  there  abont  7  o'clock  in 
the  evening,  where  they  were  transferred 
tTom  the  Hissonrl,  Kansas  &  Texas  Rail- 
way to  tbe  Chicago,  Rock  Island  &  Texas 
Railway.  Henderson  reported  to  tbe  agent 
of  tbe  last-named  company  that  be  had  a 
car  of  cattle  for  Duncan,  Ind.  T.,  and  asked 
him  wben  be  could  get  out  The  agent  told 
him  between  1  and  2  o'clock,  and,  after 
telegraphing  to  Ft.  Worth,  told  him  that  the 
train  was  on  time.  This  train  came  in,  but 
did  not  stop  at  Ringgold.  Henderson  again 
went  to  tbe  agent,  and  asked  him  about  get- 
ting out,  and  was  told  there  wonid  be  an- 
other train  through  between  3  and  4  o'clock, 
which  would  take  him  out.  Henderson  wait- 
ed for  this  train,  and  It  came,  and  passed 
throogh  Ringgold  without  stopping.  He  then 
called  on  the  agent,  and  asked  him  to  unload 
the  cattle,  so  that  he  could  water,  feed,  and 
milk  them.  The  agent  replied  that  he  did 
not  have  anything  to  do  with  that,  and  could 
not  unload  the  cattle  without  getting  orders 
to  do  so.  He  further  stated  that  he  was  do- 
ing all  be  could  to  help  him  out,  and  did  not 
know  why  the  trains  did  not  stop.  No  op- 
portunity was  given  Henderson  to  nnload 
the  cattle  and  have  them  watered,  fed,  and 
milked  at  Ringgold.  The  next  morning  the 
car  left  Ringgold  abont  8  o'clock,  and  was 
transported  by  the  agents  of  the  Chicago, 
Rock  Island  &  Texas  Railway  Company  to 
Duncan,  where  it  arrived  a  little  after  noon. 
Tbe  cattle  were  Injured  by  negligent  and 
rough  handling  and  switching  the  car  dur- 
ing the  time  they  were  being  transported, 
and  by  the  failure  to  unload  tbe  cattle  to 
be  fed  and  watered  and  furnish  an  oppor- 
tunity to  have  them  milked.  The  Jury  found 
tbe  amount  of  damages  done  to  the  cattle 
wblle  in  tbe  possession  of  and  being  trans- 
ported by  appellant  company  was  $360,  and, 
in  deference  to  their  verdict,  we  so  find. 

Conclusions  of   Law. 

Appellant  presents  various  assignments  of 
OTor  assailing  the  charge  of  the  court  We 
have  carefully  examined  these  several  as- 
■Ignments  of  error,  and  are  of  the  opinion 
that  they  are  without  merit  Tbe  complaint 
that  the  charge  authorized  a  recovery  by 
plaintiff  for  damages  to  the  cattle  while  in 
the  possession  of  the  Chicago,  Rock  Island 
A  Pacific  Railway  Company  la  not  supported 


by  the  record.  The  cattle  were  transported 
by  the  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas  to  Ringgold,  and  there 
transferred  to  tbe  Chicago,  Rock  Island  St 
Texas  Railway.  The  Chicago,  Rock  Island 
&  Texas  Railway  Company  owns  the  track 
from  Ringgold  to  Terral,  Ind.  T.,  where  it 
connects  with  the  Chicago,  Rock  Island  & 
Pacific  Railway,  which  last-named  road  ex- 
tends north  through  Duncan.  After  the  car 
was  placed  in  possession  of  the  Chicago, 
Rock  Island  &  Texas  Railway  Company  at 
Ringgold,  it  was  made  a  part  of  one  of  de- 
fendant's trains,  and  transported  to  Duncan 
without  any  change  at  Terral,  Ind.  T.,  either 
in  tbe  train  or  crew  operating  tbe  train. 
The  charge  of  the  court  restricted  a  recov- 
ery- against  appellant  to  the  damages  sus- 
tained by  tbe  cattle  while  in  its  possession. 
The  evidence  does  not  disclose  that  any  dam- 
age was  done  to  tbe  cattle  while  being  trans- 
ported by  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company  from  Terral  to  Duncan, 
which  was  done  in  about  two  hours.  The 
charge  of  the  court  fairly  submitted  the  is- 
sues to  the  Jury,  and  there  was  no  error  in 
refusing  the  special  charge  requested  by  tbe 
appellant. 

'  Complaint  is  made  of  tbe  verdict  of  the 
Jury  as  not  being  sufficient  to  support  tbe 
Judgment.  The  verdict  reads  thus:  "We, 
the  Jury,  find  for  tbe  plaintiff  W.  P.  Hen- 
derson against  the  Missouri,  Kansas  &  Tex- 
as Railway  Company  of  Texas  tbe  sum  of 
$140  damages,  and  further  find  for  the  plaln- 
tifC  W.  P.  Henderson  against  the  Chicago, 
Rock  Island  &  Texas  Railway  Company  of 
Texas  the  sum  of  $360  damages.  We  fur- 
ther find  for  tbe  plaintiff  W.  P.  Henderson 
against  tbe  Chicago,  Rock  Island  &  Texas 
Railroad  of  Texas  the  sum  of  $30  for  over- 
charges on  car.  [Signed]  G.  G.  French, 
Foreman."  Upon  this  verdict  a  judgment 
was  rendered  in  favor  of  both  plaintiffs  and 
against  tbe  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas  and  appellant  for 
the  respective  amounts  found  against  them. 
The  suit  was  by  W.  P.  Henderson  and  O. 
G.  Gattis  as  plaintiffs,  it  being  alleged  that 
they  were  the  owners  of  the  cattle.  The 
evidence  supports  this  allegation.  There  was 
no  issue  raised  as  to  the  Joint  ownership 
by  plaintiffs  of  tbe  cattle.  We  are  of  opin- 
ion that  tbe  verdict  settled  tbe  issues  be- 
tween tbe  parties,  and  in  tbe  light  of  tbe 
pleadings  it  possessed  the  essential  requisites 
of  certainty  and  intelligibility.  Rev.  St 
1895,  arts.  1265,  3268;  Cook  v.  Garza,  8  Tex. 
360. 

Complaint  is  made  of  that  part  of  the  Judg- 
ment allowing  plaintiffs  $30  for  overcharge 
in  freight.  When  the  car  reached  Duncan, 
Ind.  T.,  the  agent  of  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company  at  that 
place  would  not  deliver  the  car  unless  plain- 
tiff paid  $70  freight,  Insisting  that  tbe  house- 
hold goods  contained  in  the  car,  under  the 
usual  rates,  made  tbe  freight  cliargea  amount 
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to  that  som.  The  plaintlfl  paid  the  $70  un- 
der protest,  and  sought  to  recover  back  $30, 
the  difference  between  the  amount  paid  and 
the  rate  given  him  by  the  agent  of  the  Mis- 
Bourl,  Kansas  &  Texas  Railway  Company 
at  Sherman.  The  Jury  found  for  plaintiff  In 
this  amount  against  the  Chicago,  Roclc  Is- 
land &  Texas  Railway  Company.  This  was 
error.  The  said  sum  was  not  collected  by 
that  company,  and  tbe  record  fails  to  show 
that  it  received  any  part  of  tbe  same. 

Tbe  Judgment  will  be  reformed,  and  here 
rendered  against  appellant  for  the  sum  of 
$300,  with  Interest  at  6  per  cent  per  annum 
from  September  12,  1B02.  As  reformed,  the 
same  is  affirmed. 


ST.   LOUIS  SOUTHWESTERN  RT.  CO.  v. 

HARRISON.* 

(Court  of  Civil  Appeals  of  Texas.     March  7, 

1903.) 

CARRIERS— INJURIES  TO  PASSBNQSRS— PRH- 
MATURB  START  —  NEOLIOBNCB  —  INSTRUC- 
TIONS-OMISSION—NBCBSSITY    OF    REQUEST. 

1.  lu  an  action  for  injuries  to  a  passenger, 
an  instruction  that  negligence  when  applied  to 
carriers  means  a  failure  in  the  performance 
of  duty  imposed  by  law,  for  the  protection  of 
others,  to  exercise  that  high  degree  of  care 
which  very  competent  and  prudent  persons 
would  usually  exercise  under  the  same  or  simi- 
lar circumstances,  was  correct. 

2.  In  an  action  for  injuries  to  a  passenger, 
alleged  to  have  been  caused  by  a  premature 
start,  an  instruction  that  it  was  the  carrier's 
duty  to  stop  its  train  at  the  station  a  reason- 
ably sufficient  length  of  time  to  enable  plain- 
tifts  wife  to  alight  therefrom  in  safety,  and 
that  a  failure  to  use  that  high  degree  of  care 
in  the  discbarge  of  such  duty  which  very  pru- 
dent persons  would  usually  nave  exercised  un- 
der the  circumstances  would  be  negligence,  for 
which  defendant  would  be  liable,  if  it  was  the 
proximate  cause  of  the  injuries  to  plaintiff's 
wife,  and  she  was  not  guilty  of  contributory 
negligence,  was  not  erroneous,  as  charging,  as 
a  matter  of  law,  that  the  failure  to  use  such 
care  to  stoj)  the  train  a  reasouablv  sufficient 
length  of  time  to  enable  plaintifirg  wife  to 
alight  in  safety  was  negligence. 

3.  In  an  action  for  injuries  to  a  passenger 
while  attempting  to  alight,  a  requested  instruc- 
tion that  if  defendant's  conductor  gave  the 
signal  for  the  train  to  move  under  the  belief 
that  the  passenger  had  departed  from  the  train, 
and  if,  in  doing  so,  he  acted  as  a  reasonably 
prudent  person  would  have  acted  under  the 
same  circumstances,  was  erroneous,  as  making 
the  question  of  negligence  depend  on  the  con- 
ductor's belief,  and  as  requiring  only  ordinary 
care,  instead  of  the  care  required  of  carriers  of 
passengers. 

4.  An  instruction  referring  the  jury  to  the 
petition  to  ascertain  the  acts  of  negligence 
charged  was  not  error.  In  the  abseuce  of  a  re- 
quest for  a  more  specific  charge. 

Appeal  from  District  Court,  Henderson 
county;   John  Young  Goorh,  Judge. 

Action  by  J.  W.  Harrison  against  the  St 
Louis  Southwestern  Railway  Company.  From 
a  Judgment  in  favor  of  plaintiff,  defendant 
appeals.    Affirmed. 


•ReheariDg  denied  Marcb  28,  IMS,  and  writ  ot  error 
deoied  bf  Supreme  Court. 
\  1.  See  Carriers,  vol.  t.  Cent  Dls.  i  1087. 


B.  B.  Perkins  and  Frost,  Neblitt  &  Bland- 
ing,  for  appellant  Richardson  ft  Wstklns, 
for  appellee. 

BOOKHOUT,  J.  This  suit  was  Institut- 
ed by  J.  W.  Harrison  against  appellant  to 
recover  damages  for  personal  injuries  sns- 
tained  by  his  wife,  J.  V.  Harrison,  while  a 
passenger  on  one  of  appellant's  trahis  going 
from  Tyler  to  Brownsboro,  Tex.,  in  attempt- 
ing to  alight  from  said  train.  A  trial  re- 
sulted in  a  verdict  and  Judgment  for  plain- 
tiff, and  defendant  has  appealed. 

Conclusions  of  fbct:  In  the  month  of  Feb- 
ruary, 1901,  J.  y.  Harrison,  wife  of  appellee, 
purchased  a  ticket  at  Tyler,  Tex.,  for  passage 
over  appellant's  road  to  Brownsboro,  Tex. 
She  boarded  the  train,  and  took  a  seat  In  the 
back  end  of  the  rear  coach.  When  the  tram 
reached  Brownsboro,  and  as  soon  as  it  stop- 
ped, Mrs.  Harrison  started,  with  her  flve- 
months  old  baby  in  her  arms,  to  get  off  the 
car  at  the  rear  end  thereof.  While  attempt- 
ing to  alight,  and  Just  as  she  had  reached  the 
bottom  step  of  the  car,  the  train  started 
up,  and  while  it  was  in  motion  Mrs.  Harri- 
son Jumped  from  the  car.  She  testified  that 
when  the  train  started  she  saw  she  was  go- 
ing to  fall,  and  this  was  tbe  reason  she 
Jumped.  She  fell,  and  was  injured.  The 
train  did  not  stop  at  Brownsboro  a  reason- 
able length  of  time  to  permit  passengers  to 
disembark  therefrom  In  safety,  and  in  this 
respect  the  servants  and  agents  of  appelant 
operating  the  train  were  negligent  They 
were  also  negligent  in  putting  the  train  In 
motion  before  parties  desiring  to  leave  same 
had  time  to  do  so.  In  deference  to  the  ver- 
dict, we  find  that  Mrs.  Harrison  was  not 
guilty  of  negligence  in  attempting  to  alight 
from  the  train  while  it  was  in  motion,  and 
that  she  sustained  injuries  whereby  appellee 
has  been  damaged  in  the  amount  found  by 
the  Jury. 

Appellant  complains  of  the  following  clause 
of  the  court's  charge:  "Negligence,  when  ap- 
plied to  carriers  of  passengers,  means  a  fail- 
ure in  the  performance  of  duty  Imposed  by 
law,  for  the  protection  of  others,  to  exercise 
that  high  degree  of  care  in  acthig  and  re- 
fraining from  acting  which  very  competent 
and  prudent  persons  would  usually  exercise 
under  the  same  or  similar  circumstances." 
Tbe  contention  is  without  merit  The  charge 
correctly  defines  the  duty  owed  by  the  car- 
rier to  a  passenger,  and  the  degree  of  care 
imposed  by  law  upon  the  carrier  in  tbe  per- 
formance of  such  duty. 

In  a  subsequent  clause  of  the  charge  the 
court  instructed  the  Jury  as  follows:  "It 
was  the  duty  of  the  defendant  company  to 
stop  its  train  at  Brovmsboro  station,  on  the 
occasion  in  question,  a  reasonably  sufficient 
length  of  time  to  enable  plaintiff's  wife  to 
alight  therefrom  in  safety,  and  a  failure  on 
the  part  of  defendant's  employes  in  charge 
of  its  train  to  use  that  high  degree  of  care 
to  discharge  such  duty  which  very  prudent 


Digitized  by 


Google 


Tex.) 


JEBNIGAN  T.  LAUDEHDALB. 


39 


and  competent  persons  would  usually  bave 
exercised  under  the  circumstances  would  be 
negligence  of  the  defendant  company,  for 
which  It  would  be  liable  to  the  plaintiff  for 
any  Injuries  to  his  wife  as  the  evidence  may 
show  was  the  approximate  and  direct  result 
of  such  negligence,  provided  that  plaintiff's 
wife  was  at  such  time  not  herself  guilty  of 
contributory  negligence."  This  charge  is  al- 
so complained  of  as  being  erroneous.  In  that 
it  informs  the  Jury,  as  a  matter  of  law, 
that  the  failure  to  use  that  high  degree  of 
care  to  stop  the  train  a  reasonably  sufficient 
length  of  time  to  enable  plaintiff's  wife  to 
alight  In  safety  was  negligence.  The  charge 
is  not  subject  to  the  criticism  made.  It  cor- 
rectly defines  the  appellant's  duty,  and  states 
the  circumstances  under  wlilch  the  carrier 
would  be  liable,  and  leaves  it  for  tbe  Jury 
to  determine  whether  tbe  circumstances  ex- 
isted. The  appellant's  duty  to  Mr&  Harrison 
did  not  terminate  nntU  she  had  alighted  from 
tbe  train.  Railway  v.  MUler,  79  Tex.  79,  16 
S.  W.  264,  U  L.  R.  A  395,  23  Am.  St  Rep. 
308. 

Complaint  Is  made  of  the  action  of  the 
court  in  refusing  the  following  special  charge 
requested  by  appellant:  "If  you  believe  from 
tbe  evidence  that  the  conductor  In  control 
<rf  tbe  train  gave  the  signal  to  put  the  train 
in  motion  under  the  belief  that  the  wife  of 
plalntlfl  had  departed  from  the  train,  and 
yon  fnrtber  believe  from  the  evidence  in  so 
doing,  if  he  did  so,  he  acted  as  a  reasonably 
prudent  person  would  have  acted  under  the 
same  circumstances,  then  you  will  find  for 
tbe  defendant."  Tills  charge  made  the  ques- 
tion of  negligence  on  the  part  of  the  railway 
company  depend  on  the  tieliet  of  the  conduct- 
or, and  In  this  respect  it  does  not  announce 
a  correct  proposition.  It  was  also  erroneous 
In  requiring  of  the  conductor  only  ordinary 
care,  which  Is  not  the  care  owed  by  a  carrier 
to  its  passengera  Tbe  court's  charge  fairly 
submitted  the  Issues  involved,  and  tbere  was 
no  error  in  refusing  the  special  charge. 

Under  api)ellant's  fifth  and  sixth  specifi- 
cations of  error,  which  are  grouped,  it  Is  con- 
tended that  the  charge  of  the  court  Is  erro- 
neous because  It  refers  the'  Jury  to  the  pe- 
tition to  ascertain  the  acts  of  negligence 
charged.  The  charge  did  not  state  tbe  va- 
rious acts  of  negligence  set  up  by  plaintiff, 
bat  referred  tbe  Jury  to  tbe  acts  of  negli- 
gence charged  in  plaintiff's  petition,  and  au- 
thorized a  recovery  if  they  found  such  neg- 
ligence to  exist.  The  charge  was  not  erro- 
neous in  tills  respect  If  the  appellant  de- 
sired a  more  sjieclfic  charge  as  to  tbe  acts 
of  negligence,  he  should  tiave  asked  a  charge 
corering  this  omission. 

It  is  insisted  that  tbe  verdict  of  tbe  Jury 
is  excessive,  and  that  toe  this  reason  the 
court  should  have  granted  appellant's  motion 
for  a  new  trial  based  upon  that  ground.  The 
verdict  Is  for  ^12.50,  and,  while  it  is  large, 
yet  there  is  evidence  which,  in  our  opinion, 
Justlfled  the  Jury  In  their  finding;    and,  in 


deference  to  their  verdict,  we  condnde  that 

the  contention  is  without  merit 

Finding  no  error  in  the  record,  tbe  Judg- 
ment is  affirmed. 


JBRNIOAN  et  al.  v.  LATTDERDALIB  et  al.* 

(Court  of  Civil  Appeals  of  Texas.     March  4, 

1903.) 

DESCENT     AND     DISTRIBUTION  —  STATUTES  — 

COLLATERAL  HEIRS— DESCENT 

PER  STIRPES. 

1.  Rev.  St.  1895,  art  1688,  S  4,  relative  to 
descent  of  Intestate  estates,  enacts  that.  If 
there  be  no  children,  father  or  mother,  or  hus- 
band or  wife,  the  inheritance  shall  be  divided. 
Into  two  moieties,  one  of  which  shall  go  to  the 
paternal  and  the  other  to  the  maternal  kindred, 
and  that,  if  there  be  no  surviving  grandfather 
or  grandmother,  "the  whole  estate  shall  go  to 
their  descendants,  and  so  on  without  end,  pass- 
ing in  like  manner  to  the  nearest  lineal  ances- 
tors and  their  descendants."  Article  1695  pro- 
vides that  when  the  intestate's  children  or 
brothers  and  sisters,  uncles  and  aonts,  "or  any 
other  relations  of  the  deceased  standing  in  the 
first  and  same  degree  alone  come  into  the  par- 
tition, they  shall  take  per  capita,"  and  when 
a  part  of  them  being  diead  and  a  part  living, 
tlie  descendants  of  those  dead  have  right  to 
partition,  such  descendants  shall  inherit  such 
portion  as  the  parent  through  whom  they  in- 
herit would  be  entitled  to  if  alive.  Held  that, 
where  an  intestate's  only  heirs  were  aunts  and 
their  descendants  on  the  maternal  side  and  cons- 
ins  on  the  paternal  side,  section  1695  did  not 
apply,  and  tne  paternal  heirs  took  per  stirpes. 

Appeal  from  District  Court,  Dallas  Coun- 
ty;   Richard  Morgan,  Judge. 

Partition  suit  by  Mrs.  £}.  K.  Jemlgan  and 
others  against  Diana  Wltherspoon  and  anoth- 
er. From  a  Judgment  of  the  district  court 
setting  aside  the  Judgment  rendered  in  the 
county  court  certain  of  the  plaintiffs  ap- 
peal.   Reversed. 

W.  P.  Flniey  and  Crane,  Greer  &  Wliarton, 
for  appellants.  Taylor  &  Coombes,  for  ap- 
pellees. 

NEIIiL,  J.  This  suit  originated  on  motion 
filed  by  appellants  and  other  heirs  of  the 
estate  of  S.  P.  Emerson,  deceased,  in  tbe 
comity  court  sitting  for  probate  purposes, 
against  Diana  Wltherspoon  and  Z.  E.  Wheel- 
er, to  petition  seven-twelftbs  of  the  estate  of 
S.  P.  Emerson,  deceased,  among  them,  plain- 
tiffs as  well  as  defendants.  The  contention 
of  plaintiffs  was  that  such  part  of  tbe  es- 
tate should  be  partitioned  and  distributed 
upon  a  per  stirpes  basis.  The  defendants, 
Diana  Wltherspoon  and  Z.  E.  Wheeler,  an- 
swered, admitting  tbe  facts  pleaded  by  plain- 
tiffs, which  are  recited  In  our  conclusions  of 
fact  i)ut  contended  for  partition  and  dis- 
tribution upon  a  per  capita  Imsls.  In  the 
county  court  Judgment  was  rendered  in  ac- 
cordance with  plaintiffs'  contention,  which, 
upon  appeal  to  the  district  court  was  set 
aside,  and  Judgment  there  entered  in  con- 
sonance with  the  contention  of  the  defend- 
ants.   From  this  Judgment  M.  B.  Wheeler, 

•Rehearlnc  denied  April  1,  ISU,  and  writ  ot  error 
denied  bjr  Supreme  Court. 
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D.  A.  Emerson,  John  0.  Emerson,  Bfary  B. 
Butler  and  her  husband,  B.  F.  Butler,  Jas. 
0.  Emerson,  W.  R.  Emerson,  Ida  Wilson  and 
her  husband,  Geo.  Wilson,  Mattle  Kinslotr, 
and  John  Emerson  have  appealed. 

Condoslons  of  Fact 

"When  S.  P.  Emerson  died  on  the  16th  day 
of  October,  A.  D.  1900,  he  did  not  leave' sur- 
yiylng  him  a  wife  or  child  or  children  or  their 
descendants,  or  brothers  or  sisters  or  their 
descendants,  or  father  or  mother,  or  grand- 
father or  grandmother.  He  did,  however, 
leave  surviving  him  one  aunt  and  the  de- 
scendants of  two  other  aunts  on  the  maternal 
side,  and  the  children  or  descendants  of  three 
aunts  on  the  paternal  side.  In  any  event, 
then,  the  seven-twelfths  of  the  estate  of  S. 
P.  Emerson,  deceased,  to  which  his  heirs  at 
law  were  entitled,  would  be  divided  Into  two 
moieties,  the  maternal  moiety  and  the  pater- 
nal moiety.  With  respect  to  the  maternal 
moiety  the  facts  of  kinship  were  as  follows: 
The  mother  of  S.  P.  Emerson,  deceased, 
namely.  Oney  Handle  Emerson,  had  three 
sisters,  Mrs.  E.  K.  Jernigan,  Mrs.  Tabitha 
Walters,  and  Mrs.  Lucy  Travis.  Mrs.  E.  K. 
Jernigan  is  stUl  living,  and  participated  in 
the  partition  and  distribution  of  the  said  es- 
tate. Mrs.  Tabitha  Walters  la  dead,  but  left 
surviving  her  a  daughter,  Mrs.  Elizabeth 
Irion.  Mrs.  Elizabeth  Irion  is  dead,  but  left 
surviving  her  one  son  and  four  daughters, 
J.  W.  Irion,  Iva  Harris,  May  Aden,  Pearl 
Irion,  and  Bessie  Irion.  Mrs.  Lucy  Travis 
is  dead,  but  left  surviving  her  three  chil- 
dren, Lyttleton  W.  Travis,  Joe  Travis,  and 
Lucy  Harris.  Lyttleton  W.  Travis  la  stlU 
living.  Joe  Travis  is  dead,  but  left  surviving 
him  a  daughter,  Mrs.  Anna  McElwrath.  Mrs. 
Lucy  Harris  Is  dead,  but  left  surviving  her 
a  daughter,  Mrs.  Emma  Walker.  Mrs.  Em- 
ma Walker  is  dead,  but  left  surviving  her 
three  children,  W.  L.  Walker,  A.  H.  Walker, 
and  Lucy  Walker.  In  the  case,  then,  of  the 
maternal  moiety  of  the  said  portion  of  the 
said  estate,  when  S.  P.  Emerson  died  he  left 
surviving  him  one  aunt,  Mrs.  E.  K.  Jernigan; 
one  first  cousin,  Lyttleton  W.  Travis;  and 
nine  second  cousins,  J.  W.  Irion,  Iva  Harris, 
May  Aden,  Pearl  Irion,  Bessie  Irion,  Ansa 
McElwrath,  W.  L.  Walker,  A.  H.  Walker, 
and  Lucy  Walker.  With  respect  to  the  pater- 
nal moiety,  the  facts  of  kinship  were  as  fol- 
lows: The  father  of  S.  P.  Emerson,  deceas- 
ed, namely.  Pleas  Emerson,  had  three  sis- 
ters, Mrs.  Mary  Wheeler,  Mrs.  Julia  Wheel- 
er, and  Mrs.  Susan  Emerson.  They  are  each 
dead.  Mrs.  Mary  Wheeler  left  surviving  her 
a  son,  M.  B.  Wheeler.  Mrs.  Julia  Wheeler 
left  surviving  her  five  children,  Mrs.  Susie 
Bostic,  Diana  Wltherspoon,  Z.  E.  Wheeler, 
J.  H.  Wheeler,  and  Tom  Wheeler.  Mrs. 
Susie  Bostic  is  dead,  but  left  surviving  her 
four  children,  Lizzie  Garter,  Nannie  Carter, 
W.  T.  Bostic,  and  L.  F.  Stinnett.  Mrs.  Susan 
Emerson  is  dead,  but  left  surviving  her  two 
sons,  William   Emerson  and  Joe  Emerson. 


William  Emerson  is  dead,  but  left  surviving 
him  six  children,  D.  A.  Emerson,  John  C. 
Emerson,  Mary  B.  Button,  James  G.  Emer- 
son, W.  R.  Emerson,  and  Ida  Wilson.  Joe 
Emerson  is  dead,  but  left  surviving  him  two 
children,  Mattle  Klnslow  and  John  Emerson." 
It  will  be  observed  from  these  facts  that 
the  heirs  of  the  deceased  on  the  paternal  side 
are  five  first  cousins  and  twelve  second 
cousina. 

Conclusiona  of  Law. 

It  is  conceded  by  both  partlea  tiiat  the 
portion  of  the  estate  to  be  distributed  should 
be  divided  into  two  moieties,  the  one  to  go 
to  the  paternal  and  the  other  to  the  maternal 
kindred.  The  question  is,  are  the  moieties 
to  be  divided  per  capita  or  per  stirpes  as  be- 
tween the  heirs  to  the  moiety  of  the  estate? 
The  contention  of  appellants  is  that  in  fix- 
ing and  determining  the  fractional  interest 
of  each  heir  the  estate  should  not  be  divided 
into  two  separate  estates,  but  should  be  di- 
vided into  two  halves  or  moieties,  one-half  to 
go  to  the  maternal  kindred  and  one-half  to 
the  paternal;  and  that  the  partition  and  dis- 
tribution of  each  nooiety  among  the  maternal 
and  paternal  kindred,  respectively,  should 
not  be  made  upon  a  per  capita  basis,  but 
upon  a  per  stirpes  basis.  That  Is  to  say,  each 
heir,  except  Mrs.  E.  K.  Jernigan,  should 
take  his  or  her  part  from  or  through  bis  or 
her  respective  ancestor.  On  the  other  hand, 
the  contention  of  appellees  Is  that  the  seven- 
twelfths  interest  of  the  estate  of  decedent 
should  be  (as  it  was  by  the  district  court) 
divided  into  two  moieties,  one  to  go  to  the 
paternal  and  the  other  to  the  maternal  kin- 
dred; thus  constituting  two  separate  and  dis- 
tinct estates,  the  basis  of  distribution  in  the 
one  no  way  affecting  the  basis  of  distribu- 
tion in  the  other. 

Under  either  contention  the  result  in  the 
distribution  among  the  heirs  on  the  maternal 
side  would  be  the  same.  In  fact,  there  is  no 
difference  in  the  distribution  of  the  maternal 
moiety  in  the  district  court  from  that  made 
in  the  county  court  And  as  none  of  the 
parties  complain  of  the  decree  of  partition 
as  to  that  half,  it  may  be  considered  as  prop- 
erly distributed,  and,  except  incidentally,  no 
further  notice  need  be  taken  of  it.  Prac- 
tically, the  real  contention  is  in  regard  to  the 
partition  among  the  paternal  kindred.  As 
stated  by  the  trial  Judge,  "the  contention  upon 
the  part  of  appellants  Is  that  the  basis  of  the 
partition  of  the  moiety  of  the  estate  td  which 
the  paternal  kindred  are  entitied  should  be 
the  number  of  the  paternal  aunts  from  whom 
the  surviving  kindred  are  descended,  and 
that  therefore,  the  descendants  of  each  aunt 
are, entitled  to  one-third  of  this  moiety,  and 
should  divide  this  one-third  among  them- 
selves per  stirpes."  That  "the  contention  of 
appellees  is  that  the  basis  of  the  partition  of 
this  moiety  should  be  the  number  of  paternal 
cousins,  and  that,  therefore,  each  of  the  five 
surviving  paternal  first  cousins  to  entitied 
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to  one-eighth,  and  the  descendants  of  each 
of  the  three  deceased  consins  are  entitled  to 
one-eighth,  and  should  divide  tliis  one-elghtb 
among  themselves  per  stirpes."  In  support 
of  their  contention  the  appellants  claim  that 
the  last  sentence  in  section  4,  art.  1688,  Rev. 
St  1895,  is  applicable  to  and  governs  the  de- 
scent and  distribution  of  the  estate,  and  that 
article  1685  is  inapplicable  thereto.  On  the 
contrary,  the  appellees  maintain  that  article 
1695  Is  applicable,  and  should  govern  and 
contnd  In  the  distribution  of  the  estate 
among  the  paternal  heirs. 

Section  4  of  article  1688  Is  as  follows:  "If 
there  be  none  of  the  kindred  aforesaid,  then 
the  inheritance  shall  be  divided  into  two 
moieties,  one  of  which  shall  go  to  the  pater- 
sal  and  the  other  to  the  maternal  kindred, 
in  the  following  course,  that  Is  to  say:  To 
the  grandfather  and  grandmother  In  equal 
portions,  but  If  only  one  of  these  be  living, 
then  the  estate  shall  be  divided  Into  two 
equal  parts,  one  of  which  shall  go  to  such 
surrlvor,  and  the  other  shall  go  to  the  de- 
scendant or  descendants  of  such  deceased 
grandfather  or  grandmother.  If  there  be  no 
such  descendants,  then  the  whole  estate  shall 
be  inherited  by  the  surviving  grandfather  or 
grandmother.  If  there  be  no  surviving 
grandfather  or  grandmother,  then  the  whole 
of  sncb  estate  shall  go  to  their  descendants, 
and  BO  on  without  end,  passing  In  like  man- 
ner to  the  nearest  lineal  ancestors  and  their 
descendants." 

Article  1695,  Rev.  8t  18d5,  is  as  follows: 
"When  the  intestate's  children,  or  brothers 
and  sisters,  uncles  and  aunts,  or  any  other 
relations  of  the  deceased  standing  in  the 
first  and  same  degree  alone  come  into  the 
partition,  they  shall  take  per  capita— that  Is 
to  say,  by  persons;  and  when  a  part  of 
them  being  dead  and  a  part  living,  the  de- 
scendants of  those  dead  have  right  to  parti- 
tion, such  descendants  shall  Inherit  only  such 
portion  of  said  property  as  the  parent 
through  whom  they  Inherit  would  be  entl- 
Ued  to  If  alive." 

"Relations  of  the  deceased,"  whatever  may 
be  the  degree  of  relationship,  can  only  come 
into  partition  of  a  decedent's  separate  estate 
by  inheritance  either  under  article  1688  or 
article  1689,  Rev.  8t  1896;  the  former  pro- 
viding for  cases  where  the  intestate  leaves 
no  husband  or  wife,  the  latter  for  cases 
where  the  intestate  leaves  a  husband  or  wife. 
The  former  statute,  and  only  so  mnch  of  It 
as  we  have  quoted,  is,  of  the  two,  the  only 
one  applicable  in  this  case.  When  they  come 
Into  partition  of  an  estate  inherited  under 
either  statute,  article  1695  provides  who 
shall  take  per  capita.  "They  are  the  intes- 
tate's children  or  brothers  or  sisters,  uncles 
and  aunts,  or  any  other  relations  of  the  de- 
ceased standing  in  the  first  and  same  de- 
gree alone."  Conceding  that  the  seven- 
twelfths  of  S.  P.  Emerson's  estate  should  have 
been  divided  Into  two  moieties,  one  to  go 
to  his  maternal  the  other  to  his  paternal 


heirs,  it  would  seem,  as  the  Intestate  left 
surviving  him  an  aunt  and  the  descendants 
of  two  other  aunts  on  the  maternal  side,  that 
the  distribution  of  the  maternal  moiety 
might  be  governed  by  the  provisions  of  this 
article;  but  as  the  result  as  to  the  distribu- 
tion in  this  case  would,  without  regard  to  It, 
be  the  same  as  under  article  1688,  it  is  not 
necessary  for  us  to  pass  upon  the  question. 
If  the  estate  were  not  divided  into  moieties, 
and  no  distinction  as  to  Its  distribution  made 
between  the  maternal  and  paternal  heirs, 
there  being  one  aunt  and  the  descendants 
of  five  others,  and  article  1695  were  to  con- 
trol the  distribution,  the  result  In  this  par- 
ticular case  would  be  the  same  as  it  would 
be  If  the  method  of  distribution  contended 
for  by  the  appellants  were  adopted.  But  as 
it  is  conceded  by  the  parties— and,  we  think, 
correctly— that  the  estate  was  properly  divid- 
ed into  moieties,  this  Is  a  matter  of  no  per- 
tinency to  the  question  under  consideration. 
When  we  come  to  the  question  as  to  bow 
the  paternal  moiety  should  be  distributed 
among  those  who  come  into  its  partition,  we 
can  see  no  application  whatever  of  article 
1685  to  its  dlsMbutlon.  Here  we  have  nei- 
ther children,  nor  brothers  and  sisters,  nor 
uncles  and  aunts,  nor  any  other  relations  of 
the  deceased  standing  In  the  first  and  same 
degree  alone.  It  is  idle  for  us  to  speculate 
as  to  the  purpose  of  the  Legislature  In  amend- 
ing article  1662,  Rev.  St.  1879,  which,  up  to 
March  25,  1887,  had  been  the  law  from  March 
18,  1848  (Oldham  &  W.  Dig.  art.  350;  Pascb. 
Dig.  art.  3425),  and,  we  might  say,  in  effect, 
the  law  since  December  18,  1837  (Hart.  Dig. 
art  583).  Sometimes  the  ways  of  the  Legis- 
lature, like  those  of  the  Supreme  Lawgiver, 
"are  Inscrutable,  and  past  finding  out"  It 
Is  sufficient  for  us  to  know  that  the  amend- 
ment was  made,  and  by  it  the  law  changed. 
It  would  be  equally  futile  for  us  to  attempt 
to  interpret  the  full  scope  and  meaning  of 
the  clause,  "or  any  other  relations  of  the 
deceased  standing  in  the  first  and  same  de- 
gree alone,"  occurring  In  the  statute  as 
amended.  However,  we  cannot,  as  did  the 
district  Judge,  eliminate  certain  -^^ords,  so  as 
to  give  It  the  same  meaning  the  article  had 
before  It  was  amended.  The  amendment 
would  have  never  been  made  had  the  Legis- 
lature contemplated  no  change  In  the  law. 
If  the  clause  Is  meaningless,  or  surplusage, 
then  the  article  provided  only  for  a  partition 
when  the  intestate's  children,  or  his  brothers 
or  sisters,  or  his  uncles  and  aunts,  come  into 
partition.  It  is  easier  to  tell  what  the  clause 
does  not  mean  than  what  It  does.  It  certain- 
ly does  not  mean  that  first  cousins  of  the 
deceased  stand  in  the  first  degree  of  kin- 
ship to  him.  In  reckoning  degrees  of  col- 
lateral kindred,  the  canon  law,  adopted  by 
the  common  law,  reckons  from  the  common 
ancestor  down  to  the  more  remote  party. 
Thus  brothers  are  related,  by  the  canon 
law  mode  of  computation.  In  the  first  degree, 
first  cousins  In  the  second,  second  and  third 
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cousins  In  tbe  third,  and  fourth  cousins  In 
the  fourth.  Minor's  Inst,  book  2,  p.  524; 
BL  Com.  book  2,  p.  206.  If,  as  la  asserted 
by  the  Supreme  Court  In  Powers  t.  Morri- 
son, 88  Tex.  137,  30  S.  W.  831,  28  L.  R.  A. 
521,  S3  Am.  St  Rep.  738,  "the  sole  purpose 
of  the  article  [article  1695]  was  to  declare 
under  what  circumstances  those  entitled  to 
the  Inheritance  should  take  per  capita  and 
under  what  contingencies  they  should  take 
per  stirpes,"  it  is  evident  from  the  facts  in 
this  case  that  the  article  does  not  apply  nor 
furnish  the  rule  for  the  distribution  of  the 
moiety  among  the  paternal  heirs  of  S.  P. 
Emerson,  for  none  of  them  come  within  the 
classes  or  degree  of  relationship  enumerated 
and  designated  In  said  article.  Then,  there 
being  no  surviving  grandfather  or  grandmoth- 
er, this  moiety  of  the  estate  must  "go  to 
their  descendants,  and  so  on  without  end, 
passing  in  like  manner  to  their  nearest  lineal 
ancestors,  and  their  descendants,"  as  Is  con- 
tended by  appellants. 

Therefore  the  Judgment  of  tbe  district 
court  is  reversed,  and  Judgment  wlU  be  here 
rendered  fixing  and  determining  the  Interest 
of  each  of  the  heirs,  named  In  our  conclu- 
sions of  fact,  of  S.  P.  Emerson,  deceased, 
in  the  seven-twelfths  of  his  estate  by  dividing 
It  into  two  moieties,  one  to  go  to  the  paternal 
kindred,  the  other  to  the  maternal.  And  tbe 
distribution  of  each  moiety  among  the  pat«- 
nal  and  maternal  kindred  is  made  upon  a 
per  stirpes  basis;  that  Is  to  say,  each  heir, 
except  Mrs.  Jernlgan,  Inheriting  his  or  her 
part  through  his  or  her  respective  ancestor. 
Which  Judgment  here  rendered  will  be  the 
same  as  that  rendered  in  the  county  court 

Reversed  and  rendered. 


TEXAS  &  P.  RY.  CO.  y.  BMISSEN  et  aL« 

(Court  of  Civil  Appeals  of  Texas.     March  7, 

1903.) 

CARRIERS— DELAY  IN  TRANSPORTATION-CAT- 

TLE— DAMAOK&-ACT  OF  OOD— PARTNER- 
SHIP—SHARING  PROFITS— INTEREST. 

1.  Where,  in  an  action  for  damages  to  cattle 
by  delay  lii  transportation,  the  court  charged 
tiiat  what  would  be  an  unreasonable  delay  in 
forwarding  and  transporting  said  cattle  was  a 
question  of  fact  for  tbe  jury,  and  that  the  rail- 
road company  wag  obligated  to  transport  them 
within  a  reasonable  time,  the  refusal  to  charge 
that,  in  determining  the  question  of  reasonable- 
ness of  time,  the  jury  Bhould  consider  all  the 
incidents  of  the  service,  was  not  error,  as  being 
sufficiently  covered  by  the  instruction  given. 

2.  Where,  in  an  action  ag.iinst  a  carrier  for 
damages  to  cattle,  the  plaintiff  was  by  the  in- 
structions restricted  in  his  recovery  to  damages 
resulting  from  tbe  delays  in  transportation  and 
a  collision,  and  the  jury  were  not  authorized  to 
consider  the  matter  of  delay  in  loading  and  re- 
loading, though  there  was  testimony  that  such 
work  was  performed  by  the  carrier,  the  refusal 
to  instruct  the  jury  to  disregard  any  evidence 
as  to  any  delay  in  loading  and  reloading  the 
cattle  was  not  error. 

3.  Where  a  railroad  company  transporting 
cattle  fr6m  Texas  to  niinolB  unnecessarily  de- 
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layed  tiiem  on  the  route  so  that  they  were  ex- 
posed to  severe  cold  and  snow  in  Missouri,  sncb 
weather  in  December  was  not  an  "act  of  God" 
which  excused  the  carrier  from  liability. 

4.  Where  a  cattle  owner  agreed  with  one 
who  assisted  in  shilling  cattle  that  he  should 
receive  one-half  the  profits  on  a  cert^n  num- 
ber, in  lien  of  wages  for  his  services,  sncb 
contract  did  not  constitute  a  partnership. 

5.  In  an  action  against  a  earner  for  damages 
to  cattle  resulting  trom  delay  in  transportation 
and  a  collision,  interest  is  recoverable  as  a  part 
of  the  damages. 

Appeal  from  District  Conrt,  Mitcbdl  Coun- 
ty;   W.  R.  Smith,  Judge. 

Action  by  M.  Z.  Smlssen  against  tbe  Texas 
&  Pacific  Railway  Company  and  another. 
From  a  Judgment  in  favor  of  plalntifl,  defend- 
ant Texas  &  Pacific  Railway  C<Hnpany  ap- 
peals.   Affirmed. 

B.  O.  Bldwell  and  H.  0.  Shropshire,  for 
appellant    Oowan   &  Bumey,   for  app^ees. 

SPEER,  J.    Appellee  M.  Z.  Smlssen  sued 
the  Texas  &  Pacific  Railway  Company  and 
tbe  St  Louis  &  San  Francisco  Railway  Com-        i 
pany  to  recover  damages  In  the  sum  of  ^,560 
for  injuries  to  328  head  of  cattle  shipped  by 
him,  under  a  contract  with  said  railway  com- 
panies, from  Big  Springs,  Tex.,  to  National 
Stock  Yards,  Illinois.    The  negligence  alleg-        j 
ed  consisted  of  delays,  rough  handling,  col-        i 
lislon,    etc.,   and   the   Injuries   resulting,   of 
shrinkage  and  loss  of  weight,  depreciation  In 
condition  and  value,  and  decline  In  market 
value  of  said  cattle.    There  was  Judgment 
for  $2,000,  two-thirds  of  which  by  the  ver- 
dict of  tbe  Jury  was  apportioned  against  the        ' 
appellant,  and  the  remainder  against  the  St. 
Iiouis  &  San  Francisco  Railway   Company. 
The  Texas  &  Pacific  Company  alone  appeals. 

The  first  ground  for  a  reversal  urged  before 
us  is  that  the  verdict  against  appellant  Is  ex- 
cessive. Tbe  evidence  shows  that  appellee 
Smlssen  was  damaged  in  an  amount  in  ex- 
cess of  the  verdict  of  the  Jury,  and  that  tbe 
negligence  of  appellant  occasioned  the  greater 
part  of  these  damages.  We  cannot  say  the 
apportionment  was  wrong.  We  think  it  war- 
ranted by  the  evidence.  ; 

It  was  unnecessary.  If  it  would  not  have 
been  error,  for  tbe  court  to  Instruct  tbe  Jury 
that  "in  determining  the  question  of  tbe  rea- 
sonableness of  the  time,  under  the  forego- 
ing instructions,  you  will  take  into  considera- 
tion all  the  Incidents  of  the  service,  such  as 
the  probable  breaking  of  machinery,  the  place 
and  the  character  of  the  shipment"  etc.,  be- 
cause tbe  conrt.  In  the  main  charge,  had  al- 
ready sufficiently  covered  this  question,  by 
telling  tbe  Jury  that  "what  would  be  an  im- 
reasonable  delay  In  forwarding  and  trans- 
porting said  cattle,  or  what  would  be  a  rea- 
sonable time  within  which  said  cattle  should 
have  been  transported,  are  purely  questions  of 
fact  for  your  exclusive  determination  from 
all  the  facts  and  circumstances  In  evidence 
before  you."    The  Jury  were  further  Instruct- 
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ed  at  the  instance  of  the  appelant  that  the 
contracts  provided  that  said  cattle  were  not 
to  be  transported  within  any  specific  time,  nor 
delivered  at  any  particular  hour,  nor  In  sea- 
son for  any  particular  market,  but  that  the 
railway  company  were  obligated  to  transport 
said  cattle  within  a  reasonable  time.  There 
was  no  error  In  refusing  the  special  charge. 

Nor  was  It  error  for  the  court  to  refuse  to 
instroct  the  Jury  to  disregard  and  not  con- 
sider any  evidence  whatever  with  regard  to 
any  delay  or  damages  occasioned  by  any  de- 
lay In  loading  and  reloading  the  cattle.  The 
plaintiff  alleged  and  the  testimony  showed 
that  the  work  of  loading  and  reloading  was 
undertaken  and  performed  by  the  railway 
companicB.  Mexican  National  Ry.  Go.  v.  Sav- 
age (Tex.  Civ.  App.)  41  S.  W.  663.  But  aside 
from  this,  the  charge  of  the  court  did  not  au- 
thorize the  Jury  to  consider  this  matter  at  alL 
The  plaintiff  was  restricted  in  his  recovery 
to  the  damages  resulting  from  the  delays 
in  transportation,  and  the  collision  which  oc- 
curred at  Baird,  Tex.,  on  the  line  of  appel- 
lant 

The  evidence  shows  that  the  cattle  were 
exposed  ai  route  to  a  very  severe  spell  of  cold 
weather,  In  consequence  of  which  they  were 
more  or  less  Injured,  and  appellant  complains 
that  It  should  not  be  held  liable  for  this  In- 
jury, Inasmuch  as  the  cold  weather  was  the 
act  of  God.  It  la  probably  a  sufficient  an- 
swer to  say  that  no  such  exemption  from 
liability  was  pleaded;  but,  however  that  may 
be,  we  cannot  hold  that  a  snowstorm  In  Mis- 
souri in  the  winter  season  is  an  "act  of  God," 
In  the  sense  In  which  that  term  is  used.  Pru- 
Itt  V.  H.  &  St  J.  B,  Co.,  62  Mo.  527.  It 
ORHI^t  to  have  been  reasonably  foreseen  that 
a  Bblpment  of  cattle  In  the  nwnth  of  Decem- 
ber, If  unnecessarily  delayed  en  route  to  Illi- 
nois, would  probably  be  Injured  by  reason 
of  exposure  to  severe  or  cold  weather.  If 
the  appellant's  negligence  resulted  In  ex- 
posing the  cattle  to  the  cold,  or  in  exposing 
them  for  an  unnecessary  length  of  time.  It 
would  be  liable.  The  principles  announced 
In  the  Bergman  (Tex.  Civ.  App.;  64  S.  W. 
999)  and  Darby  CTex.  Civ.  App.;  67  S.  W. 
129)  Cases  have  no  application  here.  The 
case  of  Gillett  v.  M.,  K.  &  T.  Ry.  Co.  (Tex. 
ClT.  App.)  68  S.  W.  61,  is  also  easily  distin- 
guishable. In  the  case  last  mentioned  the 
ahipiiers  of  a  car  of  cabbages  directed  the 
company  to  keep  the  vent  In  the  end  of  the 
car  open  to  the  point  of  destination.  It  was 
in  the  month  of  February,  and  some  of  the 
vegetables  frose.  The  company  was  held  not 
liable,  because  there  was  no  negligence  upon 
ita  pajrt  It  was  not  the  duty  of  the  carrier 
to  disregard  the  consignor's  instructions,  and 
close  the  vent  which  they  directed  to  be 
left  open.  In  this  case  Smissen  is  presumed 
to  have  known  his  cattle  would  probably  be 
exposed  to  cold  weather  en  route  to  nilnoU 
at  the  season  of  the  year  his  shipment  was 
made,  and  to  have  assumed  the  risk  of  all 
necessary  exposure;    but  the  company  was 


chargeable  with  a  like  knowledge  of  the 
probable  condition  of  the  weather,  and  Is  lia- 
ble for  all  unnecessary  exposure  occasioned 
by  Its  negligent  delays. 

The  fact  that  A.  C  Pearson  bought  61 
head  of  this  shipment  under  an  agreement 
with  Smissen  that  he  should  receive  one- 
half  of  the  profits  as  bis  compensation  for 
services  connected  with  the  shipment  does 
not  constitute  him  a  partner  to  the  extent 
of  that  number  of  the  cattle.  He  bought 
them  for  Smissen,  with  Smissen's  money, 
and  at  no  time  owned  any  interest  whatever 
in  them.  He  was  to  share  the  profits  in  lieu 
of  wages.  This  does  not  constitute  a  part- 
nership between  them.  Buzard  v.  Banli  of 
Greenville,  67  Tex.  83,  2  S.  W.  54,  60  Am. 
Kep.  7;  Goode  v.  McCartney,  10  Tex.  193; 
Cothran  v.  Marmaduke,  60  Tex.  370;  Ste- 
vens V.  Gainesville  National  Bank,  62  Tex. 
499;  Brown  v.  Watson,  72  Tex.  216,  10  8.  W. 
395. 

It  Is  too  well  settled  to  requbre  citation  of 
authorities  that  interest  so  called,  may  be 
recovered  in  a  case  like  this  as  a  part  of  the 
damages.  It  was  specially  asked  for  in  the 
petition,  and  the  court  correctly  histructed 
the  Jury  to  allow  it 

All  assignments  are  overruled,  and  the 
Judgment  is  affirmed. 


ADKINSON  V.  PORTBH.* 

(Court  of  Civil  Appeals  of  Texas.     Feb.  26, 

1903.) 

PUBLIC    LANDS— LEASEi3—ASSIQNBIBNT—PREF- 

BRBNCE  RIGHT  TO  PURCHASE— ERRORS 

IN   JUDGMENT— CORRECTION. 

1.  The  priTiiege  of  a  lessee  of  state  lands  to 
purchase  the  lands  within  60  days  after  the 
expiration  of  the  lease,  in  preference  to  other 

§urchaser8,   is   a  persoual    privilege,   destroyed 
y  bis  transferring  the  lease  to  another. 

2.  This  privilege  is  not  revived  by  the  as- 
signee of  the  lease  quitclaiminK  his  iuterest  in 
the  lands  to  the  lessee  after  the  expiration  of 
the  lease. 

3.  Rev.  St  art  8250,  which  prohibits  a  ten- 
ant from  sableaaing  the  premises  without  the 
landlord's  consent,  prevenung  an  assignment  of 
a  lease  as  well  as  an  underlease,  applies  to 
tenants  under  leases  granted  by  the  state,  in 
the  absence  of  statutory  provisions  in  the  laws 
for  the  leasing  of  public  lands. 

4.  In  an  action  by  an  applicant  for  the  pur- 
chase of  lands  from  the  state,  the  petition  and 
the  evidence  descril>ed  the  lands  as  section  43, 
certificate  No.  1423.  Tlie  judgment  as  copied 
in  the  record,  described  the  lands  as  section 
432,  certificate  No.  4222.  Held,  that  the  error 
could  be  corrected  by  the  pleadings  and  evi- 
dence, and  would  not  necessitate  a  reversal. 

Appeal  from  District  Court  Schleicher 
County;  J.  W.  Tlmmins,  Judge. 

Suit  by  M.  M.  Porter  against  J.  R.  Adkin- 
son.  From  a  Judgment  for  plalntltf,  defend- 
ant appeals.     Affirmed. 

L.  H.  Brightman  and  Ball  &  Ingrum,  for 
appellant    N.  A.  Brown,  for  appellee. 

FLY,  J.  This  suit  was  Instituted  by  ap- 
pellee to  recover  sections  41,  61,  53,  and  57, 
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consisting  each  of  640  acres  of  land.  Ap- 
pellant answered  by  general  denial  and  plea 
of  not  guilty.  A  trial  by  the  court  without 
a  jury  resulted  in  a  Judgment  for  appellee. 
It  is  disclosed  by  the  facts  that  on  August 
17,  1800,  the  state  of  Texas  leased  to  ap- 
pellant for  one  year  section  43,  and  on 
August  23,  1800,  sections  41,  51,  and  67  were 
also  leased  by  the  state  to  appellant  for  one 
year.  On  April  29,  1901,  appellant  transfer- 
red his  leases  on  said  sections  of  land;  the 
lease  to  section  43  being  transferred  to  El 
H.  Hogan,  who  transferred  it  to  S.  D.  Ho- 
gan.  The  other  sections  were  transferred 
to  Louis  Althoua.  On  August  17,  1901,  at 
'12:11  o'clock  a.  m.,  appellee  applied  for  the 
pnrchase  of  section  43  in  the  legal  manner, 
making  the  necessary  payment  Again,  on 
August  24,  1901,  appellee  made  another  ap- 
plication for  the  purchase  of  section  48,  and 
also  applied  for  the  purchase  of  sections  41, 
61,  and  57,  as  additional  sections  to  her  home 
section,  No.  43;  the  law  being  followed  In  all 
respects.  After  applications  of  appellee  had 
been  filed,  Louis  Althous  and  S.  D.  Hogan 
also  applied  to  purchase  the  aforesaid  lands, 
but  their  applications  were  rejected  on  the 
ground  that  J.  R.  Adkinson  bad  the  prefer- 
ence right  to  purchase  the  land  for  60  days 
after  the  expiration  of  the  lease.  On  October 
1,  1901,  Althous  and  Hogan  transferred  and 
quitclaimed  to  J.  R.  Adkinson  all  of  their 
right,  title,  and  Interest  in  and  to  the  lands 
In  controversy;  and  be  on  October  12,  1901, 
applied  to  purchase  section  43  as  his  home 
section,  and  the  other  sections  as  additional 
sections,  and  the  GommlBsloner  of  the  Gen- 
eral Land  OfBce  awarded  the  lands  to  him, 
and  rejected  the  applications  of  appellee. 
The  lands  had  been  duly  classed  as  dry  graz- 
ing land,  appraised  at  $1  an  acre,  and  placed 
on  the  market.  Appellee  was  an  actual  set- 
tler in  good  faith  on  section  48  at  the  time 
she  filed  her  applications  for  the  purchase 
of  the  land,  and  complied  with  every  require- 
ment of  the  law.  We  find  that  appellant  was 
not  an  actual  settler  in  good  faith  on  any 
part  of  the  land  at  the  time  he  applied  to 
purchase  it.  Appellee  was  dispossessed  of 
the  land  in  June,  1902. 

Whatever  may  be  said  as  to  the  first  ap- 
plication for  purchase  of  section  43  being 
premature  and  before  the  lease  expired,  it 
is  clear  that  her  second  application,  on 
August  24th,  was  made  after  the  expiration 
of  both  leases,  and  her  applications  were 
made  several  weeks  before  appellant  applied 
to  purchase  the  land.  Hla  claim  must  rest, 
therefore,  on  his  superior  right  to  purchase 
the  land  at  any  time  within  60  days  after 
the  expiration  of  his  leases.  The  prior  right 
uipon  the  part  of  the  lessee  to  purchase  lands 
as  an  actual  settler  within  60  days  after  ex- 
piration of  his  lease  is  a  personal  privilege 
granted  to  the  lessee;  and  while  a  lessee  is 
not,  in  terms,  prohibited  by  the  statute  from 
underleasing  or  transferring  his  lease,  it  is 
held  that  he  cannot  transfer   the   right  to 


pnrchase  given  by  the  statute.  Hazlewood  v. 
Rogan  (Tex.  Sup.)  67  S.  W.  80.  The  effect 
of  the  transfer  of  the  lease,  if  at  all  permia- 
Blble,  was  to  destroy  the  privilege  granted  to 
the  lessee,  and  placed  him  on  the  same  foot- 
ing with  any  other  person  desiring  to  pur- 
chase. The  right  of  the  lessee  under  the 
statute,  having  been  destroyed  by  his  own 
act,  could  not  be  revived  by  any  act  of  those 
to  whom  the  lease  was  transferred.  After 
the  expiration  of  the  lease  they  possessed  no 
right  in  connection  with  the  land.  It  was 
never  contemplated  by  the  law  that  a  lessee 
could  transfer  his  lease  to  others,  and  after 
the  expiration  of  the  lease,  when  It  became 
apparent  that  an  actnal  settler  on  the  land 
had  applied  in  good  faith  to  purchase  the 
land,  and  the  claims  of  the  sublessees  to 
purchase  would  not  be  recognized,  the  orig- 
inal lessee  could  oust  a  prior  purchaser  by 
getting  a  transfer  from  the  sublessees,  or 
by  any  right  to  purchase  that  remained  in 
the  lessee  In  spite  of  his  transfer  of  his 
lease.  Article  3250  of  the  Revised  Statutes 
denies  to  a  tenant  the  right  to  rent  or  lease 
lands  or  tenements  to  any  other  person  with- 
out the  consent  of  the  landlord,  and.  In  the 
absence  of  such  right  being  specially  granted 
In  the  laws  providing  for  the  lease  of  pnbUc  j 
lands  by  the  state.  It  Is  reasonable  that  the  { 
general  statute  would  apply  to  the  state's  | 
tenants  as  well  as  to  all  others.  It  has  been 
held  that  an  assignment  of  a  lease  Is  wltliin 
the  contemplation  of  the  statute,  as  well  as 
an  underlease.  Railway  v.  Settegast,  79  Tex. 
256,  15  S.  W.  228;  Forrest  v.  Dumell,  86 
Tex.  647,  26  S.  W.  481.  It  Is  Intimated,  al- 
though not  directly  aeclded,  in  the  Settegast 
Case,  above  cited,  that  a  subletting  or  trans- 
fer of  the  lease  by  a  tenant  would  cause  a 
forfeiture  of  the  lease;  and  it  would  follow 
that.  If  article  3250  applies  to  rental  con- 
tracts made  by  the  state,  there  was  a  for- 
feiture of  the  contract  by  the  transfer  of  the 
lease  to  another  by  appellant  without  the 
consent  of  the  state.  The  facts  disclose,  in 
this  case,  that  the  appellant  parted  with  his 
lease,  and  showed  no  desire  whatever  to 
purchase  the  lands  until  after  he  saw  that  | 
appellee  was  an  actual  settler  in  good  faltb, 
and  would  defeat  the  claim  of  bis  sublessees. 
He  then  made  his  application,  but  there  is 
sufficient  evidence  to  establish  that  he  was 
not  an  actual  settler  in  good  faith  on  the 
land  at  the  time  he  filed  his  application,  nor 
for  some  time  thereafter. 

In  the  Judgment,  as  copied  In  the  record, 
one  of  the  sections  of  land  is  described  as 
section  432,  certificate  No.  4222,  which  is 
evidently  a  misdescription  of  section  43,  cer- 
tificate No.  1422,  which  was  one  of  the  sec- 
tions sued  for.  It  Is  insisted  that  there  Is 
a  fatal  variance  between  the  land  sued  for 
and  that  described  in  the  Judgment,  and 
such  variance  Is  a  fundamental  error,  for 
which  the  Judgment  should  be  reversed.  The 
land  was  correctly  described  In  the  petition, 
and   all   the  evidence  established  tbat  the 
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bome  section  was  No.  43,  certificate  1422. 
The  mistake  can  be  readily  corrected  by  the 
pleadings  and  eyldence,  and  does  not  neces- 
sitate a  reversal. 

The  judgment  will  be  corrected  so  as  to 
give  the  correct  description  of  section  43, 
certlflcate  1422,  and,  as  corrected,  will  be 
affirmed. 

On   Motion   for  Kebearlng. 
(April  1,  1903.) 

The  evidence  fails  to  show  a  settlement 
upon  tbe  land  by  appellant  at  tbe  time  he 
applied  for  its  purchase,  and  It  can  be  rea- 
sonably inferred  that  api)ellant  made  bis  ap- 
plication simply  to  defeat  tbe  application  of 
appellee,  and  to  obtain  the  land  In  tbe  in- 
terest of  Althons  and  Hogan.  He  did  not, 
therefore,  act  in  good  faith. 

Since  writing  our  former  opinion  a  writ 
of  certiorari  to  correct  tbe  misdescription 
of  section  43  has  been  applied  for  and  grant- 
ed, and  the  certified  judgment  of  the  cleric 
of  tbe  district  court  of  Schleicher  county 
shows  that  tbe  land  was  correctly  described 
therein  as  "section  No.  43,  Cert.  No.  1422," 
and  that  tbe  misdescription  Is  in  the  record. 
Tbe  variance  in  the  description  of  section 
43  is  tbe  main  ground  upon  which  appellant 
bases  bis  application  for  rehearing,  and,  there 
being  no  variance.  It  is  apparent  that  It  'Is 
witliont  merit  and  should  be  overruled.  . 

That  part  of  our  former  opinion  correcting 
the  Judgment  will  be  eliminated,  and  the 
judgment  as  rendered  in  tbe  district  court  is 
affirmed. 


BOND  V.  CAETBR.* 

(Court  of  Civil  Appeals  of  Texas.     March  4, 
1903.) 

JTJDOMENT— ASSIGNMENT— RIOHTS   OF  AS- 
SIGNEE—LANDLORD'S LIEN— WAIV- 
ER-RES   JUDICATA. 

1.  The  assignee  of  a  judgment  alone  has  the 
ririit  to  control  it  and  sue  on  it. 

2.  In  a  suit  by  a  landlord  against  the  tenant 
for  advances  made  to  enable  the  tenant  to  get 
out  a  crop,  a  distress  warrant  was  obtained, 
bat  there  was  no  seizure  thereunder,  and  the 
Judgment  in  favor  of  the  landlord  was  a  per- 
sonal one  against  the  tenant,  and  did  not  fore- 
close the  landlord's  lien.  Held,  that  the  failure 
to  foredose  the  lieu  was  a  waiver  thereof. 

3.  The  judznient  was  res  judicata  of  the 
question  of  the  lien,  and  binding  on  plaintifC 
and  his  assignee  of  the  judgment 

Appeal  from  Hill  County  Court:  L.  C. 
Hale,  Judge. 

Action  by  S.  B.  Carter,  for  the  use  and 
benefit  of  B.  Quickenstedt,  against  T.  B. 
Bond.  Fr«Mn  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

jr.  A  McFadden  and  Spell  &  Phillips,  tor 
appellant  Vangban  &  Works  and  A.  P.  Mc- 
Klnnon,  for  appellee. 

•Rebearlnc  dmled  April  1,  1903. 


FLY,  J.  This  Is  a  suit  brought  by  S.  B. 
Garter  for  tbe  use  and  benefit  of  B.  Quicken- 
stedt  to  recover  damages  for  the  conversion 
of  six  bales  of  cotton.  He  obtained  tbe  Judg- 
ment against  apitellant  as  sought  by  him. 
The  facts  indicate  that  M.  C.  Cook  was  a 
tenant  of  S.  B3.  Carter,  and  owed  him  for 
advances  made  to  enable  tbe  tenant  to  make 
a  crop  in  1896.  Carter  obtained  a  Judgment 
against  Cook  for  tbe  amount  of  bis  indebt- 
edness, but  there  was  no  foreclosure  of  the 
landlord's  lien,  although  one  had  been  set 
up  in  the  suit  against  the  tenant.  The  Judg- 
ment was  transferred  by  Carter  to  B.  Quick- 
enstedt.  Before  tbe  judgment  was  obtained 
against  tbe  tenant,  he  bad  sold  six  bales  of 
cotton  raised  on  tbe  rented  premises  to  ap- 
pellant, who  had  converted  tbe  same  to  his 
own  use  and  benefit  This  suit  was  institut- 
ed by  S.  B.  Carter  for  tbe  use  and  benefit  of 
B.  Qulckenstedt  and  tbe  suit  must  be  viewed 
as  though  prosecuted  by  tbe  latter.  He  is 
tbe  real  party,  and  Carter  is  not  supposed  to 
be  present  in  court  in  person  or  by  attor- 
ney. McFadln  V.  MacOreal,  25  Tex.  78.  As 
tbe  assignee  of  tbe  Judgment,  Qulckenstedt 
alone  bad  tbe  right  to  control  it,  and  to  sue 
upon  it 

The  evidence  shows  that  the  Judgment  did 
not  foreclose  the  lien  granted  by  the  statute 
to  the  landlord,  and  a  transfer  of  tbe  judg- 
ment did  not  carry  any  lien  with  it,  unless 
a  mere  transfer  of  tbe  debt  held  by  tbe  land- 
lord against  the  tenant  carries  with  it  the 
statutory  lien.  This  has  been  held  to  be  the 
case  by  tbe  Court  of  Civil  Appeals  of  tbe 
Third  Supreme  Judicial  District  Hatchett 
v.  Miller,  53  S.  W.  357.  If  tbe  decision  above 
dted  be  correct,  still  the  transfer  of  the  Judg- 
ment, if  the  landlord  had  by  bis  act  waived 
or  forfeited  the  lien  before  tbe  transfer, 
would  not  carry  with  it  any  lien.  In  the  suit 
between  the  landlord  and  the  tenant  it  was 
alleged  that  the  defendant  was  a  tenant  on 
plaintiff's  farm,  and  that  the  amount  sued 
for  was  for  advances  made  to  enable  tbe  de- 
fendant to  make  a  crop,  and  a  distress  war- 
rant was  applied  for  and  obtained.  Tbe  re- 
turn showed  six  bales  of  cotton  grown  on 
the  farm  had  been  converted  by  F.  B.  Bond, 
tbe  appellant  herein.  Bond  was  not  made  a 
party  to  that  suit,  and  a  personal  judgment 
was  taken  against  the  tenant,  the  question 
of  a  lien  not  being  referred  to  in  it  A  suit 
may  be  maintained  on  a  note  secured  by  a 
lien  without  enforcement  of  the  lien,  and  aft- 
erwards another  suit  to  foreclose  the  lien 
may  be  prosecuted  and  maintained.  McAlpin 
V.  Burnett,  19  Tex.  600;  Ball  v.  Hill,  48  Tex. 
634;  Kempner  v.  Comer,  73  Tex.  196,  11  S. 
W.  194.  But  where  a  suit  is  brought  on  a 
debt  and  to  foreclose  a  lien  by  which  it  is 
secured,  and  a  personal  Judgment  is  taken 
for  the  debt  and  the  lien  is  Ignored,  a  dif- 
ferent case  is  presented,  and  such  action  may 
amount  to  a  waiver  of  tbe  lien.  Cook  v. 
Love,  83  Tex.  487;  Gentry  v.  Lockett  8T 
Tex.   503;    Toland   v.    Swearlngen,   39   Tex. 
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447:  Wtee  v.  Old,  57  Tex.  B14.  In  the  laat- 
dted  case  a  distress  warrant  bad  been  sued 
out  and  levied  on  certain  property,  but  the 
Uen  was  not  foreclosed  In  the  Judgment,  and 
It  was  held  that  a  landlord  waives  his  lien 
on  property  seized  on  a  distress  warrant, 
when  he  proceeds  to  take  a  personal  Judg- 
ment without  foreclosing  his  lien  on  the  prop- 
erty. That  case  is  like  this,  except  that  no 
property  was  seized  under  and  by  virtue  of 
the  distress  warrant  in  this  case,  and  It  is 
the  contention  of  appellee  that  the  lien  held 
by  the  landlord  could  not  be  foreclosed  be- 
cause the  property  was  not  seized.  The  stat- 
utory lien  given  to  the  landlord  Is  not  de- 
pendent upon  the  Issuance  of  a  distress  war- 
rant, but  can  be  foreclosed  on  the  property 
furnished  by  the  landlord  and  the  crop  rais- 
ed on  the  rented  premises,  regardless  of  any 
seizure  of  such  property.  It  Is  evident  from 
the  statement  of  facts  that  the  distress  war- 
rant was  issued  to  be  levied  on  the  six  bales 
of  cotton  piu-chased  by  Bond,  and  when  the 
return  on  the  writ  showed  that  the  cotton 
had  been  converted  by  Bond  the  statutory 
lien  could  have  been  foreclosed  against  It  as 
well  as  though  it  had  been  seized  by  the 
sheriff.  Had  that  course  been  pursued,  a 
transfer  of  the  Judgment  would  undoubted- 
ly have  carried  the  Hen  with  it  But  the 
lien  was  not  foreclosed,  and  we  are  of  the 
opinion  that  a  failure  to  foreclose  the  lien 
was  a  waiver  of  it,  and  that  it  ceased  to  ex- 
ist. 

The  pleadings  in  the  Justice's  court  be- 
tween the  landlord  and  tenant  set  up  facta 
that  showed  a  Hen  existed  on  the  crops  rais- 
ed on  the  rented  premises.  The  foreclosure 
of  that  Hen  was  Involved  In  the  suit,  and  as 
a  means  to  bring  the  property  within  reach  of 
a  foreclosure  a  distress  warrant  was  issued. 
The  foreclosure  of  the  landlord's  lien  was 
directly  involved  in  the  suit  and  yet  the 
Justice  of  the  peace  failed  or  refused  to  fore- 
close the  Uen,  and  only  rendered  a  personal 
Judgment  against  the  tenant  That  Judg- 
ment is  res  adjudicata  of  the  question  of 
the  Hen,  and  Is  binding  on  the  landlord  and 
his  assignees.  In  the  case  of  Johnson  v. 
Murphy's  Adm'rs,  17  Tex.  216,  it  was  said: 
"We  have  no  doubt  that  the  Judgment  of  a 
court  of  competent  Jurisdiction  Is  a  bar  to 
any  suit  for  the  same  subject-matter  put  in 
litigation  In  the  former  suit,  and  the  pre- 
sumption is  that  every  matter  that  could 
have  been  adjudicated  In  the  former  suit 
was  before  it,  and  is  concluded  by  the  Judg- 
ment." In  that  case  a  suit  had  been  brought 
on  a  note,  and  to  foreclose  a  mortgage,  and 
a  Judgment  was  rendered  for  the  debt,  but 
there  was  no  decree  of  foreclosure;  and 
when  a  suit  was  afterwards  brought  to  fore- 
close the  mortgage  It  was  held  that  the  for- 
mer Judgment  was  res  adjudicata  of  the  mat- 
ter. In  the  case  of  Roberts  v.  Johnson,  48 
Tex.  183,  a  former  suit  had  been  brought 
and  Judgment  recovered  on  certain  notes.  In 
that  suit  the  pleadings  had  alleged  a  vendor's 


Hen,  and  the  matter  had  been  submitted  to 
the  Jury,  but  a  verdict  for  the  debt  only 
was  returned.  The  court  held  that  the  for- 
mer'Judgment  was  res  adjudicata  of  the  ven- 
dor's lien,  and  the  suit  to  foreclose  the  Uen 
could  not  be  maintained.  When  Carter  bad 
set  up  the  facts  showing  the  statutory  lien, 
and  it  was  Ignored  by  the  Justice  of  the 
peace  In  his  Judgment  it  was  equivalent  to 
a  finding  that  there  was  no  Uen,  and  It  will 
be  taken  as  having  adjudicated  that  matter. 
Handel  v.  Elliott  60  Tex.  145.  It  is  the 
rule  In  this  state  that  the  holder  of  ■  Uen 
can  sue  for  a  conversion  of  the  property 
on  which  the  Uen  exists.  Focke  v.  Blum,  82 
Tex.  436,  17  S.  W.  770.  But  in  this  case  ap- 
pellee is  not  a  llenholder,  but  has  lost  the 
Uen  he  held  against  the  property,  and  there- 
fore has  no  grounds  upon  which  to  base  his 
suit  for  conversion. 

The  Judgment  of  the  county  court  is  re- 
versed, and  Judgment  here  rendered  that  S. 
E.  Carter,  "for  the  use  and  benefit  of  E. 
Qulckenstedt,"  take  nothing  by  his  suit  and 
that  appellant  recover  all  costs  of  this  court 
and  the  lower  court  In  this  behalf  expended. 


McCOWEN  V.  QXn^,  C.  &  S.  P.  RY.  CO.* 

(Court  of  Civil  Appeals  of  Texas.     March  4, 
1903.) 

RAILROADS— TRKSPASSBR  ON  BRIDGB— INJURT 
—DUTIES  AND  LIABILITIES— INSTRUCTIONS— 
EVIDBNCB— RES  QBST.S>-RBPUTATION  FOR 
VERACITY. 

1.  A  railroad  owes  no  duty  to  a  trespasser  on 
one  of  its  bridges  except  to  use  all  available 
means  to  prevent  injury  to  him  when  his  pres- 
ence on  the  bridge  is  discovered,  and  it  is  not 
required  to  keei^  a  lookout  on  the  bridge  to  dis- 
cover him. 

2.  An  instruction  that  "if  you  should  believe 
from  the  evidence  that  said  railway  bridge  was 
not  commonly  used  for  persons  to  pass  on  foot 
thereover,  and  that  people  were  not  accnstomed 
to  pass  over  such  bridge  with  the  knowledge 
of  defendant  company,  •  •  •  or  If  it  was 
80  used  that  snch  use  was  not  such  as  to  put 
a  reasonably  prudent  person  engaged  in  operat- 
ing an  engine  or  train  of  ears  while  approach- 
ing said  bridge  ou  inquiry  whether  persona 
might  be  on  said  bridge,  then,  under  such  cir- 
cumstances, it  would  not  be  the  duty  of  the  de- 
fendant company  •  •  •  to  keep  a  lookout 
for  persons  who  might  be  upon  such  bridge," 
etc.,  is  not  on  the  weight  of  evidence. 

3.  Error  in  an  instruction,  in  an  action  for 
injuries  to  a  trespasser  on  a  railroad  bridge 
caused  by  his  being  knocked  ofF  the  bridge  by 
a  train,  in  permitting  a  verdict  for  defendant 
even  though  plaintiff's  peril  was  discovered  and 
no  effort  was  made  to  prevent  the  injury,  was 
not  cured  by  a  subsequent  correct  charge  given 
at  plaintiff's  request. 

4.  The  error  was  harmless  where  there  was 
no  evidence  that  defendant's  employes  discov- 
ered plaintiff's  presence  on  the  bridge  before 
the  accident. 

6.  Plaintiff  testified  that  he  had  been  knock- 
ed off  a  bridge  by  a  train  and  injured.  It  was 
shown  that  he  had  said  he  was  thrown  from 
the  bridge  by  robbers.  Held,  that  plaintiff's 
statement  to  a  witness,  made  several  hours  aft- 
er the  accident  that  he  was  knocked  ott  the 

•Rehearing  dented  April  1,  1903. 
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bridge  1(7  a  train,  was  inadmissibl*  to  rapport 
his  testimony. 

6.  Statements  made  by  plaintiif,  several  hours 
after  he  was  knocked  off  a  bridge  by  a  railroad 
train  and  injured,  as  to  the  cause  of  his  in- 
jury, are  not  part  of  the  res  gestte. 

7.  Where  the  reputation  of  a  party  to  an  ac- 
tion for  truth  has  not  been  attacked  on  the 
trial,  he  should  not  be  allowed  to  prove  that  he 
faaa  a  good  reputation  simply  because  there 
were  circumstances  tending  to  cast  doubts  on 
some  of  his  statements  before  the  court. 

Appeal  from  District  Court,  Johnson  Comi- 
ty;  W.  Polndexter,  Jodge. 

Action  by  A.  D.  McCowen  against  the 
Gulf,  Colorado  &  Santa  F6  Railway  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

PInmmer  &  Green,  for  appellant  Ram- 
sey ft  Odell  and  J.  W.  Terry,  for  appellee. 

FLT,  J.  Appellant  sued  appellee  to  recov- 
er damages  alleged  to  have  been  received 
by  his  being  run  against  and  knocked  off  a 
bridge  which  he  was  crossing.  The  case  was 
tried  by  jury,  and  resulted  In  a  verdict  and 
judgment  for  appellee. 

The  alleged  negligence  consisted  In  a  fail- 
ure to  give  a  signal  of  approach  of  the  train 
to  the  bridge,  which  by  long  use  and  the  ac- 
quiescence of  appellee  had  become  a  public 
crossing  which  was  dally  used  by  the  public 
as  a  foot  crossing  over  Buffalo  Creek,  and 
that  api>ellant's  peril  was  discovered,  or  by 
the  exercise  of  ordinary  care  could  have 
been  discovered,  in  time  to  have  stopped  the 
train. 

We  find  from  the  facts  that,  if  appellant 
was  run  against  and  knocked  off  the  bridge 
by  a  train,  it  was  while  he  was  in  a  state  of 
intoxication  on  the  bridge  at  night,  and  that 
his  injuries  were  caused  by  his  contributory 
negligence.  The  evidence  did  not  show  that 
appellant's  presence  was  discovered  by  ap- 
pellee, and  It  was  not  shown  that  the  bridge 
was  used  by  the  public  as  a  foot  crossing 
over  the  creek,  and  it  was  not  a  custom  or  a 
duty  on  the  part  of  appellee  to  give  any  sig- 
nal in  approaching  the  bridge.  The  bridge 
was  not  customarily  used  by  pedestrians  In 
crossing  the  creek,  the  evidence  showing  that 
years  before,  occasionally,  young  people 
would  wander  to  and  sometimes  across  the 
bridge.  It  was  not  shown  that  appellee  had 
any  knowledge  of  such  occasional  use  of  the 
bridge  or  acquiesced  In  it  Such  bridge  not 
being  a  place  where  the  public  resorted  with 
the  knowledge  and  implied  consent  of  appel- 
lee. It  owed  no  duty  to  appellant  except  to 
use  all  available  means  to  prevent  Injuring 
him  when  discovered  on  the  bridge.  Tbe 
railroad  company  owed  no  duty  to  appellant 
to  keep  a  lookout  on  tbe  bridge,  and  the 
court  did  not  err  in  so  instructing  the  jury. 
Snncbes  v.  Railway,  88  Tex.  117,  30  S.  W. 
131. 

Tbe  court  gave  tbe  following  Instruction: 
"On  the  other  hand.  If  you  should  believe 

f  8.  See  Evldenee,  vol.  20,  C«nt.  Dig.  i  273. 


from  the  evidence  that  said  railway  bridge 
was  not  commonly  used  for  persons  to  pass 
on  foot  thereover,  and  that  people  were  not 
accustomed  to  pass  over  such  bridge  with 
the  knowledge  of  defendant  company,  Its 
agents  and  employes  engaged  in  operating 
Its  trains,  or  if  It  was  so  used  that  such  use 
was  not  such  as  to  put  a  reasonably  prudent 
person  engaged  in  operating  an  engine  or 
train  of  cars  while  approaching  said  bridge 
on  inquiry  whether  persons  might  be  on  said 
bridge,  then,  under  such  circumstances.  It 
would  not  be  the  duty  of  the  defendant  com- 
pany, its  agents  and  employes  operating  its 
engines  and  trains  across  said  bridge,  to  keep 
a  lookout  for  persons  who  might  be  upon  such 
bridge,  nor  to  signal  the  approach  of  said 
engines  or  trains  thereto,  and,  if  the  plain- 
tiff was  Injured  under  such  circumstances, 
tbe  defendant  would  not  be  responsible  there- 
for, and  you  should  find  for  the  defendant." 
The  charge  was  not  upon  tbe  weight  of  the 
evidence,  but  predicated  a  verdict  for  ap- 
pellee upon  the  finding  of  the  different  cir- 
cumstances enumerated. 

If  there  had  been  any  evidence  tending  to 
show  that  appellant  had  been  discovered  by 
the  employes  of  appellee  before  he  was  in- 
jured, the  foregoing  would  have  been  error, 
because  It  permitted  a  verdict  for  appellee 
even  though  his  peril  was  discovered  and  no 
effort  made  to  prevent  the  injury.  It  is  true  ' 
that  a  charge  requested  by  appellant  was 
given,  in  which  the  duty  of  appellee  to  appel- 
lant, if  his  peril  was  discovered,  was  set 
forth,  but  that  charge  was  in  conflict  with 
the  one  given  by  the  court,  and  the  error  was 
not,  therefore,  cured  thereby.  This  error 
could  not  avail  appellant,  however,  in  the 
absence  of  any  circumstance  tending  to  show 
that  the  employes  of  appellee  saw  him  be- 
fore he  was  struck  and  knocked  off  the 
bridge.  Proof  tending  to  establish  that  they 
might  have  seen  him,  had  a  lookout  been 
kept.  Is  not  evidence  that  they  discovered 
him,  and,  without  such  evidence,  appellee 
could  not  be  held  liable  under  the  facts  of 
this  case.  Railway  v.  Breadow,  90  Tex.  26, 
36  S.  W.  410. 

It  appears  from  a  bill  of  exceptions  that 
appellant  desired  to  prove  by  a  witness  that 
on  the  morning  after  tbe  accident,  and  sev- 
eral hours  thereafter,  appellant  had  told  wit- 
ness that  he  had  been  knocked  off  the  bridge 
by  a  train,  which  evidence  was  objected  to 
by  appellee  and  rejected  by  the  court.  It  Is 
contended  by  appellant  the  statement  should 
have  been  admitted  as  tending  to  support 
the  testimony  of  appellant,  who  had  been 
shown  to  have  told  one  White  that  he  had 
been  thrown  from  the  bridge  by  two  robbers, 
and  also  that  It  was  a  part  of  the  res  gestce. 
The  evidence  was  not  permissible  on  either 
of  the  grounds  named,  nor  on  any  other 
ground. 

The  court  did  not  err  In  rejecting  testi- 
mony to  the  effect  that  appellant's  reputation 
for  truth  and  veracity  was  good  in  the  corn- 
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muiilty  In  which  he  lived.  The  reputation  of 
appellant  for  truth  had  not  been  attacked, 
and  he  should  not  be  allowed  to  prove  that  be 
had  a  good  one  simply  because  there  were 
circumstances  tending  to  cast  doubts  on  some 
of  his  statements  before  the  court.  Railway 
▼.  Raney,  86  Tex.  363.  25  S.  W.  11. 
The  Judgment  Is  affirmed. 


JEFFRIES  V.  SMITH  et  al. 
(Court  of  Civil  Appeals  of  Texas.     March  11, 

1903.) 

oabmishmbnt— application  —  allbqations 

— sufficibncy-^ddiciaIj  notice. 

1.  Since  gamighment  proceedings  are  audl- 
lary  to  the  main  suit  in  which  judgment  was 
rendered,  the  court  must  take  judicial  notice  of 
the  existence  and  provisions  of  the  judgment. 

2.  An  application  for  a  writ  of  garnishment 
against  a  garnishee  indebted  to  one  of  several 
defendants  against  whom  the  original  judgment 
was  rendered,  which  identifies  tite  original  judg- 
ment rendered  by  the  same  court,  is  sufBcient 
witboat  specifically  averring  that  judgment 
was  rendered  against  the  person  to  whom  the 
garnishee  is  alleged  to  be  mdebted. 

Error  from  Bell  County  Court;  O.  M. 
Felts,  Judge. 

Garnishment  proceedings  by  F.  M.  Jeffries 
against  F.  M.  Smith  and  others.  From  a 
Judgment  quashing  the  application  and  writ 
of  garnishment,  plaintiff  brings  error.  Re- 
versed. 

John  B.  Dnrrett,  for  plaintiff  In  error. 
D.  li.  Russell  and  A.  M.  Monteltb,  for  de- 
fendants In  error. 

KEY,  J.  We  hold  that  the  court  erred  In 
sustaining  the  demurrers  and  motion  to 
quash  the  application  and  writ  of  garnish- 
ment The  garnishment  proceeding  was  an- 
cillary to  the  main  suit  in  which  Judgment 
had  been  rendered,  and  the  court  was  re- 
quired to  take  Judicial  knowledge  of  the  ex- 
istence and  terms  of  the  original  Judgment 
Kelly  V.  Gibbs,  84  Tex.  143,  19  S.  W.  380; 
Simon  V.  Greer  (Tex.  Civ.  App.)  34  S.  W. 
843. 

The  writ  of  garnishment  was  sought  on  the 
ground  that  the  garnishee  was  Indebted  to 
William  Thatcher,  one  of  the  defendants, 
against  whom  the  original  Judgment  liad 
been  rendered.  It  is  true  ttiat  in  the  original 
suit  there  were  other  defendants,  and  it  Is 
also  true  that  the  application  for  writ  of 
garnishment  does  not  specifically  state  that 
Judgment  had  been  rendered  against  Thatch- 
er. However,  it  properly  describes  the  suit 
and  states  that  on  the  5th  day  of  May,  1809, 
a  Judgment  was  rendered  for  the  applicant 
for  $538.50,  and  that  nothing  had  been  paid 
or  collected  on  that  Judgment  We  hold  that 
this  was  sufficient  It  sufficiently  identified 
a  Judgment  previously  rendered  by  the  same 
court,  and  the  garnishment  proceeding  being 
ancillary  to  the  main  suit  and  the  court 

f  1.  See  Bvldence,  vol.  20,  Cent.  Dig.  {  63. 


taking  Judicial  knowledge  of  the  terms  of  the 
Judgment  previously  rendered,  it  was  un- 
necessary for  the  application  to  specifically 
state  that  the  judgment  was  rendered  against 
Thatcher. 
Reversed  and  remanded. 


SBLLMAN  V.  SBLLMAN. 

(Court  of  Civil  Appeals  of  Texas.     March  IS, 

1903.) 

SCRVEY3-B0UNDASIE3-IU8TAKB. 
1.  It  being  necessary  to  disregard  one  or  the 
other  set  of  calls  in  the  field  notes  of  office  sur- 
veys, calls  found  to  have  been  made  under  a 
mistake  as  to  the  relative  position  of  the  sur- 
veys may  be  disregarded,  and  effect  given  to 
the  real  intention  of  the  person  who  made  the 
field  notes. 

Appeal  from  District  Court  McCnlloch 
County;   John  W.  Goodwin,  Judge. 

Action  by  Richard  Sellman  against  W.  B. 
Sellman.  Judgment  for  plaintiff.  Defendant 
appeals.     Affirmed. 

Maursund  &  Maursund,  for  appellant  F. 
M.  Newman,  for  appellee. 

STREETMAN,  J.  Appellee,  Richard  SeU- 
man,  brought  this  suit  In  form  of  trespass 
to  try  title  for  the  recovery  of  six  sections 
of  land  in  McCulloch  county,  Tex.  The 
pleadings  and  agreement  as  to  title  convert- 
ed the  suit  into  a  question  of  boundary.  In- 
volving the  location  of  three  sections  of  the 
land  sued  for.  The  surveys  really  in  con- 
troversy were  office  surveys,  and  were  never 
located  upon  the  ground,  and  the  question 
to  be  determined  by  the  court  was,  what 
lands  were  intended  to  be  included  within 
the  surveys? 

There  is  no  necessity  for  setting  oat  the 
evidence,  in  which  there  Is  no  conflict  We 
conclude  that  the  court  properly  found  that 
the  official  map  was  incorrect  and  that  the 
suiveys  claimed  by  appellee  were  located 
with  reference  to  the  tier  of  surveys  on  the 
west  one  mile  further  north  than  shown  upon  | 
said  map,  and  that  the  land  appearing  on 
said  map  to  be  covered  by  the  Wilhelm  Pe- 
ter surveys  was  not  In  fact,  covered  by  any 
of  the  lands  owned  by  appellee,  and  prop- 
erly awarded  Judgment  for  said  land  to  ap- 
pellant. 

We  also  conclude  that  the  court  was  cor- 
rect In  holding  that  the  Intention  in  making 
the  surveys  of  section  306  and  the  half  sec- 
tions 313-1  and  313-2  was  to  appropriate  the 
land  left  vacant  when  the  Broesche,  Kuhl- 
man,  and  Peter  surveys  were  located,  and 
not  to  appropriate  the  land  already  covered 
by  said  surveys.  It  is  true  that  this  con- 
struction renders  It  necessary  to  discard  the 
calls  for  the  surveys  on  the  west;  but  It  Is 
also  true  that  under  appellant's  contention  it 
would  be  necessary  to  disregard  the  calls  for 
the  Broesche  and  Peter  surveys.  It  being 
necessary  to  disregard  one  or  the  other  set 
of  calls  In  the  field  notes,  and  the  court  hav- 
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lug  fmmd  that  the  calls  on.  the  west  were 
made  under  a  mistake  as  to  the  relative  po- 
Bitlon  of  said  snrTeys,  It  was  authorized  to 
disregard  said  calls,  and  give  effect  to  the 
real  intention  of  the  person  who  made  the 
field  notes. 

There  being  no  error  in  the  Judgment,  It  is 
affirmed.    Affirmed. 


BBOWN  V.  JOHNSON.* 

{Court  of  Civil  Appeals  of  Texas.  .  March  4, 
1903.) 

BOUNDARIBS-AQRBSMBNT-FENCES— RB- 
MOVAL-HEDOES. 

1.  Where  adjoining  landowners  agree  that  a 
certain  hedge  is  the  bonndary  line,  sach  agree- 
ment settles  all  questions  between  them  as  to 
the  extent  of  their  ownership. 

2.  Where,  in  trespass  by  a  landowner  against 
an  adjoining  owner,  the  issne  was  as  to  the 
location  of  the  bonudary  line,  and  the  jury 
found  that  a  certain  hedge  was  the  agreed 
bonndary,  any  error  committed  as  to  limita- 
tions 'was  immaterial;  the  finding  of  the  jury 
being  based  on  the  agreement,  and  not  on  lim- 
itations. 

3.  Where,  in  trespass  b^  a  landowner  against 
an  adjoining  owner,  the  issue  was  the  location 
of  the  boundary,  and  it  was  admitted  on  the 
trial  that  defendant  owned  the  land  on  one 
side  of  a  certain  hedge,  and  plaintiff  on  the 
other,  an  instruction  to  such  effect  could  not 
be  complained  of. 

4.  A  "hedge"  is  not  a  "fence,"  within  Rev. 
St.  1885,  art.  2502,  which  enacts  that  any  per- 
son who  is  the  owner  or  part  owner  of  any 
fences  connected  with  or  adjoined  to  any  fen- 
ces owned  in  part  or  in  whole  by  any  other 
person  shall  have  the  right  to  withdraw  or  sep- 
arate his  fence,  or  part  of  fence,  after  having 
given  certain  notice  to  the  other  party. 

Appeal  from  District  Court,  Johnson  Coun- 
ty;  W.  Poindezter,  Judge. 

Action  by  Mrs.  Josephine  Johnson  against 
Joe  Brown.  From  a  Judgment  for  plaintlfl, 
defendant  appeals.    Affirmed. 

B.  A.  Rice  and  J.  M.  Moore,  for  appel- 
lant.   S.  C.  Padelford,  for  appellee. 

FLY,  J.  This  suit  was  Instituted  by  ap- 
pellee to  establish  a  boundary  line  between 
ber  land  and  that  of  appellant,  and  restrain 
him  from  cutting  down  and  destroying  a 
hedge  of  bols  d'arc  trees  alleged  to  be  on 
her  land.  A  trial  resulted  in  a  verdict  and 
Judjnnent  In  favor  of  appellee,  establishing 
the  hedge  as  the  boundary,  and  restraining 
Appellant  from  interference  with  the  hedge. 
The  verdict  finding  the  hedge  of  bols  d'arc 
trees  to  be  the  boundary  line  between  the 
two  tracts  is  fully  sustained  by  the  state- 
ment of  facts.  There  was  evidence  that 
tended  to  establish  that  the  boundary  line 
had  been  agreed  on  by  the  owners  of  the  two 
tracts,  and  the  court  did  not  err  in  submit- 
ting that  Issue  to  the  Jury. 

The  Jury  returned  the  following  verdict: 
"We,  the  Jury,  find  for  the  plaintiff,  that  the 


•RabMrtng  dented  Aprtl  1,  UOS. 
%  1.  S««  Boundaries,  vol.  8,  Cent. 
73  S.W.-4 


Dig.  I  to. 


injunction  was  properly  sued  out.  We  fur- 
ther dnd  that  the  hedge  running  practically 
north  and  south  is  the  agreed  boundary  line 
between  the  tracts  of  land  in  controversy, 
owned  by  the  defendant.  Brown,  and  the 
plaintiff,  Josephine  Johnson."  This  finding 
of  the  Jury,  which  is  supported  by  the  facts, 
disposed  of  all  questions  as  to  the  ownership 
of  the  land  on  either  side  of  the  hedge,  for 
It  Is  clear  ttiat  an  agreement  to  make  the 
hedge  the  boundary  line  settled  all  questions 
between  the  owners  of  the  respective  tracts 
as  to  the  ownership  of  the  land  on  each  side 
of  the  hedge.  It  follows  that  any  error  that 
may  have  been  committed  by  the  coiurt  as  to 
limitations  did  not  have  any  effect  upon  the 
Jury,  for  the  finding  was  not  based  on  llia- 
Itation,  but  on  an  agreement  that  fixed  the 
hedge  as  the  boundary  between  the  two  tract.* 
Shifflet  V.  Morelle,  68  Tex.  382,  4  S.  W.  813 
Parker  v.  Chancellor,  78  Tex.  624,  16  S.  W 
167. 

It  was  admitted  in  the  trial  court  "that 
the  plaintiff  owned  the  107  acres  described 
in  plaintiff's  petition,  and  lying  east  of  the 
hedge,  and  that  defendant  owned  61  acres 
lying  west  of  the  hedge,  described  in  de- 
fendant's answer,  and  that  the  hedge  in  dis- 
pute In  this  case  is  as  to  the  western  bound- 
ary line  of  the  107  acres  owned  by  the  plain- 
tiff, and  the  eastern  boundary  line  of  the  61 
acres  owned  by  the  defendant."  The  agree- 
ment eliminated  almost  if  not  every  question 
from  the  case,  for  If  one  party  owned  the 
land  east  of  the  hedge,  and  the  other  west 
of  the  hedge,  the  hedge  would  seem  to  be 
necessarily  the  boundary  line.  At  any.  rate, 
after  making  that  agreement,  appellant  Is  in 
no  position  to  complain  that  the  court  in- 
structed the  Jury  that  he  owned  the  land  west 
of  the  hedge,  and  Josephine  Johnson  the  land 
east  of  the  hedge. 

The  testimony  of  the  surveyor  showed  con- 
clusively that,  in  fixing  the  boundary  line  at 
the  hedge,  appellant  received  6  or  6  acres 
of  land  more  than  he  was  entitled  to.  The 
surveyor's  testimony  showed  that  the  north- 
west comer  of  the  original  Brown  survey, 
of  200  acres,  was  the  only  well-marked  cor- 
ner; and,  using  that  as  a  starting  point,  his 
survey  Indicated  that  the  hedge  stood  9  varaa 
east  of  the  east  line  of  appellant's  survey, 
of  61  acres.  The  testimony  of  the  surveyor 
was  practically  uncontradicted.  Independent 
of  the  agreement  between  the  father  of  op- 
pellant  and  the  husband  of  appellee  to  make 
the  hedge  the  dividing  line  between  the  two 
tracts  of  land,  the  testimony  conclusively 
established  that  appellant  got  miore  land  thai 
he  was  entitled  to  by  his  title  papers. 

The  evidence  established  that  the  hedg« 
was  planted  by  the  father  of  appellant,  and 
It  is  contended  that  the  injunction  should  not 
have  been  made  perpetual,  because  by  the 
terms  of  articles  2501,  2502,  Rev.  St.  1895, 
appellant  would  have  the  right  to  remove  the 
hedge  by  giving  six  months'  notice  to  appel- 
lee.   The  terms  of  those  statutes  arn  not  as 
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clear  as  might  be  dealied,  but  we  are  of  the 
opinion  that  the  word  "fence,"  as  used  In  the 
statute,  haa  no  reference  to,  and  does  not 
Include  within  its  meaning,  a  hedge.  The 
common  and  usually  accepted  meaning  of 
the  word  "fence"  Is  an  inclosing  structure  of 
wood,  iron,  or  other  material,  and  such  defini- 
tion must  have  been  in  the  mind  of  the  Leg- 
islature when  the  articles  In  question  were 
enacted.  Where  two  persons  are  the  joint 
owners  of  a  fence,  their  Interests  might  be 
separated  and  partitioned  without  material 
injury  to  either;  but  not  so  with  a  hedge, 
which  necessarily  consists  of  growing  trees, 
▼ines,  or  shrubs,  unless  one  party  owned  a 
certain  portion  of  it  and  the  other  party  the 
other  part.  In  this  case,  however,  it  was 
agreed  that  the  hedge  was  the  boundary  line 
—that  is,  that  a  line  running  directly  throogb 
the  middle  of  the  hedge,  no  matter  what  Its 
width,  was  the  dividing  line  between  the  two 
tracts— which  was  necessarily  an  agreement 
that  the  absolute  title  to  one-half  the  hedge 
thus  measured  belonged  to  each  party  to  the 
agreement.  Such  being  the  case,  the  hedge 
could  not  be  destroyed  by  either  party  with- 
out trespassing  on  the  rights  of  the  other. 
The  Judgment  enjoins  nothing  but  the  cutting 
and  Interference  with  the  hedge  "which  is 
situated  upon  and  is  the  division  line  between 
plaintiff  and  defendant,"  and  such  cutting  or 
Interference  with  the  hedge  on  the  division 
line  would  necessarily  invade  the  rights  of 
appellee.  In  addition  to  the  agreement  that 
the  hedge  should  be  the  boundary  line,  it  was 
proved  that  appellee  and  her  husband  bad 
exercised  control  over  the  east  side  of  the 
hedge  for  over  20  years,  trimming  it  and 
using  and  enjoying  it 
The  Judgment  Is  affirmed. 


TEXAS  4:  P.  RT.  CO.  v.  CARTER.* 

(Court  of  Civil  Appeals  of  Texas.    Feb.  28, 
1903.) 

BBRYANTS— PERSONAL.     INJURIES— CONTRIBU- 

TORT  NKOLIOBNCB!— BVIDENCB— 

QUESTION  FOR  JURY. 

1.  In  an  action  for  personal  iujuriea  sustained 

by  a  section  hand  on  a  railroad  by  reason  of 

a   collision   between   a  train   and   a   hand   car 

which  plaintiff  was  attempting  to  remove  from 

the  track,  evidence  considered,   and  held  saflS- 

cient  to  justify  a  fiuding  that  plaintiff  was  not 

fuilty  of  contributory  negligence  in  continuing 
is  Attempt  to  remove  the  car  after  the  other 
members  of  the  crew  had  fled. 

Appeal  from  District  Court  Cass  County; 
J.  M.  Talbot  Judge. 

Action  by  W.  A.  Carter  against  tbe  Texas 
&  Pacific  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

W.  T.  Armistead,  for  appellant  Howard 
F.  Oneal  and  Hines  &  Hines,  for  appellee.  - 


*Rebearing  deaied  Marcb  28,  1901. 


TEMPLETO(7,  J.  Carter  was  a  aeetlon 
hand  of  the  railway  company.  He  was  trav- 
eling on  a  band  car  In  company  with  tda  boas 
and  two  other  members  of  the  section  crew. 
They  observed  a  freight  train  approaching 
them  in  front  and  stopped  the  car,  which 
was  loaded  with  lumber  and  cement  They 
unloaded  the  car  and  attempted  to  remove  it 
from  the  track.  They  got  the  front  end  off. 
and  the  hind  end  partially  off,  when  all  of 
them,  except  Carter,  abandoned  the  car  and 
fled.  Tbe  train  was  then  almost  upon  them. 
Carter  was  working  at  the  hind  end,  and 
made  another  effort  to  lift  it  off.  Before  he 
could  accomplish  his  purpose,  the  train 
struck  the  car  and  knocked  it  against  him. 
He  was  thereby  injured,  and  brought  suit  to 
recover  the  resulting  damages.  A  Jury 
awarded  him  the  sum  of  $987.60. 

Complaint  is  made  of  the  action  of  the 
trial  court  in  submitting  to  tbe  Jury  tbe  Issue 
of  discovered  peril,  the  contention  being  that 
the  evidence  does  not  raise  tbe  Issue.  It  was 
shown  that  the  operatives  of  tbe  train  saw 
the  hand  car  and  the  section  crew  when  the 
train  was  several  hundred  feet  from  the 
place  of  the  accident;  that  the  train  was 
going  up  grade,  and  could  have  been  stop- 
ped in  a  very  short  distance,  but  that  it  was 
not  stopped  or  slowed  up.  Under  the  rules 
of  the  company,  it  was  the  duty  of  the  sec- 
tion crew  to  be  on  the  lookout  for  trains, 
and  to  get  the  car  off  tbe  track  whenever 
it  became  necessary  to  do  so.  The  train 
had  the  right  of  way,  and  tbe  operatives  of 
it  were  authorized  by  the  rules  to  expect  a 
clear  track.  It  is  therefore  insisted  that  tbe 
engineer  was  Justified  in  going  ahead,  and 
in  assuming  that  the  track  would  be  clear- 
ed, and  the  sectlonmen  In  a  place  of  safety, 
by  tlie  time  the  train  reached  tbe  point 
where  the  car  had  been  stopped.  Ordinarily 
such  assumption  would  be  warranted.  But 
tbe  case  in  hand  discloses  unnaual  condi- 
tions. Tbe  hand  car  was  heavily  loaded, 
and  extra  time  was  required  in  unloading 
and  removing  It  The  car  was  stopped,  of 
necessity,  in  a  cut  which  increased  tbe  diffi- 
culties and  danger  of  the  work.  These  con- 
ditions were  obvious  to  the  engineer,  and  if 
a  person  of  ordinary  prudence,  situated  as  he 
was,  would  not  have  relied  unreservedly  up- 
on the  rules,  but  would  have  approached  the 
car  with  the  train  under  control,  then  the  i 
conduct  of  the  engineer  in  going  ahead  re- 
gardless of  consequences  would  constitute 
negligence.  True,  the  first  duty  of  the  sec- 
tion hands  was  to  protect  themselves,  and 
the  engineer  had  a  right  to  suppose,  until 
he  saw  to  the  contrary,  that  they  would  not 
be  negligent  in  tliat  respect.  But  it  was  also  | 
their  duty  to  get  the  car  off  the  track,  and 
it  was  to  be  expected  that  they  would  con- 
tinue at  work  until  their  pnrpose  was  ac- 
complished, or  until  It  appeared  to  them 
that  they  were  in  danger  of  being  run  over 
by  the  train.  It  was  to  be  apprehended  that  , 
they  would  be  absorbed  in  their  work,  and      ; 
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that  tbey  -would  not  watch  tbe  morement 
of  the  train  with  that  degree  of  attention 
which  might  otherwise  have  been  anticipat- 
ed. That  one  or  more  of  the  aectionmen 
wouid  not  quit  the  track  at  exactly  the  right 
moment  was  possible,  tf  not  probable,  and 
was  apparent  to  the  engineer.  The  condi- 
tions were  suggestive  of  danger  to  Carter  and 
his  fellows,  and  required  corresponding  care 
on  the  part  of  the  trainmen.  The  trial  conrt 
did  not  err  in  submitting  these  Issues  to  the 
]ai7  for  their  determination.  - 

It  is  contended  that  the  evidence  shows 
conclusively  that  Carter  was  guilty  of  con- 
tributory negligence.  There  was  evidence 
to  the  effect  that  the  section  boss  ordered 
the  men  off  the  track,  and  that  they  all 
obeyed  the  order,  except  Carter.  On  the 
other  band.  Carter  testified  that.  If  snch  or- 
der was  given,  he  did  not  hear  it,  and  he 
was  corroborated  by  another  member  of  the 
crew.  The  fact  that  the  other  hands  quit 
work  was  calculated  to  apprise  Carter  of 
the  near  approach  of  the  train,  but  he  had 
no  time  for  reflection  and  consideration,  and 
is  not  necessarily  chargeable  with  negligence 
for  falling  to  comprehend  Instantly  the  sig- 
nlflcance  of  their  conduct  Some  confufflon 
of  mind  was  natural  under  the  circumstan- 
ces, and  he  Is  entitled  to  have  his  actions 
Judged  from  his  standpoint  ai  the  time  of 
tbe  accident  He  knew  that  the  train  was 
coming,  and  there  was  no  obstacle  to  pre- 
vent him  from  seeing  it;  but  he  was  busily 
engaged  Ui  discharging  a  duty  be  owed  to 
bis  employer,  and  is  in  some  degree  excus- 
able for  not  noticing  the  close  proximity  of 
the  train.  It  appears  that  as  the  train 
neared  the  hand  car  no  warning  signal  was 
given.  Carter  was  evidently  held  to  hla 
work  by  a  sense  of  duty,  and  his  failure  to 
think  only  of  his  own  safety  should  not  be 
weighed  too  strongly  against  him.  The  ques- 
tion is  whether  a  person  of  ordinary  prn- 
•Jence  would  have  acted  as  he  did,  and  we 
are  of  opinion  that  the  evidence  is  sufficient 
to  Justify  tbe  verdict  of  the  Jury,  which  an- 
swers the  question  in  the  affirmative. 

The  Judgment  ia  affirmed. 


PATBTTB  COUNTY  v.  KRATJSH  et  aL« 

(Conrt  of  cavil  Appeals  of  Texas.     March  10, 

1908.) 

COOMTT      COMMISSIONERS  —  AUTHORITT      TO 

COMMITTBB-RATIFICATION— ACT  OF 

COMMISSIONERS— LICBNSB. 

1.  An  order  of  a  county  commissioners'  court 
amhorizing  a  committee  to  bay  the  material 
for  and  conatmct  a  sewer  from  the  county 
I'ourthonse  gives  the  committee  no  implied  au- 
thority to  agree  that  citizens  having  property 
«n  tbe  street  in  which  the  sewer  is  to  be  con- 
'•tmcted  shall  have  the  right  to  connect  their 
private  sewers  with  snch  county  sewer. 

2.  Tbe  agreement  of  a  committee  appointed 
hf  a  county  commissioners*  court  to  construct 
a  Rwer  from  the  county  courthouse,  that  prop- 

*R«be*riiic  denied,  and  writ  ot  error  denied  hj  Su- 
preme Court. 


erty  owners  on  the  street  might  connect  theb 

grivate  sewers  with  such  sewer,  is  not  ratt- 
ed by  such  court  approving  of  the  work  of 
the  committee,  accepting  the  sewer,  and  paying 
for  it  on  the  committee's  report;  such  agree- 
ment not  being  contained  in  the  report,  or 
brought  to  the  attention  of  such  court 

3.  Verbal  permission  given  to  jlersons  by 
members  of  a  county  commissioners'  cotirt  to 
connect  with  a  county  sewer  is  not  the  act  of 
such  court. 

4.  Permission  given  by  a  county  commission- 
ers' court  to  connect  with  a  county  sewer,  be- 
ing without  consideration,  is  but  a  revocable 
license. 

Appeal  from  District  Conrt,  Fayette  Coun- 
ty; Ll  W.  Moore,  Judge. 

Suit  by  Fayette  county  against  C.  D. 
Krause  and  others.  Judgment  for  defend- 
ants.   Plaintiff  appeals.    Beversed. 

Kobson  &  Duncan,  for  appellant  Brown, 
I^ne  &  Garwood  and  Walters,  Lane  &  L«n- 
art,  for  appellees. 


PLEASANTS,  J.  In  1886  the  county  of 
Fayette  constructed  a  sewer  from  its  court- 
house and  Jail  In  the  city  of  La  Orange  along 
Washington  street.  In  said  city,  to  the  Colo- 
rado rlva.  Appellees  are  the  owners  of 
business  property  In  La  Grange  adjacent  to 
Washington  sti'eet  npon  which  they  have 
constructed  a  private  system  of  sewerage, 
and  are  claiming  tbe  right  to  connect  same 
with  the  sewer  owned  by  appellant  This 
suit  was  brought  by  appellant  to  enjoin  the 
apiiellees  from  making  such  connection,  and 
from  Injuring  or  using  the  sewer  of  appel- 
lant without  its  consent  The  petition  al- 
leges that  defendants  had  wrongfully,  and  in 
open  disregard  of  plaintiff's  rights,  and  with- 
out Its  consent,  and  with  Intent  to  appro- 
priate the  same  to  their  own  use,  dug  away 
the  earth  therefrom,  and  had  broken  and  in- 
jured plaintifTs  sewer.  The  defendants  an- 
swered by  general  denial  and  plea  of  not 
guilty,  and  spedally  pleaded  "that  they  had 
the  right  to  connect  their  private  sewer  with, 
and  make  use  of,  appellant's  sewer,  by  vir- 
tue of  an  agreement  made  and  entered  into 
at  the  time  of  the  construction  of  appellant's 
sewer  by  and  between  the  city  of  La  Orange, 
then  an  incorporated  city  under  tbe  laws  of 
Texas,  and  Fayette  county  [the  plaintiff], 
whereby  the  city  of  La  Grange,  and  tbe  citi- 
zens of  said  city.  In  consideration  of  the 
privilege  granted  appellant  to  lay  its  sewer 
in  and  through  the  streets  of  said  city,  have 
the  right,  whenever  they  see  fit,  to  connect 
their  sewers  with  and  use  appellant's  sewer. 
It  having  been  ascertained  that  its  capacity 
would  be  more  than  sufficient  to  accommo- 
date the  entire  population  of  the  city  of  La 
Grange,  and  that  the  Increased  use  would  be 
of  benefit  to  the  same  and  to  all  parties  con- 
cerned, that  upon  such  understanding  and 
agnreement,  appellant's  sewer  was  construct- 
ed; and  that  the  town  of  La  Orange,  by 
reason  thereof,  now  has  tbe  right  to  con- 
nect a  system  of  sewerage  of  Its  own  with 
that  of  appellant  and  that  each  individual 


Digitized  by  VjOOQIC 


52 


73  SOUTHWESTERN  REPORTER. 


(Tex. 


citizen  In  the  town  of  La  Grange,  U  be  sees 
flt  to  Incur  tbe  expense  necessary  to  make 
connection  therewith,  has  such  right;  that 
appellees  are  citizens  of  tbe  town  of  La 
Grange,  and  owners  of  property  located  on 
block  23  which  abuts  upon  Washington  street 
iu  said  city,  tbe  street  in  which  appellant's 
sewer  is  laid;  that  appellees  not  only  have 
tbe  right  to  construct,  operate,  and  connect 
the  sewer  complained  of  by  appellant  by  rea- 
son of  the  said  agreement,  but  that  they  have 
the  special  right  to  do  so,  accorded  them  by 
plaitttlfC,  acting  through  its  commissioners' 
court,  at  a  session  of  said  court  held  in  tbe 
courthouse  of  La  Grange  during  the  month 
of  June,  1900." 

The  cause  was  tried  by  tbe  court  below 
without  a  jury,  and  Judgment  rendered  in 
favor  of  the  defendants,  from  which  Judg- 
ment the  county  of  Fayette  prosecutes  this 
appeal. 

The  trial  court  filed  the  following  findings 
of  fact: 

"(1)  I  find  that  the  courthouse  of  Fayette 
county,  Texas,  is  situated  on  tbe  public 
square  of  the  city  of  La  Grange,  In  said 
Fayette  county,  Texas  f  that  the  county  Jail 
of  said  county  Is  situated  on  block  No.  33  of 
said  city,  whleb  abuts  on  tbe  south  side  of 
the  public  square;  and  that  tbe  defendants 
own  property  on  block  No.  23  of  said  city, 
which  abuts  on  the  east  side  of  Washington 
street  and  the  public  square  of  said  city. 

"(2)  I  find  that  on  the  16tb  day  of  May, 
1885,  the  commissioners'  court  of  Fayette 
county,  Texas,  by  an  order  duly  entered  up- 
on the  minutes  of  said  court,  appointed  a 
committee,  consisting  of  W.  H.  Ledbetter, 
W  W.  Little,  R.  T.  Bradshaw,  H.  Studeman, 
W.  M.  Chandler,  and  Joseph  Ebllnger,  to  as- 
certain the  advisability  iknd  necessity  of 
building  an  underground  sewer  from  the 
county  Jail  to  the  Colorado  river,  for  the  pur- 
pose of  draining  the  excrement  of  tbe  Jail,  to 
ascertain  the  probable  cost,  and  report  to  tbe 
commissioners'  court.  They  reported  at  the 
June  term,  1885,  that  the  sewer  was  neces- 
sary and  should  be  constructed,  and  that  It 
should  be  laid  on  tbe  east  side  of  Main  street 
to  the  river,  with  eight-inch  pipe;  tbe  dis- 
tance being  3,600  feet.  This  report  was 
adopted  by  the  commissioners'  court,  and  W. 
W.  Little,  R.  T.  Bradshaw,  M.  J.  Connell, 
W.  H.  Ledbetter,  W.  M.  Chandler,  and  Jo- 
seph Ehlinger  were,  by  an  order  duly  en- 
tered of  record,  appointed  a  committee  to 
procure  tbe  necessary  material  and  to  con- 
struct said  underground  sewer  aforesaid. 
Said  committee  was  invested  only  with  the 
power  to  contract  for  and  piurcbase.  In  tbe 
name  of  the  county,  ail  necessary  fixtures 
and  material  for  all  necessary  labor  for  the 
construction  and  completion  of  a  sewer  from 
the  county  Jail  to  tbe  river,  and  on  comple- 
tion of  the  sewer  to  make  their  report,  ac- 
companied by  an  account  of  the  material 
ana  labor  exi»ended.  This  committee  found 
it  Impossible  to  construct  the  sewer  on  Main 


street,  because  they  could  not  obtain  pe^ 
mission  to  cross  the  property  of  one  of  tbe 
citizens  of  La  Grange,  which  was  necessary 
if  the  sewer  was  buUt  on  that  route^  and 
after  consulting  with  a  capable  engineer  (Mr. 
Lynch),  and  In  order  to  secure  the  right  of 
way  and  permission  of  citizens  of  tbe  town 
of  La  Grange  to  lay  sewer,  determined  that 
it  would  be  more  convenient  for  the  citizens 
of  the  town  that  the  sewer  be  built  on  Wash- 
ington street,  which  Is  one  street  west  of 
Main  street,  and  is  more  centrally  located  bi 
the  town,  and  that,  Instead  of  using  eight- 
Incb  pipe,  they  would  use  ten-inch  pipe.  At 
that  time  It  was  understood  and  mutually 
agreed  by  tbe  then  commissioners'  court  and 
the  town  of  La  Grange,  but  no  order  to  that 
effect  by  either  tbe  city  of  La  Grange  or 
commissioners  was  ev»  entered  of  record, 
[or]  any  vote  taken  by  either,  that  said  sew- 
er should  be  built  down  Washington  street 
out  of  ten-Inch  pipe,  so  that  citizens  who 
wished  to  do  so,  including  those  on  Wash- 
ington street,  might  Join  their  private  sew- 
ers thereto— the  said  Lynch  advising  this 
course,  as  making  the  system  more  efficient, 
without  injiury  to  tbe  county:  and  accord- 
ingly tbe  said  sewer  was  built  by  Fayette 
county  on  tbe  changed  route,  and  according 
to  the  changed  plan.  Tbe  cost  of  the  con- 
struction of  this  sewer,  as  built,  was  about 
12,500,  and  Its  length  was  about  4,000  feet. 
There  was  no  order  entered  of  record  by  the 
commissioners'  court  adopting  these  changes, 
but  the  same  was  done  by  tbe  concurrent 
agreement  of  said  commissioners'  court  and 
the  town  council  of  La  Grange,  acting 
through  tbe  said  committee  and  the  members 
of  the  board  of  aldermen  thereon.  On  this 
last-mentioned  committee  was  W.  W.  Little, 
who  was  one  of  tbe  commissioners  of  the 
then  commissioners'  court;  W.  M.  Chand- 
ler, who  was  mayor  of  tbe  city  of  La  Grange; 
and  M.  J.  Connell  and  W.  H.  Ledbetter,  who 
were  aldermen  of  said  city,  and,  as  such, 
represented  tbe  city  in  said  contract  and  on 
said  committee.  I  also  find  that  the  then 
commissioners'  court  approved  the  work  of 
the  committee,  accepted  the  sewer,  and  paid 
for  It,  upon  report  of  the  committee. 

"(3)  I  find  that  since  the  building  of  the 
sewer  the  commissioners'  court  of  Fayette 
county  has  connected  the  courthouse  with 
the  sewer,  and  has  also  given  various  parties, 
citizens  of  La  Grunge,  permission  to  connect 
tbeh:  private  sewers  with  said  sewer;  some 
of  whom  by  orders  duly  eutered  on  the  min- 
utes of  said  court,  and  others  by  mere  verbal 
permission. 

"(4)  I  find  that  the  defendants  about  June, 
1900,  obtained  tbe  permission  of  the  commis- 
sioners' court  to  connect  their  private  sewer 
from  the  rear  of  their  properties,  which  front 
on  Washington  street,  and  on  the  east  side 
of  the  public  s<iuare,  in  said  city,  with  the 
county  sewer  as  laid  In  Washington  street 
There  was  no  order  entered  on  the  minutes 
of  the  commissioners'  court  authorizing  it 
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There  waa  no  motion  made  or  vote  taken. 
Bat  the  Individual  members  of  the  court,  ex- 
cept one.  while  the  court  was  in  session,  gave 
tlieir  consent,  and  said  at  the  time  that  It 
-was  not  necessary  to  enter  the  order  on  the 
mlnntea  of  the  court. 

"(5)  I  find  that  the  building  of  this  private 
sewer  by  these  defendants  was  delayed  from 
time  to  time,  from  various  causes,  until  the 
district  Judge,  on  application  for  an  Injunc- 
tion, restrained  them  from  further  use  of 
their  private  privies,  as  being  dangerous  to 
the  health  and  comfort  of  the  town  of  La 
Grange.  They  began  anew  their  purpose, 
whlcb  was  never  abandoned,  to  connect  a 
system  of  sewerage  with  said  county  sewer 
in  Washington  street,  procured  ali  necessary 
materials,  dug  their  trench  from  their  prop- 
erties to  the  pipe  of  said  sewer  in  Washing- 
ton street,  and  laid  a  part  of  their  pipe  and 
connected  with  said  sewer  in  Washington 
street  before  tbls  suit  was  filed. 

"(6)  I  find  that  these  connections  by  the 
varloas  parties.  Including  these  defendants, 
created  no  Injury  to  the  sewer  of  the  county, 
bnt  was  a  positive  benefit,  as  affording  a 
greater  and  more  constant  flush,  and  In  no 
vanner  overtaxes  the  capacity  of  said  sewer, 
of  wlUcb  at  the  time  of  Its  building  It  was 
contemplated  this  use  would  be  made. 

"(7)  That  neither  the  city  of  La  Grange, 
nor  any  citizen  thereof,  has  paid  anything 
toward  tbe  construction  of  said  sewer  or  its 
maintenance." 

Under  appropriate  assignments,  the  appel- 
lant contends  that,  upon  the  facts  found  by 
the  court,  judgment  should  have  been  ren- 
d«red  for  the  plaintiff.  We  think  the  conten- 
tion is  sound.  The  sewer  in  controversy  was 
constructed  and  paid  for  by  the  appellant, 
and  is  the  property  of  the  county,  In  its  cor- 
porate capacity.  Just  as  is  the  county  Jail  or 
courthouse.  No  understanding  or  agreement 
entered  into  between  the  members  of  the 
committee  appointed  by  the  county  to  con- 
tract for  and  superintend  the  construction 
of  said  sewer  would  be  binding  upon  the 
county  unless  said  committee  was  author- 
ized by  the  county  to  make  same,  or  the 
county,  with  knowledge  of  the  terms  of  said 
agreement,  ratified  It  after  it  was  made. 
The  court  finds  that  one  of  the  members  of 
this  committee  was  a  member  of  the  com- 
missioners' court,  and  three  of  the  committee 
were  members  of  the  dty  council,  and  that 
by  the  concurrent  agrreement  of  the  commis- 
sioners' court  and  the  city  council,  acting 
through  said  committee,  it  was  mutually 
agreed  that  the  city  of  La  Grange,  or  the 
residents  of  said  dty,  could  connect  their 
private  sewers  with  said  county  sewer. 
There  Is  no  finding  that  this  committee  was 
authorized  by  the  commissioners'  court  or 
the  city  oonncil  to  make  such  an  agreement, 
or  that  the  agreement  was  ever  ratified  by 
either  the  court  or  the  council.  On  the  con- 
trary, it  affirmatively  appears  that  the  com- 
mittee was  only  authorized  to  contract  for 


and  purchase,  in  the  name  of  the  county, 
the  necessary  material  and  labor  for  the  con- 
struction of  a  sewer  from  the  county  Jail 
to  the  river,  and  upon  completion  of  same 
to  make  their  report,  accompanied  by  an  ac- 
count of  the  material  and  labor  expended, 
and  that  no  order  authorizing  or  ratifying 
the  understanding  and  agreement  of  the  com- 
mittee as  to  the  use  of  the  sewer  by  the  citi- 
zens of  La  Grange  was  ever  made  by  the 
commissioners'  court  or  the  city  council,  and 
no  vote  was  ever  taken  by  either  of  said 
bodies  upon  the  subject  of  such  agreement. 
The  finding  that  the  commissioners'  coiurt 
approved  the  work  of  the  committee,  accept- 
ed the  sewer,  and  paid  for  it,  upon  the  re- 
port of  the' committee,  is  not  a  finding  that 
the  court  ratified  the  alleged  agreement  made 
by  the  committee  with  the  city  of  La  Grange, 
because  it  is  not  found  that  said  agreement 
was  contained  In  the  report  of  the  commit- 
tee, nor  was  it  in  any  way  brought  to  the 
knowledge  of  the  court.  The  fact  that  citi- 
zens of  La  Grange  who  bad  heretofore  con- 
nected their  private  sewers  with  the  county 
sewer  had  been  granted  permission  by  the 
commissioners'  court-  to  make  such  connec- 
tion shows  that  the  county  has  never  acqui- 
esced in  any  claim  of  right  on  the  part  of 
such  dttzens  to  use  Its  sewer  without  Its  con- 
sent. The  verbal  permission  given  appellees 
by  the  members  of  the  commissioners'  court 
to  connect  their  sewer  with  the  county  sewer 
was  not  the  act  of  the  commissioners'  court 
in  any  legal  or  binding  sense.  Had  the  court, 
by  a  proper  order  regularly  entered,  granted 
such  permission,  such  grant,  being  without 
consideration,  would  have  been  a  mere  li- 
cense, which  might  have  been  revoked  at- 
any  time.  It  may  be  stated  as  a  general 
rule  that  a  contract  or  agreement  made  by 
a  muuldpal  corporation— either  county  or 
dty— Is  only  valid  or  binding  when  made  by 
or  under  the  authority  of  a  resolution  or  or- 
der duly  passed  at  a  meeting  of  the  legisla- 
tive body  of  such  munidpallty,  and  entered 
upon  the  minutes  of  such  meeting.  Bryan  v. 
Page,  51  Tex.  534,  82  Am.  Rep.  637;  Brown 
V.  Reese.  67  Tex.  318,  3  S.  W.  292;  Wagner 
v.  Porter  (Tex.  Civ.  App.)  66  S.  W.  660. 

The  later  decisions  of  our  Supreme  Court 
have  modified  this  rule  to  the  extent  that 
where  an  order  of  a  commissioners'  court  is 
shown  to  have  been  actually  made  by  such 
court,  and  has  been  acted  upon,  the. omission 
of  the  clerk  to  record  such  order  will  not 
render  the  order,  or  the  acts  done  in  pursu- 
ance thereof,  void.  Brown  v.  Ruse,  69  Tex. 
680,  7  S.  W.  489;  Ewing  v.  Duncan,  81 
Tex.  230,  16  S.  W.  1000.  In  the  case  cited 
from  69  Tex.,  7  S.  W.,  the  commissioners' 
court  had,  as  required  by  the  statute,  au- 
dited and  approved  a  school  voucher  issued 
to  the  plaintiff,  Ruse,  by  the  county  super- 
intendent, and  the  county  Judge  had  indors- 
ed the  approval  of  the  court  upon  said  vouch- 
er, but  no  order  of  approval  appeared  In  the 
minutes  of  the  court    At  a  succeeding  term 
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of  the  court  an  order  was  eutet«d  redtlng 
the  prevlouB  approval  of  the  voucher  by  the 
court  but  directed  that  no  draft  should  issne 
for  same.  This  order  was  made  without  the 
knowledge  of  Ruse.  In  a  suit  by  Ruse  for 
mandamus  to  compel  the  issuance  of  a  war- 
rant for  the  amount  due  him,  as  evidenced 
by  said  approved  voucher,  the  Supreme  Court 
held  that  "the  written  evidence  made  under 
the  direction  of  the  court,  and  in  part  prop- 
erly entered  on  Its  minutes.  Is  sufficient  to 
show  that  the  claim  was  approved  at  the 
date  of  the  Indorsement  made  on  same,  and 
no  subsequent  action  of  the  court,  had  with- 
out notice  to  appellee  [Ruse],  could  aflCect 
bis  right,  If  this  could  have  beendone  at  all 
after  the  dose  of  the  term  at 'which  the 
claim  was  allowed."  In  Ewing  v.  Duncan 
it  is  held  that  the  failure  to  enter  of  record 
an  order  for  an  election  made  by  a  commis- 
sioners' court  will  not  render  void  the  elec- 
tion held  in  pursuance  of  such  order.  What- 
ever may  be  the  extent  to  which  these  deci- 
slouB  modify  the  rule  as  to  the  necessity  for 
the  entry  In  the  minutes  of  orders  made  by 
a  commissioners'  court,  they  in  no  way  modi- 
fy the  rule  that  all  contracts  made  by  a 
county,  to  be  valid  and  binding,  must  be 
made  by 'or  under  authority  of  an  order  of 
'the  commissioners'  court. 

It  is  urged  by  the  appellees  that  the  order 
of  the  commissioners'  court  authorizing  the 
committee  to  construct  the  sewer  carried 
with  it  the  implied  authority  on  the  part  of 
such  committee  to  make  any  agreement  nec- 
essary to  the  accomplishment  of  the  work 
they  were  expressly  autborlced  to  do,  and 
that  said  committee  were  thereby  author- 
ized to  agree  for  the  county.  In  consideration 
of  the  permission  given  by  the  city  of  La 
Grange,  and  the  citizens  living  on  Washing- 
ton street,  in  said  city,  to  the  county,  to  lay 
the  sewer  on  said  street,  that  such  citizens 
should  have  the  right  to  connect  their  pri- 
vate sewers  with  said  county  sewer.  The 
facts  found  do  not  show  that  the  city  of  La 
Grange,  or  any  of  the  citizens  of  said  city, 
sustained  any  damage  by  the  construction 
of  the  sewer,  or  surrendered  any  claim  which 
they  were  asserting  to  any  probable  damage 
that  might  be  caused  by  Its  construction. 
But  conceding  that  this  was  the  considera- 
tion for  the  alleged  agreement,  the  committee 
had  no  express  authority  to  bind  the  county 
by  such  .agreement,  and  we  think  it  clear 
that  such  authority  cannot  be  Implied  from 
the  authority  given  them  to  purchase  the 
necessary  materials  and  construct  the  sewer. 
The  right  of  the  county  to  the  absolute  and 
exclusive  possession  and  control  of  property 
owned  by  it  is.  a  valuable  right,  and  the  sur- 
render of  such  right  will  not  be  implied,  ex- 
cept from  acts  clearly  indicating  such  inten- 
tion. It  may  be  that  no  injury  to  the  sewer 
would  result  from  its  use  by  the  citizens  of 
La  Orange,  and  the  refusal  of  the  commis- 
sioners' court  to  grant  permission  to  the  ap- 
pellees to  connect  with  same  is  an  unretison- 


able  and  arbitrary  exercise  of  the  power  of 
that  court,  but  they  are  the  excluaiye  judges 
of  the  propriety  of  allowing  such  oonnectlonB 
to  be  made.  As  the  representatives  of  the 
county,  they  have  the  exdosive  riglit  to  the 
possession  and  control  of  said  sewer,  and  are 
entitled  to  the  protection  of  the  courts  in  the 
exercise  of  such  rights. 

We  are  of  opinion  that  the  Judgment  of 
the  court  below  should  I)e  reversed,  and  Judg- 
ment here  rendered  In  favor  of  appellant, 
granting  the  injunction  prayed  for,  and  it  is 
so  ordered.    Reversed  and  rendered. 


RALBY  et  al.  v.  SMITH  et  aL* 

(Court  of  CSvlI  Appeals  of  Texas.    Feb.  11. 

1908.) 

ATTORNST-COLLBCrnNQ  JTJDOHENT— COHHIB- 
8I0N  —  GARNISHMENT  OF  PARTNERSHIP 
CLAIM  —  INDIVIDUAL  DEBT  —  LBOAUTT  OF 
PROCBBDINOS— APPEAL-RIGHTS  OF  APPEL- 
LANT. 

1.  An  attoiney  agreed  with  a  firm  to  collect 
a  Judgment  for  a  specified  commission,  and 
this  he  proceeded  to  do  by  means  of  gamish- 
meot  proceedings  against  a  bank.  While  these 
proceedings  were  pending  on  an  appeal,  wliicb 
was  ultimately  decided  m  favor  of  the  firm,  a 
creditor  of  a  membw  of  the  firm  garnished  the 
funds  in  the  bank.  Shortly  after  the  com- 
mencement of  the  second  garnishment  the  firm 
agreed  to  allow  the  attorney  additioual  com- 
pensation, to  cover  expenses  incurred;  and  he 
thereupon  intervened  in  the  second  garnish- 
ment, attacking  its  legality,  and  praying  judg- 
ment for  bis  fees.  The  trial  court  upheld  the 
legality  of  the  garnishment,  and  gave  him 
judgment  for  his  fee  under  the  first  contract 
only.  Beld  that,  on  an  appeal  from  this  Judg- 
ment, the  attorney  was  in  a  position  to  raise 
the  question  of  the  legality  of  the  garnishment. 

2.  A  claim  of  a  partnership  cannot  be  gar- 
nished for  the  IndiTidual  debt  of  a  member  of 
the  firm. 

3.  A  firm  of  attorneys  reduced  a  claim  to 
Judgment  under  an  agreement  that  they  were 
to  nave  a  certain  per  cent,  of  the  claim  for  its 
collection,  but  afterwards  the  judgment  was  in 
part  enforced  by  another  attorney,  acting  for 
the  creditors.  It  was  not  shown  that  the  first 
attorneys  had  In  any  way  neglected  their  em- 
ployment, or  that  the  contract  widi  them  had 
been  abrogated.  Held,  that  they  were  entitled 
to  their  commission. 

Appeal  from  Travis  County  Court;  Gteo. 
Calhoun,    Judge. 

Garnishment  by  Hd.  R.  Smith  against  T. 
L.  Wren  and  others,  defendants,  and  the 
Frost  National  Bank,  garnlahee.  In  which 
.Tames  Baley  and  others  Intervened.  From  a 
Judgment  for  plaintiff  and  Raley,  Interveners 
appeal.  Affirmed  In  part,  and  reversed  In 
part 

Jas.  Raley,  for  appellants.  Bd.  Haltom, 
for  appellee. 

STREETMAN,  J.  This  appeal  Is  from  a 
Judgment  in  a  garnishment  proceeding  in^ 
stituted  by  Ed.  R.  Smith  against  the  Frost 
National  Bank,  in  a   case  In  which  T.  L. 

•Rehearing  denied  March  IS,  1903. 
^  2.  See   Oarnlihment,    vol.    24.    Cent.   Dig.    |   U>- 
Partnenhlp,  vol.  U,  Cent.  Dig.  )  S8». 
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Wren  and  others  were  defendants.  The  pro- 
ceedings necessary  to  an  nnderstandlng  of 
tbe  qaesttons  are  as  follows:  Prior  to  1882 
Haddoz  &  Wren,  a  firm  composed  of  John 
W.  Maddox  and  T.  L.  Wren,  were  engaged  as 
partners  In  a  mining  bnalness;  and  on  De- 
cember 6,  1892,  said  partnership  recovered 
Judgment  In  the  district  court  of  Bexar  coun- 
ty, Tex.,  against  B.  !•.  Summerlln  and  others 
tot  ^SJB06.9d.  In  this  suit  the  plaintiffs  were 
i^resented  by  West  &  McGown  and  Dural 
West:  the  terms  of  their  employment,  as 
stated  in  the  record,  being  that  they  were 
"under  a  contract  of  ten  per  cent  of  the 
amount  collected."  Said  attorneys  were  paid 
in  advance  the  snm  of  $20.  No  coUectlona 
were  made  under  this  judgment  for  some 
time,  and  Maddox  &  Wren  then  employed 
James  Baley  to  collect  said  Judgment;  the 
first  agreement  with  Baley  being  that  be 
was  to  be  allowed  25  per  cent  of  what  he 
could  collect  free  of  cost  to  the  plaintiffs. 
Afterwards,  on  July  7,  1897,  the  plaintiffs 
Maddox  &  Wren  agreed  to  itllow  Raley  an 
additional  K  per  cent  on  any  recovery  which 
should  be  made  by  prosecuting  the  case  or 
cases  in  any  pf  the  higher  courts.  On  Feb- 
ruary 14,  1902,  a  further  agreement  was 
made,  in  order  to  compensate  Raley  for  cer- 
tain costs  which  he  had  incurred,  to  the  ef- 
fect that,  from  any  amount  collected,  Baley 
should  first  be  paid  $123,  and  should  have 
30  per  cent  of  the  net  remainder.  It  will 
be  noted  tliat  the  date  of  this  agreement  was 
■nbsequent  to  the  writ  of  garnishment  in 
this  case.  Proceeding  under  his  employment 
James  Raley  procured  a  garnishment  against 
the  Frost  National  Bank,  and  on  June  21, 

1901,  obtained  for  Maddox  &  Wren  a  Judg- 
ment against  said  bank  for  the  sum  of  $1,- 
&18.74  on  deposit  by  B.  L.  Summerlln.  J. 
R  Norton  had  claimed  this  fund,  and  appeal- 
ed from  the  Judgment  January  8,  1902,  the 
Judgment  was  affirmed  by  the  Court  of  Civil 
Appeals  at  San  Antonio,  and,  no  motion  for 
rehearing  having  been  filed,  mandate  was  is- 
sued  February   17,   1902.    On  January   17, 

1902,  Ed.  R.  Smith,  claiming  an  Indebtedness 
of  9B68.62  against  T.  L.  Wren,  caused  a  writ 
of  garnishment  to  Issue,  which  was  served 
on  Ibe  Frost  National  Bank  January  18, 
1902.  The  writ  was  retnmaUe  April  7,  1902. 
On  March  29,  1902,  the  bank  answered,  set- 
ting out  the  above  Judgments  and  proceed- 
ings, and  showing,  further,  that  Susan  Han- 
cock, as  executrix  of  John  Hancock,  had  gar- 
nislied  the  bank  for  the  Interest  of  John 
W.  Maddox  In  said  $1,948.74,  and  askhig  that 
said  executrix  and  Maddox  &  Wren  be  im- 
pleaded, and  that  such  Judgment  be  rendered 
as  would  protect  the  bank  from  a  double  lia- 
bility. On  April  8,  1902,  Mrs.  Eugenia  O. 
Wren,  wife  of  T.  L.  Wren,  Joined  by  her 
husband,  intervened,  and  claimed  to  own  the 
Wien  half  of  the  |1,948.74;  claiming  that  on 
May  24,  1890,  her  hnsband  bad  used  S250  of 
tier  separate  money,  and  on  April  1, 1897,  had 
transferred  her  his  half  of  said  Judgment 


against  Summerlln  in  satisfaction  of  said  In- 
debtedness. T.  L.  Wren  and  Mrs.  B.  O. 
Wren  afterwards  moved  to  qnash  the  writ  of 
garnishment  (1)  becanse  the  $1,948.74  was  a 
debt  dne  to  the  partnersliip  of  Maddox  & 
Wren,  and  could  not  be  garnished  for  the  in- 
dividual debt  of  T.  Ia  Wren;  and  (2)  be- 
cause the  garnishment  was  prematurely  is- 
sued, the  Judgment  of  the  Court  of  Civil 
Appeals  not  being  final  at  the  time  said  writ 
was  issued.  Mrs.  Hancock,  as  executrix, 
filed  an  answer,  in  which  she  stated  that  she 
claimed  nothing  -against  Wren,  but  claimed 
tbe  Maddox  half  of  the  Judgment,  and  fur- 
ther alleged  that  Maddox  had  assigned  to 
her  his  half  of  tbe  $l,94a74  since  the  insti- 
tution of  the  suit  On  August  S,  1902,  James 
Raley,  having  formerly  Intervened,  filed  an 
amended  petition  in  intervention,  in  which 
he  pleaded  (1)  In  abatement  that  the  indebted- 
ness of  $1,948.74  was  due  by  the  Frost  Na- 
tional Bank  to  the  partnership  of  Maddox 
&  Wren,  and  could  not  be  garnished  for  the 
individual  debt  of  T.  L.  Wren;  and  (2)  claim- 
ing that  he  was  tbe  owner  of  $125  of  said 
fund,  and  also  of  30  per  cent  of  said  fund 
after  deducting  said  $125,  and  praying  that 
he  have  judgment  for  said  portion  of  said 
fund.  On  August  6, 1902,  B.  O.  West,  Floyd 
McGown,  and  Duval  West  Intervened  and 
filed  a  plea  in  abatement.  In  substance  the 
same  as  that  of  James  Baley,  and  also  claim- 
ed that,  by  virtue  of  their  agreement  with 
Maddox  &  Wren,  they  were  the  owners  of 
lb  per  cent  of  the  $1,948.74.  The  plaintiff,  in 
reply  to  these  pleadings,  filed  general  ex- 
ceptions and  a  general  denial,  and  a  special 
plea  to  the  effect  that  the  transfer  to  Mis. 
Wren  was  in  fraud  of  the  creditors  of  T. 
li.  Wren.  On  August  29,  1902,  the  court  ren- 
dered Judgment  in  substance  as  follows:  (1) 
Susan  Hancock,  executrix,  was  dismissed  on 
her  disclaimer.  (2)  Tbe  exceptions  of  plain- 
tiff and  the  interveners  were  overruled.  (3) 
The  pleas  in  abatement  and  motions  to  quash 
tbe  garnishment  were  overruled.  (4)  That 
the  interveners,  except  Baley,  take  nothing. 
(6)  The  court  found  that  one-half  of  the 
$1,948.74  was  subject  to  the  garnishment 
and  that  the  bank  was  entitled  to  a  fee  of 
$50  for  answering;  and  it  was  accordingly 
ordered  that  the  bank  pay  into  court  $974.37, 
less  $50,  to  wit  $924.37,  and  that  this  amount 
be  distributed  as  follows:  To  plaintiff,  Ed. 
B.  Smith,  $206.86;  to  Mrs.  B.  Q.  Wren, 
$430.33;  to  James  Baley,  $287.18.  It  being 
further  provided  that  the  costs  taxed  against 
each  of  said  parties  be  deducted  from  their 
respective  shares.  All  of  the  parties  gave 
notice  of  appeal,  but  this  appeal  was  prose- 
cuted only  by  the  Interveners,  James  Baley 
and  W^est  &  McOown  and  Duval  West 

The  first  assignment  calls  in  question  the 
action  of  the  court  in  overruling  the  pleas  in 
attatement  in  wlilch  the  interveners  insisted 
that  the  garnishment  was  Illegal  In  so  far 
as  it  sought  to  subject  tbe  fund  belonging  to 
the  partnership  of  Maddox  &  Wren  to  the 
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Individual  debt  of  T.  L.  Wren.  There  la  no 
question  made  as  to  the  fact  that  this  debt 
waa  due  by  the  Frost  National  Bank  to  the 
partnership  of  Maddox  &  Wren.  It  does  not 
appear  that  there  has  been  any  settlement  or 
winding  up  of  this  partnership.  The  decided 
weight  of  authority  is  to  the  effect  that  a 
debt  due  to  a  partnership  cannot  be  gar- 
nished for  the  Individual  debt  of  a  member 
of  the  firm.  Wade  on  Attach.  voL  2,  {  490; 
Alderson  on  Jud.  Writs  and  Process,  S  155; 
Drake  on  Attach.  §§  567,  568,  569,  and  570, 
citing  In  support  of  the  text  Winston  v. 
Bwlng,  1  Ala.  129,  34  Am.  Dec.  768;  Church 
T.  Knox,  2  Conu.  514;  Atkins  v.  Prescott 
10  N.  H.  120;  Towne  T.  Leach,  32  Vt.  747; 
Sweet  V.  Eeed,  12  R.  I.  121;  Barry  v.  Fisher, 
89  How.  Prac.  521;  People's  Bank  v.  Sbry- 
ock,  48  Md.  427,  30  Am.  Rep.  476;  Smith  t. 
McMlcken,  3  La.  Ann.  319;  Mobley  v.  Lon- 
bat,  7  How.  318;  Johnson  v.  King,  6  Humph. 
233;  Myers  v.  Smith,  29  Ohio  St  120;  Rip- 
ley V.  People's  Sav.  Bank,  18  111.  App.  480; 
Klngsley  y.  Missouri  Fire  Co.,  14  Mo.  467; 
Trlekett  v.  Moore,  34  Kan.  755,  10  Pac.  147; 
Whttney  v.  Munroe,  19  Ma  42,  36  Am.  Dea 
732;  McCarty  v.  Emlen,  2  Dall.  277, 1  L.  Ed. 
SSO.  See,  also,  McRee  v.  Brown,  46  Tex.  503, 
In  which  these  authorities  are  referred  to  with 
seeming  approval. 

It  Is  insisted  in  this  case,  however,  that, 
while  there  may  have  been  error,  the  inter- 
veners in  the  case  are  not  in  position  to  com- 
plain; Wren  and  wife  and  the  garnishee 
not  having  appealed.  We  have  concluded, 
however,  that  at  least  the  intervener  Raley 
has  such  an  Interest  in  the  matter  as  would 
entitle  him  to  raise  this  question,  and  com- 
plain of  the  Judgment  In  this  respect  The 
lower  court  refused  to  allow  him  the  $123 
provided  for  in  the  agreement  of  the  14th  of 
February,  1902;  and  this  action  of  the  court 
was  very  probably  based  on  the  fact  that  this 
agreement  was  made  after  the  writ  of  gar- 
nishment in  this  case  had  been  served  upon 
the  bank.  If  the  garnishment  bad  not  been 
served  upon  the  bank,  we  see  no  reason  why 
the  agreement  of  Maddox  &  Wren  to  allow 
this  $125  to  Raley  was  not  perfectly  valid. 
This  being  the  case,  we  think  that  Raley  is 
in  position  to  urge  that  the  garnishment  it- 
self was  not  a  legal  garnishment,  in  so  far 
as  it  sought  to  subject  this  partnership  fund 
to  the  Individual  debt  of  T.  L.  Wren.  And 
the  question  having  thus  been  properly  rais- 
ed, following  what  we  believe  to  be  the  de- 
cided weight  of  authority,  we  hold  that  the 
court,  under  the  facts,  should  have  abated 
the  garnishment;  and  the  bank  having  made 
no  objection,  but  submitted  the  fund  In  Its 
hands  to  the  court  for  division,  the  court 
should  have  proceeded  to  divide  the  fund 
among  the  other  parties  entitled  to  receive 
the  same. 

The  question  then  arises  as  to  whether  the 
interveners.  West  &  McGown  and  Duval 
West,  were  entitled  to  the  10  per  cent,  claim- 
ed by  them  out  of  said  fund.    As  stated,  the 


only  evidence  In  the  record  H  that,  nndor 
their  original  employment  by  Maddox  & 
Wren,  they  were  to  have  10  per  cent  of  the 
amount  collected.  It  does  not  appear  that 
they  neglected  the  business  Intrusted  to  them 
after  procuring  the  Judgment,  nor  that  their 
contract  had  been  ended  in  any  way.  It  sim- 
ply appears  that  Maddox  &  Wren  made  an 
Independent  contract  with  Raley  to  collect 
the  judgment  which  these  attorneys  had  pro- 
cured. We  have  concluded  that  under  the 
evidence,  as  stated  In  the  record,  these  in- 
terveners were  entitled  to  10  per  cent  of  this 
$1,948.74. 

Because  of  the  error  of  the  court  In  over- 
ruling said  pleas  in  abatement,  the  Judg- 
ment of  the  lower  court  la  reversed;  and, 
there  being  no  conflict  In  the  evidence,  this 
court  vrill  render  judgment  as  should  have 
been  rendered  by  the  lower  court— that  the 
plaintiff,  Ed.  R.  Smith,  take  nothing;  that 
the  judgment  requiring  the  Frost  National 
Bank  to  pay  into  court  the  sum  of  $924.37 
be  affirmed;  and  that  said  sum  of  money  be 
distributed  among  the  parties  as  follows: 
(1)  To  James  Raley,  30  per  cent  of  $974.37, 
which  is  $292.31;  (2)  to  said.  James  Raley, 
one-half  of  $126,  which  is  $62.50;  (3)  to 
West  &  McGown  and  Duval  West,  10  per 
cent  of  $974.37,  which  Is  $97.43,  less  one- 
half  of  the  $20  paid  In  advance,  leaving  $87.- 
43:  (4)  to  Mrs.  B.  G.  Wren,  $472.13— and 
that  the  Judgment  in  all  other  respects  be  af- 
firmed. 

Affirmed  in  prrt,  and  reversed  and  rendered 
in  part 


HOUSTON  &  T.  CENT.  R.  CO.  v.  BELU* 

(Court  of  Civil  Appeals  of  Texas.    Feb.  26. 
1908.) 

RAILROADS  —  DEPOT  EMPLOTfiS  —  A8SACLT  — 
LIABILITY  OF  COMPANY— PERSONAL  DIFFI- 
CULTY —  SBLF-DBFENSK  —  AMOUNT  OF  DAM- 
AGES —  INSTRUCTIONS  —  .WEIGHT  OF  BVI- 
DKNCE  —  DEPOSITION  —  PROPRIETY  OF  SUP- 
PRESSING CHARACTER  OF  PLAINTIFF— AD- 
MISSIBILITY OF  EVIDENCE. 

1.  Evidence  in  an  action  against  a  railroad 
company  for  an  assault  by  its  depot  hands  on 
one  getting  freight  from  the  depot  considered, 
and  held  to  sustain  a  finding  that  the  assault 
was  within  the  scope  of  the  assailants'  em- 
ployment and  was  not  a  mere  personal  en- 
counter. 

2.  Evidence  in  an  action  against  a  railroad 
company  for  an  assault  by  its  depot  hands  on 
one  getting  freight  from  the  depot  considered, 
and  held  to  sustain  a  finding  that  the  assault 
was  not  in  self-defense. 

3.  A  verdict  of  $1,100  for  the  loss  of  earning 
capacity  of  a  laborer  having  23  or  24  years  ex- 
pectancy, and  an  earning  capacity  of  $1.25  to 
$1.50  a  day.  Is  not  excessive. 

4.  A  railroad  company  is  liable  for  an  assault 
committed  by  its  depot  hands  in  the  discharge 
of  their  duty  of  protecting  freight  from  rough 
handling,  though  they  may  have  exceeded  their 
precise  instructions,  or  have  been  expressly  for- 
bidden to  commit  such  wrongful  act 

5.  Evidence  in  an  action  against  a  railroad 
company  for  an  assault  by  its  depot  hands  on 


rlnx 

Ijr  Si 


granted  by  Supreme  Court. 


Digitized  by  VjOOQIC 


Tex.) 


HOUSTON  &  T.  CDNT.   R.  CO.  v.  BBLL. 


67 


one  eettiiig  freight  from  the  depot  considered, 
and  M4  to  anUiorize  sabmitting  to  the  jury  the 
iasne  as  to  whether  the  protection  of  freight 
from  roagh  handling  was  within  the  scope  of  the 
assailants'  employment. 

6.  In  an  action  against  an  employer  for  an  as- 
sanlt  committed  by  its  servants,  an  instruction 
that  "yon  are  charged,  as  a  matter  of  law,  that 
M.  and  R.  [the  servants]  were  entitled  to  defend 
their  lives  and  persons  against  the  assaults  of 
the  plaintiff,"  is  properly  refused,  as  on  the 
weight  of  the  evidence. 

7.  An  instruction  that,  "if  there  is  a  conflict 
in  the  testimony,  you  must  reconcile  it,  if  you 
can;  if  not,  yon  may  believe  or  disbelieve  any 
witness  or  witnesses,  according  as  you  may  or 
may  not  think  them  entitled  to  credit"— is  not 
erroneoos. 

8.  Error  cannot  be  predicated  on  an  instruc- 
tion that,  if  there  is  a  conflict  in  the  testimony, 
the  jnry  most  reconcile  it,  if  they  can,  and,  if 
not.  may  believe  or  disbelieve  any  witness, 
where  the  evidence  has  disclosed  an  irreconcU* 
able  conflict. 

9.  It  is  not  error  to  strike  out  a  paragraph 
of  an  answer,  where,  under  the  remaining  para- 
graphs, the  same  defense  may  be,  and  is,  fully 
availed   of. 

10.  A  deposition  should  not  be  suppressed  be- 
eanse  an  answer  is  irresponsive  to  an  inter- 
rogatory, where  it  is  responsive  to  a  subsequent 
interrogatory,  in  reply  to  which  the  witness  stat- 
ed that  he  had  already.  In  his  previous  an- 
swers, told  all  that  occurred. 

11.  Ill  a  civil  action  for  assault,  evidence  of 
particniar  acts  of  the  plaintiff,  going  to  demon- 
strate his  character  for  violence  and  turbulence, 
is  inadmissible. 

12.  Plaintiff  was  getting  freight  from  a  rail- 
road depot,  and  was  assaulted  by  two  of  the 
company's  depot  hands.  Plaintiff's  evidence 
was  that  he  accidentally  knocked  over  some 
beigbt,  whereupon  the  employes  assaulted  him. 
The  defendant  8  evidence  was  that  the  em- 
ployes heard  the  falling  freight,  and  told  plain- 
tiff he  mnst  quit  handlmg  freight  in  such  man- 
ner, or  he  would  be  put  out,  whereupon  plain- 
tiff struck  one  of  them  with  his  fist;  that  the 
other  tmp\oy6  ran  in  to  help  his  comrade,  and 
struck  plaintiff,  who  then  hit  him  and  knocked 
him  down;  that  plaintiff  then  renewed  his  at- 
tack on  the  first  employ^,  and,  after  warning, 
was  struck  with  a  cotton  nook  and  severely  in- 
jured. Beld,  that  neither  version  of  the  diffi- 
culty disclosed  any  act  of  plaintiff  of  such  du- 
bious import  as  to  warrant  the  admission  of 
evidence  of  his  general  character  for  violence 
and  turbulence  in  explanation  thereof. 

Appeal  from  District  Conrt,  Travis  Ck>un- 
ty;  B.  L.  Penn,  Judge. 

Action  by  George  Bell  against  the  Houston 
ft  Texas  Central  Railroad  Company.  Judg- 
ment for  plalntlfl,  and  defendant  appeals. 
Affirmed. 

Gregory  ft  Batts  and  Frank  Andrews,  for 
appellant.  S.  B.  Kemp,  Hart  ft  Townes,  and 
Jno.  C.  Townes,  for  appellee. 

STRiXTM A  N,  J.  Appellee  recovered  Judg- 
ment for  ^,381.50  for  personal  injuries  In- 
flicted upon  him  by  two  of  appellant's  em- 
ployes. The  Injuries  were  sustained  by  ap- 
pellee while  he  was  engaged  In  getting 
freigbt,  for  tbe  purpose  of  hauling  it,  at  ap- 
pellant's freight  depot  In  the  city  of  Austin. 
He  alleged  that  two  employes  of  appellant 
(Bnford  McLeary  and  Henry  Robertson)  were 
charged  wltb  tbe  duty  of  protecting  the 
freight  In  said  depot  from  rough  handling, 
and  that  on  tbe  occasion  in  question  he  was 


removing  certain  freigbt  from  said  depot  for 
his  employer,  Ben  Walker,  when  he  acd- 
dentally  knocked  down  some  other  articles 
of  freight,  whereupon  said  McLeary  and 
Robertson,  acting  or  assuming  to  act  within 
the  scope  of  their  employment  in  tbe  protec- 
tion of  said  freight,  made  an  assault  on  him, 
and  Inflicted  serious  personal  injuries.  There 
are  many  minor  conflicts  and  discrepancies 
in  the  evidence,  and  there  is  a  direct  and  ir- 
I  reconcilable  conflict  between  plaintiff's  wit- 
nesses and  those  of  the  defendant  as  to  the 
material  facts  of  the  difficulty.  Plaintiff's 
account  of  tbe  transaction  Is,  substantially: 
That  on  the  morning  of  July  20,  1901,  he 
went  to  appellant's  depot  after  some  freigbt 
for  his  employer.  Walker.  That  Robertson 
and  McLeary,  employes  of  defendant,  were 
there,  and  he  went  to  move  a  trunk,  and  one 
trunk,  which  was  on  top  of  another,  fell,  and 
McLeary  said:  "Don't  be  breaking  up  that 
freight  around  here."  That  he  paid  no  at- 
tention to  McT>eary,  and  McLeary  kept  quar^ 
'  reling,  and  appellant  said:  "I  am  not  work- 
i  ing  for  you.  I  am  working  for  Mr.  Walker." 
McLeary  kept  quarreling,  and  Robertson  said 
to  McLeary,  "Aie  you  going  to  let  that  damn 
negro  throw  your  freight  that  a  way?"  and 
McLeary  replied  that  he  was  going  to  break 
appellee's  bead  or  neck.  That  appellee  thought 
they  were  Joking,  and  finally  McLeary  said: 
"Tes;  I  am  going  to  break  your  Gk>d  damn 
neck."  McLeary  had  been  sitting  in  a  chair 
near  a  south  door  of  the  freightroom,  and 
Robertson  was  on  the  Inside  of  the  room. 
About  this  time  Robertson  came  at  appellee 
with  a  stick,  and  hit  him  in  the  face,  and  at 
tbe  same  time  Mcl<eary  hit  bim  in  the  back 
with  a  cotton  book.  That  be  then  tried  to 
escape,  and  Robertson  being  in  front,  and 
McLeary  behind,  and  a  large  amount  of 
freight  on  each  side,  he  mode  his  way  to  the 
north  door  of  the  frelgbtroom,  and  about  the 
time  he  reached  that  door  McLeary  turned 
the  hook,  and  struck  him  with  the  point  of 
it,  driving  it  through  bis  skull,  when  he  be- 
came unconscious.  Two  other  negroes  gave 
pretty  much  the  same  account  of  the  origin 
and  progress  of  the  difficulty.  McLeary's  ac- 
count was  substantially  as  follows:  "I  was 
on  tbe  north  platform  of  the  depot  and  heard 
a  racket  inside,  as  If  freight  was-  falling 
down  or  had  been  thrown  down,  and  I  'start- 
ed in  there;  and.  Just  as  I  got  about  the 
north  door,  Henry  Robertson  remarked  that 
there  was  a  man  in  there  throwing  my 
freigbt  down,  and  that  I  had  l>etter  come  and 
attend  to  It  About  that  time  I  was  Inside, 
and  Just  as  I  walked  in  the  door  there  was  a 
case  about  three  feet  long  and  about  six 
inches  thick  went  flying  across  the  freight- 
house,  and  George  Bell  had  thrown  it  and  I 
told  htm:  "By  OodI  you  negroes  have  got  to 
quit  handling  this  freight  in  any  such  man- 
ner. I  am  getting  blamed  right  along  here 
fur  this,  and,  if  you  do  not  quit,  I  am  going 
to  put  you  out.'  All  the  time  I  was  walk- 
ing towards  him,  with  my  coat  off,  and  had 
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nothing  In  my  hands,  and  be  was  standing 
behind  a  box,  and  about  that  time  he  said,  'I 
do  not  allow  any  God  damned  white  man  to 
boss  me,'  and  as  he  made  the  remark  he  hit 
me.  I  do  not  remember  whether  my  bands 
were  In  my  pockets  or  ont  of  my  pockets,  but 
they  had  no  cause  to  be  In  my  pockets,  be- 
cause I  had  nothing  In  them.  I  made  that 
remark  Just  after  I  came  In  the  door.  I 
suppose  the  door  was  ten  or  fifteen  feet  from 
George  Bell.  He  was  standing  behind  a  box 
four  or  five  feet  high,  and  be  stepped  out 
from  behind  the  box  and  hit  me.  He  hit  me 
on  the  left  side  with  his  fist,  and  knocked 
me  down.  In  a  western  direction.  Henry 
Robertson  was  standing  about  ten  feet.  In  a 
northwestern  direction,  from  the  negro.  Aft- 
er Bell  struck  me,  Henry  Robertson  ran  in 
and  helped  me.  He  bad  a  lath  about  two 
feet  long,  and  he  hit  Bell  across  the  fore- 
head, and  Bell  then  hit  Robertson  and  knock- 
ed him  down,  and  was  on  Robertson  when  I 
got  to  him.  I  tried  to  pull  blm  off,  but  I 
covld  not  bare  done  so  If  be  had  not  got  up 
and  started  towards  me.  In  the  meantime, 
after  he  had  hit  me,  I  had  gotten  hold  of  this 
hoolc,  and  when  I  pulled  him  off  of  Robert- 
son he  came  at  me,  and  I  hollered  to  lilm  to 
stop,  and  he  did  not  stop,  and  I  hit  at  him 
and  missed  him,  and  I  was  right  at  the  door. 
When  be  knocked  Robertson  down,  he  was 
right  at  the  north  end  of  the  depot,  and  I 
stepped  ont  on  the  platform,  and  he  was 
still  coming  at  me,  and  I  hollered  to  him  to 
stop,  and  he  did  not,  and  I  hit  at  htm  and 
hit  him,  and  he  fell  outside  of  the  door,  on 
the  platform.  He  was  hitting  at  me  at  the 
time  I  struck  him  with  his  fist"  Robertson 
gave  an  account  very  similar  to  that  of  Mc- 
Leary,  and  they  were  corroborated  In  part 
by  the  evidence  of  H.  S.  Balllnger.  There 
was  much  more  of  the  evidence  of  these  wit- 
nesses, going  Into  the  details  of  the  difficulty; 
but  the  foregoing  is  substantially  the  outline 
of  the  occurrence,  as  shown  by  the  respective 
witnesses  for  plaintiff  and  defendant  There 
was  evidence  to  show  that  the  injury  Inflicted 
with  the  cotton  hook  was  very  severe;  the 
Bktdl  being  fractured,  and  resulting  in  par- 
alysis, and  a  very  considerable,  if  not  com- 
plete, impairment  of  plaintifCs  capacity  to 
labor.  His  earning  capacity  was  from  $1.2S 
to  $i:60  per  day,  and  his  expectancy  23  or 
24  years.  Oonslderable  evidence  was  intro- 
duced, bearing  upon  the  duties  of  McLeary 
and  Robertson,  but  upon  this  point  we  deem 
it  sufficient  to  quote  a  part  of  the  testimony 
of  the  freight  agent  Patrick,  as  follows:  "I 
am  agent  of  the  Houston  &  Texas  Central 
Railroad  CSompany  in  this  place.  I  have 
charge  of  the  H.  &  T.  C.  frelghthouse. 
Checking  clerks,  shipping  clerks,  and  receiv- 
ing clerks  at  the  frelghthouse  are  Instructed 
by  the  agent  not  to  allow  anything  to  be 
moved  from  there  unless  they  had  the  freight 
bill  and  the  freight  Is  paid.  People  are  not 
permitted  to  handle  these  goods.  If  any  one 
were  to  go  to  handling  these  goods,  they 


would  keep  them  from  doing  go  if  tbey  coald. 
They  would  have  to  keep  them  away  the 
best  they  could;  and,  if  they  could  not,  tbey 
would  have  to  call  for  assistance:  Tbey 
have  no  more  aatbority  to  use  force  than  any 
other  employ^  of  any  other  establishment, 
like  in  a  store.  If  a  person  were  to  go  in 
there  and  molest  the  other  goods  in  tfye 
frelghthouse,  the  employes  would  not  have 
authority  to  use  violent  force  In  protecting 
these  goods.  They  would  have  authority  to 
use  force  Just  as  any  other  employ^  in  any 
other  eatabllsbment  They  are  put  there  to 
protect  the  company's  freight,  and  make  cor- 
rect deliveries,  and  see  that  they  go  to  the 
proper  ones,  and  that  people  do  not  molest 
other  freight  In  the  warehouse.  It  Is  left 
to  them,  as  a  general  mle,  on  their  Judg- 
ment as  to  what  they  will  do  under  any  par- 
ticular state  of  facts  that  might  arise.  They 
would  not  be  employed  there  if  they  did  not 
have  Judgment  as  to  handling  frdght,  and 
certainly  would  have  to  protect  it  •  •  • 
The  agent  is  responsible  for  goods  in  the 
frelghthouse  waiting  to  be  delivered  to  the 
consignee.  *  *  *  He  has  several  repre- 
sentatives that  work  under  his  instructions. 
McLeary  was  one,  •  •  •  and  Robertson. 
They  represented  the  agent  These  repre- 
sentatives had  instructions  from  the  agent  to 
see  that  fright  was  not  roughly  handled,  or 
taken  ont  of  the  depot  by  parties  that  it  did 
not  belong  to."  The  court  gave  a  full  charge 
upon  the  law  of  the  case,  and  Instructed  the 
Jury,  among  other  things,  to  find  for  the  de- 
fendant if  the  employes  Robertson  and  Mc- 
Leary were  acting  in  self-defense,  or  If  the 
assault  made  by  them  upon  the  plaintiff  was 
made  for  the  purpose  of  resenting  a  per- 
sonal Insult  offered  to  them  by  the  plaintiff, 
and  did  not  permit  them  to  find  for  plaintiff 
unless  the  assault  was  made  by  said  parties 
for  the  purpose  of  protecting  the  freight  of 
defendant  from  rough  handling. 

The  first  assignment  of  error  complains 
that  the  verdict  is  unsupported  by  the  evi- 
dence (1)  because  the  difliculty  was  a  pure- 
ly personal  one,  and  had  no  relation  to  de- 
fendant's business;  and  (2)  that  the  evidence 
showed  the  assault  was  made  by  Robertson 
and  McLeary  In  self-defense.  These  issues 
were  fully  and  fairly  submitted  to  the  Jury 
by  the  charge  of  the  court,  and  we  need  only 
refer  to  the  testimony  which  we  have  set  oat 
above  to  show  that  upon  these  questions 
there  was  a  direct  conflict  of  evidence;  and, 
the  Jury  having  resolved  the  conflict  in  favor 
of  the  plaintiff,  it  is  not  the  province  of  this 
court  to  disturb  the  verdict. 

The  second  assignment  of  error  complains 
of  that  portion  of  the  verdict  which  awards 
the  plaintiff  f4,100  for  loss  of  capacity  to 
earn  money  in  the  future.  The  evidence 
bearing  upon  this  question  is  set  out  above, 
and  we  do  not  think,  in  view  of  this  evidence, 
that  this  item  of  the  verdict  is  excessive. 

The  fourth  paragraph  of  the  court's  charge 
was  as  follows: 
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"If  yon  believe  from  a  preponderance  of 
the  evidence  that,  at  the  time  of  the  difficul- 
ty between  the  plaintiff  and  the  said  Mc- 
Leary  and  Bobertson,  It  was  a  part  of  tbe 
dnty  of  said  McLeary  and  Robertson,  as 
employes  of  defendant  at  Its  said  depot,  to 
care  for,  and  protect  against  injury,  Interfer- 
ence, or  rough  handling,  the  freight  situat- 
ed In  said  depot,  then  you  are  Instructed,  as 
a  matter  of  law,  that  tbe  defendant  would 
be  responsible  for  the  wrongful  acts,  if  any, 
of  the  said  McT.ieary  and  Robertson,  or  either 
of  them,  committed  for  the  purpose  of  caring 
for  or  protectipg  such  freight  against  injury, 
interference,  or  rough  handling,  although 
such  wrongful  acts,  if  any,  had  not  been  ex- 
pressly authorized  by  defendant,  and  al- 
though such  wrongful  acts,  if  any,  had  been 
expressly  forbidden  by  defendant.  The  de- 
fendant would  not  be  responsible  for  the 
wTongfnl  acts,  if  any,  of  the  said  McLeary  or 
aaid  Bobertson,  committed  for  a  purpose  oth- 
er tban  discharge  of  some  duty  for  which 
tbe  one  so  committing  such  wrongful  act,  If 
any,  was  employed." 

This  charge  was  objected  to  as  imposing  a 
liability  npon  the  defendant  for  the  wrongful 
acts  of  its  employes  which  it  had  expressly 
forbidden,  and  as  also  being  upon  the  weight 
of  the  evidence.  It  was  also  objected  that 
there  was  no  evidence  to  show  tiiat  it  was 
any  part  of  Robertson's  duty  to  protect  the 
freight  from  rough  handling.  We  do  not 
think  that  there  was  any  error  in  this  para- 
graph of  the  court's  charge.  If  it  was  in 
tact  a  part  of  the  duties  of  said  McLeary  and 
Bobertson  to  protect  the  freight  against  rough 
handling,  and  this  dnty  liad  been  delegated 
to  these  employes  by  the  defendant,  then 
tbe  defendant  was  responsible  for  the  man- 
ner in  which  they  performed  these  duties, 
although  in  doing  so  they  may  have  exceeded 
their  precise  instructions,  and  although  they 
may  have  been  forbidden  to  perform  the  du- 
ty In  tbe  manner  in  which  they  attempted  to 
perform  It  These  views  are  clearly  stated 
In  the  case  of  Railway  Go.  v.  .Anderson,  82 
Tex.  620,  17  8.  W.  1039,  27  Am.  St.  Rep.  902, 
and  we  see  no  reason  why  they  should  not 
have  been  stated  to  the  Jury  as  was  done  by 
the  court  in  this  case.  The  testimony  which 
we  have  set  out  above  shows  that  there  was 
evidence  authorizing  the  court  to  submit  the 
Issue  MS  to  whether  these  duties  were  with- 
in the  scope  of  Robertson's  employment. 

The  fifth  paragraph  of  the  court's  charge 
was  as  follows: 

"Now,  If  you  believe  from  tbe  preponder- 
ance of  the  evidence  that,  at  the  time  of  the 
difllcalty  between  plaintiff  and  the  said  Mc- 
Ijeary  and  Robertson,  It  was  a  part  of  tbe 
dntlee  of  said  McLeary  and  Robertson,  as  such 
eipployte  of  defendant,  to  care  for,  and  pro- 
tect from  injury.  Interference,  or  rough  han- 
dling, the  freight  situated  in  defendant's  said 
depot,  and  If  yon  farther  believe  from  a  pre- 
ponderance of  the  evidence  that  the  said  Mc- 
Leaxy  and  Bobertson  did  commit  an  assault 


npon  tlie  plaintiff  as  allied  in  his  petition, 
and  if  you  further  believe  from  a  preponder- 
ance of  the  evidence  that  the  said  McLeary 
and  Robertson,  in  committing  such  assault, 
if  you  find  that  they  did  so,  committed  the 
same  for  tbe  purpose  and  with  the  intention 
of  protecting  the  freight  situated  in  said  de- 
pot, or  any  of  it,  from  injury,  interference, 
or  rough  handling  by  plaintiff,  then  you  will 
return  n  verdict  for  the  plaintiff.  Unless  you 
so  find  ^om  a  preponderance  of  the  evidence, 
you  will  return  a  verdict  for  the  defendant" 

It  is  objected  to  this  charge  thatthere  was 
no  evidence  that  Robertson  was  charged  with 
any  duty  of  caring  for  the  freight  or  that 
McLeary  committed  any  assault  except  In 
defense  of  himself  and  Robertson.  What  we 
have  said  with  reference  to  the  preceding 
paragraph  of  the  charge  shows  that  there 
was  evidence  that  it  was  a  part  of  Robert- 
son's duty  to  protect  the  freight  from  rough 
handling,  and  the  evidence  of  the  plaintiff 
above  set  out  shows  that  at  the  very  same 
time  that  Robertson  hit  the  plaintiff  with  a 
stick,  McLeary  hit  from  behind  with  a  cot- 
ton hook.  The  Jury  accepted  tMs  version  of 
the  difficulty,  and  evidently  did  not  believe 
the  testimony  of  McLeary  and  Robertson; 
but  It  certainly  cannot  be  said  that  there  was 
no  evidence  to  authorize  this  Instruction,  or 
to  support  the  verdict  upon  these  issues. 

We  are  of  opinion  that  the  special  charge 
No.  6  requested  by  the  appellant  was  npon 
tbe  weight  of  the  evidence.  It  begins  with 
the  following  statement: 

"Tou  are  charged,  as  a  matter  of  law,  that 
McLeary  and  Robertson,  who  are  charged  in 
the  plaintiff's  petition  as  having  assaulted 
the  plaintiff,  were  entitled  to  defend  their 
lives  and  persons  against  the  assaults  of  the 
plaintiff." 

To  have  given  this  charge  wonid  have  been 
an  assumption  on  the  part  of  tbe  court  and 
virtually  a  statement  to  the  Jury,  that  the 
plaintiff  was  making  assaults  upon  said  par- 
ties, and,  we  think,  would  have  been  strong- 
ly calculated  to  mislead  the  Jury  as  to  the 
issues  in  the  case. 

At  the  request  of  the  plaintiff  the  court 
gave  the  following  special  instruction: 

"You  are  the  exclusive  Judges  of  the  weight 
of  the  evidence  before  you,  and  of  the  credit 
to  l>e  given  to  the  witnesses  who  have  testi- 
fied in  the  case.  If  there  Is  a  conflict  In  the 
testimony,  you  must  reconcile  it,  if  yon  can. 
If  not  you  may  believe  or  disbelieve  any 
witness  or  witnesses,  according  as  you  may 
or  may  not  think  them  entitled  to  credit.  In 
civil  cases  the  Jury  is  authorized  to  decide 
according  as  they  may  think  the  evidence 
preponderates  In  favor  of  one  side  or  anoth- 
er." 

.  Appellant  complains  that  this  charge  Ip 
upon  the  weight  of  the  evidence,  is  erroneous, 
misleading,  and  confusing,  and  did  not  leave 
the  Jury  untrammeled  to  pass  npon  the  f&cta 
in  the  case.  The  instruction  complained  of 
is  an  exact  copy  of  that  which  was  given  In 


Digitized  by  VjOOQIC 


60 


T8  SOUTHWESTERN  REPORTER. 


(Tex. 


tbe  case  of  Railway  Co.  t.  Ende,  65  Tex. 
124,  and  In  that  case  Judge  Stayton  says 
that  the  charge  was  not  error.  Tbe  first  sen- 
tence of  tbe  charge  is  similar  to  the  instruc- 
tion which  was  criticised  by  the  Supreme 
C!ourt  in  Railway  v.  Runnels,  92  Tex.  307, 
47  S.  W.  971.  In  the  Runnels  Case,  however, 
the  charge  was  as  follows:  "If  you  should 
flud  there  to  be  a  conflict  in  the  evidence,  it 
would  be  your  duty  to  reconcile  such  con- 
flict, if  you  can,  so  as  to  give  credifto  the 
whole  of  the  testimony.  If  you  should  be  un- 
able to  reconcile  such  testimony,  then  yon 
must  decide  for  yourselves  as  to  which  testi- 
mony you  will  believe;  and.  In  determining 
■what  weight  you  will  give  the  testimony  of 
any  witness  testifying  in  the  case,  you  are 
authorized  to  consider  their  intelligence,  their 
manner  of  testifying,  their  apparent  prejor 
dice,  if  any,  and  all  other  facts  and  cir- 
cumstances in  the  case,  and  you  can  give  to 
such  witness  testifying  in  the  case  such 
weight  and  credit  as  you  may  see  fit." 
J]udge  Brown,  in  delivering  tbe  opinion  of 
the  conrt  in  this  case,  says:  "The  law  does 
not  impose  upon  the  jury  the  duty  of  recon- 
ciling a  conflict  in  the  testimony  of  witness- 
es. It  is  impossible  to  reconcile  positive  and 
unequivocal  affirmative  and  negative  testi- 
mony. Seeming  conflicts  may  be  shown  not 
to  exist,  but  a  real  conflict  between  witness- 
es can  only  be  disposed  of  by  disregarding 
the  testimony  on  one  side  of  the  issue."  This 
much  of  the  opinion  would  indicate  -that  It 
was  error  for  the  court  to  Instruct  the  Jury 
that  it  would  be  their  duty  to  reconcile  a 
conflict  In  the  testimony.  An  examination 
of  the  opinion,  however,  virlU  disclose  the  fact 
that  that  case  was  reversed  really  because 
of  the  remaining  portions  of  the  charge,  In 
which  the  Jury  were  directed  to  apply  certain 
tests  in  determining  the  weight  to  be  given 
to  the  witnesses.  Including  their  intelligence, 
their  manner  of  testifying,  their  apparent 
prejudice,  etc.;  and  this  portion  of  the 
charge,  especially  in  that  case,  in  which  the 
plaintiff  relied  solely  upon  his  own  testimony 
for  a  recovery,  was  held  to  be  upon  the 
weight  of  the  evidence.  It  will  be  observed 
that  tbe  charge  in  this  case  does  not  contain 
the  remaining  objectionable  features  com- 
mented upon  In  the  Runnels  Case,  and.  In 
view  of  the  fact  that  the  Ende  Case  is  not 
mentioned  in  the  opinion  of  Judge  Brown  in 
tbe  Runnels  Case,  we  think  It  proper  to  fol- 
low tbe  decision  in  the  Ende  Case,  unless  It 
Is  expressly  overruled. 

In  addition  to  these  considerations,  we  are 
unable  to  see  how  tbe  paragraph  of  the 
charge  objected  to  could  have  been  of  any 
possible  injury  to  the  appellant.  It  is  true 
that  the  Jury  were  instructed,  if  possible,  to 
reconcile  the  conflict;  but  an ,  examination 
of  tbe  evidence  makes  It  apparent  that  it 
was  Impossible  for  them  to  do  so,  and  tbe 
only  thing  they  could  possibly  do.  in  view  of 
the  evidence,  was  to  disregard  this  portion  of 
the  charge.    There  was  an  absolute.  Irrecon- 


cilable conflict  in  the  testimony;  and  we 
think  it  may  be  presumed  fhat  the  Jury  covUd 
not  and  did  not  attempt  to  reconcile  this  con- 
flict, but  that  they  decided  the  case  upon 
what  they  believed  to  be  the  more  credible 
evidence,  and  in  doing  this  they  were  not 
hampered  by  any  such  charges  upon  the 
weight  of  the  evidence  as  those  discussed  In 
the  Runnels  Case.  For  these  reasons,  we 
are  unable  to  see  how  the  charge  could  possi- 
bly have  resulted  to  the  prejudice  of  appel- 
lant. 

■Appellant  requested  the  following  special 
Instruction: 

"If  you  believe  from  the  evidence  that  Mc- 
I«ary  was  not  authorized  by  the  defendant, 
in  the  scope  of  his  employment  with  it,  to 
use  violence  or  force  In  the  protection  of  its 
property,  but  that  his  duties  were  those  of 
a  checking  clerk  in  charge  of  the  freight  in 
defendant's  depot,  and  that  he  had  no  au- 
thority from  the  defendant  to  use  any  force 
to  prevent  the  wrongful  handling  or  Injury 
to  said  freight,  then  the  plaintiff  would  not 
be  entitled  to  recover,  and  you  will  return 
your  verdict  for  the  defendant" 

We  do  not  think  that  this  charge  was  a  cor- 
rect statement  of  the  law.  It  would  have 
conflicted  with  paragraphs  4  and  S  of  the 
charge  given  by  the  court,  which  we  have 
held  to  be  a  correct  statement  of  the  law  as 
applied  to  tbe  facts  In  this  case. 

We  can  perceive  no  substantial  distinction 
between  tbe  ninth  special  instruction  re- 
quested by  appellant  and  the  sixth  para- 
graph of  the  court's  charge,  and  for  that 
reason  there  was  no  error  In  refusing  the 
Instruction  requested. 

Upon  a  special  exception,  the  court  struck 
out  the  fourth  paragraph  of  defeudanf  a  an- 
swer, which  set  out  in  detail  and  with  great 
particularity  the  plea  of  self-defense,  and 
tbe  further  defense  that  the  assault  was 
made  by  McLeary  and  Robertson  in  a  purely 
personal  difficulty  with  appellee.  We  think 
there  was  no  error  in  this  ruling  of  the  court. 
The  other  paragraphs  of  the  answer  present- 
ed as  fully  as  necessary  these  defenses;  and 
all  the  evidence  which  could  have  been  ad- 
mitted under  the  fourth  paragraph  Of  tbe  an- 
swer was  introduced,  and  the  court  submit- 
ted these  defenses  fully  in  its  charge  to  the 
Jury.  And  for  these  reasons  we  thiuk  there 
was  no  injury  to  appellant  In  striking  out 
this  paragraph  of  its  answer. 

Appellee  propounded  Interrogatories  to  Ju- 
nius Snlrley,  and  a  motion  was  made  by  ap- 
pellant to  suppress  the  depositions  of  this 
witness  because  they  were  not  responsive  to 
the  interrogatories.  It  is  probably  true  th.it 
the  answer  to  the  fourth  interrogatory  cov- 
ers more  ground  than  Is  called  for  by  the 
interrogatory;  but  the  seventh  Interrogatory 
calls  for  all  of  the  facts  stated  in  answer  to 
this  fourth  Interrogatory;  and  the  witness 
answered  this  seventh  interrogatory  by  stat- 
ing, "I  have  already  told  all  that  occurred  in 
my  answers  before  this."    If  the  testimony 
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not  reflponsive  to  the  fourth  interroga- 
tory. It  was  clearly  responsive  to  the  seventh; 
and,  under  these  circumstances,  we  can  see 
oo  reason  for  suppressing  the  testimony. 

Appellant  moved  to  continue  the  case  on 
account  of  the  absence  of  B.  L.  Fletcher,  by 
whom  the  defendant  expected  to  prove  that 
the  witness  had  known  the  plaintiff  In  this 
case  for  a  number  of  years,  and  was  well  ac- 
quainted with  him— was  acquainted  with  his 
general  reputation  for  turbulence,  quarreling 
and  fighting— and  expected  to  prove  by  the 
witness  that  the  plaintiff  was  a  bad,  danger- 
ous, turbulent.  Insolent,  impudent,  overbear- 
ing. Insulting,  and  fighting  negro,  and  espe- 
cially so  to  white  people  with  whom  he  came 
In  contact  in  a  business  way.'  And  defend- 
ant further  expected  to  prove  unprovoked  in- 
sults and  abuses  by  the  plaintiff  on  the  wit- 
ness, and  getierally  that  the  witness  was  ac- 
quainted wltb  the  general  reputation  and 
cbacBCter  of  the  plaintiff,  and  that  he  was  a 
bad  and  dangerous  man.  Sufilcient  diligence 
was  shown  to  obtain  the  testimony  of  this 
witness.  Upon  the  trial  the  defendant  offer- 
ed the  evidence  of  J.  J.  Stamper,  Police  Offi- 
cer Gibson,  J.  T.  Bardln,  3.  W.  Qulnlan,  and 
J.  S.  Hamby— all  upon  the  same  line  as  the 
proposed  testimony  of  Fletcher— and  the  ex- 
ceptions to  the  exclusion  of  this  evidence,  as 
well  as  to  the  action  of  the  court  In  overrul- 
ing tbe  motion  for  continuance,  present  the 
question  as  to  whether  this  character  of  tes- 
timony was  admissible  In  this  case.  There  Is 
no  question  that  the  evidence  of  particular 
difilcultles  was  inadmissible.  Even  in  crim- 
inal cases,  where  evidence  of  this  character 
Is  admitted.  It  Is  confined  to  the  general  repu- 
tation of  the  party,  and  evidence  of  particu- 
lar acts  is  not  admissible,  except  by  way  of 
impeachment  and  cross-examination  of  wlt-- 
nesses  who  have  testified  to  general  reputa- 
tion. A  more  difficult  question,  however,  is 
whether.  In  a  case  of  this  character,  evidence 
of  tbe  general  reputation  of  the  plaintiff  was 
admissible.  The  case  of  Shook  y.  Peters,  S9 
Tex.  393,  was  an  action  for  damages  on  ac- 
count of  an  assault  and  battery,  in  which 
evidence  of  the  character  of  the  plaintiff 
was  offered.  Judge  Stayton,  In  passing  upon 
tbe  question,  says:  "There  being  direct  proof 
before  the  court  as  to  the  battery,  it  is  not 
perceived  that  the  court  erred  In  refusing  to 
admit  evidence  of  the  character  of  the  plain- 
tiff: and  especially  so  as  it  appears  from  the 
evidence  that  the  plaintiff  was  unknown  to 
tbe  defendant,  and  he  could  not,  therefore, 
luive  t>een  influenced  In  his  conduct  by  any- 
thing other  than  what  occurred  at  the  time 
of  tbe  battery,  and  what  he  bad  prevloiisly 
learned  in  reference  to  the  treatment  of  his 
sou."  The  language  of  the  opinion  is  not  en- 
tirely applicable  to  this  case,  because  appel- 
lant, in  connection  with  the  character  evi- 
dence, offered  to  show  that  the  employes  Mc- 
Leary  and  Robertson  knew  the  reputation  of 
plaintiff  in  these  respects.  It  Is  clear  that 
tbla  is  not  a  case  in  which  the  character  of 


the  plaintiff  was  put  In  Issue  by  tbe  plead- 
ings, as  It  would  have  been  in  a  case  of  libel 
or  slander,  or  other  cause  of  action  Involving 
injury  to  the  character  Itself.  Discussing  this 
kind  of  evidence,  Judge  Wlgmore,  in  his  last 
edition  of  Qreenleaf  on  Evidence,  says:  "A 
fact  may  have  probative  value  or  relevancy, 
and  still  be  excluded  because  of  collateral 
reasons;  that  is,  reasons  Independent  of  its 
probative  value.  •  ♦  •  These  reasons  are 
of  a  great  variety,  but  In  their  application  to 
circumstantial  evidence  they  are  chiefly 
three  In  number:  (a)  Tbe  doctrine  of  undue 
prejudice;  that  is,  that  the  fact,  while  rele- 
vant, may  excite  passion,  or  receive  exag- 
gerated Importance  in  such  a  way  as  to  lead 
the  Jury  to  decide  upon  some  other  ground 
than  the  evidence.  This  reason  finds  its 
chief  application  in  excluding  character  evi- 
dence under  certain  conditions,  •••(c) 
Tbe  reason  of  confusion  of  issues;  that  is, 
that  the  fact  would  be  likely  to  open  up  such 
a  complication  of  rebutting  evidence,  new 
witnesses,  the  Impeachment  of  these  witness- 
es, and  the  like,  that  much  time  would  be 
spent,  the  Jury  confused,  and  the  main  Issue 
lost  sight  of.  This  reason  also  has  many  ap- 
plications, usually  in  company  with  tbe  pre- 
ceding one,  and  Is  given  greatest  force  in 
dealing  with  evidence  of  minor  probative  val- 
ue. ••  •  That  a  human  being  has  a  mor- 
al disposition  or  character  of  a  certain  sort 
is  of  more  or  less  probative  value  in  indicat- 
ing the  likelihood  of  his  doing  or  not  doing 
an  act  of  a  related  sort.  For  example,  a  dis- 
position as  to  violence  throws  light  on  the 
probability  of  a  violent  killing,  and  a  disposi- 
tion as  to  honesty  on  the  probability  of  com- 
mitting a  fraud.  Nevertheless,  character  is 
usually  not  received  as  evidentiary  for  such  a 
purpose;  the  reasons  being  chiefly  the  first 
and  third  of  those  mentioned  in  the  preced- 
ing section.  •  »  •  Because  of  the  usual 
slight  probative  value  of  a  party's  character, 
and  of  Its  confusion  of  issues  to  little  pur- 
pose, and  for  other  reasons  variously  stated 
by  different  Judges,  and  not  easy  to  disentan- 
gle or  to  deflne,  it  has  come  to  be  generally 
accepted  that  the  character  of  a  party  in  a 
civil  case  cannot  be  looked  to  as  evidence 
that  he  did  or  did  not  do  an  act  charged." 
Greenl.  Ev.  (16th  Ed.)  vol.  1,  {§  14a,  14b. 

Very  many  authorities  are  cited  In  support 
of  this  text,  and  some  authorities  may  be 
found  in  which  evidence  of  this  character 
is  admitted  in  civil  cases.  It  Is  therefore 
questionable  whether,  In  any  civil  case  in 
which  the  character  is  not  put  in  issue  by 
the  pleadings  or  nature  of  the  action,  evi- 
dence of  the  character  of  the  parties  is  ad- 
missible. We  do  not  deem  It  necessary  In 
this  case  to  decide  whether  the  rule  is  as 
broad  as  these  authorities  would  seem  to  In- 
dicate, and  we  do  not  hold  that  In  no  civil 
case  would  such  evidence  be  admissible. 
This  question  has  arisen  most  frequently  in 
criminal  cases,  where  self-defense  was  an 
Issue.     It  is  evident  that,   while   some   of 
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the  Issues  are  the  same  in  this  case  as  they 
would  be  If  McLeary  and  Robertson  were 
charged  with  the  assault  In  a  criminal  case, 
yet  they  differ  in  some  material  respects.  In 
a  criminal  case,  if  Robertson  and  McLeary 
had  made  the  assault  in  resenting  an  insult, 
they  would  have  been  guilty,  but  in  this  case 
these  facts  would  hare  afforded  a  complete 
defense  for  the  appellant.  As  the  court  In- 
structed the  jury,  if  the  assault  of  McLeary 
and  Robertson  was  made  for  any  other  pur- 
pose whatever,  except  to  protect  the  freight, 
then  they  should  have  found  for  the  de- 
fendant. For  these  reasons  the  rules  appli- 
cable to  a  criminal  case  do  not  afford  an 
accurate  test  of  the  admissibility  of  this 
eyidence,  the  Issues  not  being  the  same;  but 
we  think  it  may  be  safely  said  that.  If  the 
eyidence  would  not  have  been  admissible  in 
a  criminal  proceeding,  it  would  not  be  ad- 
missible in  tills.  The  same  reasons  which 
would  exclude  It  in  a  criminal  case  exist 
here,  and  the  difference  in  the  issues  makes 
the  reason  for  its  exclusion  stronger  here 
than  in  the  criminal  proceeding.  We  there- 
fore refer  to  the  leading  criminal  case  in  this 
state  governing  the  admissibility  of  this 
kind  of  evidence  In  criminal  cases.  In  Hor- 
bacb  v.  State,  43  Tex.  242,  the  deceased, 
Thomas,  had  made  a  motion  with  Us  hand  as 
if  to  draw  a  weapon,  and  Horbaeh,  upon  his 
trial,  offered  evidence  to  show  that  Thomas 
was  in  the  habit  of  carrying  weapons,  and 
that  when  Intoxicated  he  was  a  quarrelsome 
and  dangerous  man.  The  able  opinion  by 
Judge  Roberts  in  that  case  discusses  at 
length  the  admissibility  of  character  evi- 
dence, and  finally  announces  the  following 
conclusion:  "It  may  be  deduced  from  these 
authorities  that  the  general  character  of  the 
deceased  for  violence  may  be  proved  when  it 
would  serve  to  explain  the  actions  of  the  de- 
ceased at  the  time  of  the  klUlDg;  that  the 
actions  which  it  would  serve  to  explain  must 
first  be  proved,  before  It  would  be  admissi- 
ble as  evidence;  that,  if  no  such  acts  were 
proved  as  it  would  serve  to  explain,  its  re- 
jection when  offered  in  evidence  would  not 
be  error,  and,  if  rejected  when  a  proper 
predicate  has  been  established  for  its  ad- 
mission, it  is  held  to  be  error.  This  results 
In  what  has  been  previously  attempted  to  be 
developed— that  the  general  character  of  the 
accused  for  violence  should  be  allowed  to  be 
proved,  not  as  a  substantive  fact,  in  whole 
or  in  part  abstractly  constituting  a  defense, 
but  as  auxiliary  to  and  explanatory  of  some 
fact  or  facts  proved  to  have  occurred  at  and 
in  connection  with  the  killing,  which  tend  to 
establish  a  defense  when  thereby  aided  by 
furnishing  reasonable  ground  for  the  belief 
on  the  part  of  the  slayer  that  he  is  then  in 
immediate  danger  of  the  loss  of  his  life  from 
the  attack  of  his  assailant.    It  is  observable 


in  most  of  these  cases  that  it  is  said  that 
the  evidence  of  character  for  violence  is  ad- 
missible In  a  doubtful  case.  It  can  hardly 
be  meant  by  this  that  it  is  admissible  only 
In  a  doubtful  case  of  guilt,  for,  if  that  is 
doubtful,  there  is  no  need  of  proof  of  char- 
acter or  anything  else  to  help  out  the  de- 
fense. The  explanation,  it  is  submitted.  Is 
that  the  person  killing  is  presumed  to  have 
committed  murder  by  the  act  of  killing,  and. 
in  arraying  the  facts  to  establish  that  he 
acted  in  self-defense,  if  an  act  of  the  de- 
ceased at  the  time  of  the  killing  is  of  doubt- 
ful import,  or  is  otherwise  of  a  character 
that  it  would  be  explained  and  consimed 
more  favorably  for  the  accused  by  adding  to 
it  the  proof  of  the  character  of  the  deceased 
for  violence,  then  such  proof  is  admissible." 
Again,  in  the  same  opinion,  it  is  said:  "In 
the  case  of  the  proof  of  general  character 
of  the  deceased,  there  must  be  a  predicate 
established  by  evidence  already  submitted 
tending  to  prove  threats  of  the  deceased,  or 
some  act  done  by  him  at  the  time  of  the  kill- 
ing which  it  would  aid  or  give  force  to,  as 
heretofore  explained;  and,  when  admitted. 
It  would  be  proper,  and  not  charging  on  the 
weight  of  evidence,  for  the  court  to  explain 
to  the  Jury  the  object  of  its  admission  as  aux- 
iliary and  explanatory  of  the  threats  or  acts 
to  which  it  was  pertinent,  and  to  be  not  of 
itself  independent  evidence  of  a  defense." 

Referring  to  the  evidence  In  this  case,  we 
are  unable  to  find  any  act  of  the  plaintiff  which 
required  explanation,  or  which  evidence  of 
his  character  would  have  served  to  explain. 
If  appellant's  witnesses  told  the  truth,  plain- 
tiff made  an  assault  with  his  flsta,  first  up- 
on McLeary,  and  then  upon  Robertson.    His 
weight  and  size  and  physical  strength  were 
fully  proved.    There  was  no  evidence  of  pre- 
vious threats,  nor  was  there  any  evidence 
of  any  attempt  to  draw  a  weapon  or  any 
threatening  gesture  made  by  plaintiff.    There 
was  no  evidence  of  any  act  done  by  blm        | 
which  was  of  a  doubtful  or  equivocal  nature. 
Upon  appellant's  testimony,  therefore,  there        ! 
was  nothing  to  require  or  render  proper  any         ' 
evidence  of    the    general    character  of  the         ! 
plaintiff.     If,  on  the  other  haiid,  the  plain-         j 
tiff's  witnesses  were  truthful,  as  the  Jury        ; 
seems  to  have  concluded,  there  was  simply        | 
an  assault  by  McCleary  and  Robertson  upon        j 
the  plaintiff,  and  likewise  an  absence  of  any 
act  by  plaintiff  which  required  explanation. 
Upon    either    theory,  therefore,    there  was 
nothing  in  the  case  which  authorized  the  ad- 
mission of  the  evidence  of  the  general  reputa- 
tion of  the  plaintiff,  and  there  was  no  error 
in  overruling  the  motion  for  continuance  and 
excluding  this  kind  of  evidence. 

There  being  no  error  in  the  Judgment  of 
the  lower  court,  it  is  accordingly  affirmed 
Affirmed. 
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MARSHALIi  V.  DALIAS  OONSOLIDATBD 
ELEGTRIO  ST.  RY.  CO.* 

(Conrt  of  CiTil  Appeals  of  Texas.     Feb.  7, 
1908.) 

BTRBRT  RAILiROADS— INJURY  TO  ANIMAL  ON 
TRACK— CONTRIBUTORY  NBQLIOENCB— BUR- 
DEN OF  PROOF— DiaCOTBRED  PBRUr-IN- 
STRUCnONS. 

1.  In  an  action  against  a  street  railway  com- 
pany for  the  alleged  negligent  killing  of  a  dog, 
plaintiff  testified  Uiat  he  stopped  before  crossing 
the  street,  to  avoid  an  approaching  car;  that  the 
doc  started  to  cross,  and  idaintifF  called  to  him 
to  come  back,  whereupon  he  stopped  on  the 
track;  that  the  car  was  about  75  yards  dis- 
tant, rapidly  approaching,  withoat  sounding  the 
gong;  and  that  the  motorman  was  looking 
ahead,  and  conld  have  seen  the  dog.  The  mo- 
torman testified  tliat  he  saw  the  dog;  that  it  re- 
mained on  the  track  a  second  or  two,  under  an 
electric  light,  and  then  ran  out  into  the  dark- 
ness, and  ran  back  on  the  track,  immediately 
nnder  the  front  end  of  the  car,  so  that  he  could 
not  stop  in  time  to  avoid  striking  it.  Held,  that 
an  instruction  that,  if  the  jury  found  that  the 
idaintiff  could  have  prevented  the  injury  by  the 
exercise  of  ordinary  diligence,  they  should  find 
for  defendant,  and  that  the  burden  of  proof  was 
on  plaintiff  to  establish  bis  case  by  a  jprepon- 
deiance  of  the  testimony,  was  erroneous,  m  pla- 
cing tike  bnrden  of  proof  of  absence  of  contribu* 
torr  negligence  on  plaintiff. 

i.  ITnder  the  facts,  the  conrt  should  not  have 
iostnicted  as  to  bnrden  of  proof  on  the  issue  of 
contributory   negligence. 

3.  A  charge  on  the  issue  of  discovered  peril 
should  have  been  given. 

Appeal  ttom  Dallas  Coimt7  Court;  E.  S. 
Landerdale,  Judge. 

Action  by  Toin  Marshall  against  the  Dallas 
Consolidated  Electric  Street  Railway  Com- 
panr.  From  a  Judgment  for  defendant, 
plaintlfl  appeals.    Reversed. 

Garden,  Senter  &  Garden,  for  appellant 
Flnlejr  &  Knight,  for  appellee. 

BOOKHOUT,  J.  This  salt  was  Instituted 
by  the  appellant,  as  plaintiff,  to  recover  of 
appellee  the  value  of  a  {winter  dog  owned  by 
him.  Plaintiff  alleged  that  on  November  16, 
1902,  one  of  the  defendant's  cars  which  was 
being  operated  on  Its  Main  street  line  negli- 
gently ran  over  and  killed  his  dog;  the 
grounds  of  negligence  charged  being  that  the 
ear  was  being  propelled  at  a  rate  of  speed 
prohibited  by  an  ordinance  of  the  city;  that 
the  motorman  saw  the  dog  on  the  track  and 
discovered  his  peril  in  time  to  have  stopped 
the  car  and  avoided  the  injury  by  the  use  of 
the  means  at  his  command,  bnt  that  he  fail- 
ed to  do  so,  and  failed  to  give  any  warning 
of  the  approach  of  the  car.  It  was  alleged 
that  the  dog  was  of  the  value  of  $500.  The 
defendant  answered  as  follows:  (1)  General 
demurrer  to  the  sufficiency  of  the  petition; 
(2)  general  denial;  (3)  specially,  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence in  allowing  and  permitting  his  dog  to 
ran  at  large  on  Main  street  at  a  time  and 
place  when  cars  and  vehicles  were  continual- 
ly passing  and  repassing,  and  that  his  In- 
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Juries  were  not  occasioned  by  any  fault  on 
the  part  of  the  defendant  The  case  was 
tried  March  27,  1902,  by  a  Jury,  under  the 
charge  of  the  court,  and  resulted  In  a  verdict 
and  Judgment  in  behalf  of  defendant 

There  was  testimony  by  the  plaintiff  to  the 
effect  that  he  and  a  companion  were  return- 
ing In  the  early  part  of  the  evening  from  a 
hunting  trip.  They  were  In  a  buggy  going 
east  on  Main  street  Appellant  had  two 
bunting  dogs  with  blm,  running  loose  on 
Main  street  When  he  reached  Stone  street 
he  stopped  his  buggy  on  the  south  side  of 
Main  street  to  avoid  an  approaching  street 
car;  there  being  obstructions  on  the  street 
After  stopping,  one  of  the  dogs  crossed  Main 
street  to  a  vacant  lot  on  the  north  side  there- 
of. The  other  dog  started  across  the  street 
to  follow,  and  plaintiff  called  him  to  come 
back.  He  stopped  on  the  street  car  track  un- 
der an  electric  Ught.  and  endeavored  to 
catch  the  sound  of  plaintiff's  voice,  but  seem- 
ed confused  by  the  noise  of  passing  vehicles. 
Plaintiff  testified  that  he  saw  the  motor  car 
on  defendant's  track  about  75  yards  from  the 
dog,  and  approaching  from  the  east  at  a  rap- 
Id  rate  of  speed; .  that  no  gong  was  sounded 
or  signal  given  of  the  approach  of  the  car; 
that  the  car  struck  the  dog  and  killed  him. 
He  testified  that  the  motorman  was  on  the 
platform  of  the  car,  looking  straight  ahead, 
and  conld  have  seen  the  dog  on  the  track,  as 
It  was  light  and  the  dog  was  in  plain  view 
of  the  motorman.  The  motorman  testified 
as  follows:  "Was  motorman  for  the  defend- 
ant on  November  10,  1001,  and  as  I  was  com- 
ing down  Main  street  moving  west  I  ob- 
served a  dog  on  the  track  under  the  electric 
light  at  the  corner  of  Main  and  Stone  streets. 
The  dog  remained  on  the  track  a  second  or 
two,  and  then  left  the  track  and  ran  out 
Into  the  darkness.  There  were  some  buggies 
moving  east  on  the  north  side  of  Main  street 
and  a  great  many  vehicles  up  and  down  the 
street  and  I  was  observing  these  buggies, 
with  my  car  nnder  cbntrol,  running  five  or 
six  miles  an  hour.  When  I  arrived  at  the 
comer  of  Main  and  Stone  streets,  the  dog 
ran  back  onto  the  track,  right  under  the  front 
end  of  the  car.  and  It  was  then  too  late  for 
me  to  stop  the  car  or  avoid  striking  the  dog." 

The  court,  in  the  main  charge,  instructed 
the  Jury  as  follows:  "If  you  find  and  believe 
from  the  evidence  that  the  plaintiff  was  the 
owner  of  the  dog,  the  value  of  which  is  in 
controversy  herein,  and  that  the  said  dog 
was  injured  by  defendant's  car  runninf;  over 
him,  which  resulted  directly  and  proximately 
In  the  death  of  said  dog,  and  that  defend- 
ant's cars  were  at  the  time  running  at  a 
greater  rate  of  speed  than  eight  miles  an 
hour,  and  that  plaintiff  could  not  have  avoid- 
ed or  prevented  the  injury  by  the  exercise  of 
such  care,  prudence,  and  efforts  on  his  part 
as  a  person  of  ordinary  care  and  prudence 
would  have  exercised  under  the  same  or  sim- 
ilar circumstances,  then  you  will  find  for  the 
plaintiff:  and  his  measure  of  damages  would 
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be  the  reasonable  market  value  of  the  dog 
at  the  time  and  place  of  Injury."  He  further 
Instructed  them  as  follows:  "If  you  find  and 
beljeve  from  the  eyldence  that  Tom  Mar- 
shall, plaintiff,  could  have  prevented  the  In- 
Jury  to  the  dog  by  the  exercise  of  ordinary 
diligence  and  care  on  his  part,  and  that  he 
failed  to  use  ordinary  diligence  and  care  to 
prevent  the  Injury,  then  you  are  Instructed 
to  return  a  verdict  for  the  defendant  •  •  • 
The  burden  of  proof  is  upon  the  plaintiff  to 
establish  his  case  by  a  preponderance  of  the 
testimony,  and,  if  he  falls  to  do  so,  you  will 
find  for  the  defendant"  The  charge  places 
too  great  a  burden  upon  the  plaintiff,  in  re- 
quiring the  Jury  to  believe,  before  they  could 
return  a  verdict  for  the  plaintiff,  that  he 
could  not  have  avoided  the  injury  by  the 
exercise  of  such  care,  prudence,  and  efforts 
upon  his  part  as  a  person  of  ordinary  care 
and  prudence  would  have  exercised  under  the 
same  or  similar  circumstances.  The  burden 
was  not  on  the  plaintiff  to  show  that  be 
could  not  have  avoided  or  prevented  the  Inju- 
ry. The  defendant  pleaded  contributory  neg- 
ligence, and  was  entitled  to  have  this  defense 
submitted  to  the  Jury  as  defensive  matter. 
Usually  the  burden  of  proof  on  the  issue  of 
contributory  negligence  is  on  the  defendant 
Under  the  facts  as  shown  in  this  record,  the 
court  should  not  have  Instructed  as  to  the 
burden  of  proof  on  this  issue,  but  left  it  for 
the  Jury  to  determine  whether,  under  all  the 
facts,  the  plaintiff  was  guilty  of  negligence 
In  permitting  his  dog  to  be  exposed  to  the 
danger  of  being  run  over  by  a  street  car. 
The  theory  upon  which  plaintiff  mainly  re- 
lied for  a  recovery  was  that  the  motorman 
saw  the  dog  on  the  track,  and  discovered  his 
peril  In  time  to  have  stopped  the  car  by  the 
use  of  the  means  at  his  command,  and  avoid- 
ed the  injury,  but  failed  to  do  so,  and  that 
such  failure  was  negligence  which  entitled 
plaintiff  to  recover.  The  plaintiff  requested 
a  special  charge  calling  the  court's  attention 
to  this  theory  of  the  case.  Under  the  facts 
of  the  case,  a  charge  on  this  issue  should 
have  been  given. 

For  the  errors  in  the  charge,  the  Judgment 
will  be  reversed,  and  the  cause  remanded. 


ST,  LOUIS,  S.  F.  &  T.  RY.  CO.  et  al.  v. 
GRAYSON  COUNTY. 

(Court  of  Civil  Appeals  of  Texas.     March  14, 
1903.) 

HIOHWAT8  —  tJSB   BY   RAILROAD  —  RIGHT  OP 

COUNTY  TO  SUB— MEASURE  OF  DAMAOKS 

—EVIDENCE— INSTRUCTIONS. 

1.  Rev.  St  1895,  art.  442G,  provides  that  a 
railway  may  construct  its  road  along  or  upon  a 
highway  which  the  route  of  such  railway  may 
intersect  or  touch,  but  that  it  shall  restore 
such  highway  "to  its  former  state,  ,or  to  such 
state  as  not  to  unnecesBarily  impair  its  useful- 
ness." Eeld  that,  where  a  railway  thus  appro- 
priates a  highway,  a  county  may  maintain  an 
action  for  any  damages  resulting  from  the  ap- 
propriation. 


2.  Where  a  railroad  appropriated  a  portion  of 
a  highway,  and  constructed  a  new  road  near 
to  and  parallel  with  the  old  one  for  the  dis- 
tance that  the  latter  had  been  appropriated, 
the  measure  of  damages  to  be  recovered  by  a 
county  tor  such  appropriation  is  the  amount  re- 
quired to  put  the  new  road  in  as  good  condition 
as  the  old  road  was  in  when  appropriated. 

3.  A  railroad  appropriated  a  highway,  and, 
to  reidace  it  built  a  new  road  parallel  thereto. 
Held,  in  an  action  by  the  county  against  the 
railroad  for  damages,  that  it  was  error  to  ad- 
mit testimony  showing  the  condition  of  the  old 
road  long  before  it  was  appropriated,  or  of 
the  new  road  long  after  it  was  completed. 

4.  A  railroad  appropriated  a  highway,  and, 
to  replace  it,  built  a  new  road  parallel  thereto. 
In  an  action  by  the  county  for  damages  for 
such  appropriation  there  was  evidence  that  the 
railroad  had  made  excavations  adjacent  to  the 
new  road  since  its  construction.  Held,  that  it 
was  error  to  refuse  a  charge  that  no  damages 
could  be  allowed  on  that  account   where   the 

S leading  did  not  authorize  a  recovery  for  such 
amages,  as  the  jury  were  liable  to  consider 
such  evidence  in  the  absence  of  such  an  in- 
struction. 

Appeal  from  Grayson  County  Court;  J. 
D.  Woods,  Judge. 

Action  by  Grayson  county  against  the  St 
Louis,  San  Francisco  &  Texas  Railway 
Company.  The  railway  vouched  In  Mun- 
son  Bros.,  and  prayed  for  Judgment  over 
against  them  in  the  eveut  Judgment  was  ren- 
dered against  it  Judgment  for  plaintiff 
against  the  railway  and  for  the  rallvifay 
against  Munson  Bros.,  and  both  defendants 
appeal.     Reversed. 

Head  &.  Dlllard  and  R.  C.  Foster,  for  ap- 
pellants. 

RAINEY,  C.  J.  The  St  Louis,  San  Fran- 
cisco &  Texas  Railway  Company  constructed 
its  line  of  railway  upon  and  entirely  occu- 
pied a  part  of  a  dirt  road  known  as  the 
"Denison  and  Colbert  Wagon  Road"  in  Gray- 
son county,  thereby  appropriating  it  to  its 
own  use,  and  rendering  it  useless  as  a  wagon 
road.  Said  railway  company,  through  its 
contractors,  Munson  Bros.,  constructed  a  new 
wagon  road  near  to  and  parallel  wltb  its 
track  for  the  distance  that  the  old  road  had 
been  appropriated,  for  the  purpose  of  restor- 
ing the  highway  to  public  use.  This  ar- 
rangement seems  to  have  been  assented  to 
b.v  the  county  commissioners,  though  no  for- 
mal action  thereon  was  ever  had  by  the  com- 
missioners' court  of  said  county.  This  action 
was  brought  by  Grayson  county  to  recover 
damages  for  the  appropriation  of  the  high- 
way by  the  railway  company.  Said  railway 
company  answered  generally  and  specially 
that  the  appropriation  of  said  highway  was 
by  the  consent  of  the  lawful  authorities,  and 
that  such  highway  was  restored  to  its  former 
state,  and  to  such  state  as  not  to  unnecessa- 
rily impair  its  usefulness,  before  this  suit 
was  instituted.  Munson  Bros.,  the  contract- 
ors aforesaid,  were  vouched  In  by  the  rail- 
way company,  which  prayed  for  Judgment 
over  against  them  In  the  event  Judgment  was 
rendered  against  it.  Plaintiff  recovered  Judg- 
ment  against   said   railway  company,    and 
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Judgment  In  Its  favor  was  rendered  over 
against  Mnnson  Bros,  for  a  like  amount. 
All  tlie  defendants  appeaL 

The  first  contention  is  tbat  tbe  "county 
*  *  *  cannot  sustain  an  action  for  dam- 
ages for  the  appropriation  of  a  public  road 
by  a  railway  company  in  the  construction  of 
its  railroad."  This  contention  we  do  not  con- 
sider tenable.  The  county,  through  Its  com- 
missloners'  cottrt.  has  power  to  lay  out,  con- 
Blmct,  control,  and  maintain  public  roads, 
and  it  is  its  duty  to  maintain  and  keep  same 
In  repair  for  the  use  of  the  public.  A  rail- 
way company,  under  Rev.  St.  1895,  art.  4426, 
has  a  right  to  construct  its  road  along  or 
upon  such  highway,  but  the  duty  devolves 
upon  such  company  to  restore  such  highway 
"to  its  Xormer  state,  or  to  such  state  as  not 
to  unnecessarily  impair  its  usefulness."  This 
is  a  duty  due  the  public,  and,  if  the  railway 
company  fails  to  comply  with  this  duty 
where  it  has  buUt  upon  the  highway,  then 
the  pubUc  is  entitled  to  recover  damages  re- 
sulting from  such  failure.  Opening  and  main- 
taining a  highway  la  of  some  expense  to 
counties,  and  it  would  be  somewhat  singular 
that  a  railway  company  could  appropriate  a 
well-improved  iiighway,  and  not  respond  in 
damages.  The  county  represents  the  inter- 
est of  the  public  in  such  matters,  and  can 
maintain  a  suit  where  such  Interest  is  in- 
fringed. 

'It  was  the  duty  of  the  railway  company  in 
this  instance  to  place  the  new  road  in  as 
good  condition  for  public  use  as  the  old  road 
was  at  the  time  it  was  appropriated.  If  it 
failed  in  this,  then  the  county  would  be  en- 
titled to  recover  as  damages  such  amount 
as  would  be  required  to  be  added  to  the  work 
done  to  put  the  new  road  in  such  condition. 
The  statute  contemplates  that,  where  it  is 
practicable,  the  railroad  shall  restore  the 
Iiighway  to  its  former  condition.  In  this  in- 
stance that  could  be  done.  Where  the  rail- 
way intersects  or  crosses  the  highway,  it 
may  be,  by  reason  of  the  very  nature  of 
things,  impracticable  to  restore  the  road  ex- 
actly to  its  former  condition.  The  Legisla- 
ture, recognizing  this,  made  provision  for 
snch  a  contingency  by  providing  in  the  al- 
ternative for  the  restoration  of  the  highway 
"to  its  former  state,  or  to  such  state  as  not 
to  nnnecessarlly  Impair  its  usefulness."  The 
railway  company  having  performed  work  on 
the  new  road,  the  court  erred  in  charging  the 
Jury  that  "the  measure  of  recovery  would 
l>e  the  reasonable  amount  tliat  it  would  take 
to  procure  another  road  in  the  place  of  the 
one  taken,  and  put  the  same  in  as  good  con- 
dition as  the  one  taken,  or  in  reasonably 
Siife  and  convenient  condition  for  public 
travel."  This  authorizes  the  jury  to  find  for 
the  full  amount  that  It  would  cost  to  build 
the  new  road,  without  regard  to  the  work 
done  on  it  by  the  railway  company.  If  the 
new  road,  when  completed,  was  not  placed 
in  as  good  condition  as  the  old  one,  then  the 
county  would  only  be  entitle  to  recover  such 
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an  amount  as  was  necessary  for  that  pur- 
pose. 

The  court  erred  in  admitting  the  testi- 
mony showing  the  condition  of  the  new  road 
long  after  it  was  completed.  Also  testimony 
as  to  the  condition  of  the  old  road  long  before 
it  was  appropriated  by  the  railway  company. 
The  testimony  should  have  been  confined  to 
the  condition  of  the  old  road  when  appropri- 
ated and  the  condition  of  the  new  road  when 
completed,  and  damage,  if  any,  to  be  meas- 
ured by  the  difference  In  their  then  condi- 
tions. There  was  not  sufficient  evidence  of 
the  consent  or  acts  on  the  part  of  the  authori- 
ties of  Grayson  county  to  preclude  a  recov- 
ery, if,  hi  fact,  damages  resulted  from  the 
appropriation  of  the  old  road. 

There  was  evidence  Introduced  showing 
that  the  railway  company  had  made  excava- 
tions adjacent  to  the  new  road  since  its  con- 
struction. A  special  charge  was  requested 
by  appellants,  and  refused,  to  the  effect  that 
the  Jury  in  no  event  should  allow  any  dam- 
a(;es  on  that  account.  We  think  there  was 
error  ip  refusing  this  charge,  because  there 
was  no  pleading  authorizing  a  recovery  for 
such  damages,  and  the  Jury  were  liable  to 
consider  said  evidence  in  the  absence  of  such 
an  instruction. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


TEXAS  &  P.  RY.  CO.  v.  LYNCH  et  al.* 

(Court  of   Civil  Appeals  of  Texas.     Feb.   21, 

1903.) 

CARRIERS— EJECTION  OF  PASSBN0ER3— INJU- 
RIES—CONNECTINa  LINES-LIABILITY— RATI- 
nCATION  OF  CONTRACT  —  JURISDICTION  — 
PLEADING— PLEA  IN  ABATEMENT- WAIVER- 
ACTUAL  DAMAQES— EXCESSIVE  DAMAGES. 

1.  Rev.  St.  art.  1262,  provides  that  the  de- 
fendant in  bis  answer  may  plead  as  many  sev- 
ernl  matters  as  he  shall  think  necessary  for  his 
defense,  provided  that  be  sball  file  them  all 
at  the  same  time,  and  in  due  order  of  pleading. 
A  motion  to  quash  the  "service  of  a  citation 
showed  on  its  face  that  it  was  filed  subject  to 
defendant's  plea  of.  privilege.  Held,  that  the 
pleas  were  not  in  due  order  of  pleading  in  ac- 
cordance with  rule  7  of  Court  of  Civil  Appeals 
(67  S.  W.  xiv),  prescribing  the  order  of  plead- 
ing, by  which  pleas  in  abatement  precede  a 
plea  of  privilege,  and  the  previous  filmg  of  the 
plea  of  privilege  constituted  a  waiver  of  the 
exception  or  plea  in  abatement  of  the  writ. 

2.  The  acceptance  by  a  railroad  of  freight 
from  a  connecting  line  and  transporting  it  to  its 
destination  within  the  statp  on  a  through  way- 
bill made  by  the  initial  carrier  to  the  shipppr, 
and  receiving  its  proportion  of  the  through  rate, 
constituted  a  ratification  of  such  contract  of 
shipment  and  of  au  agreement,  made  a  part  of 
such  contract,  that  the  shipper  should  hare  free 
return  passage  over  the  different  connecting 
lines,  under  Rev.  St.  art.  331a,  which  provides, 
inter  alia,  that  connecting  lines  be  deemed  to  be 
the  agents  of  each  other,  and  be  held  to  be  un- 
der a  contract  with  each  other  and  with  the 
shipper  for  the  safe  through  transportation  of 
the  property;  and  that  such  contract  as  to  the 
shipper  shall  be  deemed  to  be  the  contract  of 
each  of  such  common  carriers. 

3.  Under  the  express  provisions  of  Gen.  Laws 
1899,   p.   214,   whenever   any   freight   or   other 
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property  has  been  transported  over  two  or  more 
railroada  operating  any  part  of  their  roads  In 
Texas,  suit  for  loss  or  damage  thereto,  or  other 
cause  of  action  connected  therewith,  or  arising 
out  of  such  transportation,  or  contract  in  rela- 
tion thereto,  ma^  be  brought  against  any  one 
or  all  of  such  railroads  in  any  comity  in  which 
either  of  such  railroads  extend  or  is  operated. 

4.  Plaiutiff  shipped  horses  over  connecting 
railroad  lines,,  of  which  defendant  was  one, 
and  was  to  receive  return  transportation  for 
himself  on  condition  that  he  present  to  defend- 
ant's agent  transportation  request  issued  with 
the  coutract  for  return  pass.  Held,  that  the 
fact  that  plaintiff  did  not  present  the  form  of 
request  furnished  was  immaterial  where  he  did 
present  the  contract  itself,  and  his  identity 
was  unquestioned,  and  no  objection  to  the 
form  of  the  request  was  made,  and  in  answer 
thereto  the  agent  received  the  contract,  stamp- 
ed it,  and  returned  it  to  plaintiff  with  the  state- 
ment that  it  would  be  "all  right";  and  plaintiff 
would  not  be  precluded  from  recovering  dam- 
ages for  being  ejected  from  a  train  for  failure 
to  present  the  return  pass  or  pay  hia  tare. 

6.  Plaintiff  was  wrongfully  ejected  from  de- 
fendant's train,  in  breach  of  its  contract  to 
furnish  him  return  passage,  which  contract  he 
showed  to  the  conductor.  Held,  that  it  was  not 
necessary  for  him  to  pay  his  fare  to  entitle  him 
to  recover  for  breach  of  the  contract. 

6.  Plaintiff  was  wrongfully  ejected  from  de- 
fendant's train,  in  breach  of  its  contract  to  fur- 
nish him  return  passage.  Before  such  ejec- 
tion he  showed  his  contract  to  the  conductor, 
and  also  informed  the  latter  that  he  (plaintiff) 
was  suffering  from  blood  poisoning  in  his  hand. 
Held,  that  the  enhanced  pain  in  the  blood-poi- 
soned hand,  caused  by  defendant's  forcibly  ex- 
pelling him,  might  have  been  properly  consid- 
ered in  assessing  damages. 

7.  Plaintiff,  while  suffering  from  blood  poison- 
ing in  his  hand,  was  wrongfully  ejected,  in  the 
nighttime,  from  defendant  s  train,  by  the  con- 
ductor, and  carried  therefrom  by  a  negro  por- 
ter, and  was  compelled  to  spend  the  night  at 
the  station  where  ne  was  ejected,  and  suffered 
Increased  pain  in  his  hand.  Held,  that  a  ver- 
dict of  $1,500  was  not  excessive. 

Appeal  from  District  Court,  Baylor  Coan- 
ty;  Jo  A.  P.  Dickson,  Jndge. 

Action  by  D.  H.  Lynch  against  the  Texas 
&  Pacific  Railway  Company  and  others. 
Judgment  for  plaintiff,  and  the  defendant 
specially  named  appeals.    Affirmed. 

Stanley,  Spoonts  &  Thompson,  for  appel- 
lant   Montgomery  &  Hughes,  for  appellees. 

CONNER,  C  J.  This  suit  was  instituted 
against  the  Wichita  Valley  Railway  Com- 
pany, the  Ft.  Worth  &  Denver  City  Railway 
Company,  the  appellant,  the  Texas  &  Pacific 
Railway  Company,  and  one  W.  B.  Hunter,  for 
damages  resulting  from  appellee's  forcible 
ejection  from  one  of  appellant's  regular  pas- 
senger trains  by  said  W.  E.  Hunter,  who 
was  appellant's  conductor  In  charge  thereof 
at  the  time.  The  trial  resulted  In  a  verdict 
and  Judgment  in  favor  of  all  defendants  save 
appellant,  as  against  which  appellee  recover- 
ed the  sum  of  $1,500. 

The  action  is  based  upon  substantially  the 
following  facts:  The  lines  of  railway  mention- 
ed are  connecting  carriers  from  Seymour, 
Baylor  county,  Tex.,  to  Texarkana,  Tex.;  the 
Wichita  Valley  Road  extending  from  Seymour 
to  Wichita  Palls,  from  which  point  the  Ft. 
Worth   &  Denver  Railway   extends  to  Ft 


Worth,  where  It  connects  wltb  the  Texas  ft 
Pacific  Road  extending  from  Ft  Worth  to  and 
through  Texarkana.  On  December  11,  1901, 
appellee  being  desirous  of  shipping  one  car  of 
29  horses  from  Seymour  to  Texarkana,  pursu- 
ant to  contract  therefor,  loaded  them  at  Sey- 
mour for  transportation.  Tbe  contract  of  ship- 
ment was  made  by  the  agent  of  the  Wichita 
Valley  Railway  Company  in  behalf  of  said 
company,  and  also  In  bebalf  of  the  Ft  Worth 
3c  Denver  City  Railway  Company.  By  the 
terms  of  the  contract  they  agreed  and  unde^ 
took  to  transport  said  horses  from  Seymour 
to  Ft  Worth,  the  liability  of  the  companies 
being  therein  si>eclally  limited  to  the  several 
lines  upon  which  any  injury  might  occur. 
Appellee  was  also  to  be  furaished  return 
transportation  for  himself  to  Seymour  upon 
the  condition  tliat  he  should  present  to  the 
properly  authorized  agent  of  said  Ft  Worth  & 
Denver  City  Railway  Company  transporta- 
tion request  issued  with  the  said  contract 
for  return  pass.  The  contract  also  contained 
other  provisions,  not  necessary  to  notice. 
The  transportation  of  tbe  horses,  however, 
was  duly  made  from  Seymour  to  Texarkana, 
to  which  point  they  bad  been  originally  bill- 
ed by  the  Wichita  Valley  Railway  Oompany. 
no  complaint  in  this  suit  I>eing  made  of  delay 
or  injury  to  horses  in  transit  When  the 
horses  arrived  at  Ft  Worth,  they  were  ac- 
cepted by  the  appellant  company,  and  trans- 
ported to  Texarkana  upon  the  original  ship- 
ping contracts  and  waybills,  without  demand 
for  or  the  execution  of  any  other  or  further 
contract  of  shipment  Some  time  after  tbe 
arrival  of  appellee  and  bis  horses  (appellee 
having  accompanied  the  shipment),  to  wit 
on  January  2,  1902,  appellee,  desiring  to  re- 
turn home,  went  to  tbe  duly  autborlzed  agent 
of  tbe  appellant  company  at  Texarkana,  ex- 
hibited the  original  contracts  of  shipment  be- 
fore mentioned,  and  told  him  that  he  wanted 
to  have  his  contract  so  fixed  as  that  he  might 
thereby  return  to  Ft  Worth.  Said  agent 
took  the  contract,  affixed  thereon  a  stamp  of 
the  appellant  company,  handed  it  l>ack  to  ap- 
pellee, and  assured  him  that  it  would  be  "all 
right"  Thereafter  appellee  took  passage  up- 
on appellant's  regular  passenger  train  bound 
for  Ft.  Worth,  and,  after  going  some  two  or 
three  miles  from  Texarlcana,  said  Conductor 
Hunter  came  along,  and  called  for  tickets, 
and  appellee  handed  him  said  contract 
stamped  as  stated,  but  which  the  conductor 
refused  to  recognise,  and  thereafter,  together 
with  the  assistance  of  the  negro  porter,  for- 
cibly ejected  appellee  from  the  train. 

The  railway  line  of  appellant  company 
does  not  extend  to  or  through  any  part  of 
Baylor  county  where  this  suit  was  instituted, 
nor  lias  it  therein  any  office  or  representative 
of  any  kind,  its  general  residence  being  in 
Dallas  county,  Tex.  Appellant  was  dted 
by  service  of  citation  upon  its  local  agent  in 
the  city  of  Ft.  Worth,  Tarrant  county,  Tex., 
and  appellant's  first  and  second  assignments 
of  error  relate  to  tbe  action  of  tbe  court  In 
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OTermUiig  Its  motion  to  quaah  the  service 
bad  upon  It,  and  in  not  snatalning  Its  plea 
of  ptiTilege  that  bad  been  duly  filed  and  pre- 
sented. 

Appellant  In^lats  that  service  of  citation 
on  a  local  agent  of  a  railway  company  is  au- 
thorized only  in  cases  wbere  the  suit  la  in- 
stituted in  the  county  in  which  such  service 
was  had.  While  we  do  not  find  it  necessary 
to  so  decide,  this  contention  seems  to  he  sup- 
ported by  the  terms  of  the  Revised  Statutes, 
art  1222,  prescribing  how  service  of  cita- 
tions may  be  bad  upon  incorporated  compa- 
nies. The  court,  however,  overruled  the  mo- 
tion to  quash  on  the  ground  that  the  defect 
In  service  had  been  waived  by  the  fact  that 
appellant  had  filed  its  plea  of  privilege  at  the 
same  time  ttiat  the  motion  to  quash  was  filed. 
The  motion  to  quash  was  filed  at  the  same 
time  as  was  appellant's  general  answer  to 
the  merits,  the  motion  appearing  first  In  or- 
der upon  the  same  piece  of  paper  with  such 
answer  to  the  merits,  which,  upon  its  face, 
was  presented  subject  to  the  court's  ruling 
upon  the  motion  and  upon  said  plea  of  privl- 
l^e.  The  latter  plea,  as  we  infer,  being  In- 
cluded In  a  separate  paper.  In  an  opinion, 
as  yet  unpublished,  in  the  case  of  Pyron  & 
Davidson  v.  Graef,  72  8.  W.  101,  we  recenUy 
dedded  that  exertions  to  a  citation  and  to 
the  service  thereof,  presented  in  due  order 
of  pleading,  though  written  upon  the  same 
piece  of  paper  as  the  answer  to  the  merits, 
were  not  waived  by  the  mere  fact  that  such 
exceptions  had  been  filed  at  the  same  time 
as  the  answer  to  the  merits.  Such  practice, 
as  we  there  held,  being  contemplated  by  Rev. 
8t  art  1262,  which  provides:  "The  defend- 
ant. In  his  answer,  may  plead  as  many  sev- 
eral matterB^  whether  of  law  or  fact,  as  be 
shall  think  necessary  for  his  defense,  and 
which  may  be  pertinent  to  the  cause:  pro- 
vided, that  he  shall  file  them  all  at  the  same 
time,  and  in  due  order  of  pleading." 

Bnt  while  the  reason  given  by  the  court  in 
this  case  for  his  action  on  the  motion  may 
not  have  been  the  proper  one,  we  neverthe- 
less think  the  ruling  must  be  sustained.  As 
shown  on  the  face  of  the  motion,  it  was  filed 
subject  to  appellant's  plea  of  privilege, 
which,  in  order,  is  made  to  precede  the  mo- 
tion. The  pleas,  therefore,  were  not  in  due 
order  of  pleading.  Exceptions  to  the  cita- 
tion or  writ  are  pleas  in  abatement  by  both 
common  law  and  rule  7  (67  B.  W.  xiv),  pre- 
scribing the  order  of  pleading  for  our  own 
courta  Snch  pleas  precede  in  due  order  a 
plea  of  mere  privilege  to  be  sued  in  the  coun- 
ty of  the  litigant's  residence,  such  as  was  ap- 
pellant's plea  In  the  instance  before  us.  It 
hence  follows,  in  accord  with  the  well-settled 
rule,  that  the  previous  filing  of  appellaut'a 
plea  of  privilege  constitutes  a  waiver  of  the 
excqrtlon  or  plea  In  abatement  of  the  writ 
Towns  on  Texas  Pleading,  865;  Graham  v. 
McCarty,  «e  Tex.  323,  7  8.  W.  342;  Hoffman 
V.  Loan  Association,  8S  Tex.  408,  22  S.  W. 
1H, 


While  the  action  of  the  court  In  overruling 
appellant's  plea  of  privilege  may  not  be  so 
clearly  maintainable,  we  nevertheless  con- 
clude that  the  first  assignment,  which  pre- 
sents that  question,  should  also  be  over- 
ruled. It  Is  Insisted,  in  effect,  that  the 
foundation  of  the  suit  Is  an  alleged  wrong 
committed  in  Bowie  county,  that  resulted  in 
mere  personal  Injuries,  if  anything,  and,  oth- 
er exceptions  which  would  give  Baylor  coun- 
ty Jurisdiction  having  been  disproved,  that 
the  plea  should  have  been  sustained.  The 
plea  seems  quite  full,  including  a  denial  of 
partnership  or  Joint  interest  in  the  ship- 
ment, and  allegations  of  fraud  in  averments 
of  the  appellee's  petition  showing  Jurisdic- 
tion, and  the  facts  therein  set  forth  are  ad- 
mitted to  be  true.  A  careful  scrutiny  of  the 
plea  of  privilege,  however,  discloses  the  fact 
that  it  does  not  traverse  the  explicit  allega- 
tions of  appellee's  petition  to  the  effect  that 
the  contracts  of  shipment  and  for  return 
passage  were  made  as  alleged,  and  that  ap- 
pellant had  accepted,  ratified,  and  made  such 
contract  its  own  by  receiving  freight  and  act- 
ing upon  the  waybill  for  through  shipment 
etc.  Indeed,  the  proof  in  support  of  these 
allegations  of  appellee's  petition  seems  to  be 
undisputed,  and  we  hence  conclude  that  un- 
der the  operation  of  article  331a,  Rev.  St, 
relating  to  connecting  carriers,  appellant  rati- 
fied and  adopted  the  original  contracts,  and 
made  them  its  own,  and  also  applicable  to 
that  part  of  the  sliipment  occurring  on  its 
own  line.  T.  &  P.  Ry.  Co.  v.  Bandle  (Tex. 
Civ.  App.)  44  S.  W.  603.  If  80,  among  otlier 
things,  appellant  assumed  and  contracted  for 
appellee's  free  return  passage  from  Tex- 
arkana  to  Ft  Worth,  and  appellee's  cause  of 
action  was,  therefore,  founded  upon  a  breach 
of  contract  to  which  all  of  the  railway  com- 
panies named  were  parties,  as  well  as  up- 
on a  tort  It  hence  further  follows  that 
the  court  properly  entertained  Jurisdiction 
over  appellant  together  with  the  Wichita 
Valley  Railway  Company,  sued  at  the  same 
time,  and  over  which  the  court  undlsputedly 
had  Jurisdiction.  See  act  approved  May  20, 
1899  (Gen.  Laws  1899,  p.  214). 

What  we  have  said  will  in  part  also  apply 
to  the  third  and  fourth  assignments,  which 
challenge  the  action  of  the  court  In  refusing 
to  give  peremptory  instruction  to  the  Jury  to 
find  for  appellant.  As  we  have  seen,  the  con- 
tention that  appellant  was  under  no  contract 
to  return  appellee  from  Texarkana  to  Ft. 
Worth  is  not  maintainable.  Nor  Is  impor- 
tance to  be  attached  to  the  fact  that  appel- 
lee did  not  present  to  appellant's  agent  at 
Texarkana  the  form  of  request  for  return 
passage  furnished  in  the  first  Instance  by  the 
Wichita  Valley  Railway  Company.  Appellee 
did  present  the  contract  Itself  to  sur>h  agent 
His  Identity  was  unquestioned,  and  no  ob- 
jection to  the  form  of  the  request  was  made. 
In  answer  to  the  request  made,  appellant's 
agent  at  Texarkana  received  the  contract, 
stamped  it,  and  returned  It  to  appellee  with 
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the  statement  that  It  would  be  "all  right" 
The  contract  so  stamped,  as  well  as  rule  3, 
from  rate  sheet  promulgated  by  the  Rail- 
road Commission  of  Texas,  which  was  in- 
troduced la  evidence,  provided  that  return 
pass  for  appellee  should  be  given,  and  we 
think  it  evident  from  the  contract  as  a  whole 
that  appellee  was  not  restricted  for  return 
passage  to  transportation  upon  trains  upon 
which  live  stock  was  being  transported. 

The  evidence  shows  that  before  appellee's 
attempted  return  from  Texarkana  he  was  af- 
fected with  blood  poisoning  in  bis  hand,  and 
that  after  bis  ejection  from  the  train,  and 
after  remaining  all  night  at  the  station  at 
which  It  occurred,  he  walked  back  to  Tex- 
arkana, with  a  view  of  returning  to  Ft. 
Worth  over  the  Cotton  Belt  Railroad,  which 
cost  him  about  $10.  He  also  testified  that 
when  ejected  he  informed  the  conductor  of 
the  condition  of  his  hand,  and  testified  that 
he  bad  money  sufficient  to  pay  return  pas- 
sage to  Ft.  Worth,  but  declined  to  do  so.  As 
relating  to  this  proof,  appellant  requested 
the  court  to  give  Its  special  charges  N09.  8 
and  4,  and  also  assigns  error  to  the  following 
portion  of  the  court's  charge:  "You  are 
further  charged  that  if  you  shall  find  for 
the  plaintiff  against  the  Texas  &  Pacific  Rail- 
way Company  and  W.  B.  Hunter,  Its  con- 
ductor, or  either  of  them,  then  you  will  con- 
sider as  elements  of  damage  in  plaintiff's 
petition  claimed,  and  render  your  verdict  for 
such  sum  as  will  compensate  the  plaintiff 
for  bis  physical  and  mental  suffering  and 
humiliated  feelings  caused  by  being  ejected 
from  said  railway  train,  in  view  of  all  the 
circumstances  In  evidence  before  yon,  to- 
gether with  such  other  actual  damages  as 
the  evidence  may  show  he  has  suffered  by 
reason  of  sucb  ejection  from  said  train, 
against  the  party  or  parties  tliat  you  may 
find  liable  therefor.  But  should  you  fail 
to  find  against  the  defendant  Texas  &  Pacific 
Railway  Company  and  W.  E.  Hunter,  its 
conductor,  both  or  either  of  them,  you  will 
simply  render  your  verdict,  and  find  for  such 
defendants."  The  propositions  asserted  un- 
der the  assignment  relating  to  the  special 
charges  named  are.  In  effect,  that  negligence 
on  the  part  of  appellee  in  failing  to  reduce  or 
lessen  bis  injury.  If  any,  that  contributed 
thereto,  would  preclude  him  from  recover- 
ing, and  that  appellee  could  not  recover  dam- 
age for  his  walk  to  Texarkana,  or  for  the 
pain  which  he  suffered  because  of  blood 
poisoning  in  his  hand;  the  objection  to  the 
court's  general  charge  above  quoted  being 
that  thereunder  the  jury  were  permitted  to 
assess  damages  for  physical  and  mental  suf- 
fering and  humiliated  feelings,  which  alone 
were  recoverable,  and  also  to  assess  other 
actual  damages  not  Included  In  the  claim 
therefor  in  appellee's  petition.  While  these 
assignments  have  presented  some  dlfllculty, 
we  conclude  that  the  propositions  thereunder 
cannot  be  sustained.  The  clause  of  the 
Court's  charge  quoted  restricted  the  jury  to 


compensation  for  physical  and  mental  suffer- 
ing and  humiliated  feelings  (to  which  no  ob- 
jection is  urged),  and  to  such  other  actual 
damages  as  shown  by  the  evidence.  Actual 
damage  other  than  for  physical  and  mental 
suffering  was  shown,  In  that  It  Is  undisput- 
ed that  at  least  $6  in  money  was  necessarily 
expended  In  procuring  return  passage  to 
Ft.  Worth,  so  that,  as  far  as  It  went,  the 
charge  was  not  subject  to  the  objection 
made.  If  appellant  desired  to  exclude  suf- 
fering. If  any,  arising  alone  from  appel- 
lee's rettvn  walk  to  Texarkana,  and  from 
blood  poisoning  in  his  hand,  correct  special 
charges  therefor  should  have  been  presented. 
We  think  appellant's  special  charge  No.  3 
was  objectionable.  In  that  the  jury  were  In- 
structed thereby  that  negligence  on  the  part 
of  appellee  which  contributed  to  his  Injury 
would  defeat  the  recovery.  Appellee  was  not 
required  to  pay  his  fare  to  entitle  him  to  re- 
cover for  a  breach  of  his  contract  for  return 
passage,  and,  while  be  may  have  unnecessa- 
rily walked  from  T.  C.  Junction  to  Texark- 
ana, It  does  not  appear  that  be  specifically 
claimed  damages  for  this,  or  that  he  suffered 
any  pain  by  reason  of  this  fact  alone;  but, 
if  so,  and  if  it  be  conceded  that  appellee 
could  have  avoided  this  by  the  exercise  of 
reasonable  prudence  on  his  part,  be  would 
not  thereby  be  precluded  from  all  recovery. 
He  nevertheless  would  be  entitled  to  recover 
for  the  mental  and  physical  pain  proximately 
resulting  from  his  wrongful  ejection.  This 
also  would  be  true  as  to  pain  that  may  bave 
resulted  to  appellee  from  blood  poisoning. 
We  do  not  think  the  court,  under  the  cir- 
cumstances, was  authorized  to  Instruct  the 
jury,  as  was  the  effect  of  special  charge  No. 
4,  that  they  could  In  no  event  consider  the 
fact  that  appellee  was  so  poisoned.  The  fact 
Is  not  denied.  He  testified  that  the  conduct- 
or. Hunter,  was  Informed  thereof  before  his 
ejection,  and  that  the  night  was  dark;  that 
he  had  some  difficulty  in  obtaining  lodging 
that  night;  that  his  ejection  was  forcible, 
and  that  he  suffered  great  pain;  and  we  do 
not  feel  prepared  to  say  that  the  jury  might 
not  properly  consider  the  enhanced  pain.  If 
any.  in  the  blood-poisoned  hand,  caused  by 
appellee's  forcible  expulsion. 

What  we  have  said  we  think  substantially 
disposes  of  all  the  assignments  of  error  save 
that  which  questions  the  verdict  of  the  jury 
as  excessive.  The  verdict  seems  quite  large, 
but  we  hesitate  to  say  that  It  is  so  grossly 
disproportionate  as  to  manifest  passion  or 
prejudice  on  the  part  of  the  Jury.  As  has 
been  often  held,  no  specific  rule  for  the  meas- 
urement of  the  character  of  damages  shown 
in  this  case  can  be  given,  it  being  very  large- 
ly matter  for  the  determination  of  the  jury 
from  all  of  the  circumstances  In  evidence. 
As  we  bave  found  appellee's  ejectment  was 
wrongful,  his  testimony  supports  the  con- 
clusion that  it  was  forcible;  that  II  attracted 
the  attrition  of  a  large  number  of  other  pas- 
sengers on  the  car;  that  he  was  taken  from 
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the  train  by  tbe  negro  porter;  tbat  a  negro 
bad  never  prior  thereto  violated  his  person 
In  that  manner;  and  that  he  suffered  Incon- 
venience, and  great  humiliation  and  pain 
of  mind  and  body.  The  Wells,  Fargo  &  Co.'s 
Express  v.  Fuller,  13  Tex.  Civ.  App.  610,  35 
S.  W.  824.  We  hence  conclude  that  the  evi- 
dence sustains  the  verdict  and  Judgment, 
and  tbat  all  assignments  should  be  over- 
ruled. 
Judgment  affirmed. 


WILDKT  LODGE.  NO.  21,  1.  O.  O.  P.  T. 
CITY  OF  PARIS  et  al. 

(Coort  of  Ovil  Appeals  of  Texas.    March  14, 
1903.) 

liSASES— ASSIGNMENT  —  STATUTORY    PROHIBI- 
TION—WAIVER—DENIAL OF  LES- 
SOR'S TITLE. 

1.  Under  Rev.  St.  1895.  §  3250,  prohibitiuK  the 
assignment  of  a  lease  unless  it  contains  a  stipu- 
lation permitting  assignment,  a  lessor  \rbich 
made  no  objection  to  two  assignments  of  the 
lease  ontil  ZO  years  after  the  first  and  15  years 
after  the  second  assignment  waived  its  right  to 
object. 

2.  Where  the  consideration  for  a  lease  was 
the  lessee's  agreement  to  maintain  a  ceitain 
kind  of  school  on  the  premises,  and  an  assignee 
of  the  lease  maintained  a  school  for  several 
years  to  the  character  of  which  the  lessor  did 
not  object  niitil  some  17  years  after  it  was  in- 
Ftitnted,  the  lessor  was  not  then  entitled  to  ob- 
ject to  the  character  of  the  school  and  claim 
that  it  had  not  received  tbe  consideration  for 
the  lease. 

3.  In  an  action  by  a  lessor  to  recover  leased 
premises,  an  allegation  that  a  corporation  to 
which  the  lease  was  assigned  was  incapable  of 
accepting  an  assignment,  without  allegmg  any 
ground  of  incompetency,  was  not  sutllcient  to 
show  the  invalidity  of  the  assignment. 

4.  A  denial  of  the  lessor's  title  by  an  assignee 
of  the  lease,  and  an  assertion  of  title  in  itself, 
terminates  the  assignee's  rights  under  the  lease. 

Appeal  from  District  Court,  Lamar  County; 
Ben.  H.  Denton,  J-ndge. 

Action  by  WUdey  Lodge,  No.  21,  I.  O.  O. 
F..  against  the  city  of  Paris  and  others. 
From  a  judgment  for  defendants,  plaintiff 
appeals.    Beversed. 

Uale  St  Hale  and  Wm.  Hodges,  for  appel- 
lant. Burdett  &  Connor  and  Moore,  Park  & 
Birmingham,  for  appellees. 

TBMPLBTON,  J.  This  suit  was  brought 
by  WUdey  Lodge,  No.  21,  Independent  Order 
of  Odd  Fellows,  against  tbe  city  of  Paris 
and  tbe  board  of  trustees  of  tbe  public  schools 
of  said  city.  The  record  does  not  show  the 
exact  date  of  tbe  filing  of  the  original  peti- 
tion, bat  it  is  to  be  inferred  that  the  same 
was  filed  in  1901.  On  April  17,  1902.  the 
plaintiff  filed  its  second  amended  original  pe- 
tition. As  this  appeal  turns  upon  the  legal 
sufficiency  of  the  said  petition.  It  becomes 
necessary  to  state  the  substance  thereof, 
which  will  be  done  as  briefly  as  possible. 

It  was  alleged  In  said  petition  that  the 


plaintiff  is  a  duly  incorporated  private  cor- 
poration, with  authority  to  receive,  hold,  and 
convey  real  estate,  and  own,  conduct,  man- 
age, and  control  institutions  of  charity  and 
learning,  and  to  act  as  trustee  for  such  pur- 
poses; tbat  in  1868  it  acquired  certain  lots 
situated  bi  the  city  of  Paris,  and  is  now  the 
owner  thereof. 

It  was  further  alleged  that  on  April  16, 
1878,  the  plaintiff  I>eing  desirous  of  assisting 
in  the  education  of  the  children  of  tbe  coun- 
ty, leased  said  premises  for  a  nominal  con- 
sideration to  J.  B.  Lyle,  an  educator  of  high 
standing,  for  tbe  purpose  of  having  a  school 
taugbt  there  of  the  kind  that  would  carry 
out  its  desire  to  provide  educational  oppor- 
tunities for  the  youths  of  Lamar  county  and 
the  country;  that  said  lease  was  for  tbe  term 
of  99  years,  and  gave  to  said  Lyle  tbe  priv- 
ilege of  erecting  buildings  on  said  property 
suitable  for  school  purposes;  that,  among 
other  things,  the  lease  contained  a  stipulation 
that  the  premises  were  to  be  used  for  the 
purpose  of  maintaining  and  keeping  thereon 
a  school  for  the  instruction  and  education  of 
tbe  white  youths  of  the  country;  that  tb* 
lease  was  signed  and  acknowledged  by  the 
parties  thereto,  and  was  duly  recorded  in 
1879. 

It  was  further  alleged  tbat  the  said  Lyle 
took  possession  of  said  premises  under  and 
by  virtue  of  said  lease,  and  conducted  there- 
on the  school  provided  for  until  December 
21,  1880,  when  be  attempted  to  transfer  his 
right  in  said  lease  to  the  W.  B.  Aikin  Insti- 
tute, an  unincorporated  association  or  stock 
company  tliat  was  incapable  of  receiving  or 
holding  property,  or  of  being  a  trustee  of  any 
kind,  or  of  becoming  a  lessee  of  real  estate 
for  any  purpose;  that  tbe  said  Lyle  con^ 
tinned  to  conduct  the  required  school  on  said 
premises  until  June  23,  1884,  when  he  per- 
manently abandoned  tbe  premises,  and  failed 
and  refused  to  further  maintain  or  keep  a 
school  on  said  premises,  and  has  never  since 
that  time  maintained  or  kept  any  school  on 
said  premises  or  caused  the  same  to  be  done 
by  any  one  else,  and  bas  never  since  tbat 
time  asserted  or  claimed  any  right,  title,  or 
Interest  in  said  property  for  any  purpose 
whatever,  but  has  wholly  abandoned  tbe 
same. 

It  was  further  alleged  that  on  the  sold 
23d  day  of  June,  1884,  W.  B.  Aikin  and  O.  C. 
Conner,  assuming  to  act  as  president  and 
secretary  of  the  Aikin  Institute,  without  au- 
thority, executed  an  instrument.  In  writing, 
purporting  to  convey  and  assign  all  the  rights 
of  tbe  institute  in  said  lease  to  the  city  of 
Paris;  that  said  assignment  contained  a  stip- 
ulation tbat  said  premises  were  to  be  used 
for  the  purpose  of  maintaining  thereon  a 
school  for  the  education  of  the  white  youths 
of  the  city,  exclusively;  that  the  city  accept- 
ed said  assignment,  and,  acting  thereunder, 
took  possession  of  the  said  premises,  and  caus- 
ed the  assignment  to  be  recorded  as  evidence 
of  its  right  to  tbe  possession  of  tbe  premises 
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laA  its  authority  to  conduct  a  school  thereon; 
that  the  city  continued  to  occupy  said  prem- 
ises and  to  claim  under  the  said  assignment 
tintll  after  the  institution  of  this  suit 

It  was  further  alleged  that  the  said  as- 
signments of  the  said  lease  were  made  with- 
out the  knowledge  or  consent  of  the  plalntUf, 
and  that  the  assignees,  at  the  time  of  the 
execution  and  acceptance  of  the  assignments, 
had  notice,  both  actual  and  constructive,  of 
the  terms  of  the  original  lease  and  of  the 
rights  of  the  plaintiff. 

It  was  further  alleged  that  the  city  con- 
ducted on  said  premises  a  school  for  the 
education  of  white  youths  of  the  city  of 
Paris  within  the  scholastic  age  from  the 
date  of  the  assignment  to  it  until  1899,  when 
It  abandoned  the  premises  for  school  pur- 
poses and  let  the  same  as  a  place  for  stor- 
ing merchandise;  that,  after  this  suit  was 
begun,  the  city  resumed  the  use  of  the  prem- 
ises for  school  purposes,  for  the  sole  purpose 
of  defeating  a  recovery  by  the  plaintiff. 

It  was  further  alleged  that  after  the  insti- 
tution of  this  suit  the  city  disclaimed  and 
repudiated  the  title  of  the  plaintiff,  and  it  is 
claiming  to  own  and  hold  the  premises  in  its 
own  right,  and  is  denying  that  the  plaintiff 
has  any  right,  title,  or  interest  in  or  to  the 
said  premises. 

The  plaintiff  prayed  for  a  decree  for  the 
recovery  of  the  title  and  possession  of  the 
said  premises,  and  for  a  cancellation  of  the 
assignment  to  the  city  as  a  cloud  upon  the 
plalntUTs  title  and  right  of  possession. 

A  general  demurrer  and  two  special  ex- 
ceptions, which  set  up  the  statute  of  llmlta- 
tlons  in  bar  of  the  plalntUTs  action,  were  pre- 
sented and  urged  by  the  defendants.  The 
demurrer  and  exceptions  were  sustained  by 
the  court,  and  the  plaintiff  declined  to  amend. 
Judgment  final  was  thereupon  entered  against 
the  plaintiff,  and  this  appeal  followed. 

At  common  law,  in  the  absence  of  a  cove- 
nant to  the  contrary,  the  lessee  may  assign 
the  lease  without  the  consent  of  the  lessor. 
Such  assignment  is,  however,  prohibited  by 
article  3250  of  the  Revised  Statutes  of  1895 
of  this  state,  and,  under  this  statute,  unless 
the  lease  contains  a  stipulation  permitting  an 
assignment,  none  can  be  legally  made  with- 
out the  assent  of  the  lessor.  When  the  lease 
Is  silent  on  the  subject,  as  in  this  case,  the 
statute  becomes  a  part  of  the  contract,  and 
the  lease  will  be  construed  as  would  a  lease 
at  common  law  which  contained  a  provision 
prohibiting  an  assignment.  Forrest  v.  Dur- 
nell,  86  Tex.  647,  23  S.  W.  481.  The  lessor 
may,  however,  waive  such  provision,  and, 
where  he  does  so,  the  assignment  is  valid, 
and  the  assignee  becomes  the  lawful  tenant 
of  the  lessor  for  the  term  of  the  lease,  and 
his  rights  as  tenant  cannot  be  thereafter 
avoided  or  questioned.  ITorrest  v.  Durnell, 
supra;  Menger  v.  Ward,  87  Tex.  622,  30  S. 
W.  853;  Wood's  L.  &  T.  S  323.  Such  as- 
signee would  not  be  a  tenant  at  will  or  by 
sufferance,  but  a  tenant  for  the  term  of  the 


lease,  and  his  rights  and  liabilities  would  be 
governed  and  controlled  by  the  provisions  of 
the  lease. 

Applying  these  rules  to  the  case  in  hand, 
the  conclusion  is  reached  that.  If  appellant 
acquiesced  in  and  ratified  the  assignments  in 
question,  it  cannot  now  be  heard  to  say  that 
the  assignments  were  .nnauthorized  and  void. 
There  was  an  allegation  In  the  petition  that 
the  assignments  were  made  without  the 
knowledge  or  consent  of  appellant,  but  it  is 
evident  that  appellant  must  have  learned 
thereof  soon  after  the  same  were  made.  The 
first  assignment  was  made  more  than  20,  and 
the  second  more  than  15,  years  before  the 
institution  of  this  salt,  and  no  complaint 
appears  to  have  been  made  before  the  suit 
was  filed.  Acquiescence  in  the  assignments 
for  such  period  of  time  is  indicative  of  as- 
sent and  ratification.  Consent  may  be  In- 
ferred from  the  acceptance  of  rent  from  the 
assignee.  In  this  case  no  rent  was  paid  in 
money,  but  none  was  owing.  The  considera- 
tion for  the  lease  was  the  maintenance  of  a 
school  on  the  leased  premises,  and  the  dty 
has  attempted  to  comply  with  this  obligation 
of  the  contract  If  appellant,  with  knowl- 
edge of  the  facts,  permitted  the  city  to  carry 
on  the  school  it  maintained  on  the  premises 
from  1884  to  1889,  without  objection,  it  is 
too  late  now  to  complain  of  the  school  as 
not  being  of  the  character  required  by  the 
lease,  and  appellant  must  be  held  to  have 
received  from  the  city  the  consideration  con- 
tracted to  be  rendered.  Maddox  v.  Adair 
(Tex.  Civ.  App.)  66  8.  W.  811. 

Our  conclusion  is  that  the  facts  alleged  in 
the  petition  show  an  implied  assent  on  the 
part  of  appellant  to  the  assignments  of  the 
lease,  and  acquiescence  in  the  school  con- 
ducted by  the  city  as  being  the  school  re- 
quired by  the  contract.  In  view  of  this  hold- 
ing. It  becomes  -unnecessary  to  consider  the 
question  of  limitations. 

We  have  not  overlooked  the  allegation  In 
the  petition  to  the  effect  that  the  Aikln  Insti- 
tute was  incapable  of  accepting  an  assign- 
ment of  the  lease.  No  g^round  of  Incompe- 
tency was  alleged,  and  we  know  of  no  reason 
why  an  unincorporated  association  should  be 
held  disqualified  from  acting  in  the  capacity 
assumed  by  Aikln  and  his  associates.  It  was 
not  charged  that  the  city  was  Incapable  of 
receiving  an  assignment  of  the  lease,  and 
none  of  the  parties  to  the  assignments  are 
complaining  of  the  incapacity  of  the  as- 
signees. We  do  not  believe  that  the  incom-  | 
petency  of  the  Aikln  Institute  was  alleged  In  j 
such  way  as  to  affect  the  validity  of  the  as-  ! 
signments. 

The  title  to  the  lots  In  controversy  is  In 
appellant,  and  if,  as  alleged  in  the  petition, 
the  city  has  repudiated  the  lease,  abandoned 
Its  rights  thereunder,  denied  the  titie  of  ap- 
pellant, and  asserted  title  in  itself^  then  its 
possession  has  ceased  to  be  rightful,  and  ap- 
pellant Is  entitled  to  the  relief  sought  The 
petition  stated  a  good  cause  of  action  in  this 
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respect,  and  the  demnrren  were  ttaerefote  im- 
properly aiMtaliied. 

The  Jadgment  Is  leveraed,  and  the  cause 
remanded. 


HARTFORD   FIRE   INB.  CO.  t.  KING. 

(Conrt  of  CitII  Appeals  of  Texas.    March  18, 

ISOS.) 

DtSURANCB-jnOaUBNT— RBS  JUDICATA— PAR- 
TIBS  —  SUBJECT-HATTER  —  COtXiATERAL.  AT- 
TACK—ATTORNBT— POWER  TO  COMPROMISE!. 

1.  Plaintiffj  as  attoruey  for  insured,  pledged 
certain  policies,  after  a  loss,  as  collateral  for 
the  benefit  of  all  assnred's  creditors  except  K. 
Thereafter  insured  transferred  the  policies  in 
<^nestion  to  plaintiff  as  tnistee  to  secure  her  en- 
tuv  indebtedness,  including  that  of  K.  Plain- 
tiff sued  in  the  name  of  the  pledgee  on  two  of 
the  poliaes,  agreeiuf  to  indemnify  him  from  all 
Uabtlity  for  costs,  etc..  and  employed  counsel, 
and  conducted  the  same  for  his  benefit  as  trus- 
tee, aa  well  as  for  the  benefit  of  K.  Defend- 
ant answered  to  the  merits,  and  the  snit  was 
aabsequently  settled,  and  judgment  rendered 
that  the  pledgee  take  nothing,  etc.  Plaintiff 
thereafter  sued  as  trustee  to  recover  on  the 
same  policies.  Held,  that  the  real  parties  in 
interest  and  the  subject-matter  in  both  actions 
were  identical,  and  that  the  former  judgment 
was  a  bar  to  the  second. 

2.  Where  an  action  was  compromised,  and 
jndt^nent  was  rendered  in  pursuance  thereof, 
it  will  be  presumed,  as  against  a  collateral  at* 
tack,  that  plaintiff's  attorney  had  express  au- 
thority to  compromise  the  claim. 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  Richard  Morgan,  Judge. 

Action  by  W.  O.  King,  as  trustee,  against 
the  Hartford  Fire  Insurance  Company. 
From  a  judgment  In  favor  of  plalntift,  de- 
fendant appeals.     Reversed. 

Finley  &  Knight  and  F.  M.  Etheridge,  for 
appellant  Crane,  Oreer  &  Wharton,  for  ap- 
pellee. 

NEILL,  J.  On  the  2SQi  day  of  October,  1900, 
tbe  appellee,  W.  O.  King,  as  tnistee  of  Mrs.  F. 
K.  Hurley,  sued  the  Hartford  Fire  Insurance 
Company  on  two  Insurance  iwllcles  for  $1,000 
each.  Issued  by  appellant  respeotlTely  on  Oc- 
tober 7  and  October  12,  1896,  to  Mrs.  M.  K. 
Hurley,  on  a  cwtain  cme-story,  metal-roofed 
building  situated  In  tbe  town  of  BelcherrlUe, 
Montague  coxmty.  The,  first  policy  covered 
the  building  to  the  amount  of  $500,  and  the 
atore  and  office  furniture  and  fixtures  In  the 
same  sum.  Tbe  second  covered  the  building 
alone.  AH  tbe  property  described  in  the  pol- 
icies was  that  of  Mrs.  Hurley,  and  the  In- 
aurance  on  it  was  effected  for  her.  Tbe  ap- 
pellee based  his  right  to  sue  as  trustee  upon 
a  certain  deed  of  trust  executed  to  him  by  the 
assured  on  the  24th  day  of  December,  1897, 
which  will  be  more  fully  described  In  our  con- 
clusions of  fact  He  alleged  the  Issuance  of 
tbe  policies,  the  total  loss  by  fire  of  tbe  prop- 
erty on  October  29,  1896,  which  was  during 
tbe  term  of  Its  insurance  under  the  policies 
sued  upon.  The  insarance  company  answered 
by  a  general  denial  and  a  plea  of  res  Judicata 
in  wbteii  tbe  matten  pertaining  thereto,  stat- 


ed in  our  conclusions  of  fact  were  averred. 
By  a  supplemental  petition  the  appellee  plead- 
ed in  reply  to  appellant's  plea  of  res  Judicata 
that  tbe  judgment  upon  which  tbe  plea  is 
based  was  procured  as  a  compromise  between 
the  plaintiff  in  the  suit  wherein  It  was  ren- 
dered and  the  appellant  In  this  case,  who 
was  the  defendant;  that  It  was  entered  by 
agreement  between  said  plaintiff  and  defend- 
ant without  a  trial,  and  without  the  introduc- 
tion of  evidence,  for  a  mere  normal  sum, 
without  the  authority  of  tbe  assured  or  of 
Mrs.  M.  A.  King,  nor  from  appellee  to  agree 
to  said  compromise  or  make  the  same.  The 
case  was  tried  before  a  Jury,  and  tbe  trial 
resulted  in  a  judgment  in  favor  of  the  ap- 
pellee for  the  sum  of  $2,428.12,  from  which 
this  appeal  is  prosecuted. 

Conclusions  of  Fact 

The  two  policies  were  issued  by  the  ap- 
pellant at  tbe  time  stated  In  our  statement  of 
appellee's  pleadings.  The  property  covered 
by  the  policies  was  entirely  destroyed  by  fire 
on  October  29,  1896.  The  property  was  also 
covered  by  policies  Issued  by  other  com- 
panies. At  the  time  the  insurance  was  ef- 
fected and  tbe  property  burned,  Mrs.  F.  K. 
Hurley  was  engaged  in  the  mercantile  busi- 
ness, which  was  carried  on  In  tbe  bnllding 
Insured,  under  the  management  of  her  broth- 
er, tbe  appellee,  as  her  agent  At  the  time 
Mrs.  King,  as  a  merchant,  was  Indebted  to 
several  parties,  among  whom  W.  A,  Orr 
Shoe  Company,  of  St  Louis,  Mo.,  which  com- 
pany she  owed  about  $1,600.  The  indebted- 
ness to  ber  other  merchant  creditors  was 
about  $2,465.  Besides  this  Indebtedness,  It 
is  claimed  she  owed  ber  mother,  Mary  A. 
King,  $7,600.  When  the  flre  occurred  tbe 
appellee  was  In  Kingsvine,  Mo.,  and  on  the 
next  day  received  information  of  it  by  tele- 
gram from  Mr&  Hurley.  Upon  receipt  of 
this  information  he  Immediately  went  to  St 
Louis,  and  transferred  the  policies  sued  upon, 
as  well  as  the  others  covering  the  property, 
to  the  Orr  Shoe  Company,  as  collateral  for 
all  of  Mrs.  Hurley's  creditors  except  Mrs. 
M.  A.  King;  and  after  he  returned  to  Belch- 
erville  he  sent  tbe  policies  to  said  company, 
witb  a  written  assignment  of  them  indorsed 
on  each  to  the  shoe  company,  signed,  "Mrs. 
F.  K.  Hurley,  per  W.  O.  King,  Attorney." 
On  the  24th  day  of  December,  1896,  Mrs.  F. 
K.  Hurley,  by  an  Instrument  In  writing  of 
that  date,  conveyed  to  W.  O.  King,  trustee, 
seven  certain  flre  Insurance  policies,  among 
which  are  tbe  two  sued  on  in  this  case,  to 
secure  the  payment  of  indebtedness  to  certain 
creditors,  among  whom  the  name  of  W.  A. 
Orr  Shoe  Company  appears  first  and  of  Mary 
A.  King  last  in  the  order  in  which  creditors 
are  named  In  said  Instrument  The  instru- 
ment directs  that  the  trustee  proceed  at  once 
to  collect  tbe  policies,  and  apply  the  pro- 
ceeds to  the  payment  In  full  to  said  creditors 
in  tbe  order  in  which  they  are  named,  and, 
after  paying  the  indebtedness  and  costs  of 
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collecting  the  policies,  If  any  balance  sboald 
be  left,  that  it  sbould  be  paid  by  the  trustee 
to  her.  This  Is  the  InBtrument  upon  which 
the  appellee  bases  his  right  to  prosecnte  this 
suit  as  trustee. 

On  the  8th  day  of  June,  1898,  a  suit  was 
Instituted  in  the  district  court  of  Montague 
county,  Tex.,  in  the  name  of  W.  A.  Orr  Shoe 
Company  against  appellant,  the  Hartford 
Fire  Insurance  Company,  on  the  same  two 
I>ollcies  upon  which  appellant  is  sued  in  this 
case.  While  said  suit  was  brought  In  the 
name  of  said  shoe  company,  it  was  In  fact 
inaugurated,  participated  In,  and  controlled 
by  the  appellee,  W.  O.  King,  who  employed 
counsel  of  his  own  selection  to  institute  and 
prosecute  the  suit  for  bis  own  benefit,  as  trus- 
tee, as  well  as  for  the  benefit  of  Mrs.  M.  A. 
King.  On  the  6th  of  July,  1898,  defendant, 
Hartford  Fire  Insurance  Company,  appeared 
in  the  case,  and  answered  to  the  merits. 
On  the  10th  day  of  July,  1889,  final  judgment 
was  entered  in  the  case,  in  which  it  was  ad- 
Judged  and  considered  by  the  court  that  the 
plaintiff,  the  W.  A.  Orr  Shoe  Company,  a 
corporation,  take  nothing  by  the  suit,  and  that 
the  defendant,  Hartford  Fire  Insurance  Com- 
pany, go  hence  without  day.  This  judgment 
recites  that  both  parties  appeared  by  their 
attorneys,  and  filed  in  tlie  case  an  agreement 
in  wrlthig  to  the  effect  that  the  parties  to 
the  suit  had  settled  and  compromised  the 
matters  involved,  and  agreed  that  judgment 
should  be  rendered  tbat  plaintiff  take  noth- 
ing by  the  suit,  and  that  defendant  go  hence 
without  day,  and  that  all  costs  be  paid  by 
the  defendant,  and  that  the  judgment  was 
rendered  In  accordance  with  such  agreement 

We  base  our  conclusion  that  the  suit  was 
Inaugurated,  participated  in,  and  controlled 
by  W.  O.  King,  trustee,  by  and  through  coun- 
sel of  his  own  selection,  for  his  benefit,  as 
well  as  for  the  benefit  of  Mrs.  M.  A.  King, 
upon  the  following  testimony:  W.  O.  King's 
testimony  upon  this  point  is:  "Myself,  as 
trustee,  and  Mrs.  F.  K.  Hurley  employed  Mr. 
Chambers  [who  was  the  attorney  who 
brought  the  suit]  to  file  the  suit  in  Montague 
county  in  the  name  of  the  Orr  Shoe  Com- 
pany against  the  defendant  My  connection 
with  said  suit  was  as  trustee.  That  suit  was 
filed  by  Mrs.  Hurley,  Mrs.  King,  and  myself 
In  the  name  of  the  Orr  Shoe  Company,  and 
the  Orr  Shoe  Company  was  indemnified 
against  costs  of  suit  Mr.  Chambers  had  full 
control  over  the  suit.  He  was  my  lawyer, 
and  advised  me  of  the  settlement  of  the  suit." 
J.  M.  Chambers,  the  attorney  who  brought 
the  suit,  testified:  "I  represented  all  parties 
interested  in  the  recovery.  The  suit  was 
brought  in  the  name  of  W.  A.  Orr  Shoe  Com- 
pany, which  was  in  the  hands  of  W.  E.  Fisse, 
receiver.  All  parties  at  interest  in  the  poli- 
cies knew  of  and  authorized  the  bringing 
of  the  suit  W.  O.  King,  Mrs.  F.  K.  Hurley, 
and  Mrs.  Mary  A.  King  all  knew  of  the  bring- 
ing of  said  suit,  for  they  employed  me  to 
bring  it" 


The  agreement  upon  which  tbe  jndgment 
w'as  entered  was  in  writing,  and  signed:  "J. 
M.  Chambers,  Attorney  for  Plaintiff,  W.  A. 
Orr  Shoe  Company,  and  Harris,  Etheridge  A 
Knight,  Attorneys  for  Defendant  Hartford 
Fire  Insurance  Company."  Neltim  W.  O. 
King,  Mrs.  F.  K.  Hurley,  nor  Mrs.  Mary  A. 
King  agreed  personally  to  the  compromise. 
Their  attorney,  J.  M.  Chambers,  notified  both 
Mrs.  Hurley  and  W.  O.  King  of  the  agree- 
ment and  settlement  before  the  jndgment 
was  entered.  Neither  of  them  made  to  the 
attorney  any  protest  against  the  agreement 
and  settlement  No  -suit  was  ev^  filed 
against  the  shoe  company  by  either  King  or 
Mrs.  Hurley  for  a  breach  of  the  alleged 
trust  Long  after  the  compromise  Judgment 
was  rendered,  W.  A.  Orr  Shoe  Company  re- 
ceived $400  or  $500  out  of  moneys  realized 
from  other  Insurance  companies  in  full  set- 
tlement of  its  debt,  with  the  full  knowledge 
and  consent  of  Mr.  King  and  Mrs.  Hurley. 
In  the  compromise  the  insurance  compauy 
paid  the  shoe  company  $1GC.66  In  settlement 
and  discharge  of  the  former's  liability  on  the 
policies  sued  on,  and  on  each  policy  was  in- 
dorsed a  receipt  and  cancellation  and  sur- 
render of  the  policy  to  the  Insurance  com- 
pany, which  was  signed,  "W.  A.  Orr  Shoe 
Company,  per  W.  E.  Fisse,  Receiver." 

These  facts  relating  to  the  suit,  compro- 
mise, and  judgment  pleaded  as  res  judicata 
by  appellant  In  this  case  are  undisputed,  and 
are  shown  by  appellee's  own  testimony. 

In  deference  to  the  verdict  we  find  that, 
before  the  judgment  in  the  district  court  of 
Montague  county  was  rendered,  the  Hart- 
ford Fire  Insurance  Company  had  notice  that 
the  transfer  of  the  {lolicles  sued  on  was 
made  to  the  W.  A.  Orr  Shoe  Company  sim- 
ply to  secure  the  payment  of  Mrs.  Hurley's 
Indebtedness  to  said  company  and  others, 
and  that  Mrs.  Hurley  did  not  consent  to  the 
rendition  of  said  judgment,  and  has  not  since 
ratified  it 

Under  our  view  of  the  law,  which  will  be 
presently  stated,  the  facts  thus  found  in  ac- 
cordance with  the  verdict  are  not  necessary 
to  a  proper  disposition  of  this  appeal.  They 
are  simply  made  for  the  purposes  of  enabling 
the  Supreme  Court  t«  finally  dispose  of  the 
case  should  it  differ  with  this  court  upon  the- 
law  applicable  to  It 

Conclusions  of  Law. 

The  only  assignment  of  error  which  we 
deem  necessary  to  consider  is  the  first  It 
complains  of  the  court's  refusal  to  give,  at 
appellant's  request,  the  following  special 
charge:  "Under  the  evidence  the  alleged 
claim  of  plaintiff  herein  Is  concluded  by  the 
judgment  entered  on  the  10th  of  July,  1899, 
in  the  case  of  W.  A.  Orr  Shoe  Company  vs. 
Hartford  Fire  Ins.  Company,  In  the  district 
court  of  Montague  county,  Texas,  and  you 
will,  therefore,  return  your  verdict  for  the 
defendant"  The  question  fhns  raised  Is  not 
whether  the  W.  A.  Orr  Shoe  Compauy,  as- 
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tbe  pledgee  of  the  two  Insurance  policies, 
was  authorbced  to  compromise  with  the  com- 
pan7  that  Issued  them,  but  it  Is  whether  the 
appellee,  W.  O.  King,  trustee,  can,  under 
the  facts,  collaterally  attack  the  compromise 
Judgment  pleaded  In  bar  of  his  action  In  this 
case.  Where  the  court  has  jurisdiction  of 
the  parties  and  subject-matter  in  the  partic- 
ular case.  Its  Judgment,  unless  reversed  or 
annulled  in  some  proper  proceeding,  Is  not 
open  to  attacli  or  impeachment  by  the  par- 
ties or  privies  In  any  collateral  proceeding 
whatever.  Black  on  Judgments,  {  251;  Tad- 
lock  V.  Eccles,  20  Tex.  782,  73  Am..Dec.  213; 
Willis  T.  Ferguson,  46  Tex.  406;  Lee  v. 
Kingsbury,  13  Tex.  68,  62  Am.  Dec.  546; 
Sutherland  t.  De  I^on,  1  Tex.  250,  46  Am. 
Dec.  100.  It  may  be  that,  upon  the  principle 
that  the  holder  of  negotiable  or  quasi  nego- 
tiable paiter  as  a  pledge  to  secure  him  In  the 
payment  of  a  debt  owed  by  a  third  party 
cannot  conqiromise  with  the  obligor  on  such 
paper  without  the  consent  of  the  pledgor 
(Garlick  v.  James,  12  Johns.  146,  7  Am.  Dec. 
274:  Depny  v.  Clark,  12  Ind.  427;  Union 
Trust  Ca  T.  Klgdon,  93  111.  458;  Wood  v. 
litattbews,  73  Mo.  470;  Griggs  v.  Day,  136 
X.  Y.  152,  32  N.  EL  613.  18  L.  R  A.  120,  32 
Am.  St  Rep.  704:  Zlmpleman  v.  Veeder,  98 
111.  613;  McLemore  v.  Hawkins,  46  Miss. 
715),  the  compromise  Judgment  might  have, 
upon  a  proper  proceeding  directly  attacking 
It,  if  promptly  brought  by  the  appellee  or 
Mrs.  Hurley,  been  annulled.  Bat  this  offers 
no  solution  of  tbe  question  as  to  whether  it 
is  open  to  a  collateral  attack.  When  a  Judg- 
ment of  a  court  of  record  having  general  ju- 
risdiction Is  collaterally  called  in  question,  it 
must  be  deemed  valid  unless  it  appears  that 
no  facts  could  have  been  shown  which  would 
render  it  so.  Martin  v.  Robinson,  67  Tex. 
3(!S.  3  S.  W.  550;  Templeton  v.  Ferguson,  88 
Tex.  57,  33  S.  W.  829;  Endel  v.  Norris,  93 
Tex.  543,  57  S.  W.  25.  The  rule  prohibiting 
the  collateral  Impeaciunent  of  a  Judgment  ap- 
plies only  to  tbe  parties  to  the  action  and 
those  In  privity  with  them  who  are  entitled 
to  take  proceedings  to  have  the  Judgment 
opened,  vacated,  or  reviewed.  Black  on 
Judgments.  260.  Under  tbe  term  "parties" 
the  law  Includes  all  who  are  Interested  In  the 
subject-matter  of  litigation,  who  will  be  gain- 
ers or  losers  In  Its  result,  and  for  or  against 
whom  the  record  of  the  former  proceedings 
might  be  adduced  in  evidence  on  another 
trial;  those  who  have  the  right  to  be  heard 
and  to  offer  testimony  and  examine  witness- 
es. "Privies"  arc  those  who  are  so  connect- 
ed with  the  parties  in  estate  •  •  •  as  to 
1>e  Identified  with  them  at  interest,  and  con- 
sequently to  be  affected  by  them  in  the  liti- 
gation. Black  on  Judgments,  i  534.  In 
many  Instances  trustees  and  their  cestuis 
que  tmstent  are  regarded  as  being  so  Inde- 
pendent that  proceedings  against  one  have  no 
effect  on  the  other,  and  both  are  essential  to 
a  complete  termination  of  an  action  in  ref- 
erence to  tbe  trust  estate.    But  when  a  debt- 


I  or  makes  an  assignment  for  tbe  benefit  of  bis 
I  creditors,  the  assignee  acquires  a  legal  and 
I  the  creditors  an  equitable  estate,  and  a  Judg- 
ment against  the  assignee  In  relation  to  the 
property  embraced  In  the  assignment  la  con- 
clusive, unless  it  can  be  avoided  for  fraud 
or  collusion.  Freeman  on  Judgments,  i  172. 
The  real  party  at  Interest  cannot  escape  the 
result  of  a  suit  conducted  by  him  in  the 
!  name  of  another;  tor  the  fact  that  an  action 
was  prosecuted  in  the  name  of  a  nonjinal 
party  cannot  divest  the  case  of  its  real  char- 
acter, but  the  issues  made  by  the  real  par- 
ties and  the  actual  Interest  Involved  must 
determine  what  persons  are  precluded  from 
agitating  the  question,  and  who  are  estop- 
ped by  the  previous  decision.  Jackson  v. 
West,  22  Tex.  Civ.  App.  483,  54  S.  W.  287; 
Cheney  v.  Patton,  134  111.  422,  25  N.  E.  782; 
Id.,  84  N.  E.  416;  Freeman,  Judgments,  §| 
174,  176;  Black  on  Judgments,  {  537.  Ex- 
trinsic evidence  is  admissible  to  prove  that  a 
real  party  in  a  suit  is  not  a  party  to  the 
record,  but  that  he  prosecuted  or  defended 
tbe  suit  in  tbe  name  of  a  nominal  party,  and 
whenever  this  Is  made  to  appear  the  real 
party  is  concluded  by  the  judgment  as  ef- 
fectually as  if  be  had  been  a  party  to  the 
record.  Cleveland  7.  Heldenhelmer  (Tex.  Civ. 
App.)  44  S.  W.  551;  Black  on  Judgments,  | 
5Si>. 

In  tbe  case  now  under  consideration  the 
subject-matter  is  Identical  with  what  It  was 
in  the  case  In  which  the  Judgmept  pleaded  in 
bar  of  this  action  was  rendered.  Tbe  defend- 
ant is  the  same  in  each  case.  The  plaintiff, 
the  W.  A.  Orr  Shoe  Company,  in  the  former 
case,  as  the  pledgee  of  the  policies  sued  on, 
occupied  the  position  of  trastee  to  the  ovmer, 
Mrs.  Hurley,  to  pay,  first,  the  debt  due  it; 
second,  the  indebtedness  to  the  other  mer- 
chant creditors;  and  then  the  surplus  over  to 
the  ple<lgor.  Elxcept  as  to  Mrs.  Mary  A. 
King,  the  relation  of  the  shoe  company  re- 
garding the  policies  was  the  same  as  to  all 
the  parties  as  that  of  W.  O.  King,  the  appel- 
lee, as  trustee,  by  virtue  of  the  written  as- 
signment made  to  him.  It  would  have  prac- 
tically made  no  difference  whether  the  Mon- 
tague county  suit  had  been  brought  and  pros- 
I  ecuted  by  him  or  by  tbe  W.  A.  Orr  Shoe  Com- 
j  pany.  In  either  event  it  would  have  been  in 
tbe  interest  of  the  parties  for  whose  benefit 
the  policies  were  assigned  as  security  for 
Indebtedness  owed  by  Mrs.  Hurley,  and  tbe 
effect  of  a  judgment  rendered  in  favor  of  or 
against  W.  O.  King  as  trustee  would  have 
been  tbe  same  as  if  rendered  in  favor  of  tbe 
Orr  Shoe  Company,  with  the  exception  that, 
after  paying  the  mercantile  creditors,  the  sur- 
plus would  have  been  paid  to  the  extent  of 
her  Indebtedness  to  Mary  A.  King.  But  as 
W.  O.  King,  as  trustee,  and  Mrs.  F.  K.  Hur- 
ley employed  counsel  to  bring  tbe  Montague 
county  suit  in  tbe  name  of  the  Orr  Sboo 
Company  against  the  defendant,  which  suit, 
according  to  appellee's  own  testimony,  was 
"filed  by  Mrs.  Hurley,  Mrs.  King,  and  hlra- 
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self  in  the  name  of  the  W.  ▲.  Orr  Shoe  Com- 
pany, which  was  indemnified  by  them 
against  costs  of  suit,"  Mrs.  King  was  as 
much  bound  by  the  Judgment  as  if  the  suit 
had  been  brought  In  the  name  of  W.  O.  King, 
trustee,  Instead  of  by  the  Orr  Shoe  Company. 
Therefore,  from  the  undisputed  facts,  W.  O. 
King,  trustee,  being  the  real  party  at  interest 
In  the  Montague  county  suit,  the  parties  in 
that  case  were  the  same  as  in  this.  Thus  is 
shown  an  Identity  of  parties  at  interest,  as 
well  as  of  the  subject-matter  in  the  two 
suits. 

A  former  Judgment  will  not  operate  as  a 
bar  to  a  subsequent  suit  upon  the  same  cause 
of  action  unless  the  proceedings  and  Judg- 
ment in  the  first  case  involved  an  investiga- 
tion (or  afforded  an  opportunity  for  an  inves- 
tigation) and  determination  of  the  merits  of 
the  suit  That  the  merits  of  the  suit  be  de- 
termined, it  is  not  deemed  necessary  that 
there  should  have  been  an  actual  trial  and 
canvassing  of  the  facts  of  the  case,  for  a 
Judgment  entered  upon  confession  without 
action  is  as  conclusive  as  any  other.  Black 
on  Judgments,  |§  694,  695.  .Tudgment  pro- 
ceeds upon  the  merits  when  the  very  cause 
of  action  is  decided  upon.  Bigel.  Estop.  (5th 
Ed.)  S3.  The  majority  of  cases  in  this  coun- 
try bold  tliat  a  Judgment  is  none  the  less 
effective  as  a  bar  because  its  merits  v;ere 
determined  In  whole  or  In  part  by  the  scrree- 
ment  of  the  parties.  Black  on  Judgments, 
f  706.  A  final  Judgment  on  the  merits  Is 
Just  as  conclusive  on  the  merits  if  entered 
by  consent  as  if  rendered  after  contest.  Mc- 
Oreery  v.  Fuller,  63  Cal.  30;  Hewitt  v.  Stew- 
art's Ex'r,  11  La.  Ann.  100;  Gattman  v.  Gunn 
(Miss.)  7  South.  285;  Donnelly  v.  Wilcox,  118 
N.  C.  408,  18  S.  E.  339;  Royston  v.  Homer, 
75  Md.  557,  24  Atl.  25;  Palmer  v.  Hayes.  112 
Ind.  289,  13  N.  E.  882. 

While  an  attotney  at  law  may  not  have 
any  Implied  power  to  confess  or  consent  to 
a  Judgment  against,  or  to  compromise  a 
claim  of,  his  client  (Mech.  Ag.  S  815),  express 
authority  may  be  presumed  in  favor  of  an 
agreed  Judgment  when  collaterally  assailed, 
for  a  Judgment  must  be  deemed  valid  against 
a  collateral  attack  unless  It  appears  that  no 
facts  could  tiave  been  shown  which  would 
render  it  so.  Martin  v.  Bobinson,  supra.  It 
certainly  conld  be  shown,  were  It  a  fact, 
when  a  compromise  Judgment  was  agreed 
upon  and  entered  at  the  instance  of  the  at- 
torneys, that  the  attorneys  were  expressly 
authorized  by  their  respective  clients  to  agree 
upon  the  compromise,  and  have  Judgment  en- 
tered In  accordance  with  it  In  fact,  if  such 
a  matter  were  properly  a  subject  of  inquiry 
In  this  case,  it  might  well  be  held  from  the 
evidence,  if  such  authority  was  not  expressly 
given  the  attorney  by  appellee,  and  those  for 
whom  he  stood  as  trustee  In  the  Montague 
county  case,  such  action  of  the  attorney  was 
acquiesced  in  and  ratified  by  them,  with  full 
knowledge  of  the  facts,  after  such  Judgment 
was  rendered. 


But,  however  this  may  be,  we  bare  be- 
fore us  a  case  in  which  there  is  an  identity 
of  the  subject-matter,  an  identity  of  the  teal 
parties  at  Interest  with  the  one  in  which  a 
final  Judgment  upon  the  merits  was  render- 
ed by  a  court  of  competent  Jurisdiction  of 
the  persons  and  matters  In  contiOTersy. 
Such  Judgment  is  conclusive  against  the  ap- 
pellee In  this  case,  and  should  have  been  so 
held  by  the  court  below,  and  the  charge  re- 
quested by  appellant  given,  and  upon  which 
a  verdict  in  its  favor  would  necessarily  have 
been  returned  under  the  undisputed  facts. 
Therefor*  it  becomes  our  duty  to  reverse  the 
Judgment  of  the  district  court,  and  here  ren- 
der Judgment  in  favor  of  appellant,  which  is 
accordingly  done. 

Beversed.  and  rendered  for  appellant. 


BANGS  et  al.  v.  SULUVAN  et  al.* 

(Oonrt  of  Civil  An>eals  of  Texas.     Feb.  25, 
1908.) 

DISMISSAL  AND  NONSUIT— RIQHT8  Or  INTEB- 

VBNBRS— SBTTINO  A8IDB  NONSUIT— WHO 

BNTITLBD  TO  INTERVBNB. 

1.  Where  the  reorgauizatioo  committee  of  an 
insolvent  corporation  agrees  with  the  corpora- 
tion's mortgagee  that  the  latter  shall  foreclose 
and  parcbase  the  corporate  property  and  subse- 
quently convey  it  for  a  certain  consideration  to 
a  new  corporation,  and  after  foreclosure  the  con- 
sideration is  paid  to  the  mortgagee  and  the 
new  corporation  organized,  but  in  a  Boit  by  the 
committee  for  specific  performance  of  the  agree- 
ment the  committee  takes  a  nonsuit,  and  a 
stockholder  iutervenes  on  behalf  of  himself  and 
other  stockholders,  alleging  collusion  between 
the  committee  and  defendants,  it  is  in  the  dis- 
cretion of  the  court  to  set  aside  the  order  for 
nonsuit  and  allow  the  stockholder  to  intervene. 

2.  Where  the  purpose  of  intervener  was  mere- 
ly to  protect  his  own  interests,  and  not  the  in- 
terests of  all  who  were  similarly  interested,  the 
committee  was  entitled  to  take  the  nonsuit,  sub- 

i'ect  only  to  intervener's  ri«rht  to  be  heard  on 
is  claim  for  affirmative  relief. 

3.  The  fact  that  one  of  the  members  of  the 
committee  refused  to  join  with  the  rest  in  tak- 
ing the  nonsuit  could  not  deprive  the  committee 
of  their  right  to  take  it,  where  the  agreement 
between  the  stockholders  and  the  committee  ex- 
pressly provided  that  the  power  conferred  on 
the  committee,  which  included  authority  to  in- 
stitute, prosecute,  compromise,  and  dismiss 
suits,  might  at  any  time  be  exercised  by  a  ma- 
jority of  its  members. 

4.  Intervener's  cause  of  action,  as  shown  by 
his  petition,  not  beiD|;  against  plaintiffs  in  their 
capacity  as  a  committee,  but  against  them  as 
Individuals  to  recover  an  interest  in  the  trust 
fund  alleged  to  have  been  lost  by  the  wilifnl 
neglect  of  each  of  them,  he  had  nn  right  to  in- 
tervene. 


Appeal  from  District  Court,  Bexar  County: 
J.  li.  Camp,  Judge. 

Action  by  Francis  S.  Bangs  and  others 
against  the  Yorkshire  Investment  &  Ameri- 
can Mortgage  Company  and  another.  From 
a  Judgment  in  favor  of  defendants  and  in  fa- 
vor of  Daniel  SulUvan,  intervener,  plaintiffs 
appeal.    Beversed  and  rendered. 

'Rehearing  denied  April  1,  1903,  and  writ  of  error 
denied  by  Supreme  Court. 
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Shook  3c  Vander  HoeTen  and  Coke  &  Ck>ke, 
for  appellants.  J.  O.  Terrell,  J.  C.  SulUvan. 
Chas.  W.  Ogden,  and  W.  H.  Lipscomb,  for 
appelle€8- 

NKILL.  J.  On  April  28,  1897.  Francis  8. 
Bangs,  G«o.  H.  Southard,  D.  W.  McWlllIams, 
Jos.  M.  Keatinge,  W.  J.  Caesar  (appel- 
lants), and  G.  W.  Ogden,  as  a  reorganization 
committee,  brought  this  suit  against  the 
Yorkshire  Investment  &  American  Mortgage 
Comi>any  and  Alfred  Crebbin  for  specific  per- 
formance of  a  certain  contract  mentioned  In 
onr  conclusions  of  fact,  or,  In  the  alternative, 
to  recover  $28,947.63  alleged  to  have  been 
paid  by  plaintiffs  as  such  committee  to  de- 
fendants on  said  contract. 

On  October  4,  1897,  the  defendants  answer- 
ed by  a  number  of  special  exceptions,  a  gen- 
eral and  special  denial,  and  specially  pleaded 
that  they  had  ever  been  ready  and  willing 
to  perform  their  part  of  the  agreement,  and 
that  their  failure  to  fully  perform  it  is  due 
to  the  plaintiffs'  failure  and  refusal  to  per- 
form their  part  of  the  contract 

On  March  20,  1901,  D.  SulUvan  &  Co.  were 
granted  leave  to  intervene;  but  on  April  8, 
1901,  before  Sullivan  filed  his  petition,  the 
plaintUFs,  without  Sullivan's  knowledge,  took 
a  nonsuit,  which  was,  on  motion  of  I>.  Sul- 
Uvan—In  which  Ogden  Joined— on  the  25th 
of  May,  1901,  set  aside  and  the  cause  rein- 
stated. On  the  same  day  all  the  plalntifTs, 
except  Ogden,  oraUy  moved  a  discontinu- 
ance, which  motion  was  at  the  Instance  of 
D.  Sullivan  refused.  On  May  SO,  1901,  all, 
the  plaintiffs,  except  Ogden,  filed  a  writ- 
ten motion  In  which  they  represented  they 
wonld  no  further  prosecute  the  suit  and  pray- 
ed the  court  to  enter  a  discontinuance  on 
ttaelr  behalf  against  the  defendants.  This 
motion  was  likewise  denied. 

On  June  7, 1901,  D.  SulUvan  filed  his  origi- 
nal petition  of  intervention  against  all  the 
plalntUTs,  except  Ogden,  and  the  defendants, 
in  which  he  alleged,  as  an  orig^lnal  share- 
holder and  as  assignee  of  another  stockhold- 
er, he  was  Interested  in  the  subject-matter 
of  the  Utigation  to  the  extent  of  $5,700, 
wblcb  had  been  paid  to  the  reorganization 
committee  for  the  purpose  of  carrying  out 
the  scheme  of  reorganization  under  the  con- 
tract with  defendants.  That  plaintiffs  were 
trustees  of  the  fund  paid  tbem  for  the  pur- 
pose of  reorganI:satlon,  which  fund  included 
the  95.700  paid  by  him  and  his  assignee,  and 
it  was  their  duty  to  preserve  the  same  from 
misappropriation,  and  see  that  it  was  used 
for  the  purpose  for  which  It  was  provided. 
That,  through  the  willful  default  and  neglect 
of  plaintiffs,  said  trust  fund,  or  the  princi- 
pal part  thereof,  had  been  wasted,  it  having 
been  by  them  paid  to  defendants  under  the 
pretense  that  the  payment  was  on  account 
of  the  agreement  to  purchase  the  property 
for  which  the  fond  was  created,  without 
plaintiffs  having  received  anything  of  value 
therefor.    That  defendants  received  the  mon- 


ey with. full  knowledge  that  It  was  a  trust 
fund  provided  for  the  purpose  of  acquiring 
title  by  and  for  the  reorganized  company  to 
the  land— the  object  and  end  of  contract  and 
reorganization  scheme  between  the  parties; 
but  that  defendants  had  failed  and  refused 
to  convey  the  land  to  the  reorganized  com- 
pany, or  to  refund  any  portion  of  the  tmat 
fund  received  by  them.  That  the  flUng  of 
this  suit  by  plaintiffs  was  a  pretense,  and 
that  It  was  never  at  any  time  their  intention 
to  prosecute  it  or  in  any  manner  protect  and 
enforce  the  rights  of  the  beneficiaries  of  said 
trust  fund.  That  the  discontinuance  of  this 
suit  by  them  was  entered  pursuant  to  a 
wrongful  and  fraudulent  combination  with 
defendants  that  plaintiffs  would  not  farther 
prosecute  it  That  by  reason  of  the  willful 
negligence  and  default  of  plaintiffs,  and  the 
wrongful  and  unlawful  combination  and  con- 
spiracy entered  into  between  them  and  de- 
fendant Crebbin,  all  of  said  trust  fund  has 
been  lost  and  wasted,  and  that  thereby  plain- 
tiffs and  defendants  became  liable  to  Inter- 
vener for  the  amount. of  Us  Interest  In  said 
trust  fund,  with  Interest,  etc.  The  inter- 
vener prayed  that  plaintiffs  be  required  by 
order  of  tiie  court  to  render  an  account  of 
all  of  said  trust  fund,  and  what  dlspoBltlon  had 
been  made  of  the  same  and  by  whom,  and, 
upon  final  hearing,  that  Intervener  have  Judg- 
ment against  plaintiffs  and  against  defend- 
ants for  the  sum  of  $5,700,  with  Interest  etc. 

(Note.  The  plaintiffs  against  whom  the 
petition  of  Intervention  is  directed  and  who 
answer  It  are  those  only  who  are  the  appel- 
lants, Ogden  being  excluded.) 

On  November  4,  1901.  all  the  plalntll^g,  ex- 
cept Ogden,  without  waiving  their  rights  to 
the  discontinuance  and  nonsnit  theretofore 
claimed  to  have  been  entered  and  taken  by 
them,  but  expressly  Insisting  upon  them, 
"moved  the  court  to  strike  out  the  plea  of 
Intervention  upon  the  following  grounds: 
(1)  Because,  at  the  date  it  was  filed,  the 
cause  had  been  discontinued  by  them,  and 
no  cause  was  pending  in  which  the  petition 
of  Intervention  could  be  filed.  (2)  Because, 
If  the  effect  of  the  order  reinstating  the  cause 
was  to  bring  them  again  Into  court,  the  or- 
der was  erroneous,  and  they  should  not  be 
deemed  in  court  so  that  the  plea  of  interven- 
tion should  be  filed  against  them.  (3)  Be- 
cause the  cause  of  action,  if  any,  set  out  in 
the  plea  of  Intervention,  did  not  show  that 
Intervener  was  Interested  in  the  subject-mat- 
ter of  the  suit  and  showed  no  cause  of  action 
against  them  which  could  be  made  the  sub- 
ject of  intervention.  And  (4)  because  plain- 
tiffs had  sued  In  their  representative  capaci- 
ty as  the  reorganization  committee,  and  were 
not  In  court  In  their  individual  capacity, 
whereas  the  plea  In  Intervention  was  filed 
against  them  as  individuals.  They  prayed 
that  the  intervention  be  dismissed,  and  the 
cause  stricken  from  the  docket,  as  It  had 
theretofore  been  dismissed  and  discontlnned 
by  them. 
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On  the  same  day  plaintiffs  filed  special  ex- 
ceptions, wbicb  are  substantially  the  same 
as  are  embodied  In  their  motion  to  strike  out 
the  Intervener's  plea  of  intervention.  Then 
they  answered  the  plea  of  intervention  (1) 
by  8  general  denial,  (2)  by  plea  of  statute  of 
limitation  of  two  years,  and  (S)  by  the  four 
years'  statute  of  limitations.  On  the  same 
day  said  motion  and  the  general  and  special 
exceptions  were  heard  and  overruled  by  the 
court,  to  which  rulings  appellants  excepted. 
At  the  same  time  were  heard  defendants' 
general  and  special  exceptions  to  plalntifCs' 
petition,  and  the  court  overruled  the  general 
exceptions,  but  sustained  special  exceptions 
as  to  the  prayer  for  specific  performance,  but 
overruled  them  to  that  part  of  the  petition 
which  seeks  to  recover  back  the  purchase 
money  paid  in  damages. 

On  January  14, 1802,  the  defendants  amend- 
ed their  original  answer,  and  on  the  same 
day  filed  their  original  answer  to  Sullivan's 
plea  of  Intervention.  They  afterwards,  on 
May  10,  1902,  filed  their  second  amended  an- 
swer to  plaintiffs'  petition.  Thereafter,  on 
the  same  day,  defendants  presented  to  the 
trial  court  general  and  special  exceptions 
contained  in  the  second  amended  original 
answer  to  plaintiffs'  petition,  and  also  their 
general  and  special  exceptions  contained  in 
the  answer  to  the  petition  of  intervention  of 
D.  Snllivan,  all  of  wlilcb  exceptions,  being 
'  heard  by  the  court,  were  overruled. 

Thereafter,  on  the  same  day,  the  cause 
was  called  for  trial.  Whereupon  the  plain- 
tiffs, except  Ogden,  declined  to  make  any 
announcement  but  claimed  that  they  had 
theretofore  discontinued  their  suit,  and  fur- 
ther declined  to  read  plaintiffs'  original  peti- 
tion to  the  Jury;  whereupon  Chas.  W.  Og- 
den, for  himself  and  in  behalf  of  intervener, 
D.  Sullivan,  prayed  and  obtained  leave  from 
the  court  to  read  said  petition  to  the  jury', 
and  to  proceed  with  plaintiffs'  case  and  that 
of  the  intervener;  to  which  the  five  plain- 
tiffs who  are  appellants  objected,  upon  the 
following  grounds:  (1)  Because  the  suit  had 
been  dismissed  before  the  filing  of  any  inter- 
vention on  the  part  of  the  intervener,  and 
they  had  declined  to  further  prosecute  it; 
(2)  because  they  had  the  right  to  control  the 
litigation  on  the  part  of  plaintiffs,  and  that 
plaintiff  Ogden  could  not  compel  them  to 
prosecute  the  suit  after  they  had  elected  to 
abandon  it;  and  (,H)  because  Ogden  could 
not  alone  prosecute  said  suit.  The  defend- 
ants Joined  said  plaintiffs  in  these  objections, 
which  were  overruled  by  the  court,  and  plain- 
tiff Ogden  and  intervener  Sullivan  were  per- 
mitted to  read  the  original  petition  of  plain- 
tiffs to  the  Jury,  and  to  introduce  evidence 
thereunder,  to  which  action  of  the  court  said 
plaintiffs  excepted. 

On  May  22,  1902,  the  trial  of  the  case  re- 
sulted In  a  verdict  in  favor  of  the  defendants 
mortgage  company  and  Crebbin  against  all 
parties,  and  In  favor  of  V.  Sullivan  against 
appellants  for  the  sum  of  $5,728,  with  inter- 


est thereon  at  6  per  cent,  per  annum  from 
September  20,  1895;  on  which  verdict  Judg- 
ment was  rendered  that  plamtlffs,  including 
Ogden  and  Intervener  Sullivan,  take  nothing 
by  their  suit  against  defendants  mortgage 
company  and  Crebbin,  and  that  intervener 
D.  Sullivan  have  and  recover  of  appellants 
the  sum  of  $8,019,  with  interest  thereon 
from  date  of  Judgment  at  the  rate  of  6  per 
cent  per  anninn.  Then  follow  instmctlons 
as  to  costs  and  execution.  From  this  Judg- 
ment the  plaintiffs  Francis  S.  Bangs,  George 
H.  Southard,  D.  W.  McWilliams,  Jos.  M. 
Keatlnge,  and  W.  J.  Caesar  have  appealed. 

Conclusions  of  Fact 

Prior  to  August  31,  1895,  the  Alamo 
Heights  Land  &  Improvement  Company,  a 
domestic  coriioratlon,  owned  a  considerable 
body  of  land  near  San  Antonio,  Tex.,  Incum- 
bered by  three  mortgages,  held  by  the  York- 
shire Investment  &  American  Mortgage  Com- 
pany, aggregating  something  over  $63,000. 
Prior  to  the  fall  of  1893,  the  Alamo  Company 
being  Insolvent  and  the  mortgages  In  de- 
fault certain  of  Its  stockholders,  believing 
the  land  worth  much  more  than  the  mort- 
gage debts,  requested  plaintiffs  to  furnish  a 
plan  for  reorganizing  said  company  for  the 
pmpose  of  protecting  its  stockholders  against 
the  loss  of  said  property  at  foreclosure  sale 
under  the  mortgages.  Accordingly  plaintiffs, 
as  a  reorganization  committee,  undertook  to 
reorganize  the  company  for  that  purpose.  To 
this  end  a  written  contract  was  entered  into 
between  plaintiffs,  as  a  reorganization  com- 
mittee, such  of  the  stockholders  of  the  Alamo 
Company  as  should  come  into  the  reorganiza- 
tion, and  the  Franklin  Trust  CMnpany,  which 
fixed  the  rights,  duties,  and  liabilities  of  the 
respective  parties,  giving  plaintiffs,  as  the 
reorganization  committee,  full  power  and  au- 
thority, as  agents  of  the  stockholders  com- 
ing In  under  the  agreement,  to  do  any  and 
everything  requested  or  necessary  to  carry 
out  and  effect  the  purpose  and  object  of  the 
reorganization  scheme;  and  it  was  expressly 
agreed  that  the  power  conferred  upon  the 
committee  might  at  any  time  he  exercised  by 
a  majority  of  Its  members,  the  committee 
agreeing  to  use  its  best  efforts  to  carry  into 
effect  the  plan  of  reorganization;  but  it  is  ex- 
pressly stipulated  that  no  member  of  the 
committee  shall  be  liable  In  any  respect  ex- 
cept for  his  own  willful  misconduct  and  de- 
fault 

The  reorganization  committee,  in  pursu- 
ance of  the  plan,  entered  Into  negotiations 
and  effected  a  contract  with  the  mortgage 
company,  whereby  it  was  agreed  that  the 
company  should  foreclose  its  several  mort- 
gages on  the  property,  and  at  the  foreclosure 
sale  that  either  the  company  or  its  agent 
Alfred  Crebbin,  should  purchase  it  and  con- 
vey It  to  the  new  company  to  be  created  by 
the  reorganization  committee,  upon  such  com- 
pany's paying  the  fnll  mortgage  debt  and 
cost  of  foreclosure;   the  pur<^iaBe  money  in 
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excess  of  145,000  to  be  paid  In  cash,  and  for 
tbe  ^5,000  the  mortgage  company  should 
accept  the  bond,  to  run  for  five  years,  of  the 
new  company,  secured  by  a  proper  mort- 
gage on  said  property.  In  accordance  with 
the  agreement,  the  property  was  sold  under 
the  mortgages,  and  bought  In  by  the  defend- 
ant Crebbin  on  September  3,  1895,  for  him- 
self, subject  to  the  agreement  between  plain- 
tiffs and  the  mortgage  company,  plaintiffs,  as 
such  reorganization  committee,  paying  the 
costs  of  the  foreclosure.  And  afterwards,  on 
September  20,  1895,  they  paid  the  mortgage 
t-ompany  ?18,070.67,  that  being  the  full 
amount  of  the  Indebtedness  due  the  company 
above  f45,000.  During  the  year  1896,  the 
committee,  relying  upon  Its  contract  with  de- 
fendants, paid  the  mortgage  company  the  fol- 
lowing amounts:  On  March  15,  ?1,806.50, 
being  Interest  on  the  $45,000  for  which  the 
mortgage  bond  of  the  new  company  was  to 
be  given,  at  the  rate  agreed  upon,  flrom  date 
of  sale  to  March  1,  189«;  on  April  6th,  $1,- 
400.90,  for  accumulated  taxes  on  said  prop- 
erty; on  September  23,  $1,803.50,  interest  on 
said  $45,000  from  March  1  to  September  1, 
ISDG;  on  December  18th,  $596,  taxes  on  said 
property  for  the  year  1896,  and  also  $100  to 
defendants'  attorney  for  certain  legal  serv- 
ices performed  by  him  in  connection  with  tbe 
title  to  a  part  of  said  property;  and  on  Jan- 
uary 27,  1897,  $110  Insurance  on  a  hotel  sit- 
uated on  the  property — which  payments  ag- 
gregate $23,947.63.  Of  this  money,  '  $5,700 
was  paid  the  reorganization  committee  by  the 
lnter>'ener,  Sullivan,  and  Chas.  W.  Ogden,  as 
original  stockholders  In  the  Alamo  Heights 
Land  &  Improvement  Company,  for  the  pur- 
pose of  carrying  out  the  reorganization  scheme 
under  the  agreement  and  contract  referred 
ta  Ogden  afterwards,  for  value,  assigned 
his  interest  in  the  fund,  and  the  rights  grow- 
ing out  of  the  contract  under  which  it  was 
paid,  to  the  Intervener. 

The  reorganization  committee  caused  to  be 
incorporated  the  new  company  contemplated 
by  the  reorganization  scheme,  but  the  prop- 
erty was  never  conveyed  to  It,  nor  were  the 
mortgage  and  bond  of  such  company  ever 
executed  for  the  $45,000  of  the  purchase 
money. 

PlaintlflTs  and  Alfred  Crebbin  had  not  dls- 
cnreed  or  agreed  upon  the  trustee  who  should 
be  named  in  the  mortgage  or  deed  of  trust 
n-hich  was  to  be  given  to  secure  the  $45,000 
Ijurchase  money,  nor  had  all  the  terms  and 
provisions  to  be  Incorporated  in  the  Instru- 
ment been  reached  prior  to  the  20th  of  Sep- 
temb^",  1885,  when  the  cash  payment  was 
made  by  plalntlfTs  to  Crebbin.  Subsequent 
tu  that  date,  these  matters  were  taken  up 
and  discussed  by  plaintiffs  and  Crebbin,  but 
tbey  did  not  fully  agree  upon  them,  and 
therefore  the  conveyance  of  the  property  was 
never  executed  by  Crebbin  to  either  the  new 
mortgage  company  or  {>lalntlff8. 

As  between  tbe  Intervener  and  defendants, 
we  And  that  It  was  not  tbe  fault  of  Crebbin 


that  an  agreement  upon  all  matters  msterlal 
to  the  conveyance  of  the  property  was  not 
reached,  but  that  tbe  failure  to  agree  upca 
the  material  matters  touching  such  convey- 
ance, and  the  mortgage  contemplated  to  se- 
cure the  payment  of  the  purchase  money, 
was  due  to  the  fault  of  the  reorganization 
committee.  But  as  to  whether  this  fault  can 
be  attributed  to  each  member  of  the  com- 
mittee, and,  if  so,  Is  such  as  to  amount  to 
willful  misconduct  on  his  part,  we  do  not, 
in  view  of  the  conclusions  of  law  reached  by 
us,  deem  It  necessary  or  proper  for  us  to 
And. 

Conclusions  of  Law. 

The  first,  second,  and  third  assignments 
are  directed  to  the  action  of  the  court  in  set- 
ting aside  the  order  of  nonsuit  and  in  refus- 
ing to  allow  tbe  appellants  to  discontinue 
their  action.  If  the  suit  had  been  brought 
by  appellants  alone  in  their  Individual  ca- 
pacity upon  a  demand  in  which  they  only 
were  personally  -Interested,  it  would  seem 
that  they,  or  any  of  them,  could  at  any  time 
during  the  pendency  of  the  suit,  before  the 
Jury  retired,  take  a  'nonsuit;  though  they 
could  not  thereby  prejudice  the  right  of  the 
adverse  parties,  or  either  of  them,  to  be 
heard  on  their  claim  for  af9rmatlve-  relief,  if 
any.  were  Interposed.  Rev.  St  1895,  art 
ISOl.  But  this  suit  was  not  Instituted  nor 
prosecuted  by  appellants  in  such  capacity  for 
such  purpose.  It  was  brought  by  them  as  a 
comndttee  of  reorganization  for  such  of  tbe 
stockholders  of  the  old  corporation  as  had 
entered  Into  and  complied  with  the  agree- 
ment and  scheme  for  reorganizing  and  pre- 
venting a  sacrifice  of  the  property  at  foreclo- 
sure sale  by  having  It  bought  In  and  con- 
veyed to  a  new  company.  Plalntlfrs*  rela- 
tion to  such  stockholders  was  fiduciary,  and, 
as  is  apparent  from  the  face  of  their  petition, 
it  was  In  discharge  of  the  duty  arising  from 
such  relation  the  suit  was  brought.  Having 
voluntarily  assumed  such  relation,  plalntlfTs, 
as  a  committee  of  such  stockholders,  were 
legally  as  well  as  equitably  bound  to  faith- 
fully discharge  such  duty  for  tbe  promotion 
of  the  ends  and  objects  of  tbe  committee's 
appointment.  Murray  v.  Beard,  102  N.  Y. 
605,  7  N.  E.  553;  Gould  v.  Seney  (Sup.)  9 
N.  Y.  Supp.  822. 

From  this  It  follows  that.  If  the  matters 
alleged  against  the  defendants  in  plaintiffs' 
petition  were  true,  it  was  their  bounden  duty 
as  trustees  and  agents  of  such  stockboldei-s 
to  prosecute  this  suit  In  good  faith  to  final 
Judgment,  to  the  end  that  specific  perform- 
ance of  the  contract  they  had  made  in  be- 
half of  and  in  tbe  interest  of  the  stockhold- 
ers might  be  enforced,  or,  in  the  event  such 
relief  could  not  be  obtained,  that  they  might 
obtain,  in  behalf  of  the  beneficiaries,  such 
other  relief  as  they  were  entitled  to.  If, 
then,  plaintiffs  were  not  in  the  bona  fide  dis- 
charge of  this  duty,  and  did  not  intend  to 
perform  it,  but  were,  as  Is  alleged  in  the  in- 
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terrener'a  motloii  to  aet  uide  the  nonsnit, 
In  coUnalon  with  the  defendants  for  tbe 
frandnlent  purpose  of  defrauding  their  ces- 
tuia  que  trustent  of  their  rights  In  tbe  sub- 
ject-matter of  the  litigation,  and  in  pursu- 
ance of  such  fraudulent  purpose  entered  a 
discontinuance  of  the  action,  we  think  that  It 
would  be  within  tbe  discretion  of  a  court  at 
equity,  at  the  instance  of  a  stockholder  who 
had  obtained  leave  to  intervene,  upon  motion 
showing  his  interest  in  the  subject-matter 
and  such  fraudulent  collusion  and  its  purpose, 
to  set  aside  the  nonsuit  and  allow  him  to  In- 
tervene in  order  to  protect  his  own  interest 
And  other  stockholders  alike  interested  might, 
with  leave  of  the  court,  have  joined  him. 
We  have  reached  this  conclusion  from  the 
analogy  of  the  plaintiffs  as  a  reorganization 
committee  to  a  board  of  directors  to  a  cor- 
poration, for  plaintiffs,  as  such  committee^ 
were  practically  the  directon  of  the  new  com- 
pany organized  by  them  for  carrying  over  tbe 
property.  When  a  corporation  will  not  pros- 
ecute a  suit  in  Its  corporate  capacity  to  vin- 
dicate a  wrong  done  It,  a  court  of  equity  may 
permit  a  stockholder  to  intervene  for  the 
purpose  of  protecting  his  own  Interest 
Bates,  Fed.  Eq.  Proced.  f  632. 

In  this  case,  as  is  shown  by  his  petition,  the 
purpose  of  the  Intervener  was  to  protect  his 
Interest  alone,  and  not  as  well  that  of  those 
similarly  situated  and  alike  interested.  In 
view  of  this,  the  intervention  did  not  deprive 
the  plaintiffs  of  the  right  to  take  a  nonsuit 
subject  only  to  the  right  of  intervener  to  be 
heard  on  his  claim  for  afOrmative  relief 
without  being  prejudiced  by  plaintiffs'  ex- 
ercise of  such  right.  Nor  did  the  fact  that 
Ogden,  as  one  of  the  plaintiffs,  refused  to  join 
them  in  taking  the  nonsuit,  but  resisted  them 
In  their  efforts  to  do  so,  deprive  them  of  Uiis 
right  subject  to  such  limitation;  for  the 
agreement  between  the  stockholdere  and  the 
reorganization  committee  expressly  provided 
that  the  power  conferred  upon  the  latter, 
which  included  the  authority  at  their  discre- 
tion to  institute,  prosecute,  compromise,  and 
dismiss  suits,  might  at  any  time  be  exercised 
by  a  majority  of  its  members.  The  stock- 
bolden  did  not,  by  tbe  agreement  or  in  any 
other  manner,  clothe  Ogden  with  the  author- 
ity, upon  any  contingency,  to  prosecute  the 
suit  alone  in  their  behalf.  He  had  parted 
with  his  Interest  in  the  subject-matter  of  tbe 
litigation,  and,  when  he  refused  to  abide  the 
action  of  the  majority,  he  had  no  right  to 
Interfere  with  the  conduct  of  the  suit  save 
as  an  attorney  for  tbe  intervener  for  the  pur- 
pose of  protecting  his  interest  in  the  matter 
in  controveray— «  part  of  which  he  had  trans- 
ferred to  him.  Even  had  the  plaintiffs  fail- 
ed to  appear,  the  proper  practice  would  have 
been  for  the  court  to  have  dismissed  the  orig- 
inal suit  for  want  of  prosecution.  But  bay- 
ing appeared,  they  had  the  right  to  dismiss 
their  suit  over  the  protest  of  the  intervener, 
leaving  the  petition  of  Intervention  pending 
as  against  tbe  parties,  defendants  as  well 


as  plaintiffs,  from  whom  the  Intervener 
sought  affirmative  relief.  Harris  v.  Scblinke 
(Tex.  Sup.)  65  S.  W.  172.  The  action  of  the 
court  in  refusing  to  permit  them  to  take  a 
nonsuit  subject  to  tbe  right  of  Intervener  to 
be  beard  on  his  petition,  placed  them  In  a 
more  unfavorable  attitude  than  they  would 
have  been  had  they  failed  to  appear  at  alL 
This  is  demonstrated  by  the  case  being  tiled 
as  between  them  and  defendants,  over  the 
former's  protest,  without  theh:  participation, 
and  a  final  Judgment  entered  against  them  in 
favor  of  the  defendants,  which,  if  allowed  to 
stand,  forever  concludes  plaintiffs,  as  wdl 
as  those  whose  rights  and  Interests  they  rep- 
resent, from  obtaining  any  relief  against  tbe 
defendants,  however  meritorious  their  cause 
of  action  may  have  been.  For  tbe  intervener 
to  recover  against  the  plaintiffs,  it  was  nec- 
essary for  him  to  fall  In  bis  action  against 
the  defendants,  and,  to  do  this,  it  was  essen- 
tial to  show  that  plaintiffs  had  no  cause  of 
action  against  either  of  them.  For,  had 
plaintiffs  recovered  against  defendants,  in- 
tervener's actloi)  against  them,  as  well  as 
against  plaintiffs,  must  necessarily  have  fall- 
en to  the  ground.  Thus  it  is  shown  that 
it  was  to  the  common  Interest  of  the  inter- 
vener and  defendants  to  show  that  the  latter 
were  not  at  fault  but  that  the  blame  for  the 
failure  of  the  reorganization  scheme  lay  alone 
at  the  door  of  plaintiffs.  This  may  have  been 
easily  shown  while  plaintiffs  were  standing  on 
their  right  to  dismiss  their  action,  and  In  do- 
ing so  were  not  and  could  not  be,  participants 
In  the  trial. 

Our  conclusion  that  the  court  erred  In  re- 
fusing to  permit  tbe  plaintiffs  to  take  a  non- 
suit, subject  to  the  right  of  the  Intervener  to 
prosecute  his  suit  for  affirmative  relief,  nec- 
essarily requires  a  reversal  of  the  judgment 
agahist  them  In  favor  of  the  defendants,  and 
might  if  the  intervener  had  such  a  cause  of 
action  against  appellants  as  could  be  prose- 
cuted by  Intervention  in  this  case,  also  require 
a  reversal  of  the  judgment  in  favor  of  tbe 
intervener. 

This  brings  us  to  tbe  question,  raised  by 
the  fifth  and  sixth  assignments  of  error: 
Does  the  petition  of  Intervener  disclose  such 
an  Interest  in  the  subject-matter  of  tbe  suit 
as  constitutes  a  cause  of  action  that  can  be 
set  up  and  prosecuted  by  intervention?  This 
question  does  not  involve  the  mattere  alleged 
by  Intervener  against  the  defendants,  or  ei- 
ther of  them,  but  Is  directed  solely  to  the 
cause  of  action  alleged  against  appellants. 

To  confer  upon  a  party  the  right  to  inter- 
vene In  a  pending  suit  be  must  have  such 
an  Interest  in  the  subject-matter  of  litiga- 
tion as  makes  It  necessary  or  proper  tmt  him 
to  come  Into  the  case  for  the  protection  o. 
such  right  Stansell  v.  Fleming,  81  Tex.  296. 
16  S.  W.  1033.  In  other  wwds.  bis  interest 
in  the  subject-matter  involved  must  be  such 
that  had  the  original  action  never  been  com- 
menced, and  the  intervener  bad  brought  the 
suit  in  his  own  name  as  plaintiff,  he  would 
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iMTe  the  right  to  reoover,  to  the  extent,  at 

least,  of  a  part  of  the  relief  sought;  or,  had 
the  action  been  fliBt  brooght  against  him  aa 
a  defendant,  he  would  be  able  to  defeat  a  re- 
covery, in  part,  at  least  Pool  ▼.  Sanford,  62 
Tex.  621. 

The  original  anit  was  lurought  by  plalntUCa, 
not  as  IndiTlduals.  but  in  their  representative 
capacity  as  a  reoiganlzatlou  committee,  to 
enforce  speciflc  performance  on  the  part  of 
the  defendants  of  a  contract  between  them 
and  such  committee  for  the  conveyance  of 
lands  described  in  the  original  petition,  or. 
In  event  sacb  relief  could  not  be  obtained, 
to  recover  the  money  paid  and  expended  by 
the  comn)lttee  In  carrying  out  such  agree- 
ment .The  relief  sought  was  not  for  them 
as  individuals,  but  as  a  committee  represent- 
ing others  who  are  to  receive  the  benefit  of 
such  Judgment  Otherwise  than  as  such  com- 
mittee, the  plaintifls  did  not  come  into  court 
with  their  suit  As  individuals,  they  had  no 
Ending,  and  could  obtain  nothing  there  for 
themselves.  Their  standing  as  a  committee 
before  the  court  could  not  be  so  changed  by 
it  as  to  convert  them  into  individuals  for  the 
purpose  of  allowing  a  party  to  Intervene,  set 
up  a  cause  of  action  against  them  as  such, 
and  obtain  a  personal  Judgment  agalnBt  each 
of  them. 

The  Intervener's  cause  of  action  waa 
against  appellants,  not  in  their  capacity  as  a 
committee,  but,  as  is  shown  from  our  state- 
ment of  the  case,  was  brought  against  them 
as  individuals  to  recover  an  interest  of  |5,700 
in  a  trust  fund  alleged  to  have  been  lost  by 
the  wlOfol  n^ect  and  default  of  each.  And 
it  is  a  personal  Judgment  against  each  that 
was  recovered. 

The  loss  of  a  trust  fund  in  which  inter- 
vener had  an  interest  by  the  willful  negli- 
gence and  default  of  api)ellants,  by  whom  it 
was  received  as  a  committee  for  the  purpose 
of  carrying  out  the  reorganization  agreement 
white  it  may  furnish  a  cause  of  action  in  fa- 
vor of  intervener  against  each  member  of  the 
committee  guilty  of  such  willful  neglect,  is 
not  the  subject-matter  of  the  suit  brought  by 
the  plaintiffs  against  the  defendants.  It  is 
an  Independent  cause  of  action,  involving 
subject-matter  distinct  and  entirely  foreign 
to  that  involved  in  the  original  suit,  upon 
which  the  Intervener  could  have  brought  and 
prosecuted  an  original  suit  to  Judgment  with- 
out regard  to  the  result  or  disposition  of  the 
suit  between  plaintUTs  and  defendants.  It 
was  neither  necessary  nor  proper  for  him  to 
come  into  this  case  for  the  prosecution  of  any 
right  or  interest  which  his  petition  discloses 
that  be  bad  against  the  appellants. 

We  are  therefore  of  the  opinion  that  the 
petition  of  Intervention,  as  against  appel- 
lants, shonld  have  been  dismissed  upon  their 
motion,  and  that,  as  to  them,  the  court  erred 
in  not  nistalning  the  exceptions  to  it 

These  conclusions  render  it  unnecessary 
(cr  us  to  discuss-  or  pass  upon  the  remaining 
tssignmentB  of  error,  and  requbre  us  to  re- 


verae  the  Judgment  of  the  comrt  below  ^be- 
tween all  the  parties,  except  as  t>etween  the 
Intervener,  Sullivan,  and  the  defendants,  and 
to  here  render  such  Judgment  as  the  district 
court  should  have  rendered.  Accordingly,  the 
Judgment  in  favor  of  defendants,  the  York- 
shire Investment  &  American  Mortgage  Com- 
pany and  Alfred  Crebbin,  against  the  plain- 
tifls, and  that  in  favor  of  intervener,  Sul- 
livan, against  appellants,  will  be  set  aside, 
and  Judgment  here  rendered  dismissing  plain- 
tlSs'  action  and  the  Intervener's  petition  of 
intervention,  in  so  far  as  it  affects  appel- 
lants, without  prejudice  to  his  right  to  bring 
and  prosecute  his  cause  of  action,  if  any  he 
has  against  them,  in  any  court  having  Juris- 
diction of  the  subject-matter  and  of  their  per- 
sons. The  Judgment  in  favor  of  the  defend- 
ants against  the  intervener,  as  It  is  not  com- 
plained of  by  any  party,  will  be  affirmed. 

All  costs  of  suit  incurred  in  the  court  be- 
low, up  to  and  including  April  8,  1901,  will 
be  taxed  against  the  plaintiffs,  and  all  costs 
Incurred  since  that  date  in  the  district  court 
as  well  as  on  this  appeal,  will  be  assessed 
against  tbe  intervener,  D.  Sullivan. 

Reversed  and  rendered. 


WESTERN  UNION  TELEGRAPH  CO.  t. 
JAMES.* 

(Court  of  Civil  Appeals  of  Texas.    Feb.  28, 
1903.) 

TELEGRAPH  COMPANIES— FAILURE  TO  DELIV- 
ER MESSAGE  —  NEGLIGENCE  —  EVIDENCE  — 
CONTRIBUTORT  NEGLIOBNCE-FLEADINa  AND 
PROOF  —  INSTRUCTIONS  —  EXCESSIVE  VER- 
DICT. 

1.  On  the  issue  whether  by  the  exercise  of  or- 
dinary care  the  addressee  of  a  telegram  could 
have  been  found  and  tbe  telegram  delivered  to 
her  in  a  reasonable  time,  though  the  telegraph 
operator  and  messenger  did  not  know  her,  and 
inquired  of  several  persons,  who  could  give  no 
information  in  regard  to  her,  testimony  of  wit- 
nesses that  they  knew  her,  and  that  she  was 
well  known  Id  the  town,  as  well  as  evidence 
that  she  lived  within  a  few  blocks  of  the  tele- 
graph office,  is  admissible;  but  testimony  of 
persons  that  they  did  not  know  her  is  not  admis- 
sibie. 

2.  A  pleading  of  contributory  negligence  be- 
cause tbe  telegram  was  not  sent  iu  care  of  the 
person  for  whom  the  addressee  worked  will 
not  support  a  finding  of  contributory  negligence 
because  the  sender  failed  to  inform  the  opera- 
tor that  the  addressee  lived  near  a  certain 
building. 

8.  Tbe  defining  by  an  instruction  of  the  term 
"preponderance  of  evidence"  as  meaning  the 
greater  weight  of  evidence  Is  proper. 

4.  Failure  of  the  court  to  define  the  terms 
"reasonable  promptness"  and  "ordinary  care,"  it 
error,  is  not  affirmative  error,  and  cannot  be 
complained  of,  a  special  instruction  defining 
them  not  having  been  requested. 

5.  A  verdict  of  f  1,995.25  for  negligent  failure 
to  deliver  a  telegram,  informing  a  mother  of  the 
sickness  of  her  son.  till  after  his  death  and 
burial,  is  not  excessive. 

Appeal  from  District  Court  Colorado  Coun- 
ty; M.  Kennon,  Judge. 

'Rehearing  denied,  and  writ  of  error  dented  by  Su- 
preme Court. 
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4ctlon  by  Yiaej  James  agaSnst  the  West- 
ern Union  Telegraph  Company.  Judgment 
for  plaintiff.    Defendant  appeals.    Affirmed. 

Norman  O.  Kittrell  and  Bums  &  Jayne, 
for  appellant    Adkins  &  Green,  for  appellee. 

PLEASANTS.  J.  AppeUee  brought  this 
suit  to  recover  damages  for  mental  anguish 
caused  by  the  alleged  failure  of  appellant  to 
use  reasonable  diligence  to  deliver  a  tele- 
graphic message  announcing  the  illness  of 
appellee's  child,  and  received  by  appellant 
for  transmission  and  delivery  to  appellee. 
The  amount  sued  for  was  $1,905.25.  The 
trial  in  the  court  below  by  a  Jury  resulted  in 
a  verdict  and  Judgment  for  plaintiff  for  the 
full  amount  claimed  in  the  petition.  The 
material  facts  disclosed  by  the  record  are 
succinctly  stated  as  follows: 

On  August  24,  1901,  the  plaintiff  lived  at 
Columbus,  Colorado  county,  Tex.,  and  on 
said  date  her  son  Frank  James,  aged  6  years, 
who  was  visiting  plaintiff's  aunt,  Eliza  Gar- 
ner, who  lived  at  Simonton,  Fort  Bend 
county,  became  very  sick.  Plaintiff's  aunt, 
being  desirous  of  informing  plaintiff  of  the 
condition  of  her  child,  sent  a  messenger  to 
Eagle  Lake,  in  Colorado  county,  and  there 
delivered  to  defendant's  agent,  for  and  on 
behalf  of  plaintiff,  the  following  telegram: 
"To  Viney  James  (Colored)  Columbus,  Texas: 
Come  at  once.  Your  child  very  low.  Eliza 
Garner."  In  consideration  of  the  sum  of 
25  cents  paid  to  defendant  by  said  Eliza 
Garner,  defendant  promised  to  transmit  and 
deliver  this  telegram  wittiin  a  reasonable 
time  to  plaintiff  at  Columbus.  The  telegram 
was  promptly  transmitted  by  the  defendant's 
agent  at  Ebgle  Lake,  and  was  received  by 
its  operator  at  Columbus  at  2K)5  p.  m.  on 
August  24,  1901.  Within  a  few  minutes 
after  its  receipt  at  Columbus  it  was  turned 
over  to  the  defendant's  messenger  boy,  with 
instructions  to  try  to  deliver  It  promptly. 
Neither  the  defendant's  operator  nor  messen- 
ger boy  at  Columbus'  knew  the  plaintiff,  or 
where  she  lived.  The  message  was  not  de- 
livered to  plaintiff  until  several  days  after 
her  child's  death,  when  it  was  given  her  at 
ber  request.  Plaintiff's  child  died  at  7  o'clock 
p.  m.  on  August  24,  1901,  and  was-  burled  in 
the  afternoon  of  the  following  day.  Plaintiff 
did  not  hear  of  her  child's  sickness  until  the 
day  after  its  deatb,  when  a  messenger  came 
from  Simonton  to  Columbus  and  informed 
her  that  ber  child  was  dead.  She  did  not  re- 
ceive the  information  in  time  to  reach  Si- 
monton before  the  burial  of  the  child.  Had 
the  telegram  been  promptly  delivered  she 
could  have  reached  Simonton  before  the 
death  of  her  child,  and  had  the  comfort  of 
ministering  to  him  In  the  last  hours  of  his 
life,  and  attending  his  burial. 

Defendant's  messenger  boy  at  Columbus, 
Frank  Prucha,  testified  that,  as  soon  as  the 
message  was  given  him  for  delivery,  he  at 
once  began  a  search  for  the  plaintiff,   and 


made  inquiry  of  six  persons,  naming  tliem, 
as  to  where  plaintiff  could  be  found,  but  none 
of  them  knew  plaintiff,  or  could  give  bim 
any  information  as  to  where  she  could  be 
found,  except  Mr.  Weete,  the  postmaster  at 
Columbus,  who  told  him  that  he  knew  plain- 
tiff, but  did  not  know  where  she  lived,  and 
thought  she  was  out  of  town,  because  she 
had  not  called  for  her  mail  in  some  time. 
The  other  persons  inquhred  of  were  colored 
men  who  bad  lived  in  Columbus  for  a  num- 
ber of  years,  and  were  well  acquainted  with 
the  colored  people  wbo  lived  in  the  town. 
Having  failed  to  learn  of  plaintifTs  where- 
abouts, Prucha  returned  to  the  telegraph  of- 
fice with  the  message  at  3:40  p.  m..  and  the 
operator  sent  a  service  message  to  -the  op- 
erator at  Eagle  lake  Informing  him  that 
plaintiff  could  not  be  found,  and  asking  for 
further  information  as  to  her  address.  No 
further  information  could  be  obtained  by  the 
operator  at  Eagle  Lake,  for  the  reason  that 
the  messenger  who  had  brought  the  telegram 
from  Simonton  had  gone  back  to  that  place. 
The  operator  at  Columbus  testified  that, 
while  the  messenger  boy  was  out  with  the 
telegram  trying  to  find  the  plaintiff,  he  in- 
quired of  several  persons,  naming  them,  all 
of  whom  were  acquainted  In  Columbus,  as 
to  whether  they  knew  plaintiff  or  could  tell 
him  where  she  lived,  and  none  of  said  per- 
sons could  give  him  any  Information  on  tbe 
subject  He  also  made  inquiry  of  several 
persona  after  he  sent  the  service  message, 
but  could  find  no  one  who  knew  anything 
about  plaintiff.  During  the  afternoon  of  the 
24th  he  made  inquiry  of  eight  or  nine  per- 
sons. 

The  town  of  Columbus  contains  2,000  in- 
habitants. Plaintiff  lived  within  three  blocks 
of  the  telegraph  office  at  Columbus,  and  was 
at  home  on  the  day  the  telegram  was  sent 
Ben  Davis  testified,  for  plaintiff,  that  he 
heard  Prank  Prucha,  on  the  evening  of  the 
24th  of  August,  1901,  tell  John  Walker  that 
he  had  a  telegram  for  plaintiff,  and  ask  him 
if  he  knew  where  plaintiff  lived,  and  Walker 
replied  that  he  did  not;  that  witness  then 
said  to  Prucha  that  he  knew  plaintiff,  and 
pointed  to  that  portion  of  the  town  in  which 
she  lived,  and  told  Prucha  that  if  he  would 
go  there  he  could  find  her.  Dan  Davis,  a 
witness  for  plaintiff,  testified  that  Prucha 
asked  him  if  he  knew  plaintiff,  and  he  re- 
plied that  he  did  not,  but  told  him  that  she 
was  a  cousin  of  a  Mrs.  Conoway,  who  lived 
near  the  woodyard,  and,  if  he  would  inquire 
of  her,  she  could  tell  bim  where  plaintiff  liv- 
ed. 

Prucha  contradicted  the  statements  of  both 
of  these  witncpsps.  The  persons  mention- 
ed by  Prucha  and  the  operator  at  Colum- 
bus as  those  of  whom  they  made  inquiry  as 
to  where  plaintiff  lived  all  testified  in  the 
case,  and  stated  that  such  Inquiries  were 
made,  and  that  they  did  not  know  plaintiff. 
and  could  give  no  information  as  to  where 
she  lived. 
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BUsa  Gamer  teadfled,  for  plaintiff,  that  ahe 
did  not  know  at  the  time  ahe  aent  the  tele- 
gram for  whom  plaintiff  was  working.  Plain- 
tiff Introdnced  30  wltnessea,  each  of  whom 
teetlfled  that  he  had  lived  in  Columbus  for 
a  number  of  years;  that  he  knew  plaintiff; 
that  ahe  was  well  known  In  said  town;  and 
that,  if  the  witness  had  been  asked  by  Fru- 
cha  or  the  telegraph  operator,  both  of  whom 
knew  witness,  he  could  have  told  them  where 
the  plaintiff  lived.  None  of  these  witnesses 
saw  the  messenger  ^y  or  the  operator,  or 
was  seen  by  them  on  the  24th  of  August, 
1901. 

We  conclude  that  the  evidence  is  suffldent 
to  snstaln  the  finding  of  the  Jury  that  the 
appellant  did  not  use  ordinary  care  to  de- 
liver the  telegram  with  reasonable  prompt- 
ness, and  that,  by  reason  of  such  negligence 
on  the  part  of  appellant,'  the  appellee  was 
damaged  tn  the  amount  found  by  the  Jury. 

The  first  assignment  of  error  attacks  the 
mlisg  of  the  trial  court  In  admitting  the  tes- 
timony of  each  of  the  witnesses  who  testified 
that  plaintiff  was  well  known  in  the  town  of 
Columbus,  and  that  if  witness  had  been 
asked  by  the  appellant's  messenger  boy  or 
the  operator  he  could  have  told  them  where 
plaintiff  lived.  The  proposition  under  this 
assignment  is  as  follows: 

"When  the  issue  in  the  case  was  whether 
«r  not  defendant's  receiving  operator  and 
messenger  boy  exercised  ordinary  care  and 
diligence  to  find  the  plaintiff  in  the  case,  to 
whom  the  message  Ttelegram]  was  addressed, 
who  and  whose  address  were  unknown  to 
said  employes  of  defendant,  and  there  was 
evidence  tending  to  show  ordinnry  dill!;ence 
and  care  on  the  part  of  aaid  employ^  in 
making  inquiry,  and  ordinary  effort  to  find 
her  to  deliver  the  message,  it  is  error  in  the 
court  to  allow  plaintiff,  over  defendant's  ob- 
jection thereto,  to  prove  by  one  witness  or 
any  number  of  witnesses  (thirty  in  this  case) 
that  be  or  they  knew  the  plaintiff  on  the  day 
or  days  in  question,  and  that,  had  he  or  they 
been  asked  by  one  of  the  said  employes  of 
defendant  if  he  knew  the  plaintiff  and  where 
she  lived,  that  he  could  have  told  where  she 
lived,  who  she  was,  or  could  have  given  such 
information  as  would  have  enabled  defend- 
ant to  have  found  her,  because  such  evidence 
Is  not  competent,  because  it  is  irrelevant  to 
the  Issue  involved  as  to  whether  defendant's 
agents  used  due  care  or  reasonable  diligence 
under  the  circumstances  surrounding  them 
of  time,  place,  and  opportunity  for  inquiry. 
Such  testimony  cannot  afford  any  reasonable 
presumption  of  the  principal  fact  or  matter 
lo  dispute;  it  does  not  tend  to  prove  it,  and 
it  does  tend  to  draw  away  the  minds  of  the 
Jurors  from  the  point  In  issue,  and  to  lead 
tb(>ni  to  believe  that  the  burden  was  on  the 
defendant  to  show  why  it  was  that  at  the 
time  and  place  in  question  its  agents  did  not 
Interview  each  of  the  witnesses  so  testifying 
«ii4  make  the  necessary  inquiry  of  such  wit- 
nema,  and  so  such  testimony  excites  the  prej- 
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udlce  of  the  Jurors,  and  misleads  them  as  to 
the  real  issue;  "and,  moreover,  the  adverse 
party,  having  had  no  notice  of  such  a  course 
of  evidence,  is  not  prepared  to  rebut  It" 

To  enable  the  Jury  to  determine  whether 
the  appellant,  by  the  exercise  of  ordinary 
care,  could  have  found  plaintiff  and  deliver- 
ed the  telegram  within  a  reasonable  time, 
they  were  entitled  to  have  all  of  the  circum- 
stances surrounding  the  parties  before  them. 
It  cannot  be  doubted  that,  if  plaintiff  had 
been  a  prominent  citizen  of  the  town,  that 
fact  could  have  been  proven  as  a  circum- 
stance tending  to  show  that  her  place  of  resi- 
dence could  have  been  ascertained  by  the 
use  of  ordinary  diligence  on  the  part  of  ap- 
pellant's agents,  notwithstanding  such  agents 
may  not  have  known  the  plaintiff,  and  may 
have  Inquired  of  a  number  of  persons  who 
could  give  them  no  information  upon  the 
subject.  The  proximity  of  plaintiff's  resi- 
dence to  the  telegraph  office,  which  was 
shown  without  objection,  was  also  a  circum- 
stance which  the  Jury  might  properly  con- 
sldeif  upon  the  issue  of  negligence.  The  fact 
that  plaintiff  was  well  known  in  the  town 
of  Columbus  was  a  circumstance  pertinent 
to  the  inquiry  as  to  whether  she  could  have 
been  found  by  ordinary  diligence  on  the 
part  of  appellant's  agents.  If  she  had  been 
an  obscure  person  who  lived  in  a  distant 
portion  of  the  town  from  the  telegraph  of- 
fice, and  was  known  to  only  a  few  persons, 
I  such  facts  could  have  been  shown  by  the 
appellant  as.  a  circumstance  tending  to  show 
that  its  failure  to  find  her  was  not  negli- 
gence. All  of  the  witnesses  Introduced  by 
the  plaintiff  upon  this  issue  testified  that 
they  knew  her,  and  that  she  was  well  known 
in  the  town.  This  was  the  only  material 
part  of  their  testimony.  The  further  state- 
ment made  by  these  witnesses  to  the  effect 
that,  if  appellant's  messenger  boy  had  In- 
quired of  them  they  could  have  told  him 
where  to  find  plaintiff,  was  nothing  more 
than  a  repetition  of  the  statement  that  they 
knew  where  the  plaintiff  lived,  or  was,  rath- 
er, an  Inevitable  conclusion  from  such  State- 
ment, and  its  admission  in  evidence,  if  er- 
ror, was  manifestly  harmless.  This  testi- 
mony was  not  calculated  to  lead  the  Jury 
from  the  Issue  in  the  case,  nor  were  they 
likely  to  have  concluded  from  Its  admission 
that  the  defendant  was  guilty  of  negligence 
in  failing  to  inquire  of  all  of  these  witnesses, 
or  of  any  particular  one  of  them,  as  to  plain- 
tiff's place  of  residence.  Its  only  object  and 
effect  was  to  assist  the  Jury  in  determining 
whether,  under  all  of  the  evidence  in  the 
case,  the  defendant  exercised  ordinary  dili- 
gence to  deliver  the  telegram  with  reason- 
able promptness.  Tel.  Co.  v.  Carter  (Tex. 
Civ.  App.)  20  S.  W.  834. 

The  second  assignment  of  error  complains 
of  the  action  of  the  trial  court  In  refusing 
to  allow  the  defendant  to  prove  by  the  sher- 
iff, the  disti'ict  clerk,  and  two  other  witness- 
es that  they  had  each  lived  in  the  town  for 
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a  nnmber  of  yean  and  were  well  acquaint- 
ed In  aaid  town,  and  did  not  know  tbe  plaln- 
tur.  Neither  the  messenger  boy  nor  the 
agent  bad  asked  any  of  these  witnesses  for 
Information  as  to  tbe  plaintiff.  Tbe  court 
permitted  tbe  defendant  to  ask  all  of  these 
witnesses  whether  the  plaintiff  was  well 
known  In  tbe  town  of  Columbus,  and  all  of 
them  stated  that  they  bad  no  knowledge  as 
to  this  fact.  The  fact  that  none  of  these 
witnesses  knew  plaintiff  was  not  material  to 
any  Issue  In  tbe  case,  and  their  testimony 
was  properly  excluded. 

Tbe  trial  court  did  not  err  In  refusing  tbe 
special  instructions  requested  by  tbe  defend- 
ant as  contended  In  the  third,  fourth,  and 
seventh  assignments  of  error.  Tbe  issues 
presented  by  these  Instructions  were  fully 
and  correctly  submitted  to  tbe  jury  in  tbe 
main  charge. 

The  only  contributoty  negligence  pleaded 
by  the  defendant  was  the  failure  of  Eliza 
Oamer  to  send  the  telegram  In  care  of  the 
person  for  whom  plaintiff  was  working. 
This  pleading  would  not  support  a  finding  of 
contributory  negligence  because  of  the  fail- 
ure of  said  Eliza  to  inform  defendant's  agent 
that  plaintiff  lived  near  the  Baptist  Church, 
and  the  trial  court  properly  refused  to  In- 
struct the  Jury  that  plaintiff  could  not  re- 
cover If  Eliza  Oamer  was  guilty  of  contribu- 
tory negligence  in  falling  to  inform  appel- 
lant's agent  that  plaintiff  lived  near  said 
church.  This  disposes  of  the  issue  presented 
by  the  fifth  assignment 

In  the  sixth  assignment  tbe  appellant  com- 
plains of  tbe  charge  of  tbe  court  In  that  It 
defines  the  term  "preponderance  of  evidence" 
as  meaning  tbe  greater  weight  of  evidence; 
and  in  the  eighth  assignment  complains  of 
tbe  charge  because  it  fails  to  define  the  term 
"reasonable  promptness"  and  ordinary  care. 
Both  of  these  assignments  are  without  merit 
The  definition  of  the  term  "preponderance  of 
evidence"  given  by  tbe  court  was  accurate, 
and  no  Injury  could  possibly  have  resulted 
to  tbe  appellant  by  giving  such  definition.  It 
may  have  been  unnecessary  for  the  court  to 
have  defined  the  term,  because  its  meaning 
Is  well  known  and  understood  by  jurors  of 
average  intelligence,  but,  having  defined  it 
accurately,  tbe  appellant  has  nothing  of 
which  to  complain. 

The  fallnre  of  the  court  to  define  the  terms 
"reasonable  promptness"  and  "ordinary 
care,"  if  error,  cannot  be  regarded  as  affirma- 
tive error,  and  appellant,  not  having  request- 
ed the  giving  of  a  special  instruction  ac- 
curately defining  said  terms,  cannot  now 
complain  of  the  failure  of  the  court  to  give 
such  definition. 

The  remaining  assignments  of  error  attack 
the  verdict  and  judgment  as  being  excessive, 
and  contrary  to  the  great  weight  and  pre- 
ponderance of  the  evidence.  As  before  stat- 
ed, we  think  the  evidence  Is  sufficient  to  sus- 
tain the  verdict  for  the  plaintiff,  and  that 
the  amount  found  by  the  jury  is  not  excess- 


ive. There  is  nothing  In  the  evidence  nor  In 
the  form  or  amount  of  tbe  verdict  which  in- 
dicates that  the  jury  were  Influenced  by  any 
Improper  motive. 

Tbe  judgment  of  the  court  below  will  be 
affirmed,  and  It  la  so  ordered.    Affirmed. 


SULLIVAN  V.  DOOLBT. 

(Gonrt  of  Civil  Appeals  of  Texas.    Mardi  11, 

19<».) 

WATER  COURSBS— OBSTRUCTIONS  —  JURISDIC- 
TION OF  BQUlTT  —  PETITION  —  ALLBOATION 
or  INSOLVBNOT  OF  WRONQDOBR. 

1.  Where  a  stream  which  forms  the  boondarr 
between  two  landowners  frequently  overflows 
and  innndatea  portions  of  the  land  on  both  rides, 
bat  more  easily  overflows  the  land  of  one  of 
them,  equity  tHII  enjoin  the  latter  from  filling 
in  the  low  places  on  his  land,  and  constructing 
a  levee  along  the  stream  on  his  side,  so  as  to 
cause  the  stream  to  nnnaturally  overflow  the 
lands  of  the  other. 

2.  In  a  suit  to  restrain  such  owner,  it  is 
annecessary  to  allege  in  the  petition  that  de- 
fendant is  Insolvent;  Bev.  St.  1895,  art  2989, 
anthorizlug  the  granting  of  an  in j  auction  when 
it  appears  that  the  party  applying  therefor  ia 
entitled  to  the  relief  demanded,  and  snch  re- 
lief, or  any  part  thereof,  requires  the  restraint 
of  an  act  prejudicial  to  the  applicant 

Appeal  from  District  Court  Dallas  Coun- 
ty;  Blchard  Morgan,  Judge. 

Suit  by  J.  A.  Sullivan  against  M.  C.  Doo- 
ley.  From  a  judgment  for  defendant  on  sus- 
taining a  demurrer  to  the  petition,  plalntifl 
appeals.    Beversed. 

Ford  &  Crawford,  for  appellant  U.  L. 
Dye,  for  appellee. 

FLY,  J.  Appellant  applied  for  an  Injunc- 
tion to  restrain  appellee  from  erecting  a  levee 
along  the  banks  of  a  creek  which  formed 
the  boundary  line  between  the  land  of  appel- 
lant and  appellee.  A  general  demurrer  to 
tbe  petition  was  sustained.  It  was  alleged 
In  the  petition:  That  the  parties  owned 
lands  adjoining  each  other,  tbe  creek  forming 
the  boundary  line  between  them.  That  the 
creek  was  ten  miles  long,  and  flowed  Into  the 
Trinity  river,  two  miles  below  the  land  of 
the  parties.  That  the  creek  frequently  over- 
flows Its  banks,  and  inundates  portions  of 
the  land  on  both  sides  of  It;  that  of  appellee 
being  easier  overflowed  than  that  of  appel- 
lant "That  tbe  defendant.  In  violation  of 
plaintiff's  right  to  have  the  water  of  said 
stream  pursue  its  natural  course,  began  the 
construction  of  a  levee  on  the  north  bank  of 
said  stream,  and  continues  to  buUd  the  same. 
That  the  defendant  has  filled  in  the  natural 
low  places  of  the  said  stream,  and  is  about 
to  construct  a  levee  on  the  north  bank  of  said 
stream  along  the  entire  length  of  the  bound- 
hry  line  between  plaintiff  and  defendant. 
Plaintiff  shows  to  the  court  that  he  is  cul- 
tivating and  using  bis  land  on  tbe  soufh 
bank  of  said  stream  up  to  the  bank,  and 
that  the  erection  of  said  dikes  on  defend- 
ant's side  of  said  stream,  and  the  filling  In 
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of  the  low  places,  dnlna,  and  draws  in  said 
bank,  wUl  canse  the  stream  to  unnaturally 
oTerflow  the  lands  of  plaintiff,  to  his  great 

damage;    that  on  the  day  of  , 

1902,  defendant  began  such  work,  and  threat- 
ens to  continue  the  same,  to  plaintiff's  great 
damage;  that  said  Injury  is  Irreparable,  and 
cannot  be  compensated  in  damages;  and 
tbat  the  defendant  Is  not  now,  and  would 
Dot  be,  in  the  opinion  of  the  plaintiff,  at  the 
termination  of  this  suit,  the  owner  of  prop- 
erty, real  or  personal,  sufficient  to  satisfy  this 
plaintiff  for  the  damages  he  would  ultimate- 
ly snstaln  from  the  dlTersion  of  the  said 
stream  of  water  from  Its  natural  channel 
aforesaid,  and  the  flooding  of  his  lands,  as 
the  defendant  is  now  doing  and  is  about  to 
do." 

Under  the  dvil  law  it  appears  that  all  wa- 
ters, whether  surface  water  or  that  flowing 
In  water  courses,  are  regulated  by  the  same 
role,  which  is  that  if  they  have  their  course 
regulated  by  the  contour  of  the  land,  by  regu- 
lation or  by  title  or  ancient  possession,  no 
change  can  be  made  in  the  course  of  the  wa- 
ter, to  the  detriment  of  any  one  else.  The 
common-law  role  on  that  subject  is  nncer- 
taln,  but  it  has  been  declared  to  be  the  rule 
of  the  common  l&w  that  a  person  may  act  ai 
be  pleases  to  get  rid  of  the  surface  water, 
and  that  neither  its  detention,  diversion,  nor 
repulsion  is  an  actionable  Injury,  even  thougb 
damage  may  ensue.  Jones  t.  Hannovan,  55 
Mo.  462;  Bowlsby  v.  Speer,  81  N.  J.  Law, 
3S1,  86  Am.  Dec.  216.  There  has  been  a 
great  diversity  of  opinion  as  to  the  rights 
and  liabilities  of  parties  diverting  surface 
water  from  their  land,  but  not  more  so  than 
on  the  question  as  to  what  constitutes  surface 
water.  Some  courts  hold  that  flood  water 
fh>m  a  stream  Is  surface  water,  but  the 
hirger  number  class  snch  water  as  a  part  of 
the  stream,  and  hold  that  it  is  not  surface 
water.  In  the  case  of  O'Connell  v.  Railway, 
13  a  B.  489,  13  L.  R.  A.  3»4,  27  Am.  St. 
Bep.  246,  the  authorities  on  the  question  as 
to  what  constitutes  surface  water,  and  as  to 
the  rights  of  parties  to  divert  waters,  whether 
surface  or  otherwise,  are  fully  reviewed  by 
the  Supreme  Court  of  Georgia.  The  court 
said:  "If  the  flood  water  becomes  severed 
from  the  main  current,  or  leaves  the  stream, 
never  to  return,  and  spreads  out  over  the 
lower  ground,  It  has  become  surface;  but  If 
it  forms  a  continuons  body  with  the  water 
flowing  in  the  ordinary  channel,  or  if  it  de- 
parts from  snch  channel  anlmo  revertendl, 
presently  to  return,  as  by  the  recession  of  the 
waters,  it  is  to  be  regarded  as  still  a  part  of 
the  river.  The  identity  of  a  river  does  not 
depend  upon  the  volume  of  water  which  may 
happen  to  flow  down  its  course  at  any  par- 
ttcnlar  season.  The  authorities  hold  that  a 
stream  may  be  wholly  dry  at  times,  without 
losing  the  character  of  a  water  course.  So, 
on  the  other  hand.  It  may  have  a  flood  chan- 
nel to  retain  the  surplus  waters  until  they 
can  be  discharged  by  the  natural  flow."    We 


think  the  language  quoted  is  supported  by 
common  sense  and  experience,  aa  well  as 
the  weight  of  authority. 

The  question  presented  in  the  Georgia  case 
is  the  same  one  presented  by  the  record  in 
this  case,  and  that  Is  whether  the  owner  of 
land  on  the  bank  of  a  stream  can,  without 
liability,  erect  on  his  own  land  an  embank- 
ment which  Increases  the  overflow  in  times 
of  flood  upon  the  land  of  the  opposite  propri- 
etor to  the  injury  thereof.  The  court  held; 
"There  is  no  public  policy  to  allow  one  land- 
owner to  Improve  his  condition  at  the  cost 
of  his  neighbor,  but  the  improver  must,  at  his 
peril,  see  to  it  that  the  beneflt  to  himself 
is  large  enough  to  pay  both  him  and  bis 
neighbor's  damage,  if  any.  The  law  does 
not  look  to  the  interest  of  one  individual,  but 
recognizes  and  enforces  the  duties  Implied 
in  his  relation  to  others."  In  the  case  of 
Railway  v.  Brevoort  (0.  0.)  62  Fed.  129,  25  L. 
R.  A.  527,  the  subject  of  riparian  rights  is  well 
discussed.  It  was  said:  "The  waters  cast 
into  a  stream  by  ordinary  floods  must  have  a 
channel  In  which  they  are  accustomed  to 
flow,  and,  if  they  have,  that  channel  is  a  nat- 
ural water  course,  with  which  no  riparian 
proprietor  can  lawfully  Interfere  to  the  in- 
jury of  another.  If  there  Is  a  natural  water 
way  or  course,  and  Its  existence  is  necessary 
to  carry  off  the  water  cast  into  the  stream  by 
ordinary  floods,  tbat  way  is  the  flood  channel 
of  the  stream;  and,  if  it  is  the  flood  channel 
of  the  stream,  the  water  which  flows  there 
cannot  be  regarded  as  surface  water.  Sur- 
face water  is  that  which  is  diffused  over 
the  ground  from  falling  rains  or  melting 
snows,  and  continues  to  be  such  until  it 
reaches  some  b%d  or  channel  in  which  water 
is  accustomed  to  flow.  Surface  water  ceases 
to  be  such  when  H  enters  a  water  course  in 
which  it  is  accustomed  to  flow,  for,  having 
entered  the  stream,  it  becomes  a  part  of  it, 
and  loses  Its  original  character.  *  *  *  It 
must  necessarily  follow  from  this  general 
principle  that  where  water  naturally  flows, 
though  the  volume  may  change  with  the  va- 
rying seasons,  there  is  a  natural  water 
course,  even  though  at  times  the  place  where 
the  water  flows  In  ordinary  floods  may  be- 
come entirely  dry."  It  was  held  by  the 
court  that  the  construction  of  a  levee  along 
the  banks  of  the  stream,  whereby  the  flood 
waters  were  carried  on  the  land  of  an  ad- 
joining proprietor,  was  a  plain  invasion  of 
his  rights,  and  that  an  injunction  should  be 
granted.  In  the  case  of  Burwell  v.  Hobson, 
12  Grat  322,  65  Am.  Dec.  247,  it  was  con- 
tended that  a  riparian  proprietor  might  law- 
fully protect  his  property  from  floods  by 
erecting  obstructions,  though  the  necessary 
effect  was  to  turn  the  water  on  the  land  of 
the  adjacent  landowner.  It  was  held,  "He 
has  no  right  to  build  anything  which  In  times 
of  ordinary  flood  will  throw  the  waters  on 
the  groimds  of  another  proprietor,  so  as  to 
overflow  and  injure  them."  In  the  case  of 
Webster  t.  Harris  (Tenn.)  69  8.  W.  782,  an 
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injunctloii  was  sougbt  to  restrain  tbe  defend- 
ants from  Interference  with  riparian  rigbtB, 
and  It  was  held  that  the  rights  of  riparian 
proprietors  are  correlatlTe,  and  such  rights 
may  be  protected  by  Injunction. 

We  conclude  that  the  allegations  in  the  pe- 
tition to  tbe  effect  that  appellee  has  filled  in 
the  low  places  In  the  stream,  and  is  about  to 
construct  a  levee  which  will  cause  tbe  stream 
to  unnaturally  overflow  the  lands  of  appel- 
lant, showed  a  contemplated  invasion  of  the 
ri$;hts  of  appellant,  and  that  the  petition  was 
good  as  against  a  general  demurrer. 

U  was  not  necessary  to  allege  that  the 
wrongdoer  was  insolvent  or  unable  to  re- 
spond In  damages.  "To  protect  against  con- 
-stant  or  frequently  recurring  injuries  from 
tbe  wrongful  diversion  of  water,  equity  bas 
jurisdiction  concurrent  with  courts  of  law, 
and  will  enjoin  the  wrongdoer,  without  re- 
gard to  his  ability  to  respond  in  damages, 
since  a  single  action  at  law  would  not  furnish 
an  adequate  remedy,  and  a  multiplicity  of 
suits  can  be  avoided  by  proceeding  in  equi- 
ty." Roberts  v.  Vest  (Ala.)  28  South.  412; 
Railway  v.  Talt  63  Tex.  223;  Railway  v. 
Seymour.  63  Tex.  347.  It  is  held  in  the  case 
of  Sumner  t.  Crawford,  01  Tex.  129,  41  S. 
W.  994,  that  by  virtue  of  the  provisions  of  ar- 
ticle 2989,  Rev.  St.  1895,  an  action  for  injunc- 
tion may  be  maintained  in  cases  "Where  it 
shall  appear  that  the  party  applying  for  such 
writ  Is  entitled  to  the  relief  demanded,  and 
such  relief,  or  any  part  thereof,  requires  the 
restraint  of  some  act  prejudicial  to  the  appli- 
cant," although  there  may  be  an  adequate 
remedy  at  law. 

Tbe  judgment  will  be  reversed,  and  the 
cause  remanded. 


GULF,  C.  &  S.  P.  RY.  CO.  v.  BUTLER  et  al. 

(Court  of  CSvil  Appeals  of  Texas.    March  11, 

1903.) 

CARRIERS-SHIPMENT   OP   UVB   STOCK— INJU- 
RIES —  MEASURE    OF    DAMAOES  — CON- 
NECTINO  CARRIERS— EVIDENCE. 

1.  Where,  in  an  action  a^ninst  a  carrier  for 
injuries  to  lire  stock,  the  evidence  showed  that 
a  delay  at  G.  occurred  after  tbe  cattle  had  been 
delivered  to  defendant,  and  defendant  did  not 
seek  to  recover  over  against  the  connecting  car- 
rier for  his  failure  to  notify  it  when  the  cattle 
reached  C,  evidence  with  reference  to  such 
question  of  notice  was  properly  excluded. 

2.  In  an  action  against  a  carrier  for  injuries 
to  live  stock,  an  instruction  that  defendant 
wonld  be  liable  for  all  injuries  received  on  its 
line,  though  they  mii;ht  not  have  developed  or 
been  discovered  while  the  cattle  were  in  de- 
fendant's cnstody,  was  erroneous,  for  failure  to 
limit  defendant's  liability  to  such  injuries  as 
resulted  from  its  breach  of  contract  or  negli- 
gence, and  for  failure  to  exempt  it  from  lia- 
bility for  ordinary  shrinkage  and  damage  nec- 
essarily incident  to  the  shipment,  and  from  in- 
herent weakness  or  vice  of  the  cattle. 

3.  The  measure  of  a  carrier's  liability  for  cat- 
tle dying  from  injuries  in  transit,  arising  from 
Its  negligence,  is  the  market  valUe  of  such  cat- 
tle at  the  point  of  destination. 

f  t.  Se6  Carrier*,  vol.  »,  Cant.  Dig.  {  964. 


4.  Where  an  owner  of  cattle,  which  died  from 
injuries  in  transit,  sold  the  same  at  tbe  point 
of  destiuation,  the  amount  received  therefor 
should  be  deducted  from  damages  recovered 
against  the  carrier  for  injuries  to  the  cattle. 

Appeal  from  Brown  CTonnty  Court;  R.  P. 
Conner,  Judge. 

Action  by  W.  A.  Butler  against  the  Gulf, 
C!olorado  &  Santa  F6  Railway  Company  and 
others.  ■  From  a  judgment  in  favor  of  plain- 
tiff, the  above-named  defendant  appeals.  Re- 
versed. 

J.  W.  Terry  and  A.  H.  Calwell,  for  appel- 
lant. West  Chapman  &  West,  for  appel- 
lees. 

STREETMAN,  J.  Appellee  W.  A.  Bntler 
brought  this  suit  against  the  Gulf.  (^lorado 
&  Santa  F3  Railway  (^mpany  for  damages 
to  a  shipment  of  cattle,  eight  cars  of  which 
were  shipped  from  San  Angelo.  Tez.,  and 
one  from  Browuwood,  Tez..  to  East  St.  Louis, 
111.  It  was  alleged:  That  the  eight  car 
loads  of  cattle  were,  prior  to  the  shipment, 
held  In  a  pasture  about  34  miles  from  San 
Angelo,  and  on  October  14,  1899,  the  agent 
of  the  Gulf,  Colorado  &  Santa  F6  Railway 
Company  at  San  Angelo  agreed  to  furnish 
eight  stable  cars  for  said  cattle,  and.  relying 
on  said  promise,  plaintiff  drove  said  cattle 
to  San  Angelo,  but  said  defendant  failed  to 
furnish  the  cars,  and  for  several  days  plain- 
tiff had  to  hold  the  cattle  in  small  pastures 
near  San  Angelo,  where  the  grass  was  not 
good,  on  account  of  which  tliey  were  injured 
and  reduced  in  weight.  That  on  tbe  18tb 
of  October,  1899,  the  agent  of  said  defend- 
ant notified  plaintiff  that  the  cars  would 
be  ready  on  tbe  morning  of  the  19th,  and  by 
his  direction  plaintiff  placed  his  cattle  in  said 
pens  about  9  o'clock  of  said  October  19th; 
but  tbe  cars  were  not  furnished  until  about 
12  o'clock  that  night,  and  during  this  time 
the  cattle  were  kept,  without  feed  or  water, 
in  said  pens  of  defendant,  causing  tliem  to 
depreciate  in  weight  and  value.  The  ship- 
ment was  then  loaded  and  carried  over  the 
Gulf,  Colorado  &  Santa  F6  Railroad  to  Brown- 
wood,  Tex.  From  there,  with  the  addition 
of  another  car,  making  nine  cars.  It  was  car- 
ried by  the  Ft.  Worth  &  Rio  Grande  Rail- 
way Company  to  Cresson,  where  it  was 
again  delivered  to  the  Santa  F6  Ck>mpauy, 
and  by  it  carried,  by  way  of  Cleburne,  to 
Paris,  and  thence  over  the  St  Louis  &  San 
Francisco  Road  to  East  St.  Louis,  111.  It 
was  alleged  that  at  Cresson  and  at  Cleburne 
there  were  unreasonable  delaya  and  that  de- 
fective cars  were  furnished,  causing  Injury 
and  damage.  The  verdict  and  judgment 
were  against  the  Gulf,  Colorado  &  Santa  F6 
alone. 

This  case  was  reversed  upon  a  former  ap- 
peal (63  S.  W.  (>50)  on  account  of  error  in  the 
court's  charge  upon  the  measure  of  dam- 
ages. Upon  tbe  last  trial  the  court  sub- 
mitted a  charge  very  different  from  that  up- 
on the  former  trial,  and  the  case  ia  preaent- 

Digitized  by  VjOOQIC 


Tex.) 


GIPSOK  T.  MOliRIS. 


85 


ed  In  a  materlallj  different  aspect  The 
charge  of  the  court  upon  tbis  trial  eliminat- 
ed all  claims  for  damage  while  the  cattle 
were  held  In  pastures  near  San  Angelo,  and 
only  authorized  a  finding  of  damages  sus- 
tained after  the  cattle  were,  by  direction  of 
defendant's  agent,  placed  in  the  stock  pens 
of  said  company  for  shipment.  This  ren- 
ders unnecessary  a  discussion  of  many  of  the 
questions  raised  with  reference  to  this  eler 
ment  of  damages. 

There  are  several  assignments  relating  to 
the  delay  at  Cresson,  and  with  reference  to 
these  we  deem  it  sufflcient  to  say  that  the 
eridence  showed  that  such  delay  as  occur- 
red at  that  place  occurred  after  there  had 
been  an  actual  delivery  of  the  property  to 
the  Santa  F£  Company;  and,  under  the  facts 
in  evideiice,  the  plaintiff  bad  the  right  to 
look  primarily  to  the  Santa  F6  for  such  dam- 
ages as  he  may  hare  suffered  by  the  delay 
at  Cresson,  if  such  delay  was  unreasonable, 
and  that  there  were  no  pleadings  by  the  San- 
ta F6  against  the  Ft.  Worth  &  Rio  Grande 
which  would  authorize  them  to  recover  over 
against  that  road  for  failure  to  properly  no- 
tify the  Santa  ¥6  when  the  stock  would 
reach  Cresson.  We  therefore  hold  that,  un- 
der the  condition  of  the  evidence  and  plead- 
ings, there  was  no  error  in  refusing  the  spe- 
cial charges  and  excluding  the  evidence 
offered  with  reference  to  this  question  of  no- 
tice. 

The  case  must  be  reversed,  however,  be- 
cause of  the  following  paragraph  of  the 
court's  charge: 

"Yon  are  further  instructed  that  the  de- 
fendant, the  Gulf,  Colorado  &  Santa  ¥6  Rail- 
way Company,  would  be  liable  for  all  in- 
juries to  said  cattle  received  on  its  line, 
though  such  Injury  might  not  have  develop- 
ed or  been  discovered  while  said  cattle  were 
In  the  custody  of  the  said  defendant." 

This  charge  does  not  limit  the  liability  of 
the  Santa  ¥6  to  such  injuries  as  resulted 
from  its  breach  of  contract  or  negligence, 
but  holds  it  resimnslble  for  all  injuries.  It 
does  not  exempt  it  from  the  ordinary  shrink- 
age and  damage  necessarily  incident  to  every 
Bhlpment  of  live  stock,  nor  from  the  inherent 
weakness  or  vice  of  the  cattle.  This  was  an 
interstate  shipment,  and  they  were  only  lia- 
ble nnder  the  contract  for  such  Injuries  as 
resulted  from  their  negligence  and  failure  to 
perform  the  contract,  but,  even  If  they  were 
liable  as  at  common  law,  this  charge  would 
be  improper.  The  remainder  of  the  charge 
nowbere  corrects  the  error  contained  in  this 
paragraph,  and  we  cannot  say  that  the  Jury 
were  not  Influenced  by  it  to  the  prejudice  of 
the  defendant. 

The  court's  charge  contains  the  following 
paragraph: 

"Ton  are  further  instructed  that  if  you 
believe  from  the  evidence  that  some  of  the 
cattle,  while  in  the  custody  of  defendant, 
the  Gulf,  Colorado  &  Santa  ¥6  Railway  Com- 
pany, were  so  injured  that  they  died  while  In 


transit  from  San  Angelo,  Texas,  to  East  St 
Louis,  Illinois,  you  will  find  for  the  plain- 
tiff the  value  of  the  cattle  dying  from  such 
injuries." 

It  is  contended  that  the  court  should  have 
instructed  them  that  the  market  value  at 
East  St  Louis,  III.,  •wets  tbe  measure  of  dam- 
ages for  the  cattle  that  died.  This  is  the 
correct  measure,  and  while  the  case  would 
probably  not  be  reversed  on  account  of  this 
error,  as  the  evidence  shows  the  value  at 
East  St.  Louis  to  be  higher  than  at  any  other 
point  on  the  route,  yet  it  will  be  better  upon 
another  trial  to  correct  the  charge  in  this 
respect.  In  this  connection  we  note  that  the 
evidence  shows  that  the  plaintiff  received  $2 
per  head  for  the  dead  cattle  at  East  St 
Louis,  and,  while  no  question  is  raised  with 
reference  to  that  upon  this  appeal,  upon  an- 
other trial  it  would  be  well  to  Instruct  the 
jury  to  deduct  from  any  damages  for  cat- 
tle that  died  such  amount  as  plaintiff  may 
have  received  for  such  dead  cattle. 

Thirty-two  assignments  of  error  are  pre- 
sented by  appellant,  all  of  which  have  been 
carefully  considered,  but  the  views  which 
we  have  expressed  sufficiently  indicate  our 
views  upon  all  of  the  questions  Involved, 
without  a  separate  mentidn  of  the  several  as- 
slgnments. 

We  find  no  error,  except  as  above  indicat- 
ed, but  for  that  the  Judgment  is  reversed, 
and  the  cause  remanded.  Reversed  and  re- 
manded. 


GIPSON  et  al.  v.  MORRIS  et  aL 

(Court  of  Civil  Appeals  of  Texas.    March  20, 
1903.) 

RELIGIOUS  SOCIETIES— aOVBRNMENT-RIOHTS 
OF  MAJORITY— PRESUMPTION  AS  TO  RULES- 
ARBITRARY  RULING  BY  MODERATOR— CON- 
CLUSIVENESS. 

1.  In  an  independent  religious  society  having 
a  congregational  form  of  government,  and  ow- 
ing no  fealty  or  obligation  to  a  higher  authority, 
the  will  of  the  numerical  majority  of  its  mem- 
bers will  control  as  to  all  questions  of  church 
government  and  as  to  the  use  of  the  church 
property. 

2.  When  a  divisiou  occurs  in  an  Independent 
religious  society  during  a  regular  meeting  of  the 
society,  vrhich  leads  to  a  separation  into  two 
distinct  bodies,  the  rights  of  such  bodies  must 
depend  on  which  had  a  majority  of  the  members 
at  tbe  time  of  the  division,  unless  by  the  rules 
governing  the  society  the  majority  failed  to  as- 
sert Its  right  to  control  the  meeting  in  the  prop- 
er manner  or  at  the  proper  time. 

3.  A  voluntary  association  will  not  be  pre- 
sumed as  a  matter  of  law  to  be  governed  in  its 
deliberations  by  the  commonly  accepted  parlia- 
mentary rnles.  though  there  Is  no  showing  that 
It  has  adopted  any  other  rules. 

4.  The  rule  that  the  announcement  by  the 
presiding  officer  of  a  voluntary  association  of 
the  result  of  a  viva  voce  vote  is  conclusive,  un- 
less a  divisiou  or  a  call  of  the  vote  is  demand- 
ed, cannot  be  invoked  4b  favor  of  a  false  and 
fraudulent  announcement,  or  one  that  is  clear- 
ly contrary  to  the  actual  result. 

5.  Where  the  fellowship  of  an  Isdependent  re- 
ligious society  has  been  withdrnwu  from  a  mem- 
ber at  a  regular  meeting  of  the  chorch  confer* 
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ence,  he  la  no  longer  a  member,  and  has  no 
vote  at  a  gnbaequent  meeting. 

Appeal  ftom  District  Court,  Shelby  Coun- 
ty;   Tom  C.  Davis,  Judge. 

Action  by  R.  E.  Morris  and  others  against 
C.  H.  Gipson  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Reversed. 

Bryarly  &  McKnlght  and  E.  H.  Carter,  tor 
appellants.  Blount  &  Gtarrlaon,  tor  appel- 
lees. 


PLEASANTS,  J.  Appellees  brought  this 
suit  to  restrain  appellants  from  Interfering 
with  the  possession  and  control  by  appellees 
of  the  property  belonging  to  the  Fii-st  Bap- 
tist Church  of  Tlmpson.  The  evidence  shows 
that  a  division  In  the  First  Baptist  Church  of 
Tlmpson  occurred  at  a  regular  meeting  of 
the  church  conference  held  on  the  2d  day  of 
May,  1901,  since  which  time  there  have  been 
two  factions  in  the  membership  of  said 
church,  each  faction  claiming  to  be  the  First 
Baptist  Church  of  Tlmpson.  The  appellants 
are  the  representatives  of  one  of  these  fac- 
tions, and  the  appellees  of  the  other.  The 
-division  occurred  under  the  following  circum- 
stances: 

At  a  regular  meeting  of  the  church  confer- 
ence held  on  Thursday  before  the  first  Sun- 
day in  April,  1901,  the  fellowship  of  the 
church  was  withdrawn  from  appellant  Oip- 
son,  he  having  been  found  guilty,  upon  char- 
ges regularly  preferred  against  him,  of  vio- 
lating the  rules  of  the  church.  At  the  next 
meeting  of  the  church  conference,  held  on 
May  2,  1901,  the  minutes  of  the  previous 
meeting  were  read,  and  the  moderator  asked 
if  there  were  any  objections  to  said  minutes. 
One  of  the  members  objected  to  the  minutes 
on  the  ground  that  they  were  .unscriptural. 
The  moderator  ruled  that  no  such  objection 
could  be  sustained,  as  the  only  question  upon 
the  adoption  of  the  minutes  was  whether 
they  correctly  recorded  the  proceedings  of 
the  previous  meeting.  From  this  ruling  the 
member  who  had  made  this  objection  appeal- 
ed, but  the  moderator  ruled  that  the  appeal 
was  out  of  order,  refused  to  put  the  question, 
and  declared  the  minutes  adopted.  After 
considerable  disorder  the  meeting  resumed  a 
consideration  of  the  regular  order  of  busi- 
ness, and  disposed  of  the  various  matters 
that  were  brought  before  it  When  the  sub- 
ject of  new  business  was  reached  in  order 
of  business,  one  of  appellants,  Tom  Reed, 
moved  that  the  majority  then  present  declare 
nonfellowshlp  for  every  one  who  had  voted 
to  exclude  the  appellant  C.  H.  Olpson.  This 
motion  was  ruled  ont  of  order  by  the  moder- 
ator, but  Mr.  Reed  insisted  upon  its  being 
voted  upon.  The  conference,  on  motion  duly 
tnade  and  seconded,  sustained  the  moderator, 
and  refused  to  consider  the  Reed  motion. 
Several  other  motions  were  then  offered  by 
the  friends  of  Olpson,  none  of  which  were  put 
by  the  moderator  to  a  vote  of  the  conference. 
After  another  scene  of  disorder,   a  motion 


to  adjonm  was  made,  and,  on  a  vlra  roce 
vote  by  the  conference,  the  moderator  de- 
clared the  motion  carried,  and  adjonmed  the 
meeting.  No  division  was  called  for,  but 
the  friends  of  Olpson  protested  against  the 
action  of  the  moderator  in  declaring  the  mo- 
tion carried  and  adjonming  the  meeting. 
The  Olpson  faction  remained  In  the  church 
after  the  moderator  had  declared  the  meeting 
adjourned,  and  reorganised  the  meeting  by 
electing  a  new  moderator  and  a  new  cleric. 
After  some  discussion  they  adjonmed  until 
the  following  week,  when  they  again  held  a 
meeting,  and  efTected  a  church  organization 
which  they  claim  is  the  First  Baptist  Church 
of  Tlmpson.  The  appellants  are  the  repre- 
sentatives of  this  organization,  and  the  ap- 
pellees are  the  officers  and  representatlveB  of 
the  old  organization.  The  evidence  Is  con- 
{  Dieting  on  the  Issue  as  to  whether  a  majority 
of  the  members  of  the  church  present  at  the 
meeting  of  May  2d  voted  with  the  appellees 
In  favor  of  the  motion  to  adjonm,  or  with  the 
appellants  against  said  motion.  There  Is  no 
evidence  that  the  church  bad  adopted  any 
parliamentary  rules  for  conducting  business, 
nor  is  there  any  evidence  of  what  are  the 
parliamentary  rules  generally  observed  by 
deliberative  bodies.  The  First  Baptist 
Church  of  Tlmpson  Is  an  independent  re- 
ligions society  having  the  congregational  form 
of  church  government,  and  owes  no  fealty 
or  obligation  to  any  higher  authority.  Sacb 
being  the  character  of  the  church,  it  follows 
that  the  will  of  the  numerical  majority  of  Its 
members  must  determine  the  action  of  the 
church  upon  all  questions  of  church  govern- 
ment, and  control  the  use  of  the  property  of 
the  church.  When  a  division  occurs  In  an 
organization  of  this  character  during  a  reg- 
ular meeting  of  such  organization  which 
leads  to  a  separation  into  distinct  and  con- 
flicting bodies,  the  rights  of  such  bodies  must 
depend  upon  which  of  the  two  had  a  majority 
of  the  members  of  the  original  organization 
at  the  time  of  the  division,  nnless  by  the 
rules  governing  the  method  of  transacting 
business  adopted  by  the  organization  the  ma- 
jority failed  to  assert  its  right  to  control 
such  meeting  In  the  proper  manner  or  at 
the  proper  time.  Watson  v.  Jones,  13  Wall. 
679,  20  L.  Ed.  606;  First  Baptist  Church  v. 
Port  (Tex.  Sup.)  64  8.  W.  892,  49  I*  R.  A. 
617;  First  Baptist  Church  v.  Port  (Tex.  Civ. 
App.)  65  S.  W.  409;  Gipson  v.  Morris,  67  8. 
W.  433,  4  Tex.  Ct.  Rep.  592. 

When  the  First  Baptist  Church  of  Tlmp- 
son met  In  regular  conference  on  the  2d  of 
May,  1901,  no  division  had  occurred  In  said 
church,  and  the  right  to  determine  all  ques- 
tions of  chnrch  government,  and  also  the 
right  to  the  possession  of  the  church  prop- 
erty, was  vested  in  the  membership  of  said 
church  then  present,  the  exercise  of  such 
rights  by  the  church  being  subject  to  the 
win  of  the  mnjorlty  of  the  members  present 
properly  expressed.  If  at  that  meeting  a 
majority  of  the  members  present  voted  Id 
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faTor  of  the  motion  to  adloum,  the  adjonm- 
rnent  ended  the  meeting  aa  a  conference  of 
the  First  Baptist  Church  of  Tlmpson,  and 
the  action  of  the  minority  In  remaining  In  the 
building  and  reorganizing  the  meeting  could 
not  make  the  meeting  thus  reorganized  a  con- 
ference of  the  First  Baptist  Church  of  Tlmp- 
son. Such  reorganized  meeting  became  a  dis- 
tinct and  separate  body  from  the  Fhst  Bap- 
tist Church  of  Tlmpson,  and,  by  refusing  to 
recognize  the  govemlng  authority  of  the  ma- 
jority of  said  church,  forfeited  all  right  to  the 
possession  and  control  of  the  church  prop- 
erty. On  the  other  hand,  If  a  majority  of 
the  members  present  at  the  ipeetlng  of  May 
2d  Toted  against  the  motion  to  adjourn,  and 
the  minority.  In  disregard  of  the  properly  ex- 
pressed will  of  the  majority,  declared  the 
meeting  adjourned,  and  left  the  building,  the 
majorl^  had  the  right  to  reorganize  the  meet- 
ing, and,  when  so  reorganized,  aaid  meeting 
became  a  conference  of  the  First  Baptist 
Church  of  Tlmpson,  and  those  persons  be- 
longing to  the  organization  effected  by  said 
conference  are  members  of  and  constitute 
said  church,  and  are  entitled  to  the  posses- 
jiion  and  control  of  the  church  property.  A 
stream  cannot  rise  higher  than  its  source,  and 
DO  action  of  either  of  the  bodies  into  which 
the  church  became  divided  on  May  2,  1901, 
had  subsequently  to  said  date,  can  affect  the 
qnestion  as  to  which  of  said  bodies  constl- 
tales  the  First  Baptist  Church  of  Tlmpson. 

From  what  has  been  said.  It  la  clear  that 
the  only  issue,  of  fact  raised  by  the  plead- 
ings and  eyidence  which  should  have  been 
gabmltted  to  the  jury  upon  the  trial  in  the 
court  below  was,  which  of  the  two  contend- 
ing tactions  in  the  church  at  the  meeting 
lield  on  May  2,  1901,  comprised  the  numer- 
ical majority  of  the  members  of  the  church 
present  at  said  meeting  and  voting  upon  the 
motion  to  adjourn?  As  before  stated,  the 
i-vidence  upon  this  issue  was  conflicting,  the 
evidence  offered  by  each  party  supporting 
the  contention  that  its  side  was  largely  In 
the  majority.  Such  being  the  state  of  the 
evidence,  the  trial  court,  at  the  request  of 
plaintiffs,  gave  the  jury  the  following  spe- 
cial instruction: 

"You  are  Instructed  that  every  deliberative 
l>ody  or  gathering  of  persons  is  and  of  ne- 
cessity must  be  governed  by  some  rules  gov- 
prning  Its  actions  In  the  transaction  of  such 
iinsiness  as  may  come  before  it  In  event 
tocb  body  has  formulated  or  adopted  a  cer- 
tain code  of  rules  for  such  purpose,  then  their 
i-onduct  of  business  must  be  governed  by 
such  rules  as  construed  by  such  body  in  their 
discretion;  and  in  event  such  body  has  not 
formulated  or  adopted  a  code  or  set  of  rules 
for  its  government,  then  the  commonly  un- 
derstood and  commonly  accepted  parliamen- 
tary rules  governing  deliberate  bodies  or  as- 
wmblies  must  be  looked  to  for  such  guide 
and  government.  In  the  case  now  on  trial 
there  la  no  evidence  of  the  adoption  by  the 
First  Baptist  Church  at  Tlmpson  of  any  code 


of  rules  for  the  govemment  of  its  conf»- 
ence  when  in  session,  and  therefore  such  eou- 
terence,  in  the  transaction  of  their  business 
affairs,  would  be  governed  by  common  par- 
liamentary rules  as  generally  imderstood  and 
accepted.  The  First  Baptist  Church  in  meet- 
ing assembled  in  conference  at  Timpson  on 
May  2,  1901,  was  a  deliberative  body,  met 
regularly  and  lawfully  for  the  transaction  of 
such  business  as  might  properly  come  before 
it,  and  B.  £.  Morris  was  the  proper  and  legal 
presiding  officer  of  such  body.  Dturing  the 
meeting  of  such  deliberative  body,  if  a  mo- 
tion is  made  and  seconded  to  adjourn,  it  is 
the  duty  of  the  presiding  officer  to  put  such 
motion  to  the  assembly,  and,  aft«r  the  vote 
of  such  assembly  is  taken  by  viva  voce  vote, 
if  any  member  present  is  not  satisfied  with 
the  certainty  of  said  vote  as  thus  ascertain- 
ed, he  has  the  right  to  demand  a  division,  or 
a  rising  vote,  or  a  vote  by  roll  call.  Bat,  to 
secure  this  division  and  another  vote  by  ris- 
ing or  roll  call,  he  must  make  the  demand 
for  same  before  the  presiding  officer  announ- 
ces the  result  of  the  first  ballot,  and  cannot 
make  such  demand  after  announcement  of 
the  result  of  the  first  ballot  by  the  presiding 
officer.  And,  in  event  any  member  of  such 
deliberative  body  so  desires,  he  may,  after 
the  chair  declares  the  result,  appeal  from 
the  chair  as  to  the  result,  and  have  a  vote  of 
the  members  on  his  said  appeal  from  the 
ruling  of  the  chair;  and  any  action  of  any 
deliberative  body  stands  as  the  same  is  de- 
clared to  have  been  carried  or  not  carried  by 
the  chairman,  unless  rescinded  by  ancb  as- 
sembly by  vote  of  its  members  in  the  man- 
ner indicated,  or  by  motion  to  reconsider  at 
some  subsequent  meeting.  Applying  these 
principles,  if  you  find  that,  during  the  ses- 
sion of  such  conference  on  May  2d,  a  motion 
to  adjourn  was  made  and  voted  on  by  viva 
voce  vote,  and  there  was  no  division  de- 
manded by  any  member,  and  the  chairman  or 
moderator  declared  the  conference  adjourned 
by  a  majority  vote,  and  there  was  no  ap- 
peal from  such  declared  result,  then  such  rul- 
ing of  the  moderator  is  binding  on  the  as- 
sembly of  the  question  of  bow  the  majority 
voted  on  the  question  of  adjournment  And 
on  the  question  of  majority  herein  submitted 
to  you,  you  may  give  to  the  vote  as  thus  as- 
certained on  adjourning,  If  you  find  it  was 
thus  ascertained,  such  weight  as  you  think 
the  same  entitled  to." 

This  assignment  must  be  sustained.  There 
is  no  evidence  hi  the  case  tending  to  show 
that  the  First  Baptist  Church  of  Timpson 
had  adopted  any  rules  governing  the  manner 
in  which  the  deliberations  of  the  church  con- 
ference should  be  conducted,  nor  Is  there  any 
evidence  as  to  what  are  the  commonly  un- 
derstood or  commonly  accepted  parliamen- 
tary rules  governing  deliberative  bodies.  In 
the  absence  of  such  evidence,  the  trial  court 
could  not  assume  that  the  church  conference 
was  governed  by  general  parliamentary  rules, 
and  that,  under  such  rules,  when  the  mod 
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erator  upon  a  rive  voce  Tote  declared  the 
motloD  to  adjourn  carried,  such  announce- 
ment tras  conclnslTe  against  those  voting 
against  such  motion,  unless  a  division  or  roll 
call  was  demanded  before  the  meeting  was 
declared  adjourned;  and  It  was  error  to  In- 
struct the  Jury  to  act  upon  such  assumption. 
The  undisputed  evidence  shows  that  the  mod- 
erator, after  the  vote  was  taken  on  the  mo- 
tion to  adjourn,  announced  that  said  mo- 
tion was  carried,  and  declared  the  conference 
adjourned,  and  that  no  division  or  roll  call 
was  demanded  on  said  motion.  Such  being 
tlie  evidence,  this  charge  was  in  effect  an  in- 
struction to  the  Jury  to  find  for  the  plain- 
tlffs.  Conceding,  for  the  sake  of  argument, 
the  correctness  of  the  proposition  that  courts 
can  judicially  know  what  are  the  commonly 
understood  and  accepted  miee  by  which  de- 
liberative bodies  are  generally  governed  in 
transacting  the  business  coming  before  them, 
it  cannot  be  held  as  a  matter  of  law  that  a 
voluntary  association  of  persons,  when  as- 
sembled as  a  deliberative  body,  are  bound 
by  rules  which  they  are  not  shown  to  have 
adopted  and  of  which  they  may  be  entirely 
ignorant  If  the  church  bad  adopted  rules 
governing  the  method  of  transacting  Its  busi- 
ness when  assembled  in  conference,  and  such 
roles  prescribed  that  the  announcement  of 
the  result  of  a  vote  by  the  moderator  of  the 
conference  could  only  be  challenged  by  a 
demand  for  a  division  or  for  a  call  of  the 
vote,  those  who  opposed  the  motion  to  ad- 
journ, having  failed  to  demand  a  division  or 
a  call  of  the  vote  upon  said  motion,  should 
not  be  heard  to  say  that  said  motion  had 
not  carried,  unless  it  be  shown  that  the  mod- 
erator falsely  and  fraudulently  made  such 
announcement  The  simplest  and  most  expe- 
ditious manner  of  ascertaining  the  will  of 
any  assembly  of  persons  is  to  call  for  a  viva 
voce  vote  upon  the  question  before  them. 
The  presiding  officer  of  such  assembly,  whose 
duty  It  is  to  put  the  question  and  announce 
the  result  of  the  vote,  when  such  vote  is 
close,  may  often  be  mistaken  as  to  the  result 
of  the  vote,  and  may  unintentionally  make 
an  erroneous  announcement  The  rule  which 
makes  the  announcement  by  the  presiding 
officer  of  the  result  of  a  viva  voce  vote  con- 
clusive, unless  a  division  or  a  call  of  the 
vote  is  demanded,  should  only  be  applied  to 
cases  In  which  the  announcement  by  such 
officer  is  honestly  made,  and  should  not  be 
invoked  in. .favor  of  a  false  and  fraudulent 
announcement,  or  cme  that  Is  clearly  contra- 
ry to  the  actual  result  No  presiding  officer 
should  be  permitted  to  arbitrarily  or  fraudu- 
lently defeat  the  will  of  the  majority  of  any 
deliberative  assembly  by  making  a  knowing- 
ly false  announcement  of  the  result  of  a  vote, 
merely  because  such  announcement  was  not 
promptly  challenged  In  the  manner  prescribed 
by  the  rules  under  which  the  business  of 
such  assembly  is  transacted. 

The  fellowship  of  the  church  having  been 
withdrawn  from  the  appellant  Gipson  prior 


to  the  meeting  of  fhe  cborcb  In  owference 
on  May  2,  1901,  he  was  not  a  member  of  the 
church  at  that  time,  and  not  entitled  to  vote 
upon  any  question  that  came  before  that 
meeting,  and.  If  he  voted  at  said  meeting,  his 
vote  should  not  be  counted  in  determining 
the  question  of  which  of  the  two  factions 
was  in  the  majority  when  the  divlaiiHi  In  the 
church  occurred. 

Because  of  the  error  in  the  charge  above 
set  out  the  Judgment  of  the  court  below  is 
reversed,  and  the  cause  remanded  for  a  new 
trlaL    Beversed  and  remanded. 


GULF,  O.  &  S.  P.  HT.  CO.  t.  BLANCH- 

ARD.» 

(Court  of  Civil  Appeals  of  Texas.    Feb.  11. 

1903.) 

NEW  TRIAti-NEWliT  DTSCOVBJHBD  BVIDENCB— 
AFFIDAVITS  —  SUFFICIENCY  —  DILIGENCE  — 
STATEMENTS  OF  CONCLUSIONS  —  IMPROPER 
CONDUCT  OF  JURY— COUNTER  AFFIDAVITS- 
APPEAL  —  BURDEN  OF  SHOWINQ  ERROR  — 
FAILURE  TO  CONTEST. 

1.  Where  afBdavits  of  defendant's  attorney 
and  a  juror,  tending  to  show  miscondnct  of  the 
jury  lu  disregarding  special  instractions,  were 
opposed  by  affidavit  of  plaintiff's  attorney  and 
two  jurors  to  the  contrary  effect  a  holdmg  of 
the  trial  court  that  the  charge  of  miscondact 
was  refuted  cannot  be  disturbed  on  appeal. 

2.  Where  the  newly  discovered  evidence  for 
which  a  new  trial  was  sought  was  that  of  a 
witness  who  was  stopping  at  a  hotel  near  the 
place  of  the  accident  which  resulted  in  the  ac- 
tion, and  other  witnesses  from  the  hotd  testified 
on  the  trial,  affidavits  which  do-  not  show  th.it 
movant's  attorney  searched  the  hotel  register, 
or  made  any  inquiries  of  the  guests  there  at  the 
time  of  the  accident,  do  not  show  sufficient  dili- 
gence in  discovering  the  evidence  before  triaT 
to  entitle  movant  to  a  new  trial,  although  the 
witness'  was  a  transient  at  the  hotel,  and  gave 
no  information  about  her  knowledge  of  the  ac- 
cident until  after  trial. 

3.  Affidavits  in  support  of  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence, which  merely  state  that  diligent  inquiry 
was  made  of  persons  likely  to  know  about  the 
matters  in  suit,  and  that  full  investigation  was 
made,  and  all  sources  of  information  searched, 
but  which  fail  to  state  any  specific  thing  that 
was  done  to  discover  evidence,  are  too  general 
and  indefinite  to  support  the  motion. 

4.  The  burden  is  on  an  appellant  to  show  re- 
versible error,  and  the  appellee  is  not  bound  to 
contest  the  points  raised  on  the  appeal. 

Miller,  Special  Judge,  dissenting  in  part 

Appeal  from  District  Court  Milam  County; 
J.  C.  Scott,  Judge. 

Action  by  L.  F.  Blanchard  against  the 
Gulf,  Colorado  &  Santa  F6  Railway  Com- 
pany. From  a  Judgment  for  plalntUf,  de- 
fendant appeals.   Affirmed. 

Chas.  K.  Lee  and  J.  W.  Terry,  for  appel- 
lant Henderson,  Streetman  &  Freeman,  for 
appellee. 

KEY,  J.  On  the  2d  day  of  August  1901. 
L.  F.  Blanchard  was  riding  In  a  wagon  along 
a  public  street  In  the  town  of  Oameron,  and, 

*Rebearlns  denied  April  1,  IMt. 

IT  2.  See  New  Trial,  vol.  87,  Cent  Dig.  I  nO. 
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when  be  came  to  where  the  Gulf,  Colorado  & 
Snnta  F6  Railroad  crosses  the  street,  he 
found  a  long  train  standing  on  the  track,  the 
rear  end  of  -n-blch  was  obstructing  most  of 
the  street  He  undertook  to  drive  across  the 
street,  and,  while  doing  so,  the  train  was 
moved  backward,  struck  the  wagon,  and 
ciuiKPd  him  to  either  fall  or  jump  out.  On 
Soptember  9,  1901,  Blancbard  brought  this 
Buit  against  the  railway  company,  chnrslng 
tbat,  as  a  result  of  the  collision  referred  to, 
he  was  seriously  and  permanently  injured, 
and  also  charging  tbe  defendant  with  several 
acts  of  negligence.  In  its  answer,  the  de- 
fendant charged  tbe  plaintifF  with  various 
acts  of  contributory  negligence.  The  case 
went  to  trial  on  November  12,  1901,  and  re- 
salted  in  a  verdict  and  Judgment  for  tbe 
plaintiff  for  $7,000,  and  the  defendant  has 
appealed. 

1.  The  trial  court  prepared  and  submitted 
to  the  Jury  a  very  fair  and  correct  charge; 
and.  In  addition  thereto,  gave  all  the  special 
instructions  (nine  in  number)  requested  by 
the  defendant.  Nevertheless,  some  objec- 
tions are  now  urged  to  the  court's  charge. 
Without  discussing  them  in  detail,  we  hold 
that  they  are  without  merit,  and  that  the 
court's  charge,  as  supplemented  by  the  re- 
quested instructions  given,  was  as  favorable 
to  the  defendant  as  it  was  entitled  to. 

2.  We  also  overrule  the  assignments  which 
complain  of  the  verdict.  If  the  jury  gave 
credence  to  the  testimony  submitted  by  the 
plaintiff,  we  cannot  say  that  the  verdict  is 
wrong.  It  is  true  that  the  defendant  adduced 
much  testimony  tending  to  break  down  tbe 
plaintiff's  case,  and  indicating  that  he  was 
not  seriously  injured.  But  it  conflicted  with 
that  produced  by  the  plaintiff,  and  the  Jury 
had  the  right  to  conclude  that  tbe  evidence 
on  behalf  of  the  plaintiff  was  more  credible 
than  that  offered  for  the  defendant. 

The  verdict  involves  findings  of  fact  to  the 
ttltct  that  the  defendant  was  guilty  of  negli- 
gence; that  the  plaintiff  was  not  guilty  of 
contributory  negligence;  and  that,  as  a  di- 
rect result  of  the  defendant's  negligence,  the 
plaintiff  was  injured  to  such  an  extent  as  en- 
titled him  to  recover  ?7,000  as  compensation 
therefor.  And  we  hold  that  there  is  testl- 
mouy  in  the  record  that  sustains  all  these 
fimiini^s,  and  the  defendant  is  not  entitled 
to  a  reversal  on  account  of  tbe  objections 
urged  against  the  verdict. 

3.  One  of  the  defendant's  attorneys  made 
t  verified  statement  to  the  effect  that  while 
he  was  in  company  with  an  attorney  for 
the  plaintiff,  near  the  Jury  room,  while  the 
jury  were  considering  the  case,  he  heard  a 
Jurnr  say.  In  substance,  that  special  charges 
were  not  to  be  considered  as  any  part  of  the 
bw  of  the  case,  but  merely  as  embodying  the 
views  of  the  attorneys  asking  such  charges. 
A  Juror  also  made  oath  that,  after  the  case 
»as  submitted  to  the  Jury,  and  while  they 
Were  considering  of  their  verdict,  he  did  not 
bear  tbe  special  charges  read  or  considered. 


and  that  tbe  general  charge  given  by  the 
Judge  was  read  and  discussed  several  times. 

Contesting  these  charges,  the  plaintiff  filed 
affidavits  made  by  the  foreman  and  another 
Juror  to  the  effect  that  the  foreman  read  each 
special  charge  to  the  Jury  several  times,  and 
that  they  were  considered  by  the  Jury  as  part 
of  the  law  of  the  case.  Also  the  plaintiff's  at- 
torney, who  was  referred  to  by  the  defend- 
ant's attorney,  filed  a  verified  statement  to 
the  effect  that  he  was  for  a  short  time  near 
the  Jury  room  with  the  defendant's  attorney, 
and  heard  some  member  of  the  Jury  say  that 
a  certain  charge  was  slg;ned  by  the  Judge, 
and  that  others  were  signed  by  the  attorneys 
for  the  defendant,  but  did  not  hear  the  other 
statements  which  the  defendant's  attorney 
said  he  heard. 

Thus  standing  the  testimony  on  the  8ul>- 
Ject,  the  trial  court  may  have  held  that  the 
charge  of  misconduct  against  the  Jury  was 
refuted,  and  we  cannot  say  that  such  holding 
was  erroneous. 

4.  The  refusal  of  the  court  below  to  award 
the  defendant  a  new  trial  on  account  of 
newly  discovered  evidence  is  assigned  as  er- 
ror, and  that  assignment  Is  strenuously  urg- 
ed in  the  brief  and  argument  submitted  for 
tbe  appellant. 

After  giving  the  question  thorough  con- 
sideration, a  majority  of  this  court  have 
reached  the  conclusion  that  the  showing  of 
dlllgenco  to  procure  the  testimony  before 
trial  was  not  sufficient,  and  that,  for  that 
reason,  the  motion  for  a  new  trial  wos  prop- 
erly refused.  The  new  witness  is  a  Mrs. 
Mullen,  and  her  affidavit,  as  well  as  .iffida- 
vits  made  by  J.  M.  Ralston  and  3.  W.  Evans, 
were  filed  with  and  in  support  of  the  mo- 
tion for  new  trial. 

Mrs.  Mullen'4  affidavit  states:  "On  the  2d 
day  of  August,  1901,  I  was  in  Cameron,  Mi- 
lam county,  Tex.,— and  stopped  at  the  Ruby 
Hotel,  and  in  the  evening  of  said  day,  while 
standing  in  tbe  front  door  of  said  hotel,  about 
seventy-five  yards  from  where  the  railroad 
crosses  Belton  street  Just  below  the  Jail,  I 
saw  a  man  attempt  to  cross  said  railroad  with 
a  canvas-top  hack,  and,  before  bis  hack  got 
across,  I  saw  the  caboose,  which  was  at- 
tached to  a  train  of  cars,  come  back  up 
against  tbe  hind  part  of  the  hack,  and  push- 
ed or  shoved  the  hind  part  of  said  hack 
around  and  off  the  track,  but  did  not  turn  it 
over.  Tlien  the  man  who  was  in  the  hack 
got  out  of  the  hack  at  tbe  front  end,  and 
when  he  jumped  out  he  lit  on  bis  feet,  and  It 
Is  my  Impression  that  he  did  not  fall  at  all.  If 
at  all  not  lower  than  his  knees,  and  was  up 
in  an  instant.  He  did  not  fall  down.  I  was 
looking  right  at  him,  in  plain  view  of  the 
whole  affair.  He  did  not  get  out  of  the  hack 
at  all  until  the  hack  bad  been  pushed  off  the 
track,  and  the  end  of  the  caboose  had  passed 
the  hack.  The  hack  was  stopped  and  still,  at 
the  time  he  got  out  of  the  hack,  he  held  to- 
the  lines  and  was  working  around  there  after 
he  got  out,  and  I  did  not  think  of  bis  being 
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hart  after  seeing  tbe  way  he  got  out  of  back, 
and  the  manner  the  caboose  pushed  the  hack 
around,  so  I  paid  no  more  attention  to  the 
aCFalr  and  heard  nothing  about  It  I  left  for 
my  home  on  the  2:30  train  Sunday  morning 
after  the  occurrence  on  Friday,  and  the  next 
time  I  beard  any  more  about  It  was  when  I 
went  to  Cameron  aa  a  witness  In  the  Moore 
Case,  and  the  Jury  had  rendered  a  verdict  In 
the  case.  I  heard  Mr.  A.  S.  Ruby  speaking 
about  the  case  haying  been  tried,  and  I  then 
remarked  to  Mrs.  Ruby  that  I  had  seen  that 
accident  when  I  was  there  before.  I  did  not 
mention  that  matter  to  any  one  before  the 
trial  of  the  case;  thought  nothing  more  about 
it  until  I  heard  about  the  trial  having  been 
had.  I  never  mentioned  these  facts  to  any 
of  the  railroad  company's  agents,  attorneys, 
or  employes  until  after  the  trial  of  said  cause, 
and  the  first  they  could  have  known  of  my 
seeing  the  accident  was  after  the  trial,  and 
after  my  conversation  with  Mr.  and  Mrs.  Ru- 
by. I  am  a  stranger  in  Cameron,  and  was 
never  there  except  on  these  two  occasions,  and 
was  there  upon  these  two  occasions  as  a  state 
witness  in  the  Moore  case,  and  I  had  no  com- 
munication from  anyone  from  Cameron  or 
Milam  county  between  these  two  visits,  and 
told  no  one  about  having  seen  the  accident 
until  after  the  trial  of  said  case." 

J.  N.  Ralston's  affidavit  states:  "I  was  lo- 
cal attorney  of  defendant  at  Cameron,  and 
in  connectlQu  with  J.  W.  Bvans,  claim  agent, 
was  intrusted  with  the  duty  of  getting  up  all 
the  facta  and  witnesses  In  regard  to  how  tbe 
accident  occurred,  and  I  did  make  diligent 
Inquiry  to  And  out  names  of  all  witnesses 
who  saw  the  accident  or  knew  anything 
about  it,  and  did  not  bear  anything  of  Mrs. 
M.  R.  Mullen  until  after  trial  of  this  case." 

J.  W.  Evans'  affidavit  states:  "I  am  now, 
and  was  at  the  time  that  the  accident  oc- 
curred to  L.  F.  Blanchard,  claim  agent  for 
defendant,  and  It  is  my  duty  and  business 
to  Investigate  the  facts  in  reference  to  any 
claim  made  or  likely  to  be  made  against  the 
said  company  for  damages;  and,  when  the 
accident  in  question  occurred,  I,  In  the  dis- 
charge of  my  said  duties,  came  to  Cameron, 
the  third  day  after  It  occurred,  to  Investigate 
the  facts,  and  learn  and  ascertain  what  per- 
son or  persons  saw  the  accident  or  knew  tbe 
facts  a1;)out  it;  and  from  that  time  on  to 
the  day  of  the  trial  of  the  case  I  was  con- 
stantly Investigating  and  Inquiring  of  all  per- 
sons I  had  any  Intimation  knew  of  any 
facts  or  testimony  bearing  on  the  case;  and 
I,  in  connection  ^Ith  J.  N.  Ralston,  the  com- 
pany's local  attorney,  had  full  charge  of  the 
investigation  of  tbe  facts  and  preparing  the 
company's  defense  in  tills  cause.  I  did  In- 
vestigate the  same  as  fully  and  as  thorough- 
ly as  possible,  and  did  develop  all  sources  of 
Information  that  came  to  my  knowledge,  and 
did  locate  and  talk  to  all  witnesses  that  I 
could  bear  of,  but,  notwithstanding  all  this, 
the  defendant  was  not  advised  and  did  not 
know   that   Mrs.   M.   R.    Mullen   knew   and 


would  testify  to  any  facts  material  to  the 
defense  of  this  case,  or  would  testify  to  the 
facts  set  forth  In  her  affidavit  attached  to 
the  defendant's  motion  for  a  new  trial,  until 
after  the  said  case  was  tried  and  verdict  ren- 
dered. That,  as  shown  by  her  said  affidavit, 
she  did  not  live  In  Cameron,  but  was  a  stran- 
ger there,  only  a  strange  guest  at  a  hotel, 
and  left  Cameron  two  days  after  the  acci- 
dent, and  went  to  her  home  near  Copperas 
Cove,  and  did  not  return  to  Cameron  until 
after  tbe  trial  of  this  cause.  I  did  not  know, 
and  had  no  means  of  finding  out  the  fact, 
that  she  knew  anything  about  the  accident 
In  question,  or  that  she  Imew  of  any  of  the 
facts  set  forth  In  her  affidavit  until  after  tbe 
trial.'' 

The  defendant  knew  from  Information  de- 
rived from  other  sources,  as  well  as  from 
tbe  averments  in  the  plaintiff's  petition,  that 
the  accident  which  gave  rise  to  the  plaintiff's 
suit  occurred  at  a  particular  place  and  on  a 
particular  day.  The  record  does  not  show 
when  citation  was  served,  but  the  defend- 
ant's original  answer  was  filed  October  22, 
1901,  and  it  Is  not  shown  or  claimed  that  tbe 
case  was  tried  so  soon  after  the  defendant 
had  notice  of  the  filing  of  the  suit  as  not  to 
afford  reasonable  time  for  investigation.  As 
soon  as  the  defendant  was  served  with  offi- 
cial notice  of  the  pendency  of  the  suit,  the 
law  placed  upon  it  the  duty  of  inaugurating 
and  prosecuting  diligent  search  to  ascertain 
(1)  who  was  near  enough  to  have  seen  the 
collision.  If  looking,  (2)  who  of  the  persons 
so  situated  were  looking  and  saw  It  and  (3) 
what  they  did  see.  Now,  when  one  Is  cbar- 
ged  with  the  duty  of  ascertaining  who  saw 
a  particular  transaction  which  occurred  in 
broad  daylight  and  in  sight  of  and  near  a 
bouse,  ordinary  Intelligence  and  prudence 
would  suggest  that  the  house  probably  bad 
Inmates,  and  that  one  or  more  of  them  might 
have  seen  the  transaction.  The  very  exist- 
ence of  a  house  near  by  and  In  plain  view  of 
the  scene  would  suggest  that  people  were 
there;  because,  as  a  general  rule,  liouses  are 
occupied  by  people.  But  the  record  Indicates 
that  the  defendant  bad  actual  knowledge,  be- 
fore tbe  trial,  not  only  of  tbe  existence  and 
proximity  of  the  house  where  Mrs.  Mu11«d 
was  stopping,  but  of  the  fact  that  It  was  oc- 
cupied, and  that  its  occupants,  if  at  certain 
places  about  the  house,  could  have  seen  tbe 
accident,  because  it  used  Mr.  Ruby,  the  pro- 
prietor of  the  house,  as  a  witnc^^s,  and  he 
stated  that  he  saw  the  accident  from  bis 
front  gallery,  where  he  was  sitting.  There- 
fore, having  obtained  one  witness  at  that 
house,  who,  while  there,  saw  the  collision, 
surely  reasonable  diligence  required  the  de- 
fendant to  ascertain,  if  it  could,  the  nanaes 
of  the  other  inmates,  and.  If  they  could  be 
found,  interview  them. 

But  we  are  told  that  Mrs.  Mullen  was  not 
a  member  of  Mr.  Rnby's  family,  nor  a  regu- 
lar inmate  of  his  house;  that  she  was  a 
stranger,  and  merely  a  guest  at  a  hotel,  and 
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left  soon  after  the  accident  occurred.  Tbia 
is  all  tme;  bat  the  very  fact  that  the  house 
was  a  hotel  ought  to  have  suggested  to  a 
careful  investigator  that  guests  might  have 
been  there.  And,  as  a  general  rule,  hotels 
keep  regiaters  that  disclose  the  names  and 
addresses  of  temporary  guests.  Besides,  hi 
this  instance,  the  probabilities  are  that,  If 
seasonable  Inquiries  had  been  made  of  the 
landlord,  the  defendant  would  have  ascer- 
tained that  Mrs.  MuUen  was  at  that  time  a 
guest  at  the  hotel.  But  it  is  also  shown  that 
Mn.  MuUen.  prior  to  the  trial,  kept  a  silent 
tongue,  and  told  no  one  what  she  knew. 
That  fact,  however,  can  afford  no  excuse  for 
the  defendant.  In  the  exercise  of  proper  dili- 
gence. It  could  not  wait  until  it  heard  that 
she  saw  the  affair  before  exerting  itself  to 
discover  what  she  knew.  She  being  within  a 
hundred  steps  of  the  collisi(»i,  if  by  reason- 
able diligence  the  defendant  could  have  as- 
certained that  she  was  there,  it  was  Its  duty 
10  to  do,  and  to  exercise  like  diligence  to 
discover  what  she  knew  In  regard  to  it, 
which  would  Involve  a  direct  Inquiry  of  her. 
These  observations  are  sufScIent  to  indi- 
cate our  views  as  to  the  character  and  extent 
of  Investigation  that  should  have  been  made 
to  meet  the  requirement  of  reasonable  dili- 
gence, and  they  are  supported  by  authorities. 
In  G.  C.  &  S.  F.  By.  Co.  v.  Reagan  (Tex.  Civ. 
App.)  34  S.  W.  796,  a  new  trial  was  sought 
OD  account  of  newly  discovered  testimony  of 
one  Work  and  his  wife,  and  the  Court  of 
Civil  Appeals  at  Galveston,  in  refusing  to 
revise  the  action  of  the  trial  court  in  not 
granting  a  new  trial,  said:  "The  affidavits 
of  defendant's  agents  who  had  charge  of  the 
suit  show  very  considerable  efforts  on  their 
part  to  discover  such  testimony  as  that  pre- 
sented In  the  affidavits.  Having  previously 
done  all  that  could  have  been  required  of 
them,  they  propounded  interrogatories  to 
Mrs.  Reagan,  and  caused  her  depositions  to 
be  taken  March  17,  1804,  and  requested  her 
to  state  the  names  and  addresses  of  all  per- 
sons whom  she  knew  or  with  whom  she  had 
talked  about  her  injuries  while  at  Cameron; 
and  the  witness.  In  reply,  gave  the  name  and 
residence  of  Mr.  and  Mrs.  Melson,  and  the 
sister  of  the  former,  living  with  them,  adding 
that  she  knew  no  one  else  at  or  near  Cam- 
eron. Defendant  then  caused  inquhries  to 
be  made  in  that  neighborhood  to  discover 
witnesses  who  might  possess  knowledge  up- 
on the  subject,  but  made  no  Inquiry  of  Mel- 
son, his  wife,  or  sister.  Work  and  wife  left 
that  neighborhood  in  December,  1893,  and 
hence  they  could  not  have  been  found  there 
■t  the  time  search  for  witnesses  was  made. 
But  it  appears  that  Mrs.  Work,  during  Mrs. 
Seagan's  stay  at  Melson's,  was  engaged  In 
attendance  on  Mrs.  Melson  In  such  a  way 
as  to  make  It  probable  that  an  Inquiry  of 
any  member  of  that  family  would  hardly 
bave  failed  to  disclose  the  existence  and 
whereabouts  of  the  witness.  Besides,  It  ap- 
oear*  that  Mrs.   Melson's  depositions  were 


taken  In  the  case,  and  no  effort  seems  to 
have  been  made  to  elicit  Information  as  to 
any  other  witnesses  who  might  possess 
knowledge  on  the  subject  It  further  ap- 
pears that  Walpole,  who  was  produced  as  a 
witness  on  the  stand,  lived  in  1893  on  the 
same  place  in  Milam  county  on  which  Work 
and  wife  then  lived;  that  they  all  left  there 
in  December,  1893,  and  all  are  found  In  Pal- 
estine at  the  time  of  this  trial.  It  Is  to  be 
presumed  that  Walpole  knew  of  the  presence 
of  these  parties  at  Melson's  when  he  was 
there,  and  when  he  was  found  he  could.  If 
asked,  have  given  information  as  to  the  prob- 
ability of  their  havtaig  knowledge  of  the 
same  kind  as  that  which  he  possessed. 
These  are  circumstances  which  bring  in  ques- 
tion the  sufficiency  of  the  diligence  used  to 
discover  such  evidence  as  that  of  the  Works." 
The  Supreme  Court  refused  a  writ  of  error 
in  that  case,  which  gives  it  standing  as  final 
authority. 

In  The  Chicago  &  Eastern  Illinois  Ry.  Co. 
▼.  McKeehan,  5  Ind.  App.  124,  31  N.  B.  831. 
a  new  trial  was  sought  under  a  statute  au- 
thorizing new  trials  after  the  cOurt  has  ad- 
journed for  the  term.  The  suit  was  to  re- 
cover the  value  of  two  horses  killed  by  a 
train,  and  in  the  course  of  the  opinion  the 
court  said:  "In  the  original  complaint  It  wai 
alleged  that  the  horses  entered  upon  the  rail- 
road at  a  point  where  it  ought  to  have  been 
securely  fenced,  but  was  not  At  the  trial, 
appellee  proved  that  he  was  In  possession 
of  lands  lying  upon  both  sides  of  and  ad- 
joining the  railroad  right  of  way,  and  he  had 
his  horses  pasturing  in  a  field  adjoining  the 
railroad;  that  they  were  killed  at  a  highway 
crossing  near  the-  pasture  field,  by  a  train  of 
cars  on  appellant's  road,  at  about  5  o'clock 
a.  m.  on  the  5th  of  January,  1891.  He  also 
Introduced  evidence  tending  to  prove  that 
the  fence  inclosing  the  right  of  way  was  in- 
secure, and  the  horses  went  over  It  upon  the 
railroad,  and  wandered  along  the  track  some 
distance  to  a  cattle  guard  at  a  public  high- 
way crossing;  that  a  north-bound  train  on 
appellant's  road  frightened  the  animals,  and 
caused  them  to  Jump  over  the  cattle  guard 
into  the  highway:  and  a  south-bound  train. 
a  few  hours  later,  collided  with  and  killed 
them  at  the  crosstn;;.  Appellant's  theory  at 
the  trial  was  that  the  animals  did  not  enter 
upon  the  railroad  through  the  right  of  way 
fence,  but  they  escaped  from  the  pasture 
field  into  the  highway  at  a  point  some  dis- 
tance from  the  crossing,  and  wandered  along 
the  highway  to  the  crossing  where  they  were 
killed.  Evidence  was  Introduced  tending  to 
support  this  theory.  After  the  adjournment 
of  the  term  of  the  court  at  which  the  trial 
was  had,  appellant  discovered  that  Rufus 
Weese  and  his  wife  saw  the  horses  escape 
from  the  pasture  field  Into  the  highway,  sev- 
eral hundred  yards  from  the  crossing,  at 
about  4  o'clock  on  the  evening  before  they 
were  killed,  and  saw  them  grazing  along  the 
highway  as  late  as  8  o'clock  on  said  evening. 
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Weese  was  the  first  to  discorer  the  death 
of  the  animals,  and  notified  appellee  thereof. 
He  llTCd  about  100  rods  from  and  In  plain 
view  of  the  crossing,  and  on  the  opposite 
side  of  the  highway  from  the  field  In  which 
the  horses  were  pasturing.  Appellant  show- 
ed, by  affidavits  of  its  claim  agent  and  a  sec- 
tion foreman,  that  they  exercised  diligence 
in  attempting  to  discover  evidence  by  visiting 
the  location  of  the  collision  a  number  of 
times,  and  carefully  examining  the  surround- 
ings, and  by  Interviewing  every  person  In  that 
vicinity  they  had  reason  to  suppose  knew 
anything  about  the  matter.  They  testified 
to  liavlng  consulted  with  a  large  number  of 
persons,  among  them  the  road  supervisor, 
hut  they  did  not  learn  the  names  of  the  per- 
sons 80  consulted,  nor  did  they  learn  any- 
thing that  would  lead  to  the  discovery  of 
the  fact  that  Weese  and  wife  had  possession 
of  information  relevant  to  the  controversy. 
They  did  not  Interview  Weese  or  his  wife, 
biit  gave  as  a  reason  for  not  so  doing  that 
they  had  no  reason  to  believe  those  parties 
knew  anything  about  the  case,  and,  further, 
that  Weese  and  wife  had  agreed  with  each 
other  to  conceal  their  Information  from  the 
attorneys,  officers,  and  agents  of  appellant, 
and  It  would  have  been  useless  to  have  con- 
sulted them.  Weese  and  wife  testified  to 
their  affldavltB  to  the  fact  that  they  agreed 
with  each  other  to  conceal  their  information 
from  appellant,  because  appellee  was  their 
neighbor,  and  they  were  averse  to  going  to 
court  as  witnesses  against  him,  and  they  did 
so  conceal  such  Information  until  after  the 
trial,  when  Weese  informed  one  of  appel- 
lant's servants,  supposing  that  the  case  was 
ended.  At  the  original  trial  evidence  was 
Introduced  tending  to  prove  that  the  horses 
wandered  along  the  highway  from  the  direc- 
tion of  Weese's  house  to  the  crossing.  Also 
two  witnesses  testified,  in  behalf  of  appel- 
lant, that  appellee  admitted  to  them  that  the 
horses  escaped  from  the  field  Into  the  high- 
way, and  then  went  upon  the  railroad  at  the 
crossing  and  were  killed.  It  Is  the  duty  of 
every  litigant  to  be  active  and  vigilant  In 
IJreparlng  for  the  trial  of  his  cause,  and  these 
qualities  would  prompt  him  to  search  for 
evidence  In  the  place  where,  from  the  nature 
of  the  controversy.  It  would  be  most  likely 
to  be  found.  The  law  treats  with  disfavor 
all  attempts  to  reopen  causes  upon  the  ground 
of  newly  discovered  evidence,  and  never  per- 
mits it  to  be  done  except  upon  a  clear  and 
unequivocal  showing  that  the  appellant  was 
diligent  In  his  eftorts  to  procure  the  evidence 
for  the  first  trial.  It  will  be  presumed  that 
the  litigant  could  have  discovered  the  evi- 
dence to  due  time  by  the  use  of  proper  means, 
and  this  presumption  can  only  be  rebutted 
by  a  satisfactory  showing  to  the  contrary, 
particularly  stating  the  means  employed.  It 
is  not  enough  to  allege  In  general  terms  that 
diligence  was  used.  Hlnes  v.  Driver.  100 
Ind.  315;  Beers  v.  Flock,  2  Ind.  App.  567,  28 
N.  E.   1011.    In  the  case  before  us,  appel- 


lant was  to  quest  of  evidence  to  prove  tliat 

appellee's  animals  went  from  the  pasture 
field  toto  the  highway,  and  not  upon  the 
railroad.  Their  presence  in  the  highway,  at 
a  distance  from  the  crossing,  a  short  time  be- 
fore the  tojury,  would  have  been  a  strong 
circumstance  supporting  that  view.  Tracks 
at  the  crossing,  as  shown  by  the  testimony  of 
appellant's  witnesses  at  the  trial,  todlcated 
that  the  horses  had  entered  upon  the  highway 
In  the  vicinity  of  Weese's  house.  Weese 
lived  to  a  situation  which  would  enable  him. 
If  any  one,  to  know  of  the  horses  being  to 
the  highway,  and  yet  he  was  not  applied  to 
for  toformatlon  until  after  the  trial.  Here 
was  an  utter  lack  of  diligence,  a  failure  to 
tovestigate  in  the  place  where,  from  the  na- 
ture of  the  surroundings,  information  would 
be  most  likely  to  be  discovered.  This  delto- 
quency  cannot  be  excused  upon  the  ground 
that  Weese  and  wife  had  agreed  to  conceal 
their  knowledge  from  appellant  It  will  not 
do  to  speculate  upon  what  these  parties  might 
have  done  in  the  event  they  had  been  consult- 
ed, but  it  was  appellant's  plain  duty  to  have 
Interviewed  them,  and  then,  if  they  bad  dis- 
claimed any  knowledge  of  the  matter,  appel- 
•lant  would  not  have  been  to  ignorance 
through  Its  own  fault  The  agreement  of 
Weese  and  wife  to  conceal  their  knowledge 
from  appellant  can  only  be  construed  to  mean 
that  they  would  not  voluntarily  disclose  it 
We  cannot  presume,  In  order  to  relieve  ap- 
pellant from  the  Imputation  of  negligence, 
that  they  would  have  willfully  falsified  re- 
specting the  occurrence." 

In  East  V.  McICee,  14  Ind.  App.  64,  42  N. 
E.  371,  this  rule  is  announced:  "Diligence  to 
the  search  of  evidence  means  more  than  sim- 
ply the  act  of  making  inquiry  of  those  with 
whom  we  come  in  contact  as  to  what  tbey 
may  know  In  reference  to  the  matter  to  con- 
troversy; it  means  thorough  and  untiring 
search  to  the  Immediate  vicinity  of  the  place 
where  the  occurrence  took  place,  and  Inquiry 
of  those  who  were  known,  or  by  reasonable 
search  could  be  found,  who  were  present  or 
In  a  position  where  they  might  have  knowD 
the  facts." 

It  is  also  settled  law  to  this  state  that, 
even  in  an  application  for  a  continuance,  a 
statement  that  the  applicant  "had  made  or 
caused  to  be  made  diligent  toquiry  and  search 
to  ascertain  the  residence  of  a  witness"  is 
too  general,  the  court  holding  that  the  ap- 
plication should  have  stated  to  detail  what 
had  been  done,  and  that  the  statement  quot- 
ed was  a  mere  conclusion  of  the  applicant 
Hogan  V.  Hallway  Co.,  88  Tex.  679,  32  S.  W. 
1035.  The  same,  if  not  a  more  rigid,  rule 
applies  when  a  new  trial  is  sought  on  ac- 
count of  newly  discovered  evidence.  Ry.  v. 
Forsyth,  49  Tex.  178;  Bourland  v.  Sklmnee, 
11  Ark.  671;  Toney  v.  Toney,  73  Ind.  •34; 
Hlnes  v.  Driver,  100  Ind.  823;  East  v.  Me- 
Kee,  14 -Ind.  App.  45,  42  N.  E.  3C8;  Moody 
V.  Priest  69  Iowa,  23,  28  N.  W.  415. 

In    Hlnes   y.    Driver,    supra,   it   is   said: 
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"Where  the  diligence  used  Is  alleged  to  have 
consisted  In  making  Inquiries,  the  time,  place, 
and  circumstances  must  be  stated.  The  rea- 
son for  this  rule  Is  obvious.  The  applicant 
(or  a  new  trial  must  rebut  the  presumption 
existing  against  him,  and  this  he  can  only 
do  by  showing  that  he  made  inquiries  In  the 
proper  quarter  and  In  due  season.  In  spealc- 
Ing  of  the  necessity  of  showing  what  Inquiries 
were  made,  and  their  character.  It  was  said 
in  Toney  v.  Toney,  73  Ind.  3-t,  that  'the  gen- 
eral statements  of  the  appellant  in  his  affi- 
davit that  he  had  been  diligent  In  mailing 
inquiries  of  such  as  he  deemed  Uiiely  to 
Itnow  anything  in  relation  to  the  case  are 
Dot  sufficient  to  overcome  the  manifest  pre- 
sumptions against  him  arising  out  of  the 
tQggestions  above  mentioned.' " 

In  Moody  v.  Priest,  supra,  the  applicant 
stated  "that  be  made  diligent  inquiry  of  all 
persons  likely  to  have  Iznowiedge  or  Infor- 
mation In  relation  to  the  matters  In  suit," 
and  that  statement  was  held  to  be  too  Indefi- 
nite. 

The  rule  announced  in  the  cases  cited  is  be- 
lieved to  be  correct,  and  an  analysis  of  the 
application  under  consideration  will  show 
tliat  it  falls  to  meet  the  requirements  of  that 
role.  For  Instance,  take  Mr.  Ralston's  state- 
ment as  to  diligence,  and  there  Is  an  entire 
absence  of  specification  and  detail  as  to  what 
be  did  In  searching  for  testimony.  In  fact, 
it  would  be  difficult  to  frame  a  statement  of 
diligence  in  more  general  terms  than  he  has 
done.  As  to  Mr.  EJvans,  while  his  affidavit 
is  longer  on  the  subject  of  diligence.  It  also 
deals  in  generalities  and  conclusions,  and  is 
equally  barren  of  details  enumerating  ex- 
actly what  he  did  to  justify  his  sweeping 
conclusions.  His  affidavit,  as  well  as  Mr. 
Balston's,  will  be  searched  in  vain  for  a  spe- 
dflc  statement  that  the  Ruby  Hotel  register 
was  examined,  or  inquiries  made  of  the  land- 
lord, to  ascertain  if  any  guests  were  there 
on  the  day  the  accident  occurred.  If  such 
investigation  was  in  fact  made.  It  could  easi- 
ly have  been  stated;  and.  If  It  was  not  made, 
there  was  a  lack  of  reasonable  diligence. 

Therefore,  conceding  that  the  application 
was  in  other  respects  sufficient,  we  conclude 
that  the  showing  made  as  to  diligence  was  so 
indefinite  and  unsatisfactory  as  to  justify 
the  trial  court  in  refusing  to  award  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence. 

In  reaching  this  conclusion,  we  have  not 
overlooked  the  fact  that  this  point  has  not 
been  urged  in  this  court  by  appellee's  coun- 
sel. But  an  appellee  is  not  compelled  to  ap- 
pear by  brief  or  otherwise  in  this  court,  and, 
vben  be  does  so,  he  should  not  be  held  to 
concede  the  correctness  of  every  proposition 
of  law  asserted  by  his  adversary  and  not 
specifically  denied  t)y  him.  The  burden  rests 
upon  the  appellant  to  show  reversible  error, 
and.  If  we  conclude  that  a  ruling  complained 
«f  was  correct,  though  for  a  different  reason 
than  that  assigned  by  the  appellee,  it  is  our 


duty  to  sustain  that  ruling.  And  this  Is 
particularly  true  when  a  new  trial  is  refused, 
and  that  ruling  is  complained  of;  because  the 
ending  of  litigation  is  a  matter  in  which  oth- 
er suitors  and  the  public  have  an  interest. 
The  Ready  Roofing  Co.  v.  Taylor,  15  Biatchf. 
08,  Fed.  Cas.  No.  11,613. 

Our  conclusion  is  that  no  reversible  error 
has  been  shown,  and  therefore  the  Judgment 
will  be  affirmed.    Affirmed. 

STREETMAN,  J.,  having  been  of  counsel, 
did  not  sit  In  this  case. 

'MIT.LISR,  Special  Judge  (dissenting).  A 
majority  of  the  court  are  of  the  opln'on  that 
by  proper  Inquiry  appellant  would  have  as- 
certained before  the  trial  that  Mrs.  Mullen, 
tlie  new  witness,  saw  the  accident.  I  am  un- 
able to  concur  in  this  conclusion. 

Mrs.  Mullen— a  stranger  in  Cameron— was 
temporarily  stopping  at  a  hotel  near  where 
the  accident  happened,  and  left  the  second 
day  afterwards  for  her  home  in  another  coun- 
ty, where  she  remained  until  called  back  to 
Milam  county  as  a  witness  in  a  criminal  case 
after  the  trial  of  the  present  case.  The  plain 
effect  of  her  affidavit  is  that  she  told  no  one 
in  Cameron,  and  no  one  there  knew,  that 
she  had  seen  the  accident,  until  on  her  return 
she  heard  the  hotel  proprietor,  Mr.  Ruby, 
talking  about  the  case  having  been  tried. 
Then  for  the  first  time  she  let  It  be  known 
that  she  saw  what  had  occurred.  If  she 
speaks  truly  In  saying  no  one  in  Cameron 
before  that  knew  that  she  had  seen  the  colli- 
sion, appellant  could  not  have  learned  from 
any  one  in  Cameron  that  she  would  be  a 
witness. 

It  appears  from  the  affidavit  of  appellant's 
claim  agent  that  the  investigation  of  the  ac- 
cident was  begun  by  him  on  the  third  day 
after  it  occurred,  and  from  then  to  the  trial 
he  did  "locate  and  talk  to  all  witnesses  he 
could  hear  of,"  and  Inquire  of  all  persons 
that  he  "had  any  intimation  knew  of  any 
facts  or  testimony  bearing  on  the  case,"  but 
he  did  not  hear  anything  about  Mrs.  Mullen; 
and,  from  the  affidavit  of  the  local  counsel 
of  appellant,  it  appears  that  he  did  make  in- 
quiry "to  find  out  the  names  of  witnesses 
who  saw  the  accident  or  knew  anything  about 
it,  and  he  did  not  hear  anything  of  Mrs. 
Mnllen  until  after  the  trial  of  the  case." 
While  the  persons  talked  to  and  inquired  of 
for  the  names  of  those  who  saw  the  accident 
or  knew  anything  about  it  are  not  enumerat- 
ed In  the  affidavits,  Mr.  Ruby,  besides  several 
other  eyewitnesses,  were  evidently  among 
them,  because  they  were  discovered  and  call- 
ed by  appellant's  agent  to  testify  at  the  trial. 
The  language  of  these  affidavits,  though  gen- 
eral, is  not  fairly  susceptible  of  any  other 
construction,  and  consequently  appellant  is 
entitled  to  the  benefits  of  such  construction. 
It  therefore  follows,  as  well  from  these  affi- 
davits as  from  the  one  by  Mrs.  Mullen,  that 
no  inquiry  at  Cameron  or  about  the  scene  of 
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tbe  accident  from  the  time  appellant  begun 
Us  InTestlgatlon  until  tbe  trial— a  period  of 
about  three  months— would  have  led  to  the 
discovery  of  the  new  witness. 

But  it  Is  contended  that  appellant's  agent 
investigating  the  facts  should  have  examined 
the  hotel  register,  or  inquired  of  the  proprie- 
tor, to  get  the  names  and  addresses  of  every 
one  stopping  there,  because  the  hotel  was  in 
sight  of  the  place  of  accident;  and  that  he 
either  should  have  written  to  each  of  such 
persons,  or  sent  some  one  to  talk  with  them 
to  find  out  if,  perchance,  some  one  of  them 
did  not  see  the  occurrence;  and  this,  too, 
when  such  guests,  though  having  apparently 
full  opportunity  to  do  so,  had  given  no  in- 
timation to  any  one  that  they  had  ever 
heard  of  or  seen  the  collision.  It  does  not 
seem  to  me  that  tbe  Reagan  Case  and  other 
authorities  relied  upon  In  the  majority  opin- 
ion support  this  view.  In  that  case  defend- 
ant's attention  was  specially  directed  to 
Mr.  and  Mrs.  Melson,  as  persons  with  whom 
Mrs.  Reagan  stayed  at  Cameron,  and  with 
whom  she  consequentiy  had  probably  talk- 
ed about  her  injuriea  ikrs.  Work,  on  ac- 
count of  whose  testimony,  a  new  trial  was 
sought,  was  engaged  In  attaidance  upon 
Mrs.  Melson,  while  Mrs.  Reagan  was  stop- 
ping there,  and  so  had  an  opportunity  of  ob- 
serving whether  Mrs.  Reagan  appeared  to 
be  injured.  Defendant  took  Mrs.  Melson's 
deposition,  but  did. not  ask  her  if  any  one 
besides  herself  bad  observed  Mrs.  Reagan 
while  at  her  home,  and  defendant  further 
omitted  to  inquire  of  its  witness  Walpole, 
who  was  at  the  trial  and  knew  of  the  pres- 
ence of  Mrs.  Work  at  Mrs.  Melson's  while 
he  was  there,  as  to  who  was  there  and  had 
an  opportunity  of  seeing  Mra  Reagan  while 
she  stayed  there.  Inquiry  of  either  Mrs. 
Melson  or  Walpole  as  to  who  else  besides 
themselves  knew  what  they  knew  would 
have  led  to  the  discovery  of  l£rs.  and  Mr. 
Work,  and  the  court,  therefore,  held  that 
failure  to  make  such  Inquiries  was  a  lack 
of  diligence  on  the  part  of  defendant  in  the 
Reagan  Case. 

But  from  what  witness  in  the  present  case 
could  appellant,  by  the  most  searching  ques- 
tions, have  learned  that  Mrs.  Mullen,  prob- 
ably saw  tbe  accident  in  question?  Inquiry 
of  those  at  tbe  hotel  with  whom  she  bad 
communicated  would  not  have  availed  any- 
thing. Tbe  fact  that  she  said  nothing  to  any 
one  about  tbe  accident,  although  remaining 
at  the  hotel  for  two  days  afterwards,  sup- 
ported the  Inference  that  in  all  likelihood  she 
knew  nothing  about  It  Any  guest  who  had 
seen  the  accident  might  naturally  have  been 
expected  to  mention  it  to  some  one,  and  de- 
fendant's claim  agent  who  questioned  Mr. 
Ruby,  tbe  proprietor  of  tbe  hotel,  who  did 
see  it,  if  be  knew  of  any  one  else  who  saw 
it,  might  reasonably  accept  his  statements 
without  sending  some  one  after,  or  writing 
to,  every  traveler  residing  however  distant 
who  happened  to  be  on  that  day  registered 


at  the  hoteL  If  the  list  of  transient  goests 
was  a  long  one,  and  their  residences  in  re- 
mote quarters  of  the  country,  as  might  on 
particular  occasions  well  be  the  case,  the 
rule  laid  down  by  tbe  majority  would  make 
the  preparation  of  causes  for  trial  a  more 
dlfl9cult  and  expensive  proceeding  than.  In 
my  opinion,  is  necessary  or  practical,  and 
ordinarily  such  efforts  would  be  without  any 
compensating  results,  for  tbe  chances  of  any 
particular  guest  having  seen  the  accident 
would  be  small,  and,  if  he  saw  it,  of  not 
mentioning  It  to  any  one,  quite  remote. 

Appellant  in  tbe  present  case  bad  only 
about  three  months  in  which  to  procure  its 
evidence,  while  in  the  Reagan  Case  the  court, 
referring  to  tbe  long  lapse  of  time  before  tbe 
trial  for  preparation,  said:  "When  tbe  time 
and  opportunity  for  preparation  have  been 
great,  the  more  complete  should  be  the  show- 
ing of  diligence,  and  of  the  Importance  of  tbe 
desired  testimony."  I  do  not  think  any  lach- 
es can  be  imputed  to  tbe  appellant  for  fall- 
ing to  learn  of  Mrs.  Mullen  as  a  witness  be- 
fore tbe  trial. 

Appellee's  counsel  do  not  rely  in  their  brief 
upon  the  point  so  far  discussed,  but  insist 
that  tbe  newly  discovered  evidence  is  mere- 
ly cumulative,  and  for  that  reason  fumlsbea 
no  ground  for  a  new  trlaL 

Appellee  testified  that  in  consequence  of 
the  collision  of  tbe  moving  car  with  bis 
wagon  be  was  knocked  out,  and  "sorter 
wrenched  around,"  and  in  falling  bis  hip  and 
side  struck  the  ground,  which  tbrew  him 
back  and  wrenched  him  around;  that,  after 
be  got  up,  he  went  to  bis  borses  and  caught 
them  by  the  bits,  and  tbe  next  thing  be  re- 
membered he  was  standing  leaning  over, 
and  bis  back  was  paining  him.  Tbe  testimo- 
ny in  his  behalf  was  to  tbe  effect  that  as  a 
result  of  tbe  collision  he  received  injuries 
of  a  very  serious  and  permanent  nature. 

It  Is  in  evidence,  on  the  other  hand,  that 
shortly  before  appellee  got  to  the  crossing, 
and  while  he  was  driving  at  a  rapid  trot, 
the  front  wheels  pulled  out  from  under  his 
wagon,  causing  him  to  pitch  forward  some 
distance,  and  fall  pretty  hard  on  bis  bands 
and  knees.  The  weight  of  tbe  testimony 
tended,  in  my  opinion,  to  support  appellant's 
contention  that  appellee's  injuries  were  not 
serious  or  lasting,  and  that,  such  as  tbey 
were,  they  were  more  likely  due  to  tbe  first 
fall  than  to  tbe  effect  of  the  collision. 

Several  eyewitnesses  to  the  accident  at  tbe 
crossing  were  called  by  appellant,  and  gave 
their  version  of  tbe  occurrence,  but  from 
tbe  vagueness  of  their  testimony  tbey  left  it 
uncertain  as  to  whether  appellee  was  knock- 
ed out  of  his  wagon  by  tbe  impact  of  tbe 
car,  or  whether  he  fell  or  Jumped  out,  and 
as  to  what  part  of  his  body  struck  tbe 
ground.  None  of  these  witnesses  said  any- 
thing as  to  whether  the  wagon  was  In  mo- 
tion or  had  come  to  a  standstill  when  appel- 
lee left  It.  No  reason  Is  given  in  the  affida- 
vit for  a  new  trial  why  these  witnesses  were 
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not  examined  by  appellant's  counsel  upon 
this  last  point,  and  since  the  fact.  If  true,  as 
stated  In  Mrs.  Mullen's  affidavit,  tbat  the 
wagon  was  standing  still  apparently,  might 
bare  been  shown  by  some  of  them,  a  new 
trial  to  establish  that  fact  by  a  new  witness 
should  probably  be  denied  for  lack  of  dili- 
gence In  not  proving  it  by  the  witnesses  at 
the  trial,  who,  so  far  as  the  record  discloses, 
might  have  testified  on  the  subject.  Walker 
v.  Brown,  66  Tex.  556,  1  S.  W.  797. 

Buit  the  proposed  new  testimony  of  Mrs. 
Mullen,  an  apparently  credible  witness,  re- 
lates to  other  subordinate  facts  that  have 
an  important  bearing  on  the  main  issue  In 
the  case.  The  effect  of  her  affidavit  Is  that 
the  appellee  was  neither  knocked  out  nor 
fell  out  of  tbe  hack  as  a  result  of  the  Jar 
or  collision,  but  tbat  be  voluntarily  got  out 
of  tbe  front  end  by  Jumping,  and  In  so  doing 
be  "lit  on  his  feet,"  and,  if  he  fell  at  all,  It 
was  not  lower  than  his  knees;  that  from 
the  way  In  which  he  got  out,  and  the  man- 
ner In  which  the  car  pushed  tbe  hack 
around,  he  was  so  evidently  not  hurt  that  she 
paid  no  further  attention  to  the  matter. 

If  a  Jury  should  believe  this  apparently 
dlslntraested  witness  rather  than  tbe  appel- 
lee—and it  Is  their  peculiar  province  to  de- 
cide controverted  Issues  of  fact— it  is  in  tbe 
highest  degree  improbable  that  they  should 
find  that  appellee  was  injured  in  tbe  man- 
ner and  to  the  extent  found  In  the  first  ver- 
dict. He  could  not  reasonably  have  received 
the  serious  and  permanent  Injuries  he  com- 
plained of  In  Jumping  out  of  the  front  end 
of  bis  back  and  alighting  on  his  feet,  when 
that  end,  as  the  other  witnesses  testified, 
was,  as  the  result  of  tbe  collision,  on  the 
ground.  If  be  did  so  alight,  his  injuries  must 
almost  necessarily  have  resulted  from  his 
first  fall  a  few  minutes  before,  wheA  be 
pitched  forward  and  landed  pretty  hard  on 
his  hands  and  knees.  Mrs.  Mullen's  affida- 
vit. If  accepted  as  true,  almost  conclusively 
excludes  the  theory  upon  which  appellee  re- 
covered. 

If  no  laches  can  be  Imputed  to  appellant  In 
not  having  Mtb.  Mullen  at  the  trial— and  her 
evidence  is  so  conclusive  that  It  will  proba- 
bly change  the  verdict  upon  another  trial- 
does  not  common  Justice  demand  that  appel- 
lant should  have  an  opportunity  of  submit- 
ting it  to  a  Jury?  To  hold  otherwise  In  this 
case,  where  the  verdict  is  against  the  weight 
of  the  testimony,  would  be  to  practically  de- 
prive a  litigant  of  his  day  in  court  Wolf  v. 
Mahan,  B7  Tex.  176.  The  rule  against  allow- 
ing new  trials  on  account  of  newly  discovered 
cumulative  evidence  does  not  apply  in  such 
cases.  Mitchell  v.  Bass,  26  Tex.  872;  Ry. 
Co.  V.  Forsyth,  47  Tex.  171;  Ry.  Co.  v.  Bar^ 
ron,  78  Tex.  425,  14  S.  W.  688;  Ry.  Co.  v. 
Reagan  (Tex.  Civ.  App.)  84  a  W.  79a  As  a 
general  principle,  that  rule  la  salutary  in  or- 
der to  prevent  tbe  needless  protraction  of  lit- 
igation and  to  enforce  tbe  diligent  prepara- 
tion of  causes  for  trial,  and,  ordinarily,  it 


imposes  no  undue  hardships  upon  litigants, 
because  such  evidence  Is  not  likely  to  bring 
about  a  different  result  But  the  rule  Is  not 
to  be  so  extended  or  inflexibly  applied  m  to 
defeat  Uiq  ends  of  Justice.  "And,  after  all." 
says  the  court  la  Parsons  v.  Ij.  B.  &  B.  Street 
Railway  (Me.)  52  Atl.  1007,  "while  It  Is  Im- 
portant to  have  the  genera!  rules  In  regard 
to  the  granting  of  new  trials  upon  this 
ground,  which  may  be  known  to  tbe  profes- 
sion, and  by  which  the  court  will  be  govern- 
ed as  far  as  practicable,  each  case  differs  so 
materially  from  every  other  tbat  the  decision 
of  the  question  as  to  whether  or  not  a  new 
trial  should  be  granted  in  any  particular  case 
must  necessarily  depend,  to  a  very  large  ex- 
tent but,  of  course,  within  tbe  limits  of  such 
general  rules,  upon  the  sound  discretion  of 
the  court,  which  will  always  be  actuated  by 
a  desire,  upon  tbe  one  hand,  to  put  an  end  to 
litigation  when  the  parties  have  fairly  had 
their  day  In  court  and,  upon  the  other,  to 
prevent  the  likelihood  of  any  Injustice  being 
done." 

Our  statutes  ptovide  that  new  trials  may 
be  granted  "for  good  causes,"  and,  as  stated 
by  Lord  Mansfield  in  Bright  v.  Eynon,  1  Burr. 
395,  "the  reasons  for  granting  new  trials 
must  be  collected  from  the  whole  evidence, 
and  from  the  nature  of  the  case  considered 
under  all  Its  circumstances." 

In  Railway  (>>.  v.  Boon  (Tex.  Sup.)  1  S.  W. 
6^,  the  verdict  was  upon  conflicting  testi- 
mony, and  a  new  trial  was  denied  on  the 
ground  that  the  new  testimony  was  cumula- 
tive. The  court  however,  added,  "Nor  can  it 
be  said  tbat  it  would  probably  change  the 
result  of  the  suit  on  another  trial." 

In  the  Reagan  (3ase  the  court  observes: 
"The  evidence  to  procure  which  the  new  tri- 
al Is  sought  Is  not  of  a  conclusive  nature, 
nor  can  we  say  it  would  or  might  change  the 
result  If  another  trial  were  bad  and  it  were 
produced." 

Where  the  additional  testimony  to  tbe 
same  fact  leaves  it  still  doubtful,  a  new  trial 
should  be  denied  on  the  ground  that  tbe  tes- 
timony is  cumulative,  but  If  the  new  evi- 
dence Is  sufficient  to  render  clear  tbat  which 
was  before  a  doubtful  case,  it  is  not  within 
the  meaning  of  the  law,  cumulative,  and  in 
such  cases  Justice  and  precedent  require  that 
it  should  be  submitted  to  the  Jury.  14  Bncy. 
PI.  &  Prac.  821;  ElUs  v.  Olnsburg,  163  Mass. 
146,  39  N.  B.  800;  Keet  v.  Mason,  167  Mass. 
154,  46  N.  B.  81;  Berberich  v.  U  B.  Co.  (Ky.) 
46  S.  W.  692;  State  v.  Stowe,  S  Wash.  St 
206,  28  Pac.  837,  14  L.  R.  A.  609;  Anderson 
V.  State,  43  Conn.  619,  21  Am.  Rep.  669;  Kels- 
ter  y.  Rankin  (Sup.)  54  N.  Y.  Supp.  275;  So- 
lowye  V.  Hazlett  (City  Ot  N.  Y.)  71  N.  Y. 
Supp.  486;  Parsons  v.  Railway  (Me.)  52  AtL 
1007;  8  Graham  &  Waterman  on  New  Trials, 
1064. 

While  tbe  new  evidence  in  the  present  case 
la  of  the  same  general  character  as  the  tes- 
timony of  some  of  appellant's  witnesses,  It 
furnishes  some  additional  grounds  in  support 
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of  Its  defense.  The  proposed  testimooy  is 
more  than  a  simple  repetition  in  substance 
jind  effect  of  what  was  before  testified  to.  It 
is  distinct  and  positive  evidence  of  the  facts 
and  circumstances  left  in  doubt  by  the  for- 
mer testimony,  and  which,  If  ^tabllshed  In- 
ferentially,  supports  appellant's  main  con- 
tention. The  fact  for  determination  of  the 
Jury  was  whether  appellee  was  seriously  or 
permanently  injured  by  the  collision,  and  the 
new  evidence  establishes  subordinate  facts 
not  positively  and  distinctly  before  in  evi- 
■denee,  which,  if  true,  effectually  excludes  the 
posslbiilty  that  he  was  so  injured,  in  my 
-opinion,  the  new  evidence  is  not,  within 
the  meaning  of  the  best-considered  authori- 
ties, entirely  cumulative. 

Appellee  suggests,  as  a  further  reason  for 
refusing  a  new  trial,  that  appellant's  counsel 
declined  to  promptly  Inform  his  counsel  of 
ihe  name  of  the  new  witness,  or  to  give  them 
an  opportunity  of  getting  from  her  a  counter 
aflidavlt,  or  of  calling  her  before  the  trial 
court  for  cross-examination.  It  appears  that 
appellee's  counsel  learned  from  the  opposing 
counsel,  about  a  week  before  the  motion  for 
new  trial  was  filed,  that  such  motion  would 
be  made  upon  the  ground  of  newly  dlscover- 
«d  evidence,  but  was  unable,  until  the  day 
before  the  motion  was  filed,  to  get  from  them 
the  name  of  the  new  witness.  The  witness 
lived  In  an  adjoining  county,  and  did  not  give 
her  affidavit  until  a  day  before  the  motion 
was  fll-^d.  Appellee's  counsel  was  given  the 
motion  before  it  was  filed,  and  on  the  day  the 
Btfidavit  of  the  new  witness  was  obtained. 
This  was  on  the  6th  of  the  month,  and  the 
court  did  not  adjourn  for  the  term  until  the 
■9th.  I  do  not  find  in  these  circumstances  any 
intention  to  deprive  appellee's  counsel  of  a 
«bance  to  Inquire  into  the  facts  stated  in  the 
Affidavit. 

I  am  of  the  opinion  that  the  refusal  of  the 
trial  court  to  grant  a  new  trial  on  the  ground 
of  newly  discovered  evidence  was  erroneous, 
and  that  the  judgment  of  that  court  ought  to 
he  reversed. 


LOCHRIDGE  r.  CORBETT  et  al. 

<Court  of  Civil  Appeals  of  Texas.    March  21, 
1903.) 

BJECTMENT  —  EVIDENCE  OP  TITLE  —  SECOND- 
ARY EVIDENCE  —  PROBATE  PROCEBDINOS — 
RECITALS  IN  DEEDS  —  JUDGMENTS  —  ESTOP- 
PEL BY  JUDGMENTS— BONA  FIDE  PURCHAS- 
ERS—LACHES— APPEAL-HARMLESS  ERROR. 

1.  In  ejectment,  where  plaintiff  claimed  title 
under  conveyances  from  the  original  owner  of 
the  beadright  certificate,  and  defendant  claim- 
ed under  a  conveyance  from  heirs  of  the  orig- 
inal owner,  and  defendant  was  in  possession,  a 
finding  by  the  trial  court  that  defendant's  ven- 
dors were  not  shown  to  be  heirs  of  such  own- 
er was,  if  error,  immaterial. 

2.  In  ejectment,  secondary  evidence  Is  ad- 
missible on  the  issue  of  transfer  of  title,  after 
proof  of  death  of  all  parties  having  knowledge 
-of  tlie  alleged  transaction,  and  proof  of  search 
for  lost  original  papers. 

3.  In  ejectment,  the  inventory  and  appraise- 


ment of  the  estate  of  a  grantor  in  plaintiff's 
chain  of  title,  showing  that  the  headright  cer- 
tificate to  the  laud  was  inventoried  and  apprais- 
ed as  a  part  of  the  estate,  and  the  order  of  the 
court  authorizing  and  approving  the  sale  of  the 
certificate,  and  the  administrator's  deed  recit- 
ing its  purchase  by  his  decedent  from  the  orig- 
inal owner,  thougli  they  are  not  binding  on  the 
heirs  of  the  original  owner  or  their  grantees, 
nor  are  the  declarations  evidence  of  the  truth 
of  the  matters  stated,  are  admissible  in  evi- 
dence as  muniments  of  title  and  declarations  of 
ownership. 

4.  An  unlocated  land  certificate  is  a  chattel 
passing  by  verbal  sale  and  delivery,  long-con- 
tinued possession  of  which  under  a  claim  of 
right,  attended  with  acts  of  dominion  and  con- 
trol, may  be  suiDcient,  after  witnesses  of  the 
supposed  sale  are  dead,  to  support  the  pre- 
sumption of  a  sale. 

5.  In  ejectment,  plaintift  offered  iu  evidence 
a  judgment  in  favor  of  a  grantee  from  a  gran- 
tor in  plaintiff's  chain  of  title,  establishing  title 
in  such  grantee  to  a  part  of  the  lands  covered 
by  the  beadright  certificate  imder  which  plain- 
tiff's lauds  were  also  located,  against  the  heirs 
of  the  original  owner  of  the  certificate,  under 
whom  defendant  claimed.  Plaintiff's  grantor 
was  not  vouched  in-  the  action  to  warrant  title. 
Beld,  that  the  judgment,  laclting  mutuality,  in 
that  plaintiff's  grantor  was  not  a  party,  would 
not  operate  as  an  estoppel  on  defendant. 

6.  'The  judgment  should  have  been  admitted 
as  an  assertion  of  title,  under  the  same  certifi- 
cate as  that  under  which  plaintiff  claimed. 

7.  One  who  seelia  to  establish  title  to  lands 
against  a  purchaser  under  conveyances  from 
the  original  owner  of  the  headright  certificate, 
under  which  the  lands  were  located,  on  the 
ground  of  bona  fide  purchase  from  the  heirs  of 
such  owner,  must  establish  the  fact  that  they 
were  the  heirs. 

8.  The  rights  of  one  who  has  acquired  a  le- 
gal or  equitable  title  to  lands  cannot  be  barred 
by  lapse  of  time,  unaccompanied  by  adverse  pos- 
session. 

Appeal  from  District  Court,  Harris  County; 
Chas.  E.  Ashe,  Judge. 

Action  by  H.  M.  Lochridge  against  W.  C. 
Corbett  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals,  and  defendants 
prosecute  cross-assignments  of  error.  Re- 
versed. 

Jacob  G.  Baldwin,  for  appellant  Rowe  & 
Rowe,  for  api>ellees. 

GILI.1,  J.  By  this  action  appellant  sought 
to  establish  his  title  to  the  Samuel  Toung 
survey  of  land  in  Harris  county,  and  to  re- 
cover possession  thereof  from  the  appellee 
W.  C.  Corbett.  Judgment  by  default  was 
rendered  against  other  parties  made  defend- 
ants, but  Corbett  answered  by  general  de- 
nial, pica  of  not  guilty,  and  limitation;  and, 
in  a  trial  before  the  court  as  to  him,  judg- 
ment was  rendered  that  appellant  take  noth- 
ing and  pay  the  costs.  Lochridge  has  ap- 
pealed and  assigned  errors. 

Appellant  claims  under  an  &lleged  purchase 
of  the  land  certificate  from  Samuel  Young, 
the  original  grantee,  connecting  himself  with 
the  alleged  purcliaser,  as  will  hereinafter  ap- 
pear. Appellee  claims  under  the  alleged  heirs 
of  Samuel  Young,  with  whom  he  connects  by 
mesne  conveyances.  It  thus  appears  that  it 
appellant  has  established  a  sale  and  transfer 
of  the  certificate  from  Samuel  Yoimg,  as  al- 
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leged,  he  Bbonld  be  permitted  to  recover;  no 
title  by  limitation  being  shown  in  appellee. 
If  sach  transfer  ha»  not  been  shown,  and 
appellant  has  not  been  prevented  from  es- 
tablishing the  fact  by  some  erroneons  ruling 
of  the  court,  the  Judgment  of  the  trial  court 
is  rigbt,  and  should  be  affirmed.  This  being 
the  sole  Issue,  and  Corbett  being  in  posses- 
sion, the  finding  of  the  court  that  his  vendors 
were  not  shown  to  be  the  heirs  of  Toung,  if 
error.  Is  immaterial. 

On  the  23d  day  of  November,  1838,  the 
board  of  land  commissioners  of  Harrisburg 
county  Issued  to  Samuel  Young  a  second- 
class  beadrlght  certiflcate  No.  1026,  for  one- 
tUrd  league  of  land.  The  certificate  recited 
that  Young  personally  appeared  before  the 
board  on  the  date  named,  ahd  made  the  proof 
required  by  law  to  entitle  him  to  its  issuance^ 
The  original  certificate  was,  subsequent  to 
18S2.  located  <«  681  acres  of  land  In  Wash- 
ington county,  Tex.,  and  the  certificate  re- 
turned to  the  land  office.  Thereupon,  on  De- 
cember 1,  1858,  there  was  issued  in  the  name 
of  Samuel  Young  certificate  No.  396  6/403, 
for  tbe  nnlocated  balance  not  appropriated 
by  the  original  certificate.  The  proof  admit- 
ted does  not  disclose  who  located  the  certifi- 
cate in  Washington  county,  nor  furnish  any 
history  of  the  land  since  its  location.  As  to 
the  certificate  for  the  nnlocated  balance,  the 
name  of  G.  W.  Crawford  appears  beneath 
tbe  file  mark  thereon,  and  the  same  was  lo- 
cated in  Harris  county  upon  tbe  land  In  con- 
troversy. It  is  not  shown  who  procured  this 
location,  but  the  patent  Issued  In  the  name 
of  Samuel  Young  was  delivered  to  G.  W. 
Crawford.  Its  date  is  1861.  The  signifi- 
cance of  the  appearance  of  Crawford's  name 
In  these  connections  will  appear  from  the  fol- 
lowing: Plaintiff  adduced  in  evidence  a  deed 
from  the  administrator  of  Cyrus  T.  Ward, 
deceased,  to  G.  W.  Crawford,  purporting  to 
convey  to  him,  as  purchaser  at  a  public  sale 
thereof,  certificate  No.  1026,  issued  to  Sam- 
uel Young  for  one-third  league  of  land.  This 
deed  was  dated  November  11,  1852.  On  May 
25.  1868,  George  W.  Crawford  deeded  to 
Isaac  V.  Lochrldge  the  land  in  controversy  in 
this  suit,  describing  it  as  "survey  No.  1032 
by  virtue  of  certificate  No.  396  6/403  issued 
by  the  commissioner  of  claims  on  the  1st  of 
December,  1838,  for  the  unlocated  balance  of 
headri^t  certificate  No.  1026  issued  by  the 
board  of  land  commissioners  of  Harrisburg 
county  on  November  2,  1838,  ♦  ♦  •  the 
same  being  a  portion  of  the  headlight  of  Sam- 
uel Young,  the  certificate  having  been  trans- 
ferred by  Young  to  Cyrus  T.  Ward  and  by 
tbe  administrator  of  Ward  to  me  [G.  W. 
(Trawford]  November  11,  1862,  and  by  me  lo- 
cated and  patented  February  6,  1861."  On 
the  Ist  dfty  of  February,  1898,  I.  P.  Loch- 
rld^ie  conveyed  the  land  to  appellant.  It 
thus  appears  that  appellant's  chain  of  title  is 
perfect.  If  by  the  proof  admitted  it  is  made 
to  anpear  that  Samuel  Young  transferred  the 
eertlflcnte  to  Cyrus  Ward.  It  should  be  stat- 
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ed  tn  this  connection  that  by  proof  of  death 
of  all  parties  having  actual  knowledge  of 
tbe  alleged  transactions,  and  proof  of  search 
for  lost  originals,  the  proi)er  predicate  was 
laid  for  the  Introduction  of  secondary  evi- 
dence on  the  issue  of  the  transfer. 

There  are  two  questions  presented  for  our 
consideration  upon  this  appeal:  First  Did 
the  court  err  In  holding  that  the  evidence  ad- 
mitted was  not  sufficient  to  establish  prima 
facie  a  transfer  of  the  certificate  from  Sam- 
uel Young  to  Ward?  Second.  Did  the  court 
err  in  excluding  evidence  proffered  by  appel- 
lant, the  exclusion  of  which  is  complained  of 
in  assignments  noticed  hereafter? 

The  first  question  we  shall  not  discuss  at 
length,  as  It  Involves  an  expression  of  opin- 
ion as  to  the  force  and  weight  of  the  evi- 
dence, and,  in  view  of  another  trial,  we  re- 
frain from  doing  this.  We  are- of  opinion  It 
does  not  Justify  this  court  in  here  rendering 
Judgment  for  appellant,  and  hence  the  prayer 
of  appellant  In  this  respect  is  refused. 

It  has  already  been  stated  that  the  deed 
from  Ward's  administrator  to  G.  W.  Craw- 
ford was  admitted  In  evidence.  A  part  of  It, 
reciting  the  purchase  of  the  certificate  by 
Ward  from  Young,  was  excluded.  Appellant 
offered  in  evidence  the  inventory  and  ap- 
praisement of  the  estate,  showing  that  the 
certificate  was  Inventoried  and  appraised  as 
a  part  of  tlie  estate.  He  (^ered,  also,  tbe 
orders  of  the  court  authorizing  the  sale,  and 
the  report  and.  approval  of  sale.  On  objec- 
tion of  appellee,  these  were  excluded.  Tbe 
grounds  of  objection  were  that  the  declara- 
tions of  transfer  and  assertions  of  ownership 
contained  In  those  orders  were  self-serving, 
and  that  neither  the  judgment  nor  orders 
bound  appellee,  neither  he  nor  his  predeces- 
sors in  title  being  parties  thereto.  The  ex- 
clusion of  this  evidence  is  assigned  as  er- 
ror. Both  propositions  of  law  embodied  in 
the  objections  to  the  proffered  evidence  are 
sound.  The  probate  orders  and  Judgment  in 
the  estate  of  Ward  do  not  bind  appellee,  for- 
the  reasons  stated  In  the  objection.  The  dec- 
larations therein  that  Young  had  conveyed 
the  certificate  to  the  decedent,  and  that  the 
estate  owned  it,  do  not  c<mclude  tbe  heirs 
of  Young;  nor,  as  against  appellee,  are  they 
evidence  of  their  truth.  Yet  it  does  not  fol- 
low that  they  were  not  admissible  In  this 
case.  In  the  first  place,  plaintiff  had  the 
right  to  show  that  he  had  acquired  whatever 
right  the  estate  bad;  and,  to  do  this.  It  was 
proper  that  he  should  offer  the  judgments 
and  wders  authorizing  the  administrator  to 
make  the  sale  and  deed.  A  familiar  Instance 
Involving  the  same  principle  is  where  one 
claims  land  tmder  execution  sale.  In  support 
of  the  sheriff's  deed,  be  may  adduce  the  Judg- 
ment and  execution  under  which  the  sale  is 
made.  They  are  admissible  as  muniments  of 
title.  Tbe  matters  offered  were  admissible 
for  the  further  purpose  of  showing  an  open 
assertion  of  ownership  of  the  certificate  on 
the  part  of  the  estate.  Just  as  the  subsequent 
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acta  of  G.  W.  Crawford  were  admissible  up- 
on the  same  point,  not  as  proof  of  tbe  truth 
of  the  assertion,  but  of  tbe  fact  that  owner- 
ship was  openly  asserted  and  claimed  more 
than  50  years  ago.  It  was  not  admissible  in 
tbe  absence  of  proof  of  possession  of  tbe 
certificate  on  tbe  part  of  tbe  estate,  or  of 
O.  W.  Crawford  under  tbe  sale  by  tbe  es- 
tate; but  we  think  bis  possession  of  tbe 
patent,  and  tbe  presence  of  his  name  on  the 
bacic  of  tbe  certificate,  are  sufficient  to  au- 
thorize the  proof.  We  understand  that  In 
many  of  the  cases  It  is  held  that  declarations 
of  a  previous  owner  in  favor  of  his  title  are 
hearsay,  self-serving,  and  therefwe  inadmis- 
sible, but  the  same  cases  hold  that  assertion 
of  ownership  Is  admissible  In  connection  with 
proof  of  possession  and  open  acts  of  domin- 
ion. Herndon  v.  Davenport,  76  Tex.  462,  12 
S,  W.  nil;  McDow  v.  Rabb,  66  Tex.  158; 
Davidson  v.  WalUngford,  88  Tex.  619,  82  S. 
W.  1030.  If  possession  is  admissible  as  a 
circumstance  tending  to  prove  ownership,  tbe 
character  of  that  possession,  whether  ad- 
verse or  not,  is  certainly  a  pertinent  inquiry. 
We  thinli,  therefore,  the  claim  of  ownership 
may  be  shown,  not  as  evidence  of  tbe  truth 
of  tbe  claim,  but  to  establish  the  fact  that 
such  a  claim  was  made.  An  unlocated  land 
certlflcate  is  a  chattel.  It  may  pass  by  ver- 
bal sale  and  delivery  as  any  other  chattel. 
But  mere  possession  is  not  siiffldent  evidence 
of  ownership,  for  it  Is  not  necessarily  Incon- 
sistent with  ownership  In  another.  But  long 
possession  under  a  claim  of  right,  attended 
with  acts  of  dominion  ard  control,  may.  In 
tbe  absence  of  opposing  proof,  In  a  contest 
arising  after  the  witnesses  to  the  supposed 
sale  are  dead,  be  sutticlent  to  support  tbe 
presumption  of  a  sala  Davidson  v.  WalUng- 
ford, supra. 

We  think  the  evidence  should  have  been 
admitted  tor  the  purposes  stated  above.  We 
wish  to  state  distinctly,  however,  that  we  do 
not  indorse  the  contention  of  appellant  that 
the  judgment  and  orders  In  tbe  probate  pro- 
ceedings in  tbe  estate  of  Ward  are  such  Judg- 
ments in  rem  as  bind  the  world,  and  that 
a  declaration  therein  declaring  certain  prop- 
erty to  be  a  part  of  the  estate  would  bind 
claimants  thereof  who  were  not  parties  or 
privies  to  the  Judgment  Nor  does  the  mere 
fact  that  judgments  and  deeds  made  or  ren- 
dered between  others  than  defendants  are 
admissible  ns  muniments  of  title  authorize 
the  conclusion  that  the  declarations  therein 
bind  others  than  parties  or  privies  thereto. 
Such  instruments  are  admissible  as  evidence 
of  their  own  existence,  and  tbe  cases  cited 
by  appellant  on  tbe  point  bold  no  more.  Ap- 
pellant seems  to  have  wholly  misconceived 
the  purport  of  the  cases  on  which  he  relies. 

Tbe  original  petition  and  judgment  in  tbe 
case  of  John  M.  Brown  against  the  Unknown 
Heirs  of  Samuel  Young  et  al.  was  otTered  In 
evidence  by  appellant.  This  petition  was 
filed  in  tbe  district  court  of  Washington 
county,    Tex.     The    petitioner   claimed,    as 


against  tbe  heirs  of  Toung,  that  tbeir  fatba, 
Samuel  Toung,  deceased,  bad  sold  certificate 
No.  1026  to  Cyrua  T.  Ward,  deceased;  that 
O.  W.  Crawford  bad  bought  tbe  certificate 
from  the  estate  of  Ward,  and  located  same 
on  681  acres  of  land  in  Washington  county, 
and  had  sold  petitioner  tbe  land.  Petitioner 
prayed  for  Judgment  establishing  tbe  trans- 
fer of  tbe  certlflcate  to  Ward,  and  Judgment 
for  tbe  land.  On  April  12,  1860,  after  cita- 
tion by  publication,  and  appointment  of  an 
attorney  ad  litem,  a  trial  l^  Jiir7  was  bad, 
and  judgment  rendered  in  favor  of  petition- 
er as  prayed  for.  The  evidence  was  exclud- 
ed on  tbe  objection  of  appellee  that  tbe  land 
in  controversy  was  not  involved  In  that  suit, 
and  that  the  parties  were  not  the  same.  Ap- 
pellant Insisted,  and  here  insists,  that  it  was 
admissible  as  an  act  of  ownership,  and  was 
also  admissible  and  conclusive  on  tbe  issue 
of  transfer  of  tbe  certificate,  because  it  was 
a  suit  between  the  vendee  of  G.  W.  Craw- 
ford and  the  heirs  of  Young;  this  being  also 
a  suit  between  another  vendee  of  Crawford 
and  tbe  allegM  heirs  of  Ybung— tbe  same  ti- 
tle being  involved.  In  disposing  of  this  as- 
signment, it  must  be  borne  In  mind  that  tbe 
sale  of  tbe  certificate  on  which  that  Judgment 
depended  was  tbe  same  sale  sought  to  be  es- 
tablished In  this  cause,  and  that  tbe  land 
sued  for  therein  was  that  on  which  the  orig- 
inal certlflcate  was  located  in  Washington 
county.  That  petition  asserts  that  6.  W. 
Crawford  owned  that  certificate  by  purcbase 
from  Ward's  estate,  bad  it  located  on  tbe 
land  sued  for  therein,  and  sold  tbe  land  to 
petitioner.  Those  assertions  were  made  by 
the  vendee  of  O.  W.  Crawford  as  to  land 
which  by  tbe  proof  In  this  case  Is  shown  to 
have  been  located  in  Washington  county,  by 
virtue  of  tbe  original  certificate,  at  a  date 
subsequent  to  the  sale  by  the  Ward  estate. 
If  the  whole  certificate  bad  tteen  located  in 
that  county,  and  Brown  bad  sued  for  tbe 
whole  tract,  and  plaintUT  were  claiming  un- 
der Brown,  it  cannot  be  doubted  that  tbe 
judgment  would  not  only  have  been  admissi- 
ble, but  conclusive  as  against  tbe  claimants 
under  tbe  heirs  of  Young.  Had  G.  W.  Craw- 
ford sued,  instead  of  Brown,  and  recovered 
judgment  establishing  tbe  sale  of  tbe  certifi- 
cate to  tbe  Ward  estate,  it  would  seem  that 
such  Juds;ment  would  have  been  res  adjudi- 
cata  against  tbe  heirs  or  tbeir  vendees  In  a 
suit  for  tbe  second  tract,  located  in  Harris 
county;  tbe  right  to  Judgment  in  each  case 
depending  on  the  establishment  of  tbe  al- 
leged transfer.  Webster  v.  Mann,  6C  Tex. 
119,  42  Am.  Rep.  fi88;  Hanrick  v.  Gurley,  9& 
Tex.  458,  54  8.  W.  347,  55  S.  W.  119,  56  S. 
W.  330.  and  authorities  cited.  But  tbe  judg- 
ment in  question,  in  more  than  one  respect, 
is  lacking  in  those  elements  which,  as  against 
tbe  appellee,  would  constitute  an  estoppel. 
One  of  tbe  settled  rules  governing  estoppels 
by  Judgment  is  that  the  estoppel  cannot  be 
successfully  invoked  except  against  a  party 
or  privy.    Another  rule  is  that  tbe  estoppel 
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must  be  mutual.  Black  on  Judgments,  (  64& 
It  U  plain  that  there  Is  no  privity  betireen 
Brown  and  appellant  or  between  Brown  and 
appellee.  As  to  the  second  rule.  It  Is  plain, 
if  Brown  had  lost  his  suit  against  the  heirs 
of  Toung,  It  would  not  have  estopped  O.  W. 
Crawford  from  claiming  the  land  located  im- 
der  t^e  supplemental  certificate,  for  be  had 
not  been  vouched  in  as  warrantor,  nor  in  any 
way  had  his  day  in  court  Decisive  of  this 
principle  are  the  authorities  holding  that  a 
warrantor  Is  not  bound  by  a  Judgment  against 
his  vendee  Involving  the  title  warranted,  un- 
less vouched  Into  the  suit,  and  in  a  suit  by 
the  vendee  upon  the  warranty  he  must  make 
out  his  case  independent  of  the  Judgment, 
whereas,  if  the  warrantor  had  been  brought 
in,  the  latter  would  not  be  heard  to  question 
the  Judgment  of  eviction.  Black  on  Judg- 
ments, §  607.  The  case  differs  from  cases 
like  Hanrick  v.  Qurley,  supra.  In  which  both 
parties  were  represented,  and  the  Judgment 
was  binding  either  way.  When  the  Startles 
are  the  same,  the  legal  effect  of  the  former 
Judgment  la  not  Impaired  because  the  sub- 
ject-matter of  the  second  suit  is  dlfTerent, 
provided  the  second  suit  Involves  the  same 
title  and  depends  upon  the  same  question. 
Aurora  City  v.  West,  7  Wall.  97,  19  L.  Ed. 
42:  Beloit  v.  Morgan,  7  WaU.  619,  19  L.  Ed. 
2U6.  Here  the  defendant,  in  his  capacity  as 
claimant  under  the  heirs  of  Young,  is.  In 
legal  effect,  the  same  party  as  defendants  in 
the  Brown  suit.  The  same  title  Is  invoked, 
though  not  the  same  subject-matter,  but  the 
parties  plaintiff  are  not  the  same;  and,  lack- 
ing this,  the  Judgment  is  not  binding  upon 
appellee. 

We  think  the  petition  and  Judgment  were 
admissible  to  show  an  assertion  of  right  by 
a  vendee  of  Crawford  to  land  located  under 
the  original  certificate,  and  that  the  right 
was  asserted  by  virtue  of  the  transfer  so 
necessary  to  the  plaintiff  in  this  suit.  The 
sale  In  question  occurred,  if  at  all,  more  than 
50  years  ago.  G.  W.  Crawford  Is  shown  to 
have  had  possession  of  the  supplemental  cer- 
tificate. The  original  was  Issued  in  1838, 
and  nothing  done  with  it  until  after  the  pur- 
ported sale  by  Ward's  estate  to  O.  W.  Craw- 
ford. From  that  on,  locations  begin,  and 
none  but  Crawford  and  those  claiming  under 
him  assert  any  claim  thereto.  These  claims 
remain  unquestioned  for  50  years.  The  deed 
from  the  estate  of  Ward  to  G.  W.  Crawford 
shows  by  one  of  its  file  marks  that  It  was 
filed  In  the  suit  of  Brown  against  the  heirs 
of  Young  In  18S9.  The  location  In  Washing- 
ton county,  the  sale  to  Brown  by  Crawford, 
and  the  suit  by  Brown  were  among  the  ear- 
liest assertions  of  claim  to  and  under  the 
original  certificate.  A  mere  statement  of 
these  facta  makes  it  plain  bow  forceful  is 
the  fact  that  Brown,  In  1859,  having  bought 
the  Washington  connty  land  from  Crawford, 
filed  a  salt  in  that  county  claiming  the  land 
as  bis  own— claiming  nnder  the  Crawford 
transfer,  claiming  against  the  Young  Inter- 


ests, and  pabllshing  the  claim  to  the  world. 
Especially  would  the  fact  be  forceful  If  fol- 
lowed by  proof  of  possession  of  the  land  by 
Brown.  It  has  been  said  by  high  authority, 
and  Is  doubtless  the  rule,  that  after  a  long 
lapse  of  time,  together  with  adverse  posses- 
sion, slight  proof  is  sufficient  to  establish  a 
grant,  especially  If  nothing  appears  suggest- 
ing a  contrary  conclusion.  Abbott's  Trial  Er. 
p.  898.  Proof  of  notoriety  of  claim  of  own- 
ership is  admissible.  DaUey  v.  Starr,  26  Tex. 
662.  The  authorities  already  cited  also  Jus- 
tify the  conclusion  we  have  reached. 

We  do  not  deem  it  necessary  to  review  the 
many  authorities  cited  by  appellee  in  sup- 
port of  the  Judgment.  The  question  of  proof 
of  transfers  of  land  certificates  have  been  be- 
fore the  courts  of  this  state  many  times  and 
in  many  forms,  and  the  decisions  abound  in 
loose  and  inconsistent  expressions.  But  this 
may  be  regarded  as  settled  law— that  an  un- 
located  land  certificate  is  a  chattel,  and  may 
be  sold  and  passed  by  delivery  as  any  other 
chattel;  that  such  a  transfer  may  be  shown 
by  circumstances,  and,  after  a  long  lapse  of 
time,  possession,  open  claim  of  ownership, 
and  assertion  of  dominion  over  the  certifi- 
cate, or  land  located  thereunder,  are  deem- 
ed sufficient.  In  the  absence  of  all  opposing 
claims,  to  authorize  the  inference  of  a  trans- 
fer. Ordinarily  the  question  Is  for  the  Jury, 
as  In  cases  Involving  the  existence  of  a  deed, 
where  none  can  be  shown  by  direct  proof. 

In  view  of  the  determination  of  this  ap- 
peal and  of  another  trial.  It  is  necessary  to 
notice  the  propositions  affirmatively  present- 
ed by  appellee: 

By  the  first  and  second  cross-assignments 
of  error,  appellee  complains  of  the  finding  of 
the  trial  court  that  the  evidence  failed  to 
establish  that  the  vendors  of  B.  L.  Phil- 
lips, the  Immediate  vendor  of  appellee,  were 
the  heirs  of  Samuel  Young.  We  forbear  to 
discuss  the  evidence  bearing  upon  the  issue, 
as  the  same  issue  may  arise  upon  another 
trial,  and  will  become  a  fact  question  to  be 
determined  by  the  trial  court  We  say  no 
more  at  present  than  that  the  assignment 
cannot  be  sustained  in  support  of  the  Judg- 
ment on  this  appeal.  The  evidence  on  the 
point  certainly  does  not  authorize  this  court 
to  bold,  as  matter  of  law,  that  the  heirship 
was  established.  As  we  Iiave  already  shown, 
even  if  this  issue  is  determined  In  favor  of 
appellee  on  another  trial,  It  cannot  avail  the 
appellee,  if  the  alleged  transfer  of  the  cer- 
tificate is  shown,  except  under  the  plea  of 
innocent  purchaser  for  value  without  no- 
tice. If  a  purchase  from  the  heirs  for  value 
without  notice  of  the  claim  of  appellant  is 
shown,  the  Judgment  will  be  for  appellee. 
But  it  will  not  be  enough  that  appellee  believ- 
ed his  vendors  were  the  heirs  of  Young. 
They  must  be  shown  to  be.  The  evidence 
does  not  present  the  Issue  of  three  years'  lim- 
itation. If  there  was  a  transfer  of  the  cer- 
tificate, the  chain  of  transfer  from  the  sov- 
ereign to  the  appellee  was  broken,  and  he 
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could  not  prescribe  under  the  three-yearg 
statute.  If  there  wks  no  transfer,  limitation 
was  not  necessary  to  a  recovery  by  him. 

Appellee  also  contends  that  the  trial  court 
erred  In  refusing  to  sustain  his  plea  of  stale 
demand,  and  cites,  among  other  authorities, 
Johnson  t.  Newman,  43  Tex.  642.  In  that 
case  there  was  a  written  sale  and  transfer  of 
the  certificate,  but  no  delivery.  The  original 
grantee  afterwards  sold  the  certificate  to  an- 
other, to  whom  the  patent  was  Issued.  Aft- 
er 40  years  the  first  purchaser  of  the  certifi- 
cate sued  the  second,  who  was  In  poases- 
slon.  The  court  held,  among  other  things, 
that  since  the  vendor  in  the  first  sale  repu- 
diated the  sale  more  than  40  years  ago,  and 
the  vendee,  with  necessary  knowledge  of 
the  facts,  had  not  sooner  asserted  his  equity 
in  the  land,  he  was  barred  by  the  plea  of 
laches.  In  this  case  the  asserted  right  under 
the  alleged  transfer  was  not  questioned  un- 
til some  time  in  1896  or  1807.  The  cases  are 
easily  distinguished. 

We  are  of  opinion  the  issue  of  stale  de- 
mand Is  not  presented,  for  the  further  rea- 
son that  appellant's  title,  if  any  he  has,  la 
nn  equitable  one,  as  distinguished  from  a 
mere  right  to  enforce  a  promise  to  convey. 
When  one  who  has  a  contract  for  the  execu- 
tion of  title  sleeps  upon  his  rights,  the  plea 
of  stale  demand  may  be  successfully  Inter- 
posed; but  when  one  has  already  acquired 
a  title,  whether  it  be  legal  or  equitable,  no 
lapse  of  time,  unaccompanied  by  adverse  pos- 
session, will  defeat  the  right  to  recover. 
Lumber  Co.  v.  Pinckard,  4  Tex.  Civ.  App. 
681,  23  S.  W.  720,  1015;  Martin  v.  Parker, 
26  Tex.  253.  The  land  in  controversy  was 
never  reduced  to  possession  by  any  one  un- 
til some  time  subsequent  to  1895. 

For  the  reasons  given,  we  think  the  court 
erred  In  excluding  the  proffered  evidence 

On  account  of  an  erroneous  construction 
Of  parts  of  the  record,  we  originally  conclud- 
ed the  judgment  should  be  reversed,  and 
Judgment  here  rendered  for  appellant,  and 
an  order  to  that  effect  was  entered  on  March 
12th.  Our  error  was  discovered  Immediately 
after  the  entry  of  the  order,  however,  and 
no  opinion  based  upon  that  conclusion  was 
handed  down.  The  record,  as  it  stands,  dis- 
closes the  fact  that  the  case  has  not  been 
fully  developed.  The  date  of  the  death  of 
Young  1b  not  shown,  even  approximately. 
It  is  not  shown  who  located  the  certificate 
in  Washington  county— whether  or  not  tliat 
land  has  been  reduced  to  possession,  and,  if 
so,  under  what  claim  of  right.  Nor  is  it 
shown  who  procured  the  location  of  the  sup- 
plemental certificate  In  Harris  county.  All 
these  matters  would  be  useful  in  arriving 
at  the  truth  of  the  case,  and  the  record  sug- 
gests that  they  are  susceptible  of  proof.  It 
also  appears  probable  that  tlie  proof  on  the 
Issue  of  heirship,  as  a  basis  for  the  plea  of 
innocent  purchaser,  may  be  more  fully  de- 
vpioped.  The  fact  that  the  ease  thus  ap- 
pears not  to  have  been  fully  ti'ied,  and  our 


error  with  reference  to  the  state  of  the  rec- 
ord, have  induced  na,  ot  our  own  motion, 
to  set  aside  our  former  order  rendering  Judg- 
ment In  favor  of  appellant,  and  to  remand 
the  case  for  another  trial.  Reversed  and  re- 
manded. 


BOX  et  nx.  v.  EQUITABIJ5  SBCURITIES 

CO.  et  al. 
(Supreme  Court  of  Arkansas.    March  14, 1903.) 

SUMMONS— SERVICE— RBTimN. 
1.  The  statute  provides  that  a  summons  may 
be  served  "by  leaTing  a  copy  of  It  at  the  usual 
place  of  abode  of  the  defendant  with  some 
person  who  is  a  member  of  his  family  over  the 
age  of  fifteen  years,"  and  that  the  return  of 
service  upon  it  "must  state  the  time  and  man- 
ner of  the  service."  Held,  that  the  return  need 
not  state  the  name  of  the  member  of  the  fam- 
ily with  whom  the  copy  la  left. 

Appeal  from  Benton  Chancery  Comrt; 
James  N.  Plttman,  Chancellor. 

Action  by  the  Equitable  SecuritleB  Com- 
pany and  another  against  Sam  Box  and  wife. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peaL    Affirmed. 

McGill  &  Llndsey,  for  appellants.  Bridges 
&  Wooldrldge,  for  appellees. 

BATTLE,  J.  The  Equitable  Securities 
Company  and  M.  H.  Johnson  Instituted  a  suit 
in  the  Benton  circuit  court  against  Sam  Box 
and  Mary  Box,  his  wife,  to  foreclose  a  deed 
of  trust  made  by  them  to  secure  the  payment 
of  a  certain  bond  executed  by  defendants  to 
Norman  P.  Thompson  for  |1,600,  and  of  cer- 
tain coupons  for  the  Interest  thereon;  the 
same  having  been  assigned  to  the  plaintiff 
Equitable  Securities  Company.  A  summons 
directed  to  the  sheriff  of  Benton  county,  and 
commanding  him  to  summon  the  defendants 
to  answer  the  complaint  of  the  plaintiffs  in 
20  days  after  the  service  thereof,  was  Issued 
by  the  clerk,  and  was  returned  by  the  sberlff 
with  the  following  Indorsement  made  by  him 
thereon: 

"State  of  Arkansas,  County  of  Benton.  On 
this  27th  day  of  February,  1809,  I  have  duly 
served  the  within  writ  by  delivering  a  copy 
and  stating  the  substance '  thereof  to  the 
wlthln-named  Mary  B.  Box,  and  by  leaving 
a  copy  for  Sam  Box  with  a  member  of  bis 
family  over  15  years  old,  at  his  usual  place 
of  abode,  in  Benton  county,  Arkansaa.  J.  O. 
McAndrew   Sheriff.    Cris  Reel,  D.  S." 

The  court,  at  a  term  thereof  begrun  and 
held  after  the  expiration  of  20  days  after  the 
service  of  the  summons,  finding  that  such 
writ  had  been  legally  served,  and  the  defend- 
ants falling  to  appear,  rendered  a  decree 
against  them  for  the  amount  due  upon  their 
bond  and  coupons,  and  for  the  foreclosure  of 
the  deed  of  trust. 

Defendants  have  appealed,  and  insist  that 
the  decree  should  be  reversed  because  the 
return  of  the  sheriff  did  not  state  the  name 
of  the  member  of  the  family  of  Sam   Box 
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wtOi  whom  a  copy  of  tbe  summons  was  left 
Tbls  la  tbe  only  ground  alleged  for  reversaL 

The  statute  provides  that  a  summons  may 
be  served  "by  leaving  a  copy  of  it  at  the 
usual  place  of  abode  of  the  defendant,  with 
some  person  vrho  Is  a  member  of  his  family 
or&c  the  age  of  fifteen  years,"  and  that  "tbe 
return  of  service  upon"  It  "must  state  the 
time  and  manner  of  the  service." 

Tbe  object  of  a  return  upon  a  summons  Is 
to  show  to  tbe  court  whether  It  has  been 
properly  served,  and  the  defendant  has  been 
Informed  of  the  pendency  of  the  action  in  the 
manner  i)reBcribed  by  law.  Southern  Build- 
ing &  Txian  Association  v.  Hallum,  69  Ark. 
683,  28  S.  W.  420. 

.  As  the  court  Is  governed  by  the  return,  the 
statement  In  It  of  the  name  of  the  member  of 
the  family  with  whom  a  copy  was  left  would 
not  afford  any  additional  assistance  In  deter- 
mining whether  the  summons  was  properly 
served,  and  it  Is  not  to  be  presumed  that  a 
defendant's  family  Is  so  numerous  and  un- 
certain that  a  return  like  that  in  this  case 
would  render  It  difficult  for  him  to  ascertain 
whether  it  be  true  or  not.  We  think  that 
the  return  in  this  case  is  sufficient,  but  that 
It  would  have  been  better  If  the  name  of  the 
member  of  tbe  family  with  whom  the  copy 
of  tbe  summons  was  left  bad  been  stated. 

Decree  affirmed. 


FINDLEY  et  al.  v.  MEANS. 
(Supreme  Court  of  Arkansas.    March  14,  1903.) 

CONTRACTS— PAROL    EVIDBNCB— ADMISSIBIL- 
ITY. 

1.  Parol  evidence  is  inadmissible  to  prove  that 
■  contract  in  writing  was  delivered  by  one  of 
the  parties  thereto  to  the  other,  to  take  effect 
on  the  performance  of  certain  conditions. 

Hughes,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Pope  County; 
William  L.  Morse,  Judge. 

Action  by  T.  B.  Means  against  W.  W. 
Findley  and  others.  .From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

R.  B.  Wilson,  for  appellants.  U.  L.  Meade, 
for  appellee. 

BATTLE,  J.  T.  B.  Means  had  a  contract 
with  the  United  States  to  transport  the  mail 
on  route  No.  47,629,  i:rom  Dardanelle  to  Car- 
den's  Bottoms,  in  this  state,  and  return,  six 
times  a  week  from  October  1,  1899,  to  June 
30,  1902,  and  sublet  tbe  same  to  W.  W.  Find- 
ley,  as  principal,  and  John  Findley  and  O.  R. 
Findley,  as  sureties.  The  Findleys  having 
failed  to  perform  their  contract,  Means 
brought  this  action  against  them  to  recover 
$300,  the  liquidated  damages  they  stipulated 
to  pay  blm  on  account  of  such  nonperform- 
ance. 

One  of  tbe  defenses  to  the  action  was  that 
it  was  expressly  understood  and  agreed  be- 
tween plaintiff  and  defendants  that  the  con- 
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tract  sued  on  should  not  take  effect  and  l>e> 
come  operative  until  It  was  approved  by  the 
postmaster  at  Dardanelle,  and  that  it  bad  not 
been  approved  by  him.  Plaintiff  recovered 
a  Judgment  for  tbe  $300,  and  tbe  defendants 
appealed. 

The  evidence  adduced  at  the  trial  proved 
that  the  contract  was  delivered  by  appellants 
to  appellee.  There  was  no  written  stipula- 
tion that  it  should  take  effect  when  certain 
conditions  were  performed.  Appellants  of- 
fered,  and  the  court  refused  to  allow  them  to 
prove,  that  it  was  delivered  on  the  condition 
named  in  their  defense.  It  was  never  ap- 
proved by  the  postmaster. 

The  court  committed  no  error  in  refusing 
to  admit  the  testimony.  It  has  been  repeat- 
edly held  by  this  court  that  a  deed,  bond, 
note,  or  other  Instrument  of  writing  delivered 
to  the  grantee  or  obligee  to  take  effect  when 
certain  conditioDS  are  performed,  becomes  op- 
erative and  binding  from  the  time  of  the  de- 
livery, though  the  conditions  never  be  per- 
formed. Pope  V.  Latham,  1  Ark.  66;  Inglish 
V.  Breneman,  6  Ark.  377,  41  Am.  Dec.  96; 
Scott  V.  State  Bank,  9  Ark.  36;  Chandler  v. 
Chandler,  21  Ark.  95;  Campbell  v.  Jones,  62 
Ark.  493,  12  S.  W.  1016,  6  L.  B.  A,  783. 

Judgment  affirmed. 

HUGHES,  J.,  dissents. 


ST.  LOUIS  8.  W.  RT.  00.  v.  SMITH. 
(Supreme  Court  of  Arkansas.    March  14,  1903.) 

COMPENSATION  TOR   SERVICES— PARTIES 
LIABLE. 

1.  A  servant  employed  by  a  corporation  cre- 
ated under  the  laTVs  of  one  state,  and  operating 
a  railroad  commencing  at  the  terminus  of  a  rail- 
way company  of  the  same  name,  organized  un- 
der the  laws  of  another  state,  could  not  hold 
the  latter  company  liable  for  the  services  so 
rendered;  the  two  companies  being  distinct,  and 
there  being  no  evidence  that  they  were  jointly 
liable. 

Appeal  from  Circuit  Court,  Miller  County; 
Joel  D.  Conway,  Judge. 

Action  by  W.  M.  Smith  against  the  St 
Louis'  Southwestern  Railway  Company. 
From  a  Judgment  of  the  circuit  court  in  fa- 
vor of  plaintiff  on  appeal  by  defendant  from 
a  default  Judgment  for  plaintiff  rendered  In 
Justice  court,  defendant  appeals.     Reversed. 

Oanghan  &  Tifford  and  Saml.  H.  West  for 
appellant 

HUGHES,  J.  On  April  30,  1901,  the  appel- 
lee recovered  a  Judgment  by  default  against 
the  appellant,  tbe  St  Louis  Southwestern 
Railway  Company,  in  the  sum  of  $35.29,  be- 
fore W.  J.  Smitbcrs,  a  Justice  of  the  peace 
of  Miller  county,  on  a  clahn  for  labor  alleged 
to  have  been  rendered  for  the  appellant 
From  tbls  Judgment  an  appeal  was  taken  to 
the  circuit  court,  where,  upon  a  new  trial, 
Judgment  was  rendered  for  the  appellee  for 
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said  aum  of  $85.29.  From  this  Jndgment  an 
appeal  was  taken  to  this  court 

The  evidence  in  the  case  shows  that  the 
labor,  the  value  of  which  now  sued  for,  was 
performed  In  the  state  of  Texas  for  the  St 
Louis  Southweetem  Railway  Company  ot 
Texas,  which  was  incorporated  in  the  state 
of  Texas,  and  whose  line  extends  from  Tex- 
arkana,  on  the  line  between  Arkansas  and 
Texas,  Into  the  state  of  Texas,  and  that  it  is 
a  distinct  and  separate  corporation  and  en- 
tity from  the  St  Louis  Southwestern  Rail- 
way Company,  which  was  incorporated  un- 
der the  laws  of  Missouri,  and  extends  to 
Texarkana  only.  Smith  was  employed  and 
worked  for  the  St  Louis  Southwestern  Rail- 
way Company  of  Texas,  and  it  alone  was 
liable  to  him,  and  the  St  Louis  Southweetem 
Railway  Company  is  not  shown  to  have  owed 
him  anything.  There  was  no  evidence  that 
the  two  companies  were  Jointly  liable.  St 
Louis  Southwestern  Ry.  Oo.  v.  Gate  City 
Co-op.  Grocery  Co.  (Ark.)  66  S.  W.  706. 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  Judgment  will  be  rendered  here 
for  the  appellant 


FRANKLIN  LIFE  INS.  CO.  et  al.  v.  GAL- 

LIGAN. 
(Supreme  Court  of  Arkansas.    March  14,  1903.) 

INSURANCE  —  LIFE  POLICY  —  WARRANTIES  — 
BREACH  —  CONTRACTS  —  VESTED  RIGHTS  — 
AMENDMENT  OP  STATUTBJ-BFFBCT— CHANGE 
OF  BENEFICIARY. 

1.  Where  the  answers  given  in  an  application 
for  insurance  are  warranties,  qnestions  as  to 
how  long  since  the  applicant  was  attended  by  a 
physician,  and  as  to  tne  nature  of  the  ailment 
must  be  construed  as  referring  to  some  disease 
that  would  affect  the  contract  of  insurance,  and 
the  failure  of  the  applicant  to  mention  a  slight 
bilious  fever  does  not  avoid  the  policy. 

2.  Knowledge  of  the  examining  physician  of  a 
life  insurance  company  that  the  answers  writ- 
ten down  by  him  in  an  application  for  a  policy 
are  false  estops  the  company  from  forfeiting 
the  policy  on  account  of  such  falsity. 

3.  Where  the  answers  in  an  application  for  a 
life  policy  were  warranties,  and  the  applicant 
gave  as  the  name  of  the  physician  who  had  at- 
tended him  during  his  most  recent  illness  one  of 
two  physicians  who  had  attended  him  —  snch 
physician  having  been  the  one  who  attended 
him  during  the  latter  part  and  greater  portion 
of  his  illness— there  was  no  breach  of  warranty. 

4.  Under  the  express  provisions  of  a  Missouri 
statute,  no  representation  in  obtaining  or  secur- 
ing a  life  policy  shall  render  the  same  void  un- 
less the  matter  misrepresented  shall  contribute 
to  the  contingency  or  event  on  which  the  policy 
is  to  become  due  or  payable. 

6.  A  life  policy  issued  by  a  Missouri  corpora- 
tion, signed  and  sealed  in  Missouri,  and  calling 
for  the  payment  of  premiums  there,  and  pay- 
ment of  the  loss  there,  is  a  Missouri  contract 
and  governed  by  its  laws. 

6.  A.  statute  of  Missouri  provided  that  no  mis- 
representations made  in  obtaining  or  securing 
a  life  policy  should  render  the  same  void,  un- 
less the  matter  misrepresented  should  contribute 
to  the  contingency  on  which  the  policy  was  to 
become  payable.  Subsequently  the  statute  was 
amended  so  as  to  make  it  applicable  to  citizeus 
of  Missouri  alone.    Held,  thatisuch  amendment 
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did  not  afFect  a  policy  holder,  not  a  reddent  of 
Missouri,  whose  policy  was  issned  prior  to  the 
amendment 

7.  The  Interest  of  a  l>eneficlary  in  a  regular 
life  policy  is  a  vested  one,  and  the  insured  can- 
not change  the  beneficiary  withont  authority  de- 
rived from  the  contract  itself. 

Appeal  from  Circuit  Court  JefTerson  Coun- 
ty;  Antonio  B.  Grace,  Judge. 

Consolidated  actions  by  B.  A.  Oailigan  and 
W.  P.  Lawton  against  the  Franklin  Life  In- 
surance Company.  From  a  Judgment  for 
plaintiff  Galligan,  the  other  plaintiff  and  de- 
fendant appeal.    Reversed  in  part 

On  March  6,  1899,  the  Merchants'  Insur- 
ance Company  of  the  United  States,  a  Mis- 
souri corporation,  with  general  offices  In  St 
Louis,  Mo.,  issued  and  delivered  to  one  Ste- 
phen Galligan  its  policy  of  insurance,  by 
wWeh  it  agreed  to  pay  the  beneficiary  there- 
in named  the  sum  of  $3,000  upon  proof  of 
death  of  said  Galligan.  The  said  policy  was 
signed  by  the  president  and  secretary,  and 
the  corporate  seal  was  affixed,  at  St  Louis, 
Mo.  It  was  stipulated  therein  that  the  pre- 
miums should  be  paid  at  the  home  office,  un- 
less otherwise  authorized  by  the  association's 
receipt,  signed  by  the  secretary;  and,  upon 
death  of  insured,  it  agreed  to  pay  to  the  ben- 
eficiary, "at  the  home  office  of  the  associa- 
tion in  the  dty  of  St  Louis,  state  of  Mis- 
souri, three  thousand  dollars.".  The  benefici- 
ary, Mary  V.  Oailigan,  died  on  the  24th  day 
of  April,  1890,  and  thereafter  Stephen  Galli- 
gan made  the  following  Indorsement  upon 
said  policy:  *^wing  to  the  fact  that  my  late 
wife,  Mary  V.  Oailigan,  departed  this  life  at 
Tucker,  Arkankas,  on  the  24th  day  of  April, 
1899,  it  is  my  desire  and  wish  that  this  policy 
be  paid  to  my  son,  Willie  P.  Galligan;  that 
is  to  his  legal  representatives,  appointed  by 
me  or  the  proper  court  This  22nd  day  of 
June,  1899.  S.  Galligan,  Insured."  Stephen 
Galligan  died  on  August  7, 1899,  and  notwith- 
standing proofs  of  his  death  were  submitted 
to  the  Franklin  Insurance  Company,  which 
company  had  assumed  the  insurance,  it  re- 
fused to  pay  the  loss;  claimhig  that  the  pol- 
icy was  void  from  its  inception,  on  account  of 
misrepresentations  made  by  assured  in  ob- 
tainhig  the  same.  Suit  was  thereupon  brought 
by  R.  A.  Galligan  as  guardian  for  appellee, 
who  claimed  as  the  heir  of  S.  Galligan,  and 
as  substituted  beneficiary  under  the  policy; 
and  a  suit  on  the  same  policy  was  instituted 
by  cross-appellant,  W.  P.  Lawton.  who  based 
his  claims  as  the  heir  of  his  daughter,  Mary 
V,  Galligan,  the  original  beneficiary  named 
in  the  policy.  To  the  complaints  above,  the 
company  filed  its  answers,  in  which  it  ad- 
mitted the  execution  and  delivery  of  the  pol- 
icy and  the  death  of  Galligan,  and  rested  its 
defense  upon  the  following  misrepresenta- 
tions, which  it  claimed  were  made  by  Galli- 
gan in  obtaining  the  policy,  and  which  con- 
sequently rendered  the  policy  void:  (1)  That 
in  answer  to  the  question,  "How  long  since, 
you  were  attended  by  a  physician,  or  had 
occasion  to  consult  one?"  the  deceased  ce- 
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pUed.  "1888."  (2)  That  In  ajunrex  to  the 
question,  "State  tlie  nature,  gravity,  and  du- 
ration of  the  ailment  <»  disease?"  tbe  de- 
ceased replied,  "l^hold  tever;  four  weeks." 
(3)  That  In  answer  to  the  question,  "Give 
the  name  and  address  of  the  physicians?" 
the  deceased  replied,  "R.  W.  Lindsay,  Little 
Rock,  Ark."  j(4)  That  In  answer  to  the  ques- 
tion, "Do  you  use  ardent  spirits,  wine,  w. 
malt  liquors?"  the  deceased  replied,  "No." 
(5)  That  In  answer  to  the  question,  "Do  yon 
smoke  or  use  tobacco?"  the  deceased  replied, 
"No." 

The  proof  showed  that  Dr.  Edwin  T.  Pry, 
a  pbysldan  who  lived  at  Tucker,  who  had 
been  employed  by  the  agent  of  the  Insurance 
company  to  examine  Oalllgan,  and  who  wrote 
down  all  of  the  answers  of  Galllgan  to  the 
questions  in  the  application,  had  during  the 
month  of  August,  1898,  attended  Oalllgan  on 
two  separate  occasions,  at  which  time  he 
found  him  sufterlng  "with  a  mild  remittent 
fever  ot  bilious  fever— a  mild  bilious  at- 
tack." Dr.  Pry  further  testified,  howeva, 
that  at  the  time  he  prepared  the  application 
he  remembered  the  attack,  and  at  that  time 
be  had  certified  that  it  had  in  no  manner 
affected  Oalligan's  constitution.  He  stated 
be  did  not  remember  whether  or  not  he  call- 
ed Galllgan's  attenfion  to  this  Illness,  or 
whether  Oalllgan  mentioned  the  fact  of  this 
Illness  to  blm,  but  as  he  frequently  tells 
applicants,  when  they  mention  a  mild  ill- 
ness, like  that  one,  they  should  mention 
something  more  serious,  it  might  be  possible 
that  Galllgan  called  his  attention  to  this  ill- 
ness, and  he  did  not  note  it,  as  be  did  not 
consider  the  bilious  attack  of  sufficient  Im- 
port to  be  Included  In  the  application,  and 
therefore  bad,  with  full  knowledge  of  that 
attack,  certified  that  no  previous  Illness  of 
Galllgan  had  In  any  manner  affected  his 
constitution. 

The  two  cases  were  consolidated,  and  a 
common  fight  was  made  by  both  plaintiffs 
against  the  insurance  company.  The  verdict 
was  in  favor  of  plaintiff  Galllgan  against 
insnrance  company,  and  Lawton  and  they 
both  appeal. 

Austin  &  Taylor,  for  appellant  White  & 
Altheimer  and  F.  T.  Yaugban,  for  appellee, 
Galllgan.  Cypert  &  Cypert  and  Bridges  & 
Wooldridge,  for  cross-appellant,  Lawton. 

WOOD,  3.  (after  stating  the  facts).  By 
the  contract  of  insurance  the  answers  given 
In  the  application  are  warranties.  If  untrue, 
they  avoid  the  policy.  But  they  must  be 
construed  In  the  sense  contemplated  by  the 
parties  to  the  contract  By  the  questions, 
"How  long  since  you  were  attended  by  a 
physician,  or  had  occasion  to  consult  one?" 
"State  the  nature,  gravity,  and  duration  of 
the  ai!m«Dt  or  disease?"  and  "Give  the  name 
and  address  of  that  physician?"  and  the  an- 
swers thereto,  the  parties  had  In  view  some 
ailment  or  disease  that  would  affect  the  con- 


tract of  insurance.  They  did  not  evidently, 
have  in  mind  some  slight  Indisposition,  or 
trivial  and  temporary  ailment  that  in  no 
wise  affected  the  general  health  or  consti- 
tution of  the  assured,  and  therefore  did  not 
increase  the  risks  of  insurance.  In  Assur- 
ance Society  V.  Reutllnger,  58  Ark.  S28,  26 
S.  W.  835,  the  court  said:  "Where  questions 
propounded  to  an  applicant  for  insurance,  up- 
on his  life,  as  to  his  physical  condition,  are 
in  such  terms  as  include  the  most  trivial 
ailments  or  injuries,  .they  should  be  inter- 
preted as  referring  only  to  such  illness  or  in- 
juries as  affect  the  risk  to  be  assumed,  un- 
less they  are  In  words  which  exclude  such 
interpretation.  The  presumption  Is  that  triv- 
ial ailments  or  injuries  are  not  within  the 
contemplation  of  the  parties,  and  that  the 
questions.  In  the  absence  of  words  directing 
attention  to  them,  are  not  asked  with  the 
view  or  purpose  of  ascertaining  the  existence 
of  the  same.  The  answers  of  the  applicant 
should  be  interpreted  In  the  same  manner  as 
the  questions  eliciting  them;  that  Is  to  say, 
as  responsive  to  the  questions  in  the  sense 
in  which  they  are  asked."  The  fact  there- 
fore, that  the  assured  had  since  1893  a  "mild 
remittent  or  bilious  fever,"  and  was  attended 
during  this  illness  by  another  physician  than 
Dr.  Lindsay,  did  not  falsify  the  answers  to 
the  questions  In  the  application  supra,  be- 
cause Dr.  Pry,  the  physician  who  attended 
him  during  this  sickness,  testified  that  "he 
was  not  very  ill;  having  mild  remittent  or 
bilious  fever,  that  did  not  affect  his  consti- 
tution." Moreover,  Dr.  Pry,  the  witness  who 
attended  the  assured  during  this  illness,  wac 
also  the  examining  physician  for  the  com- 
pany, who  propounded  the  questions  to  the 
assured  In  the  application,  and  took  down 
his  answers.  Being  fully  cognizant  of  the 
fact  that  the  assured  had  been  ill  with  bilious 
fever  since  1893,  and  that  he  attended  him 
for  such  illness,  he  should  not  have  permit- 
ted the  assured  to  have  given  false  answers, 
which  he  knew  would  forfeit  his  policy. 
The  fact  that  the  assured  answered  the  ques- 
tions as  he  did,  and  that  Its  physician  took 
them  down  as  the  assured  gave  them,  shows 
that  they  both  concluded  that  the  bUioua 
attack  of  1888  was  not  within  the  scope  of 
the  question  in  the  application,  and  did  not 
affect  the  question  of  insurance.  Even  if  It 
bad  been  material  to  the  contract  of  insur- 
ance, the  knowledge  of  the  physician,  the 
company's  agent  under  such  circumstan- 
ces, was  the  knowledge  of  the  company; 
and  the  company  would  be  estopped  from 
taking  advantege  of  any  false  answers  to 
forfeit  the  policy,  when  it  knew  the  same 
to  be  false  at  the  time  the  contract  was 
executed.  Dwelling  House  Ins.  Co.  v.  Bro- 
dle,  52  Ark.  11,  11  S.  W.  1016,  4  L.  R.  A. 
4S8.  See,  also,  Pudritzky  v.  Sup.  Lodge  K. 
of  H.,  76  Mich.  428,  48  N.  W.  878;  Miller 
T.  Mutual  Ben.  Life  Co.,  81  Iowa,  216,  7  Am. 
Rep.  122. 
The  fact  that  the  assured  faUed  to  dis- 
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close  the  name  and  address  of  one  Dr.  ▲.  L. 
McLard,  who  attended  him  the  first  four 
or  five  days  during  his  Illness  with  typhoid 
fever,  did  not  falsify  the  answer  that  Dr. 
B.  W.  Lindsay,  of  Little  Bock,  was  the 
physician  who  attended  him.  The  qaestlon 
was,  "Give  the  name  and  address  of  that 
physician?"  It  does  not  require  the  name 
and  address  of  all  the  physicians  that  might 
Jiare  been  In  attendance  upon  him  daring 
a  serious  Illness.  Dr.  McLard  attended  the 
assured  only  during  the  first  four  or  five 
days  of  his  illness,  when  he  was  removed 
to  little  Bock,  where  Dr.  Lindsay  was 
called  and  attended  blm  during  the  remaln- 
dw  of  his  Illness — something  over  three 
weeks.  The  assured  correctly  answered  tliat 
Dr.  Lindsay,  of  Little  Rock,  was  the  physi- 
cian who  attended  him,  and  gave  by  such 
answer  all  the  information  called  for  by  the 
question.  The  object  of  the  question  was 
to  apprise  the  company  of  the  name  of  a 
physician  who  was  in  attendance,  and  who 
would  know  about  tne  nature  of  tbe  disease, 
and  the  effect  It  may  have  Itad  upon  tbe 
constitution  of  the  one  who  was  contem- 
plating insurance.  If  tbe  question  bad  call- 
ed for  tlie  names  of  the  physicians  who  at- 
tended him,  there  might  be  some  room  for 
the  contention. 

As  to  the  use  of  liquors  and  tobacco,  tbe 
question  called  for  the  habit  of  tbe  assured 
in  these  respects  at  the  time  of  the  appli- 
cation, and  there  was  proof  to  sustain  the 
finding  that  at  that  time  tbe  assured  was 
not  addicted  to  their  use.  It  was  held  In 
Van  Valkenburg  et  al.  v.  Life  Ins.  Co.,  70 
N.  T.  605,  that  the  question,  '"Did  the  In- 
sured use  any  Intoxicating  liquors  or  sub- 
stances?' did  not  direct  the  mind'  to  a  sin- 
gle or  Incidental  use,  but  to  a  customary 
or  habitual  use." 

2.  But  even  If  there  were  a  breach  of  war- 
ranty by  the  assured  In  the  matters  discuss- 
ed supra,  still  appellant  could  not  avail  it- 
self of  such  breach,  under  a  statute  of  Mis- 
souri which  is  as  follows:  "No  misrepre- 
sentation made  in  obtaining  or  securing  a 
policy  of  insurance  on  the  life  or  lives  of  any 
person  or  persons  shall  be  deemed  material 
or  render  the  policy  void,  tmless  the  matter 
misrepresented  shall  have  actually  contribut- 
ed to  the  contingency  or  event  on  which  the 
policy  Is  to  become  due  and  payable  and 
whether  it  so  contribute  In  any  case  shall  be 
a  question  for  the  Jury."  The  proof  Justified 
the  conclusion  that  the  company  taking  the 
insurance  was  a  Missouri  corporation;  that 
the  contract  of  insurance  was  a  Missouri  con- 
tract, to  be  performed  In  Missouri.  There- 
fore the  laws  of  Missouri  governed  in  its 
enforcement.  State  Ins.  Ass'n  v.  Brinkley 
Stave  Co.,  61  Ark.  5,  31  S.  W.  157,  29  L.  B. 
A.  712,  54  Am.  St  Rep.  191;  Seiders  v.  Mer- 
chants' Ins.  Co.  (Tex.  Sup.)  54  S.  W.  753. 
Since  the  law  of  Missouri  governs,  the  only 
question  is,  did  the  matters  alleged  to  have 
been  misrepresented  contribute  to  the  death 


of  the  aasuted?  This  question  was  propo'ly 
submitted  to  the  Jury  and  their  verdict  should 
stand.  The  appellant  contends  that  the 
above  statute  was  not  applicable,  because 
since  its  enactment  it  had  been  amended  so 
as  to  make  it  applicable  alone  to  citizens  of 
Missouri,  and  that  the  statute  as  amended 
should  apply  to  the  enforcement  of  the  con- 
tract. We  cannot  adopt  that  view.  The  law 
in  force  wh«i  the  contract  was  made  entered 
into  it,  and  conferred  upon  the  assured  and 
tbe  beneficiary  under  the  contract  rights 
which  subsequent  legislation  could  not  annul. 
The  right  vested  by  this  law,  not  to  have 
the  contract  forfeited  by  any  matter  misrep- 
resented, unless  such  matter  contributed  to 
the  contingency  on  which  the  policy  became 
payable,  was  a  most  important  one,  and,  for 
aught  we  know,  the  one  that  controlled  In 
the  making  of  the  contract  But  for  this 
right  we  are  not  warranted  in  saying  that 
the  assiured  would  have  entered  upon  the  con- 
tract at  all.  What  was  sa4d  by  the  court  in 
St  L.,  I.  M.  &  So.  By.  Co.  v.  Alexander,  4 
S.  W.  763,  is  apposite  here:  "It  is  not  mate- 
rial to  ascertain  whether  tbe  provisions  of 
the  act  of  1883  which  are  relied  upon  were 
intended  to  be  retroactive  in  their  operation 
or  not  The  plaintiff's  right  to  recover  all 
that  was  adjudged  to  him  had  vested  before 
the  repealing  act  was  passed.  The  law  in 
force  when  the  sale  was  made,  regulating  its 
obligations  and  defining  tbe  rights  and  duties 
of  the  purchaser,  all  tbe  provisions  beneficial 
to  him,  and  constituting  a  material  induce- 
ment to  the  pmchase,  entered  into  and  be- 
came a  part  of  lila  contract,  and  passed  be- 
yond the  legislative  control."  The  instruc- 
tions of  the  court  were  correct,  and  Judgment 
against  the  company  was  correct  This  de- 
termines the  controversy  ai>  to  appellant. 

3.  The  remaining  question  is  to  determine 
whether  appellee,  Galligan,  or  cross-appel- 
lant, Lawton,  should  recover.  This  question, 
we  think,  Is  settled  in  favor  of  cross-appel- 
lant by  the  decisions  of  this  court  in  Block 
V.  VaUey  Mut  Ins.  Co.,  62  Ark.  201,  12  S. 
W.  477,  20  Am.  St  Bep.  166,  and  Johnson  t. 
Hall,  55  Ark.  210,  17  S.  W.  874.  These  were 
cases  against  mutual  benefit  societies.  In  the 
first  case  we  said:  "But  regardless  of  the 
character  of  the  company,  the  rights  of  per- 
sons claiming  Insurance  arise  out  of  and  de- 
pend upon  contract  •  •  •  When  the 
courts  are  invoked,  the  contract  measures  the 
rights  of  one  and  the  obligation  of  the  other 
party,  and  relief  must  be  granted,  if  at  all. 
according  to  Its  terms."  In  both  of  the  above 
cases  we  held  that  tbe  holder  of  a  policy  In 
a  mutual  benefit  society  cannot  change  the 
beneficiaries  named  therein,  unless  express- 
ly authorized  to  do  so  by  the  policy  itself,  or 
by  the  articles  of  association  or  by-laws  of 
the  society,  where  these  are  by  the  terms  of 
the  policy  made  a  part  of  it  If  this  doctrine 
be  sound  as  to  mutual  benefit  societies,  a 
fortiori  must  It  be  when  applied  to  regular 
life  policies  issued  by  an  ordinary  life  Inaar- 
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ance  company.  If  tbe  rights  of  tbe  benefi- 
ciary are  so  vested  by  the  contract  as  to  pre- 
clude the  assured  from  changing  tbe  benefi- 
ciary while  she  is  living,  then  the  assured 
certainly  could  not  name  another  beneficiary 
after  her  death.  Upon  the  death  of  the  bene- 
ficiary, the  law,  eo  Instant!,  fixes  the  devolu- 
tion of  her  rights.  The  right  to  recover  on 
the  policy  was  a  chose  in  action  expectant, 
or  contingent  upon  the  death  of  the  assured, 
which  passed  upon  the  death  of  the  benefi- 
ciary like  any  other  of  tbe  personal  assets. 
These,  under  our  statute,  do  not  pass  to  the 
husband,  as  did  choses  in  action  of  the  wife 
not  reduced  to  possession  during  their  Joint 
lives,  under  the  common  law,  but  they  go  to 
her  estate.  Section  4946,  Sand.  &.  H.  Dig.: 
also  section  2470,  par.  2.  Such  we  believe  to 
jie  the  logical  sequence  of  the  doctrine  that 
the  interest  of  a  beneficiary  In  a  policy  of 
Ufe  Insurance  is  vested  by  the  terms  of  the 
contract,  and  that  the  assured  cannot  change 
the  beneficiary  without  authority  derived 
from  tbe  contract  Itself.  Tbe  decisions  are 
not  liarmonious,  but  the 'doctrine  of  our  own 
court  is  supported  by  eminent  authority,  and 
is,  perhaps,  the  prevailing  rule.  2  A.  &  E. 
Ency.  Law  <2d  Ed.)  pp.  880.  987;  Drake  v. 
Stone  et  aL,  68  Ala.  133;  1  Bacon,  Ben.  Soc. 
ft  Life  Ins.  {{  292  to  294,  and  <»ses  cited; 
Cook  on  Life  Insurance,  and  cases  cited;  2 
Joyce  on  Ins.  {  828. 


McELROT  V.  Mcelroy  et  al. 

(Supreme  Court  of  Tennessee.    Feb.  6,  1903.) 

WIU-B— CONSTRUCTION— SALE    OF    LAND— AD- 
MINISTRATOR WITH  WILL.  ANNEXED— 
EQUITABLE  CONVERSION. 

1.  Under  a  will  which,  after  certain  specific 
bequests,  directs  "that  the  remainder  of  my 
proper^,  real  and  personal,  be  disposed  of,  and 
that  my  son  W.  have  one-half  of  the  remainder, 
and  my  son  J.  have  one-fonrth,"  and  disposing 
of  the  other  one-fonrth  to  others,  the  intent  of 
the  testator  was  that  such  remaining  property 
should  be  sold,  and  the  division  made  of  the 
proceeds. 

2.  Where  a  will  contains  the  direction  for  the 
■ale  of  land,  bnt  provides  for  no  executor  or 
donor  of  power  to  sell,  a  sale  can  only  be  made 
thronsh  tne  court  of  chancery;  hence  a  sale  by 
the  administrator  with  the  will  annexed  is  void; 
Shannon's  Code,  |  3976,  providing  that  admin- 
istrators with  the  will  annexed  shall  have  the 
same  power  as  tbe  executor  had  by  the  will, 
having  no  application  to  a  will  which  provides 
for  no  executor. 

3.  A  direction  In  a  will  that  real  estate  be 
sold,  and  the  proceeds  divided  amon^  certain 
lefcatees,  does  not  authorize  an  administrator 
with  the  will  annexed  to  treat  the  estate  as  per- 
■onal  property,  and  sell  it,  under  the  doctrine  of 
eqnltaole  conversion. 

Appeal  from  Chancery  Court,  Rutherford 
County;  W.  S.  Bearden,  Chancellor. 

Action  by  W.  A.  McEIroy  against  E.  P. 
McElroy  and  others.  From  a  Judgment  of 
the  Court  of  Chancery  Appeals  reversing  a 
Judgment  of  the  chancellor  and  dismissing 
the  bill,  defendants  appeal.    Afiirmed. 


Palmer  &  Ridley  and  C.  A.  Sheafe,  for  ap- 
pellants. W.  R.  Chambers  and  R.  S.  Brown, 
for  appellee. 

NEIL,  J.  The  bill  In  this  case  contaln» 
these  allegations,  viz.:  That  W.  E.  McElroy 
made  tbe  following  will:  "I  will,  that  after 
my  death,  my  burial  expenses  are  paid;  that 
my  two  sons,  J.  N.  McEMroy  and  W.  Z.  Mc- 
Elroy, have  and  divide  my  household  and 
kitchen  furniture  as  they  see  fit;  and  that 
my  son,  W.  Z.  McElroy,  have  my  orange 
grove  In  Florida.  I  will  that  my  granddaugh- 
ter, Maggie  McBlroy,  and  my  grandson,  Wil- 
lie McElroy,  have  one  hundred  dollars  each 
of  the  1216.35  that  my  son-ln-Iaw,  A.  B.  Sc- 
Elroy,  owes  me;  and  that  my  son-in-law, 
A.  B.  McElroy,  have  the  remainder  of  the 
note  and  account  and  all  tbe  interest.  I  tur- 
tber  will  that  my  grandson.  Sylvan  McElroy, 
have  one  hundred  dollars  out  of  my  estate, 
and  that  my  grandson,  Mearle  McElroy,  have 
one  hundred  dollars  out  of  my  estate,  and 
that  my  daughter-in-law,  Queenie,  have  my 
wife's  gold  spectacles.  And  that  the  remain- 
der of  my  property,  real  and  personal,  be  dis- 
posed of,  and  that  my  son,  W.  Z.  McElroy, 
have  one-half  of  the  remainder,  and  my  son, 
J.  N.  McElroy,  have  one-fourth,  and  that  my 
granddaughter,  Maggie  McElroy,  and  my 
grandson,  Willie  McElroy,  have  the  other 
fourth  when  they  become  of  age.  And  if 
any  of  them  die  before  It  Is  of  age,  the  other 
Is  to  have  Its  part.  And  If  both  of  them  die 
under  age,  their  one-fourth  is  to  be  equally 
divided  between  my  son-in-law,  A.  B.  McEl- 
roy, and  my  son,  J.  N.  McElroy,  and  my  son 
W.  Z.  McElroy.  AprU  12,  1892.  W.  E.  Mc- 
Elroy." That  the  said  W.  B.  McAlroy  died 
on  August  2,  1895,  leaving  the  said  last  will 
and  testament,  and  leaving  as  his  only  heirs 
at  law  bis  two  sons,  defendants  J.  N.  Mc- 
Elroy and  W.  Z.  McElroy,  and  his  two  grand- 
children, complainant,  William  A.  McElroy, 
and  defendant  Maggie  McElroy,  and  that  com- 
plainant, William  A.  McElroy,  Is  the  same 
person  mentioned  In  the  will  under  the  name 
of  Willie  McElroy.  That  defendant  B.  P.  Mc- 
Elroy was  appointed  administrator  with  the 
will  annexed  in  the  county  court  of  Ruther- 
ford county,  and  qualified  as  such  on  August 
5,  1895,  and  that  letters  of  administration 
were  duly  Issued  to  him;  that  the  personal 
estate  of  the  testator  was  amply  sufficient  to 
discbarge  the  specific  bequests  of  the  will, 
and  to  pay  tbe  legacies  of  $100  each  to  de- 
fendants Sylvan  and  Mearle  McElroy,  and 
that  the  latter  sums  have  been  paid.  That 
the  testator  owned  at  his  death  160  acres  of 
land  lying  In  the  Twenty-Third  Civil  Dis- 
trict of  Rutherford  county,  fully  described  in 
the  bill,  and  that  this  was  the  only  land  be 
owned,  except  the  orange  grove  In  Florida, 
and  that  this  100  acres  was  the  land  which 
the  testator,  in  his  will,  directed  to  be  "dis- 
posed of,"  and  the  proceeds  to  be  divided  iu 
the  manner  stated  therein.  That  on  Septem- 
ber 6,   1896.  the  defendant  B.  P.  McElroy, 
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aesnming  authority  to  sell  the  said  land  In 
bis  character  of  administrator  with  the  will 
annexed,  made  a  pretended  sale  thereof  to 
the  defendant  J.  M.  Jones  for  the  considera- 
tion of  $1,288.25,  and,  in  pursuance  of  the 
said  pretended  sale,  executed  to  the  said 
Jones  a  deed,  a  copy  of  which  Is  exhibited, 
and  that  said  Jones  thereupon  entered  Into 
possession  of  the  land,  claiming  under  the 
said  deed,  and  has  ever  since  received  the 
rents,  issues,  and  profits,  and  appropriated 
them  to  his  own  use.  That,  although  the  land 
was  sold  for  $1,288.26  by  the  administrator 
with  the  will  annexed.  It  was  really  worth 
$2,500,  and  bad  a  rental  value  of  $2S0  per 
year.  That  complainant  and  his  sister,  the 
defendant  Maggie  McBlroy,  were  both  minors 
when  the  sale  was  made;  the  defendant  at- 
taining her  majority  on  January  14,  1900,  and 
the  complainant  on  September  19,  1901. 
That  complainant  has  never  received  any  por- 
tioii  of  the  proceeds  of  the  sale  to  defendant 
Jones,  and  has  never  in  any  way  recognized 
that  sale  as  a  valid  disposition  of  the  prop- 
erty. 

Complainant  insists  that,  having  attained 
his  majority,  be  now  has  the  right  to  recover 
said  land  for  the  benefit  of  himself  and  the 
other  persons  interested  under  the  will.  His 
contention  is  that  the  land  descended  to  the 
heirs  at  law  of  the  testator,  subject  to  the 
directions  for  disposition  thereof  contained  in 
the  will;  that  the  sale  made  by  the  adminis- 
trator with  the  win  annexed  was  void  for 
want  of  power  in  that  oiBce  to  make  such 
sale;  and  that  the  parties  interested  under 
the  will  have  the  right  to  have  the  land  sold 
through  ttie  court  of  chancery,  and  the  pro- 
ceeds divided  pursuant  to  the  terms  of  the 
will.  The  bin  was  filed  February  10,  1902, 
within  a  few  months  after  the  complainant 
attained  his  majority.  The  defendant  B.  P. 
McElroy,  administrator  with  the  will  annex- 
ed, and  the  purchaser,  J.  M.  Jones,  filed  a 
demurrer,  presenting  the  point  of  law  that 
under  the  facts  stated  the  administrator  did 
have  the  power  to  malce  such  sale  and  to 
execute  the  deed  complained  of.  The  chan- 
cellor sustained  the  demurrer  and  dismissed 
the  bill.  On  appeal  of  the  complainant,  the 
Court  of  Chancery  Appeals  reversed  the  chan- 
cellor, but  based  its  decision  upon  tlie  ground 
that,  undee  a  proper  construction  of  the  will, 
the  direction  therein  contained  was  not  that 
the  land  should  be  sold,  but  that  it  should 
be  partitioned  in  kind.  That  court  was  of 
opinion  that  the  administrator  with  the  will 
annexed  would  have  had  the  power  to  sell  the 
land  Involved  in  this  case,  If  the  will  had 
contained  a  direction  to  sell,  but  that,  inas- 
much as  there  was  no  such  direction,  the  sale 
was  necessarily  void,  for  want  of  power  in 
the  administrator. 

We  are  of  opinion  that,  under  a  true  con- 
struction of  the  will,  the  testator  intended 
that  bis  household  and  kitchen  furniture 
should  be  divided  in  kind;  that  there  was  a 
speciflc  devise  of  the  land  In  Florida;    that 


the  debt  of  $216.36  was  specifically  bequeath- 
ed to  Maggie  McBlroy,  Willie  McBlroy,  and 
N.  B.  McElroy,  in  the  proportions  set  out  in 
the  will;  that  there  was  a  general  legacy  of 
$100  each  to  Sylvan  and  Mearle  McBlroy; 
that  there  was  a  specific  bequest  of  the 
gold  spectacles  to  testator's  daughter-in-law, 
Queenle;  and  that  the  testator  intended  that 
the  residue  of  his  property,  real  and  personal, 
should  be  sold,  and  the  proceeds  divided  in 
the  manner  stated  (that  is,  one-half  to  W.  Z. 
McElroy,  one-fourth  to  J.  N.  McElroy,  and 
one-fourth  to  Maggie  and  Willie  McElroy  to- 
gether). We  do  not  deem  It  necessary  to  go 
Into  a  special  exposition  of  the  will,  in  sap- 
port  of  this  construction,  as  it  seems  to  be 
the  most  obvious  and  natural  one,  and  most 
in  harmony  with  the  meaning  of  the  expres- 
^on  "disposed  of,"  when  used  In  connection 
with  the  alienation  of  property. 

The  main  question  is  whether  the  adminis- 
trator had  the  power  to  sell  the  property. 
It  Is  insisted  that  he  bad  such  povrer,  under 
section  8976  of  Shannon's  Code.  This  section 
reads  as  follows:  "An  administntor,  with 
the  will  annexed,  appointed  instead  of  an 
executor  resigned,  and  all  administrators, 
with  the  will  annexed,  shall  have  the  same 
power  and  authority  as  the  executor  had  by 
the  will  of  the  testator,  and  may  sell  land, 
If  the  executor  possessed  that  power."  This 
section  was  carried  into  the  Code  from  Acts 
1861-62,  c.  141.  Shortly  before  that  act  was 
passed,  at  the  September  term,  1848,  it  was 
decided  by  this  court  in  the  case  of  Arm- 
strong V.  Park's  Devisees,  9  Humph.  195,  206. 
that  when  a  will  gave  discretionary  powera 
to  executors  to  sell,  lease,  or  dispose  of  real 
estate  in  any  way  they  might  think  best  for 
the  estate,  a  pereonal  trust  was  conferred, 
and  was  confined  to  the  executors,  and  could 
not  be  exercised  by  the  administrator  with 
the  will  annexed,  but  by  the  advice  and  con- 
sent of  the  chancellor.  In  Harrison  v.  Hen- 
derson, 7  Heisk.  315,  350,  It  Is  said  that  the 
general  rule,  before  the  passage  of  the  pro- 
vision above  quoted,  was  that  the  executor, 
as  such,  by  virtue  of  the  power  contained  in 
the  will,  might  dispose  of  the  real  estate  of 
the  testator  for  the  payment  of  debts,  the 
payment  of  legacies,  or  any  other  purpose 
specified  in  the  power,  but  that  even  then 
it  was  held  that  the  power  was  personal, 
and  could  not  be  exercised  by  an  adminis- 
trator with  the  will  annexed,  and  that  the 
statnte  was  passed  to  change  the  latter  part 
of  this  rule,  and  confer  all  of  the  powers  on 
the  administrator,  by  virtue  of  his  ofiSce, 
that  belonged  to  the  executor  by  virtue  of 
his,  yet  that  the  statute  did  not  taiterfere  wtUi 
or  change  the  principle  laid  down  in  Arm- 
strong V.  Park's  Devisees,  supra;  that  it  sim- 
ply authorized  the  administrator  with  the 
will  annexed  to  sell  when  the  executor,  as 
such,  simply  by  virtne  of  his  office,  and  in 
that  character  alone,  had  power  to  sell,  bat 
not  when  the  party,  though  executor,  held 
the  twofold  character  of  executor  and  trustee, 
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and  the  i>ower  to  sell  was  confided  to  him 
aa  a  personal  tmat,  to  be  executed  by  him 
aa  micli  trustee,  and  not  as  executor.  See, 
also,  tot  comparison,  Andrews  t.  Andrews,  7 
HelBk.  247.  248.  In  Green  t.  DaTidson,  4 
Bazt  488,  490,  it  was  held  that  the  adminis- 
trator with  the  will  annexed  had  the  power 
to  sell  real  estate  when  the  will  directed  the 
land  to  be  sold  on  fixed  terms,  and  the  money 
to  be  equally  divided  among  testator's  chil- 
dren, and,  If  any  of  his  children  should  mar- 
ry, that  they  should  have  "an  equal  part  of 
bis  estate  as  those  already  married,  to  be 
given  them  out  of  his  perishable  property," 
and  that  his  children  should  be  made  equal, 
taking  into  consideration  what  the  testator 
bad  g;lyen  those  already  married;  this,  with 
the  appointment  of  the  executor,  and  direc- 
tion as  to  the  payment  of  debts,  being  the 
substance  of  the  wlU.  In  Caruthers  v.  Car^ 
nthera^  2  I.ea,  261,  it  was  held  that  the  ad- 
nUnistiator  with  the  will  annexed  had  power 
to  seU  real  estate  when  the  testator,  by  his 
win,  directed  his  debts  to  be  paid  as  soon 
as  possible  out  of  any  money  he  might  be 
possessed  of,  or  which  should  first  come  to 
the  hands  of  his  executor,  and  gave  the  ex- 
ecutor 'full  power  to  sell  and  convey"  any 
of  the  testator's  property,  "real  or  personal," 
for  the  purpose  of  paying  debts  and  support- 
ing bis  children.  In  Parker  v.  Sparkman,  2 
T«in.  Cas.  644,  545,  it  was  held  that  if  the 
will  directs  the  estate  to  be  sold,  without 
naming  a  donee  of  the  power.  It  naturally 
and  by  implication  devolves  upon  the  execu- 
tors. If  they  are  charged  with  the  distribution 
of  the  fund;  and  it  is  further  said  that  the 
questlcm  whether  the  executors  are  to  dis- 
tribute the  fund  need  not  l>e  found  settled 
in  direct  terms  on  the  face  of  the  will,  but 
is  to  be  determined  from  the  whole  scope 
and  context  of  the  will,  by  necessary  Impli- 
cation, as  well  as  by  express  designation. 

The  for^folng  are  all  of  the  authorities  we 
tiave  bearing  upon  the  right  of  the  adminis- 
trator with  the  will  annexed  to  sell  and  con- 
vey real  estate  of  the  decedent  under  the  au- 
thority of  the  section  of  the  Code  above  quot- 
ed. In  none  of  them  is  found  any  sanction 
for  the  administrator's  selling  the  land  where 
the  win  provides  for  no  executor,  and  where, 
aa  In  the  wlU  under  examhiatlon,  the  office 
of  executor  is  not  even  mentioned  In  any 
way  wbatever.  We  do  not  think  the  statute 
or  section  of  the  Code  referred  to  can  be  ex- 
tended to  cover  such  a  case.  The  language 
of  the  section  la  expUcit  The  administrator 
witb  the  wiU  annexed  is  declared  to  have  the 
same  power  and  authority  as  the  executor 
bad  by  the  will  of  the  testator,  and  may  sell 
land  if  the  executor  possessed  that  power. 
A  necessary  predicate  of  such  administrator's 
power  to  seU  real  estate  is  that  there  was 
an  executor  named  in  the  will,  or  at  least 
the  office  recognized  and  named,  and  that 
the  win  gave  the  executor  that  power.  The 
will  1b  the  present  case  does  not  come  up  to 
or  fan  within  the  case  provided  for  by  the 


statute,  and  hence  the  administrator  with  the 
will  annexed  took  no  power  or  authority 
thereunder.  The  will  does  contain,  as  we 
have  already  said,  a  direction  tot  the  sale 
of  the  land;  but  as  there  is  no  executor  pro- 
vided, and  no  donee  of  the  power,  it  results 
that  the  sale  could  only  be  made  through  the 
court  of  chancery. 

There  was  another  cause  of  demurrer  filed, 
which  raised  the  point  that  Inasmuch  as  there 
was  a  direction  contained  in  the  will  that  the 
property  should  be  sold,  and  the  proceeds  dis- 
tributed among  certain  persons  named,  an 
equitable  conversion  was  wrought,  and  the 
land  was  changed  into  personalty;  hence  that 
the  administrator  with  the  will  annexed  could 
■eU  it,  or  any  other  personal  property,  with- 
out the  aid  of  the  statute.  This  contention 
claims  for  the  doctrine  of  equitable  conver- 
sion a  much  wider  scope  than  it  reaUy  has. 
Under  the  operation  of  this  doctrine,  the 
property  Is  treated  as  personalty  or  realty, 
as  the  case  may  be,  only  for  certain  purposes 
— mainly,  as  determining  succession.  The 
remedy  or  the  mode  of  actual  conversion 
from  one  species  of  property  Into  the  other 
la  not  affected.  Shaw-  v.  Chambers,  48  Mich. 
855,  12  N.  W.  486.  The  same  principle  was 
recognized  by  this  court  In  Wayne  v.  Fouts, 
108  Tenn.  145,  158,  66  S.  W.  471. 

It  results  that  the  decree  of  the  Court  of 
Chancery  Appeals,  overruling  the  demurrer 
and  remanding  the  cause,  must,  on  the 
grounds  and  for  the  reasons  herein  stated,  be 
affirmed. 


NICHOLS  et  a!,  v.  GUTHRIH  et  aL 

(Supreme   Court  of  Tennessee.      Mardi  28, 
1003.) 

WILLS— CONSTRUCTION— ESTATES  CREATED— 
CLASS  REMAINDER- INTEREST  OF  INDIVID- 
UALS—RIGHTS OF  CREDITORS— CONVBTANCB 
BT  ESTOPPEL. 

1.  Under  a  will  devising  to  testator's  grand- 
daughter a  tract  of  land  for  her  unturiu  life, 
and  at  her  death  to  be  equally  divided  among 
her  children  then  living,  and  their  descendants, 
only  those  children,  or  descendants  of  children, 
living  at  the  death  of  the  life  tenant,  would 
taKe  lu  remainder. 

2.  Under  a  will  devising  land  to  devisee  for 
life,  and  at  her  death  to  be  divided  among  her 
children  then  living,  or  their  descendants,  the 
remainder  vests  in  the  remaindermen  as  a  class 
during  the  life  of  the  life  tenant,  but  does  not 
Test  in  them  Individually  until  the  death  of  the 
life  tenant,  and  then  on  the  contingency  of  their 
being  in  existence  at  that  time. 

3.  A  contingent  remainder  to  the  descendants 
of  a  life  tenant,  living  at  her  death,  not  being 
the  subject  of  conveyance  at  common  law,  can- 
not lie  sold  on  execution  at  the  suit  of  a  jud^ 
ment  creditor  of  a  contingent  remainderman. 

4.  Shannon's  Code,  {  63,  providing  that  the 
words  "real  estate,  real  property,  and  lands" 
include  lands,  tenements,  and  hereditaments, 
and  all  rights  and  interest  therein,  whether  le- 
gal or  equitable,  does  not  subject  the  biterest  of 
a  member  of  a  class,  having  an  interest  in  land, 
expectant  on  the  death  of  the  life  tenant,  to  ex- 
ecution, aa  such  person  has  no  interest,  legal  or 
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eqaitable,  in  the  land  oiitil  th«  death  of  the  life 

tenant. 

5.  A  purchaser  from  a  member  of  a  dasa,  in 
which  a  remainder  expectant  on  the  death  of 
the  life  tenant  is  vested,  takes  title  against  hia 
vendor  by  estoppel,  on  the  death  of  the  life  ten- 
ant. 

Appeal  from  Chancery  Court,  Maury  Coun- 
ty;  A.  J.  Abernathy,  Chancellor. 

Bill  for  partition  by  one  Nichols  and  oth- 
ers against  one  Guthrie  and  others.  B^m  a 
decree  for  complainants,  defendant  Hoge 
appeals.    Affirmed. 

W.  S.  Fleming,  for  appellant  Hoge.  James 
A.  Smlser,  for  appellees. 

BEARD,  0.  J.  The  present  case  Involvea 
a  controversy,  growing  out  of  the  third 
clause  of  the  will  of  Thomas  Walker,  made  in 
1852,  which  is  as  follows:  "To  my  grand- 
daughter, Elizabeth  Sims,  I  give  the  tract  of 
land  on  which  she  now  resides,  containing 
about  one  hundred  acres,  also  another  tract 
of  about  the  same  size  adjoining  William  Mc- 
Lane  •  ♦  •  to  have  and  to  hold  said  prop- 
erty during  her  natural  life,  to  be  free  from 
the  debts,  liabilities  or  contracts  of  her  pres- 
ent *  *  •  husband,  and  at  her  death  all 
of  said  property  is  to  be  equally  divided 
among  the  children  of  said  Elizabeth  then 
living,  or  the  descendants  of  such  children." 

During  the  existence  of  the  life  tenancy  of 
Elizabeth  Sims,  a  judgment  creditor  of  Wal- 
ter Sims,  who  was  a  son  of  the  life  tenant, 
caused  to  be  levied  an  execution  upon  his 
Interest  in  the  land,  and,  at  the  sale  made 
under  and  by  virtue  of  this  levy,  became 
the  purchaser,  and  took  from  the  sberlfT  a 
deed  to  the  same.  Whatever  Interest,  if 
any,  he  acquired  thereunder,  has  s>ubsequent- 
ly  passed  to  one  Hoge,  who  Is  defendant  to 
this  cause.  After  the  levy,  but  before  the 
sheriff's  sale  thereunder,  Walter  Sims  aliened 
and  conveyed  all  his  Interest  In  the  same 
land  to  his  sister,  and  she  subsequently  con- 
veyed tbe  same  Interest  to  one  Nichols,  who 
is  one  of  the  complainants  in  this  cause. 
The  life  tenant  died,  after  these  various 
transactions,  and  the  present  bill  was  filed 
for  a  partition,  or  a  sale  for  partition,  of  this 
land.  The  only  controversy  in  the  case  aris- 
es with  regard  to  the  Walter  Sims'  interest 

The  complainant  Nichols  insists  that  the 
levy  and  sale  were  Ineffectual  to  vest  any 
title  or  Interest  In  the  defendant  Hoge,  be- 
cause of  the  fact  that,  at  the  date  of  such 
levy  and  sale,  the  interest  of  Walter  Sims 
was  a  mere  possibility  or  expectancy  not  sub- 
ject to  execution.  His  further  insistence  is 
that  this  expectancy,  or  possibility,  could 
be  alienated,  and,  as  an  alienee,  he  was  sub- 
stituted to  all  the  right  and  Interest  of  Wal- 
ter. The  converse  of  these  propositions  Is 
maintained  by  the  execution  purchaser,  Hoge. 

1.  We  think  it  clear  that  the  devise  over, 
m  this  case,  falls  under  the  class  doctrine 
or  rule  announced  In  Satterfleld  v.  Mayes, 
11  Humph.  58,  and  applied  In  Womack  v. 


Smith.  Id.  483,  54  Am.  Dec.  SI.  Beaaley  r. 
Jenkins,  2  Head,  192,  and  Connell  v.  Mc- 
Kenna,  2  Tenn.  Cas.  190;  and  that  (omitting, 
for  convenience  of  discussion,  those  designat- 
ed as  descendants  of  children  dying  during 
this  life  tenancy)  only  the  children  of  Eliza- 
beth living  at  her  death  would  take  the  re- 
mainder estate. 

2.  This  being  so,  w^ere  was  this  remainder 
during  the  life  tenancy?  If  it  vested,  then 
in  whom?  An  answer  to  these  questlous  is 
distinctly  given  In  Satt«4eld  v.  Mayea  supra, 
as  follows:  "That  It  vests  in  the  describ- 
ed class,  as  a  class,  and  not  Individually  in 
the  persons  comprising  such  class,  and  the 
entire  subject  of  the  gift  survives  to  and 
vests  in  the  persons  constituting  such  class 
at  the  period  when  payment  or  distribution 
of  the  fund  is  to  be  made."  That  caae  was 
one  of  a  legacy  of  slaves,  or  personal  prop- 
erty, while  the  present  involves  a  devise  of 
realty,  but  the  controlling  principle  in  the 
two  is  the  same.  The  correctness  of  the  an- 
swer thus  given  Is  essential  to  the  class  doc- 
trina  Fy>r  If  the  remainder,  during  the  con- 
tinuance of  the  particular  estate,  vested  In 
the  individual  members  of  the  class,  the  In- 
terests so  vested  would  be  transmissible,  as 
In  any  other  vested  remainder,  and  thn» 
would  destroy  or  abrogate  this  doctrine  al- 
together. 

8.  The  Interest  of  each  member  of  the  class 
being  a  mere  possibility,  ripening  into  a  vest- 
ed estate  only  upon  the  contingency  of  hia 
being  In  existence  at  the  time  the  antecedent 
estate  falls  in,  is  it  subject  to  levy  and  sale 
by  an  execution  creditor?  Or  assuming,  as 
a  number  of  the  courts  have  held,  that  the 
effect  of  such  a  provision  is  to  create  a 
contingent  remainder  in  each  one  of  the  class, 
then  Is  this  such  an  interest  as  can  be  reach- 
ed by  a  judgment  creditor? 

At  common  law,  where  the  person  to  take 
was  certain,  and  the  event  only  uncertain, 
the  remainder  was  descendible,  but  this  was 
otherwise  where  the  pei-son  was  uncertain, 
and  only  the  event  certain.  Feame,  Rem., 
534;  4  Kent,  262.  On  the  point  of  the  trans- 
missibility  of  a  contingent  remainder,  Mr. 
Washburne,  in  tiie  second  volume  of  his  work 
on  Real  Property  (page  522),  says:  "For  a 
long  time,  a  contingent  remainder  was  not 
supposed  to  be  the  subject  of  alienation,  be- 
cause It  was  rather  a  possibility  than  an  es- 
tate, like  the  possibility  of  an  heir  at  law, 
tor  instance,  having  the  estate  when  his  an- 
cestor shall  have  died.  But  it  is  now  set- 
tled that,  where  the  contingency  upon  which 
the  remainder  is  to  vest  is  not  in  respect 
to  the  person,  but  the  event,  where  the  per- 
son is  ascertained  who  Is  to  take,  if  the  event 
happens,  the  remainder  may  be  granted  or 
devised,  and  the  grantee  or  devisee  will  come 
into  the  place  of  the  grantor  or  devisor,  with 
his  chance  of  having  the  estate.  Bat  If  the 
contingency  is  In  the  person  who  is  to  take, 
as  where  the  remainder  Is  limited  to  the  heirs 
of  one  now  alive,  there  is  no  one  who  can 
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make  an  effectual  grant  or  devise  of  the 
remainder."  Again,  on  page  549  of  tbe  same 
Tolnme,  as  to  a  remainder,  where  the  person 
to  take  la  uncertain,  he  says:  "At  common 
law,  before  the  contingency  happens,  con- 
tingent remainders  cannot  be  conveyed  ex- 
cept by  way  of  estoppel,  though  they  are 
assignable  in  equity,  since,  theoretically,  such 
a  remainder  is  not  an  estate,  but  a  mere 
cbauce  of  having  one." 

The  present  certainly  fails  within  the  class 
of  cases  where  the  event  on  which  the  con- 
tingency depends  is  certain,  while  the  person 
to  take  on  the  happening  of  the  event  is.  un- 
certain. For  which  one,  If  any,  of  the  chil- 
dren of  Kllzabeth  Sims  would  survive  her, 
and  tben  be  capable  of  taking  the  remainder, 
was  uncertain  until  her  death  occurred,  and 
whatever  Interest  either  of  these  children  had 
Is  the  remainder  was  a  pure  expectancy. 

It  would  seem,  on  principle,  that  such  an 
interest  or  exi>ectancy,  not  transmissible 
at  common  law,  was  beyond  the  reach  of  an 
execution  creditor.  Whether  a  contingent 
remainder  of  any  kind  can  be  subjected  by 
a  Judgment  creditor,  may  be  regarded  as  an 
open  question  in  this  state,  though  In  Hen- 
derson ▼.  Hill,  9  Lea,  34,  in  the  form  of  dic- 
tum, it  Is  said:  "The  weight  of  authority 
seems  to  be  that  a  legal  contingent  remainder 
is  not  Bublect  to  execution"— citing  Freeman 
on  Execution.  (  175.  Upon  examination  of 
tL-c  cases,  we  think  It  will  be  found  that  this 
statement,  though  a  dictum,  is  correct.  At 
least,  such  was  the  holding  in  Watson  v. 
Dodd,  68  N.  C.  528;  Ha  ward  v.  Peavey,  128 
ni.  430,  21  N.  E.  503,  15  Am.  St.  Rep.  120; 
Dncker  v.  Bumbam,  146  III.  9,  34  N.  E. 
658,  37  Am.  St.  Rep.  135;  Roundtree  v. 
Roundtree,  26  S.  C.  450,  2  S.  E.  474;  Young 
V.  Young,  89  Va.  675.  17  S.  E.  470,  23  L.  R.  A. 
642;  Jackson  v.  Middleton,  52  Barb.  9;  Moore 
V.  Llttel.  41  N.  Y.  66,  and  Woodgate  v.  Fleet, 
44  N.  Y.  9,  are  cited  as  contra,  but  the  first 
of  these  cases  simply  held  that  an  Interest, 
vested  or  contingent.  Is  alienable  during  the 
continuance  of  the  antecedent  estate,  while 
in  the  second  the  argument  of  the  court  was 
mainly  devoted  to  the  determination  of  the 
question  whether  the  remainder  Involved  was 
contingent  or  vested. 

But  it  Is  said  that  the  effect  of  section  68 
of  Shannon's  Code,  which  provides  that  the 
words  "real  estate,"  "real  property,"  "lands." 
Include  lands,  tenements,  and  hereditaments, 
and  all  rights  thereto  and  interests  therein, 
equitable  as  well  as  legal,  is  to  change  the 
rule,  and  make  an  Interest  purely  contingent 
as  tbe  one  in  question,  subject  to  the  claim 
of  an  execution  creditor.  We  are  referred  to 
the  case  of  White  v.  McPheeters,  75  Mo.  286, 
where.  In  construing  a  statute  similar  to  ours, 
this   view  is  expressed. 

But  if  we  are  right  In  our  holding  that, 
during  the  life  tenancy,  the  remainder  in  the 
proi>erty  in  question  vested  in  the  class  as 
a  unit,  and  not  severally  In  the  members  of 
that  class,  then  there  is  no  room  for  the  ap- 


plication of  this  statute,  as  in  such  case  no 
member  of  the  class  has  an  Interest  which 
can  fairly  be  called  legal  or  equitable.  On 
the  other  hand,  if  tbe  other  view  obtains, 
that  this  was  a  mere  possibility  made  by 
reason  of  the  contingency  as  to  the  person, 
the  same  results  follow. 

It  results,  therefore,  that  the  execution 
purchaser,  Hoge,  took  nothing  by  bis  pur- 
chase, while  complainant  Nichols,  as  alienee, 
1£  upon  no  other  ground,  upon  that  of  estop- 
pel, did  acquire  the  interest  of  Walter  Sims 
when  it  fell  In  upon  the  death  of  the  life 
tenant. 

•  The  decree  of  the  Court  of  Chancery  Ap- 
peals Is  affirmed.  The  costs  of  appeal  will  be 
paid  by  defendant  Hoge.  The  case  is  re- 
manded to  the  chancery  court  of  Maury 
county  for  further  proceedings  in  accordance 
with  this  opinion. 


BLACKBURN  et  al.  v.  BLACKBURN  et  al. 

(Supreme  Court  of  Tennessee.      March  28, 

1903.) 

DEEDS— CONSTRUCTION— ESTATE    CONVEYED— 

LIFE  ESTATES— VESTED  REMAINDERS— 

"CHILDREN' -RBCONVEYANCH. 

1.  A  father  deeded  certain  land  to  his  daugh- 
ter, her  husband,  and  "her  children  forever," 
and  by  a  subsequent  clause  of  the  deed  warrant- 
ed the  title  to  the  daughter  "and  her  children." 
and  provided  that.  In  the  event  the  daughter 
should  predecease  her  husband,  he  should  be 
entitled  to  400  acres  of  the  tract  for  life,  which, 
at  his  death,  should  go  to  "such  children  and 
bodily  heirs  of"  tbe  daughter,  and  that  tbe 
daughter  and  the  husband  were  put  in  posses- 
sion of  all  the  lands  and  Improvementa  to  their 
own  use,  the  husband  to  have  control  of  the 
same  during  the  life  of  the  wife,  and  of  the 
400  acres  during  his  life.  Beld,  that  the  deed 
created  life  estates  in  the  husband  and  wife, 
with  vested  remainders  as  to  tlie  entire  tract 
in  the  children  living  at  the  date  of  the  deed, 
which  were  subject  to  open  and  admit  after- 
born  children,  so  that  a  subsequent  reconvey- 
ance by  the  husband  and  wife  to  the  grantor  and 
his  wife  operated  to  pass  the  life  estates  only. 

Appeal  from  Chancery  Court,  Giles  Coun- 
ty; A.  J.  Abemathy,  Chancellor. 

BUI  by  Nancy  M.  Laird  and  others  against 
one  Blackburn  and  others  to  recover  certain 
land  and  for  partition.  From  the  decree,  de- 
fendants appeal.    Modified. 

W.  H.  McCallam,  tot  appellants.  R.  H. 
McLaurlne,  for  appellees.  Smlthaon  &  Es- 
llck,  for  Truett 

BEARD.  C.  J.  On  tbe  15th  day  of  July. 
1875,  Robert  H.  Laird  made  and  delivered  a 
deed  to  bis  daughter,  Mary  McMllllon  Black- 
bum,  by  which  was  conveyed  a  valuable 
tract  of  land  in  Giles  county,  consisting  of 
1.063  acres.  In  the  premises  of  this  instru- 
ment it  is  recited  that  the  grantor,  for  the 
love  and  affection  he  bore  his  daughter,  and 
for  a  nominal  money  couslderation,  did  "give, 
transfer,  and  convey  to  the  said  Mary  Mc- 
Mllllon Blackburn,  wife  of  Jas.  K.  Polk 
Blackburn,  and  her  children,  forever,"  tbe 
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land  in  question,  describing  It  by  metes  and 
bounds,  with  all  the  appurtenances  and  Im- 
proyements.  Following  the  description,  tbe 
deed  contains  the  following  clauses,  vlx.: 
"I  covenant  with  the  said  Mary  HcMllUon 
Blackburn  *  *  ♦  to  warrant  and  defend 
the  title  to  the  said  land  *  *  *  to  the  said 
Mary  McMlIUon  Blackburn  and  her  children 

♦  •  ♦  against  any  claim  to  be  made  by 
me.  •  *  *  And  I  *  ♦  *  do  further 
agree  and  provide  in  this  transfer  *  *  • 
that  In  the  event  of  the  death  of  Mary  Mc- 
MUlion  Blackburn,  wife  of  James  K.  Polk 
Blackburn,  before  her  said  husband,   then 

♦  •  ♦  he,  the  said  James,  •  ♦  ♦  shall 
have  by  three  disinterested  landowners  in 
said  county  *  *  *  set  apart  for  him  four 
hnndred  acres  of  the  above-described  lands; 

*  *  *  to  have  and  to  hold  and  use  and 
occupy  during  his  lifetime,  and  at  his  death 
to  go  to  the  said  children,  bodily  heirs  of 
said  Mary  McMiUlon  Blackburn;  and  fur- 
ther, the  said  Blackburn  and  bis  said  wife 
are  hereby  put  in  possession  of  all  of  said 
lands  and  improvements  *  *  *  to  their 
own    use,    said    Blackburn    having    control 

*  *  *  of  tbe  said  place  with  all  the  pro- 
ceeds thereof  during  the  lifetime  of  his  said 
wife  and  then  to  the  said  four  hundred  acres 
herein  provided  for  ♦  •  •  during  his  life- 
time." At  the  date  of  this  deed  Mrs.  Mary 
McMilllon  Blackburn  bad  four  living  chil- 
dren, one  of  whom,  a  daughter,  married  Al- 
pbeus  Truett,  and  bad  bom  to  her  of  tbls 
marriage  a  child  named  Edward  Truett. 
Mrs.  Truett  afterwards  died  during  the  life- 
time of  her  mother,  leaving  surviving  this 
child.  Subsequent  to  the  date  and  delivery 
of  the  deed  there  were  born  to  Mrs.  Mary 
Blackburn  Ave  other  children.  Thereafter 
she  died,  leaving  surviving  her  husband  and, 
in  all,  eight  children  and  the  grandchild,  Ed- 
ward Truett.  Another  fact  which  It  is  prop- 
er to  state  is  that  on  the  7th  of  January,  1878, 
James  K.  P.  Blackburn  and  his  wife,  Mary 
M.  Blackburn,  conveyed  all  the  interest  of 
whatever  kind  which  they  had  In  this  tK^ct 
to  the  original  grantor,  R.  H.  Laird,  and  his 
wife.  Nancy  M.  Laird.  The  grantee  R.  H. 
Is  now  dead,  leaving  his  wife,  Nancy,  sur- 
viving; 80  that,  if  this  deed  conveyed  any 
interest  at  all,  it  was  an  estate  by  entirety, 
of  which  she  is  now  the  owner. 

The  present  bill  was  filed  by  Nancy  M. 
Laird  and  the  three  surviving  children  of 
Mary  M.  Blackburn  who  were  living  at  the 
date  of  the  deed  from  R.  H.  Laird  to  Mary 
M.  Blackburn  and  her  children  against  the 
children  born  after  that  date  and  Edward 
Truett,  the  minor  child  of  the  dead  sister. 
Tbe  claim  of  complainants  is  that  under  this 
deed  Mrs.  Blackburn  and  her  then  four  living 
children  took  as  tenants  in  common  the  prop- 
erty In  question,  to  the  exclusion  of  the  after- 
bom  children;  that  the  minor  succeeded  to 
the  Interest  of  his  mother  upon  her  death; 
and  that  Mrs.  Laird,  by  virtue  of  the  deed  to 
herself  and  husband   and  her  survivorship. 


was  the  owner  ot  tbe  InteiCBt  originally  con- 
veyed to  Mrs.  Blackburn;  and  they  ask  that 
their  claims  be  established  by  a  decree,  and 
that  the  land  be  partitioned  between  them. 

This  claim  thus  made,  resisted  as  it  is  by 
the  after-bom  children,  makes  necessary  a 
constraction  of  the  deed  of  15th  Jnly,  1875. 
There  is  no  doubt  that  a  conveyance  to  a 
mother  and  her  children,  without  qnalifylng 
words,  is  often  held  to  be  one  in  prsesenti, 
vesting  title  in  the  then  living  children  and 
tbe  mother  as  tenants  in  common,  and  by 
constmctlon  of  law  excluding  children  com- 
ing into  being  thereafter.  In  the  cases  where 
this  has  been  held,  the  nde  la  rested  either 
upon  the  idea  that  a  freehold  could  not  be 
created  to  take  effect  in  future,  as  at  com- 
mon law  livery  of  seisin  was  essential  to 
such  estate,  or  else  upon  an  Implication  from 
the  instrument  of  an  intention  upon  the 
part  of  the  grantor  that  the  title  shonld  pass 
to  the  living  children  as  if  they  had  been 
named  therein.  Llllard  v.  Rucker,  9  Yerg. 
64;  Seay  v.  Bacon,  4  Sneed,  100,  67  Am. 
Dea  601;  Bearden  v.  Taylor,  2  CJold.  134; 
Livingston  V.  Livingston.  16  Lea,  448;  Tharp 
V.  Tarbrongh.  79  Ga.  382.  4  S.  E.  915.  11  Am. 
St  Rep.  439;  See  v.  Derr,  57  Mich.  309,  24 
N,  W.  108;  Heath  v.  Hewitt.  127  N.  T.  186. 
27  N.  B.  959,  13  L.  R.  A.  46,  21  Am.  St  Rep. 
438;  Brasington  r.  Hanson,  149  Pa.  289,  24 
Atl.  344.  But  if  the  deed,  when  taken  alto- 
gether, discloses  a  purpose  upon  the  grantor's 
part  that  all  the  children  of  the  moth»,  with- 
out regard  to  the  time  of  their  birth,  shall 
become  beneflciaries  of  the  property  convey- 
ed, then  to  effectuate  this  purpose  the  mother 
will  be  converted  into  a  tenant  for  life,  and 
the  children  into  remaindermen,  the  remain- 
ders vesting  In  those  living  at  the  date  of 
the  instrument,  and  tbe  estate  opening  upon 
the  subsequent  birth  of  children  so  as  to  em- 
brace them;  or  else  tbe  mother  will  be  held 
to  be  trustee  for  herself  and  her  then  living 
as  well  as  her  after-born  children.  And  a 
slight  indication  will  Induce  the  courts  to 
adopt  the  construction  of  the  deed  which  will 
effectuate  the  intention  of  the  grantor. 
Moore  v.  Simmons,  2  Head,  546;  Beecher  v. 
Hicks,  7  Lea,  207. 

In  view  of  these  rules  of  interpretation, 
we  will  examine  the  deed  in  question.  In 
the  first  place,  we  can  see  no  reason  why 
the  grantor  should  have  preferred  the  living 
to  the  exclusion  of  the  after-bom  children 
of  Us  daughter.  The  moving  consideration 
for  its  execution  was  the  "love  and  affection 
he  bore  to  his  daughter  and  her  children." 
If  his  purpose  was  to  make  the  then  living 
children  of  this  daughter  the  special  objects 
of  his  bounty,  it  would  have  been  an  easy 
matter  for  the  grantor  to  have  named  them, 
so  as  to  leave  doubt  impossible.  In  addition, 
this  would  be  the  natural  mode  of  expressing 
such  purpose.  But,  familiar  as  the  grantor 
was  with  his  daughter's  family,  he  forbore 
to  name  them  as  grantees,  but  used  the 
broad  and  generic  term  "children,"  compre- 
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benslTe  eDoogta  to  embrace  all  those  who  at 
any  time  were  born  to  tUs  daoghter. 

In  the  second  place,  we  think  an  examina- 
tion of  the  deed  not  only  makes  it  clear  that 
this  term  was  designedly  used  in  this  com- 
prehensive sense,  but  that  this  design  or  pur- 
pose of  the  grantor,  so  evidently  fair  and 
Just,  may  be  carried  out  by  the  courts  with- 
out doing  violence  to  a^y  sound  mle  of  con- 
struction. In  Beecher  v.  Hicks,  supra,  the 
deed  was  to  "Sarah  Catherine  Hicks"  and  to 
"the  children  of  the  said  Sarah  Catherine 
upon  her  body  begotten  by  ber  said  hus- 
band," and  it  was  held  that  It  was  the  clear 
purpose  of  the  grantor  to  carry  the  property 
conveyed  to  all  the  children  falling  within 
the  class  dted  as  the  direct  objects  of  his 
bounty,  and  that  this  would  be  effectuated 
either  "by  treating  the  conveyance  as  being 
to  the  mother  In  trust  for  herself  and  her  chil- 
dren, or  giving  her  an  estate  for  life,  with  i^ 
malnder  to  her  children."  There  were  no 
other  words  In  the  conveyance  upon  which 
such  a  conclusion  could  be  rested,  but  the 
court,  to  effectuate  the  purpose  of  the  gran- 
tor, seized  upon  the  clause  which  has  beeif 
qooted  above.  But  we  think  In  the  present 
deed  is  to  be  found  phraseology  which  indi- 
cates that  the  intention  of  the  grantor  was  to 
embrace  all  the  children  of  Mrs.  Blackburn, 
and  at  the  same  time  to  restrict  her  to  a 
life  estate.  This  is  found  In  the  paragraph 
where  It  la  provided  that  "the  said  Black- 
bum  and  his  said  wife  are  hereby  put  in  pos- 
session of  all  said  land,  •  •  •  and  every 
part  thereof,  to  thetr  own  use,  said  Black- 
bum  having  control  and  management  •  *  • 
daring  the  lifetime  of  his  wife."  If  the  deed 
was  to  take  effect  in  praesenti,  as  Is  claimed 
by  the  complainants,  it  is  difBcult  to  account 
for  this  provision;  for,  taking  effect  at  its 
delivery,  the  mother  and  her  living  children 
would  have  had  vested  in  them  an  estate  In 
fee,  the  use  and  control  of  which,  by  opera- 
tion of  law,  would  have  redounded  to  the 
Interest  of  all  as  tenants  in  common;  and  the 
mother's  Interest  would,  upon  her  death,  have 
passed  under  the  statute  of  descents  or  by 
virtue  of  her  last  will,  as  the  case  might  be. 
Evidently,  however,  this  was  not  in  the  gran- 
tor's mind.  It  was,  so  far  as  the  mother  was 
concerned.  Intended  that  the  property  as  a 
whole  should  be  limited  to  a  use  by  the  hus- 
band and  wife  during  the  term  of  her  nat- 
nral  life.  For  whom  and  in  whose  interest 
was  this  use  thus  Ihnlted?  Can  it  be  for  a 
moment  supposed  the  idea  was  In  the  mind  of 
tbe  grantor  that  Blackburn  and  wife  and  the 
children  living  at  the  date  of  this  deed  were 
to  be  alone  the  beneficiaries  of  this  use? 
Sncb  a  supposition  is  unnatural,  and,  we  are 
■atisfled,  does  violence  to  the  puri>ose  of  the 
grantor.  On  the  contrary,  our  opinion  Is 
that  be  Intended  this  valuable  property  as 
a  borne  for  his  son-in-law  and  daughter  and 
tbe  children  whenever  bom  to  this  daughter, 
M  long  as  she  lived,  and  that  upon  her  death 
leaving  surviving  her  hUbband  and  children. 


the  remainder  Interest  of  tbe  latter  ripened 
into  a  right  of  possession,  so  that  her  hus- 
band, if  be  saw  proper,  could,  after  the  mode 
prescribed  in  the  deed,  have  set  apart  to  him 
400  acres  out  of  the  tract  for  his  own  use 
during  the  remainder  of  his  life,  and  at  his 
death  this  portion  of  the  tract  would  pass  in- 
to the  possession  of  their  children  or  their  rep- 
resentatives. In  other  words,  we  think  two 
life  estates  were  therein  provided  for— one  for 
the  mother  in  the  whole  tract  during  her  life, 
and  upon  ber  death  another  for  the  father 
in  a  portion  of  it,  If  he  saw  proper  to  assert 
it  The  provision  in  the  deed  that  upon  the 
death  of  J.  K.  P.  Blackburn  tbe  portion  set 
apart  to  him  shall  "go  to  the  said  children, 
bodily  heirs  of  said  Mary  McMUllon  Black- 
bum,"  neither  adds  to  the  class  of  remainder- 
men nor  reduces  the  Interest  of  any  of  the 
class  already  provided  for  or  named  earlier 
In  the  deed. 

The  result  of  this  construction  Is  that  the 
children  living  at  the  date  of  the  deed  took 
a  vested  remainder  in  the  whole  tract;  that 
tbe  remainder  opened  up  to  admit  after-born 
children;  that  the  minor,  Truett,  succeeded 
upon  the  death  of  his  mother  to  her  interest 
in  the  land;  and  that  under  the  deed  of 
Blackburn  and  bis  wife  to  R.  H.  Laird  and 
his  wife  the  grantees  took  only  the  life  in- 
terest of  Mrs.  Blackbum  in  tbe  whole,  and 
tbe  possible  life  Interest  of  Blackbum  in  tbe 
400  acres  contingently  provided  for  him. 

A  decree  will  be  entered  in  accordance  with 
this  opinion,  and  for  a  remand  for  partition 
or  sale  for  partition.  Tbe  costs  of  the  lower 
court  accrued  up  to  the  date  of  the  appeal 
will  be  paid  by  tbe  complainants,  and  of  the 
appeal  will  be  divided  between  the  complain- 
ants and  defendants,  save  and  except  BXlward 
Truett.  The  costs  accruing  upon  the  remand 
will  be  disposed  of  by  the  chancellor. 


HOI/r  &.  JOHNSON  V.  HAYES. 

(Supreme   Court   of  Tennessee.      March  2L 
1003.) 

TRESPASS-CUTTING  TIMBBR— MEASURE  OF 
DAMAOES. 

1.  Where  defendant  purchased  stave  bolts  of 
trespassers,  who  cut  the  same  on  plaintiff's 
land,  gome  of  the  bolts  being  purchased  before 
and  some  after  notice  of  the  trespass,  the  meas- 
ure of  damaeea  is,  for  the  timber  purchased  be- 
fore notice,  Its  value  as  it  stood  on  the  land, 
and,  for  that  so  purchased  after  notice,  the  val- 
ue in  the  form  of  stave  bolts,  without  deduc- 
tion for  the  expense  of  cutting  and  preparing 
for  market,  in  the  absence  of  facts  showing 
special  injury  to  the  land  by  the  removal  of  the 
timber. 

Appeal  from  Chancery  Court,  Humphreys 
County;    J.   8.   Grlbble,  Chancellor* 

Action  by  Holt  &  Johnson  against  A.  L. 
Hayes.  From  a  Judgment  of  tbe  Court  of 
Chancery  Appeals  affirming  a  decree  of  the 
chancellor  in  favor  of  plaintiffs,  defendant 
appeals.    Affirmed. 
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T.  L.  Lanier  and  Patterson  &  Stratton,  for 
appellant.  R.  T.  and  J.  F.  Shannon,  (or  re- 
apondents. 

NEIL,  J.  This  was  an  action  brought  for 
the  conversion  of  timber,  on  the  following 
facts:  Win  Lasblee  and  Henry  Brown  went 
upon  the  land  of  the  complainants  aa  pure 
trespasaera,  without  any  bona  fide  claim  of 
right,  and  cut  and  hauled  timber  therefrom, 
and  sold  it  to  the  defendant.  Before  defend- 
ant had  any  notice  of  the  trespass  of  the 
said  Lashlee  and  Brown,  he  purcliased  from 
them  43%  cords  of  wood,  of  the  value  of 
$1  per  cord  standing  in  the  tree,  or  $43.50 
for  the  whole.  Complainants  then  notified 
the  defendant  that  Lashlee  and  Brown  were 
trespassing  upon  their  lands  in  cutting  and 
removing  the  timber,  and  requested  him  to 
buy  no  more  of  them.  The  defendant  re- 
fused to  heed  the  notice,  or  comply  with 
the  request,  but  thereafter  bought  from 
Lashlee  and  Brown  77  corda  of  the  wood, 
worth  $77  in  the  tree  in  the  woods,  but  worth 
$246.40  in  stave  bolts  delivered  at  the  factory 
of  defendant,  in  which  form  the  said  Lash- 
lee and  Brown  prepared  the  timber  and  sold 
it  to  the  defendant,  and  delivered  it,  after 
taking  it  from  complainants'  land. 

The  chancellor  rendered  a  decree  against 
defendant  for  $289.00  (made  up  of  the  $43.50 
and  the  $246.40)  and  costs  of  suit.  The  de- 
fendant filed  the  record  for  error,  and  the 
cause  was  referred  to  the  Court  of  Chancery 
.Appeals.  That  court,  after  full  considera- 
tion, affirmed  the  decree  of  the  chancellor. 
From  this  decree  the  defendant  prayed  an 
appeal  to  thfs  court,  and  assigned  error. 

It  is  insisted  that  the  decree  of  each  of 
the  courts  referred  to  was  erroneous,  in  that 
the  defendant  was  charged  with  the  said 
sum  of  $246.40,  the  value  of  the  timber  after 
it  had  been  converted  into  stave  bolts.  It 
is  said  tliat  the  true  measure  of  damages 
was  the  value  of  the  timber  as  it  stood  in 
the  tree  at  the  time  it  was  cut,  and,  at  all 
events,  the  defendant  should  be  allowed  the 
costs  of  converting  the  timber  into  merchant- 
able form. 

There  is  no  error  In  the  decree  of  the 
Court  of  Chancery  Appeals.  We  are  of  the 
opinion  that  the  same  rule  should  be  ap- 
plied in  cases  of  this  character  as  are  ap- 
plied In  cases  of  minlngtrespass.  The  rules  ap- 
plicable in  the  latter  class  of  cases  are  those 
laid  down  In  Dougherty  v.  Chesnutt,  86  Tenn. 
1,  9,  10,  5  S.  W.  444.  It  is  there  said: 
"There  are  two  rules  for  the  computation 
of  damages  in  these  cases  of  mining  trespass, 
recognized  by  the  courts,  sometimes  designat- 
ed as  the  'mild'  and  the  'harsh'  rule.  The 
mild  rule  Is  applied  where  the  wrong  was 
innocently  done,  by  mistake  or  Inadvertence; 
the  hareb  where  the  facts  show  the  trespass 
to  have  been  malicious,  or  with  full  knowl- 
edge of  the  title  of  the  injxwed  party,  and 
in  willful  disregard  of  his  rights.  The  for- 
mer rule  charges  the  defendant  with   the 


value  of  the  coal,  ore.  or  rock  mined,  in 
situ,  usually  measured  by  the  royalty  In  the 
particular  locality.  The  latter  charges  him 
with  the  value  of  the  same  after  severance, 
without  compensation  for  mining  and  prepar- 
ing for  market." 

Applying  these  rules  to  the  case  of  timber 
removed,  we  hold  that  the  defendant,  for  the 
timber  purchased  before  notice  of  the  tres- 
pass, was  rightly  charged,  under  the  mild 
rule,  with  Its  value  as  It  stood  upon  the  land 
when  it  was  felled;  and  that,  for  the  timber 
purchased  after  he  had  notice  of  the  tres- 
pass, he  was  rightly  charged,  under  the 
harsh  rule,  with  Its  value  in  the  form  of 
stave  bolts,  without  any  deduction  for  the 
expense  of  cutting  and  preparing  for  market 

The  foregoing  were  the  rules  for  measur- 
ing damages  applicable  to  Lasblee  and 
Brown,  as  to  all  of  the  timber,  they  being 
willful  trespassers  as  to  all;  and  the  defend- 
ant, having  bought  the  77  cords  from  them 
with  full  notice,  stands  in  their  place  as  to 
that  purchase. 

There  is  another  element  of  damages  that 
sometimes  appears  in  timber  cases,  that  Is, 
damages  arising  out  of  special  injury  done  to 
the  land  by  the  removal  of  the  timber  (Ens- 
ley  Y.  Nashville,  2  Baxt.  144),  but  no  facts 
appear  in  this  case  to  make  that  rule  appli- 
cable here. 

The  decree  of  the  Ciourt  of  Chancery  Ap- 
peals must  be  affirmed,  with  costs. 


TENNESSEE  CENT.  R.  CO.  v.  CAMPBELL 
et  nx. 

SAME  V.  MUBPHT  LAND  CO. 
(Supreme  0>urt  of  Tennessee.    Jan.  SI,  1903.) 

RAILKOADS-CONDBHNATION  PROCBBDINOS— 
ACKNOWLEDGMENT  OF  AMENDMENT  TO 
CHARTER  —  CURATIVE  ACT  —  UX^ATION  OF 
LINE  —  CONSTRUCTION  OF  CHARTER  — PRO- 
CEDURE. 

1.  An  amendment  to  a  railroad  charter,  orig- 
inally defective  because  acknowledged  before  a 
notary  public,  was  validated  by  the  express  pro- 
visions of  Acts  1001,  p.  179,  c.  118,  amending 
Acts  Ex.  Sess.  1800,  p.  43,  c  17. 

2.  A  railroad  company  was  authorized  by 
charter  to  constmct  a  Ime  of  road  between  N. 
and  O.  Held  that,  the  location  of  tlie  line  not  be- 
ing exactly  and  definitely  fixed  by  the  charter, 
discretion  as  to  Tv-here  to  locate  It  was  vested  in 
the  company. 

3.  A  railroad  company  was  authorized  to  con- 
struct a  line  of  road  between  N.  and  C.  by  a 
charter  not  exactly  aud  definitely  fixing  the  lo- 
cation of  the  line.  Condemnation  proceedings 
by  the  road  were  opposed  on  the  ground  that 
it  was  attempting  to  build  a  belt  line  around  the 
city  of  N.,  which  it  had  no  authority  to  do.  It 
appeared  that  while  the  route  selected  was  not 
the  most  direct  one  between  the  two  places,  and 
did  skirt  the  city  of  N.  by  a  route  some  10 
miles  long,  it  arose  out  of  economic  reasons,  on 
account  of  the  physical  features  and  topography 
of  the  country,  instead  of  other  purposes  and 
designs,  such  as  a  belt  to  reach  industrial  en- 
terprises and  business  centers.  Held  not  a  belt 
line. 

4.  Condemnation  proceedings  by  a  railroad 
were  opposed  ou  the  gionnd  that  the  contem- 
plated line  was  not  located  by  the  company  or 
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iti  directors,  bat  only  by  its  president  on  the 
soggestiou  or  advice  of  its  general  manager 
and  engineers.  Htld  that,  there  being  no  stat- 
ute lequiring  the  line  to'  be  located  by  the  direct- 
or*, a  locatloD  by  them  was  not  indispensable 
to  its  Talidity. 

5.  Where  condemnation  proceedings  by  a  rail- 
road are  opposed  on  the  ground  that  uiey  are 
not  authorized  under  the  charter  of  the  road, 
the  determination  of  the  preliminary  qnestioqs 
involred  in  the  right  to  condemn,  such  as  the 
construction  of  the  charter,  is  tor  the  court, 
eren  though  facts  maj,  to  some  extent,  be  in- 
TolTed  in  such  preliminaiy  questions. 

Two  separate  proceedings  to  condemn 
land  by  the  Tennessee  Central  Railroad 
Company  against  Lemuel  R.  Campbell  and 
'Wife  and  the  Murphy  Land  Company.  Judg- 
ments for  plaintiff,  and  defendants  petition 
for  writs  of  certiorari  and  supersedeas.  Pe- 
titions dismissed. 

T.  M.  Steger,  T.  H.  Malone,  Jr.,  J.  M.  An- 
derson, J.  H.  Acklen,  John  J.  Vertrees,  Wm. 
O.  Vertrees,  3.  C.  Bradford,  Jas.  A.  Ryan, 
and  Jas.  S^  PUcber,  for  petitioners  Lemuel 
B.  Campbell  and  wife.  J.  C.  Bradford,  J. 
H.  Anderson,  and  Jas.  A.  Ryan,  for  petition- 
er Mnrpby  Land  Co.  Pitts  te  Witberspoon, 
for  respondent. 

WIUCES,  J.  Tbis  is  an  application  for 
writs  of  certiorari  and  supersedeas  to  re- 
view tbe  action  of  the  law  court  of  David- 
son county  In  proceedings  Instituted  to  con- 
demn rights  of  way  across  lands  of  tbe  pe- 
titioners. The  cases  Involve  tbe  same  ques- 
tions of  law,  and,  while  the  parties  and 
lands  affected  are  not  tbe  same,  yet  tbe 
rights  of  way  are  sought  over  each  by  tbe 
tame  railroad  company  and  tbe  same  line 
of  road,  and  they  will  therefore  be  consid- 
ered together. 

The  cause  has  been  before  tbe  court  niwn 
■  former  occasion  for  the  same  purpose.* 
At  tbe  time  of  tbe  filing  of  the  first  peti- 
tion tbe  court  below  had  proceeded  regu- 
larly to  the  appointment  of  a  Jury  of  in- 
quest or  commissioners  to  lay  off  tbe  right 
of  way  required,  and  to  assess  tbe  damages 
of  the  defendants,  but  no  report  of  its  ac- 
tion bad  been  filed.  Upon  the  application 
for  tbe  Jary  tbe  defendants  resisted  tbe  tak- 
ing of  their  property  by  issues  made  In  their 
answers  to  tbe  petitions  filed  by  tbe  railroad 
n>ni|Mny,  insisting  apon  grounds  more  fully 
M>t  out  hereafter.  Upon  tbe  appointment  of 
the  Jnry,  tbcy  tendered  their  bill  of  excep- 
tions and  prayed  appeal  to  this  court,  which 
was  granted.  They  filed  their  first  petition 
for  writs  of  certiorari  to  bring  the  proceed- 
ings before  this  court  for  review,  and,  pend- 
ing tbe  decision  of  this  court,  for  superse- 
deas to  suspend  further  proceedings  in  tbe 
court  below,  to  prevent  any  entry  upon  tbe 
land  and  stop  prosecution  of  tbe  work.  Up- 
on mature  consideration  of  the  objection 
made,  that  certiorari  would  not  lie  to  review 

f  i.  See  Bmlnent  Domain,  vol.  18,  Cant  Dig.  |  S36. 
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such  proceedings,  this  court  held  that  it 
would  lie  in  a  proper  case,  and  was  a  sub- 
stantive mode  for  the  correction  of  errors, 
to  which  a  party  is  entitled  as  a  matter  of 
right,  as  much  as  to  any  other  mode  for 
the  correction  of  errors  of  Inferior  tribunals; 
citing  in  support  of  tbe  holding  Shannon's 
Code,  Si  4863,  4854,  6329,  6336;  Kearney  v. 
Jackson,  1  Yerg.  291;  Warner  v.  State,  13 
Lea,  62;  Johnson  t.  Harris,  16  Lea,  130; 
State  V.  Taxing  District,  16  Lea,  245;  Brl* 
zendlne  t.  State,  103  Tenn.  677,  54  S.  W. 
982.  It  yras  also  held  that  in  such  cases.  In 
the  discretion  of  the  court,  a  proper  case 
being  presented,  supersedeas  might  issue  to 
stay  further  proceedings  in  the  court  below 
pending  the  disposition  of  tbe  case  In  tbe 
appellate  court;  Shannon's  Code,  i  6.336. 
But  the  court  was  further  of  opinion  that 
at  tbe  then  stage  of  the  proceedings  a  prop- 
er case  was  not  presented  for  the  Issuance 
of  the  writs;  that  it  was  only  after  tbe  re- 
port of  tbe  Jury,  assessing  the  damages, 
had  been  filed,  exceptions  thereto.  If  any, 
disposed  of,  and  demand  made  by  either 
party  for  a  trial  by  a  traverse  Jury  in  the 
conrt,  or,  in  the  absence  of  such  contesting 
proceedings,  the  report  bad  been  confirmed, 
the  right  of  way  adjudged  to  the  road,  and 
the  damages  awarded  the  landowner,  that 
the  Judgment  became  final,  in  such  sense 
that  it  might  be  reviewed,  In  the  case  first 
put,  by  certiorari,  and  that  supersedeas  In 
proper  case  might  Issue.  The  court  was  of 
opinion  that  proceedings  to  condemn  laud 
for  rights  of  way  were,  under  our  statute, 
dual  in  their  nature — that  Is,  a  preliminary 
question,  in  proper  cases,  may  arise  as  to 
tbe  right  of  tbe  road  to  acquire  and  con- 
demn rights  of  way,  either  altogether,  or 
across  the  particular  lands  of  the  defend- 
ants; and  when  this  preliminary  question  is 
raised,  and  settled  by  tbe  appointment  of 
a  Jury  of  inquest,  and  that  Jury  has  acted 
as  tbe  statute  prescribes,  and  has  made  Its 
report,  which  has  been  excepted  to,  and  a 
traverse  Jury  demanded,  for  a  trial  in  court, 
then  tbe  defendant  may  have  the  question 
of  the  right  to  condemn  reviewed  upon  cer- 
tiorari to  this  court.  Tbe  theory  is  that  tbe 
cause,  as  to  this  feature  of  tbe  case,  has 
reached  a  final  decree.  Inasmuch  as  tbe 
petitioners  may  then,  upon  giving  bond,  as 
tbe  statute  provides,  to  secure  the  compen- 
sation that  may  be  finally  adjudged,  have 
the  defendants  ejected  from  tbe  right  of 
way,  and  take  possession  of  tbe  same,  and 
proceed  to  construct  Its  road.  Not  only  may 
certiorari  issue  In  such  case,  but  superse- 
deas, also.  If  a  proper  case  is  made  out. 
In  the  Judgment  of  tbe  court,  to  warrant  a 
stay  of  proceedings  while  tbe  right  to  take 
Is  being  reviewed.  Tbe  gist  of  tbe  decision 
is  that  every  citizen  whose  land  is  sought 
to  be  taken  for  rights  of  way  has  the  right 
to  test  the  preliminary  question  whether  the 
railroad  seeking  such  rights  of  way  Is  enti- 
tled thereto  upon  any  terms.    Tbe  question 
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of  the  amount  of  compenBatlon  to  be  paid 
l8  a  separate  one,  but  dependent,  from  the 
nature  of  tbe  case,  upon  the  right  to  take 
at  all. 

After  the  adjudication  was  thus  made  up- 
on the  first  application  for  writs  of  certio- 
rari and  supersedeas,  refusing  the  same  for 
the  reasons  and  upon  the  grounds  stated, 
the  petitioners  filed  other  petitions,  and  now 
represent  that  the  proceedings  have  reached 
such  a  stage,  as  heretofore  indicated  in  the 
opinion  of  the  court,  as  authorizes  the  issu- 
ance of  the  writs.  These  second  petitions 
were  presented  to  the  Chief  Justice  of  this 
court  at  chambers,  and  he  ordered  the  issu- 
ance of  the  writ  of  certiorari  as  prayed  for, 
but  denied  the  application  for  supersedeas. 
The  matter  now  comes  before  this  court 
upon  the  merits  of  the  preliminary  inquiry, 
and  the  question  is,  have  the  complainants 
shown  a  legal  right  to  condemn  the  lands 
of  defendants  as  they  seek  to  do?  We  do 
not  understand  that  any  serious  controversy 
is  now  made  as  to  the  right  to  the  certio- 
rari, nor  the  correctness  of  the  action  of  the 
Chief  Justice  In  granting  the  same.  No  mo- 
tion is  made  to  dismiss,  but  the  case  is  pre- 
sented to  us  and  argued  before  us  as  to  the 
right  and  propriety  of  permitting  the  rail- 
road to  condemn  the  right  of  way.  The 
railroad  company  has  demanded  and  been 
granted  a  trial  by  Jury  In  the  court  below 
upon  the  feature  of  the  amount  of  compen- 
sation, and  that  matter  is  not  now  before 
this  court 

It  appears  that  the  report  of  the  Jury  of 
review  and  Inquest  has  been  made  and  filed, 
and  to  it  the  railroad  company  has  excepted, 
and  from  it  prayed  and  been  granted  an  ap- 
peal to  a  traverse  jury  In  court  upon  the 
question  of  the  amount  of  compensation. 
The  company  has  tendered  a  bond,  which 
has  been  accepted,  and  is  entitled,  under  the 
law,  to  possession  of  the  lands  and  rights 
of  way,  and  it  has  entered  upon  them  to 
construct  the  road,  and  pending  the  proceed- 
ings under  these  second  petitions  much 
work  has  been  done  upon  such  construction. 

The  points  now  made  against  the  right  of 
the  railroad  to  condemn  the  rights  of  way 
are,  in  substance,  as  follows:  (1)  That  com- 
plainant railroad  has  no  charter  authority  to 
construct  the  line  of  road  at  the  place  and 
along  the  route  now  being  occupied  by  It; 
(2)  that  the  railroad  company  is  attempting 
to  construct  a  belt  line  around  the  city  of 
Nashville,  instead  of  a  main  or  direct  line 
from  Nashville  to  ClarksviUe,  or  to  build 
such  belt  line  In  addition  to  and  in  connec- 
tion with  the  line  from  Nashville  to  Clarks- 
viUe; (3)  that  the  line  or  route  has  never 
been  located  by  the  railroad  company 
through  its  proper  officials,  as  is  authorized 
by  law,  but  that  the  line  was  and  is  lo- 
cated alone  by  the  president  and  engineer. 
The  contention  may  be  summarized  that  the 
railroad  has  no  charter  authorizing  the  route 
selected;    that  it  has   no   right,   under  Its 


charter,  to  build  a  belt  line;  and  that  the 
line  or  route  can  only  be  located  by  the  di- 
rections of  the  company,  and  not  by  its  presi- 
dent and  engineer. 

Considering  the  first  question  raised.  It  ap- 
pears that  the  complainant  road  had  its  birth 
under  a  charter  naming  it  as  the  Nashville 
&  Clarksville  Railroad,  and  its  purpose,  as 
stated  In  this  original  charter,  is  to  con- 
struct and  operate  a  railroad  from  the  city 
of  Nashville  to  Clarksville,  in  Montgomery 
county.  This  original  charter  was  amended 
in  June,  1901,  so  as  to  change  its  northern 
terminus  from  the  city  of  Clarksville  to  a 
point  in  Montgomery  county,  at  the  state 
line,  between  the  states  of  Tennessee  and 
Kentucky,  in  a  northwesterly  directlMi  from 
the  city  of  Clarksville,  and  so  as  to  change 
its  capital  stock  from  $1,000,000  to  $7,000,000; 
the  object  being  to  purchase  and  consolidate 
the  Tennessee  Central  Railway  Company  and 
Nashville  &  Knoxvllie  Railroad  Company, 
In  addition  to  building  Its  own  line  from 
Nashville  to  Clarksville,  and  on  the  Ken- 
tucky state  line,  so  as  to  form  a  continuous 
line,  by  way  of  Clarksville,  Nashville,  Lieban- 
on,  and  Cookevllle,  to  the  Southern  and  Cin- 
cinnati roads;  and  these  various  lines  were 
accordingly  purchased  and  consolidated  un- 
der the  name  of  the  Tennessee  Central  Rail- 
road Company,  and  these  latter  amendments 
were  made  in  April,  1902.  The  Tennessee 
Central  Railroad  Company,  above  referred 
to,  was  chartered  in  June,  1897,  to  construct 
a  railroad  from  the  west  bank  of  Clinch  river, 
near  Kingston,  Roane  county,  to  the  city 
of  Nashville,  and  this  charter  was  subse- 
quently amended  by  changing  the  western 
terminus  from  the  city  of  Nashville  to  Clarks- 
vllle.  It  is  said  this  amendment  was  ac- 
knowledged before  a  notary  public,  and  it 
is  insisted  that  this  rendered  It  inoperative 
and  void;  while  It  is  said  In  reply  that.  If 
originally  defective  because  of  the  acknowl- 
edgment. It  was  validated  by  chapter  118. 
p.  179,  of  the  Acts  of  1901,  amending  chap- 
ter 17,  p.  43,  of  the  Acts  of  the  E<xtra  Session 
of  1890.  We  think  the  contention  of  Invalid- 
ity not  well  made. 

It  thus  appears  that  the  Tennessee  Cen- 
tral Railroad  Company,  under  its  own  char- 
ter, has  authority  to  construct  and  operate 
a  line  of  road  from  Nashville  to  the  state 
line,  northwest  of  Clarksville,  by  way  of 
Clarksville,  and  by  virtue  of  the  charter  of 
the  Tennessee  Railway,  which  It  has  pur- 
chased, and  now  owns,  it  has  authority  to 
construct  and  operate  a  railroad  from  Clinch 
river  to  Clarksville  by  way  of  the  city  of 
Nashville.  Neither  of  these  charters  locates 
the  exact  line,  nor  any  point  in  either  city 
that  must  be  touched,  either  In  approaching, 
entering,  x>t  leaving  the  city,  but  the  ob- 
vious purpose  is  to  construct  a  continuous 
line  from  the  state  line,  beyond  Clarksville, 
to  the  eastern  terminus  in  Roane  county,  by 
way  of  the  city  of  Nashville.  We  are  of 
opinion  that,  under  the  provisions  of  these 
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cbarters  and  consolidation  agreements,  the 
complainant  company  had  the  right  to  con- 
struct a  line  of  railroad  from  any  point  ac- 
eesslble  in  the  city  of  NasbTiUe,  or  npon  the 
outslilrta  of  the  city,  to  the  city  of  Clarks- 
vllle,  at  such  place  as  it  might  find  accessi- 
ble and  feasible,  whether  within  that  city 
or  upon  its  outskirts;  and,  the  location  of 
tlie  line  not  being  exactly  and  definitely  fix- 
ed by  charter,  discretion  vested  In  the  com- 
pany, as  will  be  more  fnlly  discussed  here- 
after. 

The  railroad.  In  response  to  the  second  ob- 
jection made,  says  that  it  is  not  constructing 
or  proposing  to  construct  a  belt  line,  but 
only  a  main  or  direct  line  from  Nashville  to 
ClailESTille.  It  appears  that  the  line,  so  far 
as  it  is  now  in  controversy,  connects  with 
the  tracks  of  what  Is  styled  the  Terminal 
Company  at  Stanley  street  in  South  Nash- 
ville, and  extends  to  the  bridge  across  Cum- 
berland river  in  West  Nashville;  while  peti- 
tioners claim  that  the  main  or  direct  line 
should  be  over  the  tracks  of  the  Terminal 
Company  to  the  foot  of  Broad  street,  and 
thence  down  the  river  through  the  city  of 
NasbvUle.  The  president  of  the  company 
states  that  the  route  selected  was  chosen 
after  a  thorough  examination  and  great  ex- 
penditure of  money-.«ome  ten  to  fifteen 
tbonsand  dollars— and  the  result  was  the 
selection  of  the  line  in  controversy  as  the 
main  Une,  and  that  it  was  virtually  forced 
npon  tbe  company  against  its  preference, 
by  tbe  physical  features  and  topography  of 
the  country,  and  economic  considerations 
growing  out  of  these  conditions-  forced  the 
adoption  of  the  line  as  the  best  and  most 
feasible  one.  The  vice  president  says  that 
the  line  in  question  has  l>een  finally  survey- 
ed and  located  as  the  main  line,  and  has  been 
adopted  as  such  by  the  officers  and  board 
of  directors  of  the  company,  and  the  com- 
pany has  no  other  line  in  contemplation  at 
this  time.  It  appears  that  the  sum  of  $120,- 
129.28  lias  t>een  paid  for  rights  of  way  along 
this  line,  and  some  $200,000  to  $300,000  ex- 
pended in  construction,  exclusive  of  the  cost 
of  rights  of  way.  Tbe  proof  tends  to  show 
that  this  line  is  not  through  a  thickly  settled 
section,  built  up  with  residences  and  business 
booses,  but  is  through  an  agricultural  sec- 
tion, largely.  It  appears  that  other  surveys 
were  made  and  lines  projected,  which  would 
have  resulted  In  two  routes— one  a  main  line, 
and  another  a  belt,  to  reach  various  indus- 
triea— but  these  projects  were  abandoned  be- 
cause of  their  cost,  and  the  present  line 
was  approved  and  adopted  by  the  presi- 
dent, superior  officers,  and  others  interested 
In  tbe  road  in  a  pecuniary  way,  as  well  as 
by  tbe  construction  company  that  built  the 
road.  The  general  manager.  Miller,  gives  the 
location  of  the  line  from  its  start  at  Stanley 
street  to  its  crossing  of  the  river.  The  route 
appears  somewhat  circuitous,  and  does  not 
enter  tbe  business  part  of  the  city,  except 
over  tbe  tracks  of  the  Terminal  Company; 


but  we  have  not  been  cited  to  any  evidence, 
beyond  general  statements,  showing  that  the 
contemplated  route  is  a  belt  line.  Instead  of. 
tbe  main  line.  Tbe  weight  of  the  evidence 
Is  that,  while  the  route  selected  is  not  the 
most  direct  from  the  terminus  In  Nashville 
towards  Clarksvllle,  and  does  skirt  the  city 
by  a  route  some  10  miles  long,  it  arises  out 
of  economic  reasons.  Instead  of  other  pur- 
poses and  designs,  such  as  a  belt  to  reach 
Industrial  enterprises  and  business  centers. 
Under  the  law  In  regard  to  the  construction 
of  railroads,  when  the  route  is  not  definitely 
located  by  the  charter  a  legislative  discre- 
tion Is  allowed  in  making  such  location,  pro- 
vided there  Is  not  a  substantial  deviation 
from  tbe  course  and  direction  indicated  by 
the  charter.  Elliott  on  Railroads,  vol.  3,  p. 
1201,  note  2;  So.  Minn.  R.  Co.  t.  Stoddard, 
6  Minn.  150  (Oil.  92).  We  do  not  think  the 
contention  is  sustained  ttiat  the  proposed 
line  is  a  belt  road. 

Passing  from  the  question  whether  tbe  con- 
templated line  Is  a  belt  road,  it  is  said  that 
It  has  never  been  located  by  the  company 
or  its  directors,  bat  only  by  the  president, 
upon  tbe  suggestion  or  advice  of  the  general 
manager  and  engineers.  The  contention,  as 
before  stated,  is  that,  until  and  unless  the 
Une  is  located  by  the  board  of  directors  of 
tbe  company,  there  is  no  right  In  the  com- 
pany to  condemn  the  lands  along  such  line. 
There  does  not  appear  to  be  any  statute  of 
this  state  so  providing,  nor  is  there  any  de- 
cision of  the  court  so  holding.  Tbe  facts  in 
regard  to  the  manner  of  the  location  of  the 
line  are  stated  by  the  officers  of  the  company 
to  be  substantially  as  follows:  The  vice  pres- 
ident states  that  the  line  was  finally  adopted 
by  the  officers  and  board  of  directors  of  the 
company.  He  says,  however,  that  there  was 
no  formal  meeting— the  proceedings  were  not 
reduced  to  writing,  nor  spread  upon  the  mln- 
utea  He  further  states  that  the  line  was 
adopted  by  both  tbe  officers  of  the  railroad 
and  construction  company.  Mr.  Miller,  the 
general  manager,  states  that  the  line  was 
agreed  on  at  a  meeting  held  for  the  purpose 
of  locating  tbe  line;  that  there  were  present 
the  president,  vice  president,  two  directors, 
the  president  of  the  construction  company, 
the  general  counsel,  and  general  manager, 
and  perhaps  others,  and,  as  a  result,  he  was 
directed  to  build  the  line  in  controversy.  The 
general  manager  made  reports  recommending 
the  line,  in  writing,  and  they  were  adopted 
and  filed,  and  constitute  a  part  of  the  official 
records  of  the  company. 

As  to  the  legal  question  involved,  we  have 
no  direct  authority  In  the  statutes  of  the 
state.  Under  proceedings  authorized  by  our 
statutes  for  subscriptions  by  counties  and 
municipalities  to  railroads.  It  is  provided 
there  shall  be  a  survey  of  the  entire  line,  and 
a  substantial  location;  but  It  appears,  never- 
theless, that  it  is  only  necessary  for  the  chief 
engineer  to  make  the  survey,  location,  and 
estimates,  and  certify  the  same  (Shannon's 
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Code.  i(  1542e,  1560),  and  sncb  proceedlsga 
are  sufficient.  There  is  no  proTision  in  the 
general  Incorporation  act  of  1875  (Shannon's 
Code,  8  2024  et  seq.)  that  requires  the  location 
to  be  made  by  the  board  of  directors.  It  is 
not  one  of  the  duties  of  the  directors,  as 
enumerated  in  the  act.  Shannon's  Code,  ii 
2024  et  seq.,  2076,  2413,  2415,  1844-1867.  In 
proceedings  to  condemn  land  for  rights  of 
way,  the  provision  is  simply  that  a  petition 
be  filed,  setting  'orth  the  land  wanted,  tl^e 
extent  wanted,  the  name  of  the  owner,  and 
the  object  for  which  desired,  and  a  prayer 
that  a  suitable  portion  be  decreed  by  metes 
and  bounds.  The  Jury  are  required  to  ex- 
amine the  ground,  and  set  apart  by  metes 
and  bounds  a  sufficient  quantity  of  land  for 
the  purposes  wanted,  and  assess  the  damages 
to  the  owner. 

Counsel  for  petitioners  cite  quite  a  number 
of  cases  from  other  states— notably.  New 
York,  Pennsylvania,  Massachusetts,  Rhode 
Island,  Indiana,  North  Carolina,  since  1872— 
in  support  of  their  contention;  but  it  appears 
that  in  these  states  the  statutes  require  the 
final  survey  and  location  to  be  made,  and 
maps  approved  by  the  board  of  directors,  and 
filed  In  some  public  office,  before  the  road  can 
finally  determine  its  line  and  acquire  the 
right  to  condemn  lands.  Rap.  &  Mack's  Dig., 
Tol.  6,  352  to  338.  The  rule  is  laid  down  hi 
8  Elliott  on  Railways,  f  920,  as  follows: 
"When  the  duty  of  locating  the  road  is  im- 
posed by  statute  upon  the  president  and  di- 
rectors of  the  company,  an  exercise  of  dis- 
cretion on  their  part  is  called  for,  which  can- 
not be  delegated;  and  a  location  made  by  an 
executive  committee  provided  for  in  the  by- 
laws of  the  company  is  inoperative,  and  can- 
not be  ratified  by  the  company,  so  as  to  make 
it  valid  as  against  the  rights  of  another 
company,  which  have  attached  to  the  prop- 
erty in  question  prior  to  such  ratification." 
Many  of  the  cases  cited  by  petitioners  Involve 
controversies  between  rival  lines  seeking  pri- 
ority over  the  same  route  located  by  each, 
and  in  states  where  the  statutes  expressly 
prescribe  that  the  location  shall  be  made  by 
the  l>oard  of  directors. 

But  it  is  Insisted  that  in  the  absence  of 
any  statutory  provision,  and  by  the  rules  and 
principles  of  common  law,  in  the  absence  of 
any  such  provision,  it  is  the  duty  of  the  di- 
rectors to  locate  the  line  of  road,  as  It  Is  one 
of  the  most  important  of  all  things  required 
to  be  done  in  regard  to  their  building,  and 
that,  the  board  of  directors  being  the  govern- 
ing and  legislative  ■  body  of  a  corporation,  its 
president  or  other  officers  cannot  enter  into 
contracts  in  its  behalf,  except  as  to  matters 
of  simple  administration,  which  must,  from 
necessity,  oftentimes  be  managed  by  him 
alone.  These  general  principles  may  be  con- 
ceded, and  it  may  further  be  conceded  that 
it  would  be  best  and  more  regular  for  the 
line  to  be  approved,  and  in  that  sense  located, 
hv  the  board  of  directors,  by  formal  entries 
upon  Its  minutes;    but  still  the  question  re- 


mains, is  such  action  indispensable  to  the  lo- 
cation? Necessarily  the  location  must  be  con- 
trolled, to  a  large  extent,  by  the  topography 
of  the  country,  and  the  natural  advantages 
and  obstacles  to  be  met  on  the  dUTerent 
routes;  and  the  determhiation  of  these  ques- 
tions rests  largely  In  the  engineer,  and  upon 
his  Judgment  and  discretion  the  location  must 
largely  depend.  It  is  a  question  upon  which 
he  is  much  more  competent  to  Judge  than  a 
director,  and  upon  his  report  the  directors 
must  largely  base  their  action.  Whatever 
may  be  the  policy  of  other  states,  and  what- 
ever may  be  said  as  to  the  necessity  for  cor- 
porate acts  of  an  important  character  to  be 
done  by  a  board  of  directors,  and  in  a  formal 
manner,  we  find  that  the  policy  of  our  own 
state  is  most  liberal  and  broad,  and  leaves 
the  question  of  location  largely  to  the  discre- 
tion of  the  company.  The  Legislature  does 
not  designate  either  the  route  or  the  terminus. 
The  charter  need  not  designate  the  route,  but 
only  the  twminus,  and  it  need  not  prescribe 
the  matter  of  surveying  and  locating  the 
route.  We  think  we  should  follow  up  this 
liberal  construction,  since  it  is  evident  that, 
if  a  location  is  made  which  a  board  of  direct- 
ors does  not  approve,  they  have  the  remedy 
In  their  own  hands  to  change  the  same;  and, 
since  the  construction  of  the  line  Is  a  matter 
of  physical  and  open  notoriety,  it  is  evident 
that  no  fraud  could  for  any  length  of  time 
be  perpetrated;  and,  if  no  objection  is  made 
within  reasonable  time,  it  is  fair  to  assume 
that  the  location  meets  the  approval  of  the 
directore  and  other  officials  ihterested. 

It  is  said  the  trial  Judge  committed  mani- 
fest error  in  refusing  to  petitioners  tbeir 
constitutional  right  to  a  trial  by  Jury  of  the 
issues  raised  in  their  answers.  This  ques- 
tion of  the  right  to  a  trial  by  Jury  of  the 
preliminary  questions  Involved  in  the  right 
to  condemn  has  been  considered  by  tbis 
court  in  two  unreported  cases— one  of  Mor- 
rison V.  Mayor  &  City  Council,  and  the  other 
the  case  of  Blthall  Howard  et  al.  v.  The 
Mt.  Pleasant  Southern  R.  Co.,  in  both  of 
which  it  was  held  that  the  question  was 
one  for  the  court,  and  not  for  the  Jury;  bas- 
ing the  holding  upon  reason  and  the  author- 
ity of  the  cases  of  McWhirter  v.  Cockrell,  2 
Head,  10;  Evans  v.  Shields,  3  Head,  70;  Scud- 
der  V.  Trenton  Delaware  Falls  Co.,  1  N.  J. 
Eq.  694,  23  Am.  Dec.  756;  Savannah  ▼.  Han- 
cock, 91  Mo.  64,  3  S.  W.  215;  Thompson  on 
Trials,  S  1508;  Chicago,  B.  &  Q.  R.  Co.  v. 
Chicago,  166  U.  S.  234,  17  Sup.  Ct.  581,  41  L. 
Ed.  079.  It  is  said  that,  while  this  may  be 
a  correct  rule  as  to  general  application,  still, 
there  may  be  cases  where  facts  are  involved 
in  this  preliminary  question  which  it  is 
proper  and  requisite  should  be  submitted  to 
a  Jury.  In  other  words,  the  argument  is 
that,  so  long  as  the  right  Involves  what  are 
called  "political  questions,"  such  as  the  pro- 
priety of  a  public  Improvement,  or  the  neces- 
sity of  taking  property  for  such  Improve- 
ment, the  question  is  one  for  the  courts. 
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and  not  for  the  Jury,  but.  when  facts  are 
Involved  nimn  wblcb  the  right  to  take  is  bas- 
ed. It  Is  a  question  for  a  Jury,  as  when  the 
Improvement  proposed  Is  outside  of  the 
scheme  of  the  charter.  But  we  think  the  dis- 
tinction attempted  to  be  set  up  Is  not  appli- 
cable In  this  case.  If  at  all.  It  Is  the  duty 
of  the  court  to  construe  the  language  of 
the  charter;  and  while  facts  may,  to  some 
extent,  be  Involved  In  the  preliminary  ques- 
tion, they  are  not  Involved  any  more  In  a 
case  like  the  present  one  than  they  were  In 
the  Bithall  Howard  Case,  where  the  question 
was  whether  the  enterprise  was  one  prose- 
cuted In  good  faith,  or  was  a  mere  sham. 

Upon  the  whole  record,  we  are  of  opinion 
the  defendants  have  not  made  out  a  case  to 
warrant  the  court  In  refusing  to  allow  their 
lands  to  be  condemned  for  the  purposes  of 
the  railway  company,  and  the  petition  is  dis- 
missed. As  before  stated,  the  question  of 
compensation  to  the  defendants  for  the  lands 
taken  does  not  arise  in  this  case.  The  peti- 
tions are  dismissed  at  the  costs  of  the  peti- 
tlonera. 


LKDBETTEH,    Head   Com'r,   v.    CLARKS- 

VILLE  &  R.  TURNPIKE  CO. 

(Supreme   Court  of   Tennessee.      March  28, 

1903.) 

TTONPIKBS-INJUNCTION— ACTION   BY   ROAD 
COMMISSIONER. 

l.By  Shannon's  Code,  U  493-199,  connties 
are  corporations  vested  with  power  to  acquire 
property  fur  county  purposes,  and  they  may  sue 
and  be  sued  as  other  corporations.  By  section 
6038.  county  courts  are  given  exclusive  control 
of  the  establishment  and  supervision  of  roads  and 
ferries.  B7  sections  1624,  1626,  1707,  counties 
are  authorized  to  build  turnpikes  and  bridges, 
and  pay  for  the  same  by  the  issuance  of  bonds. 
Section  1677  makes  It  a  misdemeanor  to  place 
obstrnctions  upon  a  highway,  and  requires  the 
road  commissioner  to  prosecute  offending  par- 
ties. Acts  1901,  c.  136,  8  1,  vests  iu  a  road 
commissioner  authority  to  supervise  the  roads 
in  his  district.  HtU,  that  the  commissioner  of 
a  road  district  is  merely  the  a^ent  of  the  coun- 
ty as  to  construction  and  repair  of  roads,  and 
cannot  sue  to  restrain  a  turnpike  company  from 
collecting  tolls  on  the  ground  that  its  charter 
has  expired;  the  county  alone  having  a  right 
to  institute  any  such  suit. 

Appeal  from  Chancery  Court,  Montgomery 
County;   J.  S.  Grlbble,  Chancellor. 

Suit  by  R.  Ledbetter,  as  commissioner  of 
Road  District  No.  12  of  Montgomery  county, 
against  the  Clarksville  &  Rnssellville  Turn- 
pike Company.  From  a  decree  of  the  Court  of 
Chancery  Appeals,  overruling  a  demurrer  to 
the  cmnplaint,  defendant  appeals.    Reversed. 

H.  C.  Merrltt,  for  appellant  Savage  & 
Johnson,  for  appellee. 

SHIELDS.  J.  The  bill  In  this  cause  was 
brought  by  complainant  Ledbetter,  In  his  of- 
ficial capacity  as  commissioner  Of  Road  Dis- 
trict No.  12  of  Montgomery  county,  to  enjoin 
the  defendant  from  collecting  tolls  from  the 
public  using  a  bridge  built  by  It  on  Its 
turnpike   across  Red  river,  In  his  district; 


the  ground  of  relief  sought  being  that  the 
charter  of  defendant  corporation  has  expired 
by  limitation,  and  its  franchises  ceased  to  ex- 
ist, and  the  turnpike  become  a  public  high- 
way, free  of  toll,  and  subject  to  the  Jurisdic- 
tion of  the  county  court,  and  to  be  controlled 
by  the  highway  officers  of  the  county  and 
road  district  through  which  it  runs,  under  the 
general  road  laws  of  the  state.  The  defend- 
ant Interposed  a  demurrer,  the  first  ground 
of  which  challenges  the  right  of  complainant 
as  road  commissioner,  to  bring  and  maintain 
this  bill,  for  want  of  title  or  Interest  In  the 
subject-matter  of  the  litigation;  the  Insist- 
ence being  that  the  ownership,  title,  and  con- 
trol over  public  roads  within  Its  boundaries 
are  in  Montgomery  county,  and  It  alone  has 
the  right  to  Institute  a  suit  for  the  purpose 
of  which  this  Is  brought  If  this  cause  of 
demurrer  is  sustained,  it  will  not  be  neces- 
sary or  proper  to  pass  upon  the  others,  which 
go  to  the  merits  of  the  controversy. 

We  are  of  opinion  that  the  contention  of 
the  defendant  Is  sound,  and  that  the  demurrw 
should  be  sustained.  Counties  In  Tennessee 
are  corporations,  and  the  Justices  of  the  peace, 
assembled  in  county  court  are  their  repre- 
sentatives, and  authorized  to  act  for  them. 
They  are  vested  with  the  power  to  acquire 
property  for  county  purposes,  and  the  grants 
and  conveyances  therefor  are  required  to  t>e 
made  to  the  county  acquiring  the  same. 
They  may  sue  and  be  sued  as  other  corpora- 
tions; all  suits  Instituted  In  their  Interest  to 
be  brought  In  the  name  of  the  county  suing, 
except  actions  against  delinquent  officers  and 
their  sureties,  which  shall  be  brought  In  the 
name  of  the  state  for  the  use  of  the  county. 
Shannon's  Code,  8g  493,  496,  499;  Hawkins 
County  V.  Railroad  Co.,  1  Tenn.  Cas.  303. 
The  cojmty  courts,  composed  of  the  Justices 
of  the  peace,  the  representatives  and  author- 
ized agents  of  the  counties,  are  given  exclu- 
sive control  of  the  establishment  and  super- 
vision of  roads  and  ferries.  Shannon's  Code, 
i  6038.  Public  bridges  are  Included  In  the 
general  term  "roads  and  highways."  Shan- 
non's Code,  S  70.  But  public  streets  iu  Incor- 
porated towns  and  cities  are  not  under  the 
control  of  the  county  court.  White's  Creek 
Turnpike  Co.  v.  Marshall,  2  Baxt  118.  Coun- 
ties are  also  authorized  to  build  turnpikes 
and  bridges,  and  pay  for  the  same  by  the  is- 
suance of  the  bonds  of  the  counties,  when  au- 
thorized by  special  legislation,  to  be  paid  out 
of  the  public  county  funds,  and  by  special 
levies  for  that  purpose;  and,  in  all  cases  of 
laying  out  of  new  roads  or  changing  the  loca- 
tion of  old  ones,  the  damages  assessed  for  the 
right  of  way  taken  are  adjudged  against  the 
county  having  the  same  done,  to  be  paid  out 
of  the  county  funds.  Shannon's  Code,  {{ 
1624,  1C20,  1707;  Justices  of  the  Peace  of 
Williamson  County  v.  Jeflferson,  1  Cold.  419. 
From  this  It  clearly  appears  that  the  public 
roads  and  bridges  of  each  county  are  con- 
structed, paid  for,  and  controlled  by  the  coun- 
ty in  which  they  are  located,  and  the  owner- 
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ship  and  title  thereto,  which  Ig  generally  an 
easement,  Is  vested  In  the  county  In  its  cor- 
porate capacity;  and,  under  the  elementary 
rules  of  pleading,  suits  brought  to  protect 
such  roads  and  bridges,  and  enforce  the  rights 
of  the  county  therein,  which  are  the  same  as 
the  rights  of  the  public,  must  be  brought  and 
prosecuted  in  the  name  of  the  county.  This 
has  been  repeatedly  held  by  this  court  In 
the  case  of  Evans  t.  Shields,  8  Head,  73,  it 
la  said:  "It  Is  luQKtssible  to  maintain,  as  It 
seems  to  us,  that  It  would  be  competent  for 
the  Justices  of  the  county  court  to  devolve 
the  power  and  trust  confided  to  them,  on 
be(ialf  of  the  public,  to  a  private  and  irre- 
sponsible Individual,  and  thus,  in  effect,  leave 
the  Important  matter  of  the  establishment 
and  regulation  of  the  public  roads  of  the 
county  to  be  controlled  by  the  interests,  prej- 
udices, or  resentments  of  private  Individuals. 
This  cannot  be  tolerated.  As  before  stated, 
the  proper  and  necessary  parties  in  all  such 
cases  are  the  Justices  (not  the  county),  on  the 
one  side,  and  the  party  interested  ot  aggriev- 
ed in  the  premises,  on  the  other."  In  ac- 
cord with  this  are  the  cases  of  Beard  v. 
Campbell  County,  3  Head,  98i  Cannon  v.  Mc- 
Adams,  7  Helsk.  376;  and  Harmon  v.  Tay- 
lor, 15  Lea,  535.  And  the  district  attorney 
for  the  circuit  in  which  the  county  is  situated 
la  required  to  represent  the  county  in  the  cir- 
cuit court,  and  the  Attorney  General,  for  the 
state.  In  the  Supreme  Court,  in  all  cases  In- 
volving controversies  over  roads.  Shannon's 
Code,  S  1629.  Complainant  has  no  interest 
whatever  In  the  public  roads  of  his  district, 
and  is  merely  the  agent  of  the  county  to  su- 
perintend the  construction  and  repair  of  the 
same,  and  cannot  maintain  any  action  in  re- 
lation to  them  in  his  own  name.  Section  1 
of  chapter  136  of  the.  Acts  of  1901,  under 
which  he  was  elected,  and  relied  upon  by  his 
counsel,  vests  in  him  no  such  authority.  It 
merely  makes  him  the  agent  or  officer  of  the 
county  to  supervise  the  roads  in  his  district 
Nor  does  section  29  of  chapter  1,  Acts  1891 
(Shannon's  Code,  {  1677).  if  not  repealed  by 
subsequent  road  laws,  also  relied  upon  by 
counsel,  give  him  any  such  authority.  It  only 
declares  the  placing  of  certain  obstructlona 
upon  the  highway  a  misdemeanor,  and  re- 
quires the  commissioner  to  prosecute  offend- 
ing parties,  which  actions,  of  course,  must  be 
in  the  name  of  the  state. 

The  decree  of  the  Court  of  Chancery  Ap- 
peals, overruling  the  demurrer,  Is  reversed, 
and  the  demurrer  upon  the  grounds  stated  is 
sustained,  and  the  bill  dismissed,  with  costs. 


TROUGHBER  v.  AKIN. 

(Supreme  Court  of   Teunessee.      March   28, 

1903.) 

RBCBIVBRS  —  CONTROL  OF  LAND  —  APPOINT- 
MRNT— SBPARATB     SUITS— PROCEDURE  —  NO- 
TICK— APPEARANCE— WAIVER    OF    DEFECTS— 
SUPERSEDEAS— REVIEW. 
1.  W'here  an  action  was  brought  to  establish 

the  title  of  certain  land,  and,  during  the  pend- 


ency thereof,  plaintiff  brought  another  suit  in 
aid  of  the  original,  tor  the  appointment  of  a 
receiver  of  the  land  pending  such  litigation, 
and  the  court,  in  granting  the  application,  con- 
sidered the  record  in  both  suits,  and  the  chan- 
cellor's order  appeared  as  though  made  on  mo- 
tion supported  by  such  records,  it  was  not  in- 
validated by  the  fact  that  It  was  entered  under 
the  style  of  the  dependent  cause,  rather  than 
under  the  original. 

2.  Where,  on  an  application  for  the  appoint- 
ment of  a  receiver  of  land  in  litigation,  defend- 
ant appeared  and  filed  counter  affidavits  con- 
testing the  application,  an  order  appointing  a  re- 
ceiver was  not  erroneous  for  want  of  notice  to 
defendant 

3.  Where  a  court  bad  power  to  appoint  a  re- 
ceiver under  the  facts  stated,  objections  as  to 
matters  of  form  oulj  could  not  be  reviewed 
when  collaterally  presented  to  the  Supreme 
Court  on  an  application  for  a  supersedeas. 

4.  An  order  of  the  trial  court  appointing  a 
receiver  to  take  charge  of  land  in  controversy 
pending  litigation  over  the  title  may  be  re- 
viewed by  the  Supreme  Court  on  application  for 
supersedeas,  or  on  a  motion  to  discharge  a  su- 
persedeas granted. 

6.  In  a  prior  action  it  had  been  twice  deter- 
mined that  plaintiff  was  entitled  to  land  in  con- 
troversy, wnich  was  in  defendant's  possession, 
and  such  determinatiou  in  each  instance  had 
been  set  aside  on  a  technical  point  Defend- 
ant, who  was  insolvent  had  committed  waste 
on  the  land,  had  destroyed  valuable  timber, 
and  by  Improper  care  had  greatly  lessened  its 
value.  On  an  apidlcation  for  a  receiver,  de- 
fendant admitted  cutting  the  timber,  but  de- 
nied waste,  in  general  terms,  and  denied  plain- 
tiff's allegation  as  to  the  method  of  cultivating 
the  land;  and,  while  denying  his  insolvency,  .de- 
fendant admitted  that  he  bad  made  a  mortgage 
to  his  son-iu-law  of  all  of  his  personal  property, 
as  alleged  by  plaintiff,  but  averred  that  the 
mortgage  debt  was  just.  Defendant  had  no 
other  real  estate,  except  a  twenty-eighth  inter- 
est in  the  land  in  controversy,  purchased  from 
another.  Beld.  that  such  showing  did  not  au- 
thorize the  Supreme  Court  to  grant  a  super- 
sedeas to  restrain  an  order  appointing  a  receiv- 
er as  prayed. 

BUI  by  B.  B.  Troughber  against  J.  T.  Akin. 
Decree  entered  appointing  a  receiver.  Ap- 
plication by  defendant  for  a  supersedeas  to 
restrain  the  execution  of  an  order  appoint- 
ing a  receiver.    Application  denied. 

H.  C.  True,  Jno.  F.  House,  and  Joel  B. 
Fort  for  plaintiff.  A.  B.  Gamer  and  L.  T. 
Cobbs,  for  defendant 

NEIL,  J.  This  is  a  proceeding  to  obtain  a 
supersedeas  to  restrain  the  execution  of  an  ' 
order  entered  in  the  chancery  court  of  Rob- 
ertson county,  appointing  a  receiver  to  take 
charge  of  and  rent  out  the  lands  in  contro- 
versy in  the  case  of  E.  B.  Troughber  v.  Ste- 
phen Smelser  et  al.,  pending  In  that  court 
To  properly  understand  the  matter,  it  Is  nec- 
essary to  state  the  following  facts:  On  the 
15th  of  April,  1898,  a  bill  was  filed  in  the 
chancery  court  of  Robertson  county  by  B.  EL 
Troughber  against  J.  T.  Akin  and  others  for 
the  purpose  of  setting  up  a  will  which  It 
was  alleged  .that  one  G.  W.  Smelser  had  ex- 
ecuted in  favor  of  the  complainant  while  be 
was  of  sound  and  disposing  mind,  and  which 
be  had  subsequently  been  caused  to  destroy, 
while  of  unsound  mind,  by  the  defendant  J. 
T.  Akin  and  his  wife,  Bmmallne  Akin,  and 
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also  for  the  purpose  of  setting  aside  a  deed 
whicb  it  was  alleged  the  said  Akin  and  wife 
bad  indnced  the  said  G.  W.  Smelser  to  make 
to  them  through  undue  influence,  and  while 
he  was  In  said  state  or  condition  of  unsound 
mind;  also  for  the  purpose  of  enjoining  cer- 
tain proceedings  instituted  by  Stephen  Smel- 
ser and  Mary  A.  Cook,  as  heirs  at  law  of  O. 
W.  Smelser,  to  have  the  said  Akin  deed  de- 
clared void,  and  to  have  themselves  adjudged 
entitled  to  a  portion  of  the  land  as  heirs  at 
law  of  G.  W.  Smelser.  Troughber  claimed 
all  of  the  land,  consisting  of  several  tracts, 
as  devisee,  to  the  exclusion  of  the  heirs  at 
law  and  of  the  said  grantees  under  the  Akin 
deed;  also  all  of  the  personal  property  which 
was  lUiewise  bequeathed  in  the  will,  and 
which  Akin  and  wife  bad  obtained  from  Q. 
W.  Smelser  by  a  bill  of  sale  at  or  about  the 
same  time  they  obtained  the  deed  to  the  land. 
The  prayer  of  the  bill  was  that  the  court 
should  set  up  and  establish  the  will  referred 
to  as  the  last  will  and  testament  of  6.  W. 
Smelser,  deceased,  and  that  it  should  then  be 
certified  to  the  county  court  of  Robertson 
county,  to  be  legally  recorded  as  the  said 
last  will,  to  the  end  that  letters  testamentary 
might  issue,  and  that  the  provisions  of  the 
said  wiU  might  be  fully  carried  out;  also 
that  the  said  Akin  deed  might  be  set  aside, 
and  the  bill  of  sale  of  the  personal  property, 
and  that  Akin  and  wife  might  be  enjoined 
from  committing  waste  upon  the  land,  and 
held  liable  for  such  waste  as  had  already 
been  committed,  and  for  the  value  of  the 
personal  property  appropriated  and  converted 
by  them;  also  that  Stephen  Smelser  and 
Mary  A.  Cook  be  enjoined  from  the  further 
prosecution  of  the  suit  brought  by  them, 
above  referred  to.  Answers  and  other  plead- 
higs  were  filed,  and  a  decree  finally  ren- 
dered In  the  chancery  court  From  this  de- 
cree an  appeal  was  prayed  and  granted  to 
this  court,  and  at  the  December  term,  1901, 
was  referred  to  the  Ck>nrt  of  Chancery  Ap- 
peals for  examination  and  declBlon.  That 
court  found  the  facts  as  claimed  by  com- 
plainant, Troughber,  but  was  of  the  opinion 
that  a  final  decree  could  not  be  rendered  in 
favor  of  Troughber,  because  he  had  asked 
for  a  trial  by  Jury  in  the  chancery  court, 
and  had  been  refused  by  the  chancellor,  and 
that  the  cause  should  be  remanded  to  the 
chancery  court  for  the  said  trial  by  Jury. 
On  appeal  to  this  court,  the  decree  of  the 
Court  of  Chancery  Appeals  was  affirmed. 
When  the  cause  again  reached  the  chancery 
court,  a  Jury  was  impaneled,  and,  in  response 
to  issues  made  up  and  submitted  to  them, 
found  that  O.  W.  Smelser  executed  the  will 
as  claimed  In  the  bill;  that  he  subsequently 
destroyed  that  will,  while  of  unsound  mind; 
that  be  was  unduly  Influenced  to  destroy  it; 
that  be  was  unduly  influenced  by  Akin  and 
wl&«  to  execute  to  them  the  bill  of  sale  of 
the  personalty  and  the  deed  to  the  realty; 
and  tbat  he  was  of  unsound  mind  when  the 
latter  papen  were  executed.    This  verdict 


was  rendered  on  December  11,  1902.  There- 
upon the  defendant  J.  T.  Akin  moved  for  a 
new  trial,  and  the  bearing  of  the  motion  was 
continued  over  until  a  future  day  of  the 
term.  On  January  3,  1903,  the  motion  was 
determined  in  favor  of  Akin,  on  the  ground 
that  his  wife,  Mrs.  Bmmallne  Akin,  had  died 
before  the  hearing  of  the  cause,  and  the  trial 
bad  been  had  without  revivor  as  to  her  heirs 
at  law,  and  that  the  latter  were  necessary 
parties.  On  the  same  day  Stephen  Smelser 
and  Mary  A.  Oook  asked  leave  of  the  court 
to  withdraw  all  of  the  defenses  to  Trough- 
ber's  bill,  and  this  was  permitted,  and  Judg- 
ment pro  confesso  was  entered  against  them. 
On  December  12,  1902,  after  the  verdict  of 
the  Jury  was  rendered,  and  before  the  motion 
for  new  trial  had  been  disposed  of,  complain- 
ant, Troughber,  filed  the  bill  in  the  present 
case.  In  this  bill  he  recited  the  substance 
of  what  has  been  above  stated,  down  to  the 
rendering  of  the  verdict  of  the  Jury,  and 
then  alleged  the  following  facts,  viz.:  That 
Akin  had  bad  possession  of  the  lands  de- 
vised to  complainant,  and  had  taken  the 
rents  and  profits,  since  the  death  of  G.  W. 
Smelser,  in  January,  1896;  that  the  rentals 
were  worth  $250  per  year,  and  that  Akin 
was  indebted  to  him  in  the  sum  of  $1,700  on 
account  of  these  rents,  and  In  an  additional 
sum  for  the  value  of  personal  property  which 
be  had  appropriated  to  his  own  use,  and 
which  had  been  bequeathed  to  complainant— 
in  all,  the  sum  of  $2,000,  or  over,  and  that  J. 
T.  Akin  was  wholly  Insolvent;  and  that  he 
was  about  to  fraudulently  dispose  of  his 
crops  raised  on  said  land,  and  of  a  i/i*  In- 
terest in  said  lands  which  he  bad  purchased 
from  one  D.  O.  Andrews,  for  the  purpose  of 
defrauding  the  complainant  out  of  the  said 
sum  due  to  him,  and  also  to  escape  the  pay- 
ment of  the  costs  of  the  cause.  It  was  al- 
leged In  the  bill,  on  information  and  belief, 
that,  when  the  Court  of  Chancery  Appeals 
decided  the  case  against  Akin,  he  had  re- 
moved a  portion  of  his  personal  property  in- 
to the  state  of  Kentucky,  and  had  disposed 
of  it,  for  the  purpose  of  escaping  the  pay- 
ment of  the  rents  and  profits  to  complainant, 
and  "that  his  son-in-law,  George  Miller,  vol- 
untarily paid  the  costs,  which  were  adjudged 
against  defendant  Akin  by  the  Supreme 
Court,  and  publicly  stated  that  he  was  con- 
ducting the  lawsuit,  and  proposed  to  hold 
the  land,  and  use  the  rents  and  profits  from 
the  same  for  the  purpose  of  paying  the  ex- 
penses of  the  said  litigation."  It  was  fur- 
ther alleged  In  the  bill,  In  positive  terms, 
that  defendant  Akin,  since  he  had  been  In 
possession  of  the  land,  had  used  It  in  so  reck- 
less a  manner  that  it  was  washed  in  boles 
and  gullies,  and  was  worth  hardly  half  as 
much  as  it  was  when  he  entered  upon  It,  and 
tbat  he  had  cut  a  large  amount  of  valuable 
timber.  The  bill  also  referred  to  the  mo- 
tion for  a  new  trial  above  mentioned  as  an 
evidence  of  the  fact  that  the  defendant  Akin 
had  resolved  to  remain  in  posseaaion  of  the 
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land  and  use  it  in  defiance  of  right  and  Jus- 
tice. Tlie  prayer  of  this  bill  was  for  an  at- 
tachment to  issne  for  the  purpose  of  seizing 
the  crops  before  mentioned,  and  also  the  1/28 
interest  in  the  land  purchased  from  D.  O. 
Andrews,  to  secure  the  payment  of  the 
amount  claimed  for  rents  and  personal  prop- 
erty converted,  and  also  for  a  receiver  to 
take  charge  of  the  said  lands  involved  In  the 
first  case— that  of  E.  B.  Troughber  v.  Ste- 
phen Smelser  et  al.  It  was  alleged  that,  if 
a  receiver  should  not  be  appoiuted,  the  land 
would  be  very  greatly  injured  and  lessened 
In  value.  This  bill  was  sworn  to  on  "knowl- 
edge and  belief."  On  January  3,  1903,  the 
day  the  motion  for  new  trial  was  determined 
In  the  parent  case,  Troughber  filed  an  amend- 
ed bill,  which  contained  the  additional  alle- 
gation that  on  May  6,  1902,  defendant  J.  T. 
Akin  had  mortgaged  all  of  bis  personal  prop- 
erty of  every  description  to  one  Gfeorge  Miller 
to  secure  a  note  in  the  sum  of  $500,  and  that 
both  the  note  and  mortgage  were  fictitioas 
and  fraudulent,  and  made  for  the  purpose  of 
defrauding  the  creditors  of  Akin,  and  espe- 
cially for  the  purpose  of  defeating  complain- 
ant's claim  for  rents  and  for  the  costs  of  the 
litigation  In  the  case  of  E.  E.  Troughber  v. 
Stephen  Smelser  et  al.  A  copy  of  the  mort- 
gage was  exhibited.  This  bill  was  sworn  to 
on  "knowledge,  information,  and  belief."  On 
the  same  day  Akin  filed  an  affidavit  in  the 
cause,  containing  the  following  denials  and 
averments,  viz.:  "That  he  is  not  Insolvent; 
that  he  has  not  Injured  the  land;  that  he 
has  not  tried  to  nor  has  he  wrongfully  cul- 
tivated the  said  land;  that  he  has  not  cul- 
tivated the  land  so  as  to  make  gullies  In  It; 
that  he  does  not  owe  to  complainant  a  cent 
for  rents;  that  the  verdict  of  the  Jury  has 
been  set  aside;  that  he  has  not  committed 
waste;  that  the  land  is  more  salable  now 
than  when  he  got  it;  that  he  has  been  In 
possession  of  the  land  since  January,  1895; 
that  the  mortgage  to  George  Miller  Is  for  an 
honest  debt,  and  was  not  made  to  hinder  and 
delay  creditors;  that  he  has  improved  the 
land  greatly;  and  that  he  has  a  legal  and 
valid  defense  to  the  bill  filed  in  this  cause." 
The  chancellor  therefore  appointed  a  receiv- 
er to  take  charge  of  the  lands  and  rent  them 
out,  first  requiring  a  bond  of  the  complain- 
ant. The  decree  states  that  the  receiver  was 
appointed  on  motion  of  the  complainant,  and 
that  this  motion  and  the  action  of  the  court 
were  based  upon  the  bill  and  amended  bill  In 
the  present  case,  and  the  mortgage  made  by 
Akin  to  Miller,  exhibited  with  the  amended 
bill,  the  afildavlt  of  Akin,  "and  the  whole 
record  in  the  case  of  E.  K. Troughber  against 
Stephen  Smelser  and  others,  pending  In  this 
court,  and  the  court  granted  said  motion  for 
a  receiver,  and  appointed  said  receiver  after 
due  consideration  of  the  same."  The  peti- 
tion now  before  us  was  filed  for  the  purpose 
of  having  the  said  order  superseded,  and  Is 
accompanied  by  the  record  in  the  case  of  B 
E.  Troughber  t.  J.  T.  Akin,  as  well  as  the 


record  In  the  case  of  E.  B.  Troughber  r.  Ste- 
phen Smelser  et  al.;  the  latter  appearing  in 
a  transcript  of  more  than  900  typewritten 
pages.  Both  of  the  cases  are  still  in  the  low- 
er court.  Nothing  is  here,  technically  speak- 
ing, except  the  application  for  supersedeas. 

We  are  mindful  of  the  fact  that  the  conse- 
quences of  our  decision  upon  this  matter  can- 
not be  otherwise  than  grave  and  important 
to  the  respective  parties,  and  we  have  given 
as  full  consideration  to  the  questions  in- 
volved as  we  could  in  the  time  at  our  com- 
mand. 

Numerous  errors  are  assigned  that  go 
merely  to  the  form  of  the  proceeding  below. 
These  we  shall  dispose  of  very  briefly. 

It  is  said  that  the  appointment  was  made 
In  the  present  case,  and  not  In  the  original 
case  in  which  the  land  was  sued  for.  This 
Is  immaterial.  The  present  suit  was  brought 
only  in  aid  of  the  original  suit,  and  to  enforce 
rights  growing  out  of  that  suit  The  entire 
litigation  was  treated  as  one  by  the  chan- 
cellor, and  both  records  referred  to.  The 
bill  in  the  present  case  was,  among  other 
things,  filed  expressly  for  the  purpose  of  hav- 
ing a  receiver  appointed  for  the  property  in- 
volved In  the  prior  pending  litigation.  Appli- 
cation may  be  made  by  bill  or  petition. 
(Gibson's  Suits  in  Chancery  {§  856,  85T),  .or 
even  on  motion  (Henshaw  v.  Wells,  9 
Humph.  568,  570);  but,  when  a  case  is  al- 
ready pending  in  which  the  property  is  In- 
volved, the  proper  practice  is  to  present  the 
matter  by  petition  or  motion  supported  by 
afildavlt  In  that  cause.  It  appears  that,  wben 
the  chancellor  referred  to  the  application  In 
the  decree,  he  spoke  of  it  neither  as  having 
been  made  by  petition  nor  by  bill,  but  as  if 
made  by  motion  supported  by  the  record  in 
both  causes.  The  real,  substantial  thing  is 
that  both  causes  were  in  the  same  court,  and 
referred  to  the  same  subject-matter,  only  in 
different  aspects;  and  the  chancellor  had  both 
before  him,  together,  and  also  had  Jurisdic- 
tion of  the  property  involved,  and  his  de- 
cree appointing  the  receiver  shows  these 
facts.  Under  these  circumstances,  if  he  oth- 
erwise had  Jurisdiction  to  make  the  order,  It 
could  not  be  held  that  his  Jurisdiction  was 
defeated  by  the  fact  that  the  order  was  enter- 
ed under  the  style  of  the  dependent  cause, 
rather  than  under  the  original. 

It  is  said  the  appointment  was  made  with- 
out notice  to  Akin.  This  Is  met  by  the  fact 
that  Akin  seems  to  have  been  present,  and 
he  filed  a  counter  affidavit,  which  the  chan- 
cellor considered. 

It  is  said  that  Akin's  affidavit  folly  met 
the  allegations  of  the  bill;  also  that  tiie  affi- 
davit to  the  bill  was  not  sufficient  In  form; 
that  the  receiver  was  not  seasonably  applied 
for,  the  bill  in  the  original  cause  having 
been  filed  April  15,  1898,  and  the  application 
not  having  been  made  until  January  3,  1903. 
The  foreRoing  are  nil  matters  of  mere  form, 
not  going  to  the  Jurisdiction  of  the  chancellor 
to  appoint  the  receiver,  and  cannot,  1&  gen- 
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eral,  be  considered  when  collaterally  pre- 
sented, as  upon  the  present  application.  It 
the  chancellor  bad  the  power  to  appoint  a 
receiver  under  the  facts  stated,  this  court 
coDld  not.  in  general,  review,  on  an  appli- 
cation for  a  supersedeas,  his  irregular  exer- 
cise of  that  power,  any  more  than  it  could 
review  any  other  Interlocutory  order— as  an 
order  granting  or  dissolving  an  injunction. 
Itaird  V.  Turnpike  Co.,  1  Lea,  894;  Bramley 
V.  Tyree,  1  Lea,  531;  Johnson  v.  Hanner,  2 
Lea,  11;  Hamilton  t.  Wynne,  S  Tenn.  Gas. 
34;  Roherson  v.  Roberson,  S  Lea,  SO,  62; 
Enochs  V.  Wilson,  11  Lea,  228,  232,  233.  The 
apiwintment  of  a  receiver  Is  ordinarily  In 
the  nature  of  granting  extraordinary  process, 
for  it  neither  settles  nor  prejudices  rights, 
and  is  only  resorted  to  for  the  purpose  of 
preserving  tlie  property  pending  the  litiga- 
tion.   Id. 

The  real  question  for  determination  is 
whether  the  appointment  of  a  receiver  in  the 
pending  litigation  was  a  true  exercise  of  the 
right  of  the  chancellor  to  preserve  the  prop- 
erty for  the  beneflt  of  whomsoever  may  be 
finally  successful  In  the  suit  for  the  prop- 
erty, or  whether  it  was  really  a  decision  up- 
on the  merits  of  the  controversy,  by  inter- 
locutory order,  in  advance  of  a  final  decision 
of  the  cause.  The  settlement  of  the  question 
requires  an  examination  of  some  of  our.  de- 
cisions: 

Richmond  v.  Yates,  3  Baxt  204.  In  this 
ease  it  appeared  that  Yates  had  caused  to  be 
levied  on  and  sold  certain  land  as  the  prop- 
erty of  Mrs.  Richmond's  husband,  and  had 
become  the  purchaser  at  the  sberifT's  sale. 
Mrs.  Richmond,  being  in  possession  of  the 
land,  and  claiming  to  be  the  owner  of  it  by 
reason  of  Its  having  been  bought  and  paid 
for  with  her  money,  filed  her  bill  against 
Yates  to  assert  her  right  thereto,  and  con- 
testing his  claim.  Yates  thereupon  filed  a 
cross-bill,  making  the  husband  of  Mrs.  Rich- 
mond a  party  thereto,  but  not  Mrs.  Rich- 
mond herself;  his  purpose  being,  we  assume 
(the  facta  not  being  fully  stated  in  the  opin- 
ion), to  obtain  possession  of  the  property 
under  the  sheriff's  deed.  Yates  proceeded  to 
take  the  testimony  on  his  side,  and  having 
secored  enough,  in  his  x>plnion,  to  establish 
his  right  to  the  land,  he  asked  the  chancellor 
for  a  receiver.  The  receiver  was  accordingly 
appointed,  and  the  appointment  superseded 
by  an  application  to  one  of  the  judges  of  this 
court  at  chambers.  Subsequently  the  matter 
came  np  on  motion  to  discharge  the  super- 
si^eas;  the  cause  still  pending  in  the  court 
below,  not  being  ready  for  trial.  In  this 
state  of  the  matter,  this  court,  speaking 
through  Nicholson,  C.  J.,  said:  "To  discharge 
the  supersedeas  under  such  circumstances 
would  he  tantamount  to  deciding  the  ques- 
tion of  title  upon  an  ex  parte  view  of  the 
proof.  The  same  reason  exists  now  which 
induced  the  granting  of  the  supersedeas.  It 
is  a  contest  as  to  the  title  of  the  land,  the 
eempUitmRt  hoins  in  oossisssion;  and,  until 


it  Is  determined  upon  the  hearing  that  her 
title  Is  invalid,  she  cannot  be  disturbed  in 
the  possession." 

Morford  v.  Hamner,  3  Baxt.  291.  This  la 
a  case  usually  cited  upon  the  subject  we  now 
have  in  hand,  but  the  only  point  decided  In 
it  was  that  the  vendor's  lien  does  not  extend 
to  the  rents,  and  the  vendor  cannot  have  a 
receiver  appointed  for  the  purpose  of  im- 
pounding the  rents,  and  applying  them  to  the 
payment  of  the  purchase-money  debt.  The 
court  said:  "It  Is  no  part  of  the  contract  of 
sale,  either  express  or  Implied,  that  the  ven- 
dor shall  appropriate  anything  but  the  land 
Itself  by  sale  for  the  satisfaction  of  his  pur- 
chase money;  and  by  the  contract  the  pur- 
chaser is  entitled  to  the  possession  until  the 
land  shall  be  sold  to  satisfy  the  unpaid  pur- 
chase money.  Upon  this  ground  the  superse- 
deas in  the  present  case  was  granted,  and 
for  the  same  reason  the  motion  to  discharge 
it  is  disallowed."  See,  however,  the  reason- 
ing In  Moore  v.  Knight,  0  Lea,  434-439. 

Davis  T.  Reaves,  2  Lea,  619.  This  was  an 
application  for  the  appointment  of  a  receiver 
In  this  court  In  a  suit  which  was  said  to  be, 
in  substance,  an  ejectment  suit  The  sub- 
stance of  the  decision  was  that  the  rule  that 
no  receiver  could  be  appointed  in  such  cases, 
annotinced  In  Richmond  v.  Yates,  supra,  was 
not  an  Infiexible  one,  but  that  a  very  strong 
showing  must  be  made  before  such  appoint- 
ment could  be  had.  In  that  case  it  appeared 
that  the  complainants  had  succeeded  in  the 
court  below,  and  the  defendants  appealed. 
Speaking  to  the  motion  for  the  appointment 
for  a  receiver,  the  court  said:  "Even  If  the 
decree  below  for  the  complainants  raised  a 
presumption  in  their  favor— a  questionable 
point,  in  view  of  the  settled  doctrine  of  this 
court  that  the  appeal  vacates  the  decree— it 
would  not  alter  the  general  rule.  The  burden 
would  still  be  on  the  applicant  for  a  receiver 
to  establish  a  proper  case,  and  the  law  cer- 
tainly requires,  in  an  ejectment  suit,  a  strong 
showing  to  justify  interference  with  actual 
possession.  Such  a  showing  obviously  de- 
mands that  the  court  should  be  reasonably 
satisfied  that  the  recovery,  on  the  basis  of  the 
decree,  would  be  In  favor  of  the  complainant, 
and  for  some  definite  amount,  and  that  this 
recovery  would  be  lost  unless  the  receiver 
were  appointed.    There  Is  no  such  showing." 

State  V.  Allen,  1  Tenn.  Ch.  512.  In  this 
case  Judge  Cooper  used  the  following  lan- 
guage, which  expresses  the  substance  of  the 
case:  "The  court  is  very  slow  to  appoint  a 
receiver  of  realty  in  the  peaceable  possession 
of  defendant  under  a  claim  of  right,  and 
when  the  contest  Is  between  claimants  of  the 
legal  title.  For  the  court  cannot  Interfere 
with  the  legal  title  unless  there  be  some 
equity  by  which  it  can  affect  the  conscience 
of  the  party  In  possession.  Knight  v.  Du- 
plessis,  1  Ves.  Sr.  324;  Willis  v.  Coriies,  2 
Kdw.  Ch.  281;  Hugonin  v.  Basely,  18  Ves. 
105.  And  such  Interference  Is,  to  a  certshi 
extent,  giving  relief,  and.  upon  a  preliminary 
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motion,  depriving  the  defendants  of  tbe  pres- 
ent use  and  enjoyment  of  the  estate,  and  pro 
tnnto  and  pro  tempore  giving  a  decision 
against  him.  Houlditch  v.  Lord  Donegal!,  1 
Beatty,  Ir.  Ch.  402.  Tbe  property  was  not, 
however,  at  the  filing  of  the  bill,  In  the  peace- 
able possession  of  tbe  defendant,"  etc. 

Cassetty  v.  Ca-pps.  3  Tenn.  Ch.  524.  The 
syllabus  fully  expresses  tbe  substance  of  the 
case,  and  Is  as  follows:  "Equity  will  not 
pending  a  suit  for  a  sale  of  land  for  division 
among  co-tenants,  Interfere,  by  the  appoint- 
ment of  a  receiver,  with  the  lawful  posses- 
sion of  one  of  tbe  tenants— It  not  appear- 
ing that  be  disputes  the  title,  or  Interferes 
with  the  possession  of  his  co-tenants— espe- 
cially if  there  is  no  sufficient  averment  of  In- 
solvency." 

Blake  v.  Dodge.  8  Lea,  466.  Tbe  bill  in 
this  case  was  filed  to  close  up  a  partnership 
in  a  race  mare.  Tbe  marc  was  to  be  trained 
by  tbe  defendant,  at  certain  wages,  and  when 
trained  sold,  and  the  profits  divided.  In  the 
court  below  an  order  was  entered  to  sell  tbe 
mare— whether  through  a  receiver  or  other- 
wise does  not  appear.  Upon  application  to 
one  of  the  Judges  of  tbis  court,  the  order  was 
superseded.  Subsequently,  upon  a  motion  to 
discbarge  tbe  supersedeas,  tbe  court  said: 
"Tbe  order  of  sale  deprives  tbe  defendant  of 
bis  property  before  the  animal  is  trained  so 
as  to  Insure  the  expected  profits.  Tbe  order 
may  not  be  erroneous,  and  yet  it  certainly 
accomplishes  in  advance  all  the  purposes  of 
tbe  final  decree.  It  falls  clearly  within  tbe 
statute." 

Downing  v.  Dunlap  Coal  &  C.  Co.,  83  Tenn. 
221,  24  S.  W.  122.  Tbe  syllabus  states  the 
substance  of  tbe  case  fully,  and  is  as  follows: 
"A  supersedeas  is  properly  granted  by  a 
judge  of  this  court  to  stay  an  interlocutory 
order  of  a  cbancery  court,  based  alone  upon 
bill,  answer,  and  ex  parte  affidavits,  placing 
a  solvent  and  going  corporation  in  tbe  hands 
of  a  receiver  pending  a  suit  by  tbe  minority 
of  its  stockholders  to  wind  up  its  office, 
thereby  determining  finally,  in  advance  of  a 
hearing  on  tbe  merits.  Issues  made  by  tbe 
pleadings,  vital  to  the  Interests  of  tbe  par^ 
ties,  and  wresting  the  management  of  tbe 
corporation  from  tbe  majority  of  its  stock- 
holders," etc. 

Pearson  v.  Olllenwaters,  99  Tenn.  446,  456, 
42  S.  W.  9,  63  Am.  St  Rep.  844.  One  of  the 
questions  in  this  case  was  whether  at  tbe 
Instance  of  a  purchaser  of  real  estate  at  a 
chancery  sale,  and  after  confirmation,  a  re- 
ceiver could  be  appointed  to  take  charge  of 
the  land  and  rent  It  out  pending  an  appeal 
from  tbe  decree  of  confirmation.  The  court 
held  that  such  a  receiver  could  not  be  ap- 
pointed, on  the  ground  that  the  appeal  vacat- 
ed tbe  confirmation,  and  tbe  owner  of  tbe 
land  was  entitled  to  tbe  rents  until  the  final 
confirmation,  not  on  any  question  of  disturb- 
ing possession,  merely,  pending  a  litigation. 

There  are  some  general  observations  in 
some  of  these  cases  and  in  others  tliat  should 


be  noticed  here.  In  Downing  ▼.  Dnnlap,  etc., 
Co.,  supra,  it  is  said  (page  235,  93  Tenn.,  and 
page  126,  24  S.  W.):  "Tbe  question  is  as  to 
tbe  effect  of  the  decree  at  tbe  stage  made, 
and  in  the  condition  of  tbe  record.  It  is  not 
whether  tbe  order  was  erroneous,  but  wheth- 
er one  to  be  enforced  actively,  and  wbicb 
may  deprive  tbe  party  complaining,  of  rights 
of  money  or  property,  in  advance  of  tbe  final 
bearing.  All  the  court  can  do  on  application 
for  or  on  motion  to  discbarge  a  supersedeas 
is  to  see  tbat  tbe  order  complained  of  is  of 
this  character.  Blake  v.  Dodge,  8  Lea,  4C3. 
Tbe  power  Is  limited  to  such  an  order  or  de- 
cree as  determines  rights  of  the  parties, 
about  which  they  are  litigating,  in  advance 
of  a  bearing,  and  which  lb  susceptible  of  I>e- 
ing  executed  by  some  affirmative  action  or 
process."  In  Johnson  v.  Hanner,  supra,  it  is 
said:  "The  appointment  of  a  receiver,  as  tbe 
court  has  recently  said,  is  ordinarily  in  tbe 
nature  of  extraordinary  process,  for  it  nei- 
ther settles  nor  prejudices  rights,  and  is  only 
resorted  to  for  the  purpose  of  preserving  tbe 
property  in  controversy,  pending  the  liti- 
gation, for  tbe  benefit  of  the  successful  party. 
Baird  v.  Cumberland  &  Stone  River  T.  P. 
Co.,  I  Lea,  394.  All  of  our  circuit  judges  and 
,  chancellors  are  by  statute  authorized  to  make 
such  an  appointment  in  vacation  as  well  as 
in  term  time.  Shannon's  Code,  il  3948,  4452. 
Such  an  appointment  is  therefore  clearly 
within  the  competency  of  the  court,  and  an 
order  in  term  cannot  be  reversed  by  this 
court  by  a  supersedeas  under  Shannon's 
Code,  i  3933.  Bramley  v.  Tyree,  1  Lea,  531. 
Nor,  a  fortiori,  a  fiat  making  tbe  applica- 
tion at  chambers."  In  Enochs  v.  Wilson, 
11  Lea,  228,  283,  it  is  said:  "An  order  ap- 
pointing a  receiver  merely  for  the  purpose 
of  taking  possession  of  property  in  litiga- 
tion, and  managing  it  for  tbe  Interest  of 
all  parties,  is  in  its  very  nature  interlocutory, 
no  matter  at  What  stage  of  the  cause  it  may 
be  made.  All  of  tbe  courts  of  this  state,  and 
the  judges  thereof,  are  clothed  with  tbe  pow- 
er to  appoint  receivers  for  tbe  safe-keeping, 
collection,  management,  and  disposition  of 
property  in  litigation,  when  necessary  to  tbe 
end  of  substantial  justice.  Shannon's  Code, 
{f  3768,  3948.  Such  ,an  order  can  neither  t>e 
appealed  from  directlyt  nor  superseded  under 
the  special  provisions  of  the  Code  authorizing 
the  superseding  of  certain  interlocutory  or- 
ders. Shannon's  Code,  {  3933.  Such  orders, 
as  well  as  all  other  proceedings  in  a  cliancery 
case,  are  brought  up  for  revision  by  a  general 
appeal,  but  remain  in  force  unless  otherwise 
ordered  by  tbis  court,"  etc. 

In  this  connection,  it  is  proper  to  introduce 
the  case  of  Cone  v.  Paute,  12  Heisk.  506. 
Tbe  complainant  was  a  judgment  creditor  of 
Paute  and  filed  his  bill,  after  return  of  execu- 
tion nulla  bona,  to  reach  and  subject  the  equi- 
table interest  of  Paute  in  tbe  property,  and 
with  a  view  thereto,  sought  the  foreclosure 
of  prior  deeds  of  trust,  seeking  to  reach  the 
surplus  after  tbe  satisfaction  of  tbe  prior 
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debts.  To  this  end,  be  prayed  for  a  receiver 
pendente  lite.  The  chancellor  made  the  or^ 
der  upon  the  ground  that  the  defendant, 
Paute,  was  in  possession  of  the  property  In- 
TolTed  In  the  controversy,  receiving  the  rents 
and  profits,  but  falling  to  remove  and  keep 
down  the  accumulating  incumbrance  of  state, 
county,  and  city  taxes,  and  in  the  order  di- 
rected that  the  property,  lands,  etc.,  be  taken 
out  of  the  possession  of  the  defendant,  Paute, 
and  placed  in  the  hands  of  the  receiver,  and 
that  the  latter  appropriate  the  rents  and  prof- 
its to  the  payment  of  taxes  accrued  and  ac- 
cmtng.  Speaking  to  this  order,  this  court 
said,  through  Nicholson,  C.  J.:  "This  Is  such 
an  Interlocutory  decree  as  may  be  superseded 
where  a  proper  case  is  made  out."  But  up- 
on examination  (page  508,  12  Helsk.)  the 
court  held  that  the  chancellor  acted  Judicious- 
ly in  making  the  order,  and  declined  to  inter- 
fere with  it. 

There  are  some  general  conclusions  to  be 
deduced  from  the  foregoing  authorities, 
which  will  be  found  useful  in  enabling  us  to 
reach  a  correct  solution  of  the  special  case 
we  have  for  decision.  They  axe  as  follows, 
via.:  That  the  power  to  appoint  receivers 
belongs  to  all  of  the  courts  of  the  state,  and 
to  the  judges  thereof,  and  orders  appointing 
receivers  belong  to  the  class  of  Interlocutory 
orders;  and  are  not,  in  general,  reviewable 
upon  application  for  supersedeas,  any  more 
than  other  interlocutory  orders— such  aa 
those  granting  or  dissolving  injunctions;  that 
Interlocutory  orders,  however,  may  be  so  er- 
roneously passed  and  drawn  as  really  to  con- 
tain elements  proper  only  In  a  final  decree  or 
Judgment,  and  when  so  drawn,  and  when, 
in  addition,  they  are  of  a  kind  capable  of  ac- 
tlTe  enforcement,  they  may  be  reviewed  upon 
application  for  supersedeas,  and  may  be  de- 
prived of  their  obnoxlons  featjires,  being  al- 
lowed In  other  respects  to  remain  in  force; 
that  before  Interlocutory  orders  can  be  re- 
strained, npon  such  application,  they  must 
have  both  of  the  features  above  referred  to 
(that  is.  must  trench  upon  final  relief,  and 
must  be  of  a  nature  to  be  actively  enforced; 
ndther  feature  alone  being  sufflcient  to  jus- 
tify Interference,  because,  even  If  the  order 
trenches  upon  final  relief,  it  may  await  coi^ 
rection  upon  appeal,  If  not  of  a  nature  to  be 
actively  enforced,  and,  on  the  other  hand,  it 
may  be  of  a  nature  to  be  actively  enforced, 
yet  not  amenable  to  supersedeas,  because  it 
docs  not  have  the  color  of  final  relief);  that 
all  orders  appointing  receivers  require  and 
necessitate  action  (that  la,  from  their  very 
nature,  must  be  actively  enforced,  to  be  at  all 
elBcacious),  yet  they  are  not  on  that  account 
open  to  review  on  application  for  superse- 
deas, but,  before  becoming  so  reviewable, 
must  go  further,  and  contain  some  element 
that  stiould  only  appear  in  a  decree  granting 
final  relief  (that  Is,  in  a  final  decree  upon  the 
merits  of  the  controversy  involved  in  the 
pleadings).  The  race-mare  case  (Blake  v. 
Dodge),  supra,  and  the  case  brought  by  the 


minority  stockholders  of  a  corporation 
against  the  corporation  and  the  majority  of 
the  stockholders  (Downing  v.  Dunlap,  etc., 
Goal  Co.,  supra),  for  the  purpose  of  obtainUig 
control  of  the  corporation,  and  wherein  the 
said  minority  stockholders  were  given  Imme- 
diate control  In  advance  of  final  hearing  by 
the  chancellor,  by  means  of  and  in  the  form 
of  an  order  appointing  a  receiver  of  the  cor- 
poration, are  examples  of  the  unlawful  use 
of  the  power  belonging  to  all  the  courts  of 
this  state,  and  to  their  judges,  to  appoint  re- 
ceivers, because  the  order  referred  to  really 
determined  In  advance  of  final  hearing  mat- 
ters that  should  have  awaited  and  should 
have  been  reserved  for  that  hearing.  It 
seems  that  orders  disturbing  the  possession 
of  real  estate  pending  a  litigation  concerning 
that  class  of  property,  when  the  title  is  in- 
volved in  the  litigation,  are  always  to  be 
treated  as,  if  not  wholly  pertaining  to  final 
relief,  yet  in  the  nature  of  final  relief,  and  are 
always  reviewable  upon  application  for  su- 
persedeas; but,  notwithstanding  they  are  of 
such  a  nature,  this  court,  upon  so  reviewing 
them,  will  allow  them  to  stand  until  final 
bearing,  If  it  can  be  seen,  under  the  facts  of 
the  special  case,  that  good  and  substantial 
reasons  appear  for  such  action,  and  that  no 
abiding  injury  Is  done  to  the  party  deprived 
thus  temporarily  of  possession.  Rocco  v.  Ci- 
calla,  12  Helsk.  508.  In  the  case  of  Rich- 
mond V.  Yates,  supra,  it  does  not  appear  that 
any  reason  whatever  was  made  to  appear  for 
the  appointment  of  the  receiver,  further  than 
that  the  chancellor  was  of  the  opinion,  ap- 
parently, from  the  testimony  Introduced  by 
the  defendant  and  cross-complainant  in  that 
case,  that  he  was  entitled  to  the  land,  and 
that  the  original  complainant  bad  no  interest 
in  it;  and  this  in  advance  of  any  testimony 
offered  in  the  cause  by  the  complainant,  and 
while  she  yet  had  the  legal  right  to  present 
her  testimony— a  clear  case  of  final  action  In 
the  form  of  an  order  appointing  a  receiver. 
In  the  case  of  Cone  v.  Paute,  supra,  the  rea- 
son given  was  that  the  taxes  were  not  kept 
down,  but  were  being  allowed  to  accumulate 
and  incumber  the  property,  and  this  was 
held  to  be  a  sufiiclent  reason.  In  Davis  v. 
Reaves  it  was  assumed  as  settled  law  that 
a  receiver  in  such  cases  could  be  appointed 
upon  a  proper  showing.  It  seems  that  the 
question  there  was  as  to  whether  the  receiver 
should  be  appointed  to  protect  rents,  and  the 
court,  not  being  able  to  see  that  any  spe- 
cial amount  would  be  due,  declined  to  make 
the  appointment  In  State  v.  Allen,  supra,  it 
was  saM  that  the  court  would  be  very  slow 
to  appoint  a  receiver  in  this  class  of  cases, 
bat  this  implies  that  upon  a  strong  showing 
the  appointment  might  be  made.  In  Caaset- 
ty  V.  Capps,  supra,  the  receiver  was  denied; 
that  being  really,  as  stated  by  Cooper,  J.,  an 
ejectment  suit  brought  by  one  tenant  in  com- 
mon against  the  other;  but  it  was  Intimated 
that,  if  the  defendant  had  denied  the  rights 
of  bis  co-tenants  to  their  shares  or  interests 
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in  the  land,  and  there  had  been  a  snffident 
allegation  of  Insolvency,  a  receiver  might  be 
appointed  in  such  a  case.  Pearson  v.  GiUen. 
waters,  supra,  does  not  bear  upon  the  special 
phase  of  the  matter  now  under  discussion, 
and  need  not  be  further  noticed.  The  same 
is  true  of  Morford  v.  Hamner,  supra. 

So  we  think  it  may  be  stated  aa  a  settled 
rule  in  this  class  of  cases  that  a  receiver  may 
be  appointed  to  take  charge  of  the  land  in 
controversy  pending  the  litigation  over  the 
title,  upon  a  proper  state  of  facts  being  made 
to  appear,  showing  the  necessity  for  such 
action,  but  that  the  action  of  the  lower 
courts  in  such  cases  is  subject  to  review  by 
this  court  upon  application  for  supersedeas, 
or  upon  motion  to  discharge  a  supersedeas 
granted  by  one  of  the  Judges  of  this  court, 
and  tliat  upon  such  review  this  court  will  de- 
termine the  sufhclency,  in  law,  of  the 
grounds  on  which  the  Judge  of  such  inferior 
court  acted,  and  will  either  affirm  or  disaf- 
firm, as  it  may  be  found  by  tliis  court  that 
such  grounds  are  sufficient  or  the  contrary. 
But  in  determining  whether  the  facts  exist 
as  found  by  the  lower- court,  tliis  court  will 
give  great  weight  to  the  conclusion  of  the 
lower  court.    Cone  v.  Paute,  12  Helsk.  508. 

Before  applying  the  foregoing  principle  to 
the  facts  of  the  present  case,  it  is  proper  to 
observe  that  it  is  not  Intended  to  in  any  wise 
impair  the  rule  that  this  court  lias  the  right, 
on  final  appeal  or  writ  of  error,  to  review 
orders  appointing  receivers.  Just  as  it  has 
power  to  review  any  other  interlocutory  order 
of  a  lower  court,  as  well  as  the  final  decrees 
and  Judgments  of  such  courts  (such  were  the 
cases  of  Henshaw  v.  Wells,  8  Humph.  568, 
670;  Williams  v.  Bartlett,  4  Lea,  624,  625; 
Bidwell  T.  Paul,  5  Bazt.  683),  or  to  impair 
the  rule  that  the  Judges  of  inferior  courts 
have  the  right  to  appoint  receivers  of  person- 
al property,  for  care,  management,  and  safe- 
keeping, and  tliat  such  orders  cannot  be  in- 
terfered with  or  restrained  by  this  court 
upon  petition  for  supersedeas,  or  the  rule 
that  the  Judges  of  inferior  courts  have  the 
right  to  appoint  receivers  in  cases  where 
mortgages  have  been  executed  upon  real  or 
personal  property,  and  a  showing  is  made 
that  it  is  necessary  for  the  preservation  of 
the  property  that  a  receiver  should  be  ap- 
pointed, or  it  is  made  to  appear  that  the 
corpus  of  the  estate  is  insufficient  to  pay 
the  mortgage  debt,  and  the  mortgagee  is  in- 
solvent (Williams  v.  Noland,  2  Tenn.  Ch. 
151),  or  that  taxes  are  unpaid  and  accumulat- 
ing, and  that  in  such  cases  this  court  cannot 
restrain  such  orders  upon  application  for  su- 
persedeas (Williams  V.  Bartlett,  4  I^ea,  624, 
625;  Bidwell  v.  Paul,  5  Baxt.  683;  Bramley 
T.  Tyree,  1  Lea,  531-533).  But.  as  already 
stated,  neither  the  inferior  courts,  nor  the 
Judges  thereof  at  chambers,  can  appoint  re- 
ceivers of  either  real  or  personal  property, 
whether  under  mortgage  or  not,  by  orders 
containing  provisions  applicable  only  to  final 
decrees  or  Judgments,  and  capable  of  active 


enforcement;  and  this  court  can,  upon  ap- 
plication for  supersedeas,  examine  any  in- 
terlocutory order  of  the  Inferior  courts  for 
the  purpose  of  determining  whether  it  con- 
tains such  objectionable  features,  but,  upon 
finding  that  it  is  not  amenable  to 'such  objec- 
tion, this  court  can  do  no  more  than  to  dis- 
miss the  petition  and  adjudge  the  costs  there- 
of. On  the  contrary,  if  upon  such  exam- 
ination the  objectionable  features  referred 
to  are  found  to  exist,  the  court  will  restrain 
their   enforcement. 

Oases  Involving  title  to  real  estate,  as  we 
have  already  pointed  out,  stand  in  a  distinct 
class.  This  special  phase  of  the  question 
we  have  already  discussed.  To  this  class 
belongs  the  case  we  now  have  for  decision, 
and  we  shall  now  briefly  apply  the  princi- 
ple ascertained  to  the  facts  of  this  case.  The 
facts  on  which  the  chancellor  based  his  ac- 
tion were,  in  substance,  that  the  complain- 
ant had  shown  an  equity  entitled  to  consid- 
eration upon  an  application  for  the  appoint- 
ment of  a  receiver,  in  the  fact  that  the  mer- 
its had  been  twice  determined  in  his  favor, 
the  findings  in  each  Instance  having  been  set 
aside  upon  a  merely  technical  point;  that 
the  defendants  had  committed  waste  upon 
the  land,  In  the  destruction  of  valuable  tim- 
ber; that  the  defendants  had  so  cultivated 
and  managed  the  land  as  that  it  had  washed 
into  gullies  and  holes  and  had  been  greatly 
lessened  in  value,  and  would  probably  con- 
tinue to  be  injured  if  allowed  to  remain  in 
their  possession,  and  that  it  was  essential  to 
the  preservation  of  the  property  that  It  should 
be  placed  in  the  hands  of  a  receiver;  and. 
finally,  that  the  defendants  were  insolvent. 
The  first  point— as  to  the  equity  arising  out 
of  the  result  of  the  former  trials— is  indis- 
putable. AA  to  the  second  point  or  series  of 
facts,  the  defendants  deny  all  but  the  charge 
of  cutting  valuable  timber  (denying  waste, 
however.  In  general  terms)  and  support  their 
denial  by  the  affidavit  of  defendant  J.  T. 
Akin.  The  affidavit  of  defendant  Akin  also, 
in  terms,  denies  the  charge  of  insolvenc.v, 
but  does  not  deny  the  making  of  the  mort- 
gage to  his  son-in-law,  and  that  it  contained 
all  of  his  personal  property.  On  this  matter 
he  contents  himself  with  the  averment  that 
the  mortgage  debt  is  Just  In  addition,  it  is 
a  fair  inference  from  the  record  that  de- 
fendant Akin  has  no  other  real  estate,  out- 
side of  the  real  estate  in  controversy,  except 
the  i/xs  Interest  purchased  from  D.  O.  An- 
drews. The  only  fact  upon  which  there  Is  a 
sqcare  denial,  and  upon  which  the  complain- 
ant makes  no  showing  other  than  bis  own 
affidavit,  is  as  to  the  method  of  cultivating 
the  land.  However,  taking  all  of  these  pha- 
ses of  the  matter  Into  consideration,  and  hav- 
ing regard  to  the  rule  laid  down  in  Cone  t. 
Paute,  supra,  that  great  weight  must  be  giv- 
en to  the  finding  of  the  lower  court  in  such 
a  matter,  we  cannot  say  that  it  would  be 
proper  to  grant  a  supersedeas  in  this  case, 
or  that  the  chancellor  acted  erroneously  in 
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appolntiDg  the  receiver.  From  all  that  ap- 
pears, his  action  seems  to  have  been  dictated 
by  a  sonnd  discretion,  and  Is  In  accord  wltb 
"tbe  ends  of  substantial  justice"  (Shannon's 
Code,  I  6549),  looking  only  to  the  preserva- 
tion and  care  of  the  property  pending  the 
litigation,  so  that  tbe  successful  party,  which- 
ever of  the  two  it  may  be,  shall  receive  tbe 
land  undiminished  In  value. 

Therefore  the  application  for  supersedeas 
l8  denied. 


DULANEY  et  al.  v.  BUFFUM  et  al. 

(Supreme  Conrt  of  Missouri,  Division  No.  2. 

March  17, 1003.) 

JOINT  TORT  FEASORS— SATISFACTION— DIS- 
CHARGE—RESERVATION    OF 
CAUSE  OF  ACTION. 

1.  Where,  pending  an  action  against  several 
Joint  tort  feasorg,  plaintitFs  accepted  money  in 
satisfaction  of  the  liability  of  two  of  them,  such 
satisfaction  was  a  bar  to  the  action  against  all 
tbe  others. 

2.  Pending  an  action  against  several  joint  tort 
feasors,  plaintiffs  aclcDowledged  iu  writing  the 
Tet«ipt  of  a  sum  of  money;  "the  same  being  in 
full  settlement  of  all  claims  on  account  of  the 
matteis  set  up  In  the  petition,  so  far  as  said 
two  defendants  are  concerned."  Htld,  that  such 
R)>ervation  did  not  prevent  the  aclcnowledg- 
ment  of  satisfaction  from  operating  as  a  bar  to 
a  farther  prosecution  of  ue  suit  against  the 
other  defendants. 

a  Rev.  St.  1899,  S  897,  providing  that  it  shall 
he  lawful  for  every  creditor  of  two  or  more 
debtors,  joint  or  several,  to  compound  with  any 
one  or  more  of  his  debtors  as  he  may  see  fit, 
and  to  release  them  from  further  liability,  with- 
oat  impairing  his  riffht  to  collect  the  balance 
from  the  other  debtors,  applies  only  to  creditors 
and  debtors  in  the  common  acceptation  of  those 
terms,  and  does  not  prevent  the  acceptance  of 
a  satisfaction  from  one  of  several  joint  tort 
feasors  from  operating  as  a  bar  to  a  siut  against 
any  of  the  others. 

Appeal  from  Circuit  C!ourt,  Saline  County; 
Samuel  Davis,  Judge. 

Action  by  W.  P.  Dulaney  and  others  against 
Frank  W.  BuCfum  and  others.  From  a  judg- 
ment for  defendants,  plaintiffs  appeal.  Ap- 
peal dismissed. 

This  suit  was  begun  by  the  appellants  in 
Saline  county  on  December  81,  1887.  There 
was  a  trial  of  this  cause  at  the  February 
term,  1899,  of  the  circuit  court  of  Saline  coun- 
ty. At  the  close  of  the  evidence  on  the  part 
of  tbe  plaintiffs  the  court  instructed  the  jury 
to  flod  the  issnes  for  the  defendants.  In  ac- 
cordance with  such  direction  by  the  court, 
the  jury  rendered  a  verdict  for  the  defend- 
ants, and  judgment  was  rendered  in  pursuance 
of  the  verdict.  The  motion  for  new  trial 
baring  been  overmled,  plaintiffs,  In  due  time 
and  form,  prosecute  their  appeal  to  this  court. 

At  the  April  term,  1902,  of  this  court,  de- 
fendants Frank  W.  Buffum  and  La  Crosse 
Lumber  Company  filed  their  motion  to  dis- 
D)i*s  as  to  tbem,  to  which  motion  was  at- 
tached a  receipt  for  |750  in  settlement  with 
these  two  defendants  of  all  claims  against 
tbem  on  account  of  tbe  charges  alleged  in  the 
petition;  also  a  letter  from  the  plaintiffs  to 


one  of  the  defendants,  stating  that  they  had 
directed  the  discontinuance  or  dismissal  of 
this  case  against  these  two  defendants,  which 
motion  and  release  thereto  attacbed  are  aa 
follows: 

"Now  come  F.  W.  Buffum  and  the  La 
Crosse  Lumber  Company,  two  of  the  above-' 
named  defendants  [respondents],  and  move 
the  court  to  dismiss  as  to  them  In  said  cause, 
and,  for  reasons  therefor,  state  that  plaintiffs 
[appellants]  and  tbe  said  defendants  [respond- 
ents] F.  W.  Buffum  and  the  La  Crosse  Lum- 
ber Company  have  fully  settled  the  matter 
of  differences  between  tbem,  complained  of 
in  said  cause,  aa  fully  shown  by  the  receipt 
and  letters  hereto  attacbed;  and  said  plain- 
tiffs, as  shown  by  this  said  letter,  agree  to 
dismiss  said  cause  in  this  court  as  to  them." 

"William  P.  Dulaney  and  S.  J.  Dulaney, 
Composing  the  Firm  of  Dulaney  Brothers, 
Plaintiffs,  against  Frank  W.  Buffum,  La 
Crosse  Lumber  Company,  H.  C.  Taylor,  R.  J. 
Hurley,  George  D.  Hope,  A.  A.  White,  and 
Harry  Gorsuch,  Defendants.  Received  from 
Frank  W.  Buffum  and  La  Crosse  Lumber 
Company,  two  of  the  defendants  in  the  above- 
entitled  cause,  which  was  Instituted  in  the 
circuit  court  of  Saline  county,  Missouri,  and 
Is  now  pending  In  the  Supreme  Court  of  said 
state,  the  sum  of  seven  hundred  and  fifty 
($750.00)  dollars,  the  same  being  In  full  set- 
tlement and  satisfaction  of  all  claims  and  de- 
mands In  our  favor,  or  in  favor  of  either 
of  us,  on  account  of  the  matters  and  things 
set  tip  or  referred  to  In  the  petition  in  the 
above-entitled  suit,  so  far  as  said  two  defend- 
ants are  concerned;  and  we  hereby  agree  to 
at  once  discontinue  and  dismiss  said  suit  so 
far  as  said  two  defendants  are  concerned. 
In  witness  whereof,  we  have  hereunto  set 
our  hands  this  14th  day  of  December,  1901,  at 
Slater,  Saline  county,  Missouri.  W.  P.  Du- 
laney. S.  J.  Dulaney.  Dulaney  Bros.,  by  S. 
J.  Dulaney." 

The  motion  as  above  quoted  was  sustained, 
and  on  the  same  day,  at  the  April  term,  1902, 
the  other  defendants  In  this  cause  filed  their 
motion  to  dismiss  the  appeal  herein  pending, 
which  motion  is  as  follows: 

"Now  come  H.  C.  Taylor,  R.  J.  Hurley, 
George  D.  Hope,  A.  A.  White,  and  H.  A. 
Gorsuch,  a  part  of  the  defendants  in  tbe 
above-entitled  cause,  and  show  to  the  court 
that  this  Is  an  action  for  damages  for  alleged 
torts  on  the  part  of  tbe  above-named  defend- 
ants and  other  defendants,  Frank  W.  Buffum 
and  La  Crosse  Lumber  Company,  charged  to 
have  been  committed  by  them  jointly;  that 
since  the  date  of  the  granting  of  the  appeal 
in  this  case  tbe  said  plaintiffs  and  defendants 
F.  W.  Buffum  and  La  Crosse  Lumber  Com- 
pany have  compromised,  adjusted,  and  set- 
tled all  matters  in  controversy  In  this  case, 
and  that  the  said  plaintiffs  have  received 
from  said  Buffum  and  La  Crosse  Lumber 
Company,  In  full  payment  and  satisfaction  of 
all  the  matters  complained  of  In  their  petition 
In  this  case,  the  sum  of  $760,  and  in  con- 
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Blderatlon  thereof  they  executed  and  delir- 
ered  to  said  Buffum  and  said  La  Crosse  Lum- 
ber Company  a  receipt  in  full  payment,  sat- 
isfaction, and  discharge  of  all  liability  re- 
sulting from  any  and  all  things  set  forth  In 
their  petition  in  this  case.  Said  receipt  Is  at- 
tached to  another  motion  filed  in  this  cause. 
Wherefore  the  above-named  defendants  move 
the  court  to  dismiss  the  appeal  herein." 

Burks  &  Sterrett,  Harvey  &  Gower,  and 
W.  M.  Williams,  for  appellants.  Elijah  Rob- 
inson, Stuart  Carkener,  and  Rector  &  Lyons, 
for  respondents. 

FOX,  J.  (after  stating  the  facts).  It  wUl 
be  observed  that  the  contention  urged  by  the 
defendants,  not  included  in  tl  •>  receipt  or  re- 
lease, is  that  the  settlement  by  plaintiffs  with 
the  La  Crosse  Lumber  Company  and  F.  W. 
Buffum,  as  indicated  by  the  receipt  filed,  op- 
erated) in  law,  a  release  to  all  of  the  defend- 
ants. There  can  be  no  dispute  that  this  is 
an  action  sounding  In  tort.  It  is  an  action 
for  injury  to  plaintiffs'  business  by  reason— bo 
the  petition  alleges— of  the  malicious,  wrong- 
ful, and  unlawful  conduct  of  the  defendants. 
The  defendants  are  charged  to  have  commit- 
ted the  wrongs  which  resulted  In  the  injury 
of  appellants'  business  Jointly.  That  we  may 
fully  appreciate  the  nature  of  this  action,  and 
as  the  vital  question  Involved  in  this  motion 
depends  wholly  upon  Its  nature,  we  here 
quote  the  petition,  omitting  the  caption: 

"Now  at  this  day  come  the  plaintiffs,  and, 
for  their  cause  of  action  herein  against  the 
defendants,  state  that  at  all  of  the  times 
hereinafter  complained  of  they  were,  and 
still  are,  copartners  trading  and  doing  busi- 
ness under  the  firm  name  and  style  of  Du- 
laney  Bros.;  that  their  residence  and  place 
of  business  is  In  the  city  of  Slater,  in  the 
county  of  Saline  and  state  of  Mlssoivl,  afore- 
said; that  the  defendant  the  La  Crosse  Lum- 
ber Company  during  the  same  time  was,  and 
still  is,  a  corporation  duly  organized  and  cre- 
ated under  the  laws  of  the  state  of  Missouri, 
and  that  the  said  corporation  has  and  usually 
keeps  an  office  and  agent  In  the  county  of 
Saline  and  state  of  Missouri  for  the  transac- 
tion of  business.  Plaintiffs  state  that  they 
have  been  engaged  In  the  business  and  trade 
of  retail  dealers  In  lumber  and  manufactured 
products  of  lumber,  to  wit  doors,  sashes, 
blinds,  and  such  other  articles  as  usually 
form  a  part  of  the  stock  in  trade  of  retail 
lumber  dealers,  and  that  on  the  1st  day  of 
January,  1893,  they  had  a  cash  capital  em- 
ployed in  their  said  business  of  eight  thou- 
sand dollars  ;$8,000),  and  that  in  the  conduct 
of  their  said  business  they  had  succeeded  at 
that  time  in  building  up  and  establishing  a 
large  and  lucrative  trade,  which  had  been 
and  was  then  a  source  of  large  profits  to  the 
plaintiffs  in  their  said  business  and  employ- 
ment; that  as  such  retail  lumber  dealers  they 
were  engaged  in  selling  lumber  at  the  said 
town  of  Slater,  and  at  other  towns  along  the 


line  of  the  Chicago  &  Alton  Railroad,  to  wit. 
the  towns  of  Uarshall.  Blackbom,  Shackel- 
ford, Norton,  Gilliam,  Glasgow,  Mexico. 
Bowling  Green,  Vandalia.  Laddonla,  and  oth- 
er towns  along  the  said  Chicago  &  Alton 
Railroad,  which  were  of  easy  access  to  them 
in  the  management  and  conduct  of  their  said 
business,  also  at  other  points  in  Saline  coun- 
ty and  in  Montgomery  county,  Missouri,  and 
that  their  said  business  had  extended  through- 
out the  territory  named;  that  in  the  prose- 
cution of  thehr  said  bustaiess  the  plaintiffs 
had  established  good  credit  with  the  whole- 
sale lumber  dealers  throughout  the  country, 
and  were  in  good  repute  as  retail  lumber 
dealers,  with  good  financial  credit  as  such; 
that  the  defendant  the  La  Crosse  Lumber 
Company  at  the  same  time  was  engaged  in 
the  lumber  business  as  retail  dealers,  and 
that  the  other  defendants  above  named  were 
at  the  same  time,  and  still  are,  engaged  in 
the  lumber  business  as  retail  dealers  at  dif- 
ferent points  In  the  state  of  Missouri  and 
Kansas;  that  on  or  about  the  let  day  of 
January,  1894,  the  defendants  maliciously, 
wrongfully,  and  unlawfully  entered  Into  a 
conspiracy  for  the  purpose  and  malicious  In- 
tent of  injuring  the  plaintiffs  in  their  said 
business  in  which  they  were  then  and  still 
are  engaged,  and  with  the  malicious  intent 
to  obstruct,  hinder,  and  prevent  plaintiffs 
from  carrying  on  their  said  business,  and,  in 
order  to  further  carry  out  the  said  malicious 
intent  and  design  of  the  said  defendants, 
that  they,  with  divers  and  sundry  persons 
and  corporations,  formed  themselves  into  a 
federation  or  association  under  the  name  and 
style  of  the  Missouri  &  Kansas  Association 
of  Lumber  Dealers,  and  that  all  of  the  above- 
named  defendants,  together  with  the  Gurdon 
Lumber  Company,  a  corporation,  the  Badger 
Lumber  Compnny,  a  corporation,  the  South- 
ern Lumber  Company,  a  corporation,  the 
Clarkson  Lumber  Company,  a  corporation, 
the  Eagle  Lumber  Company,  a  corporation, 
with  a  view  of  hindering  and  preventing  the 
plaintiffs  from  carrying  on  their  said  busi- 
ness, did  combine  and  confederate  together 
to  publish,  and  did  publish,  to  all  wholesale 
lumber  dealers,  that  the  plaintiffs'  firm  was 
not  engaged  In  a  legitimate  business  as  retail 
lumber  dealers,  and  as  not  being  in  sympathy 
with  the  said  association  known  as  the  Mis- 
souri &  Kansas  Association  of  X^umber  Deal- 
ers, and  ordered  and  directed  that  the  said 
wholesale  lumber  dealers,  who  were  mem- 
bers of  the  said  association,  should  not  make 
shipments  to  plaintiffs'  firm,  and  that  plain- 
tiffs were  denominated  by  said  publication  as 
•poachers.'  which  said  denomination  Is  under- 
stood and  intended  by  the  defendants  to 
mean  that  the  said  persons  so  denominated 
were  not  engaged  In  the  business  of  retail 
lumber  dealing,  but  that  they  should  be  treat- 
ed by  the  members  of  the  said  association 
and  by  the  wholesale  lumber  dealers  as  such 
poachers,  and  that  the  said  wholesale  luml>er 
dealers  and  members  of  the  said  association 
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were  reqalred,  under  the  penalty  of  expul- 
sion from  membership  In  the  said  assocla- 
tion,  to  refuse  to  sell  lumber  to  the  plain- 
tiffs' firm  in  any  quantity,  and  under  the  fur- 
ther penalty  of  a  fine  to  be  inflicted  by  the 
members  of  the  said  association  upon  the 
offender,  in  the  sum  of  twenty-flve  dollars 
(|25),  for  each  and  every  car,  or  less  than  a 
car,  which  might  be  shipped  to  the  plaintiffs' 
firm;  that  the  said  publication  was  in  writ- 
ing, and  published  in  a  newspaper  issued  by 
the  defendants  under  the  name  of  The  Offi- 
cial Bulletin,*  published  and  circulated  by 
them  from  their  office  at  Kansas  City,  Mis- 
souri, and  circulated  among  all  of  the  whole- 
sale and  retail  lumber  dealers  in  the  states 
of  Missouri  and  Kansas;  and  that  said  pub- 
lication was  made  for  the  purpose  of  Injuring 
the  plaintiffs  In  their  business,  and  prevent- 
ing them  from  engaging  therein,  and  was 
pDbUshed  from  time  to  time  In  the  years 
1896  to  1897,  and  Is  continued  In  every  cur- 
rent number  of  said  paper. 

"Plaintiffs  further  say  that  the  defendants 
have  further  associated  themselves  together 
hi  a  combination  for  the  purpose  of  prevent- 
ing the  plaintiffs'  firm  from  engaging  In  com- 
petition with  them  as  retail  lumber  dealers 
at  the  points  and  places  above  named,  and 
hare  associated  themselves  together  for  the 
purpose  of  controlling  the  business  of  the  re- 
tail lumber  trade  at  said  points,  and  prevent- 
ing the  plaintiffs'  firm  from  engaging  therein 
at  said  points.  Plaintiffs  state  that  by  rea- 
son of  the  acts  of  defendants  as  aforesaid, 
and  the  said  publication  so  made  by  the  de- 
fendants as  aforesaid,  they  have  been  pre- 
vented from  engaging  In  the  retail  lumber 
bnsinesa  at  the  said  points  outside  of  said 
Slater  as  they  had  been  accustomed  to  do  be- 
fore said  publication  was  so  made  by  the  de- 
fendants as  aforesaid,  and  that  by  reason 
thereof  the  plaintiffs'  flrm  lost  large  profits 
arising  from  the  conduct  of  their  said  busi- 
ness at  said  places,  outside  of  said  Slater,  to 
wit,  the  sum  of  five  thousand  dollars  ($5,000). 
PlalntlffB  say  that,  by  reason  of  the  acts  of 
defendants  as  aforesaid,  all  of  the  above- 
named  wholesale  dealers  so  alleged  to  be 
members  of  the  said  association  have  con- 
tlnnously  and  repeatedly  refused  to  ship  lum- 
ber to  the  plaintiffs'  flrm,  as  retail  dealers  of 
lumber,  to  any  of  the  points  above  named,  in 
which  they  were  legally  engaged  in  the  busi- 
ness as  .retail  dealers,  and  that  plaintiffs 
have  been  unable  to  fill  and  perform  con- 
tracts made  and  entered  into  by  them  with 
their  customers  for  supplying  them  with  lum- 
ber, whereby  the  plaintiffs  lost  the  profits 
belonging  to  said  contracts,  and  that  all  of 
tald  contracts  for  supplying  their  customers 
with  lumber  would  have  made  a  profit,  to 
wit,  the  sum  of  five  thousand  dollars  ($o.OOO). 
Plaintiffs  state  that,  by  reason  of  the  said 
coDdnct  of  the  defendants,  they  were  put  to 
great  expense  In  procuring  lumber  from  oth- 
er points  with  which  to  fill  their  contracts  as 
aforesaid,  and  were  compelled  to  resort  to 


local  rates  for  shipments  of  lumber,  whereby 
they  were  compelled  to  make  a  great  outlay 
of  money  for  said  expense,  to  wit,  the  sum 
of  one  thousand  dollars  ($1,000).  Plaintiffs 
state  that,  before  the  malicious  Interference 
with  their  business. by  the  defendants  in  the 
manner  and  form  as  aforesaid,  they  were  en- 
abled to  conduct  the  same  at  a  profit,  but 
that,  by,  reason  of  the  said  unlawful  combina- 
tion of  the  defendants  to  prevent  the  plain- 
tiffs from  carrying  on  their  said  business  and 
making  a  profit  thereby,  they  have  continued 
to  lose  money  by  the  operation  of  their  said 
business,  and  have  been  compelled  to  buy  at 
higher  prices  than  they  would  otherwise  have 
to  pay  for  their  stock  in  trade,  and  have  been 
compelled  to  sell  at  a  greater  disadvantage 
and  at  large  expense,  so  that  the  plaintiffs, 
instead  of  conducting  a  profitable  business, 
have  lost  money  annually  In  said  business 
from  the  1st  day  of  January,  1884,  up  to  the 
present  time,  to  wit,  the  sum  of  twenty  thou- 
sand dollars  ($20,000).  Plaintiffs  say  that 
the  said  association  so  formed  by  the  defend- 
ants as  aforesaid,  and  known  and  described 
as  the  Missouri  &  Kansas  Association  of 
Lumber  Dealers,  has  for  its  principal  object 
and  purpose  the  design  to  prevent  competi- 
tion among  retail  lumber  dealers,  and  to 
maintain  exorbitant  prices  for  the  commodi- 
ties which  they  manufacture  and  sell,  and  for 
the  purpose  of  preventing  other  i)ersonB,  not 
members  of  the  said  association,  from  en- 
gaging In  the  business  of  the  retail  lumber 
dealing,  and  for  the  purpose  of  oppressing 
and  maliciously  harassing  all  such  persMAS  as 
may  be  engaged  in  the  retail  lumber  busi- 
ness, and  particularly  the  plaintiffs'  firm.  In 
the  territory  in  which  the  plaintiffs'  firm  Is 
engaged  and  has  been  engaged  In  said  busi- 
ness as  aforesaid.  In  furtherance  of  said 
purpose  and  design  on  the  part  of  the  de- 
fendants, and  to  compel  the  plaintiffs'  flrm  to 
retire  from  the  said  business,  plaintiffs  state 
that  the  defendants  have  willfully  and  mali- 
ciously published  the  plaintiffs'  firm  to  all  of 
the  wholesale  and  retail  dealers  of  lumber 
In  the  state  of  Missouri  by  their  said  publi- 
cation in  said  paper,  published  by  them,  and 
called  The  Official  Bulletin,'  as  'poachers^' 
and  not  entitled  to  credit  as  retail  lumbei 
dealers,  and  have  threatened  to  visit  fines 
and  penalties  upon  such  wholesale  dealers  as 
should  sell  to  the  plaintiffs,  and  have  threat- 
ened to  withdraw  their  patronage  and  sup- 
port from  said  wholesale  lumber  dealers  if 
they  should  sell  to  the  plaintiffs  any  lumber 
to  be  used  by  them  in  their  stock  In  trac'-', 
thereby  preventing  the  plaintiffs  from  pro- 
curing lumber  with  which  to  replenish  and 
maintain  their  said  stock,  and  preventing  the 
plaintiffs  from  making  profits  usually  Inci- 
dent to  their  said  business,  and  which  they 
had  made  before  the  said  malicious  Inter- 
ference and  hindrance  with  their  business  by 
the  defendants  as  aforesaid.  The  plaintiffs 
say  that  by  reason  of  the  premises  they  have 
suffered  actual  damage  in  the  sum  of  twenty 
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thonsand  dollars,  and  by  reason  of  the  mallei-  ] 
ous  Interference  of  the  defendants  with  their 
business  and  their  malicious  acts  as  above 
set  forth  they  hare  suffered  damages  in  the 
further  sum  of  twenty  thousand  dollars. 
Wherefore  they  pray  for  a  Judgment  against 
defendants  for  $20,000  actual  damages  and 
for  the  further  sum  of  $20,000  for  punitive 
damages  as  aforesaid,  and  for  costs  and  for 
all  proper  relief." 

In  the  case  of  Haggerty  t.  Morrison,  G9 
Mo.  324,  and  Marx  t.  Hart,  160  Mo.  517, 
66  S.  W.  260,  this  court  held  It  was  proper 
practice,  in  case  of  discbarge  in  bankruptcy, 
after  an  appeal  to  this  court,  to  file  such 
discharge  in  this  court,  to  the  end  that  the 
bankrupt  might  avail  himself  of  the  eflTect  of 
such  discharge  in  the  proceeding  pending  In 
the  appellate  court  We  see  no  difference  In 
principle  to  the  practice  adopted  in  those  cases 
to  the  case  before  us.  If  subsequent  to  the  ap- 
peal a  release  has  been  executed,  which  would 
operate  aa  a  bar  to  the  further  prosecution  of 
this  case,  we  see  no  reason  why  the  respond- 
ents cannot  avail  themselves  of  such  release 
by  filing  it  in  this  court  We  assume,  further, 
from  the  suggestions  of  the  appellants,  as 
well  as  the  respondents,  upon  the  motion  to 
dismiss  the  appeal,  that  they  desire  this  ques- 
tion passed  on,  for  there  is  no  intimation  in 
the  suggestions  as  to  the  propriety  of  this 
court  doing  so. 

The  receipt  In  the  nature  •  of  a  release  of 
two  of  the  defendants,  is  on  file,  and  is  now 
before  ua  If,  under  the  law,  it  operates  as  a 
bar  to  a  recovery  against  the  other  defend- 
ants, then  this  motion  should  be  sustained, 
and  this  cause  ended.  The  receipt  or  release 
recites  "the  sum  of  5750.00,  the  same  being 
in  full  settlement  and  satisfaction  of  all 
claims  and  demands  in  our  favor,  or  in  favor 
of  either  of  us,  on  account  of  the  matters  and 
things  set  up  or  referred  to  in  the  petition 
In  the  above-entitled  suit"  This,  under  the 
roles  of  the  common  law,  was  a  full  satis- 
faction of  the  injury,  and  would  operate  as  a 
complete  bar  as  to  all  the  Joint  tort  feasors. 
In  the  case  of  Gunther  v.  Lee  et  al.,  46  Md. 
60,  24  Am.  Rep.  504,  all  the  cases  are  cited 
and  discussed,  and  the  learned  Judge  an- 
nounced the  conclusion  reached.  He  says: 
"All  the  cases,  both  English  and  American, 
maintain  the  doctrine  that  satisfaction  from 
one  Joint  tort  feasor,  whether  received  before 
or  after  recovery,  extinguishes  the  right  as 
against  the  others.  The  plaintiff  is  not  en- 
titled to  receive  more  than  one  satisfaction 
for  and  in  respect  of  the  same  injury." 
While  it  is  true  that  a  wrong  of  the  nature 
alleged  in  the  petition  is  Joint,  yet  in  con- 
templation of  law  it  is  several,  and  the  action 
may  be  maintained  against  any  person  par- 
ticipating In  the  infliction  of  the  wrongs,  and 
separate  Judgments  may  be  rendered;  but, 
after  all,  there  can  be  but  one  satisfaction. 
Judge  Cooley,  in  discussing  this  question,  says: 
"It  is  to  be  observed  in  respect  to  the  point 
above  considered,  where  the  bar  accrues  in 


favor  of  some  of  the  wrongdoeis  by  reason 
of  what  has  been  received  from  or  done  in 
respect  to  one  or  more  others,  that  the  bar 
arises  not  from  any  particular  form  that  the 
proceeding  assumes,  but  from  the  fact  tbat 
the  injured  party  lias  actually  received  sat- 
isfaction, or  what  in  law  is  deemed  the  equiv- 
alent. Therefore,  if  he  accepts  the  satisfac- 
tion voluntarily  made  by  one,  that  Is  a  bar 
as  to  all."  In  the  case  of  Lovejoy  t.  Murray, 
8  Wall.  1,  18  h.  Ed.  129,  it  was  annoimced 
very  clearly  that  "where  the  plaintiff  has  ac- 
cepted satisfaction  in  full  for  the  injury  done 
him,  from  whatever  source  it  may  come,  be 
is  so  far  affected,  in  equity  and  good  con- 
science, that  the  law  will  not  permit  him  to 
recover  again  for  the  same  damages."  In  the 
release  or  receipt  filed,  "full  settlement  and 
satisfaction  of  all  daims  and  demands  on 
account  of  the  matters  and  things  set  up  in 
the  petition"  are  acknowledged.  It  Is  true, 
following  this  acknowledgment  it  Is  said,  "so 
far  as  said  two  defendants  are  concerned." 
This  cannot  change  the  application  of  the 
rule.  When  the  plaintiffs  acknowledge  full 
satisfaction  of  all  the  injuries  complained  of 
in  the  petition,  any  effort  to  reserve  a  cause 
of  action  against  those  Jointly  liable  will  not 
prevent  the  operation  of  the  bar  as  to  those 
not  included  in  the  release.  In  the  case  of 
Ruble  ▼.  Turner  et  aL,  2  Hen.  &  M.  38,  this 
question  is  directly  passed  on.  In  that  case 
there  was  a  receipt  or  release  similar  in  form 
to  the  one  In  the  case  at  bar.  In  tbat  re- 
ceipt Thos.  W.  Ruble  said  (after  reciting  pay- 
ment), "Shall  be  satisfaction  for  the  part 
he,  the  said  Motley,  took  in  an  assault  and 
battery  committed  upon  me  at  said  mount;" 
then  added  this  proviso,  "provided  this  shall 
not  be  considered  as  any  satisfaction  In  favor 
of  Joseph  Nunn,  Stephen  Maynor,  James  Tur- 
ner, or  Archibald  McNanny,  who  were  guilty 
of  the  same  at  the  same  time  and  place." 
The  learned  Judge  said  in  that  case:  "It  is 
a  rule  of  construction  that  if  there  be  any 
clause  or  condition  in  a  deed  which  is  eitber 
contrary  to  law,  or  repugnant  to  the  nature 
of  the  estate  created,  it  is  void.  Now,  here 
the  question  is  whether,  by  the  first  clause 
in  this  Instrument  of  writing,  Joel  Motley  was 
thereby  discharged,  and  the  plaintiff  barred 
of  his  action  against  him,  and  I  hold  that  he 
was,  for  the  reasons  already  given.  What, 
.then.  Is  the  effect  of  this?  The  law  says  that 
if  one  Joint  trespasser  be  released,  or  make 
accord  and  satisfaction,  it  aball  bar  a  recovery 
against  all  the  others.  The  plaintiff  can  no 
more  change  the  law  In  this  particular  by 
any  subsequent  proviso  or  condition,  than 
he  could,  after  a  grant  in  fee  simple,  by 
deed,  restrain  his  grantee  from  selling  the 
lands,  or  change  the  course  of  descents  pre- 
scribed by  law,  neither  of  which  will  it  be 
contended  that  be  could  do.  The  proviso, 
then,  Is  merely  void,  and  cannot  prevent  tlie 
legal  effect  of  the  accord  and  satisfaction 
made  by  one  of  the  defendants."  The  re- 
ceipt or  release  In  the  Ruble  Case  was  much 
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stronger  and  more  fororable  to  the  plaintiffs 
tban  the  receipt  on  file  In  the  case  b^ore  us 
(or  determination,  and  the  clear  and  logical 
announcement  of  the  rule  In  that  case  is  de- 
dsive  of  the  question  before  ub,  provided  the 
common  law  la  In  force  In  respect  to  the 
(Object  nnder  discussion.  In  the  case  of 
Bronson  t.  Fitzbugb,  1  HIU,  185,  It  Is  said 
"that  the  release,  being  taken  most  strongly 
against  the  releasor.  Is  conclusive  evidence 
tliat  he  has  been  satisfied  for  the  wrong,  and 
after  satisfaction,  although  It  moved  from 
only  one  of  the  tort  feasors,  no  foundation 
remains  tor  an  action  against  any  one.  A 
sufficient  atonement  having  been  made  for 
tbe  trespass,  the  whole  matter  Is  at  an  end. 
It  Is  as  thongb  tbe*  wrong  had  never  been 
done."  This  coort.  In  tbe  case  of  Page  v. 
Freeman,  19  Mo.  421,  by  Judge  Scott  said: 
"In  case  of  a  Joint  trespass,  the  plaintiff  may 
me  two  or  more  of  them  jointly,  or  may  sue 
them  separately,  and  may  recover  a  Judgment 
ajjainst  them.  But  for  one  trespass  or  wrong 
be  can  have  but  one  satisfaction."  He  fur- 
ther adds  tbat.  If  be  recovers  separate  Judg- 
ment, be  most  elect  which  one  be  will  pro- 
ceed to  enforce.  To  the  same  effect  are  Long 
T.  Long,  57  Iowa,  497,  10  N.  W.  876;  Turner 
T.  Hitchcock,  20  Iowa,  310;  Tompkins  v. 
Oay  St  R.  Co.,  66  Cal.  163,  4  Pac.  1165.  See, 
alM,  A.  &  E.  Encylopeedla  of  Law.  vol.  20, 
pp.  764,  765,  notes,  where  all  the  cases  are 
collated. 

If  bi  this  case  plaintiffs  had  elected  to 
cue  the  defendants  separately,  and  had  re- 
coTpred  separate  Judgments,  and  acknowledg- 
ed satisfaction  as  to  one  of  the  Judgments,  It 
would  have  operated  a  complete  bar  to  tbe 
enforcement  of  the  other.  The  same  princi- 
ple is  applicable  whether  the  satisfaction  Is 
received  before  tbe  Judgments,  or  subsequent 

This  leads  us  to  the  only  remaining  ques- 
tion npon  this  motion.  The  only  suggestions 
made  by  appellants  upon  this  motion  is  a 
reference  to  section  807,  Rev.  St  1899,  which 
provides:  "It  shall  be  lawful  for  every  cred- 
itor of  two  or  more  debtors.  Joint  or  several, 
to  compoond  with  any  and  every  one  or  more 
of  hla  debtors  for  such  sum  as  he  may  see  fit, 
and  to  rdease  him  or  them  from  all  further 
liability  to  him  for  such  Indebtedness,  without 
Impalrhig  his  right  to  demand  and  collect  the 
lialance  of  such  Indebtedness  from  the  other 
debtor  or  debtors  thereof,  and  not  so  released: 
provided,  tbat  no  such  release  shall  Impair 
tlie  right  of  any  debtor  of  such  indebtedness, 
not  so  released,  to  have  contribution  from  bis 
codebtors,  as  Is  by  law  now  secured  to  blm." 
It  is  clear  tbat  the  action  In  this  case  against 
tbe  defendants,  charging  them  with  a  wrong 
and  injury  to  their  business,  does  not  fall 
within  the  provisions  of  this  section.  The 
(daintlffs  in  this  case  are  In  no  sense,  un- 
der the  allegations  in  the  petition,  to  be  de- 
nominated creditors  of  defendants;  nor  are 
tbe  defendants,  under  any  sort  of  Interpreta- 
tion of  this  action,  to  be  construed  as  debtors. 
"Hie  section  referred  to  and  quoted  has  appll- 
73S.W.— 0 


cation  to  creditors  and  debtors  in  tbe  common 
acceptation  of  those  terms,  and  Is  not  to  be 
applied  to  an  actlcm  where  the  parties  are 
charged  with  a  tort  and  as  Joint  tort  feasors. 
The  affidavits  of  one  of  the  plaintiffs  as  to 
the  understanding  In  accepting  this  |750  does 
not  relieve  the  difficulty.  If  a  written  reser- 
vation of  tbe  cause  of  action  as  to  the  other 
defendants  would  not  serve  this  purpose,  as 
was  announced  in  the  case  of  Ruble  v.  Tur- 
ner et  ai.,  supra,  we  are  unable  to  see  how  a 
verbal  understanding  could  do  so.  This  re- 
ceipt to  the  nature  of  a  release  for  $760, 
In  full  settiement  and  satisfaction  of  all 
claims  and  demands  by  reason  of  tbe  causes 
complained  of  In  the  petition,  must  be  held 
as  one  satisfaction  for  the  Injury  to  their 
business  alleged  In  tbe  petition,  rhey  are 
entitled  to  but  one  satisfaction,  and  such  a 
fact  must  be  held  as  a  complete  bar  to  any 
recovery  against  the  other  defendants. 

Our  attention  has  not  been  called  to  any 
statute  altering  or  changing  the  rules  of  the 
commcHi  law  In  actions  of  this  character; 
hence  we  are  of  the  opinion  that,  as  to  ac- 
tions predicated  upon  the  facts  as  alleged  In 
this  petition,  the  common  law  is  applicable, 
and  this  appeal  will  be  dismissed.  All  con- 
cnr. 


SOTJTHWOBTH  v.  SOUTHWORTH  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
March  18. 1908.) 

WILLS— BXBCUTION—TESTAMHNTAllT  CAPACI- 
TT— BURDEN  OP  PROOF— BVIDBNCB—ATTBST- 
INO  WITNESSES  —  CANCELLATION  —  FILLING 
BLANKS  AFTER  EXECUTION— AFPEAL-RB- 
VIKW. 

1.  In  an  action  to  set  aside  a  will,  evidence 
held  sufficient  to  show  testamentary  capacity. 

2.  Where.  In  a  will  contest  testamentary  ca- 
pacity was  satisfactorily  shown  by  one  attesting 
witness  and  by  other  evidence  almnde,  the  fact 
that  the  remaining  two  attesting  witnesses  re- 
fosed  to  testify  that  testator  was  of  sound  mind 
at  the  time  the  will  was  executed  did  not  jus- 
tify a  refusal  of  probate. 

3.  In  a  will  contest  proof  that  testator  was  of 
the  requisite  age  and  was  sane  when  the  will 
was  executed  is  suflScient  to  make  out  a  prima 
facie  case,  and  shift  the  burden  of  establishing 
incompetency  to  the  contestants. 

4.  where,  at  the  time  of  making  his  will,  tes- 
tator had  sufficient  intelligence  to  understand 
the  act  he  was  performing,  the  property  he  pos- 
sessed, the  disposition  he  was  making  thereof, 
and  the  persons  or  objects  he  made  beneficiaries, 
the  fact  that  his  memory  was  imperfect,  and 
that  he  was  forgetful,  asked  idle  questions,  and 
required  a  repetition  of  information,  was  not 
sufficient  to  establish  incompetency. 

5.  Where,  in  a  will  contest  which  was  not 
permitted  to  go  to  the  jury,  the  record  contained 
ail  the  evidence,  and  the  Supreme  Oonrt  consid- 
ered all  the  legitimate  evidence  in  the  record, 
the  rulings  of  the  court  in  the  ezdosion  of  evi- 
dence would  not  be  reviewed. 

6.  Where,  at  the  time  a  will  was  i^roperly  ex- 
ecuted, it  contained  a  blank  for  the  insertion  of 
the  name  of  the  executor,  which  was  inserted 
after  execution,  the  will  was  entitled  to  probate, 
except  as  to  the  clause  appointing  the  executor. 

7.  Where,  at  the  time  a  will  was  executed,  it 
contained  a  clause  that  it  should  not  be  pro- 
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bated  or  become  a  public  record,  the  fact  that 
such  clause  was  subsequently  canceled  by  draw- 
ine  an  ink  line  through  the  same  did  not  in- 
validate the  balance  of  the  will. 

Appeal  from  Circuit  Court,  Mercer  County; 
Paris  C.  Stepp,  Judge. 

Proceedings  by  Ole  Southworth,  by  guard- 
ian, against  Henry  J.  Southworth  and  oth- 
ers, to  set  aside  the  will  of  O.  H.  Southworth, 
deceased.  Trom  a  Judgment  in  favor  of  de- 
fendants, plaintiff  appeals.    Affirmed. 

Ira  B.  Hyde  and  Eldon  C.  Orton,  for  ap- 
pellant. Alley  &  Alley  and  Harber  & 
Knight,  for  respondents. 

BRACE,  P.  J.  On  the  14th  day  of  Octo- 
ber, 1899,  Oscar  H.  Southworth,  late  of  Mer- 
cer county,  died  possessed  of  an  estate  of 
the  value  of  about  $12,000,  consisting  of  real 
and  personal  property  situate  In  said  county, 
leaving,  him  surviving,  as  his  only  heirs  at 
law,  two  grandchildren,  both  children  of  a 
deceased  son.  The  plaintiff,  Ole  Southworth, 
is  one,  and  the  defendant  Henry  J.  South- 
worth  Is  the  other,  of  these  grandchildren. 
The  other  defendant,  Eliza  J.  Southworth,  is 
the  mother  of  said  deceased.  Afterwards, 
on  the  23d  of  October,  1899,  there  was  pre- 
sented to  the  probate  court  of  said  county  for 
probate  an  instrument  in  writing  In  words 
and  figures  as  follows,  to  wit: 

"In  the  name  of  God,  amen.  I,  O.  H. 
Southworth,  of  Mercer  county,  Missouri,  be- 
ing of  lawful  age  and  of  sound  mind  do 
make  and  constitute  this  my  last  will  and 
testament  as  follows,  to-wit:  First,  I  give 
and  bequeath  to  Henry  3.  Southworth,  my 
grandson,  all  my  real  estate  on  the  follow- 
ing conditions:  That  the  said  grandson, 
Henry  J.,  shall  not  come  into  full  possession 
of  said  real  estate  until  he  arrives  at  the  age 
of  thirty  years.  The  land  mentioned  is  to 
be  kept  in  grass  and  the  proceeds  of  the 
same  is  to  be  used  for  the  maintenance  of 
my  two  gntindchildren,  Henry  J.  Southworth 
and  Oie  Southworth,  my  granddaughter.  The 
said  proceeds  shall  be  distributed  as  follows: 
Henry  J.  to  receive  three-fourths  and  Ole 
one-fourth  of  said  income.  This  division  is 
to  run  until  Henry  J.  arrives  at  the  age  of 
twenty-one  years.  When  Henry  J.  arrives  at 
the  age  of  twenty-one  years  he  is  to  have 
the  right  to  the  personal  use  of  said  real  es- 
tate if  he  so  chooses. 

'T  further  desire  that  my  personal  prop- 
erty at  my  demise  be  sold  and  the  proceeds 
of  the  same  be  loaned  and  the  interest  of  the 
same  be  used  as  follows:  One-half  thereof 
to  go  to  my  mother,  Eliza  J.  Southworth, 
while  living,  the  other  half  to  the  two  nam- 
ed grandchildren  equally  until  Henry  J.  ar- 
rives to  the  age  of  thirty  years.  After  the 
death  of  my  mother  all  the  interest  to  go  to 
the  two  named  grandchildren.  When  Henry 
J.  arrives  to  the  age  of  thirty  years  the  re- 
mainder of  the  personal  estate  to  be  applied 
as  the  real  estate. 

"I  further  desire  that  this  last  will  and 


testament  shall  not  be  probated  or  become  of 
public  record. 

"I  herein  make,  constitute  and  appoint  F. 
M.  Kobbe  Uxr.,  who  shall  give  and  execute 
a  good  and  sufficient  bond  to  the  state  of 
Missouri  to  take  and  execute  this  my  last 
will  and  testament  according  to  the  provi- 
sions herein  made. 

"I,  the  undersigned  O.  H.  Southworth,  do 
declare  on  this  5th  day  of  October,  1899, 
that  the  foregoing  instrument  Is  my  last 
will  and  testament  In  the  presence  of  the 
witnesses  here  signed. 

"0.  H.  Southworth. 
'•Witnesses, 
"W.  H.  OdneaL 
"J.  J.  Gadberry. 
"S.  M.  Gadberry." 

And  upon  the  same  day  the  said  Instru- 
ment was  admitted  to  probate  in  part,  a» 
follows: 

"Oertiflcate  of  Probate. 

"State  of  Missouri,  County  of  Mercer— «a.     In 
the  Probate  Court 

"I,  Fred  W.  Coon,  Judge  of  the  Probate 
Court  of  Mercer  County,  Missouri,  having  ex- 
amined the  foregoing  instrument  purporting 
to  be  the  last  will  and  testament  of  O.  H. 
Southworth,  deceased,  and  signed  by  O.  H. 
Southworth  and  having  heard  the  testimony 
of  W.  H.  Odneal,  J.  J.  Gadberry  and  S.  M. 
Gadberry,  subscribing  witnesses  thereto  in 
relation  to  the  execution  of  the  same,  do 
declare  and  adjudge  a  part  of  said  instru- 
ment to  be  the  last  will  and  testament  of  the 
said  O.  H.  Southworth,  deceased,  late  of  Mer- 
cer County,  Missouri,  and  the  same  except 
that  part  constituting  and  appointing  an  ex- 
ecutor, is  hereby  admitted  to  probate. 

"In  testimony  whereof  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  Court 
at  office  in  Princeton,  this  23rd  day  of  Oc- 
tober, 1889. 

"Fred  W.  Coon,  Judge  of  Probate.    [Seal.]" 

Afterwards,  at -the  September  term,  1900, 
of  the  circuit  court  of  said  county,  this  suit 
was  instituted,  under  the  statute,  to  contest 
the  validity  of  said  Instrument  as  the  last 
will  and  testament  of  said  deceased;  the 
grounds  of  contest  set  out  in  the  petition  be- 
ing in  substance  as  follows:  (1)  That  the 
following  clause  in  said  instrument,  to  wit, 
"I  further  declare  that  this  my  last  will  and 
testament  shall  not  be  probated  or  boeoiiie  of 
public  record,"  waa  "scratched  out"  after  It 
was  signed  and  attested,  (li)  Xbat  at,  the 
time  the  Instrument  was  signed  and  attested 
the  place  for  the  name  of  the  executor  was 
left  blank,  and  the  name  of  F.  M.  Kobbe 
was  thereafter  Inserted  in  such  blank  space, 
without  the  same  being  re-executed.  (3) 
That  said  instrument  was  not  signed  and  at- 
tested as  required  by  law.  (4)  That  the  tes- 
tator was  of  unsound  mind.  (5)  That  the 
instrument  was  procured  to  be  executed  by 
the  undue  influence  of  W.  H.  Odneal. 
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At  the  close  of  an  the  evidence  the  court 
Instructed  the  Jury  to  "find  the  Instrument 
read  In  evidence  to  be  the  last  will  and  testa- 
ment ot  Oscar  H.  Sonthworth."  The  Jury 
returned  a  verdict  accordingly,  and  there- 
npon  the  court  rendered  Judgment  establish- 
ing said  instrument  as  hereinbefore  set  out, 
except  the  clause  as  to  nonprobating  the 
same,  as  the  last  will  and  testament  of  the 
^iald  Oscar  H.  Southworth,  and  the  plaintiff 
appealed. 

Un  the  trial  the  defendant  Introduced  the 
attesting  witness  Odneal,  who  was  the  scriv- 
ener of  the  instnunent,  as  a  witness,  who  tes- 
tified to  the  execution  of  the  instrument  by 
the  testator,  and  Its  attestation  in  manner 
and  form  as  required  by  the  statute,  and 
that  he  was  of  sound  mind  at  the  time  it  was 
executed;  and  another  witness,  who  testified 
that  the  testator  was  of  sound  mind  at  the 
time  the  instnunent  was  executed,  but  who 
was  not  present  at  its  execution;  and  there- 
upon offered  the  instrument  in  evidence.  To 
its  introduction  the  plaintlfT  objected.  The 
objection  was  sustained,  and  the  defendants 
then  Introduced  J.  J.  Gadberry,  another  of 
the  attesting  witnesses,  who,  after  testifying 
to  the  formal  execution  and  attestation  of 
the  Instrument,  further  testified  as  follows: 
"Q.  Well,  I  will  get  you  to  state  what  was 
Mr.  Southworth's  mental  condition  at  the 
time  be  signed  the  will,  as  you  observed  it. 
A.  Well,  I  would  not  consider  it  very  good, 
from  the  action  of  the  man.  Q.  Well,  what 
do  you  say  as  to  whether  be  understood  the 
contents  of  the  will?  A.  Well,  If  he  did,  I 
never  seen  anybody  that  acted  Uke  he  did 
that  did  understand  anything."  Thereupon 
the  defendants  again  offered  the  instrument 
in  evidence.  To  Its  introduction  the  plain- 
tiff objected.  The  objection  was  overruled, 
and  the  Instrument  read  in  evidence,  and 
tliereupon  the  defendants  rested,  and  the 
plahitiff  introduced  evidence  in  support  of 
her  contest;  the  first  evidence  introduced  be- 
ing the  d^Kxsltlon  of  Susan  M.  Gadberry, 
wife  of  the  said  J.  X  Gadberry,  the  other  at- 
testing witness  to  the  instrument,  who,  after 
testifying  to  the  formal  execution  and  at- 
testation thereof,  aa  the  other  two  attesting 
witnesses  had  done,  testified  further  as  fol- 
lows: "Q.  State  what  was  Mr.  Southworth's 
mental  condition  at  the  time  of  signing  said 
will  A.  He  acted  to  me  litce  he  was  under  the 
iDfloence  of  strong  medicine,  or  was  so  weak 
that  he  did  not  know  what  he  was  doing. 
Q.  State  whether  or  not,  in  your  opinion,  he 
anderstood  the  contents  of  said  alleged  will. 
A.  I  don't  think  he  understood  half  there 
was  In  it."  After  which  the  plaintiff  intro- 
dnced  other  evidence  developing,  in  connec- 
tion with  the  evidence  of  the  foregoing  wit- 
ne8^  aubstantlally  the  following  facta  of  the 
case: 

L  M  the  time  the  will  was  executed  the 
only  peraons  who  had  any  natural  claim  up- 
on the  bounty  of  the  testator  were  his  moth- 
er and  his  two  grandchildren  aforesaid,  for 


each  of  whom  he  made  provision  in  his  will. 
Both  the  father  and  mother  of  these  chil- 
dren had  then  been  dead  for  several  years; 
the  father  having  died  first,  and  the  mother 
in  the  year  1885.  In  pursuance  of  an  under- 
standing between  the  testator  and  their 
mother,  the  boy,  after  her  death,  remained 
with  his  grandfather  to  be  reared  and  pro- 
vided for  by  him,  and  the  girl,  for  a  like 
purpose,  was  taken  by  her  uncle,  a  Mr.  Hun- 
ter, her  mother's  brother,  who  resided  in  the 
state  of  Nebraska.  The  testator  was  an  in- 
telligent and  educated  farmer,  who  raised 
but  little  grain,  kept  his  farm  in  grass,  and 
made  a  specialty  of  breeding  and  raising 
thoroughbred  shorthorn  cattle,  in  which 
stock  and  in  hogs  he  dealt  principally.  He 
lived  on  his  farm,  and  bis  little  grandson.  In 
whom  bis  affection  was  centered,  had  lived 
with  him  since  the  death  of  his  mother.  He 
was  devoted  to  his  business,  and  always 
gave  it  his  personal  attention.  In  the  sum- 
mer or  fall  of  1809  he  attended  a  meeting  of 
the  stock  association  at  Kansas  City,  at 
which  he  took  some  premiums  on  his  stock, 
and  delivered  an  address,  which  was  pub- 
lished. His  farm  was  about  four  miles  from 
the  town  of  Harris,  in  Sullivan  county, 
where  Dr.  Wlngo  resided  and  practiced. 
On  the  SOth  of  August,  1890,  he  called  on 
Dr.  Wlngo,  complaining  that  he  was  feeling 
tired  and  unwell,  and  the  doctor,  without 
diagnosing  the  case,  prescribed  for  him,  and 
requested  him  to  call  again  in  a  few  days, 
which  he  accordingly  did,  and  the  doctor 
then  diagnosed  his  case  as  "progressive 
anemia."  The  particular  day  on  which 
this  diagnosis  was  made  does  not  appear, 
but  it  was  evidently  in  the  first  days  of  the 
month  of  September.  Between  that  date 
and  the  6th  of  October  he  visited  the  doctor 
at  bis  office  about  twice  a  week,  coming  from 
his  farm  to  the  doctor's  office  for  that  pur- 
pose. The  doctor  testified  that  he  "seemed 
to  be  in  rather  good  condition,  so  far  as  his 
mind  was  concerned,"  but  gradually  growing 
worse  at  each  succeeding  visit.  "I  could  not 
see  any  decided  change  at  any  of  the  times 
that  he  was  at  my  office,  only  for  the  worse, 
and  that  gradually."  "I  don't  know  what 
the  condition  of  bis  mind  was  during  those 
timea"  During  this  period  he  continued 
on  his  feet,  going  about,  attending  to  his 
business  as  he  Iiad  always  theretofore  done. 
On  one  of  his  visits  to  Dr.  Wlugo  the  doctor 
Informed  him  that  he  could  do  nothing  for 
him;  and  on  the  19tb  of  September  he  spoke 
to  Mr.  Odneal  about  drawing  his  will,  giv- 
ing him  a  general  idea  of  the  disposition  he 
Intended  to  make  of  bis  property.  About 
this  time  he  was  negotiating  a  sale  of  some 
of  his  cattle  to  Mr.  Purdy,  the  sale  seems 
to  have  been  consummated  about  the  23d  of 
September.  The  number  of  cattle  sold  or 
the  amount  of  the  sale  does  not  appear,  but 
It  seems  to  have  been  a  transaction  of  con- 
siderable magnitude  for  a  man  of  his  means; 
was  conducted  by  himself;  and  notes  were 
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taken  by  blm  for  some  of  the  purchase  mon- 
ey. On  or  about  the  Sd  day  of  October  two 
of  his  neighbors,  who,  under  an  agreement 
with  him,  had  put  up  the  hay  on  his  place 
for  a  portion  thereof,  called  at  his  bouse  for 
the  purpose  of  making  a  division  thereof. 
He  told  them  that  be  did  not  feel  able  to  go 
out  that  morning,  but  thought  they  could 
make  the  division  at  the  house.  There  were 
20  stacks  of  different  sizes,  and  in  different 
places,  but  by  means  of  a  rough  diagram 
drawn  on  the  wall  of  the  house,  the  division 
was  sntisfactorily  made,  although  the  pro- 
ceeding by  this  means,  under  the  agreement, 
was  a  somewhat  difficult  matter,  requiring 
good  memory,  and  a  correct  appreciation  of 
quantities.  On  Thursday,  the  5th  day  of 
October,  Mr.  Odneal  came  to  Mr.  South- 
worth  for  the  purpose  of  drawing  his  wllL 
Found  him  sitting  on  the  side  of  his  bed; 
and  in  a  few  minutes  thereafter  Mr.  and 
Mrs.  Gadberry  arrived,  came  Into  the  room 
where  they  were,  and,  after  the  usual  salu- 
.  tatlons,  Mr.  Oadberry  asked  Mr.  Soutb- 
wortb  what  he  wanted  with  him.  Mr. 
Southworth  asked  him  if  he  had  brought 
that  milk  down,  and,  upon  his  answering 
that  he  had,  asked  him  to  bring  him  some 
milk  and  some  crackers;  after  eating  which 
he  told  Gadberry  that  he  wanted  him  to  take 
halters,  and  go  and  look  after  two  horses 
that  were  supposed  to  be  In  one  of  the 
renter's  corn,  and  bring  them  to  the  barn, 
and  tie  them  up  there.  Thereupon  Gadberry 
departed  on  this  mission.  Mr.  Odneal  told 
Mr.  Southworth  that  he  bad  come  to  do  tliat 
writing.  Mrs.  Gadberry  went  Into  an  ad- 
joining room,  used  as  a  kitchen,  leaving  the 
door  between  the  two  rooms  half  open,  and 
busied  herself  doing  up  the  chores  there, 
and  Mr.  Odneal  commenced  the  preparation 
of  the  will.  He  wrote  it  as  directed  by 
Mr.  Southworth.  He  wrote  it  first  in  pencil, 
and  then  copied  it  in  ink.  He  would  write 
as  far  as  directed,  and  then  ask  Mr.  South- 
worth,  "What  next?"  When  they  came  to 
the  clause  appointing  an  executor,  Mr. 
Southworth  said  he  had  two  men  in  mind 
(Johnson  and  Kobbe),  but  hadn't  made  up  bis 
mind  which  to  appoint,  and  a  space  was  left 
blank  for  the  name  of  the  executor.  While 
the  will  was  being  dictated,  Mr.  Southworth 
seems  to  have  been  lying  down  on  the  bed. 
While  the  will  watf  being  copied,  he  turned 
over  with  his  face  to  the  wall,  and  went 
into  a  doze.  About  the  time  Odneal  had 
finished  copying  the  will  in  ink,  Mr.  Gad- 
berry returned.  Odneal  invited  Mrs.  Gad- 
berry into  the  room,  aroused  Mr.  South- 
worth  from  bis  doze,  and  asked  him  if  those 
folks  would  do  for  witnesses.  Mr.  South- 
worth  nodded  assent,  and  Mr.  Odneal  then 
read  the  Instrument  to  him  as  copied  in  ink, 
in  the  presence  of  Mr.  and  Mrs.  Gadberry, 
and  asked  him  if  that  would  do.  Mr.  South- 
worth  asked  blm  if  he  could  ctiange  it  If  he 
got  up,  to  which  Mr.  Odneal  replied  that 
he   could,  and   Mr.   Southworth   then   and 


there,  in  the  presence  of  all  three  of  these 
witnesses,  signed  the  Instrument  by  bia  ow^ 
hand,  sitting  up  In  the  bed  for  that  purpose, 
with  the  will  before  him  on  an  atlas  resting 
upon  hla  knees;  and  Mr.  Odneal  and  Mr. 
and  Mrs.  Gadberry  then  and  there  in  his 
presence,  and  in  the  presence  of  each  otber, 
signed  the  same  as  witnesses.  The  next  day 
(Friday,  October  6th)  some  of  the  neighbors 
assembled  at  the  house  of  Mr.  Soutbwortli 
for  the  purpose  of  arbitrating  a  little  1&-W- 
snit  that  had  been  instituted  against  blm 
for  damages  caused  by  the  trespass  of  some 
of  his  stock.  The  arbitration  resulted  in  an 
award  of  a  small  amount  of  damages  against 
him,  was  satisfactory,  and  he  paid  tbe 
amount  by  check  signed  by  himself.  In  tbe 
meantime  he  had  changed  liis  mind  al>out 
tbe  nonprobatlng  clause  of  his  will,  and  bad 
decided  to  have  Mr.  Kobbe,  who  had  acted 
in  his  behalf  In  the  arbitration,  for  executor 
of  his  will,  and  so  informed  Mr.  Odneal, 
who  was  present  assisting  in  the  arbitra- 
tion, who  thereupon,  as  requested  by  blm, 
canceled  said  clause  by  drawing  an  ink  line 
longitudinally  across  all  the  words  thereof, 
and  Inserted  the  name  of  F.  M.  Kobbe  as 
executor  in  the  blank  space  in  the  will,  call- 
ing tbe  attention  of  the  other  arbitrator  to 
the  fact  at  the  time.  On  ttie  next  day  (Sat- 
urday, October  7th)  he  was  visited  by  bis 
friends  Mr.  Henderson  and  wife,  who  found 
him  feeble,  and  he  told  them  that  be  bad 
done  up  his  business  the  day  before;  tbat 
it  nearly  worried  him  to  death,  and  tbat 
was  the  reason  he  was  so  weak.  On  that 
day  or  the  next  (Sunday)  he  was  removed 
to  their  home,  where  he  remained,  gradually 
growing  weaker  until  he  died  on  the  follow- 
ing Saturday,  October  14,  1809.  After  bis 
removal  to  Henderson's,  he  talked  with  Mr. 
Henderson  and  others  about  bis  stock;  told 
one  of  his  attendants  that  Mr.  Kobbe  was 
his  executor;  that  he  wanted  to  see  htm, 
and  requested  that  he  be  sent  for.  Mr. 
Kobbe  came,  received  his  notes  from  blm, 
and  afterwards  (probably  tbe  day  before  be 
dlcMl)  he  told  Mrs.  Henderson  the  amount 
of  them,  and  on  the  day  that  he  died  told 
Dr.  Wlngo,  who  had  been  attending  hini 
since  Ills  removal  to  Henderson's,  and  -rvlth 
whom  he  had  also  talked  about  his  stock, 
who  he  wanted  to  appraise  his  cattle,  and 
how  he  wanted  them  appraised.  He  could 
then  only  speak  in  a  whisper. 

2.  The  grounds  of  this  contest,  except  one, 
may  be  briefly  disposed  of.  There  was  no 
evidence  whatever  tending  to  prove  that  the 
instrument  was  procured  by  the  undue  in- 
fluence of  W.  H.  Odneal,  or  any  otber  per- 
son; and  it  is  beyond  question,  on  the  evl- 
deuce,  that  tbe  Instrument  was  executed  ani- 
mo  testandl  in  manner  and  form  as  required 
by  tbe  statute.  The  facts  that  it  then  con- 
tained the  nonprobatlng  clause,  and  tliat  tbe 
name  of  the  executor  was  left  blank,  afford 
ed  no  reason  for  refusing  probate  of  the  In- 
strument in  the  form  that  it  was  then  ex- 


Digitized  by 


Google 


Mo.) 


SOUTHWOBTH  v.  SOUTHWOKTH. 


133 


eeutcd.  Cox  v.  Cox,  101  Mo.  168,  13  S.  W. 
1055.  The  effect  of  the  cancellation  and  the 
insertion  of  the  name  of  the  executor  the 
next  day.  In  the  instrument  itself,  will  be 
considered  later.  The  further  fact  that  two 
of  the  three  subscribing  witnesses  to  the 
Kill  on  the  trial  refused  to  testify  that  he 
was  of  sound  mind  at  the  time  the  instru- 
ment was  executed  was  not  of  Itself  suffi- 
cient to  warrant  refusal  of  probate  thereof, 
if  bis  testamentary  capacity  was  satisfactori- 
ly shown  by  the  other  attesting  witness  and 
evidence  aliunde.  Morton  t.  Heidom,  135 
Mo.  608,  37  8.  W.  504;  Mays  v.  Mays,  114 
Mo.  536,  21  8.  W.  927;  Holmes  v.  Holloman, 
12  Mo.  536;  Odenwaelder  y.  Schorr,  8  Mo. 
Xvp.  458. 

His  testamentary  capacity  having  been 
thus  shown  prima  facie  on  the  trial,  we  are 
brought  to  the  main  question  in  the  case: 
AVas  there  any  substantial  evidence  on  the 
trial,  that  he  did  not  possess  such  caimcity, 
at  the  time  the  will  was  executed?  The  law 
of  this  branch  of  the  case  Is  aptly  and  terse- 
ly stated  In  Sehr  y.  Lindemanu,  153  Mo.,  loc. 
cit  288,  289,  54  8.  W.  537:  "Where  a  will  Is 
r-ontested.  It  devolves  upon  the  proponents  to 
prove  the  execution  of  the  will,  that  the  tes- 
tator was  of  the  requisite  age,  and  that  he 
was  sane.  Harris  v.  Hays,  53  Mo.  90;  Be- 
noist  v.  Mnrrln,  58  Mo.  322;  Norton  v.  Pax- 
ton,  110  Mo.  456,  19  S.  W.  807.  This  makes 
oat  a  prima  facie  case,  and  It  then  devolves 
upon  the  contestants  to  establish  incompe- 
tency or  undue  Influence.  By  competency  Is 
meant  intelligence  sufficient  to  understand 
the  act  be  is  performing  and  the  property  he 
possesses,  the  disposition  be  Is  making  of  it, 
and  the  persons  or  objects  he  makes  the 
beneficiaries  of  his  bounty.  Imperfect  mem- 
ory, caused  by  sickness,  or  old  age,  forget- 
fniness  of  the  names  of  persons  he  has 
known.  Idle  questions,  or  requiring  a  repe- 
tition of  Information  will  not  be  sufficient  to 
establish  Incompetency  if  he  has.  sufficient  in- 
telligence remaining  to  fulfill  the  above  defi- 
nition. Farmer  v.  Farmer,  129  Mo.  530,  31  S. 
\V.  920;  Berberet  v.  Berberet,  131  Mo.  399,33 
S.  W.  61,  52  Am.  8t  Rep.  634;  McFadln  v. 
Catron.  120  Mo.  252,  25  S.  W.  606;  Id.,  138 
Mo.  197,  38  S.  W.  932,  39  8.  W.  771;  Cash  v. 
Lust,  142  Mo.  630,  44  8.  W.  724,  64  Am.  St 
Rep.  576;  RUey  v.  Sherwood,  144  Mo.  354, 46 
8.  W.  ion;  Pulbright  v.  Perry  Co.,  145  Mo. 
432,  46  S.  W.  956.  Mere  opinions  of  wltaesa- 
P8  *  •  •  unaccompanied  by  any  testimo- 
ny showing  any  particular  act  or  fact  evi- 
dencing Incompetency,  do  not  make  out  a 
ease  of  Incompetency  when  the  testimony 
shows  that  the  testator  'knew  what  he  was 
doing,  and  to  whom  he  was  giving  his  prop- 
erty.' Pulbright  V.  Perry  Co.,  145  Mo.  432, 
46  S.  W.  956;  Aylward  v.  Briggs,  145  Mo. 
6M.  47  8.  W,  510;  Riley  v.  Sherwood,  144 
Mo.,  loc.  dt  364,  45  8.  W.  1077;  McFadln  v. 
Catron,  188  Mo.  197,  38  8.  W.  932,  39  S.  W. 
771;  Von  De  Veld  v.  Judy,  143  Mo.  348.  44 
8.  W.  1117.     •    •     •    'If  there  Is  any  sub- 


stantial evidence  of  incompetency  or  undue 
influence,  the  case  should  be  submitted  to  the 
Jury;  otherwise  it  is  the  duty  of  the  court 
to  direct  a  verdict  for  the  proponents.'  Ful- 
brlght  V.  Perry  Co.,  146  Mo.  432,  46  8.  W. 
955;  McFadln  v.  Catron,  138  Mo.  197,  38 
S.  W.  932,  39  S.  W.  771;  RUey  v.  Sherwood, 
144  Mo.  364,  46  8.  W.  1077;  Von  De  Veld  v. 
Judy,  143  Mo.  348,  44  8.  W.  1117;  Berberet 
V.  Berberet,  399,  33  S.  W.  61,  62  Am.  St.  Rep. 
634;  Cash  v.  Lust,  142  Mo.  630,  44  S.  W. 
724,  64  Am.  St  Rep.  676;  Defoe  v.  Defoe, 
144  Mo.  458,  46  S.  W.  433."  To  the  same 
purport  are  the  more  recent  cases  of  Rlggin 
V.  Westminster  College,  160  Mo.  570,  61  S. 
W.  803;  and  Wood  v.  Carpenter,  106  Mo. 
466,  66  S.  W.  172. 

It  requires  no  very  liberal  application  of 
these  principles  to  the  facts  of  this  case  to 
determine  this  Issue.  Dr.  Wlngo  testified 
that  after  the  removal  of  the  testator  to 
Henderson's  his  mind  was  not  good,  and  Mrs. 
Henderson  testified  that  between  that  time 
and  his  death  "he  was  not  at  all  times  ra- 
tional.  Sometimes  he  acted  like  he  knew 
everything,  and  sometimes  he  did  not.  He 
would  lay  there  most  of  the  time,  and  didn't 
seem  to  realize  anything  or  care  for  any- 
thing. Didn't  talk  a  great  deal  after  w» 
brought  blm  to  our  house.  He  would  talV 
about  bis  cattle,  about  their  being  watered, 
and  speak  to  my  husband,  and  talk  abotr( 
his  hogs."  And  there  was  some  other  evl 
dence  of  like  character,  from  all  of  which  tf- 
might  be  said  that  there  was  evidence  tend- 
ing to  prove  that  the  testator's  mental  condi- 
tion after  his  removal  to  Henderson's  was 
not  at  all  times  good.  But  there  was  no 
substantial  evidence  tending  to  prove  that 
he  was  not  fully  competent  to  make  a  will 
at  the  time  the  Instrument  in  question  was 
executed,  or  at  any  other  time  prior  to  his 
removal  to  Henderson's,  unless  It  can  be 
found  In  the  evidence  hereinbefore  set  out  of 
the  two  recusant  witnesses.  As  to  this  evi- 
dence little  need  be  said.  In  a  recent  excel- 
lent work  on  wills  it  is  said:  "As  matter  of 
law,  a  person  who,  as  a  subscribing  witness, 
goes  upon  the  stand,  and  upon  his  oath  as- 
serts to  be  false  that  which  at  the  execution 
of  the  wlU  he,  by  a  most  solemn  act,  as- 
serted  to  be  true,  deserves  to  be  discredited, 
and  is  worthy  of  but  little  belief.  Lord 
Mansfield  was  of  the  opinion  that  a  subscrib- 
ing witness  impeaching  his  own  act  was  de- 
serving of  the  pillory.  Watson  v.  Shelly,  1 
Term  R.  300."  1  Underbill  on  Wills,  g  213, 
and  note.  And  In  this  case,  in  which  this 
evidence  was  Inconsistent  with  and  repug- 
nant to  every  fact  disclosed,  whether  of  act 
done  or  word  spoken  in  the  preparation  and 
execution  of  this  Instrument  or  attendant 
thereupon,  as  testified  to  by  themselves  and 
the  other  attesting  witness,  the  court  was 
fully  warranted  in  treating  it  as  wholly 
worthless.  The  court  committed  no  error  in 
directing  a  verdict  for  the  proponents  upon 
this  Issue. 
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3.  Some  objections  are  made  to  tbe  ralingB 
of  the  court  In  the  exclusion  of  evidence. 
But  as  the  case  did  not  go  to  the  Jury,  and 
this  evidence  is  in  the  record,  and  In  reaching 
our  conclusions  we  have  considered  all  the 
legitimate  evidence  In  the  records,  these  ob- 
jections need  not  be  noticed. 

4.  The  only  error  in  the  record  is  in  the 
form  of  tbe  judgment  The  will  should  have 
been  admitted  to  probate  in  solemn  form  as 
it  was  executed,  without  the  name  of  F.  M. 
Kobbe  in  tbe  last  clause  thereof  inserted 
therein  the  next  day  after  tbe  will  was  exe- 
cuted. Such  an  addition  could  not  be  le- 
gally made  without  repuolicatlon.  As  to  the 
nonprobating  clause,  it  is  only  necessary  to 
say  that  as  that  clause  was  of  no  legal  force 
or  effect  whatever,  and  the  will,  in  contem- 
plation of  law,  would  be  just  the  same 
whether  that  clause  was  taken  out  or  left  in, 
the  question  whether  that  clause  was  legally 
canceled  or  not  is  one  of  no  importance  in 
this  case.  It  may  be  said,  however,  that  it 
has  been,  in  effect,  ruled  in  this  state  that  a 
legal  and  material  clause  in  a  will  may  be 
so  canceled  under  our  statute.  Varnon  t. 
Vamon,  67  Mo.  App.  534,  citing  Bigelow  v. 
Oillott,  123  Mass.  102,  25  Am.  Rep.  32,  and 
Schouler  on  Wills,  386,  397. 

It  follows  from  what  has  been  said  tbat 
tbe  judgment  of  the  circuit  court  should 
be  modified  by  sti-iklng  the  name  of  F.  M. 
Kobbe  from  the  last  clause  of  the  will,  and 
the  judgment  so  modified  should  be  affirmed, 
and  it  Is  BO  ordered.    All  concur. 


STATE  ex  rel.  CITY  OF   STANBERRY  v. 

SMITH  et  al..  Judges. 

(Supreme  Gonrt*  of  Missouri,  Division  No.  2. 

March  17.  1903.) 

APPEAL— DISMISSAL  BY  COURT  OF  APPEALS- 
ABSTRACT  OF  RECORD— FAILURE  TO  SET 
OUT  JUDGMENT— COMPELLING  REINSTATE- 
MENT OF  APPEAL— MANDAMUS  — JURISDIC- 
TION OF  SUPREME  COURT— LACHES. 

1.  Under  Const,  art.  6,  §  2,  giving  the  Su- 
preme Court  "a  general  Eupenntendiug  control 
over  all  inferior  courts,"  with  power  to  issut 
writs  of  habeas  corpus,  mandamus,"  etc.,  and 
section  8  of  the  amendment  adopted  in  188-1 
giving  it  "superintending  control  over  the 
Courts  of  Appeals  by  mandamus,  prohibition, 
or  certiorari,  the  Supreme  Court  has  authority 
to  require  one  of  the  Courts  of  Appeals  to 
hear  and  determine  a  cause  over  which  it  has 
jurisdiction. 

2.  An  appeal  shonid  not  be  dismissed  for  fail- 
ure to  set  out  the  judgment  in  the  abstract  of 
the  record  where  the  appellant  has  duly  filed  a 
certificate,  as  required  by  Rev.  St.  1899,  §  813, 
showinR  the  day  of  the  month  and  of  the  term 
when  the  judgment  was  rendered  and  the  judg- 
ment itself,  especially  where  the  judgment  it- 
self is  not  challenged. 

3.  A  third  party  recovered  judgement  against 
a  city  in  the  circuit  court  and  it  appealed  to 
the  Court  of  Appeals,  the  appeal  was  dis- 
missed, the  mandate  being  sent  down  to  the 
circuit  court  only  a  few  days  before  the  final 
adjournment  of  the  Supreme  Court  at  its  April 
term,  1902.  Application  for  mandamus  to 
compel  the  Court  of  Appeals  to  reinstate  the 
appeal  was  made  at  the  October  term  of  the 


Supreme  Court  Prior  thereto  the  third  party 
has  instituted  proceedings  in  the  circuit  court 
to  enforce  the  judgment  by  mandamus  against 
the  city.  The  mandamus  from  the  circuit 
court  was  continued  to  its  December  term.  The 
alternative  writ  issued  out  of  the  Supremo 
Court  in  November.  The  rights  of  no  third 
parties  had  intervened.  Beld,  that  tbe  city 
was  not  precluded  from  having  its  appeal  re- 
instated on  account  of  laches. 

4.  The  fact  that  the  Court  of  Appeals  had 
adjourned  for  the  term  iu  no  manner  affected 
the  jurisdiction  of  the  Supreme  Court  to  i^sue 
a  writ  of  mandamus  directing  it  to  reinstate 
an  appeal  which  it  had  dismissed. 

Original  application  by  the  state,  on  the 
relation  of  tbe  city  of  Stanberry,  for  a  writ 
of  mandamus  directed  to  Jackson  L.  Smith, 
James  Ellison,  and  E.  J.  Broaddus,  Judges  of 
the  Kansas  City  Court  of  Appeals.  Writ 
granted. 

This  is  an  original  proceeding  ip  this  court 
by  relator  to  obtain  a  peremptory  writ  of 
mandamus  dh-ecting  tbe  Judges  of  the  Kan- 
sas City  Court  of  Appeals  to  reinstate  the 
cause  of  Nellie  Campbell  against  the  dty  of 
Stanberry,  and  to  hear  and  determine  an  ap- 
peal in  said  cause,  heretofore  certified  to  said 
court  and  by  it  dismissed.  The  following 
summary  of  tbe  facts  will  sufiice  for  a  proper 
understanding  of  the  opinion: 

In  1896  Miss  Nellie  Campbell  brought  her 
action  against  tbe  city  of  Stanberry  for  dam- 
ages reeulting  to  her  from  a  fall  into  an  ex- 
cavation in  one  of  the  public  streets  of  said 
city,  and  recovered  judgment  against  said 
city  for  $2,600  at  the  September  term,  1900. 
of  the  circuit  court  of  Gentry  county.  From 
that  judgment  the  defendant  city  appealed 
to  the  Kansas  City  Court  of  Appeals.  At  the 
September  term,  1900,  of  the  circuit  court 
after  the  motions  for  new  trial  and  In  arrest 
of  judgment  bad  been  filed  and  overruled, 
leave  was  given  defendant  to  file  a  bill  of  ex- 
ceptions during  the  December  term,  1900,  of 
said  court  and  afterwards  during  the  De- 
cember term  of  said  circuit  court  and  on  tbe 
22d  day  of  December,  1900,  the  defendant 
filed  its  bill  of  exceptions,  signed  and  sealed 
by  the  jndge  of  said  court  Thereafter,  to 
wit  on  the  8th  day  of  February,  1901,  and 
more  than  15  days  before  the  Marcu  term, 
1901,  of  tbe  Kansas  City  Court  of  Appeals, 
a  certified  copy  of  the  record  of  the  judg- 
ment of  the  circuit  court,  showing  the  term 
and  day  of  the  term,  month,  and  year  at 
which  the  same  was  rendered,  together  with 
the  order  granting  the  appeal  to  tbe  Kansas 
City  Court  of  Appeals,  was  filed  In  the  oBice 
of  the  clerk  of  the  said  Court  of  Appeals. 
Afterwards  tbe  said  cause  was  duly  set  down 
for  bearing  in  said  Court  of  Appeals  on  the 

day  of  Octol)er,  1901,  and  continued  by 

agreement  until  March  term,  1902,  of  said 
court  Prior  to  said  appeal  tbe  Kansas  City 
Court  of  Appeals  bad  adopted  and  promul- 
gated certain  rules  of  practice  therein,  among 
which  was  the  following  rule,  numbered  15, 
in  regard  to  abstracts  of  record:  "In  all 
cases  the  appellant  or  plaintiff  in  error  shall 
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ffle  with  the  clerk  of  this  court  on  or  before 
the  iij  preceding  the  day  on  which  the  cause 
is  docketed  for  bearing,  five  copies  of  a  print- 
«d  abstract  or  abridgment  of  the  record  In 
said  cause  setting  forth  so  much  thereof  as  Is 
necessary  to  a  full  understanding  of  all  ques- 
tions presented  to  this  court  for  decision." 
Said  rule  further  provides  that  "the  appellant 
or  plalntur  in  error  shall  also  deliver  a  copy 
of  said  abstract  to  the  attorney  for  respond- 
ent or  defendant  In  error  at  least  twenty 
dafs  before  the  day  on  which  the  cause  is 
docketed  for  hearing."  Another  rule  of  said 
conrt,  numbered  18,  provides:  "If  any  ap- 
pellant or  plaintiff  In  error,  in  any  civil  cause 
shall  fall  to  comply  with  the  provisions  of 
rule  numbered  15,  the  court  when  the  cause 
is  called  for  hearing,  will  dismiss  the  appeal 
or  vrrit  of  error,  or  at  the  option  of  respond- 
&A  or  defendant  in  error,  continue  the  cause, 
at  the  costs  of  the  party  in  default.  No  oral 
argument  will  be  heard  from  any  counsel 
(ailing  to  comply  with  the  provisions  of  rule 
15." 

On  the  25th  of  February,  1902,  the  appel- 
lant, the  city  of  Stanberry,  filed  in  the  office 
of  the  derk  of  the  Kansas  City  Conrt  of 
Appeals  five  copies  of  an  abstract  of  record 
in  said  cause,  which  abstract  contained: 

First  The  petition,  the  answer,  and  reply, 
the  same  being  all  the  pleadings  In  said 
cause. 

Second.  The  statement,  as  follows:  Show- 
ing a  history  of  the  trial  of  the  cause,  and 
the  finding  of  the  verdict  by  the  Jury.  Under 
the  instructions  of  the  court,  the  Jury  found 
a  verdict  for  the  plaintiff  in  the  sum  of  $2,- 
500. 

Third.  Under  the  caption  of  "The  Abstract 
of  Becord,"  a  full  and  complete  copy  of  the 
bill  of  exceptions  as  filed  in  the  circuit  court 
of  Gentry  county,  including  a  statement  that 
the  cause  was  tried  at  the  Septembef  term, 
1000.  of  the  circuit  court  of  Gentry  county. 
Mo.,  before  Hon.  Gallatin  Craig,  Judge,  and 
a  Jury,  and  the  following  proceedings  were 
had  and  done;  said  bill  of  exceptions  includ- 
ing all  the  evidence  in  said  cause;  the  objec- 
tions and  rulings,  and  the  exceptions  thereto; 
the  instructions  given  and  refused,  and  the 
exceptions  thereto;  the  statement  that  the 
Jury  returned  a  verdict  in  favor  of  the  plain- 
tiff, assessing  her  damages  at  $2,500,  and 
that  on  the  same  day  that  said  verdict  was 
returned  the  defendant  filed  its  motion  for  a 
new  trial  and  In  arrest  of  Judgment,  being 
set  out  In  full;  the  action  of  the  court  in 
overmUng  said  motion  and  the  exceptions  to 
said  mllng,  all  of  which  Is  stated  in  said 
printed  abstract  to  be  contained  in  and  form- 
ing a  part  of  said  bill  of  exceptions;  and  said 
abstract  further  stated  that  said  bill  of  ex- 
ceptions was  allowed,  signed,  and  sealed  on 
tlie  22d  day  of  December,  1900,  and  the  sig- 
nature of  the  Judge  of  said  circuit  court, 
namely,  Gallatin  Craig,  Judge,  is  printed  In 
said  abstract  at  the  conclusion  of  said  bill  of 
ezceptiont.    That  after  setting  out  said  bill 


of  exceptions,  and  the  signature  of  the  Judge 
thereto,  the  following  was  stated  in  said  ab- 
stract of  the  record,  to  wit:  Indorsed  as  fol- 
lows: "Filed  December  22,  1900.  Dale  S. 
Flowers,  Clerk  Circuit  Court"  Ihat  said 
motion  for  a  new  trial  asked  the  court  to  set 
aside  the  verdlcc  because  against  the  law  and 
the  evidence,  and  for  other  reasons,  and  said 
motion  in  arrest  states  that  the  Judgment 
upon  the  record  is  erroneous,  and  the  court 
erred  in  overruling  defendant's  motion  for  a 
new  trial. 

Afterwards  on  said  3d  day  of  March,  1902, 
said  cause  was  argued  before  the  Kansas 
City  Court  of  Appeals  on  behalf  of  both  ap- 
pellant and  respondent,  and  the  said  cause 
was  thereupon  submitted  to  said  court.  That 
afterwards,  on  the  7th  day  of  April,  1902, 
said  Kansas  City  Court  of  Appeals  entered 
an  order  dismissing  the  said  cause  from  said 
court  on  the  ground  as  given  by  the  court  in 
its  opinion  hereinafter  noted.  Afterwards  on 
the  10th  day  of  April,  1902,  and  at  the  same 
term  of  said  court,  the  appellant  filed  in  said 
court  a  motion  for  rehearing  of  said  cause 
and  to  set  aside  the  Judgment  dismissing  the 
appeal,  and  to  reinstate  the  said  cause  on  the 
docket  of  said  court,  which  said  motion  the 
court  afterwards  on  the  2d  day  of  June,  1902, 
overruled,  and  the  said  court  has  refused  and 
still  refuses  to  set  aside  said  dismissal  or  re- 
Instate  said  cause,  or  to  hear  and  determine 
the  same. 

The  abstract  of  record  above  noted  did  not 
contain  a  copy  of  the  Judgment  or  date  of 
rendition,  or  a  recital  in  narrative  form  of  its 
rendition,  amount,  and  date,  but  the  certifi- 
cate required  by  the  statutes  of  this  state,  to 
wit,  section  813,  Rev.  St  1899,  filed  by  the 
appellant  In  said  cause  In  the  Kansas  City 
Court  of  Appeals,  did  contain  all  of  the  facts 
required  by  that  section. 

On  or  about  February  1,  1902,  the  city  of 
Stanberry  served  on  the  plaintiffs  attorney 
of  record  a  copy  of  said  abstract  together 
with  a  copy  of  appellant's  brief  and  state- 
ment in  the  case.  Respondent  filed  no 
counter  abstract,  and  made  no  motion  to 
affirm  the  Judgment  for  failure  to  file  the 
certificate  of  Judgment  or  complete  transcript, 
either  before  the  day  the  cause  was  set  for 
hearing  or  when  it  was  called  for  argument, 
but  In  their  brief  counsel  for  respondent 
made  the  point:  "The  appellant's  abstract 
of  the  record  is  fatally  defective.  It  does 
not  show  any  final  Judgment"  On  March 
3,  1902,  the  cause  was  argued  before  the 
Court  of  Appeals  and  submitted  to  the  court 
On  April  7,  1902,  the  Court  of  Appeals  made 
an  order  dismissing  the  appeal  in  said  cause, 
and  In  an  opinion  by  the  court  assigned  the 
following  reasons: 

"Per  Curiam.  The  respondent  contends 
that  as  there  is  no  final  Judgment  as  shown 
by  the  appellant's  abstract,  the  appeal  should 
be  dismissed.  It  appears  from  the  appel- 
lant's abstract  that  there  was  a  trial  before 
a  Jury  and  verdict  for  the  respondent:   that 
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a  motion  tor  a  new  trial  was  filed,  which  was 
overruled  by  the  court;  and  that  within  the 
four  days  appellant  filed  a  motion  to  arrest 
the  Judgment.  But  It  nowhere  stated  in  the 
abstract  that  a  judgment  was  rendered,  and 
there  Is  no  allusion  to  a  Judgment,  other  than 
that  a  motion  in  arrest  was  filed,  overruled, 
and  the  action  of  the  court  In  that  respect 
excepted  to.  It  is  well  settled  that  an  ap- 
peal lies  only  from  a  final  Judgment  (Hollo- 
way  V.  HoUoway,  97  Mo.  639,  11  S.  W.  233, 
10  Am.  St.  Rep.  339);  and  the  abstract 
should  show  such  a  Judgment  (Mills  v.  Mc- 
Danlels,  59  Mo.  App.  331).  It  follows,  there- 
fore, that  the  appeal  should  be  dismissed, 
which  Is  accordingly  done.    All  concur." 

Afterwards,  at  the  same  term,  the  appel- 
lant filed  a  motion  to  set  aside  the  said  order 
and  reinstate  the  case,  which  motion  the 
court  overruled  on  June  2,  1902,  and  after- 
wards on  November  26,  1902,  applied  to  one 
of  the  Judges  of  the  Supreme  Court  for  an 
alternative  writ  of  mandamus  to  the  Court 
of  Appeals  requiring  It  to  reinstate  said 
cause.  The  return  of  the  Court  of  Appeals, 
after  stating  all  of  the  foregoing  facts  in  sub- 
stance, further  pleads  that  it  sent  down  Its 
mandate,  and  that  proceedings  to  oiforce  the 
circuit  court's  Judgment  by  mandamus 
against  the  city  council  of  Stanberry  had 
been  begun  and  were  pending. 

Aleshlre  &  Benson,  for  relator.  Peery  & 
Lyons,  for  respondents. 

GANTT,  P.  J.  (after  stating  the  facts).  1. 
The  constitutional  power  of  this  court  to  re- 
quire one  of  the  Courts  of  Appeal  to  exer- 
cise its  Jurisdiction  by  hearing  and  deter- 
mining a  cause  of  which  it  has  Jurisdiction 
we  regard  now  as  fully  settled.  In  addition 
to  the  Jurisdiction  conferred  In  the  (constitu- 
tion on  this  court  by  section  2,  art  6,  giving 
it  a  general  superintending  control  over  all  In- 
ferior courts,  "and  to  issue  writs  of  habeas 
corpus,  mandamus,  quo  warranto,  certiorari, 
and  other  remedial  writs  and  to  hear  and  de- 
termine the  same,"  it  has  the  special  author^ 
ity  granted  by  section  8  of  the  amendment  of 
the  CJonatltutlon  adopted  In  November,  1884, 
to  wit,  "superintending  control  over  the 
Courts  of  Appeals  by  mandamus,  prohibition, 
and  certiorari."  State  ex  rel.  Bayha  v.  Phil- 
ips et  al.,  97  Mo.  331,  10  S.  W.  855,  3  L.  R.  A. 
476;  State  ex  rel.  (Chicago,  Rock  Island  and 
Pacific  Ry.  Co.  v.  Smith  et  al.,  at  this  term 
(not  yet  officially  reported)  72  S.  W.  692. 

Tn  this  last  case  this  court  In  banc  consid- 
ered the  duty  of  the  Court  of  Appeals  to  hear 
and  determine  an  appeal  which  It  had  dis- 
missed for  the  reason  that  "the  abstract  of 
the  record  does  not  contain  the  Judgment  or 
the  date  when  It  was  rendered,"  and  other 
grounds  not  mentioned  in  its  opinion  in  this 
case.  In  that  case  it  Is  true  the  appellant 
did  state  In  narrative  form  that  "at  said  De- 
cember term,  1900,  upon  the  return  of  the 
verdict,  the  court  rendered  judgment  that  the 


plalntifl  have  and  recover  Judgment  of  de- 
fendant the  sum  of  one  thousand  dollars  and 
the  cost  of  this  suit";  whereas  in  the  ab- 
stract of  record  In  this  case  the  appellant 
failed  to  state  the  rendition  of  the  Judgment 
or  Its  amount,  and  failed  to  set  forth  the 
Judgment  at  all.  In  discussing  the  sufficien- 
cy of  the  abstract  in  the  Roclc  Island  Case, 
supra.  Judge  Brace,  speaking  for  the  court, 
said:  "So  that,  of  the  several  reasons  assign- 
ed by  the  Ck)urt  of  Appeals  for  dismissing 
the  appeal,  the  only  one  that  had  a  show  of 
support  was  that  the  abstract  did  not  show 
the  day  of  the  month  or  of  the  term  when 
the  judgment  was  rendered— a  matter  wholly 
immaterial  to  the  consideration  of  any  ques- 
tion presented  for  decision  in  the  case^  and 
which.  If  desired  for  any  porpoee,  was  set 
forth  in  the  certified  copy  of  the  record  entry 
of  the  Judgment  filed  in  the  beginning  as 
the  basis  of  all  the  proceedings  in  the  Court 
of  Appeals."  In  the  errors  assigned  in  tUs 
case,  and  the  points  urged  by  counsel  of  ap- 
pellant for  reversal,  no  error  is  pointed  out 
In  the  Judgment  Itself,  but  the  errors  assign- 
ed all  related  to  the  admission  and  rejection 
of  evidence  and  the  giving  and  refusing  of 
Instructions,  and  the  Judgment  itself  was  a 
matter  wholly  immaterial  to  any  point  rais- 
ed. While  we  fully  agree  with  the  Court  of 
Appeals,  as  stated  In  Its  opinion,  that  an  ap- 
peal lies  only  from  a  final  judgment  (Hollo- 
way  V.  HoUoway,  9"  Mo.  639,  11  S.  W.  233,  10 
Am.  St.  Rep.  339),  we  cannot  subscribe  to 
the  statement  that  unless  the  judgment  Itself 
is  set  out  in  the  abstract  the  appeal  mast  be 
dismissed,  where  the  Judgment  itself  Is  not 
challenged,  nor  that  when  the  appellant  has 
duly  filed  a  cei-tlflcate,  as  was  done  In  this 
case,  showing  the  day  of  the  month  and  of 
the  term  when  the  Judgment  was  rendered, 
and  the  Judgment  Itself. 

ThIs«certlBcate,  as  judge  Brace  says.  Is  the 
basis  of  all  the  proceedings  In  the  Court  of 
Appeals,  and  In  this  court  when  an  appeal 
is  taken  by  the  short  method  provided  In  sec- 
tion 813,  Rev.  St.  1899;  and  it  has  uniformly 
been  ruled  that  an  appeal  would  not  be  dis- 
ndssed  for  a  failure  to  set  out  the  Judgment 
In  the  abstract  when  such  a  certificate  has 
been  filed. 

This  certificate  being  on  file,  if  it  becomes 
necessary  for  any  purpose  to  consider  the 
Judgment  Itself,  it  is  an  easy  matter  to  read 
the  certificate  Itself.  So  that  while  appellant 
might  very  properly  have  made  a  brief  state- 
ment In  narrative  form  of  the  rendition  of 
the  Judgment  and  its  amount,  as  was  done  in 
the  Rock  Island  Case,  supra,  the  reason  of 
our  conclusion  in  that  case  equally  applies 
to  the  case  before  us,  and,  as  the  Judgment 
of  dismissal  was  based  solely  on  this  ground, 
we  think  the  cause  was  improperly  dismissed 
in  this  case  also. 

2.  One  further  ground  is  urged  by  the  re- 
spondent herein  that  was  not  presented  In 
the  Rock  Island  Case,  and  that  is  the  laches 
of  the  appellant  In  presenting  this  applica- 
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tion.  Tbto  Is  based  upon  the  fact  that  the 
appellant  waited  until  the  mandate  went 
down  to  the  circuit  court,  and  proceedings 
were  there  commenced  to  enforce  the  judg- 
ment by  mandamus  against  the  dty,  which 
were  and  now  are  pendhig  lo  the  Gentry  cir- 
cuit court.  As  to  this  point  It  1b  sufficient  to 
Bay  that  the  appellant  availed  Itself  of  every 
known  remedy  to  Induce  the  Court  of  Appeals 
to  reinstate  the  case  In  that  court,  and  was 
utterly  powerless  to  prevent  the  Issuing  of  the 
mandate. 

It  wlU  l>e  noted  that  the  rights  of  no  third 
parties  are  Involved  In  this  proceeding.  It 
remains  a  controversy  between  the  original 
parties  to  this  action.  The  mandate  was  sent 
down  to  the  Gentry  court  only  a  few  days 
before  the  final  adjournment  of  this  court  at 
its  April  term,  1902,  and  this  application  was 
made  at  the  October  tem^  1802,  the  next 
term  after  the  mandate  was  filed  in  the  cir- 
cuit court.  The  maudamus  from  the  circuit 
court  was  continued  to  its  December  term, 
1902,  and  the  alternative  writ  was  issued 
from  this  court  in  November.  The  rights  of 
the  respective  parties  have  not  been  changed, 
and  the  plea  of  laches  should  not  prevail  in 
the  circumstances  of  this  case.  The  fact 
that  the  Oonrt  of  Appeals  had  adjourued  for 
the  spring  term  in  no  manner  affects  our 
jurisdiction.  State  v.  Lewis,  71  Mo.  170; 
State  ex  rel.  v.  Public  Schools,  134  Mo.  312, 
35  &  W.  617.  56  Am.  St  Rep.  603;  State  v. 
Philips.  96  Mo.  570,  10  S.  W.  182. 

As  all  the  other  propositions  are  so  fully 
discussed  in  the  opinion  of  Judge  Brace  in 
the  Rock  Island  Case  in  banc,  we  deem  it  un- 
necessary to  extend  this  oidnlon  to  greater 
length.  It  results  that  a  peremptory  writ 
must  be  awarded  to  reinstate  the  appeal  and 
hear  and  determine  It. 

All  concur. 


SAWTER-AUSTIN    LUMBER   CO.    T. 
CLARK  et  al. 

(Sopreme  Court  of  Missouri,  Division  No.  2. 
March  17,  1908.) 

UBCHANIC'S  LIEN-BNFORCBMHNT— PKTITION 
-UISDBSCRIPTION— LIEN  PAPBR-STIFFICIBN- 
CT-CONTRACT  WITH  SQUITABLB  OWNER— 
FAILVRB  OF  TITLB. 

1  Where  a  petition  in  an  action  to  enforce  a 
mechanic's  lien  described  the  boundary  of  the 
proper^  as  the  south  line  of  the  street,  instead 
of  the  north,  bnt  the  remainder  of  the  descrip- 
tion was  accurate,  and  located  the  land  on  the 
north  side  of  the  street,  the  error  did  not  viti- 
ate the  description. 

2.Assomini|  that  a  specific  description  of 
land  in  a  petition  to  enforce  a  mechanic's  lien 
wag  fatally  defective,  where  the  general  de- 
■Fri^tion  in  the  petition  conformed  to  that  Kiv- 
en  ID  the  lien  paper  the  specific  description 
raald  be  stricken,  and  the  proceeding  had  un- 
der the  general  description. 

3.  A  lien  paper  whicn,  after  correctly  describ- 
ing the  dimensions  of  the  lot  on  which  the  im- 
provements were  made,  located  the  lot  wholly 
OD  lot  19,  when  in  fact  it  and  the  bnilding  pro- 
jected about  two  feet  over  lot  18,  as  shown  by 
toe  city  plat,  was  snffldent  to  charge  the  build- 


ing with  a  lien,  and  the  owner  and  incumbran- 
cers of  the  land  with  notice. 

4.  Under  Rev.  St  1889,  H  6706,  6706,  pro- 
viding that  a  person  furnishing  material  or  la- 
bor for  a  building  or  improvement  on  lands  un- 
der contract  with  the  owner  or  proprietor  shall 
hare  a  lien  upon  snch  improvements,  and  upon 
the  land  belonging  to  such  owner  or  proprietor, 
on  which  the  same  is  situated,  to  the  extent 
of  all  right,  title,  or  interest  of  the  owner  or 
proprietor  of  the  building,  a  lien  may  be  en- 
forced against  the  land  by  one  who  furnishes 
material  for  a  building  pursuant  to  contract 
with  a  person  in  possession  under  a  written 
contract  for  a  conveyance  on  payment  of  the 
purchase  price,  provided  the  lien  can  be  en- 
forced durmg  uie  life  of  the  contract. 

5.  The  fact  that  when  a  lien  suit  was  tried 
the  equitable  owner  of  the  land,  with  whom 
the  contract  for  improvements  had  been  made, 
had  lost  his  mterest  therein  by  default  in  pay- 
ment of  the  purchase  price,  cannot  affect  the 
materialman's  right  to  enforce  his  lien  against 
the  bnilding  under  Rev.  St  1889,  S  6707,  which 
provides  that  a  mechanic's  lien  on  a  bnilding 
shall  be  preferred  to  any  prior  lien  or  incum- 
brance or  mortgage  upon  the  land  on  which 
the  building  is  erected. 

Appeal  from  St.  Louis  Circuit  Court;  Wm. 
Zachritz,  Judge. 

Action  by  the  Sawyer-Austin  Lumber 
Company  against  Charles  M.  Clark  and  an- 
other. From  a  judgment  for  defendants, 
plaintiff  appeals.    Reversed. 

Robert  L.  McLaran  and  Jared  W.  Young, 
for  appellant.  Lyon  &  Swarts,  for  respond- 
ents. 

GANTT,  P.  J.  On  the  18th  of  February, 
1898,  S.  J.  Fisher  contracted  to  sell  to  C. 
M.  Clark  a  lot  on  the  north  side  of  Evans 
avenue,  in  St  IjOuIb  City,  with  a  frontage  of 
26  feet  and  9^  Inches,  and  a  depth  of  165 
feet  The  lot  was  made  up  of  25  feet  of 
the  eastern  portion  of  lot  19,  and  1  foot 
9%  inches  of  the  western  portion  of  lot  18, 
of  city  block  3732.  Fifty  dollars  cash  was 
paid  ou  account  of  said  purchase,  and  the 
balance  of  the  purchase  money  was  agreed 
to  be  paid  40  days  thereafter.  There  was 
evidence  tending  to  show  that  the  purchaser 
was  allowed  60  days'  additional  time  to  make 
this  deferred  payment  Plaintiff,  under  a 
contract  with  the  purchaser,  furnished  lum- 
ber for  the  erection  of  a  building  on  said  lot, 
and  brought  this  action  to  establish  a  me- 
chanic's lien  upon  said  building  and  the  land 
upon  which  it  stood.  The  Improvement  con- 
sisted of  a  two-story  brick  building,  arranged 
as  flats,  which  was  26  feet  wide.  It  stood 
7V^  inches  west  of  the  eastern  line,  and  2 
Inches  east  of  the  western  line,  of  the  lot, 
which  Fisher  agreed  to  convey  to  Clark. 
The  evidence  tended  to  show  that  the  lum- 
ber for  whose  price  the  suit  was  begun  en- 
tered Into  the  construction  of  said  building, 
and  was  furnished  for  that  purpose  between 
from  the  6th  or  8th  day  of  March  to  the  2d 
day  of  April,  1898.  The  lien  account  correct- 
ly stated  the  dimensions  of  the  lot  which 
was  the  subject  of  the  contract  between 
Fisher  and  Clark,  but  referred  to  it  as  part 

f  4.  Sm  Mecbaolci'  Liens,  toL  M.  Cent.  Dis.  |  TS. 
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of  lot  19  of  city  block  8732,  when.  In  point 
of  fact,  it  was  composed  and  made  up  of 
the  contiguous  portions  of  lots  10  and  18, 
In  the  proportions  specified  in  the  contract 
between  Fisher  and  Clark.  After  the  Intro- 
duction of  the  Hen  account,  plaintiff  moved 
the  court  to  permit  an  amendment  of  tbe 
petition  60  as  to  conform  its  description  of 
the  property  to  the  description  given  in  the 
lien  account,  which  plaintiff  insisted  could 
be  done  by  merely  striking  out  tbe  specific 
boundary  mentioned  in  the  petition,  which 
erroneously  showed  that  the  south,  instead 
of  the  north,  line  of  Evans  avenue  was  the 
beginning  point  of  the  lot  The  court  over- 
ruled this  motion,  to  which  exception  was 
duly  saved.  Thereupon  plaintiff  disclaimed 
any  right  to  subject  the  land  on  which  tbe 
building  was  situated  to  a  mechanic's  lien; 
the  proof  showing  that,  up  to  the  time  of 
the  trial  Clark,  tbe  purchaser,  bad  not  paid 
the  balance  of  the  purchase  money,  nor  ac- 
quired title  to  the  land,  further  than  resulted 
from  his  contract  with  Fisher,  the  owner; 
but  plaintiff  insisted  that  it  was  still  enti- 
tled to  a  lien  agnlnst  the  building.  The 
evidence  showed  that  Clark  was  In  posses- 
sion of  the  lot  under  his  contract  to  purchase 
It  during  tbe  whole  time  of  the  accrual  of 
plaintifTs  account,  and  until  the  erection  and 
completion  of  the  building  on  said  lot 

The  cause  was  submitted  to  the  court  with- 
out a  Jury.  Plaintiff  requested  the  court  to 
give  the  following  declarations  of  law:  "(1) 
The  court  declares  the  law  to  be  that  if  the 
court  believes  from  the  evidence  that  defend- 
ant Clark  was  in  possession  of  the  land 
under  and  by  virtue  of  a  contract  to  pur- 
chase the  same  from  defendant  Fisher,  the 
owner,  and  while  in  possession  thereof  be- 
gan the  erection  of  a  building  thereon,  then 
said  Clark  had  an  Interest  in  said  land  as 
owner,  within  the  purview  of  the  Missouri 
statutes,  and  could  subject  said  building  and 
his  interest  in  the  land  to  a  mechanic's  lien. 
(2)  The  court  further  declares  the  law  to 
be  that  if  the  court  believes  from  the  evi- 
dence that  plaintiff  furnished  material  upon 
the  building  erected  by  said  Clark  on  tbe 
land  described  in  the  plaintiff's  lien  and  pe- 
tition, and  under  a  contract  with  said  Clark, 
and  that  said  material  entered  into  and  be- 
came a  part  of  said  building,  and  that  there- 
after plaintiff  complied  with  all  the  statutory 
requirements  for  establishing  a  mechanic's 
lien,  then  plaintiff  is  entitled  to  such  a  lien 
on  said  building.  (3)  The  court  declares  tbe 
law  to  be  that  if  the  court  believes  from 
the  evidence  that  defendant  Fisher,  being 
the  owner  of  lots  18  and  19  in  block  11  of 
Evans  Place,  In  city  block  3732  of  the  city 
of  St  Louis,  entered  into  a  contract  of  sale 
with  defendant  Clark  whereby  he  agreed  to 
sell  to  him  the  eastern  25  feet  of  said  lot 
19  and  the  western  1  foot  9%  Inches  of  lot 
18,  and  in  pursuance  of  said  agroonipnt  said 
Clark  entered  upon  and  took  possession  of 
said  piece  of  land,  and  began  the  erection 


of  improvements  thereon,  then  said  lot  of 
land  is  one  complete  and  entire  lot,  as  re- 
gards defendants,  Fisher  and  Clark,  and  all 
those  claiming  through  or  under  them.  (4) 
The  court  declares  the  law  to  be  that  al- 
though the  court  may  find  from  the  evi- 
dence that  tbe  building  erected  on  the  lot 
of  land  In  question  is  situated  on  contiguous 
lots  owned  by  defendant  Fisher,  plaintiff  is 
nevertheless  entitled  to  a  mechanic's  lien  on 
the  building  situated  tbereon,  if  the  lien  pa- 
pers are  otherwise  good."  The  court  refused 
all  of  tbe  foregoing  declarations,  and,  at  the 
instance  of  defendant,  declared  against  tbe 
right  of  plaintiff  to  recover  a  lien,  and  ac- 
cordingly gave  Judgment  for  defendant  from 
which  plaintiff  has  appealed  to  this  court 

This  appeal  has  been  transferred  to  this 
court  by  tbe  St  Louis  Court  of  Appeals,  ow- 
ing to  the  fact  that  one  of  the  Judges  of  tliat 
court  deemed  it  in  conflict  with  prior  de- 
clsinns  both  of  that  court  and  of  this  court 
Tbe  opinion  of  the  majority,  by  Judge  Bond, 
la  as  follows: 

"Respondents  Insist  that  there  are  such  im- 
perfections in  the  description  of  the  proper- 
ty in  tbe  petition  and  lien  as  to  Justify  tbe 
ruling  of  the  court.  The  allegation  in  the 
petition  that  the  beginning  point  in  the  bound- 
ary of  tbe  lot  was  on  tbe  south  line  of 
Evans  avenue  is  shown  to  have  been  a  mere 
error  in  tbe  use  of  that  term,  when  the  term 
■north'  was  meant,  by  a  notation  of  the  subse- 
quent courses  and  distances  completing  tbe 
description  of  tbe  lot.  These  showed  that 
starting  from  the  beginning  point  the  course 
was  north  165'  10";  thence  east  26'  0%": 
south  165'  10";  thence  west  to  the  beginning. 
This  description  would  take  in  the  width 
of  tbe  street  as  the  southern  frontage,  and  a 
portion  of  the  lot,  which  would  be  a  patent 
error,  since  tbe  vendor  could  not  convey  a 
public  street  As  this  could  not  have  been  in- 
tended, and  as  tbe  course  of  tbe  measure- 
ments located  the  land  on  the  north  side  of 
tbe  street,  it  is  demonstrable  that  the  plead- 
er intended  to  allege  that  the  beginning  point 
was  on  the  north  line  of  the  street,  and  that 
by  inadvertence  or  clerical  error  the  word 
■south'  was  inserted  In  lieu  of  the  word 
'north.'  The  use  of  a  term  In  the  description 
of  land  which  the  context  shows  was  a  mere 
.mistake  for  another  will  not  vitiate  tbe  de- 
scription, if  tbe  substitution  of  the  proper 
term  will  complete  It  We  therefore  attach 
no  Importance  whatever  to  the  evident  mlsose 
of  the  word  'south'  for  "north'  In  tbe  de- 
scription of  the  land  given  In  the  petition. 
Besides,  if  there  had  been  any  force  In  re- 
spondents' contention  on  this  point.  It  would 
have  been  the  duty  of  the  trial  court  to  have 
allowed  appellant  to  strike  out  the  specific 
description  of  tbe  land  set  forth  In  its  peti- 
tion, and  to  have  proceeded  under  the  general 
description  of  the  land  given  in  tbe  petition, 
which  was  In  entire  conformity  with  the  full 
description  of  tbe  land  given  in  the  lien  pa- 
per.   But  respondents  also  contend  that  tbe 
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lira  paper  Itself  did  aot  contain  a  aufflctent 
description  of  the  property,  under  the  stat- 
ute. The  only  objection  which  can  be  urged 
to  Its  sufficiency  Is  that,  after  giving  correct- 
ly tbe  full  dimensions  of  the  lot,  the  lien  pa- 
per locates  the  lot  in  question  wholly  on  -what 
was  known  as  lot  19  In  the  divisions  of  the 
dty  block,  when  In  point  of  fact  it  projected 
r  9%"  over  lot  18,  as  shown  by  the  plat 
of  the  dty  block.  The  only  persons  who 
coiild  be  affected  by  this  Inaccuracy  of  de- 
scription wei*  the  owners  or  prior  Incum- 
brancers of  the  land.  To  each  of  these  the 
description  given  in  the  lien  paper  furnished 
reasonable  means  of  identification  of  the  lot 
Aa  to  Fisher,  the  owner,  the  recital  in  the 
lira  paper  of  the  exact  measurements  of  the 
lot  as  set  forth  in  Ills  contract  with  Clark 
necessarily  affected  him  with  knowledge  of 
Its  tme  location.  As  to  prior  incumbrancers, 
the  description  of  the  property  given  in  tbe 
Hen  paper,  if  followed  out,  -would  have  car- 
ried them  to  the  spot  where  they  would  have 
discovered  the  bouse  erected  on  lot  Id,  and 
that  It  projected  over  the  contiguous  lot  This 
fact  would  have  afforded  them  further  in- 
formation that  tbe  owner  of  the  building  was 
In  possession  of  some  part  of  lot  18  under  his 
contract  with  their  grantor.  In  view  of  the 
distinct  designation  of  the  locality  of  the 
fTopertj  thus  afforded  by<  the  description 
thereof  in  tbe  lien  paper,  and  the  further 
fact  that  appellant  only  claimed  on  tbe  trial 
a  right  to  subject  the  building  alone  to  a  lien 
for  its  demand.  It  is  difficult  to  see  any 
reasonable  basis  for  the  theory  of  respond- 
ent that  the  correct  description  of  the  di- 
mengions  of  the  property  given  in  the  lien 
paper  was  invalidated  by  the  Inaccuracy  of 
locating  the  lot  thus  described  1'  9W  west 
of  its  eastern  boundary  line,  when  the  Bitua- 
tion  of  the  building  on  tbe  true  location  of 
the  lot,  and  the  contract  in  the  hands  of  the 
owner  of  the  building,  who  was  in  posses- 
ion of  the  lot  as  truly  located,  would  have 
informed  any  one  seeking  to  locate  the  prop- 
erty described  in  the  lien  paper  of  its  true 
and  correct  boundary  line.  Under  the  evi- 
dence in  this  record,  the  description  of  the 
property  In  the  petition  and  in  the  lien  paper 
was  sufficient  to  meet  the  requirements  of  the 
statute,  as  against  defendants,  so  far  as  to 
charge  the  building  only  with  a  mechanic's 
Heo,  if  It  can  be  held  that  appellant  was 
entitled  to  that  relief.  But  respondents  in- 
sist that  appellant  had  no  contract  with  the 
owner  of  the  land,  and  hence  is  not  entitled 
to  a  lien  against  the  building  for  the  material 
which  entered  into  its  construction.  Tbe  stat- 
utes governing  the  right  of  a  materialman  to 
charge  the  building  into  which  his  material 
has  entered  with  a  lien  for  its  value  afford 
tbe  right  upon  the  condition  that  the  ma- 
terial is  so  furnished  'under  or  by  virtue  of 
any  contract  with  the  owner  or  proprietor*  of 
tbe  land  upon  which  the  building  shall  be 
erected;  and  they  extend  the  right  both  to 
tbe  building  and  'upon  the  land  belonging  to 


such  owner  or  proprietor,'  and  as  to  the  lat- 
ter (tbe  land)  'to  tbe  extent  and  only  to  the 
extent,  of  all  the  right  title,  and  interest  own- 
ed therein  by  the  owner  or  proprietor  of  the 
building.'  As  to  the  building,  the  statute 
prefers  tbe  lien  of  the  materialman  to  the 
lien  of  prior  incumbrancers  upon  the  land, 
and  permits  the  sale  and  removal  of  said 
building  in  tbe  enforcement  of  such  lien.  Rev. 
St  1889,  J§  6705-6700,  0707;  K.  0.  Hotel  Co. 
v.  Sauer,  65  Mo.  279;  Crandall  v.  Cooper,  62 
Mo.  478;  Rellly  v.  Hudson,  62  Mo.  383;  Sel-. 
bel  V.  Slemon,  52  Mo.  363.  In  the  case  In 
hand  the  contract  for  the  material  was  made 
between  appellant  and  C.  M.  Clark,  who  had 
paid  a  part  of  the  purchase  money  for  the 
land  upon  which  the  building  was  to  be  erect- 
ed, and  was  in  possession  under  a  written 
contract  executed  by  the  holder  of  the  legal 
title,  to  convey  tbe  land  in  fee  to  Clark  upon 
the  payment  by  him  of  tbe  balance  of  tbe 
price.  Under  all  the  principles  of  law  ap- 
plicable to  the  transfers  of  title  to  real  estate, 
Clark,  by  virtue  of  these  facts,  became  vest- 
ed with  an  equitable  right  or  interest  in  the 
land,  which  entitled  him,  upon  compliance 
with  such  contract,  to  a  deed  in  fee.  That 
it  was  the  design  of  the  statute  to  recognize 
as  owner  one  who  held  the  title,  legal  or 
equitable,  which  constituted  him  such  under 
the  rules  applicable  to  conveyances  of  real  es- 
tate, cannot  be  denied.  The  terms  of  the 
statute  fully  warrant  this  proposition,  and 
such  has  been  the  ctmstructlon  uniformly  giv- 
en to  it  O'Leary  v.  Roe,  45  Mo.  App.,  loc. 
dt  572;  Jodd  v.  Duncan,  9  Mo.  App.  437. 
It  is  dear,  therefore,  that  the  contract  made 
by  appellant  with  Clark,  who  was  then  the 
equitable  vendee  of  the  land,  was,  in  the 
statutory  sense,  a  contract  with  one  who 
was  an  owner  or  proprietor  of  tbe  land. 
The  Hen  of  appellant  attached  when  its  ma- 
terial was  first  put  into  the  building.  Both 
at  that  time,  and  when  the  last  of  its  ma- 
terials had  been  put  into  the  building,  Clark 
was  in  possession  of  tbe  lot  under  an  unex- 
pired contract  entitling  him  to  a  deed  upon 
the  making  of  certain  specific  payments  In 
the  future.  Beyond  qaestion,  the  Interest  in 
the  land  so  held  by  Clark  was  one  which  he 
might  have  conveyed  or  assigned  at  any  time 
prior  to  the  date  fixed  In  his  contract  for  the 
payment  of  the  remainder  of  the  jnirchase 
money  of  the  lot  It  was  therefore  such  a 
title  or  Interest  as  could  be  subjected  to  a 
mechanic's  lien,  provided  the  lien  could  be 
enforced  before  it  should  expire  under  the 
terms  of  the  contract  The  fact  that,  when 
the  lien  suit  was  tried,  Clark  had  lost  his  in- 
terest in  the  land,  cannot  deprive  appellant 
of  the  right  to  enforce  its  lien  against  the 
building.  For  the  lien,  having  accrued,  un- 
der valid  statutory  conditions,  against  both 
the  building  and  the  lot,  was  not  lost,  as  to 
the  one,  because  the  Interest  in  the  other 
had  become  valueless. 

"The  cases  cited  by  respondent  (Planing 
MiU   Co.  T.   Christophel,   60   Mo.   App.    106: 
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State  T.  Halley,  71  Mo.  App.  200)  have  no  ap- 
plication. The  former  merely  decided  tbat 
the  husband,  who  was  not  shown  to  be  the 
agent  of  his  wife,  could  not  charge  with 
a  mechanic's  lien  a  bouse  whicb  he  had  caused 
to  be  erected  on  her  real  estate.  The  latter 
case  merely  announced  that  a  building  erect- 
ed on  premises  under  a  contract  not  shown 
to  have  been  made  with  the  owner  or  pro- 
prietor could  not  be  made  the  subject  of  a 
mechanic's  lien.  On  the  other  band.  In  the 
case  at  bar,  as  has  been  seen,  the  contract 
for  the  Improvement  was  made  with  an  own- 
er of  the  land.  In  the  statutory  sense.  Hence, 
under  the  plain  language  of  the  sections  cit- 
ed, the  materialman  was  entitled  to  a  lien 
against  both  the  building  and  the  lot  to  the 
extent  of  Clark's  interest  In  the  latter.  If 
his  ownership  liad  continued  to  the  date  of 
the  trial  of  this  suit,  appellant  might  have 
subjected  his  title  to  the  land,  tor  whatever 
it  was  worth,  as  well  as  the  building,  to  a 
lien  for  its  material;  but  its  right  to  subject 
the  building  alone  ia  not  conditioned  in  the 
statute  upon  the  continuance  of  the  title  of 
the  owner  of  the  land  at  the  time  it  con- 
tracted with  him  for  the  erection  of  the  build- 
ing, and  hence  appellant  was  not  precluded 
from  charging  the  building  by  the  subsequcnl 
failure  of  Clark's  title  to  the  land. 

"Neither  is  this  conclusion  affected  by  the 
point  actually  decided  in  Ranson  t.  Sheehan, 
78  Mo.  668,  where  it  was  held  that  a  lien 
could  not  be  enforced  against  a  building 
where  the  land  on  which  it  was  situated  was 
not  described  as  required  In  the  statute.  It 
is  true,  in  that  case  there  are  some  remarks 
of  Commissioner'  Phillips  to  the  effect  that 
the  Supreme  Court  had  held  in  a  case  like 
the  one  before  him  that  a  lien  upon  the 
building  must  always  depend  upon  the  ob- 
tention  of  a  lien  on  the  land,  in  support  of 
which  he  referred  to  Williams  ▼.  Porter,  51 
Mo.  441.  He  expressly  says,  however,  that 
his  personal  views  would  be  otherwise,  un- 
der the  plain  language  of  the  statute,  if  be 
were  free  to  express  it  It  will  be  observed 
that  the  Commissioner  apparently  overlooked 
the  later  decision  of  the  Supreme  Court  in 
Kansas  City  Hotel  Company  v.  Sauer,  65  Mo. 
279,  where  the  view  of  the  Supreme  Court, 
as  announced  by  Judge  Sherwood,  is  exactly 
the  reverse  of  that  ascribed  to  it  by  the  Com- 
missioner. It  win  be  further  noted  that 
Judge  Sherwood,  the  only  member  of  the 
court,  as  it  was  then  constituted,  who  is  now 
a  member  of  that  body,  dissented  in  toto  to 
the  decision  of  Commissioner  Phillips.  Un- 
der these  circumstances,  the  remarks  In  that 
case,  beyond  the  point  in  judgment,  cannot 
be  held  authoritative,  opposed  as  they  are  to 
the  latest  previous  decision  of  the  Supreme 
Court,  and  being  also  in  the  teeth  of  the 
statute. 

"The  declarations  of  law  requested  by  ap- 
pellant are  in  accord  with  the  views  express- 
ed In  this  opinion,  and  should  have  been 
given  by  the  trial  judge.    For  this  error  In 


refusing  them,  and  giving  contrary  instmc- 
tlons  on  defendants'  behalf,  the  judgment 
herein  is  reversed,  and  the  cause  remanded." 

Limited  and  guarded  as  tills  opinion  is  as 
to  the  right  to  a  Hen  on  the  building  into  the 
construction  of  which  plaintiff's  materials 
were  used,  we  think  It  is  a  proper  construc- 
tion of  our  mechanic's  Hen  statute.  It  has 
often  been  held  that  this  statute  should  re- 
ceive a  liberal  construction,  to  effectuate  its 
remedial  purposes.  We  think,  moreover, 
that  It  can  be  distinguished  from  Banson  v. 
Sheehan,  78  Mo.  668.  The  rights  of  innocent 
purchasers  or  subsequent  incumbrancers  are 
not  involved,  and,  as  pointed  out  by  Judge 
Bond,  the  description  In  this  Hen  was  suffi- 
cient as  to  Fisher,  who  obliterated  the  lines 
of  the  original  plat  by  the  terms  of  his  writ- 
ten contract  to  convey,  and  the  prior  Incum- 
brancers would  have  had  no  trouble  in  lo- 
cating the  building  by  the  lien  paper;  and  as 
the  plaintiff  seeks  to  subject  the  building, 
only,  to  its  lien,  their  incumbrance  on  the  lot 
was  not  affected.  We  are  of  the  opinion 
that  it  would  be  sacrifldng  substance  to  form 
to  deny  the  Hen  under  the  facts  disclosed. 
We  think  the  opinion  is  in  harmony  with  the 
decision  of  this  court  in  Press  Brick  &  Ma- 
chine Co.  V.  Quarry  Co.,  151  Mo.  519,  52  S. 
W.  401,  74  Am.  St.  Rep.  557.  In  this  case, 
as  in  that,  the  owner  has  obliterated  the  lot 
lines,  and  the  designation  In  the  Hen  of  the 
lot  as  the  eastern  26  feet  9%  Inches  of  lot  19 
was  sufficient  to  give  notice  of  the  particular 
land  sought  to  be  affected;  but,  as  already 
said,  the  lien  is  not  sought  against  the  land 
Itself,  as  Clark's  title  failed,  and  there  Is  no 
such  false  description  as  to  the  building  as 
could  possibly  mislead  Fisher,  who  carved 
out  the  new  lot  and  put  Clark  in  possession, 
and,  because  of  Clark's  failure  to  pay,  still 
owns  the  lot,  and  the  owners  of  the  deed  of 
trust  held  their  Incumbrance  long  prior  to 
the  erection  of  the  building. 

We  think  the  circuit  court  erred  In  refns- 
hig  plaintiff's  instructions  and  in  giving  de- 
fendantrf,  and  the  judgment  is  reversed,  and 
the  cause  remanded,  to  be  proceeded  with  in 
accordance  with  these  views.    All  concur. 


BROWN  et  al.  v.  HARTFORD  et  al. 

(Supreme   Court  of  Missouri,   DlTision   No.   1. 
March  18,  1903.) 

ADVKRSB  POSSESSION— COLOR  OF  TITLB— TAX 
DEED. 

1.  A  tax  deed  based  on  an  assessment  to  one 
not  the  owner  of  the  land,  and  which  contains 
no  recitals  showing  that  the  statutory  require- 
ments had  been  complied  with,  but  instead 
states  the  conclusion  of  the  collector  that  be 
had  "advertised  said  real  estate  for  sale  ac- 
cording to  law,"  is  void  on  Its  face. 

2.  Defendants,  in  a  suit  commenced  In  1898, 
claiming  land  by  adverse  possession  under 
color  of  title,  showed  a  deed  from  one  who  held 
a  tax  deed  void  ou  its  face,  and  possession  from 
July,  1870,  to  1879  or  the  spring  of  1880. 
They  paid  no  taxes  from  1880  to  IKIl,  and  the 
land  was  wholly  vacant  and  unoccupied  during 
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that  time,  except  that  in  1884  they  got  gome 
wood  from  the  land,  and  in  1888  tried,  bat 
failed,  to  rent  it  In  1882  they  leased  it  for 
five  years  to  a  tenant,  who  tooli  jrasBession. 
Frinn  1879  to  1892  the  laud  was  unimproved, 
nncultiTated,  and  practically  onfenced.  Held, 
that  defendants  failed  to  show  title  by  10  con- 
secutive years  of  open,  adverse,  notorious,  ex- 
dtt^ve,  and  uninterrupted  possession. 

3.  Rev.  St.  1899,  f  4266,  providing  that  pos- 
session nnder  color  of  title  of  a  part  of  a  tract 
of  land,  in  the  name  of  the  whole  tract  claim- 
ed, and  exercising  the  usual  acts  of  ownership 
over  the  whole  tract  so  claimed,  is  deemed  pos- 
session of  the  whole  tract,  has  no  application 
where  the  claimant  has  not  had  possession  of 
any  part  of  the  tract  for  the  necessary  period. 

Appeal  from  Clrcnlt  Court,  Dekalb  Gonnty; 
A,  D.  Bumea,  Judge. 

Action  by  Stephen  S.  Brown  and  others 
against  James  C.  Hartford  and  others.  From 
a  Jndgment  in  favor  of  defendants,  plaintiffs 
appeal    Reversed. 

Ejectment  for  the  west  half  of  the  north- 
east quarter  of  section  33,  township  58,  range 
30,  In  Dekalb  county.  The  suit  -waa  institut- 
ed August  S,  1888,  and  the  ouster  laid  aa  of 
March  1,  189!S.  Originally,  Hartford  was  the 
sole  defendant,  but  he  disclaimed,  and  plead- 
ed that  he  went  Into  possession  as  the  tenant 
of  John  and  Rufns  Carp,  who  claim  to  own 
the  land,  and  thereupon  they  were  brought  In 
as  codefendants,  and  filed  a  general  denial. 
By  direction  of  the  court  the  Jury  found  for 
the  plaintiffs  for  the  north  40,  and,  as  the  de- 
fendants did  not  except  to  or  appeal  from 
the  ruling  in  this  regard,  the  north  40  will 
not  be  further  conddered  here. 

The  plaintiffs  showed  an  unbroken  chain 
of  title  from  the  patent  of  the  United  States, 
dated  May  1,  1843,  to  themselves,  and.  In  ad- 
dition, a  tax  title  dated  June  1,  1882,  for  tax- 
es, as  to  the  south  40,  for  the  years  1870, 
1873,  1874,  1876,  and  1876. 

The  defendants  introduced  a  tax  title,  dat- 
ed May  27, 1868,  for  taxes,  for  the  year  1863, 
from  the  collector  to  J.  B.  Conley;  a  quit- 
claim deed  from  J.  B.  Conley  to  Geo.  Conley, 
dated  April  11,  1870;.  a  quitclaim  deed  from 
Goo.  Conley  to  B.  F.  Chisham,  dated  June 
17,  1870,  conveying  the  south  40;  and  a  quit- 
claim deed  from  B.  F.  Chisham  to  Daniel 
Carp,  dated  July  14^  1870,  conveying  the 
south  40.  The  defendants  are  the  sons  of 
Daniel  Carp,  who  lived  on  the  land  from 
July,  1870,  when  he  purchased  It,  until  Sep 
tember  13,  1872,  when  he  died.  The  defend- 
ants also  claim  title  by  limitation.  The  tes- 
timony shows  that  the  land  is  mostiy  rough, 
poor  land,  with  deep  ravines,  and  steep,  rocky 
Muffs;  that  It  was  entirely  denuded  of  tim- 
ber by  the  Hannibal  &  St  Joseph  Ralhroad, 
the  former  owner,  for  cross-ties,  etc.,  used  in 
the  construction  of  Its  road  in  the  winter  of 
1868;  that  a  growth  of  small  oak  trees  have 
since  sprung  up  on  the  land,  suitable  only 
(or  fence  posts  and  firewood;  that  Daniel 
Carp  cleared  and  cultivated  between  three 
and  Are  acres  of  the  land,  and  lived  on  it 
In  a  cabin  that  was  originally  built  by  the 
WAodcboppers  who  cut  the  timber  for  the 


railroad  while  it  owned  it;  that,  when  Dan- 
iel Carp  died,  he  told  his  son  John,  one  of 
the  defendants  herein,  to  stay  there  and  take 
care  of  the  family;  that  John  remained  there 
about  a  year  and  a  half,  and,  finding  he 
could  not  make  a  living  there,  he  rented 
other  farms  In  the  neighborhood;  that  he 
rented  the  land  In  controversy  to  Wm.  Moore 
and  Jesse  Whlttaker,  who  stayed  a  year; 
then  it  was  rented  for  a  year  to  a  man  named 
Zercher;  then  it  was  rented  to  Bloom  Reed; 
then  to  Geo.  Estea;  then  to  a  man  named 
Judd,  who  stayed  part  of  one  summer;  then 
some  one  tore  down  the  cabin  that  was  on 
the  place— there  is  soihe  evidence  that  the 
defendant  did  it— and  sold  the  timber.  Du?^ 
Ing  the  years  from  1872  to  1879  or  1880  the 
defendant  John  Carp,  who  seems  to  have 
managed  the  affair  for  the  defendants,  rented 
various  farms  in  the  neighborhood  of  this 
land,  and  claims  that  when  this  land  was  not 
rented  he  used  it  in  connection  with  the  va- 
rious farms  be  lived  on,  cut  fence  posts  and 
firewood  off  of  it,  and  sold  timber  that 
he  cut  from  the  land,  and  that  he  piled  up 
the  brush  so  aa  to  let  the  grass  grow  and 
make  the  land  available  for  pasturage.  In 
1878  or  1880,  John  moved  to  the  edge  of  Cald- 
well county,  and  stayed  there  for  two  years, 
during  which  time  no  one  seems  to  have 
been  in  the  possession  of  the  land.  Then 
John  moved  back  to  a  farm  in  the  neigh- 
borhood, and  says  he  again  used  the  land 
to  get  fence  posts  and  firewood  therefrom. 
He  remained  a  year,  and  then  moved  to  an- 
other farm  about  two  miles  from  this  land, 
and  his  brother  and  brotber^in-law  got  wood 
and  posts  from  the  land.  From  1884  to  1890, 
John  appears  to  have  lived  on  the  Smith 
place,  which  was  about  two  miles  from  this 
land.  In  1888  he  leased  it  to  Jack  Curtis. 
In  1890  he  moved  to  Caldwell  county,  about 
six  miles  from  this  land.  In  1882  he  leased 
it  to  the  defendant  Hartford  for  five  years, 
and  he  put  up  fences  around  the  land,  and 
has  been  in  possession  ever  since.  The  de- 
fendants showed  that  they  or  those  under 
whom  they  claim,  or  who  hold  under  them, 
paid  the  taxes  for  the  years  1872,  1878,  1879, 
1880,  1891,  1894,  1895,  1896,  1887,  and  1808. 
The  plaintiffs  showed  that  they  bad  paid  the 
taxes  for  the  years  1882  and  1883.  In  April, 
1886,  the  defendant  Rufus  Carp  wrote  to  the 
plaintiff  Putnam,  about  some  land.  The  let- 
ter is  not  in  the  record,  so  it  Is  not  dear 
what  land  it  referred  to.  Putnam  answered, 
saying,  if  Carp  referred  to  the  land  in  con- 
troversy here,  he,  Putnam,  owned  it,  and 
Carp  had  no  claim  on  it,  but  he  would  sell 
it  to  him  for  $1,440.  The  tax  deed  from  tbo 
collector  to  J.  B.  Conley,  dated  May  27,  1868 
(under  which  the  defendants  claim),  recited 
that  the  land  was  assessed  to  John  Duff,  and 
that  the  collector  had  "advertised  said  real 
estate  for  sale  according  to  law,  to  pay  and 
satisfy  said  taxes  and  the  penalties." 

Brown   &   Dolman,   for  appellants.      Wm. 
Henry  and  Hewitt  &  Blair,  for  respondents. 
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MARSHALL,  J.  (after  stating  the  facts). 
The  tax  deed  to  CJonley  was  void  on  Its  face, 
because  It  contained  no  recitals  showing  that 
all  the  statutory  requirements  had  been 
complied  with.  The  statement  in  the  deed 
that  the  collector  had  "advertised  said  real 
estate  for  sale  according  to  law"  was  a  mere 
conclusion  of  the  collector,  and  not  a  recital 
uf  the  statutory  requirements  which  were 
necessary  to  give  validity  to  the  deed.  Bid- 
den V.  Taylor,  124  Mo.,  loc.  clt  21,  27  S.  W. 
349;  Lorlng  v.  Oroomer,  142  Mo.,  loc.  clt 
8,  43  S.  W.  647.  In  addition  to  this,  the  land 
was  assessed  to  John  Doff,  who  never  had 
any  title  whatever  to  the  land.  At  the  time 
of  the  assessment  and  sale,  the  title  was 
shown  by  the  records  to  be  fully  vested  in 
John  L.  Lathrop.  Therefore  that  tax  deed 
was  insufficient  to  pass  any  title  to  Oonley, 
and  the  defendants,  who  claim  under  him, 
got  no  title  from  him. 

2.  The  defendants,  however,  claim  title  by 
limitation,  and  Invoke  the  Conley  tax  deed  as 
color  of  title.  The  defendants'  father  held  un- 
der a  quitclaim  deed  from  Cbesham,  dated 
July  14,  1870,  and  Chesham  held  under  a 
quitclaim  deed  from  George  Conley,  who  held 
under  a  quitclaim  deed  from  J.  B.  Conley,  the 
grantee  in  the  tax  deed.  The  defendants' 
father  went  Into  possession  In  1870,  and  held 
It  until  his  death  on  September  13,  1872. 
This  defendant  John  Carp  held  the  possession 
for  a  year  and  a  half.  This  accounts '  for 
possession  until  the  first  quarter  of  the  year 
of  1873.'  Then  it  was  rented  for  a  year  to 
Moore  &  Whittaker.  They  left  in  the  spring 
of  1874.  Then  it  was  rented  to  Zercher;  that 
is,  until  the  spring  of  1875.  Then  It  was 
rented  to  Reed,  and  then  to  Estes,  and  then 
to  Judd;  but  It  is  not  shown  how  long  they 
remained  respectively.  About  two  years  after 
that,  the  house  was  torn  down.  Then  there 
was  no  one  on  the  land  for  a  while,  but  the 
defendant  John  Carp  cut  fence  posts  and 
firewood  and  sold  some  timber.  In  1879  or 
1880,  the  defendant  John  Carp  moved  to  Cald- 
well county,  where  he  remained  for  two  years. 
During  that  time  neither  he  nor  any  one  for 
him  was  in  possession  of  the  land,  and  ex- 
ercised no  visible  acts  of  ownership  over  it. 
The  house  was  gone,  and  nearly  all  of  the 
fences  also.  In  fact,  from  1879  to  1884  none 
of  the  defendants  appear  to  have  done  any- 
thing to  show  a  claim  of  any  kind.  The  land 
was  vacant,  practically  unfeneed,  and  unim- 
proved. The  defendants  were  not  In  the 
visible  possession  of  the  land,  and  paid  no 
taxes  on  the  land  between  the  years  1880 
and  1891.  In  1884  the  brother  and  brother- 
in-law  of  defendant  John  Carp  got  wood  off 
of  the  land.  In  1888  John  Carp  tried  to  lease 
it  to  Curtis.  In  1890  John  moved  again  to 
Caldwell  county,  and,  although  he  paid  the 
taxes  for  1891,  he  exercised  no  visible  acts 
of  possession,  and,  in  fact,  does  not  appear 
to  have  done  anything  about  the  land  until 
1892,  when  he  leased  it  to  the  defendant  Hart- 
ford for  a  term  of  five  years.    The  plaintiffs 


paid  the  taxes  for  the  years  1892  and  1893, 
and  thereafter  from  1894  to  1898  the  defend- 
ants paid  them.  The  plaintiffs  acquU-ed  title 
at  the  sheriff's  sale  under  a  Judgment  for 
taxes  on  June  1,  1881,  and  afterwards  from 
the  Hannibal  &  St  Joseph  Railroad,  the  rec- 
ord owner,  by  a  quitclaim  deed,  on  Novem- 
ber 18,  1882.  The  plaintiffs  do  not  seem  to 
have  ever  been  In  possession  of  the  land,  bat 
in  April,  1885,  the  plaintiff  Putnam,  answer- 
ing a  letter  from  the  defendant  Rufus  Carp, 
notified  blm  that  his  firm  owned  the  land, 
and  that  Carp  had  no  claim  to  it 

The  sum  of  the  whole  matter,  therefore.  Is 
that  the  defendant  has  shown  possession  of 
the  land  from  July,  1870,  to  1879  or  the 
spring  of  1880,  and  from  1879  or  1880  until 
1884  there  is  a  hiatus  in  the  defendants' 
possession.  There  is  a  further  hiatus  from 
1884  to  1888,  and  from  1888  (when  John  tried 
to  lease  to  Curtis,  but  failed)  until  1892,  when 
he  leased  to  the  defendant,  there  Is  another 
hiatus.  The  result  is  that  there  is  no  evi- 
dence whatever  in  this  record  which  tends  to 
show  that  the  defendants  have  ever  been  In 
the  open,  actual,  visible,  adverse,  notorious, 
continuous,  exclusive,  and  uninterrupted  pos- 
session of  the  land  for  a  period  of  10  consec- 
utive years.  The  longest  time  that  the  de- 
fendants have  shown  any  kind  of  possession 
was  from  July,  1870,  until  1879  or  the  spring 
of  1880,  and.  taken  at  Its  best,  this  does  not 
show  10  full  years.  From  1879,  or  the  spring 
of  1880,  until  1802,  when  the  land  was  rented 
to  the  defendant  Hartford,  the  defendants 
have  shown  only  two  acts  that  evidences 
ownership,  to  wit,  in  1884,  when  John's  broth- 
er and  brother-in-law  got  word  from  the 
land,  and  in  1888,  when  John  tried,  and  fail- 
ed, to  lease  the  land  to  Curtis.  There  is  no 
substantial  evidence  In  the  record  showing 
that  the  defendants  exercised  any  acts  of 
ownership  or  set  up  any  claim  whatever,  and 
they  were  certainly  not  in  the  actual,  open, 
or  visible  possession,  during  that  time,  and 
paid  no  taxes  from  1880  to  1891.  The  land 
was  unimproved,  uncultivated,  practically  un- 
feneed, and,  so  far  as  there  were  any  physical 
evidences  on  the  land  Itself,  it  was  vacant 
during  those  12  years.  The  defendants  have 
therefore  failed  to  show  title  by  limitation. 

The  fact  that  the  defendants  have  color  of 
title  In  the  void  tax  deed  to  Conley  does  not 
materially  affect  the  case.  Under  the  stat- 
ute (Rev.  St  1809,  §  42CG),  possession  under 
color  of  title  of  a  part  of  a  tract  of  land.  In 
the  name  of  the  whole  tract  claimed,  and 
exercising  during  the  time  of  such  possession 
the  usual  acts  of  ownership  over  the  whole 
tract  so  claimed,  is  deemed  possession  of  the 
whole  tract.  But  that  does  not  apply  here^ 
for  the  defendants  were  not  in  possession  of 
any  part  of  the  tract  for  the  necessary  period 
of  time  for  the  possession  to  ripen  into  a 
title  by  limitation. 

The  rule  laid  down  by  this  court  tai  con- 
struing this  statute  is  thus  stated  in  Golter- 
mann  t.  Schlermeyer,  125  Mo.,  loa  clt  802. 
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2S  S.  W.  619:  "In  cases  Uke  this,  in  which 
possession  is  taken  in  good  faith  under  color 
of  title  or  claim  of  right.  It  is  held  that  to 
constitute  an  adverse  possession  there  need 
not  be  a  fence,  building,  or  other  Improve- 
ment made.  It  suffices  for  this  purpose  that 
visible  and  notorious  acts  of  ownership  are 
exercised  over  the  premises  in  controversy 
for  the  time  limited  by  the  statute."  Draper 
V.  Shoot,  25  Mo.  203,  69  Am.  Dea  462.  It 
will  be  observed  that  this  rule  requires  less 
to  constitute  adverse  possession  than  is  re- 
quired of  a  m«e  trespasser,  and  more  than 
is  required  of  one  in  possession  of  a  part 
under  color  of  title  to  the  whole  tract 

All  the  authorities  agree  tliat  the  acts  of 
poBsession  must  be  visible  and  continuous  for 
the  requisite  period  in  order  to  create  the  bar. 
Sedgwick  and  Walt  on  Trial  of  Title  to  Land, 
H  735,  737.  It  is  not  required  that  an  act 
of  {wssesBlon  should  be  done  every  day  or 
month,  or  at  any  definite  intervals,  but  they 
should  be  of  such  frequency  and  character 
as  would  at  all  times  apprise  the  owner  "that 
his  seisin  was  Interrupted,  and  that  his  title 
may  be  endangered."  "It  would  be  a  new 
and  dangerous  doctrine,"  says  Hough,  J.,  in 
Turner  v.  HaU,  60  Mo.  275,  "to  hold  that  a 
possession  under  color  of  title  may  be  dis- 
continued after  a  year,  or  a  month,  or  a 
week,  and  that  thereafter  the  constructive 
possession  of  the  land  would  follow  the  color 
of  titie  Instead  of  the  true  titie."  Judge 
Bliss  says.  In  Mustek  v.  Barney,  49  Mo.  463: 
"TVIth  the  short  limitation  we  have  in  Mis- 
aouil.  It  would  endanger  property  rights  to 
permit  a  loose  claim  to  land,  with  such  acts 
of  ownership  only  as  might  be  exercised  with- 
out attracting  the  attention  of  the  real  own- 
er, and  without  actual  occupation,  to  ripen 
into  title."  He  says,  further,  that  "the  indi- 
cations of  the  claim  of  i)ossesslon  should  be 
so  patent  that  he  [the  owner]  could  not  be 
deceived." 

In  the  cases  of  Leeper  v.  Baker,  68  Mo. 
400,  and  Mississippi  County  v.  Vowels,  101 
Mo.  225,  14  S.  W.  282,  the  adverse  claimant 
had  color  of  titie  to  the  whole  tract,  and  ac- 
tual possession  of  a  part,  and  therefore  con- 
structive possession  of  the  disputed  tract, 
which  only  required  the  exercise  of  such  acts 
as  an  owner  of  the  whole  tract  would,  under 
the  condition,  situation,  and  character  of  the 
land,  have  exercised.    Rev.  St  1889,  §  676a" 

This  case  la  cited  and  followed  in  Ward  v. 
Ihler,  132  Ha,  loa  cit  382,  34  S.  W.  251, 
Hedges  v.  Pollard,  140  Mo.,  lot  cit.  225,  50 
8.  W.  8S0,  and  Brummell  t.  Harris,  162  Mo., 
loc  dt  405,  63  S.  W.  497. 

The  same  rule  was  reannounced  in  Herbst 
T,  Merrifleld,  133  Mo.  267,  34  8.  W.  571,  and. 
In  addition,  it  was  there  pointedly  and  aptly 
said:  "Possession,  to  constitute  a  disseisin 
against  the  owner  of  the  legal  title,  when  not 
actual,  most  generally  be  so  notorious,  by  acts 
of  assertion,  that  it  may  be  presumed  to  have 
been  known  to  the  rightful  owner.  It  should 
be  BO  open  and  notorious  that  in  passing  by 


or  over  his  lands  the  owner  could  not  reason- 
ably be  deceived.  Acts  of  ownership  by  oth- 
ers than  the  holder  of  the  legal  title  should 
not  be  held  sufflcient  to  constitute  adverse 
possession,  unless  they  were  of  such  frequen- 
cy and  of  such  a  character  as  would  at  all 
times  apprise  the  real  owner  that  bis  seisin 
was  interrupted  and  that  his  titie  was  endan- 
gered. Most  dangerous  results  would  flow 
from  the  permission  by  courts  of  titles  by  lim- 
itation to  ripen  in  favor  of  those  holding 
mere  color  of  title,  without  actual  occupancy, 
by  acts  of  ownership  so  slight  in  and  of  them- 
selves as  not  calculated  to  attract  the  atten- 
tion of  the  real  owner,  or  to  indicate  that  his 
seisin  (that  follows  bis  legal  title)  was  inter- 
rupted. An  occasional  trespass  by  way  of 
cutting  timbers  or  digging  a  few  loads  of 
rock  is  not  sufficient  to  amount  to  an  adverse 
assertion  of  titie  against  the  true  owner,  in 
the  absence  of  express  notice  to  the  owner  of 
such  assertion  of  ownership  by  the  trespass- 
er." 

This  suit  was  begun  August  3,  1898,  and 
as  the  plaintifFs  have  shown  an  unbroken 
record  title,  and  as  the  defendants  have  not 
shown  any  valid  record  title  nor  titie  by  lim- 
itation, the  plaintifFs  were  entitled  to  a  per- 
emptory instruction,  and  the  trial  court  erred 
in  refusing  to  give  It  as  asked.  The  Judg- 
ment of  the  circuit  court  Is  therefore  revers- 
ed, and  the  cause  remanded  to  be  proceeded 
with  in  conformity  herewith.    All  concur. 


MOORE  et  al.  t.  GUARDIAN  TRUST  CO. 
et  al. 

(Supreme   Court  of  Missouri,   Division  No.   1. 
Feb.  18.  1903.) 

LANDLORD  AND  TENANT— ASSIGNMENTS  AND 
SUBLEASES— RIGHT   TO    MAKE— REFUSAL  TO 

PERMIT  —  EFFECT  —  RELEASE  OF  TENANT 
FROM  LIABILITY- INDEMNITY  FUND  —  PAY- 
MENT INTO  COURT— INTERPLEADER. 

1.  A  board  of  trade,  having  determined  to 
chaD^e  Its  location,  rented  respondents'  build- 
ing for  one  year.  The  lease  did  not  specify 
for  what  purpose  the  building  was  to  be  used, 
and  contained  no  express  covenant  requiring 
the  board  to  move  into  it.  It  did  require  re- 
spondents to  change  the  four  rooms  on  the 
ground  floor  into  a  trading  room,  which  re- 
spondents did.  The  lease  expressly  granted 
the  board  power  to  sublet  any  portion  of  the 
premises  without  any  restriction  whatever. 
Thereafter,  and  before  the  board  had  taken 
possession,  the  owner  of  the  building  in  wtiich 
the  board  had  been  located  made  it  a  more 
favorable  offer  if  it  would  remain  there,  agree- 
ing to  take  the  lease  of  respondents'  building 
off  its  hands.  Respondents  immediately  pro- 
cured an  injunction  preventing  the  board  from 
assigning  the  lease  or  subletting  any  part  of 
the  building  to  it.  The  board  remained  in  the- 
old  building,  and  respondents'  building  remain- 
ed vacant  the  entire  year.  Held,  that  in  pro- 
curing the  injiuction,  and  in  refusing  to  permit 
the  board  to  sublet  the  building,  respondeuts 
breached  the  lease  and  must  stand  the  loss. 

2.  The  original  landlord  each  montli  paid  to 
the  board  of  trade  an  amount  equal  to  the 
monthly  rent  of  respondents'  building,  express- 
ly stating  that  the  payment  was  made  to  pro- 
tect the   board  agamst  loss  and  not  for  the 
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benefit  of  respondents.  Held  to  be  a  mere  in- 
demnity fund,  end,  tlie  board  not  being  liable 
to  respondents,  it  still  remained  the  landlord's 
property,  and  could  not  be  paid  over  to  respond- 
ents. 

3.  The  fact  that  the  board  paid  the  fund  into 
court,  and  compelled  the  parties  to  interplead 
for  it,  conld  not  give  respondents  any  right  to 
the  fund. 

4.  The  mere  fact  that  the  board,  in  leasing 
respondents'  building,  intended  to  moye  into 
it  and  establish  its  trading  room  there,  and  to 
sublet  to  its  members,  and  that  respondents  ex- 
pected this  would  be  done,  created  no  right  in 
respondents  to  compel  the  board  to  do  so,'  in 
the  absence  of  an  express  provision  in  the  lease. 

6.  Rev.  St.  1899,  i  4107,  prohibiting  a  tenant 
for  a  term  not  exceeding  two  years  from  as- 
signing his  lease  without  the  written  consent 
of  the  landlord,  does  not  prohibit  him  from 
subletting. 

Appeal  from  Circuit  Court,  JackBon  Coun- 
ty; Edw.  P.  Gates,  Judge. 

Bill  of  Interpleader  filed  by  John  W.  Moore 
and  others  to  compel  the  Guardian  Trust 
Company,  and  George  .W.  Jones  and  another, 
comprising  the  firm  of  Jones  &  Oglebay,  to 
Interplead  for  a  certain  fund.  Decree  award- 
ing the  fund  to  Jones  &  Oglebay,  and  the 
Trust  CtMi^any  appeals.    Reversed. 

This  is  an  Interpleader  In  equity  for  $16,- 
467.61.  The  plaintiffs  compose  the  board  of 
directors  of  the  Board  of  Trade  in  Kansas 
City,  a  voluntary  organization.  The  appel- 
lant is  a  trUst  company,  and  was  formerly 
named  the  Missouri,  Kansas  &  Texas  Trust 
Company,  and  will  be  referred  to  herein  as 
the  "Trust  Company."  The  respondents  are 
George  W.  Jones  and  James  H.  Oglebay, 
comprising  the  firm  of  Jones  &  Oglebay.  The 
purpose  of  the  suit  Is  to  pay  the  fund  into 
court,  and  to  compel  the  Trust  Company  and 
Jones  &  Oglebay  to  Interplead  for  It.  They 
Interpleaded  for  the  fimd,  and  on  June  30, 
1900,  by  consent  of  parties,  the  plaintiffs  paid 
the  money— less  a  fee  allowed  their  attorneys, 
and  the  costs  to  that  date— Into  court,  and 
thereupon  the  court  decreed  the  fund  to  Jones 
&  Oglebay,  and  the  Trust  Company  appealed. 

The  controversy  is  this:  Prior  to  May  31, 
1898,  the  Board  of  Trade  occupied  a  part  of 
the  Exchange  Building,  on  8tb  and  Wyan- 
dotte streets,  of  which  Richard  Gentry  was 
the  owner.  Their  relations  became  unpleas- 
ant, and  the  Board  of  Trade,  and  its  mem- 
bers, as  individuals,  who  had  offices  in  the 
building,  determined  to  move.  The  defend- 
ants Jones  &  Oglebay  owned  a  building  on 
Missouri  avenue  and  Walnut  street,  called 
Temple  Block,  and  the  Board  of  Trade,  on 
May  31,  1898,  leased  the  building  from 
Jones  &  Oglebay  for  one  year  from  July  1, 
1898,  for  a  rental  of  $16,000,  with  a  privilege 
•  of  a^newal  for  five  years.  The  lessors  were 
to  furnish,  free,  heat,  water,  light,  and  ele- 
vator and  Janitor  service,  and  to  retain  the 
offices  then  occupied  by  them.  The  lessors 
were  to  change  "the  four  storerooms  on  the 
first  floor  Into  one  room,  in  complete  order 
for  a  trading  room  for  the  Board  of  Trade, 
to  the  satisfaction  of  the  building  committee 
of  the  second  party,  the  portion  of  the  ceil- 


ing over  the  trading  hall  corresponding  with 
the  open  space  above,  the  main  entrance  from 
the  ball  to  the  trading  room  to  be  between 
the  two  elevators."  It  was  further  stipulat- 
ed that  "the  second  patties  shall  have  the 
privilege  of  nnderletting  any  portion  of  said 
premises  during  said  term,  and  at  its  own  ex- 
pense, causing  such  changes,  by  way  of  par- 
tition or  otherwise,  as  it  may  deem  proper, 
under  the  supervision  of  one  of  the  first  par- 
ties." The  lease  expressed  to  be  "upon  con- 
dition, however,  that  no  personal  liability  of 
any  kind  Is  assumed  or  created  upon  the  part 
of  any  officer,  director,  or  Individual  member 
of  the  said  Board  of  Trade."  Pursuant  to 
the  lease,  the  lessors  notified  all  the  tenants 
then  In  Temple  Block  to  vacate  on  Jtily  1, 
1898,  and  made  the  changes  on  the  first  floor 
above  provided  for.  The  Board  of  Trade  ap- 
pointed a  committee  to  fix  the  rental  of  tbe 
rooms  in  tbe  building  (Temple  Block)  other 
than  those  Intended  to  be  used  by  It,  and 
they  were  all  assigned  by  lot  to  the  members. 

Tbe  Trust  Oonniany,  In  June,  1898,  acquir- 
ed title  to  the  Exchange  Building  from  Its 
former  owner.  Gentry,  and  at  once  set  about 
to  prevent  the  Board  of  Trade  and  its  mem- 
bers from  leaving  the  Exchange  Building,  and 
accordingly,  on  June  22,  1898,  the  Trust  Com- 
pany made  a  written  proposition  to  the  Board 
of  Trade  that.  If  it  would  remain  in  the  Ex- 
change Building  for  a  term  of  five  years,  tbe 
Trust  Company  would  assume  the  Jones  & 
Oglebay  lease,  and.  In  addition,  would  not 
only  charge  no  rent  for  the  use  of  the  trading 
hall  or  for  the  rooms  used  by  the  secretary 
of  the  Board  of  Trade,  but  would  pay  the 
Board  of  Trade  a  bonus  of  $500  a  montb. 
Later  on  the  same  day,  the  Trust  Company 
further.  In  order  to  make  sure  that  tbe  Trust 
Gonipany  would  meet  the  assumption  of  tbe 
$16,000  rental  of  the  Temple  Block,  proposed 
to  allow  the  Board  of  Trade  to  collect  tbe 
monthly  rents  from  the  tenants  In  the  Temple 
Block  and  keep  them  until  the  end  of  the 
month,  and,  if  the  Trust  Company  did  not 
pay  the  rent  on  the  Temple  Block  within 
24  hours  after  it  was  due,  to  allow  the  Board 
of  Trade  to  apply  the  rents  so  collected  to 
the  payment  of  the  rent  due  toe  said  Temple 
Block. 

Afterwards  on  June  23,  1898,  the  Trust 
Company  further  wrote  to  the  Board  of  Trade 
saying  the  proposition  did  not  contemplate 
that  all  the  members  then  occupying  rooms  in 
the  Exchange  Building  should  sign  leases  for 
five  years,  and  further  saying  that  the  lease 
contemplated  was  to  be  without  personal  lia- 
bility of  the  officers  or  members  of  the  Board 
of  Trade,  and  agreeing  to  rely  upon  the  hon- 
or of  the  Board  of  Trade  to  keep  Its  prom- 
ises, "as  Messrs.  Jones  &  Oglebay  relied 
upon  to  get  their  $16,000  for  a  year,  which 
will  most  certainly  be  paid  by  as  and  thus 
relieve  the  Board  of  Trade  and  all  Its  mem- 
bers from  any  obligation  of  honor  or  other- 
wise to  the  owners  of  the  Temple  Block." 
This  proposition  was  submitted  to  the  mem- 
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ben  of  tbe  Board  of  Trade  on  June  23,  1898, 
and  -was  accepted  by  a  majority  vote  of  the 
members. 

Tliprenpon,  on  Jnne  24,  1898,  the  Trust 
Company  wrote  Jones  &  Oglebay  as  follows: 

"Gentlemen:  The  andersl{?ned  having  pur- 
(liased  the  Exchange  Building  recently  made 
a  proposition  to  the  Board  of  Trade  for  rental 
of  portions  of  said  building,  and  In  said 
proposition  agreed  to  assume  the  lease  which 
joa  bad  made  to  the  Board  of  Trade  for  tbe 
Temple  BIocIc  for  one  year  from  July  Ist, 
1898.  We  would  like  to  meet  yon  with  a 
rlew  of  ascertaining  for  what  sum  we  can 
secure  a  cancellation  of  this  lease,  releasing 
the  leesees  from  any  liability  to  pay  rent 
thereon.  Or  in  tbe  event  that  yon  would 
not  care  to  negotiate  or  consider  such  a  prop- 
osition, we  will,  of  course,  .under  our  promise 
to  tbe  Board  of  Trade,  I>e  obliged  to  pay  tbe 
rent  and  sub-let  the  Temple  Block,  and  get 
whatever  we  can  out  of  it. 

"If  yon  will  kindly  indicate  a  place  and 
time  where  and  when  we  can  meet  you  and 
talk  over  this  matter,  we  would  very  much 
like  to  have  yon  do  so. 

"Missouri,  Kansas  &  Texas  Trust  Company,' 
"By  A.  a  Stilwell,  President." 

To  this  letter  Jones  &  Oglebay  never  made 
any  reply.  The  attorney  of  the  Board  of 
Trade  tben  prepared  a  lease  from  the  Trust 
Company  to  the  Board  of  Trade,  which  was 
executed  by  the  Trust  Company,  but  while 
■Bid  attorney  was  reading  It  to  the  officers 
of  the  Board  of  Trade,  and  before  It  was  ex- 
ecuted by  them,  Jones'  &  Oglebay,  on  June 
28,  1898,  got  out  an  injunction  against  the 
Board  of  Trade,  restraining  it  from  assigning 
or  transferring  or  subletting  Temple  Block, 
or  any  portion  thereof,  except  the  basement, 
to  the  Trust  Company,  or  to  any  person  oth- 
er than  a  member  of  the  Board  of  Trade,  or 
to  one  engaged  in  tbe  grain  or  like  business; 
and  also  restraining  tbe  board  from  "making 
any  order,  passing  any  resolution,  or  making 
any  contract  which  would  prevent  or  tend 
to  prevent  the  said  association  (or  members 
thereof)  from  locating  Its  tradbag  hall  and 
otlicets  in  and  otherwise  using  and  occupying 
plaintUTs  said  building"  (Temple  Block). 
The  lease  which  tbe  Board  of  Trade  was  re- 
Ktrained  from  executing  contained  tbe  provi- 
sions covered  by  the  propositions  of  the 
Tmst  Company.  Those  that  related  to  and 
bonnd  the  Trust  Company .  to  assume  tbe 
Ifase  of  Temple  Block,  and  which  gave  the 
Tmst  Company  any  rights  under  that  lease, 
were  as  follows: 

"4.  First  party  assumes  the  contract  made 
by  tbe  second  party  on  the  31st  day  of  May, 
1606,  with  George  W.  Jones  and  James  H. 
rtziebay  for  lease  of  Temple  Block,  and  ex- 
pressly agrees  to  pay  to  said  Jones  &  Ogle- 
bay the  rent  therein  provided,  said  first  party 
expressly  waiving  any  and  all  questions  as 
to  tbe  said  contract  to  pay  rent  not  being 
Mnding  at  law.  First  party  further  agrees 
to  indemnify  and  hold  liarmless  said  board, 
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and  each  and  every  officer  and  member 
thereof,  from  any  loss,  damage,  costs,  attor- 
ney's fees  and  expenses  by  reason  of  any 
failure  to  comply  with  said  contract  as  to 
said  Temple  Block,  and  by  reason  of  not 
moving  to  Temple  Block  or  by  reason  of  any 
litigation  arising  out  of  or  in  any  wise  con- 
nected with  either  of  said  matters.  Provid- 
ed, however,  that  in  any  suit  or  suits  insti- 
tuted by  said  Jones  &  Oglebay  against  tbe 
board,  its  officers  or  members,  the  first  par- 
ty shall  be  in  due  time  advised  thereof,  and 
through  its  attorneys  shall  be  permitted  to 
liave  the  management  and  defense  of  said 
suits. 

"The  said  first  party  sliall  pay  the  monthly 
rental  on  the  Temple  Block  two  days  prior 
to  its  becoming  due,  and  in  default  thereof 
the  secretary  of  the  l>oard  may  collect  suffi- 
cient of  tbe  rents  of  the  Bxchange  Building  to 
pay  same,  and  after  making  such  payment 
tbe  I>alance  shall  be  turned  over  to  the  first 
party. 

"S.  Tbe  second  party  further  agrees  either 
to  assign  to  first  party  its  said  lease  for 
tbe  Temple  Block,  or  to  sub-let  to  the  first 
party  or  to  whomsoever  it  may  designate, 
portions  of  said  Temple  Block  as  from  time 
to  time  requested  by  the  first  party,  and  if 
sub-let  to  assign  all  rent  to  the  first  party, 
provided,  however,  tliat  the  board  of  direct- 
ors of  the  second  party,  or  its  secretary, 
shall  first  approve  the  desirability  of  tbe 
tenant  and  provided,  further,  that  all  per- 
sons now  in  said  Temple  Block  shall  be  ac- 
cepted as  tenants  if  the  first  party  so  de- 
sires, it  being  understood  that  the  first  party 
shall  agree  and  the  first  party  does  hereby 
agree  to  save  the  second  party,  its  officers 
and  members  harmless  from  any  and  all  lia- 
bility or  damages  for  making  any  of  said  sub- 
leases. Tbe  first  party  further  agrees  to 
pay  the  secretary  of  the  second  party  the 
sum  of  twenty-five  dollars  ($25.00)  per  month 
for  looking  into  the  question  of  the  desirabil- 
ity of  tenants  so  long  as  tbe  lease  for  the 
Temple  Block  shall  not  be  canceled  by  an 
agreement  between  Messrs.  Jones  and  Ogle- 
bay and  the  Missouri,  Kansas  &  Texas  Trust 
Company,  not  exceeding,  however  one  year." 

On  the  1st  of  July,  1898,  Jones  &  Ogle- 
bay wrote  to  the  Board  of  Trade,  saying 
that  they  had  made  the  changes  required  by 
their  lease  in  Temple  Block,  and  that  said 
building  "is  now  vacant  and  ready  for  occu- 
pancy by  your  association,  and  the  full  pos- 
session of  the  same  and  every  part  thereof 
except  such  rooms  as  were  expressly  except- 
ed and  reserved  to  us  by  the  terms  of  said 
lease,  is  hereby  tendered  to  your  associa- 
tion to  be  used  and  occupied  by  them  for 
the  purpose  of  such  business  as  is  usually 
carried  on  and  transacted  by  your  associa- 
tion and  the  members  thereof.  And  we  here- 
by demand  that  you  take  immediate  posses- 
sion of  said  building  for  said  purposes  In  ac- 
cordance with   said   contract." 

On  the  same  day  the  Board  of  Trade  re- 
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plied  to  Bfild  letter  as  follows:  "Your  letter 
of  July  Ist,  1898,  received.  The  Board  of 
Trade  of  Kansas  City,  Missouri,  demands  of 
you  the  possession  and  keys  of  the  building 
known  as  the  Temple  Bloclt,  to  be  delivered 
to  It  pursuant  to  the  terms  of  the  written 
contract  of  date  May  81st,  1898.  The  Board 
of  Trade  denies  your  right  to  make  any 
conditional  tender,  or  to  change  or  alter  the 
contract,  or  to  limit  any  right  of  use  given 
by  It.  Any  failure  on  your  part  to  comply 
with  the  terms  of  the  contract  will  operate 
as  a  forfeiture  thereof." 

On  the  same  day  Jones  &  Oglebay  wrote  to 
the  Board  of  Trade  as  follows: 

"Gentlemen:  Replying  to  your  letter  of 
this  date,  will  say  that,  inasmuch  as  under 
the  terms  of  the  contract  between  you  and 
us,  we  are  required  to  operate  the  elevator 
and  furnish  heat,  light,  janitor  service,  etc., 
and  are  also  entitled  to  retain  our  offices  In 
the  building  we  do  not  very  well  see  how  we 
could  deliver  to  you  the  keys  of  the  building, 
and,  at  the  same  time,  comply  with  the  terms 
of  our  contract. 

"However,  the  keys  to  and  possession  of 
such  portions  of  the  building  as  you  are  en- 
titled to  the  possession  of,  are  ready  for  you 
at  the  building,  and  you  can  have  the  same 
by  calling  therefor;  but  the  fact  of  our  de- 
livering to  you  the  keys  and  possession  of 
such  portions  of  said  building  as  you  are 
entitled  to  under  the  terms  of  our  contract 
must  not  be  construed  as  a  waiver,  on  our 
part,  of  our  right  to  have  your  association 
occupy  our  building  or  of  our  rights  in  re- 
gard to  any  assignment  or  sub-letting  of  said 
building,  or  any  portions  thereof.  Those  are 
matters  which,  if  we  could  not  be  able  to 
agree  in  regard  to  them,  must  be  settled  by 
the  courts. 

"It  is  our  Intention  to  fully  and  fairly  com- 
ply with  the  contract  on  our  part,  and  If, 
at  any  time,  you  should  be  of  the  opinion 
that  we  are  not  thus  complying  with  our 
contract,  we  would  be  glad  to  have  you  call 
our  attention  to  the  matter  and  specify 
wherein  our  failure  consists." 

Xotbing  more  was  done  by  either  Jones  & 
Oglebay  or  the  Board  of  Trade  looking  to- 
wards the  latter  moving  into  Temple  Block. 
On  the  6th  of  August,  1898,  the  temporary 
Injunction  was  amended  so  as  to  restrain  the 
Board  of  Trade  from  making  any  assignment 
of  the  lease,  and  from  making  any  subletting 
of  any  portion  of  Temple  Block,  excepting 
the  basement,  to  any  person  not  connected 
with  the  Board  of  Trade.  On  the  5th  of  No- 
vember, 1898,  the  Injunction  was  made  per- 
petual, and  the  Board  of  Trade  was  en- 
joined from  assigning  or  transferring  the 
lease  of  Temple  Block,  or  the  rights  and 
privileges  of  the  Board  under  the  lease  to 
the  Trust  Company,  either  directly  or  indi- 
rectly. But  the  court  found  the  Issues  for 
the  defendant,  "so  far  as  they  relate  to  the 
removal  to,  and  occupancy  of,  said  Tem- 
ple Block  by  said  Board  of  Trade."    The 


Board  of  Trade  appealed  from  this  judg- 
ment, and  it  is  represented  to  this  court  that 
the  appeal  Is  now  pending  in  the  Kansas 
City  Court  of  Appeals. 

The  Board  of  Trade  remained  In  the  Ex- 
change Building,  and  Jones  &  Oglebay  al- 
lowed Temple  Block  to  remain  vacant  dur- 
ing the  whole  year,  and,  so  far  as  appears 
from  this  record,  made  no  efTort  to  rent  It 
or  any  part  of  it  The  Trust  Company  was 
never  permitted  to  occupy  or  rent  ont  any 
part  of  Temple  Block.  But  at  the  end  of 
each  month  during  the  year  covered  by  the 
lease  of  Jones  &  Oglebay  to  the  Board  of 
Trade,  the  Trust  Company  sent  a  check  to 
the  Board  of  Trade  for  $1,333.33,  and  also 
for  the  $500  bonus  It  had  agreed  to  pay  the 
board.  Bach  remittance  was  In  a  letter  of 
the  following  tenor: 

"Dear  Sir:  In  order  to  protect  the  Board 
of  Trade  and  not  for  the  benefit  of  Messrs. 
Jones  &  Oglebay,  we  herewith  hand  yon 
our  check  in  the  sum  of  $1,333.33,  being  one- 
twelfth  (1-12)  of  $16,000.00,  the  amount  spec- 
ified In  the  lease  for  the  Temple  Block,  from 
Jones  &  Oglebay,  over  which  lease  there  is 
now  pending  controversy.  We  desire  to  In- 
form you  that  we  have  been  prevented  by 
Messrs.  Jones  &  Oglebay,  wrongfully  as  we 
think  from  securing  any  of  the  benefits,  ei- 
ther directly  or  Indirectly,  from  the  rental  of 
the  Teipple  Block,  and  we  consequently  re- 
quest that  you  preserve  this  money  so  that 
deductions  may  be  made  therefrom,  if  on 
final  hearing  the  court  of  equity  decided  that 
Messrs.  Jones  &  Oglebay  bad  no  right  to 
restrain  the  Board  of  Trade  and  the  under- 
signed from  sub-letting  portions  of  said  block 
or  otherwise  disposing  of  said  lease,  and  that 
the  whole  rent  thereof  should  not  be  paid  to 
them,  but  that  the  whole  or  portions  thereof 
be  returned  to  the  undersigned. 

"We  also  hand  yon  check  in  the  sum  of 
five  hundred  dollars,  due  August  1st,  on  ac- 
count of  your  retaining  your  trading  ball  and 
offices  In  Exchange  Building. 

"Yours  truly, 
"Missouri,  Kansas  &  Texas  Trust  Company, 
"By  C.  A.  Braley,  Attorney." 

The  Board  of  Trade  accepted  the  money  so 
paid,  without  question,  and  deposited  It  in  a 
bank  which  allowed  interest  on  the  deposit 

On  the  24th  of  March,  1899,  the  Board  of 
Trade  filed  this  suit,  making  the  Trust  Com- 
pany and  Jones  &  Oglebay  defendants,  al- 
leging the  facts  s\ibstantially— though  not 
fully— as  here  stated,  and  stating  that  the 
Trust  Company  had  sent  It  a  check  for  $1,- 
S33.S3  for  each  month  beginning  with  July 
1,  1898,  and  that  it  would  continue  to  do  so 
for  the  months  of  March,  April,  May,  and 
June,  1899,  under  the  same  conditions,  and 
asking  leave  to  pay  the  fund  into  court  and 
that  the  defendants  be  required  to  inter 
plead  for  It  which  the  defendants  did.  On 
June  30,  1900,  the  court  by  consent  of  par- 
ties, ordered  the  Board  of  Trade  to  pay  the 
$16,000,  with  the  Interest  It  had  earned,  less 
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a  fee  ftir  ItB  attorney  and  certain  coata  of  the 
cose,  Into  court,  and,  tbat  being  done,  the 
Board  of  Trade  vas  discharged.  No  ques- 
tion was  made  by  the  parties  that  at  the 
time  this  suit  was  begun  the  Board  of  Trade 
had  received  only  $10,666.68,  while  the  order 
waa  to  pay  the  $16,000,  with  interest,  into 
court,  and,  as  that  was  a  consent  decree, 
tills  fact  will  not  be  further  taken  into  ac- 
count In.  this  court. 

On  the  same  day  the  court  adjudged  the 
fmd  to  Jones  &  Oglebay.  The  reasoning 
upon  which  the  learned  trial  Judge  based  this 
flnding  is  best  expressed  by  the  following  ex- 
cerpt from  his  written  flnding  filed  in  the 
case,  to  wit: 

"The  payments  of  the  Trust  Company  to 
tbe  Board  of  Trade  were  made  in  pursuance 
to  its  contract  with  the  latter.  They  were 
part  of  the  consideration  for  which  the  Board 
of  Trade  remained  in  the  Exchange  Build- 
hig,  and  tbe  Trust  Company  had  no  more 
right  to  attach  any  conditions  or  protests  tor 
such  payments  than  it  would  to  the  payment 
of  the  $500  per  month  that  it  made  to  the 
Board  of  Trade  for  its  own  use  and  benefit. 
It  is  presumed  to  know  that  under  the  Stat* 
ates  of  this  state  above  cited  it  could  acquire 
no  rights  under  an  assignment  of  tbe  lease  to 
them,  except  by  the  written  consent  of  Jones 
ft  Oglettay  thereto,  and  tbat  Jones  &  Oglebay 
had  a  perfect  right  to  entirely  Ignore  the  com- 
munication made  to  them  by  Mr.  Stilwell 
oo  Jane  29,  1808,  in  regard  to  such  an  assign- 
ment or  to  a  cancellation  of  the  lease.  The 
fund  of  $16,000  in  tbe  platntUTs'  possession 
was  acquired  and  Is  held  under  very  peculiar 
drcumstances.  If  the  sole  consideration  for 
which  it  was  paid  by  the  Trust  Company 
was  the  assignment  of  the  lease  to  It,  then 
Jones  &  Oglebay  ought  not,  perhaps,  to  re- 
ceive any  of  the  fund  unless  they  consented 
to  such  assignment,  but,  as  above  stated,  I 
believe  from  the  evidence  that  the  main  con- 
sideration was  the  agreement  of  the  Board 
of  Trade  to  remain  in  the  Exchange  Build- 
ing, which  It  has  done,  and,  the  money  hav- 
ing been  paid,  the  contract  has  been  execut- 
ed, and  the  Trust  Company  has  no  claim 
upon  it  The  Board  of  Trade,  I  take  it,  is 
a  partnership,  and  while,  by  the  terms  of  the 
lease,  none  of  the  individual  members  were 
to  he  personally  liable,  still  it  does  not  fol- 
low that  any  property  or  money  which  the 
Board  of  Trade  holds  as  partnership  assets 
might  not  be.  This  $16,000,  it  was  agreed 
by  the  Trust  Company,  should  be  paid  by  it 
for  the  use  of  Jones  &  Oglebay,  and  thus  re- 
lieve the  Board  of  Trade  and  all  Its  mem- 
ben  from  any  obligation  of  honor  or  other- 
wise to  tbe  owners  of  the  Temple  Block. 
(See  Sttlwen  letter  of  June  23, 1898.)  It  was 
creditable  to  the  Board  of  Trade  tbat  It  re- 
quired such  a  promise  from  tbe  Trust  Com- 
pany before  It  would  enter  into  any  agree- 
ment with  It  The  right  of  Jones  &  Oglebay, 
If  any,  to  this  fund  does  not  arise  out  of  any 
contractual  relation  with  the  Trust  Company, 


for  none  existed,  bat  comes.  If  at  all,  from 
their  right  to  be  recompensed  out  of  any 
property  owned  by  the  Board  of  Trade,  no 
matter  from  what  source  derived.  Holding, 
as  I  do,  that  Jones  &  Oglebay  were  ready 
and  able  to  comply  with  the  terms  of  the 
lease  on  their  part,  that  they  had  discharged 
all  their  former  tenants,  had  expended  large 
sums  in  putting  the  building  in  a  condition 
for  the  use  of  the  Board  of  Trade,  and  that 
it  remained  unoccupied  by  tenants  for  the 
year  for  which  the  lease  was  to  run,  I  am  of 
tbe  opinion  that  they  are  in  equity  entitled 
to  the  entire  sum  of  $16,000,  and  whatever 
Interest  it  may  have  accumulated,  less  a  rea- 
sonable attorney's  fee  to  the  attorneys  of  the 
plaintiff  for  filing  the  bill  herein;  and  a  de- 
cree in  accordance  with  this  conclusion  will 
be  entered  herein." 

From  this  Judgment  tbe  Trust  Company- 
appealed. 

Trimble  &  Braley,  for  appellant.  Elijah 
Robinson  and  Stuart  Carkener,  for  respond- 
ents. 

MARSHALL,  J.  (after  stating  tbe  facts). 
1.  Reduced  to  Its  last  analysis,  the  case  made 
la  this:  The  Board  of  Trade,  a  voluntary, 
unincorporated  association,  had  Its  place  of 
business  in  tbe  Exchange  Building,  as  did 
also  many  of  Its  180  members.  The  landlord 
made  himself  disagreeable  to  them,  so  they 
determined  to  move.  Accordingly,  the  Board 
of  Trade  leased  from  Jones  &  Olgebay  the 
Temple  Block  for  one  year  from  July  1, 
1898,  with  an  option  for  five  years  more,  at 
a  rental  of  $16,000,  payable  in  monthly  in- 
stallments. The  lease  did  not  specify  for 
what  purpose  the  building  was  to  be  used, 
nor  did  It  contain  any  express  covenant  or 
condition  that  tbe  Board  of  Trade  or  any  of 
Its  members  should  move  Into  It  or  occupy  It 
But  the  lease  did  require  the  lessors  to 
change  the  four  rooms  on  the  ground  floor 
Into  a  trading  room  for  the  Board  of  Trade. 
Tbe  lease  expressly  granted  to  tbe  Board  of 
Trade  the  right  to  underlet  any  portion  of 
tbe  premises,  and  to  cause  any  changes  it  de- 
sired, by  way  of  partition  or  otherwise,  to  be 
ma!de,  and  provided  no  limitation  as  to  the 
tenants  or  the  business  to  be  carried  on  there- 
in. The  lessors  made  the  changes  required 
by  tbe  lease,  and  notified  the  tenants  then  In 
the  building  to  vacate,  and  the  lessee  appoint- 
ed a  committee  to  apportion  and  rent  the 
offices  In  the  building  that  would  not  be  need- 
ed by  the  board,  and  the  members  of  the 
board  were  tbe  tenants  contemplated  and  ar- 
ranged for.  This  arrangement  Involved  the 
Board  of  Trade  in  a  liability  (moral  only,  for 
all  personal  liability  of  the  officers  and  mem- 
bers was  expressly  excluded  by  the  terms  of 
tbe  lease)  to  pay  $16,000  a  year  rent  for 
Temple  Block,  and  to  run  the  risk  of  making 
itself  whole  by  subletting  offices  in  the  build- 
ing. Before  the  1st  of  July  arrived,  bow- 
ever,  the  Trust  Company  became  the  owner 
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of  the  Exchange  BoUdlng,  and  It  at  once  aet 

about  to  prevent  the  Board  ot  Trade  and  Ita 
members  from  leaving  that  building,  and  to 
this  end  It  proposed  to  let  the  Board  of  Trade 
have  the  free  use  of  the  trading  room,  and 
certain  rooms  for  its  secretary,  for  a  term  of 
five  years,  and  in  addition  to  assume  the 
lease  on  Temple  Block,  and  to  pay  the  Board 
of  Trade  a  bonus  of  $500  a  month  for  stay- 
ing in  the  Exchange  Building.  Also,  to  ex- 
empt the  officers  and  members  from  all  per- 
sonal liability  (inasmuch  as  the  board  was 
not  only  given  rent  free,  but  also  a  bonus  of 
$500  a  month,  tliis  exemption  amounted  to 
nothing  practically),  and,  further,  to  take  the 
risk  of  the  members  of  the  board  renting 
offices  in  the  building.  This  arrangement  se- 
cured to  the  Board  of  Trade  quarters  rent 
free  and  a  bonus  of  $6,000  a  year,  without 
running  any  risk  of  paying  rent  and  making 
itself  whole  by  subletting  the  building.  Of 
course,  this  was  a  much  more  favorable  ar- 
rangement to*  the  Board  of  Trade  than  the 
renting  of  the  Temple  Block  was,  and  it  is 
not  at  all  surprising  that  the  board  accepted 
it  On  the  other  band,  it  is  not  at  all  sur^ 
prising  that  Jones  &  Oglebay  were  disap- 
pointed and  vexed,  nor  that  uiey  felt  angered 
at  the  Trust  Company,  as  plainly  evidenced 
by  their  refusal  to  answer  the  Trust  Com- 
pany's letter  of  June  24th,  and  by  complete- 
ly Ignoring  them,  and  by  the  institution  of 
the  injunction  suit  to  prevent  the  Board  of 
Trade  from  assigning  the  lease  or  subletting 
to  the  Trust  Company.  It  is  also  not  sur- 
prising that  the  Trust  Company  should  de- 
sire to  keep  the  Board  of  Trade  in  the  Ex- 
change Building,  for  it  made  the  building 
and  the  surrounding  property  (in  which  the 
Trust  Company  appears  also  to  have  had  an 
Interest)  more  valuable  and  easier  rented. 

Self-interest  manifestly  prompted  and  mov- 
ed all  of  the  parties  to  act  as  they  did.  No 
other  ■  motive  Is  apparent  or  shown.  Each 
move  the  several  parties  made  in  the  matter 
was  to  advance  their  own  Interests.  Natural- 
ly, all  parties  seized  every  chance  that  seem- 
ed to  be  In  furtherance  of  their  Interests. 
The  usual  result  followed— there  was  much 
invoking 'of  supposed  technical  rights.  The 
letter  of  the  24th  of  June  from  the  Trust 
Company  to  Jones  &  Oglebay  informed  them 
that  the  Trust  Company  had  purchased  the 
Exchange  Building  and  procured  the  Board 
of  Trade  to  remain  there,  and  that  the  Trust 
Company  had  assumed  the  lease  of  the  Tem- 
ple Block,  and  desired  to  know  on  what 
terms  they  could  secure  its  cancellation,  or, 
if  that  could  not  be  agreed  upon,  they  would 
pay  the  rent  and  get  what  they  could  out  o( 
the  building  by  subletting  it.  Jones  &  Ogle- 
bay did  not  answer  this  letter,  but  on  the 
contrary,  procured  an  injunction  against  the 
Board  of  Trade,  restraining  the  board  from 
assigning  or  subletting  the  Temple  Block,  or 
any  part  of  it,  to  the  Trust  Company,  and 
also  restraining  the  Board  of  Trade  from 
subletting  any  part  of  It  to  any  one  except 


members  of  the  board,  or  persons  engaged 
in  the  grain  or  other  like  business.  Jones  ft 
Oglebay  thereafter,  on  July  1st,  notlfled  tbo 
board  that  Temple  Block  was  ready  for  occu- 
pancy, and  tendered  it  to  the  board,  "to  b» 
used  and  occupied  by  the  members  thereof 
for  the  purposes  of  such  business  as  is  usual- 
ly carried  on  and  transacted  by  your  associa- 
tion and  the  memt}erB  thereof.  And  we  de- 
mand that  you  take  immediate  possession  of 
said  building  for  said  purpose.  In  accordance 
with  said  contract."  This  qualified  tender 
was  not  justified  or  warranted  by  the  lease, 
for  as  the  court  finally  found  in  the  injunc- 
tion case  the  lease  did  not  obligate  the  Board 
of  Trade  to  move  Into  or  occupy  the  Temple 
Block,  and  the  lease  contained  an  express 
pow&r  to  sublet  but  did  not  limit  or  restrict 
this  to  subletting  to  the  members  of  the 
board,  or  persons  engaged  in  the  grain  trade 
or  like  business.  On  the  contrary,  under  the 
lease  the  board  had  full  power  to  sublet  any 
part  of  the  building  to  any  one  it  saw  fit  and 
for  any  purpose  it  chose. 

The  tender  of  July  1,  1898,  therefore, 
amounted  to  nothing  In  law,  and  the  board 
was  perfectly  right  id  Its  answer  of  that 
day,  refusing  to  accept  a  conditional  tender, 
and  in  demanding  possession.  Of  course, 
that  demand  was  meant  and  must  be  under- 
stood in  the  light  of  the  lease,  and  did  not 
include  the  rooms  reserved  by  the  lessors. 
The  answer  of  Jones  &  Oglebay  to  this  letter 
called  attention  to  their  right  to  occupy  the 
rooms,  and  to  their  duty  to  furnish  light 
heat,  power,  and  janitor  and  elevator  service, 
and  properly  said  that  for  that  reason  they 
couid  not  turn  over  possession  or  the  keys 
to  the  whole  building,  but  tendered  such  pos- 
session and  keys  to  such  parts  of  the  build- 
ing as  the  lease  of  the  Board  of  Trade  gave 
the  board  a  right  to,  but  coupled  this  with  a 
provision  that  it  was  not  to  be  taken  as  a 
waiver  of  their  claim  that  the  Board  of 
Trade  must  occupy  the  building  itself,  and 
must  not  assign  nor  sublet  the  building  or 
any  part  of  it,  and  saying  these  matters 
must  be  settled  by  the  courts. 

For  the  reasons  already  given  as  to  the 
first  tender,  this  tender  was  also  unwarrant- 
ed and  insufficient  and  of  no  legal  effect 
For  it  was  conditional,  and  denied  valuable 
rights  to  the  board  which  were  granted  by 
the  lease,  but  which  Jones  &  Oglebay  had 
efCectually  deprived  them  of  by  procuring  the 
Injunction. 

The  matter,  therefore,  finally  resolves  it- 
self into  this:  The  Board  of  Trade  leased 
the  Temple  Block  for  a  year,  for  $16,000,  but 
without  personal  liability  of  any  of  its  offi- 
cers or  members,  and  without  any  provision 
in  the  lease  requiring  ,the  board  to  move  In- 
to it,  or  in  any  manner  restricting  or  specify- 
ing the  use  that  could  or  should  be  made  of 
it,  but  with  express  power  of  subletting,  no 
person  or  character  of  business  being  speci- 
fied. 

The  Trust  Company  assumed  this  lease. 
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and  tried  to  seciire  Its  cancellation,  or  to 
take  possession  and  sublet  as  best  It  could. 
Jones  &  Oglebay's  only  answer  to  tbls  was 
to  procure  an  Injunction  against  tbe  board, 
restraining  It  from  assigning  or  transferring 
the  lease  or  subletting  any  part  of  the  build- 
ing to  the  Trust  Company.  It  will  be  ob- 
served that  the  temporary  injunction  was 
much  broader  than  the  peremptory  Injunc- 
tion, but  both  completely  prevented  the 
Tmst  Company  from  enjoying,  directly  or 
indirectly,  any  right  or  privilege  under  the 
lease.  So  that  Jones  &  Oglebay  took  away 
s  clear  and  unquestionable  right  that  the 
board  bad,  under  their  lease,  to  sublet  el- 
tlier  tbe  whole  or  any  part  of  the  building 
to  tbe  Trust  Company,  and  the  Trust  Com- 
pany were  deprived  of  the  only  benefit  that 
it  was  possible  for  it  to  enjoy  under  the 
lease,  and  which  formed  a  part— whether  the 
principal  or  only  tbe  incidental  is  wholly  im- 
material—of the  consideration  to  the  Trust 
Company  of  Its  agreement  to  assume  the 
lease.  In  other  words,  Jones  &  Oglebay 
bave  clearly  failed  to  live  up  to  the  obliga- 
tions of  their  lease  to  the  Board  of  Trade, 
and,  on  the  contrary,  were  guilty  of  a  breach 
of  It  when  they  procured  tbe  temporary  in- 
junction prohibiting  the  board  from  sublet- 
ting to  the  Trust  Company,  and  yet  they 
claim  rent  for  tbe  whole  term  of  the  lease. 
They  do  not  claim  It  from  the  Trust  Com- 
pany, because  they  claim  there  never  was 
any  privity  of  contract  between  them.  They 
do  not  rely  upon  the  promise  of  the  Trust 
Company  to  the  board  to  assume  the  lease 
and  to  pay  the  rent,  for,  If  they  did,  they 
wonid  have  to  ratify  and  confirm  the  agree- 
ment between  the  Trust  Company  and  the 
board,  and  this  they  bave  always  refused 
to  do;  and  tbe  trial  court  properly  held  that 
Jones  &  Oglebay  are  not  entitled  to  tbls 
fund  by  reason  of  any  contractual  relation. 
But  while  Jones  &  Oglebay  admit  tlutt 
they  could  not  sue  the  officers  or  members 
of  the  Board  of  Trade  for  the  rent  reserved, 
and  could  not  sue  the  Trust  Company  for 
the  rent,  because  of  the  agreement  to  as- 
sume the  lease,  and  while  the  trial  court 
held  that  both  of  these  propositions  are  true, 
Rtill  Jones  &  Oglebay  claim  that  the  money 
turned  over  every  month  by  the  Trust  Com- 
pany to  the  Board  of  Trade  constituted  a 
tnist  fund  for  their  (Jones  &  Oglebay's)  ben- 
efit, and  therefore  they  are  entitled  to  the 
fund.  The  trial  court,  however,  after  falling 
into  the  error  of  stating  that  that  money  was 
agreed  by  the  Trust  Company  to  be  paid 
"for  tbe  use  of  Jones  &  Oglebay,"  and  into 
the  further  error  of  holding  that  the  Trust 
Company  had  no  right  to  attach  any  condi- 
tions or  protests  to  the  money  when  it  was 
tamed  over  each  month  to  the  Board  of 
Trade,  and  after  holding  that  Jones  &  Ogle- 
bay could  not  maintain  an  action  for  the 
rent  against  the  members  of  tbe  Board  of 
Trade  because  they  were  expressly  exempted 
from  liability,  nor  against  the  Trust  Com- 


pany because  there  was  no  privity  of  con- 
tract between  them  and  the  company,  held 
that  the  fund  was  the  property  of  tbe 
Board  of  Trade,  and,  as  partnership  assets, 
could  be  applied  to  the  payment  of  the  rent, 
notwithstanding  tbe  partners  could  not  be 
held  liable  for  the  rent 

The  trial  com*!  was  In  error  In  holding 
that  the  Trust  Company  paid  this  money 
to  tbe  Board  of  Trade  for  the  use  of  Jones 
&  Oglebay,  and  was  also  in  error  in  holding 
that  the  Trust  Company  had  no  right  to 
impress  conditions  or  limitations  on  the  mon- 
ey when  it  paid  it  to  the  Board  of  Trader 

The  contract  of  tbe  Trust  Company  with 
tbe  Board  of  Trade  was  to  assume  the  lease 
on  the  Temple  Block,  and,  to  make  it  certain 
that  tbe  company  would  pay  the  rent,  th« 
Board  of  Trade  was  given  power  to  collect 
every  month  enough  rents  from  the  tenants 
in  the  building  to  cover  the  month's  rent, 
and.  If  the  Trust  Company  did  not  pay  the 
rent  to  Jones  &  Oglebay  within  24  houni 
after  It  was  due,  the  board  was  authorized 
to  apply  tbe  rents  it  had  thus  collected  from 
tbe  subtenants  to  the  payment  of  the  rent 
to  Jones  &  Oglebay,  but.  If  the  Trust  Com- 
pany did  pay  the  rent,  then  the  board  was 
to  turn  over  the  rents  it  had  so  collected 
to  the  Trust  Company. 

This  arrangement  did  not  contemplate  that 
the  Trust  Company  should  pay  the  rent  to 
the  board  "for  the  use  of  Jones  &  Oglebay," 
and  that  the  board  should  turn  it  over  to 
them.  So  there  is  no  evidence  to  support 
the  hypothesis  upon  which  the  trial  court 
proceeded  in  holding  that  the  Trust  Company 
agreed  to  pay  the  money  to  the  board  "for 
the  use  of  Jones  &  Oglebay." 

The  contract' of  the  Trust  Company  with 
the  board  (consisting  of  the  propositions  of 
June  22d  and  23d,  which  were  accepted  by 
the  board)  did  not  require  the  Trust  Com- 
pany to  turn  over  the  $1,333.33  every  month 
to  tbe  board,  nor  was  the  Trust  Company 
under  any  legal  obligation  to  do  so.  Tbe 
board  could  only  require  the  Trust  Company 
to  pay  it  to  Jones  &  Oglebay,  and,  if  they 
did  not  do  so,  could  proceed  against  the 
Trust  Company  on  its  contract  Nor  was 
the  Trust  Company  under  any  legal  obliga- 
tion to  protect  the  board  or  its  members 
from  loss  by  depositing  tbls  much  money 
with  the  board  every  month.  The  Trust 
Company  was  under  a  legal  as  well  as  a 
moral  obligation  to  tbe  Board  of  Ti-ade  to' 
protect  it  from  loss  on  account  of  the  Jones 
&  Oglebay  lease,  but  the  Trust  Company  was 
under  neither  a  legal  nor  a  moral  obliga- 
tion to  deposit  with  the  board  any  sum 
whatever  in  advance  of  any  loss  sufTered 
by  the  board,  nor  as  an  indemnity  against 
such  loss.  The  monthly  deposits  made  by 
the  Trust  Company  with  the  board  were 
therefore  voluntary.  Being  voluntarily 
made,  and  the  money  being  the  money  of 
the  Trust  Company,  that  company  had  a 
right  to  impose  any  terms  or  limitations 
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conditions  upon  the  funds  and  the  board's 
custody  of  the  funds  that  the  Trust  (Com- 
pany saw  fit  The  Trust  Company  did  ex- 
pressly Impose  the  conditions  upon  the  de- 
posits that  they  were  made  "In  order  to 
protect  the  Board  of  Trade,  and  not  for  the 
benefit  of  Messrs.  Jones  &  Oglebay,"  and 
notifying  the  Board  of  Trade  that  Jones  & 
Oglebay  had  wrongfully  prevented  the  Trust 
Company  from  securing  any  benefits,  either 
directly  or  Indirectly,  from  the  rental  of  the 
Temple  Block,  and  directing  the  board  to 
hold  the  fund  until  the  courts  could  decide 
whether  Jones  &  Oglebay  had  a  right  to  en- 
join the  assignment  of  the  lease  or  the  sub- 
letting of  the  premises. 

Thus  the  money  was  deposited  by  the 
Trust  Company  as  an  Indemnity  to  the  board 
against  loss.  It  was  in  no  sense  a  trust 
fund  for  the  benefit  of  Jones  &  Oglebay,  and 
such  an  Idea  or  right  was  expressly  exclud- 
ed by  the  terms  of  the  deposit.  The  board 
was  not  bound  to  accept  the  deposit  of  the 
money,  but,  if  it  accepted  it.  It  could  only  do 
so  subject  to  the  terms  and  limitations  Im- 
pressed upon  it  by  the  Trust  Company.  If 
the  board  had  not  been  willing  to  so  take 
the  deposit,  it  could  and  should  liave  re- 
fused to  accept  It  on  those  terms.  But  the 
board  accepted  the  deposits  Just  as  made. 
The  money,  therefore,  at  all  times  remained 
the  money  of  the  Trust  Company,  held  by 
the  board  as  an  indemnity  against  loss.  The 
trial  court  was  therefore  In  error  In  holding 
that  the  Trust  Company  had  no  power  to 
impose  any  conditions  upon  the  deposits  or 
fund,  and  that  the  fund  belonged  to  the 
board,  and  could  be  applied  by  the  court 
to  the  payment  of  the  rent  under  the  lease 
from  Jones  &  Oglebay  to  the  Board  of  Trade, 
notwithstanding  the  members  of  the  board 
were  not  personally  liable.  The  money  was 
at  no  time  a  trust  fund  for  the  benefit  of 
Jones  &  Oglebay,  nor  was  it  at  any  time  the 
partnership  property  of  the  Board  of  Trade, 
so  that  It  could  be  sequestered  and  applied 
either  at  law  or  in  equity  to  the  payment  of 
the  rent  under  the  lease  of  Temple  Block. 
It  was  at  all  times  the  property  of  the 
Trust  Company,  and  could  only  be  used  by 
the  board  to  pay  any  obligation  op  liability 
the  board  was  under  to  Jones  &  Oglebay  un- 
der said  lease. 

Jones  &  Oglebay  could  not  attach  or  seize 
or  reach  the  fund,  in  law  or  in  equity,  to. 
satisfy  any  claim  they  might  have  against 
the  Board  of  Trade,  for  it  was  the  property 
of  the  Trust  Company.  Neither  could  Jones 
&  Oglebay  claim  or  recover  anything  from 
the  Trust  Company,  for  there  was  no  privity 
of  contract  or  estate  between  them  without 
Jones  &  Oglebay  ratified  the  contract  be- 
tween the  Trust  Company  and  the  board, 
and  that  they  refused  at  all  times  to  do. 

The  premises  being  true,  the  fact  that  the 
board  paid  the  money  into  court,  even  by 
consent  of  the  parties,  did  not  change  the 
character  of  the  fund,  the  relations  of  the 


parties,  nor  the  rights  of  the  parties  re- 
spectively as  to  the  fund.  It  was  the  money 
of  the  Trust  Company  that  was  paid  into 
court,  not  the  money  of  the  board  or  of  any 
one  else.  There  was  no  apparent  reason  or 
pressing  necessity  for  the  board  to  take  the 
matter  into  court  at  all,  and  less  so  for  so 
doing  four  months  before  the  expiration  of 
the  lease,  and  before  it  had  the  whole  fund 
In  its  possession.  If  the  board  did  not  desire 
to  hold  the  money  as  an  Indemnity,  there 
was  nothing  to  keep  it  from  returning  it  to 
the  Trust  Company. 

The  case  might  be  allowed  to  rest  here, 
but  there  are  other  contentious  which  de- 
serre  attention  and  adjudication. 

2.  It  is  perfectly  apparent  that  it  was  the 
intention  of  the  Board  of  Trade  to  move 
into  the  Temple  Block  and  establish  its  trad- 
ing rooms  there,  and  It  was  likewise  Its  ex- 
pectation and  intention  to  sublet  the  ofiices 
in  that  large  building,  and  doubtless  it  ex- 
pected that  the  members  of  the  board  would 
be  the  subtenants.  It  Is  also  the  fact  that 
Jones  &  Oglebay  expected  this  would  be 
done.  But  no  such  obligation,  limitation,  or 
restriction  was  embodied  in  the  lease,  and 
such  intentions  or  expectations  do  not  create 
any  such  rights.  Morgan  v.  Porter,  103  Mo. 
135,  15  S.  W.  289.  On  the  contrary,  the  lease 
did  not  require  the  board  to  occupy  or  so 
use  the  building,  nor  was  there  any  express 
or  implied  limitation  upon  the  power  confer- 
red by  the  lease  upon  the  board  to  sublet 
the  offices  in  the  building.  This  being  true, 
the  board  had  a  right  to  sublet  to  whom  it 
chose  and  to  use  the  building  for  any  pur- 
pose it  saw  fit  or  not  to  use  it  at  all.  Taylor 
V.  MofTntt  2  Blackf.  801;  Howard  v.  Ellis, 
4  Sandf.  309;  Mayor,  etc.,  v.  Pattlson,  10 
East,  136;  Brouwer  v.  Jones,  23  Barb.  153: 
Deforest  v.  Byrne,  1  HUt.  43. 

Ordinarily,  any  lease  may  be  assigned  or 
transferred  unless  the  power  to  do  so  °1b  ex- 
pressly denied  by  the  terms  of  the  lease. 
Taylor's  Landlord  &  Tenant  (8tb  Ed.)  S|  16, 
402,  426.  But,  under  our  statute  (section 
4107,  Rev.  St  1899),  a  tenant  for  a  term  not 
exceeding  two  years,  or  at  will  or  by  suf- 
ferance. Is  prohibited  from  assigning  his 
term  or  interest  without  the  written  con- 
sent of  the  landlord.  As  to  all  other  terms 
or  holdings,  the  power  to  assign  Is  an  Inci- 
dent to  the  lease,  and  may  be  exercised  by 
the  tenant,  unless  expressly  prohibited  by  the 
terms  of  the  lease. 

But,  even  conceding  that  the  board  had  no 
power  under  the  statute  to  assign  this  lease 
(and  this  Is  by  no  means  free  from  doubt, 
because  of  the  option  for  five  years,  in  addi- 
tion to  the  one-year  term  specified  in  the 
lease),  nevertheless  the  board  had  a  right 
to  sublet  any  part  of  the  premises,  both  un- 
der the  general  law  and  by  the  express  terms 
of  this  lease.  Taylor's  Landlord  &  Tenant 
(8th  Ed.)  §§  108,  109,  408.  This  right  exists 
even  where  the  lease  contains  an  express 
prohibition  against  assignments.    Id.  i  406. 
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E\or  there  Is  an  essential  difference  between 
an  assignment  and  a  subletting.    Id.  §  16. 

In  this  Instance,  both  the  parties  expected 
that  the  board  would  realize  enougb  by  sub- 
letting the  offices  in  the  building  to  totally  or 
largely  pay  the  rent  it  bad  agreed  to  pay. 
This  was  a  most  valuable  rlgbt  When  the 
Trust  Company  assumed  the  lease,  a  part  of 
the  cozislderation  for  carrying  the  burden  of 
paying  the  rent  was  the  rlgbt  to  recoup  the 
loss  by  getting  the  rents  from  subtenants. 
Jones  &  Oglebay  were  advised  of  this  fact, 
and  prevented  it  from  accruing  to  either  the 
beard  or  the  Trust  Company  by  procuring 
the  temporary  injunction  restraining  the 
board  from  assigning  or  subletting  the  lease 
to  the  Trust  Company  or  to  any  one  else  ex- 
cept its  own  members  or  persons  engaged 
in  the  grain  or  like  business,  and  by  securing 
the  permanent  injunction  prohibiting  the 
board  from  assigning  or  transferring  the 
lease,  or  any  rights  or  privileges  of  the  board 
nnder  the  lease  (which,  of  course,  covered 
the  rigbt  of  the  board  to  sublet)  to  the  Trust 
Company.  EUivlng  taken  this  stand  and  re- 
fused to  allow  the  board  or  the  Trust  Com- 
pany to  occupy  the  building  (except  the  base- 
ment), or  to  sublet  any  part  of  it  for  any 
other  purpose  than  as  a  trading  room  or  to 
its  members  or  persons  engaged  in  like  busi- 
ness, they  have  no  right  to  claim  the  rent 
reserved.  Sncb  conduct  on  their  part  consti- 
tuted a  breach  of  the  lease,  and  they  lost  all 
rigbt  to  hold  any  one  or  any  one's  property 
for  the  rent,  and  It  is  for  their  own  wrong 
tliey  must  suffer.  Anvil  Mining  Co.  v.  Hum- 
bel,  153  U.  S.  540,  14  Sup.  Ct  876,  38  L. 
Ed.  814;  7  Am.  &  Eng.  Bac.  Law  (2d  Ed.)  p. 
149. 

For  these  reasons  the  Judgment  of  the 
circuit  court  la  reversed,  and  tbe  cause  re- 
manded with  directions  to  that  court  to 
enter  a  decree  adjudging  the  fund,  with  the 
interest  accumulated  thereon,  to  the  Trust 
Company,  and  to  adjudge  all  the  costs  of  the 
«a8e  against  Jones  &  Oglebay.    All  concur. 


LANGSTON  t.  CANTERBURY  et  al. 

<Snpreme  Court  of  Misaonri,  Division  No.   1. 
Feb.  18,  1903.) 

ADMINISTRATORS  —  ACCOUNTING  —  CREDITS— 
PAYMENT  OP  CLAIMS  NOT  ALLOWED— EX- 
PENSES FOR  IMPROVEMENTS  ON  REAL  ES- 
TATE—TAXES —  INSURANCE  —  ATTORNEY'S 
FEB— CHARGES— RENT  FOR  REAL  ESTATE. 

1.  Kev.  St  1880,  H  183-191  (Rev.  St.  1899, 
If  184-193),  provides  that  claims  against  the 
estates  of  intestates  must  be  e.xhibitcd  to  the 
administrator,  presented  to  the  probate  court 
for  altowanc&  and  established  bj  proof.  Rev. 
St.  1889,  S  ^  (Rev.  St.  1899,  i  224),  declares 
that  on  every  settlement  the  administrator  shall 
show  that  every  claim  for  which  disbursements 
have  been  made  has  been  allowed  by  the  court, 
omitting  the  phrase  "or  shall  produce  such 
proof  of  the  demand  as  would  enable  the  claim- 
ant to  recover  in  a  suit  at  law"  C0Dt.ained  in 
Rev.  St.  1879,  {  230.  Beld,  that  an  adminis- 
trator,   satMeauent   to    the    revision   of    1889, 


could  not  be  allowed  a  credit  for  paying  claims 
against  iJie  estate  which  had  not  oeen  allowed 
by  the  probaie  court. 

2.  Const,  art.  4.  S  41,  requires  the  General 
Assembly  to  revise  all  statutes  of  a  general  na- 
ture every  10  years.  Sess.  Laws  May  16, 
1889,  provides  for  a  revision  of  the  statutes, 
and  directs  that  the  revision  shall  contain  "all 
acts  revised  and  amended  or  enacted  during 
the  present  session  of  the  General  Assembly  of 
a  general  nature,"  etc.  Held,  that  the  mere 
appearance  of  a  section  in  the  Revised  Stat- 
utes is  sufficient  authority  for  treating  it  as 
the  law  on  the  subject,  until  it  is  shown  to  be 
Incorrect  by  the  files  in  the  Secretary  of  State's 
office. 

3.  Rev.  St.  1899,  §  130,  prohibits  an  adminis- 
trator from  controlling  the  real  estate  of  the 
decedent,  unless  the  probate  court  shall  be  sat- 
isfied that  it  is  necessary  to  rent  the  estate  for 
the  payment  of  its  debts.  Section  131  author- 
izes repairs  on  houses  in  the  possession  of  the 
administrator.  Sections  100,  101,  authorise 
the  employment  of  labor  to  preserve  the  es- 
tate. A  probate  court  directed  an  administra- 
tor to  complete  buildings  commenced  by  the 
intestate  in  his  lifetime,  and  to  take  charge  of 
the  intestate's  improved  real  estate,  and  to  in- 
sure the  buildings  thereon.  There  was  no 
showing  that  the  personal  estate  of  the  intes- 
tate was  insufficient  to  pay  the  debts.  Held, 
that  the  orders  of  the  court  were  void,  and  the 
sums  paid  by  the  administrator  to  complete  the 
buildings,  to  pay  taxes,  insurance,  and  repairs 
on  the  real  estate  could  not  be  allowed  in  his 
settlement  as  credits,  and  the  rents  accruing 
after  decedent's  death  collected  by  him  could 
not  be  charged  against  him. 

4.  Under  the  express  provisions  of  Rev.  St. 
1889,  I  223,  an  admiuistrator  is  entitled  to  a 
credit  in  bis  settlement  for  a  reasonable  sum 
paid  by  him  for  legal  services. 

Appeal  from  Circuit  Court,  Howell  County; 
W.  N.  Evans,  Judge. 

Proceedings  for  the  final  settlement  of  tbe 
account  of  S.  F.  Canterbury,  as  administra- 
tor of  the  estate  of  Thomas  Johnson,  deceas- 
ed. From  a  Judgment  allowing  the  account, 
T.  J.  Langston,  administrator  de  bonis  non, 
appeals.    Reversed. 

Respondent  Canterbury  was  the  administra- 
tor of  the  estate  of  Thomas  Johnson,  deceas- 
ed. Exceptions  to  bis  final  settlement  were 
filed  by  appellant,  who  is  tbe  administrator 
de  bonis  non.  The  cause  was  carried  by  ap- 
peal to  the  circuit  court,  where  a  final  Judg- 
ment was  rendered  showing  a  balance  due 
the  former  administrator  of  il2.37.  In  order 
to  arrive  at  that  balance,  the  court  allowed 
the  administrator  credit  for  $2,230.87  paid  by 
bim  on  two  notes  executed  by  tbe  Intestate 
in  his  lifetime,  but  which  bad  never  been  al- 
lowed by  the  probate  comt;  also  $6,933.25 
paid  by  bim  to  complete  a  building  intestate 
bad  begun,  but  which  was  unfinished  at  his 
death;  also  sundry  Items  for  taxes  and  in- 
surance on  the  real  estate;  and  $100  attor- 
ney's fees.  The  administrator  de  bonis  non 
appeals  from  that  Judgment,  and  assigns  for 
error  the  allowing  of  those  credits  to  the  ad- 
ministrator. 

W.  J.  Orr,  for  appellant  James  Orchard, 
for  respondents. 


f  4.  See    Executors   and  AdmlnlstratorL   vaL    11, 
Qent.  Dig.  i  4tt. 
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VAIiLIANT.  X  1.  Tbe  requirements  of 
our  statutes  In  reference  to  tbe  presentation 
and  allowance  of  demands  against  the  estate 
of  a  deceased  person  are  so  plain  and  un- 
equivocal that  one  can  scarcely  misconstrue 
them.  Claims  must  be  exhibited  to  tbe  ad- 
ministrator, presented  to  the  probate  court 
for  allowance,  and  established  by  proof.  Sec- 
tions 183-191,  Rey.  St  1889;  same  sections 
184-in3,  Rev.  St.  1889,  Until  a  claim  has 
been  so  allowed  by  the  probate  court,  or  es- 
tablished by  judgment  of  a  circuit  or  other 
court  of  competent  Jurisdiction,  and  classed 
by  the  probate  court,  an  administrator  has 
no  right  to  appropriate  any  of  the  assets  of 
tbe  estate  to  its  payment. 

Section  223,  Rer.  St  1889,  which  was  in 
force  when  this  administration  was  under 
way,  tbe  same  being  now  section  224,  Rev. 
St.  1899,  declares  that:  "Upon  every  settle- 
ment, tbe  executor  or  administrator  shall 
show  that  every  claim  for  which  disburse- 
ments have  been  made  has  been  allowed  by 
the  court  according  to  law."  Thwe  can  be 
no  two  meanings  to  that 

In  McPike  v.  McPIke,  111  Mo.  216,  20  S.  W. 
12,  this  court  sustained  the  ruling  of  a  referee 
in  allowing  an  administrator  credit  for  a  de- 
mand that  had  not  been  allowed  by  the  pro- 
bate court,  but  which  bad  been  established 
before  the  referee  by  satisfactory  proof. 
Tbe  same  ruling  was  made  in  Jacobs  v.  Ja- 
cobs, 99  Mo.  427,  12  S.  W.  467,  Those  cases, 
however,  arose  under  the  statute  as  it  was  in 
1879,  which  was  as  follows:  "Upon  every 
settlement,  the  executor  or  administrator  shall 
show  that  every  claim  for  which  disburse- 
ments have  been  made  has  been  allowed  by 
tbe  court  according  to  law,  or  shall  produce 
such  proof  of  the  demand  as  would  enable  the 
claimant  to  recover  In  a  suit  at  law."  Rev. 
St.  1879,  S  230.  Tbe  amendment  of  that  sec- 
tion, by  striking  out  the  last  clause  and  re- 
ducing It  to  what  we  now  have,  is  a  very 
emphatic  expression  of  legislative  intent  that 
nothing  less  than  the  allowance  of  the  claim 
by  tbe  court  would  avail  the  administrator. 

In  Springfield  Grocer  Co.  v.  Walton  (Mo. 
App.)  69  S.  W.  477,  our  St.  Louis  Court  of 
Appeals  bad  before  It  the  same  question  we 
are  now  considering,  and,  commenting  on  the 
amendment  of  section  230,  Rev.  St  1879,  per 
Barclay,  J.,  said:  "The  alteration  of  the  law 
in  question  was  intended  to  make  the  allow- 
ance by  the  court  an  essential  prerequisite  to 
tbe  payment  of  all  ordinary  demands  against 
an  estate." 

The  learned  counsel  for  respondents  chal- 
lenge the  authenticity  of  tbe  statute  as  It 
now  appears  In  the  revision  of  1899,  and  as 
it  appears  In  that  of  1889,  and  say  that  an 
examination  of  tbe  session  acts  from  1870  to 
1889,  Inclusive,  shows  no  act  of  the  Legisla- 
ture amending  section  230,  Rev,  St  1879. 

Our  Constitution  lays  upon  the  General 
Assembly  the  duty  to  revise  all  statutes  of  a 
general  nature  at  stated  periods.  Section  41, 
art  4.    A  bill  revising  a  statute  must  pass 


regularly  through  tbe  ctaannela  of  legislation, 
but  unless  there  is  some  special  reason  that 
it  should  be  published  In  the  volume  of  ses- 
sion acts,  as,  for  example,  .that  it  passes  with 
an  emergency  clause  as  to  some  new  feature, 
it  Is  not  published  except  in  tbe  volume  of  tbe 
revised  statutes.  Those  volumes  are  as  au- 
thoritative as  the  volumes  containing  session 
acts,  and,  whilst  It  is  possible  for  error  or 
mistake  to  creep  into  one  as  well  as  tbe  oth- 
er, yet  tbe  verity  of  either  cannot  be  ques- 
tioned, except  In  the  face  of  the  original  doc- 
uments on  file  In  the  ottlce  of  the  Secretary  of 
State. 

The  session  of  1889  was  revising  session  of 
the  General  Assembly.  Among  Its  acts  was 
one  entitled  "An  Act  declaratory  of  the  Re- 
vised Statutes  of  tbe  state  of  Missouri,  and 
their  effect,  and  to  provide  for  tbe  collection, 
editing,  printing,  binding,  publishing  and  dis- 
tributing tbe  same,"  approved  May  15,  1889. 
Under  tbe  authority  of  that  act  the  two  vol- 
umes of  our  Revised  Statutes  of  1889  were 
complied  and  published.  The  act  required 
that  tbe  two  volumes  should  contain  "all  acts 
revised  and  amended  or  enacted,  during  tbe 
present  session  of  the  General  Assembly,  of 
a  general  nature,  except"  etc.  Tbe  general 
statutes,  which  are  only  revised  and  anoended 
in  revision  at  that  session,  were  not  publish- 
ed In  the  session  acts,  but  only  In  tbe  vol- 
umes of  revised  statutes  which  was  author- 
ized. A  list  of  the  general  statutes  revised, 
and,  as  so  revised.  Inserted  In  tbe  two  vol- 
omes  under  tbe  title  "Revised  Statutes  of 
Missouri,  1889,"  Is  publislied  in  volume  2,  p. 
2229  thereof.  In  that  list  is  the  title.  "Ad- 
ministration. Chapter  1,"  The  appearance 
of  section  224  In  that  connection  is  full  au- 
thority for  treating  it  as  tbe  law  of  the  sub- 
ject until  It  Is  shown  to  be  Incorrect  by  com- 
parison with  the  original  flies  In  the  office  of 
the  Secretary  of  State, 

To  put  the  matter  at  rest,  however,  we 
will  add  that  there  Is  on  file  In  the  office  of 
the  Secretary  of  State  an  act  of  the  General 
Assembly  entitled,  "An  act  to  revise  and 
amend  chapter  one  of  the  Revised  Statutes  of 
Missouri  of  1879  entitled:  'Of  the  administra- 
tion of  estates  of  deceased  persons,'  approv- 
ed May  24,  1889,"  which  shows  that  section 
230,  Rev.  St  1879,  was  amended  In  the  par- 
ticular above  Indicated,  and  as  It  appears  in 
Rev.  St  1889,  {  223;  same.  Rev.  St  1899,  S 
224, 

The  allowance  of  credit  to  the  administra- 
tor for  the  payment  of  these  two  notes  was 
in  violation  of  the  section  Just  referred  to, 
and  was  error. 

2.  Tliere  Is  no  suggestion  In  the  record  that 
this  estate  In  personalty  was  Insolvent,  that 
Is,  that  it  did  not  have  ample  personalty  to 
pay  Its  debts.  There  was,  therefore,  no  ne- 
cessity for  drawing  the  real  estate  Into  tbe 
administration.  The  heirs  could  have  taken 
immediate  possession  of  their  Inheritance  and 
have  never  been  disturbed. 

It  is  tbe  right  of  an  administrator  to  take- 
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poBsesston  <rf  all  the  personal  property  left 
1)7  the  intestate  without  an  order  therefor 
from  the  probate  conrt,  because  the  title  to 
the  personalty,  for  the  purposes  of  adminis- 
tration, vests  in  him;  the  distributees  cannot 
take  It  until  It  comes  to  them  in  due  course 
of  the  administration.  But  with  real  estate 
It  is  not  80.  It  is  familiar  reading  that  an 
administrator  cannot  lawfully  take  hold  of 
the  real  estate  until  thereto  ordered  by  the 
probate  court,  and  to  this  it  may  with  equal 
totce  be  added  he  cannot  take  hold  of  it  even 
when  the  probate  court  so  orders,  unless  the 
order  Is  founded  on  the  fact  that  the  real 
estate  is  needed  in  the  administration  for  the 
payment  of  debts.  Hall  t.  Bank,  146  Mo. 
418,  46  S.  W.  1000;  2  Woemer,  Am.  L.  of 
Adm'n  (2d  Ed.)  p.  1152;   Burke  t.  CooUdge, 

33  Ark.  ISO;  Sumrall  y.  Sumrall,  24  Miss. 
25S. 

This  conrt  baa  decided  that,  whilst  a  judg- 
ment of  a  probate  court  in  a  cause  within 
its  Jurisdiction  is  entitled  to  all  the  presump- 
tions to  sustain  It  that  are  given  to  a  Judg- 
ment of  a  court  of  general  Jurisdiction,  yet, 
like  a  Judgment  of  a  coxirt  of  general  Juris- 
diction, it  may  be  attacked  even  collaterally, 
if,  when  tested  by  Its  own  accompanying 
record.  It  appears  that  the  conrt  had  no  Juris- 
diction.   Hutchinson  v.  SheUey,  133  Mo.  400, 

34  8.  W.  838.  In  that  case  it  was  held  that 
the  Judgment  of  a  probate  court  ordering  land 
to  be  sold  for  the  payment  of  debts  was  void 
because  the  record  of  the  court  in  the  matter 
showed  that  the  notice  required  by  the  stat- 
ute bad  not  been  given.  This  was  also  held 
in  Toung  v.  Downey,  145  Mo.  250,  46  S.  W. 
lCtS6,  68  Am.  St.  Rep.  568.  It  is  as  essen- 
tial to  the  Jurisdiction  of  the  probate  court. 
In  such  case,  that  the  record  show  that  the 
order  to  take  possession  of  or  to  sell  the 
land  la  baaed  on  a  showing  that  it  is  needed 
to  pay  debts,  as  It  is  that  due  notice  of  the 
proceeding  be  given.  An  order  of  the  pro- 
bate court  to  an  administrator  to  take  charge 
of  real  estate,  not  based  on  such  a  showing,, 
is  of  no  validity. 

That  the  personal  estate  of  an  intestate  is 
primarily  all  that  an  administrator  has  any 
authority  over,  and  that  the  real  estate  de- 
scends to  the  heir  subject  to  be  drawn  into 
the  administration  only  when  It  Is  shown  to 
be  necessary  to  pay  debts  Incurred  by  the  In- 
testate In  his  lifetime,  are  principles  In  the 
law  of  administration  so  well  known  that  It 
vonid  seem  unlikely  that  an  administrator 
would  make  any  mistake  In  that  respect.  Yet 
not  Infrequently  we  find  cases  in  which  ad- 
ministrators, in  good  faith,  have  taken  bold 
of  real  estate  when  they  had  no  right  to  do 
so,  and  have  expended  money  belonging  to 
the  estate  In  its  improvement,  and  thus  com- 
mitted waste  of  assets.  The  disposition  of 
courts  to  obviate  hardships  has  led  In  some 
cases  to  an  amplification  of  the  principles  of 
eqalty  to' shield  the  administrator  where  It 
wag  possible  to  do  so.  But  courts  have  not, 
even  to  avoid  a  hardship,  gone  so  far  as  to 


say  that  an  administrator  may,  even  with 
the  authority  of  the  probate  court,  take  pos- 
session of  real  estate  when  there  Is  no  show- 
ing that  it  is  needed  to  pay  debts.  In  Byrd 
V.  Governor,  2  Mo.  102,  the  intestate  had 
in  his  lifetime  dug  and  walled  a  cellar  as  a 
first  step  In  building  a  house  on  a  lot  he  own- 
ed. The  administratrix,  after  his  death, 
finished  the  house  with  funds  belonging  to  the 
estate.  By  order  of  the  probate  court  the 
house  and  lot  were  sold  to  pay  debts,  and 
brought  at  the  sale  $750.  The  value  of  the 
lot  and  cellar  as  left  by  the  intestate  did  not 
exceed  |100.  The  suit  was  brought  in  the 
circuit  court  against  Byrd,  a  surety  on  the 
administratrix'  bond,  and  was  submitted  to 
the  court  under  an  agreement  between  the 
parties  that  Byrd  was  to  be  permitted  "to 
make  use  of  every  equitable  defense  he  may 
have."  The  court  said:  "As  to  the  strict 
law  of  the  case,  there  can  be  no  doubt. 
The  administratrix,  In  building  the  house, 
made  a  gross  misapplication  of  the  funds  of 
the  estate,  and  her  sureties  were  liable  for 
the  waste  committed.  By  the  agreement, 
however,  the  defendant  may  well  claim  credit 
for  the  Improved  value  of  the  estate,  which 
had  been  applied  towards  the  debts  due  by 
the  intestate." 

That  decision  was  commented  upon  In  Mer- 
ritt's  £2state  v.  Merritt,  62  Mo.  150,  and  the 
principle  deduced  "that  executors  and  admin- 
istrators stand  in  the  position  of  trustees  to 
those  interested  In  the  estates  upon  which 
they  administer,  and  are  liable  only  for 
want  of  due  care  and  skill,  and  that  the 
measure  of  care  and  skill  required  of  them 
Is  that  which  prudent  men  exercise  In  the 
direction  and  management  of  their  own  af- 
fairs." In  thus  stating  that  principle  as  de- 
duclble  from  the  Byrd  Case,  the  court  did 
not  notice  the  fact  that  that  case  really  turn- 
ed on  the  agreement  to  allow  the  defendant 
to  make  use  of  any  equitable  defense  he  might 
have.  That  suit  having  originated  in  the 
drcnit  court,  and  being  a  suit  on  the  l>ond, 
it  does  not  touch  the  question  as  to  the  ex- 
tent to  which  a  probate  court  could  apply 
technical  equity  principles  In  an  administra- 
tor's settlement 

But  the  Merritt  Case  originated  In  the  pro- 
bate court,  and,  therefore,  what  is  there  said 
of  the  duty  to  apply  principles  of  equity  to 
administrators'  settlements  refers  to  probate 
courts.  That  decision,  however,  goes  no  far- 
ther than  to  say  that  where  an  administra- 
trix, using  the  assets  of  the  estate,  carries  on 
a  business  she  had  no  lawful  authority  to 
conduct,  the  creditors  have  no  right  to  charge 
her  with  the  profits  and  refuse  to  credit  her 
with  the  losses  in  the  same  transaction.  In 
such  case.  If  they  treat  her  as  a  trustee  in 
her  own  wrong,  and  claim  the  benefits  of  the 
transaction  In  which  she  has  acted  in  good 
faith,  though  without  lawful  authority,'  they 
must  state  the  account  against  her  on  equita- 
ble principles.  In  that  case  the  administra- 
trix had  undertaken  to  carry  on  the  business 
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of  keeping  a  hotd.  In  which  her  taiuband 
was  engaged  when  be  died;  ahe  paid  the  rent 
tor  the  hotel,  tor  which  the  estate  was  liable 
under  contract  of  the  Intestate,  and  she  kept 
in  use  the  furniture,  which  had  been  apprais- 
ed at  somewhat  over  f  11,000;  this,  when  she 
ceased  the  business,  she  sold  for  $20,000,  of 
which  she  collected  $18,000,  but  failed  to  col- 
lect, because  of  the  insolvency  of  the  party, 
the  remaining  $2,000.  She  made  a  loss  in 
the  hotel  business,  but  did  not  attempt  to 
charge  that  against  the  estate,  but  ahe  did 
claim  credit  for  the  $2,000.  The  court  held 
that  the  rent  was  a  proper  debt  to  pay,  be- 
cause the  estate  was  bound  for  it  at  all 
events,  and  that.  If  the  creditors  claimed  the 
benefit  of  the  advantageous  sale  of  the  furni- 
ture and  received  the  benefit  of  the  $18,000 
collected,  tbey  had  no  right  to  charge  her 
with  the  $2,000  which  she  could  not  collect 
The  court  said:  "The  estate  was  benefited 
several  thousand  dollars  by  the  course  she 
pursued,  and  it  would  be  too  harsh  an  appli- 
cation of  the  doctrine,  under  the  circumstances 
of  this  case,  to  say  that  she  should  bear  all 
the  loss,  and  the  estate  reap  all  the  benefits 
resulting  from  her  skill  and  care."  That  is 
as  far  as  this  court  has  ever  gone  In  the 
direction  of  treating  the  settlement  of  an  ad- 
ministrator in  the  probate  court  like  the  set- 
tlement of  a  trustee  in  a  court  of  equity. 

In  Van  Bibber  v.  Julian,  81  Mo.  618,  the 
administrator  had  expended  money  In  im- 
provement of  the  real  estate,  and,  in  a  pro- 
ceeding by  the  creditors  to  subject  the  real 
estate  to  the  payment  of  their  debts,  the 
heirs  resisted  on  the  ground  that  the  credit- 
ors should  pursue  the  administrator  to  re- 
cover the  amount  expended  by  him  in  the 
Improvements,  as  for  a  waste  of  assets,  be- 
fore calling  on  the  heirs  to  surrender  the 
land.  But  the  court  held  that  the  heirs  could 
not  withhold  the  land  with  the  improve- 
ments from  the  creditors  and  send  them  to 
sue  the  administrator  and  his  sureties  for 
the  money  which  he  had  unlawfully  expend- 
ed in  making  the  Improvements.  That  was 
a  controversy  between  the  creditors  and  the 
heirs. 

Those  cases  may  be  taken  as  authority  for 
the  proposition  that  where  an  administrator, 
acting  In  good  faith,  has  gone  outside  of  his 
lawful  bounds,  and  used  money  of  the  estate 
In  carrying  on  a  trade  or  other  business  or 
in  improvement  of  real  estate,  if  the  profits 
of  his  venture  are  to  be  brought  into  the 
estate,  he  is  entitled,  as  against  those  profits 
and  within  their  limits,  to  credit  for  bis  un- 
anthorlzed  outlays.  But  they  are  no  author- 
ity for  sajring  that  such  outlays  were  law- 
ful, or  that  the  peculiar  character  of  an  ad- 
ministrator Is  merged  into  and  lost  in  that 
of  a  general  trustee.  Applying  the  principles 
to  be  deduced  from  those  decisions  to  the 
facts  of  this  case.  If  the  heirs,  who  are  the 
exceptors  here,  object,  as  they  have  a  right 
to  do,  to  allowing  the  administrator  credit 
for  moneys  expended  by  him  in  taxes  and 


Improvements  on  the  real  estate,  they  can- 
not demand  that  he  be  charged  in  bis  settle- 
ment as  administrator  with  rents  received 
by  him  from  the  real  estate.  If  one  side  of 
the  account  affecting  the  real  estate  is  to  be 
cut  out,  the  other  side  must  go  also.  We  do 
not  mean  to  Imply  that  an  administrator 
may  not,  under  some  circumstances,  by  un- 
warranted intermeddling  with  real  estate, 
render  himself  liable  to  account  as  adminis- 
trator for  rents  received,  but  what  we  now 
say  is  in  reference  to  the  facts  of  thle  case. 
And  what  we  have  Jast  said  of  taxes  apply- 
ing only  to  such  as  have  accrued  since  the 
death  of  the  intestate,  the  statute  expressly 
makes  it  the  duty  of  the  administrator  to 
pay  "all  debts,  including  taxes  due  the  es- 
tate or  any  county  or  incorporated  city  or 
town."  Section  184,  Rev.  St  1899.  The 
word  "debts"  in  that  connection  means  debts 
dne  by  the  intestate  at  his  death.  Of  course, 
it  Is  the  duty  of  the  administrator  to  pay 
taxes  which  have  accrued  since  the  death  of 
the  intestate  on  property,  real  and  personal, 
lawfully  in  his  hands  for  administration,  but 
the  section  Just  referred  to  concerns  only 
debts  which  the  intestate  owed.-  Let  as  turn 
now  to  the  facts  of  this  case. 

When  the  Intestate  died,  be  left  In  the 
coarse  of  constraction,  on  a  lot  belonging  to 
him,  a  building  designed  for  a  store  and  op- 
era house.  The  walls  of  the  structure  were 
up,  and  the  roof  was  on,  but  the  fioors,  win- 
dows, doors,  etc.,  wore  not  in,  and  the  balld- 
ing  was  otherwise  unfinished.  In  reference 
to  that,  the  probate  court  made  this  order: 
"It  Is  ordered  by  the  court  that  Sam  F.  Can- 
terbury, administrator  of  the  estate  of  Thom- 
as Johnson,  deceased,  proceed  as  speedily 
as  possible  with  the  completion  of  said  build- 
ing, and  in  a  manner  that  will  be  to  the  best 
Interest  of  the  estate,  and  that  he  finish  and 
complete  the  lower  story  and  basement  In  a 
manner  as  near  as  may  be  the  original  plan 
and  idea  of  Thomas  Johnson  before  his 
death,  taking  care  to  see  that  the  same  Is 
done  with  as  little  cost  as  is  practicable, 
considering  the  welfare  of  the  estate,  and 
that  he  complete  and  finish  the  upper  room 
for  an  opera  or  hall  room,  and  that  the  same 
be  done  economically  and  in  a  manner  that 
the  same  will  command  the  best  rent  obtain- 
able, and  that  he  use  all  the  materials  now 
on  band  for  that  purpose,  and  buy  other  and 
necessary  materials  and  employ  necessary 
labor,  and  that  he  have  Judgment  for  all 
moneys  by  him  expended."  The  court  also 
made  this  order:  "Ordered  by  the  court  that 
Sam  F.  Canterbury,  administrator  of  the  es- 
tate of  Thomas  Johnson,  deceased,  take 
charge  of  all  the  improved  real  estate  be- 
longing to  the  estate  of  Thomas  Johnson,  de- 
ceased, and  that  be  proceed  to  collect  the 
rents  now  due  and  to  become  due,  and  that 
he  proceed  without  further  order  from  this 
court  to  rent  all  properly  now  vacant,  or 
that  may  hereafter  become  vacant  to  the 
best  advantage  of  said  estate,  and  to  naake 
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wucb  anangementB  In  regard  to  farther  rent- 
log  of  said  property  aa  may  seem  best  to 
him,  BO  that  the  Interest  of  said  estate  may 
be  advanced."  And  this:  "Now  on  this  day 
romes  the  above-named  administrator,  and 
files  tala  petition,  wherein  he  states  that  said 
estate  owns  several  brick  business  houses 
and  other  buildings  of  value,  and  for  the  pro- 
tection of  said  estate  said  buildings  should 
be  insured  against  the  loss  or  damage  by 
Are,  and  he  calls  the  attention  of  the  court 
to  the.  fact  that  there  is  no  money  in  his 
hands  belonging  to  said  estate;  and  he  there- 
fore prays  the  court  to  make  an  order  au- 
thorizing him  to  borrow  sufficient  money 
from  time  to  time  to  keep  said  property  in- 
sured. The  court,  after  hearing  said  appli- 
cation and  all  the  evidence  relating  thereto, 
and  being  fully  satisfied  that  it  would  be  to 
the  interest  of  said  estate,  therefore  orders 
and  anthorizes  the  said  administrator  to  bor- 
row or  advance  sncb  sums  of  money  from 
time  to  time  as  will  be  necessary  to  keep 
said  property  properly  insured;  provided, 
that  said  administrator  shall  not  pay  to  ex- 
ceed eight  per  cent  interest  for  such  money, 
and  said  administrator  shall  have  credit  for 
all  money  so  expended." 

After  these  orders  were  made  three  of  the 
beirs  came  into  court,  and  moved  to  vacate 
tlie  order  authorizing  the  administrator  to 
take  charge  of  the  real  estate,  on  the  ground 
that  the  record  showed  no  ground  for  such 
order,  and  "that  there  are  no  debts  due  and 
owing  by  said  estate,  and  the  personal  prop- 
erty of  said  estate  was,  at  the  date  of  said 
order,  and  is,  more  than  sufficient  to  pay  off 
and  discbarge  aU  debts  by  said  estate."  The 
court  overruled  the  motion.  Under  those  or- 
ders the  administrator  took  charge  of  all  the 
real  estate,  paid  out  money  for  insurance, 
taxes,  etc.,  and  for  labor  and  materials  to 
finish  the  buUding.  AU  of  these  acts  were 
In  disregard  of  the  law.  The  evidence  sliowB 
tliat  he  did  this  at  the  request  of  some  of 
the  heirs.  That  fact  may  furnish  a  basis  for 
adjustment  of  the  matter  with  the  heirs,  but 
It  cannot  enter  into  the  consideration  of  the 
settlement  of  the  administrator. 

Respondents  rely  on  section  100  or  101, 
Bev.  St  1899,  for  authority  to  do  what  was 
done.  Those  sections  are  a  part  of  article 
3,  relating  to  the  personal  estate,  and  they 
have  nothing  to  do  with  realty.  The  only 
authority  in  the  probate  court  to  order  the 
administrator  to  take  charge  of  the  real  es- 
tate for  the  purpose  of  collecting  rents  is 
section  130,  Rev.  St.  1899,  and  that  is  lim- 
ited "for  the  payment  of  debts." 

The  next  section,  authorizing  repairs  on 
bouses,  etc.,  refers  to  real  estate  in  control 
of  the  administrator  after  he  has  taken 
charge  of  it  under  the  terms  of  section  130, 
and  even  the  authority  to  make  the  repairs 
there  permitted  is  guarded  and  allowed  only 
when  "the  repairs  can  be  done  without  preju- 
dice to  the  creditors." 

To  the  extent,  therefore,  that  assets  of 


the  estate  have  been  used  by  the  admlnistra 
tor  to  complete  the  building  in  question  to 
pay  for  taxes,  insurance,  and  repairs  on  the 
real  estate  left  by  the  intestate,  except  taxes 
accrued  before  tils  death,  there  has  been  a 
devastavit,  and  the  same  should  not  be  al- 
lowed to  the  credit  of  the  administrator  in 
his  settlement.  But  when  those  items  are 
taken  out  of  the  account  any  items  of  rent 
with  which  the  administrator  may  have 
charged  himself,  accruing  since  the  death  of 
the  intestate,  must  also  be  taken  out 

S.  The  court  properly  allowed  the  admin- 
istrator credit  for  a  reasonable  fee  paid  by 
him  for  legal  advice  and  service.  Section 
223,  Rev.  St  1899,  authorizes  such  credit 

For  the  errors  above  pointed  out,  the  judg- 
ment is  reversed,  and  the  cause  remanded  to 
be  retried  according  to  the  law '  as  herein 
expressed.    AU  concur. 


LAWYERS'  CO-OP.  PUB.  CO.  t.  GORDON. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Feb.  18.  1903.) 

TRIAL— SUBMISSION   OF  CAtTSB— NONSTTIT. 

1.  Where,  in  a  cause  tried  to  the  court,  at 
the  close  of  the  evidence  of  plaintiff  the  de- 
fendant filed  a  demurrer  to  the  evidence,  and 
at  the  close  of  the  evidence  of  the  defendant 
the  court  took  the  cause  under  advisement, 
and  the  parties  were  required  to  furnish  briefs, 
there  was  a  final  sabmission  of  both  the  law 
and  facts  to  the  court;  and  under  Rev.  St. 
1809,  I  639,  providing  that  plaintiff  may  take 
a  nonsuit  before  the  cause  is  finally  submitted, 
but  not  afterwards,  the  granting  of  a  nonsuit 
at  the  next  term,  after  decision  for  the  defend- 
ant was  announced,  was  error. 

2.  Under  Rev.  St  1899,  {  695,  providing  that 
in  cases  tried  before  the  court  it  shall  not  be 
necessary  to  state  its  finding^,  except  general- 
ly, nnless  a  special  finding  is  requested,  where 
a  plaintiff  desires  to  retain  the  right  to  take  a 
nonsuit  until  after  the  questions  of  law  are  de- 
cided he  should  request  a  special  finding  there- 
on before  the  issues  of  fact  are  submitted. 

Appeal  from  Circuit  Court,  Boone  County; 
Jno.  A.  Hockaday,  Judge. 

Action  by  the  Lawyers'  Co-operative  Pub- 
lishing Company  against  Webster  Gordon. 
From  an  order  setting  aside  a  verdict  in  favor 
of  defendant,  and  permitting  plaiutifC  to  take 
a  nonsuit,  defendant  appeals.  Afflrme-l  by 
the  Court  of  Appeals,  and  transferred  to  the 
Supreme  Court.     Reversed. 

Curtis  HaydMi,  N.  T.  Gentry,  and  B.  W. 
Hinton,  for  appellant  W.  H.  Truitt,  Jr.,  for 
respondent 

MARSHALL,  J.  This  Is  an  action  of  as- 
sumpsit, on  account,  to  recover  a  balance  of 
$100  for  goods  sold  and  delivered  to  defend- 
ant at  hla  request  The  answer  is  a  general 
denial,  supplemented  by  a  special  plea  that 
the  plalntitr  is  a  foreign  corporation,  and  has 
never  complied  with  the  laws  of  this  state  re- 

f  1.  See  Dlsmliial  and  Noniult,  voL  IT,  Cent.  Die. 
ii  IS,  16,  20. 
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spectlng  foreign  corporations,  and  therefore 
Is  not  entitled  to  sue.  TTi>on  the  trial  the 
plaintiff  offered  tbe  deposition  of  Its  treasur- 
er, who  testified  to  the  state  of  the  account; 
and  the  plaintiff  then  called  tbe  defendant, 
by  whom  it  showed  a  written  contract  for  the 
sale  of  the  goods,  and  whose  testimony  fur- 
ther tended  to  show  that  tbe  plaintiff  bad  not 
performed  Its  part  of  the  written  contract, 
and  had  not  delivered  all  tbe  goods  contract- 
ed for  and  embraced  In  tbe  account  sued 
upon,  and  that  be  had  paid  for  all  the  goods 
delivered,  except,  perhaps,  two  of  tbe  books, 
as  to  which  he  was  uncertain.  Tbe  record 
then  shows  tbe  following  order:  "Now  on 
this  day  comes  the  plaintiff  by  its  attorney, 
and  tbe  defendant  comes  in  person  and  by 
bis  attorneys,  and,  this  case  being  called  for 
trial,  ttotb  parties  answer  'Ready,'  and,  nei- 
ther party  requiring  a  jury,  tbe  Issues  herein 
joined  are  submitted  to  tbe  court  by  oral  con- 
sent in  open  court,  entered  on  the  minutes, 
and  at  the  close  of  the  evidence  of  plaintiff 
the  defendant  flies  demurrer  to  tbe  evidence, 
and  at  tbe  close  of  the  evidence  of  defendant 
tbe  court  doth  take  this  cause  under  advise- 
ment on  the  demurrer  and  evidence  lutil 
next  term,  and  tbe  parties  are  required  to 
furnish  briefs  In  vacation.  And  thereafter, 
on  tbe  13tb  day  of  February,  1900,  during  tbe 
regular  February  term,  the  court  announced 
its  finding  and  verdict  for  tbe  defendant.  And 
after  the  verdict  was  announced  by  the  court, 
plaintiff  asked  leave  to  take  a  nonsuit,  which 
the  court  refused  to  permit  him  to  do."  Tbe 
plaintiff  in  due  time  filed  a  motion  for  a 
new  trial,  alleging,  inter  alia,  error  of  tbe 
court  in  refusing  to  allow  tbe  plaintiff  to  take 
a  nonsuit.  Thereafter  the  court  entered  the 
following  order:  "Now  at  this  day  come  the 
parties  hereto,  plaintiff  and  defendant,  by 
their  respective  attorneys,  and  tbe  motion 
heretofore  filed  by  plaintiff  to  set  aside  the 
/erdict  in  this  cause,  coming  on  to  be  heard, 
and  being  seen  and  heard  by  the  court,  is 
sustained,  for  the  purpose  of  permitting  plain- 
tiff to  take  a  nonsuit,  whereupon  plaintiff 
takes  nonsuit.  It  is  therefore  ordered  and  ad- 
judged by  the  court  that  the  defendant  have 
and  recover  of  the  plaintiff,  the  Lawyers'  Co- 
operative Publishing  Company,  and  W.  H. 
Trultt,  Jr.,  its  security,  all  cost  of  this  cause, 
and  have  thereof  execution."  The  defendant 
saved  proper  exception  to  this  ruling  of  the 
court,  and  filed  a  motion  to  set  it  aside,  which 
being  overruled,  he  appealed  to  tbe  Kansas 
City  Court  of  Appeals.  That  court  aflirmed 
tbe  judgment  below,  but  transferred  the  cause 
to  this  court,  because  one  of  tbe  judges  of 
that  court  deemed  tbe  decision  to  be  in  con- 
filct  with  the  decision  of  tbe  St.  Louis  Court 
of  Appeals  in  the  case  of  McLean  v.  Stuve, 
15  Mo.  App.  317,  and  therefore,  under  section 
6  of  the  amendment  of  ISSi  to  article  6  of  the 
Constitution,  this  court  has  jurisdiction,  and 
must  rehear  and  determbie  tbe  case  as  in  case 
of  jurisdiction  obtained  by  ordinary  appellate 
process. 


The  ruling  of  tbe  trial  court  In  SDStalning 
the  plaintiffs  motion  for  a  new  trial  "for 
tbe  purpose  of  permitting  plaintiff  to  take  a 
nonsuit"  is  tbe  vital  point  involved  here. 
Tbe  Kansas  City  Court  of  Appeals  affirmed 
this  ruling  on  the  ground  that  the  trial  court 
erred  in  refusing  to  allow  tbe  plaintiff  to 
take  a  nonsuit,  and  corrected  that  error  by 
the  ruling  In  question.  That  appellate  court 
cited  two  cases  decided  by  it,  in  support  of 
Its  decision,  to  wit,  Wilson  ▼.  Stark,  42  Mo. 
App.  376,  and  Mayer  v.  Old,  61  Mo.  App.  214. 
And  counsel  for  plaintiff  supplements  these 
references  with  tbe  case  of  Lawrence  v. 
Shreve,  26  Mo.  492.  It  Is  said  these  cases  lay 
down  a  different  rule  from  that  announced 
In  McLean  v.  Stuve,  15  Mo.  App.  317.  But 
a  careful  analysis  of  these  cases,  and  a  dif- 
ferentiation of  the  facts  in  judgment,  wlU 
show  that  there  is  no  such  difference  between 
the  decisions  of  the  two  courts  of  appeals  in 
their  prior  decisions,  and  that  no  such  con- 
flict exists  between  such  prior  decisions  of  tbe 
two  courts  of  appeals  and  the  decision  of  this 
court  in  Lawrence  v.  Shreve,  supra.  Section 
639,  Rev.  St  1899,  provides:  "The  plaintiff 
shall  be  allowed  to  dismiss  his  suit  or  take  a 
nonsuit  at  any  time  before  the  same  is  final- 
ly submitted  to  tbe  jury,  or  to  the  court  sit- 
ting as  a  jury,  or  to  the  court,  and  not  after- 
ward." Tills  statute  has  been  in  force  since 
before  the  decision  in  Lawrence  v.  Shreve, 
26  Mo.  492,  which  was  In  1858,  except  that 
tbe  wwds,  "and  not  afterward"  were  added 
in  the  revision  of  1865.  Necessarily  all  of  the 
cases  have  gone  off  upon  an  application  of 
this  statute  to  tbe  facts  in  each  case,  and  the 
construction  of  the  meaning  of  the  statute  as 
to  when  a  case  Is  finally  submitted.  In  Mc- 
Lean V.  Stuve,  15  Mo.  App.,  loc.  clt  320,  It  is 
said:  "The  appellant  complains  that,  after 
the  parties  bad  submitted  their  instructions 
to  the  court,  the  court  took  the  questiona  of 
law  thereby  presented  under  advisement  [the 
italics  are  superadded],  and  held  them  under 
advisement  until  a  future  term,  when,  with- 
out notifying  the  parties  to  be  present,  tbe 
learned  judge  came  into  court  and  rendered 
his  decision  upon  these  Instructions,  and  at 
once  gave  judgment  for  the  defendant,  where- 
by tbe  plaintiff  was  deprived  of  the  oppor- 
tunity of  taking  a  nonsuit.  If  these  were  the 
real  facts,  the  action  of  the  court  wcu  er- 
roneous. Laurrence  v.  Shreve,  26  Mo.  492. 
But  it  does  not  appear  that  these  were  the 
facts."  (The  italics  are  superadded.)  The 
court  then  quotes  the  record  entries,  and 
shows  that  the  court  did  not  simply  take  the 
questions  of  law  presented  by  the  parties  un- 
der advisement,  as  the  plaintiff  contended, 
but  that  the  case  was  submitted  to  the  court 
"upon  the  evidence  and  proofs  adduced,  and 
tbe  court  takes  time  to  consider  thereof." 
The  court  further  points  out  that.  If  tbe  plain- 
tiff bad  not  intended  to  finally  submit  the 
case  upon  both  the  law  and  the  facts,  he 
sboidd  have  notified  the  court  that  be  desired 
to  submit  only  the  questions  of  law.  and  that 
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be  desired  to  take  a  nonsuit  If  the  ruling  of 
the  coort  upon  the  law  was  adverse  to  him. 

In  Wilson  y.  Stark,  42  Mo.  App.  376,  the 
facts  were  that  the  case  was  tried  and  sub- 
mitted, and  taken  under  advisement  by  the 
tourt.  No  instructions  were  asked.  There- 
after, on  October  25,  1880,  "the  Judge  of 
the  court  was  proceeding  to  announce  its 
decision  in  defendant's  favor,  when,  at  the 
request  of  plalntlfTs  counsel,  the  finding  and 
Judgment  were  withheld,  to  permit  plaintiff's 
counsel  to  prepare  and  submit  declarations 
of  law.  Subsequently,  and  during  the  same 
term,  to  wit,  November  1,  1889,  the  plaln- 
tilTg  counsel  did  submit  several  Instruc- 
tions. The  court  Immediately  took  up  the 
cause  and  passed  on  the  instructions,  giving 
some  and  refusing  others.  Thereupon  plain- 
tiff asked  leave  to  take  a  nonsuit,  which 
the  court  denied,  and  proceeded,  over  the 
objections  of  tbe  plaintiff,  to  enter  a  Judg- 
ment in  the  cause."  The  Kansas  City  Court 
of  Appeals  beld  that  It  was  error  to  refuse 
to  alk>w  the  plaintiff  to  take  a  nonsuit  under 
such  dicumstances.  And  that  Judgment  of 
that  Court  of  Appeals  tvas  manifestly  right 
For  when  tbe  case  was  originally  submitted 
no  instructions  were  asked,  and,  when  about 
to  enter  a  Judgment,  the  court,  at  the  plain- 
tiff's request,  withheld  the  finding  and  Judg- 
ment so  as  to  permit  the  plalntilTs  counsel 
to  prepare  and  submit  declarations  of  law. 
This  was  clearly  a  setting  aside  of  the  orig- 
inal submission,  and  a  reopening  of  tbe  case 
to  let  in  matters  that  were  not  before  tbe 
coart  when  tbe  case  was  originally  submit- 
ted. Then,  when  the  Instructions  were  ask- 
ed and  ruled  on,  and  before  the  case  was 
again  submitted  to  the  court,  the  plaintiff 
asked  leave  to  take  a  nonsuit,  and  the  court 
denied  the  request  The  plaintlflf  was  clear- 
ly within  the  protection  of  the  statute,  and 
tbe  ruling  of  the  Kansas  City  Court  of  Ap- 
peals In  reversing  the  Judgment  was  correct 
There  Is  no  confilct  between  this  decision 
and  that  of  the  St  Louis  Court  of  Appeals 
in  McLean  v.  Stuve.  15  Mo.  App.,  loc.  cit.  320, 
for  in  the  latter  case  It  was  clearly  said 
the  action  of  a  court  under  such  circumstan- 
ces would  be  erroneous. 

In  Mayer  v.  Old,  61  Mo.  App.  214,  tbe 
case  was  tried  before  the  court,  the  plaintiff 
a4dnced  bis  evidence,  the  defendant  demur- 
red to  tbe  evidence,  the  court  sustained  the 
demurrer,  and  the  plaintiff  asked  to  take  a 
nmsnlt  with  leave,  but  the  court  denied 
him  such  right,  and  entered  a  Judgment  for 
the  defendant  There  can  be  no  room  for 
donbt  that  tbe  Kansas  City  Court  of  Appeals 
was  right  in  holding  the  ruling  of  the  trial 
?oart  to  be  erroneous,  for  it  Is  quite  too 
obvious  for  discussion  that  the  case  never 
*«s  finally  submitted,  and  therefore  the 
plaintiff  had  a  right,  under  the  statute,  to 
take  a  nonsuit  There  is  no  conflict  between 
thss  case  and  tbe  ca'se  of  McLean  v.  Stuve, 
topra. 

None  of  these  cases,  however,  involved  the 


question  that  is  present  in  tbe  case  at  bar, 
for  here  the  record  says  the  case  was  tried, 
and  "the  Issues  herein  Joined  are  submitted 
to  the  court  by  oral  consent  In  open  court 
entered  on  the  minutes,  and  at  tbe  close  of 
the  evidence  of  plaintiff  the  defendant  files 
demurrer  to  the  evidence,  and  at  the  close  of 
tbe  evidence  of  the  defendant  the  court  doth 
take  this  cause  under  advisement,  on  the 
demurrer  and  evidence,  until  next  term,  and 
the  parties  are  required  to  furnish  briefs  in 
vacation."  Here  there  Is  a  clear,  final  sub- 
mission of  both  tbe  law  and  tbe  facts  to  the 
court,  and  tbe  court  took  the  whole  case  un- 
der advisement  Afterwards,  at  the  next 
term,  the  court,  without  ruling  upon  tbe  de- 
fendant's demurrer  to  the  evidence,  "announ- 
ced the  finding  and  verdict  for  the  defend- 
ant." The  record  then  says:  "And  after  the 
verdict  was  announced  by  the  court,  plaintlfl 
asked  leave  to  take  a  nonsuit  which  the 
court  refused  to  permit  him  to  do."  Hence 
the  plaintiff  has  not  brought  itself  within 
the  rule  laid  down  in  either  or  any  of  the 
said  decisions  of  either  of  tbe  courts  of  ap- 
peals. Therefore  the  plaintiff  must  find 
some  authority  from  some  other  source  to 
support  his  claim  that  there  was  no  final 
submission  of  this  cause,  and  that  it  was 
entitled  to  take  a  nonsuit.  The  plaintiffs' 
counsel  cites  Lawrence  v.  Shreve,  26  Mo. 
492,  as  affording  such  authority.  Outside  of 
what  Is  said  in  the  opinion,  the  facts  In  that 
case  do  not  appear.  Tbe  opinion  of  Napton, 
J.,  Is  as  follows:  "We  tbbik  the  plaintiff 
should  have  been  allowed  to  take  a  nonsuit 
In  this  case.  The  statute  says:  'The  plain- 
tiff shall  be  allowed  to  dismiss  his  suit,  or 
take  a  nonsuit,  at  any  time  before  the  same 
is  finally  submitted  to  tbe  Jury,  or  the  court 
sitting  as  a  Jury,  or  to  tbe  court.'  When  a 
case  is  tried  by  a  Jury,  it  has  been  the  uni- 
form const}-uction  of  this  law,  In  practice, 
to  allow  a  party  to  get  tbe  opinion  of  the 
court  upon  the  law  of  his  case  in  the  form 
of  instructions,  and  then  withdraw  his  suit 
If  that  opinion  Is  imfavorable.  The  same 
opportunity  ought  to  be  afforded  In  cases 
where  the  court  is  permitted  to  decide  the 
law  and'  try  tbe  facts  as  a  Jury,  if  tbe  par- 
ties request  a  declaration  of  the  law  from 
tbe  court.  In  this  case  the  court  took  the 
question  of  law  under  advisement,  and  when 
the  decision  was  made  the  whole  case  was 
decided  together,  and  no  opportunity  given 
for  a  nonsuit  The  instruction  given  for 
tbe  defendant  was  merely  an  Instruction,  up- 
on the  evidence,  that  the  plaintiff  was  not 
entitled  to  recover;  but  the  character  of 
the  Instruction  cannot  vary  tbe  rights  of  the 
parties,  and  would  rather  seem  to  make  it 
more  imperative  on  the  court  to  give  the 
plaintiff  an  opportunity  of  determining 
whether  Jie  would  proceed  further  with  the 
case.  Tbe  plaintiff  cannot  insist  upon  im- 
mediate determination  of  tbe  law  asked  for 
by  the  instructions  offered;  but  if  the  court 
takes    them    under    advisement,    proceeding 
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with  other  business,  it  would  seem  to  be 
reasonable,  wbere  no  day  is  announced,  or 
by  some  rule  of  court  established,  In  which 
the  decision  will  be  made  known,  that  the 
parties  or  their  counsel  should  be  Informed 
when  the  court  is  ready  to  determine  the  In- 
structions. Any  other  practice  would  de- 
prive plaintiff  of  the  right  given  him  by  the 
statute  to  take  a  nonsuit  at  any  time  before 
the  final  submission  of  the  case.  The  Judg- 
ment will  be  reversed,  and  the  plaintifC  has 
leave  to  enter  a  nonsuit.  The  other  judges 
concur."  It  will  be  observed,  however,  that 
that  case  is  unlike  the  case  at  bar,  for  the 
reason  that  it  is  not  stated  in  the  opinion, 
and  does  not  otherwise  appear  anywhere  In 
the  report  of  the  case,  that  the  whole  case 
was  never  finally  submitted  to  the  court 
It  is  distinctly  stated  in  the  opinion,  "In 
this  case  the  court  took  the  question  of  law 
under  advisement  [the  italics  are  superadd- 
ed], and  when  the  decision  was  made  the 
whole  case  was  decided  together,  and  no 
opportunity  given  for  a  nonsuit."  The  case 
was  tried  before  the  court.  At  the  close  of 
the  plaintiffs  evidence  the  defendant  demur- 
red to  the  evidence.  The  court  took  the 
question  of  law  under  advisement.  The 
question  of  law  was  whether  the  plaintiff 
had  made  out  a  prima  facte  case.  The  de- 
fendant had  introduced  no  evidence.  The 
whole  case  was  not  finally  submitted  to  the 
court  for  decision.  Such  a  submission  was 
only  a  qualified  submission,  or,  more  prop- 
erly speaking,  it  amounted  only  to  a  sus- 
pension of  the  trial  until  the  court  could  de- 
cide whether  the  demurrer  to  the  evidence 
should  be  sustained  or  overruled.  It  was 
in  no  proper  sense  a  final  submission.  For 
if  it  had  been  overruled,  the  plaintiff  was 
not  entitled  to  an  Immediate  judgment,  but 
the  defendant  would  have  been  entitled  to 
introduce  his  defense.  So,  on .  the  other 
band,  if  it  was  sustained,  the  plaintiff  was 
entitled  to  take  a  nonsuit,  because  the  trial 
had  never  ended,  and  the  case  was  never 
submitted.  Therefore  the  decision  in  that 
case  was  clearly  right  but  it  affords  no 
precedent  for  the  ruling  in  this  case.  Aside 
from  this,  however,  what  Is  said  In  that  case 
and  the  other  cases  cited  must  be  read  in 
the  light  of  the  facts  in  judgment  in  each 
case,  and  remarks  that  were  proper  and 
pertinent  In  those  cases  might  be  most  mis- 
leading if  applied  to  cases  involving  different 
conditions.  "In  debt  upon  an  obligation,  up- 
on demurrer,  the  case  being  argued,  the 
opinion  of  the  court  was  against  the  plain- 
tiff, and  rule  given  that  judgment  should 
be  entered  for  the  defendant,  and  the  plain- 
tiff prayed  that  he  italgbt  be  nonsuited;  and 
because  he  had  at  the  same  term  appeared, 
and  argned  by  his  counsel,  and  had  prayed 
judgment,  he  could  not  be  nonsuited  the 
same  term."  7  Bacon's  Abr.  tit  "Nonsuit," 
D,  p.  219,  with  Am.  &  Eng.  Dec.  by  Bouvier. 
The  same  author  (page  220)  says:  "Bat 
after  vardict  or  after  the  cause  has  been 


opened,  he  cannot  become  nonsnlt  but  by  leave 
of  court"  To  the  same  effect  the  American 
annotator  cites  Locke  v.  Wood,  16  Mass. 
816;  Hendrlck  v.  Stewart  1  Overt  476;  and 
Haskell  v.  Whitney,  12  Mass.  49.  In  Locke 
V.  Wood,  supra,  when  the  verdict  was  return- 
ed, and  before  it  was  recorded,  the  plaintiff 
moved  tliat  the  verdict  be  set  aside,  and 
for  leave  to  discontinue,  which  was  denied, 
and  the  verdict  was  recorded;  the  trial  court 
holding  it  to  be  in  the  discretion  of  the  court 
to  allow  a  nonsuit  after  a  verdict  rendered, 
and  believing  it  to  be  dangerous  to  estab- 
lish such  a  precedent  Tbe  plaUitlff  con- 
tended that  a  plaintiff  was  entitled  to  take 
a  nonsuit  or  to  discontinue  at  any  stage  of 
-the  action  before  judgment  "But  the  court 
were  of  opinion  that  there  was  no  such  right 
and  tliat  after  a  cause  is  opened  to  the  jury, 
and  begun  to  be  proceeded  in  before  them, 
the  parties  are  entitled  to  a  verdict  unless 
the  court  should,  in  its  discretion,  allow  a 
nonsuit  or  discontinuance."  In  Hendrlck  v. 
Stewart,  supra,  it  was  said:  "Tbe  case  in 
Haywood  is  decisive  that  the  nonsuit  should 
be  demanded  after,  the  jury  return  their  ver- 
dict and  before  it  is  recorded.  Upon  this 
last  ground,  we  are  of  opinion  that  the  mo- 
tion was  made  too  late,  and  that  tbe  rale 
must  be  discharged."  In  Haskell  ▼.  Whit- 
ney, 12  Mass.  49,  it  was  held  that  after  the 
parties  had  consented  to  a  reference  of  the 
case,  with  a  stipulation  that  a  judgment  might 
be  entered  upon  the  report  neither  party 
could  rescind  the  agreement  and  that  the 
plaintiff  was  not  entitled  to  take  a  nonsuit 
In  a  note  to  this  case  at  pages  60,  61  will 
be  found  quite  a  collection  of  cases  bearing 
upon  the  right  of  a  plaintiff  to  take  a  non- 
suit 

These  cases,  of  course,  are  not  controlling 
authority  In  this  case,  nor  did  they  arise  un- 
der statutes  altogether  like  ours;  but  they 
serve  to  throw  light  upon  the  practice  In  this 
regard,  and  are  valuable  aids  In  construing 
the  meaning  of  our  statute  as  to  when  a  case 
Is  considered  as  finally  submitted  to  the  court 
In  Templeton  v.  Wolf,  19  Mo.  101,  after  the 
evidence  was  closed,  and  the  Instructions  had 
been  given,  the  plaintiff  asked  leave  to  take 
a  nonsuit  which  the  trial  court  refosed. 
This  court  held  such  refusal  to  be  error,  and 
Gamble,  J.,  said:  "The  statutes  of  this  state 
have  always  recognized  the  right  of  a  plain- 
tiff to  take  a  nonsuit,  and  have  Umlted  its 
exercise  to  tbe  time  previous  to  the  retiring 
of  the  Jury  to  consider  their  verdict"  By 
a  parity  of  reasoning,  the  right  to  take  a  non- 
suit in  a  case  tried  before  the  court  without 
a  jury  should  be  limited  to  the  time  previous 
to  the  court  taking  the  case  under  advise- 
ment for  the  purpose  of  deciding  it  In  Wood 
v.  Nortman,  85  Mo.,  loc.  dt  303,  a  record  of 
a  previous  trial  was  offered  in  evidence,  from 
which  it  appeared  that  the  case  was  tried 
and  a  judgment  entered  on  October  1,  1877; 
that  on  October  8,  1877,  the  plaintiff  moved 
to  set  aside  the  verdict,  "stating  as  the  ground 
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of  the  motion  that  tbe  case  was  not  snbmltted 
OD  tbe  meritB,  but  upon  the  question  whether 
or  not  the  plaintiff  abonld  be  permitted  to 
Introduce  farther  evidence  in  support  of  bia 
case,  and  because  it  was  understood  by  the 
court  and  the  parties,  before  the  judgment 
was  rendered,  the  plaintiff  might  have  the 
right  of  entering  a  nonsuit"  The  court  sus- 
tained tbe  motion,  and  permitted  the  plain- 
tiff to  take  a  nonsuit  The  question  became 
Important  in  Wood  v.  Nortman,  because,  If 
tlie  nonsuit  was  properly  allowed,  that  suit 
was  not  barred  by  limitation,  because,  al- 
though it  was  not  brought  within  the  or- 
dinary period  of  limitation,  it  was  brought 
within  one  year  after  the  nonsuit  was  taken 
hi  the  former  case.  It  was  contended  that, 
under  the  statute  In  reference  to  nonsuits,  the 
court  had  no  power,  after  the  cause  was  9ut>- 
mitted  and  the  Judgment  was  entered,  to  set 
aside  tbe  Judgment  and  permit  the  plaintiff 
to  take  a  nonsuit  but  that  the  defendant  was 
entitled  to  the  benefit  of  the  Judgment  he  had 
obtained.  In  passing  on  this  question,  Nor- 
ton, J.,  said:  "It  has  been  held  that  under 
the  above  section  a  nonsuit  may  be  taken 
at  any  time  before  tbe  jury  retires,  or  before 
a  final  submission  to  the  court,  and  after  the 
law  is  declared.  Templeton  et  al.  ▼.  Wolf, 
19  Mo.  101;  Lawrence  v.  Shreve,  28  Mo.  492. 
We  think  it  apparent,  from  the  ground  relied 
on,  and  the  reason  given  In  the  motion  to 
set  adde  the  Judgment,  as  hereinbefore  stat- 
ed, that  the  Judgment  of  the  court,  rendered 
on  the  Ist  day  of  October,  1877,  was  pre- 
maturely rendered,  and  before  the  cause,  ac- 
cording to  the  understanding  of  the  parties, 
was  finally  submitted  to  the  court;  and  the 
court  must  necessarily  havr  so  found  when  it 
SDstained  tbe  motion,  set  aside  the  Judgment, 
and  permitted  plaintiff  to  take  a  nonsuit. 
Under  the  circumstances  of  this  case,  as  we 
have  referred  to  them,  the  nonsuit  was  prop- 
erly allowed. '  The  court  not  only  had  the 
ri!;ht,  but  it  was  Its  duty.  If  the  facts  were 
as  stated  In  tbe  motion,  to  set  the  Judgment 
aside:  and  when  set  aside  tbe  case  stood 
before  the  court  as  If  no  Judgment  had  been 
rendered  In  the  case,  or  trial  bad,  and  with- 
ont  any  Impairment  of  plaintiff's  right  to  take 
a  nonsuit."  It  will  be  observed,  however,  that 
this  ruling  was  expressly  placed  upon  the 
ground  that  there  had  never  been  a  final 
SDbmiasIon  of  the  whole  case  to  the  court, 
within  the  meaning  of  the  statute,  but  only 
a  qualified  submission  on  suspension  of  the 
trial  for  the  purpose  of  allowing  tbe  court 
time  to  decide  an  intermediate  question  of 
law,  arising  In  the  course  of  the  case,  but 
which  did  not  necessarily  go  to  the  whole 
law  of  the  case,  and  did  not  involve  at  all  a 
judgment  or  finding  of  the  facts.  That  case, 
therefore,  is  no  authority  In  tbe  plaintiff's 
favor  in  this  case,  but  the  logic  and  reason  of 
It  is  all  against  this  plaintiff.  For  here  it 
cannot  be  denied  that  the  whole  case  was 
finally  submitted  to  the  court,  and  the  court 
was  possessed  of  tbe  wbole  case,  without  any 


limitations  or  qualifications  as  to  the  terms 
or  purposes  of  the  submission;  and  this,  too, 
without  any  instructions  being  asked  by  the 
plaintiff,  and  without  either  party  asking  that 
defendant's  instruction  be  passed  upon  before 
the  case  be  taken  as  submitted,  and  the  ap- 
plication for  leave  to  take  a  nonsuit  was  not 
made  until  after  the  court  bad  announced 
its  verdict  and  Judgment  upon  tbe  whole  case. 
The  fact  that  the  court  did  not  expressly  rule 
on  the  instruction  asked  by  defendant  is  Im- 
material in  this  case,  for  In  entering  Judg- 
ment for  defendant  the  court  necessarily 
passed  judgment  on  the  law  as  well  as  tbe 
facts  of  the  case.  If  the  parties  desire  tbe 
law  and  the  facts  passed  upon  separately, 
they  should  ask  declarations  of  law,  and  re- 
quest tbe  court  to  pass  upon  them  before  the 
oase  is  finally  submitted  for  adjudication. 
When  they  finally  submit  the  case  without 
80  doing.  It  is  competent  and  proper  for  the 
court  to  pass  upon  tbe  law  and  the  facts  at 
the  same  time.  It  Is  proper  to  observe  that 
section  695,  Rev.  St.  1899,  provides,  that  in 
cases  tried  before  the  court  "it  shall  not  be 
necessary  to  state  Its  finding  except  general- 
ly unless  one  of  tbe  parties  requests  a  q>ecial 
finding  with  tbe  view  of  excepting  to  the  de- 
ciaioo  of  tbe  court  upon  the  question  of  law 
or  equity  arising  in  the  case,  in  which  case 
the  court  shall  state  in  writing  the  conclusions 
of  fact  found  separately  from  the  conclusions 
of  law."  Here  is  an  express  statutory  pro- 
Yislon  permitting  tbe  court,  when  a  case  Is 
finally  submitted,  without  the  parties  insist- 
ing upon  the  Instructions  being  passed  upon 
before  submission  to  enter  a  general  finding, 
unless  one  of  the  parties  requests  a  special 
finding,  and,  In  case  of  such  a  request  ex- 
pressly requiring  the  court  to  state  in  writing 
the  conclusions  of  law  and  fact  separately. 
The  conclusions  of  law  and  fact  are  here  re- 
quired to  be  found  at  the  same  time,  either 
generally,  .or.  If  requested,  specially. 

It  follows  that  the  trial  court  erred  in  sus- 
taining the  motion  for  a  new  trial  and  In  per- 
mitting the  plaintiff  to  take  a  nonsuit  after 
the  whole  case  had  been  submitted,  and  after 
the  court  had  announced  Its  verdict  and  Judg- 
ment; and  therefore  its  order  in  that  regard 
Is  reversed,  and  the  cause  remanded,  with  di- 
rections to  set  aside  the  order  sustaining  the 
motion  for  a  new  trial  and  allowing  the 
plaintiff  to  take  a  nonsuit,  and  to  overrule 
said  motion,  and  to  reinstate  tbe  fluding  and 
Judgment  heretofore  entered  by  it  in  favor 
of  tl>e  defendant    All  concur. 


MALLOT  T,  ST.  LOUIS  ft  S.  RT.  00. 

(Supreme  Court  of  Missonri,   Division  No.   1. 

March  18,  1903.) 

CARRIERS  —  INJURY    TO    FASSBNOBR  —  PRIMA 
FACIB  CASK— EXCBSSIVB  DAMAOBS. 
1.  In  an  action  for  personal  Injuries  sustain- 
ed in  a  railway  collision,  the  negligence  char- 
gi'd  was  that  defendant  "did,   by   the  servants 
I  charge  of  said  car  and  its  servants  in  charge 
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of  another  of  the  can,  to  carelesslr  manage 
and  control  said  cars  aa  to  cause  and  suffer  the 
same  to  collide."  Held,  that  the  rule  that  if, 
instead  of  pleading  generally  the  relation  of 
carrier  and  passenger,  and  the  injury,  and  thus 
making  out  a  prima  fade  case,  plamtiff  limits 
his  right  to  recover  to  a  specific  act  of  negli- 
gence, he  must  prove  such  specific  negligence, 
did  not  apply,  and  It  was  not  necessary  for 
plaintiff  to  show  which  servant  so  in  charge  of 
the  cars  was  negligent. 

2.  The  court,  on  appeal,  will  not  set  aside 
an  award  of  damages  as  excessive  unless  the 
amount  awarded  shocks  the  judicial  sense  of 
right  and  justice. 

3.  In  an  action  for  personal  injuries  received 
in  a  collision  between  electric  cars,  plaintiffs 
evidence  showed  that  his  testicles,  hip  joint, 
kidneys,  bladder,  and  spinal  cord  were  injured, 
and  that  his  abdominal  wall  was  ruptured, 
compelling  him  to  wear  a  truss.  Held,  that  a 
verdict  of  $7,000  was  not  excessive. 

Appeal  from  St  Louis  Clrcnlt  Court;  W. 
B.  Douglas,  Judge. 

Action  by  John  Malloy  against  the  St 
Louis  &  Suburban  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

This  is  an  action  for  damages  for  personal 
Injuries  sustained  by  the  plaintiff  while  a 
passenger  on  one  of  the  defendant's  cars, 
near  Bamona  Park,  In  St  Louis  county,  on 
September  7,  1900,  in  consequence  of  a  col- 
lision between  the  car  upon  which  plaintiff 
was  riding  as  sncb  passenger  and  the  Kln- 
locb  palace  car,  on  which  the  president  of 
the  defendant  was  riding.  The  negligence 
charged  in  the  petition  Is  that  the  defendant 
"did,  by  the  servants  In  charge  of  said  car 
and  Its  servants  In  cbarge  of  another  of 
the  cars,  so  carelessly  manage  and  control 
said  cars  as  to  cause  and  suffer  the  same 
to  collide."  The  answer  Is  a  general  denial. 
The  evidence  sbows  that  the  plaintiff  and 
his  wife  boarded  one  of  the  defendant's  cars 
at  Klnloch  Park,  In  St  Louis  county,  on 
the  evening  of  September  7,  1900,  to  be 
transported  to  the  dty  of  St  Louis;  that 
he  paid  the  fare  for  both;  that  bis  wife 
was  seated,  but,  owing  to  the  crowded  con- 
dition of  the  car,  the  plaintiff  was  compelled 
to  stand,  wbicb  be  did  at  about  the  fifth  seat 
from  the  front  of  the  car;  that  the  car  pro- 
ceeded towards  the  dty,  and  when  It  got 
near  Ramona  Park,  and  while  it  was  run- 
ning at  a  very  rapid  rate  (varying,  accord- 
ing to  the  witnesses,  from  20  to  35  miles 
an  hour).  It  collided  wltb  the  president's  pri- 
vate car,  the  Klnlocb,  In  consequence  of  the 
two  cars  running  In  opposite  directions  on 
the  same  track  at  the  same  time.  The  col- 
lision occurred  on  a  curve  in  the  track,  by 
which,  and  the  underbusb  and  small  tree? 
that  were  growing  near  the  track,  the  view 
of  the  motormen  on  the  two  cars  was  ob- 
structed so  tbat  neither  saw  the  other  in  time 
to  stop  his  car  and  prevent  the  collision,  and 
neitlier  knew  prior  to  the  Instant  before  the 
accident  that  the  other  was  on  the  same 
track.  The  plaintiff  was  seriously  Injured  by 
the  collision,  the  particulars  of  which  will 


be  referred  to  In  tb«  oonrse  of  the  opinJon. 
There  were  a  verdict  and  a  Judgment  for 
the  plalntlfl  for  $7,000,  and  the  defendant  ap- 
pealed, and  assigns  two  principal  errors,  to 
wit  first,  tbat  the  plalntlfl  failed  to  make 
out  a  prima  fade  case;  and,  second,  tbat 
the  damages  are  excessive— and  of  these  in 
tbelr  order. 

McKelghan  &  Watts  and  Sobt  A.  Holland, 
Jr.,  for  appellant  A.  B.  Taylor,  for  respond- 
ent 

MARSHALL,  J.  (after  stating  the  facts). 
1.  Prima  Facie  Case.  The  defendant  contends 
that  the  plaintiff  failed  to  make  out  a  prima 
facie  case,  and  that  the  court  erred  in  not 
ordering  a  nonsuit  The  contention  in  this 
regard  Is  that  instead  of  pleading  general 
negligence  of  the  carrier,  under  which  a 
prima  fade  case  would  be  made  out  by  pim- 
ply establishing  the  relation  of  carrier  and 
passenger,  and  the  collision,  the  plalntift 
predicated  a  right  to  recover  upon  the  neg- 
ligence of  the  defendant's  servants  In  charge 
of  the  two  cars,  and  then  wholly  failed  to 
show  tbat  these  servants  were  guilty  of  any 
negligence  whatever;  and  the  defendant 
claims  that  the  exact  point  was  decided  in 
Feary  v.  Railroad,  162  Mo.  75.  62  S.  W.  452. 
The  rule  of  law  is  correctly  stated  in  that- 
case  to  be  that  if,  instead  of  pleading  gen- 
erally the  relation  of  carrier  and  passenger, 
and  the  injury,  and  thus  making  out  a  prima 
fade  case,  the  plalntlfl  limits  his  right  to  re- 
cover to  a  spedflc  act  of  negligence,  he  must 
prove  such  specific  negligence,  and  is  not 
entitled  to  the  benefit  of  the  general  mle. 
The  rule  thus  laid  down  is  undoubtedly  cor- 
rect, but  it  does  not  have  the  effect  claim- 
ed for  It  upon  this  case.  In  the  Feary  Case 
the  plaintiff  limited  the  negligence  to  the  act 
of  the  motorman  in  allowing  the  lever  to  slip 
out  of  his  hands,  thereby  causing  the  car 
to  run  down  the  incline.  The  defense  in  that 
case  was  unavoidable  accident  The  issues 
were  thus  sharply  drawn.  The  Jury  found 
for  the  defendant,  thereby  finding  that  it 
was  unavoidable  acddent  After  thus  tak- 
ing his  chances  before  the  Jury  and  losing, 
the  plaintiff  claimed  he  was  entitled  to  re- 
cover under  the  general  rule,  which  be  bad 
not  invoked  at  any  time  until  after  the  ver- 
dlct  It  was  bdd  that  he  was  not  entitled 
to  tbns  change  his  position,  but  that,  hav- 
ing elected  to  narrow  the  issues,  be  could 
not  claim  the  benefit  of  the  general  mle  after 
he  bad  tried  his  case  on  the  lines  be  had 
chosen  and  had  lost  But  the  case  at  bar  is 
by  no  means  similar  or  analogous.  The  i>e- 
tition  in  this  case  charges  that  the  collision 
occurred  in  consequence  of  the  negligence 
of  the  defendant's  servants  in  charge  of  the 
cars.  In  a  restricted  sense,  that  might  mean 
only  the  motorman  and  conductor,  because 
they  are  the  only  servants  on  the  car.  But 
in  a  more  comprehensive  sense,  it  might 
mean  any  aerrar''  of  the  defendant  wbo  was 
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In  any  way  directly  charged  w)tb  the  run- 
ning of  the  cars.  And  as  vraa  held  In  Rlnard 
T.  RaUroad,  164  Mo.,  loc.  dt  287,  288,  64  S. 
W.  124,  a  train  dispatcher  Is  directly  charged 
with  the  running  of  the  car,  although  he  may 
not  be  on  the  car  or  near  the  place  ot  acci- 
dent; and  his  negligence  In  allowing  two 
trains  to  run  in  opposite  directions  on  the 
Rame  track  at  the  same  time  was  the  negU- 
cence  of  the  company,  and  was  as  much 
the  direct  cause  of  the  collision  as  would 
be  the  negligence  of  the  engineers  on  the 
two  trains.  Here  no  particular  servant  Is 
specified.  It  Is  true,  it  is  limited  to  the 
servants  In  charge  of  the  cars.  But  a  col- 
lision could  not  be  caused  by  a  servant  who 
was  not  connected  with  the  running  of  the 
cars.  A  servant  otherwise  engaged  might 
cause  an  accident,  as  by  negligently  throw- 
ing a  switch,  or  removing  or  leaving  an  ob- 
struction upon  a  rail,  but  no  servant  could 
cause  a  collision  unless  he  was  in  some  man- 
ner connected  with  the  actual  management 
of  the  movements  of  the  cars.  Therefore  the 
charge  in  this  case  is  just  as  broad  and 
general  as  If  it  had  been  that  the  defendant 
was  negligent  in  so  running  Its  trains  as  to 
cause  a  collision.  But  the  result  must  be 
the  same,  whichever  view  be  taken  of  the 
meaning  of  the  petition,  for  if  these  two 
cars  collided  in  consequence  of  the  motor- 
men,  or  either  of  them,  running  around  the 
curve,  where  the  undergrowth  and  small 
treea  obstructed  the  view,  at  such  a  high  rate 
of  speed  that  they  could  not  stop  their  cars 
in  time  to  avoid  a  collision  after  they  dis- 
covered each  other  on  the  track,  as  the  Jury 
may  have  found  was  the  cause  of  the  colli- 
sion, the  petition  would  undoubtedly  have 
fitted  the  case.  For  In  this  view  the  colli- 
sion would  be  caused  by  the  negligence  of 
the  servants  In  charge  of,  and  actually  upon, 
the  cars.  Or  if  the  train  dispatcher  or  start- 
er, or  person  whose  duty  it  was  to  regulate 
the  mnnlng  of  the  cars,  and  to  give  notice  of 
any  such  extra  cars  on  the  track,  was  neg- 
ligent, the  petition  will  fit  that  condition,  and 
such  negligence  fails  within  the  specification 
of  negligence  in  the  petition,  and  the  de- 
fendant would  be  liable.  Certain  It  is  that 
the  collision  was  caused  by  the  negligence 
of  some  one  or  more  of  the  defendant's  serv- 
ants who  were  In  charge  of  the  cars,  In 
one  capacity  or  another,  and  directly  con- 
nected with  their  movements.  It  follows 
that  the  petition  is  as  broad  as  Is  necessary 
to  support  a  recovery  in  this  case,  and  that, 
as  It  was  not  incumbent  upon  the  plaintiff 
to  charge  the  specific  negligence  of  any 
particular  servant,  so  it  was  not  necessary 
for  the  plaintiff  to  show  which  servant  so  in 
charge  of  the  cars  was  negligent,  for  the 
defendant  was  liable  for  the  negligence  of 
ail  sncb  servants. 

2.  Damages.  The  defendant  strenuously  In- 
■lata  that  the  damages  assessed  are  reces- 
sive,   and  dtes  many  cases  wherein   a   re- 
mittitur has  been  ordered  because  the  court 
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deemed  the  damages  excessive.  In  none  of 
the  cases  cited,  however,  were  the  injuries 
of  the  same  character  or  degree  of  those  suf- 
fered in  this  case.  The  injuries,  as  shown 
by  the  plalntlfTs  evidence,  are  that  his  tes- 
ticles were  Injured  so  that  one  of  them  would 
drop  down  from  four  to  six  inches,  and  he 
is  compelled  to  wear  a  suspensory  to  keep 
them  up;  the  abdominal  wall  was  ruptured, 
causing  his  intestines  to  come  out  and  drop 
into  the  scrotum,  and  in  consequence  he  is 
compelled  to  wear  a  truss;  his  hip  joint  is 
Injured,  so  that  he  Is  lame  and  suffers  pain; 
his  kidneys  and  bladder  were  injured,  so  that 
be  could  not  pass  his  urine  for  24  hours, 
and  there  was  blood  in  the  urine;  and  one 
of  the  most  distinguished  physicians  In  St. 
Louis  testified  he  examined  bim  a  month  be- 
fore the  trial,  and  that  there  was  "very  evi- 
dently Injury  to  the  spinal  cord,  and  that  it 
would  probably  be  progressive  and  end  in 
locomotor  ataxia."  The  defendant  expresses 
doubt  as  to  the  truth  of  the  evidence  of  the 
plaintifTs  witnesses  in  this  regard,  and 
points  to  the  fact  tliat  the  plaintiff  himself 
testified  that  he  was  only  confined  to  his  bed 
for  15  days;  that  4  weeks  after  he  was  able 
to  leave  his  bed  he  went  to  work  In  the 
city  fire  department  as  a  day  watchman, 
and  in  a  short  time  he  resumed  his  former 
position  as  a  fireman  in  the  fire  department, 
which  he  says  is  a  position  that  required 
great  agility  and  physical  strength.  The  de- 
fendant also  produced  a  most  distinguished 
surgeon  in  St.  Louis,  who  testified  that  he 
examined  the  plaintiff  a  few  moments  before 
taking  the  witness  stand,  and  found  that  be 
bad  varicocele  (that  is,  one  testicle  liangB 
lower  than  the  other),  but  that  10  per  cent, 
of  the  entire  male  population  are  afflicted 
In  the  same  way;  that  nobody  knows  what 
causes  it,  but  It  is  frequently  or  generally 
congenital;  that  the  plaintiff  was  wearing 
a  truss,  but  there  was  no  occasion  for  him 
to  do  so;  that  he  had  a  porous  plaster  on 
the  back  and  one  on  the  hip,  but  he  found 
"no  swelling,  nothing  abnormal,  no  diseased 
condition  there";  that  witness  might  have 
been  bruised,  but,  "from  his  examination, 
witness  stated  that  he  did  not  see,  feel,  or 
hear  anything  wrong  with  the  plaintiff  at  the 
present  time,  except  that  he  appears  to  be 
nervous.  There  is  no  swelling,  no  enlarge- 
ment, or  anything  wrong  with  him,  except 
he  has  varicocele."  The  witness  said  that 
if  the  plaintiff  had  had  concussion  of  the 
spine,  or  was  suffering  from  that  condition, 
it  would  not  be  possible,  during  the  actual 
concussion,  for  bim  to  discliarge  the  duties 
of  a  fireman,  "but  three  or  four  weeks  after- 
wards the  man  might  be  able  to  get  about 
and  do  that  kind  of  work.  The  fact  that  the 
man  is  doing  such  work  tends  to  show  he 
taas  recovered— at  least,  that  be  Is  getting 
better."  The  result  of  the  matter  Is  this: 
The  defendant's  contention  that  the  plaintiff 
could  not  do  the  work  of  a  fireman  if  he  had 
suffered  an  Injury  to  the  spinal  cord  is  dls- 
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proved  by  the  testimony  of  Its  own  medical 
expert;  the  positive,  direct,  and  nnequivocal 
testimony  of  the  plaintiffs  attending  physi- 
cian as  to  the  nature  and  extent  of  his  in- 
juries when  he  attended  him  for  several 
weeks  after  the  injury  Is  contradicted  by  the 
equally  positive,  direct,  and  unequivocal  tes- 
timony of  the  defendant's  medical  expert, 
who  examined  him  during  the  course  of  the 
trial;  and  the  testimony  of  the  plaintiff's 
eminent  surgeon,  who  examined  the  plaintiff 
a  month  before  the  trial,  as  to  the  evident 
injury  to  the  spinal  cord,  and  its  probably 
disastrous  consequences,  Is  contradicted  by 
the  defendant's  eminent  surgeon,  who  says 
there  la  nothing  the  matter  with  his  spine, 
except  that  be  has  a  porous  plaster  on  it 
Manifestly,  they  cannot  all  be  right  in  their 
diagnosis.  That  all  of  these  distinguished 
and  Justly  eminent  physicians  and  surgeons 
are  perfectly  honest  and  sincere  in  what 
they  say,  there  is  absolutely  no  room  to 
doubt  But  it  only  serves  to  demonstrate 
that  no  human  healer  has  ever  been  able  to 
diagnose,  beyond  a  doubt,  every  case,  nor 
to  read  the  workings  of  nature  so  as  to  be 
able  to  foretell  what  the  exact  result  of  an 
injury  to  the  intricate  machinery  of  the 
human  organism  will  amount  to  or  result 
in.  As  such  eminent  specialists  differ  so 
widely  as  to  the  injuries  complained  of,  and 
as  to  their  probable  duration  and  permanen- 
cy, it  could  not  reasonably  be  expected  that 
an  appellate  court  could  or  would  attempt 
to  say  which  Is  right  The  law  commits  the 
solution  of  such  problems  to  the  Jury,  sub- 
ject, of  course,  to  review  and  correction  by 
the  courts  in  cases  of  manifest  and  flagrant 
abuse  of  privilege,  discretion,  and  duty  on 
the  part  of  the  Jury,  which,  however,  is 
clearly  not  present  in  this  case.  Of  course, 
there  can  never  be  any  exact  rule  laid  down 
by  the  courts  for  measuring  damages  for 
personal  injuries.  Accident  insurance  com- 
panies have  a  graduated  scale  of  compen- 
sation for  personal  injuries,  but  that  must 
necessarily  be  purely  an  arbitrary  rule.  Pri- 
marily the  law  leaves  the  question  to  the 
honesty  and  common  sense  of  the  Jury.  But 
because  experience  has  shown  that  all  Juries 
do  not  assess  the  same  amount  for  the  same 
kind  of  injuries,  the  courts  have  been  com- 
pelled to  interfere  occasionally.  The  criteri- 
on adopted  in  appellate  courts  is  that  the 
amount  awarded  shocks  the  Judicial  sense 
of  right  and  Justice.  And  even  this  is  not 
an  exact  rule,  for  what  might  shock  one 
Judge  might  seem  wholly  Inadequate  compen-' 
satlon  to  another  Judge.  This,  however,  is 
the  result  of  human  infirmity,  and  the  fact 
that  only  finite  minds  are  available  to  solve 
these  problems  of  nature  and  administer 
human  Justice.  The  amount  assessed  in  this 
case  is  large.  But  if  the  plaintiff's  injuries 
are  of  the  character,  nature,  and  probable 
duration  that  his  wltnes8es  state,  that 
amount  is  not  at  all  shocking  to  the  Judicial 
sense  of  right  and  justice.    In  fact,  it  is  not 


more  than  a  proper  compensation  for  the 
impairment  of  his  manhood,  his  health,  and 
his  ability  to  fight  the  battle  of  life,  without 
allowing  anything  for  bis  suffering  and  his 
medical  expenses.  On  the  other  hand.  If  the 
defendant's  showing  la  correct  the  verdict 
is  absurdly  excessive.  These  considerations 
were  met  and  answered  by  the  Jury  and 
the  trial  judge.  They  were  in  a  better  posi- 
tion to  solve  the  matter  than  an  appellate 
court  could  possibly  be.  There  is  a  sharp 
and  irreconcilable  conflict  in  the  evidence. 
Under  these  circumstances,  this  court  will 
not  Interfere. 

3.  The  point  that  the  amendment  to  the 
Constitution  allowing  nine  jurors  to  return 
a  verdict  was  never  legally  adopted,  ajid 
therefore  is  not  the  law,  and  that  the  court 
erred  in  Instrnctlng  the  Jury  that  nine  of 
the  Jurors  could  return  a  Terdict,  was  set- 
tled by  the  decision  of  this  court  in  Oabbert 
v.  Railroad,  70  8.  W.  891. 

These  conclusions  make  it  unnecessary  to 
refer  to  other  minor  points  urged  by  the 
defendant,  as  tb^  depend  upon  and  are 
covered  by  the  principles  here  announced. 

The  Judgment  of  the  circuit  court  is  affirm- 
ed.   All  concur. 


HENNBSST  t,  ST.  LOUIS  &  S.  RT.  CX). 

(Supreme  Court  of  Missouri,  Division   No.   1. 

March  18,  1903.) 

CAKRIBRS  —  COLLISION  —  INJURIES  —  EXCES- 
SIVE DAMAGES— NEOLIQENCB 
—INSTRUCTIONS. 

1.  In  a  collision  between  electric  cars,  plain- 
tiff was  injured— sustaining  a  complete  inguinal 
hernia,  or  rupture  of  the  testicles — was  com- 
pelled to  wear  a  trass,  and  suffered  great  pain. 
Held,  that  a  verdict  of  $3,900  was  not  excess- 
ive. 

2.  Plaintiff  was  injured  in  a  collision  between 
an  electric  car  on  which  he  was  riding  and  a 
car  on  which  the  president  of  defendant  com- 
pany was  riding.  The  court  refused  to  instruct 
that  if,  shortly  before  the  president's  car  reach- 
ed a  certain  point,  its  motorman  asked  the  mo- 
torman  on  a  passing  south-bound  car  if  tb*.'- 
latter  car  was  the  last  car  ont,  and  was  an- 
swered that  there  was  one  more  car,  and  de- 
fendant's president  understood  the  answer  to 
be  that  the  car  was  the  last  one  out,  and,  rely- 
ing on  said  advice,  gave  orders  for  his  car  to 
proceed,  and  if  the  collision  was  due  solely  to 
the  president's  misunderstanding  of  such  an- 
swer, and  such  misunderstanding  was  purely 
accidental,  and  did  not  constitute  negligence, 
the  verdict  must  be  for  defendant.  Held  prop- 
erly refused,  where  the  president  himself  testi- 
fied that  he  knew  there  were  nine  cars  on  the 
road,  and  that  only  eight  had  passed. 

3.  The  instruction  was  properly  refused  where- 
the  president  testified  that  it  was  the  duty  of 
the  manager  of  the  road  to  regulate  the  niu- 
ning  of  the  cars,  and  to  notify  motormen  of 
the  cars  that  were  on  the  road. 

4.  The  instruction  was  properly  refused 
where  the  collision  occurred  on  ladies'  day  nt 
.certain  races,  when  the  cars  were  crowded, 
and  all  the  cars  were  needed  to  handle  the- 
crowds. 

5.  The  instruction  was  properly  refused:  it 
appearing  that  the  president's  car  was  not  a 
regular  car  on  that  part  of  the  road,  and  there 
being  nothing  in  the  record  to  show  that  the 
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mtnacer  or  any  motonntui  knetr  it  waa  eomlnc 

out 

6.  Aa  tha  president  knew  there  was  another 
cu  oot,  which  would  come  in  some  time  that 
CTening,  it  waa  negligence  for  him  to  run  his 
prirate  car  at  a  high  rate  of  speed  around  a 
cnrre  where  a  coming  car  conld  not  be  seen, 
or  to  ran  it  over  that  part  of  the  road  without 
taking  proper  precantiona  to  prevent  a  colli- 
Eion  with  anch  incoming  car. 

Appeal  from  St  Louis  Circuit  Court;  Sel- 
den  P.  Spencer,  Judge. 

Action  for  personal  injuries  by  Daniel  8. 
Hennessy  against  the  St  Louis  &  Suburban 
Ballway  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

This  case  is  in  all  its  essential  features  like 
the  case  of  Malloy  against  this  defendant 
(Na  10,782;  Just  decided)  73  S.  W.  159.  The 
plaintiff  was  a  passenger  on  defendant's  car, 
and  was  injured  in  the  same  collision  that 
injured  Malloy.  The  pleadings  are  identical, 
except  as  to  parties  and  the  extent  of  the  in- 
jury. Tbe  proofs  are  the  same,  except  that 
in  this  case  it  appears  that  before  the  acci- 
dent the  president's  car  was  on  a  switch,  and 
that  when  a  car  passed,  the  motorman  on 
tbe  president's  car  asked  the  motorman  on 
tbe  passing  car  if  his  was  the  last  car,  and 
he  said  "Tes."  Tbe  said  motorman  on  the 
passing  car  says  he  added  "that  there  was 
one  more  car  out  there,  but  he  did  not  know 
whether  he  [the  said  motorman]  would  meet 
It"  The  president  of  the  defendant  testl- 
fled  that  he  linew  there  were  eight  cars  run- 
ning between  Suburban  Garden  and  Klnloch 
Park,  and  one  running  between  Kinlocb 
Park  and  Florissant  and  that  after  leaving 
Snburban  Garden,  and  before  the  collision, 
bla  car  passed  eight  cars;  that  he  asked  tbe 
motorman  on  the  eighth  car  whether  there 
were  any  more  cars  out  and  he  said  "No," 
and  he  then  directed  the  motorman  on  bis 
car  to  go  ahead;  that  it  was  the  business  of 
tbe  manager  of  tbe  road  to  know  about  the 
cars,  and  to  give  information  to  the  men  run- 
ning tbe  cars;  and  that  the  manager  was  at 
fault  in  this  ease  in  not  doing  so.  The  plain- 
tiff's injuries  consisted  of  a  complete  inguinal 
hernia;  that  is,  a  rupture  of  the  testicles,  so 
that  one  of  them  "comes  down  sometimes 
once  and  a  half  as  big  as  his  fist"  At  the 
thne  of  the  trial  there  was  pus  in  the  scrotum, 
which  indicates  that  the  rupture  Is  a  very 
bad  one,  and  that  an  operation  would  be  very 
dangerous  at  the  plaintiff's  time  of  life.  He 
has  had  to  wear  a  truss  ever  since,  and  suf- 
fers a  great  deal  of  pain.  There  was  a  ver- 
dict for  $3,900,  and  the  defendant  appealed. 
This  court  has  Jurisdiction,  because  the  con- 
stitutionality of  tbe  Jury  law  is  called  in 
question. 

McKelghan  A  Watts  and  Robt  A.  Holland, 
Jr..  for  appellant  A.  B.  Taylor,  for  respond- 
ent 

MARSHAIiL,  J.  (after  stating  tbe  facts). 
1.  What  is  said  in  Malloy  v.  this  defendant 
as  to  tbe  deficiency  of  the  petition  and  the 


correctness  of  the  rulings  of  tbe  court,  and  as 
to  tbe  measure  and  amount  of  tbe  damages 
assessed,  applies  equally  to  this  case.  In  this 
case,  however,  the  defendant  did  not  attempt 
to  controvert  tbe  plaintiff's  showing  as  to 
the  nature  or  extent  of  the  Injuries.    The  in- 

iuries  in  this  case  do  not  appear  to  be  as  ex- 
enslve  or  manifold  as  tbose  in  the  Malloy 
Case,  and  the  verdict  is  only  a  little  over 
half  as  much.  Tbe  verdict  Is  for  the  right 
party,  and  the  damages  assessed  are  not  ex- 
cessive. 

2.  The  refusal  to  give  the  following  In- 
struction asked  by  the  defendant  is  assigned 
as  error:  "The  court  instructs  the  Jury  that 
If  they  believe  from  the  evidence  that  short- 
ly before  the  car  Kinlocb  reached  Ramona 
Park  it  was  passed  by  a  south-bound  car  of 
defendant,  and  that  tbe  motorman  on  said 
car  Kinlocb  asked  the  motorman  on  the  said 
south-bound  car  whether  said  soutb-boun& 
car  was  the  last  car  out  and  that  the  said, 
motorman  on  said  south-bound  car  said  that 
there  was  one  more  car  out;  and  if  you  fur- 
ther believe  from  the  evidence  that  Mr. 
Turner,  president  of  tbe  defendant  company, 
riding  on  the  Kinlocb,  understood  said  motor- 
man  on  said  south-bound  car  to  say  that  his 
car  was  the  last  car  out;  and  that  Mr.  Turn- 
er, relying  on  said  advice,  gave  orders  for  tha 
Kinlocb  to  proceed  beyond  Ramona  Park; 
and  If  you  further  believe  from  the  evidence 
that  tbe  collision  in  question  was  due  solely 
to  Mr.  Turner's  misunderstanding  of  said 
motorman's  remark,  and  that  such  misunder- 
standing on  Mr.  Turner's  part  under  all  the 
circumstances  in  the  case,  was  purely  acci- 
dental, and  did  not  constitute  negligence  on 
bis  part,  as  defined  In  other  Instructions  here- 
in—then your  verdict  must  be  for  the  defend- 
ant." This  instruction  was  properly  refused, 
for  the  following  reasons:  First,  Mr.  Turn- 
er, himself,  testified  that  be  knew  there  were 
nine  cars  on  the  road,  and  that  only  eight 
had  passed  him;  second,  Mr.  Turner  testified 
that  It  was  the  duty  of  the  manager  of  the 
road  to  regulate  the  running  of  the  cars,  and 
to  notify  the  motormen  of  the  cars  that  were 
on  tbe  road;  third,  the  accident  occurred  on 
ladies'  day  at  tbe  r^ces  at  Klnloch  Park, 
when  the  cars  were  crowded,  and  all  tbe  cars 
were  needed  to  handle  the  crowds;  fourth, 
the  president's  car  was  not  a  regular  car  on 
that  part  of  tbe  road,  and  there  Is  nothing  in 
tbe  record  to  show  that  tbe  manager  or  any 
motorman  knew  It  was  coming  out  on  the 
road— It  was  running  under  tbe  direction  of 
the  president  himself;  fifth,  tbe  president 
bad  no  right  to  rely  upon  what  the  motorman 
of  the  passing  car  said,  or  what  he  imdw- 
Btood  him  to  say,  about  there  being  no  oth&t 
car  out  on  the  road,  for  be  knew  that  there 
was  another  car  still  out  on  the  road,  which 
would  come  In  at  some  time  that  evening, 
and  therefore  it  was  negligence  to  run  bis 
private  car  at  a  high  rate  of  speed  around 
the  curve,  where  a  coming  car  could  not  be 
seen,  or  to  run  it  out  over  that  part  of  the- 


Digitized  by  VjOOQIC 


164 


73  SOUTHWESTERN  REPORTER. 


(Mo. 


road  wltbont  taking  proper  precautions  to 
prevent  a  colIiBion  with  a  car  he  knew  wonid 
come  in  at  some  time  in  the  evening. 

Finding  no  error  in  the  record,  the  Judg- 
ment is  afilrmed.    All  concur. 


BEYER  et  al.  v.  HERMANN  et  eL 

(Supreme  Court  of  Missouri,  Division   No.    1. 

March  18.  1908.) 

WILL3  —  TESTATRIX'S  KNOWLEDGE  OP  CON- 
TENTS—INSTRUCTIONS AFTER  RBTIREVBNT 
OF  JURY  —  MENTAL  CAPACITY  —  EVIDENCE- 
ORDER  OF  INTRODUCTION  —  APPEAL  —  CON- 
FLICTING EVIDENCE. 

1.  The  requirement  of  the  law  that  testatrix 
•hall  know  the  contents  of  the  will  is  satisfied 
where,  after  a  will  was  read  and  explained  to 
her,  a  true  copy  was  made,  which  she  si^ed 
without  reading  or  explanation   thereof. 

2.  The  finding  of  the  jury,  on  conflicting  evi- 
dence, that  testatrix  was  of  sound  mind,  will 
not  be  disturbed  on  appeal. 

3.  There  is  no  error  in  the  court's  telling  the 
jury,  after  their  retirement,  in  answer  to  an 
inquiry,  without  affording  counsel  an  opportu- 
nity to  reargue,  that  it  was  not  essential  to 
the  validity  of  the  will  that  it  be  read  to  the 
attesting  witnesses. 

4.  Testimony  that  testatrix,  who  did  not  find 
her  brothers,  and  who  left  her  property  to  oth- 
ers, was  anxious  to  find  her  brothers,  and  eight 
days  before  execution  of  her  will  said  she  would 
leave  them  her  property  if  she  could  find  them, 
does  not  tend  to  prove  any  of  the  charges  in 
the  petition  contesting  her  will  that  she  was 
insane,  or  that  the  will  was  not  executed  ac- 
cording to  law,  or  that  it  was  procured  by  undue 
influence. 

6.  Refusal  of  the  trial  court  to  allow  plain- 
tiffs to  introduce  testimony  in  chief  on  surre- 
buttal  on  the  ground  that  they  had  just  learned 
that  witness  would  testify  favorably  to  them, 
is  in  the  sound  discretion  of  the  trial  court. 

Error  to  St.  Louis  Circuit  Court:  Jas.  B. 
Withrow,  Judge. 

Action  by  Frederick  W.  Beyer  and  others 
against  William  Hermann  and  others.  Judg- 
ment for  defendants.  Plaintiffs  bring  error. 
Affirmed. 

Willis  H.  Clark  and  John  A.  Oemez,  for 
plaintiffs  in  error.  W.  R.  Scbery  and  Cbas. 
B.  Hannauer,  for  defendants  in  error. 

MARSHALL,  J.  Tbis  is  an  action  to  con- 
test the  will  of  Anna  Hermann,  nee  Burger. 
The  testatrix  was  married  to  defendant  Wil- 
liam Hermann  on  April  0,  189G,  and  tbe  will 
was  executed  on  tbe  same  day.  She  died 
on  April  11,  1896.  By  the  will  she  devised 
$2,000  to  ber  adopted  child,  Martha  (really 
the  child  of  her  deceased  daughter,  Augusta 
Burger),  and  tbe  remainder  of  ber  estate  she 
bequeathed  to  ber  husband.  The  will  Is  con- 
tested upon  three  grounds:  First,  that  de- 
cedent was  of  unsound  mind;  second,  that 
It  was  not  executed  in  the  manner  required 
by  law;  third,  that  it  was  procured  through 
the  undue  influence  of  the  defendant,  William 
Hermann.  The  plaintiffs  are  the  half-brotb- 
ers  of  tbe  decedent,  and  for  three  or  four 
years  before  the  will  was  made  had  not  been 
friendly  with  tbe  decedent,  growing  out  of 
differences   ariiiing    from    the   settlement   of 


their  mother's  estate,  among  which  was  their 
charge  that  she  bad  taken  $600  belonging 
to  their  mother,  and  in  consequence  they  bad 
not  seen  the  decedent  for  three  years  before 
her  death,  and  she  did  not  know  where  tbey 
were,  but  it  seems  had  advertised  for  them 
without  success.  There  was  a  verdict  for 
tbe  defendants,  and  the  plaintiffs  appealed. 
The  evidence  will  be  referred  to  in  the  course 
of  tbe  opinion  in  connection  with  the  several 
points  discussed. 

1.  There  is  no  substantial  evidence  to  sup- 
port tbe  charge  of  undue  influence,  and  tbere- 
fore  no  further  attention  will  be  given  to 
that  branch  of  tbe  case. 

2.  Tbe  second  charge  is  that  tbe  will  was 
not  executed  according  to  law.  The  plain- 
tiffs claim  that  the  Justice  prepared  a  will, 
and  read  it  and  explained  it  to  the  decedent, 
and  that  In  attempting  to  sign  her  name  to 
it  she  dropped  the  pen  and  blotted  the  paper, 
and  thereupon  the  Justice  recopled  the  will, 
and,  without  reading  or  explaining  tbe  copy 
to  ber,  it  was  executed,  she  making  ber  mark, 
and  the  witnesses  signing  their  names.  Tbe 
testimony  of  the  Justice  is  not  altogether 
clear  as  to  whether  he  read  tbe  will  to  tbe 
decedent  after  he  recopled  it  or  not.  It  la 
susceptible  of  tbe  construction  that  be  did. 
and  also  that  be  did  not  do  so.  But  whether 
be  did  or  not,  it  is  uncontradicted  that  the 
copy  was  a  true  copy  of  the  will  that  was 
spoiled  by  being  blotted,  and  that  tbe  spoil- 
ed will  was  read  and  explained  to  ber,  and  in 
fact  was  drawn  as  she  directed.  This  being 
true,  she  knew  tbe  contents  of  tbe  copy  as 
well  as  she  did  of  the  first  draft,  and  she  de- 
clared to  the  witnesses,  when  she  executed 
tbe  copy,  that  it  was  her  will.  This  fills  the 
requirements  of  the  law  that  she  shall  know 
the  contents.  Berberet  v.  Berberet,  131  Mo. 
399,  33  S.  W.  61,  52  Am.  St.  Rep.  634.  She 
could  not  read  written  English,  so  she  had  to 
depend  upon  the  Justice  to  know  the  contents 
of  tbe  will.  He  could  impart  such  knowledge 
to  her  either  by  reading  the  will  or  explain- 
ing its  contents  to  her.  In  either  case  she 
would  only  know  what  he  read  or  what  he 
said  about  It  She  would  not  know  whether 
he  read  what  was  written  or  what  be  said 
he  had  written.  Therefore  she  had  to  rely 
upon  tbe  integrity  of  tbe  Justice  to  read  or 
explain  correctly  what  he  had  written.  No 
one  else  would  know  whether  be  had  done 
so  or  not  Tbis  being  true,  it  can  make  no 
difference  in  law  that  tbe  copy  was  not  read 
to  ber,  for  she  would  still  be  In  the  dark  as 
to  whether  it  was  a  true  copy  or  not  and 
also  whether  either  was  as  it  was  read  or 
explained  to  be.  The  first  draft  was  read  to 
her,  correctly,  so  tbe  Justice  says,  and  so  it 
must  be  taken,  because  no  one  else  could 
know  whether  It  was  or  not.  Tbe  copy  was 
a  true  copy  of  tbe  first  draft  whose  contents 
she  knew,  so  the  Justice  says,  and  so  it  must 
be,  for  nn  one  else  could  know  whether  It 
was  or  not.  The  whole  matter,  therefore, 
rests  upon  the  integrity  of  the  Justice,  and 
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there  la  no  more  reason  for  doubting  that  the 
copy  la  a  true  copy  than  there  is  for  doubt- 
ing that  the  Justice  (or  any  one  who  writes 
a  will)  read  or  explained  it  correctly  and  ac- 
curately. This  charge  must,  therefore,  fail, 
and  the  will  be  regarded  as  being  executed 
according  to  law. 

3.  The  remaining  charge  Is  that  the  testa- 
trix was  of  unsound  mind.  On  the  case  in 
chief  the  defendants  proved  the  execution  of 
the  will,  and  showed  by  the  testimony  of  the 
gnbscriblng  witnesses,  Emma  Iioesch  and 
George  Sommers,  the  justice  of  the  peace 
who  wrote  the  will,  that  the  testatrix  was  of 
the  requisite  age,  was  sane  and  knew  what 
she  was  doing,  what  property  she  possessed, 
what  disposition  she  was  malcing  of  it,  and 
who  were  the  subjects  of  her  bounty  (Sehr 
T.  Lindemann,  153  Mo.,  loc.  cit  288,  54  S.  W. 
537);  that  she  knew  of  the  plaintiffs,  but 
said  she  did  not  Intend  to  leave  them  any- 
thing, because  she  was  not  on  good  terms 
with  them;  but  that  she  was  very  solicitous 
about  the  child  Martha',  and  wanted  to  pro- 
vide for  her.  The  plaintiffs  then  showed  by 
the  testatrix's  half-sister,  Mrs.  Lena  Scher- 
gen,  and  her  husband,  George  Schergen,  that, 
In  their  opinion,  the  testatrix  was  of  unsound 
mind  on  the  day  the  will  was  made,  although 
she  gave  Mrs.  Schergen  on  that  same  day  a 
pair  of  diamond  earrings  worth  $140,  which 
she  still  had.  The  plaintiffs  further  showed 
by  Anna  E.  Lattig  that  she  saw  the  testatrix 
between  7  and  8  o'clock  in  the  evening  of 
the  day  the  will  was  .executed  (the  will  was 
executed  between  1  and  2  o'clock),  and  heard 
her  talk  to  the  little  girl,  Martha,  about  an 
operation  (for  dropsy)  that  had  been  perform- 
ed on  her  four  days  previously,  and  what 
wonderful  things  another  doctor  had  told  her, 
and  that  "she  looked  wild,  and  was  very 
weak,"  and,  in  her  opinion,  was  of  unsound 
mind.  These  were  all  the  witnesses  called 
by  the  plaintiffs  who  testified  on  the  question 
of  the  sanity  of  the  testatrix.  The  plaintiffs 
testified  to  the  differences  and  estrangement 
between  themselves  and  the  testatrix,  but 
said  neither  had  seen  her  for  three  or  four 
years  before  her  death.  On  the  other  hand, 
the  defendants  showed  by  the  testimony  of 
Drs.  Gleorge  A.  Krebs,  A.  C.  Bemays,  George 
Richter,  Lawrence  Thumser,  and  Adolpb 
Schlosstein,  who  were  attending  her  when 
she  died,  or  had  been  attending  her  Just  be- 
fore her  death,  or  had  assisted  in  the  opera- 
tion upon  her,  that  she  was  of  sound  mind, 
and  not  at  all  irrational.  Dr.  Bemays  said 
he  saw  ber  on  April  10th,  and  she  told  him 
she  had  married  the  day  before,  and  he  Joked 
her  about  it.  and  that  she  was  then  In  her 
right  mind.  Dr.  Krebs  was  her  attending 
physician  from  April  4th  to  April  11th,  when 
she  died.  He  saw  her  every  day.  He  said 
she  was  tapped  on  Sunday,  April  6th;  that 
the  next  day  she  felt  better,  and  was  able  to 
sit  up,  and  spoke  of  her  plans  for  the  future, 
and  said  she  was  "feeling  fine";  that  on 
Toesday  she  was  doing  nicely,  and  he  thought 


she  would  get  well;  that  Tuesday  night  her 
temperature  rose,  a  slight  erysipelas  develop- 
ed, and  she  complained  of  pain;  that  Wednes- 
day morning  she  was  better,  and  that  evening 
"everything  seemed  pretty  fair";  that  Thurs- 
day, the  9th,  the  day  the  will  was  executed, 
she  was  doing  well,  but  that  evening  she  was 
a  little  delirious;  that  the  first  delirium  he 
noticed  was  on  the  night  of  April  9th-10th; 
that  Friday  morning  she  was  better,  and  in 
the  afternoon  she  seemed  well,  but  he  did 
not  like  her  condition,  because  her  answers 
were  given  "in  a  slow,  shiftless  way,  which 
gave  indications  that  she  was  not  mentally 
healthy";  that  "Friday  night  the  symptoms 
had  become  aggravated;  she  was  delirious, 
and  suffered  pain.  She  continued  this  way 
until  Saturday  night,  when  she  died."  He 
further  testified  that  on  April  9th— the  day 
the  will  was  executed— "her  mind  was  in 
good  condition,  at  least  until  evening;  the 
temperature  came  up  about  six  o'clock."  The 
defendants  further  showed  by  Henry  Her- 
mann, the  father  of  the  defendant  William 
Hermann,  that  he  bad  known  the  testatrix 
since  1892;  that  he  saw  her  at  her  home  on 
April  9th,  about  half  past  8  in  the  morning; 
that  she  asked  him  if  he  had  any  objection 
to  her  marrying  his  son,  to  which  he  replied 
in  the  negative;  that  at  her  request  be  went, 
with  his  sou,  and  got  the  license,  and  brought 
the  Justice  of  the  peace;  that  the  Justice 
asked  her  if  she  wanted  to  be  married,  and 
she  said  she  did,  and  that  she  also  wanted 
to  make  her  will;  that  she  was  very  solicit- 
ous about  the  child  Martha,  and  after  the 
marriage  and  the  execution  of  the  will  she 
said  "she  was  satisfied  everything  would  be 
all  right,"  and  that  she  was  as  "sound  of 
mind  as  any  man  In  this  room"  (meaning  the 
persons  in  the  courtroom).  He  also  said  he 
bad  known  for  a  long  time  that  bis  son  was 
engaged  to  be  married  to  th^  testatrix.  The 
defendants  also  showed  by  the  testimony  of 
Mrs.  Francis  Neunahor,  the  defendant  Her- 
man's sister,  and  of  Mrs.  Sophie  Hermann, 
his  mother,  and  of  Mrs.  Louisa  Niehaus  (for- 
merly Loescb),  the  other  subscribing  witness 
to  the  will,  that  the  testatrix  was  of  sound 
mind  when  the  will  was  executed.  Mrs.  So- 
phie Heripann  said  that  after  the  marriage 
the  testatrix  told  the  child  Martha  not  to  call 
the  defendant  Hermann  "Uncle  Willie"  any 
more,  but  to  call  him  "Papa,"  and  to  be  good, 
and  obey  him.  The  plaintiffs  then  showed 
by  the  testimony  of  George  Schergen,  Anna 
Littig,  and  the  plaintiff  Fred  Beyer,  that 
Mrs.  Sophie  Hermann  told  them  on  the  night 
of  April  9th  that  the  testatrix  "had  been  out 
of  her  head  all  day."  This  Mrs.  Hermann 
denied. 

This  was  the  case  made.  On  the  part  of 
the  plaintiffs  three  witnesses,  Mr.  and  Mrs. 
Schergen  and  Mrs.  Anna  Llttlg  gave  it  as 
their  opinion  that  the  testatrix  was  of  un- 
sound mind.  On  the  part  of  the  defendants, 
five  doctors  testified  that  she  was  perfectly 
sane  and  rational  before  and  until  after  the 
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will  was  executed,  and  four  lay  witnesses 
testified  to  the  same  effect  The  great  pre- 
ponderance of  tbe  testimony  therefore  Is  that 
she  was  of  sound  mind.  But  this  is  an 
action  at  law,  and  tbe  most  favorable  view 
for  the  plaintiffs  that  can  be  taken  of  the 
case  is  that  the  evidence  Is  conflicting.  This 
being  true,  tbe  case  was  one  for  tbe  Jury. 
Tbe  jury  found  for  the  defendants.  In  such 
-cases  this  court  will  not  Interfere  wltb  tbe 
.finding  of  fact  by  the  Jury.  Gordon  v.  Bur- 
ns, 153  Mo.  loo.  dt.  230,  54  S.  W.  546. 

4.  After  tbe  case  had  been  submitted,  tbe 
Jury  sent  tbe  following  written  communica- 
tion to  tbe  court:  "To  the  Hon.  Judge  Cir- 
cuit Court,  No.  3:  We,  tbe  Jurors  In  the  case 
of  Beyers  v.  Hermann,  find  that  It  will  be 
utterly  Impossible  for  us  to  reach  a  verdict 
without  Instructions  as  to  whether  It  Is  uec- 
■essary  to  have  will  read  to  witnesses  before 
attesting  same."  To  which  tbe  court  re- 
plied as  follows:  "Gentlemen  of  the  Jury: 
In  answer  to  your  communication  hereto-  at- 
tached, the  court  Instructs  yon  as  follows: 
That  It  Is  not  essential  to  the  validity  of  a 
wlU  that  the  will  be  read  to  the  attesting 
witnesses,  or  either  of  them,  either  before  or 
after  they  sign  the  same  as  such  witnesses." 
This  Is  assigned  as  error.  It  Is  not  pre- 
tended that  tbe  law  was  Incorrectly  declared 
to  the  Jury,  nor  could  it  be  successfully  so 
contended,  for  It  Is  unusual,  and  altogether 
unnecessary,  that  attesting  witnesses  to  a 
will  should  know  the  contents  of  the  will. 
Nor  is  any  injury  to  the  plaintiffs  pointed 
out  In  fact,  the  burden  of  the  complaint  Is 
that  the  point  was  "Immaterial,"  "collateral," 
and  was  a  "trivial  matter  of  evidence."  But 
It  Is  claimed  that  by  so  Instructing  tbe  Jury 
without  affording  counsel  an  opportunity  to 
reargue  the  case  tbe  decision  of  the  case  was 
made  to  turn  upon  a  "trivial  matter  of  evi- 
dence." The  right,  and,  under  proper  cir- 
cumstances, the  duty,  of  tbe  trial  court  to 
further  instruct  a  Jury,  after  the  case  has 
been  argued  and  submitted,  has  been  so  re- 
cently and  clearly  decided  In  Yore  v.  Transfer 
Co.,  147  Mo.,  loc.  dt  686.  40  8.  W.  855, 
that  It  Is  only  necessary  to  refer  to  what  Is 
there  said.  Of  course,  If  the  further  Instruc- 
tion puts  a  new  or  different  phase  on  the 
case,  counsel  should  be  allowed  to  reargue  the 
case  as  to  that  phase  or  branch  of  it  But 
In  this  case  there  was  absolutely  nothing  for 
tbe  counsel  to  argue  under  the  further  In- 
struction. They  could  not  discuss  the  cor- 
rectness of  the  law  declared,  and  under  that 
instruction  It  was  wholly  immaterial  wheth- 
er it  was  or  was  not  a  fact  that  the  will  was 
read  over  to  the  witnesses,  and  therefore 
there  was  no  question  of  fact  that  could  be 
argued,  and,  in  short,  nothing  whatever  that 
was  open  to  argument  before  the  jury,  and 
no  fact  to  be  found  by  the  jury  under  that 
instruction.  There  was,  therefore,  no  error 
committed  by  tbe  court  In  this  regard. 

5.  On  sur  rebuttal  the  plaintiffs  called  Mrs. 
Margaret  Gaetner  as  a   witness,   explaining 


to  tbe  court  that  she  had  been  subpoenaed, 
but  not  used,  by  the  defendants,  and  that 
they  bad  Just  learned  that  she  would  tes- 
tify to  matters  favorable  to  tbe  plaintiffs, 
and  asked  leave  to  introduce  her  as  a  wit- 
ness In  chief  on  their  behalf.  The  court  re- 
fused to  reopen  the  case,  and  confined  tbe 
testimony  of  the  witness  to  matters  In  re- 
buttal. The  plaintiffs  then  asked  the  witness 
whether  she  had  ever  talked  with  the  testa- 
trix about  her  brothers.  The  court  sustained 
an  objection  to  the  question,  and  tbe  plain- 
tiffs excepted.  In  their  motion  for  a  new 
trial  this  Is  assigned  as  error,  and  the  af- 
fidavit of  Mrs.  Gaetner  is  filed,  showing  that 
about  eight  days  before  her  death  the  wit- 
ness talked  to  the  testatrix  about  her  broth- 
ers, and  she  said  they  liad  taot  been  notified 
of  her  illness,  and  she  did  not  know  where 
they  were,  but  had  been  trying  to  find  them, 
and  had  advertised  for  them,  but  without 
success,  and,  "If  tbey  did  not  come  It  might 
be  against  their  own  interest,  that  If  she 
could  hear  from  them  she  would  make  her 
will  and  leave  her  property  to  them,  but  if 
they  did  not  come  she  did  not  know  what  to 
do;  that  she  visited  the  testatrix  on  April 
9th,  and  was  with  her  from  6:30  to  10  p. 
m.,  and  found  her  very  weak  and  ill,  and 
"out  of  her  bead,"  and  that  she  did  not  rec- 
ognize any  one  in  tbe  room,  and  that  Mrs. 
Sophie  Hermann  told  her  she  "had  been  very 
bad,  and  bad  not  known  any  one  all  that 
day."  It  will  at  once  be  apparent  that  so 
much  of  tbe  matters  bere  detailed  as  are  not 
purely  cumulative  have  no  tendency  to  prove 
any  charge  in  the  petition  against  the  valid- 
ity of  the  will.  If  It  be  granted  that  the  tes- 
tatrix was  anxious  to  find  her  half-brothers, 
and,  eight  days  before  tbe  will  was  executed, 
said  she  would  leave  them  her  property  If 
she  could  find  them,  that  would  not  tend  to 
prove  that  she  was  insane,  or  that  tbe  will 
was  not  executed  according  to  law,  or  that 
tbe  will  was  procured  by  tbe  undue  influence 
of  her  husband.  But,  on  the  contrary,  it 
would  tend  to  disprove  tbe  flrst  and  last 
charges  of  the  petition.  She  did  not  find 
them,  and  she  made  another  disposition  of 
her  property. 

It  is  always  within  the  sound  judicial  dis- 
cretion of  the  trial  court  to  reopen  a  case, 
or  to  allow  testimony  in  chief  to  be  intro- 
duced at  a  later  stage  of  tbe  trial,  giving  the 
opposite  side  an  opportunity  to  meet  and  con- 
tradict it,  of  course;  but,  if  such  discre- 
tion is  not  wisely  exercised,  this  court  will 
correct  it  Jackson  v.  Railroad,  118  Mo.,  loc. 
cit  222,  24  S.  W.  182;  State  v.  Smith,  80 
Mo.,  loc.  cit.  520.  But  no  such  condition  la 
here  present  Nor  la  this  case  within  the 
rule  laid  down  In  Glenn  v.  Stewart  167  Mo. 
684,  67  S.  W.  237,  for  there  the  court  refused 
to  allow  tbe  witness  to  testify  even  in  re- 
buttal. 

Finding  no  error  in  the  record,  tbe  Judg- 
ment of  the  circuit  court  is  affirmed.  All 
concur. 
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OURTIS  V.  McNAIR  et  al. 

(Saprem*   Court  of  Missouri,  Division   No.    1. 

March  18,  1903.) 

INJURIES  TO  SERVANT— SAFETY  APPUANCBB 
—DUTY  TO  PROVIDE— ASSUMPTION  OF  RISK- 
CONTRIBUTORY  NEQIilGBNCB-PROHISB  TO 
REMEDY  DEFECTS  —  EFFECT  —  DAMAGES  — 
MEDICAL  ATTENDANCE  —  EXPENSES  IN- 
CURRED—PLEADING-INSTRUCTIONS. 

1.  Where  defendants  liad  maintained  a  screen 
in  front  of  a  blast  furnace  to  protect  employes 
from  molten  material  that  was  liable  to  shoot 
therefrom,  and  after  repairs  had  been  made  to 
the  fnmace  the  screen  was  not  replaced,  and 
plaintiff  was  injured  by  molten  material  blowing 
from  the  furnace  while  in  the  performance  of 
his  duties,  a  plea  in  an  action  for  his  injuries 
that  the  absence  of  the  screen  and  the  danger 
were  open,  and  could  have  been  known  to  plain- 
tiff if  he  had  exercised  reasonable  care,  and 
therefore  he  assumed  the  risk,  was  not  sustain- 
able. 

2.  Where  the  injuries  to  a  servant  arose  sole- 
ly from  a  risk  which  was  incident  to  the  busi- 
Deas.  and  not  by  the  negligence  of  the  master, 
the  servant's  assumption  of  risk  incident  there- 
to was  provable  nnaer  a  general  denial. 

3.  Where  defendants  maintained  and  operated 
a  blast  furnace  from  which  molten  iron  and 
othw  material  were  liable  to  be  thrown  with- 
out warning  from  the  mouth  of  the  furnace, 
and  defendants  had  provided  a  screen  in  front 
of  the  opening,  whidi  screen  had  not  been  re- 
placed after  repairs  had  been  made,  and  plain- 
tiff was  injured  by  molten  metal  flying  from 
the  furnace,  defendants'  failure  to  have  the 
screen  replaced  constituted  negligence  sufficient 
to  Justify  a  recovery  for  plaintiff's  injuries. 

i,  Plaintiff  spoke  to  the  foreman  about  repla- 
cing the  screen,  and  the  foreman  answered  that 
they  would  not  blow  the  furnace  hard  until  the 
screen  was  in  place,  whereupon  plaintiff  con- 
tinued his  work,  and  was  subsequently  injured 
by  molten  material  flying  from  the  furnace. 
Beld,  that  plaintiff  was  not  guilty  of  contribu- 
tory negligence,  as  a  matter  of  law,  in  continn- 
ing  to  work  in  the  absence  of  the  screen. 

5.  Where  a  servant  in  a  foundry  called  the 
foreman's  attention  to  danger  in  working  in 
front  of  the  furnace  without  the  replacement 
ot  a  screen  previously  used,  the  fact  that  the 
servant  returned  to  work  after  receiving  the 
foreman's  assurance  that  the  furnace  would  not 
be  blown  hard  until  the  screen  was  replaced 
was  sufficient  evidence  that  he  relied  on  the 
foreman's  statement 

6.  Whether  the  furnace  was  blown  hard,  or 
whether  such  hard  blast  caused  the  material 
to  be  blown  out,  was  immaterial,  in  an  action 
for  such  Injuries,  since  the  foreman's  reply  con- 
stituted an  assurance  that  there  would  be  no 
blow-oat  without  a  liard  blast,  which  he  prom- 
ised not  to  make. 

7.  Where  the  evidence  showed  that  the  molten 
iron  was  forced  out  by  atmospheric  pressure 
forced  into  the  furnace,  and  defendants'  fore- 
man testified  that,  the  more  pressure  in  the 
furnace,  the  harder  it  would  blow  out,  a  clause 
in  an  instruction  making  the  danger  of  tiie 
plaintiff,  if  any,  dependent  on  the  degree  of  at- 
mospheric pressure  existing  at  any  time  within 
the  furnace,  was  not  objectionable  as  unsup- 
ported by  the  evidence. 

8.  An  instruction  that  if  the  screen  was  nec- 
<«sary,  and  defendants  knew  it.  It  was  their 
duty  to  have  it  in  place,  was  proper. 

9.  An  instruction  that  the  jury,  if  they  found 
for  plaintiff,  should  include  such  damages  as 
they  should  find  he  would  be  reasonably  certain 
to  suffer  in  the  future  therefrom,  was  not  erro- 
neons,  ■•  Jnatlfylng  a  recovery  for  loss  of  time 
in  the  future. 

IOl  Plaintiff  is  entitled  to  recover  for  obllga- 

5  U   See  Damages,  vol.  16.  Cent.  Dig.  J  2S1. 


tions  incurred  for  mMical  treatment,  as  well 
as  for  sums  expended  therefor. 

11.  It  was  not  error  for  the  court  to  modify 
.an  instruction  that  if,  when  plaintiff  was  in- 
jured, he  had  completed  his  work,  and  was  on 
his  way  from  the  sample  bed  to  a  point  behind 
the  furnace,  and  while  crossing  the  run"  plain- 
tiff was  injured,  etc.,  and  plaintiff  could  have 
reached  the  point  behind  the  furnace  by  "going 
around  the  furnace,"  but  selected  the  more 
dangerous  route,  in  front  of  the  furnace,  he 
could  not  recover,  by  striking  the  words  "going 
around  the  furnace,"  and  substituting  the 
words  "by  another  route,  not  materially  more 
inconvenient." 

12.  A  requested  instruction  covered  by  other 
instructions  may  be  properly  refused. 

13.  An  instruction  that  defendants  were  en- 
titled to  operate  the  furnace  with  or  without 
a  screen,  and  from  time  to  time  to  remove  the 
screen,  and,  if  plaintiff's  injury  resulted  from 
a  danger  naturally  incident  to  his  work  about 
the  furnace  without  a  screen,  he  could  not  re- 
cover, was  properly  refused,  as  eliminating  de- 
fendants' duty  to  use  reasonable  care  to  pro- 
tect the  servant,  and  substituting  the  danger 
incident  to  the  business  as  the  master  saw  fit 
to  operate  it  for  the  danger  incident  to  that 
kind  of  business  when  conducted  with  reason- 
able care  for  the  servant's  safety. 

14.  Plaintiff's  arm,  shoulder,  back,  sidcL  and 
face  were  burned,  and  the  flesh  and  sUn  slough- 
ed off,  leaving  the  blood  vessels  exposed,  and 
some  of  the  arteries  were  destroyed.  The  ex- 
tent of  the  burn  on  the  back  was  abont  8  inches 
in  width  and  12  to  14  inches  in  length.  He 
suffered  great  agony  from  October  until  the 
succeeding  April,  and  there  was  evidence  that 
the  injuries  would  be  permanent.  Held,  that 
a  verdict  for  $4,690  was  not  excessive. 

Appeal  teom  Circuit  Court,  St  Louis  Coun- 
ty;  John  W.  Booth,  Judge. 

Action  by  Arthur  Curtis  against  Charles 
A.  McNair  and  others.  From  a  Judgment  In 
favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

Defendants  own  and  operate  a  blast  far- 
nace,  and  plaintiff,  while  In  tbelr  employ, 
suffered  serious  personal  Injuries,  wblcta  he 
alleges  resulted  from  their  negligence.  The 
petition  states  in  detail  the  character  of  the 
furnace,  and  the  method  of  operating  it. 
From  this  it  appears  that  Iron  ore  is  put  into 
the  furnace,  and  when  it  has  been  reduced 
to  a  certain  condition  the  molten  iron  is 
caused  to  flow  out  through  an  opening  called 
the  "iron  notch"  Into  receptacles  provided  for 
Its  further  disposal.  This  flow  of  molten  Iron 
Is  driven  out  by  a  blast  of  air  forced  into 
the  furnace.  In  this  operation  there  was 
danger  of  particles  of  melted  metal,  hot 
ashes,  and  slag  being  suddenly  and  without 
warning  blown  out  for  a  distance  of  20  to 
60  feet;  and  therefore,  for  the  protection  of 
the  men  employed  in  the  work  around  the 
furnace,  reasonable  and  ordinary  care  de- 
manded of  defendants  that  they  should  have 
an  iron  screen  In  front  of  the  opening,  but 
on  the  occasion  in  question  there  was  no 
such  screen.  Plaintiff  was  employed  to  work 
around  the  furnace,  and  his  duties  palled  him 
to  pass  in  front  of  this  opening;  and  while  he 
was  doing  so,  in  the  exercise  of  ordinary  care, 
there  was  a  sudden  blow-out  of  melted  iron, 
hot  ashes,  and  slag,  striking  him  on  the  face, 
head,  arms,  legs,  and  side,  and  inflicting  very 
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serlons  Injorles.  The  negligence  charged  Is 
the  failure  to  provide  a  screen.  The  answer 
was,  first,  a  general  denial;  then,  a  plea  of 
contributory  negligence,  in  which  it  was  stat" 
ed  that  for  years  prior  to  the  occasion  in 
question  there  had  been  an  Iron  screen  in 
front  of  the  furnace  to  protect  those  who 
stood  behind  it  from  the  hot  iron  and  other 
materials  which  the  furnace  was  accustomed 
to  throw  out,  but  that  on  this  occasion  the 
screen  was  not  in  position,  and  had  not  been 
for  several  days,  and  plaintiff  knew,  or  by  the 
exercise  of  ordinary  care  would  have  known, 
those  facts,  yet  negligently  walked  in  front 
of  the  opening  while  the  furnace  was  in 
blast,  and  that  that  negligence  directly  con- 
tributed to  his  injuries.  Then  there  is  an- 
other plea  in  the  answer,  to  the  effect  that 
the  conditions  surrounding  the  furnace  and 
Its  operation  as  stated  in  the  petition  were 
open  and  obvious,  and  were  Icnown  or  would 
have  been  known  to  plaintiff  if  he  had  ex- 
ercised ordinary  care,  and  the  danger.  If  any, 
of  working  around  the  furnace  under  those 
conditions,  was  also  open  and  obvious,  and 
was  known,  or  by  the  exercise  of  ordinary 
care  would  have  been  known,  to  the  plaintiff, 
and  therefore  It  was  a  risk  that  plaintiff  as- 
sumed. The  reply  was  a  general  denial. 
The  testimony  on  the  part  of  the  plaintiff 
tended  to  sustain  the  averments  of  his  peti- 
tion, and  that  on  the  part  of  the  defendants 
tended  to  sustain  the  statements  in  their  an- 
swer. We  deem  it  necessary  to  refer  only  to 
the  evidence  bearing  on  the  alleged  contrib- 
utory negligence  of  the  plaintiff.  He  was 
there  in  the  capacity  of  a  common  laborer; 
that  Is  to  say,  he  had  been  employed  there  for 
four  or  five  years,  and  was  familiar  with  the 
scene.  But  his  work  had  been  usually  that 
of  breaking  ore  in  an  adjoining  room.  Oc- 
casionally, however,  he  had  been  called  into 
the  furnace  room  to  do  the  work  of  what 
was  called  a  "furnace  helper,"  and  when 
that  was  so  he  was  paid  a  furnace  helper's 
wages,  which  were  more  than  his  ordinary 
wages.  At  the  time  of  this  accident  he  was 
working  in  the  furnace  room  by  order  of  the 
foreman,  doing  what  is  called  taking  sam- 
ples. The  total  number  of  days,  however, 
that  he  was  engaged  in  work  aroXind  the 
furnace,  was  35  or  40,  distributed  through  the 
four  or  five  years  of  his  employment  there. 
His  rank  as  a  servant  in  the  establishment 
was  that  of  an  ore  breaker.  It  had  been  the 
custom  of  defendants  for  years  to  have  the 
screen  in  place,  but  the  furnace  had  been 
shut  down  for  several  weeks  just  before  this 
accident,  and  in  that  Interval  the  screen  had 
been  taken  down;  and  when  the  furnace  was 
started  up  again,  which  was  three  or  four 
days  before  the  accident,  the  screen  was 
not  put  up,  and  the  furnace  was  operated 
without  It.  The  plaintiff  was  permitted  to 
testify,  over  the  objection  of  defendants,  that 
he  had  called  the  attention  of  Mr.  Craig,  the 
foreman,  to  the  fact  that  there  was  no  screen 
In  place,  and  that  Mr.  Craig  said  that  they 


would  not  blow  the  furnace  hard  until  they 
put  the  screen  up.  Another  witness  testified 
to  hearing  that  conversation,  and  there  was 
no  evidence  to  the  contrary.  It  was  after 
that  conversation,  and  while  the  plaintiff  was, 
in  the  performance  of  his  duty,  passing  in 
front  of  the  iron  notch,  that  the  blow-out  oc- 
curred which  threw  the  shower  of  melted 
iron,  hot  ashes,  and  slag  on  him,  and  caused 
his  injuries. 

At  the  close  of  plaintiff'g  testimony,  and 
again  at  the  close  of  ail  the  testimony,  de- 
fendant  asked  an  instruction  to  the  effect 
that  plaintiff  was  not  entitled  to  recover, 
which  the  court  refused,  and  defendants  ex- 
cepted. The  cause  was  submitted  to  the  jury 
under  instructions  hereinafter  discussed,  a 
verdict  for  plaintiff  for  $4,050  was  returned, 
and  there  was  a  judgment  accordingly,  from 
which  this  appeal  was  taken. 

Seddon  &  Blah-  and  Bobt  A.  Holland,  Jr., 
for  appellants.  Johnson,  Houts,  Marlatt  ft 
Hawes,  for  respondent 

VALMANT,  J.  (after  stating  the  facts). 
1.  The  answer,  as  we  have  seen,  was  in 
three  parts— a  general  denial,  a  plea  of  con- 
tributory negligence,  and  a  plea  that  plain- 
tiff had  assumed  the  risk.  The  material 
averments  in  the  plea  last  named  are  that 
the  absence  of  the  screen,  and  the'  danger, 
if  any  there  was,  arising  from  such  ab- 
sence, were  conditions  open  and  obvious, 
and  khovm  to  plaintiff,  or -would  have  been 
known  If  he  had  exercised  reasonable  care, 
and  therefore  it  is  a  risk  be  assumed.  That 
is  not  a  good  plea.  A  servant  assumes  the 
risk  of  danger  incident  to  the  work  be  en- 
gages to  perform,  and,  if  he  is  injured  as 
a  result  of  that  which  was  to  be  expected 
in  the  usual  course  of  such  work,  the  master 
is  not  liable.  There  are  many  kinds  of  busi- 
ness, the  operations  of  which  are  attended 
with  danger  which  cannot  be  prevented  by 
ordinary  care  and  precaution.  When  one 
engages  in  such  business,  and  suffers  from 
causes  incident  to  its  character,  be  haa  no 
legal  remedy.  In  such  case  he  suffers,  not 
because  of  negligence  of  his  master,  but  be- 
cause of  a  danger  incident  to  the  business. 
But  the  only  risk  the  servant  does  assume  is 
of  that  which  is  liable  to  happen  on  account 
of  the  nature  of  the  business,  when  the  mas- 
ter has  used  reasonable  care  .to  avoid  such 
a  result  It  is  the  duty  of  the  master  to 
exercise  reasonable  care,  commensurate 
with  the  nature  qf  the  business,  to  protect 
his  servant  from  the  hazards  Incident  to  it 
Williams  V.  By.,  110  Mo.  316,  24  S.  W.  782; 
Eodney  v.  By.,  127  Mo.  076,  28  S.  W.  887. 
30  S.  W.  150;  Herdler  v.  Buck,  S.  &  B. 
Co.,  136  Mo.  3,  37  S.  W.  115.  This  duty  the 
law  imposes  on  the  master,  and  will  not  al- 
low him  to  cast  It  off.  It  is  contrary  to  pub- 
lic policy  to  allow  the  master  to  relieve  him- 
self by  contract  from  liability  for  his  own 
negligence.    What  the  law  forbids  to  be  done 
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by  express  contract.  It  will  not  assist  to  be 
done  by  implying  a  contract  A  risk  wbich 
the  law,  on  the  ground  of  public  policy,  will 
not  aMow  tbe  servant  to  assume,  it  will  not 
Imply  from  his  conduct  that  he  has  assumed. 
Blanton  t.  Dold,  109  Mo.  64,  18  S.  W.  1149; 
Settle  V.  Ry.  Co.,  127  Mo.  336,  30  S.  W.  125, 
48  Am.  St.  Rep.  633;  Pauck.  v.  St.  L.  Dressed 
Beef  Co.,  159  Mo.  467,  61  S.  W.  806;  Wendler 
T.  People's  H.  P.  Co.,  165  Mo.  527,  05  S. 
W.  737.  The  servant  never  assumes  the  risk 
of  the  master's  negligence.  In  a  suit,  there- 
fore, by  a  servant  against  bis  master,  in 
which  the  petition  alleges  that  the  plaintiff's 
Injuries  were  due  to  defective  appliances  fur- 
nished by  the  master  for  use  of  the  servant, 
tbe  dangerous  condition  of  which  was  known, 
or  by  the  exercise  of  ordinary  care  would 
hare  been  known,  to  the  master,  a  plea 
vhlch  sets  up  that  that  condition  was  also 
known,  or  by  the  exercise  of  ordinary  care 
on  his  part  would  have  been  known,  to  tbe 
servant,  does  not  constitute  a  defense  to  tbe 
action  on  tbe  theory  of  an  assumption  of 
risk  by  tbe  servant,  because  the  servant  can- 
not assume  to  bear  tbe  consequences  of  the 
m.ister's  negligence.  If  the  plaintiff's  Buf- 
fering was  solely  from  a  risk  Incident  to  tbe 
business,  he  cannot  recover,  because  it  was 
a  risk  be  assumed  when  he  undertook  tbe 
service;  and  this  fact  the  defendant  may 
show  under  his  plea  of  general  denial,  be- 
caase  by  so  showing  be  disproves  tbe  alle- 
ptlon  of  negligence  on  his  part.  A  special 
plea  that  plaintiff  assumed  such  a  risk  is 
unnecessary.  But  if  tbe  defect  In  the  ma- 
chinery is  obvious  or  is  known,  or  by  the 
exercise  on  his  part  of  ordinary  care  would 
hare  been  known,  to  the  servant,  who  con- 
tinued nevertheless  to  use  it  until  the  acci- 
dent occurred,  those  facts  may  be  pleaded 
as  going  to  constitute  contributory  negli- 
gence; and  in  such  case,  if  tbe  issue  so  ten- 
dtred  is  found  for  the  defendant,  the  plain- 
tiff cannot  recover,  not  because  be  has  as- 
sumed tl)e  risk  of  his  master's  negligence, 
bnt  because,  notwithstanding  the  negligence 
of  his  master,  the  law  will  not  allow  him 
to  recover  when  his  own  negligence  has  con- 
tributed to  tbe  result  The  difference  be- 
tween assumption  of  risk  and  contributory 
negligence  in  this  connection  is  this:  If  the 
fact  that  plaintiff  saw  that  tbe  screen  was 
absent  and  nevertheless  continued  in  the 
service,  amounts  to  an  assumption  of  the 
risk,  then  it  is  an  absolute  bar  to  tbe  action, 
regardless  of  the  fact  that  the  plaintiff,  nn- 
der  tbe  circumstances,  might  have  been  ex- 
ercising the  care  which  a  man  of  ordinary 
pmdence  under  like  circumstances  would 
bave  exercised,  whereas,  though  he  saw  tbe 
screen  was  absent,  yet  if  be  continued  bis 
work  under  conditions  that  showed  that  be 
was  nevertheless  exercising  such  care  as  a 
man  of  ordinary  prudence.  In  bis  place, 
Would  have  exercised,  be  would  not  be  guilty 
of  contributory  negligence.  There  was  evl- 
dpuce  in  this  case  tending  to  show  that  the 


conduct  of  tbe  plaintiff  under  the  conditlonB 
apparent  was  consistent  with  reasonable  and 
ordinary  care.  Tbe  absence  of  tbe  screen 
was  wituin  the  observation  of  every  one, 
yet  not  tbe  plaintiff  alone,  but  all  the  other 
men  whose  duties  called  them  that  way,  ex- 
posed themselves  in  like  manner;  and  even 
tbe  foreman,  Mr.  Craig,  testified  that  be  bad, 
during  the  three  or  four  days  In  which  tbe 
furnace  was  in  blast  without  the  screen, 
passed  In  front  of  the  notch  Just  as  plaintiff 
did.  In  addition  to  that  fact,  under  tbe  is- 
sue of  contributory  negligence  the  plaintiff 
was  entitled  to  have  bla  conduct  considered 
In  tbe  light  of  tbe  assurance  given  bim  by 
tbe  foreman  that  there  would  be  no  bard 
blast  until  th<  screen  was  put  up.  The  ob- 
vious absence  of  the  screen,  tbe  apparent 
danger,  and  the  plalntlfTs  familiarity  with 
tbe  operation  of  the  furnace,  were  all  facta 
presented  to  the  jury  along  with  other  facts 
proper  to  have  been  taken  into  account  In 
the  trial  of  tbe  issue  under  tbe  plea  of  con- 
tributory negligence,  and  the  defendants  had 
the  full  benefit  of  all  of  tbem.  Nothing  In 
this  opinion  said  is  Intended  to  gainsay  the 
proposition  that.  If  a  plaintiff's  evidence 
should  show  that  be  deliberately  went  into 
danger  that  was  so  obvious  that  reasonable 
men  could  not  honestly  differ  about  it,  the 
court  should  declare,  as  a  matter  of  law,  that 
tbe  plaintiff  was  guilty  of  contributory  negli- 
gence, and  take  the  case  from  the  Jury.  But 
tbat  is  not  this  case.  Tbe  only  issues  prop-  - 
erly  In  this  case  were,  those  covered  by  tbe 
general  denial  and  the  plea  of  contributory 
negligence. 

2.  Appellants  contend  that  tbe  instruction 
asked  by  tbem  In  tbe  nature  of  a  demurrer 
to  the  evidence  should  have  been  given,  for 
two  reasons: 

First,  that  there  was  no  evidence  of  negli- 
gence on  the  part  of  defendants.  The  learn- 
ed counsel  demonstrate  by  reason  and  au- 
thority that  a  master  Is  not  liable  as  for  neg- 
ligence "for  tbe  reason  alone  that  a  safer 
mode  might  have  been  adopted  or  less  dan- 
gerous appliances  migut  have  been  employ- 
ed." Winkler  v.  Basket  Co.,  137  Mo.  396,  38 
S.  W.  021.  And  tbat:  "It  is  the  defendant's 
duty  to  furnish  its  servants  with  tools,  appli- 
ances, and  instrumentalities  reasonably  safe 
for  tbe  purpose  for  which  they  were  used, 
but  is  not  required  to  use  tbe  most  modem  or 
Improved  toobs  or  appliances."  Holloran  v. 
Foundry  Co.,  133  Mo.  47,  35  S.  W.  260.  That 
doctrine  is  well  founded,  but  it  is  entirely 
consistent  with  the  principle  that  It  Is  tbe 
master's  duty  to  furnish  machinery  and  ap- 
pliances that  are  as  safe  as  reasonable  pru- 
dence and  ordinary  care  can  make  tbem— 
not  the  safest  and  best  possible,  but  as  safe 
and  good  as  may  be  obtained  by  the  exercise 
of  such  care  as  a  man  of  ordinary  experience 
and  prudence  engaged  in  such  work  usually 
exercises.  We  have  already  said  that  the 
degree  of  care  to  be  exercised  by  tbe  master 
in  this  respect  must  be  commensurate  wltb 
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the  hazard  naturally  Incident  to  the  bnslneas. 
The  Supreme  Court  of  the  United  States  have 
said:  "Occupations,  however  Important,  which 
cannot  be  conducted  without  necessary  dan- 
ger to  life,  body,  or  Umb,  should  not  be  pros- 
ecuted at  all  without  all  reasonable  precau- 
tions against  such  dangers  afforded  by  sci- 
ence. The  necessary  danger  attending  them 
should  operate  as  a  prohibition  to  their  pur- 
suit without  such  safeguards.  Indeed,  we 
think  It  may  be  laid  down  as  a  legal  princi- 
ple that,  In  all  occupations  which  are  attend- 
ed with  great  and  unusual  danger,  there 
must  be  used  all  appliances  readily  attain- 
able, known  to  science,  for  the  prevention  of 
accidents,  and  that  the  neglect  to  provide 
such  readily  attainable  appliances  will  be  re- 
garded as  proof  of  culpable  negligence." 
Mather  y.  RUlston,  166  U.  S.  391,  15  Sup.  Ct 
464,  39  L.  Ed.  464.  Counsel  quote  from 
Winkler  v.  Basket  Co.,  supra:  "A  master, 
as  between  himself  and  his  servant,  has  a 
right  to  adopt  his  own  mode  of  conducting 
his  business,  and  to  select  the  Instrumentali- 
ties to  be  used  therein."  That  is  undoubt- 
edly the  master's  right,  within  the  limits  of 
the  rule  above  quoted,  and  the  opinion  in  tbat 
case  carries  It  no  farther.  If  It  was  reason- 
ably safe,  within  the  bounds  above  specified, 
to  run  this  furnace  without  a  screen,  then  the 
defendants  had  a  right  to  so  run  It,  and  they 
are  not  liable  In  this  case.  But  who  Is  to 
Judge  as  to  whether  or  not  It  was  reasonably 
safe  to  run  it  without  the  screen?  If  the 
screen  would  add  to  the  safety  of  the  serv- 
ants at  work  there,  the  evidence  shows  that 
It  was  a  contrivance  within  the  means  of 
defendants  to  furnish  without  unreasonable 
effort  The  answer  admits  and  the  proof 
shows  that  this  screen  had  been  a  part  of 
the  equipment  in  defendants'  works  for  years, 
and  that  It  was  designed  by  them  for  pro- 
tection of  certain  of  their  employes  working 
there  against  accidents  of  the  very  kind 
that  resulted  to  the  plaintiff's  Injury,  and 
defendants'  evidence  shows  that  It  was  their 
Intention  to  replace  It  soon.  What  better 
evidence  could  the  plaintiff  have  produced 
to  show  that  it  was  a  contrivance  tbat 
should  hav6  been  furnished,  and  that  it  was 
within  the  reasonable  means  of  defendants 
to  have  furnished  ItT  The  defendants'  su- 
perintendent testified  on  cross-examination: 
"Q.  Orders  had  been  given  to  put  up  the 
screen?  A.  Yes,  sir.  Q.  They  had  realized 
the  Importance  of  it  by  ordering  it  to  be  put 
up  there?  A.  Yes,  sir.  Q.  You  realized  tbat 
yourself— the  necessity  of  having  the  screen 
there?  A.  Yes,  sir;  for  the  protection  of  the 
skimmer.  I  always  make  that  qualification 
—for  the  man  at  the  skimmer— because  it 
can't  protect  the  people  far  down  the  pig 
bed,  because  coke  blows  over  the  top  of  It. 
Q.  It  would  protect  anybody  at  the  skim- 
mer or  near  the  skimmer?  A.  Yes,  sir.  Q. 
Or  anybody  passing  directly  in  front  of  the 
runner?  A.  If  it  was  blowing  over  the  top 
it  wouldn't"    We  cannot  agree  to  the  prop- 


osition that  there  was  no  evidence  of  negli- 
gence of  defendant. 

The  second  ground  on  which  appellants 
stand  for  their  contention  that  the  instruc- 
tion for  a  nonsuit  should  have  been  given 
is  that  the  absence  of  the  screen  and  the 
danger  liable  from  that  cause  were  open  and 
obvious,  and  known  to  plaintiff,  or  would 
have  been  known  If  he  had  used  ordinary 
care;  therefore  he  was  guilty  of  such  negli- 
gence himself  in  the  matter  as  should  pre- 
clude a  recovery.  The  position  taken  on 
this  ground  is  somewhat  inconsistent  with 
tbat  taken  on  the  first  ground.  Defendants 
cannot  well  say  that  the  absence  of  the 
screen  was  no  evidence  of  negligence,  and 
yet  say  that  the  danger  therefrom  was  so 
obvious  as  that  plaintiff  could  not  have 
failed  to  see  it  if  he  had  used  reasonable 
care.  We  are  IncHned  to  the  view  that  the 
danger  was  obvious,  and,  if  there  was  no 
other  fact  In  the  case,  the  court  might  have 
been  justified  In  holding,  on  the  plaintifTs 
evidence,  that  he  was  guilty  of  contributory 
negligence.  But  there  was  another  fact  in 
the  case.  Plaintiff,  seeing  that  the  screen 
was  kbsent,  and  appreciating  the  danger, 
spoke  to  the  foreman  abont  It  and  the  fore- 
man answered  that  they  would  not  blow  tbe 
furnace  hard  until  the  screen  was  In  place. 
Thereupon  the  plaintiff  went  on  with  bis 
work.  It  is  argued  that  that  testimony  was 
Illegal,  because  it  was  not  averred  in  the 
petition  that  the  plaintiff  was  lulled  into  se- 
curity by  the  assurance  of  the  foreman.  In 
a  petition  in  an  action  at  law  the  plaintiff 
Is  not  bound  to  anticipate  an  affirmative  de- 
fense, and  reply  to  It  The  negligence  which 
forms  the  bottom  of  plaintifTs  cause  of  ac- 
tion is  the  failure  of  the  defendants  to  pro- 
vide a  screen,  thus  exposing  the  plaintiff  to 
unnecessary  danger.  The  defendants  an- 
swer by  a  plea  of  confession  and  avoidance, 
saying:  "True  It  is,  we  did  not  furnish  the 
screen,  but  you  knew  it  and  knew  the  dan- 
ger liable  to  ensue  therefrom.  Therefore 
you  were  guilty  of  negligence  in  continuing 
the  service  under  those  conditions."  Tbe  tes- 
timony as  to  what  occurred  when  plaintiff 
brought  the  subject  to  the  attention  of  the 
foreman  is  simply  responsive  to  the  charge  of 
contributory  negligence;  going,  as  It  does, 
to  show  that,  notwithstanding  the  plaintiff 
saw  the  danger,  it  was  not  negligence  in  him 
to  continue  the  work.  Defendants  contend, 
however,  that  the  evidence  for  plaintiff  in 
this  issue  fell  short  of  the  mark  in  three  re- 
spects, viz.,  there  was  no  evidence  that  the 
furnace  was  put  to  a  hard  blast  that  such 
hard  blast  caused  the  blow-out,  and  that 
plaintiff  relied  on  the  assurance.  As  to  the 
plaintiff's  reliance  on  the  assurance,  the  fact 
tbat  he  returned  to  his  work  after  receiving 
the  assurance  is  evidence  from  which  his  re- 
liance might  be  inferred.  As  to  whether 
there  was  a  hard  blast  and  that  caused  the 
blow-out  It  Is  immaterial,  as  affecting  the 
question  of  plaintiff's  conduct  in  retnming 
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to  hia  work  after  receiving  tbe  aasnrance. 
It  might  be  conceded,  for  the  sake  of  the 
argument,  that  the  degree  of  force  of  the 
blast  had  nothing  to  do  with  producing  the 
accident.  The  reply  of  the  foreman  to  tbe 
plaintiCT  cannot  be  construed  otherwise  than 
aa  Intended  to  make  him  believe  that  there 
would  be  no  danger,  because  there  would  be 
no  hard  blast  It  was  not  a  conversation 
between  two  men  on  an  equality  with  refer- 
ence to  the  subject,  but  It  was  a  servant  re- 
ceiving assurance  from  bis  master.  The 
master  intended  to  make  the  servant  believe 
that  If  there  should  be  no  hard  blast  there 
would  be  no  blow-out,  and  he  promised  there 
should  be  no  hard  blast.  If  In  fact  a  hard 
blast  bad  nothing  to  do  with  causing  a  blow- 
out, then  tbe  master  deceived  the  servant 
by  making  blm  believe  It  did.  If  tbe  blow- 
out would  not  occur  without  a  hard  blast, 
then  the  fact  of  tbe  blow-out  is  evidence  that 
there  was  a  hard  blast,  and  that  the  master 
did  not  keep  his  promise. 

There  was  no  error  in  refusing  the  Instruc- 
tion for  a  nonsuit 

Z.  Tbe  giving  of  the  instructions  as  asked 
by  plaintm  is  assigned  for  error.  The  first 
instruction  is:  "(A)  The  court  Instructs  you 
that  If,  from  the  evidence  in  the  case,  you 
believe  that  on  the,  or  about  tbe,  31st  day  of 
October,  1889,  defendants  were  operating  and 
controlling'  a  furnace,  and  buildings  in  con- 
nection therewith,  situate  In  the  city  of  St 
Louis;  that  said  furnace  stood  at  the  north 
end  of  a  room  (of  such  buildings)  known  as 
the  'Casting  Room,'  on  the  floor  of  which 
room  melted  iron  from  such  furnace  was,  in 
tbe  ordinary  course  of  the  business  there  car- 
ried on  by  defendants,  cast  into  pig  iron; 
that  In  the  furnace  iron  ores  were  melted, 
and  tbe  melted  Iron  and  slag  were,  in  the 
course  of  defendants'  business,  drawn  from 
the  furnace  by  opening  a  hole  therein,  known 
as  the  'Notch  Hole,'  located  on  the  south  side 
of  the  furnace,  and  facing  toward  the  south 
end  of  such  casting  room;  that,  in  the  ordi- 
nary course  of  such  business,  upon  the  open- 
ing of  aald  hole,  iron,  slag,  ashes,  and  other 
heated  matter  was  liable  to  run  from  said 
bole;  that  to  facilitate  the  drawing  off  from 
•aid  furnace  turough  said  hole,  heated  air 
was,  in  the  ordinary  coarse  of  defendants' 
business,  forced  into  said  furnace  In  snch 
manner  as  to  create  strong  atmospheric  pres- 
sure npon  the  contents  of  said  furnace,  so 
as  to  force  tbe  same  strongly  outward  through 
said  hole,  and  in  such  manner  as  to  at  times 
force  and  blow  out  from  said  furnace,  through 
said  bole,  into  said  room,  and  toward  the 
south  end  thereof,  molten  iron,  slag,  and  oth- 
er hot  substances,  so  as  to  endanger  employ- 
es of  defendants  engaged  In  said  casting  room 
00  the  south  side  of  said  notch  hole;  and  U 
yoa  further  find  that  on  the  31st  day  of  Octo- 
ber, 1899,  plaintiff  was  in  the  employ  of  the 
defendants  in  said  casting  room,  and  that 
there  was  no  screen  in  front  of  said  notch 
bole  to  intercept  melted  iron,  slag,  or  other 


material  that  might  be  forced  by  such  pres- 
sure through  such  notch  hole,  and  this  state 
of  affairs  had  existed  for  three  or  more  days, 
and  that  during  that  time  plaintiff  bad  occa- 
sion, from  time  to  time,  in  the  course  of  his 
employment  by  defendants,  to  pass  in  front 
of  said  notch  hole  in  such  a  manner  as  to  be 
exposed  to  danger  of  being  burned  by  hot 
metal,  slag,  or  other  substances  thrown  from 
said  furnace  as  aforesaid;  and  if  you  find 
that  such  danger  would  not  have  existed,  had 
a  proper  screen  to  intercept  such  hot  sub- 
stances been  then  and  there  erected  and 
maintained  by  defendants,  and  that  the  dan- 
ger, If  any,  to  which  plaintiff  was  so  exposed, 
was  dependent,  to  a  great  extent,  npon  the 
degree  of  atmospheric  pressure  existing  at 
any  time  within  the  said  furnace,  and  tend- 
ing to  force  its  contents  out  through  said 
notch  bole,  and  that  the  extent  of  such  pres- 
sure was  not  a  matter  within  the  observation 
of  plaintiff,  so  that  be  could  determine  the 
apiouut  or  force  thereof;  and  If  the  Jury  find 
that  In  said  casting  house  defendants  had, 
some  ten  feet  or  more  in  front  of  said  notch 
hole,  a  place  provided  for  the  maintenance 
of  a  screen  for  tbe  interception  of  such  melt- 
ed iron,  slag,  and  other  hot  substances  thrown 
out  of  such  notch  hole,  and  that  it  was  nec- 
essary, and  known  to  defendants  to  be  nec- 
essary, for  the  safety  of  defendants'  employes 
in  said  casting  room,  or  of  plaintiff,  that  such 
a  screen  should  be  there  maintained,  and  that 
plaintiff.  In  the  course  of-  his  employment, 
while  aald  furnace  was  in  operation,  on  Oc- 
tober 31,  1899,  from  time  to  time,  had  occa- 
sion to  pass  in  front  of  such  notch  hole,  south 
of  the  point  provided  for  snch  screen;  and 
If  you  further  find  that  George  Craig  was 
defendants'  foreman,  and,  as  such,  had  charge 
and  control  of  the  business,  and  of  the  em- 
ployes of  defendants  in  said  furnace  and 
casting  house,  and  that  plaintiff  was  aware 
tliat  he  was  exposed  to  some  danger,  from 
tbe  absence  of  such  screen,  tn  so  passing  in 
front  of  such  notch  hole,  and  called  the  at- 
tention of  the  said  foreman  to  the  absence 
of  such  screen,  and  that  thereupon  the  said 
foreman  said  to  him  that  they  would  not 
blow  hard  until  the  screen  was  put  up;  and 
if  yon  find  that  afterward,  on  the  said  Slst 
day  of  October,  at  a  time  when  said  fur- 
nace was  in  operation,  and  plaintiff  was,  in 
the  course  of  his  employment  aforesaid,  pass- 
ing in  front  of  such  notch  hole,  and  south  of 
the  point  so  provided  for  such  screen,  a 
quantity  of  hot  slag,  ashes,  or  other  material 
suddenly  blew  out  from  said  furnace  through 
said  notch  hole,  and  struck  and  burned  plain- 
tiff, and  that,  at  the  time  of  so  being  burned, 
plaintiff  was  exercising  such  care  to  prevent 
injury  to  himself  as  a  person  of  ordinary 
prudence  should  have  exercised  under  the 
like  circumstances,  and  was  relying  upon  the 
assurance,  if  any,  of  snch  foreman  that  they 
would  not  blow  hard  until  the  screen  was 
put  up— then  the  Jury  will  find  the  issues 
for  tbe  plaintiff."    The  objections  to  this  In- 
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Btruction  pointed  out  In  the  brief  for  appel- 
lant are,  first,  referring  to  tbe  clause,  "and 
tl.at  tbe  danger,  U  any,  to  wblcb  plaintiff 
was  exposed,  was  dependent,  to  a  great  ex- 
tent, upon  the  degree  of  atmospheric  pressure 
existing  at  any  time  wltbln  said  furnace,  and 
tending  to  force  its  contents  out  through  said 
notch  bole,"  that  there  was  no  evidence  on 
which  to  base  It  It  is  argued  that  there 
was  no  evidence  that  tbe  blow-outs  were  In- 
fluenced by  atmospheric  pressure,  but  that 
they  were  caused  by  tbe  notch  being  stopped 
np.  We  think  counsel  are  mistaken  on  this 
point.  In  fact,  tbe  whole  mode  of  operation 
disclosed  by  tbe  evidence  shows  that  the 
molten  iron  is  forced  out  by  atmospheric 
pressure  forced  into  tbe  furnace,  and  it  would 
therefore  seem  to  be  unnecessary  to  hear  evi- 
dence to  show  that  the  blow-out  was  influ- 
enced by  the  force  behind  it  Yet  the  de- 
fendant's foreman  did  testify:  "Q.  Now,  Mr. 
Craig,  what  effect  on  tiiat  blow-out  would  the 
patting  on  of  a  heavy  or  light  blast  have? 
A.  Of  course,  tbe  more  pressure  in  the  fur- 
nace, the  liarder  it  would  blow  out"  Sec- 
ond, it  is  objected  that  this  Instruction  di- 
rects the  Jury,  in  effect,  that  if  the  screen 
was  necessary,  and  defendants  knew  it,  it 
was  their  duty  to  put  it  In  place.  We  flnd 
no  fault  with  tbe  proposition  under  the  un- 
disputed facts  of  this  case.  The  defendants* 
answer  shows,  and  their  evidence  shows, 
that  this  screen  was  a  part  of  their  working 
outfit— designed  to  afford  a  reasonable  guard 
against  a  danger  incident  to  tbe  business. 
The  clause  in  tbe  instruction  criticised  has 
reference  only  to  that  screen  as  usually  used 
by  the  defendants,  and  what  Is  there  said 
does  not  undertake  to  Impose  on  the  defend- 
ants the  obligation  of  absolute  insurers  of 
the  safety  of  their  men.  The  third  objec- 
tion is  that  the  instruction  does  not  require 
the  Jury,  before  finding  for  the  plaintiff  on 
the  issue  in  reference  to  tbe  assurance  of 
safety  given  him  by  the  foreman,  to  find  tbat 
there  was  a  hard  blast  and  tbat  that  was  the 
cause  of  the  blow-out  We  have  already  dis- 
cussed ttiat  question.  Tbe  only  other  in- 
struction given  for  plaintiff  related  to  the 
measure  of  damages.  It  la  as  follows:  "(B) 
Tbe  court  Instructs  you,  gentlemen  of  the 
Jury,  that  if  you  flnd  for  plaintiff  you  should, 
in  estimating  his  damages,  consider  bis  phys- 
ical condition  before  and  since  receiving  the 
injuries  for  which  be  sues,  as  shown  by  tbe 
evidence;  tbe  physical  pain  and  mental  an- 
guish, if  any,  suffered  by  him  on  account 
of  his  injuries  at  the  time  of  and  since  such 
injuries,  as  shown  by  the  evidence;  his  loss 
of  time,  and  such  damages,  if  any,  as  you 
may,  from  the  evidence,  find  It  is  reasonably 
certain  he  will  suffer  in  the  future  therefrom; 
and  you  will  flnd  a  verdict  for  such  sum  as, 
in  your  Judgment  will,  under  the  evidence, 
reasonably  compensate  him  for  such  inju- 
ries, including  compensation  for  such  reason- 
able amounts,  if  any,  as  the  evidence  shows 
he  lias   expended   or  obligated  himself  for 


medical  treatment"  Tbe  objections  offered 
to  this  instruction  are  two,  viz.,  that  "It  enti- 
tled plaintiff  to  recover  damages  for  his  loss 
of  time  In  the  future,"  and  that  It  author- 
ized a  recovery  for  "sums  tbat  he  expended 
for  medical  treatment."  These  objections  are 
founded  on  the  idea  tbat  no  claim  is  made  in 
the  petition  for  such  items  of  damage.  We 
do  not  understand  the  instruction  to  call  for 
an  estimate  of  loss  of  time  in  tbe  future,  but 
for  damages  which  the  Jury  may  flnd  tbat  it 
is  reasonably  certain  the  plaintiff  will  suffer 
in  the  future.  There  is  a  statement  in  the 
petition  that  the  plaintiff  is  permanently  in- 
jured, and  there  was  evidence  tending  to 
sustain  tliat  statement  As  to  items  gf  ex- 
penses, the  criticism  of  the  Instruction  Is 
that  the  petition  does  not  allege  that  plaintiff 
has  expended  any  sum,  but  only  tbat  he  has 
incurred  expenses.  There  is  no  difference, 
so  far  as  the  right  to  compensation  In  a  case 
like  this  Is  concerned,  l)etween  expending 
sums  and  Incurring  obligations.  The  plain- 
tiff is  entitled  to  recover  for  either.  There 
is  no  error  in  the  plaintiff's  instructions. 

4.  At  tbe  request  of  the  defendants,  the 
court  gave  the  following  instructions:  "(1> 
The  court  instructs  tbe  Jury  that  the  defend- 
ants were  not  insurers  of  the  plaintiff  against 
injury  while  in  their  employment  and  that 
you  cannot  flnd  a  verdict  for  him  merely  be- 
cause be  was  injured.  (2)  The  court  instructs 
the  Jury  that  if  you  believe  from  the  evidence 
tbat  the  plaintiff  was  not  using  ordinary  care 
at  cue  time  and  place  of  his  Injury,  and  tbat 
the  failure  to  use  such  care  directly  con- 
tribnted  to  cause  his  injury,  then  you  will 
flnd  for  tbe  defendants;  and  you  are  In- 
structed that  ordinary  care  is  such  care  as 
would  he  used  by  an  ordinarily  prudent  per- 
son imder  the  same  circumstances.  (3)  The 
court  Instructs  the  Jury  that  In  considering 
its  verdict,  the  Jury  should  not  be  governed 
by  sympathy  for  plaintiff  because  be  met 
with  an  injury  while  in  defendants'  employ, 
or  have  any  prejudice  or  feeling  either  In 
favor  of  or  against  the  plaintiff  or  defend- 
ants, but  the  Jury  should  only,  in  arriving 
at  its  verdict,  be  governed  by  the  evidence 
and  Instructions  of  the  court"  And  the  de- 
fendants asked  the  following:  "(4>  The  court 
instructs  the  Jury  that  if  you  believe  from 
the  evidence  that  at  the  time  plaintiff  sus- 
tained his  injuries  he  had  completed  his  work 
of  taking  samples,  and  was  on  his  way  from 
the  sample  bed  to  a  point  behind  the  furnace, 
and  that  while  crossing  the  'run,'  on  his  way 
to  said  point  the  plaintiff  was  injured  by 
cinders  and  other  hot  materials  shooting 
from  said  furnace,  and  that  plaintiff  could 
have  reached  said  point  behind  tbe  furnace 
in  perfect  safety  by  going  around  the  fur- 
nace, but,  Imowing  the  danger,  selected  the 
dangerous  route  in  front  of  the  furnace, 
then  the  plaintiff  is  not  entitled  to  recover, 
and  you  must  flnd  your  verdict  for  tbe  de- 
fendants." The  court  refused  that  Instruc- 
tion as  asked,  but  modified  It  by  erasing  the 


Digitized  by 


Google 


Ma) 


JOHNSON  Y.  ST.  LOUIS  &  S.  BY.  CO. 


173 


words  "going  around  the  fomace,"  and  writ- 
ing In  their  stead  "by  another  route,  not  ma- 
terially more  Inconvenient."  Defendants  as- 
sign that  modification  for  error.  The  court 
wonid  have  been  Justified  In  refusing  that 
Instruction  altogether,  and,  even  as  modified. 
It  Is  more  favorable  to  defendants  than  they 
were  entitled  to.  If  one  route  was  more  dan- 
gerous than  the  other,  or  if  one  was  a  safe 
and  the  other  a  dangerous  rente,  both  equal- 
ly available  to  plalntlfl",  and  he,  knowing  the 
conditions,  selected  the  dangerous  route,  that 
fact  might  have  been  brought  Into  the  case, 
by  proper  specifications,  under  the  plea  of 
contributory  negligence;  but,  as  it  was, 
there  was  no  such  issue  in  the  case.  There 
was,  as  we  have  seen,  a  plea  of  contributory 
negligence,  with  specifications  of  the  acts 
which  defendants  proposed  to  prove  in  sup- 
port of  the  plea,  but  the  route  that  plain- 
tifl  took  was  not  one  of  the  acts  specified. 
The  plaintiff  was  not  called  on  by  the  plead- 
ings to  meet  that  Issue.  But  even  if  there 
had  been  such  a  plea,  there  was  nothing  in 
the  evidence  to  Justify  the  submission  of 
tnch  a  question  to  the  Jury.  Of  course.  If 
the  man  had  not  gone  the  way  he  did,  and 
at  the  time  he  did,  he  would  not  have  been 
in  front  of  the  notch  when  the  blow-out  came, 
and  would  not  have  been  hurt.  But  he  was 
where  bis  business  called  him,  and  going 
the  way  that  was  shortest  and  most  con- 
venient and  the  usual  way.  There  were  a 
number  of  other  Instructions  asked  by  de- 
fendant and  refused,  which  we  deem  un- 
necessary to  copy  in  full  here.  Of  these. 
No.  5  was  a  direction  to  the  Jury  to  disre- 
gard the  evidence  as  to  the  assurance  given 
the  plaintiff  by  the  foreman.  We  have  said 
suflicient  on  that  subject.  Nos.  6,  7,  8,  9, 
and  10  were,  in  effect,  reiterations  of  the  de- 
fendants' theory  of  the  assumption  of  the 
risk,  which  we  have  already  considered.  No. 
11  was  an  Instruction  on  contributory  negli- 
gence, and  vras  fully  covered  by  No.  2  given 
at  the  request  of  defendants.  No.  12  was  as 
follows:  "(12)  The  court  Instructs  the  Jury 
that  the  defendants  had  the  right  to  operate 
the  furnace  with  or  without  a  screen,  and 
from  time  to  time  to  remove  the  screen  for 
repairs;  and,  if  you  believe  from  the  evi- 
dence that  the  plaintiff  was  Injured  by  rea- 
son of  one  of  the  dangers  naturally  and  or- 
dinarily incident  to  his  working  about  the 
furnace  without  a  screen,  then  he  cannot  re- 
cover, and  you  will  find  for  the  defendants." 
This  instruction  conforms  to  the  theory  con- 
tended for  by  the  learned  counsel,  that  the 
defendants  had  the  right  to  conduct  their 
business  as  they  might  see  fit,  but  it  leaves 
out  of  view  the  duty  of  the  master  to  use 
reasonable  care  to  protect  his  servant,  and 
(nbstltutes  the  danger  incident  to  the  busi- 
ness as  the  master  sees  fit  to  run  It  for  the 
danger  Incident  to  that  kind  of  a  business 
wtien  conducted  with  reasonable  care  for  the 
safety  of  the  servant.  Instruction  No.  13  is 
Kubstantially  the  same  as  No.  4,  which  we 


have  already  considered.  We  discover  no  er- 
ror prejudicial  to  defendants  in  the  giving 
or  refusing  of  instructions. 

5.  It  Is  insisted  that  the  award  of  dam- 
ages is  excessive.  The  award  was  ^,650. 
The  testimony  of  the  physician  who  attend- 
ed the  plaintiff  was:  "Well,  he  was  simply 
horribly  burned— his  arm,  shoulder,  back, 
and  side— and  his  face  was  slightiy  burned. 
The  result  of  the  burning,  after  the  flesh  had 
all  sloughed  out  which  was  destroyed  by  the 
fire,  had  taken  the  skin  and  fasciae  down  to 
the  muscle,  and  then  taken  part  of  the  mus- 
cle out,  so  the  blood  vessels  were  exposed, 
and  some  of  the  arteries  were  destroyed,  so 
that  It  bled,  and  blood  spurted  out  I  pre- 
sume it  was—  Well,  it  must  have  been  from 
one  to  a  half  inch  on  his  arm  and  on  his 
back.  On  the  shoulder  it  wasn't  so  great. 
The  extent  of  the  burn  was  about  eight 
Inches  on  the  back,  in  width,  and  about 
twelve  or  fourteen  Inches  In  length.  •  •  * 
I  treated  him  from  the  29th  of  October  un- 
til about  the  1st  of  April.  I  went  to  see  him 
the  whole  portion  of  that  year,  running  up 
into  the  following  year  In  February.  Those 
wounds  were  in  a  horrible  condition,  and  he 
was  suffering  with  absolute  agony."  Asked 
as  to  the  probable  result,  he  said:  "Well,  of 
course,  to  say  to  any  degree  of  posltiveness, 
a  man  couldn't  do  It;  but,  Inasmuch  as  that 
a'rm  is  In  the  condition  it  is,  without  any  cov- 
ering to  the  nerves,  and  the  blood  vessels 
are  lying  Just  underneath  the  skin,  and  the 
blood  vessels,  also— there  is  no  flesh  over 
them— and  are  simply  covered  by  the  skin, 
and  no  fiesh  over  them  visible  to  the  naked 
eye;  and  an  injury  to  a  least  degree  to  a 
nerve  which  goes  to  supply  the  blood  vessels 
of  that  arm,  and  affords  the  irrigation,  may 
destroy  the  use  of  the  arm,  if  any  of  the 
nerves  are  injured,  and  it  is  liable  to  hap- 
pen. Of  course,  if  it  should,  it  would  be  al- 
most a  permanent  loss  of  the  arm."  In  ad- 
dition to  this,  and  to  the  plaintiff's  testimony 
as  to  his  suffering,  the  court  and  Jury  saw 
the  afflicted  parts  of  the  man's  body.  They 
were  better  Judges  of  the  extent  of  the  dam- 
age, and  of  what  would  be  a  Just  compensa- 
tion, than  we  are. 

The  Judgment  is  affirmed.    AU  concur. 


JOHNSON  v.  ST.  LOTUS  &  S.  RT.  OO. 

(Supreme  (!k>nrt  of  Missouri,  Division   No.    1. 

March  18,  1903.) 

CARRIERS— INJURY     TO     PASSENGERS— NEQLI- 
QBNCB—PLBADINQ— EVIDENCE- 
INSTRUCTIONS. 
1.  The  negligence  charged  by  a  petition  in  an 
action  for  injury  to  a  passenger  by  derailment 
of  a  street  car,  alleging  that  the  "running  gear, 
tliat   is   to  say,   the   wheels,   axles,   and    other 
machinery,  by  means  of  which  the  said  car  ran 
along   the   said   track,   were   defective   and   out 
of  order,  and  unfit  for  the  purpose  of  support- 
ing the  said  car  on  the  said  track,"  and  that 
though  defendant  knew,  or  should  by  the  exer- 
cise of  ordinary  care  have  known,  of  such  de- 
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fectire  running  gear.  It  "ran  the  said  car  along 
the  said  track,  and  into  said  curve  at  a  high 
rate  of  speed,  was  general  and  not  specific 
negligence,  so  that  there  was  no  failure  of 
proof  by  want  of  evidence  of  defect  in  the 
running  gear  of  the  car. 

2.  Evidence,  in  an  action  for  injnry  to  a 
passenger  by  derailment  of  a  street  car,  held 
sufficient  to  authorize  the  jury  to  find  that  the 
car  left  the  track  because  of  defects  in  the 
flange  of  a  wheel,  and  because  the  car  was  run 
around  a  curve  at  the  usual  rate  at  which 
sound  cars  are  run  around  it. 

3.  Any  generality  in  an  instruction  as  to 
negligence  is  cured  by  the  other  instructions, 
which  limit  plaintiff's  rlglit  to  recover  to  the 
specific  negligence  charged  in  the  petition. 

4.  Defendant  is  not  entitled  to  an  instruction 
that  the  jury  must  be  guided  solely  by  the  evi- 
dence, and  should  not  be  {governed  by  sympathy 
for  plaintiff,  nothing  having  transpired  to  in- 
dicate that  the  jurors  were  unmindful  of  their 
■worn  duty. 

Appeal  from  St.  Louis  Circuit  Court;  Jno. 
A.  TBlty,  Judge. 

Action  by  Mary  Johnson  against  the  St. 
Louis  &  Suburban  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

This  is  an  action  for  damages  for  personal 
injuries  received  by  the  plaintiff  on  Novem- 
ber 17,  1901,  near  Raymond  avenue,  in  St 
Louis,  wtille  she  was  a  passenger  on  one  of 
the  defendant's  cars.  In  consequence  of  a 
derailment  of  the  car.  There  was  a  verdict 
for  the  plaintiff  for  $800,  and  the  defendant 
appealed. 

The  negligence  charged  in  the  petition  Is 
as  follows: 

"Plaintiff  states  that  on  the  17th  day  of 
November,  1000,  plaintiff  was  riding  as  a 
passenger  on  a  west-bound  car  belonging 
to  defendant;  that  at  said  time  the  run- 
ning gear  of  said  car,  that  is  to  say,  the 
wheels,  axles,  and  other  machinery,  by  means 
of  which  the  said  car  ran  along  the  said 
track,  were  defective,  and  out  of  order,  and 
unfit  for  the  purpose  of  supporting  the  said 
car  on  the  said  track;  that  the  said  car  was, 
at  the  said  time,  by  reason  of  the  said  de- 
fective running  gear,  in  a  dangerous  and 
unsafe  condition,  and  unfit  for  the  purpose 
of  carrying  passengers  safely  along  said 
track;  that  the  defendant,  its  officers,  agents, 
and  servants  in  charge  of  the  said  railway, 
and  In  charge  of  and  operating  said  street 
car,  knew,  or  by  the  exercise  of  reasonable 
care  and  diligence  could  have  known,  that 
the  said  running  gear  of  the  s^ld  car  was 
then  and  there  defective  and  out  of  order, 
and  that  the  said  car  was  in  a  dangerous 
and  unsafe  condition,  and  unfit  for  the  pur- 
pose of  carrying  passengers  safely  along  said 
track;  that  though  the  defendant  and  its 
said  officers,  agents,  and  servants  knew, 
or  by  the  exercise  of  reasonable  care  and 
diligence  could  have  known,  of  the  unsafe 
condition  of  the  said  car  as  aforesaid,  they 
permitted  the  plaintiff,  who  was  ignorant  of 
the  said  unsafe  condition,  to  remain  on  the 
said  car  without  warning  her  of  the  danger 
of  riding  on  the  said  car;   and  though  the 


defendant  and  its  said  officers,  agents,  and 
servants  knew,  or  by  the  exercise  of  reason- 
able care  and  diligence  could  have  known, 
of  the  defective  running  gear  as  aforesaid, 
they  carelessly,  re<^e8sly,  and  negligently 
ran  the  said  car  along  the  said  track,  and 
Into  the  said  curve  aforesaid,  at  a  high 
rate  of  speed;  that  as  the  said  car  approach- 
ed the  said  point  aforesaid,  that  is  to  say, 
when  the  said  car  was  at  or  near  the  inter- 
section of  Cabanne  avenue  and  the  said  rail- 
way track,  and  between  said  Cabanne  ave- 
nue and  Raymond  place,  and  on  said  curve 
of  said  track,  because  of  the  said  defective 
running  gear  and  because  of  the  want,  care, 
and  precaution  on  the  part  of  the  defendant, 
its  officers,  agents,  and  servants  in  the  prem- 
ises, the  said  car  left  the  said  track,  and, 
after  running  about  50  feet  along  the  ties 
and  ground,  tbe  said  car  ran  against  a  large 
pole,  erected  about  6  feet  to  the  north  side 
of  said  track,  striking  the  said  pole  witb 
great  force  and  violence." 

The  answer  is  a  general  denial. 

The  case  made  is  this:  Tbe  plaintiff  be- 
came a  passenger  for  hire  on  the  defendant's 
car,  at  the  comer  of  Sixth  and  Locust  streets. 
The  car  proceeded  safely  and  without  trouble 
until  it  arrived  at  a  point  in  West  Morgan 
street,  near  the  West  Eni  Post  Office,  where 
the  tracks  leave  the  public  street  and  ran 
on  a  curve  onto  the  defendant's  private  right 
of  way.  In  turning  the  curve  the  car  ran 
roughly,  bumped  along,  and  created  tbe  im- 
pression that  it  was  off  of  the  track.  Tbe 
car  was  stopped,  and  the  conductor  and  mo- 
torman  examined  the  car.  One  of  the  pas- 
sengers (James  E.  Crabb,  who  was  a  witness 
for  the  plalntier)  asked  the  conductor  what 
was  the  matter,  and  he  replied  "that  tbe 
flange  of  the  wheel  was  broken."  This  wit- 
ness further  testified  that  "one  of  the  wheels 
liad  apparently  got  off  the  rail.  Looking  out, 
I  could  see  that  It  was  bulging  over  tbe 
rail,  but  it  was  not  sufficiently  so  to  prevent 
the  motion  of  tbe  car,  and  the  motorman 
said  'she  will  go,'  and  she  went."  The  de- 
fendant complains  bitterly  because  the  wit- 
ness was  allowed  to  testify  to  wliat  the 
conductor  and  motorman  said  about  the  car 
at  that  time.  The  car  was  started,  and  aft- 
er running  about  50  feet  it  was  stopped, 
and  a  further  examination  was  made.  Then 
it  was  started  again,  and  it  ran  with  a 
"Jumping  motion,"  an  "irregular  movement," 
"which  became  marked  at  curves,"  with  a 
"rocking  motion,"  as  the  several  witnesses 
described  it.  When  the  car  reached  Sarah 
street  it  was  stopped.  The  conductor  and 
motorman  got  off,  and  reported  to  an  in- 
spector tbe  condition  of  the  car.  The  three 
examined  it,  and  the  inspector  said  to  the 
motorman  and  conductor,  "Take  her  care- 
fully," "Take  it  slow."  The  car  proceeded  at 
the  usual  speed  until  it  reached  Raymond 
avenue,  and,  as  the  motorman  testified, 
"when  they  went  around  the  curve  at  Ray- 
mond avenue  the  car  was  going  eight  or 
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ntne  miles  an  honr,  Just  about  the  uaual 
nte  at  which  cars  ran  around  cnrres."  The 
"irregular  moTement"  of  the  car  became  very 
marked  as  It  was  turning  the  curve,  and  con- 
tinued for  about  60  or  60  feet,  when  the 
car  left  the  track,  ran  about  a  car  length 
on  the  cross-ties,  then  left  the  ties  and  ran 
Into  a  15-lnch  telegraph  pole  that  stood  about 
6  feet  from  the  track,  and  broke  it  down, 
and  the  plalntlfF  was  injured. 

The  inspector  who  examined  the  wheel 
at  Sarah  street  testified  that  he  found  a  chip 
in  the  flange  of  one  of  the  front  driving 
wheels,  about  an  Inch  and  a  half  long  and 
atwnt  an  eighth  of  an  inch  thick;  that  such  a 
chip  would  cause  a  roughness  in  the  move- 
ment of  the  car  in  going  around  a  carve,  but 
that  such  a  chip  would  create  no  danger  of 
derailment,  and  be  decided  that  the  flange 
was  large  enough  to  bold  the  car  on  the 
track  even  with  such  a  chip  In  It;  that  he 
rnbbed  the  wheel  oft  with  his  hand,  and 
looked  at  It,  and  did  not  test  it  with  a  ham- 
mer, as  they  commonly  do  when  a  car  is  in 
the  shed;  that  the  wheel  seemed  to  be 
perfectly  soimd,  there  was  no  evidence  of 
any  crack  In  it,  and  It  was  in  perfect  shape 
except  for  the  chip.  The  master  mechanic 
of  the  defendant  testified  that  he  visited  the 
scene  of  the  accident,  and  found  about  seven 
inches  of  the  flange  broken  out,  and  that 
the  pieces  of  the  flange  were  found  In  the 
Immediate  vicinity;  that  there  was  no  sign 
of  an  old  crack  in  the  pieces  that  were 
fonnd,  or  of  rust  or  any  defects  that  would 
lead  to  a  break;  that  such  a  chip  in  a  wheel 
as  that  described  would  not  create  any  dan- 
ger of  the  car  running  off  the  track;  that 
if  the  car  was  run  at  a  high  rate  of  speed 
sncfa  a  chip  would  cause  a  slight  Jar,  but  In 
mnnlng  slowly  it  would  not  be  felt;  that 
be  had  seen  hundreds  of  cars  operated  with 
a  chip  of  that  size  out  of  the  wheel.  This 
witness  testified  on  cross-examination  "that, 
if  the  chip  was  large  enough  to  cause  the  car 
to  rock  in  such  a  shape  as  to  cause  the 
motorman  to  call  the  Inspector's  attention  to 
It,  he  would  think  it  was  dangerous."  He 
further  testified  that  he  had  found  some  of 
the  pieces  tbat  had  broken  out  of  the  flange 
of  the  wheel,  50  or  100  feet  back  of  the  tele- 
graph pole,  and  that  those  pieces  could  not 
liave  been  broken  off  of  the  wheel  by  ran- 
Ding  along  the  cross-ties. 

It  was  further  shown  that  from  Sarah 
street  to  the  curve  where  the  accident  occur- 
red was  a  little  over  a  mile  and  a  quarter. 

McKeighan  &  Watts  and  Robt.  A.  Hol- 
land, Jr.,  for  appellant  D.  D.  Holmes  and 
B.  J.  Klene,  for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
I.  The  refusal  of  an  instruction  for  a  non- 
suit Is  assigned  as  error.  The  point  of  this 
contention  is  that  the  plaintiff  assigned  spe- 
''Iflc  negligence  and  failed  to  prove  it;  that 
la,  tbat  the  plaintiff  pleaded  tbat  the  acci- 


dent was  caused  by  the  defective  running 
gear  on  the  car,  and  the  rapid  running  of 
the  defective  car  around  the  curve,  and  tbat 
there  Is  no  evidence  to  show  that  such  was 
the  cause  of  the  accident  And  the  rule  laid 
down  in  Feary  v.  Railroad.  162  Mo.  76,  62 
S.  W.  462.  is  Invoked. 

This  position  Is  untenable.  The  negligence 
charged  In  this  case  cannot  accurately  be 
said  to  be  specific.  The  petition  charges 
that  the  "running  gear,  that  is  to  say,  the 
wheels,  axles,  and  other  machinery,  by 
means  of  wMch  the  said  car  ran  along  the 
said  track,  were  defective,  and  out  of  order, 
and  unfit  for  the  purpose  of  supporting  the 
said  car  on  the  said  track,"  and  that  al- 
though the  defendant  knew,  or  by  the  exer- 
cise of  ordinary  care  could  have  known  of, 
such  defective  running  gear,  it  "ran  the  said 
car  along  the  said  track,  and  into  said  curve, 
at  a  high  rate  of  speed."  The  motorman 
says  he  ran  around  the  curve  at  the  usual 
rate  of  speed,  which  was  eight  or  nine  miles 
an  hour. 

The  plaintiff's  evidence  showed  tbat  the 
conductor  said  that  the  fiange  on  the  wheel 
was  broken;  that  the  Inspector  at  Sarah 
street  found  a  chip  out  of  the  flange  on  one 
of  the  front  driving  wheels,  and  told  the 
motorman  to  "take  her  carefully"  or  "take 
it  slow";  that  the  car  was  run  for  a  mile 
and  a  quarter  at  the  usual  speed,  and  was 
running  around  the  curve,  at  the  usual  speed 
of  eight  or  nine  miles  an  hour,  when  It  left 
the  track;  that  from  the  time  the  trouble 
was  first  discovered,  at  the  curve  from  Mor- 
gan street  to  the  defendant's  private  right 
of  way,  the  car  ran  with  a  Jumping  or  Ir- 
regular, or  rolling  or  bumping,  movement; 
and  tbat  from  Sixth  and  Locust  'streets  to 
said  point  on  Morgan  street  the  car  ran 
smoothly  and  without  any  such  motion. 

This  evidence  made  out  a  prima  fade  case 
in  favor  of  a  passenger  for  hire  against  a 
cavrier,  vhether  the  allegations  of  the  peti- 
tion be  construed  to  be  general  or.  specific. 
There  were  abundant  facts  shown  by  the 
plaintlfTs  evidence  for  the  Jury  to  find  that 
the  defendant  was  guilty  of  negligence  in 
running  the  car  beyond  Sarah  street,  and 
that  the  motorman  was  negligent  In  running 
the  car  at  the  usual  rate  of  speed,  especially 
around  the  curve,  after  the  Inspector  at 
Sarah  street  had  told  him  to  ran  carefully 
or  slowly.  Such  evidence  is  sufSclent  to  au- 
thorize the  Jury  to  draw  the  inference  tbat 
the  car  left  the  track  because  of  the  defects 
In  the  fiange  of  the  wheel,  and  because  the 
car  was  run  around  the  curve  at  the  usual 
/ate  of  speed  at  which  sound  cars  are  run 
around  that  curve. 

The  fact  that  the  defendant's  witnesses— 
the  Inspector  and  the  master  mechanic— tes- 
tified that,  In  their  opinion.  It  was  perfectly 
safe  to  use  the  car  with  the  fiange  In  such 
condition,  is  Immaterial  when  considering 
whether  the  case  should  have  been  taken 
away  from  the  Jury  at  the  close  of  the  plain- 
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tlirg  evidence,  or,  In  fact,  at  any  time.  For 
such  opinions  might  or  might  not  be  ac- 
cepted 'as  reasonable  or  sound  by  the  Jury, 
and,  in  spite  of  them,  the  Jury  was  charged 
with  the  duty  of  determining  the  cause  of 
the  accident,  and  the  defendant  wholly  fail- 
ed to  enlighten  the  Jury  as  to  the  cause  of 
the  accident,  if  It  knew,  or  to  advance  any 
theory  whatever  for  the  accident  It  con- 
tented Itself  with  the  said  opinions  of  its 
experts.  And  the  physical  facts  and  painful 
results  bore  voiceless  but  persuasive  evidence 
that  the  opinions  were  not  reliable.  But, 
aside  from  this,  while  the  master  mechanic 
said  he  had  seen  hundreds  of  cars  operated 
with  chips  out  of  the  flanges  on  their  wheels 
as  large  as  this,  and  that  he  considered  it 
safe  to  run  this  car,  he  nevertheless  testified 
on  cross-examination  that,  if  the  chip  In  a 
flange  was  "large  enough  to  cause  the  car 
to  rock  in  such  a  shape  as  to  cause  the 
motorman  to  call  the  Inspector's  attention  to 
it,  he  would  think  it  was  dangerous."  And 
the  evidence  was  that  the  chip  in  this  flange 
caused  the  car  to  rock,  and  that  the  motor- 
man  called  the  inspector's  attention  to  it, 
and.  after  examining  it,  the  inspector  told 
the  motorman  to  go  carefully,  and  he  did 
not  do  so. 

So  that,  even  if  all  this  evidence  had  been 
before  the  court  when  it  passed  on  the  in- 
struction asked  for  a  nonsuit,  the  court 
would  have  been  compelled  to  hold  that  the 
plaintiff  had  made  out  a  case  that  entitled 
her  to  go  to  the  Jury,  and  this,  too,  whether 
the  negligence  charged  be  construed  to  be 
general,  or  as  specific  as  it  is  possible  for 
any  one  to  construe  it.  There  is  absolutely 
no  evidence  in  the  case  from  which  the  Jury 
could  find  that  the  accident  was  caused  by 
any  other  means,  or  was  attributable  to  any 
causes,  except  those  assigned  in  the  peti- 
tion. The  instruction  for  a  nonsuit  was 
therefore  properly  refused. 

2.  The  first  instruction  given  for  the  plain- 
tiff is  complained  of.  The  Instruction  faith- 
fully follows  the  allegations  of  the  petition, 
and  limits  the  right  of  the  plaintiff  to  re- 
cover to  a  finding  that  the  accident  was 
caused  in  the  manner  and  by  the  means 
charged  in  the  petition.  The  objection  is 
that  there  was  no  evidence  to  support  the 
instruction.  What  has  been  said  in  regard 
to  the  instruction  for  a  nonsuit  applies  with 
equal  force  to  this  objection.  The  same  is 
true  as  to  the  objections  urged  to  the  plain- 
tiff's second  instruction,  which  is  nothing 
more  than  the  complement  of  the  first  in- 
struction. 

3.  The  third  instruction  given  for  the 
plaintiff  is  assigned  as  error,  on  the  ground 
that  it  predicates  a  right  to  recover  for  gen- 
eral negligence,  whereas  the  petition  limited 
the  right  to  recover  to  specific  negligence. 
Aa  already  pointed  out,  this  Is  not  the  cor- 
rect interpretation  of  the  petition.  The  ver- 
dict is  responsive  to  the  issues  Joined,  and 
the  evidence  shows  that  the  accident  was 


caused  by  the  acts  of  negligence  ctuirgeU, 
and  there  is  nothing  In  the  case  from  which 
the  Jury  could  have  found  thai  the  accident 
was  attributable  to  any  other  cause.  And 
whatever  generality  the  Instruction  com- 
plained of  contained  was  fully  cured  by  the 
first  Instruction  given  for  the  plaintiff,  and 
the  ninth,  tenth,  and  eleventh  instructions 
given  for  the  defendant,  which  limited  the 
plaintiff's  right  to  recover  to  the  specific 
negligence  charged  In  the  petition,  and  told 
the  Jury  that  the  plaintiff  was  not  entitled 
to  recover  merely  because  there  was  an 
accident  and  she  was  hurt.  Those  instruc- 
tions cover  the  case,  and  speak  for  them- 
selves.   They  are  as  follows: 

Philntlff's  Instruction  No.  1.  "If  the  Jury 
believe  and  find  from  the  evidence  in  this 
case  that  on  or  about  the  17th  day  of  No- 
vember, 1900,  plaintiff  was  a  passenger  on 
a  west-bound  car  of  defendant;  that  on  snid 
date,  while  rounding  a  curve  between  Ca- 
banne  avenue  and  Raymond  place  in  a 
northwestwardly  direction,  the  car  on  which 
plaintiff  was  a  passenger  was  being  run  at 
a  high  rate  of  speed,  and  that  the  said  car 
left  or  Jumped  the  track,  and  ran  across 
the  ties  and  along  the  ground  for  a  space 
of  about  fifty  feet,  and  against  a  large  pole, 
with  great  force  and  violence,  causing  plain- 
tiff's injuries  described  in  the  testimony; 
and  that  the  said  car  left  or  jumped  the 
track  by  reason  of  the  fiange  on  one  of  the 
wheels  of  said  car  being  In  a  worn  or  broken 
condition,  which  rendered  it  unsafe  and 
dangerous  as  a  vehicle  for  the  transporta- 
tion of  passengers;  and  that  that  condition. 
If  you  believe  and  find  from  the  evidence 
It  was  in  such  condition,  was  known  to  the 
defendant,  or  its  agents,  servants,  and  offi- 
cers in  chorge  of  said  car  and  railroad,  or 
could  by  the  exercise  of  reasonable  care  and 
diligence  have  been  known  to  them  a  suflS- 
cient  length  of  time  prior  to  said  car's  leav- 
ing the  track  to  liave  prevented  it  so  doing 
— if  j-ou  believe  and  find  these  facts,  then 
and  in  that  event  your  verdict  should  be 
for  plaintiff." 

Defendant's  Instructions:  "No.  9.  The 
court  Instructs  the  Jury  that  the  plaintiff 
can  in  no  event  recover  in  this  case  unless 
you  believe  from  the  evidence  that  she  was 
Injured,  and  that  her  injuries  were  directly 
due  to  negligence  on  the  part, of  defendant's 
servants;  and  if  you  believe  from  the  evi- 
dence that  the  injuries  sustained  by  plain- 
tiff were  not  due  to  negligence  on  the  part 
of  defendant's  servants,  but  were  dne  to 
mere  accident  or  misadventure,  then  and  in 
that  case  your  verdict  must  be  tor  the  de- 
fendant. 

"No.  10.  The  court  instructs  the  Jury  that 
plaintiff  Is  not  entitled  to  recover  In  this 
case  merely  because  one  of '  defendant's  cars 
was  derailed  by  the  breaking  of  the  fiange 
of  a  wheel.  That  If  you  believe  from  the 
evidence  that  the  derailment  of  the  car  In 
question  at  the  curve  near  Fairmont  avenue 
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was  doe  aoleljr  to  the  breaking  off  of  pieces 
of  said  flange  Immediately  In  said  curve, 
and  that  aald  breaking  could  not  be  foreseen 
or  anticipated  upon  close  examination  by 
a  competent  Inspector,  then  and  In  that 
case  the  defendant  was  guilty  of  no  negli- 
gence In  connection  with  the  breaking  of 
such  flange,  and  you  will  find  your  verdict 
for  the  defendant 

"Xo.  11.  The  court  Instructs  the  Jury  that 
if  you  believe  from  the  evidence  that,  when 
defendant's  car  reached  Sarah  street,  It  was 
examined  by  an  Inspector,  who  found  that 
a  small  piece  of  flange  of  one  wheel  bad 
chipped  out;  and  If  you  further  believe  from 
the  evidence  that  there  was  no  danger  of 
derailing  on  account  of  such  portion  of  the 
flange  being  out  of  said  wheel;  and  that 
it  was  Impossible  for  defendant's  said  In- 
spector to  discover  by  examining  said  wheel, 
any  defect  that  would  lead  a  competent  in- 
spector to  suspect  or  Infer  that  other  pieces 
of  said  flange  would  break  out  during  the 
mnnlng  of  said  car  In  its  ordinary  course  to 
De  Hodlamont;  and  If  yon  further  believe 
from  the  evidence  that,  after  examining  said 
car,  the  Inspector  told  the  motorman  to  pro- 
ceed with  said  car,  and  that  thereafter  when 
said  car  was  going  around  a  curve  at  Ca- 
banne  avenue  other  and  larger  pieces  of 
snch  flange  broke  out,  and  that  thereby  said 
car  was  derailed,  then  and  in  that  case  the 
defendant  was  guilty  of  no  negligence,  and 
yonr  verdict  must  be  for  the  defendant." 

4.  The  error  assigned,  that  the  court  di- 
rected the  Jury  that  nine  of  their  number 
conid  return  a  verdict.  Is  answered  by  the 
decision  in  Gabbert  v.  Ballroad  (Mo.  Sup.) 
TO  S.  W.  891. 

5.  Lastly,  It  Is  urged  that  the  court  erred 
In  refusing  an  Instruction,  asked  by  the  de- 
fendant, that  the  Jury  must  be  guided  solely 
by  the  evidence,  and  should  In  no  way  be 
governed  by  sympathy  for  the  plaintiff— ' 
nothing  Is  said  about  sympathy  for  the  de- 
fendant. 

It  goes  without  saying  that  the  Jury  must 
be  guided  solely  by  the  evidence,  and  not  be 
Influenced  by  sympathy.  But  It  does  not 
follow  that  a  party  litigant  Is  entitled  as  a 
matter  of  right  to  have  such  an  instruction 
given  to  the  Jury  It  Is  equivalent  to  saying  to 
the  Jury  that  "you  are  sworn  to  try  the  case 
according  to  the  evidence  adduced,  and  you 
must  do  your  dnty,"  when  nothing  had  trans- 
pired to  Indicate  that  the  Jurors  were  unmind- 
ful of  their  sworn  duty,  or  that  they  could  be 
fairly  suspected  of  an  intention  not  to  do 
tbeir  duty.  Such  an  Instruction  Is  only  prop- 
er under  exceptional  circumstances,  after 
the  Jury  has  shown  undue  regard  for  or 
Interest  In  a  party  litigant,  and  has  evinced 
In  some  way  a  disregard  of  thefr  sworn  duty. 
If  the  case  is  tried  before  the  court,  and 
such  an  Instruction  ia  asked,  the  Judge 
would  have  Just  cause  to  feel  Insulted,  and 
the  same  Is  true  as  to  any  well-behaved  Jury. 
The  fact  that  such  an  Instruction  was  re- 
78S.W.— 12 


fused  In  this  case  did  the  defendant  no 
harm,  for  there  Is  nothing  In  the  record  or 
the  damages  assessed  that  even  tends  to 
show  that  the  Jury  was  Influenced  by  sym- 
pathy for  the  plaintiff  In  the  slightest  regard. 
This  being  true.  It  Is  the  duty  of  this  court 
not  to  reverse  the  Judgment.  Section  86S, 
Rev.  St   1899. 

Viewed  from  any  standpoint.  It  is  not  per- 
ceived how  the  verdict  could  have  been  oth- 
er than  It  was,  or  -for  any  less  sum  than 
It  was.  The  Judgment  Is  for  the  right  party, 
and  is  afllrmed.      All  concur. 


MORAN  V.  STEWART. 

(Supreme  Conrt  of  MiasonrI,  Division  No,   1. 

March  18.  1903.) 

HUSBAND  AND  WIPH  —  ANTBNUPTIAIi  CON- 
TRACT —  CONSIDERATION  —  JOINTURE  —  HB- 
NUNCIATION-CONDITION   SUB3KQUBNT. 

1.  Under  Rev.  St  1899,  {  2951,  providing  that, 
if  any  contract  of  jointure  is  maae  before  mar- 
riage and  during  the  infancy  of  the  wife,  the 
widow  may,  at  her  election,  renounce  such 
jointure,  and  have  dower,  an  antenuptial  agree- 
ment of  Jointure  barring  dower  was  not  sub- 
ject to  rennndation  by  the  widow  where  she 
was  not  an  infant  at  the  time  of  its  execution. 

2.  Where  an  antenuptial  contract  of  jointure 
between  two  persons  contemplating  marriage 
contained  a  provision  for  the  intended  wife's 
support  only  during  widowhood,  and  not  for 
life,  it  was  insufScient,  either  as  a  legal  or  eq- 
uitable jointure,  to  bar  dower. 

3.  The  limitation  of  a  provision  for  the  in- 
tended wife's  support  in  an  antenuptial  con- 
tract to  widowhood  only  was  not  a  condition 
subsequent,  so  as  to  render  the  contract  valid 
as  a  jointure,  as  such  condition  operates  only 
on  an  estate  already  vested. 

4.  Where,  at  the  execution  of  an  antenuptial 
contract  between  an  intended  husband  and  wife, 
the  intended  husband  owned  606  acres  of  land, 
in  which  the  wife  would  have  been  entitled, 
under  Rev.  St  1899,  §  5246,  at  his  death,  to 
quarantine,  homestead,  and  dower,  or  in  lieu 
of  dower  to  a  child's  share,  which  would  have 
been  one-third  of  the  estate,  there  being  two 
children,  and  the  wife  owned  no  property  ex- 
cept her  personal  apparel,  her  agreement  waiv- 
ing all  of  such  rights  for  the  control,  use, 
rents,  profits,  and  possession  of  the  homestead 
and  plantation  appurtenant  thereto,  consisting 
of  1()6  acres,  for  life  or  widowhood,  for  the 
consideration  of  the  right  to  retain  her  prop- 
erty which  she  then  had  or  might  thereafter 
acquire,  was  not  supported  by  a  sufficient  con- 
sideratlofl,  and  was,  therefore,  insufficient  to 
bar  her  dower. 

5.  A  widow,  by  remaining  in  the  mansion 
house  given  her  by  an  antenuptial  contract 
in  lieu  of  dower,  which  was  not  supported  by 
a  sufficient  consideration,  until  her  dower  was 
assigned  did  not  elect  to  accept  the  provisions 
of  the  contract  in  lieu  of  dower. 

Appeal  from  Circuit  Court,  Andrew  Oovat:- 
ty;   A.  D.  Bumes,  Judge. 

Suit  by  Angle  Moran  against  Samuel  Stew- 
art. From  a  Judgment  in  favor  of  defendant, 
plaintiff  appeals.    Reversed. 

This  Is  a  suit  for  dower  by  the  plaintiff, 
the  widow  of  David  Moran,  who"  died  March 
13,  1892,  testate,  seised  of  an  estate  of  In- 
heritance in  the  land,  to  wit,  the  S.  E.  qtiar- 


K  2.  See  Dower,  voL  17,  Cent.  Dig.  |  UL 
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ter  of  section  28,  tbe  S.  W.  quarter  of  sec- 
tion 28,  the  W.  balf  of  the  S.  B.  quarter  of 
section  28;  the  S.  W.  quarter  of  the  N.  W. 
quarter,  and  the  S.  W.  quarter  of  the  N.  B. 
quarter,  and  the  north  half  of  the  S.  E.  quar- 
ter of  the  N.  £.  quarter  of  section  28,  town- 
ship 60,  range  34— containing  500  acres,  more 
or  less.  Four  thousand  dollars  damages  for 
detention  of  dower  are  also  claimed.  The 
defendant  Is  son  of  the  deceased,  adopted  by- 
deed  dated  April  17,  1889,  which  waa  long 
prior  to  his  marriage  to  the  plaintiff. 

The  defense  Is:  That,  in  addition  to  the 
lands  described  In  the  petition,  David  Moran 
owned  certain  other  lands  described,  amount- 
ing to  106  acres.  That  on  February  6,  1891, 
being  30  years  old,  and  David  Moran  being 
70  years  old,  and  they  two  contemplating 
marriage,  entered  into  the  following  antenup- 
tial contract: 

"Marriage  Contract 

"Article  of  agreement  by  and  between  Da- 
vid Moran,  party  of  the  first  part,  and  Angle 
Fox,  party  of  the  second  part,  this  5th  day  of 
February,  1891.  Wltnessetb,  that  whereas, 
said  parties  contemplate  entering  into  the 
marriage  relation  with  each  other.  And 
whereas,  each  of  said  parties  own  property 
in  their  own  right. 

"Now,  therefore,  in  consideration  of  the 
said  contemplated  marriage,  It  Is  mtatually 
agreed  that  the  said  party  of  the  second  part 
is  to  retain  as  her  absolute  property  free  from 
any  claim  or  right  of  her  said  husband,  all 
the  property,  real  and  personal,  which  she 
now  has  or  may  hereafter  acquire  by  inherit- 
ance or  otherwise;  that  her  said  property 
shall  not  in  any  way  become  liable  for  her 
support  while  she  shall  remain  the  wife  of 
the  said  party  of  the  first  part;  that  she  shall 
have  the  right  to  sell,  assign,  transfer,  con- 
vey or  dispose  of  by  will  or  otherwise  of  any 
or  all  of  her  said  property  as  she  may  deem 
best. 

"It  Is  further  mutually  agreed,  In  consid- 
eration of  said  marriage  that  the  second  par- 
ty waives  and  relinquishes  all  her  marital 
rights  under  the  laws  of  this  state,  and 
waives,  releases,  and  quitclaims  all  her  right 
of  dower  and  homestead  In  all  the  property 
both  real  and  personal  which  the  party  of 
the  first  pai-t  now  ovras  or  may  hereafter 
acquire  or  own,  and  all  claims  for  support, 
maintenance  or  dower  and  homestead  which 
she  would  have  against  the  estate  of  the  said 
David  Moran  after  his  death  In  the  event  of 
her  surviving  him  as  his  widow. 

"It  is  further  mutually  agreed  In  considera- 
tion of  said  marriage  and  of  the  premises 
aforesaid,  that  said  second  party  shall  have 
the  control,  use,  rents  and  profits  and  pos- 
session of  the  real  estate  hereinafter  describ- 
ed, after  the  -death  of  the  said  David  Moran 
(If  she  survive  him)  during  her  life  or  as  long 
as  she  shall  remain  his  widow,  to-wlt:  [Here 
follows  a  description  of  the  106  acres  of  land 
before  referred  ta] 


'It  is  mntoally  agreed  that  aald  second 
party  shall  accept  said  interest  In  said  real 
estate  as  full  satisfaction  of  and  in  lieu  of 
all  claim  for  dower  and  homestead  in  any  or 
all  of  the  real  estate  of  which  said  David 
Moran  Is  now  seized  In  law  or  equity,  or 
may  at  any  time  become  seized  during  cover- 
ture, he  may  have  at  death. 

"That  said  David  Moran  shall  have  abso- 
lute control  of  all  his  property  of  every  kind 
and  description,  except  said  106  acre  tract 
aforesaid,  free  from  any  claim  of  his  said 
wife  and  sell,  assign,  transfer,  convey  and 
dlsi)ose  of  the  same  without  her  joining  In 
any  deed  therefor.  That  he  shall  sell  and 
convey  the  same  by  his  separate  deed  or  dis- 
pose of  the  same  by  will  or  otherwise  as  he 
may  deem  best  That  it  shall  not  be  neces- 
sary for  said  second  party  to  Join  in  any 
deed,  contract  or  conveyance  he  may  take 
to  any  real  estate  except  the  tract  herein  de- 
scribed. That  said  Angle  shall  pay  the  taxes 
and  Insurance  on  said  real  estate  herein  de- 
scribed after  the  death  of  the  said  David 
Moran  (if  she  shall  survive  him)  as  long  as 
she  shall  remain  the  widow  of  said  David 
Moran  and  use  said  real  estate  under  this 
contract,  and  her  right  to  the  use  of  said  real 
estate  shall  terminate  with  her  death  or  wid- 
owhood. 

"Olven  under  our  hands  and  seals  this  5tb 
day  of  February,  1891. 

"[Signed]  David  M(Hran.    [Seal.] 

"[Signed]  Angle  Fox.        [Seal.]" 

Which  said  contract  was  duly  acknowl- 
edged. 

The  defendant  further  pleads  that  the 
plaintiff  accepted  the  provisions  of  the  ante- 
nuptial contract  and  after  the  death  of  her 
husband  she  entered  upon  the  possession  of 
the  land  therein  described,  and  has  ever  since 
occupied,  used,  and  enjoyed  it,  and  hence  she 
is  concluded  and  estopped  from  claiming  dow- 
er In  the  land  described  In  the  petition.  The 
defendant  further  pleads  that  the  plaintiff 
has  received  $3,000,  being  one-third  of  the 
personal  estate,  and  that  the  rents.  Issues, 
and  profits  of  the  106  acres  are  reasonably 
worth  $500  a  year.  The  defendant  further 
pleads  that  within  one  year  after  the  death 
of  her  husband  she  elected  to  take  one-half 
of  the  real  estate,  subject  to  the  payment  of 
the  debts  of  the  deceased.  In  lieu  of  dower. 

The  reply  admits  that  the  plaintiff  Is  In 
possession  of  the  106  acres  of  land,  but  al- 
leges that  It  constituted  the  mansion  bouse 
and  messuages  appurtenant  thereto  of  her 
husband,  and  that  she  has  continued  to  re- 
main therein  by  virtue  of  her  quarantine  and 
homestead  rights. 

On  the  trial  the  defendant  over  the  plain- 
tiff's objection,  read  in  evidence  the  marriage 
contract  and  the  widow's  election;  proved 
that  the  106  acres  of  land  was  worth  $100 
an  acre,  and  that  the  rental  value  was  $400 
a  year,  and  that  the  plaintiff  has  been  In  the 
possession  thereof  since  the  death  of  her  bus- 
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band.  The  plaintiff  read  the  deed  of  adoption 
of  the  defendant  by  the  deceased,  and  then 
introduced  parol  eyldoice  showing  that  she 
was  30  and  he  70  years  old  when  they  were 
married,  and  that  prior  to  said  marriage  she 
worked  In  a  millinery  store  In  St  Joseph, 
and  had  no  property  other  than  her  personal 
wearing  appareL  The  case  appears  to  bare 
been  tried  by  the  court  without  a  Jury,  and 
at  the  request  of  the  plaintiff  the  court  de- 
clared the  law  to  be  that  the  election  pleaded 
did  not  bar  the  dower  claimed,  but  refused 
to  declare  that  the  marriage  contract  did  not 
bar  dower,  and  of  Its  own  motion  declared 
the  law  to  be  that  such  contract  barred  dow- 
er, and  entered  Judgment  for  the  defendant 
The  plaintiff  appeals. 

Jaa.  F.  Pitt,  for  appellant  J.  W.  Boyd, 
Botdier  &  Williams,  and  P.  Mercer,  for  re- 
spondent 

UARSHAIiL,  J.  (after  stating  the  facts). 
The  sole  question  presented  by  this  record 
for  adjudication  Is  whether  the  marriage  con- 
tract barred  dower.  The  contract  was  made 
before  the  marriage  between  the  plaintiff, 
who  was  then  30  years  old,  and  Dayld 
Moran,  who  was  then  70  years  old.  This  be- 
ing true,  the  Jointure  Intended  to  be  provid- 
ed was  not  subject  to  renunciation  under  the 
statute  (Ber.  St  1880,  H  2950,  2961),  for  the 
statute  only  gives  the  right  of  renunciation, 
if  the  contract  be  antenuptial,  in  case  the 
wife  was  an  infant  at  the  date  thereof, 
which  was  not  true  here.  The  statute  there- 
fore is  Inapplicable  to  this  case. 

It  is  contended,  however,  that,  the  plain- 
tiff and  the  deceased  being  both  sul  Juris 
when  the  contract  was  made,  it  is  a  good 
contract,  and  creates  an  equitable  Jointure. 
On  the  other  band,  the  plaintiff  contends 
that  the  contract  is  void  for  two  reasons: 
First,  because,  instead  of  making  provi- 
sion for  the  wife  for  life,  it  also  limits  the 
provision  to  her  widowhood;  and,  second, 
because  it  is  wholly  without  any  considera- 
tion to  the  wife  to  support  it  The  defend- 
ant replies  that  although  the  provision  is 
limited  to  widowhood,  still  that  is  only  a 
condition  subsequent  and,  as  It  is  void  be- 
cause in  restraint  of  marriage,  it  leaves  the 
provision  one  for  the  life  of  the  wife.  Joint- 
ore  is  defined  by  Sir  Edward  Coke  to  be 
"a  competent  livelihood  of  freehold  for  the 
wife  of  lands  or  tenements,  etc.,  to  take 
effect  presently  or  in  possession  or  profit  aft- 
er the  decease  of  her  husband  for  the  life 
of  the  wife  at  least"  Coke  on  Lltt.  L.  1,  c.  5, 
H  41,  36b.  To  make  a  perfect  Jointure,  the 
following  elements  are  necessary:  "First, 
It  must  take  effect  for  her  life  presently  aft- 
er the  decease  of  her  husband;  second,  it 
most  be  for  the  term  of  ber  life,  or  a 
fteater  estate;  third,  it  must  be  made  to  her- 
Nl(,  and  to  no  other  for  her;  fourth,  it  must 
be  made,  and  so  particularly  expressed  in 
the  deed  to  be,  in  satisfaction  of  her  whole 


dower,  and  not  of  part  of  it  only>"  Coke 
on  Lltt.,  supra;  10  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  p.  207;  Saunders  v.  Saunders,  144 
Mo.,  loc.  cit  488,  46  S.  W.  428.  When  all  of 
these  requisites  are  not  present  and  it  is 
still  evident  the  husband  did  not  Intend  the 
wife  to  have  the  provision  made  by  bim  for 
her  and  dower  also,  she  will  be  compelled, 
in  equity,  to  elect  between  them,  and  this  is 
known  as  equitable  Jointure.  10  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  p.  208.  Equitable  Jointure 
ezlBts  notwithstanding  the  provisions  of  our 
statute.  Logan  v.  Phillips,  18  Mo.  22;  Jotm- 
son  V.  Johnson's  Adm'r,  23  Mo.  S68;  Farria 
V.  Coleman,  103  Mo.,  loc.  cit  361,  15  S.  W. 
767.  Our  statute,  as  well  as  the  common  law, 
contemplates  that  the  Jointure  shall  be  "a 
provision  for  her  support  during  life."  And 
the  same  Is  true  as  to  equitable  Jointure. 
The  Jointure  In  this  case  was  limited  to  life 
or  widowhood.  The  limitation  to  widow- 
hood made  the  contract  Ineffective  to  bar 
dower,  for  the  provision  must  be  for  her  life, 
without  limitation  or  qualification.  In  Mow- 
ser  V.  Mowser,  87  Mo.,  loc.  cit  440,  this  court 
said:  "The  widow  must  receive  under  it 
real  or  personal  property  as  a  provision  for 
her  support  during  life.  It  is  against  public 
policy  to  allow  a  man,  by  an  agreement  be- 
fore marriage,  which  does  not  secure  to  the 
wife  a  provision  for  her  support  during  life 
after  his  death,  to  bar  her  right  to  dower. 
The  statutes  sanction  no  such  agreement" 
This  case  was  cited  and  followed  in  Farris 
V.  Coleman,  103  Mo.,  loc.  cit  361,  16  S.  W. 
767.  This  limitation  of  the  provision  to 
widowhood  is  in  no  sense  a  condition  subse- 
quent A  condition  subsequent  operates  up- 
on an  estate  already  created  and  vested, 
and  renders  it  liable  to  be  defeated.  Mar- 
tindale  on  Conveyancing  (2d  Ed.)  i  124. 
Here  no  estate  vested  at  once  in  the  wife. 
Jointure  takes  effect  only  upon  the  death 
of  the  husband.  The  law  makes  provision 
for  the  wife  for  life.  The  husband  cannot 
curtail  the  bounty  of  the  law  by  making  a 
provision  for  her  for  a  lesser  period  than 
her  life  that  shall  have  the  effect  of  supersed- 
ing the  provisions  of  the  law. 

2.  But  it  is  contended  that  this  is  a  con- 
tract between  two  persons  who  were  sni 
Juris  when  it  was  made,  and  hence  it  is 
binding.  "It  has  been  frequently  decided 
that  an  antenuptial  agreement  to  which  the 
Intended  wife,  who  is  an  adult,  is  a  party, 
or  to  which  she  assents,  whereby  it  is  pro- 
vided that  for  a  sufficient  consideration  she 
win  give  up  her  right  of  dower  constitutes 
a  good  bar  to  dower."  10  Am.  &  Eng.  Ehic 
Law  (2d  Ed.)  p.  200,  and  cases  cited  in  note. 
But  it  has  also  been  aptly  said  by  Miller,  J^ 
in  Pierce  v.  Pierce,  71  N.  T.  154,  27  Am.  Rep. 
22,  and  quoted  in  10  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  p.  210:  "The  surrender  and  release 
of  rights  to  be  acquired  by  the  Intended  wife 
by  the  marriage  relation  must,  however,  be 
regarded  with  the  most  rigid  scrutiny.  •  •  • 
The  relationship  of  parties  who  are  about  to 
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enter  Into  tbe  married  state  Is  one  of  mutual 
confidence,  and  far  different  from  that  of 
those  who  are  dealing  with  each  other  at 
arms'  length.  This  Is  especially  the  case 
on  the  part  of  the  woman,"  etc.  In  Logan 
V.  Phillips,  18  Mo.,  loc.  clt  28,  Scott,  J., 
said:  "When  a  contract  was  made  by  a 
woman  of  full  age  before  marriage,  by  which, 
for  a  sufficient  consideration,  she  relinquish- 
ed her  dower  In  her  future  husband's  real  es- 
tate, It  was  sustained  by  courts  of  equity. 
Being  sul  Juris,  and  free  from,  the  control 
of  any  one,  it  was  not  perceived  why  her 
contracts  should  not  be  binding,  as  well  as 
♦hose  of  all  other  adults."  ScruHnizing  the 
contract  in  this  case,  then,  we  start  with 
the  proposition  that  the  plaintiff  was  sul 
Juris,  and  had  a  legal  right  to  make  any 
contract  she  saw  fit,  but,  as  a  corollary  to 
this  proposition,  the  contract  must  hare  a 
valuable  consideration  to  support  it,  and 
the  husband  must  not  have  overreached  his 
wife  in  procuring  It  Tbe  Intended  husband 
owned  about  606  acres  of  land.  The  in- 
tended wife  owned  nothing,  worked  for  her 
living  in  a  millinery  store.  Under  the  law 
she  would  be  entitled,  at  his  death,  to  quar- 
antine, homestead,  and  dower,  or,  in  lieu 
of  dower,  to  a  child's  share,  which  In  this 
case  would  be  one-third,  the  two  adopted 
sous  being  entitled  to  tbe  other  two-thirds. 
Rev.  St  1899,  {  6246;  Moran  v.  Stewart,  122 
Mo.  296,  26  S.  W.  962;  Moran  v.  Stewart. 
132  Mo.  73,  33  S.  W.  443  (where  other 
features  of  this  controversy  were  formerly 
before  this  court).  The  marriage  contract 
gave  her,  in  lieu  of  all  these  rights,  the  con- 
trol, use,  rents,  profits,  and  possession  of  the 
106  acres  of  land  (being  the  homestead  and 
the  plantation  appurtenant  thereto)  for  life 
or  during  widowhood.  And  the  only  con- 
sideration to  her  for  entering  into  such  a 
contract  was  that  she  should  "retain  as  her 
absolute  property,  free  from  any  claim  or 
right  of  her  said  husband,  all  the  property, 
real  and  personal,  which  she  now  has  or 
may  hereafter  acquire  by  Inheritance  or 
otherwise;  that  her  said  property  shall  not 
In  any  way  become  liable  for  her  support 
while  she  shall  remain  the  wife  of  said  party 
of  the  first  part;  that  she  shall  have  the 
right  to  sell,  assign,  transfer,  convey,  or  dis- 
pose of  by  will  or  otherwise  of  any  or  all  of 
her  said  property  as  she  may  deem  best." 
In  other  words,  be  gave  up  bis  possible  mari- 
tal right  to  the  possession  of  any  real  prop- 
erty she  might  thereafter  acquire,  for  she 
had  nothing  at  that  time  that  was  thus  se- 
cured to  her  against  his  claims,  and  she  gave 
up  her  right  to  quarantine  until  dower  was 
assigned  her,  her  homestead  rights,  and  her 
dower  right  or  In  lieu  of  It  a  child's  share 
in  tbe  whole  606  acres  of  land,  and  Instead 
of  all  this  was  to  receive  under  the  contract 
the  right  to  occupy  and  enjoy  the  106  acres 
during  life  or  widowhood.  It  is  too  clear  to 
admit  of  discussion  that  there  was  no  valua- 
ble consideration  moving  to  her  to  support 


this  agreement,  and  that  It  was  Insufficient 
for  this  reason,  also,  to  bar  her  dower.  It  Is 
also  clear  that  by  continuing  In  the  mansion 
house  until  her  dower  is  assigned  she  did 
not  accept  the  provision  made  for  her  by  the 
contract 

For  these  reasons  the  Judgment  of  the  cir- 
cuit court  is  reversed,  and  the  cause  re- 
manded to  be  proceeded  with  in  accordance 
herewith.    All  concur. 


FINLEX  V.  BABB  et  al. 
(Supreme  Cioart  of  Missouri,   Division  No.   1. 

March  18,  1903.) 

DEED  OF  TRUST— EXECUTION— ACKNOWLEDO- 
MBNT— FORGERY  —  RECORD  —  NOTICE  —  SUB- 
SEQUENT DEED— PRIORITY— FORECLOSURE- 
RIGHTS  OF  PURCHASER— LIFE  ESTATES— 
TERMINATION— MORTGAGE— DEEDS. 

1.  WherC;  on  appeal  in  ejectment  it  was  held 
that  plaintitF  was  not  entitled  to  recover,  on 
the  ground  that  a  deed  of  trust  under  which 
plaintiS  claimed  was  a  forgery,  bat  in  a  sub- 
sequent   action    it    appeared    that    the    alleged 

firantor,  whose  name  was  forged,  held  only  a 
ife  estate  in  the  land,  and  that  before  the 
bringing  of  such  subsequent  action  the  entire 
title  to  the  land  bad  desceuded  to  the  forger, 
as  remainderman,  the  decision  of  the  prior  ac- 
tion was  not  controlling  of  the  subsequent  one. 

2.  Under  Rev.  St  ia)9,  $f  924,  9^,  provid- 
ing that  no  conve:^ance  not  certified  and  re- 
corded shall  be  valid,  except  between  the  par- 
ties and  those  having  actual  notice  thereof,  a 
recorded  deed,  to  which  one  of  the  grantors' 
names  and  the  acknowledgment  were  forged, 
was  valid  to  convey  tbe  forger's  interest  in  the 
land,  as  to  all  persons  claiming  under  him, 
having  actnal  notice  of  such  conveyance  prior 
to  acquiring  rights  nnder  other  conveyances. 

3.  K.  executed  a  deed  of  trust  to  which  he 
forged  the  signature  and  acknowledgment  of 
one  of  the  grantors;  and  90  days  thereafter 
another  deed  of  trust  was  validly  executed  by 
all  the  grantors  to  plaintiff,  who  took  without 
notice  of  the  infirmity  of  the  first  deed.  On 
foreclosure  of  the  second  deed,  notice  was  giv- 
en at  the  sale  that  the  same  was  subject  to  the 
first  deed,  which  the  grantor  whose  name  was 
forged  was  willing  to  ratify.  Defendants  pur- 
chased at  such  sale,  and  plaintiff,  who  was  tbe 
cestui  que  trust  in  the  second  deed,  sutraeqnent- 
ly  purchased  nnder  foreclosure  of  the  first  deed. 
Hdd,  that  defendants  by  thefar  purchase  acquir- 
ed all  the  rights  of  the  cestai  que  trust  arising 
from  the  second  deed,  as  of  the  date  it  was 
executed  and  recorded,  and  hence  the  notice 
that  the  sale  was  subject  to  the  rights  of  the 
holder  of  the  first  deed  was  ineffectnaL 

4.  Rev.  St.  1899,  J  3113,  providing  that  an  in- 
strument on  record  for  one  year  shall  operate 
as  constructive  notice  thereof,  whether  ac- 
knowledged or  not,  has  no  application  to  rights 
acquired  under  a  deed  of  trust  recorded  30  days 
after  a  prior  deed  had  been  recorded,  which 
was  invalid  by  reason  of  the  fact  that  the  ac- 
knowledgment of  one  of  the  grantors  thereto 
was  forged. 

5.  Where  a  remainderman  executed  a  valid 
deed  of  trust  on  his  remainder,  and  the  deed 
was  foreclosed,  his  interest  was  thereby  extin- 
guished, and  his  subsequent  deed  thereof  after 
tile  life  tenant's  death  passed  no  title. 

Appeal  from  Circuit  Court,  Scott  County; 
Henry  0.  Riley,  Judge. 

Ejectment  by  Henry  L.  Finley  against  Wil- 
liam Babb  and  others.  From  a  Judgment 
in  favor  of  plaintiff,  defendants  appeal.  Re- 
versed. 
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H.  Arnold  and  Joe  W.  Moore,  for  appel- 
lants. Boone  &  Lee,  W.  C.  BuBsell,  and  Bub- 
aell  &  Deal,  for  respondent 

MABSHALL,  J.  Ejectment  for  the  north- 
west quarter  of  the  southwest  quarter  of  sec- 
tion 33,  township  27,  range  15,  In  Scott  coun- 
t7.  The  petition  is  In  the  usual  form,  and 
the  answer  is  a  general  denial.  The  plaintiff 
recovered  in  the  circuit  court,  and  the  de- 
fendants appealed. 

This  is  the  second  time  the  controversy 
between  these  parties  for  this  land  has  come 
before  this  court.  The  first  case  Is  Flnley 
y.  Babb,  144  Mo.  403,  46  S.  W.  165.  The 
facts  as  they  then  appeared  to  this  court 
ate  stated  in  the  opinion  to  have  been  agreed 
to  be  as  follows:  "Mrs.  Missouri  Kirkpat- 
rick  was  the  owner  of  the  land  In  dispute. 
On  the  20th  day  of  September,  1892,  her 
son  Lank  Klrkpatrick  made  a  trust  deed 
on  the  land  to  Wm.  Halloway,  trustee  for 
J.  B.  Hagan,  to  secure  a  note  of  $300.  This 
deed  of  trust  was  signed  by  Lank  Klrkpat- 
rick for  himself,  and  he  signed  his  mother's 
name,  without  her  knowledge  or  consent,  to 
the  deed,  and  forged  the  justice's  certificate 
of  acknowledgment  to  the  same,  without  the 
knowledge  or  consent  of  the  justice  or  of  his 
mother.  This  deed  of  trust  was  recorded 
September  27,  1892.  The  mother,  while  she 
did  not  authorize  the  signing  of  the  deed, 
says  that  he  did  all  of  her  business  and  fre- 
qnently  signed  her  name,  and,  had  he  asked 
her  permission,  she  would  have  authorized 
bhn  to  sign  her  name,  and  as  soon  as  she 
learned  he  had  done  so  she  was  willing  to 
ratify  the  act,  and  is  now,  and  will  acquiesce 
in  the  act  so  far  as  she  and  her  Interest  goes; 
and  this  fact  was  known  by  all  the  parties 
to  this  suit  before  they  purchased  the  land. 
On  the  20th  day  of  October,  1892,  Missouri 
Klrkpatrick  made  a  genuine  deed  of  trust 
on  the  same  land  to  Wm.  Hunter,  trustee 
for  H.  L.  Flnley,  to  secure  $695,  recorded 
December  22,  1802.  On  December  8,  1894, 
the  trustee  sold  under  the  last  deed  of  trust. 
The  trustee  at  the  sale  notified  the  pur- 
chaser and  all  bidders  of  the  Hagan  deed 
of  trust,  and  that  the  sale  was  made  sub- 
ject to  it,  and  that  Missouri  Klrkpatrick 
did  not  sign  the  Hagan  deed  of  trust;  that 
her  name  and  the  justice's  was  a  forgery 
done  by  Lank  Klrkpatrick,  but  that  Missouri 
Klrkpatrick  agreed  to  and  would  ratify  the 
same  so  far  as  she  was  concerned.  Malone 
&  Vanausdale  purchased  at  this  sale  for  $800 
cash;  deed  recorded  same  day.  On  6th  day 
of  March,  1895,  the  same  land  was  sold  un- 
der the  Hagan  deed  of  trust  by  the  trustee, 
and  at  the  sale  the  plaintiff  purchased,  with 
fall  notice  of  the  other  sale  to  Malone  & 
Vananadale.  The  defendants  are  in  posses- 
sion, and  were  when  suit  was  brought.  The 
rents  are  worth  in  cash  one  hundred  dollars, 
net,  per  year.  On  the  29th  of  December, 
1883,  Missouri  Klrkpatrick  made  a  deed  of 


trust  on  the  same  land  to  a  trustee  for 
Malone  &  Vanausdale,  to  secure  the  sum  of 
$485.52,  duly  acknowledged  and  recorded  the 
same  day,  and  she  then  told  said  Malone 
&  Vanausdale  that  it  was  the  second  deed 
of  trust  on  the  land." 

Upon  this  showing.  Division  No.  2  of  this 
court,  per  Burgess,  J.,  declared  the  law  to  be 
as  follows:  "It  is  perfectly  clear  from  the 
facts  agreed  upon  that  plaintiff  was  not  en- 
titled to  recover  In  this  action.  In  order  to 
enable  him  to  do  so,  it  devolved  upon  him 
to  show  that  he  had  the  legal  title  to  the 
land  at  the  commencement  of  the  suit,  was 
entitled  to  Its  possession,  and  that  defend- 
ants were  then  in  the  possession.  2  Greenl. 
on  Ev.  (15th  Ed.)  i  304;  Fleming  v.  John- 
son, 26  Ark.  421;  Daniel  v.  Lefevre,  19  Ark. 
201.  The  mortgage  under  which  plaintiff 
claims  title,  being  a  forgery,  was  absolutely 
void,  and  no  title  by  virtue  of  the  sale  un- 
der it  passed  to  him.  Nor  could  Mrs.  Klrk- 
patrick, by  any  expressed  willingness  of  hers 
to  ratify  that  Instrument  and  to  acquiesce 
therein,  made  thereafter,  cure  it  of  Its  in- 
firmity and  make  it  a  valid  instrument  The 
only  way  that  she  could  have  done  so  was 
by  the  execution  of  a  new  mortgage  in  com- 
pliance with  the  statute,  and  this  she  could 
not  hare  done  so  as  to  affect  intervening 
rights.  No  verbal  statements  that  she  could 
have  made  would  have  passed  the  legal  title 
to  the  land  to  plaintiff  or  any  one  else,  and 
this  It  was  necessary  for  him  to  have,  in 
order  to  a  recovery  in  this  action.  Plaintiff, 
having  failed  to  show  title  to  the  land,  or 
that  he  was  entitled  to  its  possession,  was 
not  entitled  to  recover.'! 

It  will  be  observed  that  it  thus  appeared 
to  this  court  at  that  time  that  Mrs.  Khrk- 
patrick  was  the  absolute  owner  of  the  land 
in  1892.  Such,  however,  it  now  appears, 
was  not  the  real  fact  for  she  had  only  a  life 
estate,  and  the  remainder  was  in  her  heirs, 
who  at  that  time  were  Sherman,  Hall,  and 
Lank  Klrkpatrick.  Sherman  died  October 
24,  1898,  and  Mrs.  Klrkpatrick  died  January 
21,  1899,  and  this  suit  was  begun  September 
14.  1899. 

The  plaintiff,  in  addition  to  the  above  facts, 
offered  in  evidence  the  deed  of  trust  afore- 
said, dated  September  20,  1892,  and  the  true 
tee's  deed  to  the  plaintiff  under  the  fore- 
closure thereof,  dated  March  6,  1895,  and 
also  a  deed  from  Lank  Klrkpatrick  to  O.  F. 
Goodiu  dated  March  16,  1899,  and  a  deed 
from  said  Goodin  to  the  plaintiff,  dated  Oc- 
tober 25,  1899.  The  defendant  introduced 
the  deed  of  trust  from  Lank  Klrkpatrick  and 
wife  and  Mrs.  Missouri  Klrkpatrick  to  plain- 
tiff, dated  October  20,  1892,  and  also  the 
trustee's  deed  at  the  foreclosure  thereof  on 
December  8,  1894,  to  E.  J.  Malone  (one  of 
the  defendants  herein)  and  J.  H.  Vanausdale, 
and  also  a  quitclaim  deed  from  Vanausdale 
to  Malone;  also  a  sheriff's,  tax  title  deed, 
which,  however,  need -not  be  further  referred 
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to,  because  the  purchase  price  was  returned 
to  the  defendant,  and  the  sale  was  never 
completed. 

The  plaintiff  claims  that  the  decision  on 
the  former  appeal  is  not  controlling  in  this 
case,  for  the  reason,  Inter  alia,  that  although 
the  deed  of  trust  made  by  Lank  Klrkpatrick 
for  himself  and  hi  the  name  of  and  as  and 
for  his  mother,  Missouri  Klrkpatrick,  was 
void  as  a  conveyance  of  Mrs.  Kh-kpatrick, 
who  had  only  a  life  estate,  still  It  was  a 
good  conveyance  as  to  Lank  Kirkpatrlck's 
contingent  remainder,  and,  as  Mrs.  Klrkpat- 
rlck's  life  estate  had  terminated  by  her  death 
before  the  Institution  of  this  action,  the 
plaintiff  has  now  a  good  title  to  the  share 
of  Lank  Klrkpatrick  in  the  land;  and,  fur- 
ther, that  at  the  time  Lank  Klrkpatrick  and 
his  mother  made  the  deed  of  trust,  on  Oc- 
tober 20,  1892,  and  at  the  time  the  defend- 
ants purchased  at  the  foreclosure  sale  under 
that  deed  of  trust,  on  March  6,  1895,  Lank 
Klrkpatrick  had  only  a  contingent  remainder 
in  the  land,  and  hence  the  contingent  re- 
mainder of  Lank  Klrkpatrick  passed  to  the 
plaintiff  by  virtue  of  the  deed  of  trust  of 
September  20,  1892,  and  the  death  of  the  life 
tenant  on  January  21,  1899,  and  not  to  the 
defendants  by  virtue  of  the  deed  of  trust  of 
October  20,  1892,  and  the  death  of  the  life 
tenant.  Both  parties  concede  that  under  the 
decision  of  this  court  in  Godman  v.  Simmons, 
113  Mo.  122,  20  S.  W.  972,  a  contingent  re- 
mainder Is  alienable  during  the  continuance 
of  the  life  estate,  and,  If  the  remainderman 
survives  the  life  tenant,  a  good  title  will 
pass  to  the  grantee  or  purchaser. 

It  will  be  observed  that  the  deed  of  trust 
of  September  20,  1892,  was  signed  by  Lank 
Klrkpatrick  for  himself,  and  that  he  also 
signed  his  mother's  name  to  It,  without  her 
knowledge  or  consent  On  the  former  ap- 
peal it  was  held  that  this  made  the  deed 
void,  and  therefore  the  recording  of  It  Im- 
parted no  notice.  So  far  as  then  appeared 
to  the  court,  the  fact  that  Lank  Klrkpatrick 
bad  also  signed  the  deed  for  himself  was  Im- 
material, because  it  did  not  then  appear  that 
he  had  any  interest  in  the  land,  but  that  bis 
mother  owned  it  all.  Now,  however,  it  ap- 
pears she  had  only  a  life  estate,  and  Lank 
and  his  two  orothers  were  the  owners  of  the 
remainder,  and  since  the  former  decision,  and 
before  this  suit  was  begun,  one  of  the  broth- 
ers has  died,  and  the  mother  has  died,  so 
that  the  life  estate  Is  now  terminated,  and 
the  fee  is  vested  in  the  remaindermen,  or 
their  grantees  or  assigns. 

Lank  Klrkpatrick  signed  both  of  the  deeds 
of  trust  of  September  20  and  October  20, 
1892,  respectively.  The  acknowledgment  to 
the  first  he  forged.  The  second  was  duly  ac- 
knowledged. The  acknowledgment  to  the 
first  being  forged,  it  was  not  entitled  to  be 
recorded,  and,  under  the  statute.  It  impart- 
ed no  notice  to  any  one.  Rev.  St  1899,  | 
924.  But  as  to  Lank  Klrkpatrick,  and  as  to 
all  persons  claiming  under  him  who  had  ac- 


tual notice  prior  to  acquiring  other  convey- 
ances of  the  execution  by  him  of  the  deed  of 
trust  of  September  20,  1892,  that  deed  of 
trust  is  good,  and  is  as  effectual  to  convey 
his  interest  In  the  land  as  if  it  had  been 
properly  and  legally  acknowledged  and  re- 
corded. Bev.  St  1899,  !  925;  Strickland's 
Heirs  V.  McCormick's  Hehrs,  14  Mo.,  loc.  dt 
189;  Caldwell  v.  Head,  17  Mo.  561;  Har- 
rington V.  Fortner,  58  Mo.,  loc.  cit.  473,  474; 
Slemers  v.  Kleeburg,  56  Mo.  196;  Black  v. 
Oregg,  68  Mo.  565;  Bennett  v.  Shipley,  Si 
Mo.,  loc.  clt  463;  Chandler  v.  BaUey,  89  Mo., 
loc.  clt  645,  1  S.  W.  745;  Wilson  v.  Klmmel, 
109  Mo.,  loc.  clt  264,  18  S.  W.  24;  Hannah 
V.  Davis,  112  Mo.,  loc.  clt  606,  20  8.  W.  686. 

The  statute  (section  925)  provides:  "No 
such  instrument  in  writing  shall  be  valid,  ex- 
cept between  the  parties  thereto,  and  such 
as  have  actual  notice  thereof,  imtll  the  same 
shall  be  deposited  with  the  recorder  for  rec- 
ord." As  was  said  In  Harrington  v.  Fortner, 
58  Mo,,  loc.  dt  473:  "The  deed  from  Glass- 
burner  to  Oliver,  although  the  acknowledg- 
ment was  worthless,  was  good  as  a  common- 
law  deed,  and  was,  having  been  duly  deliv- 
ered, as  valid  and  operative,  to  all  intents 
and  purposes,  between  the  parties  thereto, 
and  those  having  'actual  notice  thereof,'  as 
though  acknowledged  with  every  statutory 
formality.  1  Wag.  St  p.  277,  {  26;  Caldwell 
V.  Head,  17  Mo.  561.  The  chief  object  of  hav- 
ing a  deed  acknowledged  is  that  It  may  be 
admitted  to  record,  and  thus  impart  con- 
structive notice  'to  all  persons  of  the  contents 
thereof.'  But  where  actual  notice  exists,  as 
is  plainly  the  case  here,  all  necessity  for  the 
constructive  notice,  which,  under  our  regis- 
try act  Is  only  Imparted  upon  the  due  ac- 
knowledgment and  filing  for  record  of  the 
deed,  vanishes  away." 

The  plaintiff  in  this  case  was  the  cestui 
que  trust  in  the  second  deed  of  trust  dated 
October  20,  1892,  and  the  defendants  were 
the  purchasers  at  the  foreclosure  sale  there- 
under on  December  8,  1894.  The  defendants 
beard  the  notice  that  was  given  at  that  sale 
that  the  sale  was  to  be  subject  to  the  first 
deed  of  trust  dated  September  20,  1892,  and 
that  Mrs.  Klrkpatrick  ratified  the  wrongful 
act  of  her  son  In  signing  her  name  to  the 
first  deed  of  trust.  On  the  other  hand,  the 
plaintiff  herein,  who  was  the  cestui  que  trust 
under  the  second  deed  of  trust  after  recov- 
ering his  debt  by  the  foreclosure  of  the  sec- 
ond deed  of  trust,  became  the  purchaser  of 
the  land  at  the  foreclosure  sale  under  the  first 
deed  of  trust  dated  September  20,  1892. 
which  foreclosure  took  place  March  6,  1895. 
There  is  no  pretense  that  when  the  second 
deed  of  trust  was  made  and  executed,  the 
trustee  or  cestui  que  trust  had  any  actual 
knowledge  of  the  first  deed  of  trust  The 
pivotal  question  in  this  case,  therefore,  is 
whether  the  defendants,  as  purchasers  at  the 
foreclosure  of  the  second  deed  of  trust,  and 
with  the  notice  there  given,  took  subject  to 
the  first  deed  of  trust  or  whether  they  ac- 
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qolred  all  the  rlghta  that  the  bolder  ot  the 
second  deed  of  trust  bad  at  the  date  of  the 
execution  and  recording  of  the  second  deed 
of  trust  In  other  words,  the  holder  of  the 
second  deed  of  trust  had  no  notice,  construc- 
tlTe  or  actual,  of  the  tlrst  deed  of  trust,  at 
the  time  he  loaned  the  money  and  took  the 
second  deed  of  trust,  and  therefore,  as  to 
him,  the  second  deed  of  trust  Is  unquestion- 
ably entitled  to  priority  oyer  the  first  deed  of 
trust.  Now,  the  question  Ik,  did  the  defend- 
ant acquire  these  rights  of  the  cestui  que 
trust  under  the  second  deed  of  trust,  or  did 
the  notice  that  was  £^ren  at  the  foreclosure 
of  the  second  deed  of  trust  have  the  effect 
of  making  the  title  passed  by  that  sale  sub- 
ject to  the  first  deed  of  trust,  when  the  deed 
of  trust  under  which  that  title  was  passed 
was  entitled  to  priority  over  the  first  deed 
of  trust  while  It  was  in  the  hands  of  the 
cestui  que  trust?  The  plaintiff  would  not 
bave  admitted,  while  he  held  the  second  deed 
of  trust,  that  his  deed  of  trust  was  subject 
to  the  first  deed  of  trust  But  since  he  col- 
lected his  debt  by  foreclosing  the  second  deed 
of  trust,  and  since  he  has  become  the  pur- 
chaser under  the  first  deed  of  trust,  he  now 
contends  that  be  has  the  better  title.  If  a 
purchaser  at  a  foredosnre  sale  of  a  mortgage 
ot  deed  of  trust  takes  title  anbject  to  any  no- 
tice of  any  character  as  to  the  title  to  be 
conreyed  by  that  sale  that  may  be  given  at 
such  sale,  then  the  plaintiff  has  the  better 
title.  But  if  the  purchaser  at  such  a  fore- 
closure sale  acquires  the  title  that  was  orig- 
inally conveyed  to  the  trustee  and  cestui  que 
trust  by  the  mortgage  or  deed  of  trust,  with- 
out any  limitations  that  may  be  attempted 
to  be  pat  upon  such  title  by  mere  notice 
given  at  the  foreclosure  sale,  then  the  de- 
fendants have  the  better  title.  The  general 
rule  of  law  Is  thus  stated  in  20  Am.  &  Bng. 
Enc.  Law  (2d  Ed.)  p.  1040:  "As  an  assignee 
of  a  mortgage  succeeds  to  the  rights  of  the 
mortgagee,  he  Is  entitled  to  the  same  priority 
as  against  purchasers  or  other  incumbrancers 
that  the  original  holder  of  the  mortgage  would 
be  entitled  to,  and  In  fixing  such  priority  the 
date  of  the  execution  of  the  mortgage,  and 
not  that  of  the  assignment  governs.  *  *  • 
An  assignment  of  a  mortgage  Is  subject  to  the 
same  equities  and  rules  that  govern  in  the 
assignment  of  other  nonnegotiable  instru- 
ments, and  the  general  rule  is  that  the  as- 
signee succeeds  to  all  the  rights  of  his  assign- 
or arising  out  of  or.  based  upon  the  mortgage, 
but  has  no  other  or  greater  rights,  and  does 
not  occupy  any  better  position."  If,  there- 
fore, the  plaintiff  had  assigned  his  second 
mortgage  to  the  defendants,  they  would  un- 
doubtedly have  been  entitled  to  the  same  pri- 
ority over  the  first  mortgage  that  the  plain- 
tiff had.  After  iwlnting  out  that  the  registry 
act  was  only  intended  to  furnish  moans  of 
knowledge  of  prior  alienations,  and  that  as 
to  those  who  have  actual  Icnowiedge  thereof, 
it  is  immaterial  whether  the  prior  alienatlcms 
were  recorded  or  not,  the  Am.  &  Eng.  Enc. 


Law  (1st  Ed.)  ToL  20,  p.  686  et  seq.,  says: 
"It  would  seem  that;  where  lien  creditors  are 
ivotected  by  the  recording  provisions,  a  cred- 
itor affected  with  notice  of  a  prior  conveyance 
before  his  lien  attaches  will  take  subject  to 
such  conveyance,  and  that  la  the  doctrine 
which  generally  prevails.  So  a  purchaser  at 
an  execution  sale,  where  the  lien  of  the  Judg- 
ment is  not  superior  to  an  unrecorded  Instru- 
ment, can  be  in  no  mote  favorable  position 
than  the  Judgment  creditor,  if  he  has  notice 
of  a  prior  unrecorded  conveyance.  But  the 
doctrine  of  notice  will  not  prevent  a  purchas- 
er with  notice,  taking  from  one  without  no- 
tice, from  acquiring  title  as  against  a  prior 
unrecorded  instrument;  and,  conversely,  a 
purchaser  without  notice  from  a  person  hav- 
ing notice  of  a  conveyance  prior  to  his  own 
will  be  protected  by  the  recording  acts."  The 
numerous  cases  cited  In  the  notes  fully  sus- 
tain the  rule  laid  down  In  the  text  Among 
the  cases  cited  is  Funkhouser  v.  Lay,  78  Mo., 
loc.  dt  465,  where  it  is  said  "that  a  purchas- 
er with  notice  may  protect  himself  by  piuv 
chasing  the  title  of  a  bona  fide  purchaser 
without  notice.  1  Story,  Eq.  par.  409;  Halsa 
V.  Halsa,  8  Mo.  808;  I/emay  v.  Foupenez,  36 
Mo.  71.  The  reason  of  this  rule  is  aptly  ex- 
pressed by  Chancellor  Kent,  in  Bumpus  v. 
Platner,  1  Johns.  Ch.  220,  to  be  'to  prevent  a 
stagnation  of  property,  and  because  the  first 
purchaser,  being  entitled  to  hold  and  enjoy, 
must  be  equally  entitled  to  sell.' " 

The  second  deed  of  trust  was  made  Just  a 
month  after  the  first  The  first  deed  of  trust, 
not  having  been  ixoperly  acknowledged,  did 
not  impart  any  notice  to  any  one  by  reason  of 
being  recorded;  and  It  is  not  shown  that, 
when  the  plaintiff  loaned  his  money  upon  the 
faith  of  the  second  deed  of  trust,  be  bad  any 
actual  notice  of  the  first  deed  of  trust 
Therefore  the  second  deed  of  trust  was  enti- 
tled to  priority  while  in  the  hands  of  the 
plaintiff.  The  defendants  succeeded  to  the 
rights  of  the  plaintiff  under  the  second  deed 
of  trust,  and  are  entitled  to  all  the  privileges 
and  rights  that  the  plaintiff  bad  in  the  second 
deed  of  trust,  including  the  right  of  priority 
aforesaid. 

It  Is  wholly  immaterial  that  at  the  foreclo- 
sure sale  under  the  second  deed  of  trust  the 
plaintiff  or  the  trustee  notified  the  blddurs 
that  the  sale  was  to  be  subject  to  the  Urst 
deed  of  trust,  for  If,  as  a  matter  of  law,  it 
was  not  so  subject,  or  If  It  was  not  so  sub- 
ject while  in  the  hands  of  the  plaintiff— the 
cestui  que  trust  therein— the  giving  of  such  a 
notice  would  not  make  it  so  subject;  but  the 
purchaser  at  the  sale  succeeded  to  all  the 
rights,  title,  and  interest  conveyed  and  cre- 
ated by  the  second  deed  of  trust  Therefore 
the  defendants  have  a  better  title  to  the  land 
than  the  plaintiff  has. 

It  is  further  contended '  that  under  section 
3113,  Rev.  St  1899,  the  deed  of  trust  dated 
September  20,  1882,  was  constructive  notice 
after  It  had  been  on  record  for  one  year, 
whether  It  was  acknowledged  or  not    This, 
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however,  does  not  aid  the  plalntUTs  case,  for 
the  deed  of  trust  through  which  the  defend- 
ants derive  title  was  dated  October  20,  1892, 
wliich  was  Just  30  days  after  the  forged  deed 
of  trust  was  executed,  and  the  defendant's 
rights  are  related  back  to  the  conditions  that 
existed  on  October  20,  1802.  Hence  the  pro- 
vision of  the  statute  invoked  cannot  apply. 

The  conveyance  of  Lank  Kirkpatrlck  to 
Ooodin,  and  of  Goodin  to  the  plaintiff,  after 
the  death  of  the  life  tenant,  does  not  help  the 
plaintifTs  case,  for  the  reason  that  Lank 
Kirkpatrlck  parted  with  his  remainder  by  Ills 
deed  of  trust  dated  October  20,  1892,  and  that 
interest  became  absolute  In  the  defendants  by 
virtue  of  the  foreclosure  of  the  deed  of  trust 
on  December  8,  1894,  and  the  death  of  the 
life  tenant  on  January  21,  1899.  Hence  Lank 
Kirkpatrlck  had  no  interest  of  any  kind  in 
the  land  when  he  made  the  deed  to  Ooodin  on 
March  16,  1899. 

The  result  Is  that  the  plaintiff  has  shown 
no  title  in  himself,  and  no  right  to  recover, 
and  therefore  the  judgment  of  the  circuit 
court  in  his  favor  Is  reversed;  and,  because 
no  different  showing  could  be  made  upon  a 
trial  anew  of  this  case,  the  cause  la  not  re- 
manded.   All  concar. 


MISSOtTRI  &  S.  W.  LAND  CO.  t.  QUINN. 

(Supreme   Court  of  Missoari,   Division   No.   2. 

March  17,  1003.) 

OOUNTIHS-SALB  OF  LANDS-VOID  ACTS  OF 
OFFICBRS-BSTOPFEL— LIUITATIONS. 
1. 1  Wag.  St.  pp.  394-398,  c.  40,  art  1,  pro- 
vides for  the  purchase  by  counties  of  land  for 
county  seat  purposes;  the  reservation  from  sale 
of  lots  wherever  necessary  to  erect  county 
buildings,  and  sale  of  the  residue  by  a  commis- 
sioner  appointed  for  that  purpose;  that  when 
credit  is  given  on  such  sale  the  purchaser  shall 
give  his.  note  to  the  commissioner  for  the 
amount;  and  that,  if  default  be  made  in  the 
payment  of  the  purchase  money  according  to 
the  tenor  of  such  note,  the  lot  shall  be  forfeited 
to  the  county,  and  the  commissioner  shall  re- 
sell the  same  for  cash  at  public  auction.  A 
commissioner  sold  two  lots,  taking  notes  for 
part  of  the  purchase  price,  and  on  default  in 
payment  the  county  recovered  judgment  there- 
on, declared  to  be  a  lien  on  the  lots,  and  they 
were  sold  on  execution.  Held,  that  such  exe- 
cutiou  sale  was  void,  and  passed  no  title,  since 
the  maker  of  the  notes  had  forfeited  all  his  In- 
terest, In  the  lots,  and  the  county  could  not 
cause  Its  own  property  to  be  sold  to  pay  a 
debt  due  to  itself. 

2.  The  acts  of  the  county  oflScers  in  obtaining 
ludgment  and  selling  the  lots  under  execution, 
being  wholly  unauthorized  and  void,  and  not 
a  mere  exercise  of  power  in  an  Irregular  man- 
ner, the  county  was  not  estopped  to  dispute  the 
validity  of  the  sale,  though  it  received  the  pro- 
ceeds. 

3.  Rev.  St.  1899,  ^  4285,  provides  that  if  any 
action  shall  have  been  commenced  within  the 
period  of  limitati«ns,  and  plaintiff  therein  suf- 
fers a  nousuit,  or  after  verdict  for  him  the 
judgment  be  arrested,  or  after  a  judgment  for 
him  the  same  be  reversed,  he  may  commence  a 
new  action  within  one  year  thereafter.  Plain- 
tiff commenced  an  action  to  recover  land,  and 
after  limitations  had  run,  while  such  action 
was  pending,  he  commenced  a  new  action  for 
the  same  cause,  and  two  days  thereafter  suf- 


fered a  nonsuit  in  the  first  action.  Held,  that 
the  last  action  was  not  protected  br  such  stat- 
ute; it  having  been  commenced  before,  and 
not  within  one  year  after,  the  nonsuit 

Appeal  from  Circuit  Court,  Butler  County. 

Action  in  equity  to  assert  an  equitable  title 
to  land  by  the  Missouri  &  Southwestern  Land 
Company  against  Luke  F.  <}uinn  and  anoth- 
er. From  a  Judgment  in  favor  of  defend- 
ant Quinn,  plaintiff  appeals.    AfSnned. 

This  suit  was  commenced  by  filing  peti- 
tion In  the  Butler  county  circuit  conrt  on 
July  23,  1808.  It  Is  necessary  to  a  clear  un- 
derstanding of  the  questions  involved  In  this 
case  to  quote  the  pleadings,  which  is  done. 
Omitting  the  captions,  they  are  as  follows: 

"Plaintiff  says  tliat  It  is  a  corporation  duly 
organized  under  the  laws  of  the  state  of  Mis- 
souri, and  doing  business  in  the  city  of  Pop- 
lar Bluff,  Missouri.  Plaintlfl  for  cauae  of 
action  says  that  heretofore,  to  wit,  on  or 
about  the  12th  day  of  February,  A.  D.  1871. 
the  defendant  the  county  of  Butler,  bcin;r 
the  owner  of  the  fee  simple  tiUe  to  lota  110^ 
and  112  in  the  original  town  of  Poplar  Bluff. 
Mo.,  sold  both  of  the  said  lots  to  one  Oreen 
L.  Poplin;  and  on  or  about  the  same  day  the 
said  Oreen  L.  Poplin  executed  and  delivered 
to  the  county  of  Butler  his  certain  promissory 
note  for  the  sum  of  $100,  with  John  R.  Pop- 
lin and  John  S.  Vamer  as  sureties  thereon, 
which  said  promissory  note  was  given  for  a 
part  of  the  purchase  money  for  said  lot  110 
above  described.  And  also,  on  or  about  the 
same  date,  the  said  Green  L.  Poplin  made, 
executed;  and  delivered  to  the  said  county  of 
Butler  his  certain  other  promissory  note  for 
the  sum  of  $100,  with  John  R.  Poplin  and 
Joint  S.  Vamer  sureties  thereon,  and  which 
said  note  was  given  for  a  part  of  the  pur- 
chase money  for  the  said  lot  112  as  above 
described  and  set  out  Copies  of  both  of 
which  said  notes  are  herewith  filed,  marked 
Exhibits  'A'  and  'B,'  and  prayed  to  be  made 
a  part  of  this  petition.  That  afterwards,  at, 
to  wit,  the  May  term,  1870,  of  the  circuit 
court  of  said  county,  the  said  county  of  But- 
ler proceeded  to  and  did  obtain  a  Judgment 
on  the  said  flrst-mentioned  promissory  note, 
and  also  a  decree  foreclosing  the  lien  of  the 
county  on  the  said  lot  for  the  unpaid  balance 
of  the  purchase  money  due  them  from  the 
said  Green  L.  Poplin  to  the  county  of  But- 
ler, which  said  Judgment  was,  in  conformity 
with  the  prayer  of  said  petition,  made  a  spe- 
cial lien  on  said  lot  110,  and  special  execu- 
tion was  ordered  to  sell  said  lot  to  pay  said 
Judgment;  and  that  under  said  judgment  and 
special  execution  the  said  lot  was  sold,  and 
at  the  sherifrs  sale  was  purchased  by  The- 
opholls  H.  Bradley,  and  the  sheriff  of  said 
county,  in  pursuance  to  said  Judgment  and 
special  Judgment,  and  the  sale  thereunder, 
made,  executed,  and  delivered  to  the  said 
Theopholls  H.  Bradley  a  deed  to  the  said 
lot  A  copy  of  which  sheriff's  deed  is  here- 
by filed,  marked  'Exhibit  C  and  asked  to  be 
taken  as  a  part  of  this  petition.    And  after' 
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wards,  at,  to  wit,  at  tbe  May  term,  A.  D. 
1879,  the  said  county  of  Butler  obtained  a 
Judgment  on  tbe  second  note  above  mention- 
ed, and  a  decree  of  foreclosure  of  the  said 
lien  of  tbe  said  county,  for  the  unpaid  bal- 
ance of  the  purchase  money  due  from  tnu 
said  Green  L.  Poplin  to  the  said  county  of 
Butler;  and  by  the  said  Judgment  the  same 
was  ordered  to  be  a  Hen  on  said  lot  No.  112, 
and  special  execution  was  ordered  to  sell  said 
lot  to  satisfy  said  Judgment,  and  In  pursu- 
ance to  said  Judgment  and  special  execution 
the  then  sheriff  of  Butler  county  proceeded 
to  levy  on  and  sell  said  last-mentioned  lot, 
and  did  sell  the  same,  and  Theopholls  H. 
Bradley  was  the  purchaser  thereof  at  said 
sale,  and  tbe  said  sheriff  made,  executed,  and 
delivered  to  said  Theopholls  H.  Bradley  a 
deed,  a  copy  of  which  is  herewith  filed,  mark- 
ed 'Exhibit  D,'  and  made  a  part  of  this  peti- 
tion, conveying  to  him  the  said  lot  112,  in 
pursuance  of  said  sale  made  under  said  spe- 
cial execution.  That  afterwards,  to  wit,  on 
the  18th  day  of  April,  A.  D.  1881,  tbe  said 
Theopholls  H.  Bradley  sold  taid  lots  110  and 
112,  afore  described,  to  W.  A.  Kendall,  and 
by  his  warranty  deed  of  that  date  conveyed 
the  said  lots  to  the  said  W.  A.  Kendall  for 
and  in  consideration  of  $200  to  him  paid,  a 
copy  of  which  said  deed  Is  herewith  filed, 
marlwed  'Exhibit  E,'  and  prayed  to  be  taken 
as  a  part  of  this  petition.  That  afterwards, 
to  wit.  on  tbe  3d  day  of  July,  A.  D.  1883,  tbe 
saU\  W.  A.  Kendall  sold  said  lots  to  the  plain- 
tiff herein,  and  the  said  W.  A.  Kendall  con- 
veyed tbe  same,  together  with  a  large  amount 
of  other  real  estate,  by  his  warranty  deed  of 
that  date,  to  the  Missouri  &  Southwestern 
I.an<1  Company,  tbe  plaintiff,  a  copy  of  which 
conveyance  is  herewith  filed,  marked  'Exhibit 
F.'  and  made  a  part  of  this  petition.  And 
from  that  time  hitherto  the  said  company  has 
owned  said  lands.  That  all  said  conveyances 
above  herein  set  out  were  duly  placed  on  rec- 
ord on  tbe  land  record  of  said  county.  That 
plaintiff  has  since  that  time  paid  the  taxes, 
both  state  and  county,  on  the  same.  That 
by  reason  of  tbe  said  sale  of  the  said  lots  to 
the  said  Green  L.  Poplin  as  aforesaid,  and 
by  reason  of  the  said  action  by  the  snld  coun- 
ty of  Butler,  in  bringing  its  said  suit  in  the 
said  circuit  court  against  the  said  Green  L. 
Poplin  for  tbe  foreclosure  of  its  lien  upon 
the  said  lots  for  the  unpaid  balance  of  the 
purcliase  money  of  the  said  lots  due  to  it 
from  the  said  Green  L.  Poplin,  and  by  rea- 
son of  the  said  decree  of  foreclosure  and 
special  execution  Issued  thereon,  and  the  sale 
thereunder  by  the  sheriff  of  the  said  county, 
and  by  reason  of  tbe  said  purchase  of  tbe 
said  lots  at  the  said  sale  by  the  said  The- 
opholls H.  Bradley,  and  by  reason  of  tbe  said 
deed  from  the  said  sheriff  of  the  said  county 
of  Butler  to  the  said  Theopholls  H.  Bradley, 
be,  the  said  Theopholls  H.  Bradley,  became 
and  was  tbe  owner  of  rights  and  equities 
which  tbe  said  county  of  Butler  bad  In  and 
to  tbe  said  lots,  and  became  seised  and  pos- 


sessed of  a  fall  and  perfect  equitable  title 
to  tbe  said  lots,  and,  while  the  bare  legal 
title  thereto  remained  in  tbe  county  of  But- 
ler, yet  tbe  said  county  held  the  said  title 
thereto  as  a  trustee,  and  for  the  use  and  ben- 
efit of  the  said  Theopholls  H.  Bradley  and 
those  claiming  title  "thereto  by,  through,  or 
under  him;  and  that  by  reason  of  the  said 
deed  of  conveyance  from  the  said  Theopholls 
H.  Bradley  to  W.  A.  Kendall,  and  the  said 
deed  from  tbe  said  W.  A.  Kendall  to  this 
plaintiff,  it  became  seised  and  possessed  of 
the  full  and  perfect  and  equitable  title  to 
the  said  lots  above  described,  and  as  such 
became  and  was  entitled  to  the  full  use,  pos- 
session, and  enjoyment  of  the  said  lota  But 
plaintiff  further  says:  That  thereafter,  to 
wit,  on  or  about  the  25th  day  of  July,  1885, 
and  on  or  about  tbe  19th  day  of  November, 
1896,  the  defendant  the  county  of  Butler,  by 
its  oflicers  and  agents,  well  knowing  tbe 
premises,  and  the  defendant  Luke  F.  Qulnn, 
who  had  full  knowledge  and  information  of 
the  aforesaid  proceedings  in  the  county  court 
and  in  the  circuit  court  as  aforesaid,  and 
with  full  knowledge  of  the  dabns  and  title 
of  this  plaintiff  in  and  to  the  said  above- 
described  lots,  did  enter  into  a  fraudulent 
and  collusive  arrangement  with  each  other  to 
cheat  and  defraud  this  plaintiff;  and  that  in 
pursuance  of  the  said  fraudulent  and  collu- 
sive arrangement  the  county  of  Butler  under- 
took to  sell  and  convey  to  tbe  defendant  Luke 
F.  Quinn  the  said  lots  above  described  and 
set  out,  that  Is  to  say,  the  said  county  of 
Butler,  in  consideration  of  $50  to  it  paid  by 
the  said  Luke  F.  Qulnn,  on  tbe  25th  day  of 
July,  1885,  by  Charles  W.  Addy,  its  com- 
missioner, made,  executed,  and  delivered  to 
the  said  Luke  F.  Quinn  a  deed  purporting  to 
convey  to  tbe  said  Luke  F.  Quinn  the  whole 
of  said  lot  112,  in  the  said  original  town  of 
Poplar  Bluff.  A  copy  of  said  deed  is  here- 
with filed,  marked  'Exhibit  6,'  and  asked  to 
be  taken  as  a  part  of  this  petition,  and  which 
said  deed  was  by  tbe  said  Luke  F.  Quinn 
filed  for  record  In  .the  office  of  the  recorder 
of  deeds  of  the  said  county,  and  is  recorded 
in  Book  V,  at  page  355,  of  the  Records  of 
Deeds  of  the  said  county  of  Butler.  And 
that  on  tbe  19th  day  of  November,  1880,.  in 
further  pursuance  of  the  said  fraudulent  and 
collusive  arrangement  between  the  officers 
and  agents  of  the  said  county  of  Butler,  in 
consideration  of  the  sum  of  $50  paid  by  the 
said  Luke  F.  Quinn,  by  its  commissioner, 
Charles  W.  Addy,  made,  executed,  and  de- 
livered to  the  said  Luke  F.  Qulnn  another 
deed,  purporting  to  convey  to  the  said  Luke 
F.  Qulnn  the  whole  of  lot  110,  in  tbe  said 
original  town  of  Poplar  Bluff,  a  copy  of 
which  said  deed  is  herewith  filed  and  mark- 
ed 'Exhibit  H,'  and  asked  to  be  taken  as  a 
part  of  this  petition,  and  which  said  deed  was 
by  the  said  Luke  F.  Quinn  filed  for  record 
in  the  office  of  the  recorder  of  deeds  of  the 
said  county,  and  Is  recorded  In  Book  V,  at 
page  470.  of  tbe  Becords  of  Deeds  In  the  said 
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county.  Plaintiff  sayB:  That  by  reason  of 
the  fact  that  the  officers  and  agents  of  the 
county  of  Butler  well  knew  of  the  proceed- 
ings of  the  said  county  of  Butler  against  the 
said  Oreen  L.  PopUn,  and  the  sale  of  ttie  said 
lots  under  the  said  special  execution  In  favor 
of  the  said  county,  and  the  purchase  of  both 
of  the  said  lots  by  the  said  Theopholis  H. 
Bradley  as  aforesaid,  the  said  county  of  But- 
ler was  estopped  from  claiming  or  asserting 
any  title  to  or  Interest  in  the  said  lots,  or 
either  of  them,  and  could  convey  no  title  to 
the  said  lots;  and  that  the  said  Luke  F. 
Qulnn  took  the  said  conveyances  from  the 
said  county  of  Butler  with  full  knowledge 
of  all  of  said  proceedings  by  the  said  county 
of  Butler  against  the  said  Green  L.  Poplin 
as  aforesaid,  and  with  full  knowledge  of  the 
claim  and  title  of  this  plaintiff  in  and  to  the 
said  lots;  and  that  the  Interest  and  title  of 
this  plaintiff  In  and  to  the  said  lots  Is  para- 
mount and  superior  to  any  claim  or  title 
which  the  defendant  Luke  F.  Quinn  may 
have  In  and  to  the  said  lots  by  reason  of  his 
said  fraudulent  and  collusive  conveyances 
from  the  defendant  county.  Yet,  inasmuch 
as  the  said  deeds  from  the  county  of  Butler 
to  the  said  Luke  F.  Quinn  have  been  placed 
upon  the  records  of  the  said  county  by  the 
said  Luke  F.  Qulnn,  thpy  create  a  cloud  upon 
the  title  of  the  plaintiff  such  as  will  prevent 
a  sale  of  the  said  property  by  this  plaintiff, 
and  Injure  It  In  the  enjoyment  of  Its  said 
property.  Plaintiff  further  says:  That  the 
defendant  Luke  F.  Qulnn  is  now,  and  for 
some  time  past  has  been,  in  the  possession 
of  the  said  above-described  premises,  and,  the 
title  of  this  plaintiff  being  an  equitable  title, 
the  said  conveyances  from  the  county  of  But- 
ler to  the  said  Luke  F.  Quinn  constitute  such 
an  outstanding  legal  title  in  the  said  Luke 
F.  Quinn  as  will  prevent  this  plaintiff  from 
maintaining  its  action  of  ejectment  for  the 
recovery  of  the  possession  of  the  said  lots. 
So  that  this  plaintiff  is  wholly  without  rem- 
edy in  the  premises,  saving  only  in  a  court 
of  chancery,  where  plaintiff's  equitable  title 
and  claim  to  said  lots  may  be  properly  ad- 
judicated and  enforced.  Wherefore  plaintiff 
prays  that  this  honorable  court  will  take 
cognizance  of  the  matters  and  things  herein 
alleged,  and  will  by  its  proper  decree  adju- 
dicate, determine,  and  declare  the  title  of  this 
plaintiff  to  be  paramount  and  superior  to  any 
title  or  claim  of  the  title  which  the  defend- 
ants, or  either  of  them,  may  have  in  and  to 
the  said  lots,  or  either  of  them;  and  that  the 
two  deeds  from  the  said  county  of  Butler  to 
the  said  Luke  F.  Quinn,  copies  of  which  are 
hereby  filed  and  referred  to  as  Exhibits  O 
and  H,  respectively,  be  canceled,  set  aside, 
and  for  naught  held,  and  the  defendants  But- 
ler county  and  Luke  F.  Quinn,  and  each  of 
them,  devested  of  all  the  right,  title,  and  In- 
terest, or  claim  of  title,  which  they,  or  either 
of  them,  may  have  in  and  to  the  said  lots, 
or  either  of  them,  and  that  the  full  legal  title 
be  vested  in  this  plaintiff,  free  and  clear  from 


claim,  Interest,  or  title  of  the  defendanta,  or 
either  of  them;  and  that  this  honorable  court 
will  grant  to  this  plaintiff  Its  writ  of  posses- 
sion; and  that  this  plaintiff  be  granted  snch 
further  and  other  relief  as  to  equity  and  good 
conscience  may  seem  meet. 

"And  for  a  further  and  other  cause  of  ac- 
tion plaintiff  says:  That  on  the  1st  day  of 
January,  1888,  It  was  the  owner  of  and  en- 
titled to  the  possession  of  the  following  de- 
scribed premises,  situate  In  the  connty  of 
Butler,  and  state  of  Missouri,  to  wit:  All  of 
lot  110  and  all  of  lot  112,  In  the  original  town 
(now  city)  of  Poplar  Bluff,  Mo.  And,  being 
so  entitled  to  the  possession  thereof,  that 
the  defendant  afterwards,  on  the  Ist  day  of 
January,  1890,  entered  upon  the  said  prem- 
ises, and  unlawfully  withholds  from  the 
plaintiff  the  possession  thereof,  to  its  damage 
In  the  sum  of  $1,000.  Wherefore  It  demands 
judgment  for  the  recovery  of  the  said  prem- 
ises, and  for  $1,000  damages  for  the  unlaw- 
ful withholding  of  the  same  from  the  plain- 
tiff, and  $10  for  Jhe  monthly  rents  and  profits 
from  the  rendition  of  the  judgment  until 
possession  Is  delivered  to  the  plaintiff,  and 
for  other  proper  relief." 

Answer: 

"Now  comes  the  defendant  Luke  F.  Qulnn, 
and  flies  this,  his  separate  answer  to  the 
plalntlfTs  petition,  leave  of  court  first  hav- 
ing been  had,  and  says:  He  denies  that  But- 
ler county  sold  to  Green  L.  Poplin  lots  110 
and  112,  or  either  of  them,  as  In  plalntHTs 
petition  alleged.  He  admits  that  the  county 
of  Butler  did  sell  to  Luke  F.  Qulnn  the  said 
lots  at  the  time  In  the  petition  alleged,  and 
received  a  patent  therefor  as  alleged,  and 
admits  that  the  co^des  attached  to  the  said 
petition  are  copies  of  the  patents  so  received 
by  him.  He  alleges  that  Immediately  after 
the  said  patents  were  delivered  to  him  he 
went  Into  the  actual  possession  of  the  said 
lots,  and  has  ever  since  that  time  been  in 
the  actual,  open,  and  notorious  possession  • 
thereof,  and  is  now  In  the  actual  possession 
of  the  same;  that  since  the  making  of  the 
said  patents,  and  the  taking  possession  there- 
of as  aforesaid,  be  has  paid  annually  all 
taxes  levied  thereon,  both  state,  county,  and 
city  taxes,  has  fenced  and  maintained  fences 
thereon,  erected  buildings  on  lot  110  of  the 
value  of  $800,  and  on  lot  112  of  the  value  of 
$800,  and  claims  title  to  each  of  the  said 
lots  by  virtue  of  the  said  patents.  And  for 
a  further  answer  says:  That  the  plaintiff 
has  no  existence  In  this  state  or  anywhere 
else;  that  It  has  long  since  forfeited  its  cor- 
porate existence,  and  has  no  right  to  sue  or 
to  be  sued  under  the  laws  of  this  state,  or 
any  other  state  or  territory  In  the  United 
States.  Defendant  further  alleges:  That  the 
petition  does  not  state  any  cause  of  action 
of  which  a  court  of  equity  has  jurisdiction, 
but  that,  if  the  plaintiff  has  any  cause  of 
action,  it  Is  by  and  through  an  action  at  law. 
That  each  and  every  allegation  In  the  said 
petition  stated  he  denies,  except  those  here- 
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In  spedflcally  admitted.  He  therefore  aska 
the  Jadgment  of  this  conrt  to  be  hence  dis- 
missed of  this  suit,  with  his  costs;  and  de- 
fendant will  ever  pray,"  etc 

Replication: 

"Now  comes  the  plalntUT,  and  for  replica- 
tion to  the  answer  of  defendants  herein  de- 
nies each  and  every  allegation  of  new  mat- 
ter therein  contained." 

The  defendant  Butler  county  withdrew  Its 
answer  and  Interposed  a  demurrer  to  the  pe- 
tition, alleging  that  the  petition  stated  no 
cause  of  action  as  against  the  said  county, 
and  that  the  county  was  not  a  necessary 
or  proper  party  defendant  In  said  cause. 
The  conrt  sustained  the  demurrer  and  dis- 
missed the  petition  as  to  Butler  county,  to 
which  plaintiff  objected  and  excepted.  And 
the  cause  proceeded  against  the  defendant 
(jninn  alone. 

This  Is  an  action  In  equity  to  assert  an 
equitable  title  to  the  lots  In  controversy,  de- 
scribed as  lots  110  and  112  In  the  original 
town  of  Poplar  Bluff,  Mo.,  and  to  have  the 
legal  title  to  the  same  vested  in  plaintiff,  and 
to  recover  possession  thereof.  The  facts  up- 
on which  this  relief  Is  sought,  as  alleged  In 
the  petition  and  supported  by  the  tesbmony, 
are  about  as  follows:  That  on  and  prior  to 
the  7th  day  of  February,  1871,  the  county  of 
Butler  was  the  owner  In  fee  simple  of  these 
lots.  That  on  that  day  the  county  of  Butler, 
by  Its  duly  authorized  county  seat  commis- 
sioner, sold  these  lots  to  one  Green  L.  Poplin, 
on  a  credit  for  12  months,  for  the  price  and 
sum  of  flOO  each,  and  took  Poplin's  notes 
therefor,  due  12  months  after  date,  with  John 
B.  Poplin  and  John  S.  Vamer  as  sureties. 
These  notes  were  for  $100  each;  one  reciting 
that  it  was  given  for  lot  110,  and  the  other 
for  lot  112.  This  sale  was  by  the  county  seat 
commissioner  reported  to  the  county  court, 
and  by  it  approved  on  the  25th  day  of  July, 
1871-  On  November  30,  1877,  the  county 
court  of  Butler  county  made  an  order  direct- 
ing the  county  seat  commissioner  to  bring 
suit  on  all  notes  In  his  possession  belonging 
to  the  county  seat  fund,  on  which  interest 
has  not  been  paid.  On  April  9,  1878,  Butler 
county,  by  its  attorney  and  to  the  use  of  the 
county  seat  fund,  filed  Its  petition  in  the  cir- 
cuit court  for  said  county  against  Green 
L.  Poplin,  John  R.  Poplin,  and  E.  0.  Lacks, 
as  administrator  of  J.  S.  Vamer,  deceased, 
setting  out  the  making  and  delivery  of  the 
above  note  given  for  lot  110,  and  alleging 
that  same  is  still  due  and  unpaid,  that  the 
same  was  executed  as  a  part  of  the  purchase 
money  for  said  lot,  and  praying  that  the 
amount  due  and  unpaid  upon  said  note  be 
decreed  to  be  a  lien  upon  the  said  lot.  and 
that  the  same,  or  so  much  thereof  as  may  be 
necessary,  be  sold  to  satisfy  the  amount  due 
thereon.  On  the  same  day  a  petition  con- 
taining the  same  allegations  was  filed  against 
the  same  parties,  but  declaring  on  the  note 
given  by  PopUn  for  lot  112^  In  both  cases 
personal  service  was  had  upon  John  R.  Pop- 


lin, a  non  est  return  as  to  Oreen  L,  Poplin, 
and  no  return  as  to  Lacks,  administrator  of 
Vamer.  Suit  was  afterwards  .dismissed  as 
to  Lacks.  At  the  next  term  of  the  court  or- 
ders of  publication  were  made  upon  the  non 
est  returns  against  Green  L.  Poplin.  These 
orders  were  duly  published.  At  the  May 
term,  1879,  a  decree  was  rendered  in  both 
cases,  finding  the  amount  due  on  one  note 
to  be  $108,  and  on  the  other  to  be  ^188; 
that  the  equity  of  redemption  of  defendants 
in  and  to  said  lot  be  foreclosed,  and  that 
the  same  be  sold  to  satisfy  the  debt,  interest, 
and  costs;  and  that  a  special  fieri  facias  is- 
sue herein.  On  September  26,  1879,  a  special 
execution  was  Issued  In  each  of  said  cases, 
and  both  of  these  lots  were  levied  upon  un- 
der the  separate  executions;  1.  e.,  lot  110  un- 
der one  execution,  and  lot  112  under  the 
other.  That  thereafter  the  sheriff  filed  his 
report  of  sale,  showing  that  on  the  8th  day 
of  November,  1879,  he  sold  lot  110  under 
said  special  execution  to  TbeophoUs  H.  Brad- 
ley for  the  sum  of  $45;  that  Bradley  paid 
the  purchase  money;  and  that  he  had  applied 
$22.40  to  the  payment  of  the  costs,  and  the 
balance  of  $22.60  to  the  payment  of  the  debt 
mentioned  in  the  execution.  At  the  same 
time  the  said  sheriff  filed  his  report  of  sale, 
showing  that  he  had  sold  lot  112  to  The- 
opholis  H.  Bradley  for  $49.05;  that  Bradley 
had  paid  him  the  purchase  money;  that  he 
bad  applied  $22.25  to  the  payment  of  the 
costs,  and  the  balance  of  $26.80  to  the  pay- 
ment of  the  debt  mentioned  in  said  execu- 
tion. On  November  13,  1879,  the  said  sheriff 
executed  and  delivered  to  Theopholls  H. 
Bradley  a  sherlfTs  deed  conveying  all  in- 
terest of  Oreen  L.  Poplin  in  and  to  lot  110 
In  the  original  town  of  Poplar  Bluff.  And 
on  the  same  day  the  said  sheriff  made,  exe- 
cuted, and  delivered  to  said  Theopholls  H. 
Bradley  a  sheriff's  deed  conveying  all  Inter- 
est of  Green  L.  Poplin  in  and  to  lot  112  in 
said  town.  On  April  18,  1881,  Theopholls 
Bradley  (unmarried)  conveyed  by  general 
warranty  deed  to  W.  A.  Kendall  lots  110  and 
112  In  the  original  town  of  Poplar  Bluff. 
On  July  3,  1883,  W.  A.  Kendall  conveyed 
by  quitclaim  deed  to  Missouri  &  Southwest- 
ern Land  Company,  the  plaintiff,  lots  110 
and  112  in  the  original  town  of  Poplar  Bluff. 
On  November  19,  1886,  Butler  county,  by 
C.  W.  Addy,  commissioner,  conveyed  lot  110 
in  original  town  of  Poplar  Bluff  to  Luke  P. 
Quinn,  the  defendant,  in  consideration  of  $50; 
and  on  July  25,  1885,  Butler  county  conveyed 
lot  112  in  said  original  town  to  Luke  F. 
Qulnu,  the  defendant.  On  the  2d  day  of 
February,  1802,  plaintiff  commenced  In  cir- 
cuit court  of  Butler  county  an  action  in  eq- 
uity to  quiet  title  against  Butler  county  and 
Luke  F.  Quinn,  and  praying  that  the  said 
deeds  from  Butler  county  to  Quinn  be  can- 
celed and  set  aside,  and  the  title  to  said  lots 
vested  in  plaintiff.  On  this  petition  sum- 
mons was  Issued  and  duly  served,  and  de- 
fendants file  answer,  and  the  case  was  con- 
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tinned  from  tenn  to  term  until  the  25tli  day 
of  July,  1808,  when  plaintiff  suffered  a  vol' 
untary  nonsuit  And  this  action  was  com- 
menced on  the  23d  day  of  July,  1898,  or 
two  days  before  the  other  suit  was  dismiss- 
ed. 

The  testimony  shows  that  about  1884  or 
1885  W.  A.  Kendall  built  a  small  bouse  on  lot 
110,  and  put  In  a  tenant,  and  that  the  tenant 
remained  about  one  year,  when  the  house 
became  vacant.  Quinn  took  possession,  pat 
In  a  tenant,  and  ever  since  has  kept  a  ten- 
ant In  possession.  The  testimony  further 
disclosed  that  respondent  Quinn  took  posses- 
sion of  lot  110  in  1887,  and  lot  112  Imme- 
diately after  receiving  his  patent  from  C.  W. 
Addy,  commissioner  of  Butler  county,  which 
was  in  November,  1886;  that  Quinn  claimed 
to  be  the  owner  of  these  lots,  and  had  open, 
notorious  possession  for  all  this  time,  up  to 
the  time  this  suit  was  instituted.  Upon  this 
evidence,  as  heretofore  indicated,  this  cause 
was  submitted  to  the  court,  and  its  finding 
and  Judgment  was  for  the  defendant  Mo- 
tion for  new  trial  filed  by  plaintiff  being  over- 
ruled, this  cause  was  brought  here  in  due 
form  by  appeaL 

B.  R.  Lentz,  for  appellant  L.  D.  Orove, 
for  respondent 

POX,  J.  (after  stating  the  facts).  The  two 
lots  Involved  in  this  suit  were  held  by  the 
county  of  Butler  for  county  seat  purposes, 
under  the  provisions  of  article  1,  c.  40,  pp. 
394-398,  of  Wagner's  Statutes.  The  county 
court  of  Butler  county  appointed  a  "commis- 
sioner of  the  seat  of  Justice,"  as  provided  by 
section  11,  Wag.  St.,  heretofore  referred  to, 
and  ordered  him  to  sell  these  lots.  While 
the  order  of  the  county  court  authorizing  the 
county  seat  commissioner  to  sell  the  lots  is 
not  Introduced  In  evidence,  yet  doubtless 
there  was  an  order;  for  the  commissioner  in 
Us  report  of  sale  recites  the  fact  that  he 
made  the  sale  in  pursuance  of  an  order  of 
the  county  court.  The  power  and  authority 
of  the  commissioner  to  sell  the  lots  in  suit, 
the  title  of  which  were  invested  in  Butler 
county,  is  based  upon  section  14,  p.  397,  1 
Wag.  St,  which  provides:  "The  tribunal 
transacting  county  business  shall  reserve 
from  sale  lots  and  squares  of  ground,  wher- 
ever it  may  be  necessary  to  erect  county 
buildings,  and  shall,  from  time  to  time,  order 
the  sale  of  the  residue,  prescribing  the  terms 
of  such  sale,  and  the  commissioner  shall  make 
such  sales  accordingly;  and  when  the  pur- 
chase money  shall  be  paid  in  full,  the  com- 
missioner shall  execute  a  deed  to  the  pur- 
chaser, as  commissioner,  for  and  on  behalf 
of  the  county,  conveying  to  the  purchaser  all 
the  right,  title  and  interest  of  the  county  to 
the  premises  so  conveyed,  and  such  deed  shall 
be  acknowledged  and  recorded  as  other 
deeds."  It  will  be  observed  from  the  testi- 
mony in  this  cause  that  the  commissioner  sold 
these  lots  to  Green  L.  Poplin  on  February  7, 


1871,  on  a  credit  of  12  months;  and  the  pur- 
chaser of  these  lots  executed  his  notes,  witb 
approved  security,  payable  tn  accordance  with 
the  terms  of  his  purchase.  The  authority 
and  power  of  the  commissioner  to  sell  the 
lots  In  dispute  on  a  credit  is  founded  upon 
section  15,  p.  397,  1  Wag.  St,  which  pro- 
vides: "When  any  credit  sliall  be  given 
upon  the  sale  of  any  lot  for  any  part  of  the 
purchase  money,  the  purchaser  shall  give  bis 
note  or  bond,  with  sufficient  sureties,  to  tbe 
commissioner,  for  the  use  of  the  county,  to 
secure  the  payment  of  each  installment;  and 
the  commissioner  shall  deliver  to  the  pur- 
chaser a  certificate,  describing  the  lots  sold, 
the  price,  tbe  amount  paid,  if  any,  the  bal- 
ance to  be  paid,  when  due  and  how  secured." 
Tbe  testimony  further  discloses  that  Green 
L.  Poplin  did  not  pay  these  notes,  or  any 
part  thereof,  according  to  the  terms  of  the 
sale  made  to  him  by  the  commissioner,  Chas. 
S.  Henderson,  but  made  absolute  default  in 
the  payment  of  the  notes  executed  by  him. 

This  leads  us  to  the  inquiry  as  to  what 
was  the  force  and  effect  of  such  default  in  tbe 
payment  of  such  notes  for  the  purchase  mon- 
ey, according  to  their  tenor  and  effect  Upon 
an  examination  of  the  statute  under  which 
these  loits  were  held  by  Butler  county,  and 
in  pursuance  of  which  the  commissioner  de- 
rived his  authority  to  sell,  we  find  that  a  full 
and  complete  answer  to  the  question  as  to 
the  effect  of  the  default  of  the  purchaser  in 
the  payment  of  his  note  is  given  by  section 
17,  pp.  397,  398,  1  Wag.  St,  which  provides: 
"If  default  be  made  in  the  imyment  of  tbe 
purchase  money  of  any  lot  or  any  part  there- 
of, according  to  the  terms  of  sale,  or  the  ten- 
or and  effect  of  any  bond  or  note  given  to 
secure  the  same,  such  lot  shall  be  forfeited 
to  the  use  of  the  county,  and  the  commis- 
sioner shall  resell  the  same,  for  ready  money, 
at  public  auction,  to  the  highest  bidder,  at 
the  place  of  holding  courts  for  such  county  for 
the  time  being,  on  some  day  during  the  sitting 
of  the  tribunal  transacting  county  business, 
giving  ten  days'  previous  notice  of  the  time 
and  place  of  sale  and  the  property  to  be  sold, 
by  advertisements  put  up  at  four  of  the  most 
public  places  In  the  county;  and,  on  receiving 
the  purchase  money,  the  commissioner  shall 
make  a  deed  to  the  purchaser,  In  the  manner, 
and  with  like  effect  as  in  cases  of  other  sales 
under  this  chapter,  and  the  purchase  money 
shall  be  accounted  for  as  other  moneys  re- 
ceived by  the  commissioner,  and  the  amount 
thereof,  after  paying  the  expenses  of  the  sale, 
shall  be  credited  upon  the  bonds  or  notes 
of  such  delinquent  purchaser;  and  If  it  be 
sufficient  to  pay  the  whole,  such  bonds  or 
notes  shall  be  canceled,  but  no  imrt  shall  be 
paid  to  such  purchaser,  although  there  may  be 
more  than  sufilcient  to  satisfy  the  whole  of 
the  debt  due  by  such  purchaser,  the  commis- 
sioner shall  proceed  to  enforce  the  payment 
of  the  residue,  by  suit"  The  contract  of  pur- 
chase of  these  lots  by  Green  L.  Poplin  must 
be  construed  in°  the  light  of  the  provisions 
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of  tbe  statute  Tinder  which  It  was  made. 
The  commlBsloner  was  a  creature  of  the 
statute,  and  be  could  only  sell  these  lots  in 
the  manner  provided  by  It  Section  17,  su- 
pra, expressly  declared  that  the  default  in 
tbe  payment  of  tbe  notes  should  operate  as  a 
forfeiture  of  his  purchase.  As  an  indication 
of  the  extent  of  this  forfeiture,  It  is  provided 
upon  a  resale  of  the  lots,  even  If  upon  such 
resale  the  lots  should  bring  more  than  suffi- 
cient to  pay  the  notes,  "no  part  shall  be  paid 
to  such  purchaser."  It  will  be  observed,  fur- 
ther, that  this  section,  which  provides  for  a 
resale  of  the  lots  at  public  auction,  provides, 
also.  In  the  last  paragraph  of  said  section, 
'if  the  proceeds  of  such  sale  shall  not  be  suffi- 
cient to  satisfy  tbe  whole  of  tbe  debt  due  by 
such  purchaser,  tbe  commissioner  shall  pro- 
ceed to  enforce  the  payment  of  the  residue, 
by  snit."  This  is  tbe  only  provision  which 
authorizes  tbe  commissioner  to  institute  any 
proceeding  to  collect  these  notes.  So  far  as 
this  record  discloses  these  lots  were  never 
resold  at  public  auction  as  provided  by  sec- 
tion 17,  heretofore  referred  to;  and  no  pay- 
ment bad  ever  been  made  on  the  notes.  All 
the  powers  of  tbe  commissioner  are  defined 
by  law,  and  he  has  no  others.  He  was  only 
antborlzed  to  collect  tbe  residue  of  tbe  notes, 
after  reselling  them,  in  accordance  with  tbe 
provisions  of  the  statute.  The  order  of  tbe 
county  court,  requiring  tbe  county  seat  com- 
missioner to  institute  suit  upon  these  notes, 
did  not  confer  upon  him  any  additional  pow- 
et.  Tbe  county  coiurts  are  simply  creatures 
of  the  statute,  and  their  warrant  of  author- 
ity most  be  looked  for  in  tbe  statute.  Tbe 
law  nowhere  provided  any  authority  In  the 
county  court  to  make  this  request  of  tbe  com- 
missioner. Hence  this  order  of  tbe  county 
court  was  a  nullity,  and  adds  no  force  or 
effect  to  the  action  of  the  commissioner.  If 
these  lots  bad  been  resold  as  provided  by 
law,  and  failed  to  bring  the  full  amount  of 
Mid  notes,  together  with  all  Interest  thereon, 
then  the  commissioner  was  authorized  to  en- 
force the  payment  of  the  residue  by  a  suit; 
and  no  order  of  the  county  court  was  neces- 
sary to  give  him  this  authority,  for  such  pow- 
er was  conferred  by  the  statute  Itself. 

Bnt  we  find  that  tbe  commissioner,  doubt- 
less acting  under  tbe  order  of  tbe  court, 
Instituted  suits  ni>on  tbe  two  notes  executed 
by  Green  L.  Poplin  for  tbe  lots  in  suit. 
These  suits  were  Instituted  in  the  name  of 
Butler  county,  to  the  use  of  county  seat  fund, 
against  Green  L.  Poplin  et  ali  Where  he  ever 
found  tbe  authority  to  Institute  a  suit  of 
that  character  and  style  we  are  unable  to 
discover.  However,  he  brought  tbe  suits,  ob- 
tained Judgments,  executions  were  issued  on 
the  Judgments,  these  lots  were  sold,  and  tbe 
parties  through  whom  plaintiff  claims  pur- 
chased at  tbe  sale  under  the  executions;  and 
it  is  through  this  sale  that  the  plaintiff  claims 
to  bare  an  equitable  title  to  tbe  property 
in  suit.  Tbe  suits  upon  tbe  notes  of  Poplin 
seena  to  be  based  upon  the  theory  that  But- 


ler county  bad  a  vendor's  Uen  on  tbe  lots  for 
tbe  unpaid  purchase  money.  This  contention 
cannot  be  maintained.  Persons  who  convey 
real  estate,  or  a  county  that  makes  such  con- 
veyance, the  purchase  money  not  l)elng  paid 
at  the  time,  beyond  dispute,  would  retain 
a  vendor's  lien  for  such  unpaid  purchase  mon- 
ey, and  a  suit  to  enforce  the  lien  would  be 
an  appropriate  proceeding;  but  In  tbe  case 
at  bar  tbe  county  never  made  any  conveyance 
of  tbe  lots,  never  parted  with  her  title,  and 
simply  made  a  contract  of  sale,  that  could 
only  ripen  into  a  title  when  tbe  notes  were 
fully  paid  and  the  commissioner  executed  bis 
deed  under  the  provisions  of  the  statute.  We 
often  see  instances  where  grants  are  made, 
notes  executed,  and  to  secure  the  notes  a 
conditional  conveyance  In  tbe  nature  of  a 
mortgage  Is  made  to  tbe  grantor;  and  upon 
the  conditions  being  broken  by  the  failure 
to  pay  the  notes,  tbe  equity  of  redemption  Is 
foreclosed  by  a  proper  proceeding.  But  in 
this  case  tbe  title  never  left  Butler  county. 
On  tbe  other  band,  the  statute,  which  is  to 
be  construed  a  part  of  tbe  contract,  at  tbe 
time  of  tbe  execution  of  the  notes  for  tbe 
purchase  of  this  land,  provided  that.  If  de- 
fault was  made  in  the  payment  of  the  notes, 
it  should  operate  a  forfeiture  of  the  lots 
contracted  for  to  the  use  of  tbe  county.  It 
is  apparent  that  Butler  county  had  no  ven- 
dor's Hen  to  enforce.  Tbe  statute  under 
which  tbe  county  seat  commissioner  procur- 
ed his  authority  to  sell  the  lots  in  suit  clear- 
ly demonstrates  that  proposition.  If  It  were 
necessary  to  assign  other  reasons  why  no 
such  lien  existed,  we  might  simply  add  that 
the  county,  by  taking  the  securities  on  the 
notes  for  the  purchase  money,  waived  such 
Uen.  Boyer  v.  Austin,  75  Mo.  81;  Emison  v. 
Whittlesey,  55  Mo.  258.  It  may  be  said  that 
tbe  circuit  court,  being  a  court  of  general 
Jurisdiction,  bad  tbe  power  to  render  the 
Judgments  offered  In  evidence.  Let  this  be 
conceded  for  tbe  purposes  of  this  case.  Yet 
if  the  court  had  no  lien  to  enforce,  and  Pop- 
lin's purchase  had  been  forfeited  by  tbe  ex- 
press provisions  of  tbe  statute,  then  the  sale 
imder  tbe  executions  issued  In  pursuance  of 
the  Judgments  passed  no  title  to  the  pur- 
chaser, either  equitable  or  legal.  Whoever 
bought  at  such  execution  sale  purchased  at 
his  peril.  The  doctrine  of  caveat  emptor, 
with  its  full  force  and  effect,  is  applicable  to 
blm. 

It  Is  earnestly  Insisted  by  appellant  that 
the  county  of  Butler,  having  ordered,  through 
Its  agent,  the  county  court,  tbe  Institution 
of  tbe  proceeding  upon  the  notes  which  re- 
sulted In  the  sale  of  these  lots,  and  hav- 
ing received  the  proceeds  of  sale  after  the 
payment  of  costs,  Is  estopped  from  denying 
that  Green  L.  Poplin  was  the  owner  of  said 
lots,  or  bad  such  an  interest  in  them  as  was 
subject  to  sale,  under  tbe  executions.  This 
contention  cannot  be  maintained.  It  must  be 
remembered  that,  when  Poplin  made  default 
in  the  payment  of  the  notes  under  the  con- 
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tract  of  pnrcbase,  his  contract  of  purchase 
was  forfeited  by  the  express  terms  of  the 
statute,  and  Butler  county  had  full  title  to 
the  property;  and  the  only  purpose  of  the 
additional  proTlslon  that  the  commissioner 
sell  at  pnbUc  auction  was  to  relieve  the 
maker  of  the  notes  to  the  extent  of  apply- 
ing the  proceeds  of  such  sale  to  the  payment 
of  his  obligations.  As  an  evidence  that  tliis 
was  its  only  purpose,  the  statute  provides 
that  upon  such  resale  at  public  auction,  if 

.  the  proceeds  were  more  than  sufficient  to 
pay  the  notes,  no  part  of  such  excess  should 
go  to  the  maker  of  the  notes. 

It  Is  Insisted  that,  these  notes  being  for 
the  use  of  the  county,  the  county  could  main- 
tain this  action  under  the  general  statutes. 
Concede  this  to  be  true,  so  far  as  obtaining 
a  judgment  upon  the  notes.  It  will  certainly 
not  be  contended  that  the  officers  of  the  coun- 
ty had  the  right,  after  obtaining  the  Judg- 
ment, to  sell  the  property  of  the  county  to 
pay  its  owh  Judgments.  The  officers  of  the 
county  bad  no  authority  to  sell  these  lots, 
the  title  being  in  Butler  county,  to  enforce 
a  supposed  or  imaginary  lien  of  the  county; 
and  tbelr  acts  in  this  respect  were  void,  and 
the  county  was  not  estopped  by  reason  of 

-such  acts.  This  is  not  a  case  where  the 
officers  bad  the  right  to  enforce  a  lien,  and 
had  the  power  to  sell  these  lots  to  satisfy 
it,  and  simply  undertook  to  exercise  a  pow- 
er that  they  possessed,  but  exercised  it  In 
an  irregular  manner;  but  it  is  an  efTort  to 
do  an  act  that  they  never  had  any  power  to 
do.  We  are  familiar  with  the  principles  an- 
nounced In  the  cases  cited  by  plaintiff;  and 
this  court,  where  the  officers  of  a  county 
have  power  to  act,  but  act  irregularly,  and 
the  county  by  Its  conduct  and  laches  in  as- 
serting Its  rights,  in  an  appropriate  proceed- 
ing for  that  purpose  to  the  prejudice  of  the 
rights  of  an  Individual,  will  rigidly  enforce 
the  doctrine  of  estoppel  and  laches.  The 
cases  of  Sturgeon  v.  Hampton,  88  Mo.  203, 
and  other  cases  cited  by  respondent,  are  ap- 
plicable to  the  facts  disclosed  by  the  record 
in  this  case.  The  appellant  by  virtue  of  the 
conveyances  introduced  in  evidence,  was  sub- 
rogated to  all  the  rights  of  the  grantors  in 
such  conveyances.  Its  grantors,  having  pur- 
chased at  the  execution  sales  at  their  peril, 
acquired  no  interest  in  these  lots,  either  eq- 
uitable or  legal;  hence  have  no  standing  in 
this  action. 

This  leaves  us  to  the  discussion  of  the 
only  remaining  proposition  in  this  cause; 
that  is,  as  to  the  application  of  the  statute 
of  limitations  to  the  facts  disclosed  by  the 
record  before  us.  The  testimony  shows  that 
in  1885  or  1886  the  plalntltt's  grantor,  Ken- 
dall, took  possession  of  lot  110,  built  a  small 
house  on  it,  and  placed  a  tenant  In  posses- 
sion. This  tenant  remained  in  the  house 
about  one  year.  The  house  became  vacant, 
and  the  respondent  Luke  F.  Quinn  in  1887 
went  into  possession,  and  has  had  open  and 
notorious  possession  ever  since,  paying  all 


the  taxes,  state,  county,  and  city,  levied  upon 
it  Respondent  went  into  possession  of  lot 
112  immediately  after  the  execution  and  de- 
livery of  his  deed  from  Butler  county,, 
through  Its  commissioner,  C.  W.  Addy,  wblcb 
was  some  time  in  1885,  and  has  remained 
In  continuous  possession,  claiming  title  there- 
to, ever  since,  paying  all  the  state,  county, 
and  city  taxes  levied  upon  said  lot.  On  the 
2d  day  of  February,  1892,  plaintiff  com- 
menced a  suit  aaginst  defendant  to  cancel 
and  get  aside  the  two  deeds  executed  by 
Butler  county,  through  its  commissioner,  to 
defendant  Luke  F.  Quinn,  for  the  two  lots 
involved  in  this  suit.  This  suit  was  contin- 
ued from  term  to  term  until  the  25th  day  of 
July,  1898,  when  the  plaintiff  took  a  volun- 
tary nonsuit  On  July  23,  1898,  two  days  be- 
fore the  former  suit  was  dismissed,  the  plain- 
tiff commenced  the  present  action.  Section 
4285,  Rev.  St  1899,  provides:  "If  any  action 
shall  have  been  commenced  within  the  times 
respectively  prescribed  In  this  chapter,  and 
the  plaintiff  therein  suffer  a  nonsuit,  or,  after 
a  verdict  for  him,  the  Judgment  be  arrested, 
or,  after  a  Judgment  for  him,  the  same  be 
reversed  on  appeal  or  error,  such  plaintiff 
may  commence  a  new  action  from  time  to- 
time,  within  one  year  after  such  nonsuit 
suffered  or  such  Judgment  arrested  or  re- 
versed; and  if  the  cause  of  action  survive 
or  descend  to  his  heirs,  or  survive  to  his  ex- 
ecutors or  administrators,  they  may,  in  like 
manner,  commence  a  new  action  within  the 
time  herein  allowed  to  such  plaintiff,  or,  if  no 
executor  or  administrator  be  qualified,  then 
within  one  year  after  letters  testamentary 
or  of  administration  shall  have  been  granted 
to  him."  This  action,  commenced  on  July 
23,  1898,  is  beyond  dispute,  and  is  Iiarred  by 
the  statute  of  limitation,  unless  the  plaintiff 
falls  within  the  protection  of  section  4285, 
supra. 

In  the  case  of  Briant.  v.  Fudge  et  al.,  63 
Mo.  489,  this  section  was  discussed.  In  that 
case  a  final  Judgment  was  rendered,  and  a 
motion  in  arrest  of  Judgment  was  filed,  al- 
leging as  a  ground  why  such  Judgment 
should  be  arrested  that  there  was  no  suffi- 
cient service  of  the  writ  on  the  defendant 
While  said  motion  was  pending,  and  before 
the  order  arresting  the  Judgment  was  enter- 
ed, the  plaintiff  in  that  suit  commenced  bis 
new  action.  The  court  held  that  the  new 
action  thus  commenced  was  within  the  pro- 
tection of  this  statute;  but  in  so  holding  it 
based  such  ruling  on  this  principle,  which 
was  announced  by  Norton,  J.:  "The  plain- 
tiff, before  the  bringing  of  the  present  ac- 
tion, was  thus  explicitly  notified  by  this  mo 
tion  of  such  an  irregularity  In  the  former 
Judgment  as  made  it  necessarily  voidable, 
and  In  anticipating  the  action  which  was 
finally  taken  by  the  court  In  sustaining  it 
and  vacating  the  Judgment  and  bringing  an- 
other suit  before  the  determination  of  the  mo- 
tion, may  be  considered  as  having  admitted 
that  the  motion  was  well  founded,  and  as- 
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having  abandoned  all  rights  that  might  ac- 
crue to  blm  under  the .  Judgment"  It  will 
be  obseryed  In  Brlant's  Case,  supra,  that  the 
learned  Judge  reaches  the  conclusion  from 
the  fact  that  the  action  of  the  parties,  as 
disclosed  by  the  record,  could  appropriately 
be  deemed  that  in  effect  the  Judgment  had 
been  arrested.  In  the  case  of  Wood  t.  Nort- 
man,  85  Mo.  298,  the  court,  through  Norton, 
J.,  says:  "It  is  also  insisted  that  the  pres- 
ent suit  was  brought  before,  and  not  after, 
the  nonsuit  was  taken,  and  for  that  reason 
plaintiff  cannot  claim  the  protection  of  said 
section  3239.  This  suit  was  brought  five 
days  after  the  motion  to  set  aside  the  Judg- 
ment, In  order  that  plalntltr  might  take  a 
nonsuit,  and  nine  days  before  the  motion 
was  sustained  and  the  nonsuit  allowed.  The 
suit  was  evidently  brought,  as  was  the  suit 
In  the  case  of  Brlant  y.  Fudge,  in  antldpa- 
f.on  of  the  action  of  the  court  on  the  mo- 
don;  and  the  fact  was  stated  in  the  peti- 
tion filed  in  this  case,  which  was  served  on 
defendant  the  same  day  the  motion  was  pass- 
ed upon  and  the  nonsuit  allowed,  that  a 
nonsuit  bad  been  taken.  This  tact,  in  con- 
nection with  the  facts  stated  in  the  motion, 
was  equivalent  to  a  withdrawal  of  the  pros- 
ecution of  the  first  suit,  and,  as  to  the  com- 
mencement of  this  suit  and  the  nonsuit, 
brings  the  case  under  the  operation  of  the 
principles  laid  down  in  the  case  of  Brlant 
V.  Fudge,  63  Mo.  489."  It  will  be  noticed,  in 
tbe  case  last  quoted,  that  the  ruling  In  that 
case  was  based  upon  the  particular  facts 
of  that  case  disclosed  by  the  record.  What 
was  done  In  that  case,  as  was  announced  by 
the  learned  Judge,  "was  equivalent  to  a 
withdrawal  of  the  prosecution  of  the  first 
snit"  before  the  Institution  of  the  last.  It 
is  clearly  deduclble  from  those  cases  that, 
bad  not  the  particular  coudltions  existed  as 
disclosed  by  the  record,  the  court  would  not 
hare  held  that  they  were  within  tbe  provi- 
sions of  the  statute  mentioned. 

In  tbe  case  before  us,  we  are  confronted 
with  an  entirely  different  record.  Nothing 
appears  In  this  case,  as  did  In  the  cases  de- 
cided by  Judge  Norton,  from  which  this 
eoort  could  say,  In  effect,  that  a  nonsuit 
had  been  taken,  or  any  motion  or  notice 
from  which  it  could  be  anticipated  as  to 
what  would  be  done  in  tbe  case  pending. 
It  is  no  answer  to  this  difficulty  to  say  that 
the  nonsuit  was  taken  two  days  after  tbe 
institution  of  this  suit.  The  statute  con- 
templates the  Institution  of  suits  wltbln  one 
rear  after  tbe  nonsuit  Is  entered.  If  the 
statute  is  to  be  construed  as  of  any  operative 
force,  if  a  new  action  can  be  brought  two 
days,  or  even  one  day,  before  the  nonsuit 
is  taken,  then  the  principle  can  be  applied 
to  suits  brought  nine,  ten,  or  eleven  months 
before  the  nonsuit  is  entered.  This  position 
cannot  be  maintained.  The  new  suit,  to 
come  within  the  protection  of  this  statute, 
must  be  brought  wltbln  a  year  after  the 
nonsuit  is  suffered,  and  the  record  must  dis- 


close this  fact,  or  sucb  s  state  of  fticts  as 
that  the  court  would  be  authorized  in  hold- 
ing that  tbe  conditions  surrounding  the  par- 
ticular case  was  equivalent  to  tbe  sufferance 
of  a  nonsuit  In  the  suit  before  us  there 
is  not  an  Indication  that  another  suit  Is  pend- 
ing; no  statement  in  the  petition,  as  there 
was  in  the  case  of  Wood  v.  Nortman,  supra, 
that  a  nonsuit  had  been  or  would  be  taken; 
but,  so  far  as  the  record  discloses,  is  not  n 
continuation  of  the  old  action,  but  is  a  dis- 
connected and  Independent  one.  Respondent 
was  In  possession  of  lot  110  for  11  years, 
and  lot  112  for  12  years;  and  we  take  It,- 
from  tbe  statement  In  appellant's  brief  un- 
der point  12,  that  It  Is  practically  concedpd, 
unless  this  present  action  falls  within  tbe 
protection  of  section  4285,  supra,  this  action 
is  barred  by  the  statute  of  limitation.  Ap- 
pellant says  upon  tbe  question  of  statute  of 
limitation:  "The  case  of  Missouri  &  South- 
western Land  Company  v.  L.  F.  Qulnn  and 
Butler  County  was  begun  in  1892,  and  con- 
tinued on  the  docket  until  July,  1898,  when 
a  voluntary  nonsuit  was  suffered.  Plaintiff 
had  one  year  from  that  time  in  -which  to 
commence  another  suit.  The  first  suit  was 
begun  within  ten  years,  and  this  suit  begun 
before  the  other  was  dismissed.  Therefore 
there  Is  nothing  In  defendant's  plea  of  stat- 
ute of  limitations.    Rev.  St  1899,  {  4285." 

For  the  reasons  herein  expressed,  we  are 
of  the  opinion  that  this  suit  before  us  does 
not  come  within  the  protection  of  the  statute 
as  cited  and  contended  by  plaintiff,  and  Is 
therefore  barred  by  the  statute  of  limita- 
tions. Entertaining  the  views  as  herein  ex- 
pressed, we  are  of  the  opinion  that  the  ac- 
tion of  the  trial  court,  in  finding  the  Issues 
for  the  defendant  and  dismissing  plaintilTs 
bill,  was  proper,  and  Its  Judgment  Will  be 
affirmed.    All  concur. 


JOHNSON  T.  FRANKUN  BANK  et  aL 

(Supreme  Court  of  Missouri,   Division  No.  1. 
March  18,  1903.) 

SURETY— EXTENSION  OP  TIME  TO  PRINCIPAL 
—EXECUTION  OP  NHTW  NOTES— TIME  OF  MA- 
TDRITY— DELIVERY  OP  OVERDUE  NOTE— AP- 
PIRMANCE  ON  APPEAL. 

1.  A  wife's  separate  property,  incumbered  to 
secure  the  husband's  note,  due  in  one  year,  is 
not  discharged  by  the  husband's  executing  notes 
to  the  same  payee  for  the  same  debt,  due  be- 
fore the  expiration  of  the  year,  and  pledging 
the  secured  note  therefor;  the  effect  of  the 
transaction  not  being  to  extend  time  to  the 
husband. 

2.  A  note  overdue  by  Its  terms  when  deliv- 
ered is  operative,  not  as  an  overdue  note,  but 
as  one  payable  on  demand;  and  hence  the  sub- 
stitution of  such  a  note  for  one  overdue,  to 
secure  which  the  maker's  wife  has  Incumbered 
her  separate  property,  is  an  extension  of  time 
to  the  husband  which  will  release  the  security. 

8.  A  right  judgment  In  equity  will  be  affirm- 
ed, though  bated  on  reasoning  different  from 
that  Justifying  it  to  the  Supreme  Court. 

f  t.  See  Appeal  and  Error,  vol.  t,  C«nt  Dig.  |  1408. 
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Appeal  from  St  Loula  Glrcnit  Court;  D. 
D.  Fisher,  Judge. 

Bin  by  Mary  P.  Johnson  against  the  Frank- 
iln  Bank  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

This  Is  a  bill  In  equity  to  cancel  a  deed  of 
trust  dated  March  10,  1806,  covering  lot  13 
of  block  25  of  Gamble's  Second  subdivision 
of  Rose  Hill,  in  city  block  3825,  city  of  St. 
Lioula  (the  same  being  the  plaintiff's  separate 
property),  securing  a  note  of  the  same  date 
for  $5,000,  m.ide  by  her  husband,  payable  at 
one  year,  to  the  order  of  J.  L.  Hauk,  who 
was  a  clerk  for  the  defendant  bank,  and  act- 
ing for  It  In  the  transaction,  and  to  enjoin 
the  sale,  assignment,  or  pledge  of  said  note 
and  deed  of  trust,  and  the  foreclosure  of  the 
deed  of  trust  The  gravamen  of  the  plain- 
tiff's case  Is  that  her  separate  property  was 
surety  for  the  payment  of  her  husband's 
note,  and  that  she  and  her  property  have  be- 
come released  and  discharged  by  reason  of 
the  bank  giving  time  to  the  husband  to  pay 
the  debt  There  is  no  controversy  In  the 
case  as  tp  the  facts.  The  only  differences 
are  as  to  the  legal  effect  of  the  acts  of  the 
parties.  The  case  made  is  this:  The  plain- 
tiff's husband,  Moses  P.  Johnson,  desired  to 
borrow  $5,000  from  the  bank.  He  executed 
a  note  for  that  amount,  payable  at  one  year 
to  the  order  of  J.  L.  Hauk,  who  had  no  Inter- 
est In  the  matter,  and  simply  acted  for  the 
bank.  To  secure  that  note  the  plaintiff  exe- 
-cuted  the  deed  of  trust  In  question.  The  only 
thing  that  was  asked  her  by  the  officers  of 
the  bank,  when  she  went  there  to  execute  the 
deed  of  trust,  was  whether  she  was  willing 
to  give  the  deed  of  trust  to  secure  her  hus- 
band's said  note,  to  which  she  replied  in  the 
atdrmatlve,  and  thereupon  executed  the  deed 
of  trust,  and  left  the  bank.  This  was  on 
March  10,  1896,  and  It  is  conceded  that  she 
bad  no  knowledge  or  Information  about  what 
was  done  by  her  husband  and  the  bank  there- 
after until  .Tune  or  July,  1900.  Instead  of 
simply  discounting  the  note  that  was  se- 
cured by  the  deed  of  trust,  the  bank  caused 
the  husband  to  make  his  note  for  $5,000, 
payable  at  00  days,  to  the  bank,  and  to 
pledge  the  note  and  deed  of  trust  aforesaid 
as  collateral  security  for  the  90-day  note. 
The  bank  says  this  was  a  mere  matter  of 
form  and  convenience,  and  so  as  to  enable 
tue  husband  to  pay  the  debt  before  the  ma- 
turity of  his  note  secured  by  the  deed  of 
trust,  and  that  the  note  secured  by  the  deed 
of  trust  was  the  primary  liability  of  the  bus- . 
band,  and  that  the  taking  of  the  OO-day  note, 
and  pledging  the  note  and  deed  of  trust 
aforesaid  as  collateral  therefor,  did  not  have 
the  effect  of  giving  time  to  the  principal,  nor 
of  releasing  the  surety,  for  that  there  was  no 
extension  of  time.  On  the  other  hand,  the 
plaintiff  claims  that  the  90-day  note  was  the 
primary  obligation  of  the  husband;  that  the 
money  was  loaned  upon  that  note,  and  the 
note  and  deed  of  trust  aforesaid  were  only 
pledged  as  collateral  security;   and  that  the 


debt  therefore  matured  in  90  days.  At  tbe 
maturity  of  tbe  904ay  note,  on  June  11, 
1896,  a  new  note  for  90  days  was  given,  and 
the  note  and  deed  of  trust  aforesaid  were 
again  pledged  as  collateral  security  therefor, 
and  the  first  90Hlay  note  was  marked  "Paid" 
and  surrendered.  Upon  the  maturity  of  the 
second  90-day  note,  on  September  11th,  an- 
other 90-day  note  was  given,  and  the  same 
arrangement  pledging  the  note  and  deed  of 
trust  aforesaid  was  made.  On  September 
15th  tbe  same  arrangement  was  made,  ex- 
cept that  the  new  note  was  payable  at  30 
days.  On  October  15  and  December  17, 
1896,  the  same  arrangement  was  made,  ex- 
cept the  note  was  made  payable  at  60  days. 
On  February  25,  1897,  the  husband  paid 
$600  on  the  note,  and  a  new  note  was  made 
to  the  bank  for  $4,400,  payable  1  day  after 
date,  and  maturing  March  1,  1897,  and  the 
note  and  deed  of  trust  aforesaid  were  pledged 
as  collateral  security.  At  all  said  times  tbe 
husband  paid  the  interest  then  accrued  on 
the  loan.  Thus  the  matter  stood  until  Feb- 
ruary 8,  1899,  when  tbe  husband  gave  tbe 
bank  a  new  note  for  $4,400,  dated  February 
1,  1899,  and  payable  1  day  after  date,  and 
pledged  the  note  and  deed  of  trust  aforesaid 
as  collateral  security  therefor,  and  the  bank 
surrendered  to  him  the  note  dated  February 
25,  1897.  The  husband  at  that  time  paid 
the  interest  up  to  February  1, 1899,  and  there- 
after he  paid  the  interest  on  the  last  note 
aforesaid  until  October  10,  1900,  when  he 
failed.  In  the  meantime,  however,  the  bank 
obtained  from  him  an  agreement  that  it 
should  have  a  right  to  hold  any  collateral 
pledged  to  It  for  the  payment  of  any  indebt- 
edness due  by  him  to  the  bank. 

In  June  or  July,  1900,  Mrs.  Johnson,  de- 
siring to  make  a  loan  at  a  lesser  rate  of  in-  ■ 
terest  went  to  the  bank  to  learn  the  status 
of  the  note  for  which  she  had  given  the  deed 
of  trust  as  security,  and  was  informed  that 
the  bank  held  the  note  and  deed  of  trust  as 
collateral  security  for  whatever  sum  her  hus- 
band owed  the  bank— whether  it  arose  out  of 
the  original  transaction  of  March  10,  1896,  or 
not  On  November  26,  1900,  the  bank  ad- 
dressed tbe  following  notice  to  tbe  plaintiff: 
"Mrs.  Mary  Johnson,  6863  Plymouth  Ave., 
City— Madam:  Please  take  notice  that  we 
will,  In  conformity  with  the  collateral  agree- 
ment of  Mr.  Moses  P.  Johnson  to  his  note 
we  hold,  proceed  to  sell  on  Wednesday,  the 
28th  day  of  this  month,  at  ten  o'clock  a.  tn., 
at  our  office,  the  $5,000  note  (balance  due 
$4,400  and  interest  from  October  1,  1900) 
made  by  you  and  secured  by  D.  T.  to  the 
highest  bidder  for  cash,  and  in  case  we  bare 
to  purchase  the  note  ourselves,  we  will  then 
proceed  Immediately  to  have  the  trustee  In 
said  D.  T.  advertise  and  sell  the  property 
under  said  D.  T.  Very  respectfully,  Frank- 
lin Bank,  Louis  Schmidt  Cashier."  There- 
upon Mrs.  .Tohnson  instituted  this  suit. 

The  position  taken  by  the  plaintiff,  both 
here  and  in  the  lower  court  is  "that  the  orig- 
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Inal  ninety-day  note  was  the  primary  obliga- 
tion of  Johnson  to  the  bank;  that  Mrg.  John- 
sou's  real  estate  stood  as  surety  for  the  pay- 
ment of  that  note,  and  was  discharged  by  the 
extension  of  the  time  of  payment  of  said 
note  without  her  knowledge  or  consent." 
This  position  concedes  that  the  husband  bad 
the  power  to  pledge  the  original  note  se- 
cured by  the  deed  of  trust  as  collateral  se- 
curity for  the  fi^t  80-day  note. 

The  defendant  bank  has  now  expressly 
abandoned  any  right  to  bold  the  deed  of  trust 
as  security  for  any  Indebtedness  of  the  hus- 
band to  the  bank,  except  the  original  ^,000 
note.  And  the  theory  and  contention  of  the 
bank  is  that  the  original  $5,000  note,  secured 
by  the  deed  of  trust,  is  the  primary  obliga- 
tion of  the  husband  to  the  bank,  and  that  the 
sereral  collateral  notes  given  by  the  husband 
to  the  bank  were  mere  matters  of  form  and 
coDTeulence,  and  in  no  manner  affected  the 
gnrety,  for  that  all  of  those  notes  matured 
before  the  original  note  secured  by  the  deed 
of  trust,  and  therefore  they  did  not  extend 
the  time  for  the  payment  of  the  debt,  and 
that,  as  to  the  last  collateral  note.  It  was 
dated  February  1,  1899,  and  was  payable 
one  day  after  date,  and  was  not  delivered  to 
the  bank  until  February  8,  1899,  at  which 
time  it  was  past  due,  and  hence  it  amounted 
only  to  the  exchange  of  the  overdue  collat- 
eral'note  of  February  27,  1807,  for  the  over- 
due collateral  note  of  February  1,  1899,  and 
therefore  there  was  no  extension  of  time 
given  the  husband  for  the  payment  of  the 
debt.  The  bank  further  contends  that  Mrs. 
Johnson  knew  nothing  whatever  about  any 
of  these  collateral  note  transactions,  was 
not  a  party  to  them,  and  hence  she  is  not 
hound  thereby,  and  therefore  not  released 
by  virtue,  of  these  dealings  and  acts.  The 
plaintiff  replied  to  the  bank's  contention  by 
saying  that  if  such  matters  be  true,  then  the 
bank  has  no  right  to  the  original  note  or  deed 
ot  trust,  because  the  evidence  shows  that 
they  were  never  negotiated  to  the  bank,  and 
it  has  never  acquired  the  title  to  them,  and 
therefore  the  deed  of  trust  ought  to  be  can- 
celed. 

The  trial  court  entered  judgment  for  the 
plaintiff  as  prayed,  and  the  bank  appealed. 

Paul  F.  Coste,  for  appellants.  Clinton 
Rowell,  Joseph  H.  Zumbalen,  and  Joseph  S. 
I^nrie,  for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
Mrs.  Johnson's  property  was  mortgaged  to 
tecure  the  payment  of  her  husband's  note  for 
foOO,  payable  at  one  year.  Neither  she  nor 
her  property  received  any  benefit  for  the 
loan.  Her  contract  was  therefore  one  of 
suretyship.  Vogel  v.  Leichner,  102  Ind.  56, 
1  N.  B.  554;  Bank  y.  Bums,  46  N.  X.  170; 
Smith  T.  Townsend,  25  N.  T.  479;  Trentman 
V.  Eldrtdge,  9S  Ind.  525;  Hubbard  v.  Ogden, 
22  Kan.  363;  Wheelwright  v.  Loomer,  4  Edw. 
Ch.  232;  Loomer  y.  Wheelwright,  8  Sandf. 
73  S.W.— 13 


Ob.  166;  McOoUnm  ▼.  Bougbton,  132  Mo. 
601,  80  S.  W.  1028,  33  S.  W.  476,  34  S.  W. 
480,  36  L.  R.  A  480;  White  y.  Smith  (not 
yet  officially  reported)  78  S.  W.  610.  This  be- 
ing true,  anything  that  would  discharge  a 
surety  who  was  personally  liable  will  dis- 
charge the  property.  Brandt  on  Suretyship 
&  Guaranty,  vol.  1  ^  Ed.)  {  35. 

The  general  rule  is  that  "when  time  Is 
given  to  the  principal  debtor  by  a  valid 
agreement,  which  ties  up  the  hands  of  the 
creditor,  though  it  be  for  a  single  day,  the 
surety  is  discharged."  Bank  v.  Leavitt  66 
Mo.,  loc.  clt  666;  Stlllwell  v.  Aaron,  69  Mo., 
loc.  clt  542,  83  Am.  Rep.  517,  and  cases  cit- 
ed; White  V.  Smith  (not  yet  officially  re- 
tported)  73  8.  W.  610,  and  cases  cited.  Mrs. 
Johnson  was  not  a  party  to  any  of  the  col- 
lateral notes,  nor  did  she  know  anything 
about  them  until  June  or  July,  1900.  Those 
notes,  therefore,  are  Immaterial  as  to  her, 
except  as  they  may  bear  upon  the  question 
of  giving  time  to  her  husband,  and  thereby 
discharging  her  property.  Her  contract  was 
that  her  property  should  .stand  as  surety  for 
her  husband's  note  for  $5,000,  dated  March 
10,  1896,  and  payable  at  one  year.  She  tes- 
tifles  that  that  was  what  she  agreed  with 
her  husband  and  with  the  bank  to  do,  and 
that  she  never  gave  her  husband  any  au- 
thority to  do  anything  else  or  to  make  any 
other  contract,  and  that  is  what  her  contract 
expresses  on  its  face  as  the  sum  and  nature 
of  her  undertaking.  The  bank  knew  this 
before  it  accepted  the  deed  of  trust  There- 
fore any  arrangement  that  was  made  be- 
tween her  husband  and  the  bank,  by  way 
of  collateral  notes,  was  not  material  to  her 
or  her  liability,  except  as  it  may  have  ex- 
tended the  time  for  the  payment  of  the  note 
her  property  was  surety  for. 

It  admits  of  no  question  that  the  taking  of 
the  several  collateral  notes,  maturing  before 
the  maturity  of  the  note  that  was  secured  by 
the  deed  of  trust,  did  not  have  the  effect  of 
extending'  the  time  for  the  payment  of  that 
secured  note,  nor  of  tying  the  bands  of  the 
bank  as  against  the  right  to  sue  on  the  se- 
cured note,  and  therefore  it  did  not  discharge 
the  surety.  But  the  taking  by  the  bank  on 
February  8,  1889,  of  the  collateral  note  dat- 
ed February  1,  1899,  payable  one  day  after 
date,  raises  quite  a  different  question.  The 
defendant  contends  that  it  only  amounted  to 
the  bask  exchanging  one  overdue  note  for 
another  overdue  note;  that  the  note  of  Feb- 
ruary 1, 1899,  did  not  take  effect  until  it  was 
delivered,  on  February  8,  1890,  but  that  its 
maturity  must  be  calculated  from  its  date, 
and  not  from  its  delivery;  and  on  this  theoiy 
the  bank  contends  that  said  note  was  over- 
due when  It  was  delivered  to  the  bank,  and 
therefore  the  time  for  payment  by  the  hus- 
band of  the  secured  note  was  not  extended. 
In  support  of  this  contention  the  defendant 
cites  Tledeman  on  Commercial  Paper,  c.  2, 
f  34b,  p.  89,  and  1  Daniel  on  Neg.  Inst  (4th 
Ed.)  S  <>5,  where  the  doctrine  Is  announced 
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tbat  a  note  takes  effect  from  Its  date,  and 
not  from  Its  delivery.  The  text-writers  cite 
In  support  of  the  rule  announced  the  cases 
of  Powell  y.  Waters,  8  Cow.  638;  Bumpass 
V.  Tlmms,  3  Sneed,  459;  Snaltb  v.  Mlngay, 
1  Maule  &  Selwyn,  87;  and  Barker  t.  Sterne, 
9  Exch.  681.  And  bearing  upon  the  same 
question,  reference  may  also  be  had  to  the 
following  authorities:  Woodford  v.  Dorwin, 
3  Vt.  82,  21  Am.  Dec.  573;  Insurance  Ck).  v. 
Leavenworth's  Estate,  SO  Vt.  11;  Wells, 
Fargo  &  Co.  v.  Vansickle  (C.  C.)  64  Fed.  944; 
Collins  V.  DriscoU,  69  Cal.  550  (where  It  is 
held  that,  while  that  is  the  rule,  still  the 
statute  of  limitations  begins  to  run  from  the 
delivery,  and  not  from  the  date,  of  the  note); 
Story  on  Prom.  Notes  (7th  Ed.)  K  56,  note, 
and  48;  1  Parsons  on  Bills  &  Notes,  p.  49; 
Carter  v.  McCllntock,  29  Mo.,  loc.  cit.  468; 
Welch  V.  Dameron,  47  Mo.  App.,  loc.  clt. 
227;  4  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  203. 
But  an  examination  of  the  cases  cited  shows 
that  in  every  instance,  except  one,  the  deliv- 
ery was  made  before  the  maturity  of  the 
note,  calculating  it  from  Its  date,  and  that  In 
the  one  exception  (Woodford  v.  Dorwin)  the 
delivery  was  by  a  former  partner  after  ma- 
turity, and  seven  years  after  the  dissolution 
of  the  partnership,  and  for  that  reason  the 
note  was  declared  invalid.  No  practical  dif- 
ficulty 16  encountered  under  the  general  rule 
so  laid  down,  for  the  delivery  in  such  cases 
Is  made  before  the  maturity  of  the  note, 
however  that  maturity  might  be  calculated. 
But  here  the  maturity,  calculated  from  the 
date  of  the  note,  was  before  the  delivery  of 
the  note,  and  hence  before  it  became  an  ef- 
fective contract.  So  if  the  general  rule  be 
applied,  the  solecism  would  be  presented  of 
a  contract  running  its  allotted  life,  and  ma- 
turing before  It  had  any  validity  and  before 
it  bad  any  life.  No  adjudicated  case  has  met 
or  settled  this  dWBculty,  and  the  only  text- 
writer  who  notices  it  Is  Parsons  on  Bills  & 
Notes,  p.  49,  where,  after  stating  the  gen- 
eral rule,  the  learned  author  says:  "Thus, 
if  a  note  payable  In  three  months  from  date 
were  delivered  foiu:  months  after  date.  It 
would  be  payable  on  demand."  This  must 
necessarily  be  the  only  rational  rule  to  adopt 
—the  only  construction  that  will  not  Involve 
the  manifest  incongruity  of  saying  a  life  can 
be  run  before  It  is  begun. 

It  follows  that  the  note  dated  February  1, 
1899,  payable  one  day  after  date,  .but  not 
delivered  until  February  8,  1899,  was  not  an 
overdue  note,  but  was  a  note  payable  on 
demand,  and,  as  such,  it  extended  the  time  to 
the  husband  for  the  payment  of  the  secured 
note  until  demand,  for,  under  the  statute 
(Rev.  St  1899,  §  460),  demand  notes  are  not 
deemed  payable  until  presented  or  demand- 
ed, whatever  may  be  the  usage  or  custom 
here  or  elsewhere,  as  to  which,  see  Tlede- 
man  on  Commercial  Paper,  §  296.  No  de- 
mand is  shown  to  have  ever  been  made  on 
the  husband  to  pay  that  note.  Therefore  the 
acceptance  of  that  note  amounted  to  an  in- 


definite extension  of  time  to  the  husband  to 
pay  the  secured  note,  which  could  only  be 
made  definite  by  making  a  demand.  The 
plaintlfl  never  knew  of  or  consented  to  any 
extension  of  time,  and  therefore  her  prop- 
erty, as  such  surety,  was  discharged  by  the 
taking  of  that  note. 

The  conclusion  reached  by  the  circuit  court 
was  right,  although  it  was  placed  upon  dif- 
ferent reasoning  from  that  here  employed; 
but  as  the  Judgment  below  was  for  the  right 
party,  and  as  this  is  a  case  in  equity,  the 
Judgment  must  be  affirmed.    All  concur. 


STATE  V.  HENfiRICKS  «t  aL 

(Supreme  Court  of  Missouri,  Division   No.  2. 

March  17,  1903.) 

CRIMINAL  LAWt-DYING  DECLARATIONS— COR- 
ROBORATIVE STATEMENTS  —  ADMISSIONS  — 
TRIAL— INSTRUCTIONS— ADMISSION  OP  EVI- 
DBNCE— APPEAL— BILL  OF  EXCEPTIONS. 

1.  Defendants  in  a  murder  trial  requested  an 
instmction  requiring  the  state  to  establish  de- 
fendants' guilt  "so  clearly  and  convincingly 
that  the  jury  are  convinced  to  a  moral  certain- 
ty" of  their  guilt,  which  instruction  the  court 
modified  by  substituting  the  words  "beyond  a 
reasonable  doubt"  for  those  quoted.  Held,  that 
this  modification  was  proper. 

2.  Defendants,  on  trial  for  murder,  requested 
an  instruction  that  the  jury,  in  ascertaining  if 
the  two  defendants  had  a  motive  for  the  crime, 
consider  all  the  "evidence  In  relation  with  the 
association,  relations,  and  deportment  toward 
each  other'  which  the  court  gave  after  insert- 
ing the  words  "and  the  deceased"  after  "each 
other."  Held,  that  this  modification  served  to 
make  it  clear  and  less  susceptible  of  b^ng  mis- 
leading. 

3.  Defendants  asked  an  instruction  on  the 
sufficiency  of  evidence  to  warrant  a  conviction, 
requiring  the  state  to  prove  their  guilt  "clearly 
and  conclusively,  to  such  a  moral  certainty  that 
there  is  no  reasouable  theory  upon  which  they 
can  be  innocent."  The  court  modified  this  in- 
struction by  substituting  the  words  "beyond  a 
reasonable  doubt"  for  those  quoted.  Held,  that 
the  change  made  was  proper. 

4.  Defendants,  on  trial  for  murder,  requested 
the  court  to  instruct  the  jury  that  to  them  be- 
longed the  function  of  determinin!;  what 
weight,  "if  any,"  was  to  be  given  to  the  dying 
declarations  of  the  deceased,  if  he  had  made 
any,  which  the  court  refused  to  do  until  it  had 
stricken  out  the  words  "if  any."  Held,  that 
this  modification  was  proper. 

5.  An  instruction  that,  to  warrant  a  convic- 
tion upon  circumstantial  evidence  alone,  the 
testimony  must  be  such  that  it  is  not  only 
altogether  "inconsistent  with  the  theory  of  the 
defendants'  guilt,  but  utterly  and  absolutely  in- 
consistent with  any  reasonable  theory  of  their 
innocence,"  was  properly  refused,  where  the 
court  of  its  own  motion  gave  an  instruction  de- 
fining direct  and  circumstantial  evidence,  and 
instructing  the  jury  that,  to  prove  a  crime  by 
circumstantial  evidence,  "the  facts  and  circum- 
stances in  evidence  should  be  consistent  with 
each  other  and  with  the  guilt  of  the  defend- 
ants, and  inconsistent  with  any  reasonable  the- 
ory of  defendants'  innocence." 

6.  Where  there  was  some  testimony  in  a  mur- 
der trial  in  regard  to  verbal  statements  and  ad- 
missions made  by  defendants,  they  were  enti- 
tled to  an  instruction  as  to  the  consideration  of 
this  testimony. 

7.  Though  an  instruction  as  to  admissions, 
asked  by  the  defendants,  was  properly  refused 
by  the  court,  it  being  improperly  worded,  yet 
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the  court  sbonld  have  giTen  a  correct  one,  and 
its  failure  so  to  do  was  reversible  error. 

8.  In  considering  the  dying  declarations  of  a 
deceased,  the  jury  are  not  to  be  governed  by 
the  same  rule  of  caution  that  applies  to  the 
c<Jiisideratiou  of  repetitions  by  witnesses  of 
Rtatements  made  by  defendants,  accused  of  his 
murder. 

9.  In  the  trial  of  persons  accused  of  murder, 
only  dying  declarations  of  the  deceased  should 
be  admitted,  and  to  the  jury  should  be  sub- 
mitted the  question  whether  the  declarations 
«-eie  in  fact  made. 

10.  Unless  exceptions  to  the  trial  court's  rul- 
ings on  the  admission  of  evidence  appear  in 
the  bill  of  exceptions,  they  will  not  be  consider- 
ed on  appeal. 

11.  Statements  made  by  the  Tictim  of  a  homi- 
cide, at  a  time  he  believed  death  was  impending 
and  had  no  hope  or  expectation  of  recovery, 
are  admissible  as  his  dying  declarations,  though 
he  lived  some  time  afterwards. 

12.  The  victim  of  a  homicide,  who  was  at- 
tacked near  his  home,  struggled  to  his  feet 
and  walked  through  a  gate  into  his  house, 
where  his  wife  met  him  and  asked.  "What  is 
the  matter?'  To  this  he  answered,  "They 
have  made  their  threat  good,"  end  said  that 
the  accused  had  pounded  him,  and  narrated 
minutely  how  he  reached  the  place  where  the 
assault  was  made,  and  all  that  was  done  by 
the  accused  and  himself.  Held,  that  these 
statements  were  not  admissible  as  a  part  of  the 
res  pest«e,  being  merely  a  narrative. 

13.  Statements  of  a  victim  of  a  homicide, 
other  than  his  dying  declarations,  are  not  ad- 
missible in  corroboration  of  his  dying  declara- 
tions. 

Appeal  from  Circuit  Court,  Caldwell  Comi- 
ty; J.  W.  Alexander,  Judge. 

Simon  Hendricks  and  Jacob  Hendricks  were 
convicted  of  manslaughter  In  the  fourth  de- 
gree, and  they  appeal.    Reversed. 

On  the  10th  of  July,  the  grand  Jury  of 
Caldwell  county.  Mo.,  returned  an  Indictment 
against  the  defendants  for  murder  In  the  sec- 
ond degree.  They  were  charged  in  that  In- 
dictment with  having  killed  one  William  C. 
Hipes  on  the  29th  day  of  September,  1900. 
The  defendants  were  Jointly  Indicted  and 
Jointly  tried.  The  first  trial  resulted  in  a 
bong  Jury.  The  second  trial  resulted  in  the 
conviction  of  both  defendants  of  manslaugh- 
tw  In  the  fourth  degree,  and  their  punish- 
ment, as^Esed  separately,  at  imprisonment 
in  the  penitentiary  for  a  period  of  two  years. 

The  facts,  briefly  stated,  are  these:  On 
the  evening  of  the  29th  of  September,  1900, 
the  deceased  was  shopping  In  the  business 
part  of  the  town  of  ICidder,  and  at  an  early 
boor  of  evening  started  borne.  The  defend- 
ants were  observed  In  town  at  about  that 
hour,  and  one  of  them  was  seen  to  look 
through  a  window  Into  a  store  where  deceas- 
ed was  at  that  time.  Before  the  deceased 
bad  reached  bis  residence  be  was  assaulted 
and  knocked  down  by  two  men.  A  young 
lady,  whose  home  was  situate  on  the  street 
Just  opposite  the  place  of  the  occurrence  of 
the  assault,  heard  the  deceased  say,  "Why 
do  yon  Jump  on  me?"  And  she  saw  two  men 
strike  the  deceased,  who  was  doing  what  he 
could  to  defend  himself.  She  heard  an  un- 
known Tolce  say,  "Take  him  oft."  But  she 
waa  naabte  to  Identify  the  person  making 


this  remark,  as  well  as  unable  to  Identify 
the  two  men  making  the  assault.  After  a 
considerable  struggle  between  the  parties  an- 
other nearby  window  was  raised,  and  the 
noise  attracted  the  attention  of  the  two  men, 
and  they  ran  away.  The  evidence  shows 
that,  when  the  deceased  reached  his  home, 
bis  ears  and  nose  were  bleeding,  and  he  bad 
a  wound  on  bis  bead.  It  further  shows  that 
he.  Immediately  on  reaching  his  home,  told 
his  wife  that  Jake  and  Simon  Hendricks  were 
the  parties  who  bad  beaten  him.  The  deceas- 
ed never  recovered  from  the  assault  It  Ib 
shown  that  he  complained  continuously  there- 
after about  a  pain  In  his  head,  and  that  he 
died  In  June,  1901.  A  post  mortem  examina- 
tion revealed  the  fact  that  there  was  a  small 
abscess  on  the  outside  of  the  skull  In  the 
locality  of  the  wound,  and  a  much  larger  ab- 
scess on  the  inner  side  of  the  skull  and  imme- 
diately under  the  place  where  the  blow  was 
struck.  It  Is  shown  that  this  abscess  bad 
suppurated,  and  afterwards  saturated  the 
brain.  The  testimony  on  behalf  of  the  state 
tended  to  show  that  death  was  due  to  this 
abscess,  and  that  the  wound  was  the  Imme- 
diate cause  of  the  abscess.  It  was  also  tes- 
tified by  one  of  the  witnesses  that  on  the 
morning  after  the  deceased  had  been  assault- 
ed, the  defendant  Jake  Hendricks  was  ob- 
served riding  past  the  home  of  the  deceased, 
and  that  he  turned  from  the  roadway,  and 
that  he  closely  scrutinized  the  ground  where 
the.  assault  occurred,  as  If  looking  for  some 
lost  article.  It  was  further  shown  that  dur- 
ing the  afternoon  of  the  same  day  both  de- 
fendants were  seen  riding  slowly  by  the  home 
of  the  deceased,  and  one  of  them  rode  out 
of  the  main  traveled  road  and  closely  scruti- 
nized the  ground  In  the  locality  where  the 
assault  was  committed,  as  if  seeking  some- 
thing lost.  The  other  defendant  kept  on  the 
main  road.  On  the  Monday  morning  follow- 
ing the  assault  It  was  discovered  that  the 
defendant  Simon  Hendricks  had  an  Injured 
hand,  and  that  It  was  Injured  to  such  an  ex- 
tent that  he  was  compelled  to  consult  a  phy- 
sician for  its  treatment  The  dying  declara- 
tions of  the  deceased  were  Introduced  In  evi- 
dence. The  defendants,  on  their  part,  offered 
much  testimony  tending  to  show  that  the  de- 
ceased had  on  frequent  occasions  declared 
that  he  was  Ignorant  as  to  who  made  the  as- 
sanlt  on  him  and  that  be  was  unable  to  Iden- 
tify such  persons.  And  the  state,  In  rebuttal, 
offered  testimony  to  substantiate  the  dying 
declarations.  There  was  other  testimony  by 
defendant  tending  to  show  that  they  were 
not  present  at  the  time  deceased  was  as- 
saulted. The  assault,  from  which  It  Is  char- 
ged that  the  victim  In  that  case  died,  was 
committed  on  the  29th  of  September,  1900, 
and  the  deceased  died  on  the  2^d  day  of  June, 
1901. 

As  appellants  challenge  the  correctness  of 
the  Indictment,  we  will  Insert  it  omitting 
the  caption: 

"The  grand  Jurors  for  the  state  of  Missouri, 
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Bummonea  from  the  body  of  Caldwell  county, 
impaneled,  charged,  and  sworn,  upon  their 
oaths  present  that  Simon  Hendricks  and  Ja- 
cob Hendricks,  late  of  the  county  aforesaid, 
on  the  29th  day  of  September,  1900,  at  the 
county  of  Caldwell,  state  aforesaid,  then  and 
there  being,  in  and  upon  one  William  C. 
Hipes,  then  and  there  being,  feloniously,  will- 
fully, premedltatedly,  on  purpose,  and  of 
their  malice  aforethought  did  make  an  as- 
sault, and  with  a  dangerous  and  deadly  weap- 
on or  weapons  to  these  Jurors  unknown, 
which  they,  the  said  Simon  Hendricks  and 
Jacob  Hendricks,  then  and  there  bad  and 
held  in  their  hands,  and  against  him  the  said 
William  C.  Hlpes,  then  and  there  feloniously, 
willfully,  premedltatedly,  and  of  their  malice 
aforethought  did  strike  and  beat  with  the  dan- 
gerous and  deadly  weapon  or  weapons  afore- 
said, then  and  there  feloniously,  willfully,  pre- 
medltatedly, on  purpose,  and  of  their  malice 
aforethought  did  strike,  wound,  and  bruise 
him,  the  said  William  O.  Hipes,  In  and  up- 
on the  head  and  face  of  him,  the  said  William 
C.  Hipes,  then  and  there,  with  a  dangerous 
and  deadly  weapon  or  weapons  aforesaid, 
giving  to  him,  the  said  William  O.  Hipes,  In 
and  upon  the  head  and  face  of  him,  the  said 
William  O.  Hipes,  several  mortal  wounds,  of 
which  mortal  wounds  aforesaid  the  said  Wil- 
liam C.  Hipes,  from  the  29th  day  of  Septem- 
ber, ▲.  D.  1900,  until  the  22d  day  of  June, 
A.  D.  1901,  in  the  county  of  Caldwell,  and 
state  of  Missouri,  of  the  mortal  wounds  afore- 
said, died.  And  so  the  grand  Jurors  afore- 
said, upon  their  oaths  aforesaid,  do  say  that 
the  said  Simon  Hendricks  and  Jacob  Hend- 
ricks him,  the  said  William  C.  Hlpes,  at  the 
time  and  place  aforesaid,  in  the  manner  and 
by  the  means  aforesaid,  feloniously,  willfully, 
premedltatedly,  on  purpose,  and  of  his  malice 
aforethought  did  kill  and  murder,  against  the 
peace  and  dignity  of  the  state. 

"Frank  B.  Klepper, 

"Prosecuting  Attorney. 
"A  true  bin. 

"W.  S.  Deem,  Foreman  of  the  Grand 
Jiwy." 

Cross  &  Sons  and  Johnson  &  Son,  for  ap- 
pellants. The  Attorney  General  and  0.  D. 
Corum.  for  the  State. 

POX,  J.  (after  stating  the  facts).  This 
cause  was  submitted  to  the  Jury  upon  the 
instructions  given  by  the  court  (which,  In 
the  course  of  this  opinion,  will  be  given  at- 
tention), and  the  Jury  returned  verdicts  of 
guilty  of  manslaughter  in  the  fourth  degree 
as  to  both  defendants,  fixing  their  punish- 
ment at  two  years  In  the  penitentiary.  They 
were  both  sentenced  in  accordance  with  the 
verdict.  Motions  for  new  trial  and  In  arrest 
of  Judgment  were  filed,  and  by  the  court 
overruled,  and  the  defendants  in  due  time 
and  form  prosecuted  their  appeal  to  this 
court  for  review  of  the  action  of  the  trial 
court  in  the  disposition  of  this  case.    When 


this  cause  was  first  submitted  the  record 
was  so  defective  that  we  could  only  review 
the  record  proper,  as  indicated  by  the  opin- 
ion filed  in  this  case  February  3,  1903.  That 
record  has  in  all  respects  been  corrected,  the 
former  opinion  recalled,  and  we  are  now  in 
a  position  to  Investigate  the  alleged  errors 
complained  of  by  appellants. 

It  is  insisted  by  appellants— First,  that  the 
indictment  is  bad;  second,  that  the  court 
admitted  Incompetent  and  Irrelevant  testi- 
mony. These  constitute,  in  the  main,  the 
vital  contentions  in  this  cause.  As  to  the 
first  contention,  as  regards  the  indictment, 
we  still  adhere  to  the  opinion,  heretofore 
announced  In  this  case,  that  it  contains  all 
the  necessary  allegations  to  constitute  the  of- 
fense charged  and  is  in  harmony  with  ap- 
proved precedents  and  forms.  We  have  re- 
examined it,  and  see  no  reason  to  change  or 
alter  the  conclusion  reached. 

It  is  next  Insisted  that  the  instructions  of 
the  court  were  erroneous.  More  than  20 
Instructions  were  given  In  this  cause  and  we 
will  not  burden  this  opinion  by  quoting  all 
of  them,  but  will  only  Insert  those  of  which 
complaint  is'  made,  and  such  other  Instruc- 
tions as  will  Indicate  clearly  the  manner  of 
presenting  this  case  to  the  Jury  by  the  court. 

Instructions  Nos.  1,  2,  8,  4,  6,  and  6  were 
the  usual  and  approved  instructions  upon  a 
charge  of  this  character,  and  no  complaint 
l8  urged  as  to  them;  hence  there  Is  no  need 
of  any  -comment  upon  them. 

As  we  desire  to  make  some  reference  to  in- 
struction No.  8  in  the  course  of  this  opinion, 
we  here  insert  it:  "Instruction  No.  8.  Evi- 
dence is  of  two  kinds— direct  and  circumstan- 
tial. Direct  evidence  is  where  a  witness  tes- 
tifies directly  of  his  own  knowledge  to  the 
main  fact  or  facts  to  be  proven.  Circum- 
stantial evidence  is  proof  of  Certain  facts 
or  circumstances  in  a  certain  case,  from 
which  the  Jury  may  infer  other  connecteil 
facts  which  usually  follow  according  to  the 
common  experience  of  mankind.  Crime  may 
be  proven  by  circumstantial  evidence,  as 
well  as  by  direct  testimony  of  eyewitnesses; 
but  the  facts  and  circumstances  in  evidence 
should  be  consistent  with  each  other  and 
with  the  guilt  of  the  defendants,  and  incon- 
sistent with  any  reasonable  theory  of  de- 
fendants' innocence.  If,  therefore,  you  be- 
lieve from  the  facts  and  circumstances  prov- 
en in  this  case  that  the  defendants,  or  either 
of  them,  on  or  about  the  29th  day  of  Soi>- 
teniber,  1900,  at  the  county  of  Caldwell  and 
state  of  Missouri,  did  feloniously,  willfully, 
premedltatedly,  and  of  their  malice  afore- 
thought make  an  assault  upon  one  William 
C.  Hipes  with  a  dangerous  and  deadly 
weapon,  and  with  such  dangerous  and  dead- 
ly weapon  did  feloniously,  willfully,  and  pre- 
medltatedly, and  of  their  or  his  malice  afore- 
thought inflict  upon  him,  the  said  William  C. 
Hipes,  in  and  upon  the  head  and  face,  one 
or  more  mortal  wounds  or  bruises,  and  from 
the  effects  of  said  wounds  and  bruises  the 
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Bald  William  O.  Hlpes,  at  the  county  of 
Caldwell  and  state  of  Missouri,  within  a 
year  and  a  day  thereafter,  did  die,  then  you 
will  find  such  defendant  guilty  of  murder 
in  the  second  degree." 

For  the  same  reason,  we  quote  instructiou 
No.  14:  "(14)  The  court  instructs  the  jury 
that  if  they  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  deceased, 
William  C.  Hlpes,  on  Wednesday,  Thursday, 
or  Friday  preceding  his  death,  made  any 
statement  relating  to  the  assault  alleged  to 
have  been  made  on  him  on  the  29th  day  of 
September,  1900,  as  to  the  parties  who  made 
said  assault  or  the  manner  in  which  said 
assault  was  made,  they  will  take  and  consid- 
er such  statement  as  the  dying  declaratlous 
of  said  William  C.  Hipes,  and  give  them 
snch  weight  as  they  may  believe  them  Justly 
entitled  to  In  the  light  of  all  the  other  facts 
and  circumstances  disclosed  in  the  evidence 
In  the  case.  You  should  consider,  however, 
that  such  statement  or  statements  were  not 
made  tn  the  presence  of  the  defendants;  that 
the  declarant  was  not  subject  to  cross-ex- 
amination by  the  defendants,  or  counsel  for 
them;  tliat  the  jury  had  no  opportunity  to 
ot>8erve  the  manner  of  the  deceased  at  the 
time  such  statement  or  statements  were 
made;  and  that  be  is  not  subject  to  prosecu- 
tion for  perjury  if 'such  statement  or  state- 
ments, or  any  part  of  them,  are  untrue.  If 
the  jury  believe  from  the  evidence  that  the 
deceased,  William  G.  Hlpes,  at  any  other 
times  or  time,  made  statements  contradictory 
of  or  inconsistent  with  such  dying  declara- 
tions (if  the  Jury  believe  from  the  evidence 
such  dying  declarations  were  made),  such 
contradictory  or  inconsistent  statements 
should  be  considered  by  the  Jury  In  deter- 
mining the  weight  to  be  given  to  said  dying 
declarations." 

lue  defendants  then  asked  the  court  to 
give  the  following  instruction,  which  the 
court  refused  to  give:  "(4)  The  court  in- 
structs the  jury  that  the  defendants  are  pre- 
sumed to  be  Innocent,  and  this  presumption 
attends  them  throughout  the  progress  of  the 
whole  trial,  until  it  is  overcome  by  evidence 
proving  their  guilt  beyond  any  reasonable 
doubt;  and,  before  the  jury  can  convict,  the 
state  must  establish  the  guilt  of  the  defend- 
ants so  clearly  and  convincingly  that  the 
jury  are  convinced  to  a  moral  certainty  that 
the  defendants  are  guilty  as  charged."  The 
court  then  modified  and  gave  the  above  ask- 
ed instruction  as  follows:  "The  court  in- 
structs the  Jury  that  the  defendants  are  pre- 
sumed to  be  Innocent,  and  this  presumption 
attends  them  throughout  the  progress  of  the 
whole  trial,  until  it  is  overcome  by  evidence 
proving  their  guilt  beyond  any  reasonable 
doubt;  and,  before  the  jury  can  convict,  the 
state  must  establish  the  guilt  of  the  defend- 
ants' beyond  a  reasonable  doubt  that  the  de- 
fendants are  guilty  as  charged." 

The  defendants  then  asked  the  court  to 
give  an  Instruction,  to  which  the  court  added 


the  words  italicized  as  below,  and  which  in- 
struction was  as  follow^:  "(6)  The  court  in- 
structs the  jury  that,  when  evidence  falls 
to  show  any  motive  to  commit  the  crime 
charged  on  the  part  of  the  defendant,  this 
is  a  circumstance  in  favor  of  bis  innocence; 
and  in  ttiis  case,  if  the  jury  finds,  upon  a 
careful  examination  of  all  the  evidence,  tlut 
it  fails  to  show  any  motive  on  the  part  of 
the  defendants  to  commit  the  crime  charged 
against  them,  then  this  is  a  circumstance 
which  the  jury  ought  to  consider,  in  connec- 
tion with  all  the  evidence  in  the  case.  In 
making  up  their  verdict.  And,  in  order  to 
ascertain  a  motive,  the  Jury  will  take  into 
consideration  all  the  evidence  in  relation 
with  the  association,  relations  and  deport- 
ment toward  each  other  and  the  deceased, 
together  with  all  the  other  evidence  in  the 
case." 

The  defendants  then  asked  the  court  to 
give  the  following  Instruction,  which  the 
court  at  the  time  gave:  "(8)  The  court  in- 
structs the  jury  that  in  criminal  cases,  even 
when  the  evidence  is  so  strong  as  to  demon- 
sti-ate  the  probability  of  the  guilt  of  the 
party  accused,  still,  if  it  fails  to  establish 
beyond  a  reasonable  doubt  the  guilt  of  the 
defendant  In  manner  and  form  as  charged  In 
the  Indictment,  then  It  la  the  duty  of  the 
jury  to  acquit." 

The  defendants  then  asked  the  court  to  give 
the  following  Instruction,  which  the  court  re- 
fused to  give:  "(9)  They  are  further  Instruct- 
ed that  the  mere  probabilities  are  not  suf- 
ficient to  warrant  a  conviction,  nor  is  it  suf- 
ficient that  the  greater  weight  or  prepon- 
derence  of  the  evidence  support  the  theory 
of  guilt,  nor  is  it  sufllcient  that,  upon  the 
doctrine  of  chance,  it  is  more  probable  that 
the  defendants  are  guilty  than  otherwise; 
but  the  state  must  go  further  to  warrant  tb» ' 
conviction  of  the  defendants,  and  must  prov» 
their  guilt,  clearly  and  conclusively,  to  sue* 
a  moral  certainty  that  there  is  no  reasonabl* 
theory  upon  which  they  can  be  innocent.' 
The  court  modified  the  above  instruction, 
asked  by  the  defendant,  and  gave  it  as  fol- 
lows: "They  are  further  Instructed  that 
mere  probabilities  are  not  sufliclent  to  war- 
rant a  conviction,  nor  is  it  sufficient  that  the 
greater  weight  or  preponderance  of  the  evi- 
dence supports  the  theory  of  guilt,  nor  is  it 
sulflcient  that,  upon  the  doctrine  of  chance, 
it  Is  more  probable  that  the  defendants  are 
guilty  than  otherwise;  but  the  state  must 
go  further  to  warrant  the  conviction  of  the 
defendants,  and  must  prove  their  guilt  be- 
yond a  reasonable  doubt." 

The  defendants  then  asked  the  court  the 
following  instruction,  which  was  then  and 
there  given  by  the  court:  "(10)  The  jury  are 
further  Instructed  that  the  presumption  of 
the  Innocence  of  the  defendants  is  not  a  mere 
form,  which  may  be  disregarded  by  the  jury 
at  pleasure,  but  that  It  is  an  essential  and 
substantial  part  of  tho  law  of  the  land,  and 
binding  on  the  jury  in  tills  case;   and  it  is 
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their  duty  to  give  the  defendants  In  this 
case  the  full  benefit  of  the  presumption,  and 
to  acqnlt  them,  unless  they  feel  compelled 
to  find  them  guilty  under  the  law  and  evi- 
dence, convincing  them  of  their  guilt  beyond 
a  reasonable  doubt." 

The  defendants  then  asked  tbe  court  to  give 
the  following  instruction,  which  the  court 
refused  to  do  until  It  had  struck  out  the 
words  "If  any,"  as  ItaUclzed  below:  "(12) 
The  court  Instructs  the  jury  that  to  them 
alone  belongs  the  function  of  determining 
what  weight,  if  any,  shall  be  given  to  the 
dying  declarations  of  the  deceased.  If  any 
were  made  by  him.  In  weighing  the  decla- 
rations, tbe  Jury  should  take  into  considera- 
tion the  facts  that  the  defendants  In  this 
case  were  not  present  in  person  or  by  attor- 
ney when  the  statements  were  made,  and 
that  there  was  no  opportunity  for  cross-ex- 
amination of  the  deceased,  and  that  there 
was  no  opportunity  for  the  Jury  to  observe 
the  manner  of  tbe  deceased  at  the  time  be 
made  the  statement,  so  as  to  detect  malice 
or  feeling  of  revenge  or  other  Improper  mo- 
tive that  may  have  Influenced  him,  and  that 
the  deceased  was  not  subject  to  prosecution 
for  perjury  If  he  made  false  statements. 
And  if  the  jury  find  from  the  evidence  that 
the  deceased  had  at  other  times  made  state- 
ments inconsistent  with  his  dying  declara- 
tions, these  contradictory  statements  should 
be  considered  by  the  jury  In  weighing  the 
dying  declarations,  and  especially  If  such  con- 
tradictory statements  were  made  at  a  time 
when  his  blood  was  cool  or  his  mind  unaf- 
fected by  passion  or  feelings  of  revenge." 

Tbe  defendants  also  asked  the  following 
instruc'tlons,  which  were  refused  by  the 
court:  "(1)  The  jury  are  further  instructed 
,  that.  In  order  to  warrant  a  conviction  upon 
circumstantial  evidence  alone,  tbe  testimony 
must  be  of  such  a  nature  that  it  Is  not  only 
altogether  Inconsistent  with  the  theory  of  the 
defendants'  guilt,  but  utterly  and  absolutely 
Inconsistent  with  any  reasonable  theory  of 
their  innocence;  that  Is,  that  all  the  circum- 
stances in  evidence  must  not  only  be  incon- 
sistent with  the  theory  of  the  defendants' 
guilt,  but  the  Jury  must  also  be  satisfied  be- 
yond a  reasonable  doubt  that  all  the  facts  are 
absolutely  incompatible  with  the  innocence 
of  the  accused  upon  any  rational  theory,  and 
incapable  of  explanation  upon  any  other  rea- 
sonable theory  than  that  of  their  guilt.  (2) 
The  Jury  are  further  instructed  that  the  state- 
ments of  the  witnesses,  purported  to  be  repe- 
titions made  by  the  defendants,  are  liable  to 
much  Imperfection  and  mistake,  through  a 
lack  of  clear  and  exact  expression  of  the 
meaning  by  the  party  making  the  statement, 
and  also  through  a  misunderstanding  by  the 
witnesses  of  the  statement  actually  made,  or 
by  them  unintentionally  altering  or  falling 
to  remember  some  of  the  expressions  actually 
used,  whereby  an  eiTect  is  given  to  the  state- 
ment In  variance  with  what  the  party  actual- 
ly did  say,  and  they  are,  therefore.  Instruct- 


ed that  while  such  purported  repetitions  of 
statements  claimed  to  have  been  made  by  the 
defendants  are  admissible  in  evidence,  yet 
they  should  be  received  and  considered  by 
the  Jury  with  great  caution,  and  subject  to 
close  scrutiny,  and  given  such  consideration 
as  they  are  entitied  to  in  view  of  all  the  other 
evidence  In  tbe  case.  (3)  The  Jury  are  fur- 
ther Instructed  that  the  statements  of  tbe 
witnesses  purporting  to  be  repetitions  of  the 
dying  declarations  of  the  deceased  are  lia- 
ble to  much  Imperfection  and  mistake, 
through  a  lack  of  clear  and  exact  expression 
of  the  meaning  of  deceased,  and  also  through 
a  misunderstanding  by  the  witnesses  of  the 
statements  actually  made  by  the  deceased, 
or  by  them  unintentionally  altering  or  falling 
to  remember  some  of  the  expressions  used 
by  deceased,  whereby  an  effect  is  given  to 
the  dying  declarations  at  variance  with  what 
the  deceased  actually  did  say;  and  they  are 
therefore  actually  Instructed  that,  while  such 
repetitions  of  the  dying  declarations  of  the 
deceased  are  admissible  In  evidence,  yet  they 
should  be  received  and  considered  by  the 
Jury  with  great  caution  and  subject  to  close 
scrutiny,  and  given  such  consideration  as 
they  are  entitled  to  In  view  of  all  other  evi- 
dence In  the  case." 

Treating  these  instructions  in  their  regu- 
lar order,  our  attention  is  directed  to  error 
complained  of  In  the  modification  of  instruc- 
tion No.  4.  It  will  be  observed  that  this  was 
an  additional  instruction,  requested  by  de- 
fendant, to  that  already  given  by  the  conrt 
on  tbe  subject  of  doubt.  The  last  clause  of 
the  instruction  requested  contains  this  lan- 
guage: "Tbe  state  must  establish  the  guilt 
of  the  defendants  so  clearly  and  convincing- 
ly that  the  jury  are  convinced  to  a  moral  cer- 
tainty that  the  defendants  are  guilty  as  char- 
ged." The  court  simply  made  this  change 
In  that  Instruction:  For  the  words  "so  clear- 
ly and  convincingly  that  the  jury  are  con- 
vinced to  a  moral  certainty"  it  substituted 
the  words  "beyond  a  reasonable  doubt" 
There  was  no  error  In  this  modification.  The 
court  simply  did  what  it  was  appropriate  for 
it  to  do,  and  made  the  instruction  follow  the 
old  beaten  path  and  conform  to  the  recog- 
nized and  approved  form  of  instructions  on 
that  subject  , 

As  to  Instruction  No.  5,  which  Is  quoted  in 
full,  the  court  only  added  "and  the  deceas- 
ed." An  examination  of  that  instruction  will 
demonstrate  that  this  addition  did  not  change 
the  meaning  of  the  instruction,  and  did  not 
in  any  manner  alter  its  force  or  power;  but 
on  tbe  other  hand,  the  little  change  made  It 
clear  and  less  susceptible  of  misleading  the 
Jury.  The  contention  of  error  as  to  that 
modification  is  without  merit 
.  The  same  can  be  said  as  to  the  errors  com- 
plained of  In  the  modifications  of  Instruc- 
tions Nos.  9  and  12.  The  changes  were  prop- 
er and  in  no  way  prejudiced  the  substantial 
rights  of  the  defendants. 

This  brings  us  to  the  consideration  of  the 
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iiiBtrnctlons  requested  by  defendants  and  re- 
fused by  the  court. 

Instmctlon  No.  1,  as  offered  by  defend- 
ants, it  will  be  observed,  was  upon  circmn- 
Btantlal  evidence.  As  to  the  contention  of 
error  upon  this  Instruction,  we  will  say  that 
the  court  fully  covered  that  subject  In  in- 
struction No.  8,  in  which  the  attention  of  the 
Jury  was  directly  called  to  the  rules  that 
should  goyem  them  In  reaching  a  conclusion 
upon  drcumstantial  evidence.  They  were 
told,  in  instruction  No.  8,  "that  the  facta  and 
circumstances  In  evidence  should  be  con- 
sistent with  each  other  and  with  the  guilt  of 
defendants,  and  inconsistent  with  any  reason- 
able theory  of  defendants'  innocence."  The 
instruction  requested  was  substantially  the 
same,  except  the  language  was  much  stron- 
ger, and  was  inclined  to  be  argumentative, 
which  has  never  been  approved  by  this  court. 
There  was  no  error  in  the  court  refusing  the 
instruction  requested  on  this  subject. 

As  to  the  refusal  of  the  court  to  give  In- 
■tmctlon  No.  2,  we  will  say  that  there  was 
some  evidence  of  witnesses  respecting  state- 
ments made  by  the  defendants,  or  at  least 
one  of  tbem.  It  Is  not  for  this  court  to  say 
as  to  what  Influence  the  repetition  of  those 
statements  by  witnesses  had  upon  the  Jury 
in  reaching  their  verdict;  bat  we  do  say  that 
the  defendants  were  entitled,  to  an  instruc- 
tion tending  to  guide  and  govern  them  in  the 
consideration  of  this  character  of  testimony. 
The  Instmctlon,  as  wlU  be  observed  by  an 
examination  of  it,  was  one  of  caution  in  the 
consideration  of  the  repetition  of  statements 
made  by  the  defendants.  While  these  state- 
ments noade  by  the  defendants  to  other  par- 
ties are  competent,  yet  it  has  been  ruled  by 
this  court  that  an  Instruction  as  suggested 
by  defendants  should  be  given.  In  the  case 
of  State  V.  Moxley,  102  Mo.  874,  14  S.  W. 
960,  15  S.  W.  556,  the  instruction,  as  appli- 
cable to  this  case,  which  was  fully  discussed 
by  the  learned  Judge,  was  in  this  form:  "Al- 
though the  Jury  may  believe  from  the  evi- 
dence that  defendant  made  statements  to  va- 
rious persons  concerning  the  manner  or  dbc- 
cumstances  attending  the  death  of  his  wife, 
still,  if  sucli  statements  were  made  casually. 
In  the  course  of  ordinary  conversations,  they 
should  be  considered  with  great  caution,  be- 
cause of  the  liability  of  witnesses  to  forget 
or  misunderstand  what  was  really  said  or 
intended."  The  court  In  that  case  quoted 
approvingly  a  discussion  of  this  point  by  Mr. 
<ireenleaf:  "On  this  point  Oreenleaf  says: 
'With  req>ect  to  all  verbal  admissions  it  may 
be  observed  that  they  ought  to  be  received 
with  great  caution.  The  evidence,  consisting 
as  it  does  In  the  mere  repetition  of  oral  state- 
ments. Is  subject  to  much  imperfections  and 
mistakes;  the  party  himself  either  being  mis- 
informed or  not  having  clearly  expressed  his 
own  meaning,  or  the  witness  having  misun- 
derstood him.  It  frequently  happens,  also, 
that  the  witness,  by  unintentionally  altering 
a  few  of  the  expressions  really  used,  gives 


an  effect  to  the  statement  completely  at  va- 
riance with  what  the  party  actually  did  say.' 
1  Greenl.  Ev.  (14th  Ed.)  200."  In  the  case 
of  State  V.  Glahn,  97  Mo.  679.  11  S.  W.  260, 
this  court,  through  Black,  J.,  says:  "It  is 
usual  and  proper  In  cases  like  the  present  one 
to  give  the  Jury  a  cautionary  instruction,  di- 
recting them  to  consider  the  evidence  of  ver- 
bal statements  and  admissions  of  the  de- 
fendant with  care  and  caution,  taking  into 
consideration  the  liability  of  the  witnesses  to 
misunderstand  and  to  misquote  the  words 
used."  We  are  of  the  opinion  that  the  in- 
struction requested  was  properly  refused. 
Its  tendency  Is  too  much  in  the  nature  of  a 
comment  upon  that  character  of  evidence, 
and  impresses  us  as  being  somewhat  argu- 
mentative as  to  the  weight  to  be  attached  to 
such  testimony. 

While  the  action  of  the  court  In  refusing 
the  instruction  was  correct,  still  we  are  con- 
fronted with  the  question  as  to  what  was  the 
duty  of  the  court  In  this  respect,  when  the 
Instruction,  though  Improperly  worded,  clear- 
ly suggested  the  giving  of  a  proper  instruc- 
tion. In  the  case  of  State  v.  Lowe,  83  Mo. 
671,  6  S.  W.  889,  there  was  an  instruction 
offered,  not  in  proper  form,  and  the  court, 
through  Sherwood,  J.,  says:  "If  the  instruc- 
tion was  not  properly  worded,  it  was  the 
duty  of  the  court,  under  our  practice,  to  give 
a  correct  instruction  on  the  point."  The 
court  in  this  cause,  upon  its  refusal  of  the 
instruction  offered  by  defendants,  should 
have  given  a  correct  one.  This  was  error. 
State  V.  Davis,  141  Mo.  522,  42  S.  W.  1083; 
State  V.  Taylor,  118  Mo.  180,  24  S.  .W.  449; 
State  V.  S^y,  74  Mo.  390. 

As  to  Instruction  No.  3,  requested  by  de- 
fendants, it  will  be  noted  that  appellants  in- 
sist that  the  same  rule  should  apply  to  the 
repetition  by  the  witnesses  as  of  the  state- 
ments of  the  deceased.  This  is  not  true. 
The  same  reasons  do  not  exist  for  applying 
the  same  rule  to  the  repetition  of  dying  dec- 
larations. Dying  declarations  are  not  to  be 
classed  with  simply  casual  conversations  of 
the  defendants.  These  declarations  are  of  a 
more  solemn  character,  and  are  usually  made 
only  a  short  time  before  the  witnesses  are 
called  upon  to  repeat  them  in  the  trial  of  the 
case.  There  was  no  error  in  the  refusal  of 
this  instruction. 

Instruction  No.  14,  based  upon  the  dying 
declarations  made  by  the  deceased  prior  to 
his  death,  is  perhaps  unhappily  drawn. 
There  is  no  necessity  for  the  naming  of  the 
days  upon  which  the  dying  declarations  were 
m^de.  As  this  case  is  to  be  retried,  we  sug- 
gest that  the  court  admit  only  such  state- 
ments of  William  C.  Hipes,  as  are  made  upon 
the  proper  foundation  being  laid,  as  are  In 
fact  dying  declarations,  and  then  submit  to 
the  Jury  the  question  as  to  whether  such  dec- 
larations were  in  fact  made,  and,  if  made, 
the  rule  that  should  guide  tbem  as  to  their 
weight  and  Influence  in  reaching  a  verdict 
This  Instruction  was  substantially   correct. 
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except  the  criticism  to  which  It  is  subjected 
as  herein  indicated. 

This  leaves  us  to  the  investigation  of  the 
last  proposition  in  this  case,  as  to  the  admis- 
sion of  Incompetent  and  irrelevant  testimony. 
Upon  an  inspection  of  the  orlghial  transcript 
in  this  case,  we  find  that  the  errors  complain- 
ed of  in  this  respect,  In  many  instances,  are 
not  properly  preserved  In  the  bill  of  excep- 
tions. It  must  be  remembered  that,  upon  the 
admission  of  testimony,  if  the  defendant  de- 
sires to  have  the  appellate  court  review  the 
action  of  the  trial  court  in  admitting  it,  there 
must  be  an  objection  to  the  testimony,  and, 
upon  the  objection  being  overruled,  an  excep- 
tion must  be  talien  at  the  time,  and  all  this 
must  appear  in  the  bill  of  exceptions.  As 
to  some  of  the  testimony  the  contention  is 
preserved;  but,  as  this  case  is  to  be  tried 
again,  we  will  briefly  notice  all  the  testimony 
admitted  which  appellants  contend  was  in- 
admissible, regardless  of  the  fact  whether  it 
is  preserved  or  not  But  we  want  it  dis- 
tinctly understood  that,  because  we  do  this, 
it  is  not  to  be  construed  as  an  evasion  of  the 
long-established  rule  that  the  points  for  re- 
view must  be  properly  preserved.  We  sim- 
ply discuss  It,  that  the  trial  court  may  have 
the  benefit  of  our  views  upon  the  retrial. 

We  have  examined  very  carefully  all  the 
testimony  preliminary  to  the  admission  of  the 
dying  declarations.  The  physical  condition 
of  William  0.  Hlpes,  at  the  time  he  made  the 
statements,  is  made  clear  by  his  attending 
physician,  Dr.  Cannon,  which  Is  supplement- 
ed by  the  testimony  of  his  wife  and  other 
witnesses,  who  were  with  him  before  his 
death.-  This  testimony  Indicated  rather  clear- 
ly that  he  had  abandoned  all  hope  of  recov- 
ery. According  to  the  testimony  of  his  wife, 
he  said  frequently  that  he  had  to  die,  and 
discussed  some  details  which  he  desired  to 
be  attended  to  in  respect  to  his  funeral.  Wm. 
Drury  testified  that,  in  response  to  declara- 
tion to  him  "that  be  was  looking  a  little 
brighter,  he  shook  his  head,  and  said,  'I  have 
got  to  die.' "  It  is'  unnecessary  to  Insert  in 
this  opinion  all  the  testimony  on  that  sub- 
ject We  have  read  it  in  detail,  and  con- 
sidered it  carefully,  and  have  reached  the 
conclusion  that  no  impartial  mind  can  view 
this  testimony  in  any  other  light  than  that 
Mr.  Hipes,  at  the  time  of  making  the  declara- 
tion, felt  and  realized  that  he  was  at  death's 
door,  and  that  dissolution  was  immediately 
about  to  take  place.  The  fact  that  he  did 
not  die  for  some  little  time  after  the  declara- 
tions were  made  does  not  affect  the  principle. 
It  is  not  a  question  as  to  how  long  he  lived 
after  making  the  declarations;  but,  at  the 
time  he  made  them,  did  he  believe  that  death 
was  impending,  and  had  all  hope  or  expecta- 
tion of  recovery  vanished?  This  is  the  test, 
and  is  more  clearly  announced  in  State  v. 
Kilgore,  70  Mo.  646.  There  was  no  error  in 
the  admission  of  the  dying  declarations. 

As  to  the  testimony  of  Mrs.  Hipes  In  refer- 
ence to   statements   made   to   her    by   the 


deceased,  after  being  assaulted,  we  have 
reached  the  conclusion  that  those  statements 
were  inadmissible,  not  forming  a  part  of  the 
res  gestae.  The  dlfllculty  occurred  near  tbe 
house  of  deceased.  He  was  assaulted,  and, 
aa  stated  by  Miss  Cannon:  "Well,  be  finally 
struggled  to  his  feet,  and  walked  on  to  bis 
borne,  and  went  In  at  the  gate,  and  walked 
up  to  the  door,  and  either  his  wife  opeued 
it  for  him  or  he  opened  the  door."  His  as- 
sailant had  fled  from  the  scene  of  tbe  diifi- 
culty.  Upon  entering  the  bouse,  his  wife  in- 
quired of  him,  "What  Is  the  matter?"  He 
said,  "They  had  made  tbelr  words  good;  tbat 
Jake  Hendricks  and  Simon  Hendricks  bad 
pounded  him  out  tbere."  Then  Mis.  Hlpea 
is  permitted  to  tell  what  ber  husband  nar- 
rated to  ber  as  to  tbe  entire  details  of  tbe 
difficulty.  That  we  may  fully  appreciate  the 
point  upon  this  contention,  we  here  insert  the 
question  and  answer  of  Mis.  Hipes:  "Q. 
Tell  the  Jury  what  he  said,  if  anything— all 
he  said  how  tbe  fight  occurred.  A.  Well, 
he  said  when  he  was  coming  from  Colt's 
down;  said  be  saw  two  men,  and  first 
thought  it  was  students,  but  when  they  came 
closer  he  knew  they  were  not,  for  ttaey  bad 
aloucb  hats  and  old  clothes;  and  said  it 
was  Jake  Hendricks  and  Simon  Hendricks. 
When  he  spoke  to  tbem,  they  struck  in  on 
the  nose,  and  tbat  struck  him  down;  and  he 
said  tliat  made  him  see  stars  like,  and  then 
the  next  lick  he  thought  they  knocked  him 
down,  and  when  he  came  to  he  was  on  bis 
knees,  and  had  his  arm  around  one  of  tbem 
like  that,  and  Jake  was  standing  tbere,  and 
Simon  was  pounding  him  on  bis  head.  He 
struck  Simon  in  the  stomach,  and  after  tbat 
Simon  told  tbem  to  take  him  loose.  He 
thought,  by  tbe  way  bis  arm  felt,  they  struck 
bim  on  the  arm.  Q.  Who  did  be  say  said, 
'Take    him   off?'    A.  Simon   said   tbat" 

The  trial  court  doubtless  admitted  this 
testimony  on  tbe  theory  that  it  was  part  of 
tbe  res  gestae.  We  are  of  the  opinion  tbat 
this  was  error.  Facts,  to  be  admissible  on 
the  ground  that  they  form  part  of  the  res 
gestae,  must  not  only  be  such  occurrences  as 
are  contemporaneous  with  tbe  main  fact 
but  must  be  so  closely  allied  to  it  as  in  con- 
templation of  law  to  be  a  part  of  tbe  act  it- 
self. In  tbe  case  of  State  t.  Martin,  124 
Mo.  B14,  28  S.  W.  12,  Gantt,  J.,  very  ably  and 
clearly  discusses  the  identical  question  in- 
volved in  this  contention.  In  tbat  case  the 
witness  saw  tbe  person  who  was  assaulted, 
beard  bis  cry  for  police,  saw  him  fall  be- 
tween two  planks  In  tbe  sidewalk,  and  beard 
him  say,  "I  am  fainting."  "I  am  gone;  catch 
me."  Witness  ran  after  a  doctor.  In  the 
meantime  an  officer  appeared,  in  tbe  pre.«ence 
of  the  victim  and  another  witness  asked 
the  man  who  had  been  stabbed,  "Do  you 
know  who  did  it,"  and  he  answered,  "Yes,  two 
negroes;  one  a  little  yellow  fellow."  This 
statement  was  held  in  tbat  case  admissible 
as  forming  a  part  of  the  res  gestae.  The 
learned  Judge,  in  discussing  tbe  admission 
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of  tUa  testimony,  qaotee  approvingly  the 
definition  of  res  gestae  by  Dr.  Wharton,  who 
says:  "The  res  gestm  may  be  (therefore) 
defined  as  those  circumstances  which  are  the 
automatic  and  undisguised  Incidents  of  a 
partlcnlar  litigated  act,  and  which  are  admis- 
sible when  illustratlTe  of  such  act.  These 
incidents  may  be  separated  from  the  act  by 
a  lapse  of  time  more  or  less  appreciable. 
They  may  consist,  as  we  will  see,  of  sayings 
and  doings  of  any  one  absorbed  in  the  event, 
whether  participant  or  bystander.  They 
may  comprise  things  left  undone,  as  well 
as  things  done.  In  other  words,  they  must 
stand  in  Immediate  causal  relation  to  the 
act— a  relation  not  broken  by  the  Interposi- 
tion of  voluntary  Individual  wariness,  seek- 
ing to  manufacture  evidence  for  Itself."  1 
Wharton's  Law  of  Evidence,  {  259.  This 
statement  of  the  general  rule  has  received 
the  indorsement  of  this  court  In  the  Mar- 
tin Case  the  declarations  of  the  person  who 
was  stabbed  must  be  kept  in  mind.  He 
first  called  for  the  police;  then  his  exclama- 
tions: "I  am  fainting;"  "I  am  gone;  catch 
me."  For  the  learned  Judge  In  that  case 
bases  his  ruling  as  to  the  admissibility  of  the 
subsequent  statement  to  the  officer,  who  in- 
quired of  blm  "who  did  it,"  and  is  answered 
by  the  dying  man,  "Two  niggers;  one  a 
Uttle  yellow  fellow,"  that  this  last  statement 
could  well  be  deemed  a  part  of  the  sentences 
be  uttered  Immediately  after  the  fatal  stab 
was  Inflicted.  Chief  Justice  Blgelow,  In  case 
of  Commonwealth  v.  Hackett,  2  Allen,  13(1, 
says:  "If  it  was  a  narrative  statement, 
wholly  unconnected  with  any  transaction  or 
principal  fact,  it  would  be  clearly  Inadmissi- 
ble."  Judge  Gantt,  In  the  case  of  State  v. 
Uartln,  supra,  after  reviewing  all  the  cases, 
very  appropriately  says:  "These  cases  suffi- 
ciently indicate  the  manner  In  which  the 
courts  apply  the  general  principle  which  re- 
ceives or  excludes  evidence  as  a  part  of  the 
res  gestie,  and  are  clearly  distinguishable 
from  those  cases  In  which  the  narrative  tm- 
connected  with  the  principal  facts  is  univer- 
sally rejected."  The  statement  of  Mr.  Hipes, 
after  walking  from  where  he  was  assaulted 
throi^h  the  gate  into  the  house,  was  purely 
narrative;  in  fact,  the  first  thing  he  said,  in 
answer  to  the  question  of  his  wife,  "What 
is  the  matter?"  was  in  reference  to  a  threat 
that  bad  been  made  by  the  defendants,  at 
least  from  the  expression  you  would  infer  a 
threat;  for  he  says,  "They  have  made  their 
word  good."  Then  he  proceeds  to  narrate 
minutely  how  he  reached  the  place  where  the 
assault  was  made,  and  all  that  was  done 
by  the  defendants,  as  well  as  himself.  No 
one  can  read  that  statement  and  denominate 
it  anything  else  than  a  narrative.  It  sounds 
Just  like  the  narrative  of  a  difficulty  months 
after  It  occurred.  His  statements  must  be 
taken  as  a  whole.  They  cannot  be  separat- 
ed, and  say  one  part  of  it  Is  a  part  of  the 
res  geshe  and  the  other  Is  not.  These  state- 
ments sbould  have  been  excluded. 


We  have  now  reached  the  last  vital  ques- 
tion in  this  case.  The  state  called  numerous 
witnesses,  as  It  Is  contended,  for  the  pur- 
pose of  corroborating  the  dying  declarations 
of  the  deceased.  These  witnesses  were  per- 
mitted to  testify  as  to  conversations  had 
with  the  deceased  prior  to  his  death,  from 
the  next  morning  after  the  assault  was 
made  up  to  the  time  of  his  death.  The  de- 
ceased lived  for  nearly  nine  months  after 
the  assault,  mingled  with  his  neighbors  and 
friends,  and  had  the  various  conversations 
testified  to  by'  the  witnesses.  The  defend* 
ants,  after  the  dying  declarations  were  ad- 
mitted, introduced  a  number  of  witnesses 
who  testified  that  the  deceased,  prior  to  his 
death,  on  different  occasions,  said  to  them 
that  he  did  not  know  who  committed  tuie 
assault.  The  state  acted  upon  the  theory 
that  this  was  an  effort  to  impeach  the  tebtl- 
mony  consisting  of  the  dying  declarations. 
It  must  be  remembered  that  the  testimouy 
offered  by  the  defendants,  that  the  deceased 
made  statements  inconsistent  with  the  dy- 
ing declarations,  had  a  double  purpose: 
First,  to  lessen  the  weight  and  Influence  of 
the  declaration  by  the  deceased;  and,  sec- 
ondly, as  affecting  the  testimony  of  those 
who  repeated  the  declarations,  as  indicating 
the  Improbability  of  the  deceased  having 
made  such  statements.  The  evident  theory 
of  the  court,  in  admitting  the  testimony  of 
the  state,  was  that,  after  the  testimony  of 
the  dying  declaration,  the  state  had  the  right 
to  Introduce  the  other  conversations  hereto- 
fore mentioned,  as  corroborating  the  dying 
declarations.  We  have  reached  the  conclu- 
sion that  this  testimony  as  to  these  corrobo- 
rative conversations  is  inadmissible.  While 
11  is  true  the  authorities  are  somewhat  In 
conflict  upon  the  question  involved  in  this 
contention,  we  are  of  the  opinion  that  the 
weight  of  authority  is  against  the  admission 
of  such  testimony.  Dying  declarations  in 
the  outset  are  rendered  admissible  by  reason 
of  necessity.  They  are  only  admissible  when 
made  under  the  fuU  belief  that  death  is  im- 
pending and  every  hope  of  recovery  has  van- 
ished. To  extend  the  rule  to  the  admission 
of  all  his  declarations,  on  the  ground  of  cor- 
roboration of  his  dying  declarations,  is-  a 
long  step  toward  abolishing  the  rule  as  to  the 
foundation  In  the  first  Instance  before  they 
are  admissible. 

If  they  are  admissible  to  corroborate  the 
dying  statements,  they  are  entitled  to  the 
same  weight  and  force  as  the  statements 
themselves.  In  the  case  of  State  T.  Orant, 
79  Mo.  114,  49  Am.  Rep.  218,  the  court, 
through  Sherwood,  J.,  announced  the  doc- 
trine that.  If  the  testimony  of  a  witness  Is 
attacked.  It  Is  then  admissible  to  prove  that 
the  witness  has  made  statements  consistent 
with  those  made  as  a  witness.  The  authori- 
ties are  then  cited  to  support  the  announce- 
ment of  that  doctrine.  In  the  case  of  State 
V.  Taylor,  134  Mo.  154,  155,  35  S.  W.  92,  the 
same   learned  Judge   very   frankly   recedes 
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from  the  position  In  the  Grant  Case,  and 
says:  "It  aeems  tbe  rule  waa  stated  too 
broadly  In  State  v.  Grant,  79  Mo.  114,  49 
Am.  Rep.  218,  on  that  point,  although  war- 
ranted by  the  authorities  there  cited,  which— 
at  least  Henderson  v.  Jones,  10  Serg.  &  R. 
322,  13  Am.  Dec.  676  (overmled  in  Craig  v. 
Craig,  6  Rawie,  91)  and  Coffin  t.  Anderson, 
4  Blackf.  398— were  founded  directly  or  Indi- 
rectly on  Lutterell  v.  Reynell,  1  Mod.  282, 
which  long  ago  ceased  to  be  authority  in 
HIngland.  Rex  t.  Parker,  3  Doug.  242."  In 
tbe  Taylor  Case,  the  learned  Judge  quotes 
approTlngly  the  rules  announced  by  Green- 
leaf  and  Wharton:  "When  speaking  on  this 
subject,  Greenleaf  says:  *But  evidence  that 
he  [tbe  witness]  has  on  other  occasions  made 
statements  similar  to  what  he  has  testified  In 
tbe  cause  is  not  admissible,  unless  where  a 
design  to  misrepresent  is  charged  upon  tbe 
witness.  In .  consequence  of  his  relation  to 
tbe  party,  or  to  tbe  cause,  in  which  case,  it 
seems,  it  may  be  proper  to  show  tbat  be 
made  a  similar  statement  before  tbat  rela- 
tion existed.'  1  Greenleaf  Evld.  [4tb  Ed.] 
8  469.  •  •  *  Wharton  says:  'When  a 
witness  Is  assailed  on  tbe  ground  that  be 
narrated  the  facts  differently  on  former  occa- 
sions, wliile  on  re-examlnatlon  it  is  com- 
petent for  blm  to  give,  tbe  circumstances 
nnder  which  the  narration  was  made,  it  is 
ordlnarly  Incompetent  to  sustain  him  by 
proof  that  on  other  occasions  bis  statement 
were  in  harmony  with  those  made  on  the 
trial.' "  In  the  case  of  Craig  v.  Craig,  6 
Rawle,  91,  Chief  Justice  Gibson  has  the 
most  logical  discussion  of  this  question  tbat 
has  attracted  our  attention.  He  says: 
"Though  usually  called  confirmatory,  these 
consistent  statements  are  universally  agreed 
not  to  be  admissible  in  chief,  but  only  to  rebut 
other  contradictory  statements;  and,  if  mere- 
ly corroborative  of  the  testimony  in  chief, 
why  should  they  not  be  received  before  tbe 
credibility  of  tbe  witness  has  been  Impeach- 
ed? As  rebutting,  It  cannot  be  pretended 
that  they  disprove  the  fact  of  contradiction, 
or  that  they  remove  the  Imputation  of  in- 
consistency." He  held.  In  the  last-cited  case, 
tbat  tbe  testimony  was  inadmissible.  To  the 
same  effect  is  the  Parker  Case,  in  which  the 
case  of  Lutterell  v.  Reynell,  1  Mod.  282, 
was  overruled,  and  It  will  be  noted  that  the 
case  of  Coffin  v.  Anderson,  supra,  was  based 
upon  this  overruled  case.  The  North  Caro- 
lina courts  incline  to  the  opinion  that  tbe 
corroborative  statements,  as  in  this  case,  are 
admissible.  Tbe  later  cases  seem  to  be  ap- 
plying it  only  where  the  corroborative  state- 
ments were  made  within  a  very  short  time 
after  tbe  difficulty  occurred.  We  cannot, 
with  the  views  we  entertain  on  this  dis- 
puted question,  follow  these  cases.  If  these 
conversations  are  admissible  as  being  cor- 
roborative, as  was  said  in  Craig  v.  'Cra:-, 
supra,  they  are  Just  as  competent  in  cnief 
as  they  are  In  rebuttal.  When  once  admit- 
ted, tbey  have  the  same  force  and  Influence 


as  thongh  tliey  were  made  under  sncta  cir- 
cumstances as  would  in  fact  make  them 
dying  declarations.  These  conversations 
sbould  have  been  excluded  by  tbe  trial  court. 
Entertaining  tbe  views  as  herein  expressed, 
this  case  will  be  reversed  and  remanded, 
and  it  is  so  ordered.    All  concur. 


JOHNSTON  et  al.  r.  JOHNSTON  et  al. 

(Supreme   Court  of  Missouri,   Division   No.   1. 

Feb.  18,  1903.) 

WIPE'S  SEPARATE  ESTATE  —  INVESTMENT  — 
JOINT  SECURITIES— ESTATE  BT  ENTIRETY— 
SURVIVORSHIP— RESULTING  TRUSTS— FUNDS 
—  IDENTIFICATION— MORTGAGES  —  PRIORITY 
—ACTION  BY  HEIRS  —  WITNESSES  —  COMPE- 
TENCY—CONTRACT  OF  DECEASED  PERSON- 
OBJECTIONS— WAIVER. 

1.  Defendant  and  his  wife  loaned  certain 
money  to  F.,  and  thereafter  defendant  present- 
ed to  F.  an  itemized  account,  signed  and  seal- 
ed by  both  defendant  and  his  wife,  which  show- 
ed that  the  part  advanced  by  the  wife  amount- 
ed to  $1,800.  A  note  secured  by  a  trust  deed 
was  taken  for  the  entire  debt,  payable  in  two 
years  to  the  defendant  and  his  wife  jointly. 
The  trust  deed  was  not  foreclosed  at  maturity, 
nor  until  some  time  after  the  wife's  death, 
when  defendant  purchased  the  property,  pay- 
ing $85  cash  and  crediting  the  balance  on  the 
note.  In  a  previous  action  defendant  testified 
that  the  $1,800  had  been  saved  by  his  wife 
from  hoQSekeepiag,  etc.,  and  that,  though  he 
had  desired  to  borrow  the  same,  she  had  re- 
fused; but  in  an  action  to  enforce  a  tmst  in 
the  wife's  interest  he  testified  that  the  money 
belonged  to  him.  Beld,  that  the  evidence  war- 
ranted a  finding  that  the  $l,80O  belonged  to  the 
wife,  and  not  to  defendant. 

2.  Elstates  by  entirety  in  personal  property 
may  be  created  in  Missouri,  and  as  to  such 
property  the  common  law  relating  to  estates  has 
not  been  changed,  except  by  tbe  married  wo- 
man's act,  which  has  taken  away  the  husband's 
common-law  right  to  the  wife's  personal  prop- 
erty and  choses  in  action,  except  such  as  he 
had  a  vested  right  to  reduce  to  possession  be- 
fore the  passage  of  such  acts. 

3.  Where  a  husband  invested  a  portion  of  his 
wife's  separate  estate  with  his  own  mone.T  in 
a  note  secured  by  a  deed  of  trust  on  real  estate, 
payable  to  the  husband  and  wife  jointly,  to  the 
wife's  knowledge  and  with  her  consent,  such 
investment  did  not  constitute  an  estate  by  the 
entirety  with  the  right  of  survivorship  in  the 
busband,  but  each  was  entitled  to  a  propor- 
tionate share  of  the  securities. 

4.  Where  a  note  secured  by  a  deed  of  trust 
was  given  to  a  husband  and  wife  jointly,  the 
wife  naving  contributed  part  of  the  funds  se- 
cured therehy,  and  after  the  wife's  death  the 
husband  foreclosed  the  deed  and  purchased  the 
property,  paying  a  small  amount  in  cash  and 
crediting  the  balance  on  the  note,  the  wife's 
funds  were  sufficiently  traced  Into  the  land  so 
as  to  entitle  her  heirs  to  recover  her  propor- 
tionate share  thereof. 

5.  Rev.  St.  1899,  S  4652,  provides  that,  where 
one  of  the  original  parties  to  the  contract  or 
cause  of  action  is  dead,  the  otber  party  shall 
not  be  permitted  to  testify  in  his  own  favor,  or 
in  favor  of  any  party  to  the  action  claiming 
under  him.  Held,  in  an  action  by  the  heirs  of 
a  deceased  wife  to  enforce  a  resulting  trust 
against  her  husband  arising  from  an  invest- 
ment of  the  funds  of  the  wife's  separate  estate, 
the  husband  was  an  incompetent  witness. 

6.  Where  an  incompetent  witness,  after  ob- 
jection, was  cross-examined  only  as  to  matters 
to  which  he  testified  in  chief,  the  objection  to 
his  competency  was  not  waived. 


Digitized  by 


Google 


Ma) 


JOHNSTON  V.  JOHNSTON. 


203 


7.  Where  hehu  of  a  deceased  wife,  entitled 
to  enforce  a  reiniltinK  trost  as  to  her  interest  in 
certain  laud,  permitted  the  title  to  stand  in  the 
name  of  her  husband  for  several  years,  during 
which  time  the  husband  mortgaged  the  entire 
property  to  a  bona  fide  mortgagee,  the  rights 
of  the  heirs  were  subject  to  the  mortgage. 

8.  ▲  bill  to  declare  a  resulting  trust  in  land 
to  the  extent  of  the  money  contributed  there- 
to by  defendant's  deceased  wife  was  properly 
brought  by  the  wife's  heirs,  and  not  by  her 
administrator. 

Appeal  from  St  Lonls  Clrcnlt  Ootirt;  Wm. 
Zachritz,  Judge. 

Bill  by  Anna  Isabel  Johnston  and  others 
against  Daniel  Johnston  and  others.  From 
a  Judgment  In  favor  of  defendants,  plaintiffs 
appeal.     Beversed. 

This  Is  a  bill  in  equity,  the  purpose  of 
which  Is  to  establish  a  resulting  trust  In  fa- 
vor of  tbe  plaintiffs  In  lota  13  to  16,  inclu- 
siye,  in  city  block  9C8,  In  the  city  of  St 
Lonls,  having  an  aggregate  front  on  the 
sooth  line  of  Stoddard  street  of  110  feet 
The  circuit  court  dismissed  tbe  bill,  and  the 
plaintiffs  appealed. 

Tbe  undisputed  facts  In  this  case  are  as 
follows:  The  plaintiffs  are  tbe  children  (and 
their  bnsbands)  of  the  defendant  Daniel 
Johnston  and  his  former  wife,  Mary  Ann 
Johnston,  nAe  Fury.  Tbe  defendants  are  the 
said  Daniel  Johnston  and  his  third  wife, 
Mary  Ann  Theresa  Johnston,  n6e  Gberaty, 
and  the  Uncoln  Trust  Company.  Tbe  de- 
fendant Daniel  Johnston's  first  wife  was  a 
sister  of  his  second  wife,  the  plaintiffs'  moth- 
er. The  latter  was  a  widow  when  Johnston 
married  her  In  1873.  She  died  In  1885,  Intes- 
tate, leaving  the  plaintiffs  as  her  only  heirs. 
Xo  administration  was  ever  had  upon  her  es- 
tate, and  none  was  necessary,  as  It  appears 
that  she  owed  no  debts.  Prior  to  and  on 
December  12,  1881,  Ann  Fury,  the  mother  of 
Daniel  Johnston's  second  wife,  Mary  Ann, 
and  the  plaintiffs'  grandmother,  owned  tbe 
land  In  question  as  her  separate  property. 
Prior  thereto,  to  wU,  between  July  27,  1877, 
and  that  date,  Daniel  Johnston  loaned  his 
motber-ln-law,  Ann  Fury,  or  her  husband, 
Michael  Fnry,  $2,206.08.  His  wife,  Mary 
Ann  Johnston,  bad  also  turned  over  to  her 
father  or  mother  $1,800.  Michael  Fury  then 
died,  and  Ann  Fury  was  on  December  12, 
1881,  a  widow.  On  that  date  Daniel  John- 
ston presented  to  his  mother-in-law,  Ann 
Fury,  an  Itemized  statement  of  the  amount 
be  had  loaned  or  advanced  to  Michael  Fury 
and  Ann  Fury,  and  what  he  claimed  was  due 
him  as  rent  amounting  to  $2,206.08.  To  this 
statement  was  appended  at  the  end  thereof 
the  following:  "Add  money  advanced  to  Ann 
Fnry,  by  Mary  Ann  Johnston,  $1,800.  Total 
amount  due  by  Ann  Fury  to  Daniel  John- 
ston and  Mary  Ann  Johnston,  as  per  above 
statement  on  January  1,  1882,  $4,006.oa 
For  which  amount  said  Ann  Fury  has  given 
her  note,  dated  January  1,  1882,  secured  by 
deed  of  trust  of  date  December  12,  1881." 
This  was  signed  and  sealed  by  Daniel  John- 
ston and  Mary  Ann  Johnston.    The  note  was 


payable,  to  Daniel  Johnston  and  Mary  Ann 
Johnston,  and  the  deed  of  trust  securing  the 
note  described  them  as  beneficiaries.  The 
note  was  payable  at  two  years,  and  there 
were  also  semiannual  Interest  notes.  At  tbe 
time  this  settlement  was  had,  and  this  note 
and  deed  of  trust  were  executed,  there  was 
a  prior  mortgage  on  the  land  for  $5,000. 
Thus  the  matter  stood  when  Mary  Ann  John- 
ston died  In  1885.  Daniel  Johnston  married 
his  present  wife  In  October,  1886.  In  Au- 
gust, 1893,  the  trustee  under  the  deed  of  trust 
of  December  12,  1881,  being  alleged  to  have 
removed  from  the  state,  Daniel  Johnston  pro- 
cured the  sheriff  of  St.  IjOuIs  to  be  substi- 
tuted as  trustee,  and  caused  him  to  foreclose 
tbe  deed  of  trust  and  at  the  sale  Elizabeth 
Robeson,  acting  for  Daniel  Johnston,  and  not 
for  herself,  purchased  the  property  and  Im- 
mediately deeded  It  to  him.  The  bid  was 
for  $5,000,  but  Johnston  paid  the  sheriff  only 
$86  cash,  and  had  the  balance  of  the  bid 
credited  upon  the  note  of  Ann  Fnry  to  him- 
self and  his  deceased  wife.  Daring  the 
years  1884,  188S,  and  1886  (which  was  partly 
before  and  partly  after  the  death  of  Mary 
Ann  Johnston),  Daniel  Johnston  paid  off  the 
first  deed  of  trust  on  the  land,  paying  for 
that  purpose,  It  Is  charged,  $7,360.  He  also 
paid  the  taxes  on  the  land  and  other  ex- 
penses Incident  thereto,  and  on  tbe  other 
hand  has  received  the  rents.  On  May  23, 
1889,  Daniel  Johnston  borrowed  $7,020  from 
the  Lincoln  Trust  Company,  and  secured  It 
by  a  deed  of  trust  on  the  land.  He  tore 
down  tbe  bouse  or  bouses  that  were  on  the 
land,  and  with  the  money  borrowed  from  the 
trust  company,  and  perhaps  other  money  of 
his  own,  and,  as  be  alleges,  with  $3,000  of 
his  present  wife's  money,  he  put  up  new 
buildings  on  the  land.  This  suit  was  begun 
to  the  February  term,  19(X),  of  the  St  Louis 
clrcnlt  court 

The  only  disputed  fact  In  the  case  Is 
whether  the  $1,8(X)  aforesaid  was  the  money 
of  Mrs.  Mary  Ann  Johnston  or  of  Daniel  John- 
ston. He  claims  and  testified  that  she  never 
bad  any  money,  and  his  witnesses  testified 
that  they  never  beard  of  any  property  or 
money  belonging  to  her.  He  testified  upon 
the  trial  of  this  case  that  be  "fetched  home 
money  to  give  to  her  father,  so  he  could  pay 
the  mechanics  as  the  cellar  would  be  built, 
and  as  the  joists  were  put  on,  and  different 
payments  to  them,  so  she  could  have  It  to 
hand  to  him,"  and  that  It  was  his  money, 
and  that  he  only  placed  It  In  her  custody  to 
be  banded  by  her  to  her  father,  for  the  pur- 
pose of  paying  for  a  house  that  her  father 
WHS  putting  up  on  the  land  In  question, 
which  belonged  to  his  wife,  Ann  Fury.  On 
tbe  other  hand,  the  plaintiffs  Introduced  a 
transcript  of  the  evidence  thereby  preserved 
In  the  case  of  Fredericks  Schmidt  ct  al.  T. 
Daniel  Johnston,  from  which  It  appeared 
that  he  testified  that  his  former  wife,  Mary 
Ann  Johnston,  advanced  $1,800  of  the  $4,- 
006.08  covered  by  the  note  and  deed  of  trust 
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of  Ann  Fury,  dated  December  12,  1881;  that 
be  conld  not  say  exactly  when  she  advanced 
it;  that  she  told  him  the  amounts  she  gave, 
and  he  lumped  it  all  together  and  added  It 
to  his  itemized  account;  that  "she  saved 
most  of  the  money  from  housekeeping  and 
such  as  that";  that  she  bad  no  money  ex- 
cept -what  she  saved.  And  when  his  atten- 
tion was  called  to  the  fact  that  in  1877  be 
himself  was  in  the  market  aa  a  borrower, 
and  he  was  asked  to  reconcile  that  fact  with 
his  claim  of  having  loaned  hla  father-in-law 
$4,000,  he  answered  as  follows:  "A.  There 
was  a  large  portion  of  that  she  had  saved 
previous  to  that,  housekeeping  money.  Q. 
She  would  not  let  you  use  it,  and  preferred 
to  have  you  borrow  the  money  from  Mr. 
Schmidt  or  your  father-in-law?  A.  She  had 
an  idea  of  having  some  money  saved  up  for 
cash  money  herself,  and  when  her  father 
wanted  to  build  she  gave  It  to  him."  This 
admission,  together  with  the  physical  facts 
in  the  case,  constitute  the  evidence  upon 
which  the  plaintlCFs  rely  to  prove  that  the 
11,800  was  their  mother's  money,  and  that 
such  money  had  gone  into  the  land,  by  rea- 
son of  the  purchase  by  the  defendant  of  the 
laad  at  the  trustee's  sale,  and  the  crediting 
of  the  bid  upon  the  note,  and  therefore  they 
claim  a  resulting  trust  of  nine-twentieths  In 
the  land. 

Alex.  J.  B.  Oaresche,  W.  0.  &  J.  C.  Jones, 
and  A.  H.  Boudebuah,  for  appellants.  Dan- 
iel Dillon,  Jno.  Dillon,  and  Henry  Caulfleld, 
for  respondents. 

MARSHALL,  J.  (after  stating  the  facts). 
1.  The  primary  question  presented  by  this 
record  is  whether  the  $1,800  was  the  money 
of  Daniel  Johnston  or  of  his  wife,  Mary 
Ann  Johnston.  If  it  was  bis,  that  is  an  end 
of  this  case.  If  it  was  hers,  the  foundation 
is  laid  for  the  plaintiffs'  claim,  and  then 
other  questions  raised  in  the  case  must  be 
passed  upon.  The  defendant's  contention 
that  the  money  was  bis  rests  upon  his  testi- 
mony in  this  case  that  be  "fetched"  the  mon- 
ey home  and  placed  it  in  bis  wife's  custody, 
to  be  by  her  turned  oyer  to  ber  father  to  be 
used  by  him  In  paying  for  the  building  of 
a  house  upon  the  land  involved'  in  this  case, 
which  belonged  to  Ann  Fury.  He  supple- 
ments bis  testimony  with  the  testimony  of 
others  to  the  effect  that  bis  wife  never  had 
any  money  or  property,  or  at  any  rate  that 
they  never  beard  of  her  having  any,  and 
they  were  intimate  with  her  and  her  family 
affairs.  On  the  contrary,  the  plaintiffs  pro- 
duced the  testimony  of  Daniel  Johnston  him- 
self, given  in  the  case  of  Schmidt  against 
him,  a  short  time  after  the  note  and  deed 
of  trust  were  executed,  wherein  be  swore 
that  this  $1,800  was  bis  wife's  money,  which 
she  bad  saved  "from  housekeeping  and  such 
as  that."  And  when  his  attention  was  call- 
ed to  the  fact  that  in  1877  be  was  a  borrow- 
er, and  he  was  asked  bow  that  could  be  U 


bis  wife  bad  any  money  saved  "from  bonse- 
keeping  and  such  as  that,"  be  replied  that 
she  would  not  let  him  have  it  because  "she 
had  an  idea  of  having  some  money  saved 
up  for  cash  money  herself,  and  when  her 
father  wanted  to  build  she  gave  it  to  him." 
So  that,  so  far  as  the  direct  testimony  Is 
concerned.  It  all  rests  upon  what  Daniel 
Johnston  liimself  said  about  it  His  first 
statement  was  made  shortly  after  the  trans- 
action occurred,  and  was  also  made  in  the 
trial  of  a  case  wherein  it  was  charged  that 
the  money  was  his,  and  not  his  wife's.  His 
last  testimony  was  made  in  the  trial  of  this 
case.  It  may  be  said  that  both  statements 
were  In  one  sense  statements  in  his  own 
interest;  but  in  another  sense  his  first  state- 
ment also  contains  some  of  the  elements  of 
a  statement  or  admission  against  interest, 
and  is  therefore  prima  facie  true.  But  if 
these  statements  offset  each  other,  which  is 
the  utmost  the  defendant  could  possibly 
claim,  then  the  case  is  left  with  only  the 
statements  of  the  defendant's  witnesses, 
above  set  out,  to  the  effect  that,  although 
intimate  with  Mrs.  Johnston  and  ber  fam- 
ily affairs,  they  never  knew  or  beard  of  her 
having  any  property  or  mon^,  supporting 
the  defendant's  claim,  while  on  the  other 
baud  are  the  physical  facts  in  the  case, 
which  all  support  the  plaintiffs  contention. 

Those  physical  facts  are  these:  First  The 
Itemized  statement  of  account  made  by  the 
defendant  Johnston  himself,  upon  which  the 
settlement  was  made  witb  Mrs.  Ann  Fury, 
and  for  the  payment  of  which  the  deed  of 
trust  and  note  were  executed,  which  distinct- 
ly recites  the  fact  to  be  that  the  $1,800  was 
"money  advanced  to  Ann  Fury  by  Mary  Ann 
Johnston";  not  money  placed  in  Mrs.  John- 
ston's custody  by  Daniel  Johnston,  to  be  by 
her  turned  over  to  ber  father,  as  he  now 
claims,  but  "money  advanced  to  Ann  Fury 
by  Mary  Ann  Johnston."  This  statement  is 
signed  and  sealed  by  both  Daniel  Johnston 
and  Mary  Ann  Johnston.  It  was  made  by 
him  wlien  bis  wife  and  her  mother,  Ann 
Fury,  were  alive,  and  knew  whose  money 
it  was,  and  is  of  much  more  probative  force 
than  his  self-serving  statement,  made  upon 
the  trial  of  this  cause,  after  bis  wife  and 
Ann  Fury  were  dead,  and  therefore  unable 
to  contradict  him  or  to  tell  their  side  of  the 
transaction.  Second.  The  next  physical  fact 
is  that  the  note  and  deed  of  trust  were  made 
payable  to  Daniel  Johnston  and  Mary  Ann 
Johnston,  bis  wife.  The  defendant  tries  to 
parry  the  effect  of  this  fact  by  contending 
that  he  intended  to  create  an  estate  or  in- 
terest by  the  entirety,  with  the  correlative 
right  of  survivorship,  in  the  longest  liver, 
and  thus  to  make  provision  for  his  wife  if 
he  predeceased  her,  and,  on  the  other  hand, 
to  preserve  it  all  for  himself  if  he  survived 
her.  If  the  $1,800  was  his  money,  it  would 
have  been  most  praiseworthy  for  him  to 
make  such  a  provision  for  bis  wife,  and  It 
would  have  been  a  legal  and  valid  arrange- 
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ment.  Case  ▼.  Espenacbied,  68  S.  W.,  loc. 
clt  277.  But  the  trouble  1b  that  the  major 
premise  of  his  syllogism  Is  dlspated,  and  is 
the  very  essential  and  vital  point  In  this 
case,  and  no  conclusion  or  deduction  can 
properly  or  logically  be  drawn  from  such 
controTerted  premises;  nor  can  the  rule  of 
law  InToIved  In  the  conclusion  afford  any 
evidence  of  the  existence  of  the  disputed 
premises.  The  effect  of  making  the  note  and 
deed  of  trust  payable  to  both,  ,lf  the  ^1,800 
was  the  wife's  money,  will  be  discussed  here- 
inafter; for  if  it  was  her  money,  and  not 
his.  the  construction  he  puts  upon  this  phys- 
ical fact  necessarily  falls.  Without  such  a 
construction,  this  physical  fact,  read  In  the 
light  thrown  upon  It  by  the  settlement  and 
receipt  aforesaid,  tends  strongly  to  support 
the  plaintiff's  contention  that  the  $1,800  was 
the  wife's  money,  and  also  tends  to  Indicate 
that.  Instead  of  each  taking  security  for 
the  amount  each  had  advanced,  they  took  the 
one  note  and  deed  of  trust  payable  to  the 
two  for  the  aggregate  amount  of  their  ad- 
Tances,  and  without  any  idea  of  creating  any 
right  by  the  entirety,  wl^h  Its  accompanying 
incident  of  survivorship.  Third.  The  next 
physical  fact  is  that,  as  long  as  his  wife 
liTed,  which  was  for  more  than  four  years 
after  the  note  and  deed  of  trust  were  made, 
and  was  for  about  two  years  after  the  ma- 
turity thereof,  he  never  foreclosed  the  deed 
of  trust  or  set  up  any  claim  of  a  right  by 
survivorship.  If  the  deed  of  trust  had  been 
foreclosed  during  the  life  of  his  wife,  there 
could  be  no  possible  right  of  survivorship. 
The  portion  of  the  money  advanced  by  each 
would  Immediately  have  been  payable  to 
each,  and  the  trustee  would  have  been  oblig- 
ed to  pay  the  share  advanced  by  each  to 
them  separately.  In  other  words,  the  fact 
that  the  note  was  made  payable  In  two 
rears  Is  In  Itself  persuasive  evidence  that 
the  husband  bad  no  idea  of  making  a  pro- 
vision for  his  wife  if  she  survived  him,  and 
of  retaining  the  fund  by  survivorship  If  he 
survived  her.  If  the  Idea  of  making  provi- 
sion for  his  wife  had  been  present  In  his 
mind  at  that  time,  he  would  most  likely 
have  had  the  note  made  payable  to  her  alone, 
as  was  the  fact  in  Case  v.  Espenschled,  su- 
pra. And,  when  the  fact  that  the  note  was 
made  payable  In  two  years  Is  considered  In 
connection  with  the  last-mentioned  consider- 
ation, it  seems  measurably  certain  that  he 
ex|>ected  that  he  and  his  wife  would  each 
fset  back,  out  of  the  security,  the  amount 
each  bad  advanced,  while  they  were  both 
alive,  and  that  by  the  foreclosure  of  the 
deed  of  trust,  both  being  alive,  all  possibility 
of  a  right  of  survivorship  would  be  cut  off 
and  cease. 

It  la  not  at  all  significant  or  important 
whether  the  wife  saved  this  money  out  of 
"boosekeeping  and  such  as  that,"  or  wheth- 
er the  husband  gave  It  to  her  In  liimp.  No 
rights  of  his  creditors  are  involved  here,  and 
therefore,  as  between  them  or  their  iwivles 


in  blood  or  estate,  the  gift  by  him  to  her 
made  It  as  much  her  separate  estate  under 
the  married  woman's  act  of  1876  (Laws  1875, 
p.  01)  as  If  she  had  received  It  as  a  gift 
from  any  stranger  or  had  Inherited  it  Bet- 
tes  V.  Magoon.  85  Mo.  580;  Clark  v.  Clark, 
86  Mo.,  loc.  cit.  123;  Thomas  v.  Thomas, 
107  Mo.  463,  18  S.  W.  27;  Sangulnett  v. 
Webster,  127  Mo.,  loc.  cit  38,  29  S.  W.  608. 
The  physical  facts,  the  record  and  state- 
ments of  the  husband  and  wife  and  of  Ann 
Fury  made  when  the  settlement  was  had 
and  the  deed  of  trust  and  note  were  execut- 
ed, and  the  conduct  of  the  defendant  since 
then,  and  especially  In  not  foreclosing  the 
deed  of  trust  during  his  wife's  life,  even 
without  taking  Into  account  at  all  the  ad- 
missions of  the  defendant,  point  surely  and 
convincingly  to  the  conclusion  that  the  $1,- 
800  was  the  wife's  money,  and  not  the  de- 
fendant's. 

2.  The  next  question  in  this  case  Is  wheth- 
er a  right  of  survivorship  exists  in  personal 
property.  The  defendant  Johnston  contends 
that  the  weight  of  authority  Is  that  such  a 
right  may  be  created  and  will  be  enforced,  and 
In  support  of  the  contention  he  cites  a  great 
number  of  cases,  of  which  Allen  v.  Tate,  58 
Miss.  585,  Draper  v.  Jackson,  16  Mass.  480, 
and  Abshire  v.  State,  53  Ind.  64,  are  fair 
types.  He  also  refers  to  Schouler's  Personal 
Property  (3d  Ed.)  $  150,  and  Freeman  on 
Co-Ten.  &  Par.  (2d  Ed.)  {  68.  On  the  other 
hand,  the  plaintiffs  chtim  that  while,  at  com- 
mon law,  estates  by  the  entirety  existed, 
with  the  incident  of  survivorship,  still,  as 
between  husband  and  wife,  there  could  be  no 
estate  by  the  entirety  in  personal  property, 
because  the  wife's  personal  property  became 
the  property  of  the  husband  immediately 
upon  his  reducing  It  to  possession.  The 
plaintiffs  also  claim  that  the  cases  cited  and 
relied  on  by  the  defendant  Johnston  are  not 
applicable  to  this  case,  because  they  were  all 
cases  where  one  party,  either  the  husband  or 
the  wife,  had  advanced  the  whole  considera- 
tion for  the  security  or  note  which  was  made 
payable  to  both  the  husband  and  wife,  and 
that  as  in  cases  of  the  purchase  of  land  by 
the  two,  each  furnishing  their  own  funds  for 
their  part,  and  the  title  being  taken  in  the 
names  of  both,  so  as  to  securities  or  notes, 
where  each  advanced  a  part  of  the  consid- 
eration and  the  note  was  taken  In  their  Joint 
names,  a  tenancy  in  common,  and  not  a  Joint 
tenancy  or  right  by  the  entirety,  will  arise, 
and  a  court  of  equity  will  protect  and  decree 
the  interest  of  each.  In  support  of  these  con- 
tentions the  plaintiffs  cite  many  cases,  among 
them  Wilcox  v.  Murtha  (Sup.)  58  N.  Y.  Supp., 
loc.  clt  784;  In  re  Albrecht  (N.  Y.)  32  N. 
E.  632,  18  L.  R.  A.,  loc.  clt  331,  32  Am.  St 
Hep.  700;  Walt  v.  Bovee,  35  Mich.  4'25.  The 
defendant  Johnston,  however,  calls  attention 
to  the  note  to  the  case  of  In  re  Albrecht 
18  Ti.  K.  A.  329,  wherein  It  la  said:  "The 
above  case  does  not  seem  to  have  any  direct 
precedent,  other  than  that  cited  in  the  opin- 
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ion."  And  in  the  opinion  the  court  says  no 
reported  case  lias  been  found  in  that  state 
where  the  same  question  was  presented,  hot 
refers  to  Walt  v.  Bovee,  35  Mich.  425,  as  au- 
thority. Therefore  the  defendant  Johnston 
questions  the  correctness  of  those  cases,  and 
claims  they  do  not  harmonize  with  the 
weight  of  authority. 

The  questions  of  law  thus  presented  are  not 
only  interesting  from  a  historical  or  philo- 
sophical point  of  view,  but  are  most  serious 
from  a  practical  point  of  view,  and  a  review 
of  the  law  upon  this  subject  is  not  only  prop- 
er, but  necessary.  Speal^ing  of  joint  tenants 
and  the  doctrine  of  survivorship,  with  respect 
to  personal  chattels  as  well  as  real  estate. 
Chancellor  Kent  (Vol.  1,  14th  Ed.,  p.  360  et 
seq.)  says:  "The  doctrine  of  survivorship, 
or  jus  accrescendi,  is  the  distinguishing  Inci- 
dent of  title  by  joint  tenancy;  and  therefore, 
at  common  law,  the  entire  tenancy  or  estate, 
upon  the  death  of  any  of  the  joint  tenants, 
went  to  the  survivors,  and  so  on  to  the  last 
survivor,  who  took  an  estate  of  inheritance. 
The  whole  estate  or  interest  held  In  Joint 
tenancy,  whether  It  was  an  estate  in  fee,  or 
for  life,  or  for  years,  or  was  a  personal  chat- 
tel, passed  to  the  last  survivor,  and  vested  in 
him  absolutely.  It  passed  to  him  free,  and 
exempt  from  all  charges  made  by  the  de- 
ceased co-tenant.  The  consequence  of  this 
doctrine  Is  that  a  joint  tenant  cannot  devise 
his  interest  in  the  land;  for  the  devise  does 
not  take  effect  until  after  the  death  of  the 
devisor,  and  the  claim  of  the  surviving  ten- 
ant arises  in  the  same  instant  with  that  of 
the  devisee,  and  is  preferred.  If  a  joint  ten- 
ant makes  a  will,  and  he  then  becomes  solely 
seised  by  survivorship,  the  will  does  not  oper- 
ate upon  the  title  so  acquired  without  the 
solemnity  of  republication.  The  same  in- 
stantaneous transit  of  the  estate  to  the  sur- 
vivor bars  all  claim  of  dower  on  behalf  of 
the  widow  of  the  deceased  Joint  tenant 
But  the  charges  made  by  a  joint  tenant, 
<-  *  *  and  Judgments  against  him,  will 
bind  his  *  *  *  assignee,  and  him  as  sur- 
vivor. The  common  law  favored  title  by 
Joint  tenancy,  by  reason  of  this  very  right 
of  survivorship.  Its  i>ollcy  was  averse  to  the 
division  of  tenures,  because  it  tended  to 
multiply  the  feudal  services,  and  weaken  the 
efficacy  of  that  connection.  But  in  Hawes 
V.  Hawes,  1  Ves.  Sr.  13,  Lord  Hardwlcke  ob- 
served that  the  reason  of  that  policy  bad 
ceased  with  the  abolition  of  tenures;  and  he 
thought  that  even  the  courts  of  law  were  no 
longer  inclined  to  favor  them,  and  at  any  rate 
they  were  not  so  favored  In  equity,  for  they 
were  a  kind  of  estates  that  made  no  provision 
for  posterity.  As  an  instance  of  the  equity 
view  of  the  subject,  we  find  that  the  rule 
of  survivorship  is  not  applied  to  the  case  of 
money  loaned  by  two  or  more  creditors  on  a 
joint  mortgage.  The  right  of  survivorship  is 
also  rejected  in  all  cases  of  partnerships,  for 
it  would  operate  very  unjustly  in  such  cases. 
In  this  country,  the  title  by  Joint  tenancy  is 


very  much  reduced  in  extent,  and  the  inci- 
dent of  survivorship  Is  still  more  extensive- 
ly destroyed,  except  where  It  is  proper  and 
necessary,  as  in  the  case  of  titles  held  by 
trustees.  In  New  York,  as  early  as  1786, 
estates  in  Joint  tenancy  were  abolished,  ex- 
cept in  executors  and  other  trustees,  unless 
the  estate  was  expressly  declared,  in  the  deed 
or  will  creating  it,  to  pass  In  Joint  tenancy. 
The  New  York  Revised  Statutes  have  re-en- 
acted the  provision,  and  with  the  further 
declaration  that  every  estate  vested  in  ex- 
ecutors or  trustees  as  such  shall  be  held  In 
Joint  tenancy.  The  doctrine  of  survivorship 
Incident  to  Joint  tenancy  (excepting,  I  pre- 
sume, estates  held  In  trust)  is  abolished  in 
the  states  of  Connecticut,  Pennsylvania,  Vir- 
ginia, Kentucky,  Indiana,  Missouri,  Missis- 
sippi, Tennessee,  North  Carolina,  and  Ala- 
bama. In  the  states  of  Maine,  New  Hamp- 
shire, Massachusetts,  Rhode  Island,  Vermont. 
New  Jersey,  Michigan,  Illinois,  and  Dela- 
ware joint  tenancy  Lb  placed  under  the  same 
restrictions  as  in  New  York,  and  it  cannot 
be  created  but  by  express  words,  and,  when 
lawfully  created,  it.  Is  presumed  that  the 
common-law  incidents  belonging  to  that  ten- 
ancy follow.  The  English  law  of  Joint  ten- 
ancy does  not  exist  at  all  in  Ohio  and  Louisi- 
ana, and  it  exists  in  full  force  In  Georgia, 
Mississippi,  and  Maryland.  The  destruction 
of  Joint  tenancies,  to  the  extent  which  has 
been  stated,  does  not  apply  to  conveyances  to 
husband  and  wife,  which,  in  legal  construc- 
tion, by  reason  of  the  unity  of  husband  and 
wife,  are  not  strictly  joint  tenancies,  but  con- 
veyances to  one  person.  They  cannot  take 
by  moieties,  but  they  are  both  seised  of  the 
entirety,  and  the  smrvivor  takes  the  whole: 
and,  during  their  Joint  lives,  neither  of  them 
can  alien  so  as  to  bind  the  otb«:.  If  the 
husband  be  attainted,  bis  attainder  does  not 
affect  the  right  of  the  wife,  if  she  survive 
him;  nor  is  such  an  estate,  so  held  by  the 
husband  and  wife,  affected  by  the  statutes 
of  partition.  If  an  estate  be  conveyed  ex- 
pressly in  Joint  tenancy  to  a  husband  and 
wife  and  to  a  stranger,  the  latter  takes  a 
moiety,  and  the  husband  and  wife,  as  one 
person,  the  other  moiety.  But,  if  the  hus- 
band and  wife  had  been  seised  of  the  lands 
as  Joint  tenants  before  their  marriage,  they 
would  continue  Joint  tenants  afterwards  as 
to  that  land,  and  the  consequences  of  Joint 
tenancy,  such  as  severance,  partition,  and 
the  Jus  accrescendi,  would  apply.  It  is  said, 
however,  to  be  now  understood  that  husband 
and  wife  may  by  express  words  be  made  ten- 
ants in  common  by  a  gift  to  them  during  cov- 
erture. Joint  tenancy  may  be  destroyed  by 
destroying  any  of  Its  constituent  unities, 
except  that  of  time." 

Schouler's  rersonal  Property  (3d  Bid.)  p. 
191,  §  156  et  seq.,  thus  treats  the  subject: 
"As  there  can  be  no  'estate'  In  personal  prop- 
erty, many  of  those  technical  distinctions 
which  are  made  in  the  books  between  J<rint 
estates  for  Ufe,  in  tall,  or  in  fee  have  no  ap- 
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pUcatloii  to  our  present  subject.  But  any  In- 
terest which  may  be  lawfully  created  in  chat- 
tels, whether  Immediate  or  expectant,  is  it- 
self susceptible  of  Joint  as  well  as  sole  own- 
ership; and,  as  we  take  occasion  to  show 
the  reader  elsewhere,  personal  property  may 
be  limited  in  modem  times  to  very  much  the 
same  effect  as  lands,  notwithstanding  the 
natural  and  technical  differences  between 
them.  Household  furniture,  merchandise,  an- 
imals, and  other  movables  of  a  corporeal 
character,  may  therefore  be  so  vested  In  two 
or  more  persons  as  to  constitute  them  Joint 
owners  thereof.  There  may  likewise  be  Joint 
owners  of  a  promissory  note,  of  a  patent 
right,  of  a  legacy  of  stock,  of  an  insurance 
policy,  of  a  bank  deposit,  and,  in  short,  of 
any  chattel,  whether  of  a  corporeal  or  incor- 
poreal nature,  whether  In  the  nature  of  a 
cbose  in  possession  or  of  a  chose  in  action,  so 
long.  Indeed,  as  that  chattel  can.  be  the  sub- 
ject of  ownership  at  all,  unless  special  reason 
to  the  contrary  exists.  Nor  does  'the  princi- 
ple apply  only  to  chattels  personal;  for  chat- 
tels real,  such  as  a  lease  for  years,  may  be 
owned  by  two  or  more  Jointly.  It  is  the 
fnndamental  principle  of  a  Joint  tenancy  that 
while  the  parties  constitute  but  one  person, 
ao  to  speak,  as  far  as  the  rest  of  the  world 
is  concerned,  with  regard  to  themselves  each 
is  entitled  to  an  equal  share  of  the  rents, 
income,  and  profits,  so  long  as  he  lives;  and, 
when  one  dies,  the  survivor  takes  the  entire 
interest,  to  the  complete  exclusion  of  the  heirs 
or  personal  representatives  of _  the  narty  de- 
ceased. This  right  of  survivorship  is  the 
great  dog  upon  property  vested  in  Joint  own- 
ers, as  distinguished  from  those  who  own  In 
common;  for  it  seems  very  unreasonable  on 
the  face  of  It  that,  while  both  are  equally 
owners,  the  longest  liver  should  have  the 
whole.  And  the  modem  policy  of  the  law, 
Etreagthened  and  enforced  by  numerous  local 
statutes,  is  to  regard  property  which  has 
been  given  or  sold,  granted  or  devised,  to  two 
or  more  persons,  without  words  indicating 
bow  it  shall  be  held,  as  a  tenancy  or  owners 
ship  in  common,  rather  than  a  Joint  tenancy 
ot  ownership.  And  an  exception,  too,  which 
bas  long  been  made  in  favor  of  trade  or  agri- 
culture, is  to  regard  the  implements  and 
stock  used  In  any  Joint  undertaking  of  this 
sort  as  exempted  from  the  rule  of  survivor- 
ship, thongb  here  the  modem  principles  to  be 
applied  are  those  peculiar  to  the  law  of  part- 
nership, which  we  shall  examine  hereafter. 
But  it  DMist  be  conceded  that  the  policy  of 
discouraging  survivorship  has  been  applied 
In  practice  more  directly  to  lands  than  chat- 
tels; and  this  we  have  no  doubt  is  mainly  for 
the  reason  that  a  strict  Joint  ownership  (not  a 
partnership)  in  chattels  is  seldom  created,  so 
u  to  occasion  hardship  or  last  any  consider- 
able length  of  time,  except  it  be  by  will. 
The  coiistructlon  of  wills  involves  chiefly  the 
question  of  testamentary  intent;  and  bequests 
and  l^;acies,  dependent  upon  the  contingency 
of  one  or  another's  death,  are  by  no  means 


unusual  In  various  other  connections.  The 
doctrine  of  survivorship  might  apply  wiell 
enough,  then,  to  gifts  of  this  sort,  if  so  the 
testator  Intended  it,  though  intolerable  when 
enforced  where  two  persons  had  bought  and 
paid  for  goods  and  chattels  together,  and  thus 
jointly  acquired  a  title  by  purchase.  Subject 
to  the  exceptions  made  in  favor  of  trade  and 
agriculture,  the  rule  has,  it  is  true,  been  laid 
down  that  if  personal  property,  whether  of 
a  corporeal  or  Incorporeal  character,  be  giv- 
en to  A.  and  B.  simply,  without  the  use  of 
other  words,  they  will  be  Joint  owners,  hav- 
ing equal  rights  as  between  themselves  dur- 
ing the  Joint  ownership,  and  being  with  re- 
spect to  tlUrd  persons  but  a  single  individual 
in  the  legal  sense.  Whether,  however,  this 
would  amount  to  a  presumption  in  favor  of 
survivorship,  as  against  a  quasi  partnership 
In  the  property,  the  decided  cases  leave  It 
rather  difficult  to  determine;  and  the  more 
so  from  the  circumstance  that  the  term  'joint 
ownership'  is  frequently  used  in  an  iudefl- 
nlte  sense,  so  far  as  personal  property  Is  con- 
cerned, as  It  certainly  ought  not  to  be,  conse- 
quently embracing  both  the  technical  Joint 
owuersblp  and  the  ownership  in  common. 
The  modem  rule  of  equity  is  certainly  to  de- 
feat a  Joint  tenancy  wherever  it  is  possible; 
and  in  this  country  the  Incident  of  survivor- 
ship Is  destroyed  by  statute  almost  entirely, 
except  in  the  case  of  legacies  or  devises,  and 
where  persons  are  appointed  co-executors  or 
co-trustees  or  co-guardians,  or  when  one  ex- 
pressly creates  the  incident." 

Dwlght's  IjSW  of  Persons  and  Personal 
Property,  p.  458,  after  speaking  of  the  gen- 
eral rule  as  to  Joint  tenancy,  says:  "In  cre- 
ating a  Joint  interest,  it  is  a  rule  of  con- 
struction that  a  grant  of  a  chattel  to  two  or 
more  makes  them  Joint  tenants,  rather  than 
tenants  in  conunon.  This  rule  is  modified  by 
the  principles  of  equity  Jurisprudence,  where 
each  of  the  parties  advances  a  part  of  the 
consideration  to  purchase  the  chattel.  In  this 
case,  there  is  a  tenancy  in  common." 

Smith  on  Personal  Property,  p.  33,  {  26, 
says:  "The  operation  of  survivorship  in  di- 
verting the  interest  of  a  deceased  owner  from 
his  next  of  kin,  to  whom  It  paturally  be- 
longs, is  generally  regarded  as  unreasonable 
and  unjust,  and  hence  is  not  favored  by  courts 
or  legislatures.  Numerous  statutes  have  been 
passed,  providing,  in  efTect,  that  where  prop- 
erty is  given  or  sold,  granted  or  devised,  to 
two  or  more  persons,  without  words  express- 
ly, or  by  necessary  implication,  creating  a 
joint  tenancy  or  ownership,  it  shall  be  held  to 
constitute  a  tenancy  or  ownership  in  com- 
mon, rather  than  a  Joint  tenancy  or  owner- 
ship. And,  in  the  absence  of  legislation  on 
the  subject,  courts  generally  incline  to  a  con- 
struction of  instraments  that  will  establish 
a  tenancy  or  ownership  in  common,  in  pref- 
erence to  a  Joint  tenancy  or  ownership." 
But  the  doctrine  of  survivorship  is  well  adapt- 
ed to  executors,  administrators,  trustees,  and 
others,  acting  in  a  fiduciary  capacity,  who 


Digitized  by 


Google 


208 


T8  SOUTHWSSTBRN  REPORTEB. 


(Mo. 


have  the  legal  title,  bnt  no  equitable  Interest 
In  the  property;  and  hence  they  are  generally 
held  and  treated  as  Joint  owners. 

Williams  on  Personal  Property  (4th  Ed.) 
marg.  p.  306,  says:  "Indeed,  as  a  general 
rule.  Joint  ownership  is  not  favored  In  equity, 
on  account  of  the  right  of  survivorship  which 
attaches  to  It  If,  therefore,  two  persons  ad- 
vance money  by  way  of  mortgage  or  other- 
wise, and  take  the  security  to  themselves 
Jointly,  and  one  of  them  die,  the  survivor  will 
be  a  trustee  In  equity  -for  the  representatives 
of  the  deceased  of  the  share  advanced  by 
blm.  And  where  the  intention  Is  that  the 
survivor  should  receive  the  whole,  a  declara- 
tion should  be  inserted  that  his  receipt  alone 
shall  be  a  sufficient  discharge  for  the  money 
secured." 

The  author  cites  in  support  of  the  text  the 
case  of  Petty  v.  Styward,  1  Rep.  Ch.  57,  21 
Eug.  Rep.,  Full  Reprint,  p.  500.  This  Is  pe- 
culiarly applicable  to  the  case  at  bar,  for 
the  facts  are  similar.  The  report  of  this  case 
is  as  follows:  "That  the  defendant  Nicholas 
Styward  and  one  Simeon  Styward  (whose 
executor  the  plaintiff  Is)  lent  £2,500  to  Sir 
Thomas  Glenham,  £1,450  of  the  said  money 
being  the  proper  money  of  the  said  Simeon, 
and  £550  residue  was  the  defendant's  mon- 
ey, and '  for  security  the  said  Sir  Thomas 
Ulenham  mortgaged  lands  to  the  said  Simeon 
afterwards,  and  the  defendant  Styward  and 
their  heirs,  redeemable  at  a  day  prefixed 
upon  payment  of  £2,630;  that  the  said  Sfm- 
eon,  before  the  day  of  redemption,  made  his 
will  and  disposed  of  the  said  £550,  and  there 
in  recited  that  the  £1,450  was  delivered  by 
him  to  the  said  defendant,  his  father,  which 
appeared  by  a  note  under  both  their  hands; 
and  that.  If  the  said  lands  should  be  re- 
deemed by  payment  of  the  said  £2,500,  with 
interest,  then  the  said  £1,450,  with  Its  Inter- 
est, should  be  delivered  Into  the  plaintiff's 
bands  for  the  uses  in  the  said  will.  The 
very  day  of  redemption  the  said  lands  were 
redeemed,  and  the  whole  money  and  Interest 
paid  tmto  the  defendant,  which  the  said 
defendant  claimeth  by  survivorship.  This 
court  Is  clearly  of  opinion  that  by  equity  In  a 
case  of  this  nature  there  ought  to  be  no 
survivorship.  In  respect  the  same  was  but  a 
mortgage,  and  the  money  was  repaid  at  the 
day,  and  the  note  under  both  the  said  par- 
ties' hands,  and  the  will  of  the  said  Simeon 
sboweth  plainly  a  trust  each  In  the  other, 
and  an  intention  that.  If  the  money  was  re- 
paid, either  of  them  should  have  his  money 
again,  with  Interest,  and  decreed  the  defend- 
ant to  pay  to  the  plaintiff  the  £1,450  and  in- 
terest so  by  him." 

The  rule  thus  laid  down  In  Williams  on 
Personal  Property  Is  quoted  and  adopted  In 
Darlington  on  Personal  Property,  pp.  305, 
306.  See,  also.  Minor's  Institutes,  vol.  3,  pt. 
1,  p.  31. 

Thus  it  appears  that  at  common  law  Joint 
tenancies,  with  the  incident  of  survivorship, 
obtained  as  to  both  real  and  personal  prop- 


erty, but  that  In  a  majority  of  the  states  of 
the  Union  Joint  tenancies  have  been  abol- 
ished by  statute  absolutely,  (nr  the  estate  de- 
clared to  be  a  tenancy  In  common,  unless  ex- 
pressly declared  in  the  grant  or  devise  to  be 
a  Joint  tenancy.  The  latter  is  the  statute 
law  In  Missouri  as  to  real  estate  (Rev.  St. 
1S99,  {  4600),  except  as  to  conveyances  to 
executors,  trustees,  or  husband  and  wife. 
Construing  this  statute,  this  court,  per  Black, 
J.,  in  Rodney  v.  Landau,  1(H  Mo.,  loc.  dt. 
259,  15  S.  W.  964,  said:  "The  policy  of  the 
American  law  is  opposed  to  survlTorsbip, 
and  that  policy  is  clearly  Indicated  In  our 
statutes.  While  Joint  tenancies  are  not  abol- 
ished in  this  state,  stlU  to  create  such  a  ten- 
ancy there  must  be  an  express  declaration  to 
that  effect  in  the  deed  or  wlU  creating  the 
estate." 

It  will  be  observed  that  under  our  statute 
executors  and  trustees  and  husband  and  wife 
are  excepted  from  the  requirement  of  the 
statute  that  the  Joint  tenancy  shall  be  ex- 
pressly declared  In  the  grant.  The  statute 
has  been  in  this  form  since  1835,  except  as 
to  husband  and  wife,  and  It  was  amended  in 
ltf66  so  as  to  except  husband  and  wife.  Rus- 
sell y.  Russell,  122  Mo.,  loc.  dt  237,  26  S.  W. 
677,  43  Am.  St  Rep.  581;  Lemmons  y.  Reyn- 
olds (not  yet  officially  reported)  71  S.  W.  13o. 
In  Hall  V.  Stephens,  65  Mo.  670,  27  Am.  Rep. 
302,  it  was  held  "that  the  interest  of  a  hus- 
band In  land  by  the  entirety  could  be  sold 
under  execution,  but  that  his  wife,  surviving 
him,  would  take  the  entire  estate."  And  in 
Russell  V.  Russell,  122  Mo.,  loa  dt  237,  26  S. 
W.  677,  43  Am.  St.  Rep.  681,  it  was  held  that 
"owing  to  this  legal  unity  of  husband  and 
wife,  it  is  said  to  be  impossible,  even  by  ex- 
press words,  to  convey  land  to  them,  so  as  to 
make  them  tenants  In  common  with  each 
other."  But  It  will  be  observed  that  the  ef- 
fect of  the  married  woman's  acts  of  1875 
(Laws  1875,  p.  61),  1883  (Laws  1883,  p.  113). 
and  1889  (Rev.  St.  1889,  i  6869)  was  not  con- 
sidered in  that  case,  «probabIy  because  the 
conveyance  then  undergoing  adjudication 
was  made  before  the  passage  of  those  acts. 
In  Bains  v.  Bullock,  129  Mo.  117,  31  S.  W. 
342,  the  grant  was  made  after  the  passage 
of  the  married  woman's  acts,  and  the  court 
held  that  "the  statute  abolishes  the  legal 
unity  between  the  husband  and  wife,  which 
gave  rise  to  estates  by  the  entirety,  but  the 
estate  itself  has  not  been  abolished."  Per- 
haps a  more  accurate  statement  would  be 
that  since  the  passage  of  the  married  wo- 
man's act  a  husband  and  vrlfe  must  be  held 
to  have  the  same  right  to  hold  a  Joint  estate 
an  estate  by  the  entirety,  with  the  incident 
of  survivorship,  that  any  other  persons  have, 
but  that  under  section  4600,  Rev.  St  1899,  a 
grant  to  the  husband  and  wife  need  not  be 
expressly  declared  to  be  a  Joint  tenancy. 

The  sum  of  the  matter,  therefore,  is  that 
estates  by  the  entirety  may  be  created  in 
Missouri,  in  personal  as  well  as  in  real 
property,  and  between  husband  and  wife  as 
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well  as  between  Btrangeri,  but  that  as  to  real 
property  a  grant  or  derlae  to  two  or  more 
persons  will  be  held  to  be  a  tenancy  In  com* 
mon,  unless  by  the  terms  of  the  grant  or  de- 
Tise  it  Is  expressly  declared  to  be  a  Joint 
tenancy,  except  as  to  grants  or  devises  to 
executors,  trustees,  or  husband  and  wife, 
which  are  excepted  from  the  operation  of  the 
statute,  and  that  as  to  personal  property  the 
common  law  has  not  been  changed  by  statute 
except  by  the  married  woman's  acts,  which 
have  placed  a  husband  and  wife  on  the  same 
footing  In  this  regard  as  any  other  persons; 
that  is,  the  husband's  common-law  right  to 
the  wife's  personal  property  and  choses  in 
action  1b  taken  away,  except  as  to  such  as 
she  had,  and  he  had  a  vested  right  to  reduce 
to  possession,  before  tbe  passage  of  the  mar- 
ried woman's  acts.  Leete  v.  Bank,  115  Mo. 
IH,  21  S.  W.  788;  Id.,  141  Mo.  674,  42  S.  W. 
1074. 

3.  Tbe  next  question  arising  upon  this  rec- 
ord is  whether  an  estate  by  the  entirety  ex- 
isted in  this  case  as  to  the  note  and  deed  of 
tmst  Tbe  premises  are  that  Mary  Ann 
Johnston  furnished  $1,800,  and  Daniel  John- 
ston furnished  $2,206.08,  and  that  they  took 
tbe  note  of  Ann  Fury  for  $4,006.08,  secured 
by  deed  of  trust,  payable  to  Daniel  Johnston 
and  Mary  Ann  Johnston,  and  that  both  Dan- 
iel and  Mary  Ann  signed  the  receipt  for  the 
uote  and  deed  of  trust  as  a  settlement  of 
their  respective  claims.  In  Scrutchfield  v. 
Sauter,  119  Mo.  615,  24  S.  W.  137,  Seay  v. 
Hesse,  123  Mo.  450,  24  S.  W.  1017,  27  S.  W. 
C33,  and  Hardware  Co.  v.  Horn,  146  Mo.  129, 
47  S.  W.  957,  it  was  held  that  If  tbe  hus- 
baad  invested  tbe  money  of  his  wife,  ac- 
quired by  her  after  the  passage  of  the  mar- 
ried woman's  acts  and  in  the  manner  speci- 
fied in  those  acts,  without  the  knowledge  or 
written  consent  of  the  wife,  in  real  estate, 
and  took  the  title  in  their  Joint  names,  it  did 
not  create  a  Joint  tenancy  or  estate  by  tbe 
entirety,  but  that  a  court  of  equity  would 
decree  tbe  wife  a  resulting  trust  in  tbe  land 
in  the  proportion  that  her  money  so  invested 
bore  to  the  total  purchase  price.  This  rule 
was  followed  In  the  case  of  McLeod  v.  Yena- 
ble,  163  Mo.  536,  63  S.  W.  847,  and  the  fact 
that  after  the  unauthorized  investment  tbe 
wife  learned  of  the  fact  and  refused  to  Join 
In  a  deed  of  severance  of  their  respective  in- 
terests was  held  immaterial.  So  that,  not- 
withstanding the  provisions  of  the  statute 
•section  4600,  Rev.  St  1899),  this  has  now 
become  a  rule  of  law  as  well  as  of  property 
In  this  state,  so  far  as  real  estate  is  con- 
cerned. 

The  state  of  tbe  law  as  to  personal  prop- 
erty is  as  follows:  In  Shields  v.  StiUman, 
iS  Mo.  82,  it  appeared  that  the  wife  owned 
oeparate  real  estate.  She  leased  the  land  and 
took  the  rent  notes  payable  to  herself  and  her 
husband.  She  died,  and  the  husband  insti- 
tuted a  suit  In  bis  own  name  under  tbe  land- 
lord and  tenant  act  before  a  Justice  of  tbe 
peace  to  recorer  the  possession  of  tbe  land, 
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and  to  recover  tbe  teat  in  arrear  evidenced 
by  two  of  the  rent  notes  aforesaid.  The  de- 
fendant insisted  that  tbe  husband  was  not 
entitled  to  possession  of  tbe  land  at  all,  be- 
cause upon  the  death  of  Mrs.  Shields  intes- 
tate the  land  immediately  descended  to  her 
daughter,  including  the  rents  reserved.  The 
husband,  however,  claimed  that,  as  the  rent 
notes  were  made  payable  to  him  and  his 
wife,  the  legal  eltect  thereof  was  that  they 
were  payable  to  him  alone,  and  that  the 
rents  were  thus  appropriated  to  his  use  by 
bis  wife's  appointment.  The  court,  however, 
held  that  the  appointment  was  not  to  the  hus- 
band alone,  but  to  the  husband  and  wife 
Jointly,  and  hence  the  plaintiff's  theory  was 
untenable;  but  the  court  adopted  a  theory 
not  suggested  by  either  party,  and  held  that 
tbe  taking  of  the  notes  payable  to  tbe  hus- 
band and  wife  made  an  estate  by  the  entire- 
ty, and  that  upon  tbe  death  of  tbe  wife  the 
husband  was  entitled  to  the  whole  by  right 
of  survivorship,  and  accordingly  held  that  the 
husband  was  entitled  to  a  Judgment  for  tbe 
notes,  although  he  was  not  entitled  to  a  Judg- 
ment for  tbe  possession  of  tbe  land.  It  must 
be  observed,  however,  that  this  case  arose 
before  the  passage  of  the  married  woman's 
acts,  and  that  tbe  wife  furnished  the  whole 
consideration  for  the  notes,  and  that  tbe 
court  did  not  put  the  decision  upon  the  com- 
mon-law right  of  the  husband  to  reduce  the 
wife's  choses  in  action  to  possession,  but 
treated  it  as  if  they  were  mere  strangers  to 
each  other. 

Cotmsel  for.  defendant  also  cite  many  cases 
from  other  Jurisdictions  which  bold  that 
where  either  of  the  married  couple,  or  where 
any  one  of  two  persons,  furnishes  the  con- 
sideration for  a  note  or  mortgage  or  personal 
property,  and  makes  the  note  or  mortgage 
payable  to  both,  or  takes  the  title  to  the  proi)- 
erty  in  the  names  of  both,  an  estate  by  the 
entirety  will  thereby  be  created  in  law.  On 
the  other  hand,  cotmsel  for  plaintlfTs,  while 
admitting  that  this  is  the  rule  of  law  if  the 
whole  consideration  is  furnished  by  only  one 
of  the  two  persons,  denies  that  such  is  the 
law  where  each  of  tbe  two  persons  fmrnlshes 
a  part  of  tbe  consideration;  and,  in  support 
of  this  contention,  counsel  cite  Wilcox  v. 
Murtha  (Sup.)  68  N.  Y.  Supp.,  loc.  clt  784, 
In  re  Albrecht  (N.  Y.)  32  N.  E.  632,  18  L.  R. 
A.,  loc  clt.  331,  32  .4.m.  St.  Rep.  700,  and 
Walt  V.  Bovee,  35  Mich.  425,  where  this  dis- 
tinction Is  made.  It  will  be  noted  that  Petty 
V.  Styward,  21  Eng.  Rep.  Full  Reprint,  p. 
606,  lays  down  the  same  rule.  Schouler's 
Per.  Prop.  p.  192,  §  156,  speaking  of  the  right 
of  survivorship,  says:  "The  doctrine  of  sur- 
vivorship might  apply  well  enough,  then,  to 
gifts  of  this  sort.  If  so  the  testator  Intended 
It,  though  Intolerable  when  enforced  where 
two  persona  had  bought  and  paid  for  goods 
and  chattels  together,  and  thus  Jointly  ac- 
quired a  title  by  purchase."  And  tbe  same 
author  (p.  193)  says:  "The  modem  rule  In 
equity  is  certainly  to  defeat  a  Joint  tenancy 
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whenever  It  1b  possible."  Dwlght  on  the  Law 
of  Persons  and  Per.  Pro.  p.  458,  says:  "This 
rule  la  modified  by  the  principles  of  equity 
Jurisprudence,  where  each  of  the  parties  ad- 
vances a  part  of  the  consideration  to  pur- 
chase the  chatteL"  WlUlanis  on  Per.  Pro. 
(4th  Ed.)  marg.  p.  3(H>,  says:  "Indeed,  as  a 
general  rule,  Joint  membership  is  not  favored 
in  equity,  on  account  of  the  right  of  sur- 
vivorship which  attaches  to  It  If,  therefore, 
two  or  more  persons  advance  money  by  way 
of  mortgage  or  otherwise,  and  talie  the  se- 
curity to  themselves  Jointly,  and  one  of  them 
die,  the  survivor  will  be  a  trustee  In  equity 
for  the  representatives  of  the  deceased  of  the 
share  advanced  by  him."  Darlington  on  Per. 
Prop.  p.  305,  adopts  the  role  thus  stated  by 
Williams. 

Therefore,  outside  of  this  state,  an  excep- 
tion to  the  general  rule  of  the  right  of  sur- 
vivorship has  grown  up,  in  equity,  where 
each  of  the  two  persons  furnishes  a  part  of 
the  money  with  which  the  personal  chattel  is 
purchased,  or  which  makes  up  the  note  or 
mortgage.  In  Missouri,  since  the  passage  of 
the  married  woman's  acts,  it  has  been  uni- 
formly held  that,  if  a  husband  invests  any 
of  his  wife's  separate  money  acquired  by  ber 
after  said  acts  took  effect  and  in  the  manner 
therein  specified,  together  with  money  of  his 
own,  in  real  estate  in  their  Joint  names,  with- 
out her  express  written  consent  so  to  do.  It 
will  not  create  an  estate  by  the  entirety,  but 
the  wife  will,  by  a  court  of  equity,  be  de- 
creed a  resulting  trust  in  the  land  to  the  ex- 
tent represented  by  her  money.  In  Winn  v. 
Riley,  151  Mo.  CI,  52  S.  W.  27,  74  Am.  St 
Rep.  517,  it  was  held  that,  if  the  husband 
takes  his  wife's  money  arising  as  aforesaid, 
and  uses  It  In  his  business,  bis  wife  could 
treat  him  as  her  debtor  or  as  her  trustee, 
as  she  chose.  In  all  of  these  later  cases, 
except  Wlnn  v.  Riley,  the  investment  of  the 
wife's  separate  money,  with  other  money  of 
the  husband,  was  in  real  estate,  while  here  it 
was  In  personal  property.  But  this  is  an 
immaterial  difference.  For  at  common  law 
there  was  no  difference  between  the  right  of 
survivorship  as  to  real  property  or  as  to  per- 
sonal chattels.  And,  as  hereinbefore  shown, 
section  4600,  Rev.  St.  1899,  excepts  grants  to 
husband  and  wife,  and  leaves  the  rule  as  to 
them  as  It  was  at  common  law,  so  far  as  real 
estate  Is  concerned,  and  the  married  woman's 
acts  have  abolished  the  common-law  unity 
of  the  husband  and  wife,  and  placed  married 
women,  as  to  their  separate  personal,  as  well 
as  their  real,  property,  on  the  same  footing 
toward  their  husbands,  as  any  other  persons 
occupy  toward  each  other. 

The  result  is  that,  not  only  in  the  other 
Jurisdictions  referred  to,  and  according  to  the 
text  writers  quoted  from,  but  also  by  the 
more  recent  dedsiona  of  this  court,  an  estate 
by  the  entirety  does  not  arise,  nor  does  the 
right  of  survivorship  exist,  as  to  real  estate, 
where  the  land  is  purchased  by  the  husband 
without  the  wife's  express  written  consent. 


partly  with  her  separate  money  and  partly 
with  the  money  of  the  husband,  but  the  wife 
will  be  decreed  a  resulting  trust  in  the  land 
by  a  court  of  equity  In  the  proportion  that 
her  money  bears  to  the  total  purchase  price 
of  the  land.  There  is  no  good  reason  why 
the  same  rule  should  not  obtain  where  the 
wife's  separate  money  Is  so  invested  In  per- 
sonal property.  Under  such  circumstances  It 
cannot  be  assumed  or  Inferred  that  she  In- 
tended to  create  a  right  of  survivorship,  for 
she  did  not  act  at  all,  but  it  was  the  unau- 
thorized act  of  the  husband;  and,  as  he  could 
not  directly  reduce  ber  separate  property  to 
his  possession  or  obtain  title  thereto  without 
her  express,  written  consent,  so  he  could  not 
Indirectly  do  so  by  investing  it  In  their  Joint 
names,  and  thns  create  a  right  by  survivor- 
ship in  himself.  It  will  be  noted  that  in  aU 
the  cases  cited  the  wife  was  ignorant  of  and 
took  no  part  in  the  investment  of  her  sep- 
arate money  with  her  husband's  money, 
while  in  the  case  at  bar  the  wife  knew  tliat 
the  note  and  deed  of  trust  representing  their 
Joint  investment  were  made  payable  to  her 
husband  and  herself,  and  consented  to  that 
arrangement,  and  signed  the  written  settle- 
ment upon  which  the  note  and  deed  of  trust 
were  based  and  for  the  payment  of  which 
they  were  given.  This  case,  therefore,  is  in 
this  regard  unlike  any  of  the  cases  hereto- 
fore decided  in  this  state,  but  falls  within 
the  exception  to  the  general  rules  in  refer- 
ence to  estates  by  the  entirety  heretofore 
quoted  from  the  cases  decided  In  other  Ju- 
risdictions and  from  the  text  writers,  to  the 
effect  that  the  right  of  survivorship  does  not 
obtain  where  each  of  the  two  persona  con- 
tributes a  part  of  the  money  invested,  and 
that  a  court  of  equity  will  always  decree  to 
each  his  proiwrtlonate  part  of  the  Investment 
This  exception,  as  herein  pointed  out  and  as 
stated  by  Schouler's  Personal  Property,  rests 
upon  the  principle  that  it  would  be  Intoler- 
able that  the  doctrine  of  survivorship  should 
be  applied  where  two  persons  bought  and 
paid  for  goods  and  chattels  together,  and  thus 
Jointly  acquired  a  title  by  purchase.  The 
conclusion  follows  that  under  the  circumstan- 
ces of  this  case  an  estate  by  the  entirety  or 
a  right  by  survivorship  was  not  created,  but 
that  each  was  entitled  to  their  proportionate 
share  of  the  note  and  deed  of  trust  It  also 
follows  that,  as  the  husband  paid  only  $85 
In  cash,  and  had  the  balance  of  the  bid  of 
$5,000  credited  upon  the  note,  the  money  has 
been  thus  traced  Into  the  land,  and  that  the 
heirs  of  the  wife  are  entitled  to  the  same  in- 
terest in  the  land  that  they  had  In  the  note 
and  mortgage;  that  Is,  the  wife  is  entitled 
to  a  share  equal  to  nine-twentieths  thereof 
and  the  husband  to  the  remainder. 

4.  Over  the  objection  of  the  plaintUfB  the 
husband  was  permitted  to  testify  In  bis  own 
behalf,  and  this  Is  assigned  as  error.  Sec- 
tion 4652,  Rev.  St  1899,  provides  "that  in  all 
actions  where  one  of  the  original  parties  to 
the  contract  or  cause  of  action  in  issue  and 
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on  trial  Is  dead  or  Is  abown  to  the  conrt  to  be 
insane,  the  other  party  to  such  contract 
or  cause  of  action  shall  not  be  admitted  to 
testify  either  In  his  own  favor  or  In  favor  of 
any  ikarty  to  the  action  claiming  under  him." 
The  contract  or  cause  of  action  in  issue  and 
on  trial  In  this  case  was  the  note  and  deed 
of  trust  given  by  Ann  Fury  to  Daniel  John- 
ston and  Mary  Ann  Johnston,  and  the  rights 
of  those  two  payees  in  the  note  and  deed  of 
trust,  and  In  the  land  into  which  the  money 
represented  by  the  note  and  deed  of  trust 
had  become  merged  by  the  act  of  Daniel 
Johnston.  Mrs.  Johnston  was  dead.  Conse- 
quently, under  the  statute,  Daniel  John- 
ston was  an  incompetent  witness.  Curd  v. 
Brown,  148  Mo.,  loc.  dt.  95,  49  S.  W.  990. 
The  plaintiffs  cross-examined  him  only  as 
to  matters  covered  by  his  examination  in 
chief,  and  therefore  they  have  not  waived 
their  right  to  insist  on  this  objection.  The 
record  does  not  support  the  claim  that  the 
plaintiffs  recalled  him  as  their  witness  after 
be  had  finished  testifying  when  called  by  the 
defendants.  He  was  recalled  to  the  witness 
stand  ^fter  an  adjournment  of  the  court; 
but  It  appears  that  he  was  still  on  the  stand 
undergoing  cross-examination  when  the  ad- 
journment was  had,  and  what  took  place 
afterwards  was  only  a  continuation  of  bis 
unfinished  examination. 

5.  Inasmuch  as  the  plaintiffs  waited  from 
IS33,  when  the  deed  of  trust  was  foreclosed, 
until  1900,  when  this  suit  was  begun,  and 
permitted  the  title  to  stand  in  the  name  of 
Daniel  Johnston,  their  rights  must  be  sub- 
ordinated to  the  rights  of  the  Lincoln  Trust 
Company,  that  loaned  the  $7,020  to  him 
upon  the  fhlth  of  the  whole  property.  But, 
as  there  must  be  an  accounting  in  this  case 
between  the  plaintiffs  and  Daniel  Johnston, 
and  as  in  that  accounting  all  such  questions 
must  be  settled,  it  is  unnecessary  todeter^ 
mine  the  rights  of  the  plaintiffs  and  John- 
ston as  to  such  matters  of  accounting  at 
this  stage  of  the  proceedings. 

&  The  heirs,  and  not  the  administrator, 
are  the  proper  parties  to  prosecute  this  ac- 
tion. This  is  a  bill  in  equity  to  declare  a 
resulting  trust  In  land,  and  not  an  action  to 
recover  Mrs.  Johnston's  interest  In  personal 
chattels  or  for  damages  for  a  conversion  of 
a  chose  In  action,  and  therefore  the  heirs, 
and  not  the  administrator,  must  sue. 

For  these  reasons  the  Judgment  of  the  cir- 
cuit court  is  reversed,  and  the  cause  remand- 
ed to  be  proceeded  with  in  accordance  here- 
withL    All  concur. 


STATE  a  rel.  HOBART  v.  SMITH  et  al., 

Judges. 
(Snpreme  Court  of  Missouri.    March  4,  1003.) 

SUPREMB    CO0RT— COURTS    OF    APFBALS-nJTJ- 
RI8DICTION— REVIEW   OP   DECI- 
SION ON  CERTIORARI. 

1.  While,   under  Const.  Amend,  art  6,   {  8, 
the  Supreme  Court  has  a  superintending  con- 


trol over  the  Courts  of  Appeals,  and  the  pow- 
er to  issue  writs  of  mandamas,  quo  warranto, 
and  certiorari,  and  to  hear  and  determine  the 
same,  certiorari  brings  up  only  the  record,  and 
jurisdictional  defects  apparent  therein,  and  will 
not  lie  to  review  a  judgment  of  the  Court  of 
Appeals  on  the  merits. 

■2.  Under  Const.  Amend,  art.  6,  i  8,  defining 
the  jurisdiction  of  the  Courts  of  Appeals,  and 
excluding  the  cognizance  of  constitutional  ques- 
tions therefrom,  where  an  opinion  of  the  Court 
of  Appeals  shows  that  in  reaching  its  decision 
no  constitutional  questions  were  considered  or 
involved,  an^  it  does  not  appear  that  the  court 
in  any  way  exceeded  its  jurisdiction,  as  defin- 
ed in  the  Constitution,  certiorari  will  not  lie  to 
review  its  decision. 

3.  Under  Const.  Amend,  art.  6,  §  6,  providing 
that  the  Court  of  Appeals  must  certify  a  cause 
to  the  Supreme  Court  when  any  one  of  the 
judges  deems  its  opinion  contrary  to  a  pre- 
vious decision  of  the  Courts  of  Appeals  or  Su- 
preme Court,  and  that  the  last  previous  ruling 
of  the  Supreme  Conrt  shall  be  controlling  au- 
thority on  the  Courts  of  Appeals,  the  fact  that 
the  Court  of  Appeals  has  not  followed  the  rul- 
ings of  the  Supreme  Court  or  of  the  Courts  of 
Appeals  will  not  entitle  the  aggrieved  party  to 
have  its  opinion  reviewed  on  certiorari  in  the 
Supreme  Court  when  no  judge  of  the  Court  of 
Appeals  deems  the  opinion  contrary  to  such 
ruling  or  decision. 

In  Banc.  Certiorari  by  the  state,  on  rela- 
tion of  Byron  F.  Hobart,  against  Jackson  Ia 
Sudth  and  others.  Judges  of  the  Kansas  City 
Court  of  Appeals.  On  motion  to  quash.  Mo- 
tion granted. 

On  the  23d  day  of  June,  1902,  r^ator  sued 
out  before  one  of  the  members  of  this  court 
a' writ  of  certiorari,  directed  to  respondents. 
Judges  of  the  Kansas  City  Court  of  Appeals, 
returnable  on  the  14th  day  of  October,  13'i2, 
alleging  In  the  petition  for  said  writ  that  the 
Judgment  of  that  court  in  affirmance  of  tlie 
court  below,  rendered  June  2,  1902,  was 
against  numerous  decisions  rendered  by  the 
St.  Louis  Court  of  Appeals  and  by  the  Su- 
preme Court;  that  the  construction  put  upon 
section  2786,  art  6,  c.  42,  Rev.  St  1889,  relat- 
ing to  the  effect  of  the  consolidation  of  busi- 
ness corporations,  was  contrary  to  the  fed- 
eral and  state  Constitutions,  guarantying  due 
process  of  law,  and  ivohiblting  the  states 
from  impairing  the  obligations  of  contracts, 
and  that  said  court  had  proceeded  irregularly 
and  had  exceeded  its  Jurisdiction  in  a  certain 
matter  pending  before  them,  wherein  the 
Springfield  Lighting  Company  was  respondent 
and  plaintiff,  and  Byron  F.  Hobart  was  ap- 
pellant and  defendant— commanding  respond- 
ents that  they  cause  to  be  certified  ottlclally 
to  the  Supreme  Court  all  of  the  pleadings  in 
said  cause,  with  all  their  acts  and  proceedings 
In  connection  therewith,  and  In  the  mean- 
time they  proceed  no  further  therein.  The 
writ  was  duly  served  upon  respondents  on 
the  24th  day  of  June,  1902.  Thereafter,  on 
January  27,  1903,  respondents  filed  their  mo- 
tion to  quash  the  writ  and  dismiss  the  cause 
upon  the  following  grounds: 

"(1)  Because  the  writ  was  improvldently 
issued. 

"(2)  Because,  upon  the  petition  and  return 
in  this  case,  it  fully  appears  thatthe  E^nsas 
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City  Court  of  Appeals  bad  full  Jurisdiction, 
under  the  Constitution  and  laws  of  this  state, 
to  adjudicate  upon  the  matters  Involved  in 
said  case  of  The  Lighting  Company  v.  Byron 
F.  Hobart,  and  acted  throughout  within  its 
jurisdiction,  and  that  there  Is  no  ground  what- 
ever upon  which  to  base  this  proceeding. 

"(3)  Because  the  Judgment  and  opinion  of 
the  Kansas  City  Court  of  Appeals  was  ren- 
dered and  concurred  In  by  all  the  members  of 
said  court;  that  no  one  of  said  Judges  certi- 
fied or  claimed  that  such  decision  was  con- 
trary to  any  opinion  of  either  of  the  Courts 
of  Appeals  in  this  state  or  of  this  court;  that 
there  was  no  constitutional  question  raised 
or  preserved  in  the  trial  court,  and  hence  the 
Judgment  and  opinion  of  the  Kansas  City 
Court  of  Appeals  In  that  case  is  not  review- 
able by  this  court  for  any  mere  alleged  errors 
of  law  committed  by  it. 

"(4)  Because  the  record  In  this  case  shows 
that  the  Kansas  City  Court  of  Appeals  pro- 
ceeded regularly  within  its  Jurisdiction  in 
said  cause,  and  that  its  action  is  not  review- 
able upon  its  merits  or  upon  the  law  by  this 
court;  that  review  of  the  action  of  the  Kan- 
sas City  Court  of  Appeals  in  this  proceeding, 
which,  in  effect,  would  constitute  an  appeal 
to  this  court,  cannot  be  had  through  certi- 
orari in  cases  like  this,  where  the  laws  of  the 
state  expressly  deny  an  appeal,  and  make  the 
decision  of  the  Kansas  City  Court  of  Ap- 
peals final." 

The  petition  for  the  writ  sets  out  the  entire 
record  in  the  original  case,  as  well,  also,  as 
the  opinion  filed  in  the  case  by  the  Court  of 
Appeals;  but,  for  the  purposes  of  a  deter- 
mination of  this  proceeding,  it  Is  only  neces- 
sary to  set  out  that  opinion,  as  It  contains  a 
full  and  fair  statement  of  the  facts  In  the 
original  case,  and  the  reasons  for  the  conclu- 
sions reached.    It  is  as  follows: 

"It  appears  from  the  allegations  of  the 
plaintlfT's  petition  that  the  Springfield  Elec- 
tric Lighting  Company,  the  Springfield  Gas- 
light Company,  and  the  Metropolitan  Electric 
Railway  Company  were  each  corporations 
created  and  organized  under  the  provisions  of 
article  8,  c  42,  Rev.  St  1889,  and  that  the 
first  two  of  them  were  on  the  30th  of  June, 
1893,  under  the  authority  conferred  by  sec- 
tion 2786  of  said  article,  consolidated  and 
united  under  the  name  of  the  Springfield 
Lighting  Company,  the  plaintiff.  It  further 
appears  that  some  time  prior  to  the  said  con- 
solidation the  said  Metropolitan  Electric  Rail- 
way Company  entered  into  a  written  con- 
tract with  the  said  Springfield  Electric  Light 
Company  whereby  the  former  agreed  and 
bound  itself  to  furnish  and  supply  the  latter 
power  to  operate  its  lighting  apparatus,  aa 
therein  specified,  for  a  period  of  ten  years. 
It  still  further  appears  tliat  at  the  time  of 
the  entering  into  said  contract  the  said  Met- 
ropolitan Electric  Street  Railway  Company 
and  Hobart,  the  defendant,  entered  into  a  cer- 
tain bond,  by  which  they  bound  themselves 
to  pay  the  said  Springfield  Electric  Light 


Company  the  sum  of  three  thousand  dollars, 
conditioned  that  if  said  Metropolitan  Electric 
Railway  Cbmpany  should  do  and  perform,  on 
its  part,  all  the  conditions  required  of  It  by 
the  terms  of  said  contract,  fully  and  complete- 
ly, then  the  said  bond  was  to  be  void;  other- 
wise to  remain  in  full  force.  It  is  also  far- 
ther disclosed  by  the  allegations  of  the  peti- 
tion that,  at  the  time  the  said  contract  was 
ent^ed  into,  the  Springfield  Electric  Lighting 
Company  was  engaged  in  furnishing  light 
both  to  the  city  and  to  individuals  therein, 
and  that  after  the  creation  of  the  consolidat- 
ed company,  tiie  plaintiff,  'holding  and  en- 
Joying  all  the  rights,  privileges,  power,  fran- 
chises, and  property  belonging  to  each  of  tbe 
incorporations  out  of  which  it  was  formed,' 
continued  to  furnish  light  to  the  said  city 
and  individuals  therein,  as  the  said  Spring- 
field Electric  Light  Company  had  done,  and 
that  the  said  Metropolitan  Electric  Railway 
Company  supplied  It  with  power,  and  other- 
wise complied  with  the  requirements  of  said 
contract  as  it  had  done  before  the  consolida- 
tion, until  a  certain  named  date,  when  it  re- 
fused farther  compliance,  etc.  Tbe  defend- 
ant Interposed  a  demurrer  to  the  petition  on 
the  ground  that  it  shows  upon  its  face  that 
the  alleged  bond  upon  which  defendant  was 
security  was  given  to  the  Springfield  Electric 
Lighting  Company  as  obligee,  while  the  plain- 
tiff In  this  case  is  a  separate  and  different  le- 
gal entity.  The  court  overruled  the  demur- 
rer, and  the  defendant  having  elected  to  stand 
thereon,  and  declining  to  plead  furtb«r.  Judg- 
ment was  given  for  the  plaintiff. 

"The  defendant,  by  his  appeal,  has  brought 
before  us  for  review  the  action  of  the  trial 
court  In  overruling  his  demurrer  to  the  peti- 
tion. In  support  of  the  ground  of  such  de- 
murrer the  defendant  contends  (1)  that  the 
defendant,  as  surety,  bound  himself  to  'in- 
demnify the  Sprin^eld  Electric  Lighting 
Company  for  the  failure  of  the  Metropolitan 
Electric  Railway  Company  to  supply  electric 
power  to  that  company,  but  did  not  bind  him- 
self to  indemnify  the  plaintiff,  another  and 
different  legal  entity;  and  (2)  that  by  reason 
of  the  amalgamation  of  the  Springfield  Elec- 
tric Light  Company  with  the  Springfield  Gas- 
light Company,  and  by  which  another  com- 
pany was  formed,  it  was  made  impossible 
for  the  Springfield  Electric  Railway  Com- 
pany to  furnish  electric  power  to  the  Spring- 
field Electric  liightlng  Company.  If  these 
contentions  can  be  sustained,  it  is  quite 
manifest  that  the  demurrer  should  have  been 
sustained,  and  whether  or  not  they  should 
be  is  to  be  determined  by  the  construction 
placed  upon  the  contract  of  suretyship. 

"It  appears  that  the  rule  prevailing  in  re- 
spect to  ordinary  contracts  of  suretyship  is 
that  the  surety  is  the  favorite  of  the  laws, 
and  has  the  right  to  stand  upon  the  strict 
terms  of  his  obligation.  Brandt  on  Surety- 
ship, {  97;  Bayless  on  Sureties,  144,  145, 
260.  He  cannot  be  carried  beyond  his  con- 
tract     The  contract  made  by  tbe  parties 


Digitized  by  VjOOQIC 


Mo.) 


STATE  y.  SMITH. 


213 


must  be  Judged  of,  and  not  another  aubstitn- 
ed  In  its  stead.  It  cannot  be  varied  -without 
Ms  consent,  and  a  surety  for  a  definite 
engagement  shall  not  be  extended  to  an  In- 
definite one.  Ludlow  v.  Simond,  2  Calues 
Cas.  1.  It  was  declared  by  the  Supreme 
Court  of  the  United  States  In  Miller  t.  Stew- 
art, 9  Wheat.  680,  6  L.  Ed.  188,  that  'noth- 
ing can  be  clearer,  both  upon  principle  and 
authority,  than  the  doctrine  that  the  liabil- 
ity of  a  surety  is  not  to  be  extended  by  Im- 
plication beyond  the  terms  of  his  contract. 
To  the  extent  and  in  the  manner  and  under 
the  circumstances  pointed  out  In  his  obliga- 
tion, he  Is  bound,  and  no  further.  It  is  not 
saffident  that  be  sustain  no  injury  by  a 
change  In  the  contract,  or  that  it  even  may 
be  for  bis  benefit  He  has  a  right  to  stand 
upon  the  very  terms  of  his  contract,  and  If 
he  does  not  assent  to  any  variation  of  It,  and 
that  variation  is  made,  it  Is  fatal.'  In  State 
T.  Hedary.  17  Ohio,  565,  It  Is  said  that  'the 
bond  speaks  for  itself,  and  the  law  is  that 
it  shall  so  speali,  and  that  the  liability  of 
the  surety  is  limited  to  the  exact  letter  of  the 
bond.  Sureties  stand  upon  the  words  of  the 
bond,  and,  if  the  words  will  not  make  them 
liable,  nothing  can.  There  Is  no  construction 
—no  equities  against  sureties.  If  a  bond 
cannot  have  effect  according  to  its  exact 
words,  the  law  does  not  authorize  the  court 
to  give  it  effect  in  some  other  way  in  order 
that  It  may  prevail.'  The  two  last  above 
excerpts  were  quoted  with  approval  in  Nof- 
singer  y.  Hartnett,  84  Mo.  549.  And  the  case 
from  which  the  former  (Miller  v.  Stewart)  is 
qaoted  has  been  referred  to  approvingly  in 
Llonberger  v.  Krleger,  88  Mo.  160,  and  in 
Blalr  V.  Ins.  Co.,  10  Mo.  560,  47  Am.  Dec. 
129.  The  rule  of  strictlssimi  Juris,  as  appli- 
cable to  the  Intei-pretatlon  of  the  contracts  of 
sureties,  was  first  announced  in  this  state 
in  the  opinion  of  Judge  Scott  in  Blalr  v. 
Ins.  Co.,  supra,  and  all  the  subsequent  cases 
(cited  in  defendant's  brief)  have  uniformly 
and  unvaryingly  followed  It,  so  that  it  (the 
rule)  may  be  said  to  have  become  firmly  es- 
tablished In  the  Jurisprudence  of  this  state. 
And  while  the  contract  of  a  surety  is  to  be 
construed  strictlssimi  Juris,  which  means 
that  It  cannot  be  altered  without  his  consent, 
and  that  be  is  only  bound  to  the  extent  that 
be  thereby  agreed  to  be  so  bound,  yet,  aside 
from  tills,  it  must  be  construed  like  any 
other  contract;  Id  est,  according  to  the  in- 
tention of  the  parties.  Beers  v.  Wolf,  116 
Mo.  179,  22  S.  W.  620;  Harburg  v.  Kumpf, 
151  Mo.  16,  62  S.  W.  19. 

"2.  tip  to  the  time  of  the  consolidation 
there  was  a  complete  performance  of  the 
contract  on  the  part  of  the  Metropolitan  Elec- 
tric Hallway  Company.  The  noncompliance 
or  default  complained  of  took  place  after 
snob  consolidation,  so  that  the  question  aris- 
ing, and  decisive  of  the  case,  is  whether  or 
not  the  defendant,  under  his  contract  of  sure- 
tyship, is  bound  to  indemnify  the  consolidat- 
ed corporation    (the   plaintiff)    against  any 


damage  or  loss  sastained  by  It  In  conse- 
quence of  the  failure  of  the  Metropolitan  Elec- 
tric Railway  Company  to  furnish  to  it  the 
electric  power  which  it  (the  said  ■Metropolitan 
Electric  Railway  Company)  had  agreed  to  f ur- 
nisb  under  Its  contract  with  the  Springfield 
Electric  Lighting  Company.  A  corporation 
of  the  class  to  which  the  Springfield  Electric 
Lighting  Company  belonged  may,  under  the 
statute  (section  971,  Rev.  St.  1899)  change  its 
name  without  In  'any  wise  affecting  its 
rights,  privileges,  or  liabilities,'  but  we  have 
no  such  case  here.  But  on  the  contrary  the 
plaintiff  is  a  legal  entity  created  by  the  con- 
solidation, under  the  statute  (section  2786, 
Rev.  St.  1889;  section -1334,  Rev.  St  1899), 
of  two  corporations  whose  business  was  of 
the  fime  general  nature.  The  plaintiff  was 
the  ivsue  of  this  union,  and  cannot  be  said 
to  be  either  the  one  or  the  other  of  them, 
any  more  than  a  child  can  be  said  to  be 
either  its  father  or  mother.  And  the  section 
of  the  statute  last  cited  declares  that  the  re- 
sult of  such  consolidation  shall  be  to  create 
'one  consolidated  corporation  holding,  enjoy- 
ing all  the  rights,  privileges,  power,  fran- 
chises, and  property  belonging  to  each.'  The 
effect  of  the  agreement  of  consolidation  un- 
der the  statute  (section  1334)  is,  as  we  think, 
to  transfer  all  the  'rights,  privileges,  and 
property'  of  each  of  the  consolidating  corpor- 
ations to  the  new  corporation.  Included  in 
this  transfer  was  the  contract  between  the 
electric  railway  and  the  electric  light  com- 
pany, which  carried  with  it,  as  an  incident, 
the  undertaking  of  the  surety,  the  defendant; 
even  though  said  imdertaking  was  not  in  ex- 
press terms  transferred  with  the  said  prin- 
cipal obligation.  The  manifest  purpose  of  the 
statute  in  such  cases  is  to  give  the  consolidat- 
ed corporation  tiie  benefit  of  all  the  rights  of 
every  kind,  including  such  as  that  here,  and 
a  right  of  action  thereon.  And  this  construc- 
tion of  the  statute  finds  support  in  adjudi- 
cations somewhat  similar  to  this.  Cady  v. 
Sheldon,  38  Barb.  104;  Claflin  v.  Ostrom,  54 
N.  Y.  581;  Craig  v.  I'arkis,  40  N.  Y.  181,  100 
Am.  Doc.  469;  Waldron  v.  Harrlng,  28  Mich. 
493:  Bank  v.  Carpenter,  41  Iowa,  518;  Rev. 
St  1899,  {  540,  and  cases  cited  In  note  "b." 
In  an  English  case— Railway  v.  Cochrane,  9 
Excb.  197— where  a  surety  executed  a  bond 
conditioned  for  the  faithful  service  of  a  clerk 
of  a  railway  company,  and  during  the  con- 
tinuance of  the  service  that  company  and  an- 
other company  were  consolidated  under  a 
statute  which  provided  that  all  bonds,  etc., 
entered  into  in  favor  of  the  old  companies, 
should  be  effectual  in  favor  of  the  new,  it 
was  held  that  the  surety  was  liable  to  the 
latter  for  the  default  of  the  clerk  after  the 
consolidation,  since  the  undertaking  of  the 
surety  was  in  no  way  enlarged  by  such  con- 
solidation. 

"It  has  been  held  in  this  state  that  where 
a  consolidation  of  two  or  more  railway  com- 
panies had  taken  place  under  statutes  some- 
what analogous  to  that  here,   the  effect  of 
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such  consolidation  was  to  dissolve  the  corpo- 
rations so  consolidated,  and  to  create  a  new 
corporation.  State  v.  Lesueur,  145  Mo.  322, 
46  S.  W.  1075;  State  ▼.  Railway,  99  Mo. 
41,  12  S.  W.  290,  6  L.  R.  A.  222;  Evans  v. 
Railway,  106  Mo.  594,  17  S.  W.  489.  Ordi- 
narily the  effect  of  the  consolidation  ol  two 
or  more  corporations  into  one  would  be  to 
dissolve  all  of  them  and  create  a  new  cor- 
poration, unless  there  be  something  In  the 
statute  authorizing  the  consolidation  provid- 
ing that  it  shall  have  a  different  effect  In 
Kiulon  V.  Railway,  39  Mo.  App.  382,  it  was 
said  that  'by  the  contract  of  consolidation 
all  property  belonging  to  the  old  companies, 
Including  their  corporate  privileges  and  fran- 
chises, transferred  to  the  consolidated  com- 
pany, and  there  Is  nothing  left  to  sustain  the 
corporate  life  of  the  original  corporations. 
*  •  •  The  old  companies  by  their  volun- 
tary act  completely  merge  their  separate  cor- 
porate existence,  and,  strictly  speaking,  a 
new  entity  is  thereby  formed.  •  •  •  Lit- 
erally speaking,  it  Is  a  new  corporation,  but 
substantially  it  is  but  the  continuation  of 
the  old  companies  under  the  new  name. 
Evans'  Adm'r  v.  Bank,  79  Mo.  182.  •  *  • 
Technically  speaking,  however,  and  for  gen- 
eral purposes,  it  may  be  conceded  that  the 
consolidated  company  Is  a  new  corporation; 
but,  touching  the  business  of  the  old  com- 
panies and  the  rights  of  their  respective  cred- 
itors, we  think  the  consolidated  company 
ought  to  be  regarded  as  the  continuation  of 
the  old  companies  under  a  new  name,  and 
that,  to  that  extent,  It  ought  to  be  regarded 
as  a  new  corporation.'  And  a  similar  state- 
ment of  the  law  is  to  be  found  in  State  v. 
Garroutte,  67  Mo.  445,  and  In  section  956 
of  Morawetz  on  Private  Corporations.  In 
Klnion  v.  Railway,  39  Mo.  App.  574,  It  was 
said:  'An  examination  of  the  decisions  will, 
we  think,'  show  that  in  a  Judicial  sense,  and 
so  far  as  regards  any  right  of  action  that 
existed  against  either  of  the  corporations  pri- 
or to  their  being  united,  the  effect  of  the 
consolidation  is  not  more  than  a  change  of 
name.  •  •  •  The  new  corporation  suc- 
ceeds to  the  proprietary  rights  of  the  old 
without  any  new  conveyances.'  Thompson 
V.  Abbott,  61  Mo.  176;  State  v.  Green  Coun- 
ty, 54  Mo.  540;  Berry  v.  Railway,  52  Kan. 
759,  34  Pac.  805,  39  Am.  St  Rep.  371.  In 
1  Thompson  on  Corporations,  !  365,  It  is  stat- 
ed to  be  the  general  rule  that  the  new  com- 
pany succeeds  to  the  rights,  duties,  obliga- 
tions, and  liabilities  of  the  constituent  com- 
panies, whether  arising  ex  contractu  or  ex 
delicto.  And  so  it  has  been  held  that  such 
company  succeeds  to  whatever  rights  each 
of  the  old  companies  possessed  in  respect  to 
municipal  aid,  and  that,  where  such  aid  had 
been  voted  to  either  of  the  constituent  com- 
panies before  the  consolidation,  it  was  enti- 
tled to  the  bonds.  Smith  v.  Clark  County, 
54  Mo.  58;  State  v.  Greene  County,  64  Mo. 
540;  Railway  v.  Marlon  County,  36  Mo.  294; 
Henry  County  t.  Nlcolay,  95  U.  S.  619,  24 


L.  Ed.  394;  Callaway  Co.  T.  Foster.  93  U. 
S.  567,  23  L.  Ed.  911;  Scotland  Co.  v.  Thom- 
as, 94  U.  S.  682,  24  L.  Ed.  219.  And  It  has 
been  held  further  that  the  new  company  is 
the  heir  to  the  obligations  of  the  old,  and. 
If  the  former  refuse  to  carry  out  the  obliga- 
tions of  the  latter,  the  obligee  can  maintain 
an  action  against  it  for  resulting  damages. 
Ins.  Co.  V.  Railway,  149  Mass.  214,  21  N.  E. 
364;  1  Thompson  on  Private  Corp.  %  382. 
No  reason  is  seen  why  a  consolidated  busi- 
ness corporation,  created  under  said  section 
1334,  Rev.  St  1899  (section  2786,  Rev.  St 
1889),  will  not  'hold  and  enjoy  all  the  rights, 
privileges,  franchises,  and  property,'  and  be 
subject  to  all  the  liabilities,  to  the  same  ex- 
tent as  a  railway  company  which  is  the  re- 
sult of  the  amnlgamation  of  two  or  more 
companies,  under  section  2567,  Rev.  St  1889, 
nor  why  what  has  been  said  by  us  in  re- 
lation to  the  status  of  the  latter  will  not 
apply  as  well  to  the  former. 

"From  an  examination  of  the  numerous 
authorities  to  which  we  have  been  dted  by 
counsel,  we  can  reach  no  other  conclusion 
than  that  where  two  or  more  business  com- 
panies are  consolidated  under  section  1334, 
the  constituent  corporations  become  dissolv- 
ed or  extinguished,  and  that  the  amalgamat- 
ed corporation  is  a  new  corporation,  but  that 
touching  the  business  of  the  old  corpora- 
tions, and  as  to  their  respective  debtors  and 
creditors,  the  consolidated  company  is  to  be 
regarded  as  the  continuation  of  the  old  com- 
panies under  a  new  name,  and  that,  as  to  the 
defendant  it  is  to  be  regarded  as  if  it  had 
been  named  as  obligee  in  the  bond  In  the 
first  instance.  The  bond  here  must  be  un- 
derstood and  read  in  the  light  of  the  exist- 
ing law.  To  consolidate  is  one  of  the  stat- 
utory powers  of  business  corporations,  and 
parties  contracting  with  them  are  presumed 
to  know  that  such  is  the  law  of  their  crea- 
tion. Lionberger  v.  Krieger,  88  Mo.  160; 
Hanna  v.  Railway,  20  Ind.  30.  If  the  statute 
relating  to  the  consolidation  of  business  cor- 
porations were  read  into  the  contract  of 
suretyship  under  consideration,  as  we  think 
it  should  be  (Caston  Stafford,  Receiver,  etc. 
[decided  by  us  at  last  term]  92  Mo.  App.  182), 
then  there  is  left  to  the  defendant  little  or 
no  ground  for  complaint  He  could  not  then 
be  heard  to  claim  that  the  consolidation  was 
not  contemplated  by  the  parties  or  provided 
for  in  the  contract.  When  we  view  the  con- 
tract of  suretyship  in  its  entirety  (that  Is  to 
say,  with  the  provision  of  section  1334,  Rev. 
St.,  read  into  It),  we  experience  no  difficulty 
in  reacliing  the  conclusion  that  the  obligation 
of  the  defendant  extended  to  the  plaintiff, 
and  covered  the  default  of  the  Springfield 
Electric  Railway  Company  occurring  after 
the  consolidation.  By  such  contract  it  was, 
as  we  think,  understood  that  the  obligee 
therein  was  accorded  the  right  and  privilege 
to  do  the  things  authorized  by  that  part  of 
such  contract  as  was  supplied  by  the  statute, 
or,  in  other  words,  the  obligor  by  the  con- 
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tract,  In  effect,  aald  to  tbe  obligee,  'If  yon, 
in  tbe  course  of  your  buHlneas,  deem  it  for 
your  interest  to  consolidate  with  another 
company  and  continue  in  business  under  a 
new  name,  you  bereby  have  my  consent  to 
do  so.'  Tbe  consolidation  and  merger  of 
tlie  obligee  may  therefore  be  said  to  have 
been  done  with  the  consent  and  by  the  au- 
tbority  of  the  defendant.  It  results  that  if 
there  was  an  alteration  in  the  contract  as 
to  the  name  of  the  obligee,  brought  about 
in  that  way,  it  was  made  with  the  consent  of 
the  obligor  therein  given. 

"It  seems  that  after  the  consolidation  took 
place  the  Springfield  Electric  Railway  Com- 
pany continued  to  furnish  electric  power  to 
tbe  new  company  as  it  had  to  tbe  old.  It 
not  only  supplied  power,  but  made  out  bills, 
and  collected  the  compensation  allowed  by 
the  contract  of  the  new  company  just  as  it 
bad  of  tbe  old.  These  acts  of  the  parties 
afford  a  liasis  on  which  to  rest  the  construc- 
tion of  the  contract  as  made  by  us.  Whar- 
ton on  Contracts,  S  653.  Crane  v.  Specht, 
39  Neb.  123,  57  N.  W.  1015,  42  Am.  St.  Rep. 
562,  was  not  where  the  change  In  the  name 
of  the  obligee  was  brought  about  by  a  con- 
solidation of  two  corporations.  The  change 
VM  doubtless  accomplished  under  a  statute 
like  our  section  971,  Rev.  St.  It  was  held 
that  tbe  change  in  tbe  name  of  tbe  obligee 
corporation  deprived  it  of  the  right  to  recov- 
er on  tbe  contract  of  guaranty  given  it  by 
tbe  defendant  In  its  former  name.  Whether 
or  not  that  case  was  rightly  decided,  we 
need  not  stop  to  consider,  since  it  does  not 
appear  that  there  were  any  such  statutory 
provisions  applicable  to  it  as  those  which 
have  largely  influenced  our  decision  in  this. 
The  case  most  nearly  like  that  before  us 
is  that  of  Railway  v.  Harklns,  149  Pa.  121, 
24  Atl.  175.  It  was  where  one  railway  com- 
pany, wUch  liad  leased  another,  took  a  bond, 
with  sureties,  from  one  of  its  employes,  and 
subsequently  the  two  companies  were  con- 
solidated under  the  statute,  and,  under  a  new 
name,  the  same  business  was  continued.  It 
was  held  that  the  sureties  were  liable  for 
tlte  employe's  defalcation  after  the  consolida- 
tion. 

"After  a  full  examination  of  the  points  and 
authorities  urged  upon  our  attention  by  the 
(lefendant,  we  have  not  been  persuaded  ttiat 
tbe  objections  suggested  in  Ills  demurrer  to 
tbe  plaintlfTs  petition  were  well  taken,  and 
It  therefore  follows  tliat  the  Judgment  must 
be  affirmed." 

Thoa.  A.  Sherwood  and  Adiel  Sherwood, 
for  relator.  Jas.  B.  Vaughan,  for  respond- 
ents. 

BURGESS,  J.  (after  stating  the  facts). 
Tbe  first  question  with  wlilcb  we  are  con- 
fronted is  as  to  whether  or  not  certiorari 
can  be  resorted  to  for  tbe  purpose  of  Iiaving 
this  court  quash  the  judgment  of  the  Court 
of  Appeals,  and  remit  the  record  to  the  dr- 
colt  conr^  with  Instmctions  to  sustain  the 


demurrer  to  the  petition.  While  by  the  Con- 
stitution (sections  3  and  8  of  article  6)  tbe 
Supreme  Court  has  a  superintending  control 
of  tbe  Ck>urt8  of  Appeals,  and  the  power 
to  issue  writs  of  mandamus,  quo  warranto, 
certiorari,  and  other  original  remedial  writs, 
and  to  hear  and  determine  the  same,  as  a 
general  rule  certiorari  only  lies  where  a  writ 
of  error  or  an  appeal  will  not  lie,  but  does 
not  lie  as  a  matter  of  course  in  all  cases 
where  an  appeal  or  writ  of  error  will  not 
lie.  In  this  case  neither  a  writ  of  error 
nor  an  appeal  would  lie,  so  that  the  judg- 
ment of  the  Court  of  Appeals  is  conclusive 
upon  the  relator  unless  the  action  of  that 
court  can  be  reviewed  by  this  proceeding, 
and,  if  erroneous,  corrected.  Certiorari  "only 
brings  up  the  record,  and  can  only  reach 
errors  or  defects  which  appear  on  the  face 
of  the  record  of  the  tribunal  to  which  it  is 
issued,  and  which  are  jurisdictional  In  their 
nature"  (State  ex  rel.  Teasdale  v.  Smith,  101 
Mo.  174.  14  S.  W.  108;  Railroad  v.  State 
Board,  64  Mo.  294;  State  ex  rel.  Mo.  Pac. 
Ry.  Co.  v.  Bdvrards,  104  Mo.  125,  16  S.  W. 
117;  State  ex  rel.  v.  Dobson,  13&  Mo.  1,  86 
S.  W.  238),  and  no  error  or  defect  appears 
from  the  record  In  this  case.  That  the  Court 
of  Appeals  had  the  sole  and  exclusive  Juris- 
diction  to  bear  and  determine  the  appeal 
in  the  case  In  question,  there  can  be  no  doubt. 
No  other  court  had  jurisdiction  of  that  ap- 
peal, and  when  that  court  became  vested 
with  Jurisdiction  of  the  appeal  it  unquestion- 
ably had  the  right  to  render  such  judgment 
as  in  its  opinion  should  liave  been  given 
by  tbe  trial  court  (State  ex  rel.  v.  St  Louis 
Court  of  Appeals,  99  Mo.  216,  12  S.  W.  661), 
even  though  erroneous;  and  its  ruling,  unless 
in  excess  of  its  jurisdiction,  cannot  be  re- 
viewed by  certiorari.  The  only  conditions 
upon  which  causes  pending  in  the  Courts  of 
Appeal,  of  which  they  have  jurisdiction,  can 
be  certified  to  th'e  Supreme  Court,  are  those 
provided  for  by  section  6,  art  6^  of  the 
Amendments  to  the  Constitution,  entitled 
"Courts  of  Appeals,"  which  reads  as  follows: 
"When  any  one  of  said  C!ourts  of  Appeals 
shall  in  any  cause  or  proceeding  render  a 
decision  which  any  one  of  the  judges  therein 
sitting  shall  deem  contrary  to  any  previous 
decision  of  any  one  of  said  courts  of  appeals, 
or  of  the  Supreme  Court,  tbe  said  Court  of 
Appeals  must  of  its  own  motion,  pending 
the  same  term  and  not  afterwards,  certify 
and  transfer  said  cause  or  proceeding  and 
the  original  transcript  therein  to  the  Su- 
preme Court  and  thereupon  the  Supreme 
Court  must  rehear  and  detertnine  said  cause 
or  proceeding,  as  in  case  of  jurisdiction  ob- 
tained by  ordinary  appellate  process;  and 
the  last  previous  rulings  of  the  Supreme 
Court  on  any  question  of  law  or  equity 
sliall,  in  all  cases,  be  controlling  authority 
in  said  Courts  of  Appeals."  It  Is  obviouB 
tliat  the  case  does  not  fall  within  either  of 
those  conditions.  But  the  contention  of  the 
relator  is: 
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"(1)  That  the  declelon  of  the  court  makes  a 
contract  tor  the  appellant,  which  the  appel- 
lant never  made,  and  after  making  by  con- 
struction a  new  contract  tor  the  appellant, 
which  he  never  made  and  never  intended  to 
make,  the  court  by  its  opinion  and  decision 
enforces  that  contract  against  the  appellant, 
and  thereby  denies  him  due  process  of  law 
and  equal  protection  of  the  laws;  violating 
section  30,  art  2,  of  the  Constitution  of  Mis- 
souri, and  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States. 

"(2)  That  the  decision  is  in  direct  conflict 
with  numerous  decisions  of  this  court  and  of 
the  Courts  of  Appeals  [citing  them]. 

"(3)  Because  this  court,  in  rendering  its 
opinion  and  deciding  this  case,  lias  not  com- 
plied with  the  requirements  of  the  Missouri 
Constitution,  which  vests  jurisdiction,  in 
this:  This  court,  in  deciding  tliis  case  and 
writing  its  opinion,  and  entering  its  judg- 
ment herein,  lias  not  followed  the  last  con- 
trolling decision  of  the  Supreme  Court  of 
Missouri,  and  this  court  lias,  in  deciding 
this  case,  made  a  decision  contrary  to  the 
decision  up<5n  similar  facta  and  similar  ques- 
tions of  law  decided  to  the  contrary  by  the 
St  Louis  Court  of  Appeals,  and  for  both  of 
these  reasons  this  case  should  be  transferred 
to  the  Supreme  Court  for  final  detcrmiuation. 

"(4)  For  the  reason  that  this  court  holds 
that  the  provision  of  section  2786  of  the  Re- 
vised Statutes  of  1889,  which  declares  that 
the  new  corporation  should  have  'all  the 
rights,  privileges,  powers,  franchises,  and 
properties  belonging  to  each,'  transfers  to 
the  consolidated  corporation  the  right  of  one 
of  the  corporations  to  require  a  surety  upon 
a  bond  running  in  favor  of  that  corporation 
to  respond  to  the  consolidated  corporation, 
when  at  the  time  of  the  consolidation  of  the 
two  corporations  there  was  no  default  ui)on 
the  contract  which  the  surety's  obligation 
was  given  to  secure;  and  thereby,  without 
any  authority,  we  submit,  to  justify  such  ac- 
tion, this  court  has  made  a  contract  for  the 
surety  which  the  surety  never  made,  never 
intended  to  make,' and  has  made  the  surety 
liable  to  a  corporation  which  was  not  In  ex- 
istence at  the  time  the  surety  signed  his  ob- 
ligation, and  compelled  the  surety  to  respond 
to  a  i>erson  to  whom  he  never  agreed  to  be- 
come liable  and  with  whom  be  never  made 
any  contract  and  therefore  the  court  denies 
to  the  surety  (the  appellant  in  this  case)  due 
process  of  law  and  the  equal  protection  of  the 
law,  and  thereby  deprives  him  of  his  prop- 
erty, contrary  to  the  Constitutions  of  the 
United  States  and  the  state  of  Missouri,  and ' 
particularly  contrary  to  section  30  of  article 
2  of  the  Missouri  Constitution  and  the  four- 
teenth amendment  of  the  Constitution  of  the 
United  States,  and  thereby  impairs  the  obli- 
gation of  the  contract  between  the  surety 
(the  appellant  In  this  case)  and  the  Spring- 
field Electric  Lighting  Company,  the  corpo- 
ration to  which  the  surety  agreed  to  become 
liable   in   the    event .  that   the   Metropolitan 


Electric  Street  Railway  Company  did  not 
perform  the  contract  wUch  the  surety's  ob- 
ligation was  given  to  secure,  and  contrary  to 
the  provision  of  the  Constitution  of  the 
United  States,  which  prohibits  the  impair- 
ment by  any  state,  or  Instrumentality  of  the 
state,  of  the  obligation  of  contracts.  In 
short  this  court  by  its  decision  In  this  case, 
has  made  a  contract  for  the  surety,  and  Is 
proceeding  to  enforce  that  contract;  L  e.,  to 
say  a  contract  which  the  surety  never  made, 
and  never  intended  to  make,  and  a  contract 
not  executed  within  the  terms  of  section  2786 
of  the  Revised  Statutes  of  1888,  which  clear- 
ly and  plainly  excludes  any  intention  or  pur- 
I>ose  of  the  Legislatore  of  this  state  to  In- 
clude among  the  rights  which  pass  to  the 
consolidated  company  the  obligation  of  the 
surety  and  one  of  the  companies  which  united 
to  form  the  consolidated  company,  even  If, 
under  the  Constitutions  of  the  United  States 
and  state  of  Missouri,  such  a  contract  made 
by  legislation  would  or  could  be  upheld. 

"(5)  Because  this  court  cites  as  an  author- 
ity the  case  of  Railroad  v.  Cochrane,  9  Wels., 
Hurl.  &  Oor.  107,  and  an  English  case,  which 
was  determined  solely  upon  the  provision  of 
an  act  of  Parliament  which  expressly  pro- 
vided that  sureties  and  guarantors  of  any 
one  of  the  companies  which  were  authorized 
to  be  consolidated  should  be  liable  to  the  con- 
solidated corporation  authorized  by  said  act 
with  the  same  force  and  effect  as  if  such  ob- 
ligation had  been  made  directly  to  the  con- 
solidated corporation,  when  it  is  manifest 
that  no  act  of  any  legislature  in  the  United 
States  would  be  constitutional  which  made 
any  such  provision,  for  the  plain  reason  that 
such  an  act  would  impair  the  obligation  of 
the  surety's  contract,  and  would  be  making 
a  contract  for  him,  which  he  never  made  and 
never  Intended  to  make. 

"(6)  Because  this  court  holds  that  the  sure- 
ty, the  appellant  herein,  was  presumed  to 
know  of  the  statute  which  permitted  the  con- 
solidation of  business  corporations,  and  for 
that  reason  must  be  conclusively  presumed  to 
have  consented  at  the  outset  to  the  consoli- 
dation which  was  afterwards  made,  and,  iu 
addition,  is  conclusively  presumed  to  have 
consented  to  the  consolidation  which  pro- 
duced the  Springfield  Lighting  Company,  the 
plaintift  in  this  case,  and  must  be  conclu- 
sively presumed  to  have  consented  to  become 
liable  to  the  new  company  by  a  default  which 
occurred  long  after  the  consolidation.  Mani- 
festly, no  such  construction  of  the  liability  of 
the  surety  or  such  statute  can  t>e  sound,  as 
a  matter  of  law.  Using  the  same  chain  of 
reasoning,  if  an  obligation  in  favor  of  A.  B., 
an  Individual,  should  be  sued  upon  by  a  part- 
nership which  was  afterwards  formed  by  A. 
B.,  simply  because  the  surety  must  be  con- 
clusively presumed  to  know  the  law,  and  to 
know  that  A.  B.,  the  obligee  named  in  this 
obligation,  could  enter  into  a  partnership 
agreement  with  C.  D.  under  the  name  of  D. 
C.  &  COn  and  thereafter  could  enforce  the 
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obligatioii  mnnlng  In  favor  of  A.  B.  In  a  suit 
bronght  by  A.  B.  and  O.  D.  tat  the  name  of 
Uie  partnership. 

"(6)  Becanae  the  court  holds  that  the  mere 
fact  that  power  was  furnished  by  the  Metro- 
politan Electric  Railway  Company  to  the 
plant  In  this  case  Rttee  the  consolidation  is  a 
construction  of  the  contract  made  by  the 
surety,  when,  as  a  matter  of  fact  and  as  a 
matter  of  law,  the  surety  had  nothing  what- 
ever to  do  with  the  acts  of  the  Metropolitan 
Electric  Railway  Company,  the  plaintiff  in 
this  case,  after  the  consolidation  of  the 
Springfield  Electric  Lighting  Company  and 
the  Springfield  Gaslight  Company,  whose  con- 
solidation brought  about  the  new  corporation, 
the  plaintiff  in  this  case. 

"(7)  The  damages  were  assessed  without 
a  Jury  or  its  waiver,  and  the  record  so 
shows." 

It  Is  obvious  from  the  opinion  that  no 
consdtntional  question  was  raised  or  passed 
upon  by  that  court.  But  it  Is  argued  that 
the  coort,  in  its  decision,  makes  a  contract 
tot  the  appellant  which  he  never  made  and 
never  intended  to  make,  then  enforces  it 
against  bim,  and  thereby  denies  him  due 
process  of  law  and  equal  protection  of  the 
laws,  violating  section  30,  art.  2,  of  the 
Constitntlon  of  Missouri,  and  the  fourteenth 
amendment  of  the  Constitution  of  the  Unit- 
ed States. '  It  is  manifest,  however,  that 
this  is  a  misinterpretation  of  the  opinion, 
and  that  it  does  nothing  of  the  sort,  but 
only  construes  the  contract  described  in  the 
petition,  and  holds  that  the  bond  sued  upon, 
which  was  executed  by  the  Metropolitan 
Electric  Street  Hallway  Company,  with  Ho- 
bart  as  surety,  to  the  Springfield  Electric 
Light  Company,  passed,  under  the  provisions 
of  section  1334,  Rev.  St.  1899,  to  the  Spring- 
field Lighting  Company,  upon  the  consoli- 
dation of  the  Springfield  Electric  Lighting 
Company  and  the  Springfield  Gaslight  Com- 
pany under  the  name  of  the  Springfield 
Lighting  Company  on  the  30tb  day  of  June, 
18U8.  It  is  true,  the  court  said  arguendo 
lo  the  course  of  the  opinion:  "If  the  stat- 
ute relating  to  the  consolidation-  of  business 
corporations  were  read  into  the  contract  of 
snretysblp  under  consideration,  as  we  tbink 
It  should  be  (Caston-  Stafford,  Receiver,  etc. 
[decided  by  us  at  last  term]  92  Mo.  App.  182), 
then  tbere  Is  left  to  the  defendant  little  or 
no  ground  for  complaint  He  could  not  then 
be  beard  to  claim  that  the  consolidation 
was  not  contemplated  by  the  parties  or  pro- 
vided for  in  the  contract  When  we  view 
the  contract  of  suretyship  in  its  entirety 
<tbat  is  to  say,  with  the  provision  of  section 
1334,  Kev.  St,  read  Into  it),  we  experience 
DO  difficulty  in  reaching  the  conclusion  that 
the  obligation  of  the  defendant  extended 
to  the  plaintiff,  and  covered  the  default  of 
the  Springfield  Electric  Railway  Company 
occnrring  after  the  consolidation.  By  such 
contract  it  was,  as  we  think,  understood 
that  tlie  obligee  therein  was  accorded  tho 


right  and  privilege  to  do  the  things  author- 
ized by  that  part  of  such  contract  as  was 
supplied  by  the  statute,  or,  in  other  words, 
the  obligor  by  the  contract,  in  effect,  said 
to  the  obligee,  'If  yon,  in  the  course  of  your 
business,  deem  it  for  your  interest  to  con- 
solidate with  another  company,  and  continue 
in  business  under  a  new  name,  yon  hereby 
have  my  consent  to  do  so.'  The  consolida- 
tion and  merger  of  the  obligee  may  there- 
fore be  said  to  have  been  done  with  the 
consent  and  by  the  authority  of  the  defend- 
ant It  results  that  if  there  was  an  altera- 
tion In  the  contract  as  to  the  name  of  the 
obligee,  brought  about  In  that  way.  It  was 
made  with  the  consent  of  the  obligor  there- 
in given."  This  was  not  however,  making 
a  new  contract  for  relator,  nor  constructing 
into  the  one  executed  by  him  a  new  or  ad- 
ditional condition  or  obligation,  bnt  simply 
an  interpretation  of  the  contract  in  connec- 
tion with  the  statute  which  was  in  force 
at  the  time  the  contract  was  entered  into, 
and  became  a  part  and  parcel  tliereof  as 
much  so  as  if  it  had  been  incorporated  there- 
in. Havens  v.  Fire  Insurance  Co.,  123  Mo. 
408,  27  B.  W.  718,  26  L.  R.  A.  107,  45  Am. 
St.  Rep.  570;  Daggs  v.  Fire  Ins.  Co.,  13ft 
Mo.  382,  38. S.  W.  85,  35  L.  R.  A.  227,  58 
Am.  St  Rep.  638;  State  ej?  rel.  v.  Laclede 
Gaslight  Co.,  102  Mo.  472,  14  8.  W.  974,  15 
S.  W.  383,  22  Am.  St  Rep.  789;  Christian  v. 
Insurance  Co.,  143  Mo.  460,  45  S.  W.  268; 
State  ex  rel.  v.  Keokuk  &  W.  R.  Co.,  153 
Mo.  157,  54  9.  W.  568.  Nor  is  tbere  any- 
thing said  in  the  opinion  which  by  any  fair 
interpretation  can  be  construed  as  denying 
defendant  due  process  of  law  or  equal  pro- 
tection of  the  law,  or  that  Infringes  upon 
rights  guarantied  to  him  by  the  Constitu- 
tions of  Missouri  or  of  the  United  States,  or 
that  the  court  proceeded  without  or  in  ex- 
cess of  its  Jurisdiction.  Relator  relies  upon 
the  case  of  State  ex  reL  v.  Smith,  152  Mo. 
444,  64  S.  W.  218,  as  sustaining  his  conten- 
tion; but  that  case  only  holds  that  as  a 
constitutional  questloil  was  necessarily  be- 
fore the  Court  of  Appeals  for  its  interpreta- 
tion, and  through  that  interpretation  the 
conclusion  could  only  have  been  reached, 
the  appeal  was  to  the  Supreme  Court,  and, 
as  that  court  refused  to  certify  the  case  to 
the  Supreme  Court  upon  proper  application, 
this  court  would  by  mandamus  compel  it 
to  do  so.  Bnt  as  we  have  said,  no  sncb 
question  is  presented  by  the  decision  of  the 
Court  of  Appeals  under  consideration,  and 
therefore  that  case  is  not  in  point 

Nor  will  the  fact,  even  if  true,  that  the 
decision  is  in  confiict  with  decisions  of  the 
Supreme  Court,  and  the  Courts  of  Appeals, 
or  has  not  followed  the  controlling  decision 
of  the  Supreme  Ooxurt,  or  that  it  committed 
error  In  any  other  respect,  in  the  absence  of 
the  want  of  or  In  excess  Of  its  jurisdiction, 
avail  relator  in  this  proceeding. 

It  is  not  for  us  to  say,  nor  do  we  say, 
whether  or  not  the   Court  of  Appeals  was 
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correct  in  Its  conclusions;  but,  whether  right 
or  wrong,  the  case  is  not  before  us  for  re- 
view. If  those  courts  can  be  compelled,  by 
writ  of  certiorari  or  otherwise,  to  send  to 
this  court  the  records  in  cases  in  which  they 
have  delivered  opinions  for  review  upon 
grounds  such  as  arc  shown  to  exist  in  this 
proceeding,  it  Is  difficult  to  conceive  of  a 
case  in  which  they  could  not  be  requh«d  to 
do  80,  and  thus  disregard  the  spirit  and 
Intention  of  section  6,  art  6,  of  the  Oonsti- 
tution,  supra,  and  the  laws  organizing  these 
courts,  by  which  they  are  made  the  final 
arbiters  in  all  cases  that  come  before  them, 
of  which  they  have  Jurisdiction,  except  as 
otherwise  provided,  by  said  section  6,  art 
6,  of  the  Constitution. 

Our  conclusion  is  that  the  writ  was  Im- 
prorldently  granted,  and  that  the  motion  to 
quash  should  be  sustained.  It  is  so  ordered. 
All  concur. 


HEMAN  y.  LARKIN  et  al.« 

{Court  of  Appeals  at  St  Lonii,  Mo.     March  8, 

1903.) 

JVSTICB  OF  THB  PEACE— COHHBNCBMBNT  OF 
SUIT— SUMMONS— DOCKET— BVIDENCB. 

1.  Rev.  St  1899,  §'  3850,  provides  that  suits 
before  a  justice  of  tlie  peace  shall  be  deemed 
commenced  upon  delivery  of  the  writ  to  the 
constable.  Section  566  provides  that  the  filing 
of  a  petition  in  a  court  of  record,  or  a  state- 
ment or  account  before  a  court  not  of  record, 
and  suing  out  of  process  therehi,  shall  be  deem- 
ed the  commencement  of  a  snit  Held,  that  in 
respect  to  suits  in  justices'  courts  section  3850 
controls,  so  that  the^  cannot  be  deemed  com- 
meuced  until  the  writ  is  delivered  to  the  con- 

2.  Rev.  St  1889,  S  3844,  prescribes  what  en- 
tries a  justice  of  the  peace  shall  enter  in  bis 
docket,  but  does  not  require  him  to  enter  when 
a  summons  is  delivered  to  the  constable.  Held, 
that  it  is  not  competent  to  show  by  an  entry 
in  a  justice  docket  the  time  when  a  summons 
was   delivered   to  an   officer. 

3.  When  a  constable  has  neglected  to  indorse 
on  a  writ  the  date  it  was  delivered  to  him  by 
a  justice,  and  none  of  the  officers  through 
whose  bands  It  has  passed  could  state  this 
from  memory,  it  was  competent  to  show  the 
custom  prevailing  in  the  justice's  office  with 
reference  to  the  issuance  and  delivery  of  writs, 
for  the  purpose  of  establishing  that  a  writ  was 
delivered  before  a  named  date. 

Appeal  from  St.  Louis  Circuit  Court;  War- 
wick  Hough,  Judge. 

Action  by  Harry  F.  Heman  against  Mary 
C.  Larkln  and  others.  From  a  judgment 
for  plaintiff  before  a  justice,  defendants  ap- 
pealed to  the  circuit  court.  Judgment  there- 
in for  defendants,  and  plaintiff  appeals.  Re- 
versed. 

Hickman  P.  Rodgers,  for  appellant  Oeo. 
W.  liUbke,  Jr.,  for  respondents. 

BLAND,  P.  J.  This  Is  an  action  to  en- 
force a  special  tax  bill  which  is  dated  De- 
cember 8,  1897,  for  improvements  in  the 
city  of  St  Louis.    The  tax  bill  runs  In  favor 

•Former  opinion,  70  8.  W.  907,  withdrawn. 


of  the  plaintiff,  a  contractor,  who  (accord- 
ing to  the  recital  in  the  tax  bill)  did  cer- 
tain work  necessary  for  repairing  a  sidewalk 
In  one  of  the  city  streets.  The  tax  was  as- 
sessed in  the  usual  way  against  the  adjacent 
property  to  pay  for  said  work.  This  suit 
was  brotight  against  the  owners  and  lessee 
of  the  land  charged  with  the  alleged  lien 
of  the  tax  bill.  The  latter  is  founded  on 
provisions  of  the  charter  of  the  city  of  St 
Louis  governing  the  doing  of  such  work. 
One  of  these  provisions  is  as  follows:  "Any 
bill  that  is  not  entered  'satisfied'  within  two 
years  after  Its  date,  unless  proceedings  in 
law  shall  have  been  commenced  to  collect 
the  same  within  that  time,  and  shall  be  still 
pending,  the  lien  shall  be  destroyed  and  of 
no  effect  against  the  land  charged  there- 
with." Charter  of  St  Louis,  1876,  art  6. 
(  26;    Rev.  St  1899,  p.  2514,  {  26. 

The  defense  in  the  case  at  bar  Is  that  the 
suit  was  begun  too  late  to  comply  with  the 
terms  of  the  law  Just  quoted.  Defendants 
claimed,  and  the  trial  court  adjudged,  that 
the  lien  of  the  tax  bill  had  expired  before 
the  proceedings  in  this  cause  had  "been 
commenced." 

Plaintiff  had  special  Judgment  before  the 
Justice.  An  appeal  was  taken  therefrom 
to  the  circuit  court,  where  a  trial  anew  was 
had.  The  tax  bill  was  offered  and  read  In 
evidence.  It  was  sufficient  to  charge  the 
property  in  question  with  the  lien,  unless 
the  latter  had  expired  by  reason  of  delay 
In  commencing  the  suit 

Evidence  was  submitted  by  plaintiff  tend- 
ing to  show  that  his  statement  of  claim  was 
ffied  December  6,  1899,  before  Justice  Spald- 
ing, in  one  of  the  Judicial  districts  of  the 
city  of  St  Louis,  and  that  summons  to  de- 
fendants was  issued  thereon  upon  the  same 
day.  The  language  of  the  Justice's  docket 
entry  as  it  appears  in  the  transcript  is  as 
follows:  "Summons  writ  issued  to  (Nonsta- 
ble Ben  F.  Brady,  the  6tb  day  of  December. 
1S9B,  returnable  the  20th  day  of  December, 
1809,  at  7  o'clock,  a.  m."  On  the  back  of  the 
summons  is  a  printed  blank.  Intended,  when 
completed,  to  show  the  time  when  the  writ 
was  received  by  the  constable.  In  this  In- 
stance the  receipt  remains  a  mere  skeleton, 
with  blanks  unfilled.  The  first  writ  was  re- 
turned unexecuted  by  the  constable.  Later 
writs  were  served  as  to  some  defendants, 
and  appearances  entered  as  to  the  rest  The 
result  of  this  appeal,  however,  turns  on  the 
true  date  of  issue  of  the  first  process  men- 
tioned. The  later  writs  were  beyond  the 
period  of  limitation. 

Defendants  Insist  that  the  first  writ  did 
not  reach  the  constable  within  the  two  years 
of  the  life  of  the  lien  defined  by  the  charter 
provision  already  quoted.  At  the  close  of 
the  trial  the  court  gave  a  peremptory  In- 
struction denying  plaintiff  any  recovery. 
Judgment  followed  accordingly,  and  this  ap- 
peal was  taken  from  it  after  the  necessary 
moves  to  that  end  in  the  circuit  court. 
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1.  The  leading  question  is,  was  the  suit 
brongbt  within  two  years  from  the  date  of 
the  bill,  the  term  which  the  charter  marks 
for  the  duration  of  the  Hen?  The  organic 
law  applicable  to  St  LotiIs  dlflfers  in  phrase- 
ology from  that  of  Kansas  City  on  this  point, 
and  fixes  the  commencement  of  the  period 
of  limitation  rather  more  definitely  than 
does  the  law  of  our  sister  city.  Folks  v. 
Tost,  54  Mo.  App.  55.  Here  the  tax  bill 
is  dated  December  8,  1897.  The  suit  was 
filed  December  5,  1899.  But  when  was  the 
suit  "commenced"  within  the  meaning  of  the 
law?  One  section  of  our  statutes  bearing 
on  this  question  is  as  follows  (Rev.  St  1899, 
{  3850):  "Suits  may  be  Instituted  before  a 
justice  of  the  peace,  either  by  the  voluntary 
appearance  and  agreement  of  the  parties 
or  by  process;  and  the  process  for  the  In- 
stitution of  a  suit  before  a  justice  shall  be 
either  a  summons  or  an  attachment  against 
the  property  of  the  defendant;  if  by  agree- 
ment, the  action  is  deemed  commenced  at 
the  time  of  docketing  the  case;  If  by  pro- 
cess, npon  delivery  of  the  writ  to  the  con- 
stable to  be  served;  and  he  shall  note  there- 
«Hi  the  time  of  receiving  the  same."  The  fore- 
going provision  is  found  in  the  act  governing 
proceedings  before  justices.  The  general 
Code  of  Civil  Practice  contains  another 
enactment  bearing  on  the  same  subject  (Rev. 
St.  1899,  f  566):  "The  filing  of  a  petition 
in  a  court  of  record,  or  a  statement  or  ac- 
count before  a  court  not  of  record,  and  su- 
ing oat  of  process  therein,  shall  be  taken 
and  deemed  the  commencement  of  a  suit" 
But  in  respect  to  the  commencement  of  suits 
in  Justices'  courts,  section  8850,  supra,  con- 
trols, and  they  are  not  deemed  commenced 
until  the  delivery  of  the  writ  of  sumihons 
to  the  constable.  McGrath  v.  The  St  L., 
K.  C.  &  C.  R'y  Co.,  128  Mo.  1,  SO  S.  W.  329; 
Turner  ▼.  Burns,  42  Mo.  App.  94;  Hornsby 
V.  Stevens,  65  Mo.  App.  185.  Section  3859 
requires  the  justice  to  issue  the  summons 
to  the  constable  of  the  township  in  which 
the  justice  granting  the  writ  resides,  or  In 
which  the  defendant  or  one  of  the  defend- 
ants resides,  etc.  Section  3861  prescribes 
the  form  of  the  summons  to  be  issued  by  the 
justice.  The  first  sentence  of  this  form 
reads  a  3  follows:    "The  State  of  Missouri, 

to  the  constable  of township,  In 

county,  greeting."  Section  3844  requires  the 
justice  to  keep  a  docket,  and  in  this  docket 
he  to  required  to  enter:  "First,  the  tlties 
of  all  canses  commenced  before  him,  second, 
the  time  when  the  first  process  was  issued 
against  the  defendant  and  the  particular 
nature  thereof."  etc.  In  Brown  v.  Pearson, 
8  Mo.  159,  and  Palmer  v.  Hunter,  Id.  512,  it 
Was  held  that  the  docket  of  the  Justice  is 
evidence  only  of  such  matters  as  be  Is  re- 
quired by  law  to  place  therein.  In  the  case 
at  bar,  the  time  when  the  first  summons 
issued  by  the  justice  was  received  by  the 
constable  not  being  noted  on  the  writ,  as 
required  by  section  3850,  the  plaintiff  sought 


to  prove  the  date  of  Its  delivery  by  secondary 
evidence.  He  oflFered  in  evidence  the  Jus- 
tice's docket,  which  contained  an  ent^  that 
the  writ  was  Issued  to  Ben  F.  Brady,  con- 
stable, on  December  6,  1899.  The  court  ex- 
cluded this  docket  entry.  It  is  contended 
by  plaintiff  that  this  was  error;  that  the 
word  "issued"  imports  delivery.  We  think 
that  while  the  word  in  some  connections  does 
convey  the  meaning  that  the  thing  issued 
was  delivered,  we  do  not  think  It  has  ttiat 
signification  as  used  in  the  docket  entry  of 
the  justice,  but  that  it  was  used  In  the 
sense  of  "directed  to."  But,  even  if  the 
entry  should  be  construed  as  a  notation  on 
the  justice's  docket  that  he  had  delivered 
the  writ  to  Brady,  it  Is  not  evidence  of  the 
fact,  for  the  reason  that  It  is  not  an  entry 
required  by  law  to  be  made  by  the  justice 
In  his  docket.  A  parallel  question  was  be- 
fore the  Supreme  Court  In  Oott  v.  Williams, 
29  Mo.  461,  where  it  was  Important  to  estab- 
lish the  date  of  the  lien  of  an  execution  is- 
sned  hy  a  justice.  The  law  then,  as  now, 
made  an  execution  issued  by  a  Justice  a  lien 
on  the  defendant's  personal  property  from 
the  date  It  was  received  by  the  constable, 
and  the  law  required  the  constable  to  in- 
dorse on  the  execution  the  date  It  came  Into 
his  hands.  The  constable  had  failed  to  per- 
form this  duty.  To  supply  this  omission,  an 
offer  was  made  to  prove  the  date  of  the  de- 
livery of  the  writ  to  the  constable  by  an 
entry  in  the  justice's  docket  The  circuit 
court  excluded  the  docket  entry  as  evidence. 
In  speaking  of  this  ruling  the  Supreme 
Court,  through  Napton,  J.,  said:  "It  is  not 
material  whether  the  exclusion  was  proper 
or  not,  since,  had  it  been  Introduced,  It  could 
not  have  established  the  fact  sought  to  be 
proved  by  It,  nor  was  it  any  evidence  of  it." 
2.  Plaintiff  offered  evidence  tending  to 
prove  a  uniform  and  regular  custom  of  the 
clerk  of  the  justice's  court,  who  prepared 
the  writs  Issued  by  the  Justice,  In  respect  to 
the  Issuance  of  writs  and  of  the  manner  of 
their  delivery  to  the  constable;  which  evi- 
dence, on  objection  of  defendant,  was  ex- 
cluded. Plaintiff  proved  by  a  deputy  con- 
stable that  the  constable  and  deputies  took 
the  writs  issued  by  the  justice  out  of  a 
drawer  of  the  clerk's  desk  dally,  morning 
and  evening,  but  that  no  memorandum  was 
kept  of  the  dates  when  they  were  received. 
Plaintiff  had  filed  his  petition  for  suit  In 
time  to  keep  his  Hen  In  force.  A  summons 
was  promptly  Issued  by  the  Justice.  The 
date  of  the  delivery  of  the  summons  to  the 
constable  is  not  made  to  appear  on  account 
of  the  omission  of  the  constable  to  indorse 
on  the  summons  the  date  of  Its  reception 
by  him;  therefore  the  primary  evidence  of 
the  delivery  of  the  writ  Is  wanting,  and  can- 
not be  made  to  appear.  When  this  is  the 
case,  the  law,  in  the  absence  of  a  statute 
or  a  rule  making  a  particular  piece  of  evl- 
I  dence  the  only  evidence  to  prove  a  particu- 
I  lar  fact,  ordinarily  admits  the  best  attain- 
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able  secondary  evidence  to  prove  the  f&ct 
In  Issue.  None  of  the  officers  tbrougb  whose 
hands  the  writ  passed  were  able  to  state 
from  memory  the  date  of  Its  delivery.  In 
this  situation  the  plaintiff  undertook  to  show 
Inferentlally,  from  the  custom  prevailing  In 
the  office  of  the  justice,  that  the  writ  was 
delivered  in  time  to  keep  alive  the  plalntUTs 
Hen.  In  Blodgett  v.  Schaffer,  94  Mo.,  loc. 
clt.  670,  7  S.  W.  436,  the  Supreme  Court  said 
that  It  was  competent  for  an  officer  to  testi- 
fy to  the  custom  of  his  office  and  the  man- 
ner of  the  discharge  of  Its  duties.  It  was 
the  duty  of  the  justice  to  deliver  the  writ  to 
the  constable,  and  It  seems  to  ns  that  If  It 
was  the  custom  of  the  office  to  place  writs, 
as  soon  as  they  were  issued,  in  a  particular 
drawer  of  a  particular  desk,  known  to  the 
constable  and  his  deputies,  and  that  these 
officers  dally  took  from  this  particular  draw- 
er the  vn*lts  they  found  In  it,  as  one  of  the 
deputies  testified  they  did,  these  facts  should 
have  been  admitted  as  evidence  tending  to 
show  that  the  writ  was  delivered  to  the 
constable  not  later  than  December  6th,  and 
In  time  to  keep  alive  plaintiff's  lien. 
The  judgment  is  reversed  and  remanded. 

BBYBUBN  and  OOODB,  JJ.,  concur. 


HII^LEMAN  T.  QBAT'S  POINT  TBBMINAL 
BX.  CO.* 

(Court  of  Appeals  at  St.  Louis,  Mo.    March  8, 
1903.) 

RAILROADS  —  KILLING   STOCK  —  CNFENCED 

RIOHT  OF  WAY— RAILROAD  YARDS 

— DIHBCTINO  VERDICT. 

1.  Bev.  St.  1899,  p.  730,  S  2867,  relieves  from 
the  burden  of  proving  negligence  the  owner  of 
cattle  killed  by  a  train  at  a  point  other  than  a 
public  crossing,  where  the  right  of  way  is  not 
inclosed  by  a  lawful  fence.  In  an  action  for 
an  animal  killed  in  the  defendant  company's 
yards  in  an  unincorporated  town,  plaintiff's 
witnesses  testified  that,  if  the  yards  were  fen- 
ced, as  the  town  was  divided  into  two  parts, 
the  fence  would  interrupt  intercourse  between 
the  sections,  seriously  incommode  the  public, 
and  greatly  interfere  with  the  operation  of  the 
road.  Held,  that  the  court  erred  in  not  per- 
emptorily instructing  for  the  defendant. 

Appeal  from  Circuit  (Tourt.  Scott  County; 
H.  O.  BUey,  Judge. 

Action  by  Henry  Hllleman  against  the 
Gray's  Point  Terminal  Hallway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Beversed. 

W.  H.  Miller,  for  appellant  Kelly  & 
O'Brien,  for  respondent 


BEYBUBN,  J.  This  is  a  suit  commenced 
before  a  justice  of  the  peace  in  Scott  coun- 
ty to  recover  damages  for  the  value  of  a  bull 
killed  by  defendant  in  the  operation  of  its 
railroad.  On  appeal  to  the  circuit  court  a 
trial  was  had  before  a  jury,  which  rendered 


'Rehearing  deniea  Marcb  IT,  UOt. 


a  verdict  for  plaintiff,  and  defendant  has 
appealed  to  this  court 

The  statement  set  forth  that  on  the  16th 
of  June,  1900,  defendant  was  operating  a 
railroad  in  Kelso  township,  Scott  county; 
that  on  that  day  a  Jersey  bull,  owned  by 
plaintiff,  valued  at  $65,  was  ran  over  and 
killed  by  the  engine  and  cars  of  defendant; 
that  the  place  at  which  the  bnll  went  upon 
the  railroad  and  was  killed  was  not  at  a 
point  where  the  railroad  was  tnclosed  by  a 
lawful  fence,  nor  at  the  crossing  of  any 
public  highway;  and  that  the  animal  went 
upon  the  railroad  and  was  killed  at  a  place 
where  the  defendant  might  have  lawfully 
erected  and  maintained  fences  on  the  sides 
of  its  railroad  sufficient  to  prevent  anlm.ils 
from  getting  on  the  road,  but  had  failed  to 
erect  and  maintain  such  fences,  whereby  the 
plaintiff  had  sustained  the  damages.  The 
evidence  in  the  case  was  brief,  substantially 
nndlsputed,  and  established  that  Graysboro, 
an  unincorporated  town  at  the  terminus  of 
defendant's  railroad  on  the  Mississippi  river, 
was  divided  Into  what  was  called  "Grays- 
boro" and  "Graysboro  Addition"  or  "Gray's 
Point,"  or  the  "Old  Town"  and  the  "Xew 
Town."  Graysboro,  not  being  legally  organ- 
ized, had  no  town  government  no  streets 
laid  out,  but  there  was  a  wagon  road  run- 
ning along  the  defendant's  main  track 
through  its  yards  to  the  depot  which  road, 
however,  was  not  a  public  road,  and  there 
was  a  crossing  near  the  depot  used  for 
wagons  and  the  people  going  to  and  from 
the  depot  and  from  one  part  of  the  town  to 
the  other.  The  anbnal  was  killed  in  the 
yards  of  defendant  and  its  value  and  the 
place  where  it  was  killed  were  not  disput- 
ed. The  section  of  the  statute  under  which 
this  action  is  brought  imposes  no  obliga- 
tion upon  a  railroad  to  fence  anywhere,  but 
was  intended  to  hold  out  an  inducement  for 
the  railroads  to  fence  their  track  where  it 
was  not  deemed  absolutely  necessary  to  com- 
pel them  by  law  to  do  so.  Section  2867. 
Bev.  St  1S99,  p.  730.  While  the  act  does 
not  require  the  railroad  company  to  erect 
any  fence,  yet  It  relieves  the  plaintiff  In  a 
suit  for  damages  for  stock  killed  from  the 
usual  burden  of  proof  of  negligence,  except 
where  such  accident  occurred  at  a  portion 
of  the  railroad  inclosed  by  a  lawful  fence, 
or  at  the  crossing  of  any  public  highway, 
and  makes  proof  of  the  fact  of  the  injury, 
and  that  the  road  was  not  fenced  at  the 
place  of  its  occurrence,  a  prima  facie  case 
against  the  railroad.  A  railroad  may  fence 
or  not  in  its  discretion;  but  if  it  falls  to 
fence  where  it  may  properly  do'  so,  Its  ac- 
tion in  such  regard  is  at  its  own  risk,  under 
peril  of  the  application  of  this  statute,  dis- 
pensing with  proof  of  negligence  if  stock  be 
injured.  Tlarks  v.  B.  B.,  68  Mo.  45;  Wymore 
v.  B.  B.,  79  Mo.  247;  Young  v.  R.  B.,  Id.  336. 
In  the  construction  of  the  statutes  relating 
to  fencing  by  railroads,  the  courts  have  ex- 
cepted by  necessary  Intendment  from  their 
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application  such  grounds  as  are  required  to 
remain  open  for  the  nse  of  the  public  and 
the  transaction  of  the  business  at  the  rail- 
road depot  or  station.  Morris  7.  Ry.,  68 
Mo.  78;  Johnson  t.  By.,  27  Mo.  App.  379; 
Russell  ▼.  R.  R.,  26  Mo.  App.  368;  Lloyd 
T.  R.  R.,  49  Mo.  199.  Under  this  section 
a  railroad  cannot  arbitrarily  determine  for 
itself  the  question  whether  a  space  unlnclos- 
ed,  claimed  for  station  use,  depot  purposes, 
and  switch  limits,  was  necessary  for  the 
convenient  and  safe  transaction  of  its  busi- 
ness and  for  the  accommodation  of  the  pub- 
lic; but  where  evidence  baa  been  introdu- 
ced tending  to  show  that  the  railroad  might 
baye  fenced  its  road  where  the  plaintiff's 
animal  strayed  upon  its  railway  track  with- 
out causing  Inconvenience  to  the  railway 
or  to  those  having  business  to  transact  with 
it,  or  to  the  public  at  such  point,  the  Jury 
shonid  determine  the  question  of  the  neces- 
sity of  the  land  unlnclosed  for  such  uses. 
Sttaub  ▼.  Eddy,  47  Mo.  App.  189.  But  in  the 
case  under  consideration  there  was  no  such 
evidence,  and,  while  it  is  the  province  of 
the  Jury  to  determine  all  questions  of  fact, 
it  is  likewise  the  province  of  the  court  to 
determine  ail  questions  .of  law,  especially 
whether  there  is  any  evidence  entitling  the 
snbmlaslon  of  issues  of  fact  to  the  Jury. 
O'Malley  v.  R.  R.,  113  Mo.  319,  20  S.  W. 
10T9;  Roland  y.  R.  R.,  36  Mo.  484.  The 
plaintiff  submitted  the  testimony  of  but  two 
witnesses,  the  first  of  whom  (a  son)  stated 
be  resided  and  did  business  at  Gray's  Point 
at  the  time  of  the  killing  of  the  bull,  and 
tliat  if  the  railroad  yards  were  fenced  in, 
neither  he  nor  liia  neighbors  could  get  out 
without  climbing  a  barbed-wire  fence,  and 
the  people  living  outside  would  have  to 
climb  two  barbed-wire  fences  to  get  to  his 
pLtce  of  business,  and  that  the  business  of 
tbe  town  could  not  lie  transacted,  if  the 
railroad  was  fenced,  without  new  roads; 
tliat  there  were  about  5S  families  in  the  town 
of  Graysboro,  living  on  both  sides  of  the 
railroad,  and  that  he  did  not  know  whether 
it  was  practicable  to  fence  up  tbe  yards  and 
switches.  The  remaining  witness  offered  by 
plaintiff  stated  that  the  depot  of  defendant 
was  on  tbe  edge  of  tbe  right  of  way  and 
tbe  track  along  tbe  edge  of  the  platform; 
that  the  town  was  divided  into  Graysboro 
and  Graysboro  Addition;  the  addition  to 
Graysboro  was  on  the  east  side  of  the  main 
track  of  the  railroad,  and  Graysboro  proper 
on  the  west  side;  that  in  June,  1900,  there 
were  300  or  400  people  living  there,  and  a 
good  many  people  living  north  of  the  depot; 
that.  It  the  fence  was  built  as  suggested, 
tbe  people  could  not  get  to  and  from  the 
two  towns  without  climbing  the  barbed-wire 
fence;  that  they  could  neither  get  in  nor 
oot,  and  that  they  could  not  get  freight  to 
«r  from  the  railroad  depot,  and  that  there 
were  stores  on  iMth  sides  of  the  depot,  and 
the  two  parts  of  the  town  would  then  be 
without  communication  with  each  other;  that 


the  road  running  east  of  the  main  track  was 
the  only  way  for  people  to  get  to  and  from 
Graysboro  and  to  and  from  the  depot,  al- 
though it  was  not  a  public  road,  but  was 
in  common  use,  and  the  only  means  of  get- 
ting to  and  from  the  town;  that  a  person 
could  not  get  to  Graysboro  if  the  fence  was 
btiilt  around  as  indicated  by  tbe  plaintiff; 
and  that,  if  the  road  was  fenced,  a  new  road 
might  be  built  to  get  to  tbe  old  town,  but 
access  to  the  new  town  would  be  cut  off. 
This,  the  plaintiff's  testimony,  conclusively 
establishes  that  no  fencing  could  have  been 
made  at  tbe  place  where  the  animal  was 
killed  without  the  serious  inconvenience  of 
the  public  in  the  transaction  of  its  business, 
and  In  tbe  communication  between  the  two 
sections  of  the  town,  as  well  as  interfering 
with  the  operation  of  the  railroad  and  its 
business  with  the  public.  The  trial  court 
therefore  erred  in  not  withdrawing  the  case 
from  the  consideration  of  the  Jury  by  giving 
tfie  Instructions  asked  at  the  close  of  the  evi- 
dence, and  its  Judgment  will  accordingly  be 
reversed. 

BLAND,  P.  J.,  and  GOODB,  J.,  concur. 


MUNROD  T.  HERRINOTON. 

(Court  of  Appeals  at  St.  Ixtuia,  Mo.    March  8, 
1903.) 

JUSTICES'   COURTS— NOTICE   OP  APPEAL— 
SUFKICIBNCY. 

1.  Under  Rev.  St.  1899,  |  4074,  requiring  ap- 
pellant from  a  judgment  of  a  Jnitice  of  the 
peace  to  serve  a  notice  of  appeal,  stating  that 
nn  appeal  has  been  taken  from  tbe  judgment 
therein  specified,  a  notice  of  appeal  stating  the 
style  of  the  cause  and  name  of  the  justice  ren- 
dering the  judgment  is  not  defective  because  of 
failure  to  state  the  date  of  the  judgment,  in 
the  absence  of  any  showing  that  more  than 
one  judgment  was  rendered  by  the  same  jns- 
tice  between  tbe  same  parties. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;   Frank  R.  Dearing,  Judge. 

Action  by  O.  M.  Munroe  against  M.  F.  Her- 
rington.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

The  case  is  here  on  a  full  transcript.  Tbe 
abstracts  of  the  record  made  by  defendant 
(appellant)  are  somewhat  deficient,  but  not 
BO  much  so  as  to  authorize  the  court  to  sus- 
tain plaintiff's  motion  to  dismiss  the  appeal. 

The  suit  was  on  a  promissory  note,  and 
originated  before  W.  A.  Hill,  a  Justice  of  the 
peace  in  Jefferson  county.  Mo.  On  the  27th 
day  of  April,  1901,  Justice  Hill  rendered 
judgment  against  the  defendant  by  default. 
On  the  6th  day  of  May  following,  defendant 
filed  with  the  Justice  his  affidavit  and  bond 
for  an  appeal.  The  appeal  was  duly  allowed, 
returnable  to  the  September,  1901,  term  of 
the  Jefferson  county  circuit  court  At  the 
September  term,  1901,  the  cause  was  con- 
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Digitized  by  VjOOQIC 


78  SOUTHWESTERN  REPORTEB. 


(Mo. 


tinned— according  tD  the  Judge's  minutes,  "by 
order  of  the  court";  according  to  the  record 
entry  made  by  the  clerk,  "by  agreement  of 
the  parties."  The  entry  by  the  clerk,  how- 
ever, was  evidently  a  mistake,  as  shown  by 
the  jndge's  minutes  and  other  evidence  that 
was  Introduced.  At  the  January  term,  1902, 
and  on  the  13th  day  of  said  month,  plaintiff 
moved  the  court  to  affirm  the  Judgment  of 
the  Justice  on  the  ground  that  defendant  liad 
failed  to  serve  him  with  notice  of  the  ap- 
peal, in  writing,  10  days  before  the  begin- 
ning of  the  second  term  of  the  court  after  the 
appeal  had  been  taken,  as  required  by  sec- 
tion 4074,  Rev.  St.  1890.  In  opposition  to 
the  motion,  defendant  offered  and  read  in 
evidence  the  following  notice  of  appeal,  and 
return  thereon: 

"Before  Willis  A.  Hill,  Justice  of  the 
Peace  within  and  for  Central  Township,  Jef- 
ferson County,  State  of  Missouri.  O.  M. 
Munroe,  Plaintiff,  v.  M.  F.  Herrington,  De- 
fendant. You  are  hereby  notified  that  I 
have  taken  an  appeal  from  the  Judgment  of 
the  Justice  in  the  above-entitled  cause  to  the 
circuit  court  of  the  county  of  Jefferson.  TUs 
25th  day  of  November,  1901.  M.  F.  Herring- 
ton,  Appellant" 

"State  of  Missouri,  County  of  Jefferson— 
88.:  M.  F.  Herrington,  of  lawful  age,  be- 
ing duly  awom,  on  his  oath  says  that  he 
served  the  within  notice  on  O.  M.  Munroe, 
therein  named,  in  the  county  of  Jefferson, 
state  of  Missouri,  at  De  Soto,  by  delivering 
to  him  a  true  copy  thereof,  on  the  25th  day 
of  November,  1901.    M.  F.  Herrington." 

Defendant  also  offered  and  read  in  evi- 
dence the  following  affidavit: 

"Sam  Byms  and  J.  F.  Green,  being  duly 
sworn,  on  their  oath  state  that  they  are  the 
attorneys  for  the  defendant  in  the  above- 
entitled  cause;  that  they  have  examined  the 
papers  and  record  in  the  case  of  the  plaintiff 
against  the  defendant,  and  have  been  ad- 
vised by  the  defendant  on  the  facts  concern- 
ing the  execution  and  transfer  of  the  note 
which  is  the  basis  of  the  action  in  said 
cause,  and  have  advised  said  defendant  that 
they  believe  he  la  not  liable  in  said  action 
on  said  note;  and  further  state  that  they 
believe  that  said  defendant  has  a  complete 
and  perfect  defense  in  said  cause  against  the 
alleged  cause  of  action  of  the  plaintiff.  Sam 
Byms.    J.  F.  Green." 

"Subscribed  and  sworn  to  before  me  this 
17th  day  of  January,  A.  D.  1902.  A.  T. 
Brewster,  Clerk  of  the  Circuit  Court." 

The  court  adjudged  the  notice  of  appeal 
insufficient,  and  affirmed  the  Judgment  of  the 
Justice.  Defendant's  motion  to  vacate  the 
order  affirming  the  Judgment  of  the  Justice 
and  for  new  trial  being  of  no  avail,  he  ap- 
pealed. 

Byms  &  Green,  for  appellant  E.  J.  Bean, 
for  respondent. 

BLAND,  P.  J.  (after  stating  the  facts). 
The  only  question  presented  by  the  record 


for  decision  is  whether  or  not  the  notice  of 
appeal  was  sufficient  The  statute  (section 
4074,  Rev.  St  1899)  requires  that  such  notice 
be  in  writing,  "stating  the  fact  that  an  ap- 
peal has  been  taken  from  the  Judgment  there- 
in specified."  The  notice  given  by  defendant 
stated  the  style  of  the  cause  in  which  the 
Judgment  appealed  from  was  rendered,  and 
the  name  of  the  Justice  who  rendered  the 
Judgment  The  only  defect,  if  any,  in  the 
notice,  is  an  omission  to  state  the  date  on 
which  the  Judgment  appealed  from  was  ren- 
dered. This  omission  could  not  have  raised 
a  doubt  in  defendant's  mind  as  to  what  Judg- 
ment the  appeal  was  taken  from,  unless  be 
had  recovered  more  than  one  Judgment 
against  the  defendant,  at  or  about  the  same 
time,  before  Justice  Hill.  He  offered  no  evi- 
dence that  any  Judgment  other  than  the  one 
appealed  from  had  been  rendered  by  Justice 
Hill  in  his  favor  against  the  defendant  The 
fair  Inference  is  that  he  had  recovered  but 
the  one  Judgment— the  one  from  which  the 
appeal  was  taken. 

The  purpose  of  the  statute,  in  reqoiring 
notice  of  an  appeal  from  a  Justice's  court 
taken  subsequent  to  the  day  on  which  the 
Judgment  was  rendered,  la  to  apprise  the  suc- 
cessful party  of  the  fact  that  an  appeal  has 
been  taken.  The  statute  prescribes  no  spe- 
dflc  form  of  notice,  and  we  think  that  a  no- 
tice is  good  if  It  sufficiently  describes  the 
Judgment  appealed  from  to  reasonably  Iden- 
tify it,  and  informs  the  successful  party  that 
his  adversary  has  appealed.  Such  a  notice 
would  be  a  substantial  compliance  with  the 
statute,  and  would  meet  the  demands  of  Jus- 
tice.   The  law  requires  nothing  more. 

We  think  the  notice  of  the  appeal  was 
sufficient  and  reverse  the  Judgment  and  re- 
mand the  cause,  with  directions  to  the  dr- 
cnit  court  to  set  aside  its  Judgment  and  to 
overrule  the  plaintitrs  motion  to  afflrm.  All 
concur. 


CITY  OF  LEBANON  v.  GORDON. 

(Court  of  Appeals  at  St  Louis,  Mo.    March  8, 

1903.) 

MUNICIPAL  CORPORATION  —  DRtJNKENNESS  — 
RIGHT  TO  PUNISH— DISTURBANCE!  OP  THK 
PEACS— OFFENSE  AGAINST  STATE  LAW. 

1.  Under  Rev.  St  1899,  {  5957,  conferring  on 
the  mayor  and  board  of  aldermen  of  cities  of 
the  fourth  class  power  to  enact  all  ordinances 
not  repugnant  to  the  Constitution  and  laws  of 
the  state,  and  which  are  deemed  expedient  for 
the  good  government  of  the  city,  the  preserva- 
tion of  peace  and  good  order,  etc.,  a  city  of 
the  fourth  class  may  punish  the  exhibition  of 
one's  self  in  public  in  a  drunken  condition, 
though  the  Legislature  has  not  made  it  an  of- 
fense  against  the  state. 

2.  A  city  of  the  fourth  class  may  punish  a 
disturbance  of  the  peace,  thoogh  it  is  also  pun- 
ishable as  an  offense  against  the  state  law. 

Appeal  from  Clrcnit  Court,  Laclede  Coun> 
ty;   Leigh  B.  Woodslde,  Judge. 

?  1.  S«*  Hunlclpal  Coiporatlons,  vol.  S8,  Cent  Dig. 
i  1312. 
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Wniiam  Gordon  was  proBecuted  in  the  po> 
lice  cotirt  of  the  city  of  Lebanon  for  the 
offenaee  of  drunkenness  and  disturbance  of 
the  peace,  and  from  a  Judgment  for  the  ac- 
cused, entered  on  quashing  the  complaint,  the 
city  appeals.    Reversed. 

The  plaintiff  filed  the  following  complaint 
before  John  A.  Pond,  police  Judge  of  the  city 
of  Lebanon,  a  city  of  the  fourth  class,  to  -wit: 

'The  City  of  Lebanon,  Missouri,  Plaintiff, 
V.  William  Gordon,  Defendant.  John  Curn, 
being  duly  sworn,  on  oath  states  that  Wil- 
liam Gordon,  on  or  about  the  27th  day  of 
July,  1901,  and  within  the  corporate  limits 
of  the  said  city  of  Lebanon,  did  then  and 
there  unlawfolly  and  willfully  yiolate  sections 
Nos.  1  and  28  of  Ordinance  No.  172,  entitled 
and  concerning  misdemeanors,  by  then  and 
there  violating  section  1  of  said  Ordinance 
172,  by  then  and  there  being  drunk  and  In- 
toxicated upon  the  streets  and  public  places 
of  the  said  city  of  Lebanon,  Missouri.  This 
affiant  further  states  that  the  said  William 
Gordon  on  the  said  date,  and  within  the  said 
corporate  limits  of  the  said  city  of  Lebanon, 
Missouri,  did  then  and  there  imlawfuUy  and 
willfully  violate  section  28  of  said  Ordinance 
172,  by  then  and  there  disturbing  the  peace 
of  a  neighborhood  of  said  city  of  Lebanon  by 
loud  and  nnnsual  noise,  and  by  loud,  of- 
fence, and  Indecent  conversation,  and  by 
threatening  and  by  quarreling  and  by  chal- 
lenging. This  affiant  further  states  that  the 
said  neighborhood  was  near  the  principal 
bosiness  part  of  the  said  city,  being  on  and 
near  Commercial  street,  in  said  city,  and  near 
the  block  In  which  the  post  office  Is  situated 
and  kept— -contrary  to  said  ordinance  made 
and  provided,  and  against  the  peace  and  dig- 
nity of  the  said  city  of  Lebanon.  [Signed] 
John  Cum." 

"John  Cum  makes  oath  and  says  that  the 
(acts  and  allegationB  contained  in  the  fore- 
going complaint  are  trae,  according  to  the 
best  knowledge.  Information,  and  belief  of 
affiant.  Subscribed  and  sworn  to  before  me 
this  16th  day  of  August,  1901.  J.  A.  Pond, 
Police  Judge  City  of  Lebanon,  Mo." 

A  trial  was  had  before  the  Jnstlce,  result- 
ing In  a  conviction  and  a  fine  of  $1,  from 
which  defendant  appealed  to  the  circuit 
court  After  the  cause  reached  the  circuit 
court,  defendant  moved  the  court  to  quash 
the  complaint,  assigning  the  following 
grounds  therefor:  "First  Because  the  defend- 
ant is  prosecnted  upon  a  criminal  informa- 
tion for  a  misdemeanor  ttefore  a  police  Judge, 
and  a  city  of  the  fourth  class  has  no  author- 
ity to  Institute  criminal  proceedings  or  pros- 
ecute a  person  for  a  criminal  offense.  Sec- 
ond. Because  the  defendant  ia  accused  in  said 
complaint  with  being  Intoxicated  or  drunk. 
and  drunkenness  is  not  an  offense,  except 
as  defined  by  the  statute,  and  the  complaint 
in  this  case  does  not  define  an  offense  under 
the  law.  Third.  Because  the  said  complaint 
charges  defendant  with  a  misdemeanor,  In 
disturbing  the  peace  of  a  neighborhood  In  said 


city  of  Lebanon,  and  said  charge  is  in  the  lan- 
guage of  the  statute  definli^  a  misdemeanor 
by  disturbing  the  peace,  and  such  otCenses 
are  triable  alone  on  indictments  or  informa- 
tion In  the  Justices'  courts  or  circuit  courts 
of  the  state  and  said  police  judge  had  no 
authority  to  try  the  same.  Fourth.  Because 
the  offenses  with  which  the  defendant  Is 
charged  in  said  complaint  If  offenses,  are 
misdemeanors,  as  defined  by  the  statute,  and 
can  only  be  tried  upon  an  information  or  In- 
dictment, and  the  police  Judge  of  the  city  of 
Lebanon  had  no  authority  to  try  said  cause. 
Fifth.  Because  there  Is  no  authority  iu  the 
statute  for  the  passage  of  Ordinance  No. 
172."  The  court  sustained  the  motion  to 
quash,  discharged  the  defendant  and  enters 
ed  up  Judgment  for  costs  against  the  city. 
Plaintiff  filed  timely  motions  for  new  trial 
and  in  aiTest  of  Judgment,  which  were  by 
the  court  overroled.    Plaintiff  duly  appealed. 

J.  P.  Ntxon,  for  appellant  Farris  &  May- 
field,  for  respondent 

BLAND,  P.  J.  (after  stating  the  facts).  1. 
The  circuit  court  seems  to  have  been  of  the 
opinion  that  a  city  of  the  fourth  class  is  with- 
out power  to  pass  an  ordinance  making  it  a 
misdemeanor  for  one  to  exhibit  himself  in 
a  public  place  in  a  city  in  a  drunken  condi- 
tion, for  the  reason  that  the  Legislature  had 
not  seen  fit  to  make  it  an  offense  against  the 
state  for  one  to  publicly  exhibit  himself  while 
In  such  condition.  Section  5957,  Rev.  St 
1899,  among  other  powers,  confers  upon  the 
mayor  and  board  of  aldermen  of  a  city  of 
the  fourth  class  power  to  "enact  and  ordain 
any  and  all  ordinances  not  repugnant  to  the 
Constitution  and  laws  of  this  state,  and  such 
as  they  shall  deem  expedient  for  the  good 
government  of  the  dty,  the  preservation  of 
peace  and  good  order,"  etc.  In  Green  City  v. 
Holsinger,  76  Mo.  App.,  loc.  dt  569,  the 
Kansas  City  Court  of  Appeals,  speaking 
through  Ellison,  J.,  said:  "That  drunkenness 
in  the  public  places  of  a  municipality  is  a 
matter  of  police  regulation  there  can  be  no 
doubt  The  mere  fact  that  the  power  to 
suppress  drunkenness  is  specifically  stated  In 
some  charters  does  not  signify  that  It  is  not 
embraced  in  the  general  provision  as  to  police 
power  contained  In  charters  which  make  no 
specific  mention  of  such  offense."  In  City  of 
Gallatin  v.  Tarwater,  143  Mo.,  loa  dt  45,  44 
S.  W.  751,  the  Supreme  Court  said:  "The  ex- 
hibition of  one's  self  In  a  condition  tending. 
In  and  of  itself,  to  degrade  the  public  morals, 
to  annoy  and  Inconvenience  the  citizens  in 
the  discharge  of  their  daily  duties,  and  to  de- 
stroy the  peace,  comfort,  and  good  order  and 
well-being  of  society,  is  an  offense  which  is 
the  proper  subject  of  police  regulation,  and 
has  been  so  regarded,  both  in  this  coimtry 
and  England,  ever  since  the  reign  of  James 
the  First;"  citing  many  authorities.  Such 
being  the  case,  there  can  be  no  doubt  of  the 
authority  of  the  mayor  and  board  of  alder- 
men of  a  dty  of  the  fourth  daaa  to  pass  an 
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ordinance  to  punish  the  offense,  under  the 
general  power  to  pass  such  ordinances  as 
"shall  be  deemed  expedient  for  the  good  gov- 
emment  of  the  city,  the  preserration  of  peace 
and  good  order."  etc. 

2.  The  third  ground  of  the  motion  to  qnash 
would  deny  to  cities  of  the  fourth  clasa  pow- 
er to  punish  for  the  commission  of  any  mis- 
demeanor which  was  at  the  same  time  pun- 
ishable under  the  hiws  of  the  state.  This  is 
not  the  law,  and  never  has  been,  in  this  state. 
City  of  St.  Louis  V.  Scboenbusch,  95  Mo. 
618,  8  S.  W.  791;  State  v.  Walbrldge,  119  Mo. 
383,  24  S.  W.  457,  41  Am.  St  Rep.  663.  On 
the  contrary,  the  law  is  that  an  acquittal  or 
conviction  under  a  city  ordinance  Is  no  bar 
to  a  prosecution  for  the  same  offense  by  the 
state,  and,  vice  versa,  a  convlctlMi  or  ac- 
quittal under  a  state  law  is  no  bar  to  a  pros- 
ecution for  the  same  offense  by  a  city.  State 
V.  Mnir,  86  Mo.  App.  642,  approved  In  164 
Mo.  610,  65  S.  W.  285. 

The  judgment  is  reversed  and  the  cause 
remanded.    All  concur. 


KIMBALL  V.  ST.  LOUIS  &  8.  P.  R.  CO. 

(Oonrt  of  Appeals  at  St.  Louis,  Mo.    March  3, 
1903.) 

RAILROADS— KILLING  STOCK— RIGHT  OP  WAT 
—FENCBS— PUBLIC  ROADS— PLACE  OF  KILL- 
ING—PRESUMPTION  —  BVIDBNCH  —  QUESTION 
FOR  JURY. 

1.  Where  there  was  evidence  that  plaintiff's 
cow  got  on  defendant's  railroad  track  through 
a  deKctive  right  of  way  fence,  and  was  subse- 
quently fonud  dead  at  a  point  where  the  rail- 
road crossed  a  public  highway,  a  short  distance 
from  where  she  escaped,  the  presumption  that 
the  cow  went  on  the  traclc  at  the  point  where 
she  was  found  could  not  be  entertained. 

2.  Where  a  witness  saw  i)la!ntiff's  cow  on 
defendant's  right  of  way,  inside  the  cattle 
guards,  and  the  cow  was  traced  through  an 
opening  in  an  insufficient  right  of  way  fence 
to  within  20  feet  of  the  cattle  guards,  and  she 
was  subsequently  found  dead  in  the  highway, 
it  was  a  question  for  the  jurv  whether  she  was 
not  liilled  on  defendant's  right  of  way,  though 
defendant's  engineer  testified  that  she  came 
onto  the  track  from  the  highway. 

3.  Where  a  cow  escaped  from  a  field  onto  a 
railroad  right  of  way  through  a  defect  in  the 
fence,  of  which  the  railroad  had  notice,  the 
railroad  was  responsible  for  double  damages 
for  killing  the  cow,  though  she  passed  from 
the  right  of  way  to  a  public  road,  and  thence 
onto  the  railroad  crossing. 

Appeal  from  Circuit  Court,  Lawrence 
County;  H.  C.  Pepper,  Judge. 

Action  by  J.  H.  Kimball  against  the  St. 
Louis  &  San  Francisco  Railroad  Company. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    AfDrmed. 

Parker,  Woodruff  &  Skinner,  for  appel- 
lant.   Lipscomb  &  Syzer,  for  respondent. 

Statement  of  Facts  and  Opinion. 

QOODE,  J.  Action  to  recover  double  dam- 
ages for  the  killing  of  respondent's  cow  by 
one  of  appellant's  locomotives  on  August  9, 
1000.    The  cow  was  pastured  in  a  triangular 


field  held  by  N.  C.  Davis  as  a  leasehold,  and 
the  morning  of  the  day  she  was  killed  was 
driven  to  the  pasture  by  plamtifTs  children, 
where  she  was  seen  that  morning  by  a  wit- 
ness named  Leftwlch,  who  later  In  the  day 
saw  her  on  the  railroad  right  of  way.  Ttie 
pasture  contained  about  three  acres  of  land, 
and  was  bounded  on  the  west  and  south  by 
public  wagon  roads,  intersecting  at  right 
angles;  the  pasture  being  in  the  northeast 
angle  of  said  wagon  roads,  and  inclosed  on 
its  northwest  side  by  the  appellant's  right  of 
way,  which  ran  across  both  the  wagon  roads 
and  around  the  pasture,  subtending  the  angle 
formed  by  the  Intersection  of  the  roads  as 
the  arc  of  a  curve.  The  public  roads  were 
separated  from  the  pasture  by  good  fences, 
and  where  the  railroad  cut  those  roads  were 
good  cattle  guards,  with  wing  fences  extend- 
ing from  them  on  either  side  to  the  right  of 
way  fences.  The  latter  fences  were  made 
of  wires  and  fastened  to  posts,  and  there  is 
evidence  in  the  record  to  prove  that  one  or 
more  places  between  the  two  cattle  guards 
and  some  of  the  wires  were  broken  loose, 
and  others  sagged,  so  that  an  animal  could 
get  out  of  the  field  and  on  the  right  of  way. 
As  stated,  the  respondent's  cow  was  in  the 
pasture  field  the  morning  she  was  killed,  and 
was  afterwards  observed  grazing  outside  of 
it  on  the  right  of  way,  and  between  the  two 
cattle  guards  which  bounded  the  curved  track 
at  the  north  and  south  crossings  of  the  rail- 
road and  the  two  wagon  roads.  That  she 
escaped  from  the  field  through  a  defective 
place  in  the  fence  was  shown  by  her  tracks 
being  near  such  a  place;  and  the  tracks,  and 
other  Indications  of  her  presence,  such  as 
cropped  grass,  were  traced  from  there  south- 
ward along  the  right  of  way  to  within  20 
feet  of  the  south  crossing,  where  the.  public 
highway  ran  east  and  west  There  the  steps 
ended  in  a  slight  excavation  of  the  earth,  as 
though  all  her  feet  had  been  bunched,  and 
had  dug  up  the  soil.  The  cow's  carcass  was 
found  on  the  south  side  of  said  east  and  west 
highway,  and  west  of  the  raihroad  track. 

It  is  the  contention  of  the  respondent  that 
the  animal  was  struck  at  the  spot  where  her 
tracks  stopped,  and  where  the  ground  was 
torn  up,  20  feet  inside  the  cattle  guards,  and 
carried  or  hurled  by  the  pilot  of  the  loco- 
motive through  the  cattle  guard  Into  the  pub- 
lic road,  where  she  was  found  dead.  The 
railway  company  contends,  and  the  engineer 
whose  engine  killed  the  cow  so  swore,  that 
she  came  onto  the  track  at  the  crossing  of 
the  east  and  west  public  road,  Just  as  the 
train  approached  the  crossing,  and  barely 
had  her  fore  feet  over  the  west  rail  when  the 
engine  struck  her. 

The  main  issue  of  fact  between  the  par- 
ties, and  which  the  court  submitted  to  the 
Jury,  is  whether  the  cow  went  on  the  appel- 
lant's track  at  the  time  she  was  killed 
through  the  defective  fence  separating  the 
right  of  way  from  the  pasture,  or  whether 
she  had  previously  gotten  out  of  the  pasture 
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and  Into  tbe  public  road,  and,  while  grazing 
along  tbe  latter,  strayed  onto  the  railway 
track. 

Tbe  drcnlt  ]ndge  Inatmcted  the  Jury  that. 
If  tbey  fotmd  from  the  evidence  that  the  cow 
entered  on  the  company's  track  at  a  point 
where  It  croaaea  the  pnbllc  road,  the  respond- 
ent conid  not  recover;  that  the  law  presumed 
she  came  on  the  track  where  her  body  was 
found,  and  it  devolved  on  the  respondent  to 
show  to  the  contrary  by  the  weight  of  evi- 
dence. Tbe  court  further  instrncted  that 
though  the  Jury  believed  the  cow  passed  ont 
of  the  pasture  through  an  oi>enlng  In  tbe 
fence  on  the  company's  right  of  way, '  and, 
before  tbe  approach  of  tbe  train  that  killed  | 
her,  tben  passed  from  tbe  right  of  way  to 
the  public  highway,  and  further  believed  that 
at  the  time  she  was  struck  by  the  engine  she 
was  in  the  act  of  going  on  the  track  where  It 
crosses  tbe  public  road,  tbe  verdict  should  be 
for  the  railroad  company— a  charge,  it  seems 
to  ns,  too  favorable  to  the  appellant.  An'  in- 
struction was  given  that  the  company  must 
have  Imown  of  the  defective  state  of  tbe 
fence  where  the  cow  left  the  pasture,  or  liad 
the  opportunity  to  know  of  it  by  proper  dili- 
gence. 

An  animal  found  dead'on  a  railroad  track, 
as  the  apparent  result  of  a  collision  with  au 
engine,  is  presumed,  in  the  absence  of  ex- 
planatory evidence,  to  have  gone  on  the  track 
where  found.  Pearson  v.  B.  B.  Co.  (K.  C.) 
83  Mo.  App.  543.  But  if  the  evidence  shows 
where  an  animal  got  on  tbe  track,  tben 
whether  the  railroad  company  is  liable  for 
double  damages  depends,  not  on  where  It 
was  killed,  but  on  where  it  went  on  the  rail- 
road; that  is,  on  whether  It  went  on  where 
the  company  was  legally  bound  to  maintain 
a  lawful  fence,  but  failed  to  perform  that 
duty,  or  at  a  point  where  it  was  not  bound 
to  fence,  as  at  a  public  road  crossing.  Fray- 
sher  V.  BaUroad  (St  L.)  66  Mo.  App.  573; 
Ehret  v.  Railroad  (K.  C.)  80  Mo.  App.  861; 
Moore  v.  Railroad,  81  Ma  409.  In  tbe  case 
in  band  tbe  presumption  above  mentioned 
does  not  arise,  because  there  is  testimony  on 
the  qnestlon  of  where  the  respondent's  cow 
went  on  the  track,  and  the  fact  was  to  be 
found  from  the  testimony  bearing  on  It. 

None  of  the  above  propositions  Is  gainsaid 
by  tbe  appellant;  its  position  being  that  the 
only  competent  evidence  on  tbe  issue  of 
where  the  cow  entered  the  track  and  was 
otmck  was  the  positive  testimony  of  the  en- 
gineer that  she  came  'on  at  the  highway 
crossing,  and  the  circumstance  that  her  car- 
cass lay  in  th6  public  highway.  But  we 
think  there  was  evidence  for  tbe  Jury  to 
weigh  that  she  entered  the  right  of  way 
throngb  tbe  defective  fence  between  it  and 
tbe  pasture,  and  was  killed  without  having 
gone  on  tbe  highway,  and  while  still  grazing 
on  th«  appellant's  track,  inside  the  cattle 
gnards.  Leftwicb  saw  her  in  there.  She 
was  traced  by  srmdry  signs  from  the  opening 
in  tbe  fence  to  within  20  feet  of  the  south 
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cattle  guard.  There  tbe  ground  looked  like 
she  had  planted  herself  to  receive  a  blow, 
and  there  the  signs  of  her  grazing  stopped. 
It  was  certainly  a  circumstance  of  some  force 
that  her  tracks  went  no  further,  and  could 
neither  be  traced  forward  nor  backward 
from  that  point 

We  are  not  able  to  yield  assent  to  tbe 
charge  of  the  lower  court  that  tbe  company 
was  not  liable  if  the  cow  escaped  from  the 
pasture  through  a  defective  place  in  tbe 
fence,  wandered  onto  the  public  road,  after- 
wards entered  the  railroad  track  at  the  cross- 
ing, and  was  there  killed.  That  pioposltion 
seems  not  to  be  sound  law.'  Snider  v.  Rail- 
road, 78  Mo.  466;  Warden  v.  Raih^oad  (K.  0.) 
78  Mo.  App.  664.  If  the  cow  got  out  of  tbe 
field,  through  a  broken  place  in  tbe  fence,  of 
which  there  is  proof  tbe  section  foreman  had 
notice,  we  think  the  company  Is  responsible 
In  double  damages  for  killing  her,  even 
though  she  passed  to  the  public  road  from 
the  right  of  way  first,  and  thence  to  tbe 
crossing. 

Tbe  Judgment  is  afltemed. 

BLAND,  P.  J.,  and  RETBTJRN,  X,  concur. 


BRACKEN  V.  MILNBR  et  aL 

(Court  of  Appeals  at  St  Louis,  Ma    March  8, 

1003.) 

FRAXn)X7LBNT  OONVBTANCBS  —  BOBSBQtTBNT 
CRBDITORS— UARRIBD  WOHBN  —  PURCHASB 
OF  HUSBAND'S  PROPBRTT  AT  EXECUTION 
SALE  —  HORTOAQBS  —  JUDOUENTS  —  COJ> 
LATBRAL  ATTACK. 

1.  Where  an  insolvent  who  has  fraudulently 
contracted  debts  which  he  cannot  pay,  conveys 
property  to  his  wife  in  fraud  of  ezisnng  cred- 
itors, such  conveyance  is  also  frandnleut  as  to 
Bubseqnent  creditors. 

2.  Where  a  wife  with  her  own  funds  por- 
chasea  her  hasband's  land  at  execution  sale, 
without  collnsion,  she  acquires  a  good  title;  in 
which  her  husband  has  no  interest  which  can 
be  subjected  to  the  payment  of  his  debts. 

3.  Where  a  mortgagor  took  up  the  mort- 
gage with  money  furnished  by  a  third  party, 
and  thereafter  turned  the  mortgace  over  as 
collateral  secnri^  for  a  loan,  he  had  an  equity 
in  the  mortgaged  premises  which  might  i>e  sub- 
jected to  tiie  payment  of  his  debts,  subject  to 
the  prior  lien  of  the  holder  of  the  mortgage. 

4.  A  Judgment  cannot  be  collaterally  attacked 
on  the  ground  that  it  was  rendered  in  vacation 
without  consent  of  the  parties. 

5.  The  judgments  of  tbe  federal  courts  are 
entitled  to  equal  rank  and  presumption  of  regu- 
laritr  as  judgments  of  the  state  circuit  courts. 

Appeal  from  Circuit  Court,  Greene  County; 
Jas.  T.  Neville,  Judge. 

Suit  by  J.  P.  Bracken  against  Jas.  R.  Biil- 
ner  and  others.  From  the  Judgment  both 
parties  appeal.    Affirmed. 

H.  C.  Mllner  is  the  wife  of  James  R.  Mil- 
ner.  In  1884,  James  R.  Mllner,  In  considera- 
tion of  love  and  affection,  conveyed  to  bis 
wife,  lot  No.  94  and  south  24  feet  of  lot 

IF  1.  See  Fraudulent  CooTcrances,  vol.  U,  Ceot 
Die  {  632. 
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No.  98,  Harwood,  LUienby  &  Boyd's  addi- 
tion, in  the  city  of  Springfield,  Mo.  In  1884 
A.  W.  Howell  obtained  a  Judgment  against 
James  R.  Mllner  for  $461  In  the  Greene  coun- 
ty clrcnit  court  An  execution  was  Issued 
upon  this  judgment,  and  levied  upon  the 
above-described  real  estate,  as  the  property 
of  James  Mllner.  After  tlie  levy  tbe  pn^- 
erty  was  advertised  for  sale  under  the  ex- 
ecutlon.  Before  the  day  of  sale,  Mrs.  Milner 
bought  the  judgment  with  her  own  funds, 
and  had  it  assigned  to  her.  On  the  advice 
of  her  attorney,  she  permitted  the  property 
to  be  sold  on  the  execution,  and  at  the  sale 
bid  it  in,  and  received  a  sheriff's  deed  there- 
for, which  deed,  together  with  the  one  made 
to  her  by  her  husband  in  1894,  she  caused 
to  be  placed  of  record.  Tbe  property  was  in- 
cumbered by  a  mortgage  to  secure  a  note 
of  $1,500.  It  appears  that  Judge  Rassleur, 
of  St  Louis,  furnished  Milner  with  money 
to  take  tills  mortgage  up,  and  that  it  was 
taken  np  by  James  R.  Milner,  but  was  not 
satisfied  of  record;  that  afterwards  James 
R.  Mllner  used  It  as  collateral  security  to  ob- 
tain a  loan  from  tbe  Holland  Bank  at  Spring- 
field; and  that  it  was  in  pledge  to  said  bank 
on  the  day  of  trial  to  secure  money  bor- 
rowed by  James  R.  Milner.  It  appears  that 
Judge  Rassleur  had  had  some  dealings  with 
Mllner  concerning  some  mining  property  at 
Aurora,  Mo.,  out  of  which  he  had  made  con- 
siderable money,  and  that  he  had  let  Mllner 
have  money  as  a  gratuity  to  help  him  out 
of  his  financial  troubles.  James  Milner  made 
bis  wife  a  gift  of  19  shares  of  the  stock  of 
the  Sptialerlte  Mining  Company  (a  corpora- 
tion), of  the  par  value  of  $1,900.  On  Octo- 
ber 5,  1900,  plaintiff  recovered  In  the  Unit- 
ed States  Circuit  Court  for  the  Southern 
Division  of  the  Western  District  of  Missouri 
a  judgment  against  James  R.  Mllner  for  $1,- 
800,  which  is  in  full  force  and  effect.  An 
execution  was  issued  on  this  judgment,  and 
returned  by  the  marshal  of  the  district  nulla 
bona.  After  this  return  was  made,  plaintiff 
brought  this  suit  In  the  Greene  county  cir- 
cuit court  against  Mllner  and  wife  to  sub- 
ject the  above-described  real  estate  and 
shares  of  stock  to  the  payment  of  the  judg- 
ment After  hearing  the  evidence  the  court 
entered  a  decree  subjecting  the  19  shares 
of  mining  stock  to  the  payment  of  plalntitTs 
judgment  and  found  that  the  $1,600  note 
and  mortgage  to  be  the  property  of  James 
R.  Milner,  and  subjected  it,  also,  to  the  pay- 
ment of  plalntlirs  debt-HBubject,  however,  to 
the  rights  of  the  then  holders  of  the  same— 
and  found  the  other  Issues  in  favor  of  Mrs. 
Milner.  After  taking  the  usual  steps  to  pre- 
serve their  exceptions,  both  parties  appealed. 

White  &  McCammon,  for ,  appellant  Hef- 
feman  &  Heffeman,  for  respondent 

BLAND,  P.  J.  (after  stating  the  facts). 
1.  The  evidence  is  that  James  R.  Mllner  as 
early  as  1880  was  a  real  instate  and  loan 


agent,  and  as  such  liad  fraudulently  conwt- 
ed  money  and  property  of  his  clients  to  Ids 
own  use,  and  In  this  manner  became  in- 
debted to  them,  and  continued  to  be  Indebted 
to  divers  persons,  and  was  in  1881  insol- 
vent, and  lias  continued  Insolvent  down  to 
this  time,  so  that  there  Is  no  question  that 
the  voluntary  conveyance  of  real  estate  to 
hla  wife  in  1884  was  fraudulent.  In  law, 
as  to  bis  existing  creditors;  and  we  think 
that  it  was  also  fraudulent  as  to  his  subse- 
quent creditors,  for  the  reason  that  where 
one  has  fraudulently  contracted  debts  which 
he  cannot  pay,  and  then  makes  a  voluntary 
conveyance  of  his  property,  and  thereafter 
contracts  other  debts  which  he  cannot  pay, 
the  reasonable  inference  Is  that  be  Intended 
by  bis  voluntary  conveyance  to  hinder  and 
delay  his  subsequent  as  well  as  lila  existing 
creditors. 

2.  The  tlUe  acqnbred  by  Mrs.  Milner  at  the 
sheriff's  sale  and  by  virtue  of  the  sherUTs 
deed  presents  quite  another  proposition.  In 
answer  to  a  question  as  to  where  she  got  the 
money  to  buy  the  judgment,  she  said:  "I 
can  tell  you  exactly.  For  two  successtve 
years  before  this  I  had  business,  city  and  out 
of  town,  a  great  deal— an  unusual  amount  of 
original  painting;  and  I  was  so  fortunate 
as  during  those  two  years  to  make  several 
larger  sales  than  I  ever  liave  done  since.  One 
sale  was  a  $700  one.  It  was  not  all  paid  to 
me  In  money,  but  was  partially.  There  was 
another  one  of  $150  just  In  the  winter  pre- 
ceding this.  That  was  a  screen  for  Mrs. 
O'Day."  She  further  testified  that  before  she 
married  Milner  she  had  been  a  teacher  In 
Dmry  College  at  a  salary  of  $1,600  per  an- 
num, and  previous  to  that  had  been  a  teacher 
in  the  KlrksvUle  Normal  School  for  three 
years  at  the  same  salary,  and  had  laid  by 
some  of  the  money.  The  cashier  of  the  bank 
where  she  kept  an  account  testified  tliat  on 
tbe  day  she  purchased  the  judgment  she  bad 
to  her  credit  in  tbe  bank  $610.36,  and  that  on 
the  succeeding  day  her  account  was  over- 
drawn by  16  cents.  Her  attorney  testified 
that  the  judgment  was  purchased  with  her 
own  money;  that  James  R.  Milner  did  not 
furnish  a  penny  of  it,  and  had  notlilng  what- 
ever to  do  with  the  transaction. 

Had  this  purchase  by  Mrs.  Milner,  under 
these  circumstances,  been  on  an  execution 
issued  against  some  person  other  than  her 
husband,  and  of  land  not  owned  by  him,  it 
would  not  be  pretended  that  ha  husband  ac- 
quired any  legal  or  equitable  Interest  in  the 
land  purchased.  Tbe  relation  she  bore  to 
Milner  did  not  preclude  or  disqualify  her 
to  buy  his  lands,  or  bis  Interest  in  lands,  at 
a  sheriff's  sale;  and  if  she  did  so  with  her 
own  money,  and  without  collusion  with  her 
husband  to  buy  it  to  protect  him  firom  his 
creditors,  tbe  sale  is  as  valid,  and  vested  in 
her  as  good  a  title,  as  If  the  purchase  bad  been 
of  lands  belonging  to  a  stranger;  and  we 
think  Mrs.  Mllner,  under  the  evidence,  ac- 
quired by  her  purchase  at  the  sheriff's  sale 
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t  good  title  against  both  Mllner  and  his  cred- 
itors. 

3.  It  la  admitted  by  defendants  that  the 
19  shares  of  mining  stock  should  be  subjected 
to  the  plalntUTs  debt 

4.  In  respect  to  the  (1,500  note  and  mort- 
gage, the  oTldence  Is  reasonably  satisfactory 
that  James  R.  Mllner  took  it  np  with  money 
furnished  him  by  Judge  Rassleur;  that  he 
afterwards  used  this  mortgage  as  collateral 
security  for  money  borrowed  by  him  for  his 
own  purposes.  In  such  circumstances,  he  has 
an  equity  In  the  mortgaged  property  which 
is  araUable  In  payment  of  the  debts  to  his 
creditors,  subject,  however,  to  the  prior  Hen 
of  the  Holland  Bank,  to  which  Mllner  pledged 
the  mortgage  as  security  for  money  loaned. 

5.  On  the  trial,  counsel  for  defendants,  for 
the  purpose  of  Impeaching  the  Judgment  plain- 
till  recovered  against  James  R.  Mllner  In  the 
United  States  Circuit  Court,  ofTered  and  read 
In  evidence  the  Judge's  minutes,  the  evidence 
of  the  clerk  of  the  United  States  Circuit 
Court,  and  correspondence  between  counsel 
for  defendants  and  the  Judge  who  rendered 
the  Judgment,  which  evidence,  counsel  claims, 
tends  to  show  that  the  Judgment  was  not  ren- 
dered during  a  term  of  the  United  States  Cir- 
cuit Court,  but  that  the  cause  was  taken  un- 
der advisement  by  the  Judge  on  the  day  the 
court  adjourned  for  the  term,  and  the  Judg- 
ment was  afterwards  rendered  In  vacation, 
without  the  knowledge  or  consent  of  defend- 
ant Mllner  or  his  counsel.  This  evidence  was 
excluded  by  the  court,  and  this  ruling  is  as- 
signed as  error  by  defendants.  A  Judgment 
may  be  collaterally  attacked  for  one  cause 
only,  to  wit.  for  the  purpose  of  showing  that 
the  court  that  rendered  the  Judgment  had  no 
Jurisdiction  of  the  subject-matter  of  the  suit, 
or  bad  not  acquired  Jurisdiction  of  the  person 
of  the  defendant;  and  the  want  of  Jurisdic- 
tion must  ordinarily  be  made  to  appear  from 
the  records  and  proceedings  in  the  cause. 
The  minutes  kept  by  the  Judge  and  the  clerk 
may,  at  a  term  subsequent  to  the  trial  at 
which  the  Judgment  was  rendered,  be  used 
for  the  purpose  of  correcting  an  error  of  the 
clerk  In  entering  the  Judgment,  or  for  the 
purpose  of  entering  a  correct  Judgment  when 
the  wrong  one  bad  been  recorded,  or  for  the 
purpose  of  entering  a  Judgment  nunc  pro  tunc 
where  the  clerk  omitted  to  enter  any  Judg- 
ment at  all  upon  the  records,  but  can  never 
be  used  In  a  collateral  proceeding  to  show  er- 
ror or  mistake  In  the  Judgment  Itself,  or  to 
contradict  the  date  or  the  term  of  the  court 
■t  which  the  Judgment  purports  to  have  been 
rendered.  The  Judgment  Is  the  conclusion  of 
the  whole  matter,  and  all  the  proceedings  an- 
terior to  it  are  concluded  by  it,  and  the  text 
of  the  Judgment  Is  the  evidence  which  must 
control  as  to  everything  written  into  It  Pol- 
leys  V.  Black  River  Co.,  113  U.  S.,  loc.  clt 
84.  6  Sup.  Ct  868,  28  L.  ISd.  938;  Kosten- 
bader  t.  Kuebler  (Ta.)  48  Atl.  972,  86  Am. 
PI.  Rep.  783;  Lovltt  v.  Russell,  138  Mo.  474, 
40  S.  W.  123;    State  t.  Wear,  146  Mo.  162, 


46  S.  W.  1099.  The  Judgment  of  the  fedoral 
courts  are  entitled  to  equal  rank  and  pre- 
sumption of  regularity  as  Judgments  of  the 
circuit  courts  of  this  state.  Wonderly  v.  La- 
fayette Co.,  150  Mo.  636,  61  S.  W.  745,  45 
L.  R.  A.  386,  73  Am.  St  Rep.  474.  In  State 
v.  Wear,  supra,  It  was  held:  "Where  a  Judg- 
ment recites  a  state  of  facts  not  shown  by 
the  previous  records  of  the  case,  such  Judg- 
ment cannot  be  inquired  Into  in  a  collateral 
proceeding  unless  such  facts  were  Jurisdic- 
tional." In  Railway  Company  v.  Warden, 
73  Mo.  App.  117,  it  was  held  that  a  court  of 
equity  has  no  authority  to  overhaul  the  rec- 
ords of  any  other  court  for  any  error  of  law 
or  fact  committed  by  that  court,  and  that  any 
attempt  to  do  so  Is  necessarily  collateral. 

We  think  the  court  did  not  err  in  excluding 
the  offered  testimony  collaterally  attacking 
the  Judgment  of  the  federal  court.  The  Judg- 
ment rendered  by  the  circuit  court,  we  think. 
Is  supported  by  the  great  weight  of  the  evi- 
dence, and  is  affirmed. 

RBXBURN  and  OOODE,  JJ.,  concur. 


BASKOWITZ  ▼.  OUTHRIB. 

(Court  of  Appeals  at  St  Louis,  Mo.    March  8, 

1003.) 

JXJBTICB  OF  THE  PHACB-CHANQE  OF  VENUE- 
JURAT  TO  AFFIDAVIT— EXPIRATION  OF  NO- 
TARIAL COMMISSION- FAILURE  TO  STATE— 
EFFECT- APPEAL  TO  CIRCUIT  COURT— WAIV- 
ER OF  REFUSAL-REVERSAL  OF  JUSTICE'S 
JUDOMBNT. 

1.  Under  Rev.  St  1880.  i  8835,  providing 
that  every  notary  pnbllc  shall  have  a  prescrib- 
ed seal,  and  shall  designate  In  writing  in  any 
certificate  signed  by  him,  the  date  of  the  ex- 

Siration  of  his  commission,"  it  does  not  invali- 
ate  an  afBdavit  for 'a  change  of  venue  from  a 
justice,  so  as  to  warrant  the  refusal  of  the 
change,  that  the  notary  before  whom  it  was 
made  omitted  from  his  certificate  the  date  of 
the  expiration  of  his  commission. 

2.  Rev.  St  1899,  §  3972.  provides  that  either 
party  in  justice's  court  shall  be  entitled  to  a 
change  of  venue  on  making  affidavit  that  oo 
acconnt  of  the  bias  of  the  inhabitants  of  the 
township  he  cannot  have  a  fair  trial;  and  sec- 
tion 3973  provides  that  on  the  filing  of  the 
aflBdavit  the  justice  mnst  allow  the  change. 
Held,  that  after  the  making  of  such  an  aflBdavit 
a  jndgment  for  plaintiff  was  a  nullity. 

3.  Where  a  defendant  In  justice's  court,  in 
an  action  in  which  the  amount  involved  is  be- 
low the  original  jurisdiction  of  the  circuit 
court,  appeals  to  that  court  from  an  adverse 
judgment  and  from  the  justice's  denial  of  his 
application  for  change  of  venue,  he  does  not 
waive  his  right  to  insist  on  the  refusal  of  the 
change  as  error  by  appearing  and  consenting 
to  continuance  of  the  cause,  the  jurisdiction 
of  the  circuit  court  over  the  subject-matter  be- 
ing merely  derivative. 

4.  Under  its  general  power  of  supervision 
over  inferior  conrts,  it  is  competent  for  the  cir- 
cuit court  to  vacate  the  judgment  of  a  justice 
rendered  after  refusal  of  the  change  of  venue, 
and  send  the  cause  back  with  directions  to 
grant  the  change. 

Appeal  from  St  Louis  Circuit  Court;  Sel- 
don  P.  Spencer,  Judge. 

Action  in  Justice's  court  by  Sam  Basko- 
Witz  against  O.  B.  Qutbrle,  doing  business  as 
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the  Gnthrle  Uannfacturlng  Company.  From 
an  order  of  tbe  circuit  court  made  on  appeal 
by  tbe  defendant  from  an  order  refusing  to 
set  aside  an  order  yacatlng  tbe  judgment 
and  remanding  the  cause  to  the  Justice,  plaln- 
tlff  appeals.    Affirmed. 

This  cause  was  taken  to  the  circuit  court 
by  appeal  from  a  Justice's  court 

The  Justice's  transcript  (omitting  caption 
and  certificate)  is  as  follows: 

"Suit  on  an  account;  demand  939.97.  Ac- 
count filed  and  summons  Issued  to  Constable 
E.  J.  Morrlssey  Noyember  28,  1889,  return- 
able December  12,  1899,  at  7  a.  m.  Summons 
returned  executed;  case  called  for  trial  De- 
cember 12,  1899,  at  7  a.  m.  Prayer  for 
change  of  venue  filed;  not  granted  because 
affidayit  not  complete.  Plaintiff  appeared; 
defendant,  though  duly  called,  comes  not, 
and  makes  default.  The  Justice  waited  three 
hours,  and  defendant  still  remaining  In  de- 
fault, tbe  Justice  heard  tbe  evidence  and 
finds  for  the  plaintiff  In  the  sum  of  140.47. 
It  is  therefore  adjudged  by  the  Justice  that 
plaintiff  recover  from  defendant  the  sum  of 
forty  dollars  and  forty-seven  cents  for  his 
debt  and  cost  of  suit.  Execution  issued  to 
Constable  E.  J.  Morrlssey,  Decemb^  12, 1899, 
returnable  according  to  law. 

"Now,  on  this  tbe  21st  day  of  December, 
1899,  comes  tbe  defendant  and  files  his  a£B- 
davlt  and  bond,  praying  an  appeal,  with 
Mississippi  Valley  Trust  Co.  as  surety.  Bond 
approved  and  appeal  granted;  case  transmit- 
ted to  circuit  court,  city  of  St.  Louis,  with 
all  papers  in  the  cause  and  transcript  of 
docket 

Judgment $40  47 

Justice 2  06 

Constable 2  16 

Levy 100 

Watchman IS  60 

Transcript  paid 1  00" 

Tbe  application  for  a  change  of  venue, 
which  the  Justice  overruled  (omitting  cap- 
tion), is  as  follows: 

"Oscar  B.  Gnthrle,  the  defendant  in  the 
above  named  cause,  makes  oath  and  says 
that  be  can  not  have  a  fair  and  Impartial 
trial  before  the  above  named  Justice,  before 
whom  said  cause  is  now  pending,  on  account 
of  the  bias  and  prejudice  of  the  Inhabitants 
of  the  district  thereof,  and  he  therefore  prays 
a  'change  of  venue'  to  other  Justice  having 
Jurisdiction  thereof,  in  accordance  with  the 
statute  in  such  cases  made  and  provided. 
"Oscar  B.  Guthrie,  Defendant 

"Sworn  to  and  subscribed  before  me,  this 
»th  day  of  December,  1809. 

"[Seal.]  John  B.  Edwards, 

"Notary  Public, 
•M31ty  of  St  Louis.  Missouri." 

la  the  circuit  court,  defendant  moved  that 
tbe  Judgment  of  the  Justice  be  vacated,  and 
the  cause  be  remanded  to  the  Justice  with  di- 
rections that  he  grant  a  change  of  venue  of 


tbe  cause.  On  tbe  hearing  of  the  motion, 
the  notary  (Edwards)  testified  tliat  he  was 
commissioned  as  a  notary  on  the  1st  day  of 
March,  1898,  for  four  years.  The  court  sus- 
tained the  motion,  entered  an  order  vacating 
the  Judgment  of  tbe  Justice,  and  remanded 
tbe  cause  to  him  with  directions  that  he 
award  tbe  change  of  venue  theretofore  ap- 
plied for.  An  unavailing  motion  to  set  aside 
this  order  was  made  by  plaintiff,  whereupon 
he  appealed. 

Montague  Punch,  for  appellant    John  F. 
Green,  for  respondent 

BLAND,  P.  J.  (after  stating  the  facts). 
1.  For  the  reason  that  tbe  notary  omitted  to 
designate  in  writing  on  his  Jurat  to  the  ap- 
plication for  change  of  venue  tbe  date  of  the 
expiration  of  ills  commission,  it  is  contended 
by  appellant  that  there  was  no  evidence  tliat 
the  application  for  change  of  venue  was 
sworn  to,  and  that  the  Justice  correctly  de- 
nied the  appllcaUon.  Section  8836,  Rev.  St 
1899,  reads  as  follows:  "Every  notary  pub- 
lic shall  provide  a  notarial  seal,  on  which 
shall  be  inscribed  his  name,  the  words  'no- 
tary public,'  tbe  name  of  the  county  or  dty, 
if  appointed  for  such  city,  in  which  be  re- 
sides and  has  his  office,  and  tbe  name  of  tbe 
state;  shall  designate  in  writing,  in  any  cer- 
tificate signed  by  him,  the  date  of  the  ex- 
piration of  ills  commission.  No  notary  pub- 
lic sliall  change  his  seal  during  the  term  for 
which  be  is  appointed,  and  h6  shall  authen- 
ticate therewith  all  bis  official  acts,  and  tbe 
record  and  copies,  certified  by  tbe  proper 
custodian  thereof,  shall  be  received  in  evi- 
dence." This  statute  makes  tbe  official  sig- 
nature and  seal  of  a  notary  tbe  evidence  of 
his  official  acts,  without  reference  to  tbe 
designation  in  writing  of  the  time  of  the 
expiration  of  bis  commission.  In  K.  0.  & 
S.  E.  By.  Co.  V.  K.  O.  &  S.  W.  Ry.  Co.. 
129  Mo.  82,  31  S.  W.  451,  it  was  held  that 
the  omission  of  a  notary  to  designate  the 
time  of  the  expiration  of  bis  commission  did 
not  invalidate  his  certificate  to  the  acknowl- 
edgment of  a  deed.  In  Windmill  Co.  v. 
Baker,  49  Kan.  434,  30  Pac.  472,  under  a 
statute  like  ours,  the  Supreme  Court  of 
that  state  held:  "The  fact  that  a  notary 
public,  before  whom  a  claim  of  lien  is  veri- 
fied, fails  to  add  after  his  official  signature 
the  date  of  expiration  of  Ills  commission, 
does  not  render  such  lieu  void."  The  court 
(at  page  440,  49  Kan.,  and  page  473,  30  Pac.) 
said:  "The  statute  requiring  such  addition  ' 
on  part  of  the  notary  does  not  attempt  to 
avoid  the  affidavit  taken  by  the  notary  on 
account  of  such  omission."  Neither  does  our  , 
statute  attempt  to  avoid  the  certificate  of  a 
notary  for  his  omission  to  designate  the  date 
of  the  expiration  of  his  commission,  and  we 
hold  that  the  affidavit  to  the  application 
for  change  of  venue  was  sufficiently  authenti- 
cated. 

2.  The  application  for  4^e  change  of  venue 
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of  the  amae  was  In  strict  compliance  ■vrlih 
tte  atatnte  (section  3972,  Rev.  St  1899).  The 
next  succeeding  section  (3973)  made  It  the 
ImperatlTe  duty  of  the  Justice  to  award  a 
change  of  Tenne  to  a  Justice  of  some  district 
where  the  tnhabltanta  were  not  so  prejudiced 
against  the  defendant  that  be  could  not  haye 
a  fair  trial  therein;  and  when  the  applica- 
tion for  the  change  of  venue  was  filed  before 
the  Justice  he  had  no  further  Jurisdiction  In 
the  cause  except  to  grant  the  change  of 
venue  (section  3973,  supra),  hence  his  Judg- 
ment was  an  absolute  nullity.  Jones  v. 
Pharia,  59  Mo.  App.  254. 

3.  The  affidavit  for  the  appeal  was  from 
the  Judgment,  from  the  ruling  of  the  Jus- 
tice on  defendant's  application  -for  a  change 
of  venue,  etc  After  the  transcript  tiad  been 
filed  In  the  circuit  court  and  the  cause  dock- 
eted there,  the  defendant  appeared  and  con- 
sented to  several  continuances  of  the  cause. 
Plalntur  contends  that  by  his  appeal  from 
the  Judgment  of  the  Justice,  and  by  his 
general  appearance  to  the  cause  in  the  clr- 
enlt  conrt  after  the  appeal  had  been  grant- 
ed, be  thereby  conferred  on  the  circuit  court 
Jniisdietion  to  hear  and  determine  the  case. 
There  might  possibly  be  some  force  in  this 
contention  If  the  cause  was  one  of  the  class 
over  which  the  drcnlt  court  had  original 
Jurisdiction,  but  the  amount  sued  for  Is 
below  the  original  Jurisdiction  of  the  drcnlt 
oonrt,  hence  that  court  could  not  obtain 
Jurisdiction  in  any  other  manner  than 
through  the  Justice  by  the  appeal.  Its  Juris- 
diction of  the  subject-matter  was  derivative; 
therefore,  tf  the  court  through  which  it  was 
attempted  by  appeal  to  confer  Jurisdiction 
had  no  Jurisdiction,  none  could  be  conferred 
on  the  circuit  court  Planing  Mill  Co.  v. 
Short,  58  Mo.  App.  320;  Ins.  Co.  v.  Foster, 
66  Mo.  App.  197;  Belnhardt  v.  Kempf,  72  Mo. 
App.,   loc.   clt   660. 

4.  It  is  competent  for  a  party  to  confer 
Jurisdiction  in  a  court  of  his  person,  but 
he  can  neither  by  consent  nor  conduct  confer 
on  a  court  Jurisdiction  of  the  subject-mat- 
ter; the  law  alone  confers  this  Jurisdiction. 
Parlcer  t.  Zelsler,  139  Mo.  298,  40  S.  W.  881; 
Johnson  t.  Detrlck,  152  Mo.  213.  53  S.  W.  891. 

Dnder  its  general  power  of  supervision  over 
Inferior  -courts,  it  was  competent  for  the 
circuit  conrt  to  vacate  the  Justice's  Judgment 
and  send  the  cause  back  to  the  Justice  with 
directlona  to  grant  the  change  of  venue. 

The  Judgment  is  affirmed.    All  concur. 


ASHBT  T.  ELSBEKRT  &  N.  H.  GKAVEL 

ROAD  CO. 

(Conrt  of  Appeals  at  St  Louis,  Mo.    March  8, 

1908.) 

TURNPIKES— WIDTH  OP  ROAI>-DDTT  TO  RE- 
PAIR —  LIABILITY  TO  TRAVELERS  —  NEOLI- 
OENCB-CONTRIBUTORY  NEQLIQHNCS. 

1.  Rev.  St  1889,  {  2696,  requires  gravel  road 
corporations  to  construct  a  road  not  less  than 
20  («et  wide,  including  side  drains.    Held  that 


in  the  absence  of  evidence  showing  a  necessity 
for  the  conBtructlon  of  a  road  of  less  width  at 
a  particnlar  point,  a  gravel-road  compauv  is 
obliged  to  maintain  a  safe  road  for  travel  of 
the  width  of  20  feet 

2.  A  private  corporation  operating  a  road  tor 
toll  is  under  obligation  to  maintain  in  reason- 
ably safe  repair  whatever  parts  of  its  road  it 
keeps  open  or  permits  to  be  used  for  travel. 

'8.  The  failure  of  a  gravel-road  corporation 
to  maintain  a  road  of  the  width  of  20  feet,  as 
required  by  Rev.  St.  1889,  |  2696,  constitutes 
negligence  for  which  a  recovery  may  be  bad 
by  a  person  whose  injuries  result  from  such 
failure. 

4.  Evidence  showing  that  the  road  upon 
which  plaintiff  was  driving  was  narrow,  and 
consisted  of  an  embankment  unguarded  on 
either  side  except  by  wires  strung  on  posts, 
and  that  plaintiff  was  injured  by  her  norse 
taking  fright  and  overturning  her  wagon  at  the 
side  of  the  road,  sufficiently  tends  to  show  that 
the  proximate  cause  of  the  injury  was  the  nar- 
row and  defectively  guarded  condition  of  the 
road. 

6.  Where  the  bad  repair  of  a  highway  is  the 

groximate  cause  of  an  injury  to  a  person  driv- 
ig  on  it,  the  corporation  maintaining  the  high- 
way is  liable  for  such  injury,  altnoagh  the 
fright  of  the  horse  from  the  presence  of  cows 
on  the  road  is  also  a  contributory  cause. 

6.  It  is  not  negligence  for  a  person  knowing 
the  defective  condition  of  a  road  to  travel  over 
it  to  her  home,  unless  the  road  is  so  dangerous 
that  a  person  of  common  prudence  would  de- 
cline the  risk. 

7.  It  is  not  negligence  in  a  corporation  main- 
taining a  turnpike  to  allow  cows  to  occasional- 
ly stray  on  the  road  from  intersecting  cross- 
roads, and  graze  along  its  borders. 

Appeal  from  Circuit  Ck>urt,  Lincoln  Coun- 
ty; B.  M.  Hughes,  Judge. 

Action  by  Anna  L.  Ashby  against  the  Els- 
berry  &  New  Hope  Gravel  Road  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Dudley,  Wheeler,  Powell  ft  Dyer,  for  appel- 
lant Norton,  Avery  ft  Young,  for  respond- 
ent 

Statement  of  Facts  and  Opinion. 

GOODB,  J.  The  appellant  is  a  corporation 
organized  under  article  4,  c.  42,  of  the  Re- 
vised Statutes  of  1889,  and  owns  and  operates 
a  gravel  road  running  between  the  towns  of 
Elsberry  and  New  Hope,  In  Lincoln  county, 
a  distance  of  five  miles.  The  respondent  re- 
ceived a  personal  Injury  on  said  road  In  June, 
19(X),  while  driving  a  horse  hitched  to  a  spring 
wagon.  She  was  going  to  her  home  from 
Blsberry,  in  company  with  her  little  daughter, 
about  6  o'clock  in  the  evening,  and  the  horse 
she  was  driving  became  frightened  by  two 
cowa  on  the  road,  one  of  which  Jostled  the 
horse,  and  caused  hhn  to  shy  to  the  south 
side  of  the  road,  partially  capsizing  the 
wagon,  which  was  prevented  from  overturn- 
ing by  falling  against  a  post  Plaintiffs  arm 
was  broken,  besides  other  Injuries  she  re- 
ceived, and  this  action  was  Instituted  to  re- 
cover damages  therefor,  respondent  charging 
in  her  petition  that  the  appellant  company 
was  negligent  in  permitting  cows  to  graze 
along  the  road  and  obstruct  the  free  passage 
of  vehicles  thereon;  also  in  not  making  the 
roadway  of  the  statutory  width  at  the  point 
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where  the  accident  occnrred,  bat  conatrnctlng 
It  mnch  narrower,  with  a  raised  track  In  the 
center  and  steep  declivities  at  the  side,  so 
that  a  wagon  driven  on  one  of  the  banks,  or 
forced  there  by  an  emergency,  wonld  turn 
over.  The  accident  occurred  Just  east  of  a 
bridge  over  a  gully  or  branch,  and  the  testi- 
mony shows  the  driveway  for  some  distance 
east  of  the  bridge  was  from  12  to  14  feet 
wide,  and  consisted  of  an  embankment  sev- 
eral feet  high,  nnguarded  on  either  side  by 
anything  but  wires  attached  to  posts.  This 
construction  was  doubtless  adopted  to  raise 
the  roadbed  to  the  level  of  the  bridge,  which 
the  testimony  shows  was  about  16  feet  in 
width.  It  appears  the  entire  length  of  the 
road  bad  been  fenced  by  the  owners  of  abut- 
ting farm  lands,  except  where  cross-roads 
intersected.  Cattle  occasionally  strayed  on 
the  pike  from  the  intersecting  roads,  were 
tolerated  there,  and  allowed  to  graze  along 
the  borders  of  the  pike;  particularly  cattle 
t)elonglng  to  a  fanner  of  the  name  of  Sada- 
wbite,  to  whom  the  cows  belonged  which 
frightened  respondent's  horse.  As  stated,  the 
contention  of  the  respondent  is,  and  so  she 
charges  in  her  petition,  that  permitting  cat- 
tle to  run  along  the  road  was  a  negligent 
act,  which  obstructed  travel,  and  rendered  it 
dangerous.  Further,  that  the  statutes  inquir- 
ed the  roadbed  to  be  20  feet  In  width,  where- 
as it  was  mnch  less  than  that  where  the  re- 
spondent was  hurt;  that  her  injuries  were 
due  to  the  narrowness  of  the  roadbed  and 
the  steepness  of  its  sides,  or  at  least  that 
those  circumstances  directly  contrlbnted  to 
cause  her  injury. 

Appellant  contends  respondent  was  guilty 
of  contributory  negligence  In  having  an  um- 
brella hoisted  to  shelter  hor  from  a  falling 
shower,  which  prevented  ber  from  seeing 
ahead  and  properly  handling  her  horse;  also 
that  the  appellant  was  not  bound  to  keep  a 
gravelled  roadbed  20  feet  wide,  but  only  one 
of  sufficient  width  to  accommodate  ordinary 
travel,  and  that  where  the  respondent  was  In- 
jured the  road  was  sufficiently  wide  and  per- 
fectly safe. 

There  was  contradictory  evidence  on  the  is- 
sue of  respondent*  I  contributory  negligence, 
as  there  was  likewise  testimony  to  prove  the 
construction  of  the  roadway  where  she  was 
hurt  was  unsafe  on  account  of  Its  narrowness 
and  sloping  sides.  One  witness,  at  least,  tes- 
tified two  wagons  could  not  pass  there. 

The  errors  assigned  relate  to  the  instruc- 
tions given  and  refused.  Several  instructions 
were  given  at  the  Instance  of  appellant,  the 
purport  of  which  was  that  the  respondent 
was  bound  to  exercise  ordinary  care  and  rea- 
sonable prudence  in  driving  along  the  road, 
and  that  she  could  not  recover  if  her  injuries 
were  the  result  of  her  own  carelessness,  or 
her  carelessness  contributed  to  cause  them, 
vrhatever  the  negligence  of  the  appellant  may 
have  been.  The  instructions  given  concerning 
appellant's  duty  In  regard  to  its  road  charged 
that  appellant  was  bound  to  keep  It  in  safe 


condition  for  travel  over  a  width  ct  20  feet, 
and  this  view  is  said  to  be  erroneous. 

The  statnte  under  which  the  appellant  in- 
corporated required  it  to  construct  a  road  not 
less  than  20  feet  wide,  the  roadbed  to  be  well 
rounded,  with  side  drains  not  less  than  20 
Inches  deep,  and  a  sufficient  number  of 
culverts  or  under-drains  to  prevent  the  pas- 
sage of  streams  of  water  over  the  road.  Rev. 
SL  1889,  I  2686.  The  appeUant  company  ob- 
tained a  franchise  from  the  state,  which  em- 
powered It  to  exercise  the  right  of  eminent 
domain,  and  collect  tolls,  on  the  condition 
that  it  complied  with  those  provisions  of  the 
statutes.  It  was  bound  to  construct  a  road 
not  less  than  20  feet  wide,  including  side 
drains,  along  the  whole  route,  wherever  it 
was  possible  to  do  so.  We  do  not  say  the 
statutes  require  the  road  to  be  so  uniformly  of 
the  width  of  20  feet  that  the  topography  of 
the  ground  traversed  might  not  sometimes  ex- 
cuse a  less  width;  but  we  find  nothing  In 
the  evidence  before  us  to  show  it  was  in- 
dispensable to  have  the  road  narrower  than 
20  feet  at  the  particular  point  where  re- 
spondent was  hurt.  Nor  was  the  theory  pro- 
pounded In  the  appellant's  instructions  that 
it  was  forced  to  build  the  road  narrower 
there;  but,  to  the  contrary,  its  theory  was 
that,  whatever  the  character  of  the  ground, 
it  was  not  bound  to  make  a  safe  roadbed  20 
feet  wide,  but  only  one  wide  enough  for  use 
—an  inadmissible  defense,  we  think. 

Much  is  said  in  appellant's  brief  about  an 
alleged  error  of  the  trial  court  in  holding  It 
was  Incumbent  on  the  company  to  keep  the 
road  covered  with  gravel  for  the  width  of  20 
feet,  but  it  is  sufficient  to  say  in  response 
to  that  argument  that  no  such  ruling  was 
made  nor  instruction  given.  The  Jury  were 
simply  told,  as  above  stated,  that  it  was  the 
duty  of  appellant  to  keep  its  roadbed  in  such 
a  condition  as  would  be  safe  for  public  use 
at  all  times,  and  maintain  a  safe  roadbed 
not  less  than  20  feet  wide.  That  is  what  the 
statutes  require,  barring  the  space  which  may 
be  needed  for  side  drains,  which  is  not  im- 
portant in  the  present  case.  We  cannot  see 
wliat  force  the  statutory  provision  that  a 
graded  road  shall  not  be  less  than  20  feet 
wide  has,  unless  it  means  the  road  shall  be 
fit  for  travel  over  tliat  width.  It  -does  not 
mean,  of  course,  nor  does  any  one  contend  it 
means,  the  road  must  be  covered  with  gravel 
over  Its  entire  surface.  The  track,  whidi  we 
apprehend  may  be  less  than  20  feet  in  width, 
and  still  the  law  be  complied  with.  Is  requir- 
ed to  be  made  of  macadam  or  gravel.  But 
this  by  no  means  Implies  that  no  attention 
need  be  given  to  maldng  that  part  of  the 
20  feet  not  gravelled  safe  and  usable.  The 
entire  width  must  be  safe,  whether  macadam- 
ised or  not.  Is  the  view  we  take  of  the  law. 

Whatever  may  have  been  the  rule  at  one 
time  in  this  state  in  regard  to  the  duty  In- 
cumbent on  a  municipality,  or  on  a  private 
corporation  operating  a  road  for  toll,  to  keep 
in  safe  repair  only  such  parts  of  a  street  or 
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road  as  the  public  can  conveniently  get  along 
with,  tbe  law  now  la  that  It  mast  keep  what- 
ever part  It  opens  for  use  or  permits  to  be 
osed  reasonably  safe.  Walker  t.  City  of 
Kansas.  98  Mo.  647,  12  8.  W.  884;  Roe  y. 
Kansas  C»ty,  100  Mo.  190,  18  S.  W.  404; 
Kosaman  t.  St.  Louis,  158  Mo.  298,  54  S.  W. 
S13.  The  appellant  company  Invited  travel 
and  collected  toll  throughout  Its  road's  en- 
tire length,  and  was  bound  to  keep  It  in 
good  condition  throughout  The  instructions 
givoi  by  the  court  on  that  iwint  are  satls- 
faetory,  while  those  asked  by  the  appellant 
and  refused  left  entirely  out  of  view  the  stat- 
utory obligation  to  make  the  road  not  less 
than  20  feet  In  width. 

Failure  to  perform  a  duty  enjoined  by 
statute  consUtntes  negligence  which  affords 
a  right  of  action  to  any  one  injured  thereby. 
Drain  t.  Ballroad,  86  Mo.  674;  McNown  v. 
Id.  (K.  C.)  56  Mo.  App.  686;  Hanlon  v.  Id., 
104  Mo.  881,  16  S.  W.  238;  Oratiot  v.  Id., 
116  Mo.  450,  21  8.  W.  1094,  16  L.  B.  A.  189; 
Karle  v.  Id.,  66  Mo.  476;  Easley  T.  Id.,  118 
Mo.  286,  20  8.  W.  1073;  Brannock  v.  Elmore, 
114  Mo.  65,  21  S.  W.  451.  If  tbe  respondent, 
wUle  herself  exercising  ordinary  care,  sus- 
tained damage  because  of  the  negligence  of 
the  appellant  company  in  not  making  its  road 
of  tbe  requisite  width,  she  was  entitled  to 
maintain  her  action  on  that  ground,  and  it 
could  not  properly  be  excluded  from  the  con- 
sideration of  the  Jury,  as  the  requested  In- 
structions sought  to  do.  It  was  necessary 
(or  her,  however,  to  adduce  testimony  tend- 
ing to  show  the  defective  condition  of  the 
road  was  a  proximate  cause  of  ber  Injuries— 
to  connect  the  accident  with  the  appellant's 
nonperformance  of  duty.  Karle  v.  Railroad, 
supra;  Kell^  v.  Railroad,  76  Mo.  138;  Hol- 
man  t.  Railroad,  62  Mo.  562.  That  such  tes- 
timony was  adduced  cannot  be  doubted  after 
reading  tbe  record;  for  there  was,  as  stated, 
evidence  to  show  not  only  that  the  road  was 
narrow,  but  that  its  sides  were  steep,  where 
plaintUt  was  hurt;  and  the  inference  might 
well  be  drawn  that,  if  It  had  been  safely 
gnarded,  or  of  the  proper  width,  she  would 
have  escaped  the  partial  overthrow  of  her 
vehicle  and  the  consequent  Injuries  to  hbr 
person. 

Another  point  raised  by  the  appellant  Is 
that  the  accident  was  not  due  to  the  condi- 
tion of  tbe  road,  but  to  the  encounter  with 
tbe  00W8.  No  doubt  the  collision  of  one  of 
the  cows  with  the  horse  was  a  cause  of  the 
casualty,  but,  as  we  bave  said,  there  was  tes- 
timony to  warrant  the  inference  that  It 
would  not  have  resulted  seriously  but  for  the 
state  of  tbe  road  at  that  place.  We  agree 
with  appellant  that  the  presence  of  the  cows 
on  the  road  raised  no  inference  of  negligence 
against  It,  but  we  do  not  concede  the  law  iu 
this  state  to  be  what  It  was  declared  to  be  in 
some  cases  dted  by  the  appellant,  to  wit, 
that,  if  an  accident  occurs  on  a  highway, 
partly  on  account  of  the  bad  repair  of  the 
Toflrt.  and  partly  on  account  of  some  other 


circumstance,  such  as  tbe  fright  of  a  team, 
the  injured  party  has  no  case  for  damages 
against  the  corporation  or  municipality  whose 
duty  it  was  to  keep  the  road  in  repair.  The 
law  of  Missouri,  as  laid  down  in  several 
cases  not  materially  different  from  this  one, 
is  that,  If  the  bad  repair  of  the  street  or  high- 
way proximately  contributed  to  produce  the 
injury,  the  party  charged  with  keeping  the 
street  or  highway  in  repair  is  responsible, 
although  there  was  another  contributory 
cause.  Bassett  v.  St  Joseph,  53  Mo.  290,  14 
Am.  Rep.  446;  Brennan  v.  St.  Louis,  92  Mo. 
482,  2  8.  W.  481;  Hull  v.  Kansas  City,  54 
Mo.  598,  14  Am.  Rep.  487;  Vogelgesang  v. 
St  Louis,  139  iio.  127,  40  S.  W.  653;  Lore  v. 
Mfg.  Co.,  160  Mo.  608,  61  8.  W.  678;  Vogel 
V.  West  Plains  (St  L.)  73  Mo.  App.  588.  In 
some  of  these  decisions  the  cases  relied  on 
by  the  appellant  were  examined,  and  their 
doctrine  rejected. 

Another  point  made  for  reversal  is  that  the 
respondent  knew  the  condition  of  the  road, 
and,  if  It  was  dangerous,  she  was  guilty  of 
negligence  In  traveling  over  It,  which  pre- 
cludes her  recovery.  The  road  was  the  way 
to  her  home,  and  she  had  the  right  to  take 
It,  unless  it  was  so  dangerous  that  a  person 
of  common  prudence  would  have  declined 
the  risk;  which  no  one  will  assert,  refuted 
as  It  is  by  all  the  testimony.  We  suppose 
this  point  is  not  seriously  made.  Loewer  t. 
Sedalia,  77  Mo.  431;  Graney  v.  St  Louis,  141 
Mo.  180,  42  S.  W.  941. 

The  first  instruction  given  at  the  Instance 
of  respondent  predicated  as  negligence  on  the 
part  of  the  company  which  would  authorize  a 
recovery  the  toleration  of  cows  on  the  road, 
along  with  its  alleged  negligence  in  not  main- 
taining the  road  in  proper  condition.  As  said, 
there  la  nothing  in  this  case  to  show  it 
amounted  to  negligence  to  let  cows  stray  on 
the  road  from  cross-roads  to  the  extent  they 
did.  In  fact,  we  do  not  see  how  they  could 
be  kept  off.  Said  instruction  should  not 
have  been  given,  as  It  was  likely  to  mislead 
the  Jury,  and  induce  them  to  think  the  ap- 
pellant was  answerable  In  damages  to  the 
respondent  If  ber  injuries  were  caused  by  the 
cows,  even  If  the  Jury  found  from  the  evi- 
dence tbe  road  was  all  right  and  bad  nothing 
to  do  with  causing  the  accident 

On  account  of  giving  said  instruction,  the 
Judgment  must  be  reversed,  and  the  cause 
remanded  to  be  retried.    It  is  so  ordered. 

BLAND,  P.  J„  and  BBYBX7BN,  J.,  concur. 


MELTON  T,  ST.  LOUIS  &  8.  F.  R.  CO. 

(Oourt  of  Appeals  at  St  Louis,  Mo.    March  3, 
1903.) 

RAILROADS— INJURIBS  OF  TRAVELBRS-TRAIN 
SIONALa-NEQUOENCa 

1.  Plaintiff,  In  an  action  aeainst  a  railroad 
company  for  negligent  Injaries,  was  driving 
along  a  highway  parallel  with  the  track,  when 
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his  horaw  w«r«  frightened  by  an  approadiliic 
train  abont  •  quarter  of  a  mile  ttom  one  craa*- 
Ing  and  a  half  a  mile  from  another,  cauaing 
him  to  be  thrown  te  die  ground.  He  had  not 
crossed  the  track  at  the  crossing  behind  him, 
and  did  not  intend  to  do  so  at  the  one  ahead 
of  him.  Beld,  that  the  failure  to  give  the  stat- 
utory crossing  signals  did  not  make  tite  com- 
I>an7  liable  in  damages  to  him. 

2.  No  negligence  could  be  impated  to  the 
company  for  the  failure  of  the  train  to  give 
signals  at  the  place  of  the  accident 

Appeal  from  drcolt  Ooart,  Newton  Oonn- 
ty;    H.  0.   Pepper,  Judge. 

Action  by  John  Melton  against  the  St. 
Lonis  &  San  Frandsco  Ballroad  Company 
to  recover  damages  for  negligent  injmlea. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Beversed. 

Parker  &  Woodruff,  for  appellant  Horace 
Buark,  for  respondent 


BBTBURN,  J.  Between  9  and  10  o'clock 
a.  m.  on  the  2eth  of  November,  1901,  a  clear, 
cold  morning,  John  Melton,  the  plaintiff,  was 
driving  on  the  main  public  road  leading 
from  Neosbo  to  Carthage.  This  road  and 
the  railroad  of  defendant  for  a  distance  run 
almost  parallel  to  each  other  in  an  easterly 
and  westerly  direction,  the  public  road  be- 
ing nortb  of  and  at  the  point  where  the 
plaintiff  was  injured,  so  close  to  the  railroad 
that  it  extends  to  the  fence  along  the  right 
of  way  of  the  defendant  About  a  quarter 
of  a  mile  west  of  the  place  of  the  accident 
a  road  crossed  the  railroad  track,  and  be- 
tween a  quarter  and  half  a  mile  east  of 
the  same  place  another  road  also  crossed  the 
railroad  and  Its  right  of  way.  Plaintiff  was 
traveling  eastwardly,  and  had  not  crossed 
the  western  crossing  behind  him,  and  did 
not  intend  to  cross  at  the  east  one,  which 
he  was  approaching.  He  was  in  a  buggy 
with  the  top  up,  and  the  side  curtains  down, 
driving  along  at  an  ordinary  or  moderate 
gait  expecting,  as  he  contended,  to  be  ad- 
vised by  signals  of  the  approach  of  any 
trains  that  might  happen  to  pass  in  either 
direction,  and  by  the  obstruction  of  inter- 
vening timber  he  could  not  see  a  train  over 
a  hundred  yards  ahead.  A  train  came  by 
rapidly  from  the  east,  his  horses  became 
frightened,  his  buggy  was  overturned  and 
broken,  and  he  sustained  the  Injuries  com- 
plained of.  The  evidence  showed  that  the 
train  failed  to  give  any  signals  when  ap- 
proaching the  place  in  the  public  road  where 
the  accident  occurred,  and  likewise  failed 
to  give  any  signals  at  either  crossing.  From 
a  Judgment  by  default  before  a  Justice  of 
the  peace  in  Newton  county  the  defendant 
appealed  to  the  circuit  court  where,  a  dis- 
missal being  entered  as  to  the  first  count 
the  case  was  tried  before  a  Jury  on  the  sec- 
ond count  of  an  amended  statement,  as  fol- 
lows: 

"For  another  and  further  cause  of  action 
plaintiff  states  that  the  defendant  Is  now 
and  at  all  times  hereinafter  mentioned  was 


•  cotporatian  aotborlsed  to  do  bualneM  In 
the  state  of  Missouri,  and  engaged  In  mn- 
nlDg  and  operating  a  ralbwad  tbrongb  New- 
ton county,  Missouri;  that  at  a  place  where 
said  railroad  runs  through  Neosho  townah4> 
In  said  county  aaid  railroad  nms  alongside 
and  parallel  with  the  traveled  public  high- 
way leading  from  the  dty  of  Neosho  to  the 
village  of  Diamond  In  said  coimty,  and  tbat 
said  place  Is  dangerous  to  persons  traveling 
upon  said  highway  with  teams  by  reason 
of  the  liability  of  horses  to  become  fright- 
ened and  run  from  locomotives  and  trains 
of  cars  upon  said  railroad,  and  for  tbe  rea- 
son that  at  said  place  and  upon  tiie  opposite 
side  of  said  public  highway  from  said  rail- 
road, and  running  parallel  with,  and  along- 
aide  the  same,  is  a  creek  with  steep  banks, 
known  as  'Shoal  Creek,'  so  that  there  is  no 
means  of  escape  for  frightened  teams;  that 
trains  coming  from  the  northeast  upon  said 
railroad  are  invisible  to  poaona  traveling 
upon  said  public  highway,  and  in  or  near 
said  dangerous  place,  all  of  which  was  well 

known  to  the  defendant;   that  on  the 

day  of  ,  1901,  plaintiff  was  traveling 

along  said  public  highway  with  a  team  of 
horses,  and  while  in  the  exerdae  of  due 
care  and  caution  upon  bis  part  and  while  at 
said  dangerous  place,  Us  team  became  scared 
and  frightened  at  a  locomotive  and  train 
of  cars  upon  said  railroad  in  charge  of  the 
agents  and  servants  of  defendant  so  that 
they  broke  and  destroyed  plalntUTs  buggy 
and  threw  plaintiff  to  the  ground,  causing 
him  great  injuries  In  his  chest  and  back, 
and  causing  him  to  suffer  great  pain  and 
mental  anguish,  and  rendering  him  incapable 
of  laboring;  that  the  agents  and  servants 
of  defendant  in  diarge  of  said  train  Dili- 
gently and  carelessly  failed  to  ring  the  bell 
upon  said  engine  or  sound  the  steam  whistle, 
or  give  any  other  signal  or  warning  of  their 
approach;  that  said  signal  or  warning  could 
have  been  easily  given  by  tbe  agents  and 
servants  of  defendant  in  charge  of  said  en- 
gine, and,  if  so  given  by  said  engine  or  those 
In  charge  thereof  before  reaching  said  dan- 
gerous place,  plaintiff  would  have  heard  tbe 
same,  and  escaped  therefrom  and  secured 
his  team;  tbat  the  said  injuries  to  plaintiff 
were  so  caused  by  negligence  and  careless- 
ness of  defendant  Id  failing  to  give  any  dg- 
nal  or  warning  of  the  approach  of  its  train 
to  said  dangerous  place.  Plaintiff  states 
that  he  is  damaged  in  the  sum  of  two  hun- 
dred and  fifty  dollars,  for  which  he  asks 
Judgment  and  for  coats." 

At  the  close  of  plaintiff's  case,  defendant 
asked  an  instruction  in  the  nature  of  a  de- 
murrer to  the  evidence,  as  follows:  "The 
court  instructs  the  Jury  that  under  the  plead- 
ings and  the  evidence  the  plaintiff  is  not 
entitled  to  recover,  and  the  verdict  should 
be  for  the  defendant"— which  Instruction  the 
court  refused  to  give,  and,  no  testimony  be- 
ing offered  on  behalf  of  defendant  duly  in- 
structed the  jury,  which  returned  a  verdict 
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tar  tbe  plaintiff,  from  whlcb,  after  nnancceaa- 
fal  motions  for  new  trial  and  In  arrest  of 
Judgment,  defendant  has  appealed. 

As  tbe  statutory  precautions  requiring  sig- 
nals to  be  given  by  the  engine  of  a  railroad 
train  approaching  a  crossing  of  a  public 
street  or  highway  have  been  held  In  this 
state,  as  well  as  In  other  states,  to  be  in- 
tended for  the  warning  and  protection  of 
persons  crossing  or  intending  to  cross  a  rail- 
road oTer  a  street  or  public  road  by  giving 
such  persons  upon  the  public  highways  no- 
tice of  an  approaching  train,  respondent,  un- 
der the  conditions  presented,  and  at  tbe  place 
of  tbe  accident,  was  not  within  the  protection 
of  tbe  statute,  and  proof  of  omission  by  ap- 
pellantf  B  train  to  whistle  and  ring  at  the  east- 
em  or  westorn  crossing  In  obedience  to  tbe 
law  did  not  render  It  liable  for  the  damages 
sustained  by  him.  Burger  v.  Railway,  112 
Mo.  238,  20  S.  W.  439,  84  Am.  St.  Bep.  879; 
BeU  T.  BaUroad,  72  Mo.  60;  Elliott  on  Ball- 
roads,  par.  1264,  pp.  1985-6. 

A  railroad  company  is  required  by  law  to 
operate  its  trains  with  due  and  proper  care, 
and  exercise  a  proper  degree  of  prudence 
and  caution  to  avoid  injury  either  to  passen- 
gers or  the  outside  public,  but  the  public 
In  turn  must  use  proper  care  to  avoid  Injury. 
Additional  to  tbe  signals  by  bell  and  whistle 
prescribed  by  the  statute  at  crossings  of 
pnbUe  thoroughfares,  und«r  proper  circum- 
stances, and  in  compliance  with  the  high 
degree  of  care  imposed  by  law  on  railroads 
to  operate  their  trains  so  as  to  avoid  injury 
or  danger,  railroads  are  required  to  give 
other  warnings  to  the  public,  as  is  estab- 
lished by  the  class  of  decisions  cited  on  be- 
half of  respondent,  requiring  railroad  trains 
stopping  or  dividing  at  a  public  highway  to 
give  notice  when  about  to  move  or  be  again 
united.  Burger  v.  Bailway,  supra;  Schmits 
T.  BaUway,  119  Mo.  2C6,  24  8.  W.  472,  23  L. 
B.  A.  260. 

But  tbe  principles  recognized  In  these  and 
similar  cases  lack  application  to  the  case 
under  consideration.  The  claim  of  plaintiff 
that  if  the  statutory  signals  had  been  given 
at  the  eastern  crossing  be  would  have  been 
warned  of  its  approach,  and  escaped  to  a  part 
of  the  highway  not  so  near  the  railroad 
tnA,  Is  illogical,  remote,  and  but  conjectur- 
aL  If  tbe  train  as  it  approached  respond- 
ent bad  been  emitting  signals  continuously 
by  whistle  and  bell,  the  peril  of  plaintiff 
would  baye  been  but  Increased;  tbe  proba- 
bility of  bis  horses  taking  fright  but  made 
greater.  Defendant  had  the  lawful  right  to 
operate  its  trains  on  its  own  tracks,  and  was 
not  reqwnslble  for  injurious  consequences 
unless  promoted  by  its  negligence.  Neither 
hy  statute  nor  in  the  exercise  of  proper  pru- 
dence, nor  by  the  high  degree  of  care  ex- 
acted from  It,  was  any  duty  imposed  on  ap- 
pellant to  give  any  signals  at  the  place  of 
the  accident,  and  no  negligence  could  be  Im- 
puted to  It  for  failure  to  give  warning  of 
the  approaching  train  by  reason  of  the  close 


proximity  and  paralleling  of  its  right  of  way 
to  the  public  thoroughfare.  Blliott  on  Rail- 
roads, supra;  Favor  v.  B.  B.,  114  Mass.  350r 
10  Am.  B^.  864;  Lamb  v.  B.  B.,  140  Mass. 
79,  2  N.  B.  932,  54  Am.  Bep.  449. 

The  demurrer  to  the  evidence  should  have 
been  sustained,  and  the  Judgment  is  accord^ 
ingly  reversed. 

BLAND,  P.  J.,  and  OOODB,  J.,  concur. 


VANDOLAH  v.  McKEB.* 

(Court  of  Appeals  at  St.  Louis,  Mo.    March  Sr 

1908.) 

OAHINO-WAOEIt-UABIL.ITT  OF  STAKBHOLD' 
BR— DBMAND— 80FFICIKNCY. 
1.  Bev.  St.  1899,  g  3431,  proTidea  that  a 
stakeholder  shall  be  liable  to  the  party  placing 
a  bet  in  his  hands,  both  before  and  after  the 
determination  thereof,  and  delivery  to  tbe  win- 
ner shall  be  no  defense;  tvovided  that  no- 
stakeholder  shall  be  liable  afterward  unless  a 
demand  has  been  made  of  him  preyions  to  the 
time  agreed  on  for  tbe  determination  of  the 
bet.  Held,  that  a  written  notice  served  on  a 
stakeholder  recKlnK,  "I  hereby  notify  you  not 
to  pay  my  part  of  the  bet  made  on  tiie  elec- 
tion of  the  governor  •  •  •,  held  by  you  as- 
Btakeholder,  made  on  October  10,  1900,  with 
one  B.,"  dated,  and  signed  by  the  other  party 
to  the  wager,  was  a  sufficient  demand  within 
the  statute  to  charge  the  stakeholder. 

Appeal  from  Circuit  Court,  Clark  Coumty-r 
Rdwin  B.  McKee,  Judge. 

Action  by  James  Yandolab  against  Albert 
McKee.  Judgment  for  defendant,  and  plain- 
tifl  appeals.    Beversed. 

Davis  &  Whiteside,  for  appellant  W.  T.- 
Bntberford,  for  respondent 

Statement  of  Facts  and  Opinion. 

'  OOODB,  J.  Plaintiff  and  one  Bagsdale 
laid  a  wager  on  the  result  of  the  election 
pending  in  tbe  autumn  of  1000  for  governor 
of  Missouri— plaintiff  betting,  It  is  alleged  in 
the  statement  $60  that  Alexander  M.  Dock- 
ery  would  not  receive  30,000  majority  ovor 
Joseph  Flory  for  governor;  Bagsdale  bet- 
ting the  same  amount  that  said  Dockery 
would  receive  that  majority.  McKee  was 
the  stakeholder  tn  whose  hands  the  respec- 
tive parties  put  the  money  waged.  After  the* 
election,  Yandolab  first  claimed  all  the  mon- 
ey, as  he  admitted,  but  swore  that  after-- 
wards,  when  a  dispute  arose  between  hliiK 
and  Bagsdale  as  to  the  exact  terms  of  the- 
wager,  he  demanded  back  the  part  be  had 
put  up,  which  McKee  denied,  and  testiflect 
that  no  demand  whatever  was  made  on  him 
by  Yandolab  for  the  return  of  the  latter's 
part  of  the  money  until  he  (McKee)  had  paid 
the  entire  sum  in  bis  hands  to  Bagsdale.  On 
the  27th  day  of  November  the  following  no- 
tice, claimed  to  be  a  demand  -within  the 
meaning  of  section  8481,  Bev.  St  1809,  was 
served  on  McKee: 
"To  Albert  McKee,  Notice:    I  hereby  no- 

T  L  Sea  Oamlng,  vol.  M.  Cent.  Dig.  !!«.«. 
•Rehearing  denied  April  U,  UOL 
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tlfy  yon  not  to  pay  my  part  of  the  bet  made 
on  the  election  of  the  governor  of  the  state 
of  Missouri,  held  by  you  as  stakeholder, 
made  on  the  nineteenth  day  of  Octobo', 
1900,  with  one  Ragsdale. 

"Dated  thla  twenty-seventh  day  of  Novem- 
ber, 1900. 

"[Signed]  James  Vandolah." 

McKee  paid  all  the  money  to  Ragsdale  the 
next  day  after  the  service  of  said  notice. 
Later,  Charles  HUler,  as  attorney  for  Van- 
dolah, demanded  the  return  of  the  tatter's 
$50,  but  McKee  swore  that  said  demand, 
which  is  the  only  one  be  admits  was  made 
for  Vnndolah's  stake,  came  after  he  bad 
turned  over  the  money  to  Ragsdale.  He 
said,  however,  that  he  intentionally  gave 
Hiller  the  Impression  that  he  still  had  the 
money  in  bis  possession  when  the  latter  said 
he  would  sue  If  Vandolab's  part  was  not  re- 
turned, and  when  McKee  knew  Hiller  was 
making  the  demand  as  the  basis  of  an  action. 
McKee's  conduct  was  equivocal,  and  might, 
perhaps,  have  estopped  him  to  deny  be  still 
had  the  money  when  Hiller  demanded  Van- 
dolab's stake.  But  no  such  contention  was 
made,  both  sides  adopting  the  theory  that  a 
demand  on  McKee  must  have  been  made 
while  be  in  fact  had  the  money  In  his  bands, 
and  we  think  a  demand  was  conclusively 
shown.  It  stands  undenled  and  undisputed 
that  McKee  still  had  Vandolab's  money  when 
the  foregoing  written  notification  was  served 
on  him,  forbidding  him  to  pay  It  over  to 
Ragsdale.  Was  said  notice  a  sufficient  de- 
mand to  enable  Vandolah  to  sue  for  and  re- 
cover his  stake? 

Whether  used  to  designate  a  claim  or  a 
legal  right,  or  in  the  sense  of  a  request  to 
another  to  perform  a  duty,  the  word  "de- 
mand" is  of  extensive  significance.  In  the 
latter  sense  a  demand  may  be  made  or  pre- 
ferred by  the  use  of  any  words  which  tbe 
person  addressed  understood,  or  ought  to 
have  understood,  as  a  request  for  perform- 
ance. Klefer  v.  Carrier,  53  Wis.  404,  10  N. 
W.  562;  Tmax  v.  Parvls,  7  Houst  333,  82 
Atl.  227.  It  Is  sometimes  equivalent  to,  or 
at  least  may  be  sufficiently  made  by,  a  noti- 
fication to  the  person  addressed  of  the  other 
party's  claim;  and  we  think  that  is  the 
meaning  of  the  word  in  our  statutes  on  gam- 
ing. In  fact  it  was  so  adjudged  by  this 
court  In  the  case  of  Weaver  v.  Harlan,  48 
Mo.  App.  310,  wherein  it  was  said:  "The 
only  constmctlon  which  we  think  can  be 
placed  on  this  section,  if  the  spirit  and  pol- 
icy of  the  statute  are  not  lost  sight  of,  is 
that  a  stakeholder  will  not  be  liable  to  an 
action  if  he  delivers  over  the  money  or 
other  thing  bet  to  tbe  winner,  after  the  de- 
termination of  the  bet,  and  before  be  has  no- 
tice from  the  loser  not  to  do  so.  The  matter 
contained  In  tbe  proviso  is  not  well  expressed, 
but  any  other  construction  would  be  out  of 
harmony  with  other  portions  of  the  section, 
and  against  tbe  clearly  expressed  intention 
of  the  legislature  in  other  sections  of  the 


law.  If  a  stakeholder,  after  tbe  determina- 
tion of  the  bet,  and  in  the  absence  of  notice 
from  the  loser,  delivers  the  stakes  to  the 
winner,  it  wonld  be  unjust  to  hold  him  lia- 
ble. It  la  to  such  a  case,  and  none  otJier, 
that  the  exception  applies." 

The  present  case  is  Indistinguishable,  on 
principle,  from  tiie  one  Just  dted  and  is  con- 
trolled by  it.  A  formal  demand  for  tbe  re- 
turn of  the  money  was  not  contained  in  the 
notice,  but  It  was  snfllclent  to  render  Mc- 
Kee liable,  as  he  paid  the  money  in  disre- 
gard of  the  notice. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded. 

BLAND,  P.  J.,  and  RBYBUBN,  X,  concur. 


MONXTMBNTAL  BRONZE  CO.  v.  DOTY. 

(Court  of  Appeals  at  St  Lonia,  Mo.    March  3. 

1903.) 

SALE     OF     MONUJIBNT— WARRANTT— IN8CRIP- 
TIONB— DBMAND  OP  ADMINISTRATOR— SUF- 

FICIHNCY— WITNESS— COMPKTENCT. 

1.  Where  a  monument  was  warranted  as 
represented  In  the  vendor's  circulars,  which 
stated  that  "white  bronze"  was  a  trade-name 
for  purified  sine,  there  was  no  repreeentation 
that  the  monument  should  be  bronze. 

2.  Where  the  order  for  a  monument  proTided 
for  the  inscription,  "The  Lord  is  Mv  Shepherd 
I  shall  not  want,"  and  the  word  'fear"  was 
written  In  pencil  under  the  word  "want,"  it 
will  be  presumed  that  the  word  "fear"  was 
inscribed  on  the  monument  in  obedience  to  the 
purchaser's  order. 

3.  A  demand  against  an  administrator,  who 
had  waived  seryice  of  notice  thereof,  showing 
the  balance  due  and  demanded,  to  which  was 
attached  the  contract  and  order  under  wliich 
the  claim  arose,  was  sufficient 

4.  In  an  action  against  an  administrator  for 
the  price  of  a  monument  furnished  under  a  con- 
tract with  deceased,  plaintiff's  agent  who  made 
tbe  sale  was  competent  to  prove  her  signature 
to  the  contract;  having  testified  that  his  knowl- 
edge of  her  handwriting  was  acquired  aside 
from  the  contract  from  letters  he  had  received 
from  her. 

Appeal  from  Circuit  Court,  Audrain  Coun- 
ty; B.  M.  Hughes,  Judge. 

Action  by  tbe  Monumental  Bronze  Com- 
pany against  Thomas  Doty,  administrator. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

W.  W.  Fry,  for  appellant  Jesse  Barnes, 
for  respondent 

Statement  of  Facts  and  Opinion. 

GOODB,  J.  All  the  facts  of  this  case  may 
be  found  stated  in  the  opinion  delivered  on 
a  former  appeal.  Monumental  Bronze  Co. 
T.  Thomas  Doty,  Adm'r  (St  L.)  92  Mo.  App. 
5.  On  the  second  trial  the  evidence  was  not 
materially  different  from  what  It  was  on  the 
first,  except  that  we  find  in  the  appellant's 
abstract  the  following  recital:  "Plaintiff 
read  in  evidence  a  number  of  circulars  adver- 
tising tbe  white  bronze  monuments,  in  which 
It  was  stated  that  It  was  a  trade-name  for 
refined  and  purified  sine,  with  tbe  surface 
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flnisbed  with  sand-blast  process.  It  Is  called 
'white  bronze'  to  dlBtlngnlsh  It  from  copper 
or  antique  bronze.  Its  color  la  a  light  gray. 
White  bronze  differs  from  zinc  In  color  and 
texture,  as  steel  differs  from  Iron.  It  Is  pure 
metal,  like  gold.  It  resists  the  effects  of  the 
weather  for  all  time.  It  Is  heavier  than 
granite,  and  cheaper.  It  takes  the  place  of 
granite  and  marble  for  monumental  work, 
becaase  it  la  more  enduring  and  produces 
mote  artistic  work,  and  is  less  expensive.  It 
looks  like  granite."  In  the  previous  opinion 
we  held  that  the  contract  showed  on  Its  face 
that  the  only  warranty  the  respondent  made 
In  regard  to  the  monument  was  that  It  should 
he  In  every  respect  as  represented  In  respond- 
ent's circulars,  and  that,  as  the  drculara 
were  not  introduced  In  evidence  to  prove 
what  was  represented, .  there  was  neither 
proof  of  a  warranty  nor  of  a  breach.  What 
was  relied  on  principally  on  the  former  ap- 
peal was  that  the  company  warranted  the 
monument  to  be  of  white  bronze,  which  war- 
ranty was  broken,  because  It  was  of  zinc. 
The  above  recital  from  the  abstract  of  the 
contents  of  the  circulars  containing  the  rep- 
resentations on  the  faith  of  which  Elizabeth 
Doty  purchased  shows  there  was  no  repre- 
sentation that  the  monument  should  be  of 
bronze,  but,  on  the  contrary,  a  statement 
that  "white  bronze"  was  a  trade-name  for 
purified  zinc;  hence  as  the  monument  corres- 
ponded exactly.  In  respect  to  material,  with 
the  representation,  there  was  no  breach  of 
warranty  In  that  regard. 

As  to  the  defense  based  on  one  of  the  in- 
scriptions reading,  "The  Lord  is  My  Shepherd 
I  shall  not  fear,"  instead  of  the  true  quota- 
tion from  the  Psalm,  "The  Lord  is  my  Shep- 
herd I  shall  not  want,"  we  repeat  what  we 
said  In  the  former  opinion,  namely,  that  the 
written  contract  or  order  for  the  shaft  con- 
tained both  the  words  "fear"  and  "want," 
and.  In  the  absence  of  evidence  that  the  word 
"fear"  was  Incorrectiy  Inscribed,  the  pre- 
camptton  la  that  it  was  used  in  obedience  to 
the  order  of  Miss  Doty;  and  there  was  no 
evidence  the  company  departed  from  her  or- 
der In  preparing  the  Inscription. 

It  Is  contended  by  the  appellant  that  the 
account  aued  on  was  Insufficient  to  warrant 
the  reception  of  any  evidence  to  prove  It 
The  case  originated  In  the  probate  court  on 
the  following  demand,  with  waiver  of  service 
.by  the  administrator  of  EUlzabeth  Doty,  and 
appended  to  the  demand  the  order  and  con- 
tract for  the  monument; 

*9ridgeport,  Conn.,  September  18,  1899. 

'Visa  Llzde  Doty,  Mexico,  Mo.,  in  Account 

with 

"The  Monumental  Bronze  Company. 

"White   Bronze  Monuments,   Statuary,    P<n^ 

trait  Busts,  Medallions,  EXc.  Etc. 

To  balance 

July  17.  To  Mdse. $384  00 

Aac.  22.  By  Cash 64  00 

Balance $320  00 


"I,  Thomas  Doty,  administrator  of  the 
estate  of  Miss  Elizabeth  Doty,  deceased,  do 
hereby  waive  the  service  of  any  notice  on 
me  of  the  presentation  of  the  above  demand 
to  the  probate  court  of  Audrain  county  for 
allowance  against  said  estate.  Thomas  Doty, 
Administrator,  by  Fry  &  Clay,  Attorneys." 

No  formal  pleadings  are  required  In  the 
probate  court,  and,  if  the  demand  is  filed  In 
such  form  as  to  unmistakably  disclose  the 
nature  of  the  transaction  that  gave  rise  to  it, 
that  Is  enough.  Sublett  v.  Nelson,  38  Mo. 
487;  Williams  v.  Gerber  (St.  L.)  76  Mo.  App. 
18.  The  contract  Itself,  which  Is  set  out  In 
the  former  opinion,  shows  fully  the  under- 
takings of  the  parties  and  the  amount  the 
deceased  was  to  pay,  while  the  account  to 
which  it  was  attached  shows  the  balance  due 
and  demanded  by  the  company.  Appellant 
would  have  been  entitled  to  a  fuller  state- 
ment by  way  of  written  notice  (Rev.  St 
1899,  {  197),  had  he  not  waived  notice  alto- 
gether. It  must  be  taken  that  both  he  and 
his  attorneys,  who  signed  the  waiver,  con- 
sidered themselves  sufficiently  apprised  of 
the  nature  and  extent  of  the  respondent's  de- 
mand without  a  further  statement  of  the 
facts,  which  is,  of  course,  the  object  the  stat- 
ute alms  at  The  account  and  contract  made 
a  sufficientiy  clear  cause  of  action  or  demand 
for  a  Judgment  thereon  to  be  a  bar  to  any 
further  proceeding  by  the  respondent  on  the 
same  claim. 

The  com-t  permitted  Paul  Schmidt,  who 
acted  as  agent  for  respondent  In  making  ihe 
sale  to  the  deceased,  to  identify  her  signature 
to  the  contract  excluding  all  the  rest  of  his 
testimony,  i^chmldt  testified  his  knowledge 
of  the  handwriting  of  the  deceased  was  ac- 
quired outside  the  contract  he  made  with 
her,  from  letters  she  had  written  to  him. 
We  think  he  was  twmpetent  to  prove  her  sig- 
natured Banking  House  t.  Rood,  132  Mo. 
256,  S3  S.  W.  816;  Kuhn  v.  Insurance  Co. 
(K.  0.)  71  Mo.  App.  305.  Her  signature, 
however,  was  not  disputed. 

Mo  defense  was  shown  to  plaintiff's  de- 
mand, which  was  proven  by  documentary 
evidence,  and  the  circuit  court  rightly  in- 
structed the  Jury  to  return  a  verdict  in  its 
favor.    The  Judgment  is  affirmed. 

BLAND,  P.  J.,  and  RBYBTJRN,  J„  concur. 


JEANS  V.  MORRISON.* 

(Court  of  Appeals  at  St  Lonis,  Mo.    March  8. 
1908.) 

HUNIOIPAI.  CORPORATIONS  —  IMPOUNDIWO 
STRAY  ANIMALS-ORDINANCBS-JUDOMBNT— 
REPEAL  OP  ORDINANCE  —  NONRESIDENT 
OWNER— 3BTTINQ  ASIDE  VERDICT. 

1.  Under  the  express  provisious  of  Rev.   St. 
1899,  I  6959,  cities  of  the  fourth  class  are  em- 

f lowered  to  regulate  or  prohibit  the  running  at 
arge  of  horses  and  other  animals;  to  provide 
for  the  erection  of  suitable  pounds,  pens,  and 
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bnlldlnga;  and  to  enforM  mles  gOTeming  tbe 
■ame. 

2.  An  ordinance  made  It  oulawfol  for  the  own- 
er  of  horses,  mules,  or  asses  to  permit  the  same 
to  mn  at  large  inside  the  corporate  limits,  and 
provided  that,  if  snch  animals  were  found  at 
large,  they  should  be  restrained  by  the  marshal 
in  a  suitable  place.  It  further  provided  for  no- 
tice to  the  owner,  and  that,  on  failnre  to  pay 
the  costs  incurred,  the  animal  would  be  sola 
nnder  judgment  of  the  police  judge,  etc.  A. 
subsequent  ordinance  referred  to  the  preceding 
ordinance,  but,  besides  horses,  mules,  and  asses, 
made  it  unlawful  for  the  owner  of  sheep,  fowls, 
swine,  or  poultry  to  suffer  tbe  same  to  mn  at 
large,  and  provided  for  imponnding,  notice, 
Judgment,  and  sale  according  to  the  provisions 
of  ue  prior  ordinance.  Bdd,  that  the  second 
ordinance  did  not  operate  to  repeal,  but  to  en- 
large the  scope  of,  the  first. 

8.  An  ordinance  provided  that  on  doe  proof 
that  an  animal  had  oeen  found  running  at  large 
and  impounded,  and  that  proper  notice  bad  been 
given,  the  police  judge  shonld  make  and  enter 
on  bis  record  an  order  for  tbe  sale  of  the  ani- 
mal to  pay  tbe  costs  and  expenses;  reciting  the 
facts  and  specifying  tbe  items  of  cost.  An  ani- 
mal was  impounded,  and  the  items  of  cost  were 
entered  on  tbe  margin  of  tbe  judgment.  Beld 
a  snffldeut  compliance  with  tbe  ordinance. 

4.  An  ordinance  providing  for  tbe  imponnding 
and  sale  of  animals  foand  running  at  large 
within  tbe  corporate  limits  is  a  valid  police  reg- 
ulation. 

6.  An  animal  found  running  at  large  within 
the  city  limits  may  be  impounded,  though  tbe 
owner  is  a  nonresident  of  the  city. 

6.  An  appellate  court  may  set  aside  a  verdict 
where  it  is  manifestly  arbitrary  and  dictated  by 
prejudice. 

Appeal  from  Circuit  Court,  Newton  Coun- 
ty; H.  C.  Pepper,  Judge. 

Replevin  by  R.  M.  Jeans  against  D.  B. 
Morrison.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Reversed. 

John  T.  Sturgls,  for  appellant  James  H. 
Pratt,  for  respondent. 

Statement  of  Facts  and  Opinion. 
GOODE,  J.  Tbe  mersbal  of  Neosho,  Mo., 
a  city  of  tbe  fonrtb  class,  took  up  a  mare 
which  was  straying  about  tbe  city  on  July  6, 
1801,  and  put  her  In  tbe  city  pound.  He  aft- 
erwards published  notice  for  10  days  of  tbe 
Impounding  of  the  animal;  giving  an  accu- 
rate description  of  her,  by  printed  handbills 
posted  in  tbe  ball  of  the  courthouse.  In  the 
post  office  of  the  city,  and  In  several  other 
places;  likewise  sending  out  several  of  the 
notices  by  mall.  Tbe  handbills  stated  where 
tbe  stock  pound  was,  to  wit,  at  Brown's 
Livery  Stable,  at  the  southeast  comer  of  the 
public  square,  described  the  mare  as  a  small 
roan  sorrel  mare,  small  white  spot  on  fore- 
bead,  abont  five  years  of  age,  slender  build, 
and  about  14i^  bands  high,  whlcb  Is  tbe  way 
she  Is  described  by  the  plaintiff  In  bis  state- 
ment In  this  case.  Ihe  handbills  also  noti- 
fied tbe  unknown  owner  that  imless  he  claim- 
ed tbe  animal  from  the  pound,  and  paid  tbe 
costs  of  her  keep  and  of  tbe  proceedings  con- 
nected with  her  restraint.  In  10  days  from 
July  S,  1901,  she  would  be  sold  under  judg- 
ment of  tbe  police  judge  of  tbe  city,  and  tbe 
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proceeds  applied  to  tbe  payment  of  said  costai 
No  owner  appeared  to  claim  the  animal  bk 
the  time  fixed.  So,  on  tbe  16tta  of  July,  Fear^ 
man,  tbe  marshal,  made  oatb  before  tbe  po- 
lice judge  of  tbe  imponnding  of  tbe  snlmsl 
(describing  her),  of  tbe  notices  he  bad  pab- 
llsbed,  and  that  no  owner  bad  appeared  to 
show  cause  why  she  sfaoold  not  be  sold. 
Thereupon  tbe  police  judge  entered  an  order 
directing  the  marshal  to  sell  the  mare  to  tbe 
highest  bidder,  for  cash  in  band,  at  pabUc 
vendue,  giving  notice  of  tbe  time,  terms,  and 
place  of  sale  by  handbills  posted  as  required 
by  ordinance,  and  to  pay  out  of  the  proceeds 
of  the  sale  tbe  costs  of  impounding,  keeping, 
and  feeding  tbe  animal,  and  of  the  proceed- 
ings In  the  action  to  sell,  and  to  turn  the- 
remainder  of  tbe  proceeds  into  tbe  treasury 
of  the  dty  for  tbe  owner  of  the  anlmaL  On 
tbe  margin  of  the  Judgment  was  an  item- 
ised statement  of  the  fees  and  costs  whtctt 
bad  accrued  for  the  restraint  and  care  of  the 
mare  and  tbe  sale.  Tbe  marshal  forthwith 
gave  notice  by  handbills  that  be  would  aell 
tbe  mare  July  22,  1901,  between  tbe  hours  of 
9  o'clock  in  tbe  forenoon  and  2  o'clock  in  the 
afternoon,  at  the  southeast  corner  of  tbe  pub- 
lic square  In  tbe  dty  of  Neosho,  at  public 
vendue,  tor  cash  In  hand,  to  pay  tbe  costs  of 
detention  and  of  the  subsequent  proceedings; 
tbe  notice  containing  an  accurate  description 
of  tbe  mare.  Sale  was  accordingly  made  on 
tbe  day  named  In  the  notice,  and  the  animal 
was  bought  by  one  Brown,  who  subsequently 
sold  ber  to  Reagan,  who.  In  tnrn  sold  her  to 
defendant,  Morrison,  In  whose  possession  sb» 
was  discovered  by  the  plalntUT  some  time  in 
September,  1901,  and  this  action  of  replerln 
Instituted  to  recover  her  from  Morrison. 

The  mare  strayed  from  the  owner's  farm 
in  May,  1901,  and  was  at  large  until  she  was 
Impounded,  In  July.  When  taken  up  she 
was  In  bad  condition,  very  thin  in  flesh,  and 
wltb  swollen  legs;  owing,  it  la  said,  to  tbe 
dry  weather.  Jeans  looked  for  ber  when  she 
escaped  from  bis  premises,  and,  in  tbe  course 
of  bis  search,  made  inquiries;  but  be  testi- 
fied be  made  no  inquiry  at  tbe  Neosho  Stock 
Pound,  nor  asked  where  tbe  pound  was, 
though  be  visited  Neosho. 

Two  ordinances  of  said  city  were  intro- 
duced In  evidence;  the  first  being  Ordinance 
No.  86,  enacted  August  3,  1897,  whlcb  made 
it  unlawful  for  the  owner  of  horses,  mules, 
or  asses  to  permit  tbe  same  to  run  at  large 
inside  the  corporate  limits  of  Neosho,  and 
outside  tbe  Inclosnre  of  the  owner  or  person 
having  them  In  charge.  Said  ordinance  also 
provided  that.  If  any  such  animals  were 
found  at  large  Inside  the  city  limits,  it  should 
be  the  duty  of  tbe  marshal  to  restrain  them 
In  a  suitable  place  to  be  procured  by  said 
inarsbal  under  an  order  of  tbe  board  of  alder- 
men, which  place  should  be  known  as  tbe 
dty  stock  pound;  that  such  animal  or  ani- 
mals should  be  safely  kept  therein  nntil  dis- 
posed of  as  provided  by  the  ordinance.  As 
to  tbe  disposition  of  tbe  animals  which  might 
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be  Imponnded,  the  ordinance  provided  that 
the  owner  should  be  notified  by  written  or 
printed  handbllle  posted  in  the  courthouse 
and  poat  office,  as  the  most  public  places  In 
the  dty;  that  the  notice  should  contain  a 
tme  description  of  any  animal  restrained; 
that  the  owner,  If  known— otherwise  the  un- 
known owner— should  be  notified  to  daim  or 
take  the  animal  from  the  pound,  the  locality 
of  which  should  be  designated;  and  that  the 
owner  should  pay  the  costs  Incurred,  or  the 
animal  wouid  be  sold  under  Judgment  of  the 
police  Judge  of  the  dty  to  pay  the  same.  An- 
other  section  of  the  ordinance  provided  that 
on  proof  made  before  the  police  Judge  that 
an  animal  had  been  found  running  at  large  In 
tbe  dty  and  Impounded,  and  that  10  days'  no- 
tice of  Its  Imponndlng  had  been  given,  said 
police  Jndge,  unless  the  owner  or  person  hav- 
ing the  care  of  the  animal  showed  good  cause 
to  the  contrary,  should  make  and  enter  on 
his  record  an  order  for  the  sale  of  the  ani- 
mal to  pay  the  costs  and  expense  of  keeping 
it  and  of  the  restraint  proceedings;  reciting 
the  facts  and  spedfylng  the  Items  of  costs. 
The  ordinance  also  provided  that  the  police 
Jndge  should  certify  to  the  city  marshal  a 
copy  of  every  Judgment  of  that  kind,  on  re- 
cdpt  of  which  the  marshal  should  give  five 
days'  notice  by  written  or  printed  handbills 
posted  In  the  courthouse  and  post  office,  de- 
scribing the  animal,  and  the  time,  terms,  and 
place  of  same,  and  thereupon  should  sell  It, 
for  cash  in  hand,  at  public  vendue,  to  the 
highest  bidder.  Another  ordinance  (Mo.  220), 
adopted  April  28,  1898,  referred  to  the  pre- 
ceding ordinance  (No.  36),  but,  besides  horses, 
mules,  and  asses,  made  it  unlawful  for  the 
owner  of  sheep,  fowls,  swine,  or  poultry  to 
suffer  the  same  to  run  at  large  within  the 
dty  limits;  providing,  also,  for  thetar  Im- 
pounding, and  for  notice.  Judgment  of  sale, 
and  sale,  according  to  the  provisions  of  Or- 
dinance No.  86.  The  plaintiff  Identified  the 
mare  as  his  property,  swore  she  strayed  from 
his  farm  on  the  date  mentioned,  and  that  he 
looked  for  her  in  Neosho  and  elsewhere,  and 
then  rested.  The  defendant  put  in  evidence 
tbe  dty  records  in  regard  to  the  Impoundage 
and  sale  of  the  anlmaL 

For  the  plaintiff  the  court  Instructed  the 
Jury  that  If  they  believed  from  the  evidence 
that,  at  the  commencement  of  this  action, 
plaintiff  was  the  owner  of  tbe  property  in 
controTersy,  and  had  a  right  to  the  Imme- 
diate and  ezduslve  possession  thereof,  they 
woaM  And  the  Issues  for  the  plaintiff;  also 
that,  unless  the  Jury  believed  from  the 
wdgbt  of  tbe  evidence  that  in  Impounding 
the  animal  the  dty  marshal  complied  with 
the  law  in  every  particular  (that  is  to  say, 
gave  tbe  required  notice  under  the  law),  they 
would  find  the  Issues  for  the  plaintiff.  If  they 
believed  he  was  the  owner  of  the  animal 
when  it  was  taken  up.  For  the  defendant 
the  conrt  instructed  substantially  as  follows: 
That  If  the  mare  was  found  running  at  large 
in  Neosbo,  near  the  public  square,  and  was 


taken  up  by  the  marshal  and  placed  In  the 
stock  pound  at  Brown's  Uvery  Stable,  near 
the  southeast  corner  of  the  square;  that  the 
marshal  posted  two  or  more  of  the  notices 
read  In  evidence  (one  In  the  hall  of  the 
courthouse,  and  another  at  the  post  office)  for 
at  least  ten  days;  that  afterwards  tbe  police 
Jndge  of  the  dty  rendered  the  Judgment  In 
evidence,  and  certified  the  same  to  tbe  mar- 
shal, who  thereupon  posted  at  least  two  cop- 
ies of  the  notices  of  sale  read  In  evidence  at 
the  places  mentioned  at  least  five  days  be- 
;  fore  the  sale,  and  aftei-wards  sold  tbe  ani- 
mal to  the  highest  bidder,  for  cash,  at  the 
time  and  place  stated  In  the  notices,  no  one 
having  claimed  her  meanwhile— then  the  pur- 
chaser at  the  sale  got  a  good  title,  and  the 
verdict  should  be  for  the  defendant  The 
x>urt  also  Instructed  that  the  said  ordinances 
were  valid,  and  empowered  the  marshal  to 
take  up  and  restrain  any  horse  running  at 
large  Inside  the  city,  and  to  Impound  and  sell 
it,  and  if,  in  so  doing,  the  provisions  of  the 
ordinances  were  complied  with,  the  purchas- 
er obtained  a  good  title.  Further,  that  if 
tbe  Jury  found  tbe  mare  In  question  was  ran- 
I  nlng  at  large  In  the  dty,  and  was  impounded 
I  by  the  marshal,  and  notices  were  posted  as 
the  ordinances  requU«d,  Judgment  rendered 
by  the  police  Judge  in  the  manner  prescribed 
by  the  ordinances,  and  tbe  mare  was  then  ad- 
vertised and  sold  as  provided  In  the  ordi- 
nances, the  sale  was  valid,  and  the  pnr^ 
chaser  thereat  got  a  good  title. 

The  Jury  returned  a  verdict  In  which  they 
found  that  at  tbe  commencement  of  the  suit 
plaintiff  was  the  owner  and  entitled  to  tbe 
immediate  possession  of  the  property  in  con- 
troversy, and  assessed  his  damages  for  her 
taking  and  detention  at  $1.  From  the  Judg- 
ment entered  on  said  verdict,  the  defendant 
appealed. 

Cities  of  the  fourth  class  In  Missouri  are 
empowered  to  regulate  or  prohibit  the  run- 
ning at  large  of  horses  and  other  animals; 
to  provide  for  tbe  erection  of  suitable 
pounds,  pens,  and  buildings,  and  enforce 
rules  governing  the  same.  Rev.  St  1899,  f 
6959;  Bherrell  v.  Murray  (St  L.)  49  Mo.  App. 
233;  McVey  v.  Barker  (St  L.)  92  Mo.  App. 
498.  The  ordinances  enacted  to  carry  out 
this  charter  power  were  valid,  and  must  be 
uphdd  and  enforced. 

It  Is  said  by  the  plalntUf  that  the  second 
ordinance  operated  to  repeal  the  first  one; 
but  this  Is  not  true,  because  the  second  dis- 
tinctly refers  to  the  first  as  still  in  force,  and 
directs  a  sale  of  any  animals  or  poultry  tak- 
en up  and  impounded  In  accordance  with 
ttte  provisions  of  the  first  ordinance.  The 
manifest  purpose  of  the  second  ordinance 
was  to  enlarge  the  scope  of  the  first  one  by 
diredlng  the  impounding,  not  only  of  horses, 
mules,  and  asses,  but  of  sheep,  swine,  and 
poultry.  There  is  no  dash  between  the  two 
regulations,  and  both  were  in  force  at  the 
time  plaintiff's  mare  was  taken  up. 

A  point  is  made  about  there  being  three 
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city  poiinds,  but  the  evidence  on  this  point 
sliows  tliere  was  only  one  on  the  day  tbe 
mare  was  Impounded,  and  for  some  time  be- 
fore, and  tliat  it  was  located  at  Brown's  Liv- 
ery Stable,  In  the  southeast  comer  of  the 
public  square.  The  marshal  was  authorized 
to  provide  for  a  pound,  and  when  the  change 
was  made  he  tacked  a  notice  on  the  door  of 
the  old  one,  which  stated  where  the  new 
pound  was.  There  Is  nothing  In  this  point 
technically.  As  to  its  bearing  on  the  merits, 
suffice  to  say  the  plaintiff  himself  testified 
that  when  be  was  bunting  for  his  mare  he 
never  went  near  the  city  square,  nor  aaked 
wb«»«  the  stock  pound  was,  nor  if  there  was 
a  pound,  but  contented  himself  with  inquir- 
ing for  his  property  in  the  outskirts  of  the 
city. 

It  is  said  the  order  of  the  police  Judge  to 
make  the  sale  failed  to  recite  the  items  of 
cost  Said  items  were  entered  on  the  mar^ 
gin  of  the  Judgment,  which  Is  the  place 
where  cost  Items  are  usually  noted  by  a 
magistrate,  and  we  think  the  law  was  suffi- 
ciently compiled  with  in  that  regard. 

Both  the  notices  of  Impoundage  and  the 
notices  of  sale  published  by  the  marshal  were 
complete.  They  described'  the  mare,  told 
the  site  of  the  pound  in  wlilch  she  was  de- 
tained, and  tai  all  respects  fulfilled  the  ordi- 
nances, so  tar  as  we  can  see.  That  the  sale 
of  the  mare  pursuant  to  the  aforesaid  pro- 
ceedings passed  title  to  the  purchaser,  who 
in  turn  passed  title  to  the  defendant  as  the 
final  purchaser,  there  can  be  no  doubt,  un- 
der the  authorities  supra,  and  under  all  the 
decisions  we  have  run  across  that  deal  with 
the  sale  of  impounded  stock  by  virtue  of 
municipal  ordinances.  Such  police  regula- 
tions are  regarded  as  Indispensable  to  the 
safety  of  the  inhabitants,  and  the  cleanli- 
ness and  the  convenient  use  of  the  streets  of 
cities.  Stray  animals  cannot  be  permitted  to 
run  at  large  In  city  streets,  for  they  cause 
accidents  and  annoy  and  alarm  people.  In- 
deed, cases  are  not  lacking  in  which  stray 
stock  in  public  streets  are  treated  as  a  public 
nuisance,  which  the  authorities  have  the 
right  to  abate.    Spltler  v.  Young,  63  Mo.  42. 

Neither  does  it  make  any  difference  that 
the  owner  of  this  particular  animal  was  a 
nonresident  of  the  city  of  Neosho.  He  may 
not  have  been  subject  to  the  fines  and  penal- 
ties provided  by  the  ordinances,  but,  when 
ills  mare  strayed  into  the  corporate  limits  of 
the  municipality,  she  was  subject  to  im- 
poundage, as  well  as  the  stock  of  residents. 
Spltler  V.  Toung,  supra. 

Notwithstanding  the  conclusiveness  of  the 
evidence,  and  that  no  single  Issue  of  fact  was 
contested,  and  notwithstanding  every  fact 
was  positively  proven  which  the  Jury  were 
Instructed  they  must  find  in  order  to  render 
a  verdict  for  the  defendant,  they  rendered 
one  for  the  plaintifl.    In  support  of  this  ver- 


dict It  Is  contended  the  jury  had  the  right  to 
weigh  the  testimony  of  the  witnesses  for  the 
defendant,  and  disregard  It  If  they  thongbt 
It  unworthy  of  belief,  and  cases  are  not  lack- 
ing which  may  be  plausibly  argued  to  sup- 
port that  position.  Oannon  v.  Gaslight  Oo., 
146  Mo.  602,  46  S.  W.  968,  47  S.  W.  907,  43 
L.  B.  A.  606.  The  case  Just  dted.  Uke  all 
others,  must  be  dealt  with  according  to  the 
facts  it  presented  to  the  court  which  de- 
cided it  The  general  doctrine  therein  main- 
tained we  consider  sound,  and  would  be 
obliged  to  follow  It  If  we  thought  otherwise; 
but  that  doctrine  must  not  receive  an  unrea- 
sonable extension,  or  It  will  become  fraught 
with  mischief  and  promote  miscarriages  of 
Justice.  In  the  case  in  hand  the  conten- 
tion that  the  verdict  of  the  Jury  must  be  al- 
lowed to  stand,  because  they  were  the  triers 
of  the  fact,  and  might  disregard  the  uncon- 
tradicted testimony  for  the  defense,  Is  equiv- 
alent to  saying  the  Jury  had  the  right  to 
disbelieve  the  marshal's  testimony  that  be 
took  up  the  animal  within  the  city  limits, 
that  he  impounded  her,  that  he  sold  her,  or 
that  he  published  the  notices.  But  naae  of 
those  matters  was  at  all  contested  at  the 
trial;  plabatlS  Insisting,  as  we  gather,  on  but 
three  points:  That  the  ordinances  were  In 
conflict  snd  that  the  one  last  passed  re- 
pealed the  other;  that  the  Judgment  of  the 
police  Judge  was  Invalid  because  it  did  not 
contain  a  specification  of  the  costs;  that  the 
owner  had  the  right  to  claim  his  property 
because  the  city  pound  had  been  changed. 
There  is  no  merit  In  either  of  these  points, 
in  our  opinion,  for  reasons  above  stated; 
and,  having  so  ruled,  we  do  not  think  Gan- 
non V.  Gaslight  Co.,  supra,  forces  us  to  up- 
hold the  verdict  on  the  possibility  that  the 
jury  may  have  disbelieved  the  city  marshal 
as  to  the  matters  above  mentioned.  More- 
over, that  authority  does  not  undertake  to 
annul  the  doctrine  that  a  trial  court  may  set 
aside  a  verdict  and  grant  a  new  trial  when 
the  verdict  found  was  against  the  weight  of 
the  evidence,  and  that  an  appelate  court 
may  do  likewise  when  the  verdict  was  man- 
ifestly arbitrary  and  dictated  by  prejudice. 
It  is  clear,  beyond  doubt  to  our  minds,  that 
the  impounding  of  plaintiff's  mare,  and  all 
the  proceedings  leading  to  the  sale,  were  reg- 
ular and  valid;  that  a  good  title  passed  to 
tbe  purchaser  at  the  public  sale,  and  from 
tilm  to  ills  grantee,  and  thence  to  the  defend- 
ant. We  cannot  therefore,  allo^  the  de- 
fendant to  lose  tbe  property  so  acquired,  on 
what  seems  to  us  the  wholly  unwarranted 
verdict  of  the  jury,  rendered  In  disregard  of 
the  court's  Instructions  and  of  the  evidence 
before  them. 

The  judgment  Is  reversed,  and  tbe  cause 
remanded. 

BU^ND.  P.  J„  and  REYBCRN,  J.,  eontnir. 
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DORTON  T.  BURKS  et  aL 

(Coot  of  Appeals  at  St  Lonls,  Mo.     March  8, 
1903.) 

MUNICIPAIi    CORPORATIONS  —  IHPOUNDINa 

STRAY  ANIMALS— NXOUQENOX 

OF  OWNER. 

LWbere  a  city  of  the  fonrth  claaa  haa  the 
power,  onder  Its  charter,  to  take  up  and  im- 
pnnd  stray  animals  found  within  its  borders. 
It  may  do  so,  whether  such  animals  escape  by 
reason  of  the  owner's  negligence  or  not. 

Appeal  from  Circuit  Court,  St  Francois 
County;  Jas.  D.  Fox,  Judge. 

Replevin  by  William  Dorton  against  W. 
R.  Burks  and  another.  Judgment  for  idaln- 
tiff,  and  defendants  appeal.    Reversed. 

BenJ.  Marbury,  for  appellants.  Abernathy 
&  Gossom,  for  respondent. 

Opinion. 

OOODB,  J.  This  is  an  action  of  replevin 
instituted  by  respondent  Dorton  against  ap- 
pellanl  Burks,  marshal  of  the  city  of  Farm- 
ington,  and  against  the  city  of  Farmlngton  it- 
self, to  recover  possession  of  a  cow  which 
bad  been  taken  up  by  the  marshal  while 
straying  Inside  the  dty  limits,  and  placed 
in  the  dty  pound,  by  virtue  of  an  ordinance 
aothoriElng  that  action.  The  cow  had  stray- 
ed once  before  into  the  dty  limits  and  bad 
been  impounded,  on  which  occasion  Dorton 
had  paid  the  costs  of  her  restraint,  whereuix>n 
she  was  restored  to  him.  She  strayed  again 
during  the  latter  part  of  December,  1900, 
and,  being  found  inside  the  city,  was  taken 
op  by  Burks  the  marshal,  about  the  Ist  of 
January,  and  Dorton  notified.  Instead  of 
paying  the  costs  this  time,  Dorton  demanded 
that  the  cow  be  delivered  to  him  forthwith, 
declining  to  pay  anything.  Burks  offered  to 
release  her  If  Dorton  would  -psij  the  expense 
of  taking  her  up,  but,  instead  of  doing  so,  the 
latta  instituted  an  action  to  recover  posses- 
sion, and  succeeded  in  obtaining  a  verdict  in 
the  court  below. 

Farmlngton  Is  a  dty  of  the  fourth  class, 
and  this  ease  Is  in  no  material  respect  differ- 
ent from  Jeans  v.  Morrison  (St.  L.)  73  S.  W. 
235,  or  two  other  cases  which  were  formerly 
dedded  by  this  court.  Sherrell  v.  Murray, 
49  Mo.  App.  233;  McVey  v.  Barker,  92  Mo. 
App.  4»8. 

The  court  Instructed  the  Jury  on  the  theory 
that  the  dty  of  Farmlngton  had  no  right  to 
Impound  the  animal  and  hold  her  until  the 
expense  of  her  detentltm  was  paid  unless 
Bbe  escaped  from  the  farm  of  the  respondent 
ftome  four  miles  from  the  dty)  Uirongh  his 
carelessness.  Such  is  not  the  law.  An  own- 
er may  not  be  liable  for  penalties  prescribed 
by  an  ordinance  for  allowing  stock  to  run  at 
large  inside  the  limits  of  a  dty  unless  be  is 
tnilty  of  some  negligence;  but  a  city  of  the 
fonrth  class,  imder  its  cbarter  power,  has  the 
rifht  to  take  up  and  impound  stray  animals 


when  found  within  Its  borders,  whether  they 
escaped  by  the  owner's  negligence  or  not. 
McVey  v.  Barker,  supra.  The  defense  to  this 
action  was  complete,  and  plaintiff  was  not 
entitled  to  recover  possession  of  his  cow  un- 
til he  paid  the  reasonable  cost  of  imponnding 
and  keeping  her. 

The  ordinance  of  the  dty  of  Farmlngton 
which  directs  the  sale  of  Impounded  stock 
calls  for  a  very  short  notice  of  the  date  of 
sale,  and  does  not  provide  for  an  order  of  sale 
by  the  police  Judge  or  any  other  tribunal. 
There  might  be  some  question  whether  said 
ordinance  is  reasonable,  as  to  the  notice  of 
sale  and  proceedings  anterior  thereto,  if  there 
had  been  a  sale  of  the  animal.  That  point, 
however,  is  not  involved  on  this  appeal,  be- 
cause no  sale  took  place,  as  Dorton  institut- 
ed bis  replevin  suit  while  the  cow  was  still 
in  the  pound. 

The  judgment  is  reversed,  and  the  cause 
remanded,  to  be  disposed  of  in  conformity  to 
this  opinion. 

BLAND,  P.  J.,  and  REYBUBN,  J.,  con- 
cur. 


FRANK  V.  ST.  LOUIS  TRANSIT  CO. 

(Court  of  Appeals  at  St.  Louis,  Mo.    March  8, 
1903.) 

STRBBT  RAILWAYS— INJURIES  AT  CROSSINOS- 
NBOLIGENCB— ISSUES  FOR  JURY— CONTRIBU- 
TORY NBOLIGBNCB— LOOK  AND  LISTEN— BVI- 
DBNCE-CREDIBILITY  OF  PLAINTIFF'S  TES- 
TIMONY. 

1.  In  an  action  against  a  street  railway  for 
injuries  to  a  teamster,  whether  defendant  was 
running  its  car  at  an  excessive  speed,  and  neg- 
lected to  slacken  speed  on  approaching  a  cross- 
ing, or  was  guilty  of  negligence  in  not  having 
a  headlight  and  falling  to  sound  the  gong,  held, 
under  the  evidence,  to  be  questions  for  the  jury. 

2.  In  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  teamster,  plaintiff's  tes- 
timony that  he  stopped  to  look  and  listen  for 
cars,  but  did  not  see  the  one  that  struck  him. 
was  not  so  incredible  that  it  should  have  been 
disregarded,  when  the  evidence  of  the  motor- 
man  himself  was  that  he  could  not  see  more 
than  five  feet  ahead  of  his  car,  and  there  was 
evidence  that  the  gong  was  not  sonnded. 

3.  Negligence  of  plaintiff  which  does  not  con- 
tribute to  his  injury  will  not  bar  a  recovery. 

4.  There  is  no  absolute  duty  incumbent  on  one 
who  is  about  to  cross  a  street  railway  track  to 
stop,  as  well  as  to  look  and  listen. 

o.  In  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  teamster,  an  instruction 
that,  in  ascertaining  whether  plaintiff  stopped  to 
look  and  listen,  the  jury  should  consider  all  the 
facts  and  circumstances,  and  the  testimony  of 
other  witnesses,  as  well  as  that  of  the  plaintiff, 
was  proper,  without  further  charging  that  they 
were  not  bound  to  believe  plaintitTs  own  testi- 
mony. 

6.  A  party  cannot  complain  of  a  clause  in  an 
Instrncnon  given  of  the  court's  own  motion, 
which  was  contained  In  an  instruction  given 
at  such  party's  request 

Appeal  from  Circuit  Court,  St.  Lonls  Coun- 
ty; J.  W.  McElhlnney,  Judge. 


f  8.  See  NeBllgenc*,  vol.  VI,  Cent.  Dig.  ({  M;  US. 
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Actlcm  by  Henry  Frank  against  the  St 
Louis  -rransit  Company.  From  a  Judgment 
^or  plaintiff,  defendant  appeals.    Affirmed. 

Klskaddon  &  Mathews,  for  appellant.  Ba- 
ker, Holtkamp  &  Mudd,  for  respondent 

Statement  of  Facts  and  Opinion. 

OOODB,  J.  The  appellant's  street  car  col- 
lided with  a  two-horse  wagon,  on  which  the 
plahitlff  was  sitting,  at  the  intersection  of 
Victor  and  Ninth  streets,  In  the  city  of  St. 
Louis,  October  30,  1899.  The  accident  oc- 
■cnrred  early  In  the  morning,  between  half 
past  6  and  7  o'clock,  while  the  plaintiff  was 
.drlTlng  the  wagon,  loaded  with  lumber,  east- 
•ward  on  Victor  street 

The  evidence  shows  Victor  street  runs  east 
itnd  west  and  Ninth  street  north  and  south; 
Also,  that  there  was  a  curve  in  Ninth  street 
About  150  feet  below  the  crossing  of  the  two 
streets,  so  that  one  driving  onto  Ninth  from 
the  west  would  have  his  vision  obstructed 
somewhat  by  the  houses  on  its  west  side,  so 
OS  to  prevent  his  seeing  a  car  coming  along 
said  curve  until  he  had  advanced  some  dis- 
tance into  the  street. 

The  negligence  charged  is  the  failure  to 
give  warning  by  ringing  the  gong  of  the  car, 
or  to  have  a  headlight  burning,  failure  to 
slacken  the  speed  of  the  car  when  approach- 
ing the  crossing,  and  running  at  too  high  a 
speed. 

The  defense  of  contributory  negligence  was 
Interposed,  the  answer  charging  the  plaintiff 
drove  onto  the  track  In  such  close  proximity 
to  the  car  that  it  was  Impossible  for  the  mo- 
torman  to  check  the  car  soon  enough  to  avoid 
a  collision. 

There  was  much  testimony  that  the  morn- 
ing was  very  foggy,  and  that  a  person  could 
see  only  a  short  distance,  and  some  testi- 
mony that  the  fog  had  about  cleared  up 
when  the  collision  occurred.  There  was  also 
much  testimony  that  the  car  was  running  at 
a  slow  speed,  and  some' that  It  was  running 
fast  The  testimony  was  about  evenly  bal- 
anced as  to  whether  the  motorman  sounded 
the  gong.  Some  passengers  on  the  car,  and 
persons  near  when  the  accident  happened, 
swore  the  gong  was  not  sounded  at  all,  while 
the  motorman  and  other  witnesses  swore  it 
was  constantly  sounded  as  the  car  approach- 
ed Victor  street.  No  headlight  was  burning. 
Some  witnesses  swore  the  car  ran  30  feet 
past  the  wagon  after  striking  It,  but  the 
motorman  swore  it  only  ran  four  or  Ave  feet 
past. 

Plaintiff  testified  that  before  driving  on 
the  track  he  not  only  stopped  his  wagon,  but 
got  off  and  went  ahead  to  look  for  a  car,  but 
neither  saw  nor  heard  one;  that  he  resumed 
bis  position  on  the  wagon,  and  drove  rapidly 
onto  the  track,  In  order  to  cross  before  a  car 
came  along,  and  that  he  did  not  see  or  hear 
one  until  be  was  struck.  He  testified  also 
that  there  was  another  wagon  Just  ahead  of 
his,  the  driver  of  which  also  stopped  before 


venturing  across  the  track.  The  motorman 
swore  the  fog  had  lifted  Just  before  he  start- 
ed on  his  run,  but  when  he  approached  Vic- 
tor street  he  could  see  only  a  few  feet  ahead; 
that  there  were  intervals  of  fog  and  bright 
spots  all  the  way  up  Ninth  street  but  the  fog 
was  pretty  thick  at  Victor,  and  that  he  could 
not  see  more  than  four  or  five  feet  ahead  as 
he  approached  it  On  this  account  he  .vas 
running  slowly  and  ringing  his  bell  constant- 
ly, because  that  was  all  he  bad  to  depend  on. 
He  said  his  car  was  not  making  more  than 
four  or  five  miles  an  hour,  and  that  he  bad 
only  a  glimpse  of  plaintiff  sitting  on  the 
hounds  of  the  wagon  before  he  ran  into  blm. 

Besides  instructmg  as  to  the  conventional 
definition  of , the  words  "ordinary  care,"  aud 
the  elements  of  damage  to  be  considered  If 
the  finding  was  for  the  plaintiff,  the  court 
told  the  jury,  In  the  first  instruction  glvea 
for  the  plaintiff,  that  If  the  morning  was  un- 
usually foggy,  and  the  car  ran  against  tbe 
plaintiff  through  the  negligence  of  the  serv- 
ants  operating  it  In  not  giving  watning  of  the 
approach  of  the  car  at  the  crosstaig  of  Victor 
and  Ninth  streets  by  ringing  the  gong,  or 
not  burning  the  headlight,  or  the  failure  of 
the  motorman  to  slacken  the  speed  of  the  car 
as  he  approached  Victor  street  if  the  jury 
believed  from  the  evmence  that  either  of 
said  acts  or  omissions  occurred,  and  further 
believed  the  same  constituted  negligence  by 
which  plaintiff  was  injured,  while  be  was 
exercising  ordinary  care  and  prudence  for  his 
own  safety,  their  verdict  should  be  In  hia 
favor.  That  although  the  Jury  beUered  tbs 
plain&ff  did  not  exercise  all  the  care  In-  bis 
power  for  bis  safety,  but  that  he  did  not  fall 
to  use  care  to  such  an  extent  as  to  directly 
contribute  to  cause  his  Injury,  and  further  be- 
lieved the  accident  would  not  have  occurred 
but  for  the  defendant's  negligence.  If  tbe 
Jury  found  the  defendant  was  negligent,  tbe 
verdict  must  be  for  the  plaintiff. 

For  the  defendant  the  court  Instructed: 
First,  If  the  Jury  believed  the  motorman.  on 
account  of  the  fog,  was  running  at  a  slow 
speed,  and  continually  sounded  his  gong,  and 
kept  a  good  lookout  for  any  one  on  tbe  street, 
and  did  all  he  could  to  avert  tbe  accident, 
and  if,  notwithstanding  all  precantiona,  tbe 
density  of  the  fog  prevented  the  latter  from 
seeing  the  plaintiff  in  time  to  stop  the  car 
and  avert  the  collision,  the  verdict  must  be 
for  the  defendant  Secondly,  If  the  morning 
was  foggy,  80  that  the  view  of  an  approach- 
ing car  was  obscured,  and  there  was  a  curve 
south  of  the  Intersection  of  the  two  streeta, 
and  plaintiff  was  familiar  with  the  locality 
and  knew  of  tbe  curve.  It  was  his  duty,  be- 
fore attempting  to  cross  the  track,  to  exer- 
cise greater  care  than  he  would  have  been 
bound  to  use  if  tbe  morning  had  been  clear 
and  there  had  been  no  curve  In  the  track. 
Further,  if  the  Jury  believed  he  failed  to  take 
such  precautions  as  an  ordinarily  prudent 
person  would  have  taken  under  such  clrcom- 
stances,  and  In  consequence  of  the  Cailiure 
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came  Into  coUialon  with  the  car,  he  could  not 
recoTer.  Thirdly,  that  though  the  Jury  might 
beUeve  the  motorman  did  not  slacken  speed 
at  the  approach  of  Victor  street,  but  was 
running  at  a  great  speed,  yet  if  they  found 
it  was  foggy,  and  plaintiff,  by  the  exercise 
of  ordinary  care,  considering  the  fog,  might 
bare  seen  or  heard  the  approaching  car  In 
time  to  avoid  a  collision,  the  rerdlct  must  be 
for  the  defendant. 

Of  ita  own  motion,  the  court  Instructed 
the  jury  that  If  they  believed  from  the  evi- 
dence the  morning  was  very  foggy,  so  the 
view  of  approaching  cars  was  obstructed  at 
the  Intersection  of  Victor  street  with  the  rail- 
way track.  It  was  the  duty  of  the  plaintiff, 
I>efore  attempting  to  cross  the  track,  to  look 
and  listen  for  an  approaching  car,  and  to 
ttop,  if  to  stop  was  necessary  in  order  to 
iee  and  hear,  and,  if  be  failed  to  do  so,  and 
drove  ills  wagon  on  the  track  in  such  close 
proximity  to  the  car  that  the  defendant's 
servants  were  unable  to  avert  a  collision,  the 
verdict  must  be  for  the  defendant.  Further, 
that,  in  determining  whether  plaintiff  did 
stop  and  look  and  listen,  the  Jury  must  take 
all  the  facts  and  circumstances  into  con- 
sideration, and  the  testimony  of  the  other 
witnesses,  as  well  as  the  testimony  of  the 
plaintiff  himself.  Said  instruction  was  like 
one  requested  for  the  defendant  and  refus- 
ed, except  the  italicized  words,  which  were 
inserted  by  the  court,  and  the  omission  of  a 
dause  tliat  the  Jury  were  not  bound  to  ac- 
cept the  testimony  of  plaintiff.  The  essen- 
tial difference,  al)ont  which  a  point  is  made 
here,  is  that  the  instruction  as  asked  by 
the  defendant  charged  the  Jury  unqualified- 
ly that  it  was  the  duty  of  the,  plaintiff  to 
stop,  whereas  the  one  given  by  the  court 
only  bound  him  to  stop  if  the  Jury  found 
It  was  necessary  to  do  so  in  order  to  see  and 
hear. 

The  court  also  gave  an  instruction,  of  its 
own  motion,  that,  If  the  morning  was  foggy 
and  the  view  obscure  along  defendant's 
track,  it  was  the  duty  of  defendant's  motor- 
man  to  exercise  greater  prudence  in  run- 
ning his  car  so  as  to  avoid  colliding  with  per- 
sons on  the  street,  but  also  his  duty  to  run 
so  as  to  deliver  passengers  at  theh:  destina- 
tions as  nearly  on  time  as  the  circumstances 
would  permit;  that  the  motorman  had  a 
right  to  assume  persons  approaching  the 
track  would  exercise  greater  care  than  if  the 
morning  was  clear,  and  if  the  Jury  believed 
the  motorman,  on  account  of  the  fog,  ran 
slower  than  usual,  at  such  a  rate  of  speed 
tu  was  reasonable  under  the  circumstances, 
constantly  sounding  his  gong  and  keeping 
a  good  lookout  for  persons  on  the  track, 
and  did  all  in  his  power  to  avert  the  acei- 
dent,  yet,  notwitlistanding  these  preoaations, 
on  account  of  the  density  of  the  fog  did  not 
see  plaintiff's  wagon  until  too  late  to  avoid 
a  collision,  the  verdict  must  be  for  the  de- 
fendant, even  though  the  Jury  believed  plain- 
tiff stopped  to  look  and  listen  before  driving 
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on  the  track,  but  failed  to  see  or  hear  the 
car  approaching.  Said  Instruction  was  like 
one  requested  by  the  defendant,  except  the 
italicized  words,  which  were  inserted  by  the 
court. 

At  the  close  of  plaintiff's  testimony  the 
defendant  had  requested  an  instruction  in 
the  nature  of  a  demurrer  to  the  evidence, 
which  was  overruled. 

The  Jury  returned  a  verdict  for  the  plain- 
tiff, assessing  his  damages  at  $2,500.  Judg- 
ment was  entered  accordingly,  and  an  appeal 
taken  to  this  court. 

Appellant  contends  the  demurrer  to  the  evi- 
dence should  have  been  sustained,  because 
no  actionable  negligence  on  the  part  of  its 
carmen  was  established  by  the  respondent's 
evidence;  that  there  was  neither  evidence 
of  an  excessive  rate  of  speed,  nor  of  fail- 
ure to  slacken  the  speed  of  the  car  as  it 
approached  the  crossing,  and  that  it  was  not 
negligence  to  run  without  a  headlight  or 
without  sounding  the  gong. 

There  was  some  evidence  of  excessive 
speed  considering  the  obscurity  caused  by 
the  fog,  as  there  was  also  evidence  of  neg- 
lect to  slacken  the  speed  as  the  car  approach- 
ed the  Intersection  of  the  two  streets.  It  is 
true,  having  no  headlight  did  not  constitute 
negligence  as  a  matter  of  law;  neither  did 
failure  to  sound  the  gong.  There  was  no  ab- 
solute requirement  that  a  headlight  should 
be  burning  at  that  time  of  day,  nor  that  a 
gong  should  be  sounded.  This  only  shows, 
however,  that  there  was  no  such  breach  of 
a  mandatory  duty  by  the  carmen  as  Justified 
the  court  In  instructing  that  negligence  on 
the  part  of  appellant  had  been  established. 
Bnt  taking  into  account  the  difficulty  of  see- 
ing but  a  few  feet  ahead  in  the  fog,  as 
testified  to  by  the  motorman  and  other  wit- 
nesses,, the  failure  to  have  a  headlight  burn- 
ing or  to  sound  the  gong  were  facts  for  the 
Jury  to  weigh,  and  from  which  they  might 
infer  negligence.  Actionable  negligence  may 
often  be  properly  found  by  the  triors  of  the 
facts  when  the  acts  relied  on  to  establish 
it  are  not  necessarily  nor  always  negligent 
acts,  bnt  such  as  may  constitute  negligence 
under  given  circumstances.  The  question  in 
this  and  most  similar  cases  is:  Did  the  car- 
men use  such  precautions  to  avoid  injury  to 
persons  on  the  street  as  ordinary  prudence 
demanded,  all  the  circumstances  considered? 
Brown  V.  Railroad,  50  Mo.  461,  41  Am.  Rep. 
420;  McMahon  v.  Express  Co..  132  Mo.  641, 
34  S.  W.  478;  Tetherow  v.  Railroad,  98  Mo. 
74,  11  S.  W.  310,  14  Am.  St.  Rep.  617;  Oohn 
V.  Kansas  City,  108  Mo.  387,  18  8.  W.  973. 

The  Supreme  Court  held  an  instruction 
was  rightly  given  that  the  motorman  should 
have  sounded  his  gong,  and  was  guilty  of 
actionable  negligence  if  he  omitted  to  do 
so,  in  a  case  where  the  car  was  approaching 
a  crossing  much  used  by  school  children, 
when  the  conditions  were  such  that  the  mo- 
torman's  gaze  was  obstructed.  Schmidt  v. 
Railroad,  163  Mo.  645,  63  S.  W.  834.     That 
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dedalon  l8  precisely  In  point;  but  In  the 
present  case  the  trial  court,  Instead  of  arbi- 
trarily Instructing  to  that  effect,  referred 
to  the  Jury  the  Issae  of  whether  a  warning 
should  have  been  glren  by  sounding  the 
gong. 

It  will  be  observed  from  the  recital  of  the 
contents  of  the  first  instruction  that  the 
learned  circuit  Judge  did  not  charge  the 
Jury  that  any  of  the  alleged  acts  of  negli- 
gence amounted  to  negligence,  but  left  it  to 
the  Jury  to  say:  First,  whether  the  appel- 
lant was  guilty  of  any  of  the  acts  or  omis- 
sions; second,  whether,  If  so,  those  omis- 
sions constituted  negligence;  third,  whether 
they  caused  any  of  the  Injuries  received  by 
the  plaintiff;  fourth,  whether  the  plaintiff 
was  at  the  time  exercising  due  care.  That 
was  a  careful  and  correct  charge. 

The  rule  that  the  testimony  of  a  party  will 
be  disregarded  and  held  for  naught  when 
the  physical  facts  and  surroundings  show 
it  Is  Impossible  for  his  testimony  to  be  true 
is  Invoked  against  the  testimony  of  respond- 
ent that  he  stopped  to  look  and  listen  for 
cars  but  did  not  see  the  one  that  struck  him. 
The  most  cursory  glance  at  the  evidence  In 
this  case  shows  the  physical  facts  were  such 
as  not  to  discredit,  much  less  refute,  re- 
qpondent's  testimony.  Take  the  evidence  of 
the  motorman,  for  instance.  He  swore  that 
at  the  instant  of  the  collision  he  could  not 
see  more  than  four  or  five  feet  ahead.  If 
that  be  true,  it  Is  equally  true  the  respond- 
ent could  not  see  the  car  when  he  looked. 
And  If  the  gong  was  not  sounded  he  could 
not  hear  it  There  is  no  merit  in  this  assign- 
ment, and  it  is  overruled. 

Several  instructions  of  correct  form  were 
given  as  to  the  effect  of  contributory  negli- 
gence on  the  part  of  respondent,  and  the 
Jiury  must  have  understood  that  if  respond- 
ent was  not  taking  ordinary  care  of  himself 
when  he  was  hurt  he  had  no  case,  though 
the  tlilrd  one  given  for  the  plaintiff  was  some- 
what awkwardly  drawn.  But  it  undoubted- 
ly stated  the  law  in  declaring  that  any  neg- 
ligence of  which  the  plaintiff  might  have 
been  guilty  would  not  bar  a  recovery  unless 
it  contributed  to  produce  the  accident 

Appellant  insists  the  Jury  ought  to  have 
been  told,  without  qualification,  that  It  was 
respondent's  duty  to  stop,  as  well  as  to  look 
and  listen.  We  think,  however,  the  court's 
amendment  of  the  appellant's  instruction, 
which  bound  the  respondent  to  stop  in  case 
it  was  necessary  to  do  so  In  order  to  see 
or  hear,  was  accurate.  There  Is  no  absolute 
duty  Incumbent  on  a  person  about  to  drive 
or  walk  across  a  railroad  track  to  stop  be- 
fore doing  so;  and,  while  circumstances  may 
arise,  perhaps,  which  will  Justify  a  court  in 
declaring  a  plaintiff  was  negligent  if  he  did 
not  stop,  the  general  rule,  and  the  one  appli- 
cable to  the  present  case,  leaves  It  to  the 
Jury  to  say  whether  It  was  necessary  for 
him  to  stop  in  order  to  use,  to  the  best  ad- 
vantage, his  eyes  and  ears.     What  a  per- 


son is  bound  to  do  before  he  crosses  a  rail- 
road track  is  to  employ  all  the  precautions 
which  common  prudence  dictates  to  prevent 
a  casualty,  and  whether  he  uses  those  pre- 
cautions Is  to  be  ascertained  by  the  Jury 
from  a  consideration  of  the  facts.  Dlaubi  v. 
RaUroad,  139  Mo.  291,  40  S.  W.  890. 

There  Is  slight,  if  any,  testimony  in  this 
case  that  respondent  could  have  any  better 
seen  or  beard  the  car  by  stopping;  and  that 
he  did  stop,  as  he  testified,  there  was  noth- 
ing tending  to  disprove.  At  all  events,  it 
was  for  the  Jury  to  say  whether  that  precau- 
tion was  indispensable.  Russell  v.  Receivers 
A.  T.  &  S.  F.  E.  K.  (K.  0.)  70  Mo.  App. 
88;  Donohue  v.  Railroad,  91  Mo.  357,  2  S.  W. 
424,  8  S.  W.  848;  Kelly  v.  Railroad,  88  Mo. 
534;  Petty  v.  Railroad,  Id.  306;  Stepp  ▼. 
Railroad,  85  Mo.  236;  Huckshold  v.  Rail- 
road, 90  Mo.  567,  2  8.  W.  794;  Johnson  v. 
Railroad,  77  Mo.  546;  Tabor  v.  Railroad,  46 
Mo.  353,  2  Am.  Rep.  517;  Baker  v.  Railroad, 
122  Mo.  533,  26  S.  W.  20. 

The  instructions  Imposed  on  the  respond- 
ent the  duty  of  not  only  looking  and  listen- 
ing, but  of  using  care  proportionate  to  the 
danger  of  the  surroundings  and  the  difllculty 
of  detecting  a  car,  which  we  think  la  all 
the  law  requires.  He  had  to  take  only  rea- 
sonable precautions  to  avoid  Injury.  Win- 
ters V.  Railroad,  99  Mo.  517,  12  8.  W.  652, 
6  L.  R.  A.  636,  17  Am.  8t  Rep.  591. 

The  court  told  the  Jury  that.  In  ascertain- 
ing whether  or  not  plaintiff  did  stop  to  look 
and  listen,  they  should  take  into  considera- 
tion all  the  facts  and  circumstances  of  the 
collision,  and  the  testimony  of  the  other  wit- 
nesses, as  well  as  the  plainUfTs  own  testi- 
mony. The.  appellant  complains  because 
that  charge  was  not  given  In  the  form  re- 
quested by  It,  to  wit,  that  the  Jury  should 
take  into  consideration  all  the  facts  and 
circumstances  of  the  collision,  together  with 
the  testimony  of  the  other  witnesses,  but 
were  not  bound  to  believe  plaintiff's  testi- 
mony. The  Jury  was  entitled  to  weigh  the 
plaintiff's  testimony  as  well  as  all  other  in 
the  case,  and  it  should  not  have  t>een  invid- 
iously commented  on,  as  the  appellant  re- 
quested.   The  court's  charge  was  correct. 

As  to  the  clause  contained  in  one  of  the 
InstructlonB  given  by  the  court  of  its  own 
motion,  that,  if  the  Jury  found,  among  other 
facts,  the  motorman  did  all  in  his  power  to 
avert  the  accident,  we  merely  state  that  the 
first  iuBtructlon  requested  by  and  given  for 
the  defendant  contained  exactly  the  same 
words. 

On  the  whole,  this  case  appears  to  oa  to 
have  been  referred  to  the  Jury  with  excep- 
tionally careful,  ludd,  and  accurate  instruc- 
tions, and,  as  the  controversy  Involved  con- 
tradictory evidence,  it  was  one  for  the  Jury's 
determination. 

The  Judgment  la  aflbmed. 

BLAND,  P.  J.,  and  RBYBURN,  J.,  con- 
cur. 
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SMITH  T.  BOOERS  et  aL 

(Court  of  Appeals  at  St.   I^nia,  Mo.     March 
8,  1903.) 

EXBCUnON— GUaU  BT  THIRD  PBRSON— BOND 
OF  INDEMNITY— RIGHT  TO  DBMAND— YAUD- 
ITT— DESCRIPTION  OF  PROPERTY. 

1.  Rev.  St.  1899,  §  4043,  which  providea  that 
if  a  constable  levy  an  execution,  and  one  other 
than  the  defendant  claims  the  property,  the 
constable,  before  proceeding  to  sell,  shall  take 
from  the  plaintiff  a  bond  of  indemziity,  author- 
izes the  constable  to  demand  a  bond,  though 
he  has  preylonsly  attached  the  property  in  the 
suit  in  which  the  judgment  on  whidi  the  exe- 
cution is  based  was  rendered. 

2.  Where  a  constable  has  laried  an  ezecntion, 
and  the  property  is  claimed  by  one  other  than 
the  execution  defendant,  and  the  constable 
threatens  to  release  the  i>roperty  unless  given  a 
bond  of  indemnity,  such  a  bond,  given  him  un- 
der the  circumstan'ces,  is  a  good  common-law 
obligation,  and  not  invalid  for  duress. 

3.  Where,  in  attachment,  the  engine  levied  on 
was  a  "Bassell"  engine,  and  a  bond  of  indem- 
nity given  the  constable  before  sale  on  execu- 
tion described  the  engine  as  a  "Birdsall"  engine, 
the  variance  did  not  invalidate  the  bond;  the 
engine  being  otherwise  described  in  the  bond  the 
same  as  in  the  constable's  return,  and  the  evi- 
dence showing  that  the  engine  taken  in  attach- 
ment was  the  one  which  the  bond  was  given  to 
protect  the  officer  in  selling. 

Bland,  P.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Newton  Coun- 
ty;  H.  C.  Pepper,  Judge. 

Action  by  John  H.  Smith,  on  the  relation 
of  John  T.  McElhaney,  against  John  A.  Bog- 
era  and  others.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.    Reversed. 

Lyman  W.  White,  for  appellant  O.  L. 
Cnyens,  for  respondents. 

Statement  of  Facta  and  Opinion. 

OOODE,  J.  John  A.  Rogers,  one  of  the 
respondents,  Instltnted  an  action  of  attach- 
ment before  a  Justice  of  the  peace  In  New- 
ton county  against  James  Lewis.  A  'writ  of 
attachment  was  Issued  and  levied  by  the  ap- 
pellant, John  H.  Smith,  at  that  time  con- 
stable of  the  township,  on  a  certain  boiler 
and  engine,  and  nothing  else.  Constructive 
service  was  had  on  Lewis,  and  the  action 
proceeded  to  a  special  Judgment  in  favor  of 
Rogers  against  the  property  attached.  A 
special  ezecntion  was  issued  and  delivered 
to  tlie  constable,  whereupon  a  notice  verlfled 
by  affidavit  was  served  on  him  by  Benjamin 
Rfseman,  who  claimed  to  own  the  attached 
property  as  the  assignee  of  John  T.  McBl- 
haney.  Rogers  as  principal,  and  J.  M.  Rnsh 
as  sniety,  then  executed  an  Indemnity  bond 
to  tbe  constable,  redtlng  the  claim  of  Bise- 
man,  and  the  service  of  the  written  notice 
by  tbe  latter,  verified  by  affidavit  according 
to  law,  and  covenanting  to  bold  the  officer 
harmless  against  all  damages  and  costs  which 
be  might  sustain  in  consequence  of  the  seiz- 
nre  and  sale  of  the  property,  reciting,  further- 
niore,  the  issuance  of  the  execution,  and  that 
It  had  been  levied  on  the  engine  and  boiler. 
Tbe  constable,  being  thus  Indemnified,  sold 


the  property.  Afterwards  an  action  was  be- 
gun on  the  bond  by  McElhaney,  as  successor 
of  the  rights  of  Eiseman,  who  had  been  dis- 
charged as  assignee. 

Besides  agreeing  to  Indemnify  the  consta- 
ble, the  obligors  in  the  bond  agreed  to  pay 
and  satisfy  said  Benjamin  Eiseman,  assignee 
of  said  J.  T.  McElhaney,  or  any  person  or 
persons  claiming  title  to  the  property,  for  all 
damages  which  he  or  said  person  or  persons 
might  sustain  In  consequence  of  the  seizure 
and  sale.  The  court  below  held  no  action 
could  be  maintained  on  the  bond.  The  bond 
was  Intended  to  be  a  statutory  one  made  in 
conformity  to  the  provisions  of  section  4043 
of  the  Revised  Statutes  of  1899,  and  was  in 
all  respects  sufficient  to  satisfy  tbe  requisites 
of  a  statutory  bond,  provided  a  bond  Is  au- 
thorized by  the  statutes  in  the  chrcumstanceli 
In  which  this  one  was  given. 

Respondent  contends  that.  Inasmuch  as  the 
property  had  been  previously  seized  under  a 
writ  of  attachment,  no  bond  of  indemnit]' 
could  be  required  by  tbe  constable,  as  the 
statute  only  provides  for  the  giving  of  such 
indemnity  In  cases  when  executions  are  Is- 
sued on  a  general  Judgment;  citing  in  sup- 
port of  this  contention  certain  Missouri  cases, 
and  principally  relying  on  State  v.  Koonts,  83 
Mo.  323,  in  which  it  was  held  that  there  Is 
no  statutory  provision  for  the  exaction  of  an 
Indemnity  bond  by  an  officer  charged  with 
the  execution  of  a  writ  of  attachment,  to 
save  him  harmless  from  damages  which  may 
be  entailed  by  the  levy  of  such  a  writ  on 
property  claimed  by  some  one  else  than  the 
defendant  In  the  action. 

The  present  controversy  presents  Itself  to 
na,  after  a  careful  study  of  the  evidence,  In  a 
different  light  from  that  In  which  It  Is  view- 
ed In  the  briefs.  It  is  treated  by  the  coun- 
sel of  the  respective  parties,  for  the  most  part, 
as  though  the  bond  bad  been  given  as  a  pro- 
tection to  the  officer  In  levying  the  writ  of 
attachment;  but  In  fact  It  was  not  given 
until  after  there  had  been  a  final  Judgment 
In  the  attachment  action  and  a  special  exe- 
cution Issued  thereon.  Then  It  was  that  Mc- 
Blhaney'B  assignee,  Eiseman,  served  notice 
on  the  officer  that  he  claimed  the  property, 
which  act  caused  the  officer  to  demand  in- 
demnity of  the  attaching  plaintiff,  and  this 
bond  to  be  executed  by  him.  It  was,  there- 
fore, a  bond  given  to  Indemnify  an  officer 
against  loss  on  account  of  levying  an  execu- 
tion on  personal  property  claimed  by  a  stran- 
ger to  the  judgment,  and  Is  within  the  In- 
tention of  the  statute  above  mentioned,  un- 
less the  circumstance  that  the  property  had 
already  been  seized  by  virtue  of  a  writ  of  at- 
tachment excludes  It  from  the  statutory  pro- 
vision. 

Inasmuch  as  the  engine  and  boiler  were 
already  in  the  custody  of  the  law,  there 
could,  of  course,  be  no  seizure  under  the  writ 
of  execution;  that  Is  to  say,  no  actual  cap- 
tion—no  taking  the  property  by  virtue  of 
that  writ    Neither  was  a  seizure  necessarr 
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to  make  •  good  and  effectual  levy.  Where  a  ' 
subsequent  levy  of  a  writ  is  made  by  the 
same  officer  who  levied  a  prior  one,  no  overt 
act  Is  required  of  him  In  making  the  subse- 
qnont  levy.  State  v.  Curran  (St.  L.)  45  Mo. 
App.  142.  Besides,  the  bond  itself  recited 
that  the  execution  had  been  levied,  and  the 
obligors  therein  ought  not  to  defeat  a  recov- 
ery thereon  because  of  a  defective  return. 
State  V.  Goodhue  (St.  L.)  74  Mo.  App.  162; 
State  V.  Williams,  77  Mo.  463;  Hundley  t. 
Filbert,  73  Mo.  34. 

One  point  for  decision,  then.  Is  whether 
the  statute  in  question  authorizes  the  taking 
of  a  bond  by  a  constable  to  Indemnify  him 
from  loss  in  proceeding  to  sell  under  an  exe- 
cution, and  to  indemnify  a  claimant  of  the 
property,  If  be  had  previously  seized  said 
propei-ty  by  virtue  of  a  writ  of  attachment; 
and  this  point  seems  never  to  have  been  de- 
,term!ned  by  any  appellate  court  In  this  state. 
State  v.  Koontz,  supra,  merely  establishes 
that  an  officer  with  a  writ  of  attachment  is 
bound  to  decide  whether  he  ought  to  levy 
on  certain  property  as  belonging  to  the  de- 
fendant when  a  third  party  asserts  title  to 
or  ownership  of  it,  and  has  no  right  to  ex- 
act of  the  attaching  plaintifir  an  indemnity 
bond,  and,  in  default  of  one  being  given,  to 
release  the  property  to  the  claimant;  and 
that  if  he  does  release  it,  and  It  turns  out 
the  property  actually  belonged  to  the  de- 
fendant, the  plaintiff  may  maintain  an  ac-- 
tion  on  his  official  bond  for  the  wrongful  re- 
lease. The  opinion  says,  and  very  properly, 
that  the  Legislature  had  failed  to  provide 
an  indemnity  in  the  case  of  attachment  pro- 
ceedings, and  that  an  officer  charged  with  the 
execution  of  a  writ  of  attachment  must  act 
or  refuse  to  act  at  bis  peril.  That  decision 
is  altogether  different  from  the  proposition 
that  if  an  attachment  cause  has  gone  into 
Judgment,  and  an  execution  has  been  issued 
on  the  judgment,  and  then  a  verified  notice  is 
served  on  the  constable  by  an  outside  claim- 
ant of  the  property,  the  constable  may  not 
take  indemnity  against  possible  loss  In  pro- 
ceeding under  the  execution.  The  property 
has  not  yet  been  sold,  and  hence  may  be  re- 
leased in  kind  to  the  owner;  the  constable 
answering,  of  course,  on  his  bond  for  dam- 
ages for  any  injury  occasioned  by  the  levy 
of  the  attachment  writ.  We  can  perceive 
no  sound  reason  whatever  why  the  same  in- 
demnity may  not  be  taken  by  an  officer,  when 
acting  in  obedience  to  an  execution  issued 
on  a  Judgment  in  an  attachment  action,  that 
he  Is  entitled  to  take  when  the  execution  is 
Issued  on  a  Judgment  in  any  other  form  of 
action.  Usually  the  Judgments  in  attach- 
ment cases  are  the  same  in  form  as  other 
Judgments;  that  is,  they  are  general  Judg- 
ments. Such  is  always  true  when  personal 
service  is  had  on  the  defendant. 

The  construction  of  the  statute  relied  on 
by  the  respondent  amounts  to  this:  an  officer 
la  entitled  to  the  protection  of  a  bond  like 
the  one  declared  on  in  all  cases  where  he  has 


to  sell  property  nnder  execution  except  those 
aided  by  \vrit  of  attachment— a  construction 
which,  would   ingraft  an   exception   on   the 
statute  unjustified  by  its  language,  and  ap- 
parently  not  contemplated  by  the   Liegisla- 
ture.    Nothing  in  the  statute  lends  support  to 
such  a  view,  unless  it  be  the  words  "If  a  con- 
stable levy  an  execution  on  any  goods";   the 
pohit  being  made  that  the  seizure  was  under 
the  writ  of  attachment,  and  therefore  there 
was  no  levy  by  virtue  of  the  execution.    But 
this  is  too  narrow  a  view,  and  would  tend  to 
unduly  restrict  the  meaning  of  the  law,  and 
defeat,    to    some    extent.    Its    purpose.     The 
word  "levy,"  used  in  section  4043,  which  re- 
lates to  execnti(fti8  Issued  by  Justices  of  the 
peace,  and  the  words  "seized  by  virtue  of  an 
execution,"  hi  section  3183  of  the  chapter  on 
Executions,    mean,   by  fair  Intendment,    we 
think,  such  levy  or  seizure,  either  actual  or 
constructive,  as  the  situation  of  the  property 
permits.    If  it  is  already  In  the  custody  of 
the  law,  because  previously  seized  under  a 
writ  of  attachment,  a  levy  or  seizure  under  a 
subsequent  execution  in  a  mode  adjudged  to 
be  sufficient  to  give  a  lien  on  the  property 
and  enable  the  officer  to  sell  It  is  also  suffi- 
cient to  bring  into  operation  the  statutory 
proTislons  in  regard  to  a  demand  for   tn- 
demnlty  by  the  officer  if  notice  is  given  of 
outside  ownership.    We  do  not  find  that  any 
case  in  this  state  has  held  or  intimated  that 
an  officer  charged  with  the  service  of  a  spe- 
cial execution  ou  a  Judgment  in  an  attach- 
ment case  may  not  protect  himself  in   this 
way,  but  only  that  there  is  no  statutory  an- 
tborlty  for  taking  protection  against  dam- 
ages on  account  of  the  levy  of  the  writ  of 
attachment  Itself  on  property  belonging  to  a 
stranger.    This  is  true  because  the  Legisla- 
ture has  made  no  provision  to  protect  offi- 
cers levying  writs  of  attachment     Ample 
provision,  however,  has  been  made  for  their 
protection  against  loss  on  account  of  levying 
executions  and  making  sales  thereunder,  and 
we  see  no  reason  to  say  the  Legislature,  ei- 
ther by  expression  or  implication,  has  pro- 
hibited an  officer  from  availing  himself  of 
the  security  when  he  is  charged  with  an  ex- 
ecution in  an  attachment  case. 

Nor  does  the  language  or  purpose  of  the 
statute  support  the  contention  that  it  was 
not  intended  to  provide  relief  where  a  plain- 
tiff insists  on  a  sale  of  property  which  a 
third  party  claims  under  a  special  execution. 
What  proviso  or  principle  requires  the  rem- 
edy to  be  confined  to  levies  unAer  general 
executions?  The  statute  confers  it  on  a  con- 
stable who  levies  an  execution  on  any  goods 
or  chattels,  if  any  person  other  than  the  de- 
fendant in  the  execution  claims  such  prop- 
erty. Rev.  St.  1809,  §  4043.  If  the  Intention 
was  to  exclude  special  executions  from  the 
force  of  the  act,  we  must  presume  apt  -words 
to  indicate  the  Intention  would  have  been 
employed.  An  execution  is  any  writ,  either 
general  or  special,  which  Is  Issued  pursuant 
to  law  by  a  court,  or  a  clerk  thereof,  to  en- 
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force  a  Ind^ment  usually  by  a  seizure  and 
sale  of  tbe  ]adgment  debtor's  property;  and 
property  levied  on  under  authority  of  a  spe* 
dal  execution  may  be  claimed  by  a  stranger 
to  the  suit  as  'well  as  If  levied  on  under  a 
seneral  one. 

In  this  case  tbe  claim  was  made  as  soon  as 
the  owner  knew  the  engine  had  been  seized, 
which  was  not  for  some  time  after  the  at- 
tachment writ  and  the  execution  had  been 
levied.  An  argument  may  be  built  against 
the  constable's  right  to  require  security  on 
the  theory  that  a  special  execution  following 
an  attachment,  like  a  writ  of  replevin,  com- 
mands the  officer  to  whom  it  issues  to  levy 
on  designated  property,  and  fully  protects 
him  against  a  subsequent  action.  Boyden  v. 
Frank,  20  III.  App.  1(J9;  Murfree  on  Sberilfs, 
sec.  104c.  The  two  writs  are  not  issued  In 
altogether  similar  circumstances,  for  the  re- 
plevin writ  Issues  because  a  plalntlfT  claims 
possession  of  certain  personal  property  and 
backs  bis  claim  by  proper  legal  steps  to  en- 
force it,  whereas  a  special  execution  follows 
a  special  Judgment  in  an  attachment  suit  be- 
cause tbe  sherifF  or  constable  seized  property 
as  the  defendant's  and  made  his  return  to 
that  effect;  so  that  in  attachment  suits  on 
coDStmctive  service,  if  a  stranger's  property 
is  seized,  the  officer's  own  wrongful  levy  of 
tbe  attachment  writ  is  the  cause  of  his  being 
directed  to  make  tbe  judgment  by  levying 
on  and  selling  the  same  property.  The  view 
that  tbe  officer  may  release  the  attached  prop- 
erty on  notice  of  an  adverse  title  after  Judg- 
ment, nnlesB  he  is  indemnified,  if  a  general 
execution  happens  to  follow  the  Judgment, 
but  may  not  if  the  execution  is  special  for 
lack  of  personal  service  on  the  defendant,  is 
wholly  technical  and  without  support  in  rea- 
son, for  the  officer  is  equally  responsible  to 
the  true  owner  for  a  wrongful  levy  in  both 
cases,  and  has  as  much  need  of  indemnity  in 
one  as  In  tbe  other. 

It  has  been  held  that  a  sheriff  or.  constable 
selling  attached  property  under  a  writ  com- 
manding him  to  do  BO  to  save  the  property 
from  perishing  is  not  protected  by  the  writ 
against  a  claim  for  damages  by  the  true  own- 
er who  was  not  a  party  to  the  action.  State 
T.  Hadlock  (St.  I..)  52  Mo.  App.  297.  The 
force  of  such  an  order  to  sell  particular  goods 
can  only  be  distinguished  from  that  of  a 
replevin  writ  by  the  fact  that  the  original  er- 
roneous attachment  was  the  officer's  own 
tort,  showing  that  a  subsequent  writ  in  rem 
does  not  protect  if  tbe  original  seizure  was 
torttons. 

Bat  tbe  statute  providing  for  the  taking 
of  indemnity  is  for  tbe  benefit  of  owners  of 
property  wrongfully  seized,  as  well  as  of 
officers;  and,  if  an  officer  Is  fully  protected 
by  inocesB  commanding  him  to  levy  on  and 
sell  particular  articles,  an  owner  subjected  to 
a  wrongfnl  seizure  on  process  Issued  against 
some  one  else  is  not  Nor  can  he  be  accord- 
ed tbe  full  protection  of  the  statute  In  qucs- 
tloa  If  we  eliminate  the  right  to  require  in- 


demnity when  tbe  execution  is  special;  and 
we  think  that  neither  the  language  of  the 
statute  Itself  nor  previous  decisions  on  It 
compel  that  Interpretation.  For  my  part,  I 
think  the  bond  good  as  a  statutory  one. 

It  Is  good  as  a  common-law  obligation. 
The  validity  of  tbe  bond  sued  on  In  this  case 
does  not  depend  exclusively  on  whether  the 
constable  was  «npowered  by  the  statute  to 
demand  security,  which  was  tbe  only  ques- 
tion Involved  in  State  v.  Koontz,  supra,  where 
a  bond  was  refused  and  the  officer  released 
tbe  attached  property.  It  is  true  the  defend- 
ants executed  tbe  Instrument  In  suit  on  the 
constable's  threat  to  release  the  engine;  but 
that  threat  did  not  constitute  duress,  and 
therefore,  legally  regarded,  the  execution  of 
the  Instrument  was  voluntary,  and  created  a 
binding  obligation,  unless  prohibited  by  the 
policy  of  the  law.  Indemnities  and  offers  of 
rewards  to  officers  are  sometimes  held  for 
naught  in  tbe  interest  of  good  administra- 
tion; as  where  they  are  indemnified  against 
loss  that  may  befall  them  from  violating  a 
plain  duty,  such  as  refusing  to  proceed  with 
a  writ  (Harrington's  Adm'r  v.  Crawford,  136 
Mo.  46T,  38  S.  W.  80,  3S  L.  R.  A.  477,  58 
Am.  St  Rep.  653);  or  where  they  are  prom- 
ised a  reward  for  doing  a  plain  duty,  as  to 
exercise  diligence  In  striving  to  apprehend 
a  criminal  (Kick  v.  Merry,  23  Mo.  72,  66  Am. 
Dec.  658;  Thornton  v.  Railroad  [St  L.]42  Mo. 
App.  58),  though  tbe  latter  ruling  seetns  to  be 
questionable.  But  the  doctrine  is  otherwise 
where  there  is  a  disputed  right,  and  an  hon- 
est doubt  fairly  arises  as  to  what  course 
ought  to  be  pursued  (Sbotwell  v.  Hamblin, 
23  Miss.  156,  56  Am.  Dec.  83);  and  It  is  set- 
tled beyond  question  that  when  goods  about 
to  be  seized  or  already  seized  as  belonging  to 
a  defendant  are  claimed  by  some  one,  and 
tbe  title  Is  doubtful,  an  indemnity  given  by 
the  plaintiff  to  the  levying  officer  Is  valid 
(Waterman  v.  Frank,  21  Mo.  106;  Stewart 
V.  Thomas,  45  Mo.  42;  Flint  v.  Young,  70 
Mo.  221;  Stanton  v.  McMullen,  7  111.  App. 
326;  Moore  v.  Appleton,  26  Ala.  633;  Pier- 
son  V.  Thompson,  1  £dw.  Ch.  212;  Ives  v. 
Joues,  55  Am.  Dec.  421;  and  cases  cited  In 
notes). 

In  Barnes  v.  Webster,  16  Mo.  258,  a  case 
somewhat  like  the  present  one,  in  which  tbe 
validity  of  a  voluntary  bond  was  challenged. 
It  was  said:  "It  is  useless  to  cite  authorities 
that  this  bond,  although  voluntary  and  not 
authorized  by  any  statute.  Is  good  as  a  com- 
mon-law bond.  AH  bonds,  though  voluntary, 
if  they  do  not  contravene  public  policy  nor 
violate  any  statute,  are  valid  and  binding  on 
the  parties  to  them."  As  to  the  validity  of 
informal  Indemnities  not  complying  with  the 
statute,  see,  also,  Williams  v.  Coleman,  40 
Mo.  325;  Palmer  v.  Shenkel  (K.  C.)  50  Mo. 
App.  571;  Smith  V.  White  (K.  C.)  48  Mo.  App. 
404;  Rubelman  Bdwre.  Co.  v.  Greve  (St  L.) 
18  Mo.  App.  6.  Far  from  the  Indemnity  giv- 
en in  this  case  offending  our  public  policy,  it 
was  strictly  in  accord  with  It,  for  the  poUcy 
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of  this  state  la,  as  shown  by  Its  legislation, 
to  have  officers  and  owners  indemnified  In 
such  Instances;  and,  If  there  has  been  an 
omission  to  provide  by  statute  for  exacting 
indemnity  in  every  contingency,  parties  are 
not  forbidden  to  voluntarily  furnish  it,  nor 
their  obligations,  when  voluntarily  assumed, 
denounced  as  void.  "It  Is  a  wholesome  doc- 
trine, and  very  full  of  comfort,"  that  they 
may  give  Indemnity;  and  this  ruling  is  ac- 
cording to  the  law  In  other  states.  Knight  v. 
Nelson,  117  Mass.  458;  Smith  v.  Osgood,  46 
N.  H.  178;  Dewitt  v.  Oppenheimer,  51  Tex. 
103;  1  Shlnn  on  Attachment  &  Oamishment, 
sec.  203;  -Waples  on  Attachment  &  Garnish- 
ment, p.  147,  and  cases  cited.  Indeed,  In 
many  Jurisdictions  the  decisions  are  that  at 
common  law  the  sheriff  or  constable  might 
require  security  before  levying  the  attach- 
ment 

On  the  whole,  we  are  of  the  opinion  that 
the  instrument  in  suit  Is  a  valid  contract, 
and  that  the  cause  should  be  tried  on  that 
assumption. 

Resi)ondent  makes  the  further  point  that 
the  notice  and  bond  misstated  the  name  of 
the  manufacturer  of  the  engine,  the  one  ac- 
tually levied  on  being  a  "Russell"  engine, 
and  the  bond  and  notice  calling  for  a  "Bird- 
sail"  engine;  that,  therefore,  there  can  be 
no  liability  on  the  bond  by  reason  of  the 
strict  and  literal  construction  given  to  the 
obligations  of  sureties.  But  the  most  ex- 
treme ruling  ever  made  to  exonerate  that 
class  of  obligors  from  responsibility  on  their 
contracts  (and  some  are  extreme  to  the  verge 
of  absurdity)  would  hardly  meet  this  case. 
Only  one  engine  was  levied  on,  and  it  is  oth- 
erwise described  In  the  officer's  return  as  a 
ten  horse  power  engine,  just  as  It  Is  In  the 
bond  Itself.  All  the  witnesses,  and  every- 
body concerned,  agree  that  the  very  engine 
taken  under  the  writ  was  the  one  which  this 
bond  was  given  io  protect  the  officer  in  sell- 
ing, and  the  one  which  Eiseman  and  McEl- 
haney  claimed  the  latter  owned.  It  was  all 
the  property  taken  by  the  constable.  The 
bond  could  have  been  Intended  by  the  mak- 
ers of  It  to  Induce  him  to  sell  only  one  en- 
gine, and  to  protect  him  in  selling  only  one, 
namely,  the  one  he  had  seized  and  which 
was  in  his  possession;  and  they  will  not  be 
excused  from  responsibility  because  they  mis- 
named it.  This  point  had  been  heretofore 
adjudicated.  State  v.  Benedict  (St  L.)  51 
Mo.  App.  642. 

It  follows  from  these  considerations  that 
the  Judgment  ought  to  be  reversed,  and  the 
cause  remanded,  which  Is  accordingly  or- 
dered. 

KEYBURN,  X,  concurs. 

BLAND,  P.  J.  I  dissent,  and,  for  the  rea- 
son that  I  deem  the  majority  opinion  in  c<m- 
fllct  with  State  v.  Koontz,  83  Mo.  823,  re- 
quest that  the  cause  be  certified  to  the  Su- 
preme Court 


DINKINS  T.   CBUNDEN-MARTIN  WOOD- 
BNWARE  CO. 

(Conrt  of  Appeals  at  St.  Lonis.  Mo.    March  8, 
1908.) 

OARNISHUBNT  —  NONRBSIDBNT  DEBTOR  — 
COORTS-^UaiSDICTION  —  STATUTES  —  CON- 
STRUCTION-PROPBRTT  COVERED-DEBTS  AC- 
CRUINQ  BBPORB  ANSWER— FUTURE  WAGES— 
BXEMPTIONS-RIQHTS  OF  OARNISHBB-^UDO- 
MENT— BVIDBNCE. 

1.  A  resident  wlu>  was  a  judgment  creditor 
of  a  nonresident  was  entitled  t(>  enforce  tiie 
judgment  by  garnishment  against  a  resident 
debtor  of  the  debtor  in  the  Missouri  courts. 

2.  Where  Kamishment  was  on  final  process  in 
aid  of  the  collection  of  a  judgment  of  which  the 
court  took  jadicial  notice,  it  was  not  necessary 
for  the  plaintiff  to  introduce  the  judgment  in 
evidence  against  the  garnishee. 

3.  Where  the  earnings  of  a  judgment  debtor 
between  the  date  of  service  of  a  garnishment 
and  the  filing  of  the  garnishee's  answer  amount- 
ed to  more  than  the  amount  the  garnishee  was 
ordered  to  pay,  after  allowing  a  credit  claimed 
by  it,  the  judgment  rendered  against  such  gar- 
nishee was  not  excessive. 

4.  Rev.  St.  1899,  §  3436,  provides  that  notice 
of  garnishment  shall  attach  all  personal  prop- 
erty, credits,  etc.,  which  the  garnishee  has  in 
his  possession  or  owes  at  the  time  of  service,  or 
which  may  come  Into  his  possession  or  be  owing 
by  him  between  that  time  and  the  filing  of  the 
answer.  Sections  3445  and  3446  require  the 
plaintiff  in  garnishment  to  exhibit  interroga- 
tories at  the  return  term  of  the  writ  and  au- 
thorize the  garnishee  to  answer  in  six  days  after 
the  filing  thereof,  if  the  term  continue  that  long, 
or  during  the  term  if  it  does  not  nnless  the 
court  otherwise  orders.  Held,  that  sections  3445. 
8446,  did  not  limit  the  indebtedness  attached 
by  garnishment  to  such  only  as  accrued  prior 
to  the  return  term  of  the  writ,  without  regard 
to  when  the  interrogatories  were  answered,  but 
that  under  section  3436  any  indebtedness  accru- 
ing up  to  the.  time  of  answer  was  within  the 
garnishment 

5.  Where  an  answer  of  a  garnishee  alleged 
that  nothing  was  owing  to  defendant  who  was 
the  garnishee's  servant  employed  at  a  monthly 
salary,  on  the  ground  that  defendant  kept  con- 
stantly In  debt  to  the  garnishee  by  overdrafts 
for  expenses  and  salary,  but  showed  that  after 
the  garnishment,  aud  before  answer,  the  gar- 
nishee permitted  defendant  to  overdraw  bis 
salary  from  month  to  month  for  nearly  a  year 
and  a  half,  the  garnishee  was  liable.        , 

6.  Under  Rev.  St.  1899,  S  3435,  authorizing 
an  exemption  of  30  days'  wages  to  an  employ^ 
where  he  is  the  head  of  a  family  and  a  resident 
of  the  state,  such  exemption  cannot  be  allowed 
to  a  nonresident 

7.  The  exemption  from  execution  of  30  days' 
wages  to  a  resident  employe  who  is  the  head  of 
a  family,  provided  by  Rev.  St.  1899,  S  34.%,  is 
a  privilege  personal  to  the  debtor,  and  cannot 
be  asserted  by  the  debtor's  garnishee. 

&  Under  Rev.  St  1899,  i  3436,  providing 
that  notice  of  garnishment  shall  attach  all  cred- 
its, etc.,  which  the  garnishee  has  at  the  time  of 
the  service  of  the  notice,  or  which  may  come 
into  his  possession  at  any  time  before  the  filing 
of  the  answer,  wages  of  the  debtor  which  were 
unearned  at  the  date  of  the  notice  of  garnish- 
ment, but  which  were  earned  and  accrued  I>e- 
fore  the  filing  of  the  garnishee's  answer,  were 
subject  to  the  garnishment 

Appeal  from  St  Louis  Circuit  Conrt;  War^ 
wick  Hough,  Judge. 

Action  by  Lynn  H.  Dinklns  against  the 
Crunden-Martin  Woodenware  CJompany,  gar- 
nishee. From  a  Judgment  In  favor  of  plain- 
tiff, the  garnisbee  appeals.    Affirmed. 
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O.  H.  Kern,  for  appellant  Bland  &  Oavet 
for  respondent 

Statement  of  Facts  and  Opinion. 

QOODB,  J.  At  the  February  term,  1000,  of 
the  St.  L<oals  circuit  court,  Lynn  H.  Dinklns 
recovered  judgment  against  Frank  E.  Gottse- 
llg  for  the  sum  of  $1,686.40  and  the  costs  of 
the  action.  Since  that  time  Dinklns  has  been 
endeavoring  to  collect  the  Judgment  by  gar- 
nishment proceedings  against  the  appellant 
the  Crunden-Martln  Woodenware  Company, 
by  which  Gottselig,  the  Judgment  debtor,  has 
been  employed  as  a  salaried  salesman.  Oth- 
er phases  of  the  contest  have  been  presented 
and  decided  by  this  court  on  two  former  ap- 
peals. Dinklns  v.  Crunden-Martln  Wooden- 
ware  Co.,  90  Mo.  App.  639;  Id.,  91  Mo.  App. 
209.  The  present  controversy  is  the  same 
one  considered  on  the  first  appeal,  and  arose 
from  the  citing  of  the  respondent  as  gar- 
nishee on  June  7,  1900,  the  execution  by  vir- 
tue of  which  it  was  summoned  being  return- 
able the  first  Monday  of  the  following  De- 
cember. Interrogatories  were  exhibited  by 
the  respondent  December  5th,  when,  on  the 
gamisbee's  motion,  the  whole  proceeding  was 
quashed  on  the  ground  that  it  was  void  be- 
cause the  garnishee  was  summoned  to  appear 
at  tlie  second  term  of  court  after  service,  in- 
stead of  the  first  one.  An  appeal  was  taken 
to  this  court,  which  reversed  the  Judgment 
and  remanded  the  cause  with  the  direction 
that  it  be  proceeded  with  in  the  usual  course. 
Pending  that  appeal,  it  seems  another  writ 
of  garnishment  was  sued  out  which  was  the 
one  Involved  in  the  second  appeal.  After 
this  cause  was  remanded,  the  garnishee  filed 
an  answer  to  resi>ondent's  interrogatories 
February  25,  1902,  and  thereupon  respond- 
ent filed  a  motion,  in  the  nature  of  a  demur- 
rer to  the  answer,  for  Judgment  on  the  plead- 
ings, which  motion  was  sustained,  and  Judg- 
ment entered  by  the  court  below  on  April  28, 
1902.  The  court  found  that  at  the  date  the 
answer  was  filed  the  appellant  had  in  its 
possession  (2,300  belonging  to  defendant 
Gottselig,  and  ordered  that  within  10  days 
from  the  date  of  the  Judgment  it  pay  said 
sum  Into  court  or  so  much  thereof  as  might 
be  necessary  to  satisfy  the  Judgment  inter- 
eat  and  costs.  From  that  order  the  gar- 
nishee took  this  appeal. 

The  Interrogatories  exhibited  were  in  sub- 
stance these:  (1)  Did  the  garnishee,  at  the 
date  of  the  service  of  the  writ,  have  in  its 
possession,  custody,  or  charge  any  goods, 
chattels,  money,  or  effects  belonging  to  Gott- 
selig? (2)  Was  it  at  the  service  of  the  writ 
or  at  the  time  of  the  answer,  Indebted  to 
Gottselig?  (3)  Was  it  at  either  time  bound  in 
a  contract  to  pay  Gottselig  money  which  was 
not  yet  dnc?  (4)  Was  not  Gottselig  in  appel- 
lant's ouploy  when  It  was  served,  and  has  he 
not  since  continued  in  Its  employ? 

The  first  two  Interrogatories  were  answer- 
ed In  the  negative;  but  to  the  last  two  a  con- 
ditional affirmative  answer  was  given,  set- 


ting out  the  nature  of  the  contract  between 
Gottselig  and  appellant  This  answer  stat- 
ed that  when  the  garnishee  was  notified, 
Gottselig  was  in  its  employ  under  a  verbal 
contract  the  terms  of  which  were  that  he 
should  be  paid  $100  a  month  at  the  end  of 
each  month  in  the  state  of  Mississippi,  where 
he  resided  as  agent  of  appellant  or  in  Lou- 
isiana, those  two  states  being  the  territory  In 
which  he  traveled  as  salesman.  The  an- 
swer further  stated  that  Gottselig  was  au- 
thorized by  the  contract  to  draw  on  appel- 
lant at  all  times  for  such  money  as  he  needed 
to  expend  in  promoting  appellant's  business, 
and  for  no  other  purpose;  but  that  at  the  end 
of  each  month  he  had  the  right  to  take  out 
of  the  funds  remitted  to  him  the  sum  of  $100, 
or  the  amount  of  his  salary  for  that  month. 
Gottselig  deducted  $100  each  month  from 
June  to  December,  both  inclusive,  for  sal- 
ary, but  during  all  of  said  months  he  is  al- 
leged to  have  been  largely  Indebted  to  the  ap- 
pellant on  account  of  money  remitted  to  him 
beyond  the  sum. of  his  actual  expenses  and 
salary,  so  that  during  no  month  was  the  ap- 
pellant in  his  debt,  but  during  all  of  them 
Gottselig  was  in  appellant's  debt.  In  other 
words,  as  we  understand  the  answer,  GatX- 
selig  continually  overdrew.  The  answer 
states  that  on  the  1st  day  of  January,  1901, 
the  contract  was  changed  by  raising  Gott- 
selig's  salary  to  $125  per  month,  payable  at 
the  end  of  each  month,  as  before,  in  the 
state  of  Mississippi,  of  which  be  was  a  resi- 
dent or  In  Louisiana.  In  other  respects  the 
contract  continued  as  before.  The  answer 
avers  that  thereafter  during  each  month  the 
money  which  Gottselig  drew,  and  which  was 
remitted  to  him  for  expenses  and  salary, 
largely  exceeded  those  items,  and  that  at  no 
time  was  appellant  in  his  debt  but  he  was  In 
appellant's  debt  and  when  appellant  answer- 
ed be  owed  it  $629.49  on  a  balance  of  ac- 
counts, and  the  further  sum  of  $105  on  ac- 
count of  a  Judgment  against  appellant  as 
garnishee  In  favor  of  Dinklns,  which  It  had 
satisfied;  also  for  $20  attorney's  fee  allow- 
ed appellant  for  answering.  The  answer 
further  states  that  appellant  allowed  Gott- 
selig to  retain  and  convert  out  of  the  money 
remitted  to  him,  his  monthly  salary  each 
month,  because  It  knew  Gottselig  was  the 
bead  of  a  family,  wholly  insolvent  and 
therefore  entitled  to  an  exemption  against 
Dinklns'  Judgment  to  the  amount  of  $300  un- 
der the  statutes  of  the  state  of  Missouri;  that 
appellant  credited  Gottselig  with  his  salary 
on  its  account  with  him,  knowing  the  salary 
was  exempt  from  garnishment;  and  pleads 
the  exemption  In  defense  of  this  proceeding. 
It  is  further  stated  that  all  money  remitted 
to  Gottselig  after  service  of  garnishment  was 
in  response  to  drafts  made  by  him  on  the 
Crunden-Martln  Woodenware  Company  on 
account  of  his  anticipated  expenditures  as 
agent  and  salesman,  and  that  none  of  said 
remittances  became  the  property  of  Gottse- 
lig.   It  is  alleged  that  appellant  was  not  at 
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any  time  Indebted  to  Oottsellg  from  tbe  aeev- 
Ice  of  the  gamlahment  to  the  date  of  anewer- 
ing,  except  as  above  stated;  wherefore  ap- 
pellant prays  It  be  discharged.  The  |106  and 
the  attorney  fee,  for  which  a  credit  is  claim- 
ed in  the  answer,  pertained  to  the  second  gar- 
nishment proceeding,  which  was  the  cause 
disposed  of  in  91  Mo.  App.  206. 

The  motion  filed  by  tbe  respondent  for 
judgment  avers  that  the  answer  of  the  gar- 
nishee, the  substance  of  which  has  been 
quoted,  shows  Gottsellg  earned  a  salary  un- 
der his  contract  with  the  garnishee  to  tbe 
amount  of  $2,300,  and  that  said  sum  was 
paid  to  bim  by  the  garnishee,  between  the 
date  of  service  and  the  filing  of  the  answer. 

1.  The  Jurisdiction  of  this  garnishment  pro- 
ceeding to  collect  a  debt  due  to  a  nonresident 
of  the  state  from  a  resident  of  It  Is  properly 
entertained  by  a  court  of  this  state.  Wyeth, 
etc.,  Mfg.  Co.  T.  Lang,  127  Mo.  342,  29  S.  W. 
1010,  27  L.  R.  A.  651,  48  Am.  St  Rep.  626. 

2.  It  was  unnecessary  to  Introduce  In  evi- 
dence the  Judgment  In  favor  of  respondent 
against  Oottsellg.ln  order  to  show  respondent 
was  a  creditor  of  the  latter,  and  had  duly  es- 
tablished his  demand,  because,  as  this  gar- 
nishment Is  on  final  process,  it  Is. a  mere  aid 
to  tbe  collection  of  said  Judgment,  of  which 
the  court  took  Judicial  notice.  Spengler  v. 
Kauffman  (St.  L.)  43  Mo.  App.  5.  If  the  ap- 
pellant wished  to  question  the  Judgment  on 
appeal  for  any  reason.  It  should  have  put  It 
In  evidence. 

3.  A  computation  of  the  salary  earned  by 
Odttselig  between  tbe  service  and  the  filing 
of  tbe  answer  will  show  the  Judgment  was 
not  excessive;  for  his  earnings  amounted  to 
more  than  the  amount  appellant  was  ordered 
to  pay,  after  allowing  the  credit  which  the 
latter  asked  on  account  of  the  sum  paid  on 
the  second  garnishment. 

4.  The  argument  that  the  garnishment  took 
effect  only  on  such  Indebtedness  as  accrued 
from  the  appellant  to  Gottsellg  prior  to  the 
return  term  of  the  writ  Is  unsound.  In 
many  Jurisdictions— perhaps  In  most— notlfl- 
catlon  to  a  garnishee  makes  blm  responsible 
to  the  Judgment  creditor  for  only  property, 
effects,  or  credits  belonging  or  owing  to  the 
Judgment  debtor  at  the  time  the  garnishee 
was  summoned.  But  that  Is  not  the  law  in 
Missouri,  as  our  statutes  provide  that  notice 
of  garnishment  shall  attach  all  personal  prop- 
erty, credits,  etc.,  which  the  garnishee  has  in 
bis  possession  or  owes  at  the  time  of  serv- 
ice, or  which  may  come  into  his  possession 
or  be  owing  by  blm  between  that  time  and 
tbe  filing  of  the  answer.  Rev.  St  1899,  f 
8436. 

An  Ingenious  effort  is  made  to  Impose  on 
that  section  the  construction  that  tbe  gar- 
nishment binds  tbe  garnishee  only  as  to 
debts  owing  or  property  held  by  him  at  the 
answering  term,  whether  in  fact  an  answer 
be  filed  or  not  Two  other  sections  (3445 
and  3446)  require  the  gamlshiug  plaintiff  to 
exhibit  interrogatories  at  the  return   term 


of  the  writ,  and  the  garnishee  to  answer  in 
six  days  after  Interrogatories  are  filed,  if 
the  term  continues  that  long,  or  during  tbe 
term  if  it  does  not,  unless  the  court  orders 
otherwise;  and  those  sections  constitute  tbe 
basis  of  appellant's  argument  Tbe  statutes 
undoubtedly  provide  means  by  which  a  gar- 
nishee can  enforce  speedy  action  unless  good 
cause  for  delay  exists.  The  plaintiff  may  be 
compelled  to  exhibit  his  interrogatories  wltb- 
in  tbe  first  three  days  of  the  return  term, 
and  the  garnishee  may,  If  he  chooses,  answer 
at  any  time  within  six  days.  But  if  the  an- 
swer is  delayed,  either  by  the  action  of  tbe 
garnishee,  as  in  this  case,  or  for  cause  by 
the  court,  the  effect  of  tbe  gaml8hm,ent  is 
to  subject  to  the  plaintiff's  demand  whatever 
property  of  the  defendant's  tbe  garnishee  has, 
or  whatever  debt  the  garnishee  owes  the  de- 
fendant when  the  answer  comes  in.  This 
is  true  by  the  words  of  the  statutes,  which 
admit  of  no  different  interpretation;  for  they 
say  explicitly  that  the  notice  attaches,  not 
only  all  debts  or  property  of  the  defendant 
the  garnishee  tias  or  owes  when  served,  but 
"all  which  may  come  into  his  possession  or 
charge,  or  under  his  control,  or  be  owing  by 
him  between  that  time  and  the  time  of  filing 
his  answer."  This  shows  the  policy  of  our 
statutes  is  to  extend  the  efllcacy  of  tbe  gar- 
nishment beyond  the  service  to  the  filing  of 
the  answer;  and  such  is  the  law  in  states 
having  similar  statutes,  some  even  continuing 
the  force  of  the  garnishment  to  final  Judg- 
ment Relnhart  v.  Empire  Soap  So.  (St  Ia.) 
S3  Mo.  App.  24;  Furnace  Co.  v.  Rogan  &  Co., 
95  Ala.  594,  11  South.  188;  MuUin  v.  Mc- 
Oulre,  1  Wkly.  Notes  Cas.  577;  Sweeting  t. 
Wanamaker,  36  Wkly.  Notes  Gas.  279;  Bre- 
mer Sons  V.  Mohn,  169  Pa.  91,  32  Atl.  90; 
Thomas  v.  McDonald,  102  Iowa,  664,  71  N. 
W.  572;  Schubert  v.  Herzberg  (K.  O.)  65 
Mo.  App.  57& 

6.  The  answer  does  not  state  a  contract 
for  payment  of  Oottselig's  wages  In  advance, 
or  that  they  were  paid  In  advance.  On  the 
other  hand,  it  states  they  were  to  be  paid  at 
the  end  of  each  month,  and  that  he  was  al- 
lowed to  retain  bis  salary  out  of  remittances 
sent  to  him.  The  answer  attempts  to  state 
facts  which  show  that  Gottsellg  kept  con- 
stantly in  the  debt  of  the  appellant,  so  that 
at  uo  time  was  anything  owing  by  the  latter 
to  be  garnished.  But  after  the  appellant  was 
notified  of  the  gamisbment  It  was  not  per- 
missible for  It  to  make  remittances  to  Gott- 
sellg to  cover  expenses  and  salary  without 
regard  to  what  his  expenditures  or  salary 
amounted  to,  and  thus  enable  him  to  keep  in 
appellant's  debt  by  misusing  part  of  the  mon- 
ey sent  to  him.  If  that  sort  of  course  could 
be  pursued  by  a  garnished  employer  month 
after  month  for  a  .vear  and  a  half,  a  Judg- 
ment plaintiff  could  be  cut  off  from  any  pos- 
sibility of  collecting  his  Judgment  by  pro- 
ceeding against  the  wages  of  an  employe. 
Taking  the  averments  of  the  answer  moat 
favorably  to  appellant,   as   we  must,   tfaey 
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show  affirmatively  that  if  Gk>tt8ellK  kept  In 
the  debt  of  the  appellant  or  appropriated  his 
icages  month  after  month  subsequent  to  the 
garnishment.  It  was  -with  the  garnishee's 
consent  and  connivance.  It  Is  stated  that  ap- 
pellant i>aid  Gottselig  his  salary  each  mouth 
for  many  months  after  it  was  garnished, 
and  the  answer  containing  such  an  averment 
shows  no  defense  on  the  score  of  Gottsellg's 
having  misappropriated  funds  or  overdrawn, 
since  it  clearly  Itnpllcates  the  garnishee  as  a 
party  to  whatever  he  did. 

6.  Two  good  replies  may  be  made  to  the 
attempt  of  the  garnishee  to  claim  an  exemp- 
tion in  favor  of  Gottselig:  The  answer  avers 
the  latter  was  a  resident  of  Mississippi; 
hence  he  was  not  entitled  to  hold  his  wages 
exempt  under  oar  statutes,  which  grant  an 
exemption  of  the  last  30  days'  wages  of  an 
anploy6  when  be  is  the  head  of  a  family  and 
a  resident  of  this  state.  Rev.  St.  1899,  i  3435; 
BorllDgton,  etc.,  Ry.  v.  Thompson,  31  Kan. 
180, 1  Fac.  622,  4T  Am.  Rep.  497.  Moreover, 
th]«>  exemption,  if  it  existed,  or  if  one  exist- 
ed by  virtue  of  the  execntion  statutes  ex- 
empting personal  property  to  the  amount  of 
$300,  either  could  only  have  been  aliserted  by 
the  judgment  debtor  himself,  as  it  was  a  per- 
sonal privilege  of  bis  own.  Osborne  v. 
Schntt.  er  Mo.  712;  Connelly  v.  Chllcote,  26 
Ohio  »t.  320. 

7.  The  question  which  has  bothered  us 
most,  although  only  suggested,  not  argued, 
by  counsel  in  their  briefs,  is  as  to  the  right 
of  respondent  to  subject  the  future  unearned 
wages  of  Gottselig  to  the  payment  of  re- 
spondent's debt  by  garnishment  process. 
This  is  a  question  on  which  the  authorities 
are  at  variance.  It  must  be  determined  by 
the  language  of  our  own  statutes  and  the 
construction  which  has  been  placed  on  them. 
As  an  original  proposition  the  doctrine  is  un- 
palatable to  us  that  the  future  wages  of  the 
head  of  a  family,  even  though  be  resides  in 
another  state,  can  be  thus  appropriated. 
Considering  the  fact  that  the  business  of 
many  mercantile,  manufacturing,  and  other 
establishments  range  over  other  states  than 
those  where  the  concerns  are  domiciled,  and 
that  they  often  have  numerous  foreign  em- 
ployes, we  can  easily  see  how  a  great  hard- 
ship may  be  entailed  by  allowing  unearned 
salaries  to  be  thus  seized,  especially  as  our 
garnishment  statutes  carry  the  lien  of  the 
garnishment  to  the  date  of  the  garnishee's 
answer.  Such  companies  may  be  deprived 
of  the  services  of  useful  employes,  who  will 
refuse  to  continue  to  work  for  them  if  re- 
peated garnishments  continually  absorb  their 
wages  so  that  they  cannot  support  their 
families.  Installments  periodically  accruing 
for  wages  have  been  ruled  by  respectable 
courts  to  enjoy  Immunity  from  sequestra- 
tion, garnishment,  or  trustee  process,  and 
most  necessarily  be  immune  in  Jurisdictions 
where  no  credits  are  affected  by  notice  of 
gamlghment  save  such  as  the  garnishee  owes 
or  has  in  bis  jwssession  when  notified.    But 


some  of  the  decisions  which  refuse  to  bind< 
future  unearned  wages  put  the  rule  on  a 
broader  ground,  namely,  that  there  is  no  le- 
gal process  by  which  such  earnings  can  be' 
reached,  and  that,  out  of  consideration  for 
a  person's  primary  duty  to  support  his  fami- 
ly, equity  will  refuse  to  aid  the  law.  Holmes 
V.  Millage,  9  Times  I^w.  Rep.  331:  Central 
Bank  v.  Ellis,  20  Ont.  App.  364;  Norton  v. 
So'nle,  75  Me.  385;  Weyman  v.  Hichborn,  6 
Cush.  204;  Potter  v.  Kane,  117  Mass.  238. 
Some  caseii  hold  that  under  statutes  making 
the  garnishment  take  eSTect  on  all  debts  due- 
at  service,  or  "thereafter  to  become  due,"  un- 
earned wages  do  not  constitute  a  debt,  either 
due  or  to  become  due,  within  the  statutory 
intention.  Thomas  v.  Gibbons,  61  Iowa,  50, 
15  N.  W.  .503;  Foster  v.  Singer,  69  Wis.  392, 
34  N.  W.  395,  2  Am.  St  Rep.  746;  Burling- 
ton, etc.,  Ry.  v.  Thompson,  supra;  Van  Bleet' 
V.  IShatton,  91  Tenn.  473,  19  S.  W.  428.  There- 
is  also  a  line  of  cases,  to  be  distinguished 
from  the  foregoing  on  principle,  holding  that, 
where  a  round  sum  in  the  form  of  salary  or 
some  other  remuneration  is  to  be  earned  by 
the  Judgment  debtor  on  an  entire  contract 
which  has  not  been  completed,  such  an  In- 
debtedness, while  still  unearned  and  unac- 
crued, cannot  be  garnished.  Webber  v.  Bolte, 
51  Mich.  113,  16  N.  W.  257;  Hamilton  V. 
Rogers,  67  Mich.  135,  34  N.  W.  278;  Edward* 
V.  Ropke,  74  Wis.  571,  43  N.  W.  554.  The 
theory  of  those  decisions  is  that  no  debt  can 
be  garnished  unless  it  Is  absolutely  due  as  a 
money  demand;  and  that  is  the  law  in  this 
state.  Holker  v.  Hennessey,  143  Mo.  80,  44 
S.  W.  794,  65  Am.  St  Rep.  642. 

But  tlie  reasoning  of  none  of  the  foregoing 
cases  warrants  us  to  exclude  the  wages  Gott- 
selig earned  after  the  garnishment  in  this 
case  from  the  effect  of  the  writ,  in  view  of 
the  fact  that  under  our  statutes  a  garnish- 
ment grasps  debts  which  are  created  or  ac- 
crue between  the  time  of  service  and  the 
date  of  filing  the  answer,  thus  affording  a 
complete  legal  method  to  reach  the  wages. 
When  the  answer  was  filed,  Gottsellg's  sala- 
ry for  the  intervening  months  had  been  earn- 
ed, wns  due  as  an  absolute  money  demand, 
free  from  any  condition  or  contingency,  and 
was,  therefore,  such  a  credit  as  is  subject 
to  process  In  this  state.  Holker  v.  Hennes- 
sey, supra.  As  to  the  exemption  of  wages 
made  by  the  statutes  from  public  policy,  that 
benefit  is  extended,  as  we  have  seen,  only  to 
residents  of  this  state.  We  cannot  enlarge 
the  statutes  by  construction  to  embrace  a 
resident  of  another  state.  It  is  true,  Gottse- 
lig is  the  head  of  a  family;  but  the  law  takes 
that  fact  into  consideration,  and  allows  this 
wage  exemption  in  favor  of  heads  of  families 
only  when  they  reside  in  this  state. 

The  question  in  all  such  cases  turns  on 
whether  the  gamlshable  character  of  the 
credit  is  determined  with  reference  to  the 
time  of  service  of  the  writ  or  with  reference 
to  the  time  of  answering.  As  has  been  said 
above,  in  many  states  it  la  determined  as  of 
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the  time  of  serrlce.  Not  so,  however,  In  this 
state.  If  the  claim  of  a  Judgment  debtor 
against  a  garnishee  Is  one  for  unliquidated 
damages  when  notice  of  garnishment  Is  gly- 
eu,  but  becomes  liquidated  by  a  Judgment 
between  that  date  and  the  filing  of  the  an- 
swer, the  claim  Is  subject  to  garnishment. 
Schubert  v.  Herzberg,  supra.  In  other 
words,  In  this  Jurisdiction,  whether  or  not  tbe 
asset  or  credit  proceeded  against  Is  of  a  kind 
which  may  be  garnished  Is  to  be  ascertained 
by  Its  quality  and  status  when  the  gar- 
nishee's anawer  comes  In,  and  In  Jurisdic- 
tions which  have  that  rule  an  Indebtedness 
falling  due  to  the  Judgment  debtor  subse- 
quent to  notice  to  the  garnishee  Is,  of  course. 
Impounded.  Ringold  v.  Suiter,  35  W.  Va. 
186,  13  S.  B.  46;  Newell  v.  Ferris,  16  Vt 
135;  Leeds  t.  Sayward,  6  N.  H.  88;  Gove  v. 
Varrell,  58  N.  H.  78;  Franklin  Fire  Ins.  Co. 
V.  West,  8  Watts  &  8.  350;  Hanover  Ins. 
Co.  V.  Connor,  20  III.  App.  207;  Miller  v. 
Scoville,  35  111.  App.  385. 

It  results  that  we  are  forced  by  t}ie  law  of 
this  state  to  hold  that  tbe  wages  of  Oott- 
sellR  which  accrued  prior  to  the  date  when 
the  garnishee  answered,  though  subsequent 
to  the  notification  of  the  garnishee,  were 
subject  to  be  imponnded  to  pay  respondent's 
Judgment. 

The  Judgment  is  affirmed. 

BliAND,  P.  J.,  and  RBYBURN,  J.,  concur. 


STATE  ex  rel.  CLEMENT  v.  RAINET  et  al. 

(Court  of  Appeals  at  St.  Louis,  Mo.    March  8, 
1903.) 

LANDLORD  AND  TENANT— ACTION  FOR  POS- 
SESSION—RENT—JUSTICES OP  THE  PEACES- 
JURISDICTION  —  EXECUTION  —  CONSTABLES 
—FAILURE  TO  SERVE  —  DEFENSES  —  ACTION 
ON  BOND. 

1.  Where  relator's  attorney,  who  had  prose- 
cuted relator's  claim  to  jad^ent,  dh^cted  the 
constable  to  return  an  ezecutioo  without  putting 
relator  in  possession  of  certain  premises  as  com- 
manded by  the  writ,  relator  could  not  maintain 
an  action  against  the  constable  and  his  bonds- 
men for  failure  to  execute  the  writ. 

2.  In  an  action  against  a  constable  for  failure 
to  execute  a  writ,  the  recital  in  the  constable's 
return  to  the  writ  that  he  returned  the  same  by 
direction  of  plaintiff's  attorney,  in  order  that 
another  execution  might  be  issued  to  another 
constable,  was  only  prima  facie  evidence  of  such 
fact. 

S.  Where,  In  an  action  against  a  constable  for 
failure  to  execute  a  writ,  the  constable  claimed 
that  it  was  returned  unexecuted,  at  tbe  direc- 
tion of  plaintiff's  attorney,  in  order  that  an  alias 
writ  might  be  issued  to  another  constable, 
while  plaintiff  claimed  that  the  constable  refus- 
ed on  request  to  execute  the  writ,  whereupon 
plaintiff's  attorney  told  him  that,  if  he  did  not 
mtcnd  to  serve  it,  he  should  return  it,  in  order 
that  another  execution  micht  be  issued  to  an- 
other constable,  whether  the  execution  was  re- 
turned by  order  of  plaintiffs  attorney  was  a 
question  for  the  jury. 

4.  Where  alias  executions  delivered  to  a  con- 
stable, directing  him  to  collect  a  certain  judg- 
ment for  rent,  and  place  plaintiff  in  possession 
of  the  property  sued  for,  were  regular  and 
valid,  the  constable  was  not  justified  in  refus- 


ing to  execute  the  writ  for  irregularities  in  the 
judgment  or  proceedings  anterior  thereto. 

5.  Where  an  action  was  brought  before  a  jus- 
tice of  the  peace  by  a  landlord  to  recover  pos- 
session of  the  premises,  and  the  amount  of  rent 
due  as  authorized  by  Rev.  St.  1899,  {  4131,  and 
the  summons  was  properly  served,  the  Justice 
had  jurisdiction  of  the  subject-matter,  and  hav- 
ing rendered  judgment  for  plaintiff,  awarding 
possession,  a  constable  to  whom  an  alias  exe- 
cution, directing  that  plaintiff  be  put  in  pos- 
session of  the  proper^,  was  delivered,  was  not 
justified  in  refusing  to  serve  the  same  on  the 
ground  that  the  judgment  was  not  witliin  the 
Justice's  jurisdiction. 

6.  Where  a  landlord  brought  suit  in  a  Justice's 
court  to  recover  possession,  and  for  rent  due. 
as  authorized  by  Rev.  St.  1809,  f  4131,  the  fact 
that  plaintiff' obtained  in  such  actiou  a  landlord's 
attachment,  under  section  4123,  on  a  summons 
not  returnable  in  less  than  10  days,  as  required 
in  actions  by  attachment  by  section  3862,  did 
not  deprive  the  justice  of  jurisdiction  to  render 
judgment  for  the  rent  due  and  for  possession. 

7.  Where  a  statement  filed  with  a  justice  in 
an  action  for  rent  and  possession  stated  that 
defendant  had  attorned  to  plaintiff  by  paying 
rent  to  him,  it  was  not  objectionable  for  failure 
to  allege  that  the  relation  of  landlord  and  tenant 
existed  between  plaintiff  and  defendant. 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty; J.  T.  Neville,  Judge. 

Action  by  the  state,  on  relation  of  Eugene 
Clement,  against  Dan  Ralney  and  others. 
From  a  Judgment  in  favor  of  defendants. 
relator  appeals.    Reversed. 

Butts  &  Lydy,  for  appellant  Alien,  Bath- 
bun,  Hamlin,  Mason  &  Patterson,  for  re- 
spondents. 

Statement  of  Facts  and  Opinion. 

GOODE,  J.  The  relator,  Clement,  institut- 
ed this  action  against  the  defendant  Ralney. 
as  constable  of  Campbell  township,  Greene 
county.  Mo.,  to  recover  damages  on  account 
of  the  failure  of  said  Ralney  to  serve  two 
executions  issued  by  S.  Brooksbank,  a  Jus- 
tice of  the  peace  of  said  township,  on  a  Judg- 
ment obtained  by  Clement  against  J.  D.  Gal- 
bralth  for  the  rent  of  certain  premises,  and 
the  possession  of  tbe  same. 

The  petition  is  In  four  counts,  the  first  of 
which  prays  damages  for  the  failure  to  serve 
the  first  execution  issued  on  said  Judgment 
on  November  16,  1901,  by  placing  the  relator 
in  possession  of  tbe  premises.  The  second 
count  pleads  certain  special  damages  alleged 
to  have  been  caused  by  the  constable's  de- 
fault in  refusing  to  serve  the  said  first  ex- 
ecution, said  damages  being  entailed  by  Gal- 
braith  allowing  horses  and  stock  to  destroy 
vines  and  fruit  trees  on  tbe  premises  after 
the  refusal  of  the  constable  to  serve  said 
execution;  also  damages  caused  by  relator 
having  to  remove  some  lumber  from  said 
premises  and  store  it  elsewhere.  The  third 
count  asked  for  damages  for  the  refusal  of 
the  constable  to  serve  an  alias  execution  is- 
sued on  said  Judgment  on  November  30,  1901, 
by  putting  relator  in  possession  of  (he  prem- 
ises described  in  tbe  execution.  The  fourth 
count  prays  special  damages  similar  to  thoso 
prayed  for  In  the  second  count  as  caused  by 
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the  refusal  of  Ralney  to  serve  tbe  alias  exe- 
cution. 

The  answer,  after  admitting  the  election  of 
Rainey  as  constable,  and  the  execntion  of 
the  bond  sued  on,  and  also  that  Brooksbank 
was  a  qnallfled  and  acting  justice  of  tbe 
peace,  states  that  Rainey,  by  his  deputy,  W. 
W.  DUlard,  collected  and  paid  over  to  A.  F. 
Butts,  the  attorney  for  relator  in  tbe  case 
against  Galbraith,  the  full  amount  of  tbe 
debt  and  costs  for  which  Judgment  was  ren- 
dered in  said  case;  furtber,  that  Rainey  was 
instructed  and  directed  by  said  Attorney 
Butts  not  to  make  restitution  of  tbe  real  es- 
tate to  tbe  relator  within  five  days  after  the 
issuance  of  the  execution,  but  was  directed 
by  said  attorney  to  return  the  execution  at 
the  end  of  five  days;  tbat  said  first  execu- 
tion, as  originally  issued,  commanded  the 
constable  to  make  return  thereof  within  five 
days  after  its  date;  tbat,  after  It  was  re- 
turned to  the  Justice,  It  was  altered  by  said 
attorney  so  as  to  be  returnable  90  days  after 
its  date.  Instead  of  6;  that,  by  reason  of  tbe 
db«ctlan  of  tbe  relator's  attorney  to  tbe  con- 
stable to  return  said  execution  and  not  put 
relator  in  possession  of  tbe  property,  tbe  lat- 
ter was  estopped  to  claim  damages  on  ac- 
count of  tbe  failure  of  defendant  Rainey  to 
serre  said  execution. 

Tbe  answer  furtber  states  that  Rainey  was 
instructed  and  directed  by  said  Attorney 
Butts  to  make  return  of  the  alias  execution 
inued  November  30,  1901,  in  order  tbat  Jus- 
tice Brooksbank  might  issue  another  exe- 
cution in  the  case  against  Galbraith,  to  be 
directed  to  J.  D.  Stokes,  constable  of  North 
Gampbdl  township,  where  tbe  real  estate 
was  situate,  and  in  which  Galbraith  was  a 
resident,  said  Attorney  Butts  representing  to 
Rainey  tbat  Clement  would  release  blm  (said 
Ratoey)  from  all  liability  In  the  premises; 
that  by  reason  thereof  relator  ought  not  to 
be  permitted  to  recover  damages  for  not  be- 
ing placed  In  possession  of  said  real  estate. 

At  tbe  conclusion  of  tbe  evidence  for  the 
appellant  tbe  circuit  court  gave  an  instruc- 
tion to  the  Jury  that  plaintiff  was  not  en- 
titled to  recover,  and  that  they  should  find 
the  issues  for  tbe  defendants.  That  ruling  is 
■ought  to  be  sustained  on  two  grounds: 
First  Tbat  tbe  Justice  had  no  Jurisdiction 
or  authority  to  render  a  Judgment  in  the  ac- 
tion instituted  by  Clement  against  Galbraith 
for  possession  of  tbe  premises.  Second.  Tbat 
Butts,  as  attorney  for  Clement,  bad  author- 
ity to  direct  tbe  constoble  to  return  tbe  ex- 
ecntkniB  without  making  restitution  of  the 
property  occupied  by  Galbraith  to  Clement; 
that  be  gave  Rainey  tbat  direction,  in  obedl- 
CDce  to  which  Rainey  returned  the  execu- 
tions witltout  serving  them,  so  far  as  putting 
Clement  In  possession  of  the  disputed  prem- 
ises is  concerned. 

In  determining  tbe  force  of  the  first  posi- 
tion, it  is  necessary  to  notice  tbe  proceed- 
ings before  the  Justice  of  tbe  peace  (Brooks- 
bank) In  tbe  case  of  Clement  against  Gal- 


braith. Tbat  case  (»lginated  with  the  filing 
of  the  following  con^laint: 

"State  of  Missouri,  County  of  Greene— ss.: 
Eugene  Clement,  being  duly  sworn,  on  his 
oath  says  that  A.  D.  Galbraith  now  occu- 
pies as  tenant  tbe  following  premises,  to  wit: 
Tbe  east  three-fourths  of  the  southeast  quar- 
ter of  northeast  quarter  and  tbe  west  22 
acres  of  the  northeast  quarter  of  northeast 
quarter  of  section  17,  township  29,  range  22 
west,  containing  fifty  acres,  more  or  less,  in 
tbe  county  of  Greene,  In  said  county  and 
state— which  said  above-described  real  es- 
tate was  rented  to  said  A.  D.  Galbraith  on 
tbe  11th  day  of  February,  A.  D.  1901,  for 
tbe  term  of  one  year,  at  tbe  rate  of  two 
hundred  and  "/loo  dollars  per  year,  and  tbat 
the  sum  of  one  hundred  and  three  dollars 
and  82  cento  is  now  due  to  Eugene  Clement 
for  said  rent,  and  tbat  tbe  same  has  been 
demanded  of  said  A.  D.  Galbraith,  and  pay- 
ment has  not  been  made;  tbat  notes  were 
given  for  tbe  same,  and  they  are  herewith 
filed  as  a  part  of  this  petition.  Wherefore 
plaintiff  asks  for  Judgment  for  $103.32  and 
possession  of  the  premises.    Elugene  Clement 

"Subscribed  and  sworn  to  before  me  this 
29th  day  of  October,  1901.  8.  Brooksbank, 
Justice  of  the  Peace. 

"Filed  the  30tb  day  of  Oct,  1901.  S. 
Brooksbank,  J.  P." 

To  tbe  complaint  were  attached  four  prom- 
issory notes,  for  $8.33  each,  all  dated  Feb- 
ruary 11,  1901,  and  falling  due  on  the  11th 
days  of  July,  August,  September,  and  Oc- 
tober of  tbat  year,  payable  to  tbe  order  of 
M.  R.  Hlpes,  expressed  to  be  for  value  re- 
ceived, and  bearing  8  per  cent  interest  when 
due.  These  notes  were  each  Indorsed  by 
Hlpes,  tbe  payee. 

Along  with  the  complaint,  Clement  filed  an 
attechment  affidavit  stating  that  the  rent 
was  due  and  unpaid,  and  tbat  Galbraith  was 
disposing  of  the  crop  so  as  to  endanger  the 
collection  of  tbe  rent  and  also  an  attachment 
bond,  with  two  sureties,  in  double  tbe 
amount  of  the  rent  sued  for,  binding  bim 
(Clement)  and  bis  sureties  to  indemnify  Gal- 
braith if  it  appeared  tbe  attachment  bad 
been  wrongfully  obtotoed.  Rev.  St  1899,  | 
4123. 

Thereupon  tbe  Justice  Issued  a  writ  of  at- 
tachment to  Rainey,  the  constable,  com- 
manding blm  to  attach  Galbraith,  by,  ail  and 
singular,  bis  goods,  chattels,  and  effects,  or 
so  much  thereof  as  would  be  sufficient  to 
satisfy  the  sum  of  $103.32,  and  to  summon 
Galbraith  to  appear  before  said  Justice  on 
November  11,  1901,  to  answer  the  complaint 
of  Clement  whereto  he  demanded  $103.32  for 
rent  and  possession  of  the  real  estate  describ- 
ed In  the  statement 

The  constable's  return  on  this  writ  recites 
that  be  served  the  same  October  30.  1901,  by 
attaching  certato  grain  raised  on  tbe  prem- 
ises, and  reading  the  writ  to  and  to  the  pres- 
ence of  J.  D.  Galbraith. 

Galbraith  did  not  appear,  and  tbe  foilow- 
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ing  Judgment  was  reodered  against  him  by 
default: 

"Now,  on  this  nth  day  of  November,  1901, 
this  cause  comes  on  to  be  heard.  Plaintiff 
appears.  Defendant  comes  not,  and  the  Jus- 
tice, after  waiting  over  three  hours  (to  2 
o'clock  p.  m.)  for  the  defendant  to  appear, 
takes  up  this  case,  and  finds  from  the  evi- 
dence that  the  defendant  at  the  time  this  suit 
was  brought  was  Indebted  to  the  plaintiff  in 
the  sum  of  $103.32  for  rent  to  November  1, 
1901;  that  said  amount  was  demanded  of 
the  defendant  before  bringing  suit;  that 
said  rent  was  due  and  unpaid;  that  the  de- 
fendant was  disposing  of  the  crop  grown  on 
the  premises  so  as  to  endanger,  hinder,  and 
delay  the  plaintiff  in  the  collection  of  his 
rent;  that  seventy  dollars  have  been  paid 
since  this  suit  was  brought;  that  the  amount 
now  due  Is  thirty-three  dollars  and  thirty- 
two  cents  ($33.32)  for  rent  of  the  following 
described  real  estate,  situated  In  the  county 
of  Greene  and  state  of  Missouri,  viz.:  The 
east  three-fourths  of  the  southeast  quarter  of 
northeast  quarter  and  the  west  22  acres  of 
the  northeast  quarter  of  northeast  quarter 
of  section  seventeen,  township  twenty-nine, 
range  twenty-two  west,  containing  fifty  acres 
more  or  less— to  November  1,  1901,  and  that 
the  rents  and  profits  are  worth  $8.33  per 
month.  It  Is  therefore  considered  by  the  Jus- 
tice that  the  attachment  of  the  plaintiff  be 
sustained  against  the  defendant  A.  D.  6al- 
braith,  and  that  the  plaintiff  have  and  recov- 
er of  the  defendant  the  sum  of  thirty-three 
and  *Vioo  dollars,  to  bear  interest  at  8  per 
cent  from  this  date  till  paid,  and  that  he  re- 
cover possession  of  the  premises  above  de- 
scribed, and  that  execution  issue  therefor. 
Given  under  my  hand  this  lltb  day  of  No- 
vember, 1901.    S.  Brooksbank,  J.  P." 

On  November  12th  an  execution  was  Is- 
sued, which  was  returned  November  22,  1901; 
the  return  reciting  the  collection  of  the  full 
amount  of  the  debt  and  costs  for  which  Judg- 
ment was  rendered,  the  payment  of  the 
amount  of  the  Judgment  to  plaintiff's  attor- 
ney, A.  F.  Butts,  and  that  restitution  of  the 
premises  had  not  been  made  for  the  reason 
that  plaintiff's  attorney  extended  the  time 
beyond  5  days  from  the  date  of  the  execu- 
tion. Said  first  execution  shows  on  its  face 
that  It  was  returnable  within  90  days  from 
its  date;  but  Butts,  the  attorney  for  Clem- 
ent, swore  that  he  originally  wrote  It  so  as 
to  be  returnable  In'  6  days,  but,  discovering 
afterwards  that  an  execution  could  not  be 
made  returnable  In  5  days,  changed  it  to  90 
days,  with  the  knowledge  and  approval  of 
the  justice.  The -testimony  tends  to  prove 
the  constable  refused  to  evict  Galbralth  from 
possession  of  the  premises  by  warrant  of  this 
execution,  on  the  ground  that  it  was  extend- 
ed beyond  5  days  after  its  Issue;  that  Butts 
did  not  Insist  on  an  eviction  within  5  days, 
but  did  thereafter  insist  on  an  eviction. 
However,  the  testimony  shows  conclusively 
that  service  of  this  writ,  so  far  as  putting 


Clement  in  possession  of  the  premises  was- 
concerned,  was  waived  by  an  agreement 
made  between  Bntts  and  Balney  that  it 
should  be  returned  and  an  alias  Issued.  Butts 
swears  he  made  this  agreement  in  good  t&ltb, 
on  Balney's  promise  that  he  would  immedi- 
ately serve  the  second  execution.  Be  that 
as  It  may,  this  execution  was  returned  by  the 
direction  of  Butts,  and  he  had  authority  to 
order  the  return,  so  that  no  cause  of  action 
was  shown  on  the  first  and  second  counts 
of  the  petition.  Davis  v.  McCann,  143  Mo. 
172,  44  S.  W.  795. 

The  second  execution  was  issued,  as  stat- 
ed, November  30,  1901,  and  was  returned  on 
the  19th  of  December  following;  the  return 
reciting  that  it  was  made  by  the  direction  of 
plaintiff  and  his  attorney.  Butts,  in  order 
that  an  execution  might  issue  to  Constable 
Stokes,  of  North  Campbell  township,  the 
property  described  lying  and  the  defendant 
residing  in  said  township.  Said  execution 
reads  as  follows: 

"State  of  Misaoml,  County  of  Oteene— «.: 
Eugene  Clement,  Plaintiff,  v.  A.  D.  Gal- 
bralth, defendant  The  state  of  Missouri,  t» 
the  Constable  of  Campbell  Township,  Greet- 
ing: Whereas,  Eugene  Clement  on  the  11th 
day  of  November,  A.  D.  1901,  obtained  Judg- 
ment before  the  undersigned,  a  Justice  of  the 
peace  within  and  for  the  county  of  Greene, 
against  A.  D.  Galbralth,  that  the  said  Eugene 
Clement  have  restitution  of  the  premises  .is 
in  the  Judgment  described  as  follows,  to  wit: 
The  east  three-fourths  of  the  southeast  quar- 
ter of  the  northeast  quarter  and  the  west  22 
acres  of  the  northeast  quarter  of  the  north- 
east quarter  of  section  seventeen,  township 
twenty-nine,  range  tweuty-two  west,  contain- 
ing fifty  acres  more  or  less— and  that  he  re- 
cover of  the  said  A.  D.  Galbralth  the  sum  of 

dollars  for  his  damages,  and  also  at 

the  rate  of  eight  and  '*/ioo  dollars  per  month 
for  rents  and  profits  from  the  1st  day  of  No- 
vember, A.  D.  1901,  until  restitution  be  made, 
together  with  his  costs.  Tou  are  therefore 
commanded  to  take  with  you  the  power  of  the 
county.  If  necessary,  and  to  cause  the  said  A. 
D.  Galbralth  to  beforthwithremovedfrom  said 
premises,  and  the  said  Eugene  Clement  have 
peaceful  possession  thereof,  and  that  of  the 
goods  and  chattels  of  the  said  A.  D.  Galbralth- 
you  cause  to  J>e  levied  the  damages,  rents, 
and  profits  aforesaid,  with  the  sum  of  three 
dollars  and  86  cents  for  costs,  and  75  cents 
for  this  writ,  and  that  you  return  this  writ 
with  your  doings  thereon  to  the  undersigned 
within  90  days  from  date  thereof.  Given  un- 
der my  hand,  at  Springfield,  In  said  county, 
this  3Cth  day  of  November,  A.  D.  1901.  a 
Brooksbank,  Justice  of  the  Peace. 

"Betum.  I  hereby  certify  that  I  executed 
the  within  writ  In  the  county  of  Greene  on 
the  19th  day  of  December,  1901,  by  returning 
the  same  to  the  Justice,  that  another  execu- 
tion may  Issue  in  said  cause  to  the  constable 
of  North  Campbell  township  (the  property 
described  in  tltls  execution  beiiMi  in,  and  the 
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defendant  residing  In,  said  Nortb  Campbell 
township)  by  direction  of  the  plaintiff  and  his 
attorney,  A.  F.  Butts.  Dan  Ralney,  Consta- 
ble  Oampbell  Township." 

The  evidence  is.  that  various  demands  were 
made  of  Ralney  to  serve  this  second  writ  by 
evlcttne:  Galbraltb  and  putting  Clement  In 
possession,  but  that  be  refused  to  do  so,  ap- 
parently on  the  ground  that  the  Judgment  of 
the  justice  for  possession  was  a  nullity.  As 
to  its  being  returned  by  the  direction  of  Clem- 
ent and  Butts,  the  evidence  tends  to  show 
that,  after  Rainey  would  not  heed  the  re- 
quest for  service,  Butts  Anally  told  him,  If 
be  did  not  Intend  to  serve  the  writ,  to  return 
It,  and  he  would  have  an  execution  issued  to 
Stokes,  the  constable  of  Nortb  Campbell  town- 
ship. The  evidence  will  not  bear  out  the  in- 
ference, or,  at  best,  does  not  compel  It,  that 
Balney  returned  this  execution  by  the  direc- 
tion of  Butts  or  Clement,  but  tends  to  prove 
that  they  Insisted  on  his  serving  it,  and  only 
requested  him  to  return  It  In  case  he  would 
not  8er\'e  It,  in  order  that  they  might  take 
another  step.  The  recital  in  the  return  of 
the  constable  that  he  returned  it  by  the  direc- 
tion of  Clement  and  his  attorney,  in  order 
that  an  execution  might  be  Issued  to  Stokes, 
is  only  prima  facie  evidence  of  the  truth  of 
that  fact  In  this  action  against  the  consta- 
ble on  blB  bond.  State  ex  rel.  v.  Devltt,  107 
Mo.  573,  17  S.  W.  900,  28  Am.  St.  Bep.  440; 
Sanborn  v.  Baker,  1  Allen,  526;  Smith  v. 
Emerson,  43  Pa.  456;  Barrett  v.  Copeland, 
18  VL  67,  44  Am.  Dec.  362;  Splahn  v.  Gilles- 
pie, 48  Ind.  397.  So  far,  therefore,  as  the  evi- 
dence on  this  point  is  concerned,  it  was  suffi- 
cient to  go  to  the  }ury  as  to  whether  or  not 
the  second  execution  was  returned  by  order 
of  Clement  or  his  attorney,  so  as  to  estop  the 
former  from  recovering  damages  on  account 
of  Ralney's  refusal  to  serve  it. 

The  main  point  is  as  to  the  effect  of  the 
magistrate's  Judgment  for  possession  of  the 
premises.  Was  that  judgment  a  nullity,  and 
was  the  execution  based  on  it  void?  A  land- 
lord to  whom  rent  Is  owing  may  bring  an  at- 
tachment for  bis  rent  by  virtue  of  section 
4123  of  the  Revised  Statutes  of  1899,  or  he 
may  bring  an  action  to  recover  possession  of 
the  premises  and  the  amount  of  rent  due  by 
virtue  of  section  4131.  If  he  sues  on  the  lat- 
ter section,  service  of  the  summons  need  not 
be  made  more  than  five  days  before  the  re- 
turn thereof.  Rev.  St.  1899,  §  4132.  But  if 
be  proceeds  on  the  attachment  section,  the 
summons  must  be  served  10  days  before  its 
return;  for  It  is  provided  that  all  attach- 
ment proceedings  based  on  the  landlord  and 
tenant  chapter  shall  be  the  same  as  the  law 
provides  for  in  ordinary  suits  of  attachment 
hetore  a  Justice  of  the  peace.  Rev.  St.  1899,  § 
4124.  In  ordinary  attachments  the  writs  are 
issued  and  returned  as  in  actions  on  common 
process;  that  is,  by  writ  of  summons.  Rev. 
St  1899,  i  3877.  And  In  actions  on  common 
process  In  Justices' courts  the  summons,  unless 
otherwise  provided,  must  be  served  10  days 


before  the  day  of  appearance.  Rev.  St  1898, 
S  3862.  But  in  this  case  the  summons  was  la- 
sued  October  30th,  and  was  returnable  on 
November  11th.  It  was  served  on  October 
SUth,  which  gave  Galbraltb,  the  defendant, 
more  than  10  days'  notice. 
I  The  relator  In  bis  action  before  the  Justice 
combined  the  two  remedies  in  favor  of  a 
landlord  to  whom  rent  is  owing.  He  sued 
for  rent  and  possession  as  provided  in  sec- 
tion 4131,  and  aided  bis  suit  by  an  attach- 
ment as  provided  in  section  4123;  taking  care 
to  give  the  defendant  10  days'  notice.  Is  the 
constable  justifiable  for  refusing  to  comply 
with  the  execution  commanding  him  to  make 
restitution  of  the  leased  premises  to  Clement 
tbe  latter  having  obtained  judgment  for  pos- 
session in  said  action?  If  he  is,  it  must  be 
because  the  justice  had  no  jurisdiction  of 
tbe  subject-matter  of  the  actfon  in  which 
the  Jnd^ent  was  entered.  Irregularities  in 
the  judgment  or  tbe  proceedings  anterior 
thereto,  will  not  excuse  tbe  constable's  delin- 
quency. If  the  process  was  not  void.  Mll- 
bnm  V.  State,  11  Mo.  188,  47  Am.  Dec.  148; 
Melcher  v.  Scruggs,  72  Mo.  406.  Instead  of 
being  void  on  their  faces,  both  the  original 
and  the  alias  executions  were  regular  and 
valid.  Officers  having  writs  must  of  course, 
take  notice  of  the  jurisdiction  of  courts;  for 
if  a  writ  is  placed  In  the  hands  of  an  offi- 
cer, which  the  court  bad  no  authority  to  issue 
in  any  circumstances,  such  process  will  not 
protect  tbe  officer  in  making  a  levy.  An  illus- 
trative instance  Is  where  the  court  had  no 
jurisdiction  of  tbe  subject-matter  of  the  liti- 
gation which  led  up  to  the  execution.  How- 
ard V.  Clark,  43  Mo.  344;  State,  to  Use  of 
Railroad,  v.  Schacklett,  37  Mo.  280;  1  Free- 
man on  Executions  (3d  Ed.)  §  100.  Tbe 
question  then  recurs  on  tbe  magistrate's  ju- 
risdiction; and  unquestionably  his  jurisdic- 
tion of  the  subject-matter  of  tbe  action  for 
rent  and  possession  instituted  against  Gal- 
braltb was  complete,  even  if  we  concede  two 
remedies  were  Irregularly  and  unallowably 
combined,  which  we  do  not  decide,  because 
tbe  question  is  not  necessarily  involved. 
And  as  the  judgment  was  for  possession,  and 
a  writ  commanding  Ralney  to  deliver  pos- 
session followed,  it  was  tbe  tatter's  duty  to 
fully  execute  the  writ,  which  afforded  him 
protection  against  any  action  for  damages 
for  the  eviction  Galbraltb  might  have 
brought  State  ex  rel.  v.  Devltt,  107  Mo.  673, 
17  S.  W.  900,  28  Am.  St  Rep.  440;  HIgdon 
V.  Conway,  12  Mo.  295;  Brown  v.  Hender- 
son, 1  Mo.  134;  Merchant  v.  Bothwell  (K.  C.) 
60  Mo.  App.  841. 

The  adequacy  of  the  statement  filed  before 
the  justice  is  not  a  vital  question  in  the 
present  case,  as  the  constable  was  only  con- 
cerned with  the  Justice's  Jurisdiction,  not  the 
regularity  of  the  proceedings;  but  it  was  a 
sufficient  statement  under  section  4131.  It 
does  not  aver  in  so  many  words  that  the  re- 
lation of  landlord  and  tenant  existed  between 
Clement  and  Galbraltb;    but  It  was  shown 
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Oalbraitb  had  attorned  to  Clement  by  pay- 
Iiu;  hUn  rent,  and,  moreover.  It  has  been  de- 
cided that  it  need  not  appear,  In  a  statement 
of  a  landlord  to  recover  rent,  from  whom 
the  tenant  rented.  Sweeney  v.  Mines,  31  Mo. 
240.  Clement  prayed  for  possession  In  his 
complaint,  and,  as  he  stated  facts  sufficient 
to  bring  his  action  within  the  purview  of  sec- 
tion 4131,  the  Justice,  on  the  face  of  the 
statement,  was  entitled  to  render  Judgment 
for  possession,  provided  payment  of  the  rent 
was  not  made  at  the  hearing  of  the  cause. 
Rev.  St.  1809.  {  4183.  The  fact  that  an  at- 
tachment writ  was  taken  out,  based  on  a 
bond  and  affidavit,  certainly  did  not  deprive 
the  Justice  of  Jurisdiction  of  the  subject-mat- 
ter, nor  render  the  mandate  of  the  execution 
for  restitution  of  the  premises  to  Clement 
void. 

When  the  dourt  which  issued  a  process  had 
Jurisdiction  of  the  8ubject-matt»  of  the  ac- 
tion, and  the  process  Is  fair  on  Its  face,  it, 
and  not  the  Judgment,  constitutes  the  officer's 
protection,  who  Is  not  bound  to  look  behind 
his  writ  Hamner  v.  Ballantyne,  13  Utah, 
824,  44  Pac.  704,  67  Am.  St.  Rep.  736;  1 
Freeman  on  Executions,  !  101,  and  citations; 
also  cases  supra.  The  alias  execution  pur- 
ported to  be  the  outcome  of  an  action  for  rent 
and  possession,  and  was  based  on  a  Judg- 
ment for  both.  No  refusal  to  serve  said  exe- 
cution, apparentiy  regular  and  valid  as  It 
was,  can  be  accepted,  unless  the  magistrate 
was  without  Jurisdiction  of  the  litigation; 
but,  as  said,  the  magistrate  had  jurisdiction. 

The  Judgment  la  therefore  reversed,  and 
the  cause  remanded. 

BLAND,  P.  J.,  and  RBTBURN,  J.,  concur. 


STATB  ex  rel.  CLEMENT  v.  STOKES. 

(Court  of  Appeals  at  St.  Loula,  Mo.    March  8, 

1903.) 

CONSTABLES  —  EXHCUTION  —  RHPUSAIi  TO 
SERVB— OBJECTIONS— RIGHT  TO  URQB:— MAN- 
DAMUS —  TERMINATION  OF  CONTROVERSY  — 
COSTS. 

1.  In  an  action  against  a  constable  for  failure 
to  execute  a  writ,  he  wag  not  eiititled  to  defend 
on  the  ground  that  prior  to  the  entry  of  judg- 
ment the  parties  agreed  to  dismiss  the  cause, 
and  that  thereafter  plaintiff  took  judgment  and 
caused  the  execution  to  issue. 

2.  An  alias  execution  Issued  on  a  justice's 
judgment  was  not  invalid  because  prior  execu- 
tions were  returned  by  plaintiff's  direction  be- 
fore they  had  run  90  days. 

8.  A  constable  in  whose  hands  an  alias  exe- 
cution was  placed  for  service  was  not  entitled 
to  refuse  to  serve  the  same  on  the  ground  that 
prior  executions  issued  were  invalid. 

4.  Where  a  constable  refuses  to  execute  an 
alias  execution  on  a  judgment  awarding  posses- 
sion of  land,  he  may  be  compelled  to  enforce 
the  writ  by  mandamus. 

5.  Where,  pending  mandamus  to  compel  a  con- 
stable to  execute  a  writ  awarding  possession  of 
certain  property  to  relator,  the  defendant  in  the 
original  action  vacated  the  premises,  and  it  was 
thereafter  determined  that  relator  was  entitled 
to  mandamus,  the  vacation  of  such  premises 
did  not  relieve  the  officer  from  liability  for 
costa. 


Appeal  from  drcult  Court,  Greene  County; 
J.  T.  Neville,  Judge. 

Mandamus  by  the  state,  on  relation  of 
Eugene  Clement,  against  J.  D.  Stokes.  From 
a  Judgment  In  favor  of  defraidant,  relator 
appeals.    Reversed. 

Butts  ft  Lydy,  for  appellant  Hamlin  & 
Mason,  for  respondent 

Opinion. 

OOODE,  J.  The  facts  of  this  case  are  in 
the  main  the  same  as  those  of  State  ex  rel. 
Clement  v.  Ralney,  73  S.  W.  2S0.  That  case 
was  an  action  against  Ralney  and  the  sure- 
ties on  his  bond  as  constable,  instituted  by 
the  relator,  Clement  because  of  the  refusal 
of  Ralney  to  serve  an  execution  Issued  by  a 
Justice  of  the  peace,  commanding  him  to  put 
the  relator  In  possession  of  certain  premises; 
he  having  obtained  Judgment  for  the  posses- 
sion thereof  before  the  Justice  who  Issued  the 
writ  The  present  action  was  Instituted  to 
compel  the  defendant,  Stokes,  to  whom  an 
alias  execution  had  issued  of  the  same  tenor, 
to  serve  that  writ  by  making  restitution  of 
the  premises  to  the  relator.  The  alternative 
writ  of  mandamus  alleges  the  Issuance  of  the 
execution,  its  delivery  to  Stokes,  and  the  lat« 
ter's  refusal  to  serve  It,  with  other  necessary 
allegations  to  entitie  the  relator,  if  they  be 
true,  to  the  relief  he  asks.  Stokes'  return  to 
the  alternative  writ  alleges  that  the  Judg- 
ment of  the  Justice  for  the  possession  of  tbe 
premises  was  void,  as  having  been  rendered 
without  due  notice  to  Oalbralth,  the  defend- 
ant in  the  action;  further,  that  after  tbe 
parties  to  the  action  had  agreed  on  a  settle- 
ment and  dismissal  of  It  Clement  took  Judg- 
ment and  caused  execution  to  Issue,  l^e  re- 
turn further  alleges  the  Issuance  of  two  ex- 
ecutions preceding  the  one  issued  to  Stokes, 
and  that  they  were  returned  before  they  had 
run  90  days;  that  hence  the  one  Issued  to 
Stokes  was  void. 

We  have  considered  most  of  the  questions 
Involved  In  this  case  In  the  opinion  In  the 
Ralney  Case,  and  need  not  go  into  them 
again.  We  bold  the  Judgment  was  sufficient 
to  support  process  for  the  restitution  of  the 
controverted  premises.  The  statement  In  the 
return  that  prior  to  the  Judgment  the  salt 
before  the  Justice  was  settied  by  Galbraith 
and  Clement  constitutes,  of  course,  no  de- 
fense In  favor  of  Stokes,  in  refusing  to  serve 
the  writ  He  had  no  right  to  raise  such  a 
question  ah  an  excuse  for  disobeying  a  pro- 
cess fair  on  its  face.  If  the  other  executions 
were  returned  by  direction  of  Clement  as  is 
alleged,  before  they  had  run  90  days,  that  Is 
no  reason  why  the  present  execution  -was 
void;  nor  had  Stokes  any  right  to  Inquire 
In  regard  to  previous  executions.  He  "was 
protected  by  the  one  placed  In  his  bands,  and 
it  was  his  duty  to  obey  Its  commands,  and 
obedience  In  respect  to  making  restitution  of 
the  premises  may  be  enforced  by  mandamus 
Fremont  v.  Crlppen,  10  CaL  211,  70  Am.  Dec 
711;   State  v.  Black,  84  &  C.  104.  13  S.  B. 
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961;  North  Pacific  By.  Oo.  ▼.  Gardner,  79 
Cal.  213,  21  Pac.  785. 

It  la  Buggested  In  respondents  brief  tbat 
Galbralth  yacated  the  premises  'a  few  days 
after  thla  case  was  tried  In  the  circuit  court 
If  tbat  Is  tme,  it  will  be  good  reason  for  re- 
fnslng  to  grant  a  peremptory  writ,  but  no 
reason  why  the  costs  shonld  be  taxed  against 
the  appellant 

The  judgment  Is  reversed  and  the  cause  re- 
manded. 

BLAND,  P.  J.,  and  RSTBURN,  J„  concur. 


LOVB  ▼.  LOVB  et  al.* 

(Court  of  Appeals  at  Kansas  City,  Mo.    March 

2,  1903.) 

HUSBAND  AND  WIFE— ALIENATION  OP  APFEO- 
TIONft-RIGHTfl  OP  PARENTS— BYIDKNCB— 11,1. 
WILL  OP  WITNESS  —  HEARSAY  —  PINANCIAL 
CONDITION  OP  DEPENDANT— APPEAL-HARM - 
LESS  ERROR— PAILURB  TO  DBUUR-HXCES- 
8IVS  VERDICT. 

1.  lo  an  action  by  a  wife  for  the  alienation  of 
her  hnsltand's  affectioDs  by  his  father  and  moth- 
er, CTidence  showfaic  that,  thongh  the  hnsband 
married  plaintiff  relnctantly,  and  against  the 
wii^hes  of  his  parents,  after  seducing  her,  he 
was  Itini  to  her  after  the  marriage,  and  that 
the  father  and  mother  were  instrumental  in  in- 
dodng  the  husband  to  leave  plaintifF,  was  saffl- 
dent  to  support  a  verdict  for  plaintiff. 

2.  Parents  are  not  justified  in  disrupting, 
without  cause,  marriage  ties  entered  Into  by 
tlieir  minor  son,  though  entered  into  without 
their  consent  and  against  their  wishes. 

3.  The  intentioual  enticement  of  the  husband 
to  separate  from  his  wife  is  in  itself  a  wrong- 
fal  and  unlawful  act 

4  An  Instruction  that  the  Jury  might  assess 
pnnitive  damages  was,  if  error,  harmless,  where 
the  jury  refused  to  assess  such  damages. 

5.  Under  Bev.  St  1889,  |  672,  providing  that 
DO  judgment  shall  be  reversed  for  the  want  of 
any  allegation  or  averment  on  account  of  which 
omission  a  demurrer  could  have  been  sustained, 
defendants  cannot  after  trial  and  Judgment 
first  object  that  a  joint  judgment  against  them 
camiot  stand  because  no  joint  cause  of  action 
was  alleged. 

6.  In  an  action  for  alienation  of  plaintlfTs 
husband's  affections,  defendants  introduced  In 
evidence  a  letter  from  plaintiff's  brother  to  one 
of  defendants,  the  postscript  of  which  was  as 
follows,  "You  can  get  out  of  this  by  giving  me 
$500,  or  I  will  fill  yon  full  of  lead."  The  broth- 
er denied  the  writing  of  the  postscript.  Btld, 
that  the  exclusion  of  the  postscript  was  not  er- 
ror, in  the  absence  of  proof  by  defendants  that 
the  brother  wrote  it 

7.  Where  the  object  of  evidence  was  to  show 
Dl  wlU  of  a  witness  toward  a  party,  its  exclu- 
sion was  harmless  when  that  fact  was  abund- 
antly proven  by  other  evidence. 

8.  In  an  action  for  alienation  of  affections  of 
plaintiff's  hnsband,  evidence  that  the  hnsband 
told  defendant  his  father,  that  he  was  compel- 
led to  marry  plaintiff  by  reason  of  the  threats  of 
her  brother  to  kill  him  If  he  did  not  was  prop- 
erly excluded. 

9.  In  an  action  for  alienation  of  the  affec- 
tions of  plaintiff's  hnsband,  evidence  by  plain- 
tiff of  financial  condition  of  defendants  was 
properly  admitted. 

10.  In  an  action  for  the  alienation  of  plaintiff's 
ImdMBd's  affections,  the  admission  of  dedara- 
tiotts  of  defendant  the  husband's  father,  that  he 
refused  to  consent  to  the  marriage,  though  error, 

•RchMrins  denied  April  1^  IMM. 


was  harmless,  as  all  the  evidence  tended  to  show 
that  fact  and  it  was  practically  admitted. 

11.  In  an  action  for  the  alienation  of  plain- 
tiff's husband's  affections,  the  evidence  showed 
that  the  husband  had  seduced  plaintiff,  and 
married  her  relnctantly;  that  he.  did  not  live 
with  her  at  all  through  fear  of  defendants,  his 
parents;  and  soon  afterwards  left  the  state  at 
their  instance,  and  plaintiff  afterwards  gave 
birth  to  a  child.  Held,  that  a  verdict*  of  $2,250 
was  not  excessive. 

Appeal  from  Circuit  Court,  Maries  County ; 
James  E.  Hazell,  Judge. 

Action  by  Ella  Love  against  John  B.  Love 
and  Qynthia  A.  Love.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

W.  S.  Pope  and  Thos.  M.  &  Cyrus  H.  Jones, 
for  appellants.  Orltes  &  Oarrison,  for  re- 
spondent 

BBOADDUS,  J.  This  Is  a  suit  by  the 
plaintiff  against  the  defendants  for  alienat- 
ing the  affections  and  depriving  her  of  the 
assistance  and  society  of  her  husband,  John 
Balney  Love.  The  facts  dlscloBed  were  that 
on  the  13th  day  of  April,  1900,  the  plaintiff 
and  said  John  Balney  Love  were  married 
in  the  county  of  Maries,  Missouri,  and  that 
they  cohabited  as  husband  and  wife  for  a 
short  time,  when  he  abandoned  the  plaintiff 
and  left  the  state.  The  evidence  tended  to 
show  that  the  marriage  was  compulsory  up- 
on the  husband.  At  the  time  of  the  mar- 
riage the  plaintiff  was  about  17  and  the  hus- 
band about  19  years  of  age.  It  was  shown 
that  the  former  lived  with  her  mother,  a 
widow  woman,  and  that  the  latter  lived  with 
his  parents,  the  defendants  herein.  It  is 
also  to  be  inferred  from  the  evidence  tbat 
plalntlCTs  relatives  were  laboring  under  the 
belief  that  she  had  been  seduced  by  young 
Love;  and  that,  evidently  acting  under  such 
belief,  W.  E.  Heady  and  another  brother  of 
plaintiff  went  to  defendants'  home,  and  made 
a  charge  to  that  effect  to  John  E.  Love,  in 
the  presence  of  the  son,  John  Balney  Love, 
and  demanded  that  the  latter  marry  their 
sister;  that  defendant  refused  to  give  his 
consent  to  such  marriage,  whereupon  said 
Heady  declared  that  If  something  was  not 
done  at  once,  be  would  have  the  son  arrested 
Immediately.  However,  it  appears  that  In 
the  afternoon  of  the  same  day  young  Love, 
tn  company  with  the  said  named  Heady, 
obtained  a  license  for  the  marriage  by  means 
of  an  order  alleged  to  have  been  signed  by 
his  father,  authorizing  the  Issuance  of  the 
same,  and  that  later  on  in  the  evening  said 
John  Balney  Lovcf  and  the  plaintiff  herein 
were  married,  and  cohabited  together  as 
man  and  wife  until  the  following  morning, 
when  the  former  returned  to  the  home  of  bis 
parents.  It  Is  claimed  by  defendants  that 
said  written  order  purporting  to  be  signed 
by  John  E).  Love,  and  by  means  of  which 
said  marriage  license  was  secured,  was  a 
fictitious  or  bogus  order.  The  plaintiff  testi- 
fied that  after  the  night  of  the  marriage  her 
bnaband  visited  her  about  seven  times,  and 
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that  he  wonld  come  In  the  evening,  and  stay 
with  her  nntll  aboat  S  o'clock  the  next  morn- 
ing, when  be  would  go  home  to  bis  parents, 
in  order  to  prevent  them  from  having  Icnowl- 
-edge  that  he  was  staying  with  her;  but  that 
finally  the  husband,  on  the  9th  day  of  July, 
1900,  left  the  state,  and  wholly  abandoned 
plalndtr. .  She  also  testified  that  her  husband 
was  kind  and  affectionate  to  her  after  their 
marriage,  and  that  after  his  disappearance  a 
child  was  born  to  her,  of  which  he  was  the 
father.  Also  that  after  her  husband  bad 
Abandoned  her  she  met  defendant  John  E. 
Love  on  the  highway,  and  spoke  to  him, 
-calling  him  "Mr.  Love,"  when  he  said  to  her, 
"Well,  you  and  Rainey  is  married,  are  you?" 
to  which  she  answered,  "Yes,  sir,"  whereupon 
he  said,  "Well,  T.  sent  Balney  off.  He  shan't 
live  with  you."  And  It  was  further  shown 
by  a  witness  In  the  case  that  shortly  prior 
-to  the  husband's  departure  from  the  country 
he  had  heard  the  defendant  Cynthia  A.  Love 
«ay  to  her  son,  John  Rainey  Love,  that  'she 
would  give  him  $1,500  If  he  would  leave. 

On  the  trial  the  plaintiff,  over  the  ob- 
jections of  the  defendants,  was  permitted 
to  prove  that  the  latter  were  opposed  to 
the  marriage.  The  defendants  offered  to 
prove  a  conversation  had  with  the  said  son 
soon  after  the  marriage,  in  which  he  said 
that  he  "was  compelled  to  marry  plaintiff 
on  account  of  threats  made  against  him  by 
her  brothers;  that  they  threatened  to  kill 
falm,  and  that  was  the  reason  he  married 
ber."  The  court,  upon  objection  of  plain- 
tiff, excluded  the  evidence.  When  John  E. 
Love  was  testifying,  the  plaintiff,  against 
defendants'  objections,  was  allowed  to  ques- 
tion him  as  to  his  financial  condition.  This 
Is  assigned  by  appellant  as  error,  as  was 
the  refusal  of  the  court  to  permit  defendants 
to  read  an .  entire  letter  of  witness  Heady 
to  appellant  John  E.  Love,  the  part  omitted 
being  the  postscript,  which  was  as  follows: 
"Yon  can  get  out  of  this  by  giving  me  five 
hundred  dollars,  or  I  will  fill  you  with  lead." 
Appellants  also  allege  error  In  the  giving 
and  refusing  of  Instructions  by  the  trial 
court,  the  admission  and  rejection  of  testi- 
mony, that  the  verdict  is  excessive,  and  oth- 
er errors,  for  which  they  ask  a  reversal  of 
the  case.  Including  the  assignment,  urged 
with  much  persistence,  that  under  the  testi- 
mony the  plaintiff  was  not  entitled  to  re- 
•cover. 

We  believe  that  under  the  law  there  was 
ample  evidence  to  support  tbe  finding  of 
the  Jury.  We  will  not  undertake  to  answer 
defendants'  contention  as  to  the  credibility 
of  the  evidence,  nor  their  assumption  that 
on  the  facts  the  verdict  is  not  supported  by 
the  testimony.  It  is  sufficient  to  say  that,  if 
plaintiff's  evidence  is  to  be  believed — and 
her  credibility  was  not  assailed — the  defend- 
ant John  E.  Love  was  instrumental  in  indu- 
cing the  husband  to  abandon  his  wife.  And, 
If  the  testimony  of  another  unlmpeacbed 
-witness  Is  true,  the  defendant  wife  was  also 


instrumental  In  Inducing  her  son  to  leave 
plaintiff  and  the  country.  And,  notwith- 
standing tbe  husband  bad  seduced  plaintifiT, 
and  married  her  reluctantly,  yet.  If  It  was 
true  that  after  the  marriage  he  was  kind 
and  affectionate  to  his  wife,  the  acts  of  tbe 
defendants  in  alienating  his  affections  and 
causing  him  to  separate  from  her  was  not 
only  a  moral,  but  a  legal,  wrong.  And  be- 
cause they  had  the  right,  as  parents,  to  ob- 
ject to  the  marriage  of  their  son  to  the  plain- 
tiff, did  not  Justify  them,  after  said  m&r- 
rlage  had  been  consummated,  In  seeking, 
without  cause,  to  disrupt  the  marriage  tie. 
The  plaintiff's  deplorable  situation,  caused 
by  the  son's  act,  should  have  appealed  to 
their  better  natures,  and  Impelled  tbem  to 
have  offered  shelter  and  protection  to  tbe 
Victim. 

Where  the  parents  have  wrongfully  indu- 
ced and  caused  their  son  to  abandon  his 
wife,  she  has  a  right  of  action  against  them 
for  injuries.  Nichols  v.  Nichols,  147  Mo. 
387,  48  S.  W.  947.  "A  husband  may  main- 
tain an  action  for  enticing  away  his  wife,  or 
Inducing  her  to  live  apart  from  him,  and 
this  whether  the  wrongdoer  be  the  father  of 
tbe  wife  or  any  other  person.  But  merely 
allowing  the  wife  to  come  and  remain  In  bis 
house,  by  a  stranger^-and  much  less  her  fa- 
ther— from  good  motives,  will  not  give  the 
husband  a  right  of  action."  Modlsett  v.  Mc- 
Plke,  74  Mo.  636;  Bennett  v.  Smith,  21 
Barb.  439.  The  law  Is  correctly  stated  In 
Hodgkinson  v.  Hodgkinson,  43  Neb.  269,  61 
N.  W.  577,  27  L.  R.  A.  120,  47  Am.  St 
Rep.  759,  as  follows:  "We  concede  that  In 
cases  of  this  sort  there  Is  a  distinction  be- 
tween tbe  liability  of  parents  and  that  of 
strangers,  but  the  distinction  Is  only  In  what 
will  Justify  their  Interference.  Parents  may 
often  be  Justified  In  Interfering  in  the  do- 
mestic affairs  of  their  children,  where  stran- 
gers would  not;  but  even  parents  cannot 
go  so  far  as  to  break  up  a  family  without 
Just  cause  or  excuse,  and  It  is  not  for  the 
plaintiff  to  prove  that  no  such  cause  ex- 
isted, but  It  Is  for  tbe  defendants  to  prove 
that  such  cause  did  exist." 

Defendants  object  to  Instructions  Nos.  1, 
3,  4,  and  5,  given  for  the  plaintiff.  It  seems 
to  us  that  all  said  Instructions  except  No.  4 
are  free  from  criticism,  and  that  they  em- 
body the  law,  couched  in  appropriate  lan- 
guage expressive  of  the  foregoing  views  of 
this  court  And  because  they  fall  to  require 
the  Jury  to  find  that  the  acts  of  defendants 
were  wrongful  can  make  no  difference,  if 
they  find  such  acts  were  Intentional.  If 
one  Intentionally  entices  tbe  husband  to  sep- 
arate from  the  wife,  the  law  Implies  a  wrong. 
The  Instructions  amount  to  a  declaration  by 
the  court  that  the  intentionally  doing  of 
the  act  charged  is  in  law  a  wrongful  act 
To  separate  man  and  wife  Is  in  Itaelf  a 
wrongful  and  unlawful  act,  the  doing  of 
which  intentionally  is  wrongful  and  unlaw- 
ful.   Instruction  No.  4  directs  tbe  Jury  that. 
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If  tb^  find  that  tbe  defendants'  acta  were 
wanton  and  maliclooB,  tbey  might  asseas 
tgalnnt  defendants  punitive  damages.  And 
whether  the  evidence  showed  that  defendants 
acted  wantonly  or  maliciously  Is  Immaterial, 
for  the  Jury,  In  effect,  found  that  they  did 
not,  refusing  to  assess  such  punitive  dam- 
ages, which  left  defendants  no  cause  for  com- 
plaint OD  account  of  said  instruction. 

Jt  is  also  claimed  that,  the  Judgment  be- 
ing a  Joint  Judgment  against  both  defendants, 
and  no  Joint  cause  of  action  alleged,  it  can- 
not stand.  It  is  true  tliat  the  petition  is 
defective  in  that  respect,  but  it  was  an  ap- 
parent misjoinder,  and  tbe  defendants  should 
liave  taken  advantage  of  it  by  demurrer, 
and,  liaving  failed  to  do  so,  it  was  too  late 
after  trial  and  Judgment  to  make  objection 
for  that  cause.  See  section  672,  Rev.  St. 
1899,  which  provides  ttiat  no  Judgment  sliall 
be  reversed  "for  tbe  want  of  any  allegation 
or  averment  on  account  of  which  omission 
a  demurrer  could  have  been  sustained." 

Defendants  claim  tliat  they  were  preju- 
diced by  the  action  of  the  court  in  excluding 
from  tbe  jury  the  postscript  of  the  letter  of 
witness  Heady  addressed  to  defendant  John 
K  Love,  and  hereinbefore  quoted.  As  the 
witness  denied  tliat  he  wrote  tlie  postscript, 
which  could  have  been  written  by  some  one 
else,  the  burden  was  upon  the  defendants 
to  show  that  It  was  the  handwriting  of  the 
witness,  which  they  failed  to  do.  Therefore 
the  court  properly  excluded  it  from  the  con- 
sideration of  the  Jury.  In  any  event,  as  tbe 
object  of  its  Introduction  was  to  show  the 
ill  will  of  said  witness  to  said  defendant, 
he  could  not  have  been  injured  by  the  action 
of  the  court  in  that  respect,  as  that  fact  liad 
already  been  abundantly  established. 

And  it  was  not  error  in  the  court  refusing 
defendants'  offer  to  prove  that  tbe  son  stated 
to  the  father  that  be  was  compelled  to  mar- 
ry plaintiff  by  reason  of  tbe  threats  of  her 
brothers  to  kill  him  if  he  did  not  do  so.  It 
is  well-settled  law  that  hearsay  evidence,  as 
a  rule,  is  not  admissible.  Dunn  v.  Aultman, 
60  Mo.  App.  231;  Fougue  v.  Burgess,  71  Mo. 
389. 

Tlie  further  contention  that  tbe  court  err- 
ed in  admitting  plaintiff  to  prove  the  finan- 
cial condition  of  the  defendants  is  also  with- 
out merit.  Beck  v.  Dowell,  111  Mo,  506,  20 
S.  W.  209,  33  Am.  St.  Rep.  647;  Hartpence  v. 
Risers.  143  Mo.  628,  45  S.  W.  650.  And  it  is 
further  insisted  tliat  it  was  error  to  permit 
witness  Heady  to  testify  to  the  declarations 
of  defendant  John  B.  Love,  wherein  he  re- 
fused to  consent  to  his  son  marrying  plaintiff. 
There  is  no  denying  that  he  had  the  right,  as 
tbe  father,  to  refuse  his  assent  to  said  mar- 
riage, and  be  incurred  no  liability  in  so  do- 
ing: and  the  fact  that  he  did  so  was  not  a 
matter  for  tbe  consideration  of  the  Jury. 
Yet  be  could  not  have  been  prejudiced  there- 
by, as  all  the  circumstances  and  tbe  evi- 
dence in  tbe  case  went  to  show  such  a  state 
at  facts.  And,  If  we  understand  the  rec- 
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ord  properly,  it  was  practically  admitted  tliat 
defendants  were  opposed  to  the  marriage. 

Lastly,  the  defendants  contend  tliat  the 
verdict  of  the  Jury,  which  vraa  for  $2,250, 
was  excessive,  and  the  result  of  prejudice 
and  passion.  In  Morgan  v.  Ross,  74  Mo. 
318,  tbe  court  used  tbe  following  language: 
"Tbe  amount  of  tbe  damages  in  such  cases 
is  considered  a  question  peculiarly  within 
the  province  of  tbe  Jury,  and  as  one  which 
cannot,  from  tbe  very  nature  of  things,  be 
estimated  or  computed  upon  any  mere  com- 
pensative or  pecuniary  basis;  and  courts  cer- 
tainly would  not  interfere  with  a  verdict  in 
this  or  in  kindred  cases  where  there  is  no 
scale  whereby  tbe  damages  can  be  graduat- 
ed with  certainty,  unless  proof  be  introdu- 
ced showing  flagrant  abuse  of  those  pow- 
ers which  the  law  tiad  confided  to  the  In- 
telligence and  good  sense  of  the  Jury."  See 
Hartpence  v.  Rogers,  143  Mo.  623,  46  S.  W. 
650.  We  will  not  undertake  to  measure  the 
depths  of  plaintlfTs  grief  and  humiliation, 
nor  the  weight  of  the  burden  which  must  rest 
BO  heavily  upon  her  in  her  abandonment  and 
isolation  from  society.  That  was  the  busi- 
ness of  the  Jury.  Then,  too,  this  matter 
was  brought  to  the  attention  of  the  learned 
Judge  who  tried  the  ease  below,  and  who 
was  in  ^  position  to  much  better  pass  upon 
the  plaintiff's  measure  of  damages  than  is 
this  court,  and  he  did  not  think  the  verdict 
excessive.  To  his  Judgment  in  that  respect, 
it  is  our  opinion,  much  weight  should  be 
given. 

Finding  no  material  error  in  the  case,  tbe 
cause  Is  affirmed.    All  concur. 


CITY  OF  DB  SOTO  ex  rel.  IRWIN  v.  SHOW- 
MAN. 

(Court  of  Appeals  at  St.  Louis,  Mo.    March  3, 
1903.) 

MUNICIPAL   CORPORATIONS— BPKCIAL   ASSESS- 

MBNTS-ESTIMATB9— SinSIOSSION 

—CONTRACTS. 

1.  Under  Rev.  St  1899,  J  5858,  providing  that 
an  estimate  of  the  cost  of  any  municipal  im- 
provement shall  be  made,  sach  au  estimate  is  a 
prerequisite  to  the  letting  of  a  contract  for  an 
improvement. 

2.  No  contract  can  be  entered  Into  for  a  mu- 
nicipal improvement  at  a  price  exceeding  the 
estimate  of  its  probable  cost, 

3.  In  an  action  to  recover  on  a  tax  bill  for  a 
street  improvement,  it  was  in  issne  whether  an 
estimate  of  tbe  work  had.  been  made.  It  ap- 
peared that  an  engineer  had  made  an  estimate 
at  the  request  of  one  of  the  councilmen,  and  the 
councilman  testified  that  be  filed  it  with  the 
city  clerk.  One  who  was  city  clerk  at  the  time 
denied  any  filing,  and  the  one  who  became  city 
clerk  afterwards  stated  that  he  had  made  search 
among  the  records,  but  could  not  find  any  such 
estimate.  Held,  that  the  evidence  showed  that 
no  such  estimate  was  ever  submitted  to  the 
council, 

4.  An  ordinance  for  a  street  improvement  un- 
dertook to  fix  the  grade  by  reference  to  a  "da- 

f  1.  See  Municipal  Corporattons,  vol,  St,  Cent  Ola. 
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tDin  plane"  as  fixed  by  certain  ordinance  "Mo. 
— ."  The  ordinance  which  purported  to  estab- 
lish the  grade  specified  numerous  elerations 
above  the  datum  plane,"  but  the  number  of  the 
ordinance  prescribmg  the  plane  was  left  blank, 
and  in  an  action  to  enforce  a  tax  bill  tor  the 
improreilient  uo  such  ordinance  was  introduced, 
and  the  engineer  who  it  was  claimed  fixed  the 

frade  testified  that  the  grade  he  fixed  was  the 
rst  grade  ever  fixed,  and  that  having  no  ordi- 
nances to  go  by  he  established  the  grade  him- 
self. Held,  that  no  grade  of  the  street  was  es- 
tablished. 

5.  Under  Rev.  St.  1899,  $  6880.  requiring  that 
contracts  for  municipal  improvements  shall  be 
let  on  plans  filed  ycith  the  city  clerk,  a  contract 
for  an  improvement,  the  plans  for  which  were 
not  filed  with  the  clerk,  is  invalid. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;  Frank  R.  Dearlng,  Judge. 

Action  by  the  city  of  De  Soto,  on  the  re- 
lation of  H.  B.  Irwin,  against  W.  A.  Show- 
man. From  a  judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

Sam  Byrns,  for  appellant  Green  &  Bean, 
for  respondent 

Statement  of  Facta  and  Opinion. 

GOODE,  J.  Respondent  Is  the  owner  of  a 
lot  In  the  city  of  De  Soto,  Mo.,  which  la  a 
city  of  the  third  class.  Said  lot  fronts  on 
Fifth  street,  between  Boyd  and  Kelley 
streets,  in  said  city,  and  this  action  was  In- 
stituted to  recover  on  a  special  tax  bill  for 
$70.35  issued  to  pay  for  grading,  macadam- 
izing, graveling,  curbing,  and  guttering  Fifth 
street  between  said  other  streets,  on  a  con- 
tract made  by  the  city  of  De  Soto  with  the 
relator,  Irwin,  on  or  about  June  20,  1900. 

The  defenses  set  up  In  the  answer  are  as 
follows:  (1)  The  city  council  did  not  declare 
by  ordinance  It  was  necessary  to  pave,  mac- 
adamize, gravel,  and  grade  Fifth  street  (2) 
The  council  passed  no  ordinance  declaring 
that  in  its  Judgment  the  general  revenue 
fund  of  the  city  was  not  In  condition  to  war- 
rant an  expenditure  from  that  fund  for  bring- 
ing Fifth  street  to  grade.  (3)  No  ordinance 
wab  published  for  two  weeks  in  regard  to 
the  Improvement  of  Fifth  street  (4)  No  or- 
dinance was  passed  to  assess  the  cost  of 
bringing  said  street  to  grade,  nor  for  levy- 
ing tax  bills  against  said  lots  to  pay  for  the 
grading.  (5)  No  estimate  of  the  cost  of  the 
work  necessary  to  be  done  was  made  by  the 
city  engineer  or  other  proper  officer  and  sub- 
mitted to  the  council.  (6)  The  contract  was 
not  let  by  competitive  bidding.  (7)  The  con- 
tract was  let  to  the  relator  at  an  adjourned 
meeting  of  the  council,  although  the  award- 
ing of  the  contract  bad  been  previously  post- 
poned to  the  next  regular  meeting.  (8)  Irwin 
did  not  sign  the  contract  with  the  city.  (8) 
No  plans  and  specifications  of  the  work  were 
filed  with  the  city  clerk  before  or  after  the 
bid  was  received.  (10)  The  contract  was 
awarded  against  the  protest  of  the  owners  of 
the  abutting  property. 

I^e  proceedings  of  the  city  council  pre- 
liminary to  the  awarding  of  the  contract  In 


question  were  exceedingly  Irregular,  and 
proof  of  what  tbey  were  rests  largely  on  oral 
testimony,  no  record  haying  beea  kept  of 
many  acta.  At  the  CMiduslon  of  the  evi- 
dence the  issues  were  submitted  to  the  cir- 
cuit Judge  for  decision  without  declarations 
of  law  being  requested  by  either  side,  and 
hence.  In  so  far  as  there  Is  substantial  con- 
flict In  the  testimony,  this  court  is  bound 
to  accept  the  Judgment  of  the  court  below,  as 
a  finding  of  the  disputed  facts  in  favor  of 
the  respondent 

The  first  four  defenses  were  overthrown, 
we  think,  by  the  recorded  proceedings. 

Overlooking  several  minor  objections  to  the 
validity  of  the  tax  bill,  we  will  take  up  the 
more  Important  points  made  against  its  va- 
lidity. 

(a)  The  first  is  that  no  estimate  was  sub- 
mitted to  the  council  of  the  cost  of  the  con- 
templated improvement  and  that  the  con- 
tract price  exceeded  the  estimates  actually 
made  but  not  submitted.  Such  an  estimate 
Is  a  prerequisite  to  the  letting  of  a  contract 
for  a  street  improvement  of  the  sort  which  Is 
the  basis  of  this  controversy.  Rey.  St.  1889, 
i  5858;  City  of  Independence  y.  Brigga  (K. 
C.)  58  Mo.  App.  241;  aty  of  Marshall  v. 
Rainey  (BL  C.)  78  Mo.  App.  416;  Wheeler  y. 
Poplar  Bluff,  149  Mo.  36,  49  S.  W.  1088;  Mills 
y.  Detroit  95  Mich.  422,  54  N.  W.897;  Worth- 
Ington  y.  Covington,  82  Ey.  265.  It  Is  also 
the  law  that  no  contract  can  be  entered  Into 
for  such  street  work  at  a  price  exceeding  the 
estimate  of  its  probable  cost  Citations  su- 
pra. 

In  the  present  case  there  was  evidence 
tending  to  in-ove  three  estimates  were  made, 
but  said  evidence  tends  strongly  to  show  that 
neither  of  them  was  submitted  to  the  coun- 
cil, and  shows  positively  that  one  of  them 
was  never  submitted  to  it  or  even  placed  on 
file  with  the  clerk.  Two  of  the  estimates 
were  made  by  an  engineer  employed  by  the 
city  council  for  that  purpose  by  the  name  of 
Klnsey,  and  his  testimony  la  that  the  two 
did  not  vary  more  than  $300;  and  that  each 
of  them  was  much  below  the  price  at  which 
the  work  was  let  to  the  contractor,  Irvrin. 
Mitchim,  who  was  dty  clerk  when  the  bids 
were  advertised  for  and  received,  testified 
that  the  contract  was  awarded  on  the  Kln- 
sey estimates. 

Reliance  Is  placed  on  a  subsequent  esti- 
mate made  by  an  engineer  named  McOIa- 
shon,  which  was  higher  than  the  contract 
price.  All  that  appears  about  McGiashon's 
estimate  Is  that  be  made  it  after  Elnsey  had 
made  two,  and  that  a  couucllman  by  the 
name  of  Lovett,  who  was  chairman  of  the 
street  committee,  said  he  had  charge  of  Mc- 
Giashon's estimate;  but  It  was  not  ahcwn 
how  McGlashon  came  to  act  In  the  matter  or 
who  authorized  him  to  act  Lovett  testified 
as  follows:  "Q.  Did  you  have  charge  of  tltls 
c&:imate?  A.  Only  charge  of  It  there  was. 
They  gave  me  a  copy  of  the  specifications 
and  left  the  rest  with  engineer,  McGlashon. 
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Q.  What  did  yon  do  with  them?  A.  I  turn- 
ed them  over  to  the  engineer.  I  said  Mr. 
Kinsey  was  the  engineer.  He  was  employ- 
ed by  the  city  tbe  first  time  tlie  estimate 
was  made  on  Fifth  street  His  estimate  was 
filed  with  Mr.  Mitcliim  (the  city  cleric),  and 
after  that  I  don't  linow,  where  they  went 
And  afterwards  Mr.  Klnsey  came  down  and 
made  some  cbauges  in  it,  and  made  another 
estimate;  or,  I  believe,  I  wrote  Mr.  Kinsey 
to  come  down  and  make  an  estimate.  I  bad 
no  estimate  from  Mr.  Kinsey  while  I  was  in 
<ffiee." 

It  was  shown  by  the  relator,  Irwin,  who 
bad  become  dty  clerk  before  the  trial,  that 
be  had  made  diligent  search  among  the  dty 
records  for  McOlashon's  estimate,  and  could 
net  find  it  there,  and  that  nothing  of  the 
kind  was  turned  over  to  him  as  clerk.  It 
should  be  stated,  further,  that  there  was  no 
record  of  the  submission  of  any  estimate  of 
the  cost  of  any  work  to  the  council,  the 
whole  matter  resting  in  parol,  and  Mitchim, 
who  was  clerk  when  the  proceedings  were 
bad,  swore  that  McGlaahon  did  not  make  an 
estimate  at  all,  or,  if  he  did,  be  (Mitchim) 
never  saw  it  nor  was  It  before  the  council. 

(b)  The  grade  of  the  street  was  not  estab- 
lished. An  ordinance  was  enacted  which 
ondertook  to  fix  the  grade  by  reference  to  a 
"datum  plane"  (so-called)  as  fixed  by  "Ordi- 
nance So.  — ."  The  ordinance  wUch  pur- 
ported to  establish  the  grade  specified  numer- 
ous elevationB  above  said  "datum  plane"  at 
different  points  along  the  street,  but  the  num- 
ber of  the  ordinance  prescribing  the  datum 
plane  was  left  blank  as  indicated,  and  no 
such  ordinance  was  introduced  in  evidence, 
and  the  testimony  tends  to  show  none  was 
ever  passed.  Now,  as  to  the  bearing  of  this 
omission  on  the  merits.  We  have  the  testi- 
mony of  Kinsey,  the  engineer  employed  to 
fix  the  grade,  concerning  how  he  proceeded, 
and  it  is  of  the  following  tenor:  "Q.  You  es- 
tablished a  grade  the  first  time  you  came 
down  to  De  Soto  to  survey  Fifth  street?  A. 
I  don't  remember;  it  was  some  time  in  1900. 
Q.  Ton  paid  no  attention  to  the  ordinance 
passed  then?  A.  The  grade  I  fixed  was  the 
first  grade  that  had  ever  been  fixed.  Q.  Tou 
was  directed  to  go  and  establish  a  grade? 
A.  Tea,  sir.  Q.  lou  know  whether  this  was 
established  with  reference  to  any  city  ordi- 
nance in  October,  1899?  A.  No,  sir;  I  don't 
know  anything  about  it  Q.  I  will  ask  you 
if  yoo  established  that  grade  or  provided  for 
the  doing  of  that  wwk  under  that  ordinance? 
A  I  made  a  statement  similar  to  this;  I 
don't  see  anything  to  enable  me  to  Identify 
fignres.  Q.  Ton  had  no  ordinance  to  go  by? 
A  I  took  the  trouble  to  inquire  if  there  was 
an  ordinance.  Q.  Then  you  proceeded  to  es- 
tabllsb  one  yourself?    A  Tes,  sh:." 

He  further  swore  that  the  plans  and  spec- 
ifications be  made  would  fit  one  grade,  so 
far  as  the  surface' Improvement  of  the  street 
was  concerned,  as  well  as  another,  but  that 
there  would  be  a  difference  in  the  cost  of  the 


contemplated  Improvement  according  to  the 
grade  established;  which  is  obviously  true, 
as  a  grade  requiring  much  filling  and  exca- 
vating would  cost  more  than  one  requiring 
little.  Abutting  property  owners  cannot  be 
taxed  with  the  cost  of  bringing  a  street  to  a 
grade  never  established  by  the  city  govern- 
ment and  the  evidence  shows  the  present 
tax  bill  includes  expense  of  that  kind.  As 
above  stated,  Kinsey's  estimate,  which  was 
the  only  one  on  file  or  before  the  council, 
fell  far  below  the  price  at  which  the  con- 
tract was  let  to  Irwin. 

(c)  Further,  Mitchim  swore  no  plans  and 
specifications  for  the  work  were  ever  filed,  and 
that  at  least  one  other  contractor  who  wished 
to  bid  called  at  the  clerk's  office  to  see  the 
plans  and  specifications,  and,  finding  none, 
submitted  no  bid.  The  statutes  require  such 
contracts  to  be  let  on  plans  and  specifications 
filed  with  the  city  clerk.  Rev.  St  1899.  i 
5860. 

So  far  as  we  can  see,  the  contractor,  Ir- 
win, did  his  work  well  and  complied  with 
his  contract;  but  with  the  best  will  in  the 
world  to  help  him  collect  the  money  he  earn- 
ed, we  have  been  unable,  after  the  most  care- 
ftil  scrutiny,  to  find  facts  in  the  record  which 
lead  us  to  doubt  the  propriety  of  the  circuit 
court's  Judgment,  much  less  set  it  aside. 
That  Judgment  is  therefore  affirmed. 

BLAND.  P.  J.,  and  RBTBURN,  J.,  concur. 


MORTON  T.    SUPREME  COUNCIL  OF 
ROYAL  LEAGUE.* 

(Court  of  Appeals  at  St.  Lonis,  Mo.    March  3, 
1903.) 

BENEFIT  CERTIFICATE— CONSTRUCTION— SUB- 
SEQUENT BY-LAWS— LIMITATION  OF  LIABIL- 
ITY—FOREIGN LAWS— PLEADING— INTERVEN- 
TION—TIME  OF  MOTION. 

1.  Where  a  beneficial  association  had  so  in- 
terpreted its  contracts  as  to  render  Itself  liable 
thereunder  though  the  certificate  holder  com- 
mitted suicide  while  saue,  by  providing  that  the 
company  should  not  be  liable  if  insured  commit- 
ted suicide  within  two  years  after  the  issuance 
of  the  certificate,  and  by  thereafter  passing  by- 
laws that  if  insared  committed  suicide  bis  benefi- 
ciary should  be  entitled  to  only  one-half  of  the 
face  of  the  policy,  it  could  not  be  contended 
that  a  certificate  was  invalidated  by  suicide  on 
the  ground  of  public  policy. 

2.  Where,  in  an  action  on  a  policy  made  in 
Illinois  and  subject  to  its  laws,  such  laws  re- 
lating to  the  defense  urged  were  not  pleaded, 
defendant's  liability  must  be  determined  ac- 
cording to  the  common  law. 

3.  A  benefit  certificate  bound  insared  to  com- 
ply with  all  the  laws  and  usages  of  the  society 
then  in  force  or  which  migbt  be  thereafter 
adopted  by  the  order.  At  the  time  the  cer- 
tificate was  issued  one  of  the  by-laws  provid- 
ed that,  if  any  member  should  commit  suicide 
within  two  years,  defendant  should  be  liable  for 
one-half  of  the  face  of  the  policy,  and  thereafter 
such  by-law  was  amended  at  various  times  until 
it  finally  provided  that  if  any  member  should 
die  by  suicide  his  beneficiary  should  only  re- 
ceive one-half  of  the  certificate.    Held,  that  the 
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proviaioD  of  the  certificate  requiring  comidi- 
ance  with  future  regulations  related  only  to 
■uch  regulations  aa  effected  the  member's  du- 
ties as  a  member,  and  that  such  member  was 
therefore  not  bound  by  the  by-law  as  amended. 
4.  Motions  to  intervene  in  an  action  and  to 
be  substituted  as  curator  for  the  plaintiff,  not 
filed  until  after  judgment,  were  properly  over- 
TQled. 

Appeal  from  St.  Louis  Circuit  Court. 

Action  by  Gertrude  F.  Morton,  by  William 
G.  Elcliardson,  curator,  against  the  Supreme 
Council  of  the  Royal  League.  From  a  judg- 
ment In  favor  of  plaintlfl,  defendant  ap- 
peals.   Affirmed. 

Louis  R.  Steber,  for  appellant  Wm.  R. 
Gentry,  for  respondent 

Statement  of  Facts  and  Opinion. 

GOODE,  J.  Plaintiff's  petition  states 
that  William  O.  Richardson  Is  public  admin- 
istrator and  ex  officio  public  curator  of  the 
city  of  St  Louis,  in  charge  of  the  estate  of 
Gertrude  F.  Morton,  a  minor;  that  on  June 
26,  1893,  the  appellant  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Illi- 
nois, Insured  the  life  of  Charles  Morton  for 
the  benefit  of  said  Gertrude  In  the  sum  of 
$4,000,  the  certificate  of  Insurance  being 
pleaded  In  full;  that  said  Charles  Morton 
died  May  6,  1900,  having  complied  with  the 
regulations  governing  the  appellant  associa- 
tion, with  his  certificate  In  full  force;  that 
appellant  refused  to  pay  the  amount  of  the 
certificate  or  any  part  thereof,  wherefore 
judgment  was  demanded  for  the  same. 

The  answer  was  as  follows  (omitting  cap- 
tion): 

"NoTV  again  comes  defendant,  and,  by 
leave  of  court  first  had  and  obtained,  flies 
this  its  second  amended  answer  to  plaintUCs 
petition,  and  denies  each  and  every  allega- 
tion thereof  as  therein  stated. 

"Defendant,  further  answering,  says  that 
it  Is  a  corporation,  duly  Incorporated  under 
the  laws  of  the  state  of  Illinois  as  a  fraternal 
beneficial  association,  order,  or  society;  that 
now,  at  and  prior  to  the  times  hereinafter 
mentioned,  it  has  operated  and  still  oper- 
ates as  such  under  the  laws  of  the  states  of 
Illinois,  Missouri,  and  other  states,  and  that 
It  is  duly  licensed  to  operate  in  said  states 
as  a  fraternal  beneficial  association  as  in  the 
laws  of  said  states  defined;  that  in  conformi- 
ty with  the  laws  of  the  state  of  Illinois  per- 
taining to  fraternal  beneficial  associations, 
and  as  In  said  laws  of  the  state  of  Illinois 
provided  and  defined,  the  defendant  asso- 
ciation was  and  Is  formed,  organized,  and 
carried  on  for  the  sole  benefit  of  its  members 
and  beneficiaries,  and  not  for  profit;  that  It 
has,  and  always  has  had,  a  lodge  system 
with  ritualistic  form  of  work  and  a  repre- 
sentative form  of  government;  that  It  has 
made  and  still  makes  provision  for  the  pay- 
ment of  benefits,  In  case  of  death,  out  of  a 
fund  derived  from  assessments  collected 
from  Its  members;    that  Its  death  benefits 


are  payable  only  to  the  families,  heirs,  blood 
relatives,  affianced  husband,  or  affianced  -wife 
of,  or  to  persons  dependent  upon, the  member: 
tbjit  It  operates  and  conducts,  and  always 
has  operated  and  conducted,  its /business  as 
such  fraternal  beneficial  association,  order, 
or  society,  under  the  provisions  of  the  laws 
of  the  state  of  Illinois  as  hereinbefore  de- 
fined and  set  forth;  that  It  does  not  do,  and 
never  has  done,  what  Is  known  as  the  busi- 
ness of  life  Insurance  anywhere,  or  at  any 
time,  and  is  not  a  life  Insurance  corporation, 
and  that  Its  principal  office  now  and  always 
has  been  located  in  the  city  of  Chicago  and 
state  of  Illinois. 

"Defendant  further  answering,  says  that 
it  operates  and  conducts  its  business  tbrong-h 
subordinate  bodies  loiown  as  subordinate 
councils,  and  that  its  subordinate  councils, ^n- 
der  defendant's  constitution  and  by-laws,  are 
authorized  to  admit  acceptable  persons  to 
beneficiary  membership;  that  each  member 
of  the  order  has  a  voice  and  vote  In  the  gov- 
ernment and  management  of  the  order, 
through  duly  elected  representatives,  as  pro- 
vided by  its  constitution  and  by-laws,  duly 
enacted  by  defendant,  through  such  elected 
representatives,  as  members  of  Its  Supreme 
Council,  or  governing  body. 

"Defendant  further  answering,  admits  that 
one  Charles  Morton,  while  a  resident  of  the 
city  of  Chicago,  state  of  Illinois,  and  in  said 
city  and  state,  duly  presented  his  written 
application  for  membership  to  one  of  defend- 
ant's subordinate  councils,  known  aa  Bank- 
ers^ Council,  No.  66,  located  at  Chicago,  la 
the  state  of  Illinois,  and  that  in  said  appli- 
cation, duly  signed  by  him,  and  as  a  condi- 
tion precedent  to  being  made  a  beneficiary 
member  of  the  defendant  association  or  or- 
der, he  agreed  in  said  application  to  comply 
with  all  its  laws,  rules,  and  usages  then  In 
force  or  which  might  be  thereafter  adopted 
by  the  defendant  order;  that  thereupon  be 
was  duly  Initiated  in  said  Bankers'  Council. 
and  a  benefit  certificate  of  defendant,  Ko. 
4,073,  was  Issued  and  delivered  In  said  city 
and  state  .aforesaid  to  said  Charles  Morton 
on  June  19,  A.  D.  1889,  In  which  Pauline  B. 
C.  Morton,  wife  of  the  said  Charles  Morton, 
was  made  the  beneficiary. 

"Defendant  further  states  that  the  said 
benefit  certificate  No.  4,973,  issued  aa  afore- 
said, was  In  form,  substance,  and  language 
identical  with  the  benefit  certificate  set  forth 
in  plaintiff's  petition,  saving  and  excepting 
the  date,  number,  and  the  name  of  the  bene- 
ficiary, and  contained  a  clause  therein  read- 
ing as  follows:  'Upon  condition  that  the  said 
member  [meaning  Charles  Morton]  complies 
in  future  with  the  laws,  rules,  and  regula- 
tions now  governing  the  said  council  and 
fund,  or  that  may  hereafter  l>e  enacted  by 
the  Supreme  Council  to  govern  said  council 
and  fund,  all  of  which  are  also  made  a  part 
and  parcel  of  this  contract';'  that  said  bene- 
fit certificate  was  duly  accepted  In  writing 
by  said  Charles  Morton,  on  the  face  thereof. 
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In  words  as  follows:  1  accept  this  certlflcate 
on  the  condltlong  named  therein'— and  duly 
evidenced  by  hla  eignatnre  thereto  attached. 

"Defendant  further  says  that  It  was  and 
la  provided  tn  Its  constitution  and  by-laws 
that  a  member  may  at  any  time  surrender 
his  benefit  certlflcate  and  change  his  bene- 
ficiary, and  that  In  pursuance  of  said  pro- 
vision of  defendant's  constitution  and  by- 
laws, and  with  the  consent  of  defendant,  the 
said  Charles  Morton,  on  June  26,  1893,  while 
still  a  resident  of  said  city  of  Chicago,  and 
a  member  of  said  Bankers'  Council,  surren- 
dered the  original  benefit  certificate  as  afore- 
said, and  In  writing  on  the  back  of  the  said 
surrendered  certificate  directed  a  new  bene- 
fit certlflcate  to  be  Issued  and  delivered  to 
him,  payable  to  Gertrude  F.  Morton,  related 
to  him  as  bis  daughter;  that  in  said  benefit 
certlflcate,  as  Issued  and  delivered  by  defend- 
ant to  said  Charles  Morton  In  the  city  of 
Chicago,  state  of  Illinois,  it  was  and  Is  pro- 
vided, among  other  things,  as  a  part  and  par- 
cel of  tbe  contract  therein  made  with  the 
said  Charles  Morton,  as  an  express  'condi- 
tion that  the  said  member  compiles  in  future 
with  the  laws,  rules,  and  regulations  now 
governing  the  said  council  and  fund,  or  that 
may  thereafter  be  enacted  by  the  Supreme 
Council  to  govern  such  council  and  fund,  all 
of  which  are  also  made  a  part  of  this  con- 
tract*; that  the  fund  therein  referred  to  Is 
the  widows'  and  orphans'  benefit  fund,  which 
is  obtained  by  defendant  by  levying  and  col- 
le<.'tlng  assessments  therefor  from  the  benefi- 
ciary members  of  defendant's  association  as 
are  needed,  from  time  to  time,  to  pay  Its 
losses  by  death,  etc.,  and  out  of  which  pay- 
ments to  beneficiaries  are  made,  as  provided 
in  the  constitution  and  by-laws  of  defend- 
ant; that  the  said  Charles  Morton,  in  writ- 
ing, on  the  face  of  such' certlflcate,  by  his 
signature  thereto  subscribed,  accepted  the 
said  certlflcate  on  the  conditions  named  there- 
in, as  In  plaintiff's  i)etltlon  set  forth  and 
stated. 

"Defendant,  further  answering,  says  that 
in  the  exercise  of  its  powers,  through  its  Su- 
preme Council  duly  and  regularly  assembled 
in  the  city  of  Chicago,  state  of  Illinois,  on 
March  13,  1893.  and  on  March  28,  1883,  it 
adopted  a  by-law  which  reads  as  follows: 
'If  any  member  shall,  within  two  years  sub- 
seqnent  to  his  admission  Into  this  order,  die 
by  his  own  act  or  hand,  sane  or  Insane,  his 
beneficiary  or  beneficiaries  shall  receive  only 
one-half  of  the  face  value  of  his  certificate.' 
That  said  by-law  was  promulgated  to  the 
membership  of  defendant's  association,  and 
went  Into  force  a^jd  effect  April  1,  1893. 

"Defendant,  further  answering,  says  that 
at  a  subsequent  session  of  its  Supreme  Coun- 
cil, dnly  and  regularly  assembled  In  the  city 
of  Chicago,  state  of  Illinois,  on  April  27, 
1885,  tbe  said  by-law  as  aforesaid  was  amend- 
ed by  striking  out  the  word  'two'  and  Insert- 
ing In  Ueu  thereof  the  word  'five,'  so  that 
said  by-law  as  amended  reads  as  follows:   'It 


any  member  shall,  within  five  years  subse- 
quent to  his  admission  into  this  order,  dl« 
by  his  own  act  or  band,  sane  or  Insane,  lila 
beneficiary  or  beneficiaries  shall  receive  only 
one-half  of  the  face  value  of  his  certificate.' 
That  said  by-law  was  promulgated  to  the 
membership  of  defendant's  association,  and 
went  into  force  and  effect  May  1,  1895. 

"Defendant,  further  answering,  says  that 
at  a  subsequent  session  of  its  Supreme  Coun- 
cil, duly  and  regularly  assembled  in  the  city 
of  Chicago,  state  of  Illinois,  on  June  17, 
1897,  the  said  by-law  as  aforesaid  (as  adopted 
April  27,  1895)  was  amended  to  read  as  fol- 
lows: 'If  any  member  shall  die  by  his  own 
act  or  hand,  sane  or  Insane,  his  beneficiary 
or  beneflclaries  shall  receive  only  one-half 
the  face  value  of  his  benefit  certificate;'  that 
said  by-law  was  promulgated  to  the  member- 
ship of  defendant's  association,  and  went  In- 
to  force  and  effect  July  1,  1897. 

"Defendant,  further  answering,  says  that 
at  a  subsequent  session  of  its  Supreme  Coun> 
dl,  duly  and  regularly  assembled  In  the  city 
of  Chicago,  state  of  Illinois,  on  April  11, 1899, 
the  said  by-law  as  aforesaid  (as  adopted 
June  17,  1897)  was  amended  by  a  unanlmoiu 
vote  to  read  as  follows:  'If  any  member, 
whether  admitted  heretofore  or  hereafter, 
shall  die  by  his  own  act  or  hand,  sane  or  in- 
sane, his  beneficiary  or  beneflclaries  shall  re- 
ceive only  one-half  of  the  face  value  of  hla 
benefit  certificate.'  That  said  by-law  was 
promulgated  to  the  membership  of  defend- 
ant's association  and  went  into  force  and 
effect  July  1,  1899,  and  was  in  force  and  ef- 
fect at  the  time  of  the  death  of  the  said 
Charles  Morton.  That  said  by-law  Is  now, 
and  was  at  its  adoption,  known  as  law  2, 
section  4,  'Laws  of  the  Royal  League,'  and 
that  said  by-law  forms  part  and  parcel  of 
Its  contract  with  said  Charles  Morton,  and 
was  in  force  and  effect  during  said  Charles 
Morton's  membership  In  the  defendant's  so- 
ciety and  at  the  time  of  his  death. 

"Defendant,  further  answering,  says  that 
said  Charles  Morton,  up  to  the  date  of  bis 
death,  continued  his  membership  in  said 
Bankers'  Council  in  the  city  of  Chicago,  In 
the  state  of  Illinois,  and  that  all  of  his  month- 
ly assessments  and  his  local  council  dues 
were  paid  by  him  in  the  said  city  of  Chicago 
to  the  officers  of  said  Bankers'  Council  in 
Chicago,  and  by  said  ofilcers  paid  over  to  de- 
fendant herein,  in  said  city. 

"Defendant  files  herewith  and  attaches 
hereto  a  complete  copy  of  Its  constitution  and 
by-laws,  as  were  in  effect  at  the  time  of  the 
death  of  the  said  Charles  Morton,  as  a  part 
and  parcel  of  Its  answer  herein,  to  the  same 
extent  and  with  as  full  and  complete  effect 
as  if  they  were  fully  set  out  in  the  body  of 
this  answer,  and  marks  the  same  'Exhibit 
A.' 

"Defendant,  further  answering,  says  that 
the  said  Charles  Morton,  In  the  city  of  St 
Louis,  state  of  Missouri,  on  or  about  the  sixth 
or  seventh  day  of  May,  1900,  died  by  hit 
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own  hand,  and  committed  suicide  by  poi- 
soning himself;  that  In  so  causing  his  own 
death  the  said  Charles  Morton  understood 
and  was  conscious  of  the  physical  nature  and 
consequences  of  his  act,  and  Intended  to  de- 
stroy his  life;  the  defendant  under  Its  con- 
tract is  therefore  only  liable  to  the  bene- 
ficiary, the  said  Gertrude  F.  Morton,  in  the 
sum  of  two  thousand  dollars  ($2,000),  which 
It  has  always  been  ready  and  still  stands' 
ready  to  pay,  and  for  which  amount  (two 
thousand  dollars)  it  consents  that  Judgment 
be  entered  up  against  It 

"Wherefore,  having  fully  answered  and 
consenting  that  a  Judgment  of  two  thousand 
dollars  be  entered  up  against  it,  defendant 
prays  that  upon  such  payment,  and  the  pay- 
ment of  costs  up  to  date,  It  may  stand  dis- 
charged from  further  proceedings,  costs,  or 
expenses  herein." 

A  motion  for  Judgment  on  the  pleadings 
for  the  face  value  of  the  cerOfleate  was  filed 
by  the  respondent,  sustained  by  the  court, 
and  an  appeal  taken.  After  Judgment  had 
been  entered,  certain  motions  to  Intervene 
and  be  substituted  as  curator  were  filed  by 
strangers  to  the  action,  who  claimed  the 
right,  as  against  Richardson,  to  represent 
Gertrude  F.  Morton. 

The  principal  controversy  in  this  case  is  as 
to  whether  the  suicide  by-law  of  the  associa- 
tion, which  was  in  force  at  the  time  of 
Charles  Morton's  death,  constitutes  a  de- 
fense to  plaintiff's  cause  of  action;  but  be- 
fore discussing  that  question  it  is  necessary 
to  consider  the  proposition  advanced  by  the 
defendant's  counsel  that  an  insurance  policy 
payable  to  the  insured  or  his  estate,  or  one 
in  a  fraternal  order  (in  which  the  denomi- 
nated beneficiary  has  no  vested  interest).  Is 
forfeited  by  the  suicide  of  the  Insured  while 
sane,  whether  the  policy  so  provides  or  not 
That  rule,  we  admit,  is  supported  by  much 
authority  as  being  one  phase  of  the  doctrine 
that  a  loss  on  any  contract,  caused  by 
some  act  of  a  party  to  it  which  was  a  viola- 
tion of  the  criminal  law  or  inimical  to  the 
public  weal,  affords  no  right  of  action,  as 
where  a  loss  on  a  policy  covering  property  is 
due  to  the  incendiarism  of  the  owner,  or  the 
holder  of  a  life  policy  payable  to  his  estate 
is  lawfully  killed  in  preventing  him  from 
committing  a  felony.  RItter  v.  Ins.  Co.,  169 
U.  a.  l.m  18  Slip.  Ct  300,  42  L.  Ed.  693. 
There  Is  reason  for  some  applications  of  the 
rule,  but  extending  It  so  as  to  compass  the 
avoidance  of  life  Insurance  contracts  in  the 
event  of  suicide  Is  leas  obviously  reasonable 
than  when  It  is  used  to  defeat  a  recovery  for 
the  loss  of  property  Intentionally  burned  by 
the  owner;  and  this  Is  true  In  several  aspects 
of  the  matter.  If  companies  could  be  made 
to  pay  for  Incendiary  losses  on  property,  the 
crime  of  incendiarism  would  be  encouraged 
to  a  far  greater  extent  than  self-destruction 
would  be  by  leaving  life  insurance  valid  after 
suicide,  both  because  of  the  innate  love  of 
life  and  because  most  life  policies  are  vested 


in  the  beneficiaries,  and  hence  good,  notwitb 
standing  the  suicide  of  the  Insured,  in  the  ab- 
sence of  a  special  proviso  to  the  contrary. 
Then  it  is  to  be  remembered  that  Insorance 
companies  dictate  their  policies,  and  usually 
include  all  the  exceptions  to  liability  they  de- 
sire to  reserve  and  that  the  law  will  permit. 
Moreover,  seIf<lestructlon  always  Indicates, 
If  not  Insanity,  at  least  an  Irresponsible  state 
of  mind,  and  may  well  be  considered  part  of 
the  risk  assumed,  if  not  specially  excluded. 
For  this  reason  the  doctrine  in  question  Is 
not  welcomed  by  all  courts,  and  seemingly 
not  by  those  of  this  state,  which  hold  that 
a  company  doing  a  life  insurance  business 
takes  a  risk  on  an  Insured  person's  life  sub- 
ject to  all  his  human  passions  and  frailties. 
Adm'r  v.  Insurance  Co.,  19  Mo.  506;  McDon- 
ald V.  Triple  Alliance  (St  L.)  67  Mo.  App.  87. 

But  whatever  merit  the  mle  may  possess, 
we  need  not  concern  ourselves  about  It  In  the 
present  case,  for  it  Is  clear  the  defendant  as- 
sociation has  Interpreted  its  contracts  so  as 
to  make  it  inapplicable  to  them.  The  by- 
laws enacted  on  the  subject  of  suicide  im- 
ported that  the  company  understood  its  poli- 
cies or  certificates  had  bound  it  theretofore 
to  pay  stipulated  benefits  In  full,  notwith- 
standing the  death  of  a  member  by  his  own 
hand.  Either  this  Is  true,  or  we  are  driven 
to  the  position,  which  no  one  will  contend 
for,  that  the  society  meant  to  create  instead 
of  diminish  a  liability  on  Its  part  by  those 
by-laws.  Their  wording  shows,  too,  that  the 
company  understood  Its  previous  obligation 
was  to  pay  In  case  of  suicide;  for  they  read 
that  in  the  event  of  the  suicide  of  a  member 
his  beneficiary  shall  receive  only  one-half  of 
the  face  value  of  the  certificate,  and  the 
logical  meaning  of  such  language  is  that 
previously  the  beneficiary  was  entitled  to  the 
full  face  value.  The  company  itself  having 
construed  its  contracts  so  as  to  leave  no 
doubt  about  what  it  Intended  to  insure 
against,  that  constmction  should  be  adopted, 
as  It  contravened  no  policy  of  the  law.  Pat- 
terson V.  Camden,  25  Mo.  13;  Brewing  Co.  v. 
Waterworks  Co.  (k.  C.)  34  Mo.  App.  49;  Rose 
v.  Carbonatlng  Co.  (St  L.)  60  Mo.  App.  28; 
Union  Depot  Co.  v.  Railroad,  131  Mo.  291,  81 
S.  W.  908;  Williams  v.  Railroad,  153  Mo.  487, 
64  S.  W.  689;  Wetmore  v.  Crouch,  150  Mo. 
671,  61  S.  W.  738.  We  hold,  therefore,  that 
the  doctrine  above  adverted  to  has  no  bear- 
ing on  the  determination  of  this  controversy. 

This  being  an  Illinois  contract,  partV:uIar 
reliance  is  placed  on  the  decisions  of  the 
courts  of  last  resort  of  that  state  as  making 
by-laws  like  those  pleaded  in  the  answer 
applicable  to  contracts  for  fraternal  Insur- 
ance entered  Into  prior  to  their  enactment, 
when  the  certificate  of  insurance  provides 
that  the  insuring  party  shall  be  bound  by  fu- 
ture by-laws.  Those  decisions  we  have  con- 
sulted, and  find  some  of  them  support  the  | 
position  of  counsel  tor  the  defendant  Su- 
preme Lodge  V.  Trebe,  179  III.  348,  53  N.  E 
730,  70  Am.  St  Rep.  120;  PullenwIder  v.  Roy- 
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al  Leange,  180  III.  626,  64  N.  E.  485,  72  Am. 
St.  Rep.  239;  Supreme  Tent  y.  Hammers,  81 
111.  App.  560;  Supreme  Legion  t.  Clarke,  88 
III.  App.  600.  There  are  later  decisions  of 
the  Supreme  Court  of  that  state  which  cast 
some  doubt  on  whether  a  cerOflcate  worded 
as  Morton's  was  would  be  subject  to  the  effect 
of  a  subsequently  adopted  by-law  reducing 
the  benefit  if  the  member  committed  suicide; 
for  his  certificate  differs  in  Its  language  from 
the  one  construed  In  Supreme  Lodge  v.  Tre- 
be,  supra,  in  that  It  bound  Morton  to  comply 
with  future  by-laws,  whereas  In  the  Trebo 
Case  the  words  were  that  the  "contract 
should  be  controlled"  by  future  laws  and  reg- 
ulations. Peterson  t.  Gilson,  191  111.  365, 
61  N.  E.  127:  Covenant  Ass'n  v.  Kentner,  188 
111.  431,  58  N.  K  966. 

But  attention  to  the  answer  will  disclose 
that  the  defendant  has  failed  to  plead  the 
laws  of  IlUnols  on  this  subject.  The  answer 
seToral  times  aTers  the  defendant  is  an  Il- 
linois corporation,  operating  under  the  laws 
of  said  state  and  other  states,  including  Mis- 
souri, and  duly  licensed  to  operate  in  said 
states  as  a  fraternal  association.  Further, 
that,  in  accordance  with  the  laws  of  Illinois, 
It  is  organized  for  the  sole  benefit  of  its  mem- 
bers and  not  for  profit,  has  a  lodge  system,  a 
ritual,  and  a  representative  form  of  govern- 
ment, makes  provision  for  the  payment  of 
benefits  in  case  of  death  only  to  the  insured's 
family  or  persons  dependent  on  him,  and 
operates  and  conducts  Its  business  under  the 
laws  of  the  state  of  Illinois  as  a  fraternal 
society,  never  having  done  business  any- 
where or  at  any  time  as  a  life  Insurance 
corporation.  The  answer  also  shows  the 
contract  of  insurance  In  controversy  was  an 
Illinois  contract,  made  and  performed  In  that 
state.  But  nowhere  Is  reference  made  to  the 
laws  of  Illinois  or  any  decisions  of  its  courts 
concerning  the  effect  of  a  by-law  such  as  Is 
pleaded  in  the  answer  on  prior  contracts  of 
insurance.  The  motion  for  Judgment  on  the 
pleadings  was  in  the  nature  of  a  demurrer  to 
the  answer,  and  we  recognize  the  rule  that 
liberal  treatment  must  be  accorded  the  alle- 
gations of  the  answer  and  whatever  con- 
struction most  favorable  to  the  defendant 
they  are  susceptible  of  given  to  them.  But 
It  is  also  true  that,  if  there  is  an  entire -ab- 
sence of  averment  concerning  the  laws  of 
Illinois  on  the  point  in  hand,  it  must  be  de- 
cided without  particular  reference  to  that 
law. 

The  senseless  rule  of  practice  still  obtahas 
that  where  an  action  or  defense  rests  on  a 
foreign  law,  even  it  be  one  of  a  sister  state 
of  the  Union,  such  law  is  a  fact  which  a 
court  cannot  take  notice  of  unless  it  is  plead- 
ed and  proven.  Garrett  v.  Obnklln  (K.  C.) 
52  Mo.  App.  654;  Bancbor  v.  Gregory  (St 
L.)  9  Mo.  App.  102;  Thatcher  v.  Mars,  11 
N.  T.  437;  Phlnney  v.  Phlnney,  17  How. 
Prac.  197;  Bean  v.  Brlggs,  4  Iowa,  469.  The 
federal  courts  have  long  since  rid  themselves 
of  this  technicality,  which  forces  state  courts 


to  control  contracts  made  in  another  state  by 
the  general  doctrines  of  the  common  law 
when  they  know  perfectly  well  the  contracts 
were  entered  Into  with  reference  to  other 
laws,  and  know,  too,  or  can  easily  ascertain, 
what  those  laws  are.  It  is  well  to  require 
proof  of  foreign  laws  which  are  neither  fa- 
miliar nor  accessible,  like  those  of  European 
or  Asiatic  states;  but  there  can  be  no  good 
reason  for  forbidding  courts  to  take  judicial 
notice  of  the  laws  of  the  states  of  this  Un- 
ion. The  rule  is  the  other  way,  and  we  must 
be  governed  by  it;  and,  as  the  answer  con- 
tains no  averment  In  regard  to  the  decisions 
of  the  courts  of  Illinois  on  the  crucial  ques- 
tion of  the  case,  we  cannot  determine  It  sole- 
ly by  the  decisions  of  those  courts,  but  must 
be  governed  by  the  weight  of  authority. 

Oetfiflcates  in  fraternal  associations  for  in- 
demnity in  the  event  of  death  are  contracts 
for  insurance  subject  to  all  the  rules  of  law 
which  control  the  Interpretation  of  contracts 
generally,  create  and  enforce  their  obliga- 
tions, and  prohibit  their  impairment  or  sub- 
sequent alteration  without  the  consent  of 
both  the  contracting  parties.  State  v.  Be- 
nevolent Society,  72  Mo.  146;  Commonwealth 
V.  Weatberbee,  105  Mass.  149.  And  it  Is  a 
universal  principle  that  one  competent  party 
to  a  legal  contract  cannot  rescind,  annul,  or 
impair  It,  but  must  perform  the  full  obliga- 
tion it  carries  unless  excused  by  his  obligee; 
as  It  Is  also  a  universal  principle  that,  in  as- 
certaining the  extent  of  the  obligation  as- 
sumed, preference  will  be  accorded  to  an  in- 
terpretation that  yields  Just  and  reasonable 
consequences,  and  squares  with  the  ordinary 
actions  and  motives  of  men,  over  one  that 
leads  to  results  unreasonable,  unjust,  and  in- 
consistent with  those  actions  and  motives. 

With  these  premises  in  mind,  let  us  turn 
to  the  suicide  by-law  of  the  appellant  com- 
pany in  force  when  Charles  Morton  died,  and 
consider  its  meaning  and  effect  according  to 
the  usual  canons  of  interpretation,  and  with- 
out regard  to  any  statute  of  this  state,  con- 
ceding, but  not  deciding,  that  the  company 
enjoyed  Immunity,  when  It  Issued  the  cer- 
tificate, from  the  general  Insurance  laws  of 
Missouri,  and  hence  from  the  statute  in  re- 
gard to  the  defense  of  suicide. 

It  will  be  observed  that  the  by-law  as 
passed  March  28,  1893,  and  the  first  amend- 
ment thereof,  April  2,  1895,  do  not  affect  ap- 
pellant's liability  on  Its  certificate,  because, 
as  first  adopted,  the  by-law  only  reduced  the 
amount  to  be  paid  on  a  benefit  certificate 
provided  the  Insured  died  by  his  own  hand 
two  years  after  becoming  a  member,  and 
the  first  amendment  only  In  case  that  kind  of 
a  death  occurred  vrltbin  five  years  after  he 
became  a  member.  Morton  became  a  mem- 
ber originally  in  1889,  and  lived  until  May, 
1900,  the  certificate  in  suit  having  been  is- 
sued in  1893. 

The  next  amendment,  adopted  June  18, 
1897,  does  not  In  terms  apply  to  certificates 
theretofore  Issued,   and,   under  the  rule  of 
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strict  construction  of  provialons  for  forfei- 
tures, will  not  be  construed  to  apply  to  prior 
certificates.  The  Important  amendment  Is 
tbe  one  adopted  Apttt  11,  1800,  which  pur- 
ported to  bind  members  theretofore  as  well 
as  thereafter  admitted,  and  provided  that  If 
any  member  should  die  by  his  own  hand, 
whether  sane  or  Insane,  his  beneficiary  should 
only  receive  one-half  of  the  face  value  of  his 
certificate.  This  by-law  Is  asserted  to  have 
become  part  of  the  contract  of  Insurance  be- 
tween the  Boyal  League  and  Charles  Mor- 
ton, by  virtue  of  a  term  of  the  certificate 
providing  that  tbe  order  was  only  bound  to 
pay  the  full  amount  of  the  certificate  in  case, 
among  other  things,  the  Insured  complied 
with  "the  laws,  rules,  and  regulations  now 
governing  the  said  order  and  fund,  or  that 
may  hereafter  be  enacted  by  the  Supreme 
Council  to  govern  said  council  and  fund,  all 
of  which  are  also  made  a  part  of  this  con- 
tract." 

We  are  referred  to  decisions  that  by-laws 
like  the  one  in  question  affect  prior  insur- 
ance when  the  certificate  contains  a  proviso 
that  It  shall  be  subject  to  future  by-laws.  In 
weighing  the  authority  of  tbe  different  cases 
in  which  that  ruling  Is  made,  the  language  of 
the  certificates  ought  to  be  attentively  no- 
ticed In  order  to  ascertain  the  exact  scope  of 
the  stipulations,  and  to  see  how  pertinent  the 
opinion  Is  to  the  particular  case  in  which  it 
is  cited. 

But  there  are  numerous  well-considered 
opinions  In  which  it  Is  ruled  that  subsequent 
by-laws,  undertaking  to  reduce  tbe  amount 
to  be  paid  In  certain  contingencies,  do  not 
take  effect  on  previous  contracts;  and  that 
a  stipulation  to  comply  with  future  regula- 
tions means  the  member  will  comply  with 
such  as  relate  to  his  duties  as  a  member,  but 
does  not  mean  that  tbe  society  may  inter- 
fere with  the  essential  purpose  of  the  con- 
tract, namely,  the  indemnity  covenanted  to  be 
paid.  Hyslnger  v.  Supreme  Lodge  (St.  L.) 
42  Mo.  App.  635;  Knights  Templars,  etc.,  ▼. 
Jarman  (0.  C.  A.)  104  Fed.  638;  Supreme 
Council  V.  Gets,  50  C.  C.  A.  153,  112  Fed. 
119;  Pokrefky  v.  Ass'n,  121  Mich.  456,  80  N. 
W.  240;  Becker  v.  Benefit  Society,  144  Pa. 
232,  22  Atl.  690,  27  Am.  St  Rep.  624;  Insur- 
ance Co.  V.  Connor,  17  Pa.  136;  Hale  v.  Ins. 
Co.  (Pa.)  31  Atl.  1066;  Becker  v.  Mutual  Ben- 
efit Ins.  Co.,  48  Mich.  610,  12  N.  W.  874; 
Weiler  v.  Equitable  Union  (Sup.)  36  N.  Y. 
Supp.  734;  Langan  y.  Legion  of  Honor  (Sup.) 
70  N.  T.  Supp.  663;  Newhall  T.  Legion  of 
Honor  (Mass.)  63  N.  E.  1;  Wist  v.  Grand 
Lodge  A.  O.  TJ.  W.,  22  Or.  271,  29  Pac.  610, 
29  Am.  St.  Bep.  603;  Gaut  v.  Legion  of  Honor 
(Tenn.)  64  S.  W.  1070,  65  L.  B.  A.  465; 
Strauss  V.  Mutual  Beserve  Fund,  128  N.  C. 
465,  39  S.  E.  55,  54  L.  B.  A.  605,  83  Am.  St 
Bep.  609;  Bragaw  ▼.  Knights  of  Honor  (N. 
C.)  38  S.  B.  905,  54  L.  B.  A.  602. 

Whatever  the  rule  may  be  in  other  Juris- 
dictions^ in  this  one  it  is  that  by-laws  of  the 
kind  involved  In  this  controversy  do  not  ma- 


terially alter  or  Impair  prior  contracts  of 
Insurance,  whatever  the  provisos  of  tbe  cer- 
tificate may  be  in  regard  to  future  by-laws, 
on  the  theory,  above  stated,  that  tbe  inten- 
tion of  such  a  provision  is  to  bind  tbe  insured 
simply  by  adminlatratlTe  or  regulative  enact- 
ments, not  such  as  go  to  tbe  reductton  or 
withdrawal  of  the  consideration  for  which 
assessments  are  charged.  We  think  tills  in- 
terpretation Is  not  only  reasonable  and  Just, 
but  is  the  only  one  consistent  with  the  very 
words  of  tlie  particular  certificate  under  con- 
sideration, which  bound  Morton  to  "comply" 
with  all  the  by-laws  in  force  wlien  be  took 
tbe  Insurance  or  that  might  thereafter  be 
enacted;  and  words  are  to  be  appraised  at  no 
more  than  their  real  value  when  a  forfeiture 
is  Invoked  in  their  name.  Complying  with 
a  by-law,  or  any  other  law,  means  obeying 
it,  and  obedience.  In  Its  nature  and  essenc*', 
calls  for  intelligent  action  by  a  sane  being. 
As  was  said  In  the  Wist  Case,  22  Or.  2T1, 
29  Pac.  610,  29  Am.  St.  Bep.  603.  an  agree- 
ment to  comply  with  future  by-laws  means 
such  as  the  member  can  comply  witb.  Tbe 
by-law  Invoked  against  the  respondentfs  right 
Is  that,  if  Morton  committed  suicide  while 
sane  or  Insane,  tlie  amount  of  the  policy 
should  be  reduced  by  one-half.  Said  by-law 
does  not  call  for  obedience  or  compliance  on 
the  part  of  a  member— Is  not  one  which  a 
member  is  supposed  to  obey— but  is  a  mere 
proviso  that  In  case  he  takes  his  own  life 
a  certain  consequence  shall  result.  But,  If  it 
did  call  for  obedience,  how  can  Morton  t>e 
rationally  held  to  have  agreed  yean  In  ad- 
vance that  he  would  not  commit  suicide  if 
Insane?  Such  a  contention  is  extravagant. 
Compliance  with  a  by-law  must  be  the  act  of 
a  sound  mind,  which  is  able  to  know  the  by- 
law has  been  adopted  and  to  comprehend  and 
observe  its  commands.  The  law  compels  ns 
to  scruthilEe  this  certificate,  and  refuse  to  per- 
mit its  annulment  unless  the  plain  meaning  of 
its  terms  forces  that  result;  and  a  fortiori 
must  we  refrain  from  seeking  an  onnataral 
meaning  to  bring  about  such  a  result  Mc- 
CuUom  V.  In&  Co.  (St  L.)  61  Mo.  App.  352. 
Common  sense  tells  ns  at  once  that  Morton 
never  Intended  to  bind  himself  to  comply 
with  a  law  that  might  be  enacted  while  be 
was  Insane  or  to  control  his  acts  while  in 
that  state,  as  it  tells  us  also  he  did  not  In- 
tend to  empower  the  association  to  abrogate 
part  of  its  liabUity. 

The  principle  of  construction  to  be  applied 
to  the  enactments  of  an  order  Intended  to 
operate  retrospectively  Is  that  they  shall  bave 
an  effect  on  previous  contracts  such  as  may, 
with  probability,  be  assumed  to  have  been 
contemplated  by  the  contracting  parties  in- 
stead of  one  in  the  nature  of  confiscation. 
It  is  doubtless  competent  and  may  be  'wise, 
for  Insurance  companies  to  refuse  to  indem- 
nify against  suicide;  but  the  usefulness  of 
such  a  policy  is  outweighed  by  the  evU  of 
allowing  obligations  assumed  and  paid  for 
through  years  to  I)e  impaired  or  swept  away 


Digitized  by 


Google 


MOk) 


MORTON  T.  SUPREME  COUNCIL  OF  ROYAL  LEAGUE. 


265 


at  the  win  of  the  party  which  has  8o  far 
received  all  the  consideration.  If  companies 
can  reduce  their  liability  in  caae  of  suicide 
by  halt  they  can  totally  'wipe  it  out;  and 
the  onjust  result  will  be  that  part  of  the  In- 
demnity for  which  the  insured  long  paid 
premlmns  will  cease  to  exist  without  the  res- 
toration of  any  portion  of  hla  payments. 

Thin  case  is  Identical  with  Smith  y. 
Knights  of  Pythias  (St  L..)  83  Mo.  App.  512, 
In  all  its  facta,  and  is  conceded  to  be,  ap- 
pellant asserting  that  that  precedent  has 
been  disregarded  and  practically  overruled 
by  the  later  decision  of  Morton  t.  Boyal 
Tribe  of  Joseph.  93  Mo.  App.  78.  All  the 
last-named  case  decided  was  that  the  Royal 
Tribe  of  Joseph  is  a  fraternal  beneficial  as- 
sociation, and  as  such  exempt  from  the  pro- 
TlFlons  of  the  general  insurance  laws  of  the 
state,  so  that  suicide  was  a  good  defense  to 
an  action  on  one  of  its  certificates.  The 
entire  contention  was  as  to  whether  said 
company  was  a  fraternal  society  or  a  gen- 
eral insurance  company,  nor  was  there  any 
point  made  that  the  by-law  or  constitutional 
clanae  Inralldating  certificates  If  the  assured 
suicided  was  enacted  after  the  certificate 
was  Issued,  nor,  in  fact,  any  proof  to  show 
It  was.  The  opinion  in  Smith  t.  Knights  of 
Pythias,  supra,  was  not  adverted  to  in  the 
i^nlon,  because  the  two  cases  had  nothing 
in  common.  In  Richmond  ▼.  Supreme  Lodge 
(St  L.)  71  8.  W.  736,  the  certificate  was  for 
a  sum  not  to  exceed  ^2,000,  and  expressly 
provided  that  the  right  of  the  beneficiary 
should  be  determined  by  the  certificate  and 
by-laws  In  force  when  the  benefit  became 
payable. 

The  doctrine  of  this  court  that  a  proviso 
In  a  benefit  certificate,  by  which  the  insured 
agrees  to  comply  with  future  roles  and  regu- 
lations, goes  no  further  than  to  grant  a  per- 
mission to  the  company  to  bind  the  member 
by  amendments  of  its  constitution  and  rules 
In  matters  relating  to  his  membership  du- 
ties and  the  society's  internal  economy  and 
mode  of  transacting  business,  Is  approved 
and  expounded  with  convincing  logic  and 
learning  by  eminent  Judges  in  the  cases  we 
have  dted.  Those  cases  involved,  in  prin- 
ciple, the  essential  point  at  Issue  here,  name- 
ly, the  effect  of  an  agreement  In  a  mutual 
insurance  policy  that  the  member  will  be 
bound  by  or  comply  with  future  amendments 
of  the  order's  constitution  and  rules  on  the 
society's  power  by  a  subsequent  by-law  to 
diminish  the  amount  of  its  liability  In  cer- 
tain contingencies. 

In  Knights  Templars,  etc.,  v.  Jarman,  the 
certificate  bound  the  company  to  pay  Jar- 
man's  wife  and  children  the  amount  named 
and  all  money  paid  on  the  policy  in  assess- 
ments, subject  to  certain  limitations  con- 
tained In  the  constitution  of  the  order.  Jar- 
man  had  agreed  to  abide  by  the  constitu- 
tion, rules,  and  regulations  of  the  company  as 
they  were  when  he  took  the  Insurance  or 
might  be  made  fliereafter.    A  properly  en- 


acted by-law  exempted  the  company  from 
returning  assessments  on  policies,  and  It 
was  held  to  have  no  effect  on  the  Jarman 
policy,  which  antedated  the  by-law. 

In  Supreme  Council  v.  Getz,  an  agreement 
was  made  by  the  deceased  member  when  he 
Joined  the  order  (American  Legion  of  Hon- 
or) "to  conform  in  all  respects  and  be  bound 
by  the  existing  laws  and  all  future  adopted 
amendments  and  enactments."  Held  not  an 
agreement  by  the  insured  to  accept  a  by-law 
reducing  the  amount  of  Insurance  to  be  paid 
by  the  Legion  at  bis  death. 

In  Pokrefky  v.  Fireman's  Fund  Ass'n,  the 
charter  of  the  association  provided  that  its 
affairs  should  be  governed  by  trustees,  who 
might  change  its  by-laws  at  pleasure.  This 
charter  authority  was  ruled  not  to  empower 
the  trustees  to  change  a  by-law  in  force 
when  the  plaintiff's  decedent  Joined  the  as- 
sociation, which  provided  that  said  decedent's 
beneficiary  was  entitied  to  the  entire  amount 
of  one  assessment  on  all  the  members,  so  as 
to  entlUe  the  beneficiary  to  only  part  of  an 
assessment. 

In  Becker  v.  Beneficial  Society,  plaintifC 
had  Joined  the  defendant  society  when  a 
by-law  was  in  force  granting  weekly  bene- 
fits to  a  named  amount  to  a  sick  member. 
Years  afterwards  it  reduced  the  amount  of 
by-laws  then  adopted  in  accordance  with  the 
constitution  of  the  order.  Held  that  even 
after  the  adoption  of  said  by-laws,  plaintiff, 
when  sick,  was  entitled  to  the  amount  of 
weekly  benefits  allowed  when  he  Jirined  the 
society. 

In  Becker  v.  Farmers'  Mutual  Insurance 
Company,  48  Mich.  610,  12  N.  W.  874,  the 
contract  was  for  fire  insurance  In  a  mutual 
company,  the  policy  stipulating  that  it  was 
subject  to  the  charter  and  by-laws.  Becker 
was  notified  of  the  enactment  of  a  by-law 
vacating  the  policy  If  the  premises  remained 
vacant  20  days.  Held  a  contract  once  made 
with  a  member  cannot  be  changed  In  its  es- 
sence without  bis  consent  and  whatever 
force  new  by-laws  might  have  they  could 
not  be  allowed  to  destroy  express  contracts. 

In  Hale  v.  Equitable  Aid  Union,  the  certifi- 
cate recited  that  "it  was  subject  to  such 
laws,  rules  and  regulations  as  now  exist  or 
may  hereafter  be  adopted."  The  insured  was 
to  receive  one-half  the  amount  of  the  cer- 
tificate in  12  years  if  she  was  then  living 
and  in  good  standing,  and  was  ruled  to  be 
entitled  to  that  benefit  regardless  of  a  sub- 
sequentiy  adopted  by-law  confining  the  bene- 
fit, in  the  case  of  previous  as  well  as  present 
policy  holders,  to  those  who  should  live 
to  the  expectation  of  life,  and  limiting  the 
payment  then  to  be  made  to  10  per  cent  of 
the  amount  of  the  certificate. 

In  WeUer  v.  Equitable  Aid  Union,  the  ap- 
plicant for  a  policy  agreed  to  accept  it  sub- 
ject to  future  regulations,  but  was  never- 
theless held  entitled  to  receive  the  amount 
of  the  policy  in  11  years  according  to  Its 
terms,  although  a  by-law  was  enacted  later 
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which  restricted  payment  to  sttch  members 
as  llyed  to  the  expectation  of  life— the  same 
decision  as  In  the  Hale  Case. 

In  Langan  v.  Legion  of  Honor  (Sup.)  70  N. 
Y.  Supp.  663,  the  change  of  rules  reduced  the 
amount  payable  on  any  benefit  certificate. 
The  member  had  promised  full  compliance 
with  present  and  future  laws,  but  the  policy 
was  enforced  as  written. 

In  Newhall  t.  Legion  of  Honor,  the  ded- 
sion  was  to  the  same  effect 

In  Wist  V.  A.  O.  V.  W.,  22  Or.  271,  29  Pac. 
610,  29  Am.  St  Rep.  603,  the  Insured  had 
promised  compliance  with  future  regulations 
and  requirements  as  the  express  condition 
on  which  be  was  to  participate  In  the  bene- 
ficiary fund,  taking  out  a  policy  for  plaintiff, 
who  was  not  a  member  of  his  family  nor  de- 
pendent on  him.  A  subsequent  by-law  had 
limited  beneficiaries  to  relatives  and  depend- 
ents, of  which  change  the  Insured  had  no- 
tice. Held  the  new  rule  did  not  become 
part  of  the  agreement  nor  affect  the  right  of 
plaintiff  to  recover. 

In  Strauss  v.  life  Ass'n,  126  N.  O.  971, 
128  N.  C.  465,  39  S.  E.  65,  46  L.  R.  A.  605,  83 
Am.  St  Rep.  699,  It  was  held  an  agreement 
that  the  constitution  and  by-laws  of  the  asso- 
ciation might  be  amended  did  not  authorize 
an  amendment  taking  away  a  member's  sub- 
stantial rights.  To  the  same  effect  Is  the 
later  North  Carolina  case  of  Bragaw  v. 
Knights  &  Ladles  of  Honor  (N.  C.)  38  S.  B. 
905,  64  L.  R.  A.  602. 

The  foregoing  cases  were  all  decided  on 
the  theory  that  subsequent  by-laws,  despite 
the  member's  agreement  to  comply  with 
them,  cannot  defeat  or  abridge  the  essential 
rights  created  by  the  policy,  but  affect  only 
the  member's  duties  as  such,  not  his  Interests 
as  a  contracting  party.  In  all  of  them  we 
find  the  same  argument  here  advanced  and 
accepted  by  some  courts  that  the  business 
experience  of  companies  shows  them  what 
regulations  ought  to  prevail,  and  that  it  is 
necessary  that  they  be  permitted  to  avail 
themselves  of  the  teachings  of  experience 
by  enacting  new  regulations,  as  needed,  to 
bind  all  members  and  control  all  agreements. 
There  Is  some  merit  In  that  argument,  and 
It  Is  pertinent  to  any  legislation  respecting 
contracts.  It  has  not  been  thought  however, 
sufficiently  meritorious  to  permit  state  legis- 
latures to  Impair  obligations,  and  we  think 
Is  not  sufficiently  so  to  permit  Insurance  so- 
cieties. 

What  has  always  been  a  leading  decision 
to  support  the  appellant's  position  Is  Supreme 
Lodge  V.  La  Malta,  95  Tenn.  157.  31  S.  W. 
493,  30  li.  R.  A.  838;  but  the  authority  of 
that  case  seems  to  be  shaken  by  the  later 
one  of  Gaut  v.  Supreme  Council,  supra,  which 
determined  a  point  not  materially  different 
from  the  one  Involved  In  the  La  Malta  Case, 
It  seems  to  us.  But  the  point  was  decided 
the  other  way,  and  all  the  foregoing  au- 
thorities. Including  Smith  v.  K.  P.,  which 
repudiate  the  doctrine  that  by-laws  can  be 


passed  to  Impair  previous  contracts,  were 
approvingly  cited. 

The  motions  to  Intervene  were  filed  after 
Judgment  and  were  properly  overruled. 

We  find  no  cause  to  be  dissatisfied  with 
former  rulings  of  this  court  In  similar  ac- 
tions, our  review  of  the  authorities  having 
stl-engtbened  and  reinforced  the  conviction 
that  they  were  sound  and  Just;  and,  as  the 
Judgment  of  the  court  below  was  In  con- 
formity to  them.  It  Is  affirmed. 

BLAND,  P.  J.,  and  BEYBURN.  X,  concur. 


BUTCHER  T.  HOFFMAN. 

(Court  of  Appeals  at  St.  Louis,  Mo.    BCarcb  8, 
1903.) 

HAUCI0U8  ARREST— CONSULTATION  OP  AT- 
TORNBT  —  PROBABLE  CAUSE  —  BVIDBNCB  — 
SUFFICIBNCT— FRESUUFTION  OF  MALICB. 

1.  Where  the  state  of  facts  insiated  on  by 
plaintiff  rendered  larceny  by  him  of  certain 
goods  impossible,  while  that  insisted  on  by  de- 
fendant tended  strongly  to  show  larceny,  the 
mere  fact  that  defendant  stated  his  contention  to 
the  prosecuting  attorney,  and  was  advised  that 

filaintiff  was  guilty,  did   not  exonerate  him   of 
iabilitj   for  malicious  prosecution. 

2.  Evidence  in  an  acaon  for  malicions  arrest 
for  larceny  examined,  and  held  to  show  a  want 
of  probable  cause. 

3.  Where  want  of  probable  cause  is  shown, 
the  burden  is  on  defendant  to  show  that  he  met- 
ed without  malice. 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty; Frank  R.  Bearing,  Judge. 

Action  for  malicious  prosecution  by  Charles 
Butcher  against  Emanuel  Hoffman.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Sam  Byms,  for  appellant  £!.  J.  Bean  and 
Green  &  Berkley,  for  respondent 

Statement  of  Facts  and  Opinion. 

GOODE,  J.  This  Is  an  action  for  mali- 
cious prosecution,  begun  In  the  circuit  court 
of  Jefferson  county.  Mo.,  on  June  7,  1901, 
and  tried  in  said  court  on  January  15,  1902, 
on  an  amended  petition  which  avers: 

That  the  plaintiff  was  a  married  man  on 
and  prior  to  April  14,  1901,  and  was  living  in 
Jefferson  county.  Mo.  That  he  was  living  as 
a  tenant,  with  his  family,  on  the  farm  of  the 
defendant  That  on  or  about  said  14tli  of 
April  the  defendant  maliciously  contriving 
and  intending  to  injure  him  In  his  good 
name,  fame,  and  reputation,  appeared  be- 
fore L.  B.  True,  a  Justice  of  the  peace,  and 
then  and  there,  maliciously  and  without  prob- 
able cause,  did  make  an  affidavit  and  lodge 
a  charge  before  said  Justice  on  April  13, 1901. 
at  the  said  county  of  Jefferson,  state  of  Mis- 
souri, that  this  plaintiff  did  unlawfully  steal, 
take,  and  carry  away  from  his  premises  (E. 
Hoffman's): 

V  3.  Sea  Malicious  ProMCUtioa,  ToL  B.  Cent.  Sjc 
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One  half  barrel  of  mesa  pork,  of  yalue. .  |  6  60 

One  half  bushel  of  navy  beans,  of  value  2  36 

One  half  barrel  of  sauerkraut,  of  value  2  36 

One  case  of  tomatoes,  of  value 1  80 

One  half  bushel  peas,  of  value 80 

Two  pounds  of  green  tea,  of  value 1  60 

Two  pounds  of  Java  coSee,  of  value. ...  1  00 

Two  pounds  caraway  seed,  of  value. ...  24 

One  bushel  of  onions,  of  value 1  80 

Two  pieces  of  breakfast  bacon,  of  value  1  96 
FlftT   pounds   of  granulated   sugar,  of 

value    2  75 

One  large  ham,  of  value 2  64 

All  being  of  the  value  of $24  79 

—And  being  the  personal  property  of  said 
Hoffman.  That  without  probable  cause  he 
maUdonsly  signed  said  afladavit,  and  that  the 
Justice  issued  a  warrant  on  which  he  was 
arrested,  and  was  brought  before  said  Jus- 
tice. Was  poor,  and  could  not  give  bond. 
Was  cast  into  Jail  to  await  triaL  That  he 
was  in  JaU  from  the  15th  day  of  April  until 
the  25tb  day  of  April,  1901.  That  he  was 
tried  before  said  Justice.  That  the  defendant 
was  a  -witness  against  him  and  testified,  and 
that  be  was  acquitted  by  the  Justice.  That 
while  in  Jail  he  contracted  a  disease  of  the 
eyes.  That  his  sight  Is  impaired.  That  be 
■nffeied  in  body,  and  has  been  humiliated 
and  «U8graced,  injured  In  his  good  name, 
tame,  and  reputation.  And  that  his  actual 
damage  Is  |5,000,  and  punitive  damage  $5,000. 

Hie  defoidant  answered  by  a  general  de- 
ulaL 

The  evidence  showed  that  in  the  spring  of 
1901  the  plaintiff,  Charles  Butcher,  obtained 
information  that  the  defendant,  Hoffman, 
wanted  help  on  his  dairy  farm  In  Jefferson 
county,  and  applied  for  work.  He  met  Hoff- 
man at  an  employment  office  in  the  city  of  St 
LoQlB,  and  arranged  to  work  for  him  for  one 
dollar  a  day,  house  rent  and  fuel,  moving  to 
HoflFman's  farm  the  same  day.  Hoffman 
boarded  him  and  his  family  for  about  a 
week,  imtil  their  household  goods  arrived, 
and  then  assigned  him  quarters  in  a  house 
some  200  feet  from  Hoffman's  own  home, 
and  there  he  stayed  for  about  three  months. 
A  written  contract  was  made  between  the 
parties  some  time  after  Butcher  went  on  the 
farm,  by  which  it  was  agreed  Butcher  should 
work  for  Hoffman,  and  should  receive  as 
consideration  a  place  in  which  to  live  and  one 
dollar  for  every  week  day  he  worked. 

Shortly  after  Butcher's  engagement  Hoff- 
man engaged  another  hand  on  the  place,  and 
asked  Butcher  to  board  him,  which  he  agreed 
to  do.  A  dispute  arose  about  the  entertain- 
ment be  furnished  the  hand,  Hoffman  con- 
tending that  Butcher  did  not  provide  enough 
to  eat,  and  rather  insisting  on  his  getting 
more.  During  the  conversation,  Hoffman  said 
he  was  going  to  order  some  groceries  from 
St  Lionls,  and  wanted  to  order  some  for 
Butcher  at  the  same  time.  Butcher  con- 
tented, and  made  out  a  list  of  articles,  and 
they  were  sent  for  by  Hoffman  In  the  same 
order  with  the  goods  purchased  for  his  own 
use.    The  goods  got  to  Vlueland,  the  railway 


station  nearest  Hoffman's  farm,  on  a  Tues- 
day early  in  April,  and  the  evidence  tends 
to  prove  Butcher  was  notified  of  that  fact  by 
the  station  agent  and  told  Hoffman  about  It 
the  evening  of  their  arrival.  HofTman  paid 
tbe  freight  on  them  the  nert  day  at  noon, 
and  had  them  set  out  on  the  station  platform 
with  the  intention  of  having  them  hauled  to 
his  residence,  but  forgot  about  It  that  day. 
In  the  course  of  the  afternoon  Butcher  took 
a  wagon  and  team,  drove  to  the  station,  got 
the  goods  which  had  been  ordered  for  him, 
hauled  them  to  his  home,  and  put  them  in  the 
cellar.  It  is  not  altogether  clear  whether  be 
took  any  articles  which  were  not  included  in 
tbe  list  he  had  furnished  Hoffman,  but  so 
far  as  we  can  gather,  he  only  took  those 
which  had  been  ordered  for  him.  Hoffman 
was  at  Butcher's  home  the  same  night  and 
Butcher  told  him  he  had  the  goods.  Hoff- 
man asked  him  how  many  pieces  there  were, 
and  Butcher  said  be  did  not  know;  where- 
upon Hoffman  angrily  told  him  he  ought  to 
know,  and  was  a  fool  for  not  knowing,  or 
words  to  that  effect  Hoffman  does  not  deny 
this  conversation,  or  that  he  was  Informed  by 
Butcher  of  the  latter  baying  hauled  the  goods 
from  the  station,  but  declares  he  understood 
all  the  time  that  Butcher  had  hauled  them 
to  his  (Hoffman's)  residence  and  put  them  in 
the  cellar  there;  that  Butcher  had  no  right 
to  any  part  of  the  goods  except  as  they  were 
turned  over  to  him  by  Hoffman,  who  had 
bought  them  and  was  responsible  for  them. 
Butcher  had  previously  bought  other  provi- 
sions from  Hoffman,  and  carried  a  pass  book 
in  which  were  entered  all  purchases  which 
he  made,  such  as  butter  and  lard,  to  be  de- 
ducted from  his  wages  at  the  end  of  fbe  cur- 
rent mouth. 

On  tbe  Saturday  before  the  goods  In  ques- 
tion arrived,  the  parties  had  a  settlement 
and  it  was  fotmd  the  defendant  owed  i^in- 
tlff  $13  or  $14,  which  the  latter  insisted  on 
having  In  order  that  he  might  pay  a  man 
named  Simon,  whom  he  owed;  so  defendant 
paid  blm  his  wages  to  that  time.  Plaintiff 
swore  that  Hoffman  agreed  to  let  the  debt 
plaintiff  owed  him  for  the  groceries  run  over 
until  the  next  pay  day,  which  would  fall  on 
the  4tb  day  of  the  ensuing  month  of  May. 

Tbe  real  question  of  fact  in  dispute  be- 
tween the  parties  is  whether  Butcher  got  the 
goods  with  the  full  knowledge  and  authority 
of  Hoffman,  to  be  charged  to  Butcher,  and 
tbe  price  worked  out  by  him  during  the  com- 
ing month,  or  whether  they  were  to  be  stor- 
ed in  Hoffman's  cellar,  and  belong  to  him, 
to  be  doled  out  to  Butcher  as  the  latter  need- 
ed them,  and  was  entitled  to  them  on  his 
wages,  each  article  being  charged  on  the  pass 
book  as  it  was  obtained.  Plaintiff's  testi- 
mony tends  to  support  the  former  theory,  and 
the  defendant's  the  latter.  The  plaintiff's 
testimony  further  tends  to  prove  that  a  sharp 
quarrel  or  dispute  came  up  between  him  and 
the  defendant  a  day  or  so  after  the  arrival 
of  the  goods,  which  resulted  in  plaintiff  load- 
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ing  a  wagon  with  Ms  property,  inclnding  the 
goods  In  controversy,  hauling  them  to  Vine- 
land  station,  and  shlpplnK  them  to  Bismarck 
the  following  Saturday,  to  which  point  he 
and  his  family  took  the  train  Saturday  eve- 
ning. Hoffman  had  gone  to  St  Lonls  that 
morning,  and  was  not  notified  by  plalntlfF  of 
the  tatter's  Intention  to  leave,  nor  was  any 
settlement  had  between  the  parties.  Plain- 
tiff affirms  that  Hoffman  owed  him  for  seven 
days'  work  at  one  dollar  a  day,  and  also 
owed  bis  wife  for  some  work  she  had  done^ 
while  he  admits  owing  Hoffman  for  the  gro- 
ceries. When  Hoffman  returned  home  Satur- 
day evening,  he  was  notified  by  one  of  the 
hands  of  Butcher's  departure,  and  that  he 
bad  taken  the  goods  with  him.  The  next 
day  he  consulted  the  prosecuting  attorney  of 
the  county,  and  afterwards  swore  out  a  war- 
rant before  L.  B.  True,  a  justice  of  the  peace 
of  Bismarck,  Mo.,  charging  plaintiff  with  the 
larceny  of  tbe  groceries.  Hoffman  said  he 
never  knew  until  after  Butcher's  departure 
that  the  goods  had  been  stored  in  the  tatter's 
house,  but  supposed  all  tbe  time  they  were 
In  his  (Hoffman's)  cellar. 

The  testimony  of  the  prosecuting  attorney, 
Joseph  G.  Williams,  as  to  Hoffman's  state- 
ment of  the  facts  of  the  occurrence,  on  which 
said  prosecuting  attorney  advised  the  prose- 
cution of  the  plaintiff,  is  as  follows:  In  an- 
swer to  a  question  as  to  what  Hoffman  said, 
be  replied:  "I  can't  tell  yon  exactly.  I  don't 
remember  It  I  never  thought  anything 
about  It;  didn't  know  I  was  going  to  be  call- 
ed upon  as  a  witness.  On  this  Sunday  I 
was  in  my  office  in  De  Soto,  and  Mr.  Byms 
came  to  my  office,  and  told  me  Mr.  Hoffman 
bad  a  man  who  had  stolen  a  lot  of  goods 
from  blm,  and  Mr.  Hoffman  wanted  to  see 
what  could  be  done,  and  I  says,  'Well,  has 
be  got  a  case^  and  be  says,  'Tes,'  and  I 
says,  'All  right;  you  have  him  come  np  to 
see  me,  and  I  will  see  what  he  has  to  say.  If 
be  has  got  a  case,  we  will  have  him  arrested.' 
He  went  and  had  Mr.  Hoffman  come  to  see 
me,  and  I  think  he  stated  that  he  had  order- 
ed some  groceries  from  St  Louis.  He  had 
gone  away,  and  this  fellow  bad  taken  them 
while  be  was  away.  He  enumerated  the 
Items,  and  I  told  him  that  would  make  him 
guilty  of  petit  larceny.  Q.  Where  did  he  tell 
you  he  took  the  groceries  from?  A.  I  don't 
remember.  Q.  Tell  you  he  sent  for  the  gro- 
ceries to  be  used  by  Mr.  Butcher?  A.  He 
bad  ordered  the  goods  to  be  used,  and  that 
Mr.  Butcher  should  use  some  of  them.  He 
said  Mr.  Butcher  had  asked  him  to  order 
some  goods  for  him,  and  when  he  was  away 
Mr.  Butcher  took  all  the  goods  and  moved 
away.  Q.  I  would  like  to  know  Just  what 
that  statement  was.  A.  I  don't  know.  I  can't 
recollect  It.  Q.  You  heard  the  testimony  of 
Mr.  Hoffman  in  the  Justice  court  in  De  Soto? 
A.  Yes,  sir.  Q.  That  statement  made  there 
wasn't  sufficient  to  make  a  conviction?  A.  I 
think  so."  The  prosecuting  attorney  filed  an 
information  before  the  Justice  of  the  peace 


based  on  defendant's  affidavit;  the  latter  ap- 
pearing at  the  trial  and  testifying  as  a  wit- 
ness against  the  plaintiff. 

It  should  be  stated  that  when  tbe  plaintiff 
was  arrested  he  was  unable  to  give  bond, 
and  was  Incarcerated  in  Jail  for  about  five 
days.  At  tbe  hearing  of  the  cause  be  was 
discharged  by  the  Justice,  who  thought  the 
evidence  was  insufficient  to  warrant  a  con- 
viction. Thereafter  tbe  present  action  was 
instituted. 

At  the  close  of  the  testimony  herein,  tbe 
court  instructed  the  Jury  for  the  plaintiff  sub- 
stantially as  follows:  Tbat  if  they  believed 
tbe  defendant  instituted  the  prosecution  be- 
fore Justice  True  by  filing  an  affidavit  char- 
ging the  plaintiff  with  larceny  of  the  prop- 
erty mentioned  in  the  affidavit,  and  caused  a 
warrant  to  Issue  against  plaintiff,  whereby 
plaintiff  was  arrested  and  incarcerated  in 
Jail,  and  was  thereafter  tried  and  acquitted, 
and  if  they  further  fotmd  the  prosecution 
was  without  probable  cause  on  the  part  of  the 
defendant  and  was  malicious,  they  would 
find  the  issues  for  the  plaintiff.  "Probable 
cause"  was  defined  to  mean  reasonable 
ground  for  suspicion,  supported  by  circum- 
stances sufficiently  strong  In  themselves  to 
warrant  a  cautious  man  in  the  belief  tbat 
plaintiff  was  guilty  of  the  offense  of  which 
defendant  charged  him— a  definition  very 
favorable  to  the  defendant  "Malice"  was 
defined  to  mean  the  doing  of  a  wrongful  act 
intentionally.  The  Jury  were  further  told 
that  the  discbarge  of  the  plaintiff  by  tbe 
magistrate  was  a  fact  in  evidence  t»  be  con- 
sidered In  determining  whether  tbe  prosecu- 
tion was  without  probable  cause,  but  was  uot 
conclusive  proof  of  It 

Another  instruction  was  of  the  following 
tenor:  Tbat  in  order  to  constitute  larceny 
there  must  be  a  taking  and  carrying  away  of 
property,  and  an  intention  to  fraudulently 
convert  the  same  against  tbe  will  of  the 
owner;  tbat  If,  therefore,  the  Jury  found  the 
groceries  mentioned  in  defendant's  affidavit 
were  delivered  to  plaintiff  with  tbe  full 
knowledge  and  consent  of  the  defendant,  up- 
on the  agreement  of  plaintiff  thereafter  to 
pay  defendant  for  them,  they  becaoae  the 
property  of  the  plaintiff,  and  his  removal  of 
them  from  the  premises  of  defendant  did  not 
constitute  larceny.  An  instruction  given  on 
the  measure  of  damages  we  will  not  recite, 
as  there  was  no  point  made  against  It 

At  the  request  of  defendant,  the  Jury  were 
instructed  that  If  they  found  from  the  evi- 
dence that  Hoffman,  before  he  began  tbe 
prosecution,  consulted  an  attorney  at  law  in 
good  faith,  and  communicated  to  such  at- 
torney all  the  facts  within  his  knowledge,  or 
which  he  might  have  learned  by  reasonable 
diligence,  bearing  on  the  guilt  or  innocence 
of  Butcher,  and  that  said  consultation  with 
the  attorney  was  had  by  Hoffman  with  a 
view  to  the  advice  of  counsel  learned  tn  the 
law,  and  that  the  attorney,  on  such  submis- 
sion of  facts,  advised  Hoffman  that  Butcher 
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was  liable  to  a  criminal  prosecution  for  petit 
larceny,  and  further  found  that  said  prosecu- 
tion was  begun  and  carried  on  by  Hoffman  In 
good  faith  In  consequence  of  said  advice,  and 
not  puraoiint  to  a  previous  determination  to 
commence  said  prosecution,  then  there  was 
probable  cause  therefor,  and  the  verdict 
should  be  for  the  defendant. 

Another  Instruction  told  the  Jury  that  If 
they  found  from  the  evidence  that  Hoffman, 
before  be  began  the  prosecution,  placed  the 
facta  as  they  occurred  before  the  prosecut- 
ing attorney  of  Jefferson  county,  and  said 
attorney,  on  this  statement  of  facts,  advised 
Hoffman  to  Institute  a  prosecution,  and  aided 
in  procuring  the  necessary  papers,  then  there 
was  probable  canse,  and  the  jury  should  find 
the  issues  for  the  defendant 

There  was  a  Judgment  In  plaintiff's  favor 
for  ^~iOO,  from  which  defendant  appealed. 

But  one  assignment  of  error  is  made, 
which  Is  that  the  evidence  was  insufficient 
to  take  the  case  to  the  Jury,  and  that  the 
court  erred  In  refusing  an  instruction  at  the 
close  of  plaintiff's  case,  and  at  the  close  of  all 
the  evidence,  to  return  a  verdict  for  the  de- 
fendant. This  contention  Is  based  largely 
on  the  fact  that  the  defendant  consulted  an 
attorney  of  his  own  choice,  as  well  as  the 
prosecuting  attorney  of  the  county,  before 
he  acted;  that  he  laid  all  the  facts  before 
them  In  good  faith;  and  that  on  the  prosecut- 
ing attorney's  advice  he  swore  out  the  war- 
rant against  the  plaintiff. 

One  dlfDculty  in  dealing  with  this  asaign- 
ment  la  that  it  was  not  clearly  shown  in 
the  evidence  that  the  defendant  placed  the 
actual  facts  before  the  prosecuting  attor- 
ney; nor.  Indeed,  is  it  clear  beyond  dispute  or 
doubt  what  the  facts  were.  As  Indicated 
above^  one  of  two  theories  of  the  occurrence 
might  have  been  adopted,  and  there  was  am- 
ple evidence  to  support  either.  The  goods 
In  controversy  were  undoubtedly  ordered  to 
be  used  by  Butcher,  and  they  may  have  been 
taken  by  him  from  the  station,  hauled  to  his 
own  house,  and  pnt  In  his  own  cellar  to  be 
used  as  he  needed  them,  with  the  full  knowl- 
edge and  consent  of  the  defendant;  the  latter 
agreeing  to  that  course,  and  Intending  to 
collect  the  pay  for  the  goods  on  the  ensuing 
pay  day  tn  May.  On  the  other  band.  It  may 
be  true  that  Hoffman  Intended  to  keep  the 
goods  stored  in  his  own  cellar,  and  deliver 
articles  to  plaintiff  as  he  needed  them,  char- 
ging them  on  the  pass  book. 

Now,  it  is  obvious  that  under  the  first  state 
of  facts  Butcher  became  the  owner  of  the 
goods  when  they  were  taken  by  bim  with 
IIofTman's  knowledge  and  consent,  and  was 
thereafter  a  debtor  to  Hofbnan  for  the  price 
of  tbem.  In  those  circumstances  he  could 
not  have  been  guilty  of  larceny  in  storing  or 
shipping  them,  for  they  were  his  own  prop- 
erty. On  the  contrary.  If  Butcher  knew  and 
understood  that  the  goods  were  Hoffman's, 
altboueh  ordered  for  him  (Butcher),  and  be 
took  tliem  from  the  station  and  appropriated 


them  to  his  own  use  without  any  knowledge 
on  the  part  of  Hoffman,  that  action  constitut- 
ed larceny— not  shipping  them  to  Bismarck. 

The  testimony  of  the  prosecuting  attorney 
tends  to  show  that  Hoffman  laid  the  facts 
before  him  according  to  Hoffman's  theory  of 
the  case,  which,  of  course,  would  at  once  lead 
the  prosecuting  attorney  to  believe  a  larceny 
had  been  committed;  whereas,  had  the  facts 
been  stated  the  other  way.  It  would  have 
been  apparent  none  bad  been  committed. 

For  a  defendant  In  an  action  for  malicious 
prosecution  to  exonerate  himself  by  showing 
he  took  counsel,  he  must  show  that  he  dis- 
closed to  the  counsel  all  the  facts  In  regard 
to  the  alleged  crime  which  he  knew,  or  by 
the  exercise  of  reasonable  diligence  could 
learn,  and  took  advice  thereon  in  good  faith. 
Stubbs  y.  MulhoUand,  168  Mo.  47,  67  S.  W. 
6S0.  In  the  present  case  the  plaintiff  and 
defendant  differ  utterly  as  to  what  the  facts 
were;  the  former  inaistiug  on  a  state  of  facts 
which  rendered  a  larceny  by  him  of  the 
goods  impossible,  while  the  latter  insists  on 
facts  which  tend  strongly  to  show  Butcher 
was  guilty  of  larceny.  The  qnestlon  is,  who 
was  the  owner  of  the  goods  at  the  time  of 
the  alleged  theft?  And,  as  stated,  the  evi- 
dence on  that  question  Is  contradictory. 
We  do  not,  therefore,  think  that  defendant 
must  be  held  to  have  exonerated  himself 
because  he  took  counsel  before  he  had  the 
plaintiff  arrested.  That  defense  was  for  the 
Jury,  and  was  properly  submitted  by  the  in- 
stiiictlonB  given  for  the  defendant. 

Another  proposition  urged  is  that  there  was 
no  evidence  of  malice  on  the  part  of  the  de- 
fendant or  of  want  of  probable  cause  for  the 
prosecution.  As  to  the  want  of  probable 
cause,  what  we  have  said  above  shows  there 
was  plenty  of  evidence  going  to  show  no 
probable  cause  existed  for  the  plaintiff's  ar- 
rest. Besides,  if  his  as  well  as  some  other 
testimony  was  true,  not  only  was  no  larceny 
committed  when  Butcher  took  the  goods  from 
the  station  to  his  own  house  or  shipped  them 
to  Bismarck,  but  as  stated  above,  no  lar- 
ceny could  be  committed  by  him,  for  the  own- 
ership and  possession  of  the  goods  had  been 
turned  over  to  him  by  the  defendant,  and  he . 
stood  simply  as  the  defendant's  debtor  for 
their  cost. 

It  has  been  said  that  reasonable  and  proba- 
ble cause  which  will  relieve  a  prosecutor 
from  liability  is  a  belief  by  him  of  the  guilt 
of  the  accused,  based  on  circumstances  suffi- 
ciently strong  to  Induce  such  belief  In  the 
mind  of  a  reasonable  and  cautious  man.  Van- 
sickle  V.  Brown,  68  Mo.  627;  Stubbs  v.  Mul- 
hoUand, supra.  How  conld  defendant  enter- 
tain the  belief  that  plaintiff  had  stolen  the 
goods  If,  In  fact,  he  had  agreed  the  goods 
should  be  paid  for  on  the  next  pay  day  out 
of  the  plaintiff's  wages,  knew  plaintiff  had 
stored  them  In  his  cellar,  and  offered  no  ob- 
jection to  his  keeping  them?  It  16  apparent 
that  If  the  prosecution  was  Instituted  under 
those  circumstances  It  was  wholly  ground- 
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leas,  known  to  be  so  by  Hoffman  wben  he  In- 
■tltated  It,  and  gives  color  to  the  plaintiff's 
theory  that  the  object  was  to  force  plaintiff 
to  pay  for  the  groceries;  and  there  was  sub- 
stantial evidence  to  show  the  actual  facts 
were  that  way. 

Next,  In  regard  to  lack  of  proof  of  malice 
on  the  part  of  defendant  That  contention 
falls  with  the  preceding  one,  for,  if  the  de- 
fendant acted  under  the  circumstances  nar- 
rated, he  acted  without  probable  cause  and 
with  full  knowledge  of  there  being  no  ground 
for  the  prosecution,  which  was  sufficient  to 
prove  malice.  The  law  is  that,  if  want  of 
probable  cause  is  shown,  the  Jury  may  Infer 
malice  from  the  facts  which  show  the  want 
of  probable  cause;  and  the  burden  then  falls 
on  the  defendant  to  show  he  acted  without 
malice.    Stubbs  v.  Mulholland,  supra. 

The  whole  subject  of  the  law  of  malicious 
prosecution  was  so  exhaustively  treated  and 
settled  recently  by  the  Supreme  Court  Id  an 
opinion  prepared  by  Judge  Sherwood  in  the 
case  of  Stubbs  v.  Mulholland,  supra,  that  It 
would  be  a  waste  of  time  to  enter  on  a  dis- 
cussion of  the  subject.  -  That,  under  the  evi- 
dence in  this  case,  the  questions  of  absence 
of  probable  cause  and  of  the  existence  of 
malice  on  the  part  of  defendant  were  for  the 
Jury,  there  can  be  no  doubt  in  the  light  of 
that  opinion. 

The  instructions  given  by  the  court  were 
full  and  fair,  and  must  have  thoroughly  post- 
ed the  Jury  as  to  the  law  of  the  case. 

Finding  no  error  in  the  record,  the  Judg- 
ment Is  affirmed. 

BLAND,  P.  J.,  and  RETBURN,  J.,  concur. 


BUCKMAN  V.  MISSOURI,  K.  &  T.  RT.  CO.* 

(Court  of  Appeals  at  St.  Louis,  Mo.  Feb.  8, 
1903.) 

RAILROAD  COMPANIBS— KILLING  HORSE  ON 
TRACK— NEGLIGENCE  —  EVIDENCE  —  HARM- 
LESS ERROR  —  INSTRUCTIONS  —  JUDGMENT- 
EXPERT— QUALIFICATION— IMPEACHING  WIT- 
NESS. 

1.  The  erroneous  admission  of  evidence  as  to 
defective  feuces  is  harmlesa,  where  the  court 
subsequently  instructed  that  defects  therein 
would  not  authorize  a  verdict  for  plaintiff,  and 
stated  what  particular  facts  must  be  found  to 
authorize  a  verdict  for  him. 

2.  Any  vagueness  In  an  instruction  as  to  the 
negligence  authorizing  a  verdict  for  plalutifC  is 
cured  by  other  instructions  stating  explicitly  the 
only  basis  of  a  verdict  for  him. 

3.  Refusal  of  an  instruction  covered  by  one 
given  is  not  error. 

4.  Where  the  petition  for  negligent  killiug  of 
an  animal  is  in  three  counts,  and  plaintiff  has 
a  verdict  on  one  of  them,  and  is  not  entitled  to 
recover  on  the  others,  judgment  is  properly  en- 
tered for  plaintiff  on  tne  one  count,  and  for  de- 
fendant on  the  others. 

5.  A  person  who  has  been  a  railroad  engineer 
and  fireman  for  7  years,  and  one  who  has  been 
a  section  hand  for  14  years,  during  which, 
on  numerous  occasions,  he  has  observed  trains 

•Rahaarlng  desled  Mareb  IT,  190S. 
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Stopped,  are  sufficiently  qnalified  to  testify  as 
to  the  time  required  to  stop  a  train  mnning  as 
it  wns. 

6.  That  a  railroad  employ^  was  discharged, 
and  could  not  afterwards  get  emplojrment  with 
another  railroad,  unless  it  was  for  incompetency, 
cannot  be  shown  to  affect  his  gnalification  to 
testify  as  an  expert  in  regard  to  handling  trains. 

7.  A  witness  cannot  be  required  to  say  wheth- 
er he  can  point  out  any  testimony  of  his  on  a 
former  trial  as  to  a  certain  matter,  bnt,  if  it  is 
desired  to  impeach  him,  he  should  be  asked 
whether  he  did  or  did  not  testify  as  to  that  par- 
ticular matter. 

8.  Evidence  in  an  action  for  Injury  to  a  horse 
struck  by  a  train  held  sufficient  to  warrant  a 
finding  that  the  trainmen,  after  discovering  it 
on  the  track,  might  have  checked  the  train,  by 
the  use  of  ordinary  care,  in  time  to  avoid  strik- 
ing It. 

Appeal  from  Circuit  Court,  Monroe  county; 
David  H.  Eby,  Judge. 

Action  by  R.  P.  Buckman  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

O.  P.  B.  Jackson,  for  appellant.  J.  0. 
Plersol,  for  respondent. 

Statement  of  Facts  and  Opinion. 

GOODE,  J.  The  amended  petition  In  this 
case  is  in  three  counts;  the  purpose  of  each 
being  to  recover  damages  for  the  death  of  a 
mare  killed  on  the  track  of  the  appellant  rail- 
way company  in  Monroe  county.  Mo.  The 
case  was  in  this  court  before,  and  is  reported 
in  83  Mo.  App.  129.  The  original  petition, 
on  which  the  first  trial  took  place,  was  also 
in  three  counts,  and  was  like  the  amended 
petition,  except  a  trifling  difference  in  the 
second  count.  The  first  count  of  each  prayed 
for  double  damages  because  of  the  failure 
of  the  railroad  company  to  erect  and  main- 
tain proper  fences  and  cattle  guards,  by  rea- 
son whereof  the  mare  got  on  the  right  of 
way  and  was  killed;  the  second  count 
prayed  single  damages  on  the  same  allega- 
tions; and  the  third  count  charged  negli- 
gence in  handling  the  train  alleged  to  have 
struck  the  animal.  Before  the  firat  trial, 
plaintiff  dismissed  as  to  the  second  count  of 
the  original  petition,  and  went  to  trial  on 
the  first  and  third  counts,  with  the  result 
that  the  Jury  found  a  verdict  for  the  rail- 
road company  on  the  first  count,  and  for  the 
plaintiff  on  the  third.  There  was  Judgment 
accordingly,  and  the  case  was  appealed,  as 
stated,  to  this  court,  which  reversed  and  re- 
manded it  for  retrial.  Afterwards  the  plain- 
tiff filed  the  amended  petition  on  which  the 
second  trial  was  had,  and  which,  as  stated, 
differs  in  no  material  respect  from  the  first 
petition. 

During  the  second  trial  the  circuit  court 
admitted  testimony,  against  the  objection  of 
the  defendant,  touching  the  defective  condi- 
tion of  the  fences  and  cattle  guard  where 
the  animal  got  on  the  right  of  way;  the  pur- 
pose of  said  testimony  being  to  maintain  the 
case  as  stated  In  the  first  and  second  counts 
of  the  petition,  and  which  had  been  disposed 
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of  at  the  iint  trial  In  tbe  manner  stated. 
Later  the  court  reconsidered  Its  ruling  in  re- 
gard to  tbat  evidence,  and  gave  an  Instmc- 
Hon  that  a  defectlTc  condition  of  tbe  com- 
pany's fence  or  cattle  guard  would  not  au- 
thorise a  verdict  for  the  plaintiff,  and  that 
the  defendant  could  not  he  charged  with 
any  negligence  because  of  the  bad  condi- 
tion of  either:  but  the  appellant  insists  the 
gdmlBsion  of  said  testimony  was  harmful 
and  entitles  it  to  a  new  triaL 

Glvli  Judgments  are  not  reversed  by  appel- 
late courts  for  the  admission  of  incompetent 
evidence  when  the  testimony  Is  afterwards 
withdrawn  from  the  consideration  of  the 
Jury  by  an  instruction,  except  in  extreme  in- 
stances, where  it  is  manifest  that  the  preju- 
dicial effect  of  the  evidence  on  the  Jury 
remained  despite  its  exclusion,  and  influ- 
enced their  verdict  Stavlnow  v.  Ins.  Co. 
(K.  C.)  43  Mo.  App.  513;  Fowles  v.  Bebee 
(K.  C.)  59  Mo.  App.  401;  Cobb  v.  Orlffith,  87 
Ho.  90;  Sidekum  v.  Ballroad,  93  Mo.  400, 
4  8.  W.  701,  3  Am.  St  Bep»  549;  O'Mellla  v. 
Baihmid,  115  Mo.  205,  21  S.  W.  503;  Mc- 
Glnnls  T.  Loring,  126  Mo.  404,  28  S.  W.  750. 
In  this  case,  besides  withdrawing  the  irrel- 
evant evidence  (granting,  for  the  purpose  in 
band,  that  It  was  Irrelevant)  from  the  con- 
sideration of  the  Jury,  they  were  pointedly 
charged  concerning  the  particular  facts  they 
must  find  to  warrant  a  verdict  for  the  plain-, 
tiff,  and  there  is  no  reason  to  think  they  ig- 
nored those  charges  and  based  their  verdict 
on  the  excluded  facts. 

Complaint  is  made  of  the  first  Instruction 
given  at  the  Instance  of  the  plaintiff:  "The 
court  Instructs  the  Jury  that  if  they  find 
from  the  greater  weight  of  the  evidence  In 
the  cause  that  on  the  3d  day  of  February, 
1898,  the  plaintiff's  mare  was  on  defendant's 
railroad  at  a  point  between  the  first  and 
third  public  crossings  on  said  railroad,  north 
of  the  town  of  Clapper,  in  Monroe  county. 
Mo.,  and  was  then  and  there  struck  by  a 
locomotive  engine  or  cars  run  and  operated 
hy  defendant's  agents  or  employes,  and  there- 
by killed,  and  if  the  Jury  further  find  that 
the  striking  of  said  animal  by  said  engine 
m  cars  was  the  direct  and  proximate  result 
of  negligence  on  the  part  of  defendant's 
agents  or  employes,  if  any,  in  charge  of  said 
engine  and  cars,  in  running  or  operating  the 
same,  then  the  verdict  of  the  Jury  should  be 
for  the  plaintiff,  and,  unless  the  Jury  so  find, 
their  vetdict  should  be  for  the  defendant." 
The  objection  to  the  above  ctiarge  is  that 
It  antborlced  the  Jury  to  return  a  verdict 
for  the  plaintiff  for  any  negligence  they 
might  conjecture  the  defendant's  servants 
had  b<>en  guilty  of  In  operating  the  train 
which  killed  the  mare,  whereas  tue  evidence 
showed  that,  if  the  servants  of  the  company 
were  negligent  at  all,  they  were  only  so  in 
sot  endeavoring  to  check  the  train  after  de- 
tecting the  mare  on  the  track.  We  think 
the  Instroctlon  was  a  proper  one,  and  not 
too  general,  for  It  pomltted  a  recovery  only 


If  the  mare  was  struck  by  the  train  on  ac- 
coimt  of  negligence  In  operating  It;  but,  if 
open  to  any  criticism  on  the  ground  of  vague- 
ness. It  was  cured  by  instructions  given  at 
the  instance  of  the  defendant  which  told  the 
Jury  that  the  only  basis  of  a  verdict  for  the 
plaintiff  was  that  the  men  operating  the 
train  actually  discovered  the  mare  on  the 
track  and  In  a  place  of  danger  when  the 
train  was  at  such  a  distance  it  might  have 
been  stopped  by  the  use  of  the  usual  appli- 
ances at  hand  for  that  purpose,  with  safety 
to  the  train  and  the  persons  on  it  in  time  to 
avoid  striking  her,  and  that  after  discover- 
ing her,  such  employes  failed  to  make  the 
necessary  effort  to  stop  the  train.  This 
charge,  in  substance,  as  embodied  in  several 
different  instructions,  was  according  to  the 
former  opinion  in  the  case;  and  the  Jury 
must  have  understood  the  facts  they  were 
to  find  before  they  could  hold  the  company 
responsible.  If  clear  language  could  enlighten 
them. 

Complaint  is  made  of  the  refusal  of  an  in- 
struction that  whether  there  was  any  fence 
or  cattle  guard  on  -the  railroad  company's 
right  of  way,  or  whether,  if  there,  it  was 
sufficient  or  defective,  was  immaterial,  as 
those  matters  were  not  to  be  considered  by 
the  Jury  in  arriving  at  a  verdict.  That 
charge  was  sound,  as  only  the  case  stated 
in  the  third  count  was  to  be  tried;  but  It 
was  covered  by  the  aforesaid  Instruction, 
given  at  plaintiff's  instance,  that  the  defend- 
ant could  not  be  charged  with  any  negligence 
by  reason  of  defects  in  the  fence  or  cattle 
guard  on  Its  right  of  way,  nor  a  vordict  giv- 
en for  the  plaintiff  on  account  of  such  de- 
fects. 

After  the  verdict  was  returned  the  court 
entered  Judgment  thereon  for  the  plaintiff 
on  the  tliird  count  of  the  petition,  and  In 
favor  of  the  defendant  on  the  first  and  sec- 
ond counts,  which  was  according  to  the  pray- 
er of  the  answer  and  to  g6od  practice.  Nee- 
dles V.  Burk,  08  Mo.  476,  11  S.  W.  1008;  Boe- 
ger  V.  Langenberg,  97  Mo.  390,  11  S.  W.  223, 
10  Am.  St  Rep.  322;  Edwards  v.  Railroad 
Co.  (Mo.  App.  K.  C.;  not  yet  officially  re- 
ported) 71  S.  W.  366. 

The  admission  of  the  testimony  of  two 
witnesses  offered  by  the  plaintiff  as  to  the 
time  required  to  stop  a  train  running  as  the 
one  was  that  struck  the  mare  is  assigned 
for  error  on  the  ground  that  said  vrltnesses 
did  not  qualify  as  experts.  One  of  them 
testified  to  having  been  a  railroad  engineer 
and  fireman  for  7  years,  while  the  other  said 
he  was  In  the  railroad  business  as  a  section 
hand  for  14  years,  during  which  period,  on 
numerous  occasions,  he  had  observed  freight 
and  passenger  trains  stopped.  We  think 
those  witnesses  were  sufficiently  qualified  to 
make  their  testimony  competent  Goins  v. 
Railroad  (K.  C.)  47  Mo.  App.  173;  Turner  v. 
Haar,  114  Mo.  335,  21  S.  W.  737.  One  of 
them  was  shown  to  have  been  discharged 
by  the  Burlington  Company,  for  whom  he 
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bad  worked,  and  after  he  wai  discharged  he 
held  no  other  railroad  position.  A  point  1b 
made  about  the  court's  refusing  to  allow  him 
to  answer  whether  he  bad  been  able  to  get 
railroad  employment  since  his  discharge. 
T^e  witness  answered  that  question  by  say- 
ing he  had  never  tried  to  get  It,  and  an  ob- 
jection being  made  by  the  plalntlfr's  attor- 
ney, after  the  answer  was  given,  the  court 
remarked  that  the  testimony  was  only  ad- 
missible as  tending  to  prove  he  was  dischar- 
ged for  Incompetency.  That  ruling  was  cor- 
rect, for  the  only  purpose  of  the  question,  as 
of  all  cross-examination,  was  to  test  the 
qualification  of  the  witness,  as  an  expert.  In 
regard  to  handling  trains.  If,  however,  be 
was  discharged  for  any  other  reason  than 
lack  of  skill,  or  conid  not  afterwards  secure 
railroad  employment  for  any  other  reason, 
the  circumstance  could  have  no  bearing  on 
the  weight  of  his  evidence. 

It  is  also  objected  that  the  court  refused 
to  permit  the  plaintiff  to  answer  whether  be 
conId  point  out  in  the  bill  of  exceptions  on 
which  the  case  was  formerly  appealed  any 
testimony  given  by  him  at  the  former  trial 
that  he  had  found  a  piece  of  the  mare's  hoof 
on  the  track,  he  having  testified  on  the  sec- 
ond trial  that  be  did  find  a  piece  of  her  hoof 
on  the  track.  The  exact  question  asked  of 
Buckman  was  this:  "Are  yon  able  to  point 
out  a  place  In  your  testimony  about  finding 
a  piece  of  the  hoof  before?"  To  this  ques- 
tion the  plalntlfTa  counsel  objected,  and  the 
court  sustained  the  objection;  saying  that  the 
witness  might  be  asked  whether  he  did  or  did 
not  testify  as  to  that  particular  matter.  That 
mling  was  accurate,  and  the  court's  remark 
Indicated  the  right  way  to  lay  a  ground  for 
impeaching  the  plaintiff.  We  know  of  no 
rule  of  evidence  by  which  a  witness  can  be 
called  on  to  say  where,  in  a  stenographer's 
notes  taken  on  a  former  trial,  he  finds  cer- 
tain statements  then  made  by  him,  or  wheth- 
er he  can  find  them  at  all. 

Finally  it  Is  insisted  there  was  no  evi- 
dence tending  to  show  the  trainmen  might 
have  checked  the  train,  by  the  use  of  ordi- 
nary care,  in  time  to  avoid  striking  the  mare 
after  discovering  her  in  a  dangerous  posi- 
tion, and  an  ingenious  argument  is  gone  into 
by  defendant's  counsel  to  establish  this  con- 
tention. After  reading  all  the  evidence,  we 
think  there  was  much  testimony  on  that  Is- 
sue for  the  Jury  to  weigh.  Witness  Mc- 
Leod,  who  almost  saw  the  accident,  testi- 
fied that  he  himself,  the  engineer,  and  the 
horses  on  the  track  (for  there  were  two, 
but  only  one  was  hurt),  seemed  to  discover 
tbe  danger  at  the  same  time.  He  testified 
further  that  the  moon  was  shining  brightly, 
and  there  was  testimony  that  the  piece  of 
track  along  which  the  train  approached  the 
mare  was  straight  and  level  for  a  long  dis- 
tance. McLeod  knew  when  the  engineer  saw 
the  horses,  by  hearing  the  stock  alarm  sound- 
ed, and  swore  the  engine  was  then  about 
70  yards  away;  that  the  train  was  running 


at  a  pretty  fair  speed,  and  seemed  to  run 
faster  after  the  whistle  was  sonnded  than 
before;  and  that  there  was  no  effort  made 
to  stop  or  check  the  train.  There  was  other 
testimony  given  on  the  second  trial  tending 
to  show  the  train  could  have  been  stopped 
within  the  distance  it  was  from  the  horses 
after  tbey  were  detected  by  the  engineer. 
The  testimony  of  the  engineer  himself  was 
that  he  used  all  means  at  his  command  to 
stop,  and  that  in  fact  the  mare  was  never 
struck  by  the  engine,  but  received  her  In- 
juries by  running  along  the  track  over  tbe 
ties.  On  tbe  otber  hand,  there  was  testi- 
mony to  show  the  wonnds  and  bruises  on  her 
were  of  a  sort  that  must  have  been  caused 
by  a  collision.  Unquestionably,  all  this  evi- 
dence was  for  the  jury  to  consider,  and,  as 
we  find  the  case  was  properly  tiled,  the 
Judgment  is  afilrmed. 

BLAND,  P.  J.,  and  REyBURN.  J,  concur. 


WATERS-PIERCE  OIL  CO.  t.  JACKSON 
JUNIOR  ZINC  CO.* 

(Court  of  Appeals  at  Kansas  City,  Mo.    Feb.  2, 
1903.) 

PRINCIPAL  AND  AQBNT— LIABILITY  OF  PRIN- 
CIPAL-PROOF OF  AGENCY— INSTRUCTIONS. 

1.  Where  the  motion  for  new  trial  did  not 
'call  the  attentiou  of  the  court  to  its  action  in 
refusing  an  instruction,  the  error.  If  any,  wan 
waived. 

2.  Defendant,  as  principal,  is  not  liable  for 
the  value  of  goods  sold  to  another  who  was  at 
no  time  his  a!;ent,  and  who  did  not  assume  to 
act  as  such  with  his  knowledge. 

S.  Where  a  person  had  been  defendant's  agent 
In  huying  goods  from  plaintiff,  plaintiff  was  en- 
titled to  recover  for  subsequent  sales  in  case  be 
had  no  notice  of  the  revocation  of  the  agency, 
but  believed  it  still  continued. 

4.  One's  agency  cannot  be  proved  by  his  own 
declarations  or  admissions. 

Appeal  from  Circuit  Court,  Jasper  County; 
J.  D.  Perkins,  Judge. 

Action  by  the  Waters-Pierce  OH  Company 
against  the  Jackson  Junior  Zinc  Company 
£'rom  a  judgment  for  defendant,  plalntifl  ap- 
peals.   Reversed. 

Merritt  &  Miller,  for  appellant  Qalen  Se 
A.  E.  Spencer,  for  respondent 

BROADDUS,  J.  Tbe  action  Is  on  an  ac- 
count for  goods  alleged  to  have  been  sold 
and  delivered  to  tbe  defendant  In  the  months 
of  October,  November,  and  December,  1900. 
The  defendant  denied  tbe  purchase  and  de- 
livery of  the  goods.  The  finding  and  judg- 
ment were  for  the  defendant  from  which 
plaintiff  appealed. 

The  defendant  owned  a  mining  lease  on  23 
acres  of  land,  and  one  F.  C.  Orable  assisted 
in  organizing  defendant  company,  and  super- 
intended the  construction  lOf  Its  ore-dreasing 
mill  on  the  leased  premises,  which  was  com- 
pleted near  the  close  of  the  year  1889.    It 

•Rehearing  denied  April  (,  IMS. 

\  1.  See  Appeal  and  Error,  vol.  I,  Cent  Dig.  i  1G9T. 
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was  admitted  that  th«  defendant  occnpied 
the  premises  and  operated  the  business  un- 
til September  IS,  1800.  As  to  all  the  other 
facts,  the  eyidence  was  somewhat  conflict- 
ing. 

PlalntUTs  testimony  tended  to  show  that 
dcting  the  time  last  mentioned  said  Grable 
was  acting  as  agent  of  defendant,  and  as 
Bach  bought  goods  of  plaiutlfC  at  various 
times,  which  were  paid  for  by  defendant. 
On  the  other  hand,  there  was  evidence  tend- 
ing to  show  that  one  O.  E.  Hart  was  defend- 
ant's 8ui>erintendent,  and  that  he  bought 
such  goods  from  the  plaintiff,  and  that  said 
Grable  had  nothing  to  do  with  their  pur- 
chase. There  was  evidence  tending  to  show 
that  on  said  15th  day  of  September,  1000, 
defendant  ceased  to  do  business,  and  soon 
thereafter  let  the  property  to  the  firm  of 
Lindsey  &.  Townsend,  who  occupied  the 
premises  and  carried  on  the  mining  until 
December  1st,  when  defendant  leased  the 
same  to  what  was  known  as  the  Andrew 
Jackson  Zinc  Company.  Grable  was  the 
manager  and  agent  for  those  two  concerns, 
and  it  was  during  the  time  they  bad  cliarge 
that  the  goods  in  controversy  were  bought 
by  blm. 

Plaintiff  tried  Its  case  upon  the  theory  that 
as  the  evidence  tended  to  show  that  the 
said  Grable  was  the  agent  of  the  defendant, 
and,  as  such,  purchased  goods  from  the  plain- 
tiff for  defendant  up  to  September  15,  1000, 
when  defendant  claimed  to  have  let  the 
property  and  business  to  Lindsey  &  Town- 
send,  and  afterwards  to  the  Andrew  Jack- 
son Zinc  Company,  and  that  during  the  time 
of  the  occupation  of  the  property  and  the 
carrying  on  of  the  business  by  the  last- 
named  parties  the  plaintiff  sold  the  goods  in 
controversy,  on  the  order  of  said  Grable,  in 
good  faith,  believing  that  he  was  still  the 
agent  for  defendant,  and  without  notice  from 
defendant  of  such  change  in  the  business, 
defendant  was  liable  for  the  value  of  the 
goods.  The  plaintiff  asked  several  instruc- 
tions predicated  upon  its  said  theory  of  the 
case,  some  of  which  were  given,  some  re- 
fused, and  others  modified  by  the  court. 
Complaint  is  here  made  of  the  action  of  the 
court  In  refusing  and  modifying  said  instruc- 
tions, but  ns  plaintiff  did  not  call  the  at- 
tention of  the  court  to  its  action  in  that  re- 
spect in  the  motion  for  a  new  trial,  all  er- 
rors. If  there  were  such,  have  been  waived. 
Hall  T.  Harris,  145  Mo.  614,  47  S.  W.  506; 
Bartlett  v.  Veach,  128  Mo.  91,  80  S.  W.  347; 
Watson  T.  Bace,  46  Mo.  App.  546. 

But  plaintiff  saved  its  exceptions  to  the 
action  of  the  court  in  giving  instructions 
numbered  1,  2,  and  3  in  behalf  of  defendant. 
There  can  be  no  justifiable  criticism  of  In- 
struction No.  2,  for  it  practically  amounts 
to  nothing  more  than  telling  the  jury  that 
If  said  Grable  was  at  no  time  defendant's 
egent,  and  h'e  bad  assumed  to  act  as  such 
wlthont  Its  knowledge,  the  defendant  was 
not  liable  for  the  value  of  the  goods,  which  is 
73  S,W.-18 


good  law.  The  defendant's  third  instruction 
is  practically  the  same  as  No.  2,  except  as  to 
an  Immaterial  variation  in  form. 

But  plaintiff  most  earnestly  contends  that 
defendant's  instruction  No.  1  did  not  embody 
the  law  of  the  case.  Said  instruction  tells 
the  jury  that  plaintiff  must  show  one  of 
three  conditions  of  fact  before  it  can  recov- 
er, viz.:  First,  that  said  Grable  during  the 
time  of  the  sale  of  the  goods  was  In  fact 
defendant's  agent,  and  as  such  be  bought 
them;  or,  second,  that  defendant's  ofBcers 
knew  that  he  was  buying  goods  in  its  name, 
claiming  to  be  its  agent  without  protest  on 
defendant's  part,  and  that  plaintiff  sold  the 
goods  believing  him  to  be  defendant's  agent; 
or,  third,  that  defendant's  course  of  business 
at  its  mill  and  property  from  and  after  Sep- 
tember 15, 1900,  was  calculated  to  lead  plain- 
tiff to  believe  that  Grable  had  authority  to 
act  for  defendant  in  buying  the  goods  in  dis- 
pute, and  that  plaintiff  sold  the  goods  in  dis- 
pute, believing  that  said  Grable  was  de- 
fendant's agent,  with  authority  to  make  the 
purchase.  The  plaintiff  contends  that  agency 
may  be  shown  in  more  ways  than  are  includ- 
ed In  said  instruction,  and  for  that  reason 
alone,  if  for  no  other.  It  should  not  have 
been  given.  But  that  objection  will  not  hold 
good  unless  there  was  evidence  tending  to 
establish  the  agency  in  some  other  manner 
than  that  pointed  out  in  said  instruction. 
But  plaintiff  claims,  also,  that  it  is  in  con- 
flict by  reason  of  its  abbreviation,  with 
plaintiff's  Instruction  No.  2,  which  is  to  the 
following  effect,  viz.:  That  if,  prior  to  the 
sale  of  the  goods  in  dispute,  said  Grable  had 
been  the  agent  of  the  defendant  In  buying 
like  goods  from  the  plaintiff,  and  that  plain- 
tiff sold  to  said  Grable,  as  agent  of  defend- 
ant, said  goods  first  named,  without  notice 
from  defendant  of  the  revocation  of  his  au- 
thority as  such  agent,  and  believing  him  to 
be  such  agent,  the  plaintiff  would  be  entitled 
to  recover.  It  must  be  admitted  that  said 
theory  of  the  case  of  continuing  an  agency, 
once  shown,  so  far  as  third  persons  are  con- 
cerned, who  deal  with  the  agent,  as  such, 
after,  and  without  notification  of,  revocation 
of  his  authority,  is  wholly  eliminated  from 
said  third  Instruction  of  defendant,  and  for 
that  reason  should  not  have  been  given,  for 
it  did  not  contain,  as  it  purported  to,  all 
the  theories  of  the  plaintiff's  right  to  recov- 
er on  the  evidence.  It  is  well-settled  law 
that  the  revocation  of  the  authority  of  an 
agency  takes  effect,  as  to  third  persons,  only 
from  the  time  when  the  revocation  is  made 
known  to  them.  Story  on  Agency  (9th  Ed.) 
§  470;  Ewell's  Evans  on  Agency,  p.  570,  and 
authorities  cited;  Wharton's  Agency  & 
Agents,  i  110.  As  the  alleged  agency  of 
Grable  for  the  purchase  of  goods  would  be 
revoked,  necessarily,  when  defendant  ceased 
business  and  leased  the  same  to  another 
party,  it  was  a  legitimate  inquiry  whether 
plaintiff  had  notice  of  such  revocation. 

Plaintiff    further   Insists    that   the   court 
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committed  error  in  refusing  to  allow  it  to 
prove  wbat  said  Orable  said  as  to  his  agency 
for  defendant  while  he  wob  buying  the 
goods.  One's  agency  cannot  be  shown  by 
his  own  declarations  or  admissions.  Mitch- 
urn  V.  Dunlap,  98  Mo.  418,  11  S.  W.  989;  The 
Waverly  Timber  &  Iron  Co.  v.  Cooperage 
Co..  112  Mo.  383,  20  S.  W.  566;  Bank  v.  Ley- 
ser,  116  Mo.  51,  22  S.  W.  504. 

The  objections  made  to  the  admission  of 
evidence  on  the  part  of  defendant  we  think 
were  without  merit.  As  the  case  will  be 
reversed  for  the  error  noted,  it  is  not  nec- 
essary to  poBS  upon  that  part  of  plaintlfTs 
motion  asking  for  a  new  trial  on  account  of 
newly  discovered  testimony. 

Reversed  and  remanded.    All  concur. 


SPALDING  T.  CHICAGO,  B.  ft  Q.  R.  CO. 

(Court  of  Appeals  at  St.  Louis,  Mo.    Feb.  8, 

1903.) 

CARRIERS— TRANSPORTATION  OV  LIVB  STOCK 
—DELAY  —  INJURY  —  KFPEICT  OF  ABANDON- 
MENT —  TBNDER  OF  AMOUNT  REAUZED 
FROM  SALE— ISSUB  UNDER  PLEADINOS. 

1.  Tlie  fact  tliat  a  ghipmeut  of  live  stock  is 
delayed,  and  the  property  injured  and  depre- 
ciated in  value,  will  not  give  the  shipper  the 
right  to  terminate  the  relation  of  bailment  by 
abandoniug  the  property,  and  charging  the  car- 
rier as  for  a  conversion. 

2.  In  an  action  by  a  shipper  of  live  stock 
against  a  carrier,  the  shipper  alleged  that  the 
property  was  never  received  by  him  at  its  des- 
tination, and  was  utterly  lost  to  him.  The  car- 
rier answered,  alleging  that  the  property  had 
been  abandoned  to  it  by  the  shipper  while  in 
transit,  and  that  it  bad  forwarded  the  property 
to  market  and  sold  it  on  the  shipper's  account, 
and  tendered  him  the  proceeds.  This  tender 
was  renewed  in  the  pleading.  Beld.  that  is- 
sues as  to  whether  the  amount  tendered  was 
the  net  amount  actually  realized  from  the  sale, 
nnd  whether  it  was  the  amount  that  should 
have  been  realized,  were  not  determinable  un- 
der the  pleadinss. 

3.  The  refusal  of  a  shipper  of  live  stock  to 
comply  with  the  provisions  of  the  contract  of 
shipment  requiring  that  some  one  aroompany 
the  stock  to  care  for  them,  and  that  they  shall 
be  loaded  and  unloaded,  wateied,  and  fed  by  the 
shipper's  agent,  will  not  excuse  the  carrier  from 
transporting  the  stock  to  their  destination  with- 
out unreasonable  delay,  caring  for  them  at  the 
shipper's  expense. 

Appeal  from  circuit  court,  Shelby  county; 
Nat  M.  Sbelton,  Judge. 

Action  for  failure  to  deliver  goods  by  Al- 
bert C.  Spalding  against  the  Chicago,  Burling- 
ton ft  Quincy  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed. 

Mosman  ft  Humphrey,  tor  appellant 
Drain,  Dysart  &  Mitchell,  for  respondent 

BLAND,  P.  J.  The  petition  was  in  three 
counts.  The  appeal  is  from  a  judgment  ren- 
dered on  the  thb:d  count  This  count  reads 
as  follows:  "For  another  and  further  cause 
of  action  against  the  defendant  plaintiff 
states  that  on  the  2d  day  o'  February,  1901, 


defendant  being  a  corporation  and  common 
carrier  as  aforesaid,  received  of  and  from  the 
plaintur,  at  its  station  kt  Browning,  Mis- 
souri, on  the  Chicago,  Burlington  ft  Kansas 
City  Railway,  then  and  now  owned  by  the 
defendant  eighteen  horses,  of  the  value  of 
$1,800,  the  property  of  the  plaintiff,  and  then 
and  there  undertook  and  agreed  to  transport 
and  carry  said  horses  to  East  St  Louis,  in 
the  state  of  Illinois,  and  to  deliver  tbem  to 
plaiutUT  at  said  destination  without  delay 
and  in  a  safe  condition;  but  plaintiff  avers 
that  the  defendant  negligently  failed  to  so 
transport  convey,  and  deliver  said  horses  at 
the  said  city  of  East  St  Louis,  according  to 
its  contract  and  agreement  with  the  plain- 
tiff, by  reason  whereof  the  said  eighteen  head 
of  horses  have  been  totally  lost  to  the  plain- 
tiff, and  he  has  been  damaged  thereby  in  the 
sum  of  $1,800,  for  which  he  prays  judgment 
And  plaintiff  avers  that  the  whole  amount  of 
damage  sustained  by  him  by  reason  of  the 
premises  is  the  sum  of  $2,050,  for  which  be 
prays  judgment  with  other  general  and  prop- 
er relief."  The  answer  to  the  third  count  is 
as  follows:  "Defendant,  for  answer  to  the 
third  count  of  the  petition,  admits  that  on  the 
2d  day  of  February,  A.  D.  1901,  the  plaintiff 
delivered  to  this  defendant  at  its  station  at 
Browning  one  car  loaded  with  horses  for 
transportation  to  East  St  Louis;  and  defend- 
ant charges  and  avers  the  fact  to  be  that  said 
horses  were  delivered  to  it  under  and  by 
virtue  of  a  special  contract  then  and  there 
entered  into  between  the  plaintiff,  Albert  C. 
Spalding,  and  this  defendant  for  the  trans- 
portation of  said  horses,  under  and  by  virtue 
of  which  contract  it  was  agreed  that  in  cmi- 
sideration  of  the  free  transportation  of  one 
person,  designated  by  the  plaintiff,  by  said 
railroad  company,  to  accompany  the  stock 
and  care  for  the  same,  that  the  said  car  and 
the  said  animals  contained  therein  should  be 
in  the  sole  charge  of  said  person  for  the  pur- 
pose of  attention  and  care  for  said  animals, 
and  that  this  defendant  should  not  be  respon- 
sible for  such  care  and  attention;  and  it 
was  further  agreed  that  said  animals  were 
to  be  loaded  and  unloaded,  watered  and  fed 
and  cared  for,  by  the  owner  thereof  or  his 
agent  in  charge,  and  that  this  defendant 
should  not  be  liable  for  loss  from  theft,  heat, 
or  cold,  jumping  from  the  cars,  or  other  es- 
capes. Injury  in  loading  or  unloading,  injury 
which  the  animals  might  cause  to  themselves 
or  do  to  each  other,  or  any  injury  which  re- 
sulted from  the  nature  and  propensities  of 
the  animals,  and  that  this  defendant  did  not 
agree  by  force  of  said  contract  to  deliver 
said  stock  at  destination  in  any  spedfled  time 
or  for  any  particular  market,  but  only  to 
transport  and  deliver  said  horses  with  rea- 
sonable diligence,  according  to  the  usual 
manner  of  running  its  trains.  This  defend- 
ant says  that  it  was  further  mutually  under- 
stood and  agreed  by  and  between  said  plain- 
tiff and  this  defendant  that  said  animals 
should  be  carried  and  transported  from  the 
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station  of  Browning  to  the  station  of  Hunn&- 
well,  at  -n-hlch  station  the  car  containing  said 
animals  was  to  be  set  oat  for  the  purpose 
of  glTlng  plaintiff  an  opportimlty  to  place  In 
said  car  other  and  additional  horses.  De- 
fendant says  that  it  carried  and  transport- 
ed said  horses  with  reasonable  dispatch  on 
its  regular  train  to  the  said  station  of  Hun- 
neweU,  and  at  said  station  set  said  car  out 
BO  that  the  plaintiff  might  finish  loading  the 
same  by  placing  other  horses  therein.  De- 
fendant says  that  when  said  horses  arrived 
at  the  station  of  BroolcSeld  the  plaintiff  tele- 
graphed to  the  graieral  freight  agent  of  this 
defendant  that  the  car  load  of  horses  was 
there  at  Brookfleld  at  his  disposal,  and  then 
and  there  abandoned  said  horses  and  all  care 
and  attention  to  the  same;  tliat  defendant 
tried  to  get  plaintiff  to  take  care  of  said 
horses,  but  he  refused  to  have  anything  to 
do  with  them;  that  defendant  thereupon  un- 
loaded said  horses,  and  bad  them  fed  and 
cared  for  at  the  said  station  of  Htmnewell, 
and  endeavored  to  get  plaintiff  to  take  charge 
of  said  horses,  which  he  refused  to  do;  that 
thereupon  the  defendant  shipped  said  horses 
to  St.  LauIs,  and  had  them  sold  for  the  ac- 
eonnt  of  the  plaintiff  on  the  market  In  St. 
Louis,  to  which  they  had  originally  been  con- 
signed; that  upon  said  sale  the  defendant 
realized  the  sum  of  $873.58  from  the  sale  of 
said  horses,  after  paying  all  expenses  of 
freight  and  attention  to  said  horses,  and  sub- 
sequently defendant  tendered  to  plaintiff  the 
said  sum  of  money  so  realized  from  the  sale 
of  said  horses,  which  plaintiff  refused  to  ac- 
c^t,  and  defendant  now  here  brings  Into 
court  and  tenders  to  the  plaintiff  herein  the 
said  sum  of  eight  hundred  and  seventy-three 
dollars  and  fifty-eight  cents  ($873.58),  and 
deposits  the  same  with  the  clerk  of  this  court 
for  plaintiff;  and,  having  fully  answered, 
the  defendant  asks  to  be  dismissed,  with 
costs."  The  reply  was  a  general  denial  of 
the  new  matter  set  up  In  the  answer. 

The  summary  of  Albert  0.  Spalding's 
(plaintiff's)  evidence,  as  set  out  In  the  ab- 
stract. Is  as  follows:  "The  horses  mentioned 
In  the  third  count  I  tmught  In  Browning  on 
Saturday  to  finish  the  contract.  In  order  to 
fill  the  load  out  as  near  as  I  conld.  I  bought 
a  couple  of  big  horses,  and  the  rest,  except 
one  nice  black  mare,  were  British  horses  for 
the  British  cavalry  to  ship  to  the  African 
war.  They  have  contractors  in  St  Louis  to 
buy  that  class  of  horses,  and  they  Inspect 
them  there.  When  the  contractor  gets  his 
orders  filled,  why  the  buyers  stop  buying  on 
tbe  market,  and  the  market  closes,  and 
horses  have  decreased  all  the  way  from  |10 
to  $25  per  head.  These  horses  were  bought 
Saturday  afternoon,  and  were  a  good  class 
of  British  horses;  also  two  big  horses  that  I 
woDid  call  express  ones,  and  one  nice  road 
mare.  I  ordered  a  car  there  that  morning, 
and  that  afternoon  they  were  loaded,  and 
were  ready  to  go  at  8  o'clock  for  East  St 
Louis  to  finish  loading  at  Hunnewell,  and  I 


was  to  pay  $5  extra  to  stop  these  horses  at 
Hunnewell.  That's  what  they  charged  me 
for  putting  in  horses,  or  setting  out,  either. 
To  move,  run  the  car  up  and  put  in  the  load, 
they  charged  me  $5  extra  from  Browning  to 
East  St  Louis.  Browning  is  on  the  Chicago, 
Burllng:ton  &  Kansas  City  Railway,  which 
runs  from  Burlington  to  Laclede.  Wh»i  we 
got  to  Laclede  there  was  one  train  going 
east  there,  but  it  pulled  out  in  a  few  min- 
utes. I  told  the  operator  tliat  I  wanted  this 
load  of  horses  out  on  the  first  train;  that  I 
wanted  them  out  on  the  next  train  sure;  and 
he  said  that  there  would  be  another  train 
along  directly,  and  they  would  go  out  on 
that  After  a  bit  there  was  another  train 
came  along  going  east,— an  extra  going  east 
That  train  passed.  They  were  set  on  a  side 
track  at  Laclede,  and  switched  around  from 
one  track  to  another,  and'  I  kinder  watched 
the  horses  to  see  If  they  cut  up  any,  and  a 
third  train  went  east  I  asked  the  agent: 
'Are  you  going  to  get  these  horses  out  to- 
night? They  ought  to  be  In  St.  Louis  Tues- 
day morning,  and  I  don't  want  them  bucked 
around  all  night'  And  he  said,  "We  will  get 
them  out  as  soon  as  we  can;'  and  I  think 
about  the  third  train  picked  these  horses  up' 
at  Laclede,  and  took  them  over  to  Brook- 
field,  about  five  miles.  I  went  down  Into 
the  yard  to  see  about  them.  I  had  no  Idea  at 
all  but  what  they  would  go  out  on  the  train. 
I  asked  one  of  the  trainmen  or  one  of  the 
conductors  where  the  h<»%e8  were,  and  he 
said  they  were  put  In  on  the  train,  but  would 
not  go  out  for  an  hour  or  so.  I  think  he  said 
third  72.  I  met  the  conductor,  and  he  said 
that  this  car  was  set  out  I  went  to  the 
general  telegraph  office,  and  asked  why  they 
did  not  get  that  load  of  horses  out  I  went 
back  to  the  pen  down  In  the  yards,  and  hunt- 
ed them  up,  and  found  that  they  had  been 
set  up  on  one  side  of  the  switch,  and  not 
going  out  on  that  train.  Then  there  was  an- 
other train  pulled  out,— some  one  said  No. 
70,— and  I  went  In  the  office  and  looked  at 
the  train  master's  board,  and  found  that 
there  were  six  or  seven  trains,  three  72's  and 
two  or  three  70'8,  or  something  like  that,  but 
between  three  or  four  trains  going  out;  and 
I  saw  the  ynrd  master,  and  said,  'Do  yon 
suppose  I  want  to  let  these  horses  stand 
here  all  night?'  He  said  they  would  go  out 
on  No.  78,  but  it  is  behind  time,  and  won't 
go  out  for  a  while  yet  I  went  back  to  the 
office,  and  talked  to  one  of  the  dispatchers, 
and  begged  him  to  get  these  horses  out  to 
put  on  the  market.  He  gave  me  some  short 
reply,  and  said  something  about  this  load 
having  to  be  filled  out  at  Hunnewell.  I  told 
him  that  this  load  of  horses  was  to  be  filled 
out  there,  and  I  did  not  want  this  part  In 
bad  shape.  They  were  to  fill  out  the  load 
by  paying  $5,  and  I  wanted  to  get  my 
transportation,  and  I  wanted  to  get  the 
horses  in  St.  Louis,  and  I  said,  ''Would  you 
like  to  have  a  man  standing  around  here  all 
night?'    I  asked  him  for  a  blank  on  which  I 
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Btated  to  Mr.  Ives,  the  general  freight  agent, 
a  dispatch  Bomething  like  this:  'Horses 
shipped  from  Browning  this  date  are  here 
subject  to  your  disposal.'  That  was  about  10 
at  night.  Three  trains  passed  ub  at  La- 
clede. An  extra  train  is  one  that  runs  ahead 
of  these  regular  trains.  There  are  through 
freights,  but  I  don't  just  know  about  them. 
I  think  my  car  arrived  at  Brookfield  on  the 
second  72.  Four  trains  left  Brookfield,  but  I 
don't  know  whether  they  were  local  or  extra. 
There  Is  a  board  on  the  right-hand  side  in 
the  hallway  going  Into  the  train  dispatcher's 
office.  I  saw  on  this  board  three  No.  72's, 
and  two  or  three,  two  and  may  be  three,  TO's, 
and  one  78.  I  saw  every  train  on  the  board 
go  out.  I  left  Brookfield  on  No.  78,  which 
was  the  sixth  train  to  leave  after  I  got 
there.  We  were  at  Laclede  about  two  hours, 
and  the  car  was  switched  frequently  from 
place  to  place,  and  they  were  also  switched 
at  Brookfield  considerably.  At  Brookfield  I 
saw  them  throw  the  car  in,— switch  around 
there.  I  was  In  Brookfield  until  some  time 
around  10  o'clock.  I  got  there  about  6,  I 
think.  There  were  eighteen  horses  In  the 
car.  It  was  not  a  full  load.  That  size  of  a 
load  would  be  easier  injured  switching  than 
a  full  load.  The  concussion  of  the  engine 
knocking  around,  the  horses  being  loosely 
loaded,  would  be  thrown  down  in  the  car. 
The  tighter  the  load  Is  loaded,  the  less  mash- 
ing there  is  to  them.  I  asked  the  agent  at 
Browning  If  they  would  catch  the  train  for 
St  I/)uls.  It  would  do  that  if  they  were  on 
time,  and  they  could  get  there.  I  guessed  on 
the  main  line  they  would  go.  He  Informed 
me  that  the  schedule  time  when  this  train 
would  arrive  at  St  Louis  was  6  the  next 
morning."  "By  Mr.  Mosman:  Q.  Did  he 
inform  you?  A.  I  don't  know.  I  would  not 
say  that  he  did  at  that  time.  I  stated  to  the 
agent  at  Browning  that  I  wanted  these 
horses  shipped  to  East  St  Louis,  and  finish 
loading  at  Hunnewell.  I  made  the  remark 
in  his  presence  that  these  horses  were 
bought  for  the  British  trade.  I  desired  these 
horses  to  arrive  In  St.  Louis  on  Sunday 
morning,  as  they  were  for  sale  to  the  British 
conti-actors.  The  sale  of  horses  to  the  Brit- 
ish contractors  closed  Monday  in  the  after- 
noon. They  finally  left  Brookfield  at  10 
o'clock.  Q.  What  else  do  you  know  in  refer- 
ence to  them  until  they  got  to  Hunnewell? 
A.  I  left  Brookfield  on  the  same  train. 
George  Davis,  the  general  stock  soliciting 
agent  for  the  defendant,  came  to  me  about 
2:30  p.  m.,  Sunday,  and  wanted  to  know 
about  turning  the  horses  over  to  him.  He 
wanted  to  know  why  It  was  done.  I  told 
him  the  general  tough  usage  the  horses  had 
received  in  the  handling  of  them  from 
Browning  to  this  point  I  told  him  the  rea- 
son that  I  did  it  and  he  got  pretty  angry  at 
me.  He  went  to  the  bam,  and  one  horse 
was  rolling  and  tumbling  In  great  agony, 
another  bad  its  head  bruised,  and  one  was 
so  stiff  that  he  could  hardly  walk.     Davis 


said.  Ton  ought  to  take  these  borses  and 
put  in  a  daim  for  them;'  and  I  told  him 
that  I  would  not  take  them  tmless  he  settled 
the  damage  that  had  already  occurred,  and 
be  ordered  the  men  to  get  medicine  and  doc- 
tor the  horses  and  get  them  in  shape  to  ship 
to-morrow.  I  saw  a  Mr.  Fitzgerald  on  the 
train,  who  claimed  to  be  general  manager. 
He  got  off  at  Hunnewell,  and  we  examined 
the  horses.  The  horses  were  in  Hunnewell 
eight  or  ten  days.  I  saw  a  boy  giving  the 
horses  medicine,  and  a  veterinary  surgeon, 
named  William  Stevens,  doctoring  them. 
They  were  in  first-class  condition,  ready  to 
be  shipped  on  the  market  when  loaded  at 
Browning.  Q.  Now,  you  may  state.  If  you 
know,  what  condition  these  horses  were  in 
on  the  market  at  St  Louis?  A.  I  considered 
them  in  very  bad  shape  to  be  sold.  I  saw 
them  unloaded  and  sold.  Their  condition 
was  bad.  Some  of  them  had  fallen  away  in 
fiesh,  and  some  had  bad  bruises;  some  bruis- 
ed up  about  the  head,  and  one  other  horse 
was  stlET,— kind  o'  stove  up;  and  one  black 
mare  in  particular  was  all  gaunted,  and  look- 
ed like  she  had  fallen  away;  well,  she  had 
no  fiesh  at  all.  One  pair  of  express  horses, 
their  condition  was  very  bad.  Thehr  hahr 
looked  like  it  was  all  standing  up  on  end, 
and  they  looked  like  they  had  fallen  away 
in  flesh,  and  one  or  two  were  running  at  the 
nose.  I  think  one  of  these  big  horses  looked 
as  though  he  ought  to  go  to  the  hospital 
Q.  Now,  state,  Mr.  Spalding,  what  would 
have  been  the  real  value  of  those  horses  on 
the  market  at  East  St.  Louis  on  schedule 
time  after  shipping  orders  on  the  day  when 
they  were  due?  Q.  What  was  the  worth  of 
those  horses,  the  market  value  of  those 
horses,  at  Broc^^fleld,  or  prior  to  their  arrival 
at  Brookfield,  in  good  condition,— what  would 
have  been  the  market  value?  A.  Well,  I 
valued  them  all  the  way  from  $90  to  $110 
each.  I  would  put  them  at  $90.  I  Judge 
that  I  have  been  shipping  stock  ten  or  twelve 
years.  I  shipped  some  while  I  was  in  the 
livery  business,  but  not  extensively  like  I 
have  in  the  last  four  or  five  years.  I  think 
I  shipped  fifty  car  loads  over  the  Burlington 
last  year,  the  year  before  about  forty,  and 
the  year  before  that  not  so  many.  By  the 
Court:  Well,  fwrty  or  fifty  cars  a  year?  A. 
Yes,  sir.  I  don't  remember  when  I  ordered 
the  car  for  this  shipment.  They  were  load- 
ed about  3  in  the  afternoon,  and  left  Brown- 
ing about  3:10.  I  don't  remember  the  con- 
versation that  occurred  when  the  car  was  or- 
dered. I  don't  remember  that  I  ordered  it 
through  the  agent  at  Browning.  I  did  talk 
to  him  when  I  signed  the  contract  He  said 
that  they  were  on  time  and  made  regular 
connection  for  St.  Louis  trains.  This  oc- 
curred while  I  was  signing  my  contract  and 
getting  ready,  about  five  minutes  before  the 
train  went  out  I  live  on  the  Hannibal  &  St 
Joseph  Railroad.  I  knew  the  time  the  trains 
went  out  of  Brookfield,  and  knew  if  the 
trains  would  make  their  time,  to  get  over 
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there.  I  wanted  to  know  whether  this  train 
wonld  make  Ita  regular  run  to  Laclede. 
That  was  what  I  was  asking  the  Browning 
agent  about,  and  his  reply  was  that  he 
thought  that  it  would  make  its  regular  time. 
That  was  all  the  conversation  that  I  know 
of  that  occurred.  I  think  that  we  arrived  in 
L.aclede  at  5:10  p.  m.,  and  the  car  was 
switched  there  to  get  it  Into  the  train  on  the 
Haxmlbal  road.  I  knew  It  had  to  be  switch- 
ed from  the  C,  B.  &  K.  0.  to  the  Hannibal 
at  Laclede.  The  Hiinnlbal  track  runs  east 
and  west,  and  crosses  the  C,  B.  &  K.  O. 
track  at  right  angles  there.  Brookfleld  was 
a  division  station  on  the  Hannibal  road.  I 
don't  know  anything  about  the  train  provi- 
sions at  Brook&eld.  Sometimes  the  trains 
go  right  through  to  be  made  up.  But  I  have 
been  on  trains  that  go  right  through.  Brook- 
field  Is  a  division  station  and  headquarters, 
and  I  know  Mr.  Houlahan,  the  superintend- 
ent there,  and  I  have  seen  the  train  master 
there.  I  could  not  see  Houlahan  there.  Q. 
Did  yoo  go  to  his  office?  Did  you  go  to  the 
general  agenfs  office  at  that  station?  A.  I 
think  I  went  In  and  asked  him  what  time 
my  stock  would  get  out  The  agent  that 
runs  the  shipping  department  Q.  I  am  talk- 
ing abont  the  man  that  Is  general  agent  at 
Brookfleld?  A.  I  .do  not  know  the  general 
agent  or  the  local  agent,  or  who  anybody  is. 
I  went  to  the  agent  and  asked  him  what 
time  the  train  went  oat  I  don't  know  his 
nam&  He  was  in  the  right  office  where  I 
go  to  order  my  cars.  I  don't  know  that  It 
was  the  freight  agent's  office.  We  got  to 
Brookfleld  at  6  or  7  o'clock.  I  don't  attempt 
to  give  the  exact  time.  I  had  two  conver- 
sations with  this  man,— with  a  tall  gentle- 
man. I  don't  know  his  name,  but  he  seem- 
ed to  be  the  general  manager  there  in  the 
dispatcher's  office.  I  don't  think  be  was  an 
operator,  though.  I  asked  an  operator,  and 
he  called  this  man.  I  said  I  wanted  to  get 
that  stock  out,— I  didn't  want  them  banged 
around  In  the  yards.  I  wanted  them  on  the 
market  Said  something  like  that  to  him. 
Ue  said:  'Well,  we  will  get  them  out  on 
the  first  train  that  we  can  get  them  out  on.' 
This  was  along  about  8  o'clock,  and  some- 
thing after  9  I  called  his  attention  to  it 
again.  I  tlilnk  the  first  man  I  bad  talked 
to  had  gone.  I  don't  know  whether  I  spoke 
to  the  same  man  twice  or  to  two  different 
men.  I  would  not  say.  He  said  that  he 
conld  not  get  the  stock  out  before  No.  78. 
He  said  the  train  was  behind  time.  I  asked 
him  where  Mr.  Ives'  office  was,  and  he  an- 
swered, 'In  St  Louis.'  I  asked  him  for  a 
blank  message,  and  wrote  out  a  message  to 
General  Freight  Agent  Ives  at  St  Louis,  and 
paid  bim  40  cents  for  the  message  blank, 
and  the  man  was  a  Western  Union  man. 
The  message  was  like  this:  The  horses 
sMpped  from  Browning  were  laid  out'— I 
don't  know  exactly  how  many  hours,— 'and 
they  are  here  at  your  disposal.'  I  wanted 
Mr.  Ives,  the  general  freight  agent,  to  handle 


this  stock  with  better  care.  They  were  at 
his  disposal.  *  *  *  A.  I  meant  for  him 
to  dispose  of  the  horses.  Q.  As  he  under- 
stood It,  you  had  not  anything  further  to  do 
with  the  horses.  He  could  take  care  of 
them?  A.  Yes,  sir.  Q.  And  you  sent  that 
dispatch  80  that  he  might  take  care  of  them 
and  you  abandon  them  there?  A.  I  don't 
know  whether  the  agent  called  It  abandoned 
or  what  he  called  it  I  have  stated  all  the 
conversation  I  had  in  the  dispatcher's  office. 
The  man  said  that  the  train  would  get  into 
St  Louis  at  4  o'clock  Sunday  evening.  I 
gave  the  message  to  Ives  to  one  of  the  boys 
in  the  office.  Don't  know  that  he  gave  it  to 
the  man  I  bad  been  talking  to.  Q.  Did  you 
have  anything  further  to  do  with  the  horses 
after  that  time?  A.  No,  sir.  Q.  He  did  not 
understand  you  that  you  had  any  further 
claim  on  them  ?  Your  purpose  was  to  turn 
them  over?  A.  Yes,  sir.  I  think  that  I 
talked  to  two  men  In  the  office.  I  am  not 
sure  that  I  made  any  complaint  to  anybody 
else.  I  talked  to  Joe  McDonald,  one  of  the 
conductors  of  one  of  the  trains.  The  car  had 
been  set  in  on  his  train,  and  was  taken  off 
and  put  on  another.  I  do  not  know  what 
kind  of  a  train  McDonald  had.  I  saw  Mc- 
Donald's train  moving  out  but  don't  know 
whether  it  went  out  or  went  on  a  sidetrack. 
I  saw  other  trains  leaving,  but  cannot  tell 
whether  they  passed  beyond  the  switch.  I 
watched  the  caboose,  and  they  went  out  of 
sight'  Well,  I  saw  as  many  as  two  or  three 
trains.  I  saw  the  hind  end  of  two  or  three 
cabooses  leaving  the  yard  of  the  seven  trains 
I  mentioned.  I  saw  three  at  Laclede  and 
four  at  Brookfleld.  Q.  Well,  what  switch- 
ing did  you  see  done  at  Laclede  with  your 
car?  A.  I  saw  my  car  on  the  west  end  of 
the  switch  and  another  time  on  the  southeast 
switch.  Q.  Where  did  you  see  it— In  switch- 
ing or  in  standing  still  ?  A.  I  saw '  It  at 
Brookfleld,  after  it  was  picked  up  on  this 
train,  being  switched  around.  Q.  Was  the 
engine  ahold  of  your  car  on  the  switch?  A. 
With  other  cars.  Q.  But  you  did  not  watch 
that  movement?  A.  I  noticed  that  they 
were  giving  it  some  awfq)  Jerks.  Q.  I  asked 
you  if  you  watched  that  movement?  A.  I 
noticed  them  on  the  train  in  there.  Q.  I  ask- 
ed yon  if  you  noticed  the  manner  in  which 
the  switching  was  done.  Did  you  notice  that 
movement  while  it  was  being  made?  A.  I 
did  not  watch  It  at  the  time  it  was  done. 
Well,  I  saw  It  hit  and  thrown  on  the  track. 
I  saw  It  struck  one  time,  and  switched 
around  on  others.  At  Brookfleld  they  were 
handling  It  with  a  lone  engine.  After  those 
three  movements  it  was  placed  In  the  yards 
some  place.  I  did  not  watch  It  Those 
three  movements  were  the  only  movements 
I  saw  there  at  Brookfleld.  Some  engines 
handle  stock  pretty  nicely.  The  switch  en- 
gine handles  it  nicely.  At  Laclede  there  was 
a  rongh  movement  on  the  south  switch  made 
In  taking  cars  and  setting  them  out  for 
trains.    I  saw  It  move  two  or  three  times 
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at  lAcIede.    It  was  handled  rougbly  on  the 
east  switch." 

The  evidence  of  other  ■witnesses  tends  to 
show  that  when  the  car  of  horses  was  un- 
loaded at  Hunnewell  one  of  them  was  sick, 
one  stiff  and  lame,  one  had  a  cut  over  an 
eye,  one  a  cut  on  one  hind  leg,  and  one  a  knot 
or  lump  on  one  of  Its  fore  legs;  that  some  of 
them  were  discharging  from  the  nose,  caused 
either  by  cold  or  distemper,  and  that  all  of 
them  had  the  appearance  of  being  gaunted 
and  of  having  lost  flesh;  that  when  they 
arrived  in  East  St  Louis  they  were  In  a  bad 
condition  for  the  market,  and  one  of  them 
(vas  sent  to  the  hospital. 
'  In  respect  to  the  running  of  trains  on  de- 
fendant's road,  the  testimony  tends  to  show 
that  trains  Nos.  70  and  72,  mentioned  In  the 
plaintiff's  evidence  as  having  passed  through 
Brookfleld  while  he  was  there,  were  on  that 
occasion  run  in  several  sections;  that  they 
were  loaded  at  Missouri  river  points  with 
perishable  freight,  and  were  fast  through 
trains  for  St.  Louis  and  Chicago,  and  could 
not  be  delayed  to  pick  up  way  freight  or 
take  the  time  to  set  out  or  pick  up  cars  at 
way  stations  without  demoralizing  their 
schedule  time;  and  that  No.  78,  by  which 
the  horses  were  carried  from  Brookfleld  to 
Hunnewell,  was  the  usual  and  regular  train 
for  doing  that  character  of  work. 

We  note  the  following  paragraphs  of  the 
contract  of  shipment  as  material  to  the  is- 
sues of  the  cause:  "And  In  consideration  of 
free  transportation  tor  one  person,  desig- 
nated by  the  first  party,  hereby  given  by  said 
railroad  company,  such  persons  to  accom- 
pany the  stock,  it  is  agreed  that  the  said 
cars,  and  the  said  animals  contained  therein, 
are  and  shall  be  in  the  sole  charge  of  such 
persons,  for  the  purpose  of  attention  to  and 
care  of  the  said  animals,  and  that  the  said 
railrbad  company  shall  not  be  responsible 
for  such  attention  and  care;  and,  further, 
that  the  second  party  shall  not  be  liable  to 
the  first  party,  or  to  any  of  his  servants, 
agents,  or  copartners,  or  other  person,  car- 
ried pursuant  to  this  contract,  for  any  in- 
Jury  or  damage,  from  whatever  cause,  suf- 
fered or  Incurred  while  being  so  carried. 
And  the  first  party  agrees  that,  before  set- 
ting out  upon  the  Journey,  he  will  fully  in- 
form each  of  the  persons  to  be  carried  pur- 
suant hereto  of  the  provisions  of  this  con- 
tract In  this  regard.  It  Is  agreed  that  the 
said  animals  are  to  be  loaded,  unloaded, 
watered,  and  fed  by  the  owner  or  his  agents 
in  charge;  that  the  second  party  shall  not 
be  liable  for  loss  from  theft,  heat  or  cold. 
Jumping  from  car,  or  other  escape.  Injury  In 
loading  or  unloading.  Injury  which  animals 
cause  to  themselves  or  to  each  other,  or 
which  results  from  the  nature  or  propensi- 
ties of  such  animals;  and  that  the  railroad 
company  does  not  agree  to  deliver  the  stock 
at  destination  at  any  specified  time,  nor  for 
any  particular  market  Shipment  is  made 
subject  to  the  usual  and  ordinary  delays  in- 


cident to  railway  transportation,  and  it  is 
agreed  that  no  claim  for  loss  shall  be  made 
on  account  of  that  natura" 

It  is  In  evidence  that,  after  the  horses  had 
been  unloaded  at  Hunnewell,  the  defendant 
made  ineffectual  efforts  to  induce  the  plain- 
tiff to  reshlp  the  horses  and  to  settle  the 
matter  with  him. 

The  third  count  on  which  the  recovery 
was  had,  alleges  that  defendant  negligently 
failed  to  transport,  carry,  and  deliver  the 
horses  at  East  St  Louis,  by  reason  whereof 
they  were  totally  lost  to  plaintiff,  alleges 
their  value  to  have  been  $1,800,  and  demands 
Judgment  for  $2,050.  Proof  that  defendant 
had  converted  the  horses  to  its  own  use,  or 
that  they  had  been  destroyed  in  a  railroad 
catastrophe,  or  that  they  had  been  shipped  to 
a  wrong  destination,  and  thus  lost  to  plain- 
tiff, would  have  met  the  allegations  of  the 
petition.  No  such  proof  was  offered.  To 
sustain  the  allegations,  the  plaintiff  offered 
evidence  tending  to  show  that  the  shipment 
was  unreasonably  delayed,  and  that  the 
horses  were  damaged  by  the  negligent 
switching  of  the  car  in  which  they  were  load- 
ed, and  that  for  these  reasons  he  abandoned 
the  shipment  and  turned  the  horses  over  to 
defendant  The  court  on  this  evidence  held 
that  the  plaintiff  had  a  right  to  abandon  the 
horses,  and  leave  them  in  the  possession  of 
the  defendant  by  giving  the  following  in- 
struction for  plaintiff:  "(3)  The  Jury  are 
further  instructed  that  if  you  believe  from 
the  evidence  that  there  was  an  unreasonable 
delay  in  shipping  and  carrying  the  horses  of 
the  plaintiff,  or  that  the  said  horses  were  so 
roughly  and  so  negligently  handled  by  the 
defendant's  servants  as  to  materially  damage 
them  or  lessen  their  value,  then  the  plaintiff 
had  the  right  to  abandon  said  horses,  and 
leave  them  in  the  possession  and  c<»itrol  of 
the  defendant;  and  In  passing  on  the  ques- 
tion of  whether  there  was  such  unreasonable 
delay,  or  negligent  handling,  the  Jury  should 
take  Into  consideration  all  the  circumstances 
shown  in  the  evidence."  The  court  further 
held  that  plaintiff  was  entitied  to  recover  of 
defendant  the  value  of  the  horses  at  the  time 
and  place  they  were  received  for  shipment, 
by  giving  the  following  Instruction:  "(6)  If 
your  verdict  be  for  the  plaintiff,  Oien  It  be- 
comes your  duty  to  assess  the  damage,  and 
you  are  Instructed  that  the  measure  of  dam- 
age is  the  value  of  the  horses  at  Browning 
at  the  time  received  by  the  defendant  for 
shipment,  as  shown  by  the  evidence;  and  In 
arriving  at  the  value  of  the  horses  the  Jury 
should  take  Into  consideration  all  the  facts 
and  circumstances  as  shown  by  the  evidence." 

These  Instructions  are  clearly  erroneous. 
The  only  contractual  relation  between  plain- 
tiff and  defendant,  In  respect  to  the  horses, 
was  that  for  a  consideration  the  defendant 
agreed  to  carry  them  within  a  reasonable 
time  and  with  due  care  from  Browning  to 
East  St  Louis.    The  defendant  was  a  bailee 
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of  the  hones  for  bire,  and  bo  long  as  they 
remained  In  specie  this  relation  could  not  be 
changed  at  the  election  of  plaintiff  as  bailor, 
no  matter  ho-vr  long  the  delay  In  forwarding 
them  to  their  destination,  or  how  much  they 
may  have  depreciated  In  value.  Hutchinson 
on  Carriers,  {  775;  3  Sutherland  on  Damages, 
I  905;  Banmbach  v.  Gulf,  C.  &  S.  F.  Ry.  Co. 
(Tex.  Civ.  App.)  23  S.  W.  693;  Scovill  v. 
Griffith.  12  N.  T.  509;  Brlggs  v.  N.  Y.  Cen- 
tral R.  E.  Co.,  28  Barb.  515;  N.  C,  J.  &  G. 
N.  R.  Co.  ▼.  Tyson,  46  Miss.,  loc.  cit.  73S, 
739;  Hackett  v.  B.,  C.  &  M.  R.  R.,  35  N.  H. 
390;  Johnson  v.  Strader  &  Thompson,  3  Mo. 
3.59;  Kedmon  v.  C,  R.  I.  &  P.  Ry.  Co.,  90 
Mo.  App.  68.  There  was  an  utter  failure  of 
proof  to  sustain  the  allegations  of  the  peti- 
tion, and  the  defendant's  instruction,  in  the 
nature  of  a  demurrer  to  the  plaintiff's  evi- 
dence, staonld  have  been  given. 

In  respect  to  the  tender  of  the  amount  real- 
ized by  defendant  on  the  sale  of  the  horses, 
It  was  not  made  on  the  theory  that  plaintiff 
was  entitled  to  recover  anything  on  his  peti- 
tion, but  on  the  theory,  set  up  in  the  an- 
swer, that  all  be  was  entitled  to  was  the  net 
proceeds  of  the  sale  made  by  defendant. 
Plaintiff  declined  to  accept  the  tender,  or  to 
submit  his  case  on  the  defendant's  answer. 
The  defendant  conld  not  force  the  tender 
upon  him,  nor  Is  he  bound  to  accept  the 
amount  tendered  as  the  net  amount  realized 
from  the  sale,  or  that  should  have  been  real- 
ized from  it  As  these  matters  are  open  to 
dispute,  they  will  have  to  be  settled  under 
appropriate  pleadings.  It  cannot  be  done  un- 
der the  pleadings  as  they  were  made. 

The  contract  of  shipment  shows  that  the 
horaes  were  to  be  delivered  to  the  shipper  at 
Best  St.  Louis;  that  he,  or  some  one  for  him, 
Bhonld  accompany  the  stock  and  have  the  sole 
charge  thereof,  for  the  purpose  of  attending 
to  and  caring  for  the  animals;  that  the  rail- 
road company  should  not  be  responsible  for 
said  care  and  attention;  and  that  the  ani- 
mals should  be  loaded  and  unloaded,  watered, 
and  fed  by  the  plaintiff,  or  his  agent  in 
charge.  The  refusal  of  the  plaintiff  to  per- 
form these  conditions  of  the  contract  did  not 
exonerate  the  defendant  from  performing  the 
contract. on  its  part  It  was  yet  bound  to 
carry  the  horses  to  the  place  of  destination 
without  unreasonable  delay,  and  it  was  Its 
duty  to  care  for  them  and  unload  them  at 
the  expense  of  the  plaintiff,  since  the  cove- 
nants to  be  performed  by  the  plaintiff  did 
not  go  to  the  whole  or  a  substantial  part  of 
the  consideration  for  the  contract,  nor  were 
they  precedent  to  the  obligation  of  the  de- 
fendant to  transport  the  stock.  Springfield 
Seed  Co.  T.  Walt,  94  Mo.  App.  76.  The  an- 
swer pleaded  the  contract  In  full,  and  alleged 
the  abandonment  of  the  stock  by  the  plain- 
tiff while  In  transit,  the  transportation  of  the 
horses  by  defendant  to  the  place  of  destina- 
tion, and  their  sale  there  on  plaintifTs  ac- 
count. It  seems  to  us  that,  under  the  ruling 
In  Chemical  Co.  T.  Lackawanna  Line,  70  Mo. 


App.  279,  the  plaintiff  by  an  appropriate  re- 
ply may  admit  that  the  horses  were  trans- 
ported to  East  St.  Louis,  and  then  allege  the 
breaches  of  the  contract  by  defendant  upon 
which  he  may  be  entitled  to  recover  dam- 
ages. The  measure  of  his  damages,  It  seems 
to  us.  Is  the  depreciation  in  the  value,  If  any, 
of  the  horses,  or  any  of  them,  on  account 
of  injuries  received  through  the  negligence  of 
the  defendant  in  handling  and  switching  the 
cars,  plus  loss  or  damage,  if  any,  by  reason 
of  unreasonable  delay  in  the  transportation 
of  the  horses  to  East  St  Louis,  plus  loss  or 
damage,  if  any,  occasioned  by  a  negligent 
sale  of  the  horses  on  the  market  at  Blast  St 
Louis,  from  which  should  be  deducted  the 
contract  price  of  the  freight  to  be  paid,  the 
extra  expense,  if  any,  to  which  defendant  was 
put  in  caring  for,  feeding,  watering,  and  un- 
loading the  horses,  plus  a  reasonable  commis- 
sion for  selling  them  on  the  market 

The  judgment  is  reversed,  and  the  cause  re- 
manded, with  leave  to  plaintiff  to  amend  his 
reply.  If  so  advised. 

GOODB  and  RETBTJRN,  33.,  concur  In  re- 
versal, but  are  of  opinion  that  plaintiff  was 
entitled  to  make  proof  and  recover  under  the 
allegations  of  the  third  count  of  his  petition. 


COTHRON  V.  CUDAHY  PACKING  CO.* 

(Court  of  Appeals  at  Kansas  City,  Mo.    Feb.  2, 
1903.) 

SERVANT  — INJURIES  — RES  IPSA  LOQUITUR— 
DANGERS  KNOWN  TO  SERVANT— RISKS  AS- 
SUMED—EXTENT OF  RISKS. 

1.  A  servant  was  injured  by  the  falling  of 
an  iron  hanger  from  a  bundle  of  hangers  which 
be  was  hoisting  to  an  upper  floor  of  his  master's 
building  by  means  ot  a  rope  passing  over  a 
pulley,  one  end  of  the  rope  being  tied  around 
the  bundle.  The  rope  was  old,  stiff,  and  fraz- 
sled  at  one  end,  but  had  been  in  use  for  sev- 
eral days,  having  been  substituted  for  anoth- 
er rope  in  good  condition  by  order  of  the  mas- 
ter's foreman.  It  was  not  shown  what  caused 
the  rope  to  l>ecome  untied.  Held  that  as,  even 
though  the  most  perfect  rope  had  been  nsed,  the 
irons  miglit  have  slipped  if  insecurely  tied,  or 
might  have  become  loosened  by  coming  into 
forcible  contact  with  some  object  during  their 
ascent,  the  character  of  the  rope  did  not  alone 
account  for  the  slipping  of  the  irons  therefrom, 
and  the  doctrine  of  res  ipsa  loquitur  did  not 
apply. 

2.  The  servant  testified  that  he  knew  the 
place  was  not  safe,  and  that  there  was  danger 
of  the  irons  coming  out  of  the  rope  if  not  se- 
curely tied.  Held,  that  the  danger  to  be  ap- 
prehended from  a  failure  to  securely  tie  the 
irons,  or  from  their  striking  against  some  ob- 
ject in  their  ascent,  and  becoming  loosened  there- 
by, were  risks  which  the  servant  assumed. 

3.  It  was  immaterial  whether  the  risks  were 
or  were  not  so  obviously  and  immediately  dan- 
gerous ns  to  deter  an  ordinarily  prudent  person 
from  undertaking  the  work. 

4.  Where  it  was  shown  that  Injury  to  a  serv- 
ant due  to  the  falling  of  an  Iron  hanger  from  a 
bnndle  of  hangers  which  he  was  hoisting  result- 
ed from  the  master's  failure  to  provide  a  suit- 
able rope  for  the  work,  or  from  the  fact  that 

•Rsbearlng  denied  April  t,  ISOt. 
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the  irons  were  insecurely  tied,  or  became  de- 
tAched  by  strllcing  some  object  in  their  ascent, 
but  it  was  not  shown  which,  the  servant  could 
not  recover,  as  the  two  latter  riska  were  as- 
sumed by  him. 

Appeal  from  Olrcuit  Coart,  JTackson  Coun- 
ty; E.  P.  Gates,  Judge. 

Action  by  J.  W.  Cothron  against  the  Cod- 
ahy  Packing  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    BeTersed. 

Frank  P.  Sebree  and  John  D.  Wendorff, 
for  appellant.    Kagy  &  Horn,  for  respondent 

BROADDtrS,  J.  TMb  Is  a  suit  to  recover 
damages  for  a  personal  Injury.  The  defend- 
ant is  a  packing  establishment,  and  at  the 
time  of  the  injury  was  engaged  In  construct- 
ing a  large  flve-story  building,  the  walls  of 
which  had  been  put  up  and  the  joists  placed. 
Tbe  plaintiff  was  struck  on  the  bead  and  In- 
jured by  one  of  a  lot  of  cast-iron  hangers 
which  fell  while  he  and  two  of  his  fellow 
servants  were  elevating  them  by  rope  and 
tackle  from  the  first  to  a  floor  above.  Prior 
to  tbe  time  of  tbe  occurrence  plaintiff  and 
another  workman  named  Dee  bad  been  en- 
gaged in  tlds  woitc.  The  hangers  in  ques- 
tion were  of  cast  iron,  about  11  inches  long, 
2%  Inches  wide,  and  a  half  Inch  thick,  and 
weighed  a  little  more  than  6  pounds.  The 
method  by  which  they  were  elevated  was  to 
tie  SIX  or  elgbt  of  them  on  one  end  of  a  rope 
passing  over  a  single  pulley  attached  at 
one  of  the  upper  floors,  whereupon  said  Dee 
and  the  plaintiff,  while  standing  on  the  first 
fioor,  would  take  hold  of  the  other  end  of 
said  rope,  and  pull  the  hangers  to  the  desired 
height,  at  which  point  other  workmen  would 
disengage  the  hangers,  and  drop  the  rope  to 
the  first  fioor  for  another  bundle  of  hangers, 
and  so  on.  Dee  did  most  of  the  tying,  but 
plaintiff  tied  some  of  tbem;  the  bundle 
which  fell  being  tied  by  the  former.  And, 
while  it  was  not  shown  just  how  It  was  tied 
in  the  rope,  It  was  supposedly  in  tbe  ordi- 
nary manner.  By  direction  of  defendant's 
foreman,  plaintiff  and  Dee  bad  made  a  cov- 
ering over  the  place  where  they  had  to  stand 
while  engaged  in  their  work,  which  was  In- 
tended as  a  protection  for  them  from  danger 
of  material  falling  from  above.  This  cover- 
ing was  made  upon  the  joists  alxive  of 
boards,  was  about  10  by  15  feet  In  dimensions 
and  with  an  opening  about  2  feet  square 
through  which  latter  tbe  hangers  would  pass 
while  being  hoisted.  The  rope  used  at  the 
time  of  the  injury  was  shown  by  the  evi- 
dence to  have  been  old,  stiff,  and  frazzled  at 
tbe  end,  but  it  had  been  in  use  during  tbe 
preceding  seven  or  eight  days.  Prior  to  that 
time  they  bad  been  using  another  and  dif- 
ferent rope,  shown  to  have  been  in  good  con- 
dition, but  which,  by  order  of  defendant's 
foreman,  was  removed,  and  tbe  rope  in  use 
at  tne  time  of  the  accident  substituted  there- 
for. The  plaintiff,  in  detailing  what  occur- 
red at  tbe  time  of  the  Injury,  testified  that 
while  hauling  the  rope  be  beard  the  Irons 


fall  on  tbe  covering  above,  at  whlcb  time  he 
felt  tbe  rope  slacken,  and  one  of  the  Irons, 
in  falling,  struck  blm  on  the  head.  He  also 
stated  that  he  bad  suggested  to  defendant's 
agent,  who  was  superintending  the  work,  and 
before  tbey  commenced  using  tbe  old  rope, 
tbe  advisability  of  using  the  new  rope,  wbere- 
utton  tbe  agent  had  told  him  to  use  the  for- 
mer, saying  to  him,  "It  you  can't  pull  that 
rope,  there  are  men  outside  that  will  pull  it" 
The  plaintiff  further  stated  that  he  knew  It 
was  not  a  safe  place  to  work;  that  there 
was  danger  of  the  Irons  coming  out  of  tbe 
rope  if  not  well  tied,  and  that  they  would 
fall;  and  that  he  continued  the  work  sup- 
posing that  said  agent  knew  more  about  the 
business  than  he  (plaintiff)  did,  and  that  it 
would  be  safe.  The  defense  was  a  general 
denial,  contributory  negligence  upon  ^e  part 
of  plaintiff,  and  that  he  assumed  the  risk. 
At  the  close  of  plaintilTB  evidence,  defendant 
Interposed  a  demurrer,  which  the  court  over- 
ruled. 

Plaintiff  relied  for  recovery  upon  tbe  fail- 
ure of  defendant  to  provide  him  with  a  rea- 
sonably safe  place  to  work,  and  to  provide 
him  with  reasonably  safe  tools  and  appli- 
ances. The  known  facta  disclosed  by  the 
evidence  are  that  after  the  bundle  of  Irons 
attached  to  the  end  of  tbe  rope  bad  pas^s- 
ed  through  the  aperture  In  the  covering,  they 
for  some  reason  became  detached  and  fell, 
one  of  them  striking  plaintiff  on  the  bead 
and  injuring  him.  It  does  not  appear— be- 
cause no  one  saw  what  occurred — what  caus- 
ed the  rope  to  become  untied.  It  must  bow- 
ever,  have  been  from  one  of  two  causes,  vie., 
tbe  rope  was  not  sufficiently  secured  around 
tbem,  or  tbey  struck  some  object  in  their 
ascent  which  had  the  effect  of  disengaging 
them  from  said  rope.  It  Is  the  result  of  com- 
mon experience  that  either  cause  would  ordi- 
narily produce  such  a  result. 

There  was  only  one  instruction  given  on 
the  part  of  the  plaintiff,  and  that  was  as 
to  the  measure  of  his  damages  In  the  event 
the  jury  found  for  him.  The  theory  upon 
which  the  case  was  submitted  to  the  Jury  is 
found  in  instruction  No.  3,  modified  from  one 
asked  by  the  defendant,  and  which  Is  as  fol- 
lows: "The  court  instructs  tbe  Jury  that  if 
plaintiff  was  fully  aware  of  his  surroundings 
In  performing  the  work,  and  knew  of  the  dan- 
ger of  being  struck  by  hangers  in  case  they 
should  sUp  out  of  the  rope,  and,  this  being 
the  case,  he  assumed  the  risk  thereof,  unless 
you  further  find  from  the  evidence  that 
said  risk  was  not  so  obviously  and  Imme- 
diately dangerous  that  a  man  of  ordinary 
prudence  would  not  have  refused  to  use  said 
rope  or  work  in  said  place."  The  finding  and 
judgment  were  for  the  plaintiff,  from  which 
defendant  appealed. 

The  plaintiff  relies  upon  tbe  doctrine  of  res 
ipsa  loquitur  to  sustain  bis  case.  See  Sacfce- 
wits  V.  Am.  Biscuit  Co.,  78  Mo.  App-  144,  and 
Blanton  v.  Dold.  109  Mo.  S4,  18  S.  W.  1149. 
The  theory  of  res  ipsa  loquitur  may  be  Ulus- 
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bated  by  a  statement  from  the  latter,  wbere- 
In  plalntifl  was  injured  by  the  sadden  start- 
ing of  a  machine  contrary  to  Its  ordinary 
mode  of  operation.  The  court  held:  "Such 
action  of  the  machinery  tended  of  itself  to 
show  want  of  care  in  its  construction  or  con- 
dition;" and  by  way  of  argument  said  that: 
"Some  catastrophes  are  of  a  nature  snch  as 
carry  in  a  mere  statement  of  their  occurrence 
an  implication  of  neglect  In  such  event 
the  theory  speaks  for  itself"— res  Ipsa  loqui- 
tur. In  this  case,  did  the  character  of  the 
rope  in  question  alone  account  for  the  slip- 
ping of  tbe  irons  therefrom?  We  think  not 
It  might  have  occurred  from  other  causes, 
as  we  Imve  stated.  With  the  most  perfect 
rope,  insecurely  tied,  or,  if  so  tied,  by  being 
brought  into  forcible  contact  with  some  ob- 
ject while  being  elevated,  would  most  prob- 
ably cause  the  irons  to  slip  from  their  fas- 
tening. We  are  not,  therefore,  to  infer  that 
tbe  condition  of  the  rope  was  the  cause  of  the 
injury.  It  probably  may  have  been,  but  it  is 
as  equally,  if  not  m(H«,  probable  tliat  the 
result  was  from  one  or  the  other  causes 
named.  Res  ipsa  loquitur,  or  "tbe  thing 
qteaks  for  itself,"  does  not  apply. 

If  tbe  finding  be  sustained.  It  must  be  un- 
der the  theory  of  said  Instruction  that  it 
was  the  duty  of  the  master  to  provide  a 
reasonably  safe  place  for  his  servant,  ot 
that,  if  tbe  place  was  unsafe,  the  risk  was 
not  so  obviously  and  immediately  dangerous 
as  to  deter  an  ordinarily  prudent  person  from 
undertaking  the  same.  The  plaintiff  knew 
that  the  place  was  unsafe,  and  be  must  have 
known  that  there  was  a  risk.  In  fact,  be 
said  be  knew  there  was  danger.  Tbe  de- 
fendant had  the  right  to  conduct  his  busi- 
ness In  his  own  way,  and  whatever  risk 
was  ordmarlly  incident  to  the  business  thus 
conducted  was  assumed  by  the  plaintiff 
when  be  engaged  in  the  work.  Any  risk  not 
Incident  to  tbe  business,  but  arising  out  of 
defendant's  negligence,  tbe  plaintiff  did  not 
assume.  If,  therefore,  the  plaintiff's  injury 
was  the  result  of  the  ordinary  risks  of  the 
business,  he  cannot  recover;  but,  if  they 
were  tbe  result  of  defendant's  negligence, 
he  was  entitled  to  recover.  Common  expe- 
rience teaches  that  one  of  the  risks  of  the 
business  would  be  the  danger  to  be  appre- 
hended from  a  failure  to  securely  tie  the 
iroDM  with  tbe  rope;  and  another  would  be 
the  risk  to  be  apprehended  by  the  striking 
of  tbe  irons  against  some  object  In  their 
ascent,  or  while  being  elevated,  thereby 
oauHing  them  to  slip  from  their  fastenings. 
Tbeae  risks,  tben,  were  such  as  It  might  be 
said  tbe  plaintiff  assumed,  because  they 
were  Incident  to  tbe  business;  and,  whether 
they  were  great  or  insignificant,  they  were 
assumed  by  him.  If  these  premises  be  cor- 
rect, we  cannot  see  what  difference  It  would 
have  made  whether  a  i)erson  of  ordinary 
prudence  would  or  would  not  have  engaged 
In  the  work,  whether  it  was  or  was  not  ob- 
Ttously  and   Immediately   dangerous.    It  is 


not  negligence  for  a  person  to  select  his  own 
method  of  carrying  on  bis  business.  He  Is 
not  bound  to  adopt  the  safest  and  best,  and 
he  is  liable  only  when  he  fails  to  exercise 
due  care  and  ordinary  care  In  conducting  it. 
And  be  must  provide  as  reasonably  safe  a 
place  as  is  compatible  with  his  manner  of 
doing  the  thing.  The  place  provided  by  de- 
fendant does  not  seem  to  have  been  unsafe 
in  itself,  and  plaintiff  was  not  mjured  for 
any  neglect  of  duty  in  that  respect.  He  was 
Injured,  evidently,  from  one  6f  three  causes, 
viz.,  the  insufficiency  of  the  rope,  or  it  being 
insecurely  tied  around  the  irons,  or  by  tbe 
Irons  having  been  detached  from  the  rope 
in  Its  ascent  by  striking  against  some  object, 
causing  the  Irons  to  slip  from  their  place 
and  fall.  But  it  does  not  appear  from 
which,  but,  we  think,  most  probably  from 
one  or  the  other  of  the  two  last-named 
causes.  We '  do  not  appreciate  the  theory 
that  an  old  rope,  however,  perhaps,  less  sub- 
stantial than  a  new  one,  would  not  be  just 
as  effectual,  if  not  more  so.  In  holding  the 
Irons  in  place,  as  the  newer  one  would  have 
done.  And  common  experience  does  not 
teach  us  that  an  old  rope  is  more  stiff  and 
less  pliable  than  a  new  one;  rather,  the 
contrary  is  the  case. 

As  we  think  it  has  been  clearly  shown 
that  plalntift's  injury  was  the  result  of  de- 
fendant's failure  to  provide  a  suitable  tope 
for  the  business,  if  the  one  In  question  was 
not  reasonably  so,  or  by  one  of  tbe  two 
other  causes  named — the  risk  of  the  irons 
being  Insecurely  tied  and  their  liability  of 
becoming  detached  by  striking  some  object 
in  their  ascent.  It  not  being  shown  which — 
the  plaintiff  was  not  entitled  to  recover.  It 
would  have  been  different  If  the  two  latter 
had  not  been  risks  which  plaintiff  had  as- 
sumed, for  In  that  event  It  would  have  been 
sufficient  to  have  entitled  plaintiff  to  a  ver- 
dict for  an  injury  which  must  have  been 
the  result  of  some  one  of  the  defendant's 
acts  of  negligence. 

From  what  has  been  said  It  Is  held  that 
tbe  court  erred  in  not  sustaining  defendant's 
demurrer  to  the  plaintiff's  case,  and  that  said 
Instruction,  as  modified,  was  not  the  la:w  of 
the  case.  Therefore  the  cause  Is  reversed. 
AU  concur. 


MORROW  T.  PULLMAN  PALACE  OAR 
CO.* 

(Court  of  Appeals  at  Kansas  City,  Mo.    Feb. 
16, 1903.) 

SLEBPINO  CARS-FAS3BN0ERS-L0SS  OF  QOODS 
—LIABILITY  OB"  COMPANY— THEFT  BY  SERV- 
ANT—NEaLIQBNCE  —  CONTRIBUTORY  NEGU- 
QBNCB  —  BVIDBNCB  —  SUFFICIENCY  —  QUES- 
TIONS FOR  JURY-FINDINGS  ON  CONFLICTING 
EVIDENCE)  —  CONCLU8IVBNES3  —  CONFLICT- 
ING DECISIONS. 

1.  The  court,  in  passing  on  a  demnrrer  to  evi- 
dence, is  required  to  make  every  inference  in 
favor  of  the  party  offering  tbe  evidence  which  a 

•Rebearlns  denied  April  <,  1903. 
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jai7  mlRht  make,  bat  cannot  make  inferences  in 
favor  of  the  party  demurring  to  overcome  tlie 
former  inferences;  and  where  the  evidence, 
when  80  regarded,  Is  insnfflcient  to  sustain  a 
verdict,  the  demnrrer  will  be  sustained. 

2.  Where  there  is  any  evidence  to  establish  a 
complaint  from  which  a  jury  may  reasonably 
infer  the  essential  fact,  the  court  should  not 
take  the  case  from  the  jury. 

3.  Where  plaintiff's  evidence,  when  standing 
alone,  tended  to  prove  a  prima  facie  case,  but, 
wlien  considered  with  the  whole  evidence,  was 
80  clearly  nullified  that  reasonable  persons  could 
not  differ  on  it,  a  demurrer  thereto  should  l>e 
sustained. 

4.  Whether,  in  an  action  against  a  sleeping 
car  company  by  a  passenger  for  the  recovery 
for  the  loss  of  his  personal  belongings  while  a 
passenger,  plaintiff's  evidence,  which  tended  to 
prove  that  the  goods  were  stolen  by  defend- 
ant's porter,  was  overcome  by  defendant's  evi- 
dence, is  a  question  for  the  jury. 

5.  A  sleeping  car  company  is  liable  for  the 
thefts  of  its  servants  to  the  extent  of  the  neces- 
sary baggage  or  money  of  the  passenger,  regard 
being  had  to  the  character,  duration,  and  pur- 
poses of  the  Journey,  thongh  the  passenger  was 
negligent. 

6.  Though  a  sleeping  car  company  was  under 
no  obligation  to  permit  a  passenger  to  occupy 
a  bed  in  the  smoking  compartment  of  the  car, 
yet  where  the  servant  in  charge  of  the  car  per- 
mitted the  passenger  to  do  so  the  company  as- 
sumed to  the  latter  the  eame  duties  as  if  he  had 
occupied  a  regular  berth,  in  the  absence  of  any 
collnslou  between  the  servant  and  the  passenger 
to  defraud  the  company  of  its  fare. 

7.  The  passenger,  because  of  occupying  the 
smoking  compartment  under  such  circumstan- 
ces, did  not  assume  any  rink  as  to  the  safety  of 
his  personal  belongings  different  from  that  of 
the  ^Bsengers  occupying  regular  berths. 

8.  The  articles  of  wearing  apparel,  etc.,  being 
placed  in  such  compartment  by  the  passenger  on 
retiring,  were  during  the  night,  while  he  sle|^, 
in  the  mixed  custody  of  the  passenger  and  uie 
company. 

9.  A  sleeping  car  company  is  not  an  Insurer 
of  the  personal  belongings  of  its  passengers,  bnt 
its  liability  is  that  of  a  bailee  for  hire. 

10.  It  is  the  duty  of  a  sleeping  car  company, 
in  order  to  protect  the  personal  belongings  of  its 
passengers,  to  maintain  in  its  cars  a  reasonable 
watch  during  the  night  while  the  passengers  are 
asleep. 

11.  A  passenger  who  occupies  the  smoking 
compartment  of  a  sleeping  car,  under  a  special 
arrangement  with  the  servant  in  charge  of  the 
car,  and  who  retires  for  the  night  with  knowl- 
edge that  one  of  the  windows  of  the  compart- 
ment is  open,  is  not  guilty  of  contributory  negli- 
gence which  will  preclude  his  recovery  for  the 
loss  of  his  personal  belongings,  unless  the  win- 
dow was  left  open  at  his  request. 

12.  Even  if  the  window  was  left  open  at  his 
request,  he  will  not  be  precluded  from  recov- 
ing  unless  his  property  was  stolen  by  a  stranger, 
through  the  window,  from  the  outside. 

13.  Whether  a  passenger,  in  an  action  against 
a  sleepini!  car  company  by  him  for  the  recov- 
ery for  the  loss  of  his  personal  belongings  while 
a  passenger,  was  guilty  of  contributory  negli- 
gence, held,  under  the  evidence,  a  question  for 
the  jury. 

14.  Whether  a  sleeping  car  company,  in  an  ac- 
tion against  it  by  a  passenger  for  the  recovery 
for  the  loss  of  bis  personal  belongings,  was 
negligent,  held,  under  the  evidence,  a  question 
for  the  jury. 

16.  Where  no  instructions  were  asked  or  re- 
fused, and  no  exceptions  preserved  to  the  ad- 
mission or  rejection  of  evidence,  and  the  judg- 
ment rendered  can  be  upheld  on  any  theory  of 
law  applicable  to  the  facts,  the  court  on  appeal 
must  afflrm  it. 


f  10.  See  Carriers,  voL  t.  Cent.  Dig-  {  US4 


16.  Where  the  evidence  is  conflicting,  the  gen- 
eral finding  of  the  court,  sitting  as  a  jury,  is 
conclnsive  on  appeal. 

On  Motion  to  Transfer  to  Supreme  Court. 

17.  A  decision  that  a  sleeping  car  passenger 
has  the  exclusive  custody  of  his  personal  be- 
longings during  the  daytime,  or  while  he  is 
awake.  Is  not  in  conflict  with  a  decision  that 
such  persoual  belongings,  daring  the  nighttime, 
while  the  passenger  is  asleep,  are  in  the  mixed 
custody  of  the  passenger  and  the  company,  so 
as  to  authorize  the  transfer  of  the  case  from 
the  Court  of  Appeals  to  the  Supreme  Court. 

Appeal  from  Circuit  Court,  Jackson  Coon- 
ty;   James  Gibson,  Judge. 

Action  by  W.  P.  Morrow  against  the  Pull- 
man Palace  Oar  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    AfiElrmed. 

Lathrop,  Morrow,  Fox  &  Moore,  for  appel- 
lant James  A.  Reed  and  Fyke  Bros.,  Snider 
&  Richardson,  for  respondent 

SMITH,  P.  J.  On  the  ev^ng  of  Jul7  28, 
1901,  the  plaintiff,  with  his  wife,  daughter, 
and  son,  and  a  Miss  Chandler,  who  accompa- 
nied them,  took  passage  in  one  of  defendant's 
sleeping  cars  from  Kansas  City,  in  this  state, 
to  Oelweln,  In  the  state  of  Iowa.  The  plain- 
tiff engaged  and  paid  for- a  section  containing 
an  upper  and  lower  berth,  his  wife  and 
daughter  occupying  the  lower  and  bis  son  the 
upper.  He  and  tbe  members  of  his  family 
accompanying  him  had  a  number  of  dress  suit 
cases  and  valises.  After  bis  wife  and  the 
other  two  ladles  bad  retired  for  the  night, 
be  withdrew  from  bis  Inside  {racket  a  purse 
containing  bis  money,  and  from  this  he  took 
a  small  amount  of  change,  after  which  he 
opened  bis  suit  case— a  new  one— and  dropped 
the  purse  therein,  closing  and  locking  It  (the 
case)  In  full  view  of  the  negro  porter,  who 
was  acting  in  the  double  capacity  of  condact- 
or  and  porter,  and  who  bad  sole  charge  of  the 
car.  The  plaintiff,  after  thus  putting  hla 
money  In  bis  dress  suit  case,  set  the  latter 
down  by  tbe  side  of  the  berth  occupied  by 
his  wife  and  daughter.  Later  on  be  and  bis 
son  went  to  the  smoking  compartment  at  the 
rear  end  of  the  car,  where  it  was  cooler  than 
in  the  main  body  of  It  While  they  were  alt- 
ting  In  this  compartment,  the  plaintiff.  In  the 
hearing  of  the  porter,  remai'ked  to  his  son, 
"Why  would  not  this  be  a  good  place  to 
sleep?"  and  thereupon  the  porter  remarked: 
"Why,  you  can,  If  you  like.  It  Is  very  often 
they  do  sleep  here,  and  you  can  If  yon  want 
to."  Tbe  plaintiff  then  asked  what  would  be 
tbe  expense,  and  the  porter  replied  that  "they 
gave  him  whatever  they  please."  The  porter 
thereupon  made  up  the  plalntUTs  bed  in  the 
smoking  room,  just  as  he  did  those  for  the 
other  passengers  In  tbe  main  part  of  the  car. 
Tbe  couch  on  which  tbe  plalntifTs  bed  was 
made  extended  across  tbe  room.  There  was 
an  outside  window  In  the  compartment  about 
four  feet  from  the  bead  of  plalntUTs  bed. 
which  was  left  open  from  12  to  15  inches. 
The  plaintiff  was  not  furnished  a  key  to  lock 
the  compartment  but  before  retiring  he  dos- 
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ed  tbe  door  leading  into  it  He  Irang  his 
trousers  up  on  a  hook  above  the  head  ot  Ills 
bed,  and  then  hung  ills  coat  and  hat  over 
them.  His  shoes  he  placed  by  the  side  of  his 
bed.  In  his  trousers  pocicets  were  his  watch, 
chain,  spectacles,  Knight  Templar  charm, 
pocketknife,  and  something  like  a  dollar  In 
change.  Tbe  next  morning,  when  be  awoke, 
he  discovered  that  bis  trousers  and  the  con- 
tents of  his  pockets,  with  bis  sboea,  were  gone, 
lie  called  the  porter,  and  Inquired  of  him 
wbat  had  become  of  his  missing  things,  and 
he  replied  that  he  did  Qot  know.  The  car 
was  then  near  Oelweln,  and  by  the  ttane  It 
reached  there  the  plaintiff  had  secured  an- 
other pair  of  trousers,  but  when  about  to 
leave  the  car  he  was  unable  to  find  his  dress 
suit  case.  He  told  his  son  to  see  tbe  porter, 
and  get  it.  If  he  could.  Whereupon  the  plaln- 
tiflt,  his  wife,  daughter,  son,  and  Miss  Chand- 
ler searched  the  car  for  the  missing  suit  case, 
bat  none  of  them  could  find  it  At  this  time 
the  bertbs  had  been  put  up,  so  that  the  seats 
could  be  used.  The  plalnttfrs  son  searched 
under  the  seats  and  on  the  sides  of  them  for 
the  missing  case,  but  tbe  search  was  vain. 
After  this  the  porter  was  asked  if  he  remem- 
bered it,  and  he  sHld,  "Let  me  see;  I  don't 
know."  Then  he  stated  that  he  had  seen  a 
lady  going  towards  the  station  with  a  grip  or 
salt  case  that  looked  like  the  one  in  ques- 
tion. The  plaintiff's  son  and  the  porter  then 
went  to  tbe  station,  but  the  porter  was  un- 
able to  find  the  lady  with  the  case  there. 
The  former  then  remarked  to  the  latter:  "If 
you  don't  get  that  valise,  there  Is  going  to 
be  trouble.  All  of  our  money  Is  in  there." 
The  plaintilt's  son  then  made  further  search 
for  the  suit  case  in  tbe  car,  and,  falling  to 
find  it,  took  up  his  own  valises,  and  went  Into 
the  car  of  a  connecting  train,  where  bis  sis- 
ter, who  had  preceded  him  there^  stated  to 
him  that  the  porter  had  brought  to  them  the 
suit  case.  It  was  afterwards  ascertained  to 
be  intact  The  plalntltTs  keys  were  subse- 
quently sent  to  him  by  one  who  had  found 
them  by  the  side  of  the  railway  track  at  the 
city  of  Des  Moines,  Iowa,  where  the  train 
pulling  tbe  car  in  which  plaintiff  had  taken 
passage  at  Kansas  City  had  stopped  on  its 
way  during  the  night  preceding  the  morning 
of  its  arrival  at  Oelweln.  Tbe  other  articles, 
however,  tbe  value  of  which  was  consider- 
able, were  never  recovered.  A  Jury  was  dis- 
pensed with,  and  the  case  was  submitted  to 
the  court  At  the  close  of  plaintiff's  evidence, 
and  at  tbe  conclusion  of  all  the  evidence,  the 
defendant  demurred,  on  which  the  ruling  was 
adverse  to  defendant  followed  with  judg- 
ment for  plaintiff.  Defendant  thereupon  ap- 
pealed. 

Tbe  pr<9rlety  of  the  action  of  the  court  In 
denying  defendant's  demurrers  Is  the  only 
qnestlon  raised  In  the  case.  The  rule  has 
been  long  and  well  settled  in  this  state  to  tbe 
effect  that  in  passing  upon  a  demurrer  to  the 
evidence  tbe  court  is  required  to  make  every 
Inference  of  fact  in  favor  of  the  party  offer- 


ing the  evidence  which  a  Jury  might  with 
any  degree  of  propriety,  have  inferred  in  his 
favor,  and  when,  received  In  this  light  It  is 
Insufficient  to  support  the  verdict  in  Ua  fa- 
vor, the  demurrer  should  be  sustained.  Wil- 
son V.  Board,  63  Mo.  137.  But  the  court  Is 
not  at  liberty  in  such  case  to  make  inferences 
of  fact  In  favor  of  defendant  to  counteract 
or  overthrow  either  the  presumption  of  law 
or  Inferences  of  fact  In  favor  of  plaintiff. 
Buesching  v.  Gas  Co.,  73  Mo.  219,  39  Am.  Rep. 
503;  Donohue  v.  Railway,  91  Mo.  357,  2  S. 
W.  424,  3  S.  W.  84&  And,  where  there  Is 
any  evidence  to  establish  a  complaint  from 
which  the  Jury  may  reasonably  infer  the  es- 
sential fact  the  court  should  not  take  the 
case  from  the  Jury.  Thomas  v.  Ebcpress  Co., 
30  Mo.  App.  80;  Twohey  v.  Fruln,  96  Mo. 
104,  8  S.  W.  784.  And  where  the  evidence 
for  plaintiff  contains  that  which,  If  alone, 
would  tend  to  prove  facts  sufficient  to  estab- 
lish his  prima  facie  case,  yet  when  consid- 
ered with  the  whole  evidence,  it  is  so  com- 
pletely neutralized,  destroyed,  or  rendered  in- 
operative that  reasonable  persons  could  come 
to  but  one  conclusion  as  to  its  effect  *  de- 
murrer In  such  case  would  be  properly  Inter- 
posed. But  where  that  part  of  the  evidence 
which  Is  relied  on  as  destroying  or  nullify- 
ing that  ot  plaintiff  is  not  conclusive  In  its 
character,  but  Is  such  as  reasonable  persons 
might  entertain  different  opinions,  then  the 
whole  evidence  should  go  to  the  Jury  for  de- 
termination. Torpey  v.  Railway,  64  Mo.,  loc. 
dt  387. 

The  evidence  of  the  plaintiff  tended  to  es- 
tablish a  state  of  facts  from  which  it  may  be 
reasonably  inferred  that  the  defendant's  ne- 
gro porter,  who  was  also  acting  in  the  capaci- 
ty of  conductor,  purloined  the  plaintiff's  prop- 
erty. If  such  testimony  Is  given  credence, 
it  is  Inconceivable  how  any  other  Inference 
could  be  fairly  drawn  from  It  The  evidence 
of  defendant  tending  to  prove  that  plaintiff's 
keys  were  found  shortly  after  their  loss  near 
tbe  railway  track  at  Des  Moines  In  no  way 
neutralizes  or  destroys  the  evidence  adduced 
by  plaintiff.  It  would  have  been  no  difficult 
matter  for  any  one  having  plaintiff's  keys  on 
the  Inside  of  the  car  to  have  thrown  them  out 
of  an  open  window  to  the  side  of  tbe  track 
where  they  were  found.  It  seems  to  us  that 
It  was  quite  as  probable  that  they  were 
thrown  out  from  tbe  Inside  of  the  car  as  that 
they  were  dropped  by  one  having  them  in  his 
possession  on  the  outside  of  it  Nor  can  It 
be  claimed  that  tbe  testimony  of  defendant's 
conductor  and  porter,  with  that  of  the  train 
conductor,  in  respect  to  the  footprints  on  the 
top  of  the  oil  box  of  the  car,  which  was  situ- 
ate directly  under  the  open  window  of  the 
smoking  compartment  oad  Just  above  the  car 
wheel,  has  the  effect  of  neutralizing  and  de- 
stroying the  evidence  adduced  by  plaintiff. 

It  is  a  part  ot  the  history  of  the  country, 
of  which  we  may  take  notice,  that  the  sum- 
mer of  1001  was  perhaps  tbe  hottest  and 
dryest  season  tliat  has  occurred  since   its 


Digitized  by  VjOOQIC 


284 


78  SOUTHWESTERN  REPORTER. 


(Ma 


flrst  settlement  It  may  be  well  Inferred 
from  the  evidence  that  the  train  which  pull- 
ed the  sleeper  on  which  plaintiff  took  passage 
on  its  way  from  Kansas  City  to  Oelweln  was 
enveloped  In  a  constant  cloud  of  stifling  dust, 
and  tliat  It  encountered  no  mud.  That  the 
dust  settled  on  every  exposed  part  of  the 
sleeper  there  is  little  room  to  doubt  But 
that  plastic  clay  was  found  on  any  part  of 
It  during  that  trip  may  be  well  doubted.  If 
it  rained  on  that  or  the  preceding  day  the 
fact  could  have  been  easily  shown  by  the 
reports  made  by  the  United  States  weather 
observer  at  Des  Moines. 

If  it  be  true,  as  defendant  insists,  the 
smoking  compartment  of  its  car  was  enter- 
ed from  the  outside  through  the  open  window 
at  Des  Moines,  and  the  person  entering  did 
so  by  placing  bis  feet  on  the  top  of  the  oil 
box,  and  from  there  climbing  through  the 
window,  and  in  that  way  left  his  footprints 
in  the  duat  that  had  settled  on  the  top  of 
such  oil  box,  stiU  it  Is  wholly  improbable 
that  after  the  train  bad  run  from  Des  Moines 
to  Oelwein,  a  distance  of  more  than  200 
miles,  and  occupying  about  six  hours  In  do- 
ing so,  such  footprints  on  the  top  of  the 
oil  box  or  the  abrasion  of  the  surface  of  the 
coat  of  dust  on  the  side  of  the  car  under  the 
open  window  should  still  have  been  visible 
when  the  car  reached  the  latter  place.  The 
evidence  so  offered  by  the  defendant  as  to 
the  footprints  and  marks  in  the  dust  on  the 
side  of  the  car,  to  say  the  least  of  it  is  by 
no  means  of  conclusive  character.  Neither 
the  evidence  of  defendant  in  respect  to  the 
finding  of  plaintiff's  keys  nor  that  in  respect 
to  the  footprints  raises  an  inference  suffi- 
ciently strong  to  conclusively  rebut  and  over- 
come the  incriminatory  inference  deduced 
from  plaintifTs  evidence. 

Applying  to  the  evidence  the  rules  which 
we  have  hereinbefore  stated,  and  we  have 
no  doubt  that  the  case  was  properly  submit- 
ted to  the  Jury,  or,  which  is  the  same  thing, 
to  the  court  sitting  as  a  Jury.  And  as  there 
was  evidence  Justifying  the  submission  on 
the  theory  that  the  defendant's  porter  pur- 
loined the  property  lost  by  plaintiff,  in  con- 
sidering the  case  on  that  theory  the  defense 
of  contributory  negligence  is  to  be  excluded. 
The  rule  is  that  a  sleeping  car  company  is 
liable  for  the  thefts  of  its  servants  to  the 
extent  of  the  necessary  baggage  or  money  of 
the  traveler,  regard  being  had  to  the  char- 
acter, duration,  and  purposes  of  the  Journey, 
whether  the  traveler  has  been  negligent  or 
not  in  exposing  such  baggage  or  money  so 
as  to  tempt  the  cupidity  of  servants.  In 
such  a  case  contributory  negligence  of  the 
passenger  would  not  be  regarded  as  the 
proximate  or  Juridical  cause  of  the  injury. 
Root  V.  Sleeping  Car  Co.,  28  Mo.  App.,  loc 
dt  207,  208,  and  authorities  there  cited. 

There  was  evidence  adduced  by  the  plain- 
tiff Justifying  the  consideration  of  the  case 
on  the  ground  of  negligence.  The  negro  who 
was  in  charge  of  defendant's  car  was,  as  has 


been  stated,  acting  In  the  capacity  of  botb 
conductor  and  porter  thereof.  He  was  the 
sole  representative  of  the  defendant,  and 
must  be  regarded,  as  to  the  conduct  and  man- 
agement of  that  car,  as  its  vice  principal. 
He  collected  fares,  assigned  passengers  to 
their  berths,  clianged  them  from  one  l>erth  to 
another  when  desired  by  them,  and  was  de- 
fendant's factotum  on  that  car.  The  case  is 
not  different  to  tliat  where  it  has  been  held 
that  when  a  railway  conductor,  who  was  exer- 
cising control  over  a  train,  and  was  the  only 
one  present  in  absolute  control  of  Ita  move- 
ment with  the  apparent  right  to  say  who,  if 
any  one,  should  travel  on  It  permitted  a  per- 
son to  take  passage  on  It  without  notice  of 
any  want  of  authority  to  grant  such  per- 
mission, in  the  absence  of  collusion  t)etween 
him  and  the  conductor  to  defraud  the  com- 
pany of  its  fare,  whether  he  paid  the  fare  or 
not  such  person  became  a  passenger,  and  as 
such  was  entitled  to  have  the  train  managed 
with  the  care  that  was  due  from  a  common 
carrier  to  its  passengers.  Wagner  v.  Rail- 
way, 97  Mo.,  and  authorities  there  cited  on 
page  522,  10  S.  W.  486,  8  L.  R.  A.  156;  Mc- 
Qee  V.  Ry.  Co.,  92  Mo.  208,  4  S.  W.  739,  1 
Am.  St  Rep.  706.  * 

The  defendant  was  nnder  no  obligation  to 
permit  the  plaintiff  to  occupy  a  bed  In  the 
smoking  compartment  of  the  car,  but  if  it 
did  so  it  is  quite  difficult  on  principle  to  see 
why  the  former  did  not  assume  to  the  lat- 
ter the  same  duties  as  if  he  had  occupied  a 
berth  inside  of  the  main  part  of  the  car,  or 
bow  the  plaintiff  assumed  any  risk  by  his 
occupancy  of  the  smoking  compartment  dif- 
ferent from  that  of  the  other  passengers  oc- 
cupying regular  berths  in  the  main  car. 
When  plaintiff  hung  up  his  wearing  appacel. 
In  which  were  his  watch,  spectacles,  and  the 
other  articles,  it  was  Just  the  same  as  if  be 
had  hung  them  up  in  an  inside  berth,  so  far 
as  the  duties  of  the  defendant  to  him  went 
These  articles  were  in  the  mixed  custody  of 
the  plaintiff  and  defendant  A  sleeping  car 
company  is  not  an  insurer  of  the  personal 
belongings  of  the  passenger.  Its  liability  Is 
that  of  a  bailee  for  hire,  and  in  cases  of  loss, 
if  liable  at  all,  it  is  on  the  ground  of  negli- 
gence. In  order  to  be  so  liable,  it  must  have 
neglected  some  duty  which  it  assumed  to 
perform  for  the  passenger.  One  of  its  da- 
ties,  according  to  the  adjudged  cases,  is  to 
maintain  in  the  car  a  reasonable  watch  dnr^ 
ing  the  night  while  the  passenger  is  asleep 
Root  V.  Sleeping  Car  Co.,  ante;  Florida  v. 
Sleeping  Car  Co.,  37  Mo.  App.  598.  The  de- 
fendant's combined  conductor  and  porter 
seems  not  to  have  given  the  plaintiff  or  bis 
personal  belongings  the  slightest  attention 
during  the  night.  He  knew  that  one  of  the 
windows  of  the  compartment  vras  open  and 
unscreened,  but  he  did  not  offer  to  place  a 
screen  in  It  The  plaintiffs  clothes  were 
hung  on  a  hook  over  ills  bed,  four  feet  from 
the  window,  n'  il,  if  there  was  any  danger 
to  be  Incurred  by  leaving  the  window  open. 
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the  defendant  sbonld  either  bave  screened  It, 
or  offered  to  do  so;  but  In  this,  according;  to 
plaintiff'a  evidence,  it  failed.  As  the  window 
was  left  open  by  defendant,  a  greater  degree 
of  care  and  vigilance  was  required  of  It. 
The  plaintiff  cannot  be  held  to  have  been 
^Uty  of  contributory  negligence  unless  the 
window  was  left  open  and  unscreened  at  his 
request;  nor  can  be  be  barred  of  his  right 
to  recover,  even  If  he  did  request  the  window 
to  be  left  open  and  unscreened— a  fact  which 
his  evidence  docs  not  tend  to  prove— unless 
Us  property  was  stolen  by  a  stranger, 
through  the  window,  from  the  outside.  The 
<>onrt  could  not,  under  the  evidence  of  plain- 
tiff, declare,  as  a  matter  of  law,  that  he  wa^ 
guilty  of  contributory  negligence,  and  there- 
fore not  entitled  to  recover.  The  evidence, 
we  tblnk,  in  the  concrete  case,  was  of  such 
a  character  as  to  require  a  submission  on 
the  issue  of  the  negligence  of  the  defendant 
and  the  contributory  negligence  of  the  plain- 
tiff. 

The  court  might  have  found  for  plaintiff 
on  either  the  theory  that  the  property  was 
purloined  by  the  defendant's  porter,  or  on 
the  ground  of  defendant's  negligence.  The 
practice  is  in  cases,  like  this,  where  no  in- 
structions were  asked  or  refused,  and  no 
exceptions  reserved  to  the  admission  or  re- 
jection of  evidence,  that,  if  the  Judgment 
can  be  upheld  by  us  on  any  theory  of  law 
applicable  to  the  facts  which  the  evidence 
tends  to  prove,  it  must  be  affirmed.  Wagner 
T.  Furniture  Co.,  63  Mo.  App.,  loc.  clt.  208. 
While  the  evidence  adduced  by  defendant  in 
iiany  material  respects  Is  In  direct  conflict 
with  that  of  plaintiff,  yet  such  conflict  was  a 
matter  for  the  consideration  and  determina- 
tion of  the  court  sitting  in  the  capacity  of  a 
^ry,  and  its  general  finding  on  the  whole 
case  for  the  plaintiff  must  conclude  us. 

We  discover  nothing  in  the  defendant's 
contention  that  the  court,  after  It  was  de- 
veloped at  the  trial  that  the  plalntlfTs  keys 
had  been  found  and  returned  to  him,  should 
have  opened  the  case,  and  allowed  it  to  take 
further  testimony.  There  was  nothing 
shown  to  Justify  the  conclusion  that,  if  the 
case  had  been  reopened,  any  testimony  would 
have  been  obtained  materially  different  from 
that  already  given. 

Tbe  Judgment  will  be  affirmed.  All  con- 
cur. 

Opinion  on  Motion  to  Transfer  to  the  Su- 
preme Court. 

By  reference  to  Root  v.  Sleephig  Car  Co., 
28  Mo.  App.  109,  and  Chamberlain  v.  Pull- 
man Palace  Car  Co.,  55  Mo.  App.  474,  de- 
cided by  the  St.  Louis  Court  of  Appeals,  It 
will  be  seen  that  the  defendant's  contention 
that  the  decision  rendered  by  us  Is  contrary 
to  that  In  those  cases  cannot  be  upheld.  In 
the  first  of  these  cases  (28  Mo.  App.  190) 
It  was  declared  that: 

"(1)  The  settled  law  is  that  a  sleeping  car 
company  is  not  an  insurer  of  the  baggage 


of  the  passenger,  but  that  Its  liability  at 
most  is  that  of  a  bailee  for  hire.  In  the 
case  of  the  loss  of  the  passenger's  baggage 
or  belongings  It  Is,  therefore,  liable.  If  at  all, 
only  on  the  ground  of  negligence;  and.  In 
order  to  be  so  liable,  It  must  have  been 
negligent  In  the  performance  of  some  duty. 
That  duty,  so  far  as  adjudged  cases  seem 
to  have  gone,  is  that  it  will  maintain  In 
the  car  a  reasonable  watch  during  the  night 
while  the  passenger  is  asleep.  We  now  go 
fiurther,  and,  speaking  with  reference  to  the 
facts  of  this  case,  we  hold  that  the  duty  of 
keeping  watch  does  not  terminate  with  the 
period  during  which  the  passenger  is  actu- 
ally asleep,  but  that  It  extends  to  keeping 
a  reasonable  watch  over  such  of  his  neces- 
sary baggage  and  belongings  as  he  cannot 
conveniently  take  with  him,  nor  watch  him- 
self, while  he  Is  absent  from  his  berth  in 
the  washing  room,  preparing  his  toilet  after 
arising  in  the  morning.  This  duty  of  watch- 
fulness extends  so  far  as  to  make  the  sleep- 
ing car  company  liable  for  the  negligent  fail- 
ure to  perform  it  to  the  extent  of  any  bag- 
gage or  personal  belongings  which  the 
passenger  may  thereby  lose,  which  are  rea- 
sonably necessary  to  be  taken  by  him  on  his 
Journey,  regard  being  had  to  his  station  in 
life,  and  to  the  length,  purposes,  and  prob- 
able duration  of  the  Journey.    •    •    • 

"(2)  We  hold  that  a  sleeping  car  company 
is  not  liable,  while  the  passenger  Is  awake, 
for  a  theft  of  the  baggage  or  money  of  the 
passenger  not  committed  by  defendant's  own 
servants,  but  committed  by  some  one  else 
while  It  was  failing  to  keep  a  reasonably 
diligent  watch,  where  the  passenger  himself 
bad  been  negligent  In  exposing  such  baggage 
or  money  to  the  theft.  The  custody  of  the 
passenger's  hand  baggage  and  money  is, 
saying  the  most  that  can  be  said  in  his 
favor,  a  mixed  custody — partly  his  custody 
and  partly  that  of  the  sleeping  car  company. 
But  It  is  not  even  a  mixed  custody  in  re- 
spect of  money  or  other  small,  valuables 
which  he  can  conveniently  keep  upon  his 
person,  or  under  his  eye,  while  he  is  awake. 
Such  a  custody  is  the  exclusive  custody  of 
the  passenger,  and  not,  in  any  sense,  the 
custody  of  the  carrier.  Now,  if  a  passenger 
puts  such  articles  in  a  situation  where  any- 
body can  steal  them,  and  goes  away,  and 
leaves  them  there,  and  especially  If  he  does 
this  without  notifying  any  servant  of  the 
sleeping  car  company  that  he  has  so  left 
them,  it  must  be  said,  as  a  matter  of  law, 
that  he  has  been  guilty  of  contributory  neg- 
ligence." 

In  the  second  of  those  cases  (55  Mo.  App. 
474)  the  language  contained  In  the  second  of 
the  two  above  paragraphs  was  quoted  with 
approval. 

It  is  thus  seen  that  In  the  two  cases  cited 
the  St.  Louis  Court  of  Appeals  has  decided 
no  more  than  that  the  custody  of  such  be- 
longings of  the  passenger  as  consist  of  his 
personal  valuables,  and  which  h«  can  con- 
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venlently  keep  npon  his  person,  or  under  bis 
eye,  during  the  daytime,  or  while  he  is 
awake,  is  his  ezcluslve  custody,  and  not  a 
mixed  custody;  1.  e.,  partly  his  and  partly 
that  of  the  sleeping  car  company. 

In  this  case,  as  shown  by  the  opinion,  it  is 
ruled  that  the  custody  of  such  belongings 
during  the  nighttime,  while  the  passenger 
sleeps,  is  a  mixed  custody,  so  that  it  is  ob- 
vious that  there  is  no  conflict  between  the 
said  ruling  of  the  St  Louis  Court  of  Appeals 
and  that  made  by  us  in  the  present  case. 
That  court  has  declared  that  the  custody  of 
the  personal  belongings  of  the  passenger 
during  the  daytime,  or  when  he  is  awake,  is 
his  exclusive  custody;  while  we  have  de- 
clared that  when  the  passenger  has  retired 
for  the  night  to  his  berth  or  bed  for  sleep 
that  the  custody  of  his  personal  valuables, 
carried  In  the  pockets  of  his  wearing  ap- 
parel, and  hung  up  above  the  head  of  his 
bed.  Is,  durhig  the  time  he  sleeps,  a  mixed 
custody.  It  may  be  that  the  custody  of  per- 
sonal valuables  of  a  passenger  during  the 
night,  while  he  sleeps.  Is  exclusively  his, 
and  not  a  mixed  custody,  as  Is  ruled  by  us; 
but  certainly  there  Is  nothing  in  the  two 
cases  aforesaid  decided  by  the  St.  Louis 
Court  of  Appeals  holding  anything  to  the 
contrary.  It  will  be  seen  that  the  facts  in 
those  two  cases  were  where  the  loss  took 
place  Ui  the  daytime,  and  not  where,  as 
here,  it  took  place  in  the  nighttime,  while 
the  passenger  slept 

It  results  that  the  ruling  made  by  ns, 
whether  right  or  wrong,  is  not  in  conflict 
with  that  of  our  sister  court,  and  for  that 
reason  the  motion  of  defendant  must  be 
denied. 


BATES  COUNTT  BANE  t.  MISSOURI 
PAC.  RY.  CO.* 

(Court  of  Appeals  at  Kansas  City,  Mo.    Feb. 
2,  1903.) 

FIRH    CAUSED    BY    ENGINE— SUFPICIBNCT    OF 
EVIDBNCEl— INFERENCES. 

1.  Evidence  examined,  and  held  to  fail  to  show 
that  a  fire  in  hayricks  was  caused  by  an  engine 
passing  over  a  near-by  railroad  track. 

2.  Where  the  inference  that  a  fire  in  hayricks 
was  not  commnnicated  from  a  passing  locomo- 
tive is  as  strong  as  the  inference  that  it  was  so 
caused,  the  owner  of  the  hayricks  is  not  en- 
titled to  recover  from  the  railroad  company. 

Appeal  from  Circuit  Court,  Bates  County; 
W.  W.  Graves,  Judge. 

Action  by  the  Bates  County  Bank  against 
the  Missouri  Pacific  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

R.  T.  Railey,  for  appellant  Smith  &  Den- 
ton, tor  respondent 

BROADDUS,  J.  The  plaintiff  sues  far 
the  value  of  a  quantity  of  hay  alleged  to 
have  been  destroyed  on  the  12th  day  of  July, 

•RehMirliis  denied  AprU  <,  IMS. 


1900,  by  flre  set  out  by  one  of  defendant's 
engines  while  being  operated  on  its  line  of 
railroad.  The  finding  was  for  the  plaintiff. 
The  only  question  raised  by  the  defendant 
is  that  the  plaintiff  failed  to  make  a  case. 
It  was  shown  that  defendant's  track  passed 
east  and  west  through  a  station  named  Ny- 
hart  on  to  the  town  of  Butler,  and  within 
150  feet  of  plaintiff's  ricks  of  hay;  that 
south  of  defendant's  right  of  way  there  was 
a  green  hedge  fence,  about  15  feet  high;  that 
about  25  or  30  yards  east  of  where  the  hay 
was  stacked  was  a  private  roadway,  passing 
north  and  south  over  defendant's  track,  and 
which  was  used  by  the  farmers  of  the  neigh- 
borhood in  hauling  hay  from  the  bottom 
lands  to  their  respective  farms;  that  within 
a  short  time  previous  to  the  fire  some  hay 
had  been  scattered  along  this  roadway  to  the 
defendant's  tracks;  that  on  the  day  of  the 
fire  a  mixed  train  of  defendant  consisting 
of  an  engine,  caboose,  combination  passen- 
ger coach,  and  some  other  cars,  passed  east 
through  Nyhart,  going  to  Butler,  at  about  11 
o'clock  a.  m.;  that  the  track  from  Nyhart 
to  said  roadway  is  on  a  slight  grade;  that 
at  the  time  of  the  flre  there  was  but  a  light 
wind;  that  when  the  smoke  was  first  seen 
it  was  south  of  the  hedge,  and  extended  up- 
ward for  some  distance,  and  then  gradually 
moved  toward  the  south;  and  that  the  hay 
between  the  hayricks  and  where  the  roadway 
crossed  the  railroad  track,  and  extending 
along  said  roadway  a  strip,  had  been  bnmed 
between  said  points.  The  witnesses  agree 
that  the  flre  was  first  discovered  about  one 
hour  after  the  passage  of  defendant's  train. 
Witness  J.  I.  Ehardt  testified  that  he  was 
about  one-half  mile  northwest  of  the  rick  of 
hay  at  the  time  he  first  saw  the  smoke,  at 
which  time  it  was  on  the  south  side  of  the 
hedge,  and  that  he  did  not  see  any  smoke 
or  flre  between  the  railroad  track  and  the 
hedge  before  this  time.  A.  A.  Malone,  a  wit- 
ness who  saw  the  smoke  while  he  was  about 
a  mile  away,  went  to  the  place  of  the  fire  in 
two  or  three  days  afterwards.  He  testified 
that  the  flre  had  burned  along  the  private 
crossing  up  to  the  end  of  the  ties  on  the 
railroad.  Harrison  Chlpps  testified  that  he 
lived  about  three-fourths  of  a  mile  from  the 
place  where  the  hay  was  destroyed;  that  In 
the  forenoon  of  the  day  In  question,  In  com- 
pany with  one  Abe  Scoles,  he  was  west  of 
Nyhart  and  saw  defendant's  train  pass  at 
11:28  o'clock  a.  m.;  that  he  was  then  on  his 
way  home;  that  in  going  home  he  passed 
through  Nyhart  and  stopped  there  three  or 
four  minutes  to  hitch  a  hayrake  to  the  rear 
end  of  his  wagon;  that  he  had  some  straw 
in  his  wagon,  and  that  he  sat  in  front  driv- 
ing his  team;  that  he  met  a  Mr.  Hensley 
near  the  hayricks  in  question,  and  talked  to 
him  a  minute  or  two,  the  time  then  being 
10  minutes  to  12  o'clock  m.;  that  he  passed 
over  the  railroad  on  said  private  roadway, 
and  within  30  yards  of  said  hay  ricks;  Aat 
when  he  arrived  at  home  he  unhitched  Mb 
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team,  fed  tbem,  ate  bis  dinner,  and  Imme- 
diatdy  thereafter,  while  watering  and  feed- 
ing his  hogs,  he  discovered  the  fire.  He 
also  stated  that  he  did  not  notice  the  track 
that  was  burned  between  the  ricliB  and  the 
railroad  until  after  everything  was  afire,  at 
which  time  said  track  of  fire  had  been  burn- 
ed out.  6.  A.  Scoles  corroborated  Chipps 
In  every  particular,  except  as  to  the  length 
of  time  they  stopped  and  talked  with  Hens- 
ley.  He  testified  that  he  was  sitting  on  the 
rear  end  of  the  wagon,  with  his  face  to  the 
north,  watching  the  hayrake;  that  he  was 
looking  down;  and  that  there  was  nothing 
to  obstrnct  his  view,  except  said  hayrake. 
He  saw  no  smoke  nor  fire.  He  stated  that 
the  stackyard  between  the  road  and  the 
ricks  bad  not  been  burned  off  before  be  saw 
the  fire  on  the  ricks,  but  that  in  15  or  20 
minutes  afterwards  be  saw  it  was  burned 
off.  For  the  purpose  of  showing  that  the 
progress  of  the  fire  from  its  inception  was 
necessnrily  slow,  plaintiff  proved  that  the 
scattered  hay  hi  the  rdad  had  been  ground 
into  the  earth  by  passing  teams  and  wagons. 
This  was  all  the  material  evidence  In  the 
case. 

The  defendant  contends  that  all  the  facts 
and  drcumatances  did  not  raise  the  legiti- 
mate Inference  that  the  fire  was  caused  by 
sparks  thrown  out  by  defendant's  engine. 
From  the  evidence  It  may  be  safe  to  con- 
clude that  the  fire  was  not  set  out  previous 
to  the  passage  of  defendant's  train,  but 
about  one  hour  afterwards,  which  circum- 
stances, together  with  the  fact  that  the  hay 
that  was  scattered  on  said  roadway  from  de- 
fendant's track  to  the  hedge,  and  a  strip 
from  tbere  on  to  the  hayricks,  was  burned,  la 
all  the  testimony  tending  to  show  that  the 
fire  was  set  out  by  the  defendant's  engine. 
In  Peck  V.  By.  Co.,  81  Mo.  App.  123,  the 
plaintiff  made  out  a  stronger  case  than  this; 
but  the  court  held  that  he  was  not  entitled 
to  recorer,  as  there  was  no  tangible  evidence 
that  defendant's  engine  bad  set  out  the  fire, 
and  no  fact  proved  from  which  a  reasonable 
deduction  could  be  made  to  that  effect,  and 
that  it  could  only  be  a  matter  of  conjecture. 
In  Moore  t.  By.  Co.,  28  Mo.  App.  622,  It  was 
held  that  "a  verdict  founded  upon  mere 
conjecture  of  possibilities  or  probabilities, 
however  reasonable,  will  not  be  permitted  to 
stand."  And  In  Glick  v.  Ry.  Co.,  57  Mo.  App. 
97,  It  was  held  "that  appellate  courts  will 
draw  with  a  firm  hand  the  line  between  evi- 
dence and  reasonable  deductions,  on  the  one 
hand,  and  mere  conjecture  and  speculation, 
on  the  other."  There  were  other  facts  and 
circumstances  that  must  be  taken.  In  con- 
nection with  that  which  we  have  noted,  aa 
constituting  the  total  of  plalntltTs  testimo- 
ny upon  which  it  claimed  a  verdict,  viz.,  the 
slight  upward  grade  of  defendant's  tracks  ap- 
proecblng  the  place  In  question;  the  entire 
absence  of  evidence  that  the  train  In  ques- 
tion was.  a  heavy  one,  necessitating  the  ex- 
ertion of  more  than  ordinary  power  by  the 


engine,  usually  resulting  In  sparks  from  tiie 
smokestack,  or  that  it  did  emit  such  sparks. 
And  further,  the  undisputed  testimony  of  the 
witnesses  Chipp  and  Scoles,  who  passed 
along  the  private  roadway  over  the  scattered 
hay  10  minutes  or  more  after  the  passage 
of  defendant's  train,  and  stopping  In  the 
meantime  to  talk  with  Hensley  In  the  prox- 
imity of  the  hayricks,  without  seeing  any 
smoke  or  fire,  seems  to  rebut  any  inference. 
If  any  existed,  that  the  Engine  set  out  the 
fire  that  destroyed  plaintiff's  hay.  The  evi- 
dence of  these  two  witnesses  was  not  in  con- 
filct  with  the  other  evidence  in  the  case,  but 
is  consistent  with  It  In  every  respect  The 
plaintiff  seeks  to  overcome  the  effect  of  their 
testimony  on  the  ground  that  the  fire  may 
have  escaped  their  attention,  as  It  must 
have  been  at  that  time  in  an  incipient  state, 
and  thereby  overlooked.  This  may  have 
been  true,  and  it  was  possible,  even  prob- 
able, that  such  was  the  case;  but  the  most 
reasonable  conclusion  Is  that.  If  there  had 
been  a  fire  started  In  the  hay  10  minutes 
previous  to  the  time  mentioned,  there  would 
have  been  some  visible  evidence  of  Its  exist- 
ence, especially  In  the  way  of  smoke,  which, 
from  the  position  of  the  witnesses,  they 
would  have  more  than  probably  seen.  And 
If  It  be  a  matter  of  legitimate  Inference,  the 
Inference  that  the  two  witnesses  would  have 
seen  the  fire,  if  any  had  existed.  Is  as  strong 
as  that  of  the  plaintiff  that  It  might  have 
existed  but  not  been  noticed;  and.  If  the 
Inferences  are  equal,  the  plaintiff  was  not 
entitled  to  recover.  The  preponderance  must 
be  in  his  favor. 

For  the  reasons  gfiven,  we  are  of  the  opin- 
ion that  defendant's  Instruction  to  find  a 
verdict  for  the  defendant  should  have  been 
given,  as  the  plaintiff  did  not  make  out  a 
case  sufiBdent  to  recover.  The  cause  Is 
therefore  reversed.    All  concur. 


LYTLE  et  al.  v.  JAMES  et  al.* 

(Court  of  Appeals  at  Kansas  City,  Mo.    Feb.  2; 
1903.) 

MININO  CLAIMS— LICENSEE— INJUNCTION 
AGAINST  TRESPASSER. 

1.  One  having  a  right  as  licensee  by  contract 
to  remove  ore  from  land  for  a  certain  time, 
revocable  only  for  failure  to  comply  with  cer- 
tain rules  and  regulations,  having  no  remedy 
at  law  against  a  trespasser,  may  have  injunc- 
tion, under  Rev.  St.  1899,  S  3649,  providiug 
for  the  writ  where  adequate  remedy  cannot  be 
afforded  by  action  for  damages. 

Appeal  from  Circuit  Court,  Jasper  County; 
J.  D.  Perkins.  Judge. 

Action  by  William  F.  Lytle  and  others 
against  Ed.  James  and  others.  Decree  for 
plaintiffs.    Defendants  appeal.    Affirmed. 

Redding  &  Owen,  for  appellants.  Thomas 
&  Hackney,  for  respondents. 

■Rebeariag  denied  April  6,  1908. 
H  1.  S«*  Hlnea  and  UlneraU,  vol.  M,  Cent.  Dig.  | 
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BR0ADDT7S,  J.  Tbls  Is  a  suit  by  plain- 
tiffs to  restrain  the  defendants  from  entering 
and  mining  on  lot  24  of  tlie  Center  Creek  Min- 
ing Company's  land  In  Jasper  county.  The 
plaintiffs,  except  McDonald  and  Moody,  are 
licensees  of  the  Center  Creek  Mining  Com- 
pany on  this  and  other  lots,  and  prior  to 
this  suit  bad  erected  a  concentrating  mill, 
with  appurtenances,  and  had  conducted  min- 
ing operations  on  said  lots.  Previous  to  the 
suit,  plaintiffs  McDonald  and  Moody  leased 
from  the  other  plaintiffs,  at  a  stipulated 
royalty,  lot  24  and  other  lots,  and  were  con- 
ducting mining  on  the  same  when  the  in- 
junction herein  was  granted.  In  June,  1901, 
the  defendants  made  a  drift  from  their  mine 
adjoining  over  onto  lot  24,  and  were  cutting 
and  removing  ores  thereupon  at  the  time 
of  the  granting  of  the  injunction.  The  de- 
fense was  that  the  defendants  had  leased 
said  lot  from  the  plaintiffs  McDonald  and 
Moody  prior  to  the  injunction,  and  that  they 
were  then  operating  on  said  lot  under  said 
lease.  There  was  no  writing  evidencing  such 
lease,  and  plaintiffs  denied  that  any  such 
lease  had  been  made.  This  seemed  to  be 
about  the  only  disputed  fact  in  the  case. 
The  attempt  was  made  to  prove  that  plain- 
tiffs McDonald  and  Moody  bad  made  a  verbal 
lease  to  defendants,  but,  as  the  court  foimd 
for  the  plaintiffs,  it  was  equivalent  to  a 
finding  that  no  such  lease  existed.  We  have 
examined  the  evidence,  and  are  forced  to  the 
conclusion  that  the  claim  of  the  defendants 
in  that  respect  was  only  a  pretense,  and 
that  no  such  lease  existed  at  or  prior  to  the 
commencement  of  the  suit. 

The  Center  Creek  Mining  Company,  under 
its  rules  and  regulations,  retained  possession 
of  the  lot.  The  plaintiffs,  except  McDonald 
and  Moody,  who  claim  under  their  coplain- 
tlffs,  registered  under  said  rules  and  regu- 
lations as  to  the  lot  in  controversy  with  other 
lots.  The  rules  and  regulations  of  said  min- 
ing company  are  required  under  the  mining 
law  as  provided  by  chapter  133,  Rev.  St.  1899. 
Section  1  of  the  rules  of  said  mining  com- 
pany provided  that:  "Said  company  will 
keep  at  its  ofl3ce  a  register  of  all  mining 
lots  on  said  lands  (its  lands)  and  containing  a 
copy  of  these  rules  and  regulations,  and'  no 
person  will  be  permitted  to  prospect  or  mine 
on  said  land  until  he  shall,  with  the  con- 
sent of  the  superintendent,  select  a  min- 
ing lot  or  lots,  and  sign  such  register  desig- 
nating the  same,  thereby  subscribing  to  the 
rules  and  regulations  therein  contained." 
Section  2  Is  as  follows:  "Work  shall  be  com- 
menced within  five  days  after  registering  and 
shall  thereafter  be  carried  on  continuously 
In  good  faith,  and  in  good  miner-like  manner. 
Work  shall  not  be  suspended  at  any  time  ex- 
cept on  written  permission  of  the  superin- 
tendent." The  court,  after  having  beard  all 
the  evidence,  made  the  temporary  injunction 
perpetual.    The  defendants  appealed. 

It  is  contended  that,  as  the  plaintUfs  are 
merely  licensees,  they  cannot  maintain  this 


action.  In  Rochester  ▼.  Gate  City  Mining 
Co.,  86  Mo.  App.  447,  it  was  held  that:  "A 
miner  who  enters  a  mining  lot  under  min- 
ing rules  iB  entitled  to  only  a  certain  i>er 
cent  of  the  mineral  removed  by  him,  is  a 
mere  licensee  without  possessory  right,  and 
his  possession  Is  not  such  possession  as 
will  sustain  forcible  entry  and  detainer." 
See,  also,  Lowe  v.  American  Zinc  Co.,  89 
Mo.  App.  680.  The  plahitlffs  admit  that  sacb 
is  the  law,  but  insist  that,  liaving  no  le- 
gal remedy,  they  are  entitled  to  resort  to 
a  court  of  equity  to  protect  their  rights. 
Section  3049,  Rev.  St  1899,  provides  for  the 
writ  of  injunction  "wherever  In  the  opinion 
of  the  court  an  adequate  remedy  cannot  be 
afforded  by  an  action  for  damages."  In  Ar- 
nold V.  Bennett,  92  Mo.  App.  156,  it  was 
held  that  as  the  plaintiff  had  no  Interest  In 
the  ore  upon  the  lot  he  could  not  maintain 
an  action  for  trespass  against  one  for  digging 
and  taking  away  ore  from  such  lot;  tbat  the 
ore  was  a  part  of  the  realty  before  It  'was 
mined,  and  belonged- to  the  owner  of  tbe  fee. 
Under  the  rulings  in  the  cases  named  the 
plaintiffs  have  no  legal  remedy  whatever, 
much  less  an  adequate  one.  In  Smith  t. 
Jameson,  91  Mo.  13,  3  S.  W.  212,  it  was  held 
that:  "An  injunction  'wiU  not  lie  as  an  orig- 
inal and  Independent  proposition  to  deter- 
mine the  title  to  land  and  mines  thereiinder 
where  the  same  are  held  by  defendants  un- 
der claim  of  right  and  color  of  title."  Bnt 
in  Ecbelkamp  v.  Schrader,  46  Mo.  505,  It  'was 
held  that:  "While  chancery  will  not  use  Its 
extraordinary  powers  to  restrain  by  injunc- 
tion a  trespasser  merely  because  he  is  a  tres- 
passer, it  will  nevertheless  Interfere  by  in- 
junction where  the  acts  done  or  threatened 
are  ruinous  to  the  property  trespassed  npon, 
or  of  a  character  to  permanently  impair  its 
just  enjoyment  in  the  future— as  where  the 
trespasser  digs  into  and  works  a  mine  to  the 
injury  of  the  proprietor,  or  where  timber 
Is  attempted  to  be  cut  down  by  a  trespasser 
in  collusion  with  the  tenant  of  the  land." 
And  the  court  enforces  its  position  by  a  quo- 
tation from  Judge  Story  that  "an  injunction 
is  now  allowed  In  all  cases  of  timt>er,  coals, 
or  quarries  when  the  party  Is  a  mere  tres- 
passer." The  plaintiffs'  action  is  not  predi- 
cated upon  any  ownership  of  the  ore,  but 
upon  their  right  to  acquire  an  Interest  therein 
as  licensees. 

The  question  presented  for  our  considera- 
tion is,  what  rights,  if  any,  did  they  have  un- 
der the  circumstances  shown  by  the  record 
of  the  case?  It  must  be  conceded  that  they 
were  entitled,  by  virtue  of  reglatratlon  un- 
der the  mining  laws  of  the  state,  to  mine  the 
ores  in  lot  24,  and  this  was  a  contractual 
right  which  even  the  said  mining  company 
was  bound  to  respect  By  tbe  rules  and  reg- 
ulations of  said  mining  company,  the  plain- 
tiffs' right  to  mine  said  lot  will  not  tennl- 
nate  until  January  1,  1905,  and  is  only  8ul>- 
ject  to  revocation  for  failure  to  comply  witJh 
Buch  rules  and  regulations.    Notwithstanding 
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plaJnttffB  had  no  Interest  In  the  ore  nntll 
mined,  and  no  interest  in  the  realty  itself, 
and  no  such  legal  possession  as  would  sup- 
port an  action  for  trespass  or  forcible  entry 
and  unlawful  detainer,  yet  they  were  in  the 
actual  possession  of  the  lot,  under  contract 
with  the  right  to  mine  the  ores.  There  Is  no 
distinction  in  law  between  the  ownership  of 
tangible  property  and  a  contractual  property 
right.  The  plaintiffs'  right  to  mine  the  ore  on 
the  lot  in  question  was  property  Just  as  much 
as  the  ore  which  belonged  to  the  mining  com- 
pany. And  we  can  readily  conjecture  that  a 
miner  under  circumstances  similar  to  this 
case,  by  reason  of  work  done  in  the  mine, 
the  erection  of  buildings  on  the  land,  and 
cost  of  machinery,  may  acquire  property 
and  property  rights  in  a  mine  of  much  great- 
er Talue  than  the  land  itself.  It  would  be 
useless  to  argue  that  in  such  cases  the  min- 
er would  not  have  the  protection  of  the 
courts,  even  as  against  tha  owner  of  the 
fee,  if  be  attempted  to  interfere  with  such 
property  and  property  rights.  In  this  case 
the  defendants  were  strangers,  who  were 
'  found  intermeddling  with  plaintiffs'  right  to 
mine  the  ores  in  question,  and  they  asked  the 
court  for  protection.  Unless  there  is  some 
way  to  prevent  one  miner  from  intruding 
upon  another  miner,  a  state  of  anarchy 
would  prevail  In  mining  regions  of  the  state, 
and  confusion  and  violence  would  follow. 
But  we  are  satisfied  that  there  is  a  remedy 
for  such  a  condition,  and  that  the  writ  of  in- 
junction is  that  remedy,  and  the  only  rem- 
My.  The  question  is  too  plain  for  argument 
m  the  citation  of  authorities. 
The  cause  is  afiSrmed.    All  concur. 


STATE  V.  ITTNER. 

(Court  «f  Appeals  at  St  Louis,  Mo.    March  17, 

1908.) 

CRnONAL  LAW-INFORHA'nON-OmCBRS— 
TITLE  OF  OFFICH. 

1.  An  information  filed  in  the  name  of  and 
figned  by  "F.,  Acting  Assistant  Prosecuting  At- 
torns of  St.  Louis  Court  of  Criminal  Correc- 
tion.'' and  verified  by  the  affidBvit  of  the  prose- 
cnting  witness,  is  not  objectionable  on  the 
croond  that  no  such  prosecuDug  officer  is  known 
to.  or  provided  for  by,  the  statutes. 

Appeal  from  St  Louis  Court  of  Criminal 
Correction;   W.  H.  Clark,  Judge. 

Anthony  S.  Ittner  was  convicted  of  assault, 
and  be  appeals.    Affirmed. 

Stephen  O.  Rogers,  for  appellant  Chas. 
P.  Williams,  for  the  State. 

REYBURN,  3.  The  defendant  has  appeal- 
ed from  a  judgment  of  the  St.  Louis  court  of 
criminal  correction  convicting  him  of  as- 
sault and  battery  upon  Frank  Ungar.  A  trial 
was  had  before  the  court,  the  defendant  ad- 
judged guilty,  and  a  fine  of  $5  and  costs  im- 
posed. It  is  strenuonaly  urged  In  behalf  of 
defendant  that  he  should  have  been  dischar- 
ged by  reason  of  the  insufficiency  of  the  evl- 
73  8.W.-19 


dence  to  warrant  any  conviction.  The  record 
discloses  abundant  support  in  the  testimony 
for  the  judgment  of  the  trial  court,  and  we 
cannot  pass  upon  the  credibility  of  the  wit- 
nesses or  the  preponderance  of  the  proof. 
The  information  filed  In  the  name  of  and 
signed  by  "G.  N.  Fickelssen,  Acting  Assist- 
ant Prosecuting  Attorney  of  the  St  Louis 
Court  of  Criminal  Correction,"  and  verified 
by  the  affidavit  of  the  prosecuting  witness,  la 
assailed  as  not  filed  by  the  proper  officer, 
and  that  no  such  prosecuting  officer  as  act- 
ing assistant  prosecuting  attorney  of  the 
St.  Louis  court  of  criminal  correction  is 
known  to,  or  provided  for  by,  the  statutes.  In 
State  of  Missouri  v.  Fitzporter,  17  Mo.  App. 
271,  an  Information  of  the  same  court,  In  the 
name  of  and  filed  by  a  prosecuting  officer  des- 
ignated by  the  same  official  title,  was  held 
valid.  The  same  identical  objections  were 
arrayed  In  the  Fitzporter  Case  against  the 
Information  as  herein  presented,  and  the 
same  authorities  and  course  of  reasoning  in 
botli  cases  invoked ;  and  we  are  now  asked 
to  reverse  this  earlier  ruling  of  this  court, 
without  any  sound  reason  assigned  therefor. 
The  decision  rendered  by  this  court  through 
the  eminent  jurist  delivering  the  opinion  In 
the  Fitzporter  Case  is  to  our  minds  eminent- 
ly satisfactory  and  convincing,  and  the  judg- 
ment of  the  lower  court  herein  is  accordingly 
affirmed. 

BLAND,  P.  3.,  and  GOODS,  J.,  concur. 


PANNBLL  T.  PANNELL. 

(Court  of  Appeals  at  St.  Louis,  Mo.    March  17, 
190S.) 

JUDGMENT-SATISFACTION— SBTTINO  ASIDB 
FOR  FRAUD. 

1,  Evidence  that  satisfaction  of  a  Judgment 
was  obtained  by  fraud  held  sufficient  to  sustain 
the  setting  of  It  aside  on  that  ground. 

Appeal  from  8t  Louis  Circuit  Court;  D. 
D,  Fisher,  Judge. 

Action  by  Ada  Pannell  against  Charles  F. 
Pannell.  Plaintiff's  motion  to  set  aside  en- 
try of  satisfaction  of  Judgment  for  her  was 
granted,  and  defendant  appeals.    Affirmed. 

Jones,  Jones  ft  Hocker,  for  appellant 
Johnson,  Houts,  Marlatt  ft  Hawes,  for  re- 
spondent. 

RETBURN,  J.  In  an  action  then  pending 
hi  the  circuit  court  of  the  city  of  St  Louis 
on  April  23,  1894,  the  respondent,  Ada  Pan- 
nell, was  awarded  a  decree  of  divorce  from 
appellant,  Charles  F.  Pannell,  with  alimony 
at  the  rate  of  ^36  per  month.  On  March  10, 
1899,  appellant  filed  in  the  federal  court  a 
voluntary  petition  In  bankruptcy,  and  in- 
cluded in  the  schedule  of  his  liabilities  ac- 
companying it  as  an  indebtedness  to  re- 
spondent arrears  of  alimony  aggregating 
$2,094.  On  April  3,  1899,  appellant  obtain- 
ed from  respondent  her  signature  to  the  toh 
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lowing  paper:  "Vow  at  this  day  comes  Ada 
L.  Pannell  and  acknowledges  satisfaction  of 
Judgment  in  tlie  above-entitled  cause. 
[Signed]  Ada  L.  Pannell.  Witness:  W.  O. 
Jones."  Tbls  acknowledgment  of  satisfac- 
tion was  presented  to  the  circuit  court  by 
the  attorney  of  appellant,  and  an  entry  of 
record  made  in  tbe  following  language: 
"Now  comes  plaintiff  by  att<nmey,  and  here 
in  open  court  acknowledges  to  bare  receiveB 
full  and  complete  satisfaction  of  tbe  Judg- 
ment heretofore  entered  herein."  On  March 
6,  1901,  respondent  filed  a  motion  to  set  aside 
such  entry  of  satisfaction,  reciting  as  follows: 
"Now  comes  the  plaintiff  in  the  above-enti- 
tled cause,  and  moves  the  court  to  set  aside 
and  for  naught  hold  tbe  entry  of  satisfac- 
tion of  Judgment  heretofore,  to  wit,  on  April 
3,  1899,  entered  upon  tbe  records  in  said 
cause  for  the  following  reasons:  (1)  Said 
Judgment  was  not  in  fact  satisfied.  (2)  The 
aclcnowledgment  of  satisfaction  procured  by 
the  defendant  from  tbe  plaintiff  was  without 
any  consideration  whatever.  (8)  Bald  ac- 
knowledgment of  satisfaction  obtained  from 
the  plaintiff  as  aforesaid  was  not  sufiScient 
in  law  to  authorize  tbe  entry  of  satisfaction 
made  herein.  (4)  Said  entry  of  satisfaction 
was  not  made  in  any  of  the  manners  pre- 
scribed by  tbe  statute  in  such  cases  made 
and  provided,  and  for  that  reason  was  ille- 
gal and  void.  (5)  The  writing  filed  herein, 
acknowledging  satisfaction  of  the  Judgment, 
was  obtained  from  plaintiff  by  defendant 
through  the  defendant's  false  and  fraudulent 
representations  that  said  writing  was  for 
tbe  purpose  and  only  to  be  used  for  tbe 
purpose  of  enabling  the  defendant  to  secure 
a  discharge  in  bankruptcy  in  the  voluntary 
bankruptcy  proceedings  which  he  had  insti- 
tuted In  the  United  States  District  Court  for 
tbe  Eastern  District  of  the  state  of  Missouri, 
and  for  no  other  purpose,  and  that  said  writ- 
ing would  not  diminish  the  plaintlflTs  rights 
and  claims  upon  tbe  defendant  herein,  but 
that  in  fact  tbe  defendant  would  do  more 
for  the  plaintiff  than  the  order  allowing  ali- 
mony required  of  him.  The  plaintiff  shows 
that  she  was  Ignorant  and  unadvised  as  to 
the  legal  effects  of  her  said  writing  signed 
by  her  as  aforesaid;  that  she  had  no  counsel 
to  advise  her,  and  that  she  was  persuaded 
by  tbe  said  defendant  to  go  with  him  to 
bis  attorney  and  adviser;  that  It  was  un- 
necessary for  her  to  consult  a  lawyer  in  the 
premises;  that  his  attorney  would  protect 
her  rights,  and  that  his  attorney  had  advised 
him  that  her  rights  would  not  be  impaired 
by  signing  tbe  acknowledgment  of  satisfac- 
tion aforesaid;  that  said  acknowledgment 
was  prepared  by  the  attorney  for  the  de- 
fendant, and  presented  to  her  for  her  signa- 
ture in  the  office  of  defendant's  counsel,  and 
there  signed  by  her  upon  the  false  and  fraud- 
ulent representations  aforesaid.  Wherefore, 
the  premises  considered,  plaintiff  prays  that 
tbe  entry  of  satisfaction  heretofore  made  as 
aforesaid  be  vacated,  and  for  naught  held. 


and  that  execution  issue  against  defendant 
herein  to  enforce  the  decree  of  tbe  court 
heretofore  rendered  in  this  cause  allowing 
plaintiff  the  sum  of  $35.00  per  month  as  ali- 
mony." On  November  4,  1901,  after  hearing 
testimony,  the  court  sustained  plaintiff's  mo- 
tion, and  ordered  that  the  entry  of  satisfac- 
tion be  set  aside  and  vacated,  and,  after 
proper  steps,  defendant  has  appealed  to  this 
court. 

Tbe  argument  in  print  on  behalf  of  ap- 
pellant presents  numerous  points  and  antbor- 
ities  in  support,  but  in  tbe  oral  argument 
his  counsel  confined  the  discussion  to  the 
question  whether  fraud  had  been  perpetrated 
by  appellant  upon  respondent  in  obtaining 
her  signature  to  the  release  or  satisfaction, 
which  he  stated  was  tbe  only  material  ques- 
tion In  tbe  case.  The  testimony  at  the  bear- 
ing below  on  the  part  of  respondent  tended 
to  show  that  but  an  insignificant  part  of  the 
alimony  had  been  paid;  that  appellant  had 
importuned  her  frequently  to  sigrn  a  paper 
in  regard  to  his  bankruptcy  proceeding;  that 
he  had  represented  to  her  that  it  would  be 
necessary  for  her  to  sign  an  acknowledg- 
ment of  satisfaction  in  order  that  he  might 
be  adjudged  a  bankrupt;  that  he  had  as- 
sured her  that  be  would  be  in  a  better  posi- 
tion to  provide  for  her,  and  that  her  signing 
the  satisfaction  of  Judgment  would  in  no 
wise  affect  her  right  to  alimony.  After  sev- 
eral conversations  he  finally  induced  her  to 
accompany  him  to  the  office  of  his  attorney, 
dissuading  her  from  first  consulting  her  own 
attorney,  assigning  as  a  reason  that  the  pa- 
per she  signed  was  only  a  matter  of  form, 
and  that  there  was  no  occasion  for  her  to 
incur  the  expense  of  professional  advice  in 
regard  to  it  Tleldlng  to  his  solicitation,  and 
upon  these  representations,  she  went  to  the 
office  of  his  attorney,  who  then  prepared  tbe 
acknowledgment  of  satisfaction,  which  she 
signed  and  delivered  to  appellant's  attorney, 
who  thereafter  presented  it  to  the  drcbit 
court,  and  obtained  the  entry  .of  satisfac- 
tion above.  Appellant,  in  his  testimony  up- 
on the  motion,  denied  the  version  of  respond- 
ent regarding  her  signature  to  tbe  paper, 
and  disclaimed  any  representations  or  state- 
ments to  induce  her  action,  except  a  promise 
to  buy  some  household  furniture,  and  he 
sought  to  establish  by  the  purchase  of  house- 
hold furniture  shortly  before  the  satisfaction 
was  obtained  an  Independent  and  new  con- 
sideration for  its  execution.  But  in  addition 
to  the  fact  that  the  furniture  did  not  exceed 
$400  in  cost,  and  therefore  would  have  been 
inadequate,  the  testimony  further  establish- 
ed that  appellant  caused  the  purchase  to  be 
made  in  the  name  of  their  son,  EYed  Pannell, 
and  not  In  'the  name  of  his  former  wife, 
and  that  tbe  latter  paid  the  first  installment 
of  $50  on  the  purchase  price.  The  appel- 
lant was  contradicted  on  substantial  ques- 
tions at  the  hearing  by  eva7  witness  who 
was  examined  on  material  matters.  Includ- 
ing as  well  tbe  furniture  dealer  firom  whom 
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tbe  fnmlture  was  purchased,  and  wlio  was 
examined  on  appellants  behalf.  The  nillng 
of  the  clrciilt  court  In  granting  the  order  to 
racate  the  record  entry  of  satisfaction  finds 
abundant  snpport  In  the  testimony,  and  Is 
sustained  by  tbe  preponderance  of  testimony 
upon  the  Issne  of  fraud  In  obtaining  respond- 
ents signature,  conceded  by  counsel  for  ap- 
pellant to  be  the  dominant  feature  present- 
ed, and  it  Is,  therefore,  needless  to  discuss 
other  reasons  assigned  by  respondent  for  the 
coirectness  of  the  lower  court's  action,  and 
the  Judgment  herein  Is  accordingly  aflSrmed. 

BLAND,  P.  J.,  and  OOODB,  3^  concur. 


STEPHBNS  T.  DEATHERAOB  LUMBER 

oo.« 

(Court  of  Appeals  at  Kansas  City,  Mo.     Feb. 
18.  1903.) 

INjmUBS  TO   SERVANT— SBTTINO  ASIDE)  VBR' 
DICT— DISCRETION  OF  TRIAL  COURT. 

1.  Although  there  was  some  evidence  in  an  ac- 
tion for  negligent  injnries  from  which  it  might 
be  Inferred  that  the  ono  under  whose  order 
plaintiff  was  working  when  injured,  and 
throDgh  whoso  negligence  the  Injury  was  caus- 
ed, was  acting  as  foreman  by  anthority  of  de- 
fendant's Euperintendent,  yet,  since  the  trial 
court  saw  the  witnesses  and  heard  them  testify, 
its  action  In  setting  aside  a  rerdict  for  plaintiff 
becaose  the  great  preponderance  of  the  evidence 
was  against  him  wiU  not  b«  disturbed  on  ap- 
peal 

2.  The  granting  of  new  trials  being  largely 
in  the  discretion  of  the  trial  court,  its  action 
thereon  will  not  be  interfered  with  unless  such 
discretion  has  been  abnsed. 

Appeal  from  Circuit  Court,  Jackson  County; 
W.  B.  Teasdale,  Judge. 

Action  by  John  A.  Stephens  against  the 
Deatherage  Lumber  Company.  From  an  or- 
der granting  defendant  a  new  trial,  plaintiff 
aK)eals.    Affirmed. 

Porterfield,  Sawyer  St  Conrad,  for  appellant 
Botaford,  Deatherage  &  Toung,  for  respond- 
ent 

BROADDUS.  J.  Tblfl  Is  a  suit  by  plaintiff 
for  damages  for  an  injury  to  his  person  alleg- 
ed to  have  been  received  In  April,  1901,  while 
in  the  employ  of  defendant,  through  the  neg- 
ligence of  Charles  V.  Floyd,  defendant's 
agent 

It  appears  that  plaintiff  was  assisting  In  un- 
loading heavy  lumber  from  a  freight  car  onto 
a  wagon;  that  the  manner  of  doing  the  work 
was  TO  place  two  skids,  with  one  end  of  each 
resting  on  the  wagon,  and  the  'other  ends  on 
the  freight  car;  and  that  said  Floyd  and  one 
other  workman  got  upon  tbe  car  and  rolled 
down  tbe  Imnber  over  the  skids  onto  the 
wagon,  when  plaintiff  and  the  driver  of  the 
wagon  would  place  them  In  proper  position, 
and  tben  get  out  of  the  way  of  the  next  piece 
of  lumber,  which  would  be  sent  down  In  tbe 
same  manner.    There  was  evidence  that,  aft- 
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er  the  work  had  progressed  for  a  while,  it 
became  necessary  to  remove  the  skids  from 
their  position,  after  which  Floyd  ordered 
plaintiff  to  replace  one  of  them,  which  be  did; 
but  that,  before  he  had  time  to  get  out  of  the 
way  of  danger,  said  Floyd  and  his  assistant 
rolled  down  a  piece  of  lumber,  which  struck 
and  injured  plaintiff.  There  was  also  evi- 
dence that  Floyd  that  day  hired  plaintiff  and 
another  to  assist  in  the  work,  and  ag;reed 
with  them  as  to  the  wages  they  should  re- 
ceive for  their  labor,  and  that  he  directed  the 
unloading  of  the  lumber  from  tbe  car  onto 
the  wagon. 

It  was  shown  by  defendant  that  Floyd, 
who  was  the  traveling  salesman  of  defend- 
ant, but  not  then  so  engaged,  was  asked  by 
Mr.  Funk,  the  secretary  and  general  man* 
ager  of  defendant,  to  assist  in  the  work  of 
unloading  said  cars;  that  for  two  days  pre- 
vious to  the  date  of  plaintiff's  injury  he  bad 
assisted  la  the  work,  but  that  on  the  morning 
of  tbe  last  day  It  was  found  that  there  was 
not  enough  men  on  hand  for  the  purpose, 
which  fact  Floyd  communicated  to  Funk,  who 
directed  him  to  hire  two  others;  that  in  pur- 
suance of  this  direction  he  hired  plaintiff  and 
one  Mahoney,  and  put  them  to  work;  and 
that  Floyd  acted  only  as  an  assistant  in  un- 
loading the  lumber,  and  gave  no  directions, 
but  only  made  suggestions  as  to  the  best  man- 
ner of  doing  the  work.  It  was  shown  that 
previous  to  the  time  hi  question,  Floyd  had 
not  acted  in  tbe  capacity  of  foreman  in  the 
business  of  unloading  lumber  from  tbe  can. 

There  was  much  evidence  as  to  the  man- 
ner in  which  plaintiff  was  injured  and  the 
extent  of  his  injuries,  but  for  present  pur- 
poses It  will  not  be  necessary  to  state  it 

The  defendant's  answer  was  a  general  de- 
nial, and  the  further  defenses  that  the  plain- 
tiff's injury  was  the  result  of  his  own  negli- 
gence, and  that  he  assumed  the  risk.  The 
finding  was  for  the  plaintiff,  which  the  court 
set  aside  on  the  ground  that  error  was  com- 
mitted in  its  refusing  to  peremptorily  Instruct 
the  Jury  to  find  for  defendant.  From  the  ac- 
tion of  the  court  In  granting  defendant  a  new 
trial,  plaintiff  appealed. 

It  is  presumed  from  the  argument  of  coun- 
sel and  a  review  of  all  the  evidence,  although 
the  whole  case  is  gone  over  by  both  sides, 
that  the  court  based  its  action  upon  the  fail- 
ure of  plaintiff  to  show  that  said  Floyd  was 
at  the  time  mentioned  acting  as  defendant's 
foreman,  with  authority  to  direct  the  work. 
There  is  no  positive  evidence  that  Floyd  was 
clothed  with  any  authority  to  act  as  fore- 
man, and,  if  such  authority  existed,  it  must 
be  inferred  from  tbe  circumstances  that  the 
superintendent  directed  bim  to  hire  plaintiff 
and  Mahoney,  and  that  Floyd  supervised  the 
unloading  of  the  lumber  onto  tbe  wagon. 

In  Glover  v.  Nut  Co.,  153  Mo.  327,  65  S.  W. 
88,  it  was  held  that  "the  power  to  employ 
and  discharge  is  not  always  a  conclusive  test 
of  tbe  relation  of  master  and  servant,"  and 
that  "the  opportunity  to  observe  and  Influ- 
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ence,  and  report  deUnqnendes,  Is  one  of  the 
tests  employed."  Applying  these  rules  to  the 
facts  of  this  case,  It  would  hardly  do  to  infer 
that  It  was  the  Intention  of  the  superintend- 
ent, Funk,  when  be  telephoned  Floyd  to  hire 
two  laborers  to  assist  him  In  the  work,  that 
Floyd  should  also  direct  It;  but,  taken  in 
connection  with  the  other  evidence  that  he  in 
fact  supervised  the  other  workmen,  we  are 
not  prepared  to  say  that  there  was  no  testi- 
mony from  which  it  might  not  have  been  rea- 
sonably Inferred  that  he  was  acting  as  fore- 
man by  authority  of  said  superintendent  Nor 
do  we  understand  that  the  court.  In  granting 
a  new  trial  because  of  the  error  supposed  to 
have  been  committed  by  reason  of  failure 
to  Instruct  for  the  defendant,  meant  to  hold 
that  there  was  no  such  testimony,  but  only 
to  hold  that  the  great  preponderance  of  the 
evidence  was  against  the  plaintifF.  In  Pow< 
ell  V.  Railway,  TO  Mo.  80,  the  question  of  the 
power  of  trial  courts  to  set  sside  verdicts  of 
juries  was  considered,  and  It  was  there  held 
that  notwithstanding  there  may  be  some  evi- 
dence to  support  a  plaintiff's  case,  yet,  un- 
less It  be  of  such  a  character  as  would  war- 
rant the  Jury  in  finding  a  verdict  in  his  favor, 
the  court  may  set  It  aside.  See  also  Oommls- 
Bioners  v.  Clark,  94  U.  S.  284,  24  L.  Ed.  59; 
Merchants'  Bank  v.  State  Bank,  10  WalL  639, 
19  L.  Ed.  1008. 

It  must  be  admitted  that  the  testimony  In 
this  case  as  to  the  agency  of  Floyd  to  super- 
intend the  workmen  was  not  very  conclusive, 
and,  as  the  trial  court  saw  the  witnesses  and 
beard  them  testify,  it  was  best  qualified  to 
Judge  of  their  credibility  and  to  weigh  the 
force  of  the  evidence.  The  granting  or  new 
trials  Is  largely  a  matter  of  discretion,  wisely 
lodged  in  the  trial  courts,  and  with  which 
appellate  courts  never  Interfere  unless  such 
discretion  has  been  abused.  Baker  v.  Inde- 
pendence, 85  Mo.  App.  180;  Haven  v.  Rail- 
way, 155  Mo.  216,  56  S.  W.  1035. 

For  the  reason  given,  the  cause  is  afflrmed. 
All  concur. 


S.  ALBERT  GROCERY  00.  ▼.  GROSSMAN 
et  aL 

(Court  of  Appeals  at  St.  Louis,  Mo.    March  17, 

1903.) 

APFEAI<— ERRORS  NOT  AFFBCTINQ  UBRITS. 

1.  Where  the  judgment  is  manifestly  for  the 

right  party,  it  should  be  afflrmed,  regardless  of 

errors  occurring  at  the  trial. 

Appeal  from  Circuit  Court,  Scott  County; 
Henry  O.  Riley,  Judge. 

Action  by  the  S.  Albert  Grocery  Company 
against  O.  Grossman  and  another.  Judg- 
ment for  plaintiff  on  a  trial  de  novo  after  an 
appeal  from  a  justice,  and  defendants  appeal. 
Affirmed. 

The  suit  is  on  an  account,  and  was  com- 
menced before  a  justice  of  the  peace.  In  aid 
oi  the  suit,  plaintiff  sued  out  a  writ  of  at- 


tachment The  affidavit  for  the  attacbment 
contains  the  following  statutory  grounds: 
"(1)  That  the  defendants  are  about  fraudu- 
lently to  conceal,  remove,  or  dispose  of  their 
property  so  as  to  hinder  and  delay  their 
creditors.  (2)  That  the  defendants  have 
failed  to  pay  the  price  or  value  of  tbe  arti- 
cles and  things  delivered  to  them  by  the 
plaintiff,  which  by  contract  they  were  bound 
to  pay  upon  the  delivery.  (3)  That  the  debt 
herein  sued  for  was  fraudulently  contracted 
on  the  part  of  defendants."  A  plea  In  abate- 
ment of  the  attacbment  was  filed  by  defend- 
ants. On  the  trial  of  this  plea  the  attach- 
ment was  sustained.  Plaintiff  also  had  Judg- 
ment on  the  merits.  Defendants  appealed 
to  the  circuit  court,  where,  on  a  trial  de 
novo,  the  attachment  was  again  sustained, 
and  judgment  was  again  rendered  for  plain- 
tiff on  the  merits.  Defendants  appealed  to 
this  court. 

Marsh  Arnold,  for  appellants.  John  A. 
Hope,  for  respondent 

BLAND,  P.  J.  (after  stating  the  facts). 
Error  Is  assigned  for  the  admission  of  some 
unimportant  evidence,  and  for  the  giving  and 
refusing  of  certain  Instructions.  We  do  not 
think  It  worth  while  to  notice  these  alleged 
errors,  for  the  reason  that  the  judgment  is 
so  manifestly  for  the  right  party  that  It 
should  be  afflrmed,  regardless  of  any  errors 
that  may  have  intervened  at  the  trial.  The 
evidence  Is  clear,  convincing,  and  overwhelm- 
ing that  the  defendants  are  mercantile  ad- 
venturers; that  they  established  a  st^re  and 
procured  goods  from  the  plaintiff  by  false 
and  fraudulent  representations  as  to  both 
their  ability  and  Intention  to  pay  tor  them, 
and  with  the  Intent  of  never  paying  for  all 
they  bought.  The  evidence  shows  that  de- 
fendants had,  time  after  time,  gotten— In 
small  amounts— tbe  goods  sued  for  from 
plaintiff  by  fraud  and  deceit:  that  after  they 
were  Informed  that  their  fraudulent  meth- 
ods would  no  longer  be  successful,  and  plain- 
tiffs were  about  to  take  steps  to  enforce  the 
collection  of  their  debt  for  the  goods,  they 
secreted  a  part  of  them,  and,  as  soon  as  the 
attachment  was  levied,  divided  what  goods 
were  left  between  them,  one  of  them  going 
to  the  state  of  Arkansas  and  setting  up  for 
himself,  and  the  other  going  to  a  new  loca- 
tion In  Missouri  and  setting  up  business  In 
the  name  of  bis  wife.  The  evidence  shows 
that  every  step  taken  by  the  defendants  to 
procure  goods  from  the  plaintiff  is  tainted 
with  fraud  and  deceit  and  shows  conclu- 
sively that  their  purpose  was  to  get  all  the 
goods  they  could  from  plaintiff  through  false 
and  fraudulent  representations,  and  to  pay 
Just  as  little  as  possible. 

The  judgment  is  for  the  right  party,  and  is 
affirmed.  All  concur;  GOODE,  J.,  because, 
while  he  thinks  tbe  Issues  were  for  the  jury, 
he  thinks,  also,  that  no  error  occurred  In  the 
rulings  on  evidence  or  In  the  Instructions. 
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FIRST  NAT.  BANK  OF  MIIAN  T.  WELLS 
et  al.* 

(Conrt  of  Appeals  at  Kansas  City,  Mo.    March 
2,  1903.) 

NEOOTIABLB)  INSTRUUSNT— SURETrT— WAIVBB 
OF  NOTICE— VERBAL  AQRBEMENT— ACCEPT- 
ANCE OP  RENEWAL,— HARMLESS  ERROR. 

1.  Where,  on  au  appeal  from  a  judgment  on 
a  note,  the  record  does  not  disclose  that  it  was 
offered  in  evidence,  or  that  a  ruling  that,  un- 
der the  pleadings,  such  offer  was  unnecessary, 
was  made  to  settle  a  contention  as  to  who  was 
to  haTe  the  opening  and  closing  arguments,  bnt 
it  shows  that  defendants,  in  their  answer,  ad- 
mitted the  execution  of  the  note,  and  pleaded 
matters  in  bar  and  aToidance,  the  defendants 
are  not  iu  a  position  to  complain  of  the  aboye- 
mentioned  ruling  of  the  court. 

2.  In  the  absence  of  a  showing,  it  will  not 
be  presumed  that  the  holder  of  a  note  surren- 
dered it  for  a  renewal  note  before  it  was  sign- 
ed by  the  only  solvent  surety  on  the  old  note. 

3.  A  verbal  agreement  by  a  payee  of  a  note 
with  a  surety,  made  prior  to  its  execution,  that 
the  note  is  to  be  collected  at  maturity,  is 
merged  in  a  stipulation  in  the  note  waiving  no- 
tice of  protest  and  extension  of  time,  so  that 
the  Eorety  cannot  complain  of  an  extension 
given  without  notice  to  him. 

4.  Where  a  note  contained  a  stipulation  waiv- 
ing notice  to  the  sureties  of  an  extension  of 
time,  a  snbseqnent  verbal  a^eement,  without 
consideration,  that  no  extension  is  to  t>e  ^ven, 
will  not  be  upheld. 

5.  A  stipulation  in  a  note  waiving  notice  of 
extension  of  time  is  binding  on  the  sureties. 

6.  Where  the  custom  of  country  banks  is  to 
permit  the  maker  of  a  note,  in  negotiating  an  ex- 
tensiou.  to  sign  a  renewal  note,  pay  the  inter- 
est thereon,  and  leave  it  with  the  bank,  to  he 
accepted  when  the  snreties  on  the  old  note  have 
signed  it  as  of  the  day  it  is  dated,  the  law 
wul  not  impl^  an  acceptance  of  the  renewal 
note  before  ft  is  signed  by  the  sureties. 

Appeal  from  arcult  Court,  SulUvan  Coun- 
ty; Samnel  Davis,  Special  Judge. 

Action  by  the  First  National  Bank  of  Milan 
against  Elijah  Wells  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.  Affirm- 
ed. 

Cliilders  Bros.,  for  appellants.  J.  M.  Win- 
ters and  W^attenbarger  &  Bingham,  for  re- 
spondent. 

SMITH,  P.  J.  This  is  an  action  on  a  prom- 
issory note  for  $3,000.  The  answer  admitted 
the  execution  and  delivery  of  the  said  note, 
and  then  pleaded  several  special  defenses  to 
the  action  thereon. 

It  appears  from  the  bill  of  exceptions  that 
at  the  inception  of  the  trial,  which  was  to  a 
Jury,  the  court  held  "that,  nnder  the  plead- 
ings, it  was  not  necessary  for  plaintiff  to  offer 
in  evidence  the  note."  Why  or  what  was  the 
occasion  for  this  holding,  is  not  disclosed. 
The  plaintiff  seems  not  to  have  offered  the 
note  In  evidence,  and,  so  far  as  we  can  dis- 
cover, there  was  nothing  then  before  the 
coart  reqnirlng  any  ruling  of  that  kind.  Most 
generally  in  the  trial  of  such  cases  the  plain- 
tiff wIU  offer  to  give  in  evidence  the  note, 
the  execution  of  which  stands  admitted  by 

•Kehearins  denied  AprU  «,  UCI. 


the  answer,  to  the  end  that  be  may  oi>en  and 
conclude  the  argument  to  the  jury.  Where, 
however,  the  answer,  as  here,  admits  the  ex- 
ecution of  the  note,  and  pleads  on;  or  more 
defenses  in  bar  or  avoidance,  the  burden  of 
proof  rests  on  the  defendant,  who  by  reason 
of  that  fact  becomes  entitled  to  the  right  to 
open  and  close  the  argument  But  it  does 
not  appear  from  the  bill  of  exceptions  that 
the  ruling  of  the  court  was  made  to  settle 
any  contention  of  that  sort  In  this  case.  If 
the  court,  on  Its  own  motion,  and  In  advance 
of  any  necessity  or  occasion  therefor,  made 
the  announcement  already  referred  to,  and 
the  plaintiff,  in  conforming  to  the  ruling  of 
the  court  so  made,  did  not  Introduce  the  note 
in  evidence,  we  are  unable  to  see  that  the 
defendants  were  prejudiced  thereby.  The  an- 
swer had  admitted  every  fact  constitutive  of 
the  plaintiff's  cause  of  action,  so  that  there 
was  no  fact  which  plaintiff  was  required  to 
prove  to  make  out  his  prima  facie  case.  The 
Introduction  of  the  note  in  evidence  was  not 
required  for  that  purpose.  We  are  expressly 
forbidden  by  the  statute  to  reverse  a  ludg- 
ment  because  of  any  error  committed  by  a 
court  during  the  progress  of  the  trial  before 
It,  unless  such  error  be  prejudicial  on  the 
merits.  Section  865,  Rev.  St.  1899.  The  ef- 
fect Of  the  alleged  ruling  resulted  more  to  the 
advantage  of  the  defendants  than  to  their 
disadvantage,  and  so  there  Is  no  just  ground 
for  complaint  on  that  account. 

One  of  the  defenses  pleaded  by  the  sep- 
arate answer  of  defendant  John  D.  Crumpack- 
er  was  that,  without  the  consent  or  knowl- 
edge of  the  other  makers  of  the  note,  at  the 
re<iuest  of  the  plaintiff,  without  any  consid- 
eration whatever,  and  without  a  redelivery 
of  said  note,  he  signed  it  as  surety.  The 
note  was  dated  April  12,  1899,  and  was  pay- 
able 120  days  after  date.  It  appears  from 
the  evidence  that  the  defendants  had  several 
months  previously  borrowed  of  plaintiff  53,- 
000,  and  for  which  they  had  executed  their 
joint  note.  It  does  not  clearly  appear  for 
whose  benefit  the  money  was  borrowed,  but 
it  may  be  Inferred  that  It  was  for  the  benefit 
of  defendant  Wells.  The  note  sued  on  was 
taken  In  lieu  and  In  renewal  of  that  first 
given.  The  defendant  John  D.  Crumpacker 
testified  that  it  was  some  days  after  the  other 
defendants  had  signed  the  note  that  he  sign- 
ed it.  But  it  does  not  appear  that,  at  the 
time  he  signed,  the  original  note  had  been 
surrendered,  or  that  the  renewal  note  was  ac 
cepted  in  its  stead  until  after  he  had  signed 
it.  In  the  absence  of  any  showing  to  the 
contrary,  we  may  presume  that  the  plaintiff 
in  the  transaction  exercised  the  care  that  a 
person  of  ordinary  prudence  would  exercise 
In  transactions  of  that  kind,  and  therefore 
did  not  deliver  up  the  original,  and  accept 
in  its  stead  the  renewal,  note,  until  the  latter 
bad  been  signed  by  the  defendant;  and  espe- 
cially so  in  view  of  the  fact  that  It  seems 
that  he  was  then  the  only  party  to  the  original 
whose  solvency  was  unquestioned.    W«  do 
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not.  therefore,  think  there  was  any  evidence 
adduced  entitling  the  defendant  to  a  sub- 
mission of  this  defense  to  the  Jury. 

The  .said  defendant,  as  a  further  defense, 
pleaded  that,  at  the  time  he  signed  the  note 
sued  on,  the  plaintiff,  by  its  cashier,  agreed 
that  when  the  same  matured  he  would  collect 
It,  but  when  It  did  mature,  instead  of  com- 
plying with  Its  said  agreement  with  him,  It, 
without  his  knowledge,  and  for  a  valuable 
consideration,  entered  into  a  contract  with 
the  other  defendants  whereby,  after  the  ma- 
turity of  said  renewal  note,  the  plaintiff 
thrice  extended  the  time  of  payment  of  the 
same,  whereby  he  (defendant  answering)  was 
discharged.  The  petition  alleged  and  the  an- 
swer admitted  that  the  note  sued  on  contain- 
ed a  stipulation  to  the  effect  that  the  makers 
thereof  agreed  to  waive  notice  of  protest  and 
extension  of  time.  The  verbal  agreement  al- 
leged in  the  answer,  having  been  entered  into 
prior  to  the  execution  of  the  note,  was  mer- 
ged In  it  The  rule  is  settled  that  parol  evi- 
dence is  not  admissible  to  vary  or  contradict 
a  written  contract.  The  written  contract  Is 
conclusively  presumed  to  merge  all  prior  ne- 
gotiations, and  to  express  the  final  agree- 
ment of  the  parties.  To  permit  a  party,  when 
sued  upon  a  written  contract,  to  admit  he 
signed  it,  but  to  deny  it  expressed  the  agree- 
ment he  made,  would  absolutely  destroy  the 
value  of  all  negotiable  instruments.  Crlm 
v.  Grim,  162  Mo.  644,  63  S.  W.  489,  &4  L. 
R.  A.  602,  85  Am.  St.  Rep.  521;  Catterlin  v. 
Lusk  (decided  at  present  term)  71  S.  W.  1109. 
And  therefore  evidence  In  support  of  such 
an  agreement  was  properly  rejected.  And, 
too,  the  offer  of  evidence  tending  to  prove 
that  after  the  defendant  had  signed  the  note 
the  plaintiff  had  agreed  to  collect  It  at  ma- 
turity, and  not  to  extend  the  time  of  pay- 
ment, was  rightly  rejected,  because  no  con- 
sideration was  shown  for  such  an  agreement 
as  to  the  plaintiff.  The  agreement  Incorpo- 
rated in  the  note,  and  already  refen-ed  to, 
for  the  extension  of  time  of  the  payment 
thereof,  was  valid  and  effectual  between  all 
the  parties.  There  Is  no  rule  of  law  prohib- 
iting any  party  to  a  promissory  note  from 
waiving  any  right  which  the  law  may  give 
him  as  such.  So  one  who  is  In  fact  a  surety 
may  contract  as  a  principal.  He  may  waive 
the  rights  which  the  law  throws  around  him 
as  a  surety,  and  he  does  so  when  he  in  terms 
agrees  to  be  bound  as  principal.  As  was  said 
In  McMillan  v.  ParkeU,  64  Mo.  286:  "It  Is 
clearly  competent  for  a  surety  to  r^tounoe 
the  privileges  whlc|i  the  law  confers  ujton 
him  as  such.  He  may,  by  assenting  to  an 
extension  of  time  granted  to  his  principal, 
waive  his  right  to  a  discharge  on  account  of 
such  extension.  So  he  may  at  the  time  of 
entering  the  contract  waive  in  advance  the 
legal  protection  to  which  be  would  be  enti- 
tled as  surety,  and  agree  that  he  may, 
throughout  the  transaction  to  which  he  be- 
comes a  party,  be  held  to  the  legal  liability 
of  a  prlnclpaL"    See,  also,  Plcot  v.  Signlago, 


22  Mo.  587;  Wood  v.  Motley,  83  Mo.  App.  97. 
The  defendant,  by  the  tenaa  of  the  note, 
bound  himself  as  principal;  and  he  could  not, 
in  the  face  of  that  stipulation,  be  permitted 
to  Introduce  evidence  contradicting  or  varying 
it  Bank  v.  Terry,  67  Mo.  App.  12.  So  that 
it  is  plain  that  the  offer  of  evidence  respect- 
ing the  agreement  between  the  plaintiff  and 
defendant,  as  pleaded  in  the  answer  of  the 
latter,  was  properly  rejected. 

There  was  some  evidence  adduced,  relating 
to  the  extensions  of  the  time  of  payment  of 
the  note,  which  went  in  without  objection, 
but  this  was  insufficient  to  entitle  defendant 
to  a  submission  of  that  defense. 

The  defendant  testified  that  plalntUTs  cash- 
ier presented  him  a  note  that  had  been  sign- 
ed by  his  codefendants,  and  requested  him  to 
sign  It;  at  the  same  time  telling  him  that  de- 
fendant Wells  had  paid  the  Interest  on  such 
renewed  note.  It  appears  further,  however, 
that  the  plaintiff  still  retained  the  old  note- 
that  sued  on.  It  appears,  too,  that  the  plain- 
tiff bad  never  accepted  the  new  note,  and 
would  not  do  so  without  the  defendant  an- 
swering would  sign  It  The  defendants  intro- 
duced it  at  the  trial.  The  defendant  John 
Crumpacker  testified  that  he  was  not  certain 
where  he  obtained  the  renewal  note,  but 
thought  he  got  It  either  from  plaintiff  or  de- 
fendant Wells.  It  is  clear  from  the  facts  to 
which  the  Orumpackers  testified,  and  the  In- 
ferences to  be  drawn  thereftom,  that  there 
was  no  unconditional  agreement  entered  Into 
between  plaintiff  and  the  defendants,  or  any 
two  of  them,  for  the  extension  of  the  time 
of  the  payment  of  the  note,  or  the  renewal 
thereof.  The  agreement  was  conditional,  and 
that'plalntllff  would  accept  the  renewal  note 
If  all  the  defendants  would  sign  It  The  pay- 
ment of  interest  Is  a  sufficient  consideration 
for  the  extension  of  the  time  of  the  payment 
of  a  note,  but  It  does  not  of  itself  afford  evi- 
dence of  a  contract  to  extend.  Bank  v.  Love, 
62  Mo.  App.  378;  Aultman  v.  Smith,  62  Mo. 
App.  851.  It  does  not  appear  that  there  was 
any  unconditional  agreement  to  extend  the 
time  of  payment  of  the  note  sued  on,  for  any 
definite  period  or  at  all.  There  is  evidence 
of  an  agreement  to  accept  a  new  note  of  the 
defendants,  but  not  that  only  of  the  two  who 
were  Insolvent  or,  at  most  of  doubtful  sol- 
vency. There  is  no  evidence  tliat  the  plain- 
tiff agreed  to  accept  the  renewal  note  in  place 
of  the  old  one,  without  the  name  of  the  de- 
fendant answering  being  signed  thereto,  or 
that  the  Interest  was  paid  or  received  with 
that  understanding.  The  facts  and  circum- 
stances disclosed  by  the  evidence,  and  the  In- 
ference to  be  fairly  deduced  therefrom,  make 
It  clear  that  the  plaintiff,  on  the  application 
of  the  defendants  not  answering,  promised 
them  to  accept  a  renewal  note  and  the  inter 
est  thereon  if  all  the  makers  of  the  old  note 
signed  it 

The  defendants  lived  at  different  places  In 
the  vicinity  of  the  town  In  which  the  bank 
was  located.    It  had  not  been  and  was  not 
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at  an  times  conTenlent  for  all  of  them  to  be 
inreeent  at  the  same  time  when  renewing  said 
note;  hence  it  was  that,  when  an  arrange- 
ment was  made  for  a  renewal  note,  it  was 
andCTBtood  to  be  upon  the  condition  that  they 
all  signed  It,  and  that  they  might  do  so  as 
was  convenient  to  them.  The  very  first  note 
—the  one  given  for  the  original  loan— is  con- 
ceded to  have  been  signed  in  that  way.  This 
was  the  habit  of  the  parties  in  their  transac- 
tions with  the  plaintiff  in  respect  to  the  sign- 
ing of  these  notes.  Whatever  inference  may 
arise  when  the  payee  is  fomid  In  possession 
of  a  note  is  repelled  and  rebutted  by  the  facts 
and  drcomstances  explanatory  of  that  provi- 
sion tn  this  case. 

The  manner  In  which  tue  plaintiff  is  shown 
to  have  carried  on  the  several  transactions 
with  defendants  accords  with  the  usual  and 
customary  practice  prevailijig  among  the 
country  banks  in  this  state;  this  practice  hav- 
ing been  adopted  for  convenience.  The  cus- 
tomers of  such  banks  are  most  generally 
farmers  and  stockmen  residing  apart  and  re- 
mote from  the  towns  where  such  banks  are 
located,  and,  when  one  of  them  desires  a  loan, 
it  Is  the  usual  custom  for  him  to  go  to  his 
bank,  and  arrange  for  It  by  giving  his  note, 
and  agredng  to  have  one  or  more  of  his 
neighbors,  named  and  satisfactory  to  the 
bank,  to  call  later  on  and  sign  the  same  as 
snietles  or  indorsers;  and  when  it  is  so  sign- 
ed It  is  accepted;  the  proceeds,  less  the  Inter- 
est, being  passed  to  the  credit  of  the  princi- 
pal and  becoming  subject  to  his  check.  If, 
when  the  note  matures,  the  principal  finds  it 
inconvenient,  or  if  he  Is  then  unable,  to  dis- 
cbarge it,  he  goes  to  the  bank  and  negotiates 
for  an  extension  of  the  time  of  payment. 
This  is  done  by  making  a  new  note  for  the 
amount,  signing  It,  paying  the  interest,  and 
leaving  it  with  the  bank,  with  the  under- 
standing that  the  stireties  or  indorsers  on  the 
old  note,  or  others  equally  satisfactory,  will 
lat»  on  call  and  sign  such  note  as  of  the 
day  it  is  dated.  If  the  latter  come  in  and 
sign,  then  it  is  accepted,  and  the  old  note 
canceled  and  delivered  up.  If  the  proposed 
Btvetles  or  Indorsers  are  those  on  the  old  note, 
and  they  do  not  call  and  sign  the  renewal 
note,  it  surely  cannot  be  that  they  can  claim 
that  the  bank,  by  holding  the  renewal  note 
for  tbelr  convenience,  and  imtll  completed 
by  tbem,  has  thereby  accepted  such  renewal 
note  In  Ilea  of  the  old  one,  and  that  they  are 
thereby  discharged  from  their  obligation  to 
pay  the  latter.  Under  such  circumstances, 
the  law  does  not  imply  an  acceptance  of  the 
renewal  note. 

There  is  nothing  in  the  evidence  In  the 
case  tending  to  prove  that  the  plaintiff  ac- 
cepted the  renewal  note  in  lieu  of  that  sued 
on,  or  that  the  defendant  answering  was,  by 
operation  of  law,  discharged  from  the  latter. 
It  resoKs  that  the  peremptory  instruction  giv- 
en for  the  plaintiff  was  proper,  and  that  the 
judgment  accordingly  should  be  affirmed. 
All  eoncnr. 


WALTER   COMMISSION   00.  v.  OILIiD- 

LAND  et  al.* 

(Oourt  of  Appeals  at  Kansas  City,  Mo.    March 
2.  1903.) 

I4ANDLORD  AND  TBNANT— DISP0SSB3B  ACTION 
—TENDER  OF  RENT— JURISDICTION  OF  JTIS- 
TICB— APPELLATE  JURISDICTION-JUDGMENT 
FOR  POSSESSION— ABATSUBNT  BT  SUBSE- 
QUENT SUIT. 

1.  An  action  brought  under  the  landlord  and 
tenant  act  to  recover  rent  and  the  possessiou  of 
the  demised  premises  will  not  be  abated  by  the 
Institution  of  a  subsequent  action  of  forcible 
detainer  tor  the  recovery  of  the  same  prem- 
ises. 

2.  Under  Rev.  St.  1899,  (  4138,  providing  that 
In  actions  by  landlords  to  recover  possession  of 
demised  premises  for  nonpayment  of  rent,  if 
rent  and  costs  shall  not  be  tendered  before  the 
justice  on  the  hearing  of  the  cause,  the  justice 
shall  render  judgment  of  possession  for  the 
landlord,  a  tender  of  rent  and  costs  for  the  first 
time  on  appeal  to  the  circuit  court  will  not  pre- 
vent a  forfeiture. 

8.  Under  Rev.  St.  1899,  (t  4130,  4133,  pro- 
viding that  a  justice  of  the  peace  cannot  enter 
a  judgment  for  rent  in  a  dispossess  action  for  a 
sum  in  excess  of  bis  jurisdiction,  but  that  plain- 
tiS  may  sue  for  possession  alone,  where  the 
amount  of  rent  due  at  the  time  of  a  trial  de 
novo  in  the  circuit  court  on  appeal  from  the 
justice's  judgment  exceeds  the  justice's  juris- 
diction the  circuit  court  cannot  enter  judgment 
for  the  rent,  but  plaintiff  may  elect  to  take 
judgment  for  possession  alone. 

Appeal  from  Clrcnit  Court,  Jackson  Conn- 
ty;  3.  H.  Slover,  Judge. 

Action  by  the  Walter  Commission  Com- 
pany against  Howard  and  Bid  ward  Ollleland. 
From  a  Judgment  for  plaintiff  on  trial  de 
novo  In  the  clrcnit  court  after  an  appeal 
from  a  Justice,  defendants  appeal.    Reversed. 

This  is  an  action  which  was  brought  be- 
fore a  Justice  of  the  peace,  under  the  landlord 
and  tenant  statute,  to  recover  possession  of 
the  space  or  stall  No.  26  on  the  outside  of  the 
Kansas  City  Market  House,  and  also  the  rent 
due  thereon.  The  evidence  presented  by  the 
record  before  as  tends  to  show  that  Kansas 
City  leased  the  said  space  to  L.  S.  Walters 
for  the  term  of  one  year,  beginning  on  the 
Ist  day  of  April,  1893;  that  at  the  commence- 
ment of  said  term  there  was  no  building  on 
said  space,  and  that  during  his  tenancy  the 
said  city  permitted  him  to  construct  and  erect 
a  building  thereon  for  his  own  use;  that 
after  the  expiration  of  said  term  he,  with  the 
consent  of  said  city,  held  over  and  continued 
in  possession  of  said  space,  and  the  building 
thereon,  as  tenant  thereof;  that  while  so  in 
possession  he  transferred  said  space  and 
building  to  the  plaintiff,  and  placed  it  in 
possession  thereof;  that  plaintiff,  while  so  in 
possession  of  said  space  and  building,  paying 
rent  to  the  said  city,  leased  the  same  to  de- 
fendants, and  placed  them  in  possession  un- 
der said  lease,  and  that  defendants,  after  be- 
ing so  put  in  possession,  never  surrendered  the 
same  to  plaintiff;  that  at  the  time  of  the  com- 
mencement of  this  suit  defendants  owed  the 
plaintiff  168.30  rent;    and  that  plalntlfl  de- 

•Rehearing  denied  April  S,  IMI. 
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manded  the  same  after  It  became  dae.  The 
cause  was  remored  by  appeal  to  the  drcalt 
court,  where  platntUT  had  Judgment  for  $421.- 
49,  and  the  defendants  appealed. 

F.  W.  OlfFord  and  Hamner  &  Hamner,  for 
appellantB.  Cbaa.  H.  Winston,  for  respond- 
ent 

SMITH,  P.  J.  (after  stating  the  facts).  It 
may  be  here  stated  that  24  days  after  the 
commencement  of  this  action  the  plalntlfF  be- 
gun an  action  of  forcible  detainer  against  the 
defendants  for  the  restitution  of  the  said 
space  and  ballding  and  the  rent  then  due, 
with  damages,  etc.  The  latter  action  was 
pending  In  the  circuit  court  at  the  time  of  the 
trial  of  the  former.  The  complaint  and  oth- 
er papers  filed  in  the  unlawful  detainer  case 
were  put  in  evidence  by  the  defendants  at  the 
trial  of  this  cause.  The  defendants  requested 
the  court  by  an  Instruction  to  declare  that,  as 
there  were  two  suits  between  the  same  par- 
ties for  the  same  thing,  it  should  not  allow 
the  plaintiff  to  proceed.  Tills  request  was, 
we  think,  properly  refused.  The  grounds  up- 
on which  courts  abate  subsequent  suits  is 
that  they  are  unnecessary,  and  therefore 
vexatious  and  oppressive.  State  t.  Dough- 
erty, 45  Mo.  296;  Jacobs  y.  Lewis,  47  Mo. 
844;  Thompson  v.  Holden,  117  Mo.  118,  22  S. 
W.  905;  Warder  v.  Henry,  117  Mo.,  loc.  clt, 
641,  23  S.  W.  776;  State  t.  Moss,  35  Mo. 
App.,  loc.  dt  447.  Where  two  suits  are 
brought  at  different  times  between  the  same 
parties,  and  for  the  same  thing,  that  first 
brought  occupies  the  ground,  and  that  subse- 
quently brought  will  be  abated.  The  rule  of 
Us  pendens  can  have  no  application  in  a  case 
like  this,  where  it  is  sought  to  abate  the 
first  suit  because  of  the  bringing  of  a  subse- 
quent one,  even  though  such  subsequent  suit 
be  between  the  same  parties  and  for  the  same 
thing. 

The  defendants  in  the  circuit  court  for 
the  first  time  made  a  tender  of  the  amount 
of  rent  they  thought  was  then  due  plaintiff 
under  the  terms  of  their  lease.  This  was  not 
accepted  by  plaintiff.  The  defendants  fur- 
ther requested  the  court  to  declare  that  after 
the  tender  of  all  rent  and  Interest  thereon, 
and  refusal  by  plaintiff,  and  the  deposit  there- 
of with  the  sheriff,  and  payment  of  all  costs, 
the  plaintiff  could  not  further  maintain  Its 
action.  This  Instruction  was  properly  refus- 
ed, because  the  statute  (section  4133,  Rev.  St. 
1899)  expressly  provides  that  ujwn  the  return 
of  the  summons,  executed,  the  justice  shall 
proceed  to  hear  the  cause,  and  if  it  shall  ap- 
pear that  the  rent  which  is  due  has  been  de- 
manded, and  payment  has  not  been  made,  and 
If  the  payment  of  such  rent,  with  all  costs, 
shall  not  be  tendered  before  the  Justice  on  the 
hearing  of  said  cause,  such  justice  shall  ren- 
der Judgment  that  the  landlord  recover  pos- 
session. It  is  thus  seen  that,  if  the  payment 
of  the  rent  and  costs  Is  tendered  at  the  trial 
before  the  Justice,  that  shall  have  the  effect 


to  abate  the  anlt,  and  thus  avoid  the  forfei- 
ture, or,  which  is  the  same  thing,  continae  tlie 
lease.  Nagel  ▼.  League,  70  Mo.  App.,  loc. 
dt  480.  But  auppoae,  as  here,  payment  of 
the  rent  and  costs  is  not  tendered  at  tbe  trial 
before  the  justice,  and  Judgmmt  is  rendered 
for  possession  and  the  rent;  can  tbe  tenant 
take  an  appeal  from  such  Judgment  and  at 
any  time  thereafter— no  difference  how  long — 
make  tender  of  the  rent  and  costs  due  at  the 
time  of  such  tender,  and  in  tliat  way  prevent 
a  forfeiture,  and  so  prolong  tlie  life  of  tbe 
lease?  We  neither  find,  nor  have  we  been 
cited  to,  any  precedent  by  which  we  may  be 
guided  in  determining  tliis  question.  Tbe 
manifest  purpose  which  the  Legislature  had 
in  view  In  tlie  enactment  of  tills  statute  was 
to  provide  a  speedy  and  effective  remedy  by 
which  the  landlord  may  recover  possession 
where  default  has  been  made  by  the  tenant 
in  the  payment  of  the  rent  If  a  snlt  is 
brought  by  the  landlord  under  flils  statute, 
the  tenant  may  avoid  a  forfeiture  if  he  will 
make  the  tender,  and  at  the  time  required 
by  it;  but  be  cannot  be  allowed  afterwards 
to  make  such  tender,  and  thereby  avoid  the 
forfeiture,  for  to  allow  him  to  do  so  would  be 
to  encourage  delay,  and  thus  thwart  tbe  leg- 
islative purpose  In  enacting  the  statute.  A 
construction  of  the  statute  under  wblch  a 
subsequent  tender  would  avoid  a  forfeiture 
would  have  the  effect  to  encoiu«ge  appeals 
to  be  taken  for  the  sole  purpose  of  securing 
delay,  and  is  therefore  not  to  be  tolerated. 

Complaint  is  made  that  the  judgment  is  for 
an  amount  which  exceeds  the  jurisdiction  of 
the  court  The  jurisdiction  of  the  appellate 
court  in  such  cases  is  derivative,  and  is  not 
more  comprehensive  than  that  of  tlie  Justice. 
Within  the  territorial  ihnits  of  Kansas  City 
tbe  jurisdiction  of  Justices  of  the  peace  of  ac- 
tions for  the  recovery  of  money,  etc.,  is  $300. 
In  all  cases  contemplated  by  section  4130, 
Rev.  St  1899,  tbe  landlord  may  recover  pos- 
session of  rented  premises,  and  also  have 
Judgment  for  the  amount  of  the  rent  tben 
due,  in  those  cases  where  the  amount  of  the 
rent  shall  not  exceed  the  Jurisdiction  of  a 
Justice  of  the  peace  by  the  general  law  es- 
tablishing tbe  amounts  of  recoveries  In  money 
to  which  that  jurisdiction  extends.  Rev.  St. 
1899,  (  4133;  Smith  v.  Crews,  2  Mo.  App., 
loc.  dt  269;  Leahy  v.  Lubman,  67  Mo.  App. 
191.  Where,  as  here,  the  amount  of  the  rent 
due  at  the  time  of  the  trial  de  novo  exceeds 
the  jurisdiction  of  the  appellate  court,  the 
plaintiff  may  elect  to  take  judgment  for  the 
possession  alone.  In  that  case  he  will  be 
protected,  as  respects  the  rent  by  the  bond 
provided  by  section  4139,  Rev.  St  1899.  It 
is  apparent  upon  tbe  face  of  the  Judgment 
that  It  is  in  excess  of  the  jurisdiction  of  the 
court  In  such  cases,  and  therefore  it  cannot 
be  sustained. 

There  are  several  other  questions  discussed 
in  the  briefs  of  counsel,  but  as  they  are  not 
raised  by  tbe  appeal,  we  cannot  notice  them 
here.    It  results  tliat  tbe  Judgment  will  be  i«- 
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versed,  and  the  cause  remanded,  with  direc- 
tions to  tbe  circuit  court  to  give  plaintiff 
jndfnnent  for  possession  alone,  without  the 
rent  due;  leaving  It  to  remain  aa  unadjudl- 
cated  matter.    All  concur. 


8TATB  ▼.  RUSSELL. 

(Coort  of  Appeals  at  St.  Louis,  Mo.    March  17, 
1903.) 

nCTOXICATING  LIQUORS— ILLEGAL  SALE— LO- 
CAL OPTION  I^W—DRUOOIST— CLERKS— PHY- 
SICIAN'S  PRESCRIPTION— EVIDENCE. 

1.  A  dmgsist  is  entitled  to  sell  intoxicating 
liquors  on  written  prescriptions  issued  by  prac- 
ticing physicians  in  counties  where  the  local  op- 
tion Inw  has  been  adopted. 

2.  Where  a  clerk  of  a  registered  pharmacist 
was  directed  by  his  employer,  who  was  present 
at  the  time,  to  deliver  intoxicating  liquors  to  a 
cnstomer,  on  a  physician's  prescription,  a  sale 
so  made  was  a  sale  by  the  pharmacist,  and  the 
clerk  was  not  liable  to  prosecution  therefor. 

3.  In  the  prosecution  of  a  clerk  of  a  registei> 
ed  pharmacist  for  the  illegal  sale  of  intoxicat- 
ing liquors,  a  physician's  prescription,  on  which 
the  sale  was  made;  was  admissible. 

Appeal  from  Criminal  Court,  Greene  Coun- 
ty: Jns.  J.  Gideon,  Judge. 

■NTllUam  Russell  was  convicted  of  Illegally 
Belling  Intoxicating  liquors,  and  he  appeals. 
Beversed. 

Wear  &  McGregor,  for  appellant.  A.  B, 
Lovan,  for  the  State. 

Statement  of  Facts  and  Opinion. 

600DE.  J.  Appellant  was  Indicted  In 
the  criminal  court  of  Greene  county  for  vio- 
lating tbe  local  option  law,  which  Is  In  force 
in  Greene  county  outalde  the  city  of  Spring- 
field. The  Indictment  charges  that  on  March 
21,  1901,  at  the  town  of  Republic,  in  said 
county,  be  unlawfully  sold  intoxicating  liq- 
uor, to  wit,  one  gill  of  whisky,  to  William 
Holding,  the  appellant  having  no  license  at 
the  time,  and  tbe  sale  being  made  without  a 
license.  Tbe  evidence  tended  to  show  that 
W.  E.  Klmmons  owned  and  conducted  a  drug 
store  in  tbe  town  of  Republic,  and  that  the 
appelhint,  William  Russell,  clerked  for  him; 
that  on  the  day  mentioned  in  the  indictment 
VVilliam  Holding  told  the  proprietor  he  want- 
ed some  whisky,  and  produced  a  prescrip- 
tion prepared  and  signed  by  Dr.  G.  B.  Dor- 
rell,  a  registered  physician  and  surgeon,  hold- 
hig  a  certificate  from  the  State  Board  of 
Qealth.  Klmmons,  when  Holding  asked  him 
for  the  wbiaky,  said  he  was  sick,  and  he 
would  have  the  appellant  draw  It;  and  there- 
upon told  tbe  appellant  to  draw  the  whisky, 
which  the  latter  did  under  the  immediate 
eye  and  supervision  of  Klmmons.  Holding 
banded  Russell  tbe  money  to  pay  for  It. 
Tbe  prescription  was  introduced  in  evidence, 
but  excluded  by  the  court.  The  appellant 
Introduced  tbe  record  of  the  county  court  to 
show  Klmmons  was  a  registered  pharma- 


dst;  also  the  certificate  of  the  State  Board 
of  Health  authorizing  Dr.  Dorrell  to  prac- 
tice medicine  in  the  state  of  Missouri.  It 
was  fiurther  shown  that  Klmmons  bad  a 
merchant's  license.  At  the  conclusion  of  tbe 
evidence  the  court  instructed  the  jury  that 
if  they  found,  from  the  evidence,  the  appel- 
lant on  or  about  March  21,  1900,  sold  to 
Holding  intoxicating  liquor,  to  wit,  one-lialf 
pint  of  whisky,  in  tbe  town  of  Republic,  the 
same  being  outside  the  corporate  limits  of 
the  city  of  Springfield,  in  said  Greene  coun- 
ty, they  would  find  him  guilty.  Further, 
that,  although  the  Jury  believed  from  the  evi- 
dence that  the  appellant  was  in  tbe  employ 
of  Klmmons,  and  Klmmons  was  at  tbe  time 
of  the  sale  of  the  whisky  the  proprietor  of 
a  drug  store,  where  tbe  sale  was  made,  and 
was  a  registered  pharmacist,  and  was  pres- 
ent at  the  time  of  the  sale,  and  Instructed 
the  appellant  to  get  the  whisky,  such  facts 
constituted  no  defense. 

Several  instructions  were  asked  by  the  de- 
fendant and  refused,  of  which  the  purport 
was  that,  if  Klmmons  was  a  registered 
pharmacist,  and  the  owner  of  a  drug  store, 
and  the  appellant  was  in  his  employ,  and  de- 
livered the  whisky  to  Holding  under  the 
direction  and  in  the  presence  of  Klmmons, 
or  as  an  aid  to  or  under  the  supervision  of 
tbe  latter,  and  in  his  presence,  in  his  drug 
store,  then  tbe  sale  was  a  sale  by  Klmmons, 
and  the  Jury  should  find  tbe  appellant  not 
guilty.  Under  tbe  Instructions  given  the 
Jury  returned  a  verdict  of  guilty,  and  as- 
sessed tbe  punishment  of  appellant  at  $300. 

Tbe  local  option  law  and  tbe  drug  store 
law  may  coexist  in  the  same  territory,  and  a 
druggist  may  sell  liquors  on  written  prescrip- 
tions Issued  by  a  practicing  physician,  even 
In  counties  where  the  local  option  law  has 
been  adopted.  State  v.  Bevans  (St  L.)  SZ 
Mo.  App.  180;  Ex  parte  Swann,  06  Mo.  44, 
0  S.  W.  10;  State  v.  Moore,  107  Mo.  78,  1& 
S.  W.  037.  This  case  is  exactly  like  the 
case  of  State  t.  Hammack,  03  Mo.  App.  521, 
In  which  this  court  decided  that  the  assist- 
ant or  clerk  of  a  registered  pharmacist  run- 
ning a  drug  store  may  fill  the  prescription 
of  a  physician  under  the  supervision  of  his- 
employer,  and,  If  be  makes  a  sale  of  intoxi- 
cating liquor  In  doing  so,  he  is  not  amenable 
to  the  criminal  law,  as  the  registered  phar- 
macist is  the  responsible  party.  The  evi- 
dence in  the  present  case  strongly  goes  to- 
prove  this  liquor  was  sold  under  the  very  eye 
and  Immediate  command  of  Klmmons,  who, 
if  he  had  a  valid  prescription,  was  entitled 
to  sell  it.  The  prescription  was  excluded, 
and  that  ruling  was  erroneous,  as  was  also' 
the  theory  on  which  the  case  was  submitted 
to  the  Jury  in  tbe  instructions. 

Tbe  Judgment  is  reversed,  and  the  cause 
remanded. 

BLAND,  F.  J.,  and  REYBURN,  J^  concur. 
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DOVER  T.  MISSISSIPPI  RIYBR  &  B.  T. 

BT. 
(Court  of  Appeals  at  St.  Lonla,  Mo.    March  17, 

1903.) 

INJURY  TO  RAILWAY  BAOQAQB  AOBNT— NKO- 
LIGBNCB— OPBN  SWITCH— LIABILITY  OF  BM- 
PLOYBRr-ACCIDBNT  INSURANCB— DAMAQES. 

1.  Whether  there  was  negligence  in  leaving 
open  a  switch  to  a  side  track,  into  which  the 
train  on  which  plaintiff  was  a  baggage  agent 
ran,  injnring  him,  is  a  Question  for  the  jury, 
there  being  evidence  that  a  switchman  of  an- 
other train  opened  it,  and  left  It  open  after  his 
train  had  picked  up  cars  from  the  side  track. 

2.  The  insurance  by  a  railroad  employe  in 
an  accident  company  against  injury  In  his  em- 
pluYinent,  the  premium  being  paid  partly  by  him 
and  partly  by  his  employer,  and  acceptance  by 
him  of  benefits  thereunder,  does  not  discharge 
his  employer  from  liability  to  him,  there  being 
no  contract  by  which  he  accepted  or  agreed  to 
accept  the  insurance  money  in  settlement  of  his 
claim  against  his  employer. 

3.  The  evidence  held  sufficient  to  sastain  a 
verdict  of  $2,000  in  an  action  by  a  baggage 
agent,  46  ^eara  old,  against  his  emplojrer  for 
percuoal  injuries  which  might  prove  continuous. 

Appeal  from  Circalt  Court,  Jefferson  Coun- 
ty; Frank  B.  Dearing,  Judge. 

Action  by  Harrison  L.  Dover  against  the 
MISBlssippi  River  &  Bonne  Terre  Railway. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

Jas.  F.  Oreen,  for  appellant  Sam  Byms, 
for  respondent. 

REYBURN,  J.  This  is  an  appeal  by  de- 
fendant from  a  Judgment  of  the  Jefferson 
county  circuit  court  in  favor  of  plaintiff  for 
the  sum  of  $2,000  in  an  action  for  personal 
Injuries.  The  plaintiff,  an  employ^  of  the 
defendant  as  a  baggage  agent,  while  in  the 
performance  of  his  duties,  being  transported 
in  the  baggage  car  of  one  of  defendant's 
trains  on  the  3d  of  August,  1900,  was  injured 
in  consequence  of  the  train  on  which  he  was 
riding  colliding  with  a  car  standing  on  the 
switch  track  of  defendant,  which  switch,  it 
was  averred,  had  been  negligently  left  open 
by  the  servants  of  defendant;  and  that  the 
engineer  in  charge  of  the  engine  pulling  the 
train  on  which  plaintiff  was  employed  knew 
the  switch  was  open,  or  by  the  exercise  of 
ordinary  care  might  have  known  it.  He  was 
thrown  against  the  front  end  of  the  car  by 
the  force  of  the  collision,  and  the  injuries  sus- 
tained were  charged  to  be  the  following: 
The  second  or  great  finger  of  plaintiff's  right 
hand  was  cut  off,  the  end  of  the  third  finger 
of  the  same  hand  was  cut  off,  the  index  fin- 
ger and  the  little  finger  of  the  same  hand 
were  each  mashed,  a  cut  was  received  over 
the  left  eye,  and  In  being  thrown  the  plaintiff 
received  a  severe  wound  of  the  muscles  and 
nerves  of  the  back  about  and  below  his  kid- 
neys; that  his  right  band  was  permanently 
injured,  and  since  receiving  the  injury  to 
his  back  he  had  been  unable  to  control  his 
urine;  that  the  injury  was  permanent;  he 
had  spent  about  two  months  in  the  hospital, 
had  suffered  great  bodily  i>aln,  and  would 


continue  to  suffer  on  account  of  the  injuries. 
The  answer  was  a  general  denial,  a  plea  of 
risk  assumed  incident  to  the  service,  a  plea 
of  contributory  negligence,  and  as  a  special 
defense  and  in  mitigation  of  any  damages  it 
charged  that,  in  pursuance  of  an  arrange- 
ment made  between  plaintiff  and  defendant, 
the  plaintiff,  after  entering  the  employmoit 
of  defendant,  bad  obtained  a  contract  of  in- 
surance in  the  JStna  liife  Insurance  Com- 
pany of  Hartford,  Conn.,  of  date  March  28, 
1900,  by  which,  upon  paymrait  of  $2.72  per 
month,  the  insurance  company  would  insure 
the  plaintiff  for  any  damage  sustained  by 
him  on  account  of  injuries  which  he  might 
receive  while  in  the  employ  of  defendant; 
that  under  such  policy.  In  case  of  any  injury, 
the  plaintiff  was  entitled  to  receive  from  the 
insurance  company  the  sum  of  $1  per  day  for 
each  day  be  was  disabled  from  active  service 
for  a  period  of  62  weeks,  in  case  his  injury 
continued  for  that  space  of  time;  that  such 
contract  was  procured  in  pursuance  of  an 
agreement  between  plaintiff  and  defendant, 
by  which  it  was  agreed  that  each  should  pay 
one-half  of  the  premium  required  for  such  In- 
surance per  month  to  maintain  such  policy  of 
insurance;  that,  pursuant  to  such  agreement 
with  plaintiff,  the  defendant  fully  complied 
with  such  contract,  and  from  the  date  of  the 
policy  paid  monthly  to  the  Insurance  com- 
pany the  premium  required  to  be  paid  by  It, 
but  upon  the  agreement  with  plaintiff  that  in 
case  of  loss  or  injury  by  him,  he  should  look 
to  such  insurance  company  for  his  indemnity 
for  such  loss  under  its  policy,  and  the  amount 
of  such  Indemnity  should  be  In  full  satisfac- 
tion for  any  loss  for  injuries  sustained  by 
the  plaintiff,  and  that  this  was  the  considera- 
tion which  Induced  defendant  to  pay  for  such 
Insurance;  tbat  after  the  injury  sustained 
by  plaintiff,  the  plaintiff  had  the  opti<Hi  or 
election  to  demand  Indemnity  from  defend- 
ant for  such  Injury,  or  demand  or  receive 
such  indemnity  from  such  insurance  com- 
pany, and  that,  if  he  elected  to  receive  such 
Indemnity  from  the  insurance  company  an- 
der  the  policy,  he  had  the  right  to  receive  the 
sum  of  $1  per  day  during  the  whole  time  he 
was  injured  or  disabled,  not  to  exceed  a  pe- 
riod of  62  weeks;  that  after  the  injury,  not- 
withstanding that  plaintiff  had  the  right  to 
receive,  if  he  had  received  a  permanent  In- 
Jury,  indemnity  to  the  amount  of  |1  per  day 
for  such  period  of  52  weeks,  he  accepted  and 
received  from  the  insurance  company,  in  fall 
satisfaction  of  any  claims  under  such  acci- 
dent policy  and  on  account  of  the  injuries 
received  by  plaintiff  set  forth  in  his  amend- 
ed petition,  the  sum  of  $223,  and  in  writing 
released  such  Insurance  company  from  all 
liability  on  account  of  such  injuries;  that  the 
plalntift  was  precluded  from  recovering  any 
sum  on  account  of  the  injury  set  forth,  and 
that  he  had  accepted  and  received  full  sat- 
isfaction for  such  injuries  from  the  Insiir- 
ance  company,  and  had  elected  to  accept  such 
satisfaction  in  lieu  of  any  claim  for  damages 
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against  defendant  At  tbe  close  of  the  tes- 
timony Introduced  by  plaintiff,  and  at  the  ter- 
mination of  all  the  testimony  in  tbe  case,  the 
defendant  requested  the  court  to  instruct  tbe 
Jury  that  under  the  pleadings  and  evidence 
the  finding  and  verdict  should  be  for  tbe  de- 
fendant, which  request  tbe  court  refused, 
and  gaye  a  series  of  Instructions  on  tbe  part 
of  plalntifl  and  defendant,  which  need  not 
be  analytically  considered. 

1.  The  first  contention  of  defendant  is  that 
tbe  avamait  of  plaintiff's  complaint  that 
"tbe  switch  bad  been  carelessly,  negligently, 
and  wantonly  left  ogen  by  the  agents  of  the 
defendant,"  was  not  sustained  by  tbe  evi- 
dence, and  that  tbe  first  instruction  submit- 
ting sucb  issue  to  tbe  jury  ought  not  to  have 
beai  given.  There  is  abundant  evidence— in 
fact  It  is  conceded-^hat  tbe  switch  In  ques- 
tion was  open  and  set  for  tbe  side  traclc  at 
tbe  time  tbe  train  on  which  plaintiff  was  ran 
into  It;  and  the  testimony  further  tends  to 
show  that  a  north-bound  freight  train  of  de- 
fendant bad  passed  shortly  before,  and  bad 
picked  np  two  cars  from  the  side  track  using 
the  switch;  that  tbe  switchman,  one  of  the 
crew  of  the  north-bound  train,  got  off  and 
threw  the  switch,  and  that  it  was  probably 
be  who  left  tbe  switch  open;  and  It  was 
properly  left  to  tbe  Jnry  to  determine  wheth- 
er defendant's  servants  had  been  guilty  of 
negligence  by  leaving  the  switch  open  con- 
necting tbe  side  track  with  the  defendant's 
main  track.  Appellant  made  no  effort  to  re- 
bat  tbe  presumption  of  negligence  arising 
from  tbe  occurrence  of  tbe  collision,  so  that, 
even  If  tbe  evidence  did  not  sustain  the 
charge  that  tbe  switch  was  negligently  left 
open,  tbe  yerdict  would  be  warranted  by  tbe 
unexplained  collision,  and  no  reversible  er- 
ror was  committed  by  tbe  instruction  com- 
plained of. 

2.  It  la  strenuonsly  contended  by  defend- 
ant tbat  tbe  acceptance  by  plaintiff  of  tbe 
indemnity  from  the  insurance  company  was 
a  discharge  and  release  of  any  right  of  ac- 
tion against  his  employer,  tbe  railway  com- 
pany, especially  in  tbe  light  of  tbe  form  of 
the  plaintiff's  claim,  verlfled  by  his  affidavit 
dated  February  27,  1901,  made  against  tbe 
insurance  company  under  the  policy,  which 
firett  detailed  the  foundation  and  amount  of 
bis  demand,  and  then  recited,  "Which,  when 
paid,  shall  be  hi  full  discharge  of  aU  claims 
whlcb  I  have,  or  may  have,  on  account  of  the 
personal  injuries  aforesaid."  In  support  of  Ita 
position  we  have  been  cited  to  and  appellant 
attempts  to  apply  those  authorities  from  oth- 
er states  holding  tbat  a  contract  of  member- 
■Up  in  a  railroad  relief  association  between 
a  railroad  employ^  and  such  association, 
wblcb  accorded  tbe  employ^  in  case  of  injury 
tbe  right  of  election  either  to  sue  tbe  com- 
pany for  damages  or  accept  tbe  benefits  of 
the  relief  fimd,  upon  the  condition  tbat  such 
acceptance  should  be  a  release  and  satisfac- 
tion of  bis  damages  against  tbe  railroad,  was 
valid,  and  not  against  public  policy,  and  tbat 


tbe  voluntary  acceptance  of  tbe  benefits  pro- 
vided for  In  bis  contract  of  membership  in 
such  relief  association  by  a  railroad  employfi 
after  receiving  an  injury,  where  such  con- 
tract provided  tbat  sucb  acceptance  would 
operate  as  a  satisfaction  of  further  claim 
against  the  railroad  on  account  of  sucb  In- 
jury, was  a  bar  to  a  subsequent  suit  for  dam- 
ages against  his  employer.  But  the  facts  in 
tbe  case  at  bar  do  not  bring  it  within  tbe 
range  of  those  decisions,  in  all  of  which  the 
election  of  remedy  and  tbe  discharge  of  tbe 
employer  in  event  of  acceptance  of  the  bene- 
fits paid  by  tbe  relief  association  were  pre- 
sented as  constituent  elements  of  an  express 
contract  Tbe  testimony  herein  fails  to  es- 
tablish any  express  contract  by  which  he 
agreed  to  accept  or  did  accept  tbe  indemnity 
paid  by  the  Insurance  company  In  settlement 
of  his  claim  for  damages  against  tbe  defend- 
ant The  dalm  made  by  him  for  Indemnity 
under  tbe  policy  against  the  insurance  com- 
pany, and  the  receipt  indorsed  upon  the  draft 
for  the  amount  paid  him  under  the  policy,  do 
not  mention  the  defendant,  but  on  the  con- 
trary, the  terms  of  the  release  expressly  are 
confined  to  a  discharge  of  tbe  Insurance  com- 
pany, and  no  Implied  agreement  for  release 
of  tbe  claim  for  damages  by  plaintiff  against 
defendant  can  be  logically  inferred  from  the 
mere  claim  and  acceptance  of  the  benefits  of 
the  accident  insurance  policy.  We  have  seen 
no  authority  sustaining  any  such  implication, 
and  tbe  general  rule  is  well  established  tbat 
there  can  be  no  abatement  of  damages  by 
reason  of  partial  compensation  from  a  col- 
lateral source.  Dillon  v.  Hunt  106  Mo.  154, 
16  S.  W.  516,  24  Am.  St  Rep.  374. 

Tbe  appellant  asked  the  following  Instruc- 
tion: "The  court  instructs  the  jury  that  if 
you  find  and  believe  from  the  evidence  that 
a  policy  of  insurance  to  indemnify  plaintiff 
against  loss  or  damage  by  injury  received  by 
him  while  in  defendant's  employ  was  pro- 
cured from  the  iEtna  Life  Insurance  Com- 
imny  by  an  arrangement  between  tbe  plain- 
tiff and  defendant  each  paying  one-half  of 
the  premium  for  such  Insurance,  and  that  de- 
fendant complied  with  its  part  of  the  con- 
tract and  paid  all  of  the  premiums  due  from 
it  up  to  the  time  plaintiff  received  bis  in- 
juries, and  tbat  defendant  received  from  said 
insurance  company  the  sum  of  $223  in  set- 
tlement of  the  injuries  received  by  him,  and 
executed  a  release  and  receipt  to  sucb  insur- 
ance company,  then,  in  that  event  plaintiff 
cannot  recover  any  fturtber  sum  as  against 
the  defendant"  But  the  court  modified  it 
by  adding:  "And  further  find  that  such  In- 
surance was  intended  by  plaintiff  and  de- 
fendant to  be  in  lieu  of  any  claim  of  plain- 
tiff against  the  defendant  for  any  injury  re- 
ceived by  him  while  in  defendant's  employ." 
Tbe  court  also  gave  tbe  following  Instruction 
at  appellant's  request:  "Tbe  court  instructs 
the  jury  tbat  if  you  believe  and  find  from 
tbe  evidence  that  a  contract  for  Indemnity 
Insurance  was  procured  for  plaintiff,  and  be 
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■van  entitled  to  receive  from  the  insaraiice 
company  for  bis  Injury  Indemnity  for  a  peri- 
od of  fifty-two  weeks  at  tbe  rate  of  $1  per 
day,  and  farther  find  that  he  accepted  tbe 
sum  of  $223  In  full  settlement  of  his  claim 
in  said  Insurance  policy,  then  you  may  take 
such  facts  into  consideration  In  determining 
the  extent  and  character  of  his  Injuries  and 
In  mitigation  of  damages,  if  any,  to  which 
you  may  believe  he  Is  entitled  on  account  of 
injuries."  These  Instructions,  as  glveil  by 
the  court,  fairly  presented  for  tbe  considera- 
tion of  the  Jury  the  Issue  that  the  l>enefits 
received  under  the  policy  were  in  satisfaction 
and  discharge  of  any  claim  for  damages 
against  his  employer,  and  also  emphasized 
appellant's  claim  of  partial  payment  by  it  of 
the  accruing  premiums,  and  directed  the  Jury 
that  the  acceptance  of  tbe  sum  paid  by  tbe 
insurance  company  might  be  taken  into  con- 
sideraUon  in  mitigation  of  damages,  and 
were  as  favorable  to  defendant  as  the  proof 
sanctioned. 

3.  This  court  Is  urged  to  set  aside  this  ver- 
dict as  ezcesslve.  Tbe  testimony  shows  that 
the  defendant  was  in  his  forty-flfth  year  at 
the  time  of  the  occurrence;  that  be  was  In 
the  hospital  several  months,  and  required 
medical  attention  much  longer;  was  unable 
to  resume  bis  employment  for  eight  months; 
his  right  band  permanently  impaired,  and 
tbe  other  injuries  detailed  by  him  remained 
at  the  time  of  tbe  trial,  and  might  also  prove 
continuous.  His  wage-earning  capacity  did 
not  seem  diminished,  and  the  physician  who 
attended  him  did  not  regard  his  Injuries  as 
serious,  but  tbe  question  of  damages  was 
one  peculiarly  for  the  Jury,  and  there  was 
substantial  testimony  by  which  the  Jury  was 
warranted  in  its  action,  and  we  can  perceive 
no  Just  reason  for  determining  that  the  Jury, 
In  its  finding,  was  actuated  by  passion,  preju- 
dice, or  other  Improper  Influences,  and,  in 
the  absence  of  such  conviction,  we  are  not 
authorized  to  interfere  with  It 

Affirmed. 

BLAND,  P.  Jn  and  GOODS.  X,  concnr. 


BOYCE  et  al.  v.  ROYAL  CIRCLR 

<Conrt  of  Appeals  at  St.  Louis,  Mo.    March  17, 
1903.) 

UirroAIj  BBNBFIT  INSCRANCB  —  DTTBS  —  PER 
CAPITA  TAX— FAILURE  TO  PAT— PORPBI- 
TURBS  —  ENFORCEMENT  —  WAIVER  —  AU- 
THORITT  OF  LOCAL  OFFICERS. 

1.  The  constitution  and  by-laws  of  a  benefit 
society  required  memberB  to  pay  the  local  sec- 
retary monthly  assessments  on  the  Ist  day  of 
each  month,  and  a  semiannual  per  capita  tax 
on  the  1st  days  of  December  and  June  of  each 

?'ear,  and  declared  that  any  member  who  failed 
0  pay  such  assessments  within  30  davR,  or  his 
per  capita  tax  during  the  months  of  December 
and  June,  thereby  elected  to  terminate  his  mem- 
bership,   waa   suspended,    and   surrendered   his 

T 1.  Sm  iDiuruiM,  vol.  tt,  Cent  Dig.  i  UIl. 


rights.  BM,  in  the  absence  of  evidence  of  • 
custom  to  recdve  snch  asaeasmeuts  and  per 
capita  tax  after  the  time  tor  their  payment  had 
expired,  that  the  load  secretaiy  had  no  power 
to  waive  a  forfeiture  of  a  certificate  by  rec^v- 
ing  delinquent  assessments. 

2.  Where,  in  an  action  on  a  benefit  eertflleater 
the  evidence  tended  to  prove  that  monthly  as- 
sessments were  required  to  be  paid  by  the  Hold- 
er, and  a  aemiaunnal  per  capita  tax,  and  the 
by-laws  of  the  associabon  provided  a  forfeitnre 
for  a  failure  to  pay  the  tax  at  maturity,  as 
well  as  for  failure  to  pay  the  monthly  assess- 
ments, the  association  was  entitled  to  enforce  • 
forfeiture  for  a  member's  failure  to  pay  the  per 
capita  tax  at  maturity,  as  well  as  for  a  failure 
to  pay  the  assessments. 

Appeal  from  Circuit  Court,  Texas  Coonty; 
Leigh  B.  Woodslde,  Judge. 

Action  by  Katie  Boyce  and  another  against 
the  Boyal  Circle.  Vrom  a  Judgment  Ui  favor 
of  plaintiffs,  defendant  appeals.    Bevosed. 

3.  L.  Laughter,  Vocert  &  Covert,  and  Bd- 
win  Puller,  for  appellant.  W.  L.  Hlett  and 
Lamar  &  Lamar,  for  respondents. 


Statement  of  Facta  and  Opinion. 

600DE,  J.  Plaintiffs  state  in  their  pe- 
tition that  they  are  the  benefldarlea  of  a 
certificate  of  insurance  in  the  defendant  cor- 
p<Mratlon,  a  fraternal  order,  organised  nndo' 
the  laws  of  the  state  of  Illinois,  but  author- 
ized to  do  business  in  Missouri;  that  tbe  con- 
tract of  insurance  was  entered  into  between 
the  deceased,  Thomas  J.  Henderson,  and  the 
defendant,  on  October  11,  1899,  said  Hender- 
son being  then  a  member  of  a  local  circle  of 
the  defendant  company  at  Cabool,  Mo.;  that 
the  consideration  for  the  insurance  was  that 
said  Henderson,  in .  addition  to  certain  ad- 
vance fees  paid  by  bim,  should  thereafter 
comply  with  tbe  rules  and  regulations  of  the 
defendant  either  then  in  force  or  subsequent- 
ly enacted.  The  benefit  certificate  was  for 
$1,000,  and  bound  the  Royal  Circle,  on  tbe 
death  of  Henderson,  to  pay  to  Katie  Boyce, 
his  mother,  and  Minnie  Henderson,  his  sister, 
said  sum,  upon  satisfactory  proof  of  the 
death  of  the  assured.  Plaintiffs  furthw  state 
that  said  Henderson  complied  with  all  tbe 
terms  and  conditions  of  the  contract,  as  well 
as  all  the  rules  and  regulations  of  tbe  circle; 
that  in  August,  1901,  while  still  a  member  of 
tbe  Cabool  Circle,  in  good  standing,  be  died, 
with  his  certificate  in  full  force  and  effect; 
that  after  his  death  tbe  local  circle,  in  viola- 
tion of  the  laws  of  the  order,  refused  to  fur- 
nish blank  forms  whereon  to  make  proof  of 
tbe  death  of  said  Insured,  and  also  refused  to 
pay  the  amount  of  the  certificate,  or  any  part 
of  it.  The  answer  admits  the  membership  of 
Henderson,  and  tbe  contract  of  insurance  in 
which  tbe  plaintiffs  were  beneficiaries,  and 
that  Henderson  died  on  the  date  alleged  In 
the  petition,  but  denies  that  he  complied 
with  bis  contract  and  tbe  constitution,  by- 
laws and  rules  of  the  society,  or  that  he  died 
a  member  of  the  association  in  good  stand- 
ing. The  answer  then  sets  forth  certain  pro- 
Tislons  of  the  constitution  and  by-lawa  which 
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obliged  the  membexB  to  pay  tlie  local  secre- 
tary of  their  circle  an  assessment  of  varying 
amounts,  according  to  the  ages  of  the  paying 
member,  on  the  Ist  day  of  each  month,  which 
money  the  local  secretary  was  to  forward  to 
the  suinreme  secretary;  further,  to  create  an 
expense  fnnd,  a  semiannual  per  capita  tax  of 
75  cents  was  required  to  be  paid  by  each  ben- 
eficial member  on  the  Ist  days  of  December 
and  June  of  each  year.  Another  article  pro- 
Tided  that  a  member  who  failed  to  pay  this 
assessment  for  the  benefit  fund  within  30 
days  from  the  date  the  same  fell  due,  or  to 
pay  his  per  capita  tax  during  the  months  of 
December  and  June  of  each  year,  elected,  by 
such  failure  to  pay,  to  at  once  terminate  bis 
membership  In  the  order,  and  thereby  stand 
suspended,  and  elected  not  to  hold  the  order 
for  any  liability  whatever,  but  surrendered 
all  hl8  rights  as  a  beneficial  member.  The 
answer  then  alleges  that  Henderson,  instead 
of  complying  with  the  rules  and  regulations, 
tailed  to  pay  any  assessments  after  the  month 
of  April,  1900,  and  failed  to  pay  his  per 
capita  tax  during  the  month  of  June,  1000, 
and  that  In  fact  the  last  payment  he  made 
was  for  April  of  that  year;  that,  by  reason  of 
his  failure  to  pay  his  monthly  assessments 
or  dues  and  the  per  capita  tax,  he  had  ceased 
to  be  a  member,  and  bad  forfeited  bis  rights 
to  the  beneficiary  'certificate  before  hia  death 
occurred.  A  replication  was  filed  which  al- 
leged the  defendant  waived  any  default  on 
the  part  of  the  deceased  in  the  payment  of 
assessments  or  dues  by  afterwards  retaining 
the  dues  or  assessments  when  paid;  also  that 
all  dues  and  assessments  owing  by  the  in- 
sured were  duly  tendered  to  the  defendant 
At  the  trial  plaintiffs  rested  after  intro- 
ducing a  section  of  the  constitution  of  the 
defendant  order  requiring  the  local  secretary 
of  a  circle  to  furnish  blank  proofs  of  death 
to  the  beneficiary  of  a  certificate  Issued  on  a 
deceased  member's  life.  The  defendant  then 
took  the  burden,  but  was  not  permitted  to 
prove  much;  nearly  all  the  evidence  it  of- 
fered being  excluded  by  the  court  for  one 
reason  or  another.  It  did,  however,  succeed 
in  proving  by  the  local  secretary  of  the  Ca- 
bool  Circle  that  Henderson  did  not  pay  In 
time  his  per  capita  tax  or  his  monthly  assess- 
ments for  the  months  of  May,  June,  July,  or 
August,  1900,  but  that  about  the  10th  day  of 
June  the  May  assessment  was  paid  by  Min- 
nie Henderson,  who  also,  we  gather  from  the 
record,  paid  the  assessments  for  said  other 
months  on  the  9th  day  of  August;  further, 
that  two  of  those  assessments  were  returned 
to  her,  to  wit,  for  June  and  July,  while  that 
for  May  was  sent  to  the  supreme  secretary, 
nothing  being  shown  about  the  disposition  of 
the  August  assessment  Certain  sections  of 
the  constitution  and  by-laws  were  introduced 
in  evidence,  substantially  of  the  tenor  above 
recited  from  the  answer;  one  providing  for  a 
per  capita  tax  of  75  cents  to  be  paid  on  the 
1st  days  of  December  and  June  of  each  year, 
and  the  other  for  an  assessment  to  pay  death 


or  disability  claims  which  should  be  due  and 
payable  on  the  Ist  day'of  each  month. 

This  appeal  seems  to  be  here  on  an  in- 
complete record,  for  It  is  alleged  In  the  pe- 
tition and  admitted  in  the  answer  that  Hen- 
derson died  in  August,  1001,  but  ho  Showing 
whatever  is  made  of  any  payment  of  dues 
to  the  defendant  company  after  August,  1900. 

At  the  close  of  defendant's  evidence  the 
court  instructed  the  Jury  to  return  a  verdict 
for  plaintiffs  fwr  the  full  amount  of  the  cer- 
tificate, apparently  on  the  assumption  that 
the  local  secretary  of  the  Cabool  Circle,  by 
accepting  payments  of  Henderson's  monthly 
dues  for  May,  June,  July,  and  August,  waiv- 
ed his  default,  restored  him  to  membership, 
and  reinstated  bis  certificate  of  insurance  in 
full  force  and  effect.  That  is  a  view  of  the 
law  which  we  cannot  accept.  Members  of 
fraternal  societies  holding  policies  of  Insiur- 
ance  therein  are  presumed  to  know  their  by- 
laws and  regulations  in  regard  to  payment  of 
dues,  and  to  conform  to  them.  In  fact  It 
is  an  express  part  of  their  certificates,  ordi- 
narily, that  they  shall  comply  with  the  by- 
laws in  those  respects,  and  be  bound  by 
their  provisions;  and  so  It  was  of  this  one. 
the  petition  states.  Nor  have  local  secreta- 
'  ries  power  to  waive  payment  or  set  aside 
any  other  essential  feature  of  the  contract 
The  life  of  these  societies  depends  on  the 
punctual  payment  of  dues,  and  they  can  nei- 
ther survive  nor  meet  their  obligations  If 
punctnallty  In  that  respect  is  not  observed 
and  exacted.  The  power  of  any  local  secre- 
tary of  this  company  Is  distinctly  defined 
and  limited  in  one  of  the  clauses  of  the  con- 
stitution. It  was  his  duty  to  collect  assess- 
ments from  the  members  of  his  local  circle 
on  the  1st  of  each  month,  as  well  as  the  per 
capita  tax  when  it  fell  due,  and  to  remit  the 
same  to  the  supreme  secretary.  He  had  also 
power  to  accept  payment  of  monthly  assess- 
ments and  the  per  capita  tax  within  30  days 
after  the  last  day  of  the  month  In  which  the 
same  fell  due,  on  a  certificate  signed  by  the 
delinquent  member,  of  his  good  health;  and 
he  could  accept  payment  within  90  days  lat- 
er (that  is,  within  00  days  after  suspension) 
on  a  certificate  of  good  health  from  the  local 
medical  examiner.  So  far  as  appears  from 
any  clause  of  the  constitution,  he  had  no 
right  to  accept  payment  after  default  save 
on  those  terms.  It  was  expressly  provided 
that.  If  members  remained  In  de/ault  ta 
their  monthly  dues  or  per  capita  tax  80  days 
after  the  same  were  due,  they  thereby  elect- 
ed to  terminate  their  membership  in  the  or- 
der and  to  stand  suspended,  also  not  to  hold 
the  order  for  any  liability,  and  surrendered 
all  their  rights  as  beneficial  members.  Those 
articles  were  in  force  when  the  certificate 
was  issued  to  Henderson,  and  he  accepted 
them  as  part  of  a  contract  which  the  CalMol 
secretary  was  powerless  to  Impair.  Harvey 
V.  Grand  Lodge  (K.  C.)  50  Mo.  App.  477; 
Chadwlck  v.  Triple  Alliance  (St  L.)  56  Mo. 
App.  463;   Scbeele  t.  State  Home  Lodge  (K. 
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C.)  63  Mo.  App.  277;  McMahon  v.  Supreme 
Tent  Maccabees,  151  Mo.  tS22,  62  S.  W.  884. 

The  spoutaneons  action  of  local  secretaries 
of  this  and  kindred  societies  In  accepting 
dues  from  suspended  members  contrary  to 
the  constitution  or  by-laws,  whether  the  ac- 
ceptance be  due  to  Ignorance  or  complai- 
sance, does  not.  Ipso  facto,  reinstate  the  in- 
surance, and  cannot  have  that  result  unless 
the  settled  rules  of  law  governing  contractu- 
al obligations  are  set  aside  as  to  contracts 
of  fraternal  insurance.  It  is  true,  a  course 
of  business  may  lie  tolerated  by  the  chief 
officers  of  an  order  by  which  a  local  officer 
may  become  vested  with  authority  to  waive 
prompt  payment  of  dues,  or  other  regula- 
tions. If  a  local  secretary  goes  on  for  a  con- 
siderable period  accepting  dues  after  default, 
and  remitting  them  to  the  supreme  officers, 
who  accept  them  with  knowledge  that  they 
were  paid  out  of  time,  these  would  be  facts 
from  which  a  waiver  might  be  inferred;  the 
waiver  being  founded  on  the  notion  that  the 
member  was  led  by  the  coarse  of  dealing  in- 
to believing  it  was  all  right  to  pay  his  dues 
after  the  regular  date.  McMahon  v.  Macca- 
bees, supra.  No  such  line  of  conduct  was 
proven  or  attempted  to  be  in  this  case.  It 
was  not  shown  that  Henderson  was  ever  in 
default  prior  to  May,  1800,  or  that  the  local 
secretary  was  accustomed  to  receive  his  or 
any  one's  else  dues  after  the  month  in  which 
they  should  have  been  paid.  In  fact,  nothing 
was  proven  to  mitigate  the  prima  fade  for- 
feiture of  his  membership  and  certificate. 
These  contracts  for  fraternal  insurance  must 
be  treated  like  other  contracts— a  reasonable 
interpretation  given  to  them,  and  the  ordi- 
nary rules  of  law  applied  to  their  enforce- 
ment, instead  of  a  coddling  Interference  In 
behalf  of  delinquent  members.  Provisions 
for  forfeitures  should  be  strictly  construed, 
but  not  abrogated.  There  was  no  proof 
made  of  any  payment  by  Henderson,  or  any 
one  in  his  behalf,  of  his  per  capita  tax  which 
fell  due  In  June,  or  that  the  forfeiture  for 
nonpayment  was  waived.  Then,  too,  the 
assessments  for  June  and  July  were  return- 
ed, while  the  one  for  May  had  been  earned, 
because  the  suspension  of  Henderson's  mem- 
bership did  not  take  effect  until  the  end  of 
tliat  month. 

Plaintiffs'  counsel  insists  there  was  no  evi- 
dence of  any  monthly  assessment  having 
been  levied  by  the  company.  There  was  no 
formal  proof  of  that  kind;  but  certainly  the 
evidence  tended  to  prove  the  monthly  as- 
sessment of  Henderson  was  50  cents,  and 
that  he  so  understood  the  matter,  had  paid 
at  that  rate,  and  recognized  his  obligation  to 
do  so  as  each  month  came  around.  Be  that 
as  it  may,  the  constitution  itself  provided 
for  75  cents  semiannual  per  capita  tax, 
which  was  not  paid  In  June;  and  according 
to  the  by-laws  a  forfeiture  was  worked  by 
the  failure  to  pay  said  tax  as  effectually  as 
by  falling  to  pay  the  monthly  dues. 

On  the  evidence  in  the  record,  the  peremp- 


tory Instruction  to  return  a  venllct  for  the ' 
plaintiffs  was  unwarranted,  and  therefore  the 
judgment  is  reversed  and  the  cause  remand- 
ed. 

BLAND,  P.  J.,  and  RETBURN,  J.,  concur. 


KANaAS  CITY  v.  FERD  HEIM  BRBWINQ 

CO. 

(Court  of  Appeals  at  Kansas  City,  Mo.    March 

2,  1903.) 

"MERCHANT"  —  MANUFACTURBR  —  DKALKR  — 
APPBAI#-eVFFICIENC7  OF  DECLARATION  OF 
LAW— WAIVER  OF  VARIANCB. 

1.  Under  Kansas  City  Charter,  art  B,  i  78, 
declaring  that  the  word  "merchant"  in  the  char- 
ter shall  inclnde  every  one  who  shall  sell  goods, 
wares,  and  merchandise  at  any  store,  stand,  or 
place  occupied  for  that  purpose  in  the  city,  and 
Rev.  St  1889,  8  8540,  denning  a  merchant  as 
any  .one  "who  sliall  deal  in  the  selling  of  goods, 
wares,  and  merchandise  at  any  store,  stand,  or 
place  occupied  tor  that  purpose,"  a  mannfactor- 
er  is  a  merchant  if  he  keeps  in  stock  at  a  store, 
Btaud,  or  other  place  articles  manufactured  by 
him  for  sale  in  the  ordinary  course  of  trade. 

2.  A  manufacturer  la  not  a  merchant  if  ha 
only  manufactures  goods  to  fill  orders  from  his 
customers. 

3.  A  dealer  is  not  necessarily  a  merchant,  since 
he  need  not  have  a  store,  stand,  or  place  in 
which  to  keep  and  sell  his  goods. 

On  Rehearing,   y 

4.  Where  a  declaration  that  under  the  pro- 
ceedings and  proof  the  plaintiff  was  not  en- 
titled to  recover  wag  offered  and  given  at  the 
trial  of  a  case,  the  plaintiff  is  entitled  to  have 
the  question  of  his  right  to  recover  under  the 
pleadings  and  proof  reviewed  on  appeal. 

5.  Rev.  St  1899,  {  655,  provides  that  when  it 
shall  be  alleged  ttiat  a  party  has  actaally  been 
misled  to  his  prejudice  by  a  variance  )>etween 
the  pleadiuE  and  the  proof  of  the  advene  party, 
that  fact  shall  be  proved  to  the  satisfaction  of 
tlie  court  by  affidavit  showing  in  what  respect 
he  has  been  misled,  and  thereupon  the  court 
may  order  the  pleading  to  be  amended  on  snch 
terms  as  shall  be  just,  ffeld,  that  one  who  fails 
to  avail  himself  of  the  section  waives  any  va- 
riance. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; J.  H.  Slover,  Judge. 

Action  by  Kansas  City  against  the  Ferd 
Helm  Brewing  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Reversed. 

A.  W.  Burnet,  for  appellant  Hardin  & 
Taylor,  for  respondent 

BROADDUS,  J.  Tills  is  a  suit  of  the 
plaintiff  against  defendant,  a  corporation  do- 
ing business  in  Kansas  City,  for  merchants' 
and  ad  valorem  and  personal  property  taxes 
for  the  years  1898,  1899,  and  1900.  The  de- 
fendant denied  Its  liability  for  such  tax,  on 
the  ground  that  it  was  not  engaged  in  the 
business  of  a  merchant,  but  that  of  a  manu- 
facturer. The  trial  court  found  for  defend- 
ant, and  plaintiff  appealed. 

The  case  turns  upon  a  proper  deflnitioD  of 
the  term  "merchant."  By  section  78  of  ar- 
ticle 5   of  the  charter  of  Kansas   City   the 

f  t.  See  Llcenies,  vol.  31,  C«nt  Dig.  |  S2. 
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word  "merchant,"  when  used  in  snch  char- 
ter, "shall  be  held  to  mean  and  Indade  every 
person  or  co-partnership  of  peraons,  who 
8liall  deal  in  the  selling  of  goods,  wares  and 
merchandise  at  any  store,  stand  or  place  oc- 
cupied for  that  pnrpoee  in  Kansas  City." 
Sectiod  8540,  Rev.  St  1899  (the  same  as  sec- 
tion 6894,  Rev.  St  1889)  defines  a  merchant 
as  follows:  "Every  person,  corporation  or 
co-partnership  of  persons. who  ahall  deal  in 
tbe  selling  of  goods,  wares  and  merchandise, 
including  clocks,  at  any  store,  stand  or  place 
occupied  for  that  piupose,  is  declared  to  be 
a  merchant."  Substantially,  the  two  deflni- 
tloiis  are  the  same.  These  definitions  are 
somewhat  different  from  that  of  the  com- 
mon law,  and  as  such,  of  course,  must  gov- 
eni.  The  question  has  been  adjudicated  in 
tlili  state,  the  latest  of  which  under  the  Con- 
stitution we  are  bound  to  follow.  The  last 
ease  that  we  have  been  able  to  find  is  that 
of  State  y.  Richeson,  45  Mo.  575,  in  which  It 
wag  held  that:  "One  who  manufactures  and 
supplies  goods  to  the  previous  orders  of  his 
customers  alone,  although  he  keeps  on  hand, 
but  not  for  sale,  the  materials  from  which 
the  manufactured  articles  are  produced,  la 
not  a  merchant  within  the  meaning  of  the 
statute."  But  that:  "In  an  action  by  the 
state  against  one  engaged  in  the  manufac- 
ture of  white  lead  for  exercising  the  trade 
and  business  of  a  'merchant  without  license' 
the  state  would  make  out  a  prima  facie  case 
by  showing  that  defendant,  after  receiving 
orders  from  his  customers,  filled  them  the 
same  and  succeeding  days.  The  natural  in- 
ference would  be  that  he  kept  the  articles 
on  hand,  and  to  rebut  this  inference  it  was 
not  sufficient  to  show  that  he  might  have 
manufactured  the  lead  after  the  orders  were 
received,  but  he  should  have  shown  that  he 
did  so  manufacture  it."  In  State  v.  West, 
34  Mo.  424,  it  was  held  that:  "To  be  a  mer- 
chant in  the  sense  of  the  law,  the  dealer 
must  have  on  hand  goods,  wares,  and  mer- 
chandise ready  for  sale  and  present  delivery, 
and  must  also  actually  deal  in  the  selling  of 
the  same.  One  who  manufactures  and  sup- 
plies goods  alone  to  the  previous  order  of  his 
customers,  although  he  keeps  on  band,  but 
not  for  sale,  the  materials  from  which  the 
manufactured  articles  are  produced,  is  not  a 
merchant  within  the  meaning  of  the  statute." 
In  State  t.  Whittaker,  33  Mo.  457,  the  court 
held  that:  "A  merchant  under  the  statute, 
Is  a  person  who  deals  in  the  selling  of  goods, 
wares,  and  merchandise  at  any  store,  stand, 
or  place  occupied  for  that  purpose.  It  is  im- 
material If  the  defendant  by  his  labor,  chan- 
ged the  form  of  the  goods  sold.  If  he  deal 
in  the  selling  of  the  goods  at  a  store,  be  is  a 
merchant  for  the  purposes  of  the  act"  And 
It  was  farther  held  that  It  was  "immaterial 
that  the  store,  stand,  or  place  may  have 
been  also  occupied  for  some  other  purpose." 
It  will  be  seen  by  these  decisions  that  a 
manufacturer  may  or  may  not  be  a  merchant 
within  the  meaning  of  the  charter  and  the 


statute  of  the  state.  If  he  keeps  at  a  store, 
stand,  or  other  place,  in  stock,  articles  manu- 
factured by  him  for  sale  in  the  ordinary 
course  of  trade,  he  is  a  merchant.  If  he 
only  manufactures  upon  order,  he  la  not  a 
merchant  It  is,  therefore,  a  mixed  question 
of  law  and  fact  whether  a  manufacturer  is  or 
la  not  a  merchant.  There  is  nothing  In  the 
case  of  Kansas  City  v.  Lorber,  64  Mo.  App. 
608,  In  conflict  with  the  ruling  here.  In  Kan- 
sas City  V.  Butt  88  Mo.  App.  237,  the  ques- 
tion before  the  court  was  dlfTerent  from  that 
Involved  in  this  case.  It  was  there  held 
that  the  defendant  was  a  manufacturer. 
There  the  city  was  attempting  under  its 
charter  and  ordinances  then  in  force  to  im- 
pose an  occupation  tax  on  the  defendant 
The  facts  showed  that  defendant  was  not  a 
dealer  in  ice,  bnt  a  manufacturer,  and  that 
its  products  were  sold  before  manufacture  to 
one  person;  the  court  holding  that  the  char- 
ter imposed  no  such  tax  upon  manufacturers. 
There  the  court  was  not  called  upon  to  dis- 
tinguish between  the  common  law  and  the 
statutory  definition  of  the  word  "merchant." 
The  question  was  whether  the  defendant 
was  a  dealer,  not  whether  be  was  a  mer- 
chant It  does  not  follow  that  because  a 
merchant  is  a  dealer,  a  dealer  is  also  a  mer- 
chant A  merchant  must  have  a  store,  stand, 
or  other  place  where  he  sells  bis  goods.  A 
dealer  need  not  have  such  store,  stand,  or 
place  to  keep  and  sell  his  goods.  He  may 
buy  and  sell  wltbont  such  aids  to  his  busi- 
ness. A  merchant,  under  the  definition,  is 
not  required  to  be  a  purchaser;  but  the  deal- 
er, at  common  law.  Is  both  a  buyer  and  sell- 
er. The  plaintiff  city  recognized  the  dis- 
tinction by  imposing  an  occupation  tax  on  Ice 
dealers,  and  not  upon  merchants. 

We  think  the  court  was  In  error  In  holding 
that  because  the  defendant  was  a  manufac- 
turer, as  such  he  was  not  a  merchant  For 
the  reason  that  the  question  involved  the 
city's  revenue,  the  cause  is  reversed  and  re- 
manded to  be  tried  in  accordance  with  this 
opinion.    All  concur. 

On  Motion  for  Rehearing. 
(AprU  6,  1903.) 

The  first  ground  for  rehearing  1b  that  as 
plaintiCt  asked  no  instructions  In  the  trial 
court  it  therefore  cannot  be  heard  on  a  ques- 
tion of  law;  citing  Wischmeyer  v.  Richard- 
son, 153  Mo.  656,  55  S.  W.  74,  and  other  like 
cases.  These  authorities  have  no  application 
to  the  case  at  bar  for  the  reason  that  the  re- 
spondent offered  a  declaration,  which  was 
given  by  the  court,  that  under  the  pleadings 
and  proof  the  plaintiff  was  not  entitled  to  re- 
cover. The  giving  of  this  declaration  of  law 
sufficiently  indicated  the  theory  upon  which 
the  cause  was  tried,  and  the  ruling  here  la  in 
harmony  with  the  ruling  In  the  cases  cited. 

The  second  point  relied  on  Is  that  the  city 
charter  requires  that  the  tax  be  imposed  on 
goods  kept  on  hand  "during  the  three  months 
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at'xt  before -the  Ist  day  of  January  of  such 
srear,"  whereas  the  petition  suea  for  taxes  on 
goods  alleged  to  have  been  held  on  the  1st 
day  of  January.  This  statement  is  true,  but 
the  evidence  shows  that  the  assessment  was 
duly  made.  This  objection  was  raised  on 
the  trial  at  the  ofCer  of  the  plalntltF  to  In- 
troduce evidence  that  the  assessment  bad 
been  made,  but  it  was  OTerruled,  and  no  ex- 
ception was  taken  to  the  rollng  of  the  court, 
and  the  assessment  and  the  action  of  the 
board  of  appeals  was  received  In  evidence. 
The  assessment  and  the  action  of  the  board 
of  appeals  in  raising  the  assessment  were  Ju- 
dicial acts,  and  as  such  were  conclusive. 
State  ex  rel.  v.  Hoyt,  123  Mo.  348,  27  S.  W. 
382.  At  most,  there  was  only  a  variance,  by 
which  defendant.  If  misled,  had  Its  remedy 
under  the  statute.  Falling  to  avail  itself  of 
the  provisions  of  section  656,  Rev.  St  1899, 
the  variance  was  waived. 

Lastly,  defendant  asks  us  to  review  our 
decision  on  the  question  as  to  whether  the 
defendant  was  a  merchant  within  the  mean- 
ing of  the  charter,  and  calls  our  attention  to 
several  authorities  on  the  question,  claiming 
that  we  have  misconstrued  the  law.  We 
have  examined  the  additional  authorities 
mentioned,  and  are  satisfied  with 'the  opinion 
already  rendered. 

Motion  for  rehearing  overruled.  All  con- 
cur. 


DODD  et  aL  v.  GTJISEFPI. 

<Coart  of  Appeals  at  St.  Lonis,  Mo.    March  17, 

1908.) 

APPEAli— VBRDICT-CONCLUSIVENESS— SKCOND 
NBW  TRIAI^RBVIBW  OP  EVIDENCE— BILL 
OF  EXCEPTIONS— EXTENSION  OF  TIME— JU- 
DICIAX,  DISCRETION  —  PRESUMPTION  OF 
PROPER  EXERCISE. 

1.  Where  a  verdict  is  based  partly  on  oral 
evidence.  In  which  there  is  a  conflict,  it  cannot 
be  disturbed  on  appeal,  even  though  the  evi- 
dence In  its  support  may  be  incrediUe. 

2.  Under  Rev.  St.  1899,  8  801,  forbidding  a 
second  new  trial  except  where  the  jury  erred 
In  matter  of  law  or  were  guilty  of  misbehavior, 
a  verdict  on  a  second  trial  cannot  be  disturbed 
because  against  the  weight  of  the  evidence. 

3.  Facts  put  in  issue  by  the  pleadings  cannot 
be  assumed  in  the  instnictions,  thus  justifying 
a  withdrawal  of  a  case  from  the  jury,  or  a 
disturbance  of  their  verdict,  even  though  the 
facts  assumed  are  evidenced  by  uncoutradicted 
oral   testimony. 

4.  Under  the  statute  authorizing  the  trial 
court,  in  its  discretion,  to  extend  the  time  for 
filing  the  bill  of  exceptions,  it  will  be  presumed 
that  its  discretion  was  properly  exercised. 

Appeal  from  St  Louis  Circuit  Court;  John 
A.  Talty,  Judge. 

Action  by  D.  McTarish  Dodd  and  others 
against  Glorollano  Guiscffl.  From  a  judg- 
ment for  defendant,  plaintiffs  appeal.  Af- 
firmed. 

Holmes,  Ten  Broeck  &  Spooner,  for  appel- 
lants.   Rowe  &  Moore,  for  respondent 

REYBURN,  J.  An  attachment  suit  was 
brought  in  the  circuit  court  of  the  city  of 


St.  Louis  by  appellants  against  respondent, 
assigning  among  other  statutory  grounds  for 
attachment  that  the  defendant  had  fraudu- 
lently concealed,  removed,  or  disposed  of  bis 
property  or  effects  so  as  to  liinder  or  delay 
his  creditors.  A  trial  was  had  on  defend- 
ant's plea  in  abatement,  and  the  jury  re- 
turned a  verdict  In  his  favor,  which,  upon 
plaintiffs'  motion  for  new  trial,  was  set 
aside  by  the  court,  and  the  case  again  pro- 
ceeded to  trial  on  the  plea  in  abatement  with 
the  same  result;  nine  jurors  concurring  in 
the  last  verdict.  At  the  second  trial  a  great 
volume  of  testimony  was  introduced,  tend- 
ing to  support  the  various  grounds  for  at- 
tachment, and  contained  In  the  lengthy  rec- 
ord filed  in  this  court,  which,  however,  has 
not  been  abstracted;  and  appellants  are  con- 
tent to  narrow  and  confine  their  reliance  for 
reversal  in  this  court  to  the  presentation  and 
couRideration  of  the  single  pr<^)OBltion  that 
the  evidence  offered  by  plaintiffs  was  not 
only  uncontradicted  upon  the  particular 
ground  of  attachment  (that  the  defendant 
had  fraudulently  concealed,  removed,  or  dis- 
posed of  his  property  or  effects  so  as  to  hin- 
der or  delay  his  creditors),  but  that  It  also 
was  fully  established  by  the  testimony  of  the 
defendant  himself,  and  that  therefore,  as  a 
matter  of  law,  plaintiffs  were  entitled  upon 
this  ground  to  a  verdict,  and  that  the  verdict 
of  the  jury,  ignoring  the  undisputed  evidence 
upon  this  ground,  had  nothing  to  support  it, 
and  plaintiffs  were  entitled  to  a  new  trial, 
regardless  of  the  number  of  trials  preceding. 
There  was  evidence  proving  that  defendant 
bad  given  a  cliattel  mortgage  upon  hia  prop- 
erty to  Aimee  X).  Emory  to  secure  notes  for 
the  total  sum  of  $1,000,  which  defendant  tes- 
tified he  repaid  in  installments,  making  tbe 
final  payment  at  a  late  hour  on  January  9, 
1896.  The  mortgage  remained  after  such 
payment  not  released,  and  defendant  ex- 
plains that  this  was  due  to  the  fact  that  the 
mortgage  had  been  stolen  from  bia  desk  in 
his  absence  by  the  mortgagee  after  its  pay- 
ment, and  by  her  placed  on  record.  But 
however  this  may  be,  by  letter  of  defendant 
to  plaintiffs,  dated  tbe  day  on  which  be  as- 
serted he  made  the  final  payment  of  the 
mortgage,  and  by  his  succeeding  letters,  de- 
fendant represented  to  plaintiffs  that  this 
chattel  mortgage  was  an  existing  obligation. 
1.  The  question  presented  to  the  Jury  by 
the  issue  joined  on  this  ground  of  attach- 
ment was  whether  the  defendant  bad  fraudu- 
lently concealed,  removed,  or  disposed  of  his 
property  so  as  to  hinder  or  delay  his  credit- 
ors; and  while  proof  that  a  chattel  mortgage, 
in  truth  extinguished  by  payment  prior  to 
Its  record,  was  permitted  to  remain  on  tbe 
records  without  release,  thus  appearing  as 
an  unpaid,  secured  Indebtedness,  and  was  so 
represented  by  defendant  to  his  creditors,  tbe 
plaintiffs,  was  most  convincing  evidence  of 
plaintiffs'  ground  of  attachment  and  tbe  at- 
tempted explanations  by  defendant  and  the 
mortgagee  of   the  conditions  attending  its 
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record,  and  the  excuses  offered  why  it  was 
not  released,  may  be  specious  and  appear  un- 
worthy of  belief,  yet  it  still  remained  for  the 
triers  of  fact  alone  to  determine  whether  all 
the  eridence  tendered  was  sufficient  to  satis- 
fy their  minds  and  convince  them  of  the 
fraudulent  conduct  ascribed  to  defendant 
We  are  not  unmindful  of  the  well-lwown 
mie  empowering  the  court  to  assume  facts 
established  by  documentary  evidence  alone, 
but  upon  this  issue  of  fact  the  evidence  was 
not  exclusively  in  documentary  form,  but 
was  in  large  part  oral,  and  the  case  was  sub- 
mitted to  the  jury,  as  well,  upon  the  testimo- 
ny of  the  numerous  witnesses  of  the  respec- 
tive parties.  The  court  is  not  permitted  to 
assume  the  existence  of  facts  unless  they 
are  either  admitted  by  the  pleadings  or  con- 
ceded upon  the  trial.  Section  801  of  the 
present  statutes  permits  a  second  new  trial 
only  where  the  Jury  erred  in  a  matter  of 
law  or  were  guilty  of  misbehavior,  and,  un- 
less such  error  in  matter  of  law  or  miscon- 
duct on  part  of  the  Jury  appears,  neither  par- 
ty is  entitled  to  more  than  one  new  trial. 
Appellant  has  not  Indicated  any  error  by  the 
Jury  in  any  matter  of  law,  and  malces  no 
chaise  of  misconduct:  and,  if  this  court  was 
at  liberty  to  weigh  the  testimony,  the  plain 
letter  of  the  statute  would  forbid  disturbing 
the  verdict  as  against  the  preponderance  of 
the  evidence.  The  contention  of  plaintiffs, 
iu  substance  and  effect,  is  an  appeal  to  this 
court  to  weigh  the  evidence;  and,  if  their 
position  was  tenable  and  pursued  to  its  logi- 
cal length,  the  reasoning  now  resorted  to 
would  have  warranted  the  trial  court  to  per- 
emptorily Instruct  the  Jury  to  find  a  verdict 
for  plaintiffs.  That  an  imperative  instruc- 
tion, even  where  the  testimony  offered  is  un- 
contradicted, excepting  always  the  legal  con- 
struction of  written  instruments,  would  not 
be  proper,  is  the  rule  irresistibly  deduced 
from  the  elaborate  decision  of  the  Supreme 
Court  in  banc  in  the  Gannon  Case,  145  Mo. 
576.  46  S.  W.  968,  47  S.  W.  409,  43  L.  R.  A. 
505,  In  which  earlier  cases  in  this  state  are 
fully  reviewed  and  affirmed.  This  court  also 
long  since  approved  the  doctrine  that  issues 
of  fact  were  solely  for  the  Jury,  and  an  in- 
struction assuming  facts  put  in  issue  by  the 
pleadings,  even  where  testimony  was  uncon- 
tradicted, was  erroneous.  Dulaney  v.  St 
L«Di8  Sugar  Refining  Co.,  42  Mo.  App.  659. 

2.  Tbe  conclusion  reached  diminishes  the 
materiality  of  respondent's  objection  that 
the  bill  of  exceptions  was  not  in  conformity 
to  law.  because  the  record  failed  to  disclose 
any  good  cause  for  which  the  extensions  of 
time  for  filing  the  bill  of  exceptions  granted 
by  tbe  court,  subsequent  to  the  first  exten- 
sion of  time,  were  made.  It  is  therefore  sjuf- 
ficient  to  say  that  the  statute  authorizing  the 
extension  of  the  period  for  filing  the  bill  of 
exceptions  commits  to  the  sound  discretion 
of  tbe  trial  Judge,  both  in  term  time  and  In 
vacation,  tbe  power  to  extend  such  time; 
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and,  in  the  absence  of  a  showing  otherwise, 
tbe  usual  presumption  respecting,  the  cor- 
rectness of  official  conduct  will  be  Indulged 
in— that  such  power  was  neither  abused  nor 
arbitrarily  exercised,  but  that  the  court  pos- 
sessed of  the  statutory  right  to  make  such 
extensions  of  time  acted  properly  and  with 
discretion,  and  the  grounds  of  its  action  will 
not  be  Inquired  into.  State  v.  Lord,  118  Mo. 
1,  23  S.  W.  764;  City  of  St  Joseph,  to  use, 
etc.,  V.  Farrell,  106  Mo.  437,  17  S.  W.  497; 
State  ex  rel.,  etc.,  v.  Wayne  County  Court, 
98  Mo.  362,  11  S.  W.  768;  Smith  v.  H,  D. 
Williams,  etc.,  Co.  (No.  8,587,  St  Louis  Court 
of  Appeals,  not  yet  officially  reported)  73  S. 
W.  315. 

The  Judgment  is  affirmed. 

BLAND,    P.   J.,    concurs    in    the   result 
GOODB.  J.,  not  sitting. 


CORNWELIi  T.  ST.  LOUIS  TRANSIT  CO. 

(Court  of  Appeals  at  St.  Loois,  Mo.    March  17, 
1903.) 

KBWARDS  FOR  ARRBST  AND  CONYIOTION— 
RIGHT  OF  OFFICER. 

1.  Defendant  offered  a  reward  for  the  arrest 
and  couviction  of  any  person  doing  a  certain 
act'  Plaintiff  was  a  member  of  the  sheriff's 
posse  when  he  made  an  arrest,  so  that  be  conld 
not  claim  a  reward  for  this,  but  he  was  dischar- 
ged from  the  posse,  and  defendant  then  renewed 
the  promise,  and  he  then  secured  the  conviction. 
Held,  that  he  was  entitled  to  the  reward. 

Appeal  from  St  Louis  Ohrcuit  Court; 
Franklhi  Ferris,  Judge. 

Action  by  Charles  J.  Com  well  against  tbe 
St  Louis  Transit  Company.  Plaintiff  was 
granted  a  new  trial,  and  defendant  appeals. 
Affirmed. 

Morton  Jourdan,  for  appellant  Richard  A. 
Jones,  for  respondent. 

REYBURN,  J.  The  facts  disclosed  by  the 
testimony  in  this  case  are  that  appellant 
caused  to  be  inserted  on  B(ay  24,  1900,  In 
the  Globe  Democrat  and  in  the  St  Louis 
Republic,  respectively,  the  following  adver- 
tisements: 

"$250  reward  will  be  paid  for  the  arrest  and 
conviction  of  any  person  who  may  threaten 
with  violence  or  intimidate  or  attempt  to 
intimidate  any  person  now  employed  by  the 
St  Louis  Transit  Company  for  the  purpose  of 
deterring  any  such  person  from  continuing  in 
such  employment. 

"St  I^uis  Transit  Company, 
"Edwards  Whitaker,  President" 

"1250  reward  will  be  paid  for  the  arrest 
and  conviction  of  any  person  who  may  throw 
any  missiles  at  any  car  or  any  person  en- 
gaged In  the  service  of  tbe  St  Louis  Transit 
Company. 

"St.  Louis  Transit  Company, 
"Edwards  Whitaker,  President" 
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In  Jnne,  1900,  respondent,  then  a  member 
of  the  sheriff's  posse  comttatus,  together  with 
S.  G.  Burr,  arrested  one  Thomas  Daly,  in  the 
city  of  St.  Louis,  fcH:  shooting  at  a  car  of  the 
transit  company,  and  had  him  locked  op  In 
the  Four  Courts.  Respondent  tlien  swore  out 
a  warrant  against  him  In  the  court  of  crim- 
inal correction.  Afterwards  respondent  pro- 
ceeded to  the  office  of  the  president  of  the 
appellant,  and  was  referred  to  the  office  of 
Boyle,  Priest  &  Lehmann,  and  by  Lehmann 
again  referred  to  Morton  Jourdan,  and  ac- 
cordingly, accompanied  by  Burr,  Cornwell 
called  at  the  office  of  Jourdan,  whom  they 
informed  of  the  arrest  of  Daly,  and  that  a 
warrant  had  been  issued  against  him  tor 
shooting  at  a  car,  and  inquired,  if  they  con- 
victed him,  if  they  would  be  entitled  to  a 
reward,  and  Jourdan  replied  they  would, 
and  that  they  would  be  only  too  glad  to  pay 
the  reward,  but  what  they  wanted  above  all 
things  was  the  conviction.  A  day  or  two 
later  respondent  was  discharged  from  the 
posse,  and  appeared  at  the  court  of  criminal 
correction  at  the  trial  of  Daly,  which  result- 
ed in  Ills  conviction.  He  then  reported  to 
Jourdan  that,  with  the  testimony  of  Burr  and 
himself,  he  tiad  secured  a  conviction  of  Daly, 
but  Jourdan  said  he  could  do  nothing  until 
they  exhibited  to  him  a  certified  copy  of  the 
conviction,  which  they  obtained  at  their  ex- 
pense and  submitted,  and,  after  inspecting  It,. 
Jourdan  said:  "Well  now,  gentlemen,  you 
understand  this  is  a  partial  conviction;  that 
the  man  has  one  of  two  courses  to  pursue: 
First,  to  ask  for  a  new  trial;  and,  second,  to 
go  into  the  Court  of  Appeals.  I  have  not 
time  to-day,  but,  if  you  will  meet  me  to-mor- 
row at  some  hour  in  the  morning,  I  will  look 
that  up  for  you  when  I  am  up  there,  and,  If 
he  does  not  do  either  one,  we  will  pay  the 
reward  the  next  morning."  Respondent,  Burr, 
and  Jourdan  met  the  day  following  at  the 
court  of  criminal  correction,  and  Jourdan 
stated  to  them  that  Daly  had  asked  for  a 
new  trial,  and  had  changed  attorneys,  and 
said  further:  "Well,  my  advice  to  you  is  to 
employ  an  attorney  now  to  look  after  your 
case,  from  the  fact  that  be  has  one  of  the 
best  criminal  lawyers  in  St.  Louis."  Re- 
spondent then  tendered  employment  to  Jour- 
dan, which  he  declined,  stating  that,  if  they 
en^loyed  an  attorney  and  finally  convicted 
the  man,  they  would  pay  the  reward.  Re- 
spondent and  Burr,  acting  upon  this  advice, 
employed  counsel  to  look  after  the  case,  and 
paid  $10  filing  fee  in  the  proceeding  against 
Daly,  which  had  been  appealed  to  the  St 
Louis  Court  of  Appeals,  and  afterwards  a 
motion  to  dismiss  the  appeal,  prepared  by 
counsel  employed  by  respondent,  was  sus- 
tained, and  the  conviction  was  made  final. 

It  appeared  from  the  testimony  of  the 
president  of  appellant  that  Boyle,  Priest  & 
Lehmann  were  general  counsel  for  the  transit 
company,  and  Jourdan  was  employed  as 
counsel  in  spedal  cases,  particularly  those 
relating  to  the  strike  at  the  time,  and  that 


the  advertisements  ottering  reward  were  In- 
serted in  the  newspapers  by  authority  of  ap- 
pellant's officers  and  board  of  directors. 
Plaintiff,  first  taking  an  assignment  from 
Burr  of  all  his  interest,  began  this  action  be- 
fore a  Justice  of  the  peace,  filing  a  written 
complaint,  upon  which  ti'ial  was  had  In  the 
circuit  court  on  appeal,  and  at  the  close  of 
the  case  the  court,  at  the  Instance  of  appel- 
lant, instructed  the  Jury  that  under  the  law 
and  the  evidence  plaintiff  was  not  entitled  to 
recover,  and  directed  a  verdict  for  defendant. 
PlalntUTs  motion  for  new  trial  was  sustain- 
ed on  the  ground  that  the  court  erred  in  g^lv- 
Ing  the  In^erative  Instruction,  and  appellant 
has  appealed  from  this  ruling. 

Plaintiff,  as  a  member  of  the  posse,  at  the 
time  he  made  the  arrest,  was  a  conservator 
of  the  peace  (Rev.  St  1890,  |  6219).  and 
therein  was  merely  discharging  his  duty  as 
such  deputy  and  temporary  officer,  and  would 
have  been  debarred  from  recovering  any  re- 
ward for  the  performance  of  such  official 
obligation;  for  a  public  officer  Is  not  al- 
lowed to  receive,  for  performing  an  official 
duty,  any  other  compensation  than  that  pro- 
vided by  law.  Public  policy  forbids  an  offi- 
cer from  clahnlng  a  reward  for  performance 
of  any  act  which  is  by  law  made  part  of  bis 
duty,  but  if  an  officer  performs  an  act  or 
renders  extraordinary  services,  alike  beyond 
and  outside  the  Umlt  of  his  ordinary  official 
duty,  and  for  which  a  reward  has  been  of- 
fered, he  becomes  entitled  to  such  additional 
remuneration,  an'd  may  lawfully  make  claim 
thereto  without  violation  of  the  policy  of  the 
law.  Wood  on  Master  &  Servant  (2d  Ekl.)  { 
170;  Gregg  v.  Pierce,  53  Barb.  387;  Relf  v. 
Paige,  53  Wis.  496,  13  N.  W.  4T3,  42  Am. 
Rep.  731;  Morris  v.  KaslUig  (Tex.  Sup.)  15 
S.  W.  226,  11  L.  R.  A.  399;  Bronnenberg  v. 
Cobum,  no  Ind.  174,  11  N.  B.  29;  Thornton 
T.  Ry.,  42  Mo.  App.  58;  Hogan  ▼.  Stophlet 
179  111.  150,  53  N.  B.  604,  44  L.  B.  A.  809; 
Smiths  V.  Gentry  (Ky.)  46  S.  W.  616,  42  L. 
R.  A.  302;  Lees  v.  Colgan  (Oal.)  62  Pac.  602, 
40  L.  R.  A.  355;  St.  Louis,  eta,  Ry.  Co.  v. 
Grafton,  61  Ark.  504,  11  S.  W.  702,  14  Am. 
St  Rep.  66. 

Respondent  was  discharged  as  a  meniber 
of  the  posse  shortly  after  the  arrest,  and  for 
discharging  this  duty,  regardless  of  how 
faithfully  it  may  have  been  performed,  he 
was  not  entitled  to  claim  the  reward.  After 
his  term  as  deputy  was  brought  to  aa  end. 
any  duties  or  disabilities  as  an  officer  like- 
wise ended,  and  he  resumed  his  status  as  a 
private  citizen.  The  offer  of  the  reward  was 
repeated  and  renewed  to  him  after  the  ful- 
fillment of  his  official  obligations,  and  after 
he  had  ceased  to  be  an  officer,  and  when 
such  reward  could  be  no  inducement  to  the 
performance  of  any  act  required  of  him  by 
law.  Relying  upon  the  assurance  and  prom- 
ise of  the  special  agent  of  defendant  Intrust- 
ed with  the  management  of  the  difficulties 
growing  out  of  the  strike,  and  acting  upon 
the  recommendation  of  this  agent,  wltbeot 
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any  legal  duty  on  bts  part,  respondent  In  bis 
private  character  rendered  the  service  for 
which  the  general  reward  had  been  offered, 
and,  by  the  ezpoidltnre  of  his  own  fnnd  In 
employing  coanael  and  for  payment  of  court 
costs,  completed  and  made  final  the  convic- 
tion of  the  offender.  The  offer  of  the  re- 
ward, when  acted  upon,  became  a  contract, 
which  was  executed  upon  rendition  of  the 
gervice  by  re8i>ondent  and  the  substantial 
performance  of  the  conditions,  and  entitled 
blm  to  the  recompense  proffered,  the  Induce- 
ment and  conslderatlmi  moving  him.  ReU  v. 
Paige,  supra;  Wood,  Master  &  Servant,  S 
165,  p.  323. 

Tbe  action  of  the  trial  court  in  sustaining 
plaintiff's  motion  for  a  new  trial  wUl  be  sus- 
tained. The  Judgment  to  affirmed..  All  con- 
cur. 


HILIi  BROS.  T.  BANK  OF  SENEGA* 

(Court  of  Appeals  at  St.  Louis,  Ho.    March  17, 

1908.) 

STATtra-B  or  FRAUDS— PROiaSB  TO  ANSWER 
FOR  DEBT  OP  ANOTHER-DBGLARATIONS  OF 
AGENTS  —  TERMINATION  OF  AOENCT  —  BVI- 
DENCB— ACCOUNTS  KEPT  BY  AGENTS— AP- 
PEAL—INSTRUCTIONS —  HARMLESS  ERROR  — 
EXCLUSION  OF  EVIDENCE— DISTURBANCE  OF 
VERDICT. 

1.  Where  there  Is  evidence  to  support  a  ver- 
dict, it  will  not  be  disturbed  on  appeal. 

2.  An  agreement  by  defendant  to  pay  plain- 
tiffs for  threshing  wheat  mortgaged  to  them  was 
not  brought  within  tbe  statute  of  frauds  as  a 
special  promise  to  answer  for  the  debt  of  an- 
other because  it  included  an  agreement  to  pay 
for  wheat  previously  threshed  by  plaintiffs  un- 
der agreement  with  the  mortgagor. 

3.  It  was  not  error  to  refuse  an  instractlon  re- 
peating bistructions  already  given. 

4.  In  an  action  to  recover  a  balance  due  for 
threshing  wheat,  an  instruction  that  the  jury 
were  to  find  for  the  plaintiffs  if  defendant  con- 
tracted to  pav  for  the  threshing  "on  taking 
possession  of  the  wheat,"  was  not  prejudicial  to 
defendant,  in  assuming  that  the  contract  was 
made  when  possession  was  taken,  when  In  fact 
it  was  made  on  the  next  day. 

5.  Where  a  mortgagee  contracted  to  pay  plain- 
tiffs for  threshing  the  entire  crop  of  wheat 
mortgaged,  plaintiffs  were  entitled  to  recover 
for  uresbing  the  whole  crop,  and  the  fact  that 
tbe  agreement  with  tbe  mortgagor  by  which  the 
mortgagee  took  possession  of  the  wheat  author- 
ized it  to  incur  expense  only  so  far  as  was  nec- 
essary to  market  enough  wheat  to  satisfy  the 
mortgage,  of  which  agreement  plaintiffs  had 
knowledge,  was  immaterial. 

6.  Where  plaintiffs  were  informed  by  defend- 
ant that  defendant's  agents  would  be  in  full 
charge  of  the  details  connected  with  thresh- 
mg  wheat  mortgaged  to  defendant,  which  plain- 
tiffs were  engaged  to  do,  and  an  indorsement 
to  that  effect  appeared  on  the'bnck  of  one  of  the 
mortgages,  defendant  was  bonnd  by  the  admis- 
sions and  promises  made  by  such  agents,  ir- 
respective of  the  actual  authority  vested  in 
them. 

7.  In  an  action  to  recover  the  balance  due 
under  a  contract  engaging  plaintiffs  to  thresh 
wheat  mortgaged  to  defendant,  where  evidence 
bad  been  introduced  \>j  deftedant  showing  that 
plaintlft  had  kept  their  account  in  the  name  of 
the  mortgagor,  ft  was  competent  for  plaintiffs 
to  show  that  they  had  done  so  at  tbe  request 
of  defendant's  agents. 
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8.  In  an  action  to  recover  the  balance  due 
for  threshing  wheat  mortgaged  to  defendant, 
declarations  of  defendant's  agents,  while  still 
acting  within  the  scope  of  their  agency,  that 
defendant  was  going  to  pay  for  the  threshing, 
were  competent. 

9.  In  an  action  to  recover  a  balance  due  for 
threshing  wheat  mortgaged  to  defendant,  an  in- 
struction limiting  defendant's  credits  to  $1,062, 
when  his  mortgagor  had  paid  plaintiffs  $230 
additional  to  "apply  on  the  thresning  amount." 
,was  not  error  where  tbe  plaintiff's  uncontradict- 
ed evidence  was  that  the  $250  was  applied  to 
the  payment  of  an  account  for  threshing  oats. 

10.  In  an  action  to  recover  a  balance  due  for 
threshlug  wheat  mortgaged  to  defendant,  it 
was  shown  that  plaintiffs  had  drawn  a  draft  for 
such  balance  on  another  party,  who  liad  an  in- 
terest in  the  wheat  Defendant  relied  on  this 
fact  to  excuse  it  from  liability.  Plaintiffs  tes- 
tified that  it  was  done  at  the  instance  of  de- 
fendant's agents,  and  to  corroborate  that  fact 
introduced  a  statement  of  account  rendered  by 
the  agents,  after  the  termination  of  the  agency, 
in  which  defendant  was  credited  with  the  draft 
when  drawn,  and  charged  with  it  when  returned 
dishonored.  Beld,  that  the  statement  was  prop- 
erly admitted  in  evidence. 

11.  In  an  action  to  recover  a  balance  due  for 
threshing  wheat  mortgaged  to  defendant,  a 
separate  mortgage,  executed  by  the  mortgagor 
to  defendant's  agents,  was  properly  excluded. 

12.  Where  facts  relating  to  a  mortgage  were 
made  to  appear  by  oral  testimony,  the  exclu- 
sion of  the  mortgage  was,  if  error,  harmless. 

18.  Where  the  jury  returned  a  verdict  for 
plaintiffs,  without  an  assessment  of  damages,  the 
court  properly  refused  to  receive  it,  and  direct- 
ed the  jury  that  they  must  assess  the  damages 
without  further  instructions. 

14.  Plaintiffs  were  engaged  by  defendant  to 
thresh  a  crop  of  wheat  mortgaged  to  it,  defend- 
ant's agent  having  charge  of  the  work.  After 
threshing  a  sufficient  quantity  to  satisfy  de- 
fendant's claims,  a  contract  was  entered  into 
between  plaintiffs  and  a  subsequent  mortgagee 
of  the  wneat,  whereby  the  latter  was  to  pay 
for  all  wheat  threshed  thereafter,  plaintiffs  re- 
taining sufficient  grain  to  secure  their  claim. 
Pursuant  to  this  agreement,  plaintiffs  held  two 
car  loads  of  wheat,  which  they  finally  let  go,  on 
a  promise  by  defendant's  agents,  whose  agency 
had  in  the  meantime  terminated,  which  fact 
plaintiffs  knew,  that  defendant  would  pajr  for 
tbe  same.  BtUd,  that  plaintiffs  could  not,  m  re- 
liance on  the  promises  of  the  agents,  recover 
for  the  wheat  threshed  subsequent  to  the  new 
agreement. 

Appeal  from  Circuit  Court,  Newton  Coun- 
ty;   H.  O.  Pepper,  Judge. 

Action  by  Hill  Bros,  against  the  Bank  of 
Seneca.  From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed,  with  condition. 

Geo.  Hubbert,  for  appellant.  J.  T.  Stur- 
gln,  for  respondents. 

Statement  of  Facts  and  Opinion. 

GOODE,  J.  Many  of  the  facts  of  this  case 
are  stated  In  the  report  of  the  decision  on  a 
former  appeal  (87  Mo.  App.  690);  but  as  the 
case  came  to  this  court  then  from  a  Judgment 
rendered  by  the  court  below  In  favor  of  the 
bank  on  a  demurrer  to  the  plaintiffs'  evi- 
dence, the  facts  to  support  the  defense  on 
the  merits  were  not  before  us,  and  were  not 
embraced  in  the  statement  of  facts  then 
made.  The  question  for  our  determination 
on  that  appeal  was  whether  the  plaintiffs* 
evidence  made  a  case  for  subinlssion  to  the 
Jury,  and  we  beld  that  It  did,  reversing  the 
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Judgment,  and  remanding  the  cause  to  be  re- 
tried; ivhlch  Imposed  on  the  defendant,  of 
course,  tbe  necessity  of  introducing  evidence 
to  maintain  its  defenses  pleaded  In  tbe  an- 
swer. 

To  recapitulate  to  some  extent  the  prin- 
cipal facts  will  assist  a  reader  to  understand 
tbe  controversy.  The  action  was  brought  to 
recover  from  the  defendant  bank  an  unpaid 
balance  of  tbe  cost  of  threshing  about  34,000 
bushels  of  wheat.  This  wheat  was  raised 
by  W.  A.  Richardson  on  3,900  acres  of  land 
in  the  Indian  Territory,  near  Catoosa.*  Blch- 
ardson  had  given  two  mortgages  on  the  grow- 
ing crop  to  tbe  Bank  of  Seneca— one  dated 
February  12,  1808,  to  secure  a  promissory 
note  for  |1,500,  maturing  Blay  16th;  the  oth- 
er, dated  April  19,  1898,  to  secure  a  prom- 
issory note  for  $3,000,  due  90  days  after  date; 
that  is  to  say,  July  19th.  J.  M.  Berry,  casb- 
ler  of  tbe  bank,  went  to  Catoosa  on  July  2d 
to  look  after  the  bank's  security  on  receipt 
of  information  that  some  of  the  wheat  had 
been  shipped  by  Richardson.  Before  that 
date  Richardson  had  employed  the  plalntiiTB, 
a  firm  composed  of  O.  W.,  L.  W.,  and  F.  W. 
Hill,  doing  a  threshing  business  under  tbe 
style  of  Hill  Bros.,  to  thresh  tbe  crop.  They 
had  begun  the  work  on  June  22d,  and  had 
threshed  about  5,000  bushels,  as  the  fuller  evi- 
dence discloses,  when  Berry  appeared  on  tbe 
scene.  At  that  time  Hill  Bros,  had  their 
machines  In  the  field.  Threshing  was  in  full 
progress.  Richardson  had  shipped  several 
car  loads  of  the  cleaned  wheat  to  8t  Louis, 
and  had  some  on  band.  He  agreed  to  pay 
tbe  plaintiffs  seven  cents  a  bushel  for  thresh- 
ing. Berry  found  Richardson  in  the  wheat 
field  near  tbe  machine,  and  had  an  interview 
with  him,  the  result  of  which  was  that 
Bicbardson  surrendered  possession  of  the 
wheat  to  Berry  as  the  hank's  representative. 
This  was  done  by  the  following  Indorse- 
ments, the  first  of  which  was  made  on  the 
back  of  the  mortgage  dated  February  12th, 
and  the  second  on  the  back  of  the  one  dated 
AprU  19th: 

"Possession  of  the  within  described  prop- 
erty is  hereby  delivered  to  the  Bank  of  Sene- 
ca, Mo.,  they,  through  their  representative  T. 
M.  Reynolds  &  Co.,  to  attend  to  tbe  within 
threshing  of  the  wheat  and  selling  same  and 
paying  all  further  bills,  and  expenses,  re- 
ceiving full  possession  of  all  sales  until  the 
Indebtedness  to  the  Bank  of  Seneca,  Mo.,  is 
paid  in  full. 

"Delivery  possession  of  the  cattle  is  also 
made;  agreement  upon  my  part  to  cut  them 
out  from  other  cattle  is  also  made  when  re- 
quested tu  do  so  by  tbe  bank  or  its  agent, 
Mr.  Reynolds  &  Company. 

"W.  A.  Richardson. 

"Dated  July  2,  1898,  4:45  p.  m. 

"Witness:    [Signed]      O.  W.  Hill." 

"Possession  of  the  within  described  prop- 
erty Is  hereby  given  in  full  to  the  Bank  of 
Seneca,  Mo.,  through  its  cashier  J.  M.  Ber- 
ry,  who  through  himself  or  representative 


is  to  attend  to  the  further  threshing  of  tbe 
wheat,  loading  and' billing  tbe  same,  and  is  to 
receive  full  proceeds  of  sale  of  wheat  until 
all  the  Indebtedness  due  said  bank  is  paid 
in  full  and  all  the  expenses  of  threshing, 
hauling,  loading,  freight,  commission,  labor 
and  other  things  are  paid." 

When  Berry  took  possession  of  tbe  wheat, 
be  first  put  the  plahitifFs  in  charge  as  bis 
agents,  but  the  next  day  he  again  went  to 
the  field  in  company  with  T.  M.  Reynolds  and 
Thomas  Dougherty,  a  firm  doing  business  at 
Catoosa  under  the  style  of  T.  M.  Reynolds  & 
Co.,  and  on  that  date— July  3d— he  took  the 
wheat  out  of  the  hands  of  Hill  Bros.,  and  put 
it  In  charge  of  Reynolds  &  Co.,  as  the  bank's 
agents.  At  the  same  time  Berry  made  tbe 
contract  with  the  plaintlffB  in  regard  to  tbe 
threshing  on  which  this  action  is  founded. 

The  testimony  for  the  plalntUfs  is,  la  sub- 
stance, that  Berry  said  to  O.  W.  Hill:  "That 
wheat  I  put  in  your  hands  yesterday  I  will 
take  out  and  put  in  Mr.  Dougherty's  hands. 
Qo  ahead  with  the  threshing,  and  look  to 
the  Bank  of  Seneca  for  the  pay,  for  we  will 
pay  you  for  the  entire  crop."  Berry  had  pre- 
viously notified  O.  W.  Hill  of  the  bank's  mort- 
gages, and  that  he  was  the  cashier  of  the 
bank.  Thereafter  the  plaintitrs  continued  the 
threshing,  the  wheat  was  shipped  and  sold  by 
Reynolds  &  Co.,  and  the  proceeds  applied  to 
the  payment  of  the  indebtedness  to  the  Bank 
of  Seneca  tmtll  July  15th,  when  that  bank 
had  realized  enough  money  to  discharge  its 
notes.  Meanwhile  Reynolds  &  Co.,  as  the 
bank's  agents,  had  paid  the  plaintUTs  on  ac- 
count of  the  threshing  |1,002.  After  the  exe- 
cution of  the  mortgages  to  the  Bank  of  Sene- 
ca, Richardson  had  made  a  mortgage  to 
Reynolds  &  Co.,  and  still  later,  on  July  15tb, 
he  gave  another  mortgage  to  the  Bank  of 
Coffeyville,  Kan.,  of  which  J.  T.  Wettack 
was  cashier.  Richardson  owed  the  Bank  of 
Coffeyville,  and  Wettack  went  to  the  Indian 
Territory  to  look  after  the  indebtedness  held 
by  that  bank  as  Berry  had  gone  to  look  after 
that  owing  to  the  Bank  of  Seneca.  On  July 
15th  an  arrangement  was  made  between  tbe 
Bank  of  Seneca,  Reynolds,  and  Wettack,  as 
the  representative  of  the  CofTeyvllle  Bank,  by 
which  tbe  possession  of  the  wheat  was  de- 
livered to  the  latter  concern,  which  was  to 
be  paid  out  of  the  proceeds  of  sales  after  all 
prior  liens  had  been  discharged.  It  is  con- 
tended by  the  defendant  that  an  agreement 
was  made  with  Wettack  that  he  should  pay 
whatever  expense  was  incurred  thereafter 
for  threshing  the  remainder  of  the  wheat, 
and  that  this  arrangement  was  communicated 
to  and  acquiesced  in  by  tbe  plaintiffs,  who 
agreed  thenceforth  to  look  to  the  Bank  of 
Coffeyville  for  payment,  and  not  to  look  to 
the  Bank  of  Seneca.  Plaintiffs  dispute  this, 
and  say  they  had  no  knowledge  of  any  such 
agreement,  and  the  evidence  on  the  subject  of 
whether  they  knew  of  it  prior  to  August  9th 
is  very  conflicting.  Some  time  aftenrards  the 
plaintiffs  made  a  draft  on  the  Bank  of  Cof- 
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feyvUle  for  something  over  |2,000,  which  dr- 
cumstance  Is  Insisted  on  by  the  defendant  as 
shoiv-lng  they  looked  to  the  CoffeyvlUe  Bank 
for  their  pay;  but  the  testimony  for  the  plain- 
tiffs Is  that  they  were  demanding  payment 
from  Reynolds  &  Co.,  as  agents  of  the  de- 
fendant, and  were  Induced  by  them  to  make 
this  draft  on  the  Bank  of  Cofreyrllle,  Reyn- 
olds &  Co.  representing  that  said  bank  would 
be  sure  to  pay  it,  and  thereby  they  (Reyn- 
olds &  Co.)  would  recoup  the  $1,062  which 
had  been  previously  paid  to  plaintiffs,  thus 
forcing  the  Bank  of  CoffeyvlUe  to  bear  the 
entire  expense  of  the  threshing. 

On  August  9th  plaintiffs  and  Wettack  bad 
an  understanding  by  which  the  latter  agreed 
to  pay  for  work  done  after  that  date,  and 
tbe  following  memorandum  was  executed: 
"August  9th,  1898. 

"As  cashier  of  the  First  National  Bank  of 
Coffeyvllle,  Kansas,  I  agree  that  Hill  Broth- 
ers may  retain  7  cents  per  bushel  for  all 
vbeat  that  they  may  thresh  from  this  date 
of  wheat  belonging  to  W.  A.  Richardson  and 
mortgaged  to  said  bank,  and  may  bold 
enough  of  said  wheat  to  make  them  secure 
hi  the  wheat  threshed  for  said  Richardson 
from  this  date. 

"J.  T.  Wettack,  Cashier. 

"In  Duplicate. 

"I  agree  to  the  above  contract. 

"W.  A.  Richardson." 

In  addition  to  the  above  credit  of  ?1,062, 
defendant  hislsts  it  should  be  credited  with 
the  sum  of  $250,  which  Richardson  had  paid 
Hill  Bros,  before  Berry  took  possession,  but 
which  Hill  Bros,  say  was  applied  on  a  debt 
due  for  threshing  oats  for  Richardson,  in- 
stead of  wheat.  Defendant  also  says  it  is 
entitled  to  a  credit  of  $134,  paid  on  some 
machinery  for  the  plaintiffs;  but  this  credit 
seems  not  to  be  Insisted  on  seriously. 

The  answer,  besides  a  general  denial,  sets 
up  the  taking  possession  of  the  wheat  by 
Berry;  that  part  of  it  had  been  already 
threshed  under  a  contract  with  Richardson, 
but  that  none  of  the  wheat  theretofore 
threshed  was  ever  applied  to  the  payment  of 
tbe  defendant's  notes;  that  Berry  took  pos- 
session for  the  bank,  in  order  to  sell  such  of 
the  wheat  as  was  necessary  to  pay  its  notes, 
and  for  no  other  purpose;  that  in  pursuance 
of  that  purpose  Reynolds  &  Co.  were  put  in 
charge,  with  an  Instruction  to  hold  the  wheat 
only  until  the  bank's  notes  were  paid,  and 
that  thereafter  the  bank  would  have  no  fur- 
ther connection  with  It;  that  while  the  wheat 
was  In  the  possession  of  Reynolds  &  Co.  as 
defendant's  agents,  they  not  only  paid  out 
of  the  proceeds  the  indebtedness  due  the  de- 
fendant, but  paid  the  plaintltFs  the  full 
amount  due  for  threshing  all  the  wheat 
wUch  went  to  pay  the  defendant's  notes— 
that  U  to  say,  during  the  time  the  control  of 
the  crop  was  with  the  defendant,  amounting 
to  $1,064,  or  the  cost  of  threshing  15,200 
bnsbels  of  wheat;  that  afterwards  Reynolds 
k  Co.  notified  the  plaintiffs  of  the  discharge 


of  the  bank's  Indebtedness,  that  It  had  re- 
linquished the  control  of  the  crop,  and  had 
nothing  further  to  do  with  the  threshing. 
The  answer  further  denies  that  the  plaintiffs 
made  any  contract  whatever  with  the  bank 
for  threshing  the  wheat,  and  pleads  that  the 
alleged  contract  on  which  the  plaintiffs 
founded  their  action  is  within  the  statute  of 
frauds,  because  it  includes  a  promise  to  an- 
swer for  the  debt  Richardson  had  Incurred 
for  threshing  prior  to  the  time  Berry  took 
possession.  The  replication  was  a  general 
denial. 

The  instructions  will  be  noticed  as  far  as 
seems  necessary  in  reviewing  the  assign- 
ments of  error. 

The  Jury  first  returned  a  verdict  In  this 
form:  "We  the  undersigned  Jurors,  find  for 
the  plaintiff  the  whole  amount,  less  what  has 
been  paid."  The  court  refused  to  receive 
that  Informal  verdict  and  so  Informed  tbe 
Jury.  The  deputy  sheriff  In  charge  of  the 
Jury  swore  he  reported  to  the  Judge,  after 
the  later  refused  to  receive  the  first  verdict, 
that  the  Jury  said  they  could  not  accurately 
remember  the  figures  given  in  the  evidence, 
and  asked  for  further  instructions,  whereup- 
on the  court  directed  him  to  tell  the  Jury 
he  did  not  have  any  further  Instructions  to 
give,  and  they  would  have  to  do  the  best 
they  could  with  what  they  had.  Finally, 
they  returned  a  verdict  in  favor  of  the  plain- 
tiffs for  $1,135.96.  Judgment  was  entered 
accordingly,  and  defendant  appealed. 

Much  of  the  argument  addressed  to  us  in 
support  of  the  contention  that  this  case 
should  be  reversed  goes  rather  to  the  weight 
of  the  evidence— with  which  we  have  noth- 
ing to  do — than  to  errors  assigned  because  of 
rulings  made  at  the  trial.  On  the  former 
appeal  we  held  there  was  evidence  that  Ber- 
ry  acted  within  the  scope  of  his  authority  in 
contracting  with  the  plaintiffs,  and  that  the 
bank  approved  and  adopted  his  acts.  The 
full  evidence  adduced  during  the  second  trial 
vindicated  that  conclusion,  and  showed  be- 
yond question  that.  In  the  main,  Berry's 
course  was  both  authorized  and  ratified. 
Having  already  ruled  that  plaintiffs  made  a 
prima  facie  case,  we  accept  the  Jury's  find- 
ing, as  implied  in  their  verdict,  that  the  con- 
tract for  threshing  which  plaintiffs  testified 
Berry  entered  into  with  them  was,  in  fact, 
made.  But  said  contract  undertook  to  bind 
defendant  to  pay,  not  only  for  threshing  done 
pursuant  and  subsequent  to  it,  but  for  thresh- 
ing previously  done  under  the  contract  with 
Richardson,  and  defendant  challenged  the 
validity  of  the  agreement  as  Including  an 
oral  promise  by  the  defendant  to  pay  Rich- 
ardson's debt.  The  learned  circuit  Judge  de- 
clined to  accept  that  construction,  holding  the 
agreement  lay  outside  the  statute  of  frauds, 
and,  we  think,  rightly. 

In  the  first  place,  the  evidence  shows  that 
tbe  $1,062.04,  which  tioth  sides  admit  were 
paid  on  plaintiffs'  account,  exactly  compen- 
sated for  all  tbe  work  done  from  the  beeln- 
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nlng  to  July  9tta,  Including  what  was  done 
prior  to  the  3d,  when  Richardson  turned  over 
the  crop.  The  total  wheat  cleaned  to  July 
9tb  was  15,1T2V^  bushels,  which,  at  seven 
cents  a  bushel,  amounted  to  $1,062.04.  Thus 
the  evidence  certainly  tends  to  prove,  If  It 
does  not  conclusively  prove,  that  both  par- 
ties fully  performed  the  agreement  to  pay 
for  the  work  done  while  Richardson  was  In 
possession;  and  It  would  be  going  a  long  way 
to  hold  that,  after  the  part  of  the  contract 
claimed  to  be  a  promise  to  answer  for  an- 
other's debt  was  executed,  it  still  had  power 
to  Invalidate  the  part  in  which  the  defendant 
is  conceded  to  have  promised  to  pay  only  its 
own  debt.  Further,  the  Hills  swore  that 
Berry  proposed,  if  they  would  go  on  with  the 
threshing,  to  pay  them  for  cleaning  the  en- 
tire crop.  They  accepted  bis  proposition, 
and  continued  the  work.  That  was  no  spe- 
cial promise  to  answer  for  the  debt  of  an- 
other, but  a  direct  agreement  on  the  part  of 
the  bank,  through  its  agent,  to  pay  plaln- 
titFs  a  stipulated  compensation  for  a  service 
to  be  rendered.  It  was  supported  by  an  am- 
ple consideration,  and  was  none  the  less  valid 
because  incidentally  it  would  result  in  dis- 
charging Richardson's  indebtedness  for  prior 
threshing.  Yeoman  v.  Mueller,  33  Mo.  App. 
343;  Winn  v.  Hillyer,  43  Mo.  App.  139; 
Walther  v.  Merrell,  6  Mo.  App.  370;  Calkins 
V.  Chandler,  36  Mich.  320,  24  Am.  Rep.  693; 
Crawford  v.  Edison,  45  Ohio  St.  239,  13  N. 
B.  80;  Clifford  v.  Luhring,  69  ni.  401.  The 
contract  in  this  case,  so  far  as  appears,  was 
made  for  the  exclusive  benefit  of  the  bank, 
and  it  received  the  benefit  in  the  continued 
work  of  the  plaintiffs.  In  such  a  case  it  is 
wholly  immaterial  that,  in  consequence  of 
the  performance  of  the  contract,  the  debt  of 
some  one  else  will  be  paid,  and  immaterial, 
too,  whether  or  not  the  original  debtor  re- 
mains liable.  Leonard  v.  Vredenburgh,  8 
Johns.  29,  6  Am.  Dec.  317;  Dyer  v.  Gibson, 
16  Wis.  560;  Putney  v.  Pamham,  27  Wis. 
187,  9  Am.  Rep.  459;  Calkins  v.  Chandler, 
supra;  Farley  v.  Cleveland,  4  Cow.  432,  15 
Am.  Dec.  387;  Cleveland  v.  Farley,  9  Cow. 
639;  Mallory  v.  Glilett,  21  N.  T.  412;  Nel- 
son V.  Boynton,  3  Mete.  (Mass.)  396,  37  Am. 
Dec.  148;  Stewart  v.  Campbell,  58  Me.  439, 
4  Am.  Rep.  296;  1  Reed  on  Stat  Frauds,  { 
570;  Brovru,  Stat  Frauds  (5th  Ed.)  §  165. 
Several  of  the  cases  we  have  cited,  notably 
Yeoman  v.  Mueller,  Winn  v.  Hillyer,  and 
Walther  v.  Merrell,  which  were  decided  by 
this  court  are  in  no  respect  different  from 
the  case  at  bar,  so  far  as  the  point  in  hand 
is  concerned.  If  the  defendant  agreed  to 
pay  plaintiffs  for  threshing  the  entire  crop 
of  wheat  in  consideration  of  their  continuing 
to  thresh  after  defendant  got  possession  and 
plaintiffs  performed  the  contract  the  defend- 
ant is  as  much  liable  for  the  work  done  be- 
fore it  got  possession  as  for  that  done  after- 
wards. 

There  was,  aa  stated,  an  acute  conflict  in 
the  testimony  as  to  whether  plaintiffs  were 


apprised  that  the  defendant  liad  realized 
enough  cash  by  July  15th  to  satisfy  its  de- 
mands, and  had  then  surrendered  possession 
of  the  remaining  wheat  to  Wettack  for  the 
Ooffeyville  Bank,  with  the  understanding 
that  he  would  pay  tar  subsequent  threshing; 
also  as  to  whether  plaintiffs  assented  to 
said  arrangement,  and  agreed  to  thereafter 
look  to  Wettack  for  payment  An  issue  was 
bound  to  be  submitted  to  the  Jury  as  to  those 
matters;  and  in  three  instructions  requested 
by  the  defendant,  and  presenting  the  issue 
in  as  many  aspects,  the  trial  court  carefuUy 
advised  the  Jury  that,  although  they  foimd 
the  contract  was  made  between  plaintiffs  and 
defendant  as  asserted  by  the  former,  yet,  if 
they  found  that  subsequently  said  arrange- 
ment was  made  with  Wettack,  and  plaintiffs 
knew  of  and  assented  to  it,  they  could  not 
recover  from  defendant  for  wheat  thereafter 
threshed.  The  same  theory  was  embodied  in 
the  fourth  instruction  given  at  the  plaintiffs' 
instance,  and.  Indeed,  was  kept  In  view 
throughout  the  trial,  with  an  exception  which 
will  be  noticed  presently.  The  evidence  to 
support  defendant's  contention  that  plaintiffs 
agreed  to  look  to  Wettack  for  their  pay  after 
July  15th  may  be  very  strong,  and  we  are 
not  willing  to  deny  that  it  is;  but  there  was 
much  countervailing  testimony,  and  the  ver- 
dict of  the  Jury  is  the  end  of  the  matter. 
E>ven  Berry  did  not  testify  poaltively  on  the 
subject,  but  swore  he  left  C!atoosa  on  July 
15th  with  the  Impression  that  Wettack  was 
to  pay  plaintiffs  for  subsequent  work.  De- 
fendant's third  refused  instruction  was  but 
a  repetition  of  those  given,  so  it  was  not  er- 
ror to  refuse  it 

Certain  Instructions  given  for  the  plaintiffs 
are  questioned  as  telling  the  Jury  that  If  they 
believed  the  defendant  contracted  to  pay  for 
the  threshing,  as  contended  by  the  plaintiffs, 
"on  taking  possession  of  the  wheat"  etc., 
thus  assuming  that  the  contract  was  made 
when  possession  was  taken,  whereas  it  was 
made  the  next  day,  if  at  alL  That  objection 
la  hypercritical.  The  instructions  did  not 
make  plahitlffs'  right  to  recover  turn  on  a 
legal  connection  between  the  acquirement  of 
possession  by  the  defendant  and  its  alleged 
agreement  with  the  plaintiffs,  but  on  proof 
of  said  agreement;  and  no  harm  could  have 
resulted  from  the  slight  confusion  of  dates  in 
the  instructions. 

The  first  refused  instruction,  in  effect,  con- 
strued the  contract  betweai  the  parties  to 
entitle  plaintiffs  to  pay  for  threshing  only 
so  much  wheat  as  was  needed  to  satisfy  its 
mortgages.  Perhaps  that  charge  had  better 
be  quoted:  "The  court  instructs  the  Jury  that 
in  this  case  the  plaintiffs  were  entitled,  un- 
der the  terms  of  the  arrangement  by  which 
Berry  took  control  of  the  wheat  as  he  found 
it  in  the  Indian  Territory,  to  have  Reynolds 
&  <3o.  account  to  them  for  the  threshing  of 
a  sufficient  amount  of  the  wheat  to  satisfy 
the  Seneca  Bank's  mortgage  debts  and  the 
expenses    of   threshing    and    marketing    the 
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wheat;  and  If  the  Jury  believe  from  the  erl- 
denoe  that  the  plalntlfls  did  receive  account- 
injr  and  settlement  from  Reynolds  &  Co,  for 
threshing  of  such  saffident  amount  of  the 
\rheat  to  satisfy  the  bank's  debts  and  ex- 
penses, then  that  contract  must  be  taken  as 
haying  been  fulfilled,  and  plaintiffs  cannot 
recover  any  more  from  defendant  on  account 
thereof."  By  what  warrant  the  trial  court 
could  have  charged  that  an  agreement  by  the 
defendant  to  pay  for  threshing  the  entire 
crop  only  entitled  plaintiffs  to  pay  for  thresh- 
ing part  of  it,  we  know  not  The  argument 
advanced  by  the  defendant  on  this  point  Is 
that  the  agreement  between  Berry  and  Rich- 
ardson, as  shown  by  the  memoranda  signed 
by  the  latter  when  he  turned  over  the  wheat, 
authorized  Berry  to  incur  expense  only  so 
far  as  was  necessary  In  order  to  market 
enough  wheat  to  satisfy  the  bank's  mort- 
gages, as  the  plaintiffs  knew.  That  argument 
calls  In  question  Berry's  authority  to  repre- 
sent the  bank,  or  at  least  the  extent  of  it; 
although  his  authority  was  conceded  on  the 
second  trial,  and  the  case  defended  along  oth- 
er lines.  It  Is  an  irrelevant  argument,  how- 
ever, for  plaintiffs'  case  does  not  depend  on 
the  arrangement  by  which  Berry  took  posses- 
sion of  the  wheat,  but  on  the  arrangement 
he  made  with  them.  Their  contract  could 
only  be  fulfilled  by  payment  in  full  for  the 
threshing  covered  by  that  arrangement, 
whether  In  fact  defendant  had  to  have  that 
much  wheat  cleaned  to  discharge  Its  notes  or 
not.    The  Instruction  was  correctly  refused. 

The  second  refused  instruction  requested 
the  court  to  charge  that  neither  Reynolds  nor 
Ooogherty  had  any  authority  to  make  con- 
tracts or  agreements  for  the  Bank  of  Seneca, 
or  make  admissions  or  promises  for  It,  but 
only  to  perform  such  part  of  the  agreement 
made  by  Berry  as  he  intrusted  to  them.  But 
how  would  plaintiffs  know  what  part  he  in- 
troflted  to  them?  Berry  testified  he  told  the 
plaintiffs^  In  answer  to  a  question  as  to  how 
they  would  get  their  pay  if  they  continued 
to  thresh  pursuant  to  his  request,  that  T.  M. 
Reynolds  &  Co.  would  be  In  full  charge,  and 
would  look  after  all  the  details.  Besides,  the 
memorandum  written  on  one  of  the  mortga- 
ges when  the  bank  took  charge  of  the  wheat 
provided  that  the  bank,  through  Its  repre- 
sentatives, T.  M.  Reynolds  &  Co.,  would  at- 
tend to  the  threshing  of  the  wheat,  selling 
the  same,  and  paying  expenses;  and  there- 
after those  agents  conducted  all  the  business 
connected  with  cleaning,  shipping,  and  mar- 
keting the  wheat,  and  paying  the  expense  en- 
tailed. Said  second  instruction  bore  on  cer^ 
tain  testimony  which  tended  to  prove  Reyn- 
(dds  and  Dougherty  had  at  different  times 
made  statements  the  tenor  of  which  was  that 
the  bank  had  agreed  to  pay  for  the  thresh- 
ing, and  would  have  to  pay  for  it  Part  of 
this  testimony  came  out  in  showing  why  HUI 
Bros,  kept  their  threshing  account  against 
Richardson  instead  of  the  Bank  of  Seneca— a 
fact  which  the  defendant  sought  to  utilize  as 


evidence  of  its  contention  that  plaintiffs  bad 
no  contract  with  it  The  bookkeeper  of  the 
plaintiffs  testified  he  kept  the  account  that 
way  by  direction  of  Dougherty,  who  said 
that  Reynolds  &  Co.  would  see  the  plahitiffs 
were  paid,  and  that  the  bank  was  gobig  to 
pay  for  the  threshing.  The  evidence  that 
plaintiffs'  account  was  kept  In  Richardson's 
name  by  request  of  defendant's  agents  was 
certainly  competent  when  defendant  was  try- 
ing to  make  use  of  that  circumsiance  in  sup- 
port of  its  defense.  Said  declarations  of  Reyn- 
olds and  Dougherty  were  made  while  they 
were  still  acting  within  the  apparent  scope  of 
their  agency,  if  the  testimony  of  the  plain- 
tiffs that  they  had  had  no  notice  of  the  bank's 
relinquishing  possession  of  the  wheat  on  July 
15th  is  true,  which  was  for  the  Jury  to  de- 
cide. Berry  himself  swore  he  told  the  plain- 
tiffs Reynolds  &  Co.  would  look  after  the 
threshing,  and  pay  for  it;  so  the  admitted 
declarations  and  promises  pertained  directly 
to  their  agency,  and  fell  within  their  author- 
ity as  Berry  had  explained  it  to  the  plain- 
tiffs. The  evidence  was,  therefore,  manifest- 
ly competent  Meagher  v.  Railroad,  14  Mo. 
App.  499;  Peck  v.  Rltchey,  66  Mo.  114;  Eagle 
Construction  Co.  v.  Railroad,  71  Mo.  App. 
626. 

The  fifth  refused  Instruction  predicates  a 
defense  against  plaintiffs'  demand  for  work 
done  before  the  bank  got  possession,  on  the 
ground  that  if  Berry  promised  to  pay  for 
said  work,  the  understanding  was  not  put  in 
writing.  We  have  already  discussed  that 
phase  of  the  case. 

For  the  plaintiffs  the  court  instructed  the 
Jury  that,  if  they  believed  the  bank,  on  tak- 
ing possession  of  the  crop  through  its  cashier, 
Berry,  arranged  with  the  plaintiffs  to  con- 
tinue the  threshing,  and  promised  to  pay  for 
threshing  the  wheat,  they  would  find  the  is- 
sues for  the  plaintiffs,  less  the  amount  al- 
ready paid  them,  to  wit  11,062.04;  that  if 
they  found  from  the  evidence  the  price  agreed 
on  between  the  plaintiffs  and  defendant  was 
seven  cents  a  bushel,  that  fixed  the  liability 
of  the  defendant  at  that  price,  but,  if  no 
specified  price  was  agreed  on,  then  the  plain- 
tiffs. If  entitled  to  recover,  should  receive 
whatever  the  threshing  was  reasonably 
worth,  not  to  exceed  seven  cents  a  bushel. 
That  charge  is*  challenged  because  of  the  lim- 
itation of  the  amount  of  payments  the  Jury 
might  allow  the  defendant  Defendant  as- 
serts that  Richardson  made  a  payment  of 
$250  on  the  threshing  of  the  wheat  before 
Berry  took  possession,  which  was  not  includ- 
ed hi  the  $1,062  plaintiffs  admitted  receiving. 
Richardson  testified  that  about  two  weeks 
before  the  plaintiffs  began  to  thresh  he  paid 
them  "$250  to  apply  on  the  threshing  ac- 
count" This  money  was  advanced  to  enable 
plaintiffs  to  pay  freight  and  other  expenses 
of  shipping  their  machinery.  But  the  plain- 
tiffs had  another  account  against  Rlchar.lson 
at  that  time  for  threshing  oats,  and  their  tes- 
timony is  that  this  money  was  applied  as  a 
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credit  OR  that  account,  and  not  on  the  one 
he  owed  for  wheat  threshing,  and  that,  there- 
fore,. Richardson  receiyed  the  benefit  of  it. 
We  find  no  testimony  in  the  record  to  con- 
tradict what  the  plaintlfFs  swore  about  this 
payment,  for  Richardson  did  not  testify  that 
he  made  any  application  of  the  payment,  and 
so,  of  course,  plaintitFs  had  the  right  to  apply 
it  to  either  account  Coney  t.  Laird,  153 
Mo.  408,  55  S.  W.  »6.  If  there  had  been  testi- 
mony to  prove  the  $250  was  paid  for  thresh- 
ing wheat,  and  directed  to  be  applied  on  that 
indebtedness,  an  error  would  have  been  com- 
mitted in  the  instruction. 

Reynolds  &  Co.  rendered  statements  of  ac- 
count to  plaintiffs  occasionally,  and  the  trial 
court  admitted  In  evidence  two  items  from 
those  accounts.  Defendant  assigns  this  for 
error,  because  the  entries  were  made  subse- 
quent to  the  wheat  passing  out  of  its  pos- 
session. Now,  as  heretofore  stated,  plalntitfs, 
on  July  29th,  made  a  draft  of  $2,200  on  the 
Bank  of  Coffeyvllle,  to  pay  for  the  threshing, 
which  defendant  contends  shows  plalntUfs 
were,  therefore,  looking  to  that  bank  for  their 
pay.  Reynolds  and  Dougherty  testified  they 
had  nothing  to  do  with  that  draft,  whereas 
the  plalntlfTs  testified  Reynolds  and  Dougher- 
ty Induced  them  to  make  it  The  admitted 
items  corroborated  the  plaintiffs,  as  they 
showed  the  draft  was  credited  to  defendant 
on  Reynolds  &  Co.'s  books  when  drawn,  and 
charged  to  them  when  it  was  returned  dis- 
honored, thus  tending  to  disprove  the  infer- 
ence that  plaintiffs  recognized  the  Bank  of 
Coffeyvllle  as  their  debtor  by  making  the 
draft  on  it. 

Error  was  not  committed  in  excluding  the 
mortgage  given  by  Richardson  to  Reynolds, 
as  that  was  a  transaction  with  which  the 
plaintiffs  had  nothing  to  do;  and,  besides,  the 
facts  In  regr'd  to  the  mortgage  got  before 
the  Jury  by  verbal  testimony. 

As  to  the  alleged  error  in  giving  an  oral 
Instruction  to  the  Jury  after  they  had  retired, 
suffice  to  say  the  court  did  not  give  any  oral 
Instruction.  When  a  verdict  was  brought  In 
without  an  assessment  of  damages,  the  court 
rightly  refused  to  receive  It,  and  told  the 
Jury  they  must  calculate  the  amout  plaintiffs 
were  entitled  to  recover,  but  expressly  re- 
fused to  instruct  them  further.^ 

Defendant  insists  plaintiffs  'were  wrongly 
permitted  to  recover  for  work  done  after  Au- 
gust 9th,  when  they  Itnew  Wettack  had  pos- 
session of  the  wheat  made  an  agreement 
with  him  that  he  should  pay  for  subsequent 
threshing,  and  took  the  written  permission 
to  retain  enough  wheat  to  make  them  secure; 
and  this  point  seems  to  be  well  taken. 

Plaintiffs  withheld  two  car  loads  of  wheat, 
pursuant  to  that  agreement,  which  they  testi- 
fied they  finally  let  go  on  the  promise  of 
Reynolds  &  Co.  that  it  should  be  shipped  to 
the  Bank  of  Seneca,  and  the  threshing  paid 
for.  This  matter  was  ol)8Cure  when  the  case 
was  here  before,  as  the  contract  of  August 
9tfa  was  not  then  in  the  record.    The  wheat 


in  those  cars  belonged  to  S.  P.  Race,  not  to 
Richardson,  and  Race  had  given  the  Bank 
of  Seneca  a  mortgage  on  it  but  it  was  min- 
gled with  Richardson's,  and  plaintiffs  thresh- 
ed it  along  with  his.  Plaintiffs'  counsel  ar- 
gues from  those  facts  that  bis  clients  are  en- 
titled to  hold  defendant  for  threshing  the 
Race  wheat,  and  also  for  all  threshing  done 
after  August  9th.  To  recover  for  this  extra 
threshing,  plaintiffs  were  allowed  to  prove, 
over  defendant's  objection,  another  and  differ- 
ent contract  from  the  one  pleaded  in  their 
petition,  made  with  Reynolds  and  Dougherty, 
as  follows:  "Q.  I  will  ask  you,  after  Angnst 
9tb,  If  you  made  this  contract  for  wheat 
threshing  you  done  after  the  9th  day  of  Au- 
gust? A.  Yes,  sir.  Q.  Tell  the  Jury  about 
that.  A.  We  went  down  there,  and  found 
Mr.  Race  loading  that  wheat  on  there,  and  we 
wanted  that  wheat  and  be  said  'All  right' 
and  we  went  on  and  told  Reynolds  and 
Dougherty,  and  they  said,  That  wheat  goe» 
to  the  Seneca  Bank,'  and  they  said,  'You  let 
that  wheat  go,  and  we  will  see  that  you  get 
your  money.'  Q.  You  asked  for  it  and  Race 
agreed  to  give  it  up  to  you?  A.  Yes,  sir." 
That  the  wheat  belonged  to  Race  is  imma- 
terial: but  it  Is  material  that  plaintiffs  re- 
covered for  threshing  it  and  other  wheat 
after  August  9th,  on  which  date,  as  their  own 
testimony  proves,  they  contracted  with  Wet- 
tack to  pay  for  subsequent  work,  knowing 
that  his  bank  had  possession,  and  that  the 
Bank  of  Seneca  had  nothing  more  to  do  witb 
the  wheat 

One  of  the  Hills  witnessed  the  memoranda 
creating  Reynolds  &  Co.'s  agency  and  confin- 
ing it  to  the  period  that  might  elapse  before 
the  Bank  of  Seneca  was  fully  paid.  Plain- 
tiffs' argument  on  this  point  is  inconsisteut 
with  the  fourth  Instruction  they  asked,  which- 
is  as  follows:  "(4)  If  you  find  from  the  evi- 
dence that  the  defendant  bank,  on  taking 
possession  of  the  Richardson  wheat  under  its 
mortgages,  promised  and  agreed  to  pay  for 
the  threshing  of  the  same— whether  for  all 
the  wheat  or  only  so  long  as  the  same  was 
in  their  possession— then  said  bank  is  liable 
for  all  threshing  until  the  plaintiffs  were  noti- 
fied that  the  bank's  mortgage  was  satisfied^ 
and  defendant's  possession  terminated,  and' 
you  should  find  for  plaintiffs  for  such  amount, 
less  the  amount  paid  on  same,  being  $1,- 
062.04."  That  instruction  propounds  the  the- 
ory that  the  plaintiffs'  right  to  hold  defend- 
ant for  threshing  ended  whenever  plaintiffs 
were  notified  the  defendant's  mortgages  were 
satisfied  and  its  possession  of  the  crop  ter- 
minated, and  this  was  the  theory  of  the  trIaL 
It  is  plain  to  us  that  error  was  committed 
In  unguardedly  admitting  this  evidence,  the 
tendency  of  which  was  to  bind  defendant  for 
threshing  done  after  August  9th.  But  the 
quantity  of  wheat  threshed  after  that  date 
was  definitely  proven,  to  wit,  3,929  bushels: 
the  cleaning  of  which,  at  seven  cents  a  bush- 
el, amounted  to  $275,  and  this  sum  we  wiU 
order  remitted  as  the  condition  of  affirmance- 
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This  may  be  slightly  unjust  to  the  plalntiffB, 
for  possibly  the  defendant  ought  to  pay  for 
threshing  the  Race  wheat  which  It  got;  but 
the  facts  are  not  before  as  to  enable  us  to 
decide  that  point,  as  it  turns  on  whether 
there  waa  authority  given  to  Reynolds  &  Co. 
to  act  In  reference  to  the  Race  wheat,  or 
whether  tbelr  action  was  ratified.  Their  orig- 
inal authority  had  expired,  and  therefore  did 
not  per  se  enable  them  to  bind  the  bank. 

If  the  plalntilb  will  enter  a  remittitur  with- 
in 10  days,  the  judgment  will  stand  affirmed; 
otherwise  it  will  be  reversed,  and  the  cause 
remanded  to  be  retried.  The  costs  of  the 
appeal  must  be  taxed  against  the  plaintiffs. 

BLAND,  P.  J.,  and  REYBURN,  J.,  concur. 


P.  M.  BBUNER  GRANITOID  CO.  v.  KLEIN 
et  al. 

(Conrt  of  Ai^teals  at  St.  Lonls,  Mo.    March  17, 
1903.) 

MBCHANICa    LIEN— NOTICE    OP   CLAIM— SERV- 
ICE ON  EXECUTORS  OF  OWNER. 

1.  In  a  proceeding  to  enforce  a  mechanic's 
Hen,  notice  of  demand  served  on  the  two  execu- 
tors of  the  owner  of  the  property  as  executors 
was  sufficient  to  notify  the  four  trustees  rested 
with  title  to  the  property  under  the  will,  even 
if  the  trustees  were  the  proper  persons  to  be 
notified,  where  the  executors  were  also  trus- 
tees, and  the  will  provided  that  a  majority  of 
the  trustees  could  perform  any  act  that  the 
trustees  were  empowered  to  perform. 

2.  Rev.  St.  1S9»,  §  4212,  provides  that  where 
a  property  owner,  who  has  contracted  for  an 
improrement,  dies  while  there  is  a  lienable  de- 
mand outstandini^  against  the  property,  his  ex- 
ecutora  or  administrators  must  be  made  parties 
to  an  action  to  enforce  the  lien,  and  that  it  is 
unnecessary  to  make  his  heirs  or  devisees  par- 
ties, unless  there  is  no  executor  or  administra- 
tor. Beld,  that  the  executor,  and  not  the  trus- 
tees, to  whom  the  property  has  been  devised, 
•re  the  proj^  parties  on  whom  to  serve  notice 
of  demand  in  a  proceeding  to  enforce  the  lien. 

Appeal  from  St  Louis  Circuit  Court;  P.  R. 
Flitcraft.  Judge. 

Action  by  the  P.  M.  Bruner  Granitoid  Com- 
pany against  F.  B.  Klein  and  Charles  H. 
Peck's  executors.  From  a  judgment  for 
plaintlfl;,  defendant  executors  appeal.  Af- 
firmed. 

S.  T.  G.  Smith  and  T.  S.  Meng,  (or  appel- 
lants. Alex.  Young  and  Max  Ruler,  for  re- 
spondent. 

Statement  of  Facts  and  Opinion. 

GOODE.  J.  The  defendant  Klein  did  the 
granitoid  and  concrete  work  In  the  basement 
of  a  building  erected  by  Charles  H.  Peck  on 
a  lot  in  the  city  of  St  Louis.  The  Bruner 
Granitoid  Construction  Company  furnlsheQ 
Klein  About  88  tons  of  crushed  granite,  of 
tbe  yalue  of  f228.S0,  which  Klein  used  In 
doing  tbe  work,  but  did  not  pay  for.  The 
Job  was  finished  the  latter  part  of  June,  1890, 
and  on  tbe  3d  day  of  the  ensuing  July  Charles 
H-  Peck,  the  owner  of  the  property,  died. 


leaving  a  will,  of  which  the  defendants  Ste- 
phen and  John  A.  Peck  qualified  as  execu- 
tors July  14th.  In  October  following,  plaln- 
tiil  filed  a  lien  account  in  the  ofllce  of  tbe 
clerk  of  the  circuit  court  of  tbe  city  of  St.- 
Louls,  having  previotisly,  and  In  due  time, 
served  notice  in  writing  on  Stephen  and  John- 
A.  Peck  of  Its  claim.  This  action  was  in- 
stituted to  enforce  that  lien.  Klein  default- 
ed. The  defense  by  the  executors  Is  that  the- 
will  of  Cbarles  H.  Peck  vested  the  title  to 
tbe  property  In  four  trustees,  to  wit,  Stephen, 
John  A.,  and  Belle  Peck  and  Rebecca  Dusen- 
bery,  and  that  said  trustees  were  not  notified 
of  plaintiff's  demand. 

The  notice,  as  stated,  was  given  to  the  ex- 
ecutors of  Charles  H.  Peck's  will  as  such, 
but  those  executors  were  likewise  two  of  the 
trustees  appointed  by  the  will.  One  clause- 
of  tbe  will  in  regard  to  tbe  duties  of  the 
trustees  provides  that  a  majority  of  tbem 
may  perform  any  act  which  the  trustees  are 
empowered  to  perform  except  certain  enu- 
merated acts.  Undoubtedly,  the  notice  to 
Stephen  and  John  A.  Peck,  although  it  was 
served  on  them  as  executors,  sufficed  to  no- 
tify them  as  trustees,  too  (Shaw  v.  Bryan,  30' 
Mo.  App.  523);  and,  as  they  constituted  one- 
half  of  the  whole  number  of  trustees,  we 
cannot  see  how  any  action  could  have  been 
taken  by  the  trustees  in  respect  to  the  plain- 
tiff's claim  to  the  prejudice  of  the  estate  be- 
cause notice  was  not  served  on  the  other 
two,  granting,  for  the  sake  of  argument,  the 
trustees  were  the  persons  to  notify.  But  we 
are  of  the  opinion  that  the  proper  persons  to 
notify  were  the  executors  of  the  will.  The 
main  object  of  the  preliminary  notice  of  a 
lienable  demand  which  the  statute  requires  a 
subcontractor  to  give  to  a  property  owner  la- 
to  warn  the  latter  against  paying  the  orig- 
inal contractor  while  outstanding  claims  ex- 
ist in  favor  of  laborers  and  materialmen, 
Henry  v.  Plitt,  84  Mo.  237;  Fruln-Bambrlck 
Const  Co.  V.  Jones,  60  Mo.  App.  1;  Miller  v. 
Hofl'man,  2A  Mo.  App.  199.  The  debt  to  tbe 
original  contractor  is  owed  by  the  owner  of 
the  property,  and  becomes  a  demand  against 
his  estate  If  he  dies  while  it  Is  unpaid,  which 
his  executors  must  meet.  They  represent 
the  deceased  owner,  and  would  seem  to  be 
the  parties  who  ought  to  be  notified.  The 
general  rule  is  that  the  notice  must  be  given 
to  the  one  who  owned  the  property  at  the 
time  tbe  contract  for  the  improvement  was 
made.  Kutaleman  t.  Schuler,  35  Mo.  142; 
Brown  v.  Wright  25  Mo.  App.  54;  Koenig 
V.  Boehmc,  14  Mo.  App.  593.  And  It  has 
been  held  that.  If  the  property  is  conveyed 
while  the  improvement  is  in  progress,  a  no- 
tice to  the  grantee  is  not  necessary.  Kuhle- 
man  v.  Schuler,  supra;  Gale  v.  Blaikie,  126 
Mass.  274.  Tbe  Io);lcal  deduction  from  that 
rule  is  that  the  personal  representatives  of 
the  owner  after  his  death,  who  represent  bis 
estate,  and  are  liable  for  what  he  owed  for 
the  improvement,  should  be  notified  of  the 
claims  of  subcontractors,  laborers,  and  ma- 
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terlalmen,  In  order  that  said  executors  may 
be  warned  against  paying  the  original  con- 
tractor In  full.  But  as  the  statute  law  now 
stands  in  this  state.  If  a  property  owner  who 
has  contracted  for  an  Improvement  dies  while 
there  Is  a  llenable  demand  against  his  prop- 
orty  outstanding,  his  executors  or  adminis- 
trators must  be  made  parties  to  an  action  to 
enforce  the  Uen;  and  It  is  unnecessary  to 
make  his  heirs  or  devisees  parties  unless 
there  Is  no  executor  or  administrator.  Rev. 
St  1809,  §  4212.  Hence,  as  Charles  H.  Peck's 
executors  were  not  only  liable  to  the  orig- 
inal contractor  for  the  cost  of  the  improve- 
ment, but  were  subject  to  an  action  by  the 
plaintiff,  they  unquestionably  were  entitled 
to  notice  of  the  plaintiffs  claim. 

It  follows  that  there  was  no  defense  shown 
to  the  action,  and  the  Judgment  is  affirmed. 

BLAND,  P.  J.,  and  RBYBIJRN,  J.,  concur. 


HEMAN  V.  FRANBXIN  et  al. 

(Court  of  Appeals  at  St.  Loais,  Mo.    March  IT, 

1903.) 

MUNICIPAL  CORPORATIONS  —  ORDINANCES  — 
SIDBWALKS  —  CONSTRUCTION  —  DBFBNSBS— 
SUBMISSION  TO   JURY— VBRDICT-JUDaMBNT 

—REVIEW. 

1.  Under  St  Iionls  City  Ordinance  No.  16,- 
630,  providing  that  in  certain  districts  new  side- 
walks constructed  shall  be  of  artificial  stone, 
and  that  whenever  a  sidewalk  in  such  district 
is  out  of  repair,  and  is  not  repaired  or  rebuilt 
by  the  abutting  owners  after  notice,  the  work 
shall  be  done  under  an  annual  contract  tor 
stone  flagging,  the  determination  of  the  ques- 
tion whether  a  sidewalk  in  such  a  district  is 
out  of  repair  is  within  the  discretion  of  the 
municipal  authorities;  and  the  exercise  of  such 
discretion  is  not,  in  general,  reviewable  in  an 
action  on  a  special  tax  bill  for  relaying  a  walk, 
on  the  ground  tiiat  the  one  replaced  was  in 
good  condition. 

2.  Where,  in  an  action  on  a  special  tax  bill 
for  relaying  a  sidewalk,  defendant  contended 
that  the  walk  replaced  was  in  good  condition, 
and  that  the  walk  constructed  was  not  laid  in 
a  workmanlike  manner  and  was  worthless,  and 
the  court  erroneously  submitted  the  first  de- 
fense to  the  jury,  a  judgment  on  a  verdictin 
favor  of  defendant,  without  showing  on  which 
issue  it  was  based,  could  not  be  sustained. 

Appeal  from  St  Louis  Circuit  Court;  P. 
R.  Flltcraft  Judge. 

Action  by  John  C.  Heman  against  Sara  E. 
Franklin  and  others.  From  a  Judgment  in 
favor  of  defendants,  plaintiff  appeals.  Re- 
versed. 


Stone    &    Slevln,    for    appellant 
Loevy,  for  respondents. 


H.    A. 


Statement  of  Facts  and  Opinion. 
OOODE,  J.  This  is  an  action  on  a  special 
tax  bill  for  laying  a  granitoid  sidewalk  in 
front  of  a  lot  owned  by  Mrs.  Franklin,  one 
of  the  defendants,  on  Compton  avenue,  in 
the  city  of  St  Louis.  The  work  was  done 
pursuant  to  Ordinance  No.  16.630  of  the  city 
of  St.  Louis,  which  prescribed  that  in  certain 
districts  in  the  city  all  new  sidewalks  were 


to  be  constructed  of  artiflcial  stone,  known 
as  "granitoid."  The  ordinance  also  provided 
that,  whenever  a  sidewalk  In  said  district 
was  out  of  repair,  the  street  commissioiKr 
should  notify  the  owners  of  the  abutting 
property  to  have  the  same  repaired  or  re- 
built, and,  if  they  failed  to  do  so,  should 
cause  the  work  to  be  done  nndec  the  annnal 
contract  for  stone  flagging.  Mrs.  Franklin 
was  notified  to  repair  the  brick  sidewalk  in 
front  of  the  property  In  question,  but  neglect- 
ed to  do  so.  Plaintiff,  in  obedience  to  the 
order  of  the  street  commissioner,  tobk  up  the 
brick  walk,  and  in  place  of  it  laid  a  granitoid 
one,  for  which  work  this  action  was  brought 

Two  defenses  were  interposed:  that  the 
brick  sidewalk  which  was  torn  up  to  make 
room  for  the  granitoid  was  in  good  condition, 
and  that  the  new  granitoid,  when  laid,  was 
80  poor  and  fell  so  tar  below  the  specifica- 
tions as  to  be  worthless.  Evidence,  was  ad- 
mitted which  bore  on  both  issues,  and  the 
court  likewise  submitted  both  to  the  Jury  by 
instructionB.  The  Jury  were  told,  among 
other  things,  that  if  they  believed  that  at 
the  time  plaintiff  was  ordered  to  reconstruct 
the  sidewalk  in  front  of  Mrs.  Franklin's 
premises,  there  was  a  brick  sidewalk  there, 
in  sound  and  perfect  condition,  and  not  in 
need  of  any  repairs,  the  verdict  must  be  for 
the  defendant. 

This  case  was  tried  in  the  chrcult  court  be- 
fore the  publication  of  the  decision  of  the 
Supreme  Court  in  Sklnker  v.  Heman,  148  Mo. 
849,  49.  S.  W.  1026,  or  that  of  this  court  In 
Heman  v.  Ring,  85  Mo.  App.  231.  Those 
two  decisions  maintain  the  proposition  that 
It  is  for  the  municipal  authorities  of  the  city 
of  St.  Louts  to  say  when  a  sidewalk  therein 
Is  In  such  bad  condition  that  it  needs  to  be 
repaired  or  replaced,  and  when  tbo.se  autbor- 
Itles,  in  the  exercise  of  their  Judgment  and 
discretion,  order  an  old  sidewalk  to  be  re- 
placed by  a  new  one,  the  property  owner, 
generally  speaking,  cannot  defend  against 
the  tax  bill  issued  to  pay  for  the  new  one  on 
the  ground  that  the  replaced  walk  was  in 
good  condition.  The  very  ordinance  in  ques- 
tion was  considered  in  those  two  cases,  and, 
as  neither  fraud  nor  legislative  caprice  ap- 
peared to  be  the  cause  of  its  enactment,  was 
upheld  as  valid.  It  follows,  as  defendants' 
counsel  concedes,  that  the  court  erred  in  in- 
structing the  Jury  the  plaintiff  could  not  re- 
cover If  the  Jury  found  the  brick  sidewalk  in 
front  of  Mrs.  Franklin's  lot  was  in  good  con- 
dition when  the  granitoid  walk  was  ordered. 

It  is,  of  course,  a  defense  If  the  granitoid 
work  was  worthless;  and  under  the  dty 
charter  the  defendant  has  the  right  to  show 
the  new  walk  was  not  laid  In  a  workmanlike 
manner,  and  thereby  obtain  an  abatement, 
pro  tanto,  from  the  face  of  the  tax  bill. 
Charter  St  Louis,  art.  6,  {  25  (Rev.  St  1899, 
p.  2513).  But  the  Jury  must  pass  on  tliat 
defense  In  ttiis  case,  and  it  Is  Impossible  for 
us  to  know  whether  they  found  the  Issues  for 
the  defendants  because  the  brick  sidewalk 
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WIS  good  wben  removed,  or  because  the 
granitoid  was  worttaless  when  laid.  In  He- 
man  V.  Gerard!  (St  L.)  69  S.  W.  1060,  no  ex- 
ceptions were  saved,  and  there  was  nothing 
for  this  court  to  review;  but  In  the  opinion 
there  was  an  Irrelevant  remark  tn  regard  to 
the  right  of  the  plaintiff  to  recover  on  a 
quantum  meruit,  which  should  not  be  con- 
strued to  deny  the  right  of  a  defendant  sued 
on  a  SL  Louis  tax  bill  to  take  advantage  of 
the  provision  of  the  St.  Louis  charter  above 
cited,  as  there  was  no  need  to  decide  the 
pohat  In  that  case. 

The  judgment  la  revened,  and  the  cause 
remanded. 

BLAND.  P.  J.,  and  RBYBURN,  J„  concur. 


RHINEHABT  v.  NEW  MADRID  BANKINO 
CO.  et  al. 

(Court  of  Appeals  at  St.  Lonis,  Mo.    March  17, 
1903.) 

ATTORNHT  AND  CLIENT  —  AUTHORITY  —  RB- 
CKIPT  OF  MONEY— BANKS— DEPOSIT  OP  COL- 
LECTIONS—EFFECT-NOTICE  OF  INDEBTED- 
NESS OP  ATTORNEY. 

1.  An  attorney  of  record  who  prosecutes  a 
mit  to  judgment  for  his  client  has  authority 
to  receive  the  money  due  ou  the  judgment. 

2.  Where  an  attorney  collected  money  be- 
longing to  plaintiff  as  her  attorney,  and  de- 
posited the  same  to  his  credit  in  defendant 
bank,  the  relation  of  trust  between  plaintiff 
and  the  attorney  did  not  pass  to  or  charge  the 
bank  as  trustee  of  the  plaintiff  in  respect  to 
the  money  so  deposited. 

3.  Where  plaintiff's  attorney  collected  money 
for  her  whidi  he  deposited  to  his  credit  in  de- 
fendant bank,  and  thereafter  gave  plaintiff  a 
check  on  the  acconnt  for  the  amount  due  her, 
less  his  fees,  the  fact  that  plaintiff  was  unsatis- 
fied with  the  settlement  obtained,  and  notified 
the  cashier  of  the  bank  that  there  was  yet  dne 
her  fllT  of  the  money  so  deposited,  did  not 
entitle  her  to  sue  the  bank  to  recover  the 
amount  so  claimed. 

Appeal  from  Circuit  Court,  New  Madrid 
County;   Henry  C.  Riley,  Judge. 

Action  by  M.  B.  Rhinehart  against  the 
New  Madrid  Banking  Company  and  others. 
Prom  a  judgment  In  favor  of  plaintiff,  de- 
fendant bank  appeals.    Reversed. 

The  facts  in  this  case,  briefly  stated,  are 
that  Robert  Rutledge,  an  attorney  at  law, 
prosecuted  a  suit  for  the  plaintiff,  and  recov- 
ered a  judgment  in  her  favor  for  $2,142.35, 
which  amount  he  collected  and  deposited  in 
the  defendant  bank  to  hlB  individual  credit 
Afterwards  be  gave  a  check  to  plaintiff 
against  the  deposit  for  $1,792.35,  which  plain- 
tiff presented  to  the  bank,  and  had  cashed.  At 
the  time  she  cashed  the  check  she  notified  the 
cashier  that  there  were  yet  $117  of  the  mon- 
ey deposited  by  Rutledge  dne  to  her,  and  that 
Ratledge  had  overcharged  her  that  amount 
as  attorney's  fee.  The  $350,  the  balance  of 
the  judgment  collected  by  Rutledge  and  re- 
maining to  his  credit  in  the  l>ank,  he  claimed 
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for  fee  for  his  services,  and  to  reimbwrse  him 
for  money  he  had  paid  out  as  expenses  in 
the  prosecution  of  plalntlfTs  lawsuit.  This 
suit  was  brought  against  both  the  bank  and 
Rutledge.  A  demurrer  was  interposed  to  the 
petition  by  defendants  on  the  ground  that  the 
petition  failed  to  state  any  cause  of  action 
and  that  there  was  a  misjoinder  of  parties 
defendant  Plaintiff  thereupon  dismissed  her 
suit  as  to  Rutledge,  and  the  demurrer  was 
overruled  as  to  the  bank.  The  bank  filed  an 
answer  denying  generally  the  allegations  of 
the  petition.  The  issues  were  submitted  to 
the  court,  who  gave  plaintifl  judgment, 
whereupon  defendant  appealed. 

Rutledge  &  Miller,  for  appellant  J.  Y. 
Conran,  for  respondent 

BLAND,  P.  J.  (after  stating  the  facts). 
An  attorney  of  record  who  prosecutes  a  suit 
to  judgment  for  his  client  has  authority  to 
receive  the  money  due  on  the  judgment, 
Acock's  Adm'r  v.  McBroom,  38  Mo.  342;  Car- 
roll County  V.  Cheatham  et  al.,  48  Mo.  386. 
The  depositing  of  the  money  by  Rutledge  in 
the  bank  created  the  relation  of  debtor  and 
creditor  between  him  and  the  bank  (Paul  t. 
Draper,  73  Mo.  App.  566),  and  it  was  no  con- 
cern of  the  bank's  that  Rutledge  had  collect- 
ed the  money  as  attorney  to  plalutlff.  His 
trust  relation  to  the  plaintiff  did  not  pass  over 
to  nor  charge  the  bank  as  trustee  of  the 
plaintiff  in  respect  to  the  money  deposited 
by  Rutledge.  Plaintiff,  by  a  proper  suit  in 
equity,  might  have  stopped  the  money  in  the 
hands  of  the  bank,  and  subjected  it  to  her 
claim,  and  recovered  the  fund  Itself.  But 
there  was  no  contractual  relation,  In  respect 
to  the  money,  between  her  and  the  bank,  and 
she  was  not  entitled  to  a  money  judgment  In 
her  suit  at  law  against  the  bank. 

The  Judgment  is  reversed.    All  concur. 


SMITH  T.  H.  D.  WILLIAMS  COOPERAGE 
CO. 

(Court  of  Appeals  at  St.  Lonis,  Mo.    March  17, 
1903.) 

BILL  OP  EXCEPTION— EXTENDING  TIME  FOR 
PILING-PRESUMPTION— TAX  SALE  —  RECOV- 
ERY OP  LAND  -  LIMITATIONS  —  REIMBURSE- 
MENT FOR  TAXES. 

1.  Though  an  order  in  vacation  extending  the 
time  for  filing  a  hill  of  exceptions  does  not 
show  for  what  cause  the  extension  was  grant- 
ed, it  will  be  presumed  to  be  "for  good  cause 
shown,"  as  authorized  by  Rev.  St  1899,  f  728. 

2.  A  tax  deed,  which  on  Its  face  shows  that 
two  tracts  of  land  were  sold  at  one  time  and 
for  a  gross  sum,  is  void,  under  Act  March  30, 
1872,  1  189  (2  Wag.  St.  p.  1198),  requirhig 
each  tract  to  be  offered  separately. 

3.  A  tax  deed  void  on  its  face  will  not  set  in 
motion  the  statute  of  limitntions  of  three  years 
(Act  March  30,  1872,  8  221;  2  Wag.  St.  p. 
1207)  for  recovering  land  of  a  tax  purchaser. 

4.  The  provision  of  Act  March  30,  1872,  | 
219  (2  Wag.  St  p.  120G),  for  the  purchaser  of 
land  for  taxes  holding  the  land  till  remunerated 
for  taxes,  etc.,  applies  only  when,  in  a  suit  la 
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ejectment,  the  owner  snccceds  in  recovering 
possession  from  tlie  person  in  possession  under 
a  tax  deed. 

Appeal  from  Circuit  Court,  Butler  County; 
3&B.  L.  Fort,  Judge. 

Action  by  John  N.  Smith  against  the  H.  D. 
Williams  Cooperage  Company.  Judgment 
for  plaintiff.    Defendant  appeals.    Reversed. 

The  suit  was  begun  before  a  justice  of  the 
peace  to  recover  one  car  load  of  stave  bolts, 
alleged  to  be  of  the  value  of  $73,  and  alleged 
to  have  been  shipped  to  defendant  from 
HendriclcBon  by  one  Robert  Byrkett  on  or 
about  the  1st  day  of  December,  1900.  After 
the  service  of  summons  on  defendant,  but 
before  the  day  set  for  trial,  defendant  flled 
the  following  affidavit  with  the  Justice: 
"Now  comes  John  Runnette,  in  the  above-en- 
titled cause,  In  behalf  of  defendant  herein, 
and  says  that  the  timber  In  question  was  cut 
on  the  land  belonging  to  him,  and  that  he 
had  sold  said  timber  to  Robert  Byrkett,  the 
grantor  of  defendant  herein,  and  that  the 
said  J.  N.  Smith  does  not  own  the  land  from 
which  said  timber  was  cut,  and  the  question 
to  be  decided  In  this  cause  is  one  affecting 
the  title  to  the  land  on  which  said  timber 
was  cut.  John  Runnette,  per  M.  R.  Lare, 
Agt."— and  moved  that  the  cause  be  certified 
to  the  circuit  court,  which  was  done.  In  the 
circuit  court  the  Issues  were  submitted  to  the 
court,  Bitting  as  a  jury. 

Plaintiff,  to  sustain  the  issues  on  bis  part, 
offered  the  following  evidence: 

First  The  evidence  of  plaintiff,  who  teatl- 
fled  as  follows:  "I  am  in  possession  of  the 
north  half  of  the  northeast  quarter  of  sec- 
tion twenty-eight,  and  the  north  lialf  of  the 
northwest  quarter  of  section  twenty-seven, 
township  twenty-six  north,  range  five  east. 
The  stave  bolts  replevied  In  this  action  were 
made  by  W.  R.  Byrkett  from  white  oak  trees 
that  were  growing  upon  that  tract  of  land, 
and  the  staves,  when  made,  were  sold  by 
Bj'rkett  to  the  defendant  The  bolts  sued 
for  were  worth  more  than  seventy-flve  dol- 
lars. •  The  timber  was  cut  without  my  knowl- 
edge,.  permission,  or  consent  I  have  claim- 
ed to  own  the  land  since  I  purchased  at  tax 
sale  In  September,  1878.  I  paid  the  taxes 
one  or  two  years,  and  would  have  paid  all  of 
the  taxes,  but  found,  on  application  to  the 
collector,  other  parties  had  paid  them.  The 
land  from  which  these  stave  bolts  were  cut 
adjoins  my  home  place,  upon  which  I  have 
lived  for  forty  years.  My  home  place  is  the 
northeast  quarter  of  section  twenty-seven, 
township  twenty-six  north,  of  range  five  east 
Since  I  purchased  at  tax  sale,  In  1878,  I 
have  used  the  land  that  I  then  bought  for 
the  purpose  of  cutting  wood  for  fuel  and 
fence  rails,  in  connection  with  my  home 
place— for  all  such  purposes  as  land  not  In- 
closed or  improved  is  usually  used  in  connec- 
tion with  other  land.  When  the  parties  who 
cut  this  timber,  which  was  afterwards  re- 
plevied, were  cutting,  I  went  to  them  and 
told  them  not  to  cut;    that  the  land  was 


mine,  and  not  to  move  the  timber."  Oo 
cross-^aminatlon  the  plaintiff  testified:  "I 
neither  own  nor  claim  any  land  in  sectioD 
twenty-eight  other  than  the  north  half  of 
the  northeast  quarter.  That  on  the  nortb 
half  of  the  northwest  quarter  of  sectioa 
twenty-seven,  and  the  north  half  of  the 
northeast  quarter  of  section  twenty-eight, 
township  twenty-six  north,  range  five  east, 
there  was  never  any  Improvement,  indosure, 
or  structure,  but  the  land  was  and  alway» 
has  been  quite  wild.  I  claim  title  to  the 
land  from  which  this  timber  was  cut  by  Tir- 
tue  of  a  tax  deed  dated  September  17,  1S78, 
made  by  the  state  of  Missouri,  through 
Charles  W.  Addy,  collector  of  Butler  county, 
and  recorded  September  20,  18T8,  in  Book  M, 
at  page  213.  I  have  no  other  claim  on  the- 
land  or  timber." 
Second.  The  following  tax  deed: 
"Know  all  men  by  these  presents,  that,, 
whereas  at  the  July  adjourned  term,  1873,  of 
the  county  court  of  Butler  county,  Missouri, 
a  judgment  was  obtained  in  said  court  in  fa- 
vor of  the  state  of  Missouri,  against  the  fol- 
lowing described  tract  of  land,  situated  in- 
said  county  of  Butler  and  state  of  Missouri, 
via.: 


J 

Quan- 
tity 

P&rts   of    Sections, 

number  of  Surveys, 

Towns,  Cities  and 

Additions. 

1 
1 

1 

1 

se 

2tS 

B 

£ 

5 
5 

If 

III 

o 

o 

•< 

8 

1 

80 
80 

KH  NEX 

87 
28 

IB74 
1874 

n.sT 

2.88 

t7  83 

"For  the  sum  of  money  set  opposite  each- 
tract  of  land  respectively,  in  the  above  tab- 
ular statement,  being  the  amount  of  taxes. 
Interest  and  costs  assessed  upon  said  tracts,, 
respectively,  for  the  years  set  forth  opposite 
each  tract  in  the  above  tabular  statement 
and  amounting  in  the  aggregate  to  seven  dol- 
lars and  eighty-three  cents.  And,  whereas, 
on  the  fifth  day  of  October,  A.  D.  1875, 
Charles  W.  Addy,  collector  of  the  county 
aforesaid,  by  virtue  of  a  special  execution, 
issued  out  of  the  county  court  of  the  county 
aforesaid,  dated  the  thirty-first  day  of  Au- 
gust, A.  D.  1875,  and  to  the  collector  of  said 
county  directed,  did  expose  to  public  sale,  at 
the  courthouse  door  in  the  county  aforesaid, 
in  conformity  with  all  the  requisitions  of  the 
statute,  in  such  case  made  and  provided,  the 
tracts  of  land  above  described,  for  the  satis- 
faction of  the  judgment  so  rendered  as  afore- 
said. And  whereas,  at  the  time  and  place 
aforesaid,  John  N.  Smith,  of  the  county  of 
Butler  and  state  of  Missouri,  having  offered 
to  pay  the  aforesaid  sum  of  seven  dollars  and 
eighty-three  cents  for  all  of  the  first  tract, 
above  tracts  or  parcels  of  land,  to  wit: 

"The  north  half  of  the  northwest  quarter 
of  section  twenty-seven  (27)  and  the  north. 
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tulf  of  the  northeast  quarter  of  section  twen- 
t7-e!ght  (28)  all  In  township  twenty-six  (26) 
Tange  five  (5)  east,  which  was  the  last  quan- 
tity bid  for.  The  fractional  portion  of  each 
abOTe-described  tract  was  stricken  off  and 
•old  to  John  N.  Smith. 

"Now  therefore,  I,  Charles  W.  Addy,  col- 
lector for  Butler  county,  for  and  in  consld- 
«Tation  of  the  premises  and  the  sum  of  seven 
donars  and  eighty-three  cents,  to  the  col- 
lector of  said  county  as  aforesaid,  in  hand, 
paid  by  the  said  John  N.  Smith  at  the  time 
of  the  aforesaid  sale,  and  by  ylrtue  of  the 
statute  In  such  cases  made  and  provided, 
bare  granted,  bargained  and  sold,  and  by 
these  presents  do  grant,  bargain  and  sell  un- 
to the  said  John  N.  Smith,  his  heirs  and  as- 
signees, the  above-described  tract  of  land, 
Tiz.: 


O 

i 

i 
5 

Parts  of  Saetlon,  pamber  of 
Snrveys,  Towns,  Cities  and 
Additions. 

1 

d 

c 

1 

w 

M 

MHNWJ< 

VaVEH 

27 
28 

28 
26 

6 
6 

"To  have  and  to  hold  unto  John  N.  Smith 
and  his  heirs  and  his  assignees  forever;  sub- 
ject, however,  to  all  rights  of  redemption  by 
law. 

"In  witness  whereof,  I,  Charles  W.  Addy, 
collector  as  aforesaid,  by  virtue  of  this  au- 
thority aforesaid,  have  hereunto  subscribed 
my  name  and  affixed  my  seal  this  7th  day 
of  September,  A.  D.  1878. 

"[SeaL]  Charles  W.  Addy, 

"Collector  of  Butler  County." 

The  deed  was  duly  acknowledged,  and  was 
on  September  30,  1878,  filed  for  record. 

Defendant  objected  to  the  reading  of  the 
deed  in  evidence  for  the  following  reasons: 
"Because  the  said  deed  is  void  on  its  face 
and  confers  no  title  to  the  plaintlfT.  Be- 
cause the  said  deed  shows  on  its  face  a  single' 
sale  In  bulk  of  two  separate  tracts  of  land, 
situated  in  different  sections,  or,  if  only  tract 
were  sold  for  the  price  named,  then  such  sale 
to  without  authority  of  law  and  Is  void.  Be- 
cause the  deed  Is  void  for  want  of  suflScient 
description"— which  objections  were  by  the 
court  overruled. 

At  the  close  of  plaintiff's  evidence  the  de- 
fendant offered  the  following  declaration  of 
law,  which  the  court  refused:  "The  court 
declares  the  law  to  be  that,  under  the  plead- 
ings and  the  testimony,  the  plaintiff  cannot 
recover,  and  the  finding  must  be  for  the  de- 
fendant." 

Defendant  offered  and  read  in  evidence  a 
patent  from  the  TJnlted  States  to  Peter  Mey- 
er, dated  September  10,  1859,  conveying  the 
nortb  half  of  the  northwest  quarter  of  sec- 
tion 27.  and  the  north  half  of  the  northeast 
quarter  of  section  28,  township  26,  range  6 
eaKt,   and  mesne  conveyance  down  to  John 


Runnette,  showing  that  he  acquired  title  to 
aU  of  said  lands  on  October  16,  1888. 

W.  R.  Byrkett,  a  witness  for  defendant, 
testified  as  follows:  "I  purchased  the  white 
oak  timber  standing  on  the  north  half  of 
the  northwest  quarter  of  section  twenty- 
seven,  and  the  nortb  half  of  the  northeast 
quarter  of  section  twenty-eight,  township 
twenty-six  north,  range  five  east,  from  John 
Runnette,  through  his  agents,  M.  R.  Lare 
and  Oeorge  Seeblck,  and  some  of  the  proper- 
ty replevied  herein  was  manufactured  from 
tkuber  cut  by  me  on  said  land,  and  the  staves 
made  therefrom  were  sold  and  delivered  by 
me  to  the  H.  D.  Williams  Cooperage  Com- 
pany, the  defendant,  and  the  said  staves  so 
made  and  sold  were  worth  less  than  forty 
dollars." 

Defendant  at  the  close,  of  all  the  evidence 
asked  the  court  to  declare  the  law  as  follows, 
all  of  which  the  court  refused: 

"Now,  at  the  close  of  all  the  testimony  in 
the  case,  the  court  declares  the  law  to  be 
that,  under  the  pleadings  and  testimony,  the 
plaintiff  is  not  entitled  to  recover,  and  the 
finding  must  be  for  the  defendant. 

"(1)  The  court  declares  the  law  to  be  that 
the  legal  ^ect  of  the  deeds  read  in  evidence 
is  to  vest  in  John  Runnette  the  legal  title  to 
the  north  half  of  the  northwest  quarter  of 
section  twenty-seven,  and  the  north  half  of 
the  northeast  quarter  of  section  twenty-eight, 
township  twenty-six,  range  five  east. 

"(2)  The  court  declares  the  law  to  be  that 
if  the  court,  sitting  as  a  jury,  should  find  for 
the  plaintiff,  then  in  assessing  the  value  of 
the  property  the  coiurt  should  find  the  value 
of  the  timl>er  in  controversy  as  it  stood  in 
the  tree,  and  not  after  it  was  manufactured 
into  stave  bolts,  either  at  Uendrickson  or  at 
the  place  of  delivery  to  the  defendant,  name- 
ly. Poplar  Bluff." 

No  other  instructions  were  asked  or  given. 
The  court  rendered  judgment  for  plaintiff  for 
f40.  After  taking  the  necessary  steps  to  pre- 
serve its  exceptions,  defendant  appealed. 

Wm.  N.  Barron,  for  appellant.  John  G. 
Wear,  for  respondent. 

BLAND,  P.  J.  (after  stating  the  facts).  1. 
The  time  for  filing  bill  of  exceptions  was  ex- 
tended by  an  order  of  the  court  from  June 
15,  1901,  to  August  17, 1901;  and  afterwards, 
by  successive  orders  of  the  judge  made  in 
vacation,  the  time  was  extended  to  April  14, 
1902.  The  bill  of  exceptions  was  filed  March 
31,  1902.  The  orders  made  hi  vacation  by 
the  judge,  extending  the  time  in  which  to 
file  the  bill  of  exceptions,  are  in  the  following 
form:  "Now  at  this  day  it  is  by  the  judge  lyt 
the  Butler  county  circuit  court,  in  vacation, 
ordered  that  the  time  heretofore  allowed  the 
defendant  for  filing  its  bill  of  exceptions  be 
extended  for  a  further  period  of  sixty  days 
from  and  after  the  expiration  of  the  time 
heretofore  allowed  for  filing  bill  of  exceptions 
herein."  No  written  application  was  made 
by  defendant  for  these  orders.    For  the  rea- 
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son  tbat  the  orders  themselTes,  nor  any  pa- 
pers accompanying  them,  show  for  wbat 
cause,  or  tbat  for  good  cause,  the  time  bi 
which  to  file  the  bill  of  exceptions  was  ex- 
tended, respondent  contends  they  are  void. 
Section  728,  Rev.  St.  1899,  provides  that  the 
bill  of  exceptions  may  be  written  and  filed 
during  the  term  of  court  at  which  the  cause 
was  tried,  or  within  such  time  thereafter  as 
the  court  may,  by  order  entered  of  record, 
allow,  and  tbat  the  time  may  be  extended  by 
the  court  or.  Judge  in  vacation  "for  good 
cause  shown."  The  power  of  the  Judge  to 
extend  the  time  in  which  to  file  a  bill  of  ex- 
ceptions, whether  the  order  therefor  be  made 
in  vacation  or  in  term  time,  is  statutory. 
When  made  In  vacation.  It  should  show,  ei- 
ther upon  Its  face  or  by  its  file  marlcB,  that  it 
was  made  at  a  time  when  the  Judge  possessed 
the  authority  to  make  It.  Mitchell  v.  Wil- 
liams (St.  L.)  79  Mo.  App.  389.  So  long  as 
the  authority  to  make  the  order  continues  in 
the  Judge,  bis  Jurisdiction  to  make  it  Is  as 
full  and  complete  In  vacation  as  In  term  time. 
The  power  Is  not  one  to  be  exercised  arbi- 
trarily, but,  in  the  language  of  the  statute, 
"for  good  cause  shown."  The  statute  leaves 
the  propriety  of  making  the  order  to  the 
sound  discretion  of  the  Judge,  and  when  he 
exercises  that  discretion  the  presumption,  In 
the  absence  of  any  contrary  showing,  Is  that 
he  did  not  abuse  It.  State  v.  Lord,  118  Mo. 
1,  23  S.  W.  764;  Leonard  v.  Sparks,  117  Mo. 
103,  22  S.  W.  899,  38  Am.  St.  Rep.  646;  City 
of  St.  Joseph,  to  Use  of  Gibson,  v.  Farrell, 
106  Mo.  437,  17  S.  W.  497;  State  ex  rel.  Board 
of  Ed.  V.  Wayne  Oounty  Court,  98  Mo.  362, 
11  S.  W.  758.  The  several  orders  extending 
the  time  for  filing  bill  of  exceptions  were 
made  at  times  when  the  court  or  Judge  had 
Jurisdiction  to  make  them,  and  the  presump- 
tion will  be  indulged  that  they  were  made 
"for  good  cause  shown." 

2.  The  fact  that  the  defendant  demurred  to 
the  evidence  at  the  close  of  plaintiffs  evi- 
dence, and  again  at  the  close  of  all  the  evi- 
dence, raises  the  question  as  to  the  validity 
of  plaintiff's  tax  deed.  The  deed  was  made 
under  the  revenue  laws  of  March  30,  1872. 
Section  217  of  the  act  of  1872  (2  Wag.  St.  p. 
1205)  prescribes  the  form  of  the  deed  to  be 
executed  by  the  collector.  The  deed  read  in 
evidence  attempted  to  follow  the  statutory 
form,  and,  In  the  main,  did  so.  But  it  Is  fa- 
tally defective  in  that  it  shows  affirmatively 
upon  its  face  that  in  making  the  sale  the 
collector  did  not  comply  with  section  189  of 
the  act,  which  requires  that  the  "collector 
shall  offer  for  sale  publicly,  separately,  and 
in  consecutive  order,  each  tract  of  land,  or 
town  lot,  or  city  lot."  The  deed,  on  its  face, 
8bow8  tbat  both  80-acre  tracts  were  sold  at 
one  time,  and  for  the  gross  sum  of  $7.83.  In 
AUen  V.  Buckley.  94  Mo.,  lot.  clt.  160,  7  a  W. 
10,  the  Supreme  Court,  commenting  on  a  deed 
conveying  more  than  one  tract  of  land,  made 
.under  the  revenue  laws  of  1872,  said:  "When 
more  than  one  tract  Is  included  In  the  deed, 


it  should  show,  either  expressly  or  by  neces- 
sary implication,  the  sale  of  each  tract  sep- 
arately for  Its  own  tax.  For  this  reason,  if 
for  no  other— that  the  deed  does  not  show  this 
—the  court  was  Justified  in  holding  it  to  l>e 
hivalid."  Black  on  Tax  TiUes  (2d  Ekl.),  at 
section  200,  says:  "When  the  taxes  are  as- 
sessed to  different  persons,  or  upon  different 
and  distinct  Interests,  or  separate  lots  or  par- 
cels, the  officer  cannot  legally  advertise  and 
sell  the  whole  of  a  tract,  including  the  sev- 
eral interests  or  lots  distinctly  and  separate- 
ly taxed,  or  sucb  portion  of  the  same  as  aball 
be  necessary  to  pay  the  taxes,  but  each  inter- 
est or  lot  must  be  separately  advertised  and 
sold  for  the  payment  of  that  tax  only  for 
which  it  was  liable;  othorwiae  the  whole 
sale  will  be  void."  In  support  of  the  text 
the  author  cites  In  a  footnote  numerous  cases 
from  many  states. 

8.  Section  221  of  the  act  of  1872  provides 
that  any  suits  against  the  tax  purchaser  to 
recover  land  shall  be  commenced  within  tbree 
years  from  the  time  of  recording  the  tax 
deed.  It  Is  contended  by  respondent  that  he 
was  entitled  to  hold  the  land  under  this  spe- 
cial statute  of  limitations.  It  has  t>een  re- 
peatedly held  that  a  tax  deed  void  on  its  face 
will  not  set  this  statute  In  motion.  Mason 
V.  Orowder,  85  Mo.  526;  Pearce  v.  Tltts- 
worth,  87  Mo.  635;  Pitkin  v.  Reibel,  104  Ma 
506,  16  S.  W.  244. 

4.  Plaintiff  further  Insists  that  he  is  enti- 
tled to  hold  the  lands  until  he  Is  remunerated 
for  the  taxes,  etc.,  he  has  paid  on  them,  and 
invokes  the  equitable  provision  of  section  219 
of  the  act  The  equity  of  this  statute  can 
only  be  applied  when  In  a  suit  in  ejectment 
the  owner  succeeds  in  recovering  the  posses- 
sion of  the  lands  from  the  person  in  posses- 
sion under  a  tax  deed.  This  is  not  such  a 
suit,  and,  besides,  the  evidence  discloses  that 
plaintiff  was  never  In  the  actual  possession 
of  the  land,  nor  was  he  constructively  pos- 
sessed of  it  by  virtue  of  a  valid  tax  deed. 

It  follows  that  defendant's  demurrer  to 
plaintiff's  evidence  should  have  been  sustain- 
ed.   The  Judgment  is  reversed.    All  concur. 


HILIi-O'MEARA  CONST.  CO.  t.  HUTCH- 
INSON et  al.» 

(Court  of  Appeals  at  St.  Louis,  Mo.    March  17, 
1003.) 

ItUNICIPAIi  CORPORATIONS— PA  VINO— 3PBC1FI- 
CATIONS— ALTERATION  —  OBJECTIONS  —  BS- 
TOPPBL— SPECIAL  TAXB8— CONTRACT-COM- 
PLETION OF  WORK— TIMB— DEFECTIVB  CON- 
BTRUCTION— DBFEN8B3— OBNBRAL  IBSUB. 

1.  Under  St  Louis  City  Charter,  art.  6,  J  25 
(Rev.  St  1899,  p.  2513),  providing  that  the  party 
charged  with  payment  of  a  tax  bill  may  plead 
in  rednctioa  of  the  amount  that  the  work  was 
not  done  in  a  workmanlike  manner,  an  abut- 
ting owner,  assessed  for  street  paving,  is  en- 
titled to  allege  as  a  defense  the  contractor's 
failure  to  lay  the  paving  according  to  tii*  con- 
tract. 


*Kehearlng  denied  March  81,  UOS. 
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2.  Where  a  contract  for  street  paviug  reqair- 
ed  the  contractor  to  warrant  the  pavement  for 
one  year  after  its  completion,  and  in  an  action  on 
a  special  tax  bill  for  the  improvement  defendant 
alleged  defective  construction  of  the  work,  evi- 
dence concerning  the  condition  of  the  pavement 
during  the  first  year  after  it  was  laid  was  ad- 
missible. 

3.  Where  the  petition  in  an  action  on  a  spe- 
cial tax  bill  alleged  that  the  work  was  com- 
pleted "in  the  manner"  prescribed  by  the  con- 
tract, a  general  denial  was  not  sufficient  to 
raise  an  issue  that  the  work  was  not  completed 
witbiu  the  time  required. 

4.  Where  a  city  ordinance  directing  an  im- 
provement, fixed  no  time  for  its  completion,  but 
the  contract  fixed  a  time  limit,  and  contained  a 
proviso  that  the  contractor  should  suffer  a  per 
diem  penalty  for  failure  to  complete  within  the 
time,  a  tax  bill  against  an  abutting  owner  was 
not  void  for  the  contractor's  failure  to  complete 
the  improvement  in  time  if  it  was  finished  with- 
in a  reasonable  time. 

5.  Prior  to  the  paving  of  a  street,  the  abut- 
ting owners  i>etitioned  the  city  for  permission 
to  lay  stone  sidewalks  15  feet  in  width,  with  a 
roadway  of  30  feet,  which  was  In  contravention 
of  the  general  city  ordinance,  requiring  60-foot 
streets  to  have  20-foot  sidewalks  and  a  road- 
way 36  feet  wide.  Such  petition  was  granted 
and  the  sidewalk  constructed.  The  roadway 
was  thereafter  ordered  to  be  paved  to  a  width 
of  36  feet,  when  the  owners,  mcluding  defend- 
ants, protested.  After  the  making  of  the  con- 
tract, a  special  ordinance  was  passed,  reducing 
the  roadway  to  30  feet.  In  an  action  on  a  spe- 
cial tax  bill  for  the  paving  it  was  shown  that 
defendants  Joined  in  the  protest  against  the  wid- 
ening of  the  roadway,  and  did  not  object  to  the 
widu  of  the  pavement  after  the  change,  but 
did  object  to  the  kind  of  material  used.  Beld, 
that  whether  defendants  were  estopped  to  de- 
fend on  the  ground  that  the  pavement  was  80 
instead  of  36  feet  wide  was  for  the  jury. 

Appeal  from  St  Lonla  Circuit  Court;  J.  A. 
Tal^,  Judge. 

Acti<Mi  by  the  Hlll-G'Meara  Construction 
Company  against  Sarah  L.  Hutchinson,  and 
others.  From  a  judgment  in  favor  of  plaln- 
tltr,  defendants  appeal.    Reversed. 

S.  T.  O.  Smith  and  T.  S.  Meng,  for  appel- 
lants.   Collins  &  Chappell,  for  respondent 

Statement  of  Facts  and  Opinion. 

OOODB,  J.  In  this  case,  wblcb  is  on  a 
special  tax  bill  Issued  for  paying  and  other- 
wise improving  a  portion  of  Taylor  avenue, 
In  the  city  of  St  Louis,  only  three  defenses 
require  our  attention,  although  others  were 
made  In  the  court  below.  Those  three  de- 
fenses, as  stated  by  the  appellants,  are  that 
the  work  and  materials  were  defective  and 
btsnfBcIent,  of  no  benefit  to  appellants'  prop- 
erty, and  did  not  comply  with  the  contract 
between  the  city  and  the  respondent;  that 
tbe  improTement  was  not  finished  within 
the  time  limit  prescribed  by  the  ordinance 
ordering  It;  and  that,  after  said  ordinance 
had  been  enacted,  and  the  contract  for  the 
paving  let  to  the  respondent  another  ordi- 
nance was  passed,  by  which  tbe  width  of  the 
roadway  to  be  paved  was  reduced  from  86 
to  30  feet 

Tbe  defense  based  on  the  alleged  failure 
of  respondent  as  contractor  to  lay  the  pav- 
ing according  to  the  contract  was  preferred 


by  tbe  answer,  and  Is  allowable,  as  the  char- 
ter of  the  city  of  St  Louis  provides  that  a 
party  charged  with  payment  of  a  tax  bill 
may  plead  in  reduction  of  its  amount  that 
the  work  mentioned  In  it  was  not  done  in 
a  good  and  workmanlike  manner.  St  Louis 
Charter,  art.  6,  {  26  (Rev.  St  1899,  p.  2513). 
The  petition  alleged  the  paving  was  done  in 
a  good  and  workmanlike  manner.  Tbe  an- 
swer denied  this,  and  also  specially  pleaded, 
as  stated  above,  that  the  work  was  defect- 
ive and  insufficient.  The  contract  for  tbe 
improvement  contained  a  clause  by  whlcb 
the  HiU-O'Meara  Construction  Company  war- 
ranted the  pavement  for  one  year  after  Its 
completion,  and  bound  itself  for  the  expense 
of  repairs  which  might  become  necessary  on 
account  of  imperfections  in  the  work  or  ma- 
terials in  that  time.  Said  contract  in  con- 
formity to  the  city  ordinance,  also  required 
the  construction  company  to  i>ay  $200  into 
tbe  city  treasury  to  be  used  for  making  such 
repairs,  and  this  condition  was  complied 
with  by  respondent 

To  support  the  defense  of  defective  con- 
struction, certain  questions  were  asked  of 
witnesses  concerning  the  condition  of  the 
pavement  at  the  time  of  the  trial  and  during 
the  first  year  after  it  was  laid.  These  ques- 
tions were  objected  to  on  the  score  that  its 
condition  at  the  time  of  tbe  trial,  several 
years  after  It  was  put  down,  was  immaterial, 
while  its  condition  during  the  first  year.  In 
view  of  the  above  stipulation  of  the  contract, 
was  a  matter  between  the  city  and  the  con- 
tractor. The  objections  were  sustained,  but 
the  circuit  Judge  said  appellants  might  show 
the  contractor  did  not  live  up  to  tbe  contract 
Those  rulings  were  inconsistent  Evidence 
of  the  condition  of  the  pavement  when  the 
trial  occurred  was  remote,  but  Its  condition 
during  the  first  year  It  was  down  was  rele- 
vant; because  one  can  readily  see  that  its 
condition  then  might  have  been  such  as  tend- 
ed to  prove,  or,  indeed,  conclusively  proved,  it 
was  not  laid  In  a  good  and  workmanlike  man- 
ner. The  fact  that  the  construction  company 
was  bound  to  repair  during  the  first  year  did 
not  Justify  the  exclusion  of  the  testimony  in 
question.  That  stipulation  for  the  benefit  of 
the  city  which  pays  for  repairs  out  of  public 
funds  In  no  way  subtracts  from  a  property 
owner's  charter  right  to  plead  bad  construc- 
tion in  reduction  of  the  amount  of  a  tax  bill. 
Error  was  committed  In  refusing  appellants' 
offer  to  prove  the  condition  of  the  pavement 
during  the  first  year  it  was  in  use. 

So  t&r  as  appears,  the  ordinance  ordering 
the  Improvement  flbced  no  time  for  its  com- 
pletion, but  the  contract  between  the  city 
and  the  construction  company  required  the 
respondent  to  begin  work  In  one  week  after 
written  notice  to  do  so  was  given  by  the 
street  commissioner,  and  carry  It  on  regular- 
ly and  uninterruptedly,  unless  otherwise  or- 
dered, with  such  force  as  to  insure  Its  com- 
pletion In  six  weeks  thereafter.  The  street 
commissioner  notified  the  construction  corn- 
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pany  on  April  17,  1897,  to  begin  work  In  one 
week,  and  complete  the  Improvement  by 
June  8th.  The  answer  set  up  no  defense 
based  on  the  failure  of  the  construction  com- 
pany to  finish  in  time,  unless  that  defense  Is 
made  by  the  general  denial  of  the  allegations 
-of  the  petition,  one  of  which  was  that  tbe 
work  was  done  in  a  good  and  workmanlike 
manner,  with  the  material  and  In  the  man- 
ner prescribed  by  the  contract  But  the  gen- 
-eral  denial  did  not  contain  this  defense,  for 
It  would  be  a  perversion  of  language  to  say 
the  allegation  of  the  petition  that  the  work 
was  completed  in  the  manner  prescribed  by 
the  contract  means  it  was  completed  within 
the  time  limited.  Appellants  asked  permis- 
«ion  during  the  progress  of  tbe  trial  to  amend 
■their  answer  in  this  regard,  which  request 
was  denied,  and  that  ruling  Is  now  said  to 
'faave  been  an  abuse  of  Judicial  discretion. 
We  would  not  reverse  the  Judgment  on  that 
.ground,  but,  as  the  case  will  probably  be 
retried,  we  refer  to  the  case  of  Heman  y. 
Gilliam  (Mo.  Sup.)  71  S.  W.  163,  in  which 
it  was  decided  that  where  a  city  ordinance 
directing  an  improvement  fixes  no  time  limit 
for  Its  completion,  but  the  contract  does, 
with  a  proviso  that  the  contractor  shall  suf- 
fer a  per  diem  penalty  if  the  work  extends 
.over  time,  the  tax  bUl  Is  not  void  if  the  im- 
provement is  finished  within  a  reasonable 
time.  That  ruling  is  now  the  law,  and  is 
«onnd  law,  we  think.  The  contract  in  ques- 
tion imposed  a  penalty  of  $5  a  day  on  the 
•construction  company  for  every  day  consum- 
ed in  laying  the  pavement  after  June  8th, 
while  the  ordinance  prescribed  no  time  of 
completion,  and  hence  tbe  case  is  in  all  re- 
spects like  the  one  alxive  cited. 

The  defense  on  which  the  chief  stress  Is 
laid  by  the  appellants  Is  that,  after  the  con- 
tract was  let  to  the  respondent,  an  ordinance 
was  passed  by  the  city  reducing  the  width  of 
the  roadway  to  be  paved,  and  the  consider* 
Atlon  of  this  point  requires  the  statement  of 
-certain  facts  which  transpired  anterior  to 
the  paving  of  the  street  In  1890  William  H. 
'Claggett  and  George  W.  OaU  owned  nearly 
All  the  property  on  both  sides  of  Taylor  ave- 
nue between  St  Louis  and  Ashland  avenues, 
which  was  the  part  of  Taylor  avenue  im- 
proved by  the  respondent.  Some  time  in  that 
year  those  men  asked  permission  of  the  board 
-of  public  improvements  of  the  city  of  St 
Louis  to  lay  a  granitoid  sidewalk  on  each 
side  of  Taylor  avenue  between  said  other 
avenues,  and  permission  to  do  so  was  granted 
them,  the  width  of  the  sidewalks  fixed  at  16 
feet  and  of  the  roadway  at  30  feet.  Thereup- 
on the  owners  laid  the  sidewalks  15  feet  wide, 
and  graded  the  roadway.  In  1891  Claggett 
And  Cale  sold  to  Mrs.  Hutchinson,  one  of  tbe 
Appellants,  the  lot  against  which  the  tax  bill 
In  suit  was  Issued,  and  by  mesne  conveyan- 
-ces  the  title  thereafter  vested  in  her  and  her 
husband,  Albert  J.  Hutchinson.  When  they 
pm'chased,  the  street  was  improved  to  that 
«xtent  and  in  that  way.   This  was  In  contra- 


vention of  a  general  ordinance  of  the  city  of 
St  Louis,  which  provides  that  a  street  60 
feet  wide  shall  have  sidewalks  12  feet  and  a 
roadway  36  feet  wide.  Rev.  Ord.  1901,  c.  15, 
S  599.  When  tl\e  ordinance  ordering  the 
paving  of  the  street  was  enacted,  it  seems 
said  provision  of  the  general  ordinance  was 
observed  and  a  roadway  provided  for  36  feet 
in  width;  and  so  the  contract  was  let  to 
the  respondent,  which  began  to  pave  over 
36  feet  of  the  street.  This  excited  a  remon- 
strance by  the  property  owners  who  had  laid 
their  sidewalks  with  reference  to  a  30-foot 
roadway,  and  at  their  request  and  on  tbelr 
protest  the  municipal  assembly  passed  a 
special  ordinance  making  the  roadway  of 
Taylor  avenue  between  St  Louis  and  Ash- 
land avenues  30  feet  wide  and  its  sidewalks 
15  feet 

It  should  be  remarked  in  this  connection 
that  by  the  contract  between  the  city  and  the 
Hill-O'Meara  Construction  Company  the  pav- 
ing was  let  to  the  construction  company  by 
the  quantity  of  work  done,  and  not  in  bulk, 
or  by  the  linear  foot;  and  so.  It  seems,  bids 
were  taken.  Therefore  it  does  not  appear 
that  the  cost  to  the  property  owners  was  in- 
creased by  this  reduction  of  the  width  of 
the  paving.  But  the  appellants  themselyes 
protested  against  widening  the  roadway. 
The  title  to  the  lot  in  question  was  vested  at 
that  time  solely  in  Sarah  L.  Hutchinson,  but 
both  she  and  her  husband  testified  that  be 
acted  for  her  in  what  was  done  in  regard  to 
the  paving,  and  be  swore  that,  if  the  other 
property  owners  protested  against  the  road- 
way being  widened,  he  did.  Mrs.  Hutchin- 
son testified  on  this  point  that,  when  tbe  con- 
struction company  commenced  making  the 
roadway  wider,  she  objected,  but  only  stat- 
ed her  objection  to  her  husband,  giving  blm 
no  authority  in  the  matter.  She  immediately 
swore,  however,  that  she  left  the  matter  to 
him,  and  did  not  attend  to  it  herself;  that 
it  did  not  make  any  difTerence  to  her  what 
the  width  of  tbe  roadway  was,  only  she  did 
not  want  it  to  come  within  6  feet  of  her  side- 
walk; that  she  knew  they  were  making  the 
roadway  only  30  feet  wide,  and  she  was  sat- 
isfied with  that  width,  but  not  with  the  ma- 
terial of  which  they  were  making  it;  also 
that  her  husband  built  an  apron  to  run  from 
the  sidewalk  to  the  curb.  The  testimony  of 
tbe  api>ellants  shows  conclusively  they  did 
not  object  to  the  width  of  the  pavement,  but 
did  object  to  its  being  Telford  pavement. 
Instead  of  brick.  Tbe  testimony  of  Mrs. 
Hutchinson  likewise  tends  to  prove  they 
Joined  <n  a  protest  against  the  widening  of 
the  roadway.  On  such  evidence  the  court 
submitted  to  the  jury  the  question  of  wheth- 
er appellants  were  estopped  to  defend  against 
the  tax  bill  because  the  pavement  was  30  In- 
stead, of  36  feet  wide,  by  telling  them,  in 
efTect,  that,  if  the  appellants  acquiesced  In 
that  change,  it  constituted  no  defense.  We 
consider  that  ruling  correct.  It  is  plain  from 
appellants'  own  admissions  that  they  did  not 
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want  tbe  roadway  to  be  36  feet  wide,  for  one 
of  tbat  width  would  have  been  extremely 
detrimental  to  their  property,  and  have  In- 
Tolved  the  alteration  of  the  sidewalks  along 
the  avenue.  It  1b  likewise  plain  that  the  only 
objection  made  to  the  work  before  and  while 
it  was  In  progress  was  because  some  of  the 
tot  owners  wanted  a  brick  pavement.  There 
was  ample  evidence  to  go  to  the  Jury  as  to 
whether  appellants  did  not  participate  in 
having  the  ordinance  passed  after  the  con- 
tract had  been  let  by  which  the  width  of 
the  roadway  was  established  at  80  feet,  with 
fall  knowledge  that  the  pavement  respond- 
ent  was  going  to  put  down  would  correspond 
to  said  ordinance.  While  a  property  owner 
may  not  be  precluded  from  setting  up  In  de- 
fense of  a  tax  bill  that  the  improvement 
was  not  made  according  to  the  ordinance  or- 
dering it  by  merely  seeing  the  work  improp- 
erly done  without  protesting,  he  cannot  in- 
duce a  departure  from  the  ordinance  and  con- 
tract by  his  own  acts,  and  then  avail  himself 
of  the  change  to  escape  payment  This  is 
but  an  extension  of  the  general  principle  of 
the  law  of  estoppel,  which  prevents  a  person 
from  Inducing  another  to  take  a  certain 
course,  and  then  claiming  the  course  was  ille- 
gal. In  order  to  defeat  a  demand  based  on  it 
Brick  &  Terra  Cotta  Go.  v.  Hnll,  49  Mo.  App. 
433:  Cross  V.  Kansas  City,  90  Mo.  13,  1  S. 
W.  749,  58  Am.  Rep.  1;  Vaile  ▼.  Indepen- 
dence, 116  Mo.  383,  22  S.  W.  696. 

Appellants  seem  to  rely  on  City  of  Tren- 
ton V.  Ck>lUer,  68  Mo.  App.  483;  bnt  we  find 
nothing  in  that  case  to  show  that  Collier, 
who  defeated  the  action  on  the  ground  that 
the  ordinance  on  which  the  tax  bill  was  based 
had  not  been  followed  In  doing  the  work, 
was  an  active  agent  in  causing  the  work  to 
bo  done  differently. 

For  the  error  noted,  the  judgment  is  re- 
v«-8ed,  and  the  cause  remanded. 

BLAND,  P.  3.,  and  REYBURN,  J.,  concur. 


ADOIjFF  t.  COIiUlCBIA  PRBTZBL  A,  BAK- 
ING CO. 
(Court  of  Appeals  at  St  Lronis,  Mo.    March  17, 
1903.) 

MASTER    AND    SERVANT— INJURIBS    TO    INEX- 
PERIENCED SERVANT— ASSUMPTION  OF  RISK 
-CONTRIBUTORY   NEQLIGBNCE  —  QUESTIONS 
POR    JURY  —  PETITION   —   ALLEGATIONS   OF 
NEGLIGENCE— INSTRUCTIONS. 
1.  Plaintiff,  a  minor  under  18  years  of  age, 
had  been  emnloyed  in  a  bakery  to  do  manual 
labor  and   operate  a  small  pietzel-cutting  ma- 
chine.    She  was  directed  by  her  forewoman  to 
work  at  a  large  dongh-kneading  machine,  which 
was  generally  operated  by  a  skilled  employe, 
in  the  latters  absence.     The  operation  of  the 
machine  was  somewhat  dangerona  for  an  in- 
experienced person,  and  required  the  attention 
of  a  man.    Plaintiff  had  been  previously  warn- 
ed not  to  Dse  the  machine,  and  knew  that  it 
was  dangeroos,  bnt,  on  her  objecting,  she  was 
told   by   her  forewoman   that   if   she   did   not 
obey,  ebe  would  be  discharged,  or  her  wages  re- 
duced, wherenpon  she  attempted  to  operate  the 
machine,  and  in  doing  so  her  hand  was  caught 
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in  the  rollers  and  mashed.  Held,  that  whethez 
plaintiff  assumed  the  risk  of  the  extra  danger 
to  which  she  was  exposed  was  for  the  jury. 

2.  Where  plaintiff,  an  inexperienced  employi 
in  a  bakery,  was  directed  to  operate  a  dongn- 
kneading  machine,  and  placed  her  hand  over 
the  rollers  to  push  the  dongh,  which  had  lodged 
iu  the  trough  before  reaching  the  rollers, 
through  the  machine,  with  the  result  that  her 
hand  was  caught  between  the  rollers,  plaintiff's 
mode  of  operating  the  machine,  or  the  danger 
incident  thereto,  was  not  such  as  to  render  her 
guilty  of  contributory  negligence  as  a  matter 
of  law. 

3.  Where  the  complaint  charged  specific  acts 
of  negligence  with  relation  to  the  machine,  and 
also  charged  that  plaintiff  had  been  ordered  by 
her  forewoman  to  operate  the  machine,  whico 
she  did  only  after  objecting,  and  being  told  that 
if  she  did  not  obejr,  she  would  be  discharged,  the 
petition  was  sufficient  to  support  a  judgment  for 
plaintiff  on  the  ground  that  defendant  was  neg- 
ligent in  orderinz  plaintiff  to  use  the  machine, 
though  such  negligence  was  not  one  of  the  spe- 
cific acts  specified. 

4.  An  instruction  that  It  was  the  duty  of  the 
mastw  using  complex  machinery  to  have  it 
properly  equipped  with  appliances  to  protect 
employes,  and,  if  defendant  was  derelict  In  so 
doing,  such  dereliction  constituted  negligence, 
and  if  the  machine  by  which  plaintiff  was 
injured  was  not  properly  equipped,  and  in  at- 
tempting to  operate  the  same  plaintiff's  hand 
was  caught,  and  by  reason  of  such  defects  her 
injuries  were  caused  or  increased,  nlalntiff  was 
entitled  to  recover^  was  erroneous,  as  not  lim- 
ited to  any  specification  of  negligence  in  the 
e^iuipment  of  the  machine  alleged  In  the  peti- 
tion. 

5.  Where  It  was  alleged  that  the  machine  by 
which  plaintiff  was  injured  was  defective,  in 
that  no  shift  was  provided  to  throw  the  belt 
which  ran  the  macnine  from  the  tight  to  the 
loose  pulley,  and  on  the  trial  the  court  permit- 
ted evidence  as  to  the  difficulty  the  engineer 
experienced  in  stopping  the  machine  after  plain- 
tiffs arm  was  caught  therein,  on  the  theory  that 
the  evidence  was  competent  as  to  the  extent  of 
the  Injury,  Instructions  that  defendant's  failure 
to  have  a  shift  to  throw  the  belt  was  not  such 
an  act  of  negligence  as  entitled  plaintiff  to  re- 
cover, and  that  the  evidence  admitted  was  to 
be  considered  only  on  some  other  ground  of 
negligence,  and  that  defendant's  failure  to  have 
such  shift  was  not  the  proximate  cause  of 
plaintiff's  injury,  and  that  the  jury  should  dis- 
regard such  evidence,  were  inconsistent  and 
misleading. 

Appeal  from  St.  Louis  Circuit  Court;  Wm. 
Zacbrits,  Judge. 

Action  by  Lena  AdoUF  against  the  Colum- 
bia Pretzel  &  Baking  Company.  From  a 
judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed. 

W.  C.  &  J.  C.  Jon^s,  for  appellant  Toung 
&  Ruler,  for  respondent 

Statement  of  Facts  and  Opinion. 

OOODE,  J.  Plaintiff,  Lena  Adolff,  was 
employed  in  the  year  1900  In  the  bakery  of 
the  defendant,  the  Columbia  PretSel  &  Bak- 
ing Company,  and  bad  been  employed  there 
for  10  months  prior  to  the  time  she  met  with 
the  accident  complained  of  in  this  action. 
Said  accident  occurred  May  7th  In  that  year, 
when  the  plaintiff  was  a  minor,  not  quite  18 
years  of  age. 

A  dough  rolling  or  kneading  me  chine  was 
used  In  the  bakery,  and  was  operated  by  a 
skilled  employ^,  called  the  "baker";   it  be- 
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Ing  a  machine,  aa  the  testimony  tends  to 
ahow,  requiring  the  attention  of  a  man,  and 
sometrhat  dangeroua  for  an  nnsklllful,  inex- 
perienced person  to  use.  The  machine  con- 
sisted of  two  iron  rollers  about  3  feet  long 
and  10  inches  In  diameter,  one  set  above  the 
other  at  a  distance  which  could  be  changed 
according  to  the  thiclcness  of  dough  desired; 
but  they  were  usually  set  about  an  inch  or 
an  Inch  and  one-half  apart.  Back  of  these 
rollers  was  a  wooden  trough  as.  wide  as  they 
were  long,  set  at  a  steep  incline  towards  the 
rollers,  in  which  the  dough  was  placed,  and 
down  which  it  slid  to  the  rollers,  passed  be- 
tween them,  and  came  out  rolled  or  kneaded 
Into  a  trough  Immediately  In  front,  whence 
It  was  taken  and  either  rerolled  or  carried  to 
another  machine  to  be  cut  into  pretzels, 
loaves,  or  other  forms  of  bread.  The  rollers 
were  turned  by  two  cogwheels  running  into 
each  other,  and  turned  by  a  pulley,  on  which 
ran  a  belt  that  was  connected  at  its  other 
end  with  a  shaft  rotated  by  steam  power,  as 
was  all  the  machinery  In  the  bakery.  There 
were  both  a  loose  and  a  tight  pulley,  but  no 
shift  to  throw  the  tight  pulley  onto  the  loose 
one;  and  in  fact  there  seems  to  have  been 
a  nail  driven  in  the  tight  pulley  to  prevent 
the  belt  from  working  onto  the  loose  one. 
The  result  was  that,  to  stop  the  rollers,  the 
steam  had  to  be  shut  olT. 

Plaintiff,  although  she  had  been  employed 
In  the  bakery  for  ten  months  before  she  was 
hurt,  had  never  worked  at  this  machine,  but 
.  had  worked  two  months  on  a  smaller  pretzel- 
cutting  machine,  different  In  its  construction 
and  operation  from  the  one  that  hurt  her; 
and  before  that  time  had  done  manual  labor. 
There  was  testimony  that  on  two  occasions 
before  the  accident,  she  had  gone  to  the  roll- 
ing machine  to  get  the  rolled  dough,  but  had 
been  Interfered  with  by  the  baker  before  she 
rolled  It  There  was  testimony  also  that  she 
knew  the  machine  was  dangerous,  and  had 
been  warned  to  stay  away  from  it  Her  tes- 
timony—and It  la  corroborated  by  that  of 
other  witnesses— Is  that  early  in  the  morning 
of  the  accident  she  was  told  by  the  fore- 
woman In  charge  of  the  girls  in  the  room  to 
get  some  dough  from  the  rolling  machine,  or 
to  roll  some  dough.  This  command  was  giv- 
en to  her  for  the  reason  that  the  baker  who 
had  charge  of  that  machine  had  left  the  bak- 
ery some  moments  before,  and  the  hands 
were  out  of  dough.  The  plaintiff  remonstrat- 
ed against  the  order,  saying  she  was  afraid 
to  try  to  run  dough  through  the  machine,  but 
was  told  by  the  forewoman,  Annie  Meisen- 
bach,  that,  if  she  did  not  obey,  she  would 
be  discharged,  or  her  wages  cut  down,  as  the 
plaintiff  testified,  though  the  forewoman  de- 
nied giving  any  such  order,  and  swore  that 
plaintiff  went  voluntarily  to  the  machine,  in 
disregard  of  instructions  theretofore  given  to 
stay  away  from  it  On  tills  point  the  evi- 
dence Is  quite  conflicting.  At  all  events, 
plaintiff  attempted  to  roll  a  lump  of  dough 
through  the  machine,  but  it  stuck  or  lodged 


on  the  floor  of  the  wooden  trough  before 
reaching  the  rollers,  and,  to  force  it  through. 
plaintiff  put  her  left  hand  over  the  top  of  the 
rollers,  and  pushed  the  dough  towards  them. 
with  the  result  that  her  hand  was  caugbt  be- 
tween the  rollers,  and  so  badly  mashed  to 
four  inches  above  her  wrist  that  the  flesh 
was  loosened  from  the  bones,  and  her  thumb 
had  to  be  amputated. 

The  acts  of  negligence  charged  in  the  pe- 
tition are  that  no  rules  were  posted  In  the 
establishment  prescribing  the  duties  and  reg- 
ulating the  conduct  of  the  employes;  that  an 
Incompetent  person  and  one  of  Intemi>erate 
habits  was  put  in  charge  of  the  steam  dough 
roller;  that  the  machinery  was  not  properly 
made  and  covered;  that  there  was  no  ap- 
pliance whereby  the  belt  might  be  thrown  off 
the  tight  pulley,  so  as  to  stop  the  rollers  in 
case  of  accident;  that  the  forewoman,  know- 
ing the  machine  was  dangerous  to  operate  by 
one  unfamiliar  with  It,  gave  the  command 
aforesaid  to  plaintiff  to  get  dough  from  it 
in  obeying  which  order  plaintiff,  on  account 
of  her  inexperience,  received  the  injuries  re- 
cited. The  answer  contahis  a  general  de- 
nial, a  plea  that  plaintilTs  injuries  were  due 
to  her  own  negligence,  and  that  she  kne'w  of 
the  danger  incident  to  oi>eratlng  the  roller 
when  she  undertook  to  use  it 

At  the  instance  of  the  plaintiff  the  court 
gave  8  instructions,  at  the  Instance  of  the 
defendant  19,  and  of  Its  own  moticm  4—31  in 
alL  Five  others  requested  by  defendant 
were  refused,  besides  an  Instruction  In  the 
nature  of  a  demurrer  to  plaintiff's  case  at  the 
close  of  her  evidence.  The  verdict  was  In 
plalntifTs  favor.  Her  damages  were  assess- 
ed at  $3,000.  Judgment  was  entered  for  that 
sum,  and  an  appeal  taken  to  this  court 

Three  reasons  are  assigned  by  the  defend- 
ant why  the  demurrer  to  plaintiff's  case 
should  have  been  sustained,  and  they  are  as 
follows:  First  Whatever  danger  there  was 
In  using  the  machine  was  necessarily  Incident 
to  Its  operation,  and  was,  namely,  that  the 
operator  might  permit  his  hand  to  be  drawn 
between  the  rollers.  But  this  risk  lay  open 
to  observation,  and  was  as  well  known  to 
the  plaintiff  as  to  any  one  else.  Therefore, 
when  she  undertook  to  use  it  she  assumed 
the  risk  of  injury  incident  to  its  use.  Sec- 
ond. The  injury  to  the  plaintiff  was  conclu- 
sively shown  by  all  the  evidence  to  be  the 
result  of  her  own  negligence  in  permitting 
her  hand  to  be  drawn  between  the  rollers. 
Third.  None  of  the  acts  of  negligence  alleged 
was  proven.  The  evidence  shows  without 
conflict  the  rolling  machine  was  In  perfect 
condition,  except  that  It  bad  no  shift  to 
change  the  belt  from  the  tight  pulley  to  the 
loose  one,  which  deflclency  had  nothlog  to 
do  with  causing  plaintiff's  injury,  as  the 
court  below  charged;  that  the  machine  was 
of  the  kind  commonly  used  for  Icneading 
dough,  and,  being  in  good  repair,  no  negli- 
gence of  the  defendant  can  be  predicated  on 
the  score  of  furnishing  an  improper  or  defect- 
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iTe  appliance.  Of  those  argumentB  In  their 
order. 

The  first  one  Invokes  the  doctrine  of  as- 
Bomptlon  of  risk  by  a  servant,  as  to  which 
the  caaes  are  more  unsatlsfactoTy  and  con- 
flicting than  they  are  In  reference  to  any 
other  rule  bearing  on  liability  for  personal 
Injnrlea.  One  writer,  after  arraying  the 
opinions  of  most  Anglo-Saxon  courts  of  last 
resort  on  the  subject,  declares  their  net  re- 
sult la  "a  veritable  chaos  of  conflicting  prec- 
edents." 31  Am.  Law  Beview.  667.  This 
conflict  exists  among  the  English  as  well  as 
the  American  precedents.  O'Maley  ▼.  Oas- 
llght  Co.,  47  li.  R.  A..  161,  note,  page  162. 
And  the  Missouri  decisions  touching  the  rule 
have  been  criticised  as  exceptionally  fluctu- 
ating and  inconsistent  Umberg  v.  Olen- 
wood  Lnmber  Co.,  49  L.  B.  A.  1,  notes  on 
pages  44  and  61.  These  observations  are 
made  without  a  thought  of  attempting  the 
elucidation  of  thia  vexed  topic,  bat  to  draw 
attention  to  the  difficulties  which  beset  a 
court  In  dealing  with  a  controversy  involving 
it,  wherein  both  parties  can  cite  plenty  of 
precedents  to  support  their  respective  posi- 
tions. We  shall  take  notice  of  general  prin- 
ciples only  so  far  as  a  reference  to  them 
promises  to  help  in  the  endeavor  to  collect 
from  the  discordant  decisions  rules  to  guide 
OS  In  the  disposition  of  the  case  In  hand. 

The  important  facts  to  be  seized  In  con- 
sidering the  defense  of  assumption  of  risk, 
as  raised  by  the  demurrer  to  the  plaintltTs 
evidence  in  this  case,  are  that  operating  the 
doagh  machine  was  outside  the  scope  of 
ptalntlfTs  original  contract  of  employment, 
and  the  extra  hazard  of  that  task  was  not 
compensated  by  her  ordinary  wages.  No  com- 
pensation was  paid  or  agreed  to  be  paid  her 
for  the  extra  risk  which  she  was  coerced  to 
ondertake  by  fear  of  losing  the  wages  she 
was  receiving  for  less  dangerous  work;  and, 
Instead  of  taking  the  risk  voluntarily,  and  of 
her  own  motion,  she  quailed  before  the  dan- 
ger, and  yielded  to  the  forewoman's  com- 
mand, onder  the  Influence  of  a  threat  to  dis- 
charge her.  On  those  facts  we  decline  to 
bold  that  as  a  necessary  legal  conclusion, 
she  assumed  the  risk,  either  by  an  agree- 
ment express  or  Implied,  or  on  the  theory  of 
the  maxim,  "Volenti  non  fit  Injuria"— that  to 
which  a  person  assents  is  not  esteemed  In 
law  an  injury.  The  defense  of  assumption 
of  risk,  whether  in  actions  between  master 
and  servants  or  other  parties,  must  be  found- 
ed on  a  contract  and  tested  by  the  principles 
of  contract  law;  or,  If  there  was  no  contract 
relationship  between  the  parties  which  In- 
cluded the  fatal  hazard,  on  said  maxim, 
which  embraces  assent  Induced  by  other 
causes  as  well  as  by  contracts.  That  a  par- 
tlcnlar  risk  was  assumed  by  an  employe  may 
logically  result  from  the  -contract  of  employ- 
ment, by  which,  in  accepting  service,  he  ac- 
cepted at  the  same  time  the  ordinary  has- 
ards  of  the  service  for  a  compensation  made 
proportionate  to  them.    A  contract  of  that 


sort  is  expressed  by  parties  now  and  then, 
but  is  more  frequently  raised  by  implication 
of  law;  and  in  many  Instances  such  an  im- 
plication Is  warranted,  in  some  measure,  by 
the  facts  of  the  hiring.  Devltt  v.  Railroad, 
50  Mo.  302;  Hare  v.  Mclntlre,  82  Me.  240.  19 
Atl.  453,  8  L.  R.  A.  450,  17  Am.  St  Rep.  476; 
Railway  Co.  v.  Fort,  17  WalL  553,  21  L.  Ed. 
739;  Hough  v.  Railroad,  100  U.  S.  218,  25 
L.  Ed.  612;  Gardner  v.  RaUroad.  150  U.  S. 
349,  14  Sup.  Ct  140.  87  L.  Ed.  1107;  Rail- 
way V.  Babcock,  154  U.  S.  190,  14  Sup.  Ct 
978,  38  li.  Ed.  958;  Railroad  v.  O'Brien,  161 
U.  S.  451.  16  Sup.  Ct  618,  40  L.  Ed.  766; 
Snow  v.  Railroad,  8  Allen,  441;  Ballroad  Co. 
V.  Young,  1  C.  C.  A.  428,  49  Fed.  723;  Inder- 
maur  v.  Dames,  U  R.  1  C.  P.  274.  Certainly, 
the  evidence  before  us  does  not  make  good 
beyond  dispute  the  defense  of  assumed  risk 
on  the  hypothesis  of  an  agreement  by  which 
the  plalntlir  assented  to  the  extra  hazard, 
but  rather  tends  to  show  the  risk  was  not 
within  the  purview  of  the  original  hiring, 
nor  taken  into  account  in  fixing  plaintiff's 
wages.  Neither  Is  there  proof  of  a  special 
agreement  In  reference  to  the  work  in  the 
course  of  which  the  accident  happened. 

But  to  m,ake  the  doctrine  of  assumption  of 
risk  relevant,  some  evidence  that  plaintiff  as- 
sented to  the  risk  by  contract,  express  or  Im- 
plied, is  required,  unless  the  plaintiff'  acted 
spontaneously,  or  at  least  with  the  concur- 
rence of  her  own  wlU,  in  attempting  to  use 
the  dough  roller.  That  Is  to  say,  In  default 
of  evidence  of  an  agreement  about  the  mat- 
ter, the  defendant  must  rely  on  the  maxim 
above  stated  as  a  foundation  for  the  defense 
of  assumed  risk.  .Miner  v.  Railroad,  153 
Mass.  .S98.  26  N.  E.  994;  Brewer  v.  Railroad 
Co.,  124  N.  y.  59,  26  N.  E.  324,  11  L.  R.  A. 
483,  21  Am.  St  Rep.  647;  Mellor  v.  Mfg.  Co., 
150  Mass.  362,  23  N.  B.  100.  S  L.  R.  A. 
792;  Railroad  v.  Barber,  6  Ohio  St  641.  67 
Am.  Dec.  312;  Louisville,  etc.,  Ry.  Co.  v. 
Conroy,  63  Miss.  562,  56  Am.  Rep.  835;  Mun- 
dle  V.  Mfg.  Co.,  86  Me.  400,  80  Atl.  16; 
James  v.  Rapides  (La.)  23  South.  460.  44  L. 
R.  A.  33;  Thomas  v.  Quartermalne,  L.  R.  18 
Q.  B.  Dlv.  685.  Cases  may  be  found  which 
hold  a  servant  assents  to  the  greater  risk 
when  he  obeys  an  order  to  do  work  Involv- 
ing it  on  the  theory  that  yielding  to  the  com- 
mand, though  reluctantly,  waives  any  claim 
of  compensation  for  a  resultant  injury.  But 
those  decisions  strike  as  as  unsound,  for  the 
waiver  of  a  substantial,  as  distinguished 
from  a  formal,  right,  must  like  other  agree- 
ments, be  supported  by  a  consideration,  or  It 
is  nonenforceable.  Fulkerson  v.  Lynn,  64 
Mo.  App.  649;  Haseltlne  v.  Ausherman,  87 
Mo.  410;  Fairbanks-Morse  Co.  v.  Baskett  (St 
L.)  71  S.  W.  1113.  Moreover,  the  rule  regard- 
ing presumed  assent  to  a  risk  is  modified  In 
the  case  of  an  inexperienced  employ^  lacking 
full  comprehension  of  the  danger,  who  receiv- 
ed assurances  from  an  experienced  superior 
that  the  work  might  be  safely  done,  as  such 
an  employ^  has  the  right  to  rely  somewhat 
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on  the  knowledge  and  Jndgment  of  hia  em- 
ployer or  superintendent.  And  the  facts 
may  warrant  an  Inexperienced  employe  in 
taking  a  positive  order  to  perform  a  task  as 
an  implied  assurance  that  it  can  be  safely 
performed,  although  the  employ6  la  appre- 
hensive of  injury.  If  a  servant  attempt  a 
perilous  task  under  protest,  and  for  fear  ot 
losing  his  employment,  full  voluntary  assent 
to  incurring  the  danger  Is  displaced  to  some 
extent  by  compulsion;  and  in  this  state,  as 
well  as  according  to  many  modem  decisions 
In  other  jurisdictions,  the  question  of  wheth- 
er the  risk  was  assumed  is  then  for  the  Jury. 
Kecgan  y.  Kavanaugh,  62  Mo.  230;  Rowland 
V.  Railroad,  20  Mo.  App.  463;  Larson  v.  Min- 
ing Co.,  71  Mo.  App.  512;  Cox  v.  Granite 
Co.,  39  Mo.  App.  424;  Steel  Co.  v.  Schyman- 
owski,  162  lU.  450,  44  N.  E.  876.  As  the  com- 
mand in  this  case  was  accompanied,  accord- 
ing to  the  testimony  for  the  plaintlfT,  with  a 
threat  of  discharge,  It  was  properly  left  to 
the  Jury  to  say  whether  plaintiff,  in  obeying 
that  command,  assumed  the  risk  of  the  ex- 
tra danger  to  which  she  was  exposed.  Shor- 
tel  V.  St.  Joseph,  104  Mo.  114,  16  S.  W.  397, 
24  Am.  St.  Rep.  317;  Fogus  v.  Baibroad,  60 
Mo.  App.  250;  Patterson  v.  Railroad,  76  Pa. 
380,  18  Am.  Rep.  412;  Penn.  Co.  v.  Lynch, 
90  111.  333;  Chicago,  etc.,  Ry.  Co.  v.  Clark. 
11  III.  App.  104;  Sanders  v.  Barker,  6  Times 
L.  Rep.  324;  Yarmouth  v.  France,  L.  R.  19 
Q.  B.  DlT.  647;  Goldthwalt  v.  Railroad,  160 
Mass.  554,  36  N.  E.  486;  Richmond,  etc.,  Ry. 
Co.  V.  Norment,  84  Va.  172,  4  S.  E.  211,  10 
Am.  St.  Rep.  827;  Railway  Co.  v.  Adams, 
105  Ind.  151,  6  N.  B.  187;  Brazil  Coal  Co.  v. 
Hoodlet,  129  Ind.  327,  27. N.  E.  741;  Tagg  ▼. 
McGedrge,  155  Pa.  368,  26  AtL  671,  86  Am. 
St  Bep.  889. 

Some  of  those  cases  regard  the  defense, 
when  it  is  raised  on  facts  like  we  have  here, 
as  one  of  contribntory  negligence,  and  as  de- 
pending on  the  Imminency  of  the  peril.  We 
venture  the  comment  that  this  is  theoretical- 
ly erroneous,  even  If  practically  harmless; 
for,  if  the  risk  was  assumed,  the  defense  is 
complete,  whether  the  danger  was  imminent 
or  remote,  and  whether  the  servant  was  cau- 
tious or  careless.  But  if  the  risk  was  not 
assumed  in  a  binding  manner,  the  question 
of  contributory  negligence  arises,  to  be  de- 
termined by  the  test  of  whether  the  plaintiff 
exercised  ordinary  care. 

The  assumption  of  a  risk  appears  to  in- 
volve the  fact  (shown  by  testimony  or  In- 
ferred from  circumstances)  of  comprehension 
that  a  peril  is  to  be  encountered,  and  willing- 
ness to  encounter  It;  that  is  to  say.  a  posi- 
tive exercise  of  volition  In  the  form  of  as- 
sent to  the  risk.  Negligence,  on  the  con- 
trary, arises  from  negative  mental  states  like 
Ignorance,  unsklllfulness,  or  lack  of  caution. 
But  eminent  courts  and  Jurists  have  regard- 
ed the  two  doctrines  of  assumption  of  risk 
and  contributory  negligence  as  different 
names  for  the  same  thing,  and  have  treated 
the  defense  according  to  the  law  of  torts, 


rather  than  that  of  contracts.  Thorpe  v. 
Railway,  89  Mo.  650,  2  S.  W.  3,  58  Am.  Rep. 
120;  Alcorn  v.  Railroad  Co.,  108  Mo.  81.  18 
S.  W.  188;  McMuUen  v.  RaUway  Co.,  60  Mo. 
App.  231;  Rush  v.  Railway  Co.,  36  Kan.  129. 
12  Pac.  582;  Rlttenhouse  v.  Railway  Co.. 
120  N.  C.  544,  26  S.  E.  022;  O'Rorke  t.  Rail- 
road Co.  (C.  C.)  22  Fed.  189.  In  the  present 
case  it  Is  Immaterial  which  theory  is  right, 
as  both  defenses  were  interposed  and  sab- 
mitted  to  the  Jury. 

It  is  urged  that  the  case  of  Nugent  v.  Mill- 
ing Co.,  131  Mo.  241,  33  S.  W.  428,  Is  like 
this  one,  and  should  control  It  The  cases 
are  alike  in  the  drcuqistance  that  both  plain- 
tiffs got  their  hands  mashed  between  rollers, 
but  are  unlike  In  every  btber  respect  On 
reading  the  opinion,  it  will  be  noticed  that 
the  case  shown  by  Nngent's  evidence  was  en- 
tirely different  from  the  one  stated  in  his 
petition.  His  petition  stated  that  the  i>ar- 
ticular  work  in  the  performance  of  which  he 
was  hurt  was  not  the  work  for  which  he  was 
employed,  bnt  was  extrahazardous,  as  the 
manager  of  the  mlllUig  company  knew  when 
he  ordered  it  done.  That  was  a  case  similar 
to  this.  But  the  evidence  showed  Nugent 
was  injured  in  the  course  of  his  regular  em- 
ployment, and  in  doing  work  which  he  bad 
been  doing  for  six  months;  not  an  outside 
task,  under  a  special  order.  The  opinion 
says:  "The  work  plaintiff  was  required  to 
do  vras  not  extrahazardous,  as  alleged  In  his 
petition,  but  according  to  his  own  language, 
was  the  work  be  was  employed  to  perform. 
*  *  *  Thus  the  question  of  Inexperience 
on  the  part  of  the  plaintiff  and  extradang;er- 
ous  woik  performed  are  out  of  the  case  as 
charged  against  the  defendant  on  plalntlfTs 
own  showing."  In  the  Harff  Case,  168  Mo. 
808,  67  S.  W.  676,  which  Is  Cited  also  as  a 
controlling  authority,  the  gist  ot  the  decision 
was  that  the  plaintiff  risked  a  danger  not 
only  obvious,  but  imminent  and  threatening, 
and  therefore  could  not  recover.  There  are 
remarks  in  the  opinion  which  look  like  the 
Judgment  was  based  on  the  doctrine  of  as- 
sumption of  risk,  but  the  controlling  and  de- 
cisive fact  was  that  Harff  exposed  himself  to 
imminent  and  glaring  peril,  which  shows  the 
decision  was  rested  on  his  contributory  neg- 
ligence. Some  witnesses  swore  the  plaintiff 
in  this  case  voluntarily  atempted  to  use  the 
roller,  not  only  without  any  command  being 
given  to  her,  but  against  express  warning; 
and  the  testimony  as  a  whole  required  that 
the  question  of  whether  she  assumed  the 
risk  be  referred  to  the  Jury.  Lueey  v.  Hanni- 
bal Oil  Co.,  129  Mo.  32,  31  S.  W.  340;  Barry 
V.  Railroad,  98  Mo.  62,  11  S.  W.  308,  14  Am. 
St  Bep.  610. 

We  will  next  consider  the  second  reason 
assigned  by  the  defendant  why  the  demurrer 
to  plalntlfTs  case  should  have  been  granted, 
namely,  that  plaintiff's  own  testimony  shows 
she  was  guilty  of  negligence  in  operating  the 
roller,  which  contributed  to  or  caused  ttie 
injury.    Two  arguments  are  made  in  gup- 
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port  of  this  contention— that  she  was  negli- 
gent In  encountering  peril  wtalcli  was  ap- 
parent and  obvlons,  tbe  danger  of  operating 
the  machine  being  as  plain  to  her  as  to  any 
one  else,  and  that  she  was  negligent  likewise 
In  the  nnshlllfnl  mode  In  which  she  operated 
It.  In  answer  to  the  first  argument  we  state 
again  that  the  Issue  of  an  employe's  negli- 
gence In  taking  an  unusual  risk  which  arises 
In  the  course  of  bis  work  (If  the  defense  Is 
regarded  as  sounding  In  tort)  depends  on 
whether  the  danger  incurred  was  so  threaten- 
ing and  apparent  that  a  man  of  common  pru- 
dence wonld  haye  been  deterred  by  it.  If  it 
was,  the  employe  was  guilty  of  contributory 
negligence,  and  cannot  recover  for  an  injury 
suffered;  otherwise  his  action  Is  not  barred. 
Doyle  T.  Railroad,  140  Mo.  1,  41  S.  W.  255; 
O'Mellia  T.  Railroad,  115  Mo.  205,  21  S.  W. 
503;  Hamilton  v.  Coal  Co.,  108  Mo.  364,  18 
8.  W.  977;  Alcorn  t.  Railroad,  108  Mo.  81, 
18  8.  W.  188;  Boeder  y.  Railroad,  100  Mo. 
681,  IS  S.  W.  714,  18  Am.  St.  Rep.  724;  Huhn 
V.  Railroad.  92  Mo.  447,  4  S.  W.  937;  Blanton 
T.  Dold.  109  Mo.  75,  18  8.  W.  1149;  Settle 
▼.  Railroad,  127  Mo.  330,  30  S.  W.  125,  48 
Am.  St  Rep.  633;  Herbert  v.  Shoe  Co.,  00 
Mo.  App.  305;  Smith  y.  Coal  Co.,  75  Mo. 
App.  77.  That  rule  obtains  because  a  serv- 
ant Is  only  bound  to  use  ordinary  care,  and. 
If  he  does  what  men  of  common  prudence  do 
In  Hke  circumstances,  he  stands  acquitted  of 
negligence.  Francis  t.  Railroad,  127  Mo. 
658,  28  S.  W.  842,  80  8.  W.  129;  Railway  Co. 
V.  Teargin,  supra;  Railroad  Co.  v.  Mares, 
123  U.  S.  710,  8  Sup.  Ct.  321,  81  L.  Ed.  206. 
In  this  case,  while  there  was  danger  to  a 
novice  In  operating  the  roller,  we  cannot  de- 
clare that,  as  a  necessary  legal  inference,  the 
danger  was  so  great  that  no  person  of  com- 
mon prudence  would  have  Incurred  it;  but 
must  hold,  on  the  contrary,  it  was  a  question 
for  the  jury  to  answer  whether  the  plaintiff 
was  guilty  of  contributory  negligence.  Nei- 
ther do  the  facts  show  so  positively  as  to  ex- 
clude every  other  rational  inference  that  the 
plaintiff's  negligence  in  her  mode  of  using 
the  machine  caused  her  hand  to  be  caught. 
Plaintiff  was,  as  stated,  inexperienced,  and 
there  is  testimony  that  the  machine  required 
experience,  skill,  and  strength.  The  issue  of 
her  negligence  in  this  regard,  as  well  as  the 
other,  was  properly  referred  to  the  Jury. 

The  third  reason  assigned  why  the  plain- 
tiff should  have  been  nonsuited  Is  that  no  act 
of  negligence  charged  In  the  petition  was 
made  good  by  the  proof,  but  that  the  plain- 
tiff recovered  on  a  ground  not  pleaded,  to 
wit.  the  command  given  by  the  forewoman. 
It  may  be  conceded  that,  so  far  as  the  evi- 
dence shows,  the  kneading  machine  was  of 
the  kind  commonly  used  in  bakeries,  was  In 
good  order,  and  free  from  defects— at  least 
from  any  which  caused  the  plaintiff's  hand 
to  be  canght,  or  had  anything  to  do  with  ber 
Injury,  except  that  It  might  have  been  less 
severe  if  there  had  been  a  shift  to  throw 
the  belt  off  the  tight  pulley.    But  this  defect. 


If  It  was  one.  Is  not  to  be  regarded  In  dis- 
cussing the  demurrer,  because  the  circuit 
court  took  it  out  of  the  case  by  an  Instruc- 
tion that  It  had  nothing  to  do  with  the  acci- 
dent, as  It  also  excluded  proof  of  the  alleged 
employment  of  an  Intemperate  baker.  If  de- 
fendant Is  responsible  for  the  Injury,  It  Is 
because  of  the  command  given  by  the  fore> 
woman  to  the  plaintiff  to  get  dough,  or  roll 
some  dough;  and  It  is  Immaterial  which 
words  were  used,  because  the  meaning  was 
the  same,  as  plaintiff  had  to  roll  the  dough 
through  the  machine  to  comply  with  the  or- 
der. Defendant  Insists  that  said  command  is 
not  one  of  the  acts  of  negligence  specified  In 
the  petition,  and  It  Is  true  there  is  an  enumer- 
ation of  negligent  acts  which  does  not  em- 
brace It.  But  further  on  the  petition  states 
with  particularity  all  the  circumstances  con- 
nected with  the  order,  and  plaintiff's  reluc- 
tant obedience  when  she  was  threatened  with 
the  loss  of  her  position.  Those  allegations 
are  sufficient  to  charge  the  defendant  with 
negligently  ordering,  and.  In  a  sense,  forcing, 
the  plaintiff  to  use  the  roller,  and  sufficient 
to  let  In  evidence  as  to  whether  said  negli- 
gence was  the  proximate  cause  of  her  injury. 
What  we  have  said  above  disposes  of  tbe 
contention  that  the  plaintiff  did  not  make  out 
a  prima  facie  case,  but  we  have  now  to  deal 
with  certain  minor  assignments  of  error  com- 
mitted in  ruling  on  the  Instructions.  The. 
given  instructions  are  so  numerous  and 
lengthy  that  we  cannot  recitt  them  all  and 
consider  each  one  separately.  Besides  being 
too  nmnerous,  they  were  to  some  extent  in- 
consistent and  misleading.  Two  of  the  in- 
structions for  the  plaintiff  were  as  follows: 
"The  court  instructs  the  jury  that  it  Is  the 
duty  of  an  employer  using  dangerous  and 
complex  machinery  to  have  it  properly  equip- 
ped with  proper  appliances  to  protect  its 
employgs,  and.  If  the  Jury  believe  and  find 
from  the  evidence  that  the  defendant  In  this 
case  was  derelict  in  so  doing,  then  such  dere- 
liction constitutes  negl^nce  on  Its  part" 
"Tbe  court  Instructs  the  Jury  that  If  they 
believe  and  find  from  the  evidence  In  Oils 
case  that  the  dough  roller  mentioned  In  the 
evidence  was  not  properly  and  safely  equip- 
ped, and  that  in  attempting  to  run  and  oper- 
ate the  same,  under  the  conditions  mentioned 
in  the  other  instructions  given  herein,  the 
plaintiff's  hand  was  caught  In  said  machine, 
and  that  by  reason  of  such  defect  her  inju- 
ries were  caused  or  Increased,  and  that,  if 
said  dough  roller  machine  had  been  properly 
equipped,  the  plaintiff  could  have  saved  her- 
self from  said  Injuries,  or  decreased  the  ex- 
tent thereof,  the  jury  will  find  for  the  plain- 
tiff In  such  sum  as  will  compensate  plaintiff 
for  the  said  injuries  caused  or  increased  by 
such  defect  in  the  said  steam  dough  roller, 
If  you  find  that  there  was  a  defect."  The 
first  of  those  instructions  was  too  general.  It 
contained  no  reference  to  any  specification 
of  negligence  stated  in  the  petition,  but  left 
It  to  the  jury  to  find  the  defendant  guilty  of 
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negligence  becanse  of  anything  In  tbe  equip- 
ment of  the  dough  machine  which  they  hap- 
pened to  think  was  defective,  though  It  may 
have  had  nothing  to  do  with  plaintiff's  in- 
Jury,  nor,  indeed,  have  been  named  as  a 
cause  of  the  accident  The  same  criticism 
applies  to  the  second  Instruction.  Both  were 
faulty  In  not  hypothecating  the  particular 
acts  of  negligence  alleged,  but  instead  leav- 
ing It  to  the  Jury  to  find  a  verdict  for  the 
plaintiff  on  account  of  some  equipment  or 
appliance  they  might  conclude  the  dough 
roller  lacked,  whether  that  particular  defi- 
ciency was  proven  to  be  the  cause  of  the  In- 
Jury  or  not.  In  truth  there  was  slight.  If 
any,  evidence  to  show  the  accident  resulted 
from  the  machine  being  improper  or  de- 
fective. 

Several  Instnictlons  given  on  behalf  of  the 
defendant  were,  we  think,  too  favorable  to  It 
In  regard  to  plalntllTs  assumption  of  risk, 
and  ought  to  be  modified  If  the  case  Is  tried 
again.  In  one  Instruction  the  Jury  were 
told  that  the  failure  of  the  defendant  to  have 
a  shift  to  throw  the  belt  which  ran  the  dough 
roller  from  the  tight  pulley  to  the  loose  one 
was  not  such  an  act  of  negligence  as  to  en- 
able the  plaintiff  to  recover,  and  that  the 
evidence  on  that  subject  was  only  sabmltted 
for  the  consideration  of  the  Jury  In  the 
event  they  found  the  defendant  was  guilty 
of  other  negligence  which  caused  her  inju- 
ry. In  connection  with  that  Instruction,  it 
is  appropriate  to  notice  a  ruling  of  the  court 
on  some  evidence  offered  In  regard  to  the 
difficulty  the  engineer  experienced  In  stop- 
ping the  machinery  while  plaintiff's  arm  was 
between  the  rollers.  That  testimony  was 
objected  to  by  the  defendant,  and  the  plain- 
tiff's counsel  insisted  it  was  competent  be- 
canse the  petition  charged  the  machinery 
was  not  properly  equipped,  and  because  the 
engineer  could  not  stop  the  roller,  except  by 
shutting  off  the  steam,  on  account  of  there 
being  no  shift.  The  court  overruled  the  ob- 
jection for  the  reason  that  the  evidence  might 
go  to  the  extent  of  the  Injury,  as  showing 
that.  If  her  band  could  have  been  extri- 
cated at  once,  the  Injury  might  have  been 
less.  But  the  court  gave  another  Instruction 
at  the  request  of  the  defendant.  In  which  the 
Jury  were  told  the  negligence  of  the  defend- 
ant in  failing  to  have  an  appliance  whereby 
the  belt  could  be  thrown  off  the  tight  pulley 
was  not  the  proximate  cause  of  plaintiff's  In- 
Jury,  afforded  no  basis  for  recovery,  and  that 
the  Jury  should  disregard  any  evidence  tend- 
ing to  prove  such  an  appliance  was  not  main- 
tained. Those  rulings  were  Inconsistent,  and 
may  have  been  misleading.  In  fact  the  case 
was  overinstructed,  and  the  mass  of  charges 
given  to  the  Jury,  we  think,  tended  rather  to 
obscure,  than  to  clarify,  the  issues. 

For  the  errors  mentioned,  the  Judgment 
will  be  reversed,  and  the  cause  remanded  to 
be  retried.    It  is  so  ordered. 

BLAND.  P.  J.,  and  BBYBURN,  J.,  concur. 
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(Court  of  Appeals  at  St  Louis,  Mo.    March  17. 
1903.) 

BSNEiFICIART    ASSOCIATIONS— FORRION    COM- 

PANIES-ANBWSRS   IN  APPLICATION— 
WAIVBBr-SUICIDB— BVIDBNCB. 

1.  Foreign  as  well  as  domestic  fraternal  ben- 
eficiary associations  are  exempt  from  the  gen- 
eral insurance  laws;  Rev.  St  1S99,  {  1408, 
defining  such  aasociationB,  and  declaring  they 
shall  be  exempt  from  such  laws,  and  section 
1410  providing  tiiat  any  foreign  association 
coming  within  the  description  may  do  business 
in  the  state  by  complying  with  the  provisions  of 
the  act  and  obtaining  a  license. 

2.  A  finding  in  an  action  on  a  certificate  of 
insurabce  in  a  beneficiary  association  that  in- 
sured did  not  commit  suicide  held  supported  by 
the  evidence,  it  not  excluding  every  reasonable 
hypothesis  of  accident 

3.  There  is  a  waiver  of  objection  to  the  an^ 
swer  of  an  applicant  for  insurance  in  a  t>enefl- 
ciary  association  to  the  question  as  to  insanity 
in  his  family,  where,  on  his  stating  the  facts, 
the  examining  physician,  who  wrote  the  an- 
swers, and  who  was  an  agent  and  officer  of  the 
association,  advised  him  to  answer  "No,"  which 
answer  was  written  in  application. 

4.  The  b.v-law  of  a  beneficiary  association 
that  no  officer  may  waive  any  of  its  laws 
which  relate  to  the  substance  of  the  contract  for 
the  payment  of  benefits  refers  to  a  completed 
contract  of  insurance,  and  not  to  the  preparing 
and  acceptance  of  applications. 

Appeal  from  Circuit  Court,  Newton  Ooon- 
ty;  Henry  C.  Pepper,  Judge. 

Action  by  Fannie  B.  Shotllff  against  flie 
Modem  Woodmen  of  America.  Judgment  for 
plaintiff.    Defendant  appeals.    Affirmed. 

McDavld,  Johnson  &  Cravens,  for  appel- 
lant   White  &  Clay,  for  respondent 

BLAND,  P.  J.  The  defendant  Is  admitted 
to  be  a  fraternal  beneficiary  association  or- 
ganized under  the  laws  of  Illinois.  It  is  li- 
censed to  transact  insurance  business  In  this 
state.  On  December  20,  1900,  defendant  is- 
sued its  certificate  of  Insurance  for  the  smn 
of  $1,000  to  David  H.  Shotllff;  loss  payable 
to  his  wife,  the  plaintiff.  Shotllff  died  on 
April  12,  1901.  The  suit  is  to  recover  the 
amount  secured  by  the  benefit  certificate. 
Plaintiff  recovered  Judgment  in  the  circuit 
court,  from  which  defendant  duly  appealed. 

Defendant  admitted  plaintiff  was  the  wife' 
of  David  Shotllff,  that  It  Issued  the  benefit 
certificate  sued  on,  and  that  David  Shotllff 
was  in  good  standing  with  the  order  when 
he  died,  and  admitted  proofs  of  loss  had  been 
duly  and  timely  made.  Its  defense  was, 
first,  that  Shotllff  died  of  his  own  hand, 
which  avoided  the  Insurance;  second,  that  In 
his  application  for  the  policy,  which  was 
made  a  part  of  the  contract,  be  made  mis-  ; 
representations,  which  also  avoided  the  pol-  i 
icy,  for  the  reason  that  he  warranted  the 
truth  of  these  representations.  The  misstate- 
ment complained  of  was  that  be  represented, 
stated,  and  warranted  that  there  had  been  no 

•Rehearing  denied  Marcb  U,  IMS. 

T 1  See  Insurance,  vol.  Zt,  Cent  Dig.  |  IMI. 
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Jnaanlty  In  his  family,  when,  in  truth  and  in 
fact,  his  sister  Nellie  had  prior  thereto  been 
insane,  and  had  been  admitted  to  an  insane 
asylum  at  Nevada,  Mo.,  as  an  insane  patient, 
and  had  been  oonJBndd  there  for  a  period  of 
six  months. 

It  Is  conceded  that,  under  the  by-laws  and 
contract  of  Insurance,  suicide  avoids  the  con- 
tract; but  it  is  contended  by  plaintiff  that 
the  defendant,  being  a  foreign  corporation, 
with  a  mere  license  to  do  business  in  this 
state,  is  not  exempt  from  the  provisions  of 
section  7896.  Bev.  St  1809,  which  declares 
that  suicide  of  the  insured,  sane  or  insane, 
shall  be  no  defense  to  suits  on  policies  issued 
by  corporations  doing  business  in  this  state 
to  citizens  of  this  state,  unless  it  be  shown 
to  the  satisfaction  of  the  trier  or  triers  of  the 
facts  that  the  Insured  contemplated  suicide 
at  the  time  of  making  his  application  for  the 
policy,  and  any  stipulation  in  the  policy  to 
the  contrary  shall  be  void. 

L  All  the  laws  of  this  state  In  respect  to 
fraternal  beneficiary  associations  were  incor- 
porated in  one  act,  passed  In  1897  (Laws 
1897,  p.  132).  These  laws  will  be  found  in 
chapter  12,  art  11,  Rev.  St  1899,  beglnntog 
with  sectlop  1408  of  the  chapter.  This  sec- 
tion (1408)  defines  what  Is  a  fraternal  benefi- 
ciary association,  and  declares  that  they  shall 
be  exempt  from  the  provisions  of  the  Insur- 
ance laws  of  the  state.  The  section  does  not 
mention  domestic  or  foreign  corporations,  but 
faicludes  all  associations,  whether  foreign  or 
domestic,  which  come  within  the  definition  of 
fraternal  beneficiary  associations.  Section  1410 
of  the  article  provides  that  any  foreign  associ- 
ation coming  within  the  description  given  in 
section  1408  may  be  permitted  to  do  business 
In  this  state,  by  complying  with  the  provi- 
sions of  the  act  on  obtaining  a  license  or  cer- 
tificate from  the  Insurance  commissioner  au- 
thorizing It  to  do  business  in  this  state. 
There  Is  nothing  to  be  found  in  the  act  of 
1897  to  indicate  that  the  Legislature  Intended 
that  the  law  should  apply  to  fraternal  do- 
mestic societies,  but  not  to  foreign  fraternal 
societies  admitted  to  do  business  In  this 
state.  On  the  contrary,  we  think  that  the 
whole  act  shows  the  purpose  of  the  Legisla- 
ture was  to  put  foreign  assoclationa  author- 
ized to  do  business  in  this  state  on  the  same 
footing  as  domestic  ones.  They  are  required 
to  perform  the  same  duties,  in  respect  to 
making  reports,  etc.;  and  we  have  no  doubt 
that  both  are  governed  and  proteclied  by  the 
act  and  that  both  are  exempt  from  the  gen- 
eral insm'ance  laws  of  the  state.  McDermott 
r.  Modem  Woodmen  (No.  8,663,  decided  at 
this  term,  not  yet  ofBdally  reported)  71  S.  W. 
833. 

2.  The  issue  as  to  whether  or  not  Shotllff 
committed  suicide  was  submitted  to  the  Jury 
by  appropriate  Instructions.  Their  finding 
that  he  did  not  die  by  his  own  hand  is  chal- 
lenged by  the  defendant  on  the  ground  that  it 
was  against  all  of  the  evidence.  The  evi- 
dence shows  that  ShotlUT  was  In  good  health 


and  of  a  cheerful  disposition;  that  he  was 
on  good  tenoB  with  all  his  neighbors,  had 
no  enemies,  and  that  his  domestic  relations 
were  happy;  that  he  was  not  indebted  to  any 
one,  and  was  reasonably  prosperous  in  bis 
business;  that  on  the  morning  he  was  killed 
he  arose  from  his  bed  at  about  6  a.  m.,  and, 
after  lighting  a  fire,  chatted  pleasantly  with 
his  wife  for  a  few  moments,  and  then  went 
out— as  his  wife  supposed,  to  feed  the  horse. 
When  breakfast  was  ready,  his  eldest  daugh- 
ter went  out  to  call  him  In  to  breakfast  She 
found  him  lying  in  a  path  about  100  yards 
from  the  house,  dead,  with  a  gunshot  wound 
in  his  right  temple,  and  a  38-calIber  revolv- 
ing pistol  lying  at  his  side.  The  bullet  en- 
tered a  little  above  and  in  front  of  the  right 
ear,  penetrated  the  skull,  and  fractured  the 
same  at  a  point  from  two  to  three  inches 
above  and  back  of  the  left  ear.  One  load 
had  been  discharged  from  the  pistol  found  at 
his  side.  All  the  other  cartridges  in  the  pis- 
tol had  been  snapped,  but  did  not  explode. 
He  had  had  the  pistol  bnt  a  few  days. 
When  he  got  it  he  said  he  wanted  it  to  shoot 
a  dog  that  had  been  bothering  him  and  his 
family.  The  pistol  was  defective.  On  exam- 
ination it  was  found  that  the  hammer  would 
not  stand  cocked,  and  had  to  be  held  back 
in  place  by  the  thumb  in  order  to  fire  the 
pistol.  The  coroner  and  one  or  two  other 
witnesses  testified  that  Shotllff's  face  was 
slightly  powder-burned.  The  physician  who 
made  the  post  mortem  examination  and  other 
witnesses  testified  to  the  contrary.  The  pre- 
sumption is  that  Shotllff  did  not  commit  sui- 
cide. To  overcome  this  presumption,  it  was 
Incumbent  on  the  defense  to  show  that  every 
reasonable  hypothesis  of  accidental  death  was 
excluded  by  the  evidence.  Boynton  v.  Ins. 
Co.  (La.)  29  South.  490,  52  L.  R.  A.  687.  The 
Inference  is  very  strong  that  the  shot  that 
killed  Shotllff  was  discharged  from  the  pistol 
found  at  his  side,  and  discharged  while  In  his 
hands;  but  that  it  was  purposely  discharged 
by  him  with  suicidal  intent,  the  evidence 
does  not  conclusively  show,  and  we  doubt  if 
It  preponderates  In  that  direction.  There  is 
absolutely  no  evidence  that  Shotllff  had  any 
cause  to  commit  suicide,  or  that  any  trouble 
was  preying  upon  his  mind  that  would  drive 
him  to  so  desperate  an  act  On  the  contrary, 
the  evidence  shows  that  his  environment  his 
family,  his  happy  disposition,  his  good  health, 
his  freedom  from  debt  and  the  friendship 
and  respect  of  his  neighbors,  would  inspire 
him  with  the  hope  of  continued  life.  The 
pistol  was  out  of  order,  tricky,  and  uncertain. 
Shotllff  had  had  It  but  a  few  days,  and  had 
probably  never  attempted  to  use  it  before, 
and  was  unacquainted  with,  the  condition 
that  it  was  in.  He  had  evidently  tried  to 
fire  several  of  its  chambers,  but  failed,  and 
the  probabilities  are  that  when  it  went  off 
and  killed  him  he  was  making  an  examina- 
tion of  it  to  see  why  it  would  not  fire,  and. 
In  making  this  examination,  carelessly  han- 
dled It,  and  at  an  unpropltious  moment  it 
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fired,  as  many  an  old,  out  of  order  firearm 
has  done  before.  We  do  not  think  It  can  be 
said  that  the  evidence  excludes  every  reason- 
able hypothesis  of  accident 

3.  The  application  for  Insurance  Is  In  two 
parts.  The  first  was  made  out  by  Sbotllff; 
the  second,  by  the  camp  physician,  and  con- 
sists of  questions  that  were  propounded  by 
the  camp  physician,  the  answers  to  which 
were  written  by  him  and  under  his  super- 
vision, as  required  by  the  by-laws  of  the  as- 
sociation. To  one  of  these  questions,  to  wit, 
"Has  your  father,  mother,  or  any  brother  or 
sister,  etc.,  been  afflicted  with  insanity?" 
The  answer  was,  "No." 

Following  this  part  of  the  application,  the 
insured  stated: 

"Applicant  Will  Please  Note  This  Clause. 

"I  have  verified  each  of  the  foregoing  an- 
swers and  statements  from  1  to  86,  both  in- 
clusive, adopt  them  as  my  own,  whether 
written  by  me  or  not,  and  declare  and  war- 
rant that  they  are  full,  complete,  and  literally 
true,  and  I  agree  that  the  exact  literal  truth 
of  each  shall  be  a  condition  precedent  to  any 
binding  contract  Issued  upon  the  faith  of  the 
foregoing  answers.  I  further  agree  that  the 
foregoing  answers  and  statements,  together 
with  the  preceding  declarations,  shall  form 
the  basis  of  the  contract  between  me  and 
Modem  Woodmen  of  America,  and  are  offer- 
ed by  me  as  a  consideration  for  the  contract 
applied  for,  and  are  hereby  made  a  part  of 
any  Benefit  Certificate  that  may  be  Issued  on 
this  application,  and  sliall  be  deemed  and 
taken  as  a  part  of  such  certificate;  that  this 
application  may  be  referred  to  in  said  Bene- 
fit Certificate  as  the  basis  thereof,  and  that 
they  shall  be  construed  together  as  one  en- 
tire contract;  and  I  further  agree  that  if 
any  answer  or  statement  in  this  appUcatioa 
is  not  literally  true,  or  if  I  shall  fall  to  com- 
ply with  and  conform  to  any  and  all  of  the 
laws  of  said  Modern  Woodmen  of  America, 
whether  now  in  force  or  hereafter  adopted, 
that  my  Benefit  Certificate  shall  be  void. 
And  I  waive  for'  myself  and  beneficiaries  all 
claim  of  benefit  under  this  application  until 
it  shall  be  approved  by  the  Head  Physicians 
and  I  shall  be  regularly  adopted  in  accord- 
ance with  the  ritual  of  this  society,  and  shall 
make  the  payments  as  required  by  its  laws 
at  adoption;  and  any  certificate  which  shall 
be  issued  to  me  In  pursuance  of  this  appli- 
cation shall  be  delivered  to  me  after  adop- 
tion and  while  in  sound  health,  and  In  pursu- 
ance of  the  by-laws  of  the  Society.  And  I 
hereby  expressly  waive  for  myself  and  bene- 
ficiaries the  privileges  or  benefits  of  any  and 
all  laws  which- are  now  or  may  be  hereafter 
in  force  making  Incompetent  the  testimony 
of  or  disqualifying  any  physician  from  testi- 
fying concerning  any  Information  obtained 
by  him  in  a  professional  capacity.  And  I 
further  expressly  waive  for  myself  and  my 
beneficiary  or  beneficiaries  the  provisions  of 
any  law,  and  the  statutes  of  any  state,  now 


In  force  or  that  hereafter  may  be  enacted, 
that  would,  In  the  absence  -of  this  agreement, 
modify  or  conflict  with  any  contract  with 
this  society,  or  cause  it  to  be  constmed  In 
any  way  contrary  to  Ita  express  langiiage. 
"David  H.   ShotUff,  AppUcant 

"(Name  in  full;  Initials  not  allowed.) 

"Dated  Dec.  11th.  1900. 

"Answers  written  by  H.  H.  Johnson,  M. 
D." 

Dr.  Johnson  was  the  physician  of  the  camp 
of  which  the  insured  became  a  member.  He 
had  been  elected  by  the  camp,  but  his  ap- 
pointment and  commission  were  from  the 
head  medical  examiner  of  the  district  in 
which  the  camp  was  situated.  This  head 
physician  bad  not  only  power  to  appoint  and 
commission,  but  to  revoke  the  commission  of 
any  camp  physician. 

To  the  application  for  insurance  was  ap- 
pended the  report  of  the  examining  physi- 
cian, which  Is  as  follows: 

"38.  (a)  Are  you  a  regularly  appointed  and 
commissioned  Camp  Physician?  Yes.  (b) 
Are  you  and  the  applicant  alone  while  mak- 
ing this  examination?  Yes.  (c)  Do  yon 
know  him  to  be  the  same  man  described  in 
the  accompanying  application?  Yes.  (d) 
How  long  have  you  known  him?    8  years." 

"48.  Do  you  know  of  any  facts  bearing  up- 
on the  risk  which  are  not  set  forth  in  the 
foregoing  questions?    No." 

"60.  Do  you  from  your  examination  of  this 
applicant,  and  from  all  other  facts  within 
your  knowledge,  believe  said  applicant  will 
outlive  the  full  period  of  his  expectancy,  ac- 
cording to  the  American  Table  of  Experience 
(copy  of  which  table  Is  indorsed  hereon)  and 
do  you  recommend  that  said  applicant  be  ad- 
mitted to  beneficiary  membership?    Yea. 

"Dated  at  Neosho,  Missouri,  this  11th  day 
of  Dec.,  1900.    Hour  of  examination  8  p.  m. 
"H.  H.  Johnson,  M.  D., 
"Camp  Physician,  Camp  No.  ^290." 

In  respect  to  ShotllfTs  answer  to  the  ques- 
tion about  insanity  In  his  family.  Dr.  John- 
son testified:  That  he  asked  the  applicant  the 
question  whether  any  relative  of  his  (mean- 
ing them)  had  been  afillcted  with  insanity, 
and  he  (Sbotllff)  said:  "Yes,  sir;  I  have  a 
sister  who  was  confined  In  the  asylum  at 
Nevada.  There  was  a  question  as  to  her  In- 
sanity, and  the  family  physician  told  them 
It  was  not  a  case  of  Insanity;  that  It  was  a 
case  of  nerve  exhaustion;"  that  Dr.  McColIls- 
ter  had  told  the  family,  and  him  particularly, 
that  his  sister  was  not  Insane,  but  her  con- 
dition was  due  to  her  domestic  relations,  and 
she  was  not  able  to  go  to  a  private  sani- 
tarium, and  the  family  concluded  the  proper 
thing  to  do,  In  order  to  get  her  where  she 
could  be  properly  treated,  would  be  to  send 
her  to  the  Insane  asylum,  and  that  she  came 
back  entirely  cured;  that  be  told  them  that 
he  was  satisfied  that  the  domestic  relations 
existing  between  his  sister  and  stqtmother 
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were  tbe  absolute  canse  of  her  temporary 
■beiratlon  of  mind,  and  it  was  not  insanity. 
Tbat  be  (Jobnson)  talked  the  matter  oTer 
with  him,  and  told  him  that,  under  the  con- 
ditions, probably  the  proper  thing  for  blm  to 
answer  would  be  none,  if  he  felt  that  way; 
that  be  wonld  not  advise  blm  one  way  or  the 
other.  "He  [ShotUffl  said,  'I  will  answer 
that  none,  for  I  firmly  belieye  tbat  sbe  was 
not  insane.'  So  I  answered  none  in  his  ap- 
plication. I  did  not  advise  him.  I  wrote 
the  answer  In  the  application,  based  on  what 
Mr.  Sbotliff  told  me." 

The  evidence  tends  to  prove  that  Sbotllff's 
Bister  Nellie,  prior  to  his  making  his  applica- 
tion for  insurance,  was  insane,  and  was  con- 
fined In  an  insane  asylum  at  Nevada,  Mo.,  in 
the  year  1896,  for  a  period  of  stz  or  eight 
months,  as  an  Insane  patient.  That  she  had 
been  so  confined  was  not  denied  by  the  plain- 
tiff, but  plaintiff  denied  that  she  In  fact  was 
insane. 

On  the  Insanity  issue  the  court  instructed 
the  Jury  as  follows:  "You  are  Instructed  that 
If  yon  find  tliat  the  affiant,  David  H.  Shot- 
Iff,  made  known  to  the  examining  physician 
all  the  facts  relative  to  his  sister's  alleged  in- 
sanity and  confinement  and  treatment  in  the 
insane  asylum,  then  his  knowledge  is  the 
knowledge  of  the  defendant  company,  and  if 
said  company,  with  said  knowledge,  issued 
the  policy  sued  on,  it  thereby  waived  the  de- 
fense of  said  answer  being  not  true."  The 
court  refused  to  instruct  the  Jury,  as  request- 
ed by  the  defendant,  to  the  effect  tbat  Dr. 
Johnson  could  not  bind  the  association  by 
the  waiver  of  a  truthful  answer  to  any  ques- 
tion in  the  application,  and  that,  if  Nellie 
SbotlUC  was  In  fact  Insane,  plaintiff  could  not 
recover.  If  the  above  Instruction  properly 
declares  tbe  law,  then  It  Is  immaterial  wheth- 
er Nellie  Shotllff  was  sane  or  insane,  and 
the  error  of  the  court,  If  it  was  error,  in  ex- 
cluding certain  evidence  offered  by  the  de- 
fendant tending  to  prove  her  insanity,  was 
nonprejudicial.  Under  the  by-laws  of  the  as- 
sociation, it  is  made  the  duty  of  the  camp 
physician  to  examine  each  applicant,  and  to 
accept  or  reject  him;  but,  whether  he  does 
the  one  or  the  other,  he  Is  required  to  for- 
ward his  examination  and  report  to  the  head 
physician,  who  finally  accepts  or  rejects  the 
application,  regardless  of  the  action  or  recom- 
mendation of  the  camp  physician.  The  camp 
physician  Is  therefore  an  aid  to  the  head 
physician,  and,  in  making  his  examination 
and  report  to  the  head  physician,  acts  as  tbe 
agent  of  tbe  association,  and  not  of  the  ap- 
plicant. Shotllff,  in  respect  to  the  insanity 
of  bis  sister,  told  Dr.  Johnson  what  he  knew 
and  believed  to  be  the  truth;  and  the  doctor, 
after  hearing  his  statement  of  the  facts,  ad- 
Tlsed  Sbotliff  to  answer  "No"  to  the  ques- 
tion as  to  the  existence  of  Insanity  In  bis 
family,  and  wrote  that  woid  in  the  applica- 
tion. True,  he  says  be  did  not  advise  blm 
bow  be  should  answer  the  question;  but  his 
evidence  shows  tbat  he  did  advise  him,  and 


wrote  Hie  answer  as  be  advised.  Here,  then, 
was  an  agent  of  the  association,  whose  duty 
It  was  not  only  to  ask  these  questions,  but 
likewise  to  write  answers  In  the  application, 
who,  after  being  put  in  possession  of  all  the 
facts  known  to  the  applicant  about  the  al- 
leged insanity  of  his  sister,  in  effect  advised ' 
him  that  she  was  not  Insane,  and  to  so  state 
in  his  application,  and  then,  in  pursuance  of. 
his  own  advice,  and  doubtless  honest  belief, 
in  effect,  wrote  in  the  application  that  she 
was  not  insane.  It  seems  to  us  that  it  was 
within  the  scope  of  Dr.  Johnson's  employ- 
ment as  an  agent  and  ofiicer  of  the  associa- 
tion to  waive  Sbotllff's  true,  complete,  and 
full  answer  to  the  question,  and  to  advise  and 
answer  according  to  bis  own  opinion,  but 
that  there  is  a  waiver  in  this  case.  By-law 
No.  34  reads  as  follows:  "No  Waiver  of  any 
Prerequisite.  No  ofiicer  of  this  society,  nor 
any  local  camp  or  ofiicer  thereof.  Is  author- 
ized or  permitted  to  waive  any  of  the  provi- 
sions of  these  laws,  or  of  any  other  laws  of 
this  society  .which  relate  to  the  substance  of 
the  contract  for  the  payment  of  benefits  be- 
tween the  member  and  the  society,  whether 
tbe  same  be  now  in  force  or  hereafter  enact- 
ed." We  think  this  by-law  had  reference  to 
a  completed  contract  of  Insurance,  and  is 
not  a  limitation  upon  the  powers  of  the  agent 
of  the  association  In  preparing  and  accepting 
applications  for  Insurance.  Tbe  officers  to 
whom  the  association  bad  intrusted  the  med- 
ical examination  of  applicants,  and  their  ac- 
ceptance or  rejection  as  members  of  the  as- 
sociation, upon  such  examination  must.  In 
the  very  nature  of  their  duties,  act  upon  their 
own  Judgment  and  in  the  exercise  of  a  sound 
discretion.  The  by-laws  can  furnish  them  no 
guide  for  their  action,  beyond  the  general  de- 
scription in  regard  to  age,  condition  of  health, 
etc.,  required  of  the  applicant  to  become  a 
member  of  tbe  association. 

In  Crouse  v.  Hartford  Fire  Ins.  Co.  (MIcb.) 
44  N.  W.  496,  it  was  held:  "Restrictions  hi 
the  policy,  and  not  in  the  application,  upon 
the  agent's  power  to  waive  conditions  of  the 
policy,  cannot  be  construed  to  refer  to  any 
act  or  knowledge  of  the  agent  that  occurred 
before  the  policy  Issued."  In  Home  Ins.  Co. 
V.  Hancock  (Tenn.)  62  S.  W.  146,  62  lu  R.  A. 
666,  it  was  held:  "A  statement  in  an  appli- 
cation for  insurance,  written  by  the  agent, 
that  the  fee-simple  title  is  In  the  applicant, 
when  be  had  only  a  life  estate,  will  not  avoid 
the  policy  if  the  agent  knew  the  true  state 
of  tbe  title  before  the  application  was  sign- 
ed." In  Michigan  Shingle  Co.  v.  Ins.  Co., 
94  Mich.  389,  63  N.  W.  945,  22  L.  R.  A.  819, 
substantially  the  same  ruling  was  made.  In 
Mutual  Benefit  Life  Ins.  Co.  v.  Roblson,  7 
C.  0.  A.  444,  58  Fed.  723,  22  L.  R.  A.  326, 
it  was  held  that  an  insurance  company  Is 
estopped  to  question  the  truth  of  answers 
in  an  application,  notwithstanding  the  appli- 
cant warrants  the  answers  to  be  true,  where 
they  are  made  under  a  requirement  of  the 
company  by  its  own  medical  examiner,  who 
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deduces  tbe  answer  from  facts  correctly  stat- 
ed to  him  by  the  applicant.  In  Mut.  Ben. 
L.  Ins.  Co.  V.  Daviess'  Ex'r,  87  Ky.  541,  9 
S.  W.  812,  it  was  held  that  the  Insurer  Is  es- 
topped to  deny  the  correctness  of  representa- 
tions In  the  application  which  his  agent,  with 
full  knowledge  of  the  facts,  has  induced  the 
Insured  to  make.  In  Waterbury  v.  Dakota 
F.  &  M.  Ins.  Co.,  6  Dak.  468,  43  N.  W.  607, 
It  Is  said  to  be  too  well  settled  to  be  now 
questioned  that  If,  at  the  time  of  issuing 
the  policy,  the  company  or  its  agents  know 
the  falsity  of  a  representation  by  the  appli- 
cant, the  company  Is  estopped  from  assert- 
ing such  falsity  in  order  to  escape  liability. 
In  Miller  ▼.  Mut  Ben.  L.  Ina  Co.,  81  Iowa, 
216,  7  Am.  Rep.  122,  It  was  held  that  the 
knowledge  by  the  insurer's  agent  of  the  falsi- 
ty of  a  material  statement  by  the  applicant 
estops  the  insurer  to  set  up  such  falsity  to 
STold  payment  of  the  policy.  In  Parker  v. 
Amazon  Ins.  Co.,  34  Wis.  363,  and  Mechler  v. 
Phoenix  Ins.  Co.,  38  Wis.  666,  it  was  ruled 
that  if  the  agent  of  tbe  insurer  relies  upon 
his  own  knowledge  In  filling  up  the  applica- 
tion, without  consulting  the  applicant,  a  mis- 
take of  the  agent  will  not  avoid  the  policy. 
In  Temmlnk  v.  Met  L.  Ins.  Co.,  72  Mich. 
388,  40  N.  W.  469,  it  was  held  that  where 
the  Insurer's  agent  assumed  the  entire  prep- 
aration of  the  application  which  the  applicant 
signed  without  knowing  its  contents,  tbe  com- 
pany cannot  set  up  the  breach  of  warranty 
arising  from  tbe  Incorrectness  of  answers  for 
which  the  agent  was  responsible. 

That  If  the  agent  of  tbe  insurer,  with 
knowledge  of  the  facts,  Incorrectly  states 
them  in  the  application,  the  insurer  Is  estop- 
ped to  deny  their  correctness,  has  been  held 
in  many  of  the  Western  states.  American 
Ina  Co.  T.  LnttreU,  89  III.  314;  Eggleston  v. 
Council  Bluffs  Ins.  Co.,  65  Iowa,  308,  21  N. 
W.  652;  Sullivan  v.  Fhcenix  Ins.  Co.  of 
Brooklyn,  84  Kan.  170,  8  Pac.  112;  Wllllam- 
Bon  V.  New  Orleans  Ina  Ass'n,  84  Ala.  106, 
4  South.  36;  Crescent  Ina  Co.  v.  Camp,  71 
Tex.  603,  9  S.  W.  473;  Dunbar  v.  Phoenix 
Ina  Co.,  72  Wte.  492,  40  N.  W.  386;  Menk  v. 
The  Home  Ina  Co.,  76  Cal.  50,  14  Pac.  837, 
18  Pac.  117,  9  Am.  St  Rep.  158;  Continental 
Ins.  Co.  V.  Pearce,  39  Kan.  396,  18  Paa  291, 
7  Am.  St  Rep.  557;  Pickel  v.  Ina  Co.,  119 
Ind.  291,  21  N.  E.  898.  In  Cotten  v.  Fidelity 
&  C.  Co.  (C.  0.)  41  Fed.  606,  it  was  held 
that  a  general  warranty  against  bodily  in- 
firmity in  an  application  did  not  extend  to 
nearsightedness,  when  tbe  applicant  wore 
spectacles,  which  the  agent  of  the  Insurer 
saw.  In  Follette  ▼.  U.  S.  Mut  Ace.  Ass'n, 
107  N.  C.  240,  12  8.  E.  370,  12  L.  R.  A.  316, 
22  Am.  St.  Rep.  878,  it  was  held  that  where 
Insurance  has  been  had  upon  an  application 
representing  the  insured  as  free  from  bodily 
infirmity,  which  was  contested  because  of 
deafness,  the  insured  may  show  that  the  in- 
surer's agent  knew  of  such  deafness  before 
and  while  soliciting  such  insurance,  from  con- 
versations with  blm.    lo   Pudrltzky  v.   Su- 


preme Lodge  K.  of  H.,  76  Mich.  428,  43  K. 
W.  378,  it  was  held  that  where  a  physician, 
acting  as  agent  for  the  company,  in  examin- 
ing an  applicant  for  life  Insurance,  assumes 
to  write  out  the  answers  to  the  questions  up- 
on bis'  own  knowledge  of  the  facts,  rather 
than  from  the  answers  given  by  the  appli- 
cant, the  answers  as  given  by  him  are  conclu- 
sive on  the  company.  In  some  of  the  East- 
em  states  a  different  doctrine  seems  to  pre- 
vail. In  some  of  these  states  the  appUcatioa 
is  considered  as  a  part  of  tbe  contract  and 
If,  in  fact,  the  representations  In  It  are  in 
a  material  respect  untrue,  an  action  at  law 
cannot  be  maintained;  and  oral  testimony 
cannot  be  received  to  show  either  that  the 
company,  when  it  Issued  the  policy,  knew 
that  the  representations  were  untrue,  or  tbat 
the  untrue  representations  were  inserted  In 
the  application  by  the  agent  employed  by  the 
company  to  solicit  the  insurance,  without  tbe 
knowledge  of  the  applicant  who  had  orally 
stated  the  truth  to  the  agent  McCoy  ▼.  Met 
Ina  Co.,  133  Mass.  82;  Plympton  t.  Dann. 
148  Mass.  523,  20  N.  E.  180;  Franklin  F. 
Ina  Co.  V.  Martin,  40  N.  J.  Law,  508,  29 
Am.  Rep.  271;  Wilson  v.  Ins.  Co.,  4  R.  I. 
141;  National  L.  Ins.  Co.  v.  Minch,  63  N.  T. 
144;  Barteau  v.  Ina  Co.,  67  N.  Y.  595;  Ken- 
yon  V.  K.  T.  &  M.  M.  A.  Ass'n,  122  N.  Y. 
247,  25  N.  B.  299;  State  Mut  Fire  Ins.  Co. 
V.  Arthur,  30  Pa.  315.  The  Missouri  cases 
are  in  accord  with  the  cases  In  the  Western 
states,  and  hold  tbat  where  an  agent  of  an 
insurance  company  bas  authority  to  take  ap- 
plications for  insurance,  and  to  fill  up  the 
application,  and  to  do  all  things  which  may 
be  needful  in  perfecting  It,  hla  acts  are 
the  acts  of  the  company;  and  from  which  it 
follows  necessarily  that  the  doctrine  of  es- 
toppel in  the  case  applies,  and  that  the  com- 
pany will  not  be  allowed,  after  a  loss,  to 
disprove  statements  made  by  it  through  Its 
agents,  notwithstanding  tbe  statements  may 
be  warranted  to  be  correct.  Thomas  v.  Hart- 
ford Fire  Ina  Co.,  20  Mo.  App.  150;  Combs 
V.  Hannibal  Savhiga  &  Ins.  Co.,  43  Mo.  148, 
97  Am.  Dec.  383;  Rissler  v.  Ina  Co.,  150  Mo. 
366,  51  S.  W.  755;  Parsons  v.  Fire  Ins.  Co.. 
132  Mo.  683,  31  S.  W.  117,  34  8.  W.  476; 
Montgomery  v.  Ina  Co.,  80  Ma  App.  500; 
Cagle  V.  Ins.  Co.,  78  Mo.  App.  431;  Williams 
V.  Bankers'  &  Merchants'  T.  M.  F.  Ins.  Co., 
73  Mo.  App.  607.  In  Kausal  v.  Minnesota 
Farmers'  Mut  Fire  Ins.  Ass'n,  31  Minn.  17. 
16  N.  W.  430,  47  Am.  Rep.  776,  It  was  held: 
"Agents  of  an  insurance  company,  author- 
ized to  procure  applications  for  insurance  and 
forward  them  to  the  company  for  acceptance, 
must  be  deemed  the  agents  of  the  insurer  in 
all  that  they  do  in  preparing  the  application, 
or  in  any  representations  they  may  make  as 
to  the  character  or  effect  of  the  statemraits 
therein  contained.  Hence,  where  such  agent 
either  by  his  direct  or  indirect  act  makes  out 
the  application  incorrectly,  notwithstanding 
all  the  facts  are  correctly  stated  to  him  by 
the  applicant,  the  error  is  chargeable  to  tbe 
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tnsnrer,  and  not  to  the  Insured.  This  Is  the 
rnle  In  the  case  of  'mutual'  as  well  as  of 
"stock'  or  "proprietary'  companies."  The  au- 
thorities In  this  state  and  In  the  other  West- 
em  states  support  this  doctrine.  We  there- 
fore hold  that  Dr.  Johnson  was  the  agent  of 
the  association  In  filling  out  tiie  application 
of  ShotlUf  for  Insurance.  The  evidence 
shows  that  he  was  put  In  possession  of  all 
the  facts  In  reference  to  the  sanity  of  Nellie 
ShotlUf,  and  that  the  answer  to  the  question 
as  to  whether  or  not  any  of  the  ShotlUf  fam- 
ily had  been  afflicted  with  Insanity  was 
made  by  Iiim,  or  on  his  advice,  and  that  the 
company  Is  bound  by  the  answer,  and  es- 
topped to  assert  that  Nellie  Shotllfl  had  been 
insane. 

It  follows  that  the  Judgment  must  bo  at- 
firmed.    It  is  so  ordered. 

BBTBUBN  and  GOODB,  JJ.,  concur. 


AMBRIOAN  HARDWOOD  LUMBCR  CO.  T. 
NICKBY. 

<Coart  of  Appeals  at  St.  Lonis,  Mo.    March  17, 
1903.) 

PARTNBRSBIP  —  SURVIVORSHIP  —  CHOSES  IN 
ACmON  —  ASSIGNMENT  —  ATTACHMKNT  — 
RBASONABI^B  GROUNDS  —  WATVSiR  —  ADMIS- 
SION TO  FRBVBNT  CONTINUANCB. 

1.  The  BUTiTing  member  ot  a  partnership  has 
the  right  to  assign  a  chose  in  action  wtiicn  be- 
longed to  the  partnership. 

2.  An  attachment  defendant  hj  settling  with 
the  attachment  plaintifF  waives  the  question 
whether  there  were  reasonable  gronnds  for  the 
suing  ont  of  the  writ,  and  cannot  set  up  that 
it  was  wrongtolly  sued  out,  and  his  perform- 
ance of  a  contract  with  the  attachment  plaintiff 
thereby  excused. 

3.  On  an  issue  whether  certain  property  had 
i>ee(n  delivered  to  defendant  in  as  good  condi- 
tion as  when  received,  plaintiff  offered  evidence 
of  an  absent  witness,  set  forth  in  an  application 
for  a  continuance,  which  defendant  had  admit- 
ted wonld  be  sworn  to  were  the  witness  pres- 
ent. The  application  did  not  state  that  the  wit- 
ness had  seen  the  property  when  delivered,  and 
was  an  expression  of  witness'  opinion  as  to  its 
condition.  Beld,  that  the  admission  of  defend- 
ant operated  as  a  waiver  of  his  right  to  cross- 
examlne  the  witness  as  to  his  knowledge  of  the 
facts  on  which  he  based  his  opinion,  and  hence 
the  evidence  was  improperly  excluded. 

Appeal  from  circuit  court,  St  Louis  county; 
J.  W.  McElhinney,  Judge. 

Action  by  the  American  Hardwood  Lumber 
Company  against  Iieander  F.  Nlckey.  There 
was  a  Judgment  for  defendant,  and  a  new 
trial  was  ordered.  From  an  order  denying  a 
motion  to  set  aside  the  order  granting  a  new 
trial,  defendant  api)eals.    Affirmed. 

The  case  Is  here  on  a  second  appeal.  In 
the  statement  of  facts  on  the  first  appeal  (see 
88  Mo.  App.  270  et  seq.)  the  pleadings,  the 
portions  of  the  contract  upon  which  the  plead- 
ings are  predicated,  and  the  history  of  the 
iloings  and  transactions  of  all  the  parties  in 
Interest  in  respect  to  the  sawmill  and  logs, 
are  folly  set  forth.  All  the  legal  questions 
luTolved  In  tbe  controveray  were  adjudicat- 


ed on  tbe  first  appeal,  and  the  Judgment 
was  reversed,  and  the  cause  remanded  to 
try  a  single  issue  of  fact,  to.  wit,  whether 
or  not  Short  &  Kilgore  liad  kept  and  per- 
formed the  contract  prior  and  up  to  June  16, 
'1896,  at  which  time  a  substitutional  contract 
was  made  between  plaintifF  and  defendant 
herein,  superseding  the  one  upon  which  tbe 
snit  was  brought  After  the  cause  was  re- 
manded the  venue  was  changed  from  Butler 
to  St  Louis  county. 

At  the  October,  1901,  term  of  the  St  Loui? 
circuit  court  the  issues  were,  by  agreement 
of  parties,  submitted  to  the  Judge  of  tbe 
court  sitting  as  a  Jury.  It  doveloped  on  the 
trial  that  Short  of  the  firm  of  Short  &  Kil- 
gore, was  dead  at  the  time  the  assignment  of 
the  right  to  receive  and  to  sue  for  and  re- 
cover the  $1,500  sued  for  in  this  suit  was 
made  to  plaintiff  by  Kilgore,  for  tbe  firm  of 
Short  &  Kilgore.  Plaintiff  offered  and  read 
In  evidence  receipts  and  drafts  showing  that 
defendant,  Nlckey,  had  received  payment  In 
full  for  all  logs  he  had  furnished  the  mill  from 
the  date  of  the  contract,  September  10,  1895, 
up  to  and  including  June  15,  1896.  About 
June  4th,  Nlckey  attached  tbe  mill  in  a  suit 
be  commenced  agalnat  Short  &  Kilgore. 
Plaintiff,  under  the  contract  of  June  IB,  1806, 
took  possession  of  the  mill,  and  continued  to 
operate  it  until  January  21,  1897,  when  he 
surrendered  It  to  tbe  defendant  under  a  con- 
tract in  which  the  following  stipulations  are 
found:  "That  the  said  party  of  the  first  part 
hereby  surrenders  and  delivers  to  party  of 
the  second  part  possession  of  the  sawmill 
of  said  party  of  the  second  part,  located  at 
Harvelll,  Missouri,  of  which  party  of  the 
first  iwrt  has  had  possession  under  contract 
with  said  party  of  second  part;  and  said 
party  of  the  second  part  hereby  accepts  pos- 
session of  said  sawmill,  and  agrees  that  the 
same  at  the  date  of  receipt  by  blm  is  In  as 
good  condition,  natural  wear  and  tear  ex- 
cepted, as  when  delivered  by  tilm  to  party  of 
the  first  part  •  •  •  But  it  Is  stipulated 
and  agreed  that  the  execution  of  this  agree- 
ment shall  not  be  taken  or  construed  as  a 
waiver  of  any  right  or  claim  for  damages 
by  reason  of  tbe  breach.  If  any,  by  either 
party  hereto,  of  any  previous  contract  be- 
tween the  parties  hereto,  except  as  herein 
spedaily  waived  and  released." 

Before  the  trial  was  commenced  plaintiff 
filed  an  application  for  a  continuance  on  ac- 
count of  the  absence  of  John  H.  Douglas  and 
A.  H.  Woerheide.  Douglas  resided  in  the 
state  of  Arkansas.  His  mileage  and  witness 
fees  had  been  tendered  him  and  he  promised 
to  attend  the  trial.  On  tbe  day  before  the 
cause  was  set  for  trial  plaintiff's  attorney 
received  a  telegram  from  Douglas'  physician 
stating  that  Douglas  was  seriously  ill,  and 
unable  to  be  present  at  tbe  trial.  Among 
other  things  the  application  stated  that  Doug- 
las would  swear  to,  if  present,  was  that  the 
mill  was  in  as  good  condition  when  he  stop- 
ped running  It  for  plaintiff  as  when  be  first 
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took  charge  of  It  The  application  stated  that 
In  addition  to  what  was  stated  In  Woer- 
helde'a  deposition  he  would  testify,  If  pres- 
ent, that  Short  &  KUgore  performed  the  con- 
tract of  September  10,  1895,  upon  their  part 
in  all  respects  until  the  latter  part  of  May, 
1886,  when  the  attachment  was  levied,  and 
that  further  performance  was  prevented  by 
defendant,  and  that  the  mill,  "together  with 
the  machinery  and  appliances  thereof,  was  In 
as  good  condition,  natural  wear  and  tear  only 
excepted,  as  when  Short  &  Kllgore  took  pos- 
■essloa  thereof  under  the  contract  of  Septem- 
ber 10,  1895."  The  court  ruled  that  the  non- 
attendance  of  Douglas  did  not  alTord  plaintlft 
any  ground  for  a  continuance.  Thereupon 
defendant  agreed  and  consented  that  if  Woer- 
heide  was  present  he  .would  testify  as  set 
forth  in  the  application.  The  court  there- 
upon overruled  the  application. 

After  Woerheide's  deposition  (taken  before 
the  first  trial,  and  which  was  directed  to  the 
payment  for  logs,  etc.,  by  Short  &  Kllgore, 
but  not  to  the  condition  of  the  mill  or  ma- 
chinery when  plaintiff  took  possession  of  It 
under  the  contract  of  June  16,  1896)  was  read 
in  evidence;  plaintiff  offered  to  read  from  the 
application  for  a  continuance  what  It  was  al- 
leged and  admitted  Woerhelde  would  swear 
to  If  present,  to  wit:  "That  at  the  time  the 
American  Hardwood  Lumber  Company  began 
operating  said  mill  nnderthe  contract  of  June 
16,  1886,  the  same,  together  with  the  ma- 
chinery and  appliances  thereof,  was  in  as  good 
condition,  natural  wear  and  decay  only  ex- 
cepted, as  when  Short  &  Kllgore  took  pos- 
session thereof  under  the  contract  of  Sept 
10,  1895"— which  Is  objected,  to  because  It  Is 
not  stated  that  the  witness  saw  the  mill  and 
machinery  when  delivered  to  Short  &  Kllgore 
or  when  delivered  to  plaintiff.  The  objec- 
tion was  sustained,  to  which  ruling  plaintiff 
then  and  there  excepted. 

Defendant  testified  that  within  four  or  five 
days  after  May  15,  1896,  plaintiff  sent  Doug- 
las to  take  charge  of  the  mill,  and  that  Short 
ft  Kllgore  had  nothing  to  do  with  the  mill 
after  that  time;  that  when  Douglas  took 
charge  the  mill  was  racked  and  damaged; 
that  one  or  two  saws  were  broken,  and  a 
large  piece  cut  out  of  the  saw  cab,  which 
was  of  cast  Iron,  rendering  It  worthless  and 
damaging  It  a  thousand  dollars;  that  the  en- 
gine was  broken  and  damaged  S500  or  $600. 
Robert  Rice,  a  witness  for  defendant,  testi- 
fied that  he  tempered  a  chisel  for  Kllgore, 
who  with  the  help  of  another  man  cut  a  piece 
out  of  the  saw  cab,  and  that  the  cab  never  did 
any  good  afterwards;  that  be  was  a  saw- 
yer, and  such  a  cab  costs  from  $2,000  to  $2,- 
600.  Plaintiff,  In  rebuttal,  offered  and  read 
in  evidence  the  pleadings  and  Judgment  ren- 
dered In  the  Oregon  circuit  court  In  the  suit 
of  NIckey  v.  Short  &  Kllgore  and  American 
Hardwood  Lumber  Company,  which  are  set 
forth  In  the  statement  and  opinion  on  the 
first  appeal  of  this  cause  (see  88  Mo.  App. 
270). 


At  the  request  of  plaintiff  the  court  gave 
the  following  declarations  of  law:  "(1)  The 
court  declares  the  law  to  be  that  If  the  flnn 
of  Short  ft  Kllgore  paid  to  defendant  tbe 
sum  of  $1,500  as  security  for  the  perform- 
ance upon  their  part  of  the  contract  of  Sep- 
tember 10,  1895,  read  In  evidence;  that  said 
Short  &  Kllgore  substantially  performed  said 
contract  upon  their  part  from  its  date  nntil 
on  or  about  the  15th  day  of  June,  1896;  that 
on  or  about  said  15th  day  of  June,  1896,  de- 
fendant refused  to  further  perform  said  con- 
tract upon  his  part  or  to  permit  said  Short 
&  Kilgore  to  further  perform  the  same  upon 
their  part;  and  that  said  Short  &  Kilgore 
transferred  all  their  interest  in  said  $1,500 
to  plaintiff— then  plaintiff  is  entitled  to  re- 
cover of  defendant  the  sum  of  $1,500,  to- 
gether with  Interest  from  the  Institution  of 
this  suit  (2)  The  court  declares  the  law  to  be 
that  the  contract  of  June  15, 1886,  entered  in- 
to between  defendant  and  plaintiff,  amounted 
to  an  abandonment  by  defendant  of  tbe  con- 
tract of  September  10,  1805,  between  himself 
and  Short  &  Kilgore.  And  the  court  further 
declares  that  if  prior  to  the  making  of  said 
contract  of  June  15,  1896,  said  Short  &  Kil- 
gore had  substantially  performed  the  contract 
of  September  10,  1895,  upon  their  part,  and 
that  thereafter  said  Short  &  Kllgore  assigned 
to  plaintiff  all  their  Interest  In  the  $1,500  de- 
posited as  security  for  the  contract  of  Sep- 
tember 10,  1885',  then  the  plaintiff  is  enUtled 
to  recover"— and  refused  the  following:  "(3) 
Tbe  court  declares  the  law  to  be  that  if  on  or 
about  the  4th  day  of  June,  1886,  defendant 
without  reasonable  grounds  therefor,  insti- 
tuted an  attachment  suit  against  Short  & 
Kilgore,  and  caused  the  writ  Issued  In  such 
suit  to  be  levied  upon  the  timber  and  other 
property  of  said  Short  &  Kllgore,  situated  at 
the  sawmill  mentioned  in  the  contract  of 
September  10,  1885,  between  defendant  and 
said  Short  &  Kilgore,  and  that  such  writ  was 
levied  upon  said  property,  then  the  act  of  de- 
fendant In  Instituting  such  suit  and  causing 
such  levy  to  be  made  amounted  to  a  preven- 
tion by  him  of  the  further  performance  by 
Short  &  Kllgore  of  the  contract  of  September 
10,  1895.  (4)  The  court  declares  that  the  fif- 
teen hundred  dollars  deposited  with  defend- 
ant by  Short  &  Elllgore  to  secure  the  perform- 
ance of  the  contract  of  September  10,  1895, 
was  Intended  by  said  parties  as  a  penalty, 
and  not  as  liquidated  damages." 

Qf  its  own  motion  the  court  gave  the  fol- 
lowing: "(6)  The  court  declares  the  law  to 
be  that  If  on  or  about  the  4th  day  of  June, 
1886,  defendant  without  reasonable  grounds 
therefor,  instituted  an  attachment  suit  against 
Short  &  Kilgore,  and  caused  the  writ  Issued 
In  such  suit  to  be  levied  upon  tbe  timber  and 
other  property  of  said  Short  &  Kllgore,  sit- 
uated at  the  sawmill  mentioned  in  the  con- 
tract of  September  10,  1885,  between  de- 
fendant and  said  Short  &  Kllgore,  and  that 
such  writ  was  levied  upon  said  property, 
then  the  act  of  defendant  in  Instituting  such 
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salt  and  causing  such  levy  to  be  made 
amounted  to  a  prevention  by  him  of  the  fur- 
ther performance  by  Short  &  Kllgore  of  the 
contract  of  September  10,  1895,  until  such  at- 
tachment was  released.  (6)  The  court  de- 
clares the  law  to  be  that  if  the  court,  sitting 
as  a  Jury,  should  find  that  the  copartner- 
ship firm  of  Short  &  Kllgore,  composed  of 
Sampson  Short  and  Hugh  L.  Kllgore,  was 
dissolved,  and  said  partners  ceased  to  trans- 
act business  as  such,  some  time  prior  to  the 
death  of  said  Sampson  Short;  that  said 
Sampson  Short  died  some  time  in  the  year 
1898,  and  that  thereafter,  in  the  year  1899, 
the  said  Hugh  L.  Kllgore  signed  and  under- 
took to  execute.  In  the  name  of  said  firm  of 
Short  &  Kllgore,  the  assignment  to  the  Amer- 
ican Hardwood  Lumber  Company,  dated  Sep- 
tember 12,  1896,  offered  in  evidence— then 
the  court  should  find  that  such  assignment 
is  Toid  and  of  no  effect  to  transfer  to  plain- 
tiff the  alleged  cause  of  action  sued  upon, 
and  the  court  should  find  for  the  defendant." 

Judgment  was  rendered  for  defendant. 
In  four  days  thereafter  plaintiff  filed  the 
following  motion  for  new  trial:  "Comes 
now  the  plaintiff  in  the  above-entitled  cause, 
and  moves  the  court  to  set  aside  the  judg- 
ment therein  and  grant  It  a  new  trial,  and 
as  grounds  for  said  motion  states:  (1)  That 
the  court  erred  in  admitting  incompetent,  il- 
legal, and  Improper  evidence  offered  by  the 
defendant,  against  plaintlfTs  objections  there- 
to; (2)  that  the  court  erred  In  excluding  com- 
petent, proper,  and  legal  evidence  offered  by 
plaintiff;  (3)  that  the  court  erred  In  its  find- 
ings of  facts;  (4)  that  the  court  erred  in  re- 
fusing proper  and  legal  declarations  of  law 
reqnested  by  the  plaintiff;  (5)  that  the  court 
erred  in  granting  improper  and  erroneous 
declaratious  of  law  requested  by  defendant; 
(G)  that  the  court  erred  in  making  improper 
and  erroneous  declarations  of  law  of  its  own 
motion;  f7)  that  the  judgment  is  against  the 
law,  the  evidence,  and  the  weight  of  the  evi- 
dence; (8)  that  the  findings  of  fact  of  the 
court  are  not  supported  by  the  evidence,  and 
are  contrary  to  the  weight  of  the  evidence; 
(9)  because  the  judgment  should  have  been 
for  the  plaintiff;  (10)  because  the  court  erred 
in  overruling  plaintlfTs  motion  and  applica- 
tion for  a  continuance." 

After  hearing  the  motion  the  court  made 
the  following  order:  "The  motion  of  the 
plaintiff  for  a  new  trial  heretofore  filed  here- 
in having  been  fully  considered,  it  Is  ordered 
and  adjudged  by  the  court  that  said  motion 
be.  and  the  same  is  hereby,  sustained  on  the 
sixth  ground  stated  therein;  that  is  to  say, 
that  the  court  erred  In  Improper  and  errone- 
ous declarations  of  law  of  Its  own  motion. 
And  it  iB  accordingly  ordered  and  adjudged 
by  the  court  that  the  Judgment  heretofore 
pntored  herein,  on  the  25th  day  of  November, 
1901,  be,  and  the  same  is  hereby,  set  aside 
and  vacated,  and  that  a  new  trial  be,  and 
hereby  is,  granted  herein.  Cause  ordered 
continued." 


Defendant  In  due  time  filed  a  motion  to 
set  aside  the  order  granting  a  new  trial, 
which  motion  the  court  overruled,  and  de- 
fendant appealed. 

Lentz  &  Biggs,  for  appellant  Lambert  E. 
Walther,  for  respondent. 

BLAND,  P.  J.  (after  stating  the  facts). 
Declaration  of  law  No.  6,  given  by  the  court, 
is  erroneous.  The  common-law  rule  of  sur- 
vivorship in  one  member  of  a  firm  on  the 
death  of  the  other  has  not  been  abrogated 
in  this  state  (Avery  t.  The  Elansas  City  & 
Southern  Ry.  Co.,  113  Mo.  561,  21  S.  W.  90; 
Judy  &  Co.'s  Surviving  Partner  v.  Mfg.  Co. 
[St  L.]  60  Mo.  App.  114),  and  Kllgore,  as  the 
surviving  partner  of  the  firm  of  Short  &  Kll- 
gore, had  the  legal  right  to  assign  the  chose 
In  action  in  suit  to  plaintiff. 

The  only  Issue  of  fact  for  trial  was  wheth- 
er or  not  Short  &  Kllgore  had  performed 
their  part  of  the  contract  of  September  10, 
1895.  On  June  15,  1896,  this  contract  by 
the  consent  of  the  defendant  and  Short  & 
Kllgore,  was  put  an  end  to,  and  a  new  con- 
tract was  made  by  and  between  plaintiff  and 
defendant  in  respect  to  the  running  of  the 
mill  and  the  furnishing  of  logs.  The  In- 
quiry, therefore,  as  to  the  performance  of 
the  contract  by  Short  &  Kllgore,  was  confin- 
ed to  the  period  of  time  running  from  Sep- 
tember 10,  1895,  to  June  16,  1896. 

The  evidence  is  that  on  June  4,  1896,  the 
defendant  attached  the  mill  and  stopped  Its 
operation,  and  that  Short  &  Kllgore  did  not 
thereafter  run  the  mill  or  have  charge  of  it. 
In  respect  to  the  attachment  the  court  de- 
clared the  law  as  stated  in  declaration  No.  5, 
given  of  its  own  motion.  The  attachment 
suit  was  never  tried,  but  was  settled  by  the 
payment  of  |2,692.91  to  defendant  by  Short 
&  Kllgore  through  the  plaintiff.  Whether  or 
not  Nickey  had  reasonable  grounds  for  the 
attachment  It  seems  to  us  was  not  material 
in  this  suit  By  the  settlement  of  the  at- 
tachment suit  and  the  payment  of  the  amount 
demanded  by  Nickey,  both  parties  waived 
their  right  to  have  the  grounds  for  the  at- 
tachment inquired  into.  Therefore  we  think 
the  fifth  declaration  of  law  is  inapplicable  to 
the  facts  In  the  case,  and  should  not  have 
been  given. 

The  breach  of  the  contract  by  Short  &  Kll- 
gore, relied  on  by  the  defendant,  was  that 
Short  &  Kllgore  had  damaged  the  mill,  ma- 
chinery, and  engine  In  an  amount  exceeding 
the  sum  of  $1,500.  The  contract  of  Septem- 
ber 10,  1895,  contains  the  following  stipula- 
tions: "It  is  further  understood  and  agreed 
that  if  the  said  party  of  the  second  part  shall 
fall,  neglect  or  refuse  to  keep  and  perform 
his  part  of  this  agreement  they  shall  forfeit 
to  the  said  party  of  the  first  part  all  the  pay- 
ments made  to  the  said  party  of  the  first  part 
under  and  by  virtue  of  this  agreement 
•  •  •  The  said  party  of  the  second  part 
further  agrees  to  make  all  necessary  repairs 
on  the  said  machinery  and  buildings,  to  keep 
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the  aald  sawmill  plant  In  good  running  or- 
der, and  at  the  end  of  the  term  herein  provid- 
ed for  to  deliver  the  said  land,  gawmlll  plant 
and  machinery  to  the  said  party  of  the  first 
part,  in  as  good  order  as  the  same  now  Is  or 
may  hereafter  be  put,  less  necessary  wear 
and  tear,"  etc. 

In  respect  to  the  advance  payment  of  the 
$1,500,  the  contract  provides  that  "said  sum 
shall  be  taken  and  considered  part  payment 
for  the  timber  so  to  be  delivered  by  said 
party  of  the  first  part  (NIckey)  to  the  said 
party  of  the  second  part,  and  also  to  be  held 
by  the  said  party  of  the  first  part  as  security 
for  the  due  and  proper  performance  of  said 
contract  by  the  said  party  of  the  second 
part" 

In  respect  to  these  provisions  of  the  con- 
tract and  to  the  answer  of  plaintiff  filed  In 
the  Oregon  county  circuit  court  we  said, 
when  this  cause  was  here  on  the  first  appeal, 
that,  "by  Its ,  answer  in  the  Oregon  coimty 
case,  the  plaintifT  herein  alleged  that  the 
fifteen  hundred  dollars  were  deposited  as  a 
forfeit  and  as  and  for  stipulated  damages 
should  Short  &  Kiigore  fall  to  carry  out  the 
contract  We  think  this  a  correct  construc- 
tion of  the  contract;  at  any  rate,  the  plain- 
tiff is  estopped  to  assert  the  contrary  by  Its 
answer  In  the  Oregon  county  case  (Lilly  v. 
Menke,  143  Mo.,  loc.  dt  146  [44  S.  W.  730]); 
and.  If  it  can  be  shown  that  prior  to  the 
execution  of  the  contract  of  June  15th  they 
did  fall  to  keep  and  perform  their  contract  of 
September  10th,  the  defendant  is  entitled  to 
retain  the  money."  Lumber  Ck>.  v.  NIckey 
(St.  L.)  89  Mo.  App.,  loc.  Clt  288. 

Plaintiff  proved  that  Short  &  Kllgore  com- 
plied with  the  contract  in  every  respect  while 
they  operated  the  mill,  except  that  part 
which  required  them  to  deliver  the  mill  and 
machinery  to  NIckey  In  as  good  order  as 
when  received  by  them,  less  necessary  wear 
and  tear.  Plaintiff  offered  to  prove  that  Short 
&  Kllgore  kept  this  part  of  the  contract  by 
the  evidence  of  Woerhelde  as  set  out  in  the 
application  for  a  continuance,  but  this  evi- 
dence was  excluded  for  the  reason  that  the 
application  did  not  state  that  Woerhelde  saw 
the  mill  when  delivered  to  Short  &  Kllgore 
or  when  delivered  to  the  plaintiff. 

The  statement  of  Woerhelde  In  the  applica- 
tion for  a  continuance  was  the  expression  of 
the  witness'  opinion  as  to  the  condition  of 
the  mill  when  received  by  Short  &  Kllgore 
and  when  delivered  by  them.  Whether  or 
not  he  was  qualified  to  give  the  opinion  is 
not  disclosed  by  his  own  evidence  or  by  any 
other  evidence  In  the  record.  Defendant  had 
admitted  that  If  Woahelde  was  present  he 
would  swear  to  the  facts  stated  in  the  appli- 
cation for  a  continuance,  and,  while  defend- 
ant di4  not  waive  his  right  to  object  to  the 
competency  or  relevancy  of  the  evidence,  be 
did  thereby  waive  his  right  to  cross-examine 
Woerhelde  as  to  his  knowledge  of  the  facts 
upon  which  he  based  his  opinion,  and  we 
think.  In  the  circumstances,  it  was  error  to 


exclude  the  evidence.  When  the  application 
for  a  continuance  was  overruled  plaintiff  was 
without  other  evidence  to  show  that  the  mill 
and  machinery  was  not  materially  damaged 
while  In  the  possession  of  Short  &  Kiigore. 
From  the  connection  that  Douglas  and  Woer- 
helde had  with  the  mill  It  seems  to  us  that 
they  would  be  able  to  testify  In  respect  to 
Its  condition  when  it  passed  from  the  pos- 
session of  Short  &  Kllgore  to  the  plaintiff. 
They  were  both  absent,  and  the  plaintiff  was 
deprived  of  theh:  evidence,  and,  while  we 
think  the  court  did  not  err  In  overruling  the 
application  toe  a  continuance,  we  think  the 
absence  of  these  witnesses  and  the  exclusion 
of  Woerhelde'B  evidence  put  the  plointifl  In  a 
position  where  It  was  powerless  to  produce 
any  evidence  on  the  most  vital  Issue  of  fact 
In  the  case. 

On  all  the  evidence  heard  the  Judgment 
was  for  the  right  party,  independent  of  In- 
struction No.  6,  given  by  the  court  of  Its 
own  motion.  We  ore  of  the  opinion,  however, 
that  the  exclusion  of  Woerheide's  evidence 
was  error,  and  from  an  examination  of  the 
whole  record  are  convinced  that  in  the  Inter- 
eat  of  substantial  Justice  a  new  trial  ahoiild 
have  been  awarded. 

The  Judgment  Is  afitaned. 

BBYBURN  and  OOODE,  JJ.,  concur. 


KEUTHAN  T.  ST.  liODIS  TRUST  CO. 

(Court  of  Appeals  at  St  Louis,  Mo.    March  17, 
1903.) 

ABSTRACTS  OP  TITLB-DUTT  OF  AbSTBACTBR- 
COURT  RECORDS  —  EXAMINATION  —  NBGU- 
OENCE— MATTERS  DEHORS  RECORD— MBAS- 
CRB  OF  DAMAQES— INTEREST. 

1.  Where  an  abstracter  of  title  In  examlninK 
a  transfer  by  tax  deed  saw  that  the  record 
showed  jurisdiction  in  the  court  to  render  the 
Judgment  on  which  the  deed  was  founded,  and 
that  the  parties  to  the  judgment  and  the  title 
claimed  under  it  were  identical  in  name  and 
description,  it  was  not  actionable  negligence 
for  him  to  fall  to  make  inquiries  dehors  the  rec- 
ord to  ascertain  any  possible  defect  in  the  pro- 
ceedings or  error  In  the  name  or  description  of 
the  parties. 

2.  Where  property  was  sold  under  a  tax  Judg- 
ment, neither  a  motion  to  vacate  the  Judgment 
nor  depositions  of  the  owner  filed  In  support 
thereof  form  any  part  of  the  record  proper 
which  an  abstracter  of  the  title  to  the  proportj 
was  required  to  examine  in  making  an  abstract 
of  the  property. 

3.  In  an  action  against  an  abstracter  of  title 
for  negligence  In  failing  to  discover  a  defect 
in  a  sale  of  the  property  for  taxes,  in  the  ab- 
sence of  evidence  that  he  read  a  deposition  on 
file  in  support  of  a  motiou  to  vacate  the  judg- 
ment, which  was  denied,  which  deposition  would 
have  disclosed  that  the  proceedings  conveyed 
only  one-sixteenth  of  the  title  and  fifteen-six- 
teenths of  a  life  estate  instead  of  the  fee,  an  in- 
struction that  the  abstracter  was  guilty  of  neg- 
ligence as  a  matter  of  law  was  erroneous. 

4.  Where,  in  an  action  against  an  abstracter 
of  title  for  nesligence  in  failing  to  discover  a 
defect,  plaintiff  proved  that  he  paid  $2,500  for 
the  property,  and  by  reason  of  the  defect  he 
only   acquired   one-sixteenth   of   the   title   and 
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fifteen-sixteenth*  of  a  life  estate  therein,  the 
measnre  of  damaeea  was  the  difference  between 
what  he  i>aid  and  the  present  worth  of  what  he 
actually  receired,  estimating  the  tme  yalue  at 
the  property  at  $2,500. 

5.  In  an  action  against  an  abstracter  of  title 
for  damages  sostained  bj  his  failure  to  disclose 
a  defect,  where  plaintiff  had  not  been  ejected, 
but  had  received  the  rents  and  profits  of  the 
property,  he  was  not  entitled  to  recover  interest 
u  addition  to  damages. 

Appeal  from  St  Louis  Circuit  Court;  Wm. 
Zachritz,  Judge. 

Action  by  Frederick  A.  Keutban  against 
the  St  Louis  Trust  Company.  From  an  or- 
der granting  defendant  a  new  trial,  plaintiff 
appeals.    Afi^med. 

Lubke  &  Wilcox,  for  appellant  Stewart, 
Cnnningbam  &  EUot  for  respondent 


BLAND,  P.  J.  In  December,  1895,  plain- 
tiff was  negotiating  with  Annie  Edwards  and 
her  taosband  for  the  purchase  of  lot  IS,  block 
14,  of  the  Laclede  Race  Course  subdivision. 
In  dty  block  No.  3885,  of  the  city  of  St 
Louis,  and  received  from  them  the  following 
certificate  of  title: 

"St  Louis  Trust  Company.  Capital  and  Sur- 
plus, 13,000,000.  Land  Title  Department 
No.  61o  Chestnut  St  No.  2255.  St  Louis, 
Mo.,  Hay  4th.  1895.    U  A.  M. 

"SiL  J.  Edwards,  Esq.  Sir:— The  St  Louis 
Trust  Company  hereby  certifles  that  accord- 
ing to  the  records  contained  in  the  several 
offices  wherein  conveyance  of,  or  incumbran- 
ces on,  or  liens  against  real  estate,  situated 
in  the  city  of  St  Louis,  Missouri,  may  be 
filed  or  recorded,  the  title  to  lot  No.  15,  In 
block  14,  of  the  subdivision  of  Laclede  Race 
Course,  and  in  city  block  No.  8985,  in  said 
dty  of  St  Louis,  fronting  25  feet  on  the 
south  line  of  Hunt  avenue,  b^  a  depth  south- 
wardly of  125  feet  to  an  alley  15  feet  wide, 
as  shown  on  the  foregoing  plat  is  fully  vest- 
ed In  fee  simple  in  Annie  Edwards,  and  Is 
unincumbered  except  as  follows: 

"General  taxes  of  1893  and  1894-delln- 
qaent— $23.75  and  interest. 

"General  taxes  of  1895— a  lien  not  now 
payable. 

"Paid  May  31,  1895. 

"H.  y.  Sherwood,  Manager. 

*SpecIaI  taxes:    None  found  of  record  In 
'  the  city  comptroller's  office  except  the  fol- 
lowing: 

"Street  sprinkling  1894— delinquent  $0.71 
and  int 

"Street  sprinkling  1805— a  lien  not  now 
payable. 

"Paid  Hay  81,  1895. 

"H.  Y.  Sherwood,  Manager. 

"Assessments  for  street  and  alley  openings: 
Xone  fonnd  of  record  in  the  city  comptrol- 
ler'* office. 

"Deed  of  trust  to  trustee  of  John  B.  Krel- 
ger.  dated  July,  1892,  recorded  in  book  1106, 
page  121,  to  secure  one  principal  note  tar 


$1,200,  due  2  years  after  date,  and  4  semi- 
annual interest  notes  for  $36  each. 

"Judgment:  Dr.  B.  Chamblin  y.  M.  J. 
Bdwards,  May  11,  1893,  $23. 

"Attachments:    None. 

"Mechanics'  liens:    None. 

"In  witness  whereof,  the  St.  Louis  Trust 
Company  has  caused  this  certificate  to  be 
signed  by  its  president  attested  by  its  sec- 
retary, and  its  corporate  seal  to  be  hereunto 
afllxed  the  day  and  year  first  above  written. 

"Void  unless  attached  to  our  examination 
No.  2235,  lot  15,  city  bk>ck  3985. 

"[Seal.]         St  Louis  Trust  Company, 
"By  Thomas  H.  West  President 

"Attest:    John  D.  Fllley,  Secretary. 
"H.  Y.  Sherwood,  Manager 
Title  Department" 

He  took  this  certificate  to  the  St  Louis 
Trust  Company,  and  delivered  It  to  Mr.  H. 
Y.   Sherwood,  manager  of  defendants  title 
department  and  asked  him  to  have  the  title 
examined,  or  rather  to  have  it  extended  down 
to  December  28,  1895,  and  afterwards,  to  v^t 
on  December  28,  1895,  received  from  plaintiff 
the  following  certificate,  and  paid  defendant 
a  fee  of  five  dollars  therefor: 
"St  Louis  Trust  Company.    Capital  and  Sur- 
plus, $3,000,000.    Land  Title  Department 
No.  616  Chestnut  Street    No.  2255.    St 
Louis,  Mo.,  Dec.  28th,  1895.    9  A.  M. 

"Frederick  H.  Keuthan,  Esq.  Sir:— The 
St  Louis  Trust  Company  has  examined  from 
the  4th  day  of  May,  1895,  the  date  of  its  an- 
nexed certificate,  to  the  present  time,  the 
title  to  the  property  therein  described,  to 
wit: 

"Lot  No.  16,  in  block  14,  of  the  subdivision 
of  Laclede  Race  Course,  and  In  city  block 
No.  3985  of  the  dty  of  St  Louis,  and  reports 
that  all  the  title  which  Annie  Bdwards  is 
shown  by  the  said  certificate  to  have  then 
bad  on  and  to  the  same,  is  still  fully  vested, 
according  to  the  St  Louis  City  Records,  in 
said  Annie  Edwards,  subject  to  the  following 
intermediate  incumbrances  only. 

"General  taxes  of  1895— Due,  $21.53. 
1896— A  Uen. 

"Special  taxes  and  assessments  for  street 
and  alley  openings— None  found  of  record  In 
the  city  comptroller's  office,  except  the  fol- 
lowing: 

"Street  sprinkling,  1895— Due,  $0.54. 

"Deed  of  trust  to  trustee  for  S.  C.  Buck- 
ingham, dated  May  4th,  1895,  recorded  in 
book  1287,  page  50,  to  secure  one  note  for 
$200,  due  one  year  after  date,  and  2  semi-an- 
nual interest  notes  for  $7  each.  Subject  to 
deed  of  trust  for  $1200. 

"Judgments  —  None.  Attachments  —  None. 
Mechanics'  Liens— None. 

"Deed  of  trust  for  $1200  recorded  in  book 
1106,  page  121,  and  Judgment  ▼.  M.  J.  Ed- 
v^ards,  remain  unsatisfied  of  record. 

"Taxes  of  1894  have  been  paid. 

"In  witness  whereof,  the  St  Louis  Trust 
Company  has  caxised  this  certificate  to  be 
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signed  bjr  Its  presldmt,  attested  by  Its  secre- 
tary, and  Its  corporate  seal  to  be  hereunto 
affixed  tbe  day  and  year  flrst  above  written. 

"Void  unless  attached  to  our  examination 
No.  2255,  lot  15,  city  block  3085. 

"[Seal.]    St  Louis  Trust  Company, 
"By  Henry  C.  Haarstlck,  Ist  V.  President. 

"Attest:    John  D.  Fllley,  Secretary. 
"B..  Y.  Sherwood,  Manager 
Title  Department" 

Plaintiff  testified  that  on  the  faith  of  these 
certificates  he  completed  the  purchase  of  the 
lot  and  received  a  warranty  deed  tor  tbe 
same  from  Annie  Edwards  and  her  husband, 
for  which  he  paid  $2,600,  Including  the  In- 
cumbrances named  In  the  certificate  of  title, 
which  he  assumed  and  afterwards  paid. 

On  the  trial  It  was  stipulated  by  and  be- 
tween the  parties  that  on  and  prior  to  Jan- 
uary, 1309,  the  title  to  the  lot  was  vested  in 
the  Laclede  Association.  On  June  17,  1860, 
the  Laclede  Association  conveyed  the  lot  by 
warranty  deed  to  Jane  Saurlol,  which  deed 
was  recorded  In  Book  386,  page  466.  Jane 
Saurlol  et  al.,  by  sheriff,  conveyed  the  lot  by 
two  sheriff's  deeds  dated  May  11,  1892,  to 
Michael  Morrlssey.  Michael  Morrlssey  and 
wife  conveyed  the  lot  by  warranty  deed  dat- 
ed August  19,  1890,  to  Marcellus  J.  Edwards. 
MarcelluB  J.  Edwards  and  wife  conveyed  the 
lot  by  warranty  deed  dated  April  3,  1804,  to 
Frederick  H.  Keuthan.  Frederick  H.  Eeut- 
han  and  wife  conveyed  the  lot  by  special 
warranty  deed  dated  April  3,  1894,  to  Annie 
Edwards.  The  last  two  deeds,  as  appear  in 
evidence,  were  made  for  the  purpose  only  of 
transferring  the  title  from  Marcellus  J.  Ed- 
wards to  his  wife,  Annie  Edwards,  and  that 
Mr.  Kenthan  knew  nothing  about  the  title  at 
the  time  when  the  deeds  were  made.  Annie 
Edwards  and  husband  conveyed  the  lot  by 
warranty  deed  dated  December  26,  1805,  to 
Frederick  H.  Keuthan.  Besides  the  above 
was  the  following:  "Fabian  Saurlol  and 
wife  to  Fabian  M.  Sauriol  et  al.  Quitclaim 
deed,  dated  June  13,  1886.  Recorded  in 
Book  805,  page  490."  The  last-mentioned 
deed  was  made  by  Fabian  Sauriol  and  Ills 
second  wife  to  tbe  sons  of  Fabian  Saurlol  by 
his  flrst  wife. 

After  his  purchase  the  plaintiff  went  into 
possession  of  the  premises,  and  is  still  in  the 
possession  thereof.  For  the  flrst  10  months 
be  received  $20  per  month  as  rent  therefor; 
after  that  and  down  to  the  trial  he  had  re- 
ceived $15  per  month  rent 

A  short  time  before  the  beginning  of  this 
suit  plaintiff  was  about  to  sell  the  premises. 
Tbe  prospective  purchaser  wanted  a  certifi- 
cate of  title  from  the  Lincoln  Tmst  Com- 
pany. This  company  caused  an  examination 
of  the  title  to  be  made,  and  discovered  what 
was  thought  to  be  a  defect  in  the  title,  and 
the  sale  fell  through.  Plaintiff  then  demand- 
ed damages  of  the  defendant  which  it  re- 
fused to  pay,  •whereupon  this  suit  was  com- 
menced. 

After  alleging  the  employment  of  defendant 


to  examine  the  records  and  give  a  certlflcate 
of  the  true  condition  of  the  title,  the  petition 
alleges:  "Plaintiff  further  states  that  defend- 
ant did  not  carefully  and  faithfully  examine 
the  title  to  said  lot,  and  did  not  deliver  to 
him  a  correct  and  true  certlflcate  of  the  title 
thereto,  but  on  the  contrary,  negligently  and 
carelessly  examined  said  title  to  said  lot  and 
the  records  affecting  the  same,  and  that  said 
certificate  was  untrue  and  erroneous,  in  this: 
that  at  the  time  It  was  delivered  to  plaintiff 
the  said  Annie  Edwards  was  not  the  owner 
of  the  entire  fee-simple  title  of  said  lot,  as 
said  certificate  set  forth,  but  was  the  owner 
of  only  an  undivided  Vietb  of  said  fee,  and 
the  owner  during  the  natural  life  of  Fabian 
Saurlol  of  a  life  estate  in  the  other  i*/i«tha 
of  said  fee,  and  that  said  other  i>/i«tb8 
thereof  was  then  vested,  subject  to  said  life 
estate,  in  Fabian  M.  Saurlol,  William  Henry 
Sauriol,  and  Charles  Joseph  Anthony  Sauriol, 
and  tliat  defendant,  by  the  exercise  of  ordi- 
nary and  reasonable  care  in  making  its  said 
examination,  could  have  discovered  said  de- 
fects In  the  title  of  said  Annie  EJdwards  to 
said  lot  Plaintiff  further  states  that  by  rea- 
son of  said  certificate  being  erroneous  and 
untrue,  and  by  reason  of  defendant  careless- 
ly and  negligently  examining  the  title  to  said 
lot  as  aforesaid,  he  has  been  damaged  in  the 
sum  of  $2,500.  Plaintiff  further  states  that 
as  soon  as  he  had  any  knowledge  or  belief 
as  to  said  certificates  being  untrue  and  er' 
roneous,  he  called  on  the  defendant,  and  de- 
manded that  it  make  good  to  him  his  said 
damages,  and  that  defendant  then,  and  ever 
since  then  has,  and  now  does,  refuse  so  to 
do.  Wherefore  plaintiff  prays  Judgment  for 
$2,600  and  costs."  Tbe  answer  was  a  gen- 
eral denlaL 

The  Issues  were  submitted  to  tbe  court 
who,  after  hearing  tbe  evidence,  found  for 
the  plaintiff,  and  assessed  his  damages  at 
$1,2{H.25. 

Defendant  filed  a  motion  for  new  trial,  as- 
signing as  error  the  giving  and  refusing  of 
instructions,  and  that  the  verdict  of  the  court 
was  against  the  evidence.  Tbe  court  sustain- 
ed the  motion,  and  granted  a  new  trial,  "on 
the  grounds  of  error  in  instructions,  and  be- 
cause the  finding  was  against  the  law  and 
the  evidence."  From  the  order  granting  a 
new  trial  plaintiff  duly  appealed. 

The  chain  of  title  from  tbe  Laclede  Aaso- 
clation  to  plaintiff  is  complete,  but  a  latent 
defect  in  the  sherifTs  deed  to  Morrissey  was 
discovered  when  plaintiff  was  about  to  sell 
the  premises.  This  sherifTs  deed  Is  founded 
on  a  Judgment  rendered  In  a  suit  for  back 
taxes  against  Jane  and  Fabian  Sauriol,  com- 
menced February  2,  1881,  in  the  St  Louis 
circuit  court.  To  the  summons  issued  in  tbe 
canse  the  sheriff  returned  that  defendants 
were  not  found.  On  this  return  an  order  of 
publication  to  defendants  was  made  Novem- 
ber 15,  1881.  Proof  of  the  publication  of 
this  order  was  made  at  tbe  March  term,  1882, 
and  at  the  same  term  judgment  by  defanlt 
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wu  rendered.  Execution  was  Issued  on  the 
Judgment,  and  the  lot  was  sold  thereunder 
at  the  May  term.  1882,  Morrlssey  becoming 
the  purchaser.  In  January,  1884,  Fabian 
Saurlol  filed  his  motion  In  the  circuit  court 
to  vacate  the  Judgment,  quash  the  execution, 
and  set  aside  the  sberifl's  deed.  Morrlssey 
and  others  were  notified  of  the  filing  and 
pendency  of  this  motion.  In  support  of. the 
motion,  the  deposition  of  Fabian  Saurlol  was 
taben  at  Tacoma,  Wash.  This  deposition 
was  filed  and  published  In  the  Bt  Louis  cir- 
cuit court,  and  was  thereafter  kept  with  the 
papers  in  the  tax  salt 

The  following  la  an  abstract  of  the  evi- 
dence from  the  deposition  of  Fabian  Saurlol 
opened  and  filed  in  said  back-tax  case,  which 
was  taken  April  10,  1884:  "Said  Saurlol  testi- 
fied that  at  that  time  he  resided  at  Tacoma, 
Washington  territory;  that  he  was  the  de- 
ttaidant  in  said  tax  salt;  that  he  was  mar- 
ried to  his  first  wife,  Jane  Judge,  in  the  city 
of  St.  Louis,  Missouri,  on  the  16th  day  of 
May,  1880;  that  his  first  wife  died  in  St 
Louis  on  the  16th  day  of  March,  1870,  and 
was  burled  In  Calvary  Cemetery;  that  he 
married  his  second  wife,  Jane  Cartwright, 
in  1S75;  that  he  had  five  children  by  his  first 
wife,  named  Fabian  M.,  William  Henry, 
Charles  Joseph  Anthony,  Mary  Olive,  and 
Mary  Jane;  that  Mary  Olive  and  Mary  Jane 
were  dead  at  that  time,  and  that  the  rest 
were  all  living;  that  Fabian  M.  Saurlol  was 
at  that  time  aged  23  years,  Wm.  H.  21  years, 
Charles  Joseph  Anthony  19  years;  that  Mary 
Olive  died  before  her  mother's  death,  and 
that  Mary  Jane  died  three  months  and  four- 
teen days  after  her  mother's  death." 

On  November  5, 1S84,  the  motion  to  vacate, 
etc.,  was  overruled,  and  no  further  steps 
were  taken  in  the  matter. 

Fabian  Sanriol's  deposition  was  taken  by 
plaintiff,  on  May  2,  1901,  at  Tacoma,  Wash., 
and  read  in  evidence  on  the  trial  of  this 
canse.  He  testified  as  follows:  "That  be 
wonid  be  64  years  old  on  the  9th  day  of 
May,  1901;  that  he  lived  at  Tacoma,  Wash- 
ington; that  he  was  first  married  to  Jane 
Judge,  a  single  woman,  on  May  16,  1860; 
that  his  first  wife  died  March  6,  1870;  that 
there  were  five  children  bom  by  this  mar- 
riagey  named  Fabian  M.,  William  Henry, 
Chariea  Joseph  Anthony,  Mary  Olive,  and 
Mary  Jane;  that  the  two  girls  are  dead;  that 
Mary  Olive  died  at  the  age  of  nine  months, 
and  before  her  mother  died,  and  that  Mary 
Jane  died  some  time  over  three  months  after 
ber  mother's  death;  that  the  three  sons  are 
still  llTing;  that  he  married  his  second  wUe, 
Angela  Josephine  Yirginia  Cartwright,  in  St. 
Loois,  March  28,  1875,  and  that  she  Is  now 
living,  and  that  they  are  living  together  as 
hnsband  and  wife;  that  we  have  always 
called  my  second  wife  Jane,  and  she  is  called 
Jane  by  her  own  parents,  but  her  full  name, 
as  !ieretofore  stated  by  me,  was  the  name 
•be  was  christened  vrlth  a  few  days  before 
her  marriage  to  me,  but  she  has  never  used 
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that  name,  except  in  the  certificate  of  mar- 
riage. Witness  testified  that  he  bought  the 
property  in  controversy  in  June,  1860,  at  auc- 
tion, and  placed  the  title  In  the  name  of  bis 
first  wife,  Jane;  that  the  property  in  ques- 
tion remained  in  witness'  first  wife's  posses- 
sion until  she  died,  and  that  he  never  did 
anything  with  the  premises  after  her  death; 
that  his  first  wife  did  not  leave  any  will,  and 
there  never  was  any  probate  proceedings  up- 
on her  estate;  that  his  first  wife  was  burled 
In  Calvary  Cemetery  in  St  Louis;  that  nei- 
ther witness  nor  his  said  children  or  second 
wife  ever  made  any  conveyance  of  said 
property,  but  that  he  and  bis  second  wife, 
in  May,  1875,  gave  a  deed  of  trust  or  mort- 
gage, which  witness  afterwards  paid;  that 
witness  and  his  second  wife,  and  all  of  his 
children  then  living,  left  St  Louis  in  August, 
1875." 

The  deed  of  trust  mentioned  in  Saurlol's 
deposition  as  having  been  executed  in  1876, 
was  signed  and  acknowledged  by  Fabian 
Saurlol  and  Jane  Saurlol,  his  wite. 

It  is  conceded  by  plalntlfiC  that  Fabian 
Saurlol,  at  the  time  of  the  rendition  of  the 
judgment  in  the  back-tax  suit  and  the  sale 
on  the  execution  issued  thereon,  was  the 
owner  In  fee  of  one-sixteenth  and  had  a  life 
estate  In  fifteen-sixteenths  of  the  lot  and 
that  the  sheriff's  deed  conveyed  this  Interest 
to  Morrlssey. 

The  court  at  the  instance  of  plaintiff  declar- 
ed the  law  as  follows: 

"(1)  The  court  declares  the  law  to  be  that 
If  the  court  sitting  as  a  Jury,  finds  and  be- 
lieves from  the  evidence  that  the  defendant 
prior  to  the  execution  of  either  of  the  certifi- 
cates offered  and  read  in  evidence  by  the 
plaintiff,  knew,  or  by  the  exercise  of  ordi- 
nary or  reasonable  care  on  its  part  might 
have  known,  that  Jane  Saurlol,  grantee  in  the 
deed  of  the  Laclede  Race  Course  Association, 
died  prior  to  the  beginning  of  the  tax  suit 
offered  in  evidence,  leaving  children  surviving 
her,  and  that  she  never  conveyed  said  lot 
during  her  lifetime,  and  that  said  children 
were  not  made  parties  to  said  tax  suit  then 
the  defendant  is  liable. 

"(2)  It  was  the  duty  of  the  defendant  to 
have  examined  all  records  and  conveyances, 
suits  and  files,  recorded  and  kept  in  the  dif- 
ferent public  offices  in  the  city  of  St  Louis, 
and  the  courts  of  record  thereof,  which  apper- 
tained to  or  affected  the  title  of  the  lot  In 
question  In  this  case,  and  if,  by  the  exercise 
of  ordinary  or  reasonable  care  in  so  doing, 
defendant  could  have  seen  the  files  in  the  tax 
suit,  No.  2093,  including  the  deposition  and 
motion  to  vacate  judgment  and  quash  execu- 
tion filed  in  said  suit,  and  have  ascertained 
therefrom  that  said  Jane  Saurlol  died  before 
the  filing  of  the  tax  suit  leaving  children  sur- 
viving her,  and  made  no  conveyance  of  the 
lot  prior  to  her  death,  and  that  her  said  chil- 
dren were  not  made  parties  to  said  tax  suit 
then  the  defendant  is  liable. 

"(3)  The  title  made  by  the  sherifrB  deed 
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was  one  in  Invltum,— that  to,  against  the  will 
of  the  defendants  named  in  the  writ  of  exe- 
cution—and therefore  the  defendant  Bhould 
have  exercised  greater  care  to  ascertain  that 
the  proceedings  In  said  tax  suit  were  regular 
and  conferred  upon  the  court  full  jurisdiction; 
and  if  the  defendant  failed  to  exercise  this 
care,  and  in  consequence  thereof  made  an 
untrue  certificate,  and  the  plaintifr  suffered 
loss  thereby,  then  the  defendant  is  liable. 

"(4)  For  the  prnpose  of  the  examination  of 
the  title  to  the  lot  in  controversy,  the  deposi- 
tion of  Fabian  Sauriol,  filed  on  the  22d  day 
of  April,  1884,  in  the  tax  case  No.  2,093,  and 
'n-hlch  filing  was  noted  and  recorded  in  Book 
4,  page  310,  of  the  record  book  of  the  circuit 
court  of  the  city  of  St.  Loute,  must  be  con- 
sidered as  forming  a  part  of  the  records  of 
that  case,  although  not  such  for  the  purpose 
of  an  appeal  or  writ  of  error. 

"(6)  The  court  also  declares  the  law  to  be 
that  for  the  purpose  of  making  an  examina- 
tion of  the  title  to  the  premises  in  question 
here  the  motion  to  set  aside  the  Judgment  in 
the  back  tax  suit  in  evidence,  numbered 
2,093,  and  the  filing  of  which  motion  was 
noted  in  Book  4,  at  page  229,  of  the  record 
book  of  the  circuit  court,  must  be  considered 
as  part  of  the  record  of  said  cause,  although 
not  such  for  the  purpose  of  an  appeal  or  writ 
of  error  in  said  cause. 

"(6)  If  the  court,  sitting  as  a  Jury,  finds  for 
the  plalntUI,  the  measure  of  damages  Is  what 
the  court  may  believe  from  the  evidence  to 
have  been  the  value  of  the  premises  at  the 
time  when  the  plaintiff  completed  his  pur- 
chase, less  Vi«  thereof,  and  less  also  the 
value  of  the  curtesy  of  the  remaining  i»/n 
at  the  date  of  the  deed  to  plalntUI,  namely, 
December  28,  1895,  computed  upon  the  life 
of  said  Fabian  Saurlol's  age  at  that  time." 

Whether  or  not  the  officer  of  the  defend- 
ant who  made  the  certificate  of  title  In  mak- 
ing his  examination  of  the  title  examined  the 
proceedings  in  the  tax  suit,  and  if  he  did 
whether  or  not  he  discovered  the  motion  and 
deposition  of  Fabian  Sauriol,  filed  with  the 
papers  in  that  cause,  is  not  In  evidence,  for 
the  reason  the  officer  who  made  the  examina- 
tion was  dead  at  the  time  of  the  trial. 

The  Instructions  given  for  plaintiff  declar- 
ed, as  a  matter  of  law,  that  It  was  the  duty 
of  defendant  to  both  examine  the  proceedings 
in  the  suit  for  back  taxes  and  to  discover  and 
read  the  deposition  of  Sauriol,  and  on  the  in- 
formatlou  contained  in  said  deposition  to  as- 
certain for  himself  whether  or  not  Jane  Sau- 
riol died  before  the  commencement  of  the  tax 
suit,  leaving  children  surviving  her  who  were 
not  made  parties  to  that  snlt.  An  investi- 
gator of  title  for  hire  is  required,  in  the  per- 
formance of  his  nndertaking,  to  exercise  skill 
and  care,  and  if  he  fails  to  do  either,  and 
damage  results  to  his  employer  by  reason  of 
his  negligence,  he  will  be  liable,  but  he  Is  not 
a  guarantor  of  the  title.  Schade  v.  Gehner, 
133  Mo.,  loc.  cit  2oT,  84  8.  W.  576. 

Warvelle  on  Abstracts,  p.  522,  {  6>  says: 


"It  is  a  fundamental  rale  In  equity  tbat  pnr- 
chasers  are  directly  affected  by  every  mat- 
ter or  circumstance  concerning  the  title  to 
the  property  they  take  which  affirmatively 
appears  from  the  pleadings  or  decrees  of 
courts  of  competent  Jurisdiction,  In  actions 
relating  to  such  property,  whether  such  pur- 
chasers have  actual  notice  or  not.  It  to  the 
application  of  this  rale  which  renders  neces- 
sary a  searching  Investigation  of  the  court 
rolls  whenever  real  property  to  sold,  for  ev- 
ery man  is  presumed  to  be  cognisant  of  what 
transpires  in  the  courts  of  Justice,  and  the 
law  will  charge  him  with  actual  notice  of 
whatever  there  occurs  which  affects  the  mer- 
its of  the  title  he  would  take.  Thto  rule, 
which  has  always  been  considered  a  hard 
one,  is  not  a  favorite  with  the  conrta,  who 
are  ever  inclined  to  limit  its  application,  and 
it  will  not  be  extended  to  embrace  collateral 
matters,  or  matters  not  specifically  mentioned 
In  the  bill  or  decree,"  etc  See,  also,  Dugan 
V.  Follett,  100  111.  581. 

Where  a  conveyance  of  real  property  re- 
sults from  legal  proceedings,  and  the  official 
deed  Is  only  prhna  fade  evidence  of  the  recit- 
als therein,  as  is  a  tax  deed  in  thto  state,  ao 
examiner  of  title  should  do  one  of  two  things. 
He  should  either  by  marginal  notes  on  liis 
abstract  call  attention  to  the  fact  that  the 
deed  to  bnt  prima  facie  evidence  of  title,  or 
he  should  examine  the  court  proceedings,  and 
ascertain  for  himself  whether  or  not  the  conrt 
rendering  the  judgment  had  jurisdiction  of 
the  subject-matter  and  bad  also  acquired  Ju- 
risdiction of  the  person  of  the  defendant,  and 
tbat  the  parties  to  the  salt  and  to  the  title 
are  identical.  Warvelle  on  Abstracts,  p.  619. 
Such  an  examination  would  ordinarily  be  suf- 
ficient. If  the  record  showed  Jurisdiction  in 
the  court  to  render  the  particular  Judgment 
and  the  parties  to  the  judgment  and  the  title 
claimed  under  It  to  be  Identical  in  name  and 
description,  and  it  would  not  be  negligent  In 
the  examiner  to  fail  to  make  inquiry  dehors 
the  record  to  ascertain  if  there  might  not  be 
some  possible  defect  In  the  proceedings  or 
tarror  in  the  name  or  description  of  the  par- 
ties. Neither  the  motion  nor  deposition  filed 
by  Fabian  Sauriol  to  vacate  the  Judgment, 
etc.,  formed  any  part  of  the  record  proper. 
United  States  v.  Gamble  &  Bates,  10  Mo.  457; 
Christy's  Adm'r  v.  Myers,  21  Mo.  112;  CSty 
of  St.  Lonto  V.  Pahl,  114  Mo.  32,  21  &  W. 
448;  State  v.  Brennan,  164  Mo.,  loc.  dt  506, 
65  S.  W.  325,  and  cases  dted.  An  examiner, 
seeing  that  the  motion  had  been  denied, 
would  not  be  expected  to  examine  the  papers 
and  review  the  action  of  the  court  But  if 
he  read  the  deposition,  it  was  of  sufficient  im- 
portance to  put  an  ordinarily  prudent  man  on 
Inquiry,  and  if  be  neglected  to  make  inquiry 
he  would  unquestionably  be  gnUty  of  negli- 
gence. The  evidence  does  not  show  that  the 
examiner  read  the  deposition.  In  the  absence 
of  such  evidence,  we  think  the  court  erred  in 
declaring,  as  a  matter  of  law,  that  he  was 
guilty  of  negligeuceu 
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2.  If  Instmctlon  No.  4,  asked  by  defendant, 
but  refnsed,  should  be  modified  to  conform  to 
tbe  views  herein  expressed  and  then  given. 
It  with  those  that  were  given  for  defendant, 
would  fully  present  the  defense  made  at  the 
trial 

We  do  not  think  the  sixth  declaration  of 
law  given  for  plaintiff  states  the  correct  rule 
of  plaintiff's  measure  of  damages.  He  paid 
13,500  for  a  full  fee-simple  title.  He  actually 
got  ope-Bixteenth  of  that  title  and  flfteen- 
sfarteenths  of  a  life  estate  for  and  during  the 
life  of  Fabian  Saurlol.  His  loss  was  the  dif- 
ference between  what  he  had  paid  ($2,500) 
and  the  present  worth  of  what  he  actually 
received,  estimating  the  true  value  of  the  lot 
at  $2,500.  Nor  do  we  think  he  is  entitled  to 
interest  on  the  loss,  for  the  reason  he  has  had 
the  nnlntermpted  possession  of  the  lot,  and 
has  enjoyed  the  rents  and  profits  thereof.  He 
is  not  entitled  to  both  rents  and  interest. 
Hntcblns  v.  Koundtree,  77  Mo.  600;  Hazelett 
V.  Woodmff,  ISO  Mo.  534,  51  S.  W.  104S. 

The  judgment  is  affirmed  and  remanded. 
Allconcar. 


WIUJAMS  V.  JBAKER  et  at. 

(Conrt  of  Appeals  at  St.  Lonis,  Mo.    March  17, 

1908.) 

VENDOR  AND  PURCHA8HR— VKNDOR'8  LIKN— 
ASSIONMENT  07  DEBT-RIOHTS  OF  ASSIONBB 
—NOTES— TRANSFER  AFTER  MATURITY— DB- 
FBXSBS  AVAIUVBLB— ESTOPPEL,— BREACH  OF 
WARRANTY. 

1.  A  purchaser  of  a  note  eiven  for  a  i>art  of 
the  price  of  land  acquires  the  ri^ht  to  enforce 
the  vendor's  lien  against  the  land  for  the  bal- 
ance of  the  price  thereby  secured,  by  suit  in 
hi8   own   name. 

2.  A  purchaser  of  a  note  given  for  part  of 
the  price  of  land,  after  its  maturity  took  the 
same  snbject  to  every  defense  to  which  it  was 
subject  in  the  bands  of  the  payee. 

8.  Where,  in  an  action  by  an  assignee  of  a 
note  given  for  a  part  of  the  price  of  land,  ther^ 
was  no  evidence  that  defendant,  who  was  a 
subsequent  pnrchaser  of  the  land,  had  any 
knowledge  that  the  maker  of  the  note  and  an 
intermediate  pnrchaser  of  the  land  had  written 
letters  to  the  payee  acknowledging  that  the  note 
waa  jnstly  due,  and  promising  to  pay  the  same 
as  soon  aa  they  would  raise  the  money,  de- 
fendant was  not  estopped  by  such  letters  from 
setting  np  a  breach  of  warranty  of  title  as  a 
defense  to  the  note. 

4.  In  a  suit  to  enforce  a  vendor's  lien  for  a 
balance  of  tbe  price  of  land  sold,  against  a 
subsequent  pnrchaser  of  the  land,  defendant  waa 
entitled  to  plead  as  a  defense  a  breach  of  the 
vendor's  warranty  of  title,  and  was  not  bound 
to  sne  at  law  to  recover  damages  therefor. 

Goode.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty:  Henry  C.  Riley,  Judge. 

Action  by  Richard  Williams  against  3.  K. 
Baker  and  others.  From  a  judgment  in  fa- 
vor of  defendants,  plaintiff  appeals.  Af- 
firmed. 

On  Marcb  2,  1897,  E.  Still  and  N.  Olbson 
were  tbe  joint  owners  of  the  east  half  of 
the  aoutbweat  quarter  of  8e<^on  21,  township 
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17  north,  of  range  11  east,  situated  in  Pemi- 
scot county.  Mo.  On  said  date  E.  Still,  rep- 
resenting himself  as  the  sole  owner  of  said 
land,  sold  the  same  to  J.  K.  Baker,  a  real- 
dent  of  the  state  of  Tennessee,  for  $240,  and 
executed  and  delivered  to  him  a  warranty 
deed  therefor.  Baker  paid  $140  of  the  pur- 
chase price,  and  gave  Still  his  promissory 
note  for  tbe  balance,  $100,  due  12  months 
after  date,  which  fact  was  recited  in  the 
deed.  On  February  7,  1897,  J.  K.  Baker 
conveyed  the  land  by  warranty  deed  to  his 
son,  D.  E.  Baker.  On  February  14,  1899,  D. 
E.  Baker  conveyed  the  land  by  warranty 
deed  to  his  mother,  P.  E.  Baker.  All  of 
these  deeds  were  duly  recorded.  After  the 
note  for  the  balance  of  the  purchase  price 
became  due,  J.  K.  Baker  and  D.  E.  Baker 
wrote  letters  to  Still  promising  to  pay  the 
note.  Still  exhibited  the  note  and  these  let- 
ters to  the  plaintiff,  and  induced  him  to  pur- 
chase it.  After  acquiring  the  note,  plaintiff 
commenced  this  suit  in  the  Pemiscot  circuit 
court  against  the  three  Bakers  to  enforce  bla 
vendor's  lien  against  the  land  for  tie  bal- 
ance of  the  purchase  money  evidenced  by  the 
note.  J.  K.  Baker  died  before  notice  'Of  tbe 
suit  could  be  served  upon  him,  and  the  suit 
as  to  him  was  dismissed,  and  was  also  dis- 
missed as  to  D.  B.  Baker  on  bis  motion.  The 
answer  of  the  remaining  defendant,  P.  E. 
Baker,  alleged  a  breach  of  the  covenant  of 
warranty  contained  In  the  Still  deed,  and  by 
reason  thereof  alleged  a  failure  of  the  con- 
sideration of  the  note. 

The  court  refused  tbe  following  instructions 
asked  by  plaintiff: 

"(1)  The  court  declares  the  law  to  be  that 
In  this  cause,  if  the  court  sitting  as  a  jury 
shall  find  that  J.  K.  Baker  bought  the  land 
in  controversy  from  E.  Still,  and  that  the 
deed  of  conveyance  recited  upon  its  face  that 
a  note  of  $100  had  been  given  for  tbe  bal- 
ance of  the  purchase  price  of  said  land,  and 
that  said  deed  of  conveyance  had  been  re- 
corded in  the  recorder's  office  in  Pemiscot 
county.  Mo.,  prior  to  the  time  that  the  de- 
fendant P.  E.  Baker  purchased  said  land, 
the  law  will  presume  that  said  P.  E.  Baker 
had  notice  of  the  lien  of  said  E.  Still  upon 
said  land  for  the  impaid  balance  of  the  pur- 
chase price  tbereof. 

"(2)  If  the  court,  sitt^g  as  a  jury,  shall 
find  that  said  E.  Still  transferred  the  note 
given  as  aforesaid  for  the  balance  of  pur- 
chase price  in  said  land,  for  value,  to  plaintiff, 
Richard  Williams,  and  that  said  note  has 
not  been  paid,  then  the  finding  of  the  court 
will  be  for  the  plaintiff  to  the  extent  of  the 
amount  due  now  on  said  note. 

"(3)  The  court  declares  the  law  to  be  that, 
even  though  he  may  find  that  the  consider- 
ation of  the  note  given  by  J.  E.  Baker  to  E. 
Still  has  partly  failed,  yet  such  fact  la  no 
defense  to  the  defendant  P.  E.  Baker." 

No  other  Instructions  were  asked  or  giv- 
en, and  the  court,  to  whom  the  issues  were 
by  agreement  of  parties   submitted,  found 
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for  defendant,  and  rendered  Judgment  In  ber 
teToi,  from  wblcb  plaintiff  appealed. 

J.  P.  Tribble,  for  appellant  Brewer  ft 
OoUins,  for  respondents. 

BLAND,  P.  J.  (after  Btating  the  facts).  1. 
B7  bis  purchase  of  the  note  and  the  assign- 
ment thereof  to  tiim,  the  plaintiff  acquired 
the  right  to  enforce  the  vendor's  lien  against 
the  land  for  the  balance  of  the  purchase  mon- 
ey by  a  suit  in  his  own  name.  But  he,  hav- 
ing purchased  the  note  after  Its  maturity, 
took  It  subject  to  every  legal  or  equitable 
defense  that  it  was  subject  to  in  the  hands 
of  the  payee.  Kellogg  v.  Schnaake,  56  Mo. 
136;  Kelly  v.  Staed,  136  Mo.  436,  37  S.  W. 
1110,  58  Am.  St.  Rep.  648;  Booher  v.  Allen, 
153  Mo.,  loc.  dt  622,  623,  65  8.  W.  238; 
Oemmell  v.  Hueben,  71  Mo.  App.  291. 

The  plaintiff  contends,  however,  that  he 
was  induced  to  purchase  the  note  on  account 
of  the  representations  and  statements  made 
by  J.  K.  and  D.  B.  Baker  in  their  letters  writ- 
ten to  Still,  to  the  effect  that  the  note  was 
Justly  due,  and  that  they  would  pay  it  as 
soon  as  they  could  raise  the  money.  Had 
these  representations  been  made  to  plaintiff 
with  the  knowledge  that  he  was  about  to 
purchase  the  note,  and  had  he  relied  upon 
them  in  making  the  purchase,  then  J.  K.  and 
J.  E.  Baker  would  have  been  estopped  to  set 
up  a  defense  of  failure  of  consideration. 
But  these  letters  were  not  written  to  plain- 
tiff, and  there  la  nothing  in  the  record  to 
show  that  either  of  the  Bakers  had  any 
knowledge  or  notice  that  plaintiff  was  nego- 
tlattng  for  the  note;  besides,  neither  of  them 
are  parties  to  the  suit,  and  it  is  not  per- 
ceived how  the  defendant  can  be  estopped  by 
conduct  to  which  she  was  not  a  party,  and 
of  which  she  had  no  knowledge,  or  even  no- 
tice. 

2.  It  is  further  contended  by  appellant  that 
the  suit  Is  not  on  the  note,  but  to  enforce 
the  vendor's  llefa.  This  is  true,  but  it  is  also 
true  that  the  object  of  the  suit  is  to  collect 
the  balance  of  the  purchase  price  of  the  lania 
which  is  evidenced  by  the  note.  The  suit  Is 
to  collect  a  debt  alleged  to  be  due,  and  charge 
the  land  directly  with  the  payment  of  that 
debt.  The  defendant  purchased  the  land 
with  notice  that  It  was  subject  to  tlie  pay- 
ment of  this  debt,  and  that  the  legal  bolder 
of  the  note,  whoever  he  might  be,  would  be 
entitled  to  sue  to  enforce  the  payment  of  the 
debt  against  the  land. 

The  lien  is  an  eqnltable  one.  The  ques- 
tion arises  whether  or  not  this  equity  can  be 
enforced.  In  the  face  of  the  evidence  that 
conclusively  shows  that  it  is  without  consid- 
eration, or,  rather,  that  the  consideration  has 
failed,  and  in  the  face  of  the  further  fact 
that  this  equitable  lien  bad  its  origin  In  and 
is  founded  on  the  fraud  perpetrated  on  J.  K. 
Baker  by  Still.  It  is  insisted  by  appellant 
that  defendant  is  bound  to  let  this  fraud  be 
consummated,  bound  to  discharge  the  lien, 
though  fraudulent,  and  rely  upon  Still's  war- 


ranty for  redress.  In  other  words,  that,  for 
the  reason  the  defense  rests  on  a  breadi  of 
warranty,  the  collection  of  the  frandoleut 
debt  may  be  enforced  in  equity,  and  the  de- 
fendant forced  to  resort  to  a  suit  at  law  on 
the  warranty  to  recoup  her  damages.  To  ac- 
cede to  this  .contention  would  be,  in  effect, 
to  hold  that  where  one  is  sued  In  equity  he 
cannot  interpose  a  special  legal  defense  or 
show  that  the  equity  which  the  iriaintiff 
seeks  to  enforce  is  void  for  want  of  cpnsid- 
eratlon  on  the  ground  that  defendant  has  a 
complete  remedy  at  law.  It  seems  to  us 
this  would  be  a  roundabout  and  drcnltous 
way  to  get  at  the  right  of  the  thing,  and  that 
it  is  opposed  to  both  law  and  reason.  We 
cannot  see  why  a  failure,  or  partial  failure,  of 
consideration  for  the  purchase  price  of  land 
may  not  be  interposed  to  defeat  a  snit  to 
enforce  a  vendor's  lien  for  the  lialance  of 
such  purchase  price;  that  it  may  be  done 
we  think  is  the  law  in  this  country.  Dur- 
ment  v.  TutUe,  50  Minn.  426,  52  N.  W.  909: 
6  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  792. 

That  the  plea  of  failure  of  consideration 
of  the  purcliase  price  for  personal  property 
sold  on  a  warranty  is  available  as  a  defense 
in  a  suit  to  recover  such  price  is  the  well- 
settled  law  in  this  state.  Brown  v.  Weldon, 
99  Mo.  064,  13  S.  W.  342;  Miles  v.  Withers, 
76  Mo.  App.  87;  Stewart  v.  Miles,  80  Mo. 
App.  24;  Schoenberg  v.  Loker,  88  Ma  App. 
387.  We  can  see  no  reason  for  a  distinction 
in  this  respect  between  suits  for  recovery  of 
the  purchase  price  of  chattels  sold  on  a  war- 
ranty and  suits  to  recover  the  purchase'  price 
of  land  sold  on  a  warranty. 

The  answer  pleaded  a  breach  of  the  wai^ 
ranty  of  title  as  failure  for  the  consideration 
of  the  debt  which  the  plaintiff  sought  to  en- 
force. The  evidence  showed  conclnslvely 
that  the  breach  had  been  made,  and  that  It 
was  made  the  moment  Still  delivered  his 
deed  to  J.  K.  Baker.  The  covenant  of  title 
ran  with  the  land,  and  the  right  to  sne  for  a 
breach  of  it  passed  to  defendant  by  means  of 
the  deed  from  J.  K.  Baker,  and  from  the  lat- 
ter to  the  defendant,  and  we  think  to  set  np 
this  breach  as  a  defense  to  the  snit  to  en- 
force the  payment  of  the  balance  of  the  pur- 
chase money  was  available  to  the  defendant, 
and  affirm  the  Judgment. 

RBYBURN,  J.,  concurs.  GOODS!,  J.,  dis- 
sents, because  there  Is  no  proof  defendant's 
title  to  the  land  has  been  questioned  nor  her 
power  to  enjoy  it  disturbed. 


CALDWELL  ▼.  RENFBO  et  sL 

(Court  of  Appeals  at  St.  Looia,  Mo.    March  17, 

1903.) 

KXBHPTION— CLAIM  AQAINST  EXECUTION— RB- 
MOVAIi  FROU  STATE. 

1.  The  right  to  an  exemption,  claimed  against 
execution  by  one  as  the  head  of  a  family,  nn- 
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der  R«7.  St.  1899,  {  3162,  te  not  lost  as  against 
inch  execution,  he  then  being  a  resideJnt  of  the 
■tate.   b7  his  subsequent  removal  therefrom. 

Appeal  from  Circuit  Court,  Pike  County; 
D.  H.  Eby,  Judge. 

Action  by  George  M.  Caldwell  against 
Thomas  J.  Benfro.  From  a  Judgment  rela- 
tive to  a  claim  of  exemption,  defendant  and 
H.  M.  Hopke,  sherlfT,  appeal.    Reversed. 

Hostetter,  Dempsey  &  McGlunlns,  for  ap- 
pellantB.    J.  H.  Blalr  &  Sfin,  for  respondent 

BETBUBN,  J.  In  an  action  by  attach- 
ment brought  February  21,  1899,  by  George 
M.  Caldwell  against  Thomas  J.  Renfro,  the 
attachment  was  sustained  October  8,  1900, 
and  final  judgment  rendered  April  1,  1902, 
in  favor  of  plaintiff  against  defendant,  for  the 
aggregate  amount  of  $2,092.03.  The  causes 
of  attachment  assigned  chatged  Renfro  with 
concealing  and  disposing  of  his  property  so 
as' to  binder  and  delay  his  creditors,  and  be- 
ing abont  to  so  transfer  and  remove  his  prop- 
erty, bnt  did  not  embrace  any  charge  that  he 
was  about  to  leave  the  state,  or  that  he  was 
a  nonresident  of  the  state.  Before  the  sale 
by  Sberlff  H.  M.  Hopke  of  the  property  at- 
tached, March  15,  1800,  Renfro  served  writ- 
ten notice  on  the  sheriff,  as  the  head  of  a 
family  and  resident  of  Missouri,  demanding 
statutory  exemptions  under  section  4903  of 
the  Statutes  of  1889,  and  also  claiming,  under 
section  4906,  1300  exemptions,  now  sections 
3159  and  8162,  respectively,  of  the  present 
statates.  After  final  Judgment  was  rendered 
in  the  attachment  suit,  all  of  the  proceeds  of 
the  sale  of  the  property  attached,  except  the 
snm  of  $102.71,  bad  been  ordered  by  the  court 
to  be  disbursed  by  the  sheriff,  and  at  the 
June  term,  1902,  plaintiff  filed  a  motion  for 
an  order  on  the  former  sheriff  to  pay  over  this 
sum  remaining  to  him  on  account  of  his 
Judgment,  and  at  the  same  term  Renfro  filed 
a  motion  for  an  order  requiring  the  sheriff  to 
pay  the  same  amount  to  him  in  recognition 
of  bis  exemption  rights,  and  the  sheriff  like- 
wise filed  a  motion  for  an  order  authorizing 
him  to  pay  such  balance  to  Renfro  on  his  ex- 
emption claha 

The  plalntlirs  motion  recites  that  on  April 
1,  1902,  the  court  adjudged  that  Henry  M. 
Hopke,  as  late  sheriff  of  Pike  county,  had  in 
bis  bands  the  proceeds  of  sale  of  personalty 
attacbed  and  sold  under  order  of  court;  that 
in  sacb  final  Judgment  the  court  ordered 
Uopke,  as  such  sheriff,  to  pay  the  plaintiff 
from  said  funds  certain  amounts  towards 
payment  of  the  Judgment  rendered  in  said 
cause,  but  no  part  of  the  Judgment  indebted- 
ness had  been  paid;  that  there  remained  in 
the  hands  of  said  Hopke,  as  such  sheriff,  of 
said  proceeds,  the  sum  of  $102.71,  which  the 
court  omitted  or  failed  to  order  said  Hopke, 
as  such  sheriff,  to  pay  over  to  plaintiff  in  such 
final  Judgment  on  account  of  his  indebted- 
ness; that  the  attachment  in  said  cause  had 
been  sustained,  and  under  the  final  judgment 
the  plaintiff  was  entitled  to  said  sum,  and 


that  said  Hopke,  as  such  sheriff,  had  said  sum 
then  on  hand;  and  prayed  for  an  order  on 
said  Hopke,  as  such  sheriff,  requiring  him  to 
pay  such  sum  to  plaintiff  towards  payment  of 
said  indebtedness. 

Renfro'B  motion  set  out  that  at  the  time 
of  the  Issuance  and  levy  ot  the  writ  of  at- 
tachment and  the  sale  of  the  attached  prop- 
erty he  was  a  resident  of  the  state  of  Mis- 
souri, and  had  a  family,  and  as  such  was  en- 
titled to  all  the  exemption  rights  fixed  by 
statute,  and  that  prior  to  the  sale  of  such 
attached  property  he  bad  served  written  no- 
tice on  Henry  M.  Hopke,  then  sheriff  of  Pike 
county, .  and  the  ofllcer  who  was  executing 
the  attachment  writ,  claiming  his  exemption 
rights  in  the  attached  property  and  its  pro- 
ceeds, and  that  nothing  bad  ever  been  set  out 
to  him  by  the  sheriff,  either  out  of  said  prop- 
erty or  its  proceeds,  on  account  of  his  ex- 
emption claims;  that  on  final  judgment  ren- 
dered by  the  Pike  circuit  court  the  sum  of 
$102.71  was  found  by  the  court  to  be  in  the 
hands  of  the  sheriff,  being  the  balance  of  the 
proceeds  of  the  sale  of  Renfro's  Interest  in 
the  attached  property  not  covered  by  a  land- 
lord or  vendor's  Hen  In  favor  of  plaintiff; 
that  he  (Renfro)  was  entitled  to  such  sum 
on  account  of  his  exemption  rights;  and 
prayed  for  an  order  on  the  former  sheriff 
to  pay  over  such  amount,  which  was  still  in 
his  custody,  to  Renfro  on  account  of  his  ex- 
emption claim  and  rights. 

The  motion  of  Henry  M.  Hopke,  former 
sheriff  of  Pike  county,  recited  the  facts  con- 
tained in  the  motion  of  defendant  Renfro, 
and  that  said  sum  was  a  portion  of  the  in- 
terest of  Renfro  in  the  proceeds  of  sale  of 
such  attached  property  not  covered  by  a  ven- 
dor's or  a  landlord's  lien,  exempt  from  at- 
tachment, and  belonged  to  Renfro,  and  ask- 
ed authority  of  the  court  'to  make  payment 
of  the  amount  to  the  latter  on  account  of  his 
exemption  rights. 

These  three  motions  were  taken  up  and 
heard  at  one  time,  and  from  the  evidence  It 
developed  that  Renfro,  about  six  months  pri- 
or to  the  hearing  of  the  motions,  had  renuved 
to  Illinois,  where  he  was  then  residing  with 
his  family,  although  at  the  time  of  the  issu- 
ance of  the  attachment  writ,  the  levy  on  the 
property,  and  its  sale,  and  for  nearly  three 
years  thereafter,  pending  the  litigation  be- 
tween Caldwell  and  Renfro,  the  latter  con- 
tinued to  be  a  resident  of  Missouri.  The  trial 
court  sustained  the  motion  of  the  plaintiff, 
and  overruled  the  motion  of  Renfro  and 
Hopke,  who  thereupon  both  perfected  their 
appeal. 

Appellants  asserted  the  right  of  Renfro  to 
the  fund  In  question  as  exempt  from  seizure 
by  attachment  under  the  provisions  of  section 
3162  of  the  Revised  Statutes  of  1899.  Ex- 
emption rights  are  purely  of  statutory  origin, 
and  exist  only  so  far  as  thereby  created. 
The  statutes  of  exemption,  being  benevolent 
and  humane  in  their  character,  have  been  giv- 
en a  liberal  construction  so  as  to  give  full 
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effect  to  the  Intention  of  the  legislature,  but 
no  such  constmctlon  should  be  given  as  to 
erade  the  purpose  of  the  statute,  and  the  in- 
tention of  the  lawmakers  In  extending  char- 
ity to  the  impecunious  must  also  be  Just  to 
the  creditors.  Wagner  v.  Furniture  Co.,  68 
Mo.  App.  206;  Thompson,  Homesteads  & 
Exemptions,  {{  4,  731;  Waples,  Homesteads 
&  Exemptions,  pp.  36,  87.  764.  Appellant 
Renfro's  right  to  assert  Ills  exemption  prlyi- 
leges  arose  when  the  levy  was  effected,  and 
even  before  the  levy  the  statute  required  the 
ofiScer  in  whose  hands  the  process  had  come 
to  apprise  him,  as  the  head  of  a  family,  of 
the  property  exempt  from  attachm.ent  and 
execution.  Section  31C3,  Rev.  St.  1899.  He 
had  asserted  his  exemption  rights  in  the  prop- 
er manner  by  claim  in  writing  served  on  the 
officer  holding  the  attachment  writ  on  March 
16,  1899,  while  he  continued  as  •  resident  of 
this  state  within  the  protection  of  its  laws, 
and  the  rights  of  the  parties  hereto  must  be 
determined  by  their  status  at  the  time  of  the 
issuance  of  the  writ  of  attachment  The  no- 
tice of  his  exemption  claim  gave  the  property 
to  which  this  appellant  was  entitled  the  sta- 
tus of  property  exempt  from  attachment,  and 
the  respondent  had  no  lawful  right,  and  the 
officer  no  legal  power,  to  subject  such  prop- 
erty to  the  process.  Renfro's  rights,  thus 
firmly  established,  remained  fixed,  and  his 
subsequent  change  of  residence  and  removal 
to  another  state  could  not  have  the  effect  of 
forfeiting  or  destroying  such  vested  rights,  or, 
by  expanding  the  scope  of  the  attachment 
writ,  add  to  its  effect  or  enlarge  the  rl^ts  of 
respondent  beyond  those  existing  thereunder 
at  the  time  of  its  Issuance.  Stotesbury  v. 
Kirbland,  35  Mo.  App.  148;  Thompson,  Home- 
steads &  Exemptions,  |  839. 

The  Judgment  will  therefore  be  reversed 
and  remanded,  with  instructions  to  the  lower 
court  to  sustain  the  motion  of  appellants. 

BLAND,  P.  J.,  and  GOODE;  J.,  concur. 


CAMPBELL    V.    AMERICAN    BEN.    CLUB 

FRATERNITY. 

(Court  of  Appeals  at  St.  Louis,  Mo.    March  17, 

1903.) 

BBNEPICIAL  ABSOCIATIONS— SUBSEQUENT  BY- 
tiAWS  IMPAIRINQ  INSURANCH^-POLLOWINO 
DECISION  OF  ANOTHER  STATE. 

1.  Provision  in  the  application  and  certificate 
of  a  member  of  a  beneficial  association  that  he 
accepts  the  certificate  subject  to  all  future  laws 
of  the  association,  renders  binding  on  him  only 
after-adopted  laws  for  the  conduct  of  the  as- 
sociation, duties  of  members,  and  the  like,  and 
not  such  as  impair  his  contract  of  insurance. 

2.  Though  the  Supreme  Court  of  the  state  in 
which  one  became  a  member  of  a  beneficial 
association  has  decided  that  the  provision  in  a 
certificate  of  membership  that  the  member  ac- 
cepts it  subject  to  all  future  laws  of  the  asso- 
ciation makes  binding  on  him  subsequent  by- 
laws impairing  his  contract  of  insurance,  this 
will  not  l>e  followed  in  an  action  for  his  insur- 
ance. 

f  L  Sm  loBurane*,  vol.  »,  Cent.  Dla.  t  Ufi6> 


Appeal  from  St.  Lonls  Circuit  Court:  War- 
wick Hough,  Judge. 

Action  by  A.  B.  Campbell  against  the  Amer- 
ican Benefit  Club  Fraternity.  Judgment  for 
plaintiff.  Defendant  appeals.  Reversed  con- 
ditionally. 

Nathan  Frank  and  R.  A.  Jones,  for  appel- 
lant R.  P.  &  O.  P.  WilUamSh  for  respond- 
ent 

REYBITRN,  J.  *  At  Aberdeen,  Misa.  In 
January,  1886,  Hugh  Campbell,  the  deceased 
husband  of  respondent  became  a  member  of 
a  fraternal  beneficial  organization,  a  corx>ora- 
tion  organized  under  the  laws  of  the  state  of 
Kentucky,  with  Its  principal  office  in  the  city 
of  Cincinnati,  Oliio.  This  association  bad  a 
local  lodge  at  Aberdeen,  of  which  the  assiu> 
ed  became  a  member,  termed,  in  the  lan- 
guage of  the  order,  "Castle  Gregg,"  and  re- 
ceived a  beneficial  certificate  from  this,  the 
Knights  of  the  Golden  Rule,  on  which  this 
suit  Is  brought,  having  made  it  payable  to 
his  wife,  the  plaintiff.  The  application  for 
membendiip  contained  a  stipulation  to  ac- 
cept the  certificate  subject  to  the  laws  of 
the  order  then  in  force  or  which  might  there- 
after be  enacted  by  the  supreme  command- 
ery.  The  certificate  itself  contained  the  fol- 
lowing provisions:  "This  certificate  issued  bj 
the  authority  of  the  Supreme  Comnaanderj 
Knights  of  the  Golden  Rule,  Witnesseth: 
That  the  Order  of  the  Golden  Rule  has  been 
conferred  upon  Hugh  Campbell,  who  is  now 
a  memlier  of  the  order  in  good  standing. 
Castle  Gregg,  No.  198,  located  ut  Aberdeen, 
State  of  Mississippi,  and  in  consideration  of 
the  representations  and  declarations  mado  in 
his  application  for  this  certificate,  which  Is 
made  a  part  hereof,  and  full  compliance  with 
all  the  laws  of  this  Order  now  In  force  or 
that  may  hereafter  be  enacted,  one  thousand 
dollars,  together  with  accrued  assessments, 
will  be  paid  from  Benefit  Fund  of  the  Sec- 
ond Class  of  this  Order  by  the  Supreme  Gom- 
mandery.  Knights  of  the  Golden  Rule  to  his 
wife,  Mrs.  A.  B.  Campbell,  or  as  may  here- 
after be  directed  in  his  application  for  change 
hereof:  provided,  however,  when  there  are 
not  sufficient  members  in  this  class  to  pay 
the  maximum  benefit  there  shall  only  be  paid 
the  sum  realized  on  one  assessment  In  this 
Class  on  the  death  of  said  Comrade  less  ten 
per  cent  to  the  Contingent  Fund,  as  provid- 
ed by  law,  together  with  the  full  amount  of 
accrued  assessments  paid  by  him  In  this 
Cla»s."  The  contingent  fund  mentioned  to 
which  this  10  per  cent  was  to  go  was  the 
fund  from  which,  under  the  laws  of  the  or- 
der, all  expenses  and  accrued  assessments 
which  were  to  be  returned  were  to  be  de- 
rived, and  the  sources  of  revenue  of  the  or- 
der were  this  10  per  cent  of  the  assessments 
and  the  whole  of  the  membership  fees  paid 
by  the  members.  The. order  was  then  divid- 
ed into  five  classes,  designated  "1,"  "2,"  "3," 
"Senior,"  and  "Female,"  and  the  maximum 
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beneflts  payable  In  these  respectlye  classes 
were  ^500.  $100,  $2,000,  $2,000  and  $1,000, 
respectiyely,  and  this  certlflcate  was  of  the 
Mcond  class,  entitling  tbe  beneflclary  to  $V 
000  on  the  conditions  above  enumerated. 

A  law  of  the  order  at  the  time  of  tbe  Is- 
suance  of  the  certificate,  respecting  the  dis- 
position of  tbe  assessments  collected  in  each 
clasa  and  the  payment  of  benefits,  provided 
that  the  knights'  benefits  paid  into  tbe  su- 
preme treasury  by  members  of  each  class 
should  be  held  separate,  each  from  the  other, 
BO  that  members  of  one  class  should  not  be 
made  to  contribute  to  tbe  fund  of  another. 
In  1892,  at  a  meeting  of  the  supreme  com- 
mandery  of  the  order,  at  which  the  lodge 
Joined  by  Campbell  was  represented,  the 
laws  of  tbe  order  were  amended  to  abolish 
these  classes,  and  eliminate  the  limitation 
upon  payment  of  benefits  to  assessments  de- 
rived from  members  of  the  particular  class 
in  which  tbe  certificate  was  Issued,  so  that 
thereafter,  members  of  the  entire  order  con- 
tributed to  payment  of  benefits  on  all  death 
losses,  which  were  paid  from  tbe  common 
fund,  and,  for  the  purpose  of  apportioning 
the  part  of  the  assessments  on  the  whole 
membership  of  the  order  to  be  paid  on  each 
certificate,  three  sections  were  created  ac- 
cording to  the  maximum  benefit  each  should 
receive,  the  first  receiving  $500,  the  second 
11,000  and  tbe  third  $2,000,  and  tbe  follow- 
ing law  adopted:  "The  Knights'  and  Ladles' 
Benefits  paid  into  tbe  Supreme  Treasury  by 
members  of  different  sections  shall  be  held 
in  common.  When  the  amount  realized  by 
one  assessment,  less  10  per  cent,  shall  be 
Bofficlent  to  pay  in  full  a  maximum  benefit  in 
all  three  Sections  (to-wit,  $3,500),  then  the 
maximum  benefit  in  either  Section  shall  be 
paid.  When  the  amount  realized  on  one  as- 
sessment, less  10  per  cent.,  shall  not  be  suffi- 
cient to  pay  the  maximum  benefit  in  all 
three  sections,  then  the  benefits  shall  be  paid 
proportionately  upon  the  following  basis:  In 
the  First  Section  one-seventh  of  net  amount 
realized;  In  tbe  Second  Section  two-sevenths 
of  net  amount  realized;  In  tbe  Third  Section 
four-aeventbs  of  the  net  amount  realized." 
Tbe  payment  of  accrued  assessments  was 
abolished  at  this  meeting  by  an  amendment 
of  tbe  laws.  In  1901,  defendant,  tbe  Amer- 
ican Benefit  Club  Fraternity,  was  created  un- 
der the  laws  of  the  state  of  Kentucky,  and 
members  of  the  Knights  of  the  Golden  Rule 
accorded  tbe  right  to  Join  it  without  physical 
examination  or  payment  of  Initiation  fee,  and 
Campbell  became  a  member  of  tbe  last  or- 
ganization, wblch  assumed  the  obligations, 
and  was,  in  effect,  a  reorganization,  of  tbe 
Knights  of  the  Golden  Bule;  and  up  to  tbe 
time  of  bis  death  paid  accruing  assessments 
to  tbe  later  body,  tbe  defendant  herein.  Tbe 
law  of  this  order  concerning  the  payment  of 
benefits  was  as  follows:  "Benefits  in  this 
order  shall  be  in  four  sections  and  be  known 
and  designated  as  1st,  2nd,  3rd  and  4tb  sec- 
tions.   Tbe  maximum  benefit  In  the  1st  sec- 


tion, sball  be  $250,  2nd  section  $S0O,  Srd  sec- 
tion $1,000,  4tb  section  $2,000.  When  the 
net  amount  realized  on  one  monthly  contri- 
bution or  assessment  less  the  percentage  for 
expenses  and  reserve  fund  Is  suiSclent  to  pay 
in  full  a  maximum  benefit  in  the  4tb  section 
(to-wit,  $2,000),  then  the  maximum  benefit  in 
either  section  shall  be  paid.  When  the  net 
amount  realized  on  one  monthly  contribution, 
as  above,  is  not  sufficient  to  pay  tbe  maxi- 
mum benefit  in  the  4th  section,  then  tbe 
benefits  shall  be  paid  proportionately  on  this 
basis:  In  the  first  section  %  of  net  amount 
realized;  in  tbe  second  section  %  of  net 
amount  realized;  In  tbe  third  section  ^  of 
the  whole  of  net  amount  realized;  in  tbe 
fourth  section  the  whole  of  tbe  net  amount 
realized  on  one  monthly  contribution  or  as- 
sessment." 

It  was  conceded  that  Campbell,  at  tbe  time 
of  his  death,  was  in  good  standing  In  tbe  de- 
fendant company;  that  he  bad  paid  all  dues 
and  assessments  required  of  him;  that  plain- 
tiff, a  resident  of  Mississippi,  was  tbe  widow 
of  Campbell,  and  tbe  beneficiary  in  tbe  cer- 
tificate; that  she  had  complied  with  all  tbe 
terms  of  the  certificate,  and  that  she  had  de- 
manded of  defendant  the  amount  of  one  as- 
sessment in  class  2,  less  10  per  cent,  for  the 
contingent  fund,  as  well  as  the  amount  of 
the  accrued  assessments  paid  by  Campbell 
In  such  class;  the  latter  of  which  tbe  defend- 
ant declined  to  pay,  but  offered  to  pay  tbe 
amount  of  one  assessment  in  class  or  section 
2,  conditioned  upon  plaintiff's  signing  the  re- 
ceipt following:  "Received  of  the  National 
Council,  A,  B.  C.  Fraternity,  $150,  In  full 
satisfaction  of  all  claims  and  demands 
against  said  National  Council  growing  out  of 
tbe  death  of  said  Hugh  Campbell,  late  a 
member  of  Castle  Gregg,  No.  108,  in  Second 
K.  6.  R.  Section  of  said  order,  located  at 
Aberdeen,  Miss.,  and  In  full  discharge  of 
benefit  certificate  No.  3036  Issued  to  him  In 
said  section;  said  sum  being  net  amount  of 
collections  of  one  assessment  for  said  sec- 
tion, is  hereby  accepted,  said  certificate  sur- 
rendered and  said  National  Council  released 
from  all  further  liability."  Defendant  ad- 
mitted its  liability  for  one  assessment,  but 
denied  It  was  liable  for  tbe  amount  of  tbe 
accrued  assessments,  relying  upon  tbe  by- 
laws of  the  association  enacted  after  the  exe- 
cution of  the  certificate  which  repealed  the 
prior  existing  law  providing  for  the  payment 
of  accrued  assessments. 

Plaintiff  brought  this  suit  originally  before 
a  Justice  of  the  peace  upon  a  statement  for- 
mally reciting  tbe  facts  above  stated,  and 
especially  alleging  that  she  had  repeatedly 
requested  of  the  defendant  the  payment  of 
one  assessment  in  class  2  on  the  death  of 
Campbell,  less  10  per  cent  to  go  to  the  con- 
tingent fund,  as  provided  by  law  and  the 
terms  of  the  certificate,  together  with  the 
full  amount  of  accrued  assessments  paid  by 
Campbell  in  class  2,  amounting  to  $217.95, 
as  par  an  itemized  statement  filed  as  a  part 
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of  tbe  complaint;  and  that  an  aBsessment 
was  levied  under  such  certificate,  from  which 
1150,  nnder  the  terms  of  such  certificate,  was 
due  the  plaintiff;  that  the  defendant  had  de- 
clined to  pay  the  amount  of  snch  accrued  aa- 
sessment  paid  by  Campbell,  and  Judgment 
for  $500  was  asked.  The  trial  before  the 
Justice  resulted  In  judgment  for  plaintiff  for 
1391.10,  and  defendant  tendered  to  tbe  con- 
stable to  whom  execution  isaned  $170,  and 
deposited  that  amount  with  him,  $20  of 
which  was  for  Interest  and  costs  accrued  to 
the  date  of  tender.  Defendant  appealed  to 
the  circuit  court,  and  on  May  19,  1902,  de- 
posited therein  $170  for  plalntlfTs  benefit 
The  case  was  tried  mainly  upon  an  agreed 
statement,  which  disclosed  the  preceding 
situation,  a  Jury  being  waived,  and  the  court 
rendered  Judgment  primarily  for  $408.90, 
which,  upon  order  of  the  court,  was  reduced 
by  remittitur  to  $376.50. 

The  record  presents  but  two  Issues,  both 
involTlng  conclusions  of  law,  rather  than  of 
fact,  which  are  so  intimately  connected  that 
they  may  be  considered  together.  The  ap- 
pellant strenuously  urges  that  the  assured, 
by  his  application  and  tbe  terms  of  his  cer- 
tificate, contracted  to  be  bound  by  all  after- 
enacted  laws  of  the  supreme  commandery, 
as  well  as  by  all  laws  in  force  when  he  Join- 
ed the  order;  and  that  nnder  such  contract 
retrospective  amendments  made  in  the  laws 
of  the  order  were  valid  and  binding.  TbisI 
proposition  has  received  recent  consideration 
in  this  court,  and  is  decisively  passed  upon 
In  the  late  decision  of  Morton  v.  Supreme 
Council  of  the  Royal  League  (Mo.  App.  St 
L.)  78  8.  W.  259,  in  which  the  authorities 
will  be  found  collated  and  elaborately  dis- 
cussed. The  rule  therein  recognized  and  ap- 
proved that  although,  by  the  terms  of  the 
application  therefor,  the  assured  agreed  to 
accept  the  certificate  of  membership,  subject 
also  to  all  laws  of  tbe  organization  enacted 
in  the  future,  and  although  in  express  terms 
tbe  representations  and  declarations  in  the 
application  formed  part  alike  of  the  certifi- 
cate and  of  the  consideration  of  its  Issuance, 
yet  the  proper  interpretation  of  the  contract 
and  the  true  Intent  of  the  recital  in  the  ap- 
plication were  to  render  obligatory  upon  tbe 
Insured  only  after-adopted  laws  for  the  con- 
duct of  the  order,  duties  of  the  members,  and 
the  like,  but  not  such  as  sought  to  impair  or 
affect  the  existing  contract  of  insurance,  in 
our  Judgment  is  supported  by  the  weight  of 
authority  and  is  controlling  and  herein  ap- 
proved. 

Defendant,  however,  further  contends  that 
the  final  appellate  tribunal  of  the  state  of 
Mississippi  has  determined  the  construction 
of  similar  contracts,  and,  as  the  certificate 
was  issued  in  that  state,  its  laws  control,  and 
are .  decisive.  It  may  be  conceded  that  the 
cases  In  the  Supreme  Court  of  that  state  In- 
troduced at  the  trial  and  submitted  in  the  ar^ 
goment  construe  by-laws  after-adopted  with 
the  toll  retrospective  effect  urged  by  appel- 


lant, but  no  positive  law  ezista  hi  Mlssteslppl 
by  the  adoption  of  any  statute  upon  tbe  sub- 
ject of  the  effect  and  Interpretation  of  sncb 
by-laws,  and  while  the  rights  of  parties  un- 
der contracts  made  and  to  be  performed  in 
a  sister  state  are  usually  measured  by  tbe 
laws  of  such  state,  even  when  the  enforce- 
ment of  the  contract  may  be  sought  In  tbls 
state,  yet  we  cannot  adopt  and  yield  to  a 
mere  interpretation  of  a  contract  not  con- 
fined in  its  performance  to  that  state,   but 
susceptible  of  execution  elsewhere,   afiirmed 
by  the  courts  of  the  state  of  Mississippi   In 
direct  conflict  with  the  rule  in  thia  ata^,  and 
so   recently   pronounced   erroneous    by    this 
court  but  we  adhere  to  the  rnltng  In  tbe 
well-considered  case  above  cited.    Tbe  ruling 
herein,  even  after  abatement  by  order  of  tbe 
court  exceeds  the  amount  warranted  by  tbe 
record.    Respondent's  theory  was  that  bene- 
fits became  payable  to  her  under  the  laws  of 
the  Knights  of  the  Golden   Rule   In    force 
when  deceased  became  a  member,  and  wbich 
provided    for    payment   of   one    assessment 
levied  upon  those  members  of  the  single  class 
of  the  five  existing  divisions  of  that  order, 
and  also  for  repayment  of  all  assessments 
paid  by  the  insured.    Appellant  asserted  that 
respondent's  right  had  become  restricted  to 
the    benefits    accruing   under    its   laws,    as 
amended  subsequent  to  the  issuance  of  the 
certificate,  to  one-half  of  the  whole  aum  de- 
rived from  an  assessment  upon  all  meml>er8 
of  the  order,  irrespective  of  class,  but  with- 
out return  of  assessments  theretofore  paid; 
and  appellant  in  conformity  to  its  conten- 
tion, completed  the  tender  and  payment  of 
$170  in  tbe  magistrate's  court  by  payment  of 
that  sum  in  the  circuit  court  as  the  full  ex- 
tent of  its  liability.    The  testimony   In  the 
record  reveals  that,  adopting  the  standard  of 
recovery  contended  for  by  re8i>ondeut  and 
herein   sustained,    the    greatest   amount    de- 
rived   from    an    assessment   of    the    former 
members  of  class  2  of  the  Knights  of  the 
Golden  Rule  to  which  deceased  formerly  be- 
longed, would  not  have  exceeded  $70.    The 
trial  court  therefore  erred  in  computing  the 
result  of  such  an  assessment  at  $150. 

The  Judgment  will  accordingly  be  revers- 
ed, unless  within  15  days  respondent  shall  re- 
mit $80  therefrom,  in  which  event  the  Judg- 
ment of  the  lower  court  so  reduced  will  be 
affirmed;  costs  of  appeal  to  be  paid  by  re- 
spondent. 

BfJiND,  P.  X,  and  GOODS),  J.,  concur. 


CARMODY  V.  HANICK.* 

(Court  of  Appeals  at  St  Louis,  Mo.    March  17,. 

1903.) 

APPBAL-HARULBSa  ERROR— MISTAKE  IN  SET- 
TLEMENT. 
1.  Where  the  judgment  was  right,  as  a  mat- 
ter of  law,  under  the  facts  admitted,  any  form- 
al errors  in  the  trial  were  harmless. 


*Rebearlnc  denied  March  U,  UOl. 
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2.  Plalntiir  and  defendant  haring  made  a  aet- 
tlement  of  their  accoonta,  except  of  their  claim 
against  L.,  on  the  basis  of  no  payment  having 
been  made  bj  L.,  and  roch  claim  having  been 
assigned  to  defendant  that  he  might  m  the 
same  action  sue  on  it  for  their  mutual  benefit, 
as  well  as  on  an  indiTidnal  claim,  and  it  hav- 
ing been  decided  in  that  action  that  a  payment 
of  $500  had  been  made  to  defendant  on  the 
ioint  daim,  and  not  on  his  individual  claim, 
and  he  not  having  appealed  therefrom,  he  is 
liable  to  plaintiff  for  naif  that  sum,  on  the 
ground  of  mistake  in  the  settlement. 

Appeal  from  St  Louis  Circuit  Court;  Wm. 
Zachrltz,  Judge. 

Action  by  John  L.  Carmody  against  Mich- 
ael Hanick.  Judginent  for  plaintiff.  De- 
fendant appeals.    AflSnned. 

G.  R.  Sklnker,  for  appellant.  William  F. 
Woemer  and  B.  E.  Schnepp,  for  respondent. 

PER  CURIAM.  This  is  the  second  appeal 
In  tbia  cause.  The  first  is  reported  in  85 
Mo.  App.  659,  'Where  a  sketch  of  the  main 
features  of  the  litigation  is  given.  On  the 
second  trial  the  parties  united  in  submitting 
to  the  circuit  court  the  evidence  taken  at  the 
first  trial,  as  shown  by  the  bill  of  excep- 
tions on  which  the  case  was  reviewed  by  this 
court  on  the  first  appeal.  In  addition,  how- 
ever, to  the  evidence  contained  in  that  bill 
of  exceptions,  defendant  Introduced,  without 
objection,  two  excerpts  from  the  testimony  of 
Mr.  Walter  C.  Taylor,  given  in  a  case  of  the 
present  defendant,  Mr.  Hanlck,  against  Mr. 
Taylor,  in  the  circuit  court,  city  of  Bt.  Louis, 
togetber  with  the  checks  and  receipts  to 
which  the  testimony  of  Mr.  Taylor  relates. 
The  substance  of  the  testimony  of  Mr.  Tay- 
lor, as  introduced  at  the  last  trial,  and  sup- 
ported by  the  vouchers  exhibited,  is  that  the 
$500  payment  to  Mr.  Hanlck  by  Mr.  Taylor, 
Apru  20,  1881,  was  to  Mr.  Hanlck  individu- 
ally, and  was  Immediately  applied  to  his  in- 
dividual credit  The  action  is  to  recover 
$250  (one-half  of  the  last  Item  mentioned) 
which  plaintiff  charges  defendant  to  have 
received  on  account  of  sewer  work  done  for 
the  property  of  Mr.  Taylor  by  defendant  and 
Mr.  Timothy  W.  Scott  on  their  Joint  account 
Plaintiff  is  the  assignee  of  Mr.  Scott's  claim 
by  transfer  in  proper  form  after  the  death  of 
Mr.  -  Scott  The  former  report  of  the  case 
gives  all  the  material  facts  of  the  contro- 
versy. 

At  tbe  last  trial  the  following  declarations 
of  law  were  given,  the  first  at  the  instance 
of  the  plaintiff,  and  the  other  at  defendant's 
request,  viz.: 

"The  court  declares  the  law  to  be  that  if 
it  believes  and  finds  from  the  evidence  that 
defendant  Hanlck,  having  at  the  time  an  In- 
dividual account  and  also  a  joint  account 
of  himself  and  Scott  (plaintlfTs  assignor) 
against  Taylor,  accepted  a  payment  of  $500 
from  Taylor,  intending  at  the  time  to  credit 
same  to  his  individual  accoimt  against  Tay- 
lor, bnt  that  it  subsequently  developed  in  a 
Judicial  proceeding  between  said  Taylor  and 
Hanlck,  In   which  the  latter  sued  for  and 


represented  both  himself  Individually  and 
himself  and  Scott  jointly,  that  there  was  only 
due  at  that  time  from  Taylor  to  Hanlck  the 
sum  of  $16.47  on  his  individual  claim,  which 
sum  said  Hanlck  afterwards  accepted  in  full, 
without  returning  to  Taylor  any  part  of  said 
$500,  so  that  said  payment  of  $500  could  not 
be  applied  thereon,  and,  further,  that  at  the 
time  of  said  $500  payment  by  Taylor  to  Ha- 
nlck there  was  owing  from  Taylor  to  Hanlck 
and  Scott  (plaintiff's  assignor),  on  the  joint 
account  referred  to,  a  sum  in  excess  of  said 
$500,  and  that  said  sum  was,  in  the  case  of 
Hanlck  v.  Taylor,  applied  In  reduction  of  that 
Joint  account  due  from  Taylor  to-  Hanlck  and 
Scott,  and  that  Hanlck  hever  accounted  to 
Scott  for  said  sum,  or  any  part  thereof,  and 
never  paid  the  same  or  any  part  thereof  to 
any  person,  and  has  the  same  unaccounted 
for,  and  that  at  the  time  of  the  written  agree- 
ment of  April  20,  1895,  introduced  In  evi- 
dence, plaintiff  was  in  Ignorance  of  such  $500 
payment  to  Hanlck,  and  that  the  same  was 
omitted  therefrom  by  mutual  mistake,  then 
Judgment  must  be  for  plaintiff  for  one-half 
of  said  sum  of  $500,  with  interest  f^m  filing 
of  this  suit" 

"If  the  court  shall  believe  and  find  from 
the  -evidence  that  the  sum  of  five  hundred 
dollars  received  by  Hanlck  from  Taylor  on 
the  20th  of  April,  1891,  was  not  received  on 
account  of  the  sewer  work  which  had  been 
done  by  Hanlck  and  Scott  on  Joint  account 
then  the  plaintiff  cannot  recover  In  this  ac- 
tion." 

The  learned  trial  Judge  furthermore  refused 
the  following  declaration  asked  by  defend- 
ant, via.: 

"If  the  court  shall  believe  and  find  from 
the  evidence  that  the  agreement  for  a  settle- 
ment, dated  '4-20-1895'  and  read  In  evidence 
by  the  plaintiff,  was  made  as  part  of  a  gen- 
eral settlement  between  defendant  Hanlck 
and  Scott's  administrator;  that  since  that 
time  a  judgment  has  been  rendered  in  the 
case  of  Hanlck  v.  Taylor,  number  91,860,  in 
favor  of  the  plaintiff;  that  Hanlck  has  col- 
lected from  Taylor  the  sum  awarded  to  him 
by  said  judgment  for  the  sewer  work  done  by 
Hanlck  and  Scott  on  joint  account;  and  that 
Hanlck  has  accounted  with  plaintiff,  Car- 
mody. for  the  sum  so  collected,  and  has  paid 
over  to  him  the  share  thereof  due  to  Scott's 
estate,  as  per  the  terms  of  said  agreement- 
then  the  plaintiff  cannot  recover  In  thl9 
suit" 

The  trial  court  found  tot  plaintiff  in  the 
sum  of  $302.50,  and  rendered  judgment  ac- 
cordingly. Defendant  appealed  in  the  ordi- 
nary way  after  duly  saving  exceptions. 

1.  Defendant  complains  of  the  declaration 
of  law  given  by  the  court  at  the  Instance  of 
plaintiff,  and  raises  some  questions  upon  the 
other  declarations.  It  will  not  be  necessary 
to  go  into  the  particulars  of  those  rulings, 
Inasmuch  as  we  think  the  facts  conceded  by 
defendant  are  conclusive  of  this  appeal,  as 
a  matter  of  law.    When  facts  admitted  by 
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twtb  parties  to  a  case  point  to  one  result  as 
a  conclusion  of  law.  It  is  unnecessary  to  con- 
sider whether  formal  errors  occurred  in  the 
proceedings  of  the  trial  court.  It  Is  nn^ 
doubted  law  that  where,  as  In  the  case  at  bar, 
the  debtor  (in  this  case,  Mr.  Taylor)  directs 
the  application  of  a  payment,  when  made,  to 
a  specific  account,  and  the  creditor  accepts 
the  application,  and  applies  the  payment  as 
directed,  the  transaction  Is  generally  held  to 
be  valid  and  effective  as  between  those 
parties  Immediately  concerned.  But  such  a 
state  of  facts  does  not  preclude  the  parties 
themselves  from  undoing  the  transaction  by 
their  mutual  consent,  and  applying  the  fund 
In  question  otherwise  at  a  later  time,  when 
that  may  be  done  without  prejudice  to  the 
interest  of  any  third  party.  The  effect  of 
the  decision  of  the  referee  in  the  case  oC 
Hanick  v.  Taylor  was  to  determine  that  the 
payment  in  question  of  the  $500,  April  20, 
1881,  by  Mr.  Taylor,  although  Intended  at  the 
time  as  a  payment  on  the  several  or  Individ- 
ual account  of  Mr.  Hanlck,  was  not  In  fact 
due  upon  that  account,  but  that  the  same 
should  properly  have  been  applied  to  the 
other  account  of  Mr.  Taylor  at  the  time, 
namely,  the  joint  account  of  Scott  and  Ha- 
nlck. The  referee's  finding  and  the  court's 
Judgment  thereon  became  conclusive  be- 
tween Messrs.  Hanlck  and  Taylor  when  the 
Judgment  in  the  former  case  became  final,  as 
all  parties  to  this  case  concede  It  did.  The 
effect  of  that  Judgment  was  to  apply  the  pay- 
ment by  Mr.  Taylor  (originally  on  the  sev- 
eral accounts  of  Mr.  Hanlck)  to  the  Joint  ac- 
count of  Scott  and  Hanlck,  and  thereby  to 
conclude  Messrs.  Taylor  and  Hanlck  to  that 
application  of  the  payment.  As  Mr.  Hanlck, 
before  beginning  that  case,  had  accepted  an 
assignment  of  the  Joint  account  of  Messrs. 
Scott  and  Hanlck  in  order  to  facilitate  the 
collection  of  the  Joint  account  along  with 
one  due  Mr.  Hanlck  severally  by  the  same 
defendant,  he  became  trustee  for  collection 
of  the  Scott  Interest  In  the  account.  The 
memorandum  of  April  20,  1895,  signed  by  Mr. 
Michael  Hanlck,  did  not  mention  this  par- 
ticular payment  of  $500.  There  is  not  the 
slightest  ground  to  ascribe  any  want  of  good 
faith  to  Mr.  Hanlck  in  omitting  to  mentloD 
it.  He  undoubtedly  regarded  the  applicatiOD 
of  the  payment  to  bis  personal  account  as 
valid  and  final.  That  memorandum  was 
made,  however,  before  the  finding  and  Judg- 
ment In  the  case  of  Hanlck  v.  Taylor,  the 
result  of  which  was  to  alter  the  application 
of  the  payment  In  question  as  between 
Messrs.  Taylor  and  Hanlck.  Mr.  Hanlck  at 
the  time  of  the  memorandum  of  April  20, 
1896,  considered  that  particular  payment  as 
made  to  him  alone;  for  he  claimed  the  larger 
amount  as  his  Just  due.  But  the  referee  aft- 
erwards found  he  was  not  entitled  to  as 
much  as  he  claimed  on  his  individual  ac- 
count, and  therefore  he  found  in  favor  of  Mr. 
Etanlck  for  about  $16  only,  instead  of  tlie 
larger  amount  which   Mr.    Hanlck  bad  de- 


manded. It  is  not  Important  to  consider 
whether  or  not  that  Judgment  was  ooncluaive 
as  to  plaintiff's  right  to  one-half  of  the  Tay- 
lor payment  as  between  him  and  the  defend- 
ant in  this  case.  It  is  enough  that  It  was  a 
conclusive  decision  between  Messrs.  Taylor 
and  Hanlck  as  to  the  application  of  the  pay- 
ment between  them.  It  had  the  effect  to  de- 
cide that  it  was  not  properly  applicable  to 
Mr.  Hanlck's  own  account,  and  there  was 
then  left  no  other  account  than  the  Joint  ac- 
count of  Hanlck  and  Scott  to  wUcb  it  could 
be  applied.  The  adjudication  that  the  pay- 
ment did  not  belong  to  Mr.  Hanlck  necessa- 
rily had  the  effect  to  change  the  applicatloa 
of  the  payment  to  the  Joint  account.  Just  as 
the  parties  to  the  former  Judgment  might 
have  voluntarily  so  changed  the  original  ai>- 
plicatlon,  had  they  seen  fit,  and  the  plaintiff 
had  assented. 

2.  The  refusal  of  the  learned  trial  Judge  to 
give  the  second  declaration  of  law  asked  by 
defendant  was  proper,  In  view  of  the  ruling 
on  the  former  appeal,  to  which  we  adhere. 

8.  It  is  next  insisted  that  the  Judgment  is 
excessive  in  one  particular,  but  we  do  not  ao 
view  It. 

As  Mr.  Hanlck's  recovery  of  his  individual 
demand  for  $16.47  was  secured  In  the  other 
suit,  and  was  Independent  of  this  $500  Item 
of  the  Joint  account,  the  latter  should  not  be 
reduced  by  the  Indlvldaal  Judgment  afore- 
said, In  determining  the  shares  of  the  par- 
ties to  this  case  in  the  $500  payment 

The  Judgment  is  affirmed. 


HERF   &   FRERICHS   CHEMIOAL   CO.    T. 
liACKA WANNA  LINB.» 

(Court  of  Appeals  at  St  Louis,  Mo.    March  17, 
1903.) 

CARRIER-CONTRACT  OF  BHIPMBNT— DUTY  TO 
NOTIFY  CONSIGNBB— USAGE— LIABILITY  OF 
CARRIER— RIGHT  OF  RBCOVBRT— WAIVER  OF 
OBJECTIONS— LAW  OF  THB  CASB-ODBS- 
TIONS  ON  APFBAL. 

1.  Where,  on  a  prior  appeal,  the  Court  of  Ap- 
peals has  held  that  an  objection  to  a  reply  as 
a  departure  from  the  petition  was  waived  by 
a  failure  to  raise  the  objection  by  special  de- 
murrer or  motion  to  strike  out  before  going  to 
trial,  such  holding  is  the  law  ot  the  case. 

2.  Where  a  contract  of  shipment  is  made  in 
Missonri  between  a  resident  corporation  of  that 
state  and  a  carrier  having  an  o£9ce  tnd  doing 
business  there,  such  contract  Is  governed  by 
the  laws  of  that  state,  and  the  carrier  is  not 
required  to  notify  the  consignee  of  the  arrival 
of  the  shipment  u  it  arrives  at  the  destination 
on  time. 

3.  Where  the  aniformly  observed  usage  of 
the  place  to  which  goods  are  shipped  requires 
the  carrier  to  notify  the  consignee  of  the  ar- 
rival of  the  diipment,  such  usage  will  be  bind- 
ing on  the  carrier  unless  its  observance  is  dis- 
pensed with  by  an  express  stipulation  to  that 
effect  in  the  contract  of  shipment. 

4.  A  local  usage  of  a  place  to  which  goods 
are  shipped,  requiring  the  carrier  to  notify  the 
consignee  of  the  arrival  of  the  shipment,  is  not 
dispensed  with  by  a  stipulation  in  the  contract 

•Rehearing  denied  Mkrcb  tl,  190S. 

T  2.  Be*  Carriers,  vol.  t,  Cent  Dig.  (I  220,  SIC.  IIT. 
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of  shiinnent  that  the  goods  are  to  be  called  tor 
on  the  day  of  their  arrival. 

5.  Where  a  carrier  claimed  that  it  had  noti- 
fied a  consignee  by  mail  of  the  arrival  of  a 
ahiimient,  bnt  the  persona  having  charge  of 
the  consignee's  mail  claimed  that  snch  notice 
was  never  received,  and  could  not  be  found  in 
the  files  in  which  they  were  always  kept,  it 
was  a  question  for  the  jury  whether  the  notice 
was  actually  received  by  the  consignee. 

6.  Thontdti  it  may  seem  to  the  appellate  court 
that  a  finding  of  the  jury  is  against  the  greater 
weight  of  the  evidence,  yet  that  court  will  not 
aet  aside  a  verdict  on  that  ground. 

7.  Where  there  was  cognicting  evidence  as 
to  when  a  carrier  had  given  personal  notice  to 
a  consignee  of  the  arrival  of  a  shipment,  it 
was  a  question  for  the  jury  if  the  notice  was 
given  in  time,  and  their  finding  thereon  is  con- 
dnsive. 

8.  To  authorize  a  shipper  to  abandon  goods 
and  look  to  the  carrier  for  their  value,  or  com- 
pensation for  loss  on  account  of  deterioration, 
it  must  show  not  only  that  it  was  on  account 
of  the  carrier's  negligence  that  the  goods  wers 
not  delivered  in  due  time,  but  also  that  the  car- 
rier negligently  kept  the  goods  in  an  unsafe 
place  until  they  had  materially  deteriorated. 

9.  Where  a  contract  was  made  for  the  ship- 
ment of  goods  to  a  place  where  the  established 
usage  was  for  the  carrier  to  notify  the  con- 
dgnee  of  the  arrival  of  the  goods,  a  failure  to 
give  soch  notice  would  constitute  a  breach  of 
&e  contract. 

10.  Where  a  party  has  elected  to  try  an  ac- 
tion as  arising  out  of  contract,  he  cannot  insist 
on  appeal  that  the  action  sounds  in  tort. 

Appeal  from  St  I^uls  Circuit  Conrt;  H. 
D.  Wood,  Jndge. 

Action  by  the  Herf  &  Frerlcbs  Chemical 
Company  against  the  Lackawanna  Line. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Plaintiff  is  a  corporation  engaged  In  the 
manufacture  of  chemicals  In  the  city  of  St. 
Louis.  The  defendant  is  an  Incorporated  as- 
sociation doing  business  a»  a  common  car- 
rier. The  substance  of  the  petition  Is  that 
on  September  24,  1900,  plaintiff  delivered  to 
defendant  at  St  Louis,  Mo.,  and  defendant 
received  from  plaintiff,  for  transportation  to 
Sew  York  City,  to  be  delivered  to  Schoell- 
koph,  Hartford  &  Maclagan  (a  corporation), 
•  case  of  chemicals  containing  snbnltrate  ot 
bismuth  of  the  value  of  $381.60,  which  de- 
fendant agreed  to  transport  and  deliver,  in 
consideration  of  certain  freight  charges  paid 
or  to  be  paid;  that,  In  violation  ot  the  con- 
tract, defendant  tailed  and  refused  to  carry 
said  goods  to  New  York  City,  and  failed  and 
refused  to  deliver  them  to  Schoellkoph,  Hart- 
ford &  Maclagan,  by  reason  whereof  plain- 
tiff was  damaged  in  the  sum  of  $381.60,  for 
wbicb  with  Interest  he  prays  judgment. 

The  answer  was  a  general  denial  and  a 
plea  of  the  following  special  defenses:  That 
It  entered  into  a  special  written  and  printed 
contract  (set  forth  and  quoted)  with  plaintiff 
on  September  24,  1890,  for  the  transporta- 
tion of  one  case  of  chemicals  from  Kast  St. 
Lonia  to  New  York  City;  "that  It  transported 
the  property  described  In  said  special  contract 
In  due  time  and  In  good  order  to  the  city  of 
New  York,  and  that  said  property  remained 
uncalled  for  in  Its  possessiou  from  the  date 


of  Its  arrival  In  New  York,  to  wit,  on  or 
about  the  4th  or  6tb  days  of  October,  1890, 
until  the  24tb  day  of  December,  1890,  at 
which  time  the  defendant,  as  It  lawfully 
might,  sent  said  property  to  a  storage  ware- 
house, to  be  stored  there  at  the  owner's  risk* 
and  expense,  as  provided  in  said  special  con- 
tract, hereinabove  set  forth;  and  that  on  or 
about  the  22d  day  of  October,  1891,  said 
goods  were  sold  for  the  freight  charges  there- 
on In  said  storage  warehouse  in  due  conform- 
ity to  law.  WTierefore  defendant  says  that 
plaintiff  ought  not  to  have  or  maintain  this 
action,  and,  having  fully  answered,  prays  to 
be  discharged,  with  Its  costs." 

The  reply  admitted  the  contract  as  allied 
In  the  answer,  and  then  proceeded  as  fol- 
lows: "And,  further  replying,  plaintiff  states 
that  the  property  referred  to  In  said  special 
contract  Is  the  same  property  sued  for  in 
this  case;  that  after  the  arrival  of  said  ship- 
ment In  New  York,  and  while  same  was  In 
defendant's  ijossesslon,  plaintiff  and  Its  con- 
signees demanded  delivery  of  same  from  de- 
fendants, tendering  to  It  at  the  time  all 
freight  and  other  charges  against  said  shfp- 
ment,  bnt  defendant  in  violation  of  Its  duty, 
failed  and  refused  to  deliver  said  property  as 
demanded.  And  plaintiff  further  states: 
That  at  the  time  of  the  making  of  said  ship- 
ment and  special  contract,  and  at  the  time 
of  arrival  of  said  shipment  In  New  York,  there 
existed  In  New  York  an  esbibllsbed  custom 
of  terminal  carriers  delivering  shipments  In 
New  York  City,  and  among  them  of  the  de- 
fendant Lackawanna  Line  and  of  the  Dela- 
ware, Lackawanna  &  W.  K.  R.  Co.,  a  mem- 
ber of  the  defendant  line,  and  the  last  carrier 
of  said  shipment  to  the  effect  that  ni)on  the 
arrival,  whether  on  time  or  not,  of  shipments 
for  delivery  In  New  York  City,  they  custom- 
arily notified  consignees  of  the  said  arrival 
and  of  the  location  of  goods  shipped  In  man- 
ner as  follows:  Where  the  address  or  loca- 
tion of  the  consignees  in  New  York  City  was 
below  City  Hall  Park,  a  first  notice  was  cus- 
tomarily sent  by  delivering  to  consignees  on, 
to  wit,  the  day  or  the  day  after  arrival,  a 
written  and  printed  notice  of  the  arrival  and 
location,  by  messenger,  who  took  receipts  for 
first  notices  so  delivered,  and  thereafter,  In 
the  event  of  said  shipment  not  being  called 
for,  two  further  notices  were  sent  by  postal 
cai^  mailed  to  consignees,  at  Intervals  of,  to 
wit  three  weeks  to  a  month  after  arrival. 
That  plaintiff's  consignees  knew  and  relied 
upon  said  custom  of  defendant  and  Its  termi- 
nal member  of  notifying  consignees  of  the 
arrival  of  shipments  as  aforesaid.  That  the 
address  of  consignees  In  New  York  City  was 
located  below  City  Hall  Park,  and  was  known 
to  defendant  and  Its  said  terminal  member. 
That,  notwithstanding  its  said  custom,  de- 
fendant further  violating  its  duty  to  plain- 
tiff, carelessly  failed  and  neglected  upon  and 
after  the  arrival  of  said  shipment  to  notify 
plaintiff's  consignees  of  Its  arrival  and  loca- 
tion, as  required  by  said  customi    And,  fur- 
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tiier  replying,  plaintiff  Btatea:  That  on,  to 
wit,  November  13,  1880,  upon  the  fallnre  of 
consignees  to  receive  any  notice  of  arrival, 
plaintiff  requested  defendant  to  trace  and  lo- 
cate said  shipment  so  that  same  might  be  de- 
livered to  plaintiff  or  its  consignees,  and 
thereafter  plaintiff  repeatedly  renewed  said 
request  to  trace,  from  time  to  time;  but  that 
defendant.  In  further  violation  of  Its  duty,  bo 
carelessly  and  negligently  cared  for,  handled, 
placed,  or  stored  said  shipment,  and  so  failed 
to  use  reasonable  and  ordinary  care  and  dili- 
gence In  tracing  and  finding  same  after  Its 
arrival  in  New  York,  that  It  failed  to  find,  lo- 
cate, and  produce  said  shipment  ready  for  de- 
livery for  an  unreasonable  time,  to  wit,  eight 
months  after  the  arrival  of  same  at  destina- 
tion, and  after  plaintiff  had  requested  the 
tracing,  location,  and  prodnction  thereof. 
That  at  the  time  of  plaintUTs  said  request 
to  trace  and  thereafter  said  property  was  and 
remained  In  defendant's  possession,  and 
might,  by  the  exercise  of  reasonable  care, 
have  been  readily  located  and  produced  for 

Sellvery.  That  before  learning  of  said  ar- 
ival,  and,  to  wit.  In  February,  1891,  plain- 
tiff, because  of  defendant's  delay  In  locating 
and  producing  said  shipment  for  delivery, 
sent  other  goods  to  its  consignees  In  place 
of  the  goods  then  in  defendant's  possession, 
and  plaintiff  thereupon  demanded  from  de- 
*  fendant  deliver;  of  the  goods  in  Its  posses- 
sion, or  payment  of  their  value,  but  defendant 
failed  and  refused  to  deliver  them  to  plain- 
tiff, or  to  pay  therefor.  That  by  reason  of 
defendant's  said  negligence  In  failing  to  no- 
tify consignees  of  arrival,  and  In  failing  aft- 
er arrival  to  locate  said  shipment,  nelthn 
plaintiff  nor  the  consignees  learned  of  the  ar- 
rival of  said  shipment  at  destination  until 
an  unreasonable  time,  to  wit,  eight  months, 
after  its  actual  arrival,  and  after  plaintiff  had 
requested  the  shipment  to  be  traced,  and  that 
■  said  goods  were  of  a  perishable  nature,  and 
by  reason  of  said  delay  were  rendered  value- 
less. That  by  reason  of  defendant's  afore- 
said neglect  of  its  duties  said  goods  were  lost 
to  plaintiff,  and  It  was  damaged  In  said  sum 
of  $381.60,  for  which,  with  Interest  and  costs. 
It  asks  judgment  as  prayed."  A  motion  was 
made  by  defendant  to  strike  out  the  whole  of 
the  reply.  This  motion  was  overruled  by  the 
court 

On  the  trial  It  was  admitted  that  the  ship- 
ment arrived  at  Pier  19,  North  river,  city  of 
New  Tork,  on  October  6,  1890,  and  ronained 
there,  uncalled  for  by  the  consignees,  until 
December  24,  1880,  when  It  was  removed  to 
defendant's  warehouse  for  storage  in  the  city 
of  New  York,  where  it  remained  until  Octo- 
ber 22,  1891,  when  it  was  sold  at  auction  by 
defendant  to  pay  freight  and  other  charges; 
and  It  was  admitted  that  the  sale  was  In 
accordance  with  the  laws  of  New  Jersey. 

The  clauses  of  the  contract  of  shipment  ma- 
terial to  this  controversy  are  as  follows:  "(1) 
It  being  distinctly  understood  that  these  com- 
panies shall  not  be  responsible  as  common 


carriers  for  said  goods  while  at  any  of  these 
stations  awaiting  delivery  to  such  consignee 
or  carrier,  but  liable  as  warehousemen  only. 
(2)  That  fir^ht  carried  by  these  con^anles 
must  be  removed  from  the  station  during 
business  hours  on  the  day  of  its  arrival,  or 
It  will  be  stored  at  the  owner's  risk  and  ex- 
pense, and.  In  the  event  of  its  destruction  or 
damage  from  any  cause  while  In  the  depot  of 
any  company,  that  the  company  shall  not  be 
liable  to  pay  any  damage  therefor.  (3)  That 
the  companies  will  not  be  responsible  for  tbe 
decay  of  perishable  articles." 

The  shipment  was  consigned  to  Scboell- 
koph,  Hartford  &  Maclagan  to  be  sold  on  ac- 
count of  the  plaintiff. 

The  evidence  of  both  parties  Is  that  on  tbe 
arrival  of  a  shipment  a  usage  or  custom  pre- 
vails In  New  York,  which  has  been  uniformly 
observed  by  the  defendant  and  other  railroads 
terminating  In  said  city,  of  sending  a  notice 
stating  that  the  goods  have  arrived,  with 
book  to  take  receipt  for  such  notice.  This 
notice. states  that  the  goods  have  arrived,  and 
the  freight  is  so  much;  there  may  be  other 
things  on  It  sometimes;  that  tbe  goods  must 
be  removed  within  21  hours,  or  some  other 
period;  and.  It  the  shipment  Is  not  called 
for  within  a  reasonable  time,  to  follow  np 
this  personal  notice  with  notice  by  postal 
cards  at  Intervals  of  a  week  or  such  matter. 
There  Is  no  evidence  In  the  record  tending  to 
prove  that  defendant  gave  the  consignees  the 
first,  or  personal,  notice  of  the  arrival  of  the 
goods,  but  there  Is  evidence  by  two  em- 
ployes of  the  defendant  that  at  least  two  no- 
tices by  postal  cards  were  made  out  and 
mailed  to  the  defendant  of  tbe  arrival  of  tbe 
goods;  one  on  October  8th,  and  the  other  on 
December  16, '  1890.  Plaintiff's  evidence 
tends  to  show  that  these  notices  were  not 
received  by  the  consignees.  A  subsequent 
personal  notice  was  also  given  to  the  con- 
signees of  the  arrival  of  the  goods,  and  a  re- 
quest that  they  pay  the  freight,  and  take 
the  goods  away.  This  notice  came  about  in 
this  way.  Herf,  a  member  of  plaintUTs  cor- 
poration, testified  that  the  goods  were  re- 
ported as  lost;  that  on  November  13,  1880, 
he  made /I  request  of  defendant  to  trace  the 
goods  at  St.  Louis.  Nichols,  defendant's 
freight  claim  agent  at  New  York  City,  testi- 
fied that  In  the  fall  of  1890,  either  at  the  re- 
quest of  the  shipper  or  the  consignees,  he 
could  not  remember  which,  he  had  the  goods 
traced,  and  that  they  were  traced  and  located 
at  Pier  19;  that  It  usually  took  about  10 
days  to  run  such  a  tracer;  that,  as  soon  as 
the  goods  were  located,  he  sent  his  clerk  to 
notify  the  consignees  that  the  goods  were 
at  Pier  19,  and  to  notify  them  to  call,  pay 
the  freight,  and  take  them  away.  Nichols 
was  not  able  to  fix  the  day  or  the  month 
when  this  messenger  was  sent  to  the  con- 
signees, but  stated  that  it  was  in  the  tall  of 
1890.  Foote,  Nichols'  clerk,  testified  that 
about  November  10,  1890,  he,  at  the  direct- 
tion  of  Nichols,  went  to  the  office  of  the  con- 
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lOgaeea.  and  notlfled  Madagan  that  the  goods 
were  at  the  pier.  He  said:  "I  told  him  the 
goods  were  on  the  dock,  and  asked  him  what 
disposition  they  wanted  made  of  the  goods. 
They  told  me  they  were  not  ready  just  at 
that  time  to  take  It,  but  probably  would  a 
little  later  on.  I  «sked  them  U,  when  they 
got  ready  to  do  so,  would  they  send  the  or- 
Aer,  or  the  disposition  for  it,  through  Mr. 
Nichols,  at  26  Exchange  Place,  so  that  he 
could  answer  the  tracer,  and  show  delivery. 
That  was  what  the  tracer  asked  foi^to  show 
the  delivery.  That  was  as  far  as  I  bad  any- 
thing to  do  with  it  at  that  time.  *  •  •  I 
think  In  about  three  weeks  from  that  time 
another  tracer  came  through  Mr.  Nichols  to 
show  dellTery,  asking  to  hurry  disposition. 
He  handed  that  to  me,  and  I  went  down 
again,  and  said:  "This  thing  has  been  laying 
on  the  dock  a  considerable  length  of  time, 
and  we  would  like  to  get  it  delivered,  or  get 
some  dispbsition  for  It.  If  you  don't  accept 
it  very  shortly,  the  chances  are  it  will  be  pot 
in  store;'  and  he  replied,  'Well,  we  don't 
know  whether  we  are  going  to  accept  it  or 
not,  now.' "  Maclagan  said  these  notices 
were  given,  but  that  they  were  given  in  1891, 
and  about  nine  months  after  the  shipment 
was  made,  and  after  be  had  been  notified  by 
the  plalntm  not  to  accept  the  goods.  Memo- 
randa of  the  postal  card  notices  were  kept, 
and  witnesses,  from  these  memoranda,  swore 
positively  that  the  itostal  card  notices  were 
made  out,  and  that  they  were  quite  certain 
that  they  were  mailed  to  the  consignees. 
The  evidence  offered  by  plaintifT  to  show  that 
they  were  not  received  was  to  this  effect: 
That  the  consignees  carefully  kept  and  filed 
all  such  notices,  which  they  preserved,  aivl 
that  so  stich  notices  were  found  among  the 
files  kept  during  the  years  1890  and  1891; 
that  all  mail  coming  to  the  office  of  the  con- 
signees came  Into  the  hands  of  either  Hart- 
ford of  Maclagan,  both  of  whom  testified  that 
no  such  postal  cards  were  received  by  them, 
or  either  of  them.  The  bill  of  lading  for  the 
shipment  was  mailed  to  the  consignees  by 
the  plaintiff  and  received  by  it  in  September, 
1891.  There  was  evidence  tending  to  prove 
that  after  the  goods  arrived  In  New  York, 
and  were  stored  at  Pier  10,  they  were  ex- 
posed to  dampness,  and  that  such  exposure 
would  deteriorate  them,  and  render  them  un- 
fit for  the  purposes  for  which  they  were 
manufactured,  to  wit,  medical  purposes. 
There  was  evidence  offered  by  the  defendant 
to  the  contrary,  and  that,  after  such  a  prep- 
aration became  unsalable,  the  bismuth  in  the 
shipmeDt  would  be  worth  from  $40  to  $50 
after  being  melted  down  and  extracted.  The 
goods  woe  tendered  the  consignees  in  June, 
1891,  bnt  they  refused  to  receive  them. 

At  the  dose  of  all  the  evidence  defendant 
offered  an  Instruction  in  the  nature  of  a  de- 
mnrrer  to  the  evidence,  which  the  court  re- 
fnaed  to  give.  Of  Its  own  motion,  the  court 
gave  the  following  IsstmctlonB: 

"(1)  Tke  court  Instmcts  the  Jury  that  If  you 


believe  from  the  evidence  that  a  custom  of 
giving  arrival  notices  exists,  as  explained  in 
another  Instruction  (No.  13);  and  if  you  fur- 
ther believe  from  the  evidence  that  no  notice 
of  arrival  was  given  by  defendant  to  plaintiff 
or  consignees  at  any  time  after  arrival;  and 
if  you  further  believe  from  the  evidence  that 
by  reason  of  such  faUure  by  defendant  to 
give  any  arrival  notice,  or  any  notice,  the 
plaintiff  and  its  consignees  failed  to  call  for 
the  goods  at  Pier  19,  North  river.  New  Tork, 
where  the  goods  were  located,  but  believed 
said  goods  to  be  lost,  and,  acting  upon  this 
belief,  made  inquiry  for  them  of  defendant, 
and  asked  defendant  to  trace  and  locate  the 
goods,  and  the  defendant  negligently  failed 
to  locate  said  goods  witliln  a  reasonable  time 
after  it  was  requested  so  to  do;  and  if  yoa 
further  believe  from  the  evidence  that  after 
the .  exphratlon  of  such  reasonable  time  for 
locating,  as  aforesaid,  defendant  did  trace 
and  locate  the  goods,  and  tendered  them  to 
plaintiff  or  Its  consignees;  and  if  yon  fur- 
ther find  from  the  evidence  that  at  the  time 
of  such  tender  the  goods  had  deteriorated  in 
value,  and  that  such  deterioration  was 
caused,  not  by  inherent  defects  In  the  goods, 
but  by  their  exposure  to  outside  Influence 
while  In  defendant's  possession,  and  before 
plaintiff  or  Its  consignees  had  notice  of  the 
locatiou  of  the  goods  — then  your  verdict 
should  be  for  the  plaintiff,  and  the  amount  of 
your  verdict  should  be  such  sum  as  you  may 
find  from  the  evidence  represents  the  deterio- 
ration, caused  as  above  Indicated,  by  the 
failure,  if  any,  of  defendant  to  locate  the 
goods  within  a  reasonable  time  after  request 
so  to  do,  and  which  had  taken  place  up  to 
that  time:  and  to  this  total  you  may,  if  you 
see  fit,  add  Interest  thereon  at  the  rate  of 
six  per  cent  per  annum  from  September  15, 
1892,  the  date  when  this  suit  was  filed:  and 
if,  on  the  other  hand,  you  find  that  at  the 
time  of  the  tender  back  of  the  goods  the  sub- 
nitrate  of  bismuth  had  suffered  no  deteriora- 
tion in  value,  then  your  verdict  should  be  for 
the  defendant." 

"(3)  The  court  instmcts  the  jury  that  the 
burden  of  proof  Is  upon  plaintiff  in  this  case 
to  establish  the  following  facts  by  the  pre- 
ponderance or  greater  weight  of  the  evidence: 
First,  that  a  custom  prevailed  in  New  York 
In  1890  of  giving  the  consignees  located 
where  this  consignee  then  was  notice  by 
messenger  or  by  mail  of  the  arrival  in  New 
York  of  the  goods  for  such  consignee;  sec- 
ond, that  the  consignee  In  this  case  never 
received  from  the  defendant  any  such  notices 
concerning  the  shipment  in  evidence;  third, 
that  the  plaintiff  or  the  consignee  in  this 
case,  without  having  received  any  notice  of 
the  arrival  of  the  goods  in  New  York,  request- 
ed the  defendant  to  trace  said  goods,  and 
that  the  defendant,  after  receiving  such  re- 
quest to  trace  said  goods,  failed  within  a 
reasonable  time  thereafter  to  locate  said 
goods;  and,  fourth,  that  said  goods  were  by 
such  delay.  If  any,  in  locating  them,  dete> 
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riorated  In  value;  and  you  are  further  ln< 
atructed  that,  unless  such  facts  are  so  proved 
hj  the  evidence  in  this  case,  your  verdict 
must  be  for  the  defendant." 

"(6)  The  Jury  are  Instructed  that  the  fall- 
are  of  the  consignee  of  the  goods  In  ques- 
tion to  call  and  receive  the  same,  if  said  con- 
signee did  so  fail,  after  the  arrival  of  said 
goods  at  their  destination,  If  they  did  so  ar- 
rive, and  within  a  reasonable  time  after  no- 
tice of  said  arrival,  If  such  notice  was  given, 
relieved  the  defendant  from  any  liability  In 
this  case  on  account  of  damage  to  said 
goods,  If  they  were  so  damaged,  after  their 
arrival  at  their  destination." 

"(12)  The  court  Instructs  the  Jury  that.  If 
three-fourths  of  their  number  concur  In  a  re- 
sult, the  Jury  may  return  that  result  as  the 
verdict  of  the  Jury;  in  which  event  all  of 
the  Jurors  who  agree  to  it  shall  sign  the  -ver- 
diet  If,  however,  the  entire  twelve  Jurors 
concur  in  a  verdict,  the  foreman  alone  may 
sign  it. 

"(18)  The  court  instructs  the  Jury  that  If 
you  believe  from  the  evidence  that  at  ttie 
date  of  the  shipment  and  arrival  of  the  goods 
In  question  In  New  York  City  a  general  cub- 
tom  or  usage  existed  at  that  place,  and  was 
observed  generally  by  the  defendant  and 
other  carriers  in  delivering  goods  transport- 
ed by  them  for  delivery  there,  and  which 
custom  was  known  and  relied  on  by  con- 
signee In  this  case,  to  the  effect  that  notices 
of  the  arrival  of  shipments  in  New  York  City 
at  the  place  in  said  city  where  same  might 
be  obtained  from  the  carrier  were  uniformly 
given  to  consignees  located  in  that  part  of 
New  York  where  these  consignees  were  lo- 
cated by  delivering  to  consignees,  by  mes- 
senger, a  first  notice  on  the  day  of  or  day 
after  the  arrival  of  the  shipment,  and  there- 
after. If  the  goods  still  remained  uncalled  for, 
by  sending  by  mall  to  consignees  two  fur- 
ther notices  at  intervals  of  from  several  days 
to  several  weeks,  then  It  was  part  of  de- 
fendant's duty,  upon  the  arrival  In  New  York 
City  of  the  shipment  in  question,  to  notify 
the  consignees  of  said  arrival.  In  conformity 
with  said  custom  or  usage,  either  by  messen- 
ger or  by  mall." 

The  following  Instruction  was  given  at  the 
request  of  plaintiff: 

"(2)  The  court  Instructs  the  Jury  that  by 
the  phrase  'reasonable  time,'  as  used  In  these 
Instructions,  is  to  be  understood  in  each  case 
such  a  period  of  time  as  would  suffice  for  the 
performance  of  each  of  the  respective  acts 
referred  to,  If  the  person  whose  duty  it  was 
to  perform  used  In  the  performance  such 
diligence,  care,  and  prudence  as  a  person  of 
ordinary  diligence,  care,  and  prudence,  under 
like  drcumstances,  would  use  In  the  per- 
formance of  a  like  duty." 

At  the  request  of  the  defendant  the  court 
gave  the  following  instructions: 

"(4)  If  the  Jury  find  from  the  evidence  In 
this  case  that  the  goods  in  question  were 
transported  over  the  defendant's  line  from 


St  Lrouls  to  New  York,  and  arrived  In  New- 
York  on  or  about  October  6,  1890;  that  on  or 
about  October  d,  1890,  the  defendant  notifled 
the  consignee  in  New  York  of  the  arrival  of 
said  goods  by  mail,  and  also  by  a  notice  de- 
livered thereafter  by  messenger  at  the  place 
of  business  of  said  consignee  in  New  York; 
that  the  consignee  made  no  effort  thereafter, 
or  at  any  time,  to  call  at  defendant's  pier  in 
the  city  of  New  York,  where  said  goods  were 
then  'Stored,  and  receive  the  same,  and  that 
said  goods  remained  uncalled  for  at  said  pier 
until  on  or  about  December  24,  1890,  and  at 
that  time  they  were  removed  to  defendant's 
storehouse  In  New  Jersey,  where  said  goods 
remained  uncalled  for  by  said  -consignee  nn- 
til  on  or  about  October,  1891,  and  that  they 
were  then  advertised  for  sale  and  sold  by 
defendant  to  pay  the  charges  thereon— then 
they  are  Instructed  that  plaintiff  cannot  re- 
cover In  this  action,  and  your  verdict  must 
be  for  the  defendant. 

"(5)  The  court  inatnicta  the  Jury  that  a 
failure  by  the  carrier  to  deliver  goods  within 
a  reasonable  time  to  the  consignee  does  not 
constitute  a  conversion  of  the  goods,  but  is 
a  mere  breach  of  the  contract  and  the  con- 
signee cannot  refuse  to  accept  the  goods  on 
the  ground  of  delay,  and  recover  their  fait 
value,  unless  the  delay  destroys  the  valae  of 
the  goods  entirely,  or  causes  what  is  equiv- 
alent to  a  total  loss.  It  is  the  duty  of  the 
consignee  of  goods  upon  notice  of  their  ar- 
rival, whether  early  or  late,  to  call  for  and 
receive  the  goods,  within  a  reasonable  time 
after  such  notice;  and  if  he  falls  to  do  so 
the  carrier  Is  not  responsible  for  any  de- 
terioration In  their  value  thereafter  occasion- 
ed by  the  delay  of  the  consignee  in  failing  or 
refusing  to  receive  the  goods. 

"If  In  this  case  the  Jury  believe  from  the 
evidence  that  the  plaintiff  or  its  consignee  at 
any  time  after  they  received  notice  of  the 
arrival  of  the  goods,  if  you  And  such  notice 
was  at  any  time  given,  failed  to  take  the 
goods,  then  the  defendant  is  not  liable  for 
any  deterioration  In  their  value  which  may 
have  occurred  after  the  giving  of  such  notice 
and  the  failure  of  the  plaintiff  or  the  con- 
signee to  call  for  the  goods  within  a  reason- 
able time  thereafter." 

"(7)  With  respect  to  the  notices  by  mall  to 
the  consignee  of  this  shipment,  in  evidence, 
the  Jury  are  instructed  that  if  they  find  from 
said  evidence  such  notices  were  deposited  In 
the  United  States  mall  in  New  York  at  the 
time  stated  In  said  evidence,  addressed  to 
said  consignee,  then  and  in  that  event  yon 
may  presume  or  infer  that  such  notices  were 
afterwards  received  by  said  consignee;  and 
if  you  further  find  from  said  evidence  that 
thereafter  said  consignee  made  no  effort  to 
receive  the  goods  described  in  eald  notices, 
whereby  said  goods  were  damaged- by  being 
kept  In  store  by  defendant  then  yon  are  In- 
structed that  plaintiff  cannot  recover  In  tbl» 
action  for  such  injury  to  saW  goods. 

"(8)  The  court  Instructs  (be  Jnry  that  on- 
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der  tile  contract  in  evidence,  If  they  find 
from  the  evidence  In  this  case  that  the  goods 
here  sned  for  vrere  perishable,  and  that  said 
goods  deteriorated  In  quality  and  became 
worthless  by  reason  of  natural  Inherent  de- 
fects In  said  goods  while  said  goods  were 
stored  In  defendant's  warehouse,  then,  and 
in  that  event,  the  plaintiff  is  not  entitled  to 
recover  in  this  action  on  account  of  such  de- 
terioration or  destruction  of  said  goods  while 
so  stored  by  defendant 

"(9)  If  the  Jury  find  from  the  evidence  In 
this  case  that  the  defendant  gave  to  the  con- 
signee In  this  case  shipment  notice  on  or 
about  either  October  6,  1890,  or  December 
15, 1880,  by  mall,  of  the  arrival  of  the  goods 
In  question  in  New  York,  and  that  said  con- 
signee never  called  thereafter,  or  at  any 
time,  for  said  goods,  at  defendant's  pier  in 
New  York,  where  said  goods  then  were,  then 
they  are  Instructed  that  plaintiff  c^pnot  re- 
cover in  this  action,  and  your  verdict  must 
be  for  the  defendant. 

"(10)  If  the  Jury  find  from  the  evidence  in 
this  ease  that  after  the  arrival  of  the  goods 
In  question  in  the  city  of  New  York,  to  wit, 
on  or  about  the  month  of  November,  1890, 
the  defendant  gave  to  the  consignee  of  said 
goods  personal  notice,  by  messenger,  at  the 
place  of  business  of  said  consignee  in  New 
York,  of  the  arrival  of  said  goods,  and  that 
said  consignee  never  called  thereafter,  or  at 
any  time,  for  said  goods  at  defendant's  pier 
in  New  York,  where  said  goods  then  were, 
then  they  are  tnstmcted  that  plaintiff  cannot 
recover  in  this  action,  and  your  verdict  must 
be  for  the  defendant 

"(11)  The  court  instructs  the  Jury  that  un- 
der the  contract  in  evidence  the  defendant 
was  not  required  to  make  a  personal  delivery 
of  the  goods  here  sued  for  to  the  business 
house  of  the  consignee." 

Gea  S.  Grover,  for  appellant  Nagel  & 
Ktebj,  for  respondent 

BLANP,  P.  3.  (after  stating  the  facts).  1. 
This  Is  the  fourth  appeal.of  this  case.  The 
pleadings  have  not  been  changed  since  the 
flrat  appeal.  The  motion  to  strike  out  the 
reply  Is  the  same  as  the  motion  to  strike  out 
that  pleading  on  the  first  trial  of  the  cause, 
which  was  then  overruled,  in  respect  to  which 
ruling  of  the  trial  court  this  com^t  said:  "The 
reply  was  not  a  departure  under  our  practice 
act,  but  even  If  itf  were,  the  only  way  of 
taking  advantage  of  it  was  by  special  demur- 
rer, or  motion  to  strike  out  The  appellant, 
by  going  to  trial  without  doing  either,  waiv- 
ed the  objection.  Scovlll  v.  Glasner,  79  Mo. 
449;  Spurlock  v.  Railroad,  93  Mo.  637,  6  8. 
W.  349;  Id.,  104  Mo.  658,  16  S.  W.  834; 
Oelatt  ▼.  Bldge,  117  Mo.,  loc.  cit  5G2,  23 
a  W.  882,  38  Am.  St  Rep.  683;  PhlUbert  v. 
Biircb,  4  Mo.  App.  470;  Mortland  v.  Holton, 
44  Mo.,  loc.  cit  64."  Chemical  Co.  v.  Lack- 
awanna Line,  70  Mo.  App.,  loc.  cit  280.  The 
mllng  on  the  motion  to  strike  out  the  reply 
la,  as  to  this  cose,  res  adjudlcata. 


2.  It  is  contended  by  defendant  that  Its  lia- 
bility as  a  common  carrier  under  the  contract 
of  shipment  absolutely  ceased  upon  arrival 
of  the  shipment  in  good  order  In  New  York 
and  Its  storage  there  at  Pier  19,  without  re- 
gard to  the  question  of  notice.  The  evidence 
of  both  parties  shows  that  there  was  a  well- 
established  usage  theretofore  observed  by  the 
defendant  in  respect  to  its  shipments  to  these 
consignees,  as  well  as  all  other  consignees, 
that  railroads  having  their  termini  in  New 
York  should  g^ve  a  personal  notice  to  the 
consignees  of  goods  consigned  to  parties  In 
that  city  of  their  arrival  on  the  day  of,  or 
not  later  than  the  next  day  after,  their  ar- 
rival. The  evidence  also  shows  that  the  con- 
signees had  knowledge  of  this  usage,  and  re- 
lied and  acted  upon  It,  and  depended  upon 
defendant  in  respect  to  the  shipment  in  ques- 
tion, to  give  them  the  customary  notice.  In 
respect  to  the  duty  of  the  defendant  to  have 
compiled  with  this  usage  this  court  on  the 
first  appeal  said:  "No  notice  to  the  consignees 
of  the  arrival  of  goods  shipped  by  railway  Is 
required  under  the  laws  of  Missouri,  where 
the  shipment  arrives  on  time.  Oashweller  t. 
R.  R.,  83  Mo.  110,  63  Am.  Rep.  658,  and  au- 
thorities cited.  The  contract  of  shipment 
was  titi&e  in  Missouri  between  a  resident  cor- 
poration of  Missouri  and  a  corporation  having 
an  office  and  doing  business  in  Missouri,  and 
is  governed  by  the  laws  of  Missouri.  Cantn 
v.  Bennett,  30  Tex.  303;  Robinson  v.  Mer- 
chants' Dispatch  Ca,  45  Iowa,  470;  Pennsyl- 
vania Co.  V.  Palrchlld,  69  111.  260;  First  Na- 
tional Bank  v.  Shaw,  61  N.  Y.  283.  How- 
ever, should  a  usage  become  established  at 
any  locality  In  Missouri,  and  be  uniformly  ob- 
served by  railway  companies,  to  give  notice 
of  the  arrival  of  freight  to  consignees  at  such 
locality,  the  usage,  notwithstanding  the  gen- 
eral rule  dispensing  with  notice,  would  be 
an  exception  to  the  general  rule,  and  the  car- 
rier would  be  required  to  give  the  notice  in 
order  to  relieve  itself  of  negligence  in  the 
event  of  loss  of  or  damage  to  the  freight 
while  in  its  possession  as  warehouse  keeper. 
Pindell  V.  Ry.,  34  Mo.  App.  683;  Frank  v. 
By.,  67  Mo.  App.  186.  It  Is  admitted  that 
such  a  usage  was  uniformly  observed  in  New 
York  City  by  railways  entering  that  city,  and 
by  the  D.,  L.  &  W.  B.  R.  Company,  the  appel- 
lant's terminal  line.  This  usage  was  binding 
upon  the  appellant,  unless  its  observance  was 
dispensed  with  by  the  special  contract  of 
shipment  made  in  this  case.  The  contract 
nowhere  in  terms  states  that  notice  of  arrival 
of  the  goods  should  not  be  given.  Nor  does 
the  requirement  that  the  consignee  should 
call  for  the  goods  on  the  day  of  their  arrival, 
as  contended  for  by  the  appellant  dispense 
with  an  observance  of  the  usage,  but,  on  the 
contrary,  makes  its  observance  the  more  nec- 
essary, in  order  that  the  consignee  ndgbt  be 
able  to  make  a  timely  call  and  comply  with 
this  requirement  of  the  contract"  Chemical 
Co.  v.  Lackawanna  Line,  70  Mo.  App.,  loc. 
cit  282,  283.    We  adhere  to  that  ruling. 
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8.  Defendant  contends  that:  "Upon  the  ad- 
mitted fact  here  disclosed,  that  the  consignees 
never  made  any  elCort  to  call  for  and  receive 
tbe  goods  at  the  pier  at  any  time  between 
October  6,  1890,  and  December  24,  1880,  as 
the  contract  of  shipment  required  him  to  do, 
or  at  the  warehouse  from  December  24,  1880, 
to  October  22,  1881,  although  re];)eatedly  no- 
tlfled  to  call  and  remove  them,  as  well  as  the 
further  fact  that  he  positively  refused  to  do 
so  after  such  notice,  the  court  below  should 
have  directed  a  verdict  in  favor  of  defend- 
ant" It  is  an  established  fact  in  this  case 
that  the  goods  arrived  on  time,  and  were 
stored  by  appellant  at  Pier  19.  Its  liability 
as  an  Insurer  terminated  on  Ote  arrival  and 
storage  of  the  goods  on  October  6,  1900,  and 
it  was  thereafter  only  liable  as  a  warehouse 
keeper,  and  its  liability,  if  any,  most  arise 
on  account  of  Its  failure  to  comply  with  its 
contract  to  deliver  the  goods  to  the  con- 
signees. One  of  its  duties  under  the  contract 
was  to  give  the  consignees  the  customary  no- 
tice by  messenger  of  the  arrival  of  the  gooda. 
The  consignees  had  a  right  to  and  did  rely 
upon  such  notlcfe  It  was,  therefore,  under 
no  obligation  to  call  for  the  goods  until  such 
notice,  or  some  other  notice  sufficient  to  In- 
form It  of  the  arrival  of  the  goods,  was  giv- 
en. There  Is  no  evidence  that  notice  by  mes- 
senger of  the  arrival  of  the  goods  was  given 
on  the  day  of  their  arrival  or  on  the  next  day 
thereafter.  Appellant  failed  to  observe  tbe 
usage  In  this  respect,  but  it  introduced  evi- 
dence tending  to  show  that  on  October  9, 
1880,  and  again  on  December  IS,  1880,  no- 
tices were  mailed  to  the  ccmslgnees  informing 
them  that  the  goods  had  arrived,  and  request- 
ing it  to  call  at  Pier  18,  pay  the  freight  char- 
ges, and  take  the  goods  away.  If  either  of 
these  notices  were  received  by  the  consignees, 
then  plaintiff  is  not  entitled  to  recover.  If 
the  notices  were  mailed,  the  presumption  is 
that  they  were  received.  Hartford  and  Mao- 
lagan  testified  that  all  the  mall  coming  to  the 
office  of  the  consignees  was  received  by  one 
or  the  other  of  them,  and  that  notices  of  the 
arrival  of  shipments  consigned  to  their  com- 
pany were  carefully  filed  and  preserved. 
They  testified  positively  that  they,  nor  either 
of  fhem,  received  the  notices  claimed  by  de- 
fendant to  have  been  mailed  to  them,  and 
that  no  such  notices  were  found  among  their 
flies,  where  they  should  have  been  if  receiv- 
ed. On  the  third  appeal  of  this  case  (86 
Mo.  App.  667)  we  held  that  this  evidence  of 
Hartford  and  Maclagan  was  of  some  value, 
and  of  sufficient  potency  to  authorize  the 
question  as  to  whether  or  not  the  notices  had 
been  received  to  be  submitted  to  the  Jury. 
It  was,  therefore,  a  question  of  fact  for  the 
jury  to  determine  whether  or  not  these  postal- 
card  notices  had  been  received.  The  ques- 
tion was  fairly  submitted  to  the  Jury  by  the 
instructions,  and,  while  it  seems  to  us  that 
on  this  issue  the  verdict  Is  against  the  great- 
er weight  of  the  evidence,  yet  it  is  not  com- 
petent for  as,  as  an  appellate  court,  to  set 


aside  the  verdict  on  the  ground  that  we  re- 
gard the  evidence,  or  the  weight  of  the  evi- 
dence, differently  from  the  Jury.  The  Jury 
may  not  have  believed,  the  appellant's  wit- 
nesses, and  certainly  did  not,  othwwlse  they 
would  have  found  a  different  verdict 

4.  In  respect  to  the  personal  notice  glvoi 
by  Foote  to  Maclagan,  It  is  self-evident  that 
if  he  gave  those  noticea  at  the  time  be  tes- 
tified he  gave  them,  the  verdict  should  have 
been  for  the  defendant  Maclagan  admits 
that  Foote  gave  him  personal  notice  of  tbe 
arrival  of  the  goods,  bnt  testified  that  tbe 
notice  was  not  given  until  nine  montlis  after 
the  shipment  had  been  made,  and  jif  ter  he 
had  been  notffied  by  the  plaintiff  not  to  re- 
ceive the  goods.  Here  again  was  an  issue  of 
fact  for  the  Jury  to  pass  upon,  and  their 
finding  is  conclusive  on  this  court  although 
it  appears  to  us  the  finding  on  this  issae  of 
fact  was  against  the  greater  weight  of  the 
evidence.  To  find  as  they  did,  the  Jury  must 
have  disbelieved  both  Nichols  and  Foote  In 
respect  to  the  time  the  notices  were  given. 
Both  of  these  witnesses,  as  to  the  time  tlie 
notices  were  given,  are  corroborated  by  the 
evidence  of  Herf,  who  testified  tliat  he  re- 
quested the  defendant  to  trace  the  goods  as 
early  as  November  IS,  1880. 

6.  To  authorise  the  plaintiff  to  abandon  the 
goods  and  to  look  to  defendant  for  their 
value,  or  loss  on  account  of  deterioration,  It 
was  incumbent  on  it  to  show  to  the  reason- 
able satisfaction  of  the  Jury  that  appellant 
had,  by  its  misconduct  kept  the  goods  in  an 
unsafe  place  until  they  had  matwially  dete- 
riorated. Plaintiff's  evidence  tended  to  prove 
that  while  kept  at  Pier  19  they  were  expos- 
ed to  dampness,  and  that  such  eziKwure  de- 
teriorated tbe  goods,  and  rendered  them  un- 
salable as  medicine.  There  was  evidence  to 
the  contrary,  but  the  Jury  on  this  Issue  found 
In  favor  of  the  plaintiff. 

6.  All  of  the  Issues  of  fact  raised  by  the 
pleadings,  and  of  which  there  was  any  evi- 
dence, were  fully,  fairly,  and  plainly  sub- 
mitted to  the  Jury,  by  the  Instructions  given 
by  the  court  The  appellant's  refused  in- 
structions were  either  covered  by  those  giv- 
en, were  inappropriate  to  the  issues,  or  stat- 
ed erroneous  propositions  of  law,  and  were 
rightfully  refused. 

7.  Appellant'  contends  that  the  action 
sounds  In  tort  and  that  the  court  erroneous- 
ly Instructed  the  Jury  that  interest  might  be 
allowed  by  them  on  the  damages  awarded. 
The  action  is  for  a  breadi  of  the  contract  to 
ship  and  deliver  the  goods.  The  defendant 
breached  the  contract  in  falling  to  give  notice 
to  the  consignees  of  the  arrival  of  the  goods, 
as  required  by  the  custom  prevailing  In  New 
York  City.  The  contract  of  shipment  was 
made  with  this  custom  in  view,  and  with  the 
tacit  understanding  that  defendant  would  ob- 
serve it  Therefore,  the  custom  formed  a 
part  of  the  contract,  and  was  as  much  the 
subject  of  a  breach  as  any  other  provision  in 
It    Appellant  also,  In  the  tdal  of  the  cause. 
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treated  tbe  action  as  one  for  breach  of  con 
tract,  and  asked  and  received  Instructions  on 
the  theory  that  the  suit  was  for  a  breach  of 
contract.  It  la  tbe  well-settled  appellate 
practice  In  this  state  that  appellant  will  not 
be  permitted  to  shift  his  position  In  the  ap- 
pellate court,  and  have  the  cause  determin- 
ed on  a  theory  different  from  the  one  on 
which  he  elected  to  try  It  In  the  court  below. 
HaU  V.  Goodnight,  138  Mo.  5T6,  37  S.  W.  916; 
Stewart  v.  Onthwalte  et  al.,  141  Mo.  562,  44 
S.  W.  326;  State,  to  Use,  v.  O'Neill.  151  Mo. 
67,  52  S.  W.  240;  Guntley  v.  Staed,  77  Mo. 
App.  155;  Pope  t.  Ramsey  &  Ramsey,  78  Mo. 
App.  167. 

Discovering  no  reversible  error,  tbe  Judg- 
ment Is  affirmed. 

BEYBUBN  and  GOODE,  JJ.,  concur. 


SUESS  et  oz.  T.  IMPERIAL  LIFE  INS.  CO. 

(Court  of  Appeals  at  Kansas  City,  Mo.    April 

6,  1903.) 

APPKAL  —  CONSTITUTIONAL     QTJBSTION  -  DUB 

PROCESS  OF  t^W— EQUAL  PROTECTION 

OF  I^WS-nJURISDICTION. 

1  Where  the  record  discloses  that  certain 
evidence,  the  tendency  of  which  was  to  prove  a 
waiver,  was  objected  to  on  the  ground  that  as 
no  waiver  was  pleaded,  to  admit  evidence  of 
it  wonid  be  violative  of  Const,  art  2,  §  30,  in 
that  it  would  "be  an  attempt  to  take  the  prop- 
erty of  defendant  without  due  process  of  law," 
and  would  be  further  violative  of  the  four- 
teenth amendment  to  the  federal  Constitution, 
in  that  it  would  have  the  effect  to  deny  the 
defendant  the  equal  protection  of  the  laws,  and 
■neb  objection  is  repeated  in  defendant's  mo- 
tion for  a  new  trial,  a  constitutional  question 
b  presented,  giving  the  Supreme  Court  exclu- 
sive jurisdiction. 

Appeal  from  Circuit  Court,  Oairoll  County; 
Jotan  P.  Butler,  Judge. 

Action  by  John  O.  Suess  and  wife  against 
the  Imperial  Life  Insarance  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Ordered  transferred  to  Supreme  Court 

Conkllng  &  Rea,  for  appellant  Busby  & 
Kneisley,  for  respondents. 

FEB  CURIAM.  This  Is  an  action  to  re- 
cover certain  premiums  alleged  to  have  been 
paid  by  the  plaintiff  on  a  life  policy  of  In- 
surance Issued  by  the  defendant  company. 
There  was  a  trial  and  Judgment  for  the  plaln- 
tlfr,  and  the  defendant  appealed.  The  record 
discloses  that  the  defendant  during  the  prog- 
ress of  the  trial  objected  to  the  Introduction 
of  certain  evidence  offered  by  plaintiff,  tbe 
tendency  of  which  was  to  prove  a  waiver,  on 
tbe  ground  that,  as  no  waiver  was  pleaded  by 
plaintiff,  to  admit  evidence  of  It  would  be 
violative  of  section  30,  art  2,  of  the  Consti- 
tution of  this  state,  in  that  It  would  "be  an 
attempt  to  take  the  property  of  defendant 
witboot  due  process  of  law,"  and  would  be 
further  violative  of  the  fourteenth  amend- 
ment to  the  federal  Constitution,  in  that  It 
would  have  tbe  effect  to  deny  tbe  defendant 
73  S.W.— 23 


the  equal  protection  of  the  laws.  And  again, 
In  the  defendant's  fourth  instruction,  the  ob- 
jection so  made  to  the  Introduction  of  evi- 
dence is  repeated;  and  still  again  in  bis  mo- 
tion for  a  new  trial  the  said  constitutional 
objection  is  again  suggested  and  emphasized. 
So  It  is  clear  that  the  case  presented  by  the 
record  is  one  involving  a  construction  of  both 
the  Constitution  of  the  United  States  and  of 
this  state,  and  therefore  should  be  transfer- 
red to  the  Supreme  Court,  which  is  accord- 
ingly ordered. 


SIMON  et  al.  v.  RTAN  et  al.* 

(Court  of  Appeals  at  St.  Louis,  Mo.    March  17, 
1903.) 

JUSTICES  OF  THE  PBACB— APPBAlr-TRIAL  DB 
NOVO— NEW  DEFENSE— TIME  FOR  MAKING. 

1.  Though,  on  the  trial  of  an  action  against 
partners  in  a  justice  court,  defendants  failed 
to  file  an  aflldavit  denying  the  partnership,  as 
required  by  Rev.  St.  188W,  {  746,  they  could 
file  such  affidavit  and  make  such  defense  on 
appeal  to  the  circuit  court,  as  the  action  is 
tried  anew  in  the  latter  court. 

2.  The  refusal  of  the  trial  court  to  grant  per- 
mission to  defendants,  sued  as  partners,  to  file 
an  affidavit  denying  the  partnership,  because  it 
was  too  late — ^tne  cause  being  then  on  trial- 
was  error. 

Appeal  from  St.  I^uls  Circuit  Court;    H. 

D.  Wood,  Judge. 

Action  by  J.  Simon  and  another  against  J. 
J.  Ryan  and  others.  Judgment  for  plaintiff 
on  trial  de  novo  after  appeal  from  a  justice, 
and  from  an  order  sustaining  defendants' 
motion  for  a  new  trial  plaintiffs  appeal.  Af- 
firmed. 

A.  L.  Hirscb,  for  appellants.  Wilson  A. 
Taylor,  for  respondents. 

Statement  of  Facts  and  Opinion. 
GOODE.  J.  This  attachment  action  was 
begun  before  a  Justice  of  the  peace  on  an  ac- 
count for  goods  sold  and  delivered.  The 
statement  of  account  filed  before  tbe  justice 
was  in  this  form: 

J.  Simon.  Julian  Simon. 

3.  Simon  ft  Son, 

Distillers  and  Wholesale  Liquor  Dealers, 

No.  817  Franklin  Ave. 

St  Louis,  Mo.,  Dec.  4th,  1900. 
Sold  to  Mrs.  Anna  V.  Ryan,  and  J.  J.  Ryan, 

E.  P.  Ryan,  and  M.  V.  Hartley,  copartners,  do- 
ing basiness  as  Ryan  &  Company: 

1  gal.  raspberry  syrup $  1  00 

25  bottles  dry  catawba 3  50 

25  bottles  sweet  catawba 3  50 

6  bottles  angelica,  20c 1  20 

1  bottle  absinthe 1  25 

Wine  bbl.  and  bottle  peppermint 2  00 

Bottles  and  stamps 2  50 

$14  95 
The  statement  contained  four  paragraphs 
similar  to  the  foregoing. 

A  plea  In  the  nature  of  a  plea  In  abate- 
ment was  filed  before  the  Justice,  but  no  de- 

•RehearlDg  denied  March  31,  1903. 
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fense  to  the  merits  was  pleaded.  Xbe  trial 
in  that  court  resulted  in  a  Judgment  in  favor 
of  all  the  defendants  on  the  plea  in  abate- 
ment, and  in  favor  of  the  defendants  Anna  V. 
Ryan  and  J.  J.  Ryan  on  the  merits;  Judg- 
ment being  entered  against  the  other  defend- 
ants, E.  P.  Ryan  and  M.  V.  Hartley,  for  the 
balance  due  on  the  account.  Plaintiffs  ap- 
pealed from  the  Judgment  of  the  Justice  to 
the  circuit  court,  where  the  case  came  on  tor 
trial  on  the  merits  at  the  February  term, 
1902— a  Jury  being  waived,  and  the  cause 
heard  by  the  court— with  the  result  that  Judg- 
ment was  entered  against  all  the  defendants 
for  $(i2.25.  During  the  progress  of  the  trial 
the  plaintiffs  offered  evidence  tending  to 
Show  they  had  sold  to  a  firm  doing  business 
under  the  name  of  Ryan  &  Co.  the  goods 
mentioned  In  the  account  Defendants'  coun- 
sel endeavored  to  prove  that  J.  J.  and  Anna 
V.  Ryan  were  not  members  of  the  firm  at  the 
time  said  goods  were  sold  and  delivered. 
This  evidence  was  excluded  by  the  court  be- 
cause no  afUdavit  had  been  filed  denying  the 
partnership,  as  is  required  by  section  746  of 
the  Revised  Statutes  of  1899.  When  this  rul- 
ing was  made,  defendants'  counsel  aSked 
leave  of  court  to  file  an  affidavit  putting  the 
fact  In  issue.  Permission  to  do  this  was  re- 
fused on  the  ground  that  it  was  too  late,  as 
the  cause  was  then  on  trial.  After  Judgment 
a  motion  for  new  trial  was  filed  by  the  de- 
fendants, and  sustained  by  the  court,  on  the 
ground  that  the  Interests  of  Justice  would  be 
subserved  by  permitting  the  defendants,  on 
terms,  to  file  an  affidavit  denying  the  part- 
nership. Plaintiffs  appealed  from  the  order 
sustaining  the  defendants'  motion  for  a  new 
trial. 

Ordinarily  a  trial  court  has  the  right  to  set 
aside  a  Judgment  and  grant  a  new  trial  when 
it  thinks  Justice  will  be  thereby  promoted, 
and  it  is  commendable  to  do  so.  Plaintiffs 
contend,  however,  that  in  this  Instance  the 
new  trial  was  wrongly  granted,  because,  as 
no  Issue  concerning  the  partnership  was 
made  In  the  Justice's  court  by  a  verified  affi- 
davit denying  that  all  the  defendants  were 
partners,  such  an  issue  could  not  be  raised  in 
the  circuit  court.  A  case  appealed  from  a 
magistrate's  Judgment  is  tried  anew  in  the 
circuit  court,  and  the  defendant  is  by  no 
means  confined  on  appeal  to  the  defenses 
made  below,  but  may  make  any  defense  he 
can  to  the  plaintiff's  cause  of  action.  Phll- 
ipps  V.  Bliss,  32  Mo.  437;  Compton  v.  Par- 
sons, 76  Mo.  455;  Moore  v.  Hutchinson,  60 
Mo.  427;  Meyers  v.  Boyd,  37  Mo.  App.  682; 
Comfort  V.  Lynam,  67  Mo.  App.  668.  In 
Moore  V.  Hutchinson,  supra^an  action  which 
was  begun  before  a  Justice  of  the  peace  on 
a  promissory  note— it  was  held,  notwithstand- 
ing the  provisions  of  section  3949,  Rev.  St 
1809,  requiring  the  execution  of  an  instru- 
ment sued  on  in  a  Justice's  court  to  be  de- 
nied under  oath,  to  put  its  execution  in  issue, 
that  the  plea  of  non  est  factum  might  first  be 
filed  in  the  chrcuit  court    Nor  did  the  re- 


quest of  the  defendants  to  raise  an  issue  as 
to  the  partnership  come  too  late,  but  it 
should  have  been  allowed  on  such  terms  as 
were  Just  Anderson  v.  Hance,  49  Mo.  159; 
Carr  v.  Moss,  87  Mo.  447. 

The  order  sustaining  the  motion  for  new 
trial  provided,  in  effect,  that  the  issue  might 
be  raised  on  such  terms  as  the  court  deemed 
Just  to  the  plaintiffs,  which  was  right  and  is 
approved  and  affirmed;  the  case  being  re- 
manded for  trial. 

BLAND,  P.  J.,  and  REYBURN.  J.,  ooncnr. 


EUBANK  V.  FINNELI<. 

(Court  of  Appeals  at  Kansas  City,  Mo.    April 
6,  1908.) 

APPEAL  —  JURISDICTION  —  VENDOR'S    LIEN  — 
TRUST  DEED— SURPLUS  ON  FORECLOSURE. 

1.  Where  the  question  was  whether  a  veo- 
dor'a  lien  for  part  of  the  purchase  price  of  land, 
evidenced  by  a  note  merged  in  a  jadgment. 
was  superior  to  the  lien  of  a  trust  deed  given 
to  secure  money  borrowed  to  pay  the  balance 
of  the  price,  and  which  had  been  foreclosed 
and  a  surplas  realized,  the  case  inToIved  title 
to  real  estate,  as  surplus  money  arising  on  a 
sale  under  a  trust  deed  is  treated  as  realty, 
and  the  Supreme  Court  had  exclusive  jurisdic- 
tion of  the  appeal. 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty; Jno.  A.  Hockaday,  Judge. 

Garnishment  proceeding  by  Morgan  Fln- 
nell  against  J.  Roger  Eubank.  From  a  de- 
cree requiring  plaintiff  to  enforce  a  Judgment 
by  execution  and  sale  of  land,  be  appeals. 
Case  ordered  certified  to  the  Supreme  Court 

J.  H.  La  Motte,  for  appellant  John  N. 
UamUton,  for  respondent 

SMITH,  P.  3.  The  case  disclosed  by  the 
record  may  be  stated  in  this  wise:  E.  C. 
Gibson  sold  to  E^ubank  80  acres  of  land  for 
$1,500.  The  latter  borrowed  of  N.  P.  Hurt 
il,000  with  which  to  make  the  cash  payment 
of  the  purchase  price,  and,  with  the  knowl- 
edge and  consent  of  Gibson,  executed  a  deed 
of  trust  covering  the  land  to  secure  the  pay- 
ment of  the  note  given  for  the  amount  so 
borrowed.  The  deed  from  Gibson  to  Eubank 
conveying  the  title  in  fee,  and  the  deed  of 
trust,  were  executed  and  recovered  on  the 
same  day.  It  does  not  appear  which  was 
first  filed  by  the  recorder.  Eubank,  at  the 
time  of  the  sale  of  the  land,  executed  to  Gib- 
son his  promissory  note  for  $468  for  the  bal- 
ance of  the  purchase  money,  which  note  was 
afterwards  assigned  by  the  latter  to  Finnell, 
who  brought  an  action  thereon  against  £hi- 
bank,  claiming  a  vendor's  lien  for  the  amount 
thereof  against  the  land,  and  on  which  action 
he  had  Judgment  for  the  enforcement  of  the 
lien.  In  the  meantime  the  note  given  by 
Eubank  to  Hurt  had  matured,  and.  default 
having  been  made  in  the  iwyment  thereof, 
the  trustee,  at  the  request  of  Hurt  adver- 
tisei*  and  sold  the  land  in  accordance  with 


Digitized  by 


Google 


Mo.) 


GOODMAN  T.  CITY  OF  KAHOKA. 


855 


tbe  proTlslona  of  the  deed  of  trust,  and  from 
whicb  sale  he  realized  $547  In  excess  of  the 
amoont  required  to  pay  Hurt's  note  and  the 
expenses  of  the  trust.  Flnnell  sued  out  an 
execution  on  his  Judgment  against  Eubank, 
and  on  which  he  caused  the  amount  so  in  the 
hands  of  the  trustee  to  be  garnished.  The 
trustee,  in  answer  to  the  garnishment,  ad- 
mitted that  he  had  in  his  hands  the  said  $547 
realized  from  the  sale  of  the  land  under  tbe 
deed  of  trust,  as  already  stated.  He  further 
stated  that  Eubank,  the  defendant  in  the  ex- 
ecution, claimed  to  own  the  said  fund,  and 
he  therefore  prayed  to  be  permitted  to  pay 
the  same  to  the  sheriff,  and  that  he  be  dis- 
charged, etc.;  and,  further,  that  the  said  Eu- 
bank be  made  a  party  to  the  proceeding  and 
brought  into  court,  and  required  to  assert 
whatever  claim  be  might  have  to  said  fund. 
Shortly  thereafter  Eubank  voluntarily  ap-' 
peared,  and,  by  leave  of  the  court,  filed  his 
Interplea,  wherein  he  stated  that  he  purchas- 
ed tbe  land  of  Gibson,  paying  therefor  $935 
in  cash,  and  executing  his  promissory  note 
for  $4G5,  the  balance  of  the  purchase  price; 
that  Gibson  thereupon  executed  and  deliv- 
ered to  blm  a  warranty  deed  conveying  tbe 
land  to  him;  that  the  $935  be  paid  Gibson 
was  borrowed  by  him  of  Hurt^  and  to  se- 
cure the  payment  of  which  he  executed  and 
delivered  a  deed  of  trust  on  the  land  to  W. 
R.  Samnel,  as  trustee  for  the  benefit  of  Hurt; 
that  Hurt  loaned  said  $935,  and  accepted 
said  deed  of  trust,  knowing  that  Gibson  had 
not  waived,  but  claimed,  a  first  lien  for  said 
balance  of  $465  of  the  purchase  price  of  the 
land  which  had  not  been  paid,  and  that  he— 
tbe  interpleader— had  made  and  delivered  to 
Gibson  bis  promissory  note  therefor,  there 
being  no  agreement  that  said  deed  of  trust 
should  be  other  than  a  second  lien  on  the 
land.  Interpleader  further  alleged  the  trans- 
fer of  tbe  $465  note  to  Flnnell,  the  action  to 
enforce  his  vendor's  lien  against  the  land, 
etc.,  the  rendition  of  the  Judgment,  the  Issue 
of  the  special  execntlon  thereon,  the  levy  of 
tbe  same  upon  the  land,  the  failure  of  the 
sberifT  to  sell,  and  the  garnishment  of  the 
trustee,  etc.;  and  concluded  with  a  prayer 
that  the  fund  be  ordered  paid  to  blm.  Tbe 
plalntur  In  the  execution  replied,  putting  in 
issue  tbe  allegations  of  tbe  interplea. 

Tbe  finding  and  decree  of  tbe  court  was 
"that  tbe  fund  paid  into  court  is  subject  to 
any  deficiency  of  the  execution  debt  of  said 
plaintiff  in  execution,  Morgan  Flnnell,  after 
he  shall  have  enforced  his  vendor's  lien 
against  tbe  real  estate  hereinafter  described, 
and  that  tbe  Interpleader  Is  entitled  to  any 
surplus  thereafter  remaining.  Whereupon  it 
Is  ordered  and  decreed  by  the  court  that  the 
Fald  plaintiff  in  the  execution  aforesaid,  Mor- 
gan  Flnnell,  shall  by  the  12th  day  of  July, 
11H)2.  enforce  his  vendor's  lien  upon  the  Judg- 
ment heretofore  rendered  in  this  court  against 
tbe  land  (land  Involved  In  this  case)  by  exe- 
cntlon and  sale,  the  proceeds  of  which  shall 
be  applied  to  the  payment  of  said  Judgment 


debt,  and  any  deficiency  In  discharging  said 
Judgment  shall  be  paid  out  of  tbe  funds  In 
tbe  hands  of  the  clerk  of  this  court,  and  the 
remainder,  after  payment  of  costs  of  this  pro- 
ceeding, shall  be  paid  over  to  tbe  Interpleader 
herein.  Upon  failure  of  said  plaintiff  in  ex- 
ecution, Morgan  Flnnell,  to  comply  with  the 
Judgment  herein  rendered  in  tbe  enforcement 
of  his  vendor's  lien  as  herein  required,  the 
wbole  of  the  funds  in  controversy  la  hereby 
adjudged  to  the  interpleader." 

Tbe  question  raised  by  the  appeal  here  Is 
whether  or  not  the  vendor's  lien  for  that  part 
of  the  purchase  money  evidenced  by  the  $465 
note  merged  in  the  Judgment  is  prior  and  su- 
perior to  tbe  Hurt  deed  of  trust  lien.  If  tbe 
former  is  prior  and  superior  to  tbe  latter, 
then  Flnnell  ought  to  satisfy  his  special  ex- 
ecution by  a  sale  of  the  land,  leaving  to  the 
defendant  Eubank  the  fund  in  the  hands  of 
the  trustee.  If,  on  the  other  hand,  the  deed 
of  trust  lien  Is  prior  and  superior  to  that  of 
tbe  vendor,  then  the  amount  of  the  fund  in 
tbe  hands  of  the  trustee  represents  tbe  equity 
of  redemption  of  the  vendee  in  the  land,  and 
Is  subject  to  tbe  payment  of  tbe  second  lien, 
or  to  be  seized  and  Impounded  by  the  gar- 
nishment proceeding.  Helweg  v.  Heltcamp, 
20  Mo.  569;   Strawbridge  v.  Clark,  52  Mo.  21. 

Surplus  money  realized  by  the  sale  of  land 
under  a  deed  of  trust  is  treated  as  realty,  and 
not  personalty.  In  respect  to  rules  of  law  gov- 
erning its  disposition.  It  remains  real  estate 
in  the  bands  of  the  trustee,  to  be  disposed  of 
according  to  the  law  of  real  property.  Huft- 
ard  V.  Gottberg,  64  Mo.  271;  Kreyllng  v. 
O'Reilly  (Mo.  App.)  71  S.  W.  872,  and  cases 
there  cited. 

According  to  an  established  precedent  by 
which  we  must  be  controlled,  the  case  in 
hand  is  one  Involving  title  to  real  estate,  and 
therefore  without  our  Jurisdiction,  and  with- 
in that  of  the  Supreme  Court  Truesdale  v. 
Brennan,  153  Mo.  GOO,  55  S.  W.  147.  And  it 
therefore  only  remains  for  us  to  certify  the 
same  to  that  court,  which  is  accordingly  so 
ordered.    All  concur. 


GOODMAN  V.  CITY  OF  KAHOKA. 

(Coart  of  Appeals  at  St.  Louis,  Mo.    March  17, 
1903.) 

MUNICIPAL  CORPORATIONS— INJURIES— DB- 
FECTIVE  SIDEWALKS— NOTICE— SUF- 
FICIENCY X)F  EVIDENCE. 

1.  Where  there  is  no  showing  that  defendant 
was  surprised  or  in  anj-  way  prejudiced  by  an 
amendment  to  the  petition  made  at  the  trial, 
and  the  introduction  of  proof  in  support  there- 
of, he  cannot  complain  of  the  court's  action  in 
permitting  such  amendnient  and  proof. 

2.  Evidence  in  an  action  for  negligent  In- 
juries examined,  and  lield  sufficient  to  warrant 
submitting  to   the   jury   the   question   whether 

Slaintiff  was  injured   by   reason  of  defects  in 
efendant's  sidewalk. 

3.  Whether  defendant  city.  In  an  action  for 
negligent  injuries,  had  notice  of  the  defects  in 
the  sidewalic  causing  the  injury-,  held,  on  the 
facts,  to  be  a  question  for  the  jury. 


Digitized  by 


Google 


356 


73  SOUTHWBSTBBN  REPOBTBR. 


(Mo. 


Appeal  from  Circuit  Court  Clark  County; 
Edwin  R.  McKee,  Judge. 

Action  by  Mary  A.  Goodman  against  the 
city  of  Kahoka.  Judgment  for  plaintiff,  and 
defendant  appeals.    AlUrmed. 

Montgomery,  Matlack  &  Rutherford,  for 
appellant  Smoot,  Whiteside  &  Yant,  for  re- 
spondent 

Statement  of  Facts  and  Opinloa 

GOODE,  J.  The  Jury  In  the  court  belo* 
having  awarded  the  plaintiff  damages,  admit- 
ted to  be  reasonable  In  amount,  for  personal 
injuries  sustained  by  her  falling  while  walk- 
ing along  a  sidewalk  on  Union  street  In  the 
city  of  Kahoka,  said  city  appealed  from  the 
Judgment  entered  on  the  verdict. 

At  the  beginning  of  the  trial,  appellant  ob- 
jected to  the  reception  of  any  testimony  on 
the  ground  that  the  petition  did  not  state 
tacts  sufficient  to  constitute  a  cause  of  ac- 
tion, in  that  It  failed  to  charge  the  city  with 
having  notice,  actual  or  constructive,  of  the 
bad  condition  of  the  walk  prior  to  the  acci- 
dent to  plaintiff,  and  In  time  to  have  made 
repairs;  and  It  Is  now  assigned  for  error  that 
the  court  below  overruled  that  objection  and 
received  testimony.  The  petition,  as  origi- 
nally drawn,  contained  no  averment  of  that 
kind;  and,  when  the  appellant  made  the  ob- 
jection mentioned,  the  court  remarked  that  he 
would  permit  the  averment  to  be  supplied 
by  amendment  at  any  time,  and  the  tran- 
script shows  that  It  was  supplied  during  the 
trial  by  adding  this  allegation:  "Defendant 
had  notice  of  this  defect  or  might  have  had, 
ty  the  exercise  of  due  diligence— due  and  rea- 
sonable diligence— had  due  notice."  What- 
ever defect  existed  in  the  petition  In  the  first 
instance  was  cured  by  the  amendment  and 
the  trial  w^as  conducted  on  the  assumption 
that  the  petition  charged  notice,  actual  or 
constructive,  to  the  city,  and  that  one  of  the 
material  Issues  of  fact  was  whether  the  city 
had  notice.  The  amendment  was  properly 
permitted.  There  Is  no  claim  that  the  ap- 
pellant was  surprised  by  It  or  prevented 
from  advantageously  proceeding  with  the 
trial.  The  point  that  error  was  committed 
either  In  receiving  testimony  or.  in  allowing 
the  amendment  is  destitute  of  merit  Habel 
V.  Railroad,  140  Mo.  159,  41  S.  W.  45». 

It  Is  insisted  that  a  demurrer  to  the  case 
made  by  the  respondent  should  have  been 
sustained,  and  also  that  at  the  close  of  the 
evidence  the  Jury  should  have  been  directed 
to  return  a  verdict  in  favor  of  the  city,  be- 
cause in  all  the  evidence  there  was  no  proof 
either  of  defective  construction  of  the  side- 
walk, or  that  it  was  in  bad  repair  when  the 
accident  happened,  or,  if  In  bad  repair,  that 
the  city  bad  any  knowledge  of  the  fact,  or 
could  have  known  It  by  reasonable  diligence. 
The  petition  makes  the  following  charges: 
"The  said  sidewalk  wos  by  the  defendant 
negligently  allowed   to   be   defectively  con- 


structed and  to  become  and  remain  out  of 
repair,  and  in  a  condition  dangerous  to  those 
walking  thereon;  that  the  said  sidewalk  is 
comxwsed  of  boards  nailed  upon  two  string- 
ers, and  said  stringers  were  negligently  al- 
lowed to  be  placed  about  eight  inches  from 
the  end  of  the  boards,  leaving  as  much  as 
eight  Inches  of  the  end  of  the  boards  extend- 
ing outward  beyond  the  stringers,  and  the 
stringers  were  composed  of  defective  ma- 
terial, which  was  old  and  decayed,  and  eald 
stringers  were  pieced  and  patched  with  old 
pieces,  leaving  the  same  defective  and  un- 
safe; that  the  boards  of  said  sidewalk  were 
negligently  allowed  to  become  and  remain 
loose  on  the  stringers  to  which  they  bad  been 
nailed."  Those  averments  contained  two 
specifications  of  negligence,  to  wit  defective 
construction  of  the  walk,  and  allowing  it  to 
become  and  remain  In  a  condition  unsafe  for 
use.  The  testimony  for  the  plaintiff  was 
that  while  she  was  walking  along  the  side- 
walk with  her  husband,  and  was  immedi- 
ately in  front  of  the  gate  leading  to  the  prem- 
ises of  Henry  Alexander,  a  loose  board  flew 
up  and  tripped  her,  causing  her  to  fall  against 
the  adjoining  fence,  thereby  breaking  her 
lef€  leg  and  Injuring  the  knee  cap.  Mrs.  Ma- 
tilda Town^eud.  who  had  lived  for  19  years 
In  the  block  where  Alexander  resides,  testi- 
fied she  heard  of  plaintllTs  fall,  and  that 
she  (the  witness)  was  thrown  down  in  the 
same  manner  by  a  loose  board  about  three 
weeks  before  plaintiff  was.  Arch  Caskey 
testified  to  passing  over  the  walk  frequently 
In  going  to  Mr.  Alexander's,  and  that  It  was 
not  In  first-class  condition.  A  witness  by 
the  name  of  Billings  testified  to  being  over 
the  walk  some  time  in  December,  1900,  and 
that  the  stringers  on  which  it  was  built  had 
decayed,  and  others  had  been  slipped  under. 
That  the  walk  was  what  he  would  call 
"patched  up."  Some  of  the  stringers  slipped 
in  were  pretty  short  The  old  stringers  were 
in  a  bad  condition.  The  sidewalk  was  patch- 
ed and  pieced;  some  of  the  boards  composing 
it  bdng  old,  and  some  new.  Thomas  O'Day 
swore  he  bad  lived  In  the  city  for  Id  years. 
For  five  or  six  years  he  had  traveled  uver 
this  walk,  and  In  the  fall  of  1900  there  were 
some  loose  boards  in  It.  It  was  a  little 
"schackelty,"  he  said.  William  Pash  said  he 
examined  the  walk  where  plaintiff  was  hurt 
in  company  with  Mr.  Billings  and  Mr.  Good- 
man, and  that  the  walk  was  "a  patcbed-up 
concern,"  and  looked  like  there  were  short 
pieces  stuck  under  the  stringers,  and  the  lat- 
ter looked  as  though  they  were  rotten  and 
"doty";  that  some  of  the  boards  were  old, 
and  some  new.  He  made  tills  examination 
In  December,  1900.  There,  was  much  testi- 
mony to  show  the  walk  was  In  good  condi- 
tion in  January,  1901,  when  the  plaintiff  was 
hurt,  but  the  foregoing  shows  there  was  am- 
ple evidence  to  go  to  the  Jury  on  the  issue  of 
its  condition.  So  the  trial  court  was  right  in 
submitting   It     The    above    evidence^    too, 
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tended  to  prore  the  walk  bad  be«n  In  bad 
repair  for  a  montb  or  more  prior  to  the  ac- 
cident, and  It  was  for  the  Jury  to  Bay  both 
whether  it  was  safe  at  the  time  of  the  ac- 
cident, and,  if  It  was  not,  whether  it  .re- 
mained in  an  unsafe  condition  long  enough 
for  the  city  authorities  to  have  ascertained 
the  fact  by  proper  diligence.  Bonlne  v.  City 
of  Richmond,  75  Mo.  437;  Buckley  t.  Kan- 
sas aty,  68  S.  W.  1069.  In  I'oung  v.  Webb 
City.  150  Mo.  333,  51  S.  W.  709,  the  Supreme 
Court  noticed  certain  cases  bearing  on  the 
law  In  regard  to  constructive  notice  to  a  city 
of  an  unsafe  sidewalk,  and  deduced  the  fol- 
lowing conclusion  from  them:  "As  to  what 
length  of  time  would  furnish  notice  to  the 
municipal  authorities  of  such  a  defect,  there 
is  no  fixed  or  definite  rule,  and  each  case 
must  depend  upon  the  facts  and  circumstan- 
ces attending  it.  Thus,  if  the  defect  existed 
on  a  street  much  traveled  and  in  use,  it  seems 
that  the  duty  of  the  city  to  the  public  in  look- 
ing after  its  condition  required  greater  dili- 
gence in  seeing  that  it  was  reasonably  safe 
for  travel,  than  If  It  had  been  but  little 
used."  Mrs.  Goodman  was  injured  on  a  prin- 
cipal thoroughfare  of  the  city  of  Kahoka,  and 
some  of  the  evidence  as  to  the  time  the  walk 
h&d  been  in  bad  order  showed  it  had  re- 
mained in  that  state  long  enough  for  the  city 
authorities  to  have  become  aware  pt  its  con- 
dition by  reasonable  attention  and  care,  and 
the  court  rightly  left  the  evidence  to  the 
jury'B  consideration.  On  this  proposition  sev- 
eral Instructions  were  given,  of  which  the 
following  requested  by  the  defendant  is  an 
example:  "The  Jury  Is  Instructed  that  the 
burden  of  proof  is  upon  the  plaintiff,  and, 
before  the  Jury  can  find  for  her,  she  must 
prove  by  the  preponderance  of  the  evidence 
(that  la,  the  greater  weight  of  the  evidence),  to 
the  satisfaction  of  the  Jury,  each  of  the  fol- 
lowing facts:  First.  That  she  was  injured 
by  reason  of  defects  in  the  sidewalk  In  proof. 
Second.  That  the  town  authorities  had  actual 
notice  of  the  defects  complahied  of,  before 
the  accident,  or  that  the  defect  complained  of 
bad  existed  or  was  obvious  for  such  a  length 
of  time  before  the  accident  that  such  author- 
ities could,  by  the  exercise  of  ordinary  dili- 
gence, have  known  of  such  defects,  and  had 
reasonable  time  to  repair  same;  and,  if  she 
has  not  so  satisfied  the  Jury  by  the  greater 
weight  of  the  evidence,  they  will  find  for  the 
defendant."  We  approve  that  charge,  as 
well  as  the  othera  given. 

The  Jury  were  quite  fully  and  carefully 
instructed,  and  we  have  disposed  of  all  the 
points  made  by  the  appellant,  except  the  re- 
fusal of  two  Instructtons.  These  are  not  dealt 
with  for  the  reason  that  the  points  they 
present  are  substantially  covered  by  what 
has  been  already  stated;  one  of  said  Instruc- 
tions relating  to  notice  to  the  city  of  the  bad 
condition  of  the  walk,  and  the  other  to  the 
lack  of  evidence  tending  to  prove  it  was  de- 
fectively constructed.     There  was  evidence 


bearing  on  both  those  issues,  and  the  given 
instructions  submitted  it  in  the  proper  light. 
The  Judgment  is  afilrmed. 

BLAND.  P.  J.,  and  REYBURN,  J.,  concur. 


KENNEDY  v.  PIERCE'S  LOAN   CO. 

(Court  of  Appeals  at  St.  Louis,  Mo.    March  17, 

1903.) 

BANKRUPTCY  —  INVOLUNTARY  PETITION  — 
PLEDGES— TRANSFER  OF  TITLE— NECESSITY 
OF  ADJUDICATION— RIOHTS  OF  TRUSTEES. 
1.  Bankr.  Law  1898,  §  70,  subd.  5  (30  Stat, 
c.  541  tU.  S.  Comp.  St  1901,  p.  3451]).  pro- 
vides that  a  trustee  shall  be  vested  with  the 
title  of  the  bankrupt  as  of  the  date  of  the  ad- 
judication to  "property  which  prior  to  the  filing 
of  the  petition  he  might  by  any  means  have 
transferred,  and  which  might  have  been  levied 
on  or  sold  on  judicial  process  against  him,"  and 
section  67d  [page  3449]  declares  that  liens  given 
or  accepted  in  good  faith  for  a  present  consid- 
eration, and  not  in  contemplation  or  in  fraud 
of  the  bankrupt  law,  shall  not  be  affected 
thereby.  Beld,  that  where  a  bankrupt,  after 
the  fihng  of  an  involuntary  petition  and  before 
adjudication,  pledged  certain  personal  property 
to  defendant  for  loans  which  defendant  made 
in  good  faith,  without  notice  of  the  bankruptcy 
proceedings,  the  pledge  was  valid,  and  the 
property  could  not  be  recovered  by  the  trustee. 

Appeal  from  St.  Louis  Circuit  Court;  D. 
D.  Fisher,  Judge. 

Action  by  Pierre  B.  Kennedy,  as  trustee 
in  bankruptcy  of  Morris  Ellman,  against 
Pierce's  Loan  Company,  to  recover  certain 
personal  property.  From  a  Judgment  in  fa- 
vor of  defendant,  plaintiff  appeals.    Affirmed.  . 

Abbott  &  Edwards,  for  appellant  Klnealy 
&  Klnealy,  for  respondent. 

BEYBURN,  J.  This  is  an  action  of  re- 
plevin submitted  to  the  court  below  upon  the 
pleadings  and  agreed  statement  of  facts, 
which  reveal  the  following  situation: 

On  October  4,  1901,  an  involuntary  peti- 
tion in  bankruptcy  was  filed  against  Morris 
Ellman  by  his  creditors,  and  November  21st 
following  he  was  duly  adjudicated  bankrupt 
in  the  District  Court  of  the  United  States  In 
and  for  the  Eastern  Division  of  the  Eastern 
Judicial  District  of  Missouri,  and  plaintiff 
was  duly  elected  and  qualified  as  trustee  of 
his  estate.  On  October  16, 1901,  the  bankrupt 
pledged  with  defendant,  a  corporation  cre- 
ated under  the  laws  of  Missouri,  and  in  busi- 
ness in  the  city  of  St  Louis  as  a  duly  li- 
censed pawnbroker,  certain  chattels,  con- 
sisting of  the  Jewelry  mentioned,  to  secure  a 
loan  of  !(300  due  In  30  days,  and  on  the  18tb 
day  of  October,  1901,  again  pledged  with  the 
defendant,  as  such  pawnbroker,  certain  other 
Jewelry  described,  to  secure  the  further  ad- 
vance of  $300  due  in  30  days,  said  Ellman 
receiving  frcon  defendant  the  sum  of  $300  at 
each  time  of  such  pledges.  The  period  of  re- 
demption of  the  articles  thus  pawned  by  the 
bankrupt  on  October  16,  1901,  expired  Feb- 
ruary 15,  1902,  and  the  period  of  redemption 
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for  those  articles  pawned  October  18,  1901, 
expired  February  17,  1902,  and,  at  the  expira- 
tion of  tbe  redemption  periods,  defendant 
Immediately  transferred  all  the  articles  from 
a  safe  In  Its  office.  In  -which  It  kept  only 
property  pawned  with  It,  to  a  safe  In  which 
It  kept  only  Its  own  absolute  property.  BU- 
man  at  the  times  of  pawning  the  Jewelry  with 
defendant  was  a  stranger,  not  known  to  tbe 
oQlcers  or  agents  of  the  defendant,  and  nei- 
ther .defendant  nor  any  of  Its  officers  or 
agents  had  any  knowledge  or  Information 
that  u  petition  In  bankruptcy  had  been  filed 
against  Bllman  at  any  time  or  by  any  person, 
nor  did  they  or  any  of  them  have  any  knowl- 
edge or  Information  respecting  the  financial 
condition  of  Ellman.  All  the  property  pledg- 
ed belonged  to  and  was  In  the  possession  of 
Ellman  prior  to  October  4,  1901,  and  there- 
after continued  in  bis  possession  until  pawn- 
ed by  him  with  defendant,  and  its  total 
yalue  was  $650. 

Upon  submission  of  the  case  upon  the 
agreed  facts,  plaintiff  asked  the  court  to  give 
a  series  of  declarations  of  law,  embodying 
the  proposition  that  the  filing  of  the  petition 
of  bankruptcy  against  Ellman  conveyed  con- 
structive notice  of  such  proceeding  to  defend- 
ant, and  that  thereafter  defendant  In  its 
dealings  with  Ellman  was  bound  to  take  no- 
tice of  the  filing  of  such  petition,  which  was. 
In  effect,  an  attachment  and  Injunction,  and 
that,  under  the  facts,  defendant  acquired  no 
title  to  the  property  Involved,  which  the 
court  refused,  and  at  the  instance  of  de- 
fendant gave  an  Instruction  that,  under  the 
law  on  the  agreed  statement  of  facts,  tbe 
finding  and  Judgment  must  be  in  favor  of 
defendant,  and  the  conrt,  sitting  as  a  Jury, 
found  and  rendered  Judgment  in  favor  of 
defendant. 

It  is  argued  on  behalf  of  plaintiff  that,  aft- 
er the  filing  of  the  involuntary  petition  in 
bankruptcy,  Morris  Ellman  bad  no  title  to 
the  personal  property  which  he  had  pledged 
for  personal  loans  with  defendant,  but  that 
a  bankrupt's  estate,  assets,  and  liabilities 
alike  stand  as  of  the  date  of  the  filing  of  the 
petition,  and  from  that  time  tbe  prospective 
bankrupt  becomes,  at  most,  a  mere  trustee 
for  bis  creditors,  and  powerless  to  dispose  of 
his  property  In  any  manner. 

The  filing  of  the  bankruptcy  proceeding. 
It  Is  contended,  was  constructive  notice  to 
all  the  world  of  Its  pendency,  and  there- 
after all  persons  engaging  in  any  transac- 
tions with  Bllman  dealt  with  him  at  their 
own  peril,  and  charged  with  notice'  of  the 
possible  adjudication  of  bis  insolvency  and 
its  consequences.  In  support  appellant  quotes 
the  language  of  the  Chief  Justice  of  the 
United  States  Supreme  Court  from  tbe  opin- 
ion in  Mueller  v.  Nugent,  184  U.  S.  14,  22 
Sup.  Ct.  275,  46  L.  Ed.  405:  "It  Is  as  true 
of  the  present  law  as  it  was  of  that  of  1867 
that  the  filing  of  the  petition  is  a  caveat  to 
all  the  world,  and,  in  effect,  an  attachment 
and   injunction."     This    language   itself   is 


borrowed  from  Bank  ▼.  Sherman,  101  U.  S. 
406,  25  L.  Ed.  866,  which  arose  under  the 
bankrupt  act  of  1867.  Misguided  by  tbe 
above  expressions  Injected  Into  the  Mueller 
Case,  the  United  States  District  Court  of  the 
Southern  District  of  New  York  has,  we  ap- 
prehend, wandered,  and  lent  a  degree  of  mis- 
judged vigor  to  appellant's  position  In  tbe 
cases  of  In  re  Gutman  &  Wenk,  8  Am. 
Bankr.  Eep.  252,  114  Fed.  1009,  and  In  re 
Krlnsky  Brothers,  7  Am.  Bankr.  Rep.  535, 
112  Fed.  972.  The  bankrupt  law  of  189S 
provides  that  the  trustee  of  the  estate  of  a 
bankrupt  shall  be  vested  by  operation  of 
law  with  the  title  of  the  bankrupt  as  of 
the  date  he  was  adjudged  a  bankrupt,  ex- 
cluding property  exempt,  but  expressly  to  the 
title  of  (5)  "property  which  prior  to  the  fil- 
ing of  the  petition  he  could  by  any  means 
have  transferred  or  which  might  have  been 
levied  upon  or  sold  under  Judicial  process 
against  blra."  Section  70,  Act  1898  (30  Stat, 
c.  541  [U.  8.  Comp.  St.  1901,  p.  3451]).  This 
latter  clause  limits  and  determines  ttie  class 
of  property  passing  to  the  trustee,  but,  as 
to  this,  he  Is  vested  with  the  title  as  of  the 
date  of  adjudication.  Brandenburg,  Bank- 
ruptcy, p.  691;  Collier,  Bankruptcy,  p.  456. 
Under  the  act  of  1807,  as  forcibly  presented 
in  Bank  v.  Sherman,  supra,  the  filing  of  a 
petition  in  bankruptcy  was  a  caveat  to  all 
the  world,*  in  effect  an  attachment  and  In- 
junction, and  thereafter  all  proi)erty  rights 
of  the  debtor  were  Ipso  facto  In  abeyance 
until  the  final  adjudication,  which,  if  in  bis 
favor,  revived  such  rights,  but,  if  adverse, 
were  divested  out  of  him  and  transferred  to 
his  assignee  In  trust  for  his  creditors.  Tbe 
trustee's  title  under  tbe  present  act  manifest- 
ly and  expressly  does  not  relate  back  beyond 
the  time  of  the  decree,  but,  irrespective  of 
the  time  of  his  election  and  qualification, 
his  title  attaches  and  becomes  vested  as  of 
the  date  of  the  adjudication.  Under  the  pro- 
visions of  the  present  law,  in  sliarp  contrast 
to  the  operation  of  the  former  law,  no  in- 
terregnum between  the  filing  of  the  petition 
and  the  adjudication  is  occasioned  during 
which,  under  the  earlier  law,  the  bankrupt 
was  dvUlter  mortuus— his  property  rights 
suspended— awaiting  the  final  adjudication, 
so  that  any  person  dealing  with  him  during 
such  interval  dealt  at  his  own  peril.  The 
inconvenience  and  even  hardship  produced 
by  such  Intermission  created  or  made  possi- 
ble by  the  act  of  1867,  during  whlcb  the 
public.  In  good  faith  and  for  full  value,  might 
acquire  title  to  the  bankrupt's  property,  sub- 
sequently avoided  and  divested  by  the  bank- 
rupt adjudication,  was  recognized  as  an  in- 
firmity and  evil  to  be  avoided  or  remedied 
by  the  Judiciary  committee  of  the  House  of 
Representatives  in  reporting  the  blVl  whlcb 
matured  into  the  present  national  bankruptcy 
statute,  and  the  express  change  in  this  di- 
rection in  tbe  law  now  In  force  was  delib- 
erately designed  and  Intended  to  afford  re- 
lief and  obviate  the  pernicious  effect  of  tbe 
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former  bill  In  sacb  regard  by  proridlng  that 
the  title  of  the  bankrupt's  estate  should  be 
transplanted  to  the  trustee  on  the  date  of 
the  adjudication,  thus  permitting  the  al- 
leged bankrupt,  pending  the  adjudication,  to 
handle  and  disiwse  of  his  property  without 
restriction,  except  the  limits  of  good  faith, 
and  without  exjKislng  the  innocent  purchaser 
for  value  to  the  danger  of  being  deprived  of 
his  property,  after  its  acquisition,  by  the  en- 
Kuing  adjudication.  The  committee  also 
comprehended  that  in  section  69  [U.  S.  Gomp. 
St.  1901,  p.  3450]  abundant  provision  was 
made  for  the  protection  of  the  property  of 
an  invohmtary  bankrupt,  if  neglected  by  him 
and  exposed  to  deterioration  In  value,  by 
authorizing  the  bankruptcy  court  'to  summa- 
rily place  It  In  the  marshal's  possession; 
and  It  may  also  be  suggested  that,  if  such 
remedy  proved  inadequate,  the  safety  of  the 
bankrupt's  estate  is  further  guarded  and  as- 
sured under  the  plenary  power  In  the  court 
conferred  by  paragraph  3,  i  2,  c.  2,  of  the 
present  act  [U.  S.  Comp.  St.  1901,  p.  8421], 
for  appointment  of  a  receiver  for  its  preser- 
vation after  the  filing  of  the  petition  and 
pending  the  election  and  qualification  of  a 
trustee.  Brandenburg,  Bankruptcy,  p.  688; 
Collier,  Bankruptcy,  p.  455;  In  re  Scboltz 
(D.  C.)  106  Fed.  834;  In  re  Corbett  (D.  O.) 
104  Fed.  872;  In  re  Wells  (D.  O.)  114  Fed. 
222. 

The  iwsition  herein  assumed  by  us  is  forti- 
fied by  other  provisions  of  the  present  act, 
especially  section  67d  lU.  S.  Comp.  St  1901, 
p.  3449],  which  declares  that  liens  given  or 
accepted  in  good  faith  for  a  present  consider- 
ation, and  not  in  contemplation  or  in  fraud 
of  the  bankrupt  law,  shall  not  be  affected 
thereby.  In  Mueller  v.  Nugent,  supra,  Nu- 
gent, as  the  agent  of  the  bankrupt,  had  pos- 
session of  the  funds  of  the  bankrupt's  estate, 
the  proceeds  of  property  mortgaged  and  sold 
as  agent  of  the  bankrupt,  and  did  not  assert 
any  claim  adverse  to  the  bankrupt;  and  the 
sole  question  before  the  court  was  the  va- 
lidity of  the  summary  contempt  and  Impris- 
onment proceeding  by  which  the  trustee 
sought  to  recover  the  money  from  the  agent, 
and,  npon  a  fair  and  careful  reading  of  the 
case,  the  conclusion  is  irresistible  that  the 
portion  of  the  opinion  upon  which  appellant 
depends  was  a  mere  expression  of  the  writer 
outside  of  the  case,  and  In  truth  and  In  fact. 
In  the  words  of  the  same  opinion,  quoted 
from  Bryan  v.  Bemheimer,  181  U.  S.  188,  21 
Sup.  Gt  557,  45  L.  Ed.  814,  "was  an  inad- 
vertence, and  upon  a  question  not  arising  in 
the  case  before  the  court,"  which  related  ex- 
clusively to  the  Jurisdiction  of  the  referee 
in  the  summary  remedy  Invoked  by  the  trus- 
tee. This  case  was  the  subject  of  review 
In  tbe  recent  proceedings.  In  re  Wells,  In 
the  United  States  District  Court  of  the  West- 
em  Judicial  District  pf  Missouri,  114  Fed. 
222,  and  that  court  declined  to  give  It  the  in- 
terpretation or  recognize  it  as  authority  to 
tbe  extent  contended  for  by  appellant    It 


will  be  remembered  that  no  element  of 
fi-aud  Is  presented  in  this  record,  and  re- 
spondent confessedly  made  the  loans  in  good 
faith,  according  to  the  usual  covirse  of  busi- 
ness, and  acquired  the  Hens  upon  and  posses- 
sion of  the  personalty  innocently,  for  ade- 
quate consideration,  and  without  notice  or 
knowledge  of  the  pendency  of  the  bankruptcy 
proceeding  against  the  pledgor.  With  the 
highest  respect  for  the  exalted  tribunal  and 
its  distinguished  presiding  member,  through 
whom  the  decision  In  Mueller  v.  Nugent  was 
announced,  we  cannot  yield  to  the  obiter  dic- 
tum relied  on,  nor  recognize  as  controlling 
authority  an  Inadvertency  evidently  errone- 
ous, and  in  misapprehension  of  the  manifest 
language  of  the  existing  bankruptcy  law. 
"Aliquando  bonus  dormltat  Homerus." 
The  Judgment  will  therefore  be  affirmed. 

BLAND,  P.  J.,  and  GOODB,  J.,  concur. 


HUTLBDGH   &  KILPATRICK   REALTY 

CO.  T.  NBELY.* 

(Court  of  Appeals  at  St  Louis,  Mo.    March  17, 

1903.) 

BROKBRS-COMMISSIONS— LBASE— DUAL  AQBN- 
CT— EVIDENCE— SUPPICIENCY. 

1.  Defendant  intrusted  to  plaintiffs  the  leas- 
ing of  certain  property,  offering  to  erect  a 
building  thereon  for  a  tenant  under  a  long 
lease.  Other  parties  had  come  to  plaintiffs  to 
find  a  building  suitably  arranged  for  their  pur- 
poses. Plaintiffs  brought  these  parties  and  de- 
fendant together,  the  matter  was  discussed, 
and  an  arrangement  for  a  20-year  lease  effect- 
ed; the  contract  being  drawn  by  plaintiffs. 
Difficulty  occurred  in  the  arrangements,  owing 
to  the  necessity  of  a  fireproof  building,  to  the 
Increased  rental  of  which  the  proposed  tenants 
objected ;  but  this  difficulty  was  bridged  over  by 
the  efforts  of  plaintiffs,  who  were  in  telegraphic 
communication  with  defendant  Beld,  that 
the  evidence  did  not  show  that  plaintiffs  were 
acting  to  such  an  extent  in  the  interests  of  the 
tenants,  as  well  as  in  those  of  defendant  as 
to  preclude  the  recovery  of  a  commission. 

Appeal  from  St  Louis  Circuit  Court;  J.  A. 
Talty,  Judge. 

Action  by  tbe  Rutledge  &  Kilpatrick  Real- 
ty Company  against  Shaw  F.  Neely.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Finklenberg,  Nagel  &  Klrby,  for  appellant 
T.  O.  Rutledge,  for  respondent 

Statement  of  Facts  and  Opinion. 

GOODE,  J.  In  this  case,  which  was  insti- 
tuted to  recover  a  commission  alleged  to  be 
due  the  respondent  for  making  a  lease  of  ap- 
pellant's property,  the  only  point  made  for  a 
reversal  of  the  judgment  is  that  the  evidence 
shows  respondent  acted  as  agent  for  both 
appellant  and  his  lessees  in  the  transaction. 
All  the  declarations  of  law  requested  by  the 
appellant,  except  one  in  the  nature  of  a  de- 
murrer to  respondent's  case,  were  given  by 

'Rehearing  denied  March  SI,  1901. 
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the  trial  court,  which,  however,  found  the 
facts  In  favor  of  the  respondent. 

We  have  read  the  evidence,  and  are  con- 
vinced that  appellant's  contention  that  there 
was  nothing  on  which  to  base  the  Judgment 
rendered  below  is  without  merit  The  Rut- 
ledge  &  Kllpatrlck  Realty  Company  Is  a  cor- 
poration conducting  a  real  estate  business  In 
the  city  of  St.  Louis.  The  appellant,  Neely, 
ia  a  resident  of  Leavenworth,  Kan.,  but  owns 
much  St  Louis  property.  The  transaction 
which  gave  rise  to  respondent's  claim  for  a 
commission  was  the  leasing  In  1901  of  a  lot 
owned  by  Neely  on  Pine  Street,  between  Sev- 
enth and  Eighth  streets,  in  the  city  of  St 
Louis,  to  two  men  by  the  name  of  Horn,  for 
hotel  and  restaurant  purposes.  The  contract 
between  the  lessor  and  lessees  provided  for 
the  erection  of  a  new  building  on  the  lot 
owned  by  the  lessor,  the  creation  of  a  lease- 
hold for  20  years,  and  the  payment  to  Neely 
of  a  rental  of  6  per  cent  on  a  ground  valua- 
tion of  $125,000,  and  6  per  cent  on  the  cost 
of  the  building  he  was  to  erect  This  rent 
Is  to  be  paid  for  the  first  10  years,  at  the 
end  of  which  time  there  is  to  be  a  revalua- 
tion of  the  premises,  in  order  to  fix  the  rent 
for  the  second  half  of  the  term.  Neely  de- 
nies positively  that  he  ever  employed  the 
Rutledge  &  Kllpatrlck  Realty  Company  fo 
act  as  his  agent  in  the  matter,  but  his  testl- 
mouy  is  as  positively  contradicted  by  the 
members  of  that  company.  « 

The  evidence  on  this  issue  is  conceded  to 
be  conflicting,  but  appellant  contends  that 
the  elfect  of  the  testimony  of  the  members 
of  the  respondent  corporation  is  that  if  it 
represented  Neely,  it  likewise  represented  the 
Horns,  and  was  therefore  guilty  of  acting  in 
a  dual  agency,  which  precludes  It  from  re- 
covering from  Neely  for  any  service  render- 
ed to  him.  The  testimony  for  the  respondent 
tends  to  prove  that  two  or  three  years  prior 
to  April,  1901,  when  the  negotiation  for.  the 
lease  began,  Neely  had  requested  it  to  lease 
this  Pine  street  property;  that  Neely  came 
Into  respondent's  business  office  frequently 
from  time  to  time,  and  spoke  to  its  officers 
on  the  subject,  saying  he  wanted  to  make  a 
lease  for  99  years,  and  would  put  up  a  build- 
ing, and  asked  said  officers  to  find  a  tenant, 
and  they  agreed  to  look  around  for  one.  In 
the  spring  of  1901  the  Horns  were  endeavor- 
ing to  obtain  a  leasehold  between  Seventh 
and  Ninth  and  Chestnut  and  Olive  streets  In 
St  Louis,  for  the  purpose  of  carrying  on  a 
hotel  and  restaurant  business.  They  wanted 
a  building  arranged  for  a  restaurant  on  the 
first  fioor,  with  hotel  accommodations  in  the 
upper  stories.  The  Horns  advertised  in  the 
newspapers  for  a  lease  of  that  kind,  and 
spoke  to  several  real  estate  agents.  Including 
the  respondent;  telling  one  of  respondent's 
officers  what  they  wanted,  and  receiving  a 
promise  from  him  to  find  a  suitable  building 
for  them  if  possible.  In  April  Neely  again 
went  to  respondent's  office,  and  brought  up 
the  subject  of  leasing  the  Pine  street  proper- 


ty. He  was  introduced  by  Kllpatrlck  to 
Bakewell.  the  treasurer,  and  Xourtree,  a 
salesman,  of  the  renlty  company.  A  conver- 
sation ensued,  during  which  Neely  said  he 
wanted  to  lease  his  Pine  street  property  for 
99  years,  and  Xourtree  told  him  he  did  not 
believe  the  company  could  effect  a  lease  for 
so  long  a  time,  but,  if  he  would  fix  a  shorter 
time,  perhaps  something  could  be  done  for 
him.  Then  Yourtree  thought  of  the  Horns, 
and  their  desire  to  acquire  a  leasehold  in  the 
locality  where  Neely's  property  was.  Tour- 
tree  stated  to  Neely  what  kind  of  a  house 
the  Horns  wanted,  and  Neely  said  such  a 
building  would  be  satisfactory  to  him,  and 
that  he  would  rent  on  terms  the  same  as 
those  heretofore  stated.  Tourtree  then  brought 
Neely  and  the  Horns  together,  and  the  mat- 
ter was  fully  discussed,  an  arrangement  ef- 
fected by  which  the  Horns  were  to  guaranty 
Neely  to  the  amount  of  $12,000.  and  he  was 
to  erect  a  building  of  the  kind  agreed  on, 
and  give  them  a  lease  for  20  years.  The  offi- 
cers and  employes  of  the  Rutledge  &  Kllpat- 
rlck Realty  Company  drew  the  various  con- 
tracts and  examined  them  for  Neely,  and,  at 
his  request,  Yourtree  went  with  him  to  meet 
the  sureties  of  the  Horns  and  talk  over  the 
business.  At  that  time  the  contract  bad 
been  drawn,  and  Yourtree,  thinking  It  was 
unnecessary  for  him  to  be  present  at  that 
interview,  sought  to  excuse  himself,  as  he 
was  busy,  but  Neely  Insisted  on  his  going. 
After  the  arrangements  had  been  consum- 
mated, Neely  returned  to  Leavenworth,  and 
while  there  received  a  telegram  from  Rich- 
ard Horn  to  come  to  St  Louis.  Thereupon 
Neely  sent  the  following  telegram:  "Leaven- 
worth, Kansas,  May  8th,  1901.  RuUedge  & 
Kllpatrlck:  Have  telegram  from  Horn  to 
come  to  St  Louis.  What  is  up?  Confiden- 
tial. S.  F.  Neely."  It  turned  out  that  the 
city  building  commissioner  had  required  a 
fireproof  building  to  be  erected,  which  was 
more  expensive  than  the  one  contemplated, 
and  hence  would  result  In  an  increase  in  the 
rent  the  Horns  were  to  pay.  On  this  ac- 
count they  were  about  to  back  out  but 
through  the  efforts  of  the  respondent's  em- 
ployte  the  difficulty  was  tided  over,  and  the 
contract  remained  intact 

Such  is  the  substance  of  the  testimony  for 
the  respondent  and  appellant  contends  It 
conclusively  shows  a  dual  agency— that  the 
respondent  was  acting  as  much  for  the 
Horns  as  for  Neely.  This  view  of  the  evi- 
dence is  strained.  Neely  had  been  talking 
to  the  respondent  for  several  years  about 
leasing  his  Pine  street  property,  and  they 
were  bunting  for  some  one  to  lease  it.  The 
mere  fact  that  the  Horns  spoke  to  the  re- 
spondent among  other  real  estate  agents,  to 
find  them  such  a  leasehold  as  they  desired, 
instead  of  making  the  respondent  the  agent 
of  the  Horns,  enabled  it  to  realize  the  desire 
of  Its  patron.  Dr.  Neely,  to  lease  his  property. 
If  nn  owuer  has  put  a  building  in  the  bands 
of  a  real  estate  agent  to  lease,  and  after- 
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wards  some  person  asks  tbe  same  agent  to 
find  lilm  a  building  which  he  may  lease,  and 
thereupon  the  agent  brings  tbe  two  together, 
and  a  lease  is  effected,  can  It  be  said  the 
agent  was  guilty  of  disloyalty  to  his  original 
employer?  ObTlousIy  no  such  interpretation 
can  be  justly  put  on  his  conduct,  for  he  has 
merely  ATalled  Iilmself  of  circumstances  that 
arose  to  accomplish  a  business  result  satis- 
factory to  all  parties.  In  the  particular 
transaction  with  which  we  are  at  present 
concerned,  there  were,  of  course,  many  •  de- 
tails and  disputes  before  the  afFalr  was  con- 
summated, and  the  members  of  the  respond- 
ent company  labored  hard  to  bring  Neely 
and  tbe  Horns  to  an  agreement.  Perhaps 
there  was  evidence  on  which  to  base  a  flud- 
ing  that  tbey  sometimes  acted  in  the  Interest 
of  the  Horns  Instead  of  Neely,  but  undoubt- 
edly tbe  evidence  did  not  compel  that  find- 
ing. It  was  a  matter  for  the  court  below  to 
decide.  The  telegram  we  have  quoted,  as 
well  as  the  facts  above  stated,  strongly  tend 
to  prove  that  Neely  regarded  respondent  as 
his  agent,  and  everyttiing  the  respondent's 
employes  did  in  the  matter  is  entirely  con- 
sisteut  with  a  finding  that  they  were  loyal 
to  Xeely,  and  that  their  labors  were  directed 
towards  removing  such  cavils  and  objections 
as  usually  arise  in  the  progress  of  a  business 
transaction  of  magnitude,  so  that  the  main 
object  of  the  negotiation  might  be  realized, 
to  wit,  the  letting  of  appellant's  property  on 
terms  agreeable  to  both  him  and  the  lessees. 

In  twretal  declarations  prepared  and  re- 
quested by  the  appellant's  counsel,  the  court 
laid  down  tbe  law  to  be  that  an  agent  who 
represented  both  parties  in  an  adverse  trans- 
action without  disclosing  the  double  agency 
could  not  recover  a  commission;  further, 
that,  even  though  Dr.  Neely  employed  re- 
spondent. If  the  evidence  showed  that  Horn 
Bros,  also  employed  it  to  represent  them, 
respondent  could  not  recover;  further,  that 
If  tbe  respondent  during  the  negotiations  se- 
cretly, and  without  the  knowledge  and  con- 
sent of  Neely,  advised  the  Horn  Bros,  against 
the  interest  of  appellant,  and  endeavored  to 
obt-nin  concessions  from  the  appellant  for  the 
benefit  of  the  Horns,  respondent  could  not 
recover. 

Tbe  legal  theories  of  the  case  were  ac- 
cnrately  declared,  and,  as  there  was  evidence 
to  support  the  circuit  court's  judgment,  said 
judgment  is  affirmed. 

BLAND,  P.  J.,  and  REYBUBN,  X,  concur. 


GILLESPIE!  V.   HENDRBN. 

(Court  of  Appeals  at  Kansas  City,  Mo.    April 
6,  1003.) 

TBESPASS-CATTLE-FKNCES— ADJOINING  PRO- 

PRIBTORS-WAIVER  OF  TORT-IMPLIBD 

PROMISE— ACTION    FOR    RENT. 

1.  Defendant  was  grazing  his  cnttle  on  plain- 
tUTs  land  when  plaintiff  claimed  rent,  and  in 
a   sabsequent   action   therefor   plaintiff's   agent 


testified  that  be  talked  with  defendant  about  it, 
and  defendant  replied  that  he  "did  not  know 
about  it,"  that  he  would  rather  buy  plaintiff's 
land;  and  in  a  later  converBation,  when  asked 
what  he  was  going  to  do  about  the  matter,  he 
said  he  was  "not  going  to  do  anything."  Held, 
that  it  was  error  to  give  instructions  predicated 
on  the  theory  that  there  was  an  agreement  to 
pay  rent. 

2.  The  common  law  as  to  adjoining  proprie- 
tors is  in  force  in  Missouri,  and  each  party 
must  fence  his  own  stock. 

3.  One  whose  lands  are  trespassed  on  by  cat' 
tie  may  waive  the  trespass  and  sue  on  an  im- 
plied promise  to  pay  rent. 

4.  Where  defendant  was  grazing  his  cattle 
on  plaintiff's  land  when  notified  that  he  would 
be  required  to  pay  rent,  and,  although  he  re- 
fused to  pay,  he  continued  to  graze  the  cattle 
there,  there  was  an  implied  promise  to  pay  a 
reasonable  amount  for  the  use  of  the  land. 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty; P.  C.  Stepp,  Judge. 

Suit  by  Elizabeth  Gillespie  against  Lewis 
Hendren.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

J.  M.  Sallee  and  C.  H.  S.  Goodman,  for  ap- 
pellant. J.  C.  Wilson  and  Peery  &,  Lyons, 
for  respondent 

BROADDUS,  J.  This  is  a  suit  for  rent  of 
land  for  the  year  1900.  The  plaintift  was  the 
owner  of  a  life  estate  in  about  20  acres  of 
land,  which  was  inclosed  by  the  land  of  ad- 
joining proprietors  with  about  30  acres  of 
land  belonging  to  the  defendant.  It  had 
been  the  custom  of  the  owners  of  the  last- 
named  qiianOty,  prior  to  defendant's  owner- 
ship, to  use  all  the  Inclosed  land  without  de- 
mand and  payment  of  rent  by  plalntUF  for 
the  value  of  the  grazing  on  her  share  of  the 
same.  But  in  1900,  through  her  agent, 
Isaiah  Buzzard,  she  claimed  rent  of  defend- 
ant for  her  portion.  Buzzard  testified  that 
be  had  a  talk  in  May  or  June,  1900,  with  de- 
fendant about  tbe  matter.  In  which  he  told 
him  (defendant)  that,  if  he  used  all  the  pas- 
ture, plaintiff  would  have  to  be  paid  for  it, 
to  which  defendant  replied  that  he  did  not 
know  about  it,  that  be  would  rather  buy 
plaintiff's  interest  in  the  land,  and  that  he 
would  figure  up  and  see  what  he  could  do 
about  it.  However,  in  a  later  conversation, 
when  Buzzard  asked  him  what  he  was  going 
to  do  about  the  matter,  defendant  answered 
that  be  was  not  going  to  do  anything.  There 
was  evidence  as  to  the  value  of  the  rent  of 
plaintiff's  proportion  of  the  land,  and  also 
tbat  defendant  not  only  grazed  his  own  stock 
on  the  inclosure,  but  grazed  that  of  others 
for  compensation.  The  finding  and  Judg- 
ment were  for  the  plaintiff,  from  which  de- 
fendant appealed. 

Defendant  contends  that,  under  the  evi- 
dence, plaintiff  was  not  entitled  to  recover, 
and  that  the  court  committed  error  in  the 
giving  and  refusing  of  instructions. 

Instructions  1,  2,  and  3  given  on  the  part 
of  plaintiff  are  predicated  upon  the  theory 
that.  If  the  Jury  should  find  that  there  was 

f  2.  See  Anlmali,  vol.  1,  Cent  Die  ii  331,  83S. 
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ab  agreement  between  defendant  and  plain- 
titf* 8  agent,  Buzzard,  tbat  defendant  was  to 
pay  plaintiff  rent,  It  would  find  for  plaintiff 
the  value  of  such  rent  We  think  that  in  the 
giving  of  these  instructions  the  court  was  in 
error,  for  there  was  no  evidence  that  the  de- 
fendant would  pay  rent,  and  no  such  infer- 
ence is  to  be  drawn  from  the  conversation 
alluded  to  between  said  agent  and  defendant 

The  Instructions  asked  by  the  defendant, 
and  refused  by  the  court,  were  to  the  effect 
that.  If  the  Jury  found  that  the  lands  of 
plaintiff  and  defendant  were  Included  in  a 
common  inclosure,  and  defendant  turned  his 
rattle  into  this  inclosure  on.  his  own  land, 
they  wandered  upon  plaintiff's  land  and  graz- 
ed there,  the  finding  would  be  for  the  de- 
fendant. These  last-named  Instructions  raise 
the  principal  question  in  the  case,  viz.,  the 
liability  of  the  defendant  for  use  of  plain- 
tiffs premises  included  in  the  same  indostire 
with  his  own. 

Defendant's  contention  is  that  under  the 
law,  he  was  not  required  to  fence  his  own 
land,  but  had  the  right  to  turn  his  cattle  up- 
on It  to  graze,  and  the  fact  that  they  went 
upon  tbat  of  plaintiff  and  grazed  thereon 
would  not  make  him  liable  for  rent  of  the 
same.  This  contention  would  undoubtedly  be 
true  if  the  lands  were  unlnclosed.  But  the 
facts  are  different  The  lands  of  plaintiff 
and  defendant  were  in  a  common  Inclosure, 
and  not  open  to  the  cattle  of  strangers.  The 
question  is  not  a  new  one  in  this  state.  In 
Jackson  v.  Fulton,  87  Mo.  App.  228,  it  was 
held  that:  "The  common  law  restraining 
cattle  from  running  at  large  has  never  been 
in  force  In  this  state,  but  the  common  law  as 
to  adjoining  proprietors  without  a  i>artition 
fence  is  in  force,  and  under  it  each  party 
must  fence  his  own  stock,  or  pay  the  dam- 
ages it  may  do  to  the  other  proprietor."  See 
O' Riley  V.  Diss,  41  Mo.  App.  184. 

The  plaintiff's  action  is  not  for  a  trespass, 
but  for  rent.  Because,  as  we  have  seen,  de- 
fendant had  no  right  to  turn  his  cattle  upon 
the  common  inclosure,  so  that  they  would  In 
the  very  nature  of  things  trespass  upon  plain- 
tlfTs  lands,  it  does  not  follow  that  her  action 
should  be  founded  in  trespass.  Independent 
of  her  common-law  right  to  waive  the  tres- 
pass and  sue  on  an  implied  promise,  the  evi- 
dence showed  the  relation  of  landlord  and 
tenant.  In  Wiikerson  v.  WUkerson,  62  Mo. 
App.  249,  It  was  held  that:  "A  definite 
agreement  to  v^j  rent  is  not  essential  to  cre- 
ate the  relation  of  landlord  and  tenant,  and 
an  action  for  use  and  occupation  will  lie 
where  the  defendant  with  plaintiff's  consent, 
enters  upon  the  land  and  uses  it  for  his  own 
profit,  as  that  Is  a  complete  promise  to  pay 
a  reasonable  compensation."  The  defendant 
was  notified  that  plaintiff  would  require  him 
to  pay  rent,  and  although  be  refused  to  agree 
to  pay  any  particular  amount,  or  to  pay  any 
sum  whatever,  his  occupation  with  plaintiff's 
permission,  and  with  the  understanding  that 
rent  would  be  demanded,  under  the  authority 


cited,  created  an  Implied  promise  at  least 
to  pay  a  reasonable  compensation  for  the  ase 
of  the  land. 

The  case  seems  to  have  been  tried  upon  a 
false  theory.  Judging  by  the  instructions,  but, 
as  the  plaintiff  would  have  been  entitled  to 
a  verdict  upon  any  theory,  this  court  is  not 
authorized  to  reverse  it,  as  the  statute  for- 
bids such  action  on  our  part  in  such  cases. 
Therefore  the  cause  is  affirmed.    All  concur. 


ROWE  et  al,  ▼.  CURRENT  RIVER  LAND  & 

CATTLE  CO.* 
(Court  of  Appeals  at  St.  Louis,  Mo.    March  3, 

1903.)  • 
VOID  TAX  DEED— RECOVBRT  OF  UONBT  PAID. 
1.  One  whose  tax  deed  la  held  void  Is  not  en- 
titled to  recover  of  the  successful  party  the 
amount  paid  by  him  at  the  tax  sale  and  subse- 
quent taxes  paid  by  him;  such  relief  cot  being 
afforded  by  Acts  1897,  p.  74,  entitled  "An  act 
to  enlarge  the  jurisdiction  of  courts  of  record 
in  suits  to  determine  and  quiet  the  title  to  real 
estate,"  or  by  any  other  act 

Appeal  from  Circuit  Court,  Shannon  Coun- 
ty; W.  N.  Evans,  Judge. 

Action  by  Thomas  J.  Rowe  and  others 
against  the  Current  River  Land  &  Cattle 
Company.  From  the  judgment,  plaintiffs 
appeal.    Modified. 

John  C.  Brown,  for  appellants.  Ll  B. 
Shuck,  for  respondent 

REYBURN,  J.  This  la  an  action  brought 
under  the  provisions  of  an  act  of  the  Legis- 
lature of  Missouri  approved  March  IS,  1897 
(Laws  1897,  p.  74),  being  sections  650-652  of 
the  present  statutes,  to  determine  the  inter- 
ests and  quiet  the  title  to  a  tract  of  realty 
In  Shannon  county.  The  material  allegations 
of  plaintiffs'  petition  were  that  they  owned 
and  claimed  to  have  title  In  fee  simple  to 
the  tract  described,  which  was  not  In  the 
actual  possession  of  any  person,  but  that  the 
defendant  claimed  some  title,  estate,  or  in- 
terest in  such  real  estate  adverse  to  tbe  es- 
tate of  plaintiffs  therein;  and  plaintiffs  pray- 
ed the  court  to  try,  ascertain,  and  determine 
the  Interests  and  title  of  plaintiffs  and  de- 
fendant, respectively,  to  the  realty,  and  by 
its  decree  adjudge  and  define  whatever  in- 
terests the  several  parties  plaintiffs  and  de- 
fendant might  have  therein.  Defendant's 
answer  alleged  that  it  claimed  title  to  the 
laud  described  In  plaintiffs'  petition  by  vlr^ 
tue  of  a  sherlfTs  deed  under  a  sale  for  batik 
taxes  made  on  the  14th  day  of  September, 
1887,  based  on  a  Judgment  rendered  on  the 
16th  day  of  March,  1887,  by  the  circuit 
court  of  Shannon  county  against  the  record 
owners  of  the  land,  as  appeared  from  the 
records  of  said  county,  for  the  back  taxes  for 
the  years ;  that  at  the  sale  thereof  de- 
fendant in  good  faith  purchased  such  lands, 
and  had  ever  since  claimed  title  thereto,  and, 
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by  -virtue  of  such  sale  and  purchase  by  de- 
fendant, defendant  liquidated  and  paid  oft 
the  sum  of  $36.49  taxes  then  standing  against 
said  lands,  which  were  a  lien  thereon,  and 
that  since  such  purchase  defendant  had  paid 
on  said  lands  and  discharged  therefrom  the 
further  sum  of  $50.42  taxes;  and  the  defend- 
ant prayed  that,  if  the  title  to  such  land  was 
adjudged  in  the  plaintiffs,  the  judgment  of 
the  court  be  that  plaintiffs  refund  and  pay 
to  defendant  the  sum  of  $86.91,  the  amount 
of  taxes  60  discharged  and  paid  by  defend- 
ant The  reply  was  a  general  denial.  The 
cause  was  tried  before  the  court,  which  ren- 
dered judgment  for  the  plaintiffs,  finding  that 
the  legal  and  equitable  title  to  the  real  estate 
involTed  was  In  the  plaintiffs,  subject,  how- 
ever, to  a  Hen  against  It  tn  the  aggregate  of 
$86u90  tor  taxes  extinguished  by  defendant 
in  parchastng  the  land  at  the  sheriff's  sale 
for  taxes,  and  for  taxes  paid  by  defendant, 
after  snch  purchase,  in  faror  of  defendant, 
and  rendered  judgment.  In  accordance  with 
such  finding,  that  the  legal  and  equitable 
title  was  adjudged  to  be  In  plaintiffs,  subject 
to  the  lien  above  In  favor  of  defendant  for 
the  sum  of  $86.90. 

The  case  has  been  submitted  to  this  court 
upon  the  following  agreed  statement  of  facts: 
"It  is  admitted  that  neither  the  plaintiffs 
nor  the  defendant  have  ever  been  in  actual 
possession  of  the  real  estate  In  controversy, 
and  that  this  is  an  action  to  settle,  try,  and 
define  title  to  real  estate  tinder  the  provisions 
of.  an  act  entitled  'An  act  to  enlarge  the  Juris- 
diction of  courts  of  record  in  suits  to  deter- 
mine and  quiet  the  title  to  real  estate,'  ap- 
prcred  March  15,  1897.  Acts  1897,  p.  74.  It 
Is  further  admitted  that  one  David  Rowe 
procured  a  patent  of  the  land  in  controversy 
from  the  United  States  in  the  year  1860,  and 
that  said  David  Rowe  duly  conveyed  said 
land  to  the  plaintiffs  herein  on  the  12th  day 
of  August,  1897.  It  la  admitted  that  defend- 
ant claimed  the  property  under  and  through 
a  sheriff's  deed  for  back  taxes,  based  on  a 
suit  begun  in  the  circuit  court  of  Shannon 
county,  Missouri,  on  January  2,  1887,  in 
which  suit  the  state  of  Missouri  ex  rel.  W. 
M.  Freeman,  collector  of  revenue  of  Shannon 
Co.,  Missouri,  was  plaintiff,  and  E.  E.  Zim- 
merman and  Henderson  Jennings,  were  de- 
fendants; a  final  judgment  In  said  cause  hav- 
ing been  rendered  against  said  defendants  on 
Marcb  16,  1887— all  of  such  tax  proceedings 
being  under  the  provisions  of  article  6,  c. 
145,  Bevlscd  Statutes  of  Missouri  of  the  year 
1879.  It  is  further  admitted  that  Henderson 
Jennings,  one  of  the  defendants  in  said  tax 
proceedings,  appeared  by  the  deed  records  of 
Shannon  county,  Missouri,  to  be  the  record 
and  true  owner  of  the  real  estate  In  contro- 
versy at  the  time  said  tax  proceedings  were 
Instituted,  but,  on  account  of  one  of  the 
deeds  through  which  said  Henderson  Jen- 
nings claimed  being  a  forgery,  said  Hender- 
son Jennings  had  no  title  to  said  real  estate, 
and  the  true  title  thereto  was,  at  the  time 


of  the  institution  of  said  tax  proceedings,  in 
David  Rowe,  the  original  patentee  of  said 
property.  It  is  further  admitted  that  the  de- 
fendant bought  the  property  in  controversy 
at  said  tax  sale  in  good  faith,  paying  there- 
for the  sum  of  $36.49,  and,  believing  that  It 
had  thus  acquired  a  good  title  to  said  prop- 
erty, paid  out  and  expended  the  sum  of  $50.- 
41  In  taxes  on  said  property  before  receiving 
any  notice  that  Its  title  thus  acquired  was 
defective.  It  Is  admitted  that  the  aggregate 
amount  paid  by  defendant  for  the  property 
In  controversy  at  said  tax  sale  and  taxes 
subsequently  paid  thereon  Is  $86.91,  and  that 
the  circuit  court  rendered  a  judgment  in  fa- 
vor of  defendant  for  the  aggregate  amount 
thus  expended,  and  declared  such  judgment 
a  lien  upon  the  property  in  controversy.  The 
plaintiffs'  appeal  is  talcen  from  the  judgment 
of  the  circuit  court  requiring  them  to  pay 
and  reimburse  the  defendant  in  the  sum  of 
$86.91  paid  by  the  defendant  in  purchasing 
the  property  in  controversy  at  said  tax  sale, 
and  taxes  subsequently  paid  thereon,  and  in 
making  said  judgment  a  lien  on  the  real  es- 
tate in  controversy.  And  the  action  of  thei 
circuit  court  In  rendering  such  judgment 
against  the  plaintiffs,  and  making  same  a 
lien  upon  the  real  estate  In  controversy,  Is 
the  only  Issue  to  be  passed  upon  by  the  ap- 
pellate court  The  foregoing  statement  of 
facts  shall  be  treated  by  the  Supreme  Court 
as  all  the  evidence  introduced  by  the  plain- 
tiff and  defendant  in  the  trial  in  the  circuit 
court  of  this  cause." 

The  section  of  the  revenue  laws  found  in 
2  Wag.  St  1872,  §  219,  p.  1206,  affording  re- 
lief to  the  holder  of  a  tax  deed  defeated  In 
an  action  by  or  against  him  for  the  recovery 
of  the  land  sold  by  requiring  the  successful 
claimant  to  pay  such  holder  the  full  amount 
of  all  taxes  paid  by  the  tax  purchaser  on 
such  lands  at  the  time  of  purchase,  and  all 
subsequent  taxes  paid  by  him,  with  Interest, 
was  dropped  out  of  the  statutes  in  1877,  and 
has  never  been  re-enacted.  Respondent 
however,  appeals  to  an  act  adopted  by  the 
Legislature  in  March,  1897,  entitled  "An  act 
to  enlarge  the  jurisdiction  of  courts  of  rec- 
ord in  suits'  to  determine  and  quiet  the  title 
to  real  estate"  (Acts  1897,  p.  74),  but  even 
the  liberal  interpretation  to  which  this  act  Is 
entitled  by  Its  remedial  character  will  not 
permit  any  construction  availing  defendant 
or  sustaining  the  relief  afforded  by  the  trial 
court.  This  statute  was  manifestly  designed 
to  have  no  other  effect  than  to  broaden  the 
authority  of  the  courts  by  empowering  them 
in  proper  proceedings  to  settle  and  define  the 
title  and  estate,  legal  or  equitable,  vested  or 
contingent,  present  or  prospective,  to  disput- 
ed realty  between  the  conflicting  claimants, 
irrespective  of  possession,  and  to  provide  in 
such  cases  a  remedy  where  the  possessory 
action  of  ejectment  would  not  lie.  The  bare 
or  latent  equity  of  the  holder  of  an  Invalid 
tax  deed  or  title  is  lifeless  and  nonenforce- 
able  without  express  statutory  recognitioa. 
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and,  In  the  absence  of  such  legislation,  tbe 
lien  of  tbe  state  does  not  pass,  and  the  doc- 
trine of  subrogation  Is  not  applicable  to  the 
tax-title  purchaser.  As  to  the  purchase  price 
representing  the  taxes  for  which  the  sale  U 
made,  he  has  bought  at  his  own  peril,  and 
the  doctrine  of  caveat  emptor  is  rigidly  ap- 
plied, and  as  to  such  amounts  as  he  may  pay 
for  taxes  thereafter  accruing  be  is  treated  as 
a  mere  volunteer  seeking  to  obtrude  as  a 
creditor,  to  whom  relief  will  be  denied  even 
in  equity. 

The  Identical  questions  Involved  in  this 
case  were  presented  to  this  court  In  Carter 
V.  Phillips,  49  Mo.  App.  319.  An  examina- 
tion of  that  case  shows  that  the  recovery  of 
plalntltr  was-  sought  to  be  maintained  by  the 
same  line  of  argument  and  by  citation  of  the 
same  authorities  as  are  here  invoked  by  re- 
spondent. Since  the  rendition  of  that  de- 
cision the  legal  situation  has  continued  un- 
changed. No  legislation  In  support  of  the 
contention  herein  has  been  had  in  this  state, 
and  no  ground  has  been  shown  for  disturb- 
ing the  conclusion  reached  in  tliat  case, 
which  finds  further  support  in  the  following 
additional  authorities:  Croskery  v.  Buscb, 
116  Mich.  288,  74  N.  W.  464;  State  ex  rel.  v. 
Castecl,  110  Ind.  174,  11  N.  B.  219;  Harper 
v.  Rowe,  53  Cal.  233;  McCormlck  v.  Ed- 
wards,. 69  Tex.  106,  6  S.  W.  32;  2  Desty, 
Taxation,  p.  1011. 

The  judgment  of  the  court  below  will 
therefore  be  modified.  In  so  far  as  It  sul>- 
jects  the  realty  described  to  a  lien  in  favor 
of  defendant  for  its  disbursement  for  taxes 
In  the  purchase  of  such  realty  and  thereafter. 
It  will  be  reversed;  in  other  respects  it  will 
be  afilimed;  respondent  to  pay  costs  of  this 
court;  and  it  is  so  ordered. 

BLAND,  P.  J.,  and  GOODE,  J.,  concur. 


UNITED  STATES  FIDELITY  ft  OUAR- 
ANTY  CO.  OF  BALTIMORE.  MD.,  v, 
FOSKETT-KBSSNER  FEED  CO.  et  al.* 

(Conrt  of  Appeals  at  St  Lonis,  Mo.    March  17, 
1903.) 

JUSTICE!     OF     THE     PEACE  —  JURISDICTION  — 

AMOUNT— AM  END  M  E  NT— APPB  All— 

PRESUMPTIONS. 

1.  Where,  on  a  motion  for  a  role  on  a  jns- 
tiee  to  perfect  his  transcript  on  an  appeal,  the 
clerk  of  the  justice's  court  made  an  affldavit 
that  he  had  inadvertently  omitted  from  the  tran- 
script a  line  from  the  justice's  docket  which 
showed  that  the  case  was  continued  from  the 
9th  of  November  until  the  14th,  and  that  the 
cause  was  dismissed  on  the  latter  day,  in  which 
case  the  appeal  was  in  time,  and  the  court 
thereupon  overruled  the  motion,  It  will  be  pre- 
Bani(>d  that  the  court  thereby  found  the  facts  as 
stated  in  the  affidavit,  and  that  the  appeal 
was  therefore  taken  in  time. 

2.  Where  replevin  to  recover  a  horse  of  tbe 
alleged  value  of  $500,  and  ?200  for  wrongful 
detention,- was  dismissed  by  the  justice  on  the 
ground  that  the  damages  exceeded  his  jurisdic- 
tion, from  which  an  appeal  was  taken,  and  a 
paper  attached  to  the  transcript  purported  to 
De  an  amendment  omitting  the  item  of  dam- 

•Rehearing  denied  April  2S,  IMS. 


ages,  but  such  paper  contained  nothing  to  show 
that  it  was  filed,  it  would  be  presumed  that 
the  amendment  was  not  allowed  by  the  justice. 

3.  Rev.  St.  1899,  {  4079,  provides  that,  oi» 
appeal  firom  justices  of  the  peace,  the  state- 
ment of  a  plaintiff's  cause  of  action,  filed  be- 
fore the  justice,  may  be  amended  "to  supply 
any  deficiency  or  omission  thwein  when  by 
such  amendment  substantial  justice  will  he  pro- 
moted." Held  that,  where  an  action  was 
brought  before  a  justice  for  a  sum  exceeding 
the  justice's  jurisdiction,  such  section  did  not 
authorize  an  amendment  reducing  the  damages 
tor  the  purpose  of  conferring  jurisdiction. 

Gtoode,  J.,  dissenting. 

Appeal  from  St  Louis  Circuit  Court;  H. 
D.  Wood,  iTudge. 

Action  by  tbe  United  States  Flddity  tc 
Guaranty  Company  of  Baltimore,  Md., 
against  the  Foskett-Kessner  Feed  Company 
and  others.  From  a  justice's  Judgment  dis- 
missing tbe  action  for  want  of  jurisdiction,, 
affirmed  by  tbe  circuit  court,  piaintilC  appeals. 
Affirmed. 

B.  M.  Grossman,  for  appellant  Paxson  & 
Clark,  for  respondent& 

BLAND,  P.  J.  The  suit  was  begun  before 
a  Justice  of  the  peace  in  the  city  of  St  Louis 
to  replevy  one  horse,  of  the  alleged  value  of 
1500,  and  $200  damages  for  its  wrongful  de- 
tention. On  November  9,  1900,  the  Justice 
dismissed  the  suit  for  the  reason  that  the 
damages  sued  for  exceeded  his  jurisdiction. 
On  November  20,  1900,  plaintiff  filed  Its  affl- 
davit and  bond  for  an  appeal  to  the  circuit 
court  Its  bond  was  approved  and  the  app^a) 
was  granted  by  the  Justice.  In  the  trans- 
script  sent  up  by  the  Justice  is  an  amended 
petition,  in  whicb  the  dalm  for  damages  la 
omitted,  but  there  are  no  file  marks  on  the 
paper;  nor  is  there  any  entry  in  the  justice's 
uocket  showing  that  permission  was  given  to 
plaintiff  to  amend  the  petition,  or  that  an 
amended  petition  was  filed.  After  tbe  cause 
reached  the  circuit  court,  plaintiff  filed  an 
amended  petition  omitting  the  item  of  dam- 
ages. Defendants  moved  to  dismiss  tbe 
cause  for  want  of  Jurisdiction  in  tbe  circuit 
court  over  the  subject-matter  of  the  suit 
This  motion  was  overruled.  The  defendants 
then  filed  separate  answers.  After  fillns 
answers,  defendants  filed  what  they  call  a 
supplementary  motion  to  dismiss  the  suit  for 
want  of  jurisdiction  In  the  circuit  conrt  over 
tbe  subject-matter  of  the  action.  Tbe  court 
sustained  this  motion  and  dismissed  tbe  cause 
at  plaintiff's  costs.  A  timely  motion  to  set 
aside  the  order  dismissing  the  cause  and  for 
new  trial  proving  of  no  avail,  plaintiff  ap- 
pealed to  this  court 

There  is  a  question  as  to  whether  or  not 
the  appeal  was  taken  In  time.  Tbe  tran- 
script shows  that  the  cause  was  dismissed 
by  the  justice  on  the  9th  of  November.  The 
clerk  of  the  justice's  court  made  an  affidavit 
to  the  effect  that  be  made  out  the  transcript, 
and  in  so  doing  be  inadvertently  omitted  one 
line  from  the  justice's  docket,  which  showed 
that  the  case  was  continued  from  the  9tb 
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onto  the  14tb  of  November,  and  that  the 
cause  WAS  dismissed  on  tbe  14th.  If  so, 
then  the  appeal  was  taken  within  10  days 
from  the  rendition  of  the  judgment.  Tbe 
plaintiff  filed  this  affidavit  in  support  of  a 
motion  for  a  rule  on  tbe  justice  to  perfect 
his  transcript,  which  motion  the  court  over- 
ruled, on  the  ground,  as  we  assume,  that  the 
court,  as  it  had  a  right  to  do,  found  from  the 
facts  before  it  that  the  appeal  was  taken  in 
time.  Hansford  v.  Hansford  (St.  L.)  34  Mo. 
App.,  loc.  clt  270;  In  re  Webster  (St.  L.)  36 
Mo.  App.,  loc.  clt.  362,  363;  Dowdy  v.  Wam- 
ble, 110  Mo.,  loc.  clt.  283,  284,  19  S.  W.  489. 

Plaintiff  concedes  that  the  amount  of  dam- 
ages sued  for  in  tbe  original  complaint  ex- 
ceeded the  Jurisdiction  of  the  justice,  but 
contends  that  it  filed  with  tbe  justice  an 
amended  complaint  that  brought  the  entire 
subject-matter  of  the  suit  within  tbe  jus- 
tice's jurisdiction.  A  statement  purporting 
to  be  an  amended  complaint  ,(whlcb  would 
brlns  the  case  within  the  justice's  Jurisdic- 
tion) was  attached  to  the  transcript  and  sent 
up  to  the  circuit  court  by  the  Justice.  Sec- 
tion 3937,  Rev.  St.  1899,  authorized  tbe  jus- 
tice, on  motion  of  the  plaintiff,  to  make  the 
amendment.  He  was  not  required  to  enter 
In  his  docket  the  fact  that  leave  had  been 
granted  to  amend,  or  that  the  amendment 
had  been  made.  Rev.  St.  1890,  §  3844.  The 
only  evidence  that  an  amendment  was  al- 
lowed Is  the  filing  by  the  Justice  of  the 
amended  paper.  The  so-called  amended  com- 
plaint bad  no  file  marks.  Had  tbe  amend- 
ment been  allowed,  the  justice  would  have 
committed  error  in  dismissing  the  suit  for 
want  of  jurisdiction  of  the  subject-matter. 
We  are  therefore  bound  to  conclude  that  the 
amendment  was  not  allowed  by  the  Justice, 
since  to  hold  otherwise  would  be  to  put  tbe 
Justice  in  error,  and  to  find  that  he  allowed 
tbe  amendment,  when  there  is  no  evidence 
that  be  did  so. 

2.  Tbe  amendment  made  after  the  cause 
reached  the  circuit  court  was  such  as  to  bring 
tbe  subject-matter  of  tbe  suit  within  tbe  ju- 
risdiction of  the  Justice.  Defendants  con- 
tend tbat  the  amendment  was  inadmissible 
after  the  cause  reached  the  circuit  court. 
Section  4079,  Rev.  St.  1899,  provides  that, 
tn  cases  of  appeal  from  Justice  of  the  peace 
courts,  tbe  statement  of  a  plaintiffs  cause  of 
action  filed  before  the  Justice  may  be  amend- 
ed in  the  appeal  court  "to  supply  any  deQ- 
ciency  or  omission  therein,  when  by  such 
amendment  substantial  justice  will  be  pro- 
moted." This  section  has  been  very  liberally 
constmed  by  tbe  appellate  courts.  In  He- 
man  V.  Fanning,  33  Mo.  App.  50,  it  was  sub- 
stantially decided  that,  if  tbe  amendment 
could  have  been  made  bad  tbe  suit  beeu 
brought  in  the  circuit  court,  it  might  be  made 
on  appeal  from  the  Justice's  court.  In  Dow- 
dy T.  Wainble,  supra,  an  amendment  was  al- 
lowed after  tbe  appeal  to  show  a  jurisdic- 
tional fact.  Tbe  same  thing  was  allowed 
In  an  attachment  suit  In  Daniel  v.  Atkins. 


66  Mo.  App.  342.  A  like  ruling  was  made 
in  Klncald  v.  Griffith,  64  Mo.  App.,  loc.  clt. 
670.  The  only  prohibition  against  amend- 
ments of  complaints  after  appeal  seems  to 
be  tbat  no  new  or  different  cause  of  action 
shall  be  substituted.  Tbe  Jurisdiction  of  the 
circuit  court  of  a  cause  appealed  from  a  jus- 
tice is  derivative.  If  the  Justice  had  no  ju- 
risdiction of  tbe  subject-matter  of  the  suit, 
the  circuit  court  can  acquire  none  by  the  ap- 
peal. Osborne  v.  Schutt,  67  Mo.  712;  Ran- 
kin V.  Fairley,  29  Mo.  App.  687;  McCann  v. 
Sawyer,  59  Mo.  App.  480.  But  it  is  contend- 
ed by  appellant  that,  on  appeal  of  any  suit 
of  any  class  over  which  Justices  are  given 
jurisdiction,  an  amendment  may  be  made  in 
the  circuit  court  to  cure  an  omission  of  a 
Jurisdictional  fact.  We  think  this  is  cor- 
rect But  appellant's  counsel  seems  to  have 
an  erroneous  conception  of  what  the  courts 
mean  by  the  word  "class"  when  discussing 
this  question.  His  contention  is  that  tbe 
word  embraces  every  case,  regardless  of  tbe 
sum  demanded,  if  tbe  Justice  is  given  juris- 
diction at  all  over  actions  of  a  like  kind- 
We  do  not  so  understand  tbe  decisions.  As 
we  understand  them,  the  word  "class,"  in 
this  connection,  means  those  cases  which  the 
statute  has  marke<^  out,  and  given  Justices  of 
the  peace  Jurisdiction  over.  When  a  suit  is 
commenced  before  a  Justice  which  does  not 
for  any  reason  come  within  tbe  standards 
set  up  by  the  statute,  it  is  not  in  the  class  of 
cases  over  which  Justices  of  tbe  peace  bav* 
jurisdiction.  It  affirmatively  appears  that 
the  suit  did  not  come  within  the  jurisdiction 
of  the  Justice.  While  an  amendment  may  be 
allowed  on  appeal  to  supply  an  omitted  ju- 
risdictional fact,  no  case  can  be  found  wberii 
an  amendment  has  been  allowed  for  the  pur- 
pose of  conferring  Jurisdiction,  where  it  af- 
firmatively appeared  that  Jurisdiction  over 
the  subject-matter  of  the  suit  had  not  and 
never  could  attach  in  the  Justice's  court. 
The  Judgment  Is  affirmed. 

BARCLAY,  J.,  concurs.    GOODB,  J.,  dis- 
sents. 


AMERICAN  GUARANTY  FUND  MUTUAI- 

INS.  CO.  V,  MATTSON.* 

(Court  of  Appeals  at  St.  Louis,  Mo.    March  17, 

1903.) 

INStlRANCB)  COMPANIES  —  PRBMIDM  NOTBS — 
ASSESSMENT  —  NECESSITY  —  ORDER  OF  DI- 
RECTORS—BURDEN OF  PROOF— SUFFICIEN- 
CY OF  ORDER— PAYMENT  OF  LOSS  BY  QUAR- 
ANTORS^E  FFECT. 

1.  Under  Rev.  St.  1899,  i  7960,  providing  that 
the  directors  of  a  mutual  fire  insurance  compa- 
ny shall  have  the  power,  whenever  they  deem  it 
necessary  to  settle  losses  and  expenses,  to  as- 
sess the  premium  notes  given  by  the  assured, 
and  under  a  premium  note  giving  tbe  directors 
the  same  power,  the  directors'  order  of  assess- 
ment is  prima  facie  evidence  of  its  nei'ossity, 
and  tbe  burden  rests  on  the  assured  to  nfflrma- 
tively  show  that  no  such  necessity  existed. 

*Rebearlng  denied  March  SI,  1903. 
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2.  An  order  and  notlK  of  assessment  made 
by  the  directors  of  a  mutnal  fire  insurance 
company,  reciting  the  gross  amonnt  of  notes 
subject  to  assessment,  and  the  amonnt  of  ad' 
justed  losses  and  of  uni]aid  expenses,  were  suf- 
ficient, without  specifying  such  matters  In  a 
detailed  schedule. 

3.  Under  Rev.  St.  1899,  g  7960,  providing  for 
the  assessment  of  premium  notes  by  the  direct- 
ors of  a  mutual  fire  insurance  company  to  meet 
the  losses,  expenses,  and  other  liabilities  of  the 
company,  the  directors  have  power  to  order 
SQch  assessment,  although  all  insurance  losses 
have  been  paid  by  the  guarantors  provided  for 
in  section  7958. 

Appeal  from  'St  Louis  Olrcnlt  Court;  War- 
wick Hough,  Judge. 

Action  by  the  American  Guaranty  E^md 
Mutual  Insurance  Company  against  Erik 
Mattson.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

The  suit  was  brought  before  Justice  Spauld- 
Ing,  in  the  city  of  St  Louis,  on  the  following 
premium  note: 
"483.75. 

"For  value  received,  in  Policy  No.  , 

dated  the  20th  day  of  February,  1894,  Is- 
sued by  the  American  Guaranty  Fund  Mu- 
tual Fire  Insurance  Co.,  of  St.  Louis,  I  prom- 
ise to  pay  said  company  (or  their  treasurer 
for  the  time  being)  the  sum  of  Four  Hundred 
and  Eighty-three  &  ts/j,.  Dollars,  in  such 
portions  and  at  such  times  as  the  directors 
of  said  company  shall  deem  the  same  requi- 
site for  payments  of  losses  and  expenses  as 
required  and  provided  by  Charter  of  Com- 
pany and  laws  of  the  State  of  Missouri,  and 
this  note  is  a  lien  upon  the  property  Insured. 

"The  company  la  authorized  to  Insert  the 
number  and  date  in  this  note. 

"Erik  Mattson. 

llndoTsed  on  back.] 

No.  843  1483.75       Received  10  per  cent 148.87 

4f<S  7S       Received  assessment  No.  1'..  4S87 
9&74       6%  am't  due,  (24.18  Un  pencil]. 

taee  of  note  887.01  lln  pencil]." 

The  Justice  described  the  suit  in  the  sum- 
mons issued  by  him  as  founded  upon  an  in- 
surance policy.  The  Justice  or  his  clerk  was 
led  Into  this  error  by  the  fact  that  the  note 
and  the  application  for  the  insurance  policy 
were  both  on  one  paper. 

The  cause  was  taken  from  Justice  Spaul- 
dlng  to  Justice  Gline.  After  the  cause  had 
reached  Justice  Cline's  court,  plaintltf  filed 
a  petition  praying  for  Judgment  on  the  note. 
On  the  trial,  plaintiff  recovered  Judgment  for 
$24.18,  from  which  defendant  appealed  to 
the  circuit  court. 

On  the  trial  in  the  circuit  court,  plaintiff 
introduced  the  note  and  the  following  reso- 
lution of  the  board  of  directors  of  plaintiff: 

"Resolved,  that  In  order  to  settle  the  losses 
insured  against  and  the  expenses  and  other 
liabilities  of  the  company,  an  assessment  of 
flfteen  per  cent  (15%)  be,  and  hereby  Is,  lev- 
ied upon  each  and  every  premium  note  given 
by  persons  effecting  Insurance  in  this  com- 
pany, and  said  assessment  is  made  upon  each 
and  every  note  above  described,  which  has 
been  la  existence  for  one  year  prior  to  this 


date,  and  the  secretary  la  hereby  ordered  to 
publish  such  newspaper  notice  and  mail  aud 
deliver  such  written  or  printed  notice  to  mak- 
ers of  said  notes  as  is  required  by  law. 

"The  premium  notes  to  be  assessed  under 
the  above  resolution  are  numbered  1  to  852. 
1001  to  1174,  C103  to  C139,  1251  to  2215  and 
DlOl  to  D1C7,  all  inclusive. 

"The  full  aggregate  amount  of  all  the  pre- 
mium notes  on  which  tbis  assessment  is  lev- 
led  is  $112,022.91. 

"The  amount  of  losses  adjusted  and  unpaid 
Is  $17,992.21. 

"The  amount  of  losses  claimed  and  unad- 
justed Is  'nil.' 

"The  amount  of  expenses  accrued  and  un- 
paid is  $330.00. 

"The  amount  of  cash  on  hand  is  $1,392.75." 

Proof  was  made  of  the  publication  on  June 
21,  1901,  of  the  following  notice  in  the  Post 
Dispatch,  a  newspaper  published  in  the  city 
of  St.  Louis:  * 

"Notice  Is  hereby  given  that  an  assessment 
of  15  per  cent,  was,  on  tbe  2otb  day  of  Sep- 
tember, 1899,  by  tbe  American  Guaranty 
Fund  Mutual  Fire  Insurance  Company  of  St 
Louis,  levied  on  each  and  every  premium 
note  given  said  company  by  persons  effectiug 
Insurance  in  said  company,  and  wbich  had 
been  at  that  date  in  existence  for  one  year 
prior  thereto,  to  wit:  Notes  given  for  poli- 
cies numbered  from  1  to  852  and  from  1001 
to  1174,  Nob.  1251  to  2215,  Nos.  C103  to  C139 
and  Nos.  DlOl  to  D167,  all  Included.  Said 
assessment  was  levied  for  the  purpose  of 
settling  the  losses  insured  against  and  tbe 
other  expenses  and  liabilities  of  tbe  com- 
pany. Tbe  full  aggregate  amount  for  whicb 
all  the  premium  notes  held  by  the  company 
were  given  upon  which  this  assessment  was 
made,  was  $112,922.91.  Tbe  amount  of  loss- 
es adjusted  and  unpaid  was  $17,992.21.  The 
amount  of  expenses  accrued  and  unpaid  was 
$350.00.  The  amount  of  losses  claimed  and 
unadjusted  was  nothing.  The  amount  of 
cash  on  hand  was  $1,392.75." 

Also  proof  that  a  copy  of  said  notice,  with 
the  following  memorandum  added  thereto, 
"And  you  are  hereby  notified  that  under  said 
assessment  $24.18  is  due  said  company  upon 
your  note  given  for  policy  No.  342,"  was  duly 
mailed  to  the  defendant  at  the  time  of  its 
publication  in  the  Post  Dispatch. 

Tbe  president  of  the  company  testified  that 
prior  notices  of  tbe  assessment  had  been 
made  out  and  mailed  to  the  defendant,  but  It 
was  thought  they  were  not  full  enough  to 
comply  with  tbe  requirements  of  the  statute, 
and  for  this  reason  the  above  notice  bad 
been  published  and  mailed  to  the  defendant 
He  testified  further  that  some  of  the  mem- 
bers. Including  the  defendant,  bad  a  short 
time  prior  to  the  making  of  the  15  per  cent 
assessment  paid  a  10  per  cent,  assessment 
while  others  had  not,  and  that  it  was  con- 
cluded to  give  all  members  who  had  paki 
10  per  cent,  assessment  a  credit  of  that 
amount  on  the  15  per  cent  assessment  and 
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tor  this  reason  defendant  was  notified  to  pay 

5  per  cent  Instead  of  15  per  cent  of  his  note. 
He  also  testifled  that  he  had  counted  all  the 
premium  notes  held  by  the  company  when 
the  assessment  was  made;  that  they  amount- 
ed to  $112,922.91;  that  he  counted  the  losses 
tbat  had  been  proved  up  and  adjusted  at  the 
time,  and  they  amounted  to  $17,902.21,  and 
tbat  the  unpaid  expenses  accrued  amounted 
at  tbat  time  to  $350;  that  the  guarantors  of 
the  company  had  furnished  or  loaned  the 
company  $18,000  to  pay  these  losses  and  ex- 
penses; and  that  they  looked  to  the  assess- 
ment for  reimbursement.  On  cross-examina- 
tion be  was  asked  to  produce  the  premium 
notes  which  formed  the  basis  of  the  assess- 
ment He  said  that  It  was  impossible  to  do 
this,  for  the  reason  many  of  them  had  since 
matured  and  had  been  taken  up.  Defendant 
testified  that  the  first  notice  be  had  of  the 
assessment  was  when  the  summons  in  this 
suit  was  served  on  him  by'  the  constable. 

At  the  close  of  the  evidence  the  defendant 
offered  an  Instruction  in  the  nature  of  a 
demurrer  to  the  evidence,  which  the  court 
refused.  After  the  court  had  given  its  In- 
structions, the  defendant's  counsel  objected 
to  the  time  allowed  by  the  court  for  counsel 
to  argue  the  case  before  the  Jury,  and  asked 
for  further  time.  The  court  replied:  "No;  all 
tbe  Jury  want  is  the  amount  of  the  note  and 
tbe  amount  of  the  credits,  so  that  they  can 
make  a  memorandum  of  It" 

During  his  argument  to  the  Jury,  defend- 
ant's counsel  said:  "Now,  gentlemen,  the 
court  instructs  you  that  you  are  bound  to 
find  from  tbe  evidence,  before  you  can  find 
for  the  plaintiff,  that  the  assessment  was 
absolutely  necessary  In  this  case.  Now,  I 
submit  to  you  that  they  have  not  shown, 
apon  tbe  evidence  here,  that  an  assessment 
was  necessary  to  pay  these  losses.  The 
Court:  That  Is  not  the  instruction  of  the 
court.  You  did  not  read  that.  Mr.  Kammer- 
er:  Yes,  sir.  The  CJourt:  'If  the  directors 
deemed  it  necessary,'  it  ought  to  be.  Mr. 
Kammerer  (reading  the  first  instruction  as 
given  by  the  court):  The  court  Instructs  the 
Jury  that  if  they  believe  from  the  evidence 
*  •  •  that  said  assessment  was  neces- 
sary in  order  to  settle  losses,'  etc.  The  Court: 
Tbe  instruction  should  read,  *That  the  di- 
rectors deemed  it  necessary.' " 

A  timely  motion  for  new  trial  was  filed, 
wblch  the  court  overruled,  whereupon  defend- 
ant perfected  bis  appeal  to  this  court. 

Arthur  E^ammerer,  for  appellant    Waddell 

6  Hereford,  for  respondent 

BARCLAY,  J.  (after  stating  the  facts).  1. 
Prom  what  we  can  pick  out  of  the  record  and 
from  the  briefs  of  counsel,  we  assume  tbat 
tbe  plaintiff  is  a  mutual  fire  Insurance  com- 
pany, organized  under  chapter  119,  art.  6,  2 
Rev.  St  1899,  p.  1857,  having  its  chief  office 
la  the  dty  of  St  Louis.    Tbe  note  was  as- 


sessable at  tbe  time  tbe  board  of  directors 
made  the  assessment,  and  the  uncontradicted 
evidence  is  that  defendant  was  notified  of  the 
assessment  in  the  manner  and  by  the  means 
provided  for  by  the  statutes  (section  7960). 
The  section  further  provides  "that  if  any  per- 
son shall  for  thirty  days  after  the  mailing 
and  publication  of  the  notice  fall  to  pay  the 
assessment,  tbe  directors  of  the  company 
may  sue  for  and  recover  tbe  whole  of  the 
note."  The  president  of  the  company  testi- 
fied that  a  great  many  persons  who  were 
assessed  by  the  board  failed  to  pay  the  as- 
sessment, and  that  the  board  ordered  him  to 
take  those  notes  and  employ  Waddell  &  Here- 
ford, a  law  firm,  to  sue  for  and  collect  the 
full  amount  of  the  notes,  and  that  he  was 
proceeding  under  that  instruction.  Defend- 
ant contends  that  the  plaintiff  did  not  show 
that  the  condition  of  the  affairs  of  the  com- 
pany created  a  necessity  for  making  the  as- 
sessment Both  the  statute  (section  79G0) 
and  tbe  note  committed  to  the  board  of  di- 
rectors the  duty  of  determining  when  the 
necessities  of  the  company  required  an  as- 
sessment to  be  made,  and  hence  tbe  order 
making  the  assessment  was  at  least  prima 
fade  evidence  of  the  necessity  for  making  the 
order,  and  the  burden  was  on  defendant  to 
show  affirmatively  tbat  It  did  not  exist 

2.  Defendant  objected  to  the  order  making 
the  assessment  and  the  notice  on  the  ground 
that  they  were  not  full  enough.  The  order 
and  tbe  notice  stated  the  gross  amount  of 
premium  notes  held  by  the  company  subject 
to  assessment  the  amount  of  losses  that  had 
been  adjusted,  but  not  paid,  and  the  amount 
of  unpaid  expenses.  We  think  this  was  avffi- 
dent;  that  It  was  not  necessary  to  incorpo- 
rate in  the  order  and  notice  an  inventory  of 
the  notes  or  a  schedule  of  the  unpaid  losses, 
as  contended  for  by  the  defendant. 

S.  Because  tbe  guarantors  of  the  company 
(authorized  by  section  7958,  Rev.  St  1899)  had 
advanced  the  money  and  paid  the  losses,  de- 
fendant contends  there  was  no  necessity  for 
the  assessment,  and  that  the  company  was 
not  Indebted.  This  effected  a  change  in  the 
form  of  the  liability,  but  did  not  extinguish 
or  lessen  the  liability.  Authority  Is  given  un-; 
der  section  7960,  supra,  to  levy  an  assessment 
to  pay  any  liability  of  the  company. 

The  uncontradicted  evidence  In  the  case 
shows  that  every  step  necessary  to  be  taken 
to  mature  defendant's  note  was  taken,  and 
regularly  and  legally  taken,  by  the  company. 
The  defenses  Interposed  are  without  the  sem- 
blance of  merit,  and  the  judtcment  is  so  mani- 
festly for  the  right  party  that  It  should  be 
affirmed,  regardless  of  an  error  that  may 
have  Intervened  at  the  trial.  Hence  we  re- 
frain from  a  discussion  of  errors  alleged  to 
have  intervened  Just  before  and  during  the 
argument  of  the  cause  by  defendant's  counsel 
to  the  Jury,  and  affirm  the  Judgment 

EBYBUKN  and  GOODE,  JJ.,  concur. 
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(C!oart  of  Appeals  at  St.  Tjoxub,  Mo.    March  17, 
1903.) 

C0NTRACT-C0N8TRDCTI0N— PATENT  AMBIOHI- 
TY— CONSTRUCTION  BY  ACTS  OP  PARTIES. 

1.  B.,  O.,  and  defeodant  were  members  of  a 
corporation.  B.  borrowed  money  to  pay  his 
share  of  the  amount  to  be  expended  by  the  cor- 
poration in  the  construction  of  a  building  to 
De  erected  on  leased  ground,  and  agreed  to  pay 
interest  on  the  loan  during  the  time  of  the 
lease.  To  insure  payment  of  this  interest,  B., 
O.,  and  defendant  executed  a  contract  referring 
to  the  contract  of  B.  with  the  lender,  and  pro- 
riding  that  out  of  the  profits  of  the  building 
remaming  after  payment  of  all  expenses,  taxes, 
and  interest  on  the  loan  to  B.,  there  should  be 
first  refunded  and  paid  out  of  the  balance  to 
O.  and  defendant,  pro  rata,  on  the  respective 
amounts  advanced  by  them,  "\intil  both  such 
amounts  should  be  paid  in  full,  with  interest 
at  10%,"  and  that  when  such  amounts,  with 
interest,  should  be  paid  back,  B.  should  trans- 
fer to  O.  25  shares  of  stock,  so  as  to  make 
eqxial  the  amount  held  by  him  and  O.,  "after 
which  any  dividend  declared  upon  said  stock" 
should  "be  received  by  defendant.  O.,  and  B. 
in  proportion  to  the  amounts  of  stock  held  by 
them.  Held,  that  as  the  consideration  for  de- 
fendant's entering  into  the  contract,  and  agree- 
ing that  the  interest  on  the  amount  loaned  B. 
should  be  a  first  charge  on  the  income  from 
the  liuilding,.  was  B.'s  agreement  to  forego  par- 
ticipation in  tlie  dividends,  the  consideration 
failed,  and  defendant's  obligation  ceased  when 
he  and  O.  were  repaid  the  amounts  advanced 
by  them,  and  B.  began  sharing  in  the  divi- 
dends. 

2.  riaintiff  claimed  that  the  parties  them- 
selves, by  continuing  the  pool  for  three  years 
after  B.  became  entitled  to  dividends  on  his 
stock,  construed  the  contract  as  continuing  the 
pool  to  the  end  of  the  lease.  Held,  that  it  ap- 
pearing from  the  evidence  that  defendant  pro- 
tested against  contributing  to  the  interest  on 
the  loan  after  that  time,  plaintiCTs  contention 
was  untenable. 

Appeal  from  St.  Lonla  Circuit  Court;  D.  D. 
Fisher,  Judge. 

Action  on  a  contract  by  James  P.  Mnglnn 
against  Richard  D.  Lancaster.  Judgment  for 
plaintifC,  and  defendant  appeals.    Reversed. 

The  suit  wag  commenced  on  December  16, 
1801,  by  plaintiff  filing  in  the  St  Louis  cir- 
cuit court  the  following  petition  (omitting 
caption):  ' 

"Plalntur  states  tbat  on  August  18,  1866, 
George  I.  Harnett,  trustee,  Thomas  O'Reilly, 
and  defendant,  Rldiard  D.  Lancaster,  entered 
into  an  agreement  in  writing,  herewith  filed, 
in  words  and  figures  as  follows,  to  wit: 

"  'It  is  agreed  between  George  I.  Barnett, 
trustee  of  Elizabeth  Barnett,  Thos.  O'Reilly 
and  R.  D.  Lancaster,  all  of  the  city  of  St 
Louis,  state  of  Missouri,  as  follows: 

"  'That  whereas  said  Barnett,  as  trustee  as 
aforesaid,  said  O'Reilly  and  said  Lancaster, 
own  stock  In  the  Insurance  and  Law  Build- 
ing Company  In  the  following  proportions,  to 
•  wit:  Said  Barnett,  trustee,  holds  two  hun- 
dred shares,  and  said  O'ltclUy  one  hundred 
and  fifty  sUax-es,  and  said  Lancaster  one  hun- 
dred shares,  the  par  value  of  saUl  shaivs  be- 
ing one  hundred  dollars  per  share;  aud  where- 


as the  payments  required  upon  the  shares 
of  said  Barnett  are  to  be  made  according  to 
the  terms  of  a  certain  agreement,  dated  the 
26th  day  of  May,  1866,  between  James  E. 
Yeatman,  trustee  of  Lucretia  Yeatmau,  and 
George  1.  Barnett,  trustee  of  Ellzabetb  Bar- 
nett, and  Thomas  O'Reilly,  and  the  said 
O'Reilly  and  Lancaster  are  to  pay  on  tbelr 
shares  whatever  calls  may  be  made  thereon 
until  the  full  amount  of  the  par  value  of  said 
shares  be  paid.  And  it  is  agreed  between 
the  said  parties  as  follows:  That  out  of  the 
proceeds,  rents  and  profits  of  the  above  de- 
scribed shares  In  said  Insurance  Law  Build- 
ing Company  held  by  the  said  Barnett,  trus- 
tee of  Elizabeth  Barnett,  O'RelUy  and  Lan- 
caster, after  paying  all  expenses,  ground 
rents,  taxes,  etc..  Including  the  interest  to  be 
paid  to  James  E.  Yeatman,  trustee  of  Lucre- 
tia Yeatman,  under  the  agreement  hereinbe- 
fore referred  to,  there  shall  be  first  refunded 
and  paid  to  the  said  O'Reilly  and  Lancaster, 
pro  rata,  on  the  respective  amounts  of  fif- 
teen thousand  advanced  by  O'Reilly  and  ten 
thousand  advanced  by  Lancaster,  until  both 
these  amounts  shall  be  paid  in  full  with  in- 
terest at  ten  per  cent  per  annum;  and  it  is 
understood  that  the  amount  of  profits  paid  to 
said  O'Reilly  and  Lancaster  will  be  com- 
puted at  the  end  of  every  quarter,  and  the 
Interest  on  the  amounts  paid  each  quarter  to 
cease  with  the  date  of  said  payments.  And 
when  the  said  sum  so  paid  up  by  said  CReilly 
and  Lancaster  shall  have  been  fully  paid 
back,  the  said  Barnett,  as  trustee  of  Eliza- 
beth Barnett,  shall  transfer  to  said  O'Reilly 
twenty-five  shares  of  said  stock,  so  as  to 
make  equal  the  amount  of  stock  owned  by 
said  Barnett,  trustee,  and  said  O'Reilly;  after 
which  any  dividend  declared  upon  said  stock 
shall  be  received  by  said  O'Reilly,  Lancaster 
and  Barnett  trustee,  pro  rata,  in  proportion 
to  the  amounts  of  stock  held  by  them,  as  by 
their  legal  represeutatlTes,  as  aforesaid. 

"  'In  testimony  whereof,  the  above  parties 
have  hereunto  signed  their  names  this  18th 
day  of  August,  1S66. 

"  '[Signed]  George  I.  Barnett, 

"  "Trustee  of  Elizabeth  Barnett 
•"Thomas    O'Reilly. 
"•R.   D.  Lancaster.' 

"Plalntlfr  states  that  pursuant  to  said 
agreement  In  writing,  the  proceeds,  rents,  and 
profits  of  the  alxive  described  four  hundred 
and  fifty  shares,  after  paying  all  expenses, 
ground  rents,  taxes,  etc.,  including  Interest 
to  be  paid  to  James  E.  Yeatman,  trustee,  or. 
In  other  words,  the  dividends  on  said  shares 
declared  by  said  Insurance  and  Law  Build- 
ing Company,  less  the  said  interest  to  be 
paid  the  said  Yeatman,  were  duly  paid  and 
refunded  to  said  O'Reilly  and  Lancaster,  pro 
rata,  until  they  were  fully  repaid  their  re- 
spective amounts,  to  wit,  $15,000  and  |10,- 
000.  with  which  they  had  purchased  their 
said  shares  In  said  company,  and  the  ten  per 
cent,  iutorest  thereon,  and  this  was  accom- 
plished in  or  about  the  year  1874. 
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"Plaintiff  Btates  that  eald  Barnett  duly 
transferred  to  aald  O'Reilly  twenty-five  shares 
of  the  two  hundred  shares,  and  that  all  said 
partieB,  Including  said  Lancaster,  continued, 
after  said  O'Reilly  and  Lancaster  had  been 
thus  fully  paid  up,  to  contribute,  pro  rata, 
out  of  the  dividends  declared  upon  their  re- 
epective  holdings  of  shares,  to  the  payment 
of  the  Interest  to  be  paid  to  said  James  Yeat- 
man,  until  about  May,  1876,  when  defendant 
I<ancaster  failed  and  refused  to  pay  the  pro 
rata  contribution  of  the  said  Interest  which 
be  had,  as  aforesaid,  agreed  to  pay;  that  said 
Lancaster,  as  owner  of  one  hundred  shares 
of  said  stock,  was  bound  to  contribute  two- 
ninths  of  the  $1,600  annual  Interest  charge 
payable  to  said  Yeatman  under  the  agree- 
ment of  May  26,  1860,  between  James  El 
Yeatman,  trustee,  and  George  I.  Barnett,  trus- 
tee, and  said  Thomas  O'Reilly,  which  said 
agreement  Is  In  words  and  figures  as  follows, 
to  wit:    - 

"  This  agreement,  made  this  26th  day  of 
May.  1866,  by  and  between  James  E.  Yeat- 
man, trustee  of  Lucretla  Yeatman  and  others 
(api>omted  as  such  trustee  by  the  Circuit 
Court  of  St.  Louis  County,  Missouri,  on  the 
Sth  day  of  March,  1866)  of  the  one  part,  and 
George  I.  Barnett  and  Thomas  O'Reilly  of 
the  other  part,  all  of  said  St.  Louis  county, 
wltneeseth: 

"  'The  said  Yeatman,  as  such  trustee,  to 
pay  to  the  treasurer  of  the  Insurance  and 
Law  Building  Company,  a  corporation  exist- 
ing under  the  laws  of  the  state  of  Missouri, 
In  behalf  and  for  account  of  George  L  Bar- 
nett, trustee  of  his  wife,  Elizabeth  Barnett, 
from  time  to  time  as  and  on  the  conditions 
below  stated,  out  of  the  trust  estate  in  his 
bands  as  such  trustee,  the  sum  of  twenty 
tbousand  dollars  in  all;  said  payments  to  be 
made  In  sums  of  not  less  than  one  thousand 
dollars  at  a  time,  and  the  sum  or  sums  paid 
hereunder  from  time  to  time  to  be  equal  to— 
say  one-fourth  of  such  amounts  as  shall  at 
tlie  time  of  calling  for  said  payments  re* 
•pectively  have  been  actually  paid  out  by 
■aid  con^mny  for  work  and  labor  already 
done  and  materials  used  in  the  erection  of  the 
four-story  building  which  said  company,  as 
lessee,  has  by  lease  of  even  date  herewith 
contracted  with  said  Yeatman,  trustee,  to 
erect  in  one  year  from  said  date  upon  the  lot 
in  block  87,  of  the  city  of  St  Louis,  at  the 
N.  W.  comer  of  Third  and  Pine  streets,  pro- 
Tided  that  the  work  and  labor  so  done  and 
materials  used  shall  correspond  with  the  re- 
quirements of  said  lease  in  respect  to  said 
building;  and  that  the  receipt  of  the  con- 
tractors or  subcontractors  and  material-men 
for  the  amounts  so  paid  out  b/  said  com- 
pany shall  be  first  exhibited  to  said  Yeat- 
man, or  his  agent  If  required;  and  proTlded 
also  tbat  the  said  building  while  erecting 
shall  be  kept  Insured  by  said  company  as 
•dpnlated  in  said  case. 

"  'And  the  said  George  I.  Barnett  and 
Tbomas  O'Reilly  agree  to  and  with  said  Yeat- 
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man  as  such  trustee,  his  successors  In  trust 
and  assigns,  tbat  upon  the  amounts  so  paid 
by  said  Yeatman,  trustee  as  aforesaid,  they 
will  pay  or  cause  to  be  paid  to  Mm,  said  trus- 
tee, his  successors  In  trust  or  assigns,  Inter- 
est at  the  rate  of  eight  per  cent,  per  annum 
during  the  entire  term  of  the  lease  above  men- 
tioned tin  its  expiration  by  forfeiture  or  oth- 
erwise, said  interest  to  be  paid  In  equal  in- 
stallments, at  the  end  of  every  three  months 
at  the  annual  rate  aforesaid,  and  to  be  com- 
puted and  payable  on  the  several  amounts 
payable  hereunder  by  said  Yeatman  from  the 
date  of  such  payments  respectively.  And 
they  further  agree  that  before  any  money 
shall  be  payable  hereunder  by  said  Yeatman 
they  will  transfer  or  cause  to  be  transferred 
to  blm,  said  Yeatman,  trustee  as  aforesaid, 
or  such  person  as  be  may  designate  as  trus- 
tee for  him,  all  the  shares  of  stock  held  by 
said  O'Reilly  and  said  Barnett  as  trustee  for 
Elizabeth  Barnett  in  said  company,  to  wit, 
one  hundred  and  fifty  shares  held  by  said 
O'Reilly  and  two  hundred  shares  held  by 
said  Barnett,  trustee  as  aforesaid,  such  trans- 
fer to  be  made  by  way  of  mortgage  or  deed 
of  trust  in  the  usual  form,  securing  the  sev- 
eral payments  of  Interest  above  agreed  for, 
containing  power  of  sale  in  case  of  failure 
to  pay  any  installment  of  said  Interest,  such 
transfer  to  be  made  or  noted  on  the  books  and 
In  accordance  with  the  by-laws  of  the  com- 
pany. 

"  "Provided,  and  It  is  hereby  understood 
and  agreed  that  upon  condition  of,  and  after 
tbe  erection  and  'completion  of  said  buildings 
above  mentioned  In  accordance  ■with  the  stip- 
ulation in  said  lease  in  respect  to  the  same, 
the  said  O'Reilly  shall  in  no  event  be  liable 
to  said  Yeatman,  trustee,  or  assigns,  under 
this  agreement  for  any  greater  sum  than  fif- 
teen thousand  dollars  In  all. 

"  'In  witness   whereof,   said  parties  have 
hereunto  set  their  bands  and  seals  respec- 
tively the  day  and  year  above  written. 
"  '[Signed]    James  B.  Yeatman,    [Seal] 
"  'Trustee  for  Mrs.  Lucretla  Yeatman. 

"  'George  I.  Barnett,     [Seal] 
"•Trustee  for  Elizabeth  Barnett. 

"'Thos.  O'Reilly,  [Seal] 

"  'George  I.  Barnett.    [Seal]' 

"That,  by  reason  of  the  failure  and  refusal 
of  said  Lancaster  to  continue  so  to  contribute 
thereto,  said  Barnett  and  O'Reilly  were  com- 
pelled to  and  did  pay  to  said  Yeatman  the 
contribution  due  from  said  Lancaster,  to  wit, 
the  sum  of  three  hundred  and  fifty-five  dol- 
lars and  thirty-five  one-hundredths  per  an- 
num, in  quarterly  installments,  from  about 
May,  1876,  until  May,  1887.  That  said  pay- 
ments were  made  by  said  Barnett  and  O'Reil- 
ly equally. 

"Plaintiff  states  that  said  Barnett  and 
O'Reilly  have  assigned  to  plaintiff  their  rights 
of  action  against  said  Lancaster  under  tbe 
said  contract  of  August  18,  1860,  to  recover 
the  said  money  and  interest  thereon  as  dam- 
ages for  said  Lancaster's  breach  of  said  con- 
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tract,  and  plaintiff  therefore  asks  Judgment 
for  six  thousand  dollars,  and  for  bis  costs." 

The  answer  was  a  general  denial  and  a 
plea  of  the  10-year  statute  of  limitations. 
The  case  was  referred  to  Arba  N.  Crane, 
Esq.,  to  try  all  the  Issues.  After  many  de- 
lays, the  referee  heard  the  evidence,  and  on 
October  21,  1901,  made  his  report  to  the  cir- 
cuit court  and  found  the  issues  for  the  plain- 
tiff. He  found  specially  that  Yeatman  ad- 
vanced the  $20,000  as  he  agreed  to  do  in  the 
contract  of  May  26,  1866,  and  was  entitled  to 
8  per  cent,  interest  thereon  per  annum  during 
the  life  of  the  lease  (twenty-one  years),  pay- 
able hi  quarterly  installments  of  $400,  and 
further  found  that  the  interest  was  paid  by 
Barnett,  O'Reilly,  and  Lancaster  down  to 
August  1,  1877,  each  contributing  thereto  In 
the  proportion  his  holdings  of  stocls  in  the 
corporation  bore  to  the  whole  amount  of  the 
stock  Issued  to  them  (450  shares);  that  after 
August  1,  1877,  Lancaster  contributed  noth- 
ing to  pay  said  interest,  but  that  It  was  paid 
by  Barnett  and  O'Reilly  until  the  termination 
of  the  lease;  that  by  the  agreements  of  May 
26tb  and  August  18,  1866,  O'Reilly  was  to 
pay  to  the  corporation  the  par  value  of  the 
stock  subscribed  by  him  ($15,000),  Lancaster, 
the  par  value  of  the  stock  subscribed  by  him 
($10,000).  and  Yeatman,  the  par  value  of 
Barnett's  stock  ($20,000),  as  required  for  the 
erection  of  a  building  on  the  leased  premises; 
that  these  several  amounts  were  paid  in  by 
the  respective  parties;  that  O'Reilly  and 
Lancaster  were  to  have  the  amounts  paid  In 
by  them  returned,  with  10  per  cent,  interest 
per  annum  from  the  net  rents  and  profits  of 
the  premises,  1.  e.,  after  paying  taxes,  char- 
ges on  the  property,  repairs,  etc.,  and  the  In- 
terest to  Yeatman,  while  the  payment  of  the 
$20,000  by  Yeatman  was  not  to  be  returned; 
that  the  agreement  between  Barnett,  O'Reil- 
ly, and  Lancaster,  of  August  18,  1860,  was 
that  the  interest  becoming  due  to  Yeatman 
should  be  paid  as  expenses,  and  should  come 
out  of  the  gross  rents  and  profits  accruing 
from  the  450  shares  of  stock  held  by  them; 
and  that  this  arrangement  was  carried  out 
until  Lancaster  and  O'Reilly  had  received  the 
$25,000,  with  10  per  cent  Interest  per  annum 
from  the  net  profits,  and  that  this  was  ac- 
complished in  the  year  1874. 

The  referee  in  his  report  says  that  the  real 
contest  between  the  parties  is  as  to  the  period 
when  the  duty  of  Lancaster— to  contribute 
two-ninths  of  the  Interest  to  Yeatman— ceas- 
ed; that  the  contention  of  plaintiff  is  that  it 
continued  to  the  termination  of  the  lease, 
while  Lancaster  contends  that  it  ended  when 
he  and  O'Reilly  had  received  from  the  net 
rents  and  profits  the  amount  they  had  paid 
into  the  corporation,  with  the  agreed  inter- 
est The  referee  found  that  the  obligation 
of  Lancaster  to  pay  two-ninths  of  the  inter- 
est to  Yeatman  continued  to  the  termination 
of  the  lease,  and  awarded  to  plaintiff  two- 
ninths  of  all  the  interest  paid  by  Barnett  and 
O'Reilly  to  Yeatman  within  10  years  next 


before  the  beginning  of  the  suit,  with  6  per 
cent  interest  on  each  payment  down  to  the 
date  of  the  filing  of  the  report 

A  motion  to  set  aside  the  report  was  filed 
by  the  defendant,  which  the  court  overruled. 
The  report  of  the  referee  was  approved,  and 
Judgment  entered  in  conformity  to  his  find- 
ings. After  an  unsuccessful  motion  for  a 
new  trial,  defendant  appealed. 

Chester  H.  Krum,  for  appellant  3.  P. 
Maglnn,  for  respondent. 

BLlAND,  p.  J.  (after  stating  the  facts). 
The  execution  of  the  two  agreements  set  out 
In  the  petition  was  admitted.  It  appears 
from  the  evidence  that  after  O'Reilly  and 
Lancaster  had  been  paid  the  $25,000  which 
they  had  paid  Into  the  corporation,  witb  10 
per  cent  interest  thereon,  and  after  Barnett 
had  transferred  25  shares  of  bis  stock  to 
O'Reilly,  as  -per  agreement  of  August  18, 
1866,  he  voluntarily  transferred  16  shares  of 
his  stock  to  Lancaster,  for  the  reason,  as 
Lancaster  testified,  that  he  (Lancaster)  had 
collected  and  paid  out  for  the  corporation  the 
whole  $45,000  expense  in  the  construction  of 
the  building  without  charge,  and  that  Barnett 
transferred  the  stock  to  him  as  remuneration 
for  these  services.  All  of  Barnett's  200 
shares  of  stock  were  pledged  to  Yeatman  as 
collateral  security  for  the  interest  on  $20,000 
he  had  loaned  to  Barnett  and  Lancaster  tes- 
tified that  he  continued  to  pay  hiterest  to 
Yeatman  to  the  end  of  the  lease  out  of  profits 
in  the  proportion  the  16  shares  transferred  to 
him  by  Barnett  bore  to  the  200  shares  for- 
merly held  by  Barnett,  and  that  the  16 
shares  were  of  no  profit  to  him.  In  1876, 
Lancaster  transferred  100  shares  of  his  stock 
to  Tleman,  the  transfer,  in  fact  being  made 
to  one  Keating  for  Tlernan's  benefit  Lan- 
caster was  secretary  and  treasurer  of  the  cor- 
poration. Tieman,  being  his  bookkeeper, 
carried  the  Yeatman  Interest  on  the  books  of 
the  corporation  as  a  Joint  charge  against  the 
dividends  declared  on  the  stocks  of  O'Reilly, 
BaAiett  and  Lancaster  until  August,  1877, 
when  Lancaster  refused  to  longer  contribute 
to  the  payment  of  the  interest 

Lancaster  testified  that  he  objected  to  and 
protested  against  the  payment  of  any  part  of 
the  Interest  to  Yeatman  after  1874,  when  he 
bad  been  paid  the  par  value  of  bis  stock, 
with  Interest  and  when  Barnett  became  en- 
titled to  receive  dividends  on  his  own  shares 
of  stock,  and  that  he  then  claimed  that  bis 
obligation  to  contribute  to  the  payment  of 
interest  terminated  in  1874,  when  Barnett 
became  entitled  to  receive  dividends  on  bis 
own  stock. 

The  right  of  plaintiff  to  recover.  If  any  he 
has,  must  be  found  in  the  contract  of  August 
18,  1866.  The  contract  has  no  latent  ambi- 
guities, and  cannot  therefore,  be  helped  by 
the  parol  evidence  in  the  case.  In  respect 
to  the  length  of  time  the  Yeatman  interest 
should  be  treated  as  a  first  charge  against 
dividends  on  the  450  shares  of  pooled  stock. 
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the  contract  la  Bomewhat  obscure.  This  ob- 
scurity tarnished  the  occasion  for  this  law- 
suit 

The  contention  of  plaintiff  Is  that,  under 
the  contract,  O'Reilly,  Barnet,  and  Lancas- 
ter pooled  their  stock  for  the  life  of.  the 
lease,  and  agreed  that  the  Teatman  Interest 
should  be  paid  out  of  the  earnings  of  the 
pooled  stock  until  all  the  Interest  to  become 
due  was  discharged.  The  defendant  contends 
that  the  pool  ended  at  the  point  of  time  when 
he  and  O'Reilly  were  paid,  out  of  the  net 
earnings  of  the  pooled  stock,  the  par  value 
of  their  stock,  with  interest.  It  is  claimed  by 
plaintiff  that  the  parties  themselves,  by  con- 
tinuing the  pool  for  three  years  after  Barnett 
became'  entitled  to  dividends  on  his  own 
stock,  construed  the  contract  as  continuing 
the  pool  to  the  end  of  the  lease.  In  the  light 
of  the  evidence  of  Lancaster,  that  he  objected 
to  and  protested  against  contributing  to  the 
Yeatman  interest  after  Barnett  became  en- 
titled to  dividends  on  his  own  stock,  we  do 
not  think  it  can  be  safely  said  that  he  at  any 
time  construed  the  contract  as  contended  for 
by  the  plaintiff,  or  agreed  to  that  construc- 
tion. The  contract  must  therefore  be  con- 
strued by  its  terms.  These  being  of  doubtful 
meaning,  we  must  ascertain  what  was  in  the 
minds  of  the  parties  at  the  time  the  contract 
was  entered  into  with  reference  to  the  sub- 
ject-matter under  consideration,  and  the  pur- 
poses to  be  accomplished  by  the  contract,  and 
from  these  ascertain  the  scope  and  meaning 
of  the  agreement  as  written. 

The  situation  was:  O'Reilly,  Barnett,  and 
Lancaster  had  subscribed  $45,CK)0  to  the  cor- 
poration, to  be  used  in  the  erection  of  a 
building  to  be  leased  to  tenants.  Barnett 
had  subscribed  for  200  shares  of  stock  in  the 
corporation,  and  had  'borrowed  $20,000  of 
Teatman  to  pay  for  It,  agreeing  to  pay  8  per 
cent,  interest  per  annum  on  the  loan  for  20 
years  in  discharge  of  the  loan,  and  had 
pledged  to  Yeatman  his  200  shares  of  stock 
as'  collateral  security  for  the  payment  of  this 
interest,  and  had  given  O'Reilly  as  personal 
security  for  f  15,000  of  the  interest  to  accrue 
after  the  building  was  erected,  to  secure 
which  O'Reilly  had  pledged  to  Yeatman  his 
150  shares  of  stock.  At  this  time  the  stock 
was  earning  nothing,  and  could  not  until  the 
completion  of  the  building  on  the  leased 
premises.  After  the  erection  of  the  building 
it  was  expected  that  large  profits  would  be 
made,  but  the  amount  of  these  profits  was  un- 
certain. It  was  not  known  at  that  time,  and 
no  doubt  the  parties  were  uivcertain,  wheth- 
er or  not  the  dividends  from  Barnett' s  200 
shares  would  be  suflSclent  to  pay  the  Yeat- 
man interest;  if  not,  then  his  holdings  of 
stock  would  be  a  positive  burden,  instead  of 
a  profit,  to  him.  To  provide  against  this  con- 
tingency, Barnett  proposed  to  forego  all  par- 
ticipation in  dividends  to  be  declared  on  his 
stock  until  the  happening  of  an  uncertain 
event,  if  O'Reilly  and  Lancaster  would  pool 
their  stock  with  bis,  and  agree  that  the  Yeat- 


man interest  should  be  a  first  charge  on  the 
dividends  to  be  declared  on  the  pooled  stock; 
O'Reilly  and  Lancaster  to  receive  the  balance 
of  such  dividends  until  from  such  balance 
they  should  each  receive  the  par  value  of  his 
stock,  with  10  per  cent  interest  thereon; 
thereafter  Barnett  to  receive  the  dividends 
on  his  own  stock.  This  arrangement  was 
satisfactory  to  all  parties,  and  was  agreed  to 
and  Incorporated  in  the  contract.  The  con- 
tingency provided  for  In  the  agreement  upou 
the  happening  of  which  Barnett  would  be  en- 
titled to  receive  the  dividends  on  his  own 
stock,  might  never  happen,  and  Barnett  never 
realize  any  profit  on  his  shares  of  stock,  but 
he  would  not  be  the  loser  if  the  whole  of  the 
dividends  on  the  pooled  stock  would  have 
been  sufficient  to  pay  the  Yeatman  interest 
On  the  other  hand,  it  might  have  turned  out 
that  the  dividends  on  Lancaster's  100  shares 
of  stock  would  have  been  greater,  taking  the 
whole  life  of  the  lease,  had  he  not  agreed  to 
contribute  to  the  payment  of  the  Yeatman 
Interest.  This  was  the  situation  when  the 
agreement  was  made,  and  these  possibilities 
and  contingencies  must  have  been  in  the 
minds  of  the  parties  at  the  time,  and  the 
contract  must  be  construed  with  these  in 
mind. 

It  will  be  seen  by  reading  the  contract  that 
Lancaster  did  not  make  himself  a  party  to 
the  prior  agreement  between  Yeatman,  Bar- 
nett, and  O'Reilly,  nor  did  he  become  uncon- 
ditionally bound  to  Barnett  and  O'Reilly,  or 
to  Yeatman,  to  pay  any  part  of  the  interest 
He  agreed  to  pool  his  stock  with  that  of 
O'Reilly  and  Barnett,  and  that  the  payment 
of  the  Yeatman  interest  should  be  a  first 
charge  on  the  earnings  of  the  pooled  stock. 

When,  If  at  all,  during  the  life  of  the  cor- 
poration did  this  agreement  terminate?  is 
the  question  in  controversy.  It  seems  to  us 
that  it  was  to  run  and  be  In  force  "until"  the 
amounts  paid  by  O'Beilly  and  Lancaster  into 
the  corporation,  with  10  per  cent.  Interest 
thereon,  should  be  earned  In  net  dividends  on 
the  450  shares  of  pooled  stock  and  be  paid 
to  them.  After  the  attainment  of  this  result 
Barnett  was  to  transfer  to  O'Reilly  25  shares 
of  his  stock,  and  the  profits  (dividends)  were 
to  be  divided  pro  rata  between  the  three  of 
them  in  proportion  to  the  amount  of  stock 
held  by  each.  When  this  changed  condition 
was  brought  about,  the  shares  held  by  O'Reil- 
ly and  Lancaster  had  paid  for  themselves, 
with  10  per  cent.  Interest.  The  shares  held, 
by  Barnett  were  still  burdened  with  the  pay- 
ment of  the  Yeatman  Interest  hypothecated 
as  security  therefor. 

It  Is  contended  by  respondent  that  the  last 
clause  of  the  contract,  to  wit:  "And  when 
the  said  sum  so  paid  up  by  said  O'Reilly  and 
Lancaster  shall  have  been  fully  paid  back, 
the  said  Barnett,  as  trustee  of  Elizabeth 
Barnett,  shall  transfer  to  said  O'Reilly  twen- 
ty-five shares  of  said  stock,  so  as  to  make 
equal  the  amount  of  stock  owned  by  said 
Barnett    trustee,   and   said   O'Reilly,    after 
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wblch  any  dividend  declared  upon  said  stock 
«haU  be  received  by  said  O'Reilly,  Lancaster 
and  Bamett,  trustee,  pro  rata  In  proportion 
to  the  amount  of  stock  held  by  them,  as  by 
their  legal-  representatives,  as  aforesaid"— 
would  be  meaningless  if  the  pool  of  the 
shares  of  stock  Is  made  to  end  at  the  point 
of  time  when  O'Reilly  and  Lancaster  bad  re- 
ceived from  dividends  of-  the  450  shares  of 
pooled  stock  the  amounts  they  severally  bad 
paid  into  the  corporation,  with  10  per  cent. 
interest  thereon;  that  the  purpose  of  this 
parngraph  was  to  continue  the  aggregation  of 
these  shares  and  the  dividends  thereon,  char- 
ged with  the  payment  of  the  Yeatman  inter- 
est, to  the  termination  of  the  lease.  It  seems 
to  us  this  clause  was  introduced  in  the  con- 
tract for  an  entirely  different  purpose.  It  is 
not  connected  with  the  preceding  clause,  and 
its  purpose,  it  seems  to  us,  is  to  provide  that, 
after  the  pool  arrangement  bad  accomplished 
the  purposes  of  the  pool,  a  new  arrangement, 
as  between  O'Reilly  and  Bamett,  in  respect 
to  their  shares  of  stock  should  be  made,  to 
wit,  that  all  the  pledged  stock,  Bamett's  200 
shares  and  O'Reilly's  150  shares,  should  be 
equally  divided  between  the  two,  by  Bamett 
transferring  25  of  his  shares  to  O'Reilly,  and 
that  thenceforth  they,  O'Reilly  and  Bamett, 
should  share  equally  in  the  earnings  of  this 
stock,  if  such  earnings  should  exceed  the 
amount  required  to  discharge  Interest  to  t>e- 
come  dne  to  Yeatman.  Lancaster's  shares 
were  not  pledged,  and  hence  he  was  not 
brought  into  this  new  arrangement  for  the 
partition  of  stock. 

The  stipulation  that  after  the  transfer  of 
25  shares  of  stock  to  O'Reilly  the  dividends 
declared  should  be  received  by  O'Reilly, 
Bamett,  and  Lancaster  pro  rata  in  propor- 
tion to  the  amount  of  stock  held  by  them, 
without  mentioning  the  Yeatman  interest, 
seems  to  us  to  exclude  the  idea  that  the  pool 
of  450  shares  should  longer  continue,  and 
that  this  was  written  into  the  contract  to 
show  that  Harnett  should  participate  in  the 
dividends  and  the  proportion  he  should  be  en- 
titled to.  There  is  certainly  nothing  In  the 
paragraph  to  Indicate  that  dividends  on  Lan- 
caster's stock  should  contribute  to  the  pay- 
ment of  the  Yeatman  interest,  or  that  bis 
stock  should  be  any  longer  pooled  with  that 
of  O'Reilly's  and  Lancaster's,  unless  the 
word  "until"  used  in  the  preceding  para- 
graph of  the  contract  carries  forward  the 
pooling  clause  therein  to  the  last  paragraph. 
Respondent  contends  that  this  word  has  this 
effect,  and  that  Its  proper  office  is  to  connect 
these  two  separate  and  distinct  clauses  to- 
gether. 

The  contract  should  be  construed  as  a 
whole,  and  not  by  piecemeal,  and  if  one  part 
or  clause  has  reference  to  another  the  two 
should  be  construed  together.  But  the  sepa- 
rate and  distinct  clauses  providing  for  sepa- 
rate and  distinct  things  can  be  considered 
together  only  in  so'  far  as  the  one  throws 
light  upon  the  other,  and  we  are  required  in 


the  construction  of  contracts  to  gtve  words 
their  ordhiary  meaning,  when  they  have  one. 
The  word  "until"  is  a  word  of  limitation, 
used  ordinarily  to  restrict  what  immediately 
precedes  It  to  what  immediately  follows  it. 
Its  office  Is  to  point  out  some  point  of  time, 
or  the  happening  of  some  event,  when  what 
precedes  it  shall  cease  to  exist  or  have  any 
further  force  or  effect  In  the  connection  In 
which  it  Is  used  In  the  contract  it  can  bavo 
no  other  meaning  than  that  the  pool  contract 
should  continue  up  to  the  time  when  O'Reilly 
and  Lancaster  received  from  the  dividends 
on  the  pooled  stock  the  amounts  respectively 
paid  into  the  corporation  by  tbem,  with  10 
per  cent  Interest  thereon.  It  appoints  the 
time  when  the  pool  contract  shall  end. 

"Id  open  prospect  nothing  bouads  our  eye. 
Until  the  earth  seema  Joined  unto  the  sky." 

The  argument  that  the  word  "until"  Joins 
the  last  to  the  preceding  paragraph  of  the 
contract  seems  to  us  as  delusive  as  Is  the 
optical  illusion  that  the  earth  Joins  the  sky 
at  the  extreme  point  of  unobstructed  vision. 
The  last  clause  does  not  serve  to  explain  the 
first  any  further  than  to  show  when  the 
agreement  contained  In  it  should  terminate. 

Another  obstacle  in  the  way  of  plalntlfTs 
construction  of  the  contract  is  that  the  inter- 
est due  to  Yeatman  was  Bamett's  debt,  not 
Lancaster's.  Why  should  Lancaster  con- 
tinue to  contribute  to  the  payment  of  Bar- 
nett's  debt  after  the  Inducement  to  do  so  bad 
been  withdrawn  by  Bamett's  stepping  in  and 
participating  in  the  dividends  or  profits? 
For  it  must  be  kept  in  mind  that  the  only 
consideration  that  could'  have  moved  Lan- 
caster to  enter  into  the  agreement  of  Au- 
gust 18,  1866,  was  that  Bamett  agreed  to 
forego  participation  in  the  dividends  on  the 
450  shares  of  pooled,  stock  on  condition  that 
O'Reilly  and  Lancaster  would  agree  to  treat 
the  Yeatman  Interest  as  a  first  charge  on 
said  dividends.  It  seems  to  us  that,  when 
the  consideration  for  the  contract  failed, 
Lancaster's  obligation  under  the  contract 
ceased. 

After  providing  that  the  $400  of  Interest 
becoming  due  quarterly  on  the  Yeatman  note 
should  be  Included  as  an  expense  of  the  cor- 
poration, the  contract  provides  as  follows: 
"There  shall  be  first  refunded  and  paid  to 
the  said  O'Reilly  and  Lancaster  pro  rata  on 
the  respective  amounts  of  $15,000,  advanced 
by  O'Reilly  and  $10,000,  advanced  by  Lan- 
caster, until  both  these  amounts  shall  be 
paid  In  full  with  Interest  at  the  rate  of  ten 
per  cent,  per  annum."  The  right  of  O'Reilly 
and  Lancaster  to  receive  all  the  dividends, 
after  paying  expenses.  Including  interest  to 
Yeatman,  is  made  to  depend  upon  the  appli- 
cation of  dividends  to  the  payment  of  Inter- 
est on  Barnett's  note  to  Yeatman.  These 
are  Interdependent  stipulations,  both  of  which 
were  to  run  together  and  continue  "until" 
O'Reilly  and  Lancaster  should  receive  the  re- 
spective amounts  paid  into  the  corporation 
by  them,  with  interest    The  preposition  "un- 
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til"  Is  a  restrictive  word,  a  word  of  limitation 
(State  ex  rel.  v.  Perkins,  139  Mo.  loc.  clt.  115, 
40  S.  W.  652),  and  means,  in  this  contract, 
ttiat  tbe  payment  of  the  Yeatman  Interest 
out  of  the  profits  of  the  corporation  shall  be 
limited  to  the  point  of  time  when  O'Reilly 
and  Lancaster  should  receive  from  the  prof- 
Its  the  amounts  respectively  paid  in  by  them, 
with  the  stipulated  Interest.  These  were  the 
purposes  of  the  bargain,  and  it  should  be  re- 
strained to  these  purposes.  Blair  v.  The 
Chicago  &  Alton  R.  R.  Co.,  89  Mo.  loa  clt 
883.  1  S.  W.  350. 

The  purposes  of  the  bargain  between  Bar- 
nett.  O'Reilly,  and  Lancaster,  so  far  as  Lan- 
caster was  Interested  or  concerned,  were  ac- 
complished when  t  •  received  his  $10,000, 
with  the  agreed  Interest,  when  Bamett  be- 
came entitled  to  and  did  receive  the  divi- 
dends on  his  own  stock. 

The  construction  of  the  contract  contended 
for  by  the  respondent  was  given  it  by  Judge 
Bakewell,  a  former  judge  of  this  court,  by 
the  referee,  and  by  the  Judge  of  the  circuit 
court.  It  was  ably  presented  on  the  first 
hearing  by  the  respondent's  counsel,  and  we 
gave  the  case  careful  consideration  before 
preparing  our  first  opinion,  and  hesitated 
long  before  committing  ourselves  to  the  re- 
sult then  reached,  for  the  reason  the  views 
we  entertained  were  opposed  to  the  views  of 
the  three  learned  jurists  above  mentioned. 
When  the  motion  for  rehearing  was  filed  we 
readily  sustained  it,  and  granted  a  rehearing, 
not  because  we  had  changed  our  views,  but 
for  fear  that  we  might  be  in  error.  The 
case  has  been  again  very  ably  argued  by 
cooDsel  for  both  parties.  With  these  argu- 
ments fresh  in  our  minds,  we  have  again 
gone  over  the  case  and  given  it  the  best  con- 
sideration we  are  capable  of,  with  the  single 
object  of  arriving  at  a  correct  Interpretation 
of  the  contract.  After  doing  so,  we  find  it 
Impossible  to  change  our  views  as  expressed 
In  our  former  opinion,  and  therefore  reverse 
the  Judgment.    All  concur.     . 


Id  re  DAVISON'S  ESTATB. 

DAVISON  V.  DAVISON. 

(Conrt  of  Appeals  at  St.  Louis,  Mo.    March  17, 
1903.) 

PROBATE  COURTS— CONCLUSIVENESS  OP  JUDQ- 
MBNT— COLLATERAL  ATTACK— PRESUMPTION 
OF  VAUDiry— GRANTS  OF  LETTKRS. 

1.  Probate  conrts  are  courts  of  superior, 
though  limited,  jarisdiction,  whose  judgments 
are  not  subject  to  collateral  attack,  but  are 
presumably  valid,  unle.ss  get  aside  in  a  direct 
proceeding. 

2.  Under  Rer.  8L  1899.  §  4,  providing  that 
letters  on  the  estate  of  a  decedent  shall  be 
granted  In  the  county  io  which  he  bad  a  house 
or  place  of  abode,  where  a  testator  died  out  of 
the  state,  leaving  a  place  of  abode  in  one  coun- 
ty, letters  testamentary  granted  by  the  probate 
court  of  another  county  cannot  be  disregarded 
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by  the  probate  court  of  the  county  in  which  de- 
ceased bad  his  abode,  and  letters  granted  there. 

Appeal  from  St.  Louis  Circuit  Court;  Wm. 
Zachritz,  Judge. 

In  the  matter  of  the  estate  of  Livingston  E. 
Davison,  deceased.  On  application  for  let- 
ters of  administration  de  bonis  non.  Appli- 
cation refused,  and  applicant  appeals.  Af- 
firmed. 

Frank  E.  Ryan,  for  appellant.  H.  A. 
Hauessler  and  O.  E.  Ballengal,  for  respond- 
ent 

Statement  of  Facts  and  Opinion. 

OOODB,  J.  Livingston  E-  Davison  died 
March  6,  1901,  at  El  Paso,  Tex.,  leaving  a 
will  dated  February  13,  1901,  In  which  be 
spoke  of  himself  as  of  the  county  of  Jack- 
son, In  the  state  of  Missouri,  bequeathed  all 
his  property  to  his  children,  Guy  P.  and 
Ellse  Davison,  and  appointed  his  brother  ex- 
ecutor. The  will  was  admitted  to  probate  In 
the  probate  court  of  Jackson  county.  Mo., 
March  26,  1901,  and  letters  testamentary 
granted  the  executor.  In  May  of  the  same 
year  the  probate  court  of  the  city  of  St.  Lou- 
Is  granted  letters  of  administration  on  the 
decedent's  estate  to  the  St.  Louis  Trust  Com- 
pany, but  revoked  those  letters  in  September, 
1901,  as  having  been  Improvldently  Issued. 
On  October  13,  1901,  Lettlllla  T.  Davison,  the 
appellant,  applied  to  the  probate  court  of 
the  city  of  St.  Louts  for  letters  of  (adminis- 
tration de  bonis  non,  as  the  widow  of  the 
deceased,  which  application  was  refused  on 
account  of  the  previous  grant  of  letters  to 
the  executor  of  the  will  in  Jackson  county. 
Appellant  appealed  from  the  order  refusing 
her  letters  to  the  circuit  court  of  the  city  of 
St  Louis,  where  the  cause  was  tried  anew, 
with  the  same  result,  and  an  appeal  taken 
to  this  court 

The  decedent  formerly  lived  with  his  fam- 
ily In  Jackson  county,  but  was  divorced  from 
bis  wife  in  1895.  Prior  to  that  event  he  met 
the  appellant  in  New  York  in  1893,  and 
they  lived  together,  holding  themselves  out 
as  man  and  wife,  for  some  time  after  that 
date— until  the  death  of  Davison.  For  about 
five  years  appellant  and  Davison  resided  In 
St  Louis,  boarding  at  different  places,  some- 
times under  the  name  of  Lloyd,  and  some- 
times under  that  of  Davison. 

The  contention  on  this  appeal  is  that  the 
grant  of  letters  testamentary  by  the  probate 
court  of  Jackson  county  was  a  nullity  and 
utterly  void  because  Davison's  home  when 
he  died  was  in  St.  Louis,  and  that  therefore 
appellant,  as  his  widow  pursuant  to  a  com- 
mon-law marriage,  is  entitled  to  letters  of 
administration  In  the  city  of  St.  IjovIs. 

The  statutes  provide  that  administration 
shall  be  granted  on  the  estate  of  a  decedent 
in  the  county  In  which  he  had  a  mansion 
house  or  place  of  abode;  or  if  he  had  no 
mansion  bouse  or  place  of  abode  when  be 
died,  but  possessed  lands,  in  the  countj  in 
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which  the  greater  part  of  the  lands  lie;  or 
If  he  had  no  maDslon  house,  place  of  abode, 
or  lands,  in  the  county  In  which  he  died  or 
where  the  greater  part  of  his  estate  may  be; 
or  If  he  died  out  of  the  state,  leaving  no  man- 
sion honse  or  place  of  abode  or  lands  in  this 
state,  letters  may  be  granted  In  any  county. 
Rev.  St.  1899,  §  4. 

So  far  as  the  evidence  shows,  the  deceased 
had  no  mansion  house  or  lands.  He  died  out- 
side this  state,  and  hence  the  letters  testa- 
mentary were  properly  granted  to  his  exec- 
utor in  Jackson  county  unless  his  abode  was 
In  St.  Louis  when  he  died.  The  evidence 
tends  to  show  It  was,  and  apparently  the 
court  below  found  that  way. 

Granting  that  his  abode  was  In  St  Louis, 
the  question  arises,  was  the  action  of  the  pro- 
bate court  of  Jackson  county  in  granting  ad- 
ministration on  his  estate  to  his  executor 
void,  so  that  the  probate  court  of  St  Louis 
should  have  ignored  it  and  granted  letters  to 
the  appellant?  We  have  no  doubt  that  this 
question  should  be  answered  In  the  negative; 
for,  while  there  is  some  conflict  among  for- 
eign decisions  and  some  inconsistencies  in 
the  opinions  of  the  appellate  courts  of  this 
state.  It  seems  to  be  settled  law  that  when  a 
probate  court  has  granted  letters  of  adminis- 
tration on  a  decedent's  estate,  the  grant  has 
validity  until  It  is  set  aside  In  a  direct  pro- 
ceeding or  on  appeal,  and  cannot  be  ignored 
by  some  other  probate  court,  and  letters 
granted  to  a  different  person.  Before  grant- 
ing letters  a  probate  court  must  Judicially 
determine  the  facts  necessary  to  give  it  Ju- 
risdiction, and  under  our  statutes  its  Jurisdic- 
tion may  depend  on  where  the  decedent's 
abode  was.  The  acts  and  rulings  of  probate 
courts  enjoy  the  same  presumptions  in  re- 
spect to  validity  that  those  of  courts  of  gen- 
eral Jurisdiction  do;  probate  courts  being 
treated,  not  as  Inferior  tribunals,  but  as 
courts  of  superior,  though  limited,  Jurisdic- 
tion, whose  Judgments  are  impregnable  to 
collateral  attack.  Rowden  v.  Brown,  91  Mo. 
429,  4  S.  W.  129,  Having  found  the  fact  nec- 
essary to  warrant  it  in  assuming  Jurisdiction 
of  a  particular  estate,  if  such  finding  may 
be  wholly  disregarded  and  for  naught  held 
by  another  similar  court,  confusion  will  oc- 
cur in  the  administration  of  many  estates, 
and  important  orders,  on  which  titles  acquir- 
ed at  administration  sales  and  other  property 
rights  depend,  will  be  shaken  or  annulled. 
If  such  a  course  were  followed  there  might 
be  several  concurrent  administrations  of  the 
same  estate  in  as  many  probate  courts,  each 
one  treating  the  jurisdiction  of  the  other  as 
a  usurpation.  These  considerations  have 
gradually  established  the  rule  In  most  states 
that  the  administration  first  granted  Is  col- 
laterally unassailable,  and  can  only  be  vacat- 
ed by  a  direct  proceeding;  that  is,  by  an  ap- 
plication to  the  court  which  granted  It  to  set 
It  aside.  Woerner's  Administration  Law  (2d 
Ed.)  §  204,  and  cases  cited. 

This  subject  was  carefully  and  exhaustive- 


ly considered  by  our  Supreme  Court,  and  the 
law  settled  as  we  have  stated  it,  in  Johnson 
V.  Beazley,  65  Mo.  250,  27  Am.  Rep.  276.  To 
the  same  effect  Is  Oox  v.  Boyce,  152  Mo.  576, 
64  S.  W.  467,  75  Am.  St  Bep.  488-«  case 
cited  by  the  appellant,  but  which,  on  care- 
ful examination,  will  be  seen  to  be  opposed 
to  her  position.  In  said  case  the  title  to  cer- 
tain land  was  Involved,  and  whether  the  de- 
fendant, Boyce,  held  the  title,  depended  on 
the  validity  of  a  sale  of  the  land  by  the 
guardian  of  Cox's  child  pursuant  to  an  order 
of  the  probate  court  of  Howell  county.  It 
was  contended  the  sale  was  void  because 
the  Howell  county  court  had  no  Jurisdiction 
of  the  minor's  estate,  inasmuch  as  Slater,  the 
curator,  had  been  first  -ppolnted  by  the  pro- 
bate court  of  Lincoln  county.  Slater  after- 
wards moved  to  Howell  county,  and  years 
later,  wishing  to  sell  the  land,  procured  an 
order  of  sale  there.  The  exact  point  decided 
was  that  the  acts  of  the  Howell  probate 
court  were  not  void,  so  that  they  could  be 
treated  as  a  nullity  in  an  ejectment  suit 
for  the  land;  but  the  reasoning  of  the  opin- 
ion is  clearly  to  the  effect  that  the  finding  by 
a  probate  court  of  a  fact  necessary  to  give  It 
Jurisdiction,  even  If  such  finding  is  errone- 
ous, is  conclusive  in  collateral  proceedings, 
and  dicta  in  other  cases  Indicating  thai 
where  an  administration  is  granted  by  a 
court  which,  in  point  of  fact,  was  not  antbor- 
ized  to  grant  it,  it  may  be  treated  as  .xoid, 
are  condemned.  The  great  weight  of  ftrs:u- 
ment  and  authority  consists  with  this  state- 
ment of  the  law,  which  supports  the  Judg- 
ment rendered  in  the  present  case,  and  said 
Judgment  is  affirmed. 

BLAND,  P.  J.,  and  RBYBURN,  J.,  concur. 


REITZ  T.   HATTWARD.* 

(Court  of  Appeals  at  St.  Louis,  Mo,    March  17. 

1908.) 

BUILDING  AND  LOAN  ASSOCIATIONS— RIGHTS 
OP  A  SHAREHOLDER  —  WITHDRAWAL  —  AL- 
LOWANCE OF  CREDITS— INSOLVENCY  OP  AS- 
SOCIATION —  PREFERENCE  —  RIGHT  TO  AC- 
CRUED DIVIDENDS  —  INTEREST  CHARGED  — 
EFFECT  OP  TENDER— SET-OPF— NOTICE  OF 
WITHDRAWAL-WAIVER. 

1.  Rev.  St.  1899,  §  1370,  providing  that  stock 
in  a  building  and  loan  association,  pledged  as 
security  for  a  loan,  may  not  be  withdrawn. 
does  not  forbid  the  withdrawal  of  such  stock 
and  credits  thereof  on  payment  of  a  loan,  as 
section  1368  expressly  provides  for  the  credit 
of  the  withdrawal  value  of  shares  on  the  pay- 
ment of  a  loan. 

2.  Where  a  building  and  loan  association 
raised  no  objection  to  the  repayment  of  a  loan 
and  surrender  of  pledged  stock  on  the  ground 
that  the  notice  required  by  Rev.  St.  18S)9.  j 
1368,  was  not  given,  but  disputed  merely  the 
amount  owed,  notice  was  waived. 

8.  Notice  by  a  shareholder  of  withdrawal 
from  a  building  and  loan  association  gives  him 
no  right  to  a  preference  In  the  distribntion  of 
the  company's  assets,  when  the  company  was 
insolvent  before  withdrawal  was  accomplished. 
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althoagh  inch  fact  was  unknown  to  the  share- 
holder. 

4.  Where  a  member  of  a  building  and  loan 
aaaociation  institutes  his  action  to  withdraw 
from  the  association  while  it  is  still  a  going 
concern,  his  right  to  be  credited  on  his  loan 
with  the  withdrawal  value  of  his  pledged  stock 
and  dividends  previously  declared  cannot  be 
affected  by  the  subsequent  insolvency  of  the 
association  and  assignment  of  its  assets, 

5.  Under  Rev.  St.  1899,  §  1368,  providing 
that  a  withdrawing  member  of  a  building  and 
loan  association,  on  repayment  of  his  loan, 
shall  be  allowed  credit,  it  he  so  desires,  for 
the  withdrawal  value  of  the  shares  pledged,  the 
credit  to  be  allowed  on  the  shares  is  to  be  com- 
pated  according  to  their  actual  value, 

6.  A  withdrawing  shareholder  in  a  building 
and  loan  association  whose  loan  was  $500,  sub- 
ject to  deductions  of  $10  attorney's  fees  and 
$1G.50  premium,  should  be  charged  interest  on 
the  full  $500,  since,  although  the  premium  was 
illegal,  it  was  credited  on  the  loan. 

7.  A  tender  of  settlement  of  a  loan  advan- 
ced by  a  building  and  loan  association  releases 
the  further  payment  of  interest. 

8.  It  was  error  for  the  court,  in  computing 
the  amount  due  a  building  and  loan  association 
on  the  withdrawal  of  a  member,  to  allow  said 
member  interest  on  interest  rightly  paid  by 
him,  on  the  theory  that  it  was  usurious, 

9.  A  withdrawing  shareholder  in ,  a  building 
and  loan  association  is  entitled  to  be  credited 
on  his  loan  with  dividends  earned  previous  to 
the  associations'  insolvency.  - 

10.  A  set-off  In  favor  of  a  withdrawing  share- 
holder in  a  building  and  loan  association,  on 
account  of  stock  assigned  to  him  by  another 
member  subsequent  to  the  loan  in  settlement, 
no  notice  of  the  withdrawal  of  which  had  ever 
been  given  by  the  withdrawing  member,  as  re- 
quired by  Rev,  St  1899,  §  1368,  was  properly 
refused. 

Appeal  from  Circuit  Court,  Phelps  County; 
L.  B.  Woodside,  Judge. 

Action  by  Victor  W.  Reitz  against  James 
Hayward,  assignee  of  the  iEtna  Loan  Com- 
pany, to  enjoin  the  sale  of  land  nnder  a  deed 
of  tmst  From  a  Judgment  decreeing  the 
satisfaction  of  the  deed  of  tmst  on  payment 
of  $40.36,  defendant  appeals.    ModlBed. 

Tbos.  M.  &  C.  H.  Jones,  for  appellant 


Statement  of  Facts  and  Opinion. 

GOODE,  J.  Victor  Reitz,  the  respondent, 
was  a  stockholder  and  borrower  in  the  .^tna 
Loan  Company,  with  which  company  he  ne- 
gotiated a  loan  of  $500,  March  9,  1884,  and 
gave  his  note  for  said  sum  on  said  date,  se- 
cured by  deed  of  trust  on  a  property  he  own- 
ed In  the  town  of  St  James,  Mo.  The  note 
proTided  that  be  should  pay  the  company,  10 
years  after  date,  or  sooner,  said  sum,  with 
Interest  at  the  rate  of  6  per  cent  per  annum, 
payable  monthly  on  the  5th  day  of  each 
month.  In  installments  of  $2.50, 

Reitz  owned  two  shares  of  stock  In  the 
iGtna  Company,  of  the  par  value  of  $500, 
which  be  bad  taken  out  in  July,  1893,  and 
these  were  mortgaged,  along  with  his  real 
estate,  to  secure  the  loan.  Besides  the  note 
for  $S00,  he  gave  a  note  for  $333,  secured  by 
deed  of  trust  on  the  same  property  covered 
by  tbe  flrat  deed,  payable  in  monthly  install- 


ments of  $3  each,  as  premium  bid  for  the 
loan. 

The  company  deducted  from  the  amount 
of  tbe  loan  $10  for  an  attorney's  examlnlug 
fee,  and  $16.50  dues  and  premium  for  the 
months  of  March,  April,  and  May,  and  paid 
Reitz  $473.50  In  June,  when  the  loan  was 
concluded. 

Fred  Steen  owned  a  share  of  stock  In  tbe 
JEtna  Company  of  the  par  value  of  $500,  Is- 
sued to  him  In  June,  1883,  which  he  assigned 
to  Reitz,  April  23,  1898,  the  transfer  being 
regularly  made  on  the  books  of  the  company. 
Reitz  paid  dues,  interest,  and  premium  on 
tbe  loan  and  stock  until  November,  1898,  as 
well  as  we  can  tell  from  the  record.  About 
that  time  he  demanded  a  settlement  with  the 
company,  tendering  bis  stock  and  offering  to 
take  for  It  what  he  had  paid  In,  but  the  com- 
pany demanded  $105  more  of  bim,  which  he 
refused  to  pay.  On  account  of  his  refusal  to 
make  further  payments,  the  company  adver- 
tised bis  property  for  sale  under  the  first 
deed  of  trust  The  plaintiff  brought  the 
present  suit  to  enjoin  the  sale  and  for  an  so 
counting,  on  December  19,  1899. 

The  court  struc^  tbe  following  balance: 
Reitz.    Debit 

Amount  cash  received  on  loan $473  50 

Interest  thereon 127  71 

Attorney's  fee 10  00 

Total  $611  21 

Reitz.    Credit 

Stock $140  00 

Interest  on  same 18  90 

Premiums  paid  on  loan....     16S  00 

Interest  on  same 30  14 

Dividend  on  stock 60  21 

Amount  due  on  account  of 
installments  paid  on  stock     153  60 

Total $570  85    670  88 

Balance  due  company $  40  86 

Judgment  was  entered  for  tbe  company 
for  that  sum,  and  that  on  payment  of  It  by 
Reitz,  the  deed  of  trust  be  satisfied. 

The  decree  recites  that  the  premiums  paid 
on  the  loan  were  $198,  but  this  Is  obviously 
a  clerical  error;  for  the  testimony  shows 
$168  were  paid,  and  that  sum  has  to  be  ac- 
cepted in  order  to  make  the  court's  computa- 
tion come  out  right  It  Is  evident  the  court 
only  gave  Interest  on  the  loan  from  March 
9,  1804,  to  October  26,  1898— we  suppose  on 
the  theory  that  Reitz  endeavored  to  pay  his 
loan  on  the  last  date— so  that  thereafter  It 
ceased  to  draw  Interest.  It  Is  admitted  the 
premium  charged  was  usurious,  because  It 
was  not  fixed  by  bidding,  and  that  hence 
Keltz  was  entitled  to  credit  for  what  be  had 
paid  as  premiums.  The  respondent  disputes 
the  correctness  of  the  decree,  but  he  submit- 
ted to  it 

Tbe  appellant  assigns  these  exceptions: 
First  the  credit  of  $153.60  for  monthly  stock 
payments  was  wrongly  allowed,  because  the 
evidence  made  It  clear  the  company  had  been 
Insolvent  for  a  long  time,  and  the  respondent 
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iv&b  bound  to  share  in  tbe  losses  with  the 
other  stockholders.  Second,  the  credit  of 
118.80  allowed  by  the  court  as  Interest  pay- 
ment was  erroneous,  because,  in  effect,  it 
was  giving  the  plaintiff  compound  Interest. 
Third,  the  court  erroneously  deducted  $16.50 
from  the  face  of  the  loan,  when  In  fact  the 
respondent  had  received  credit  for  that  sum 
on  his  monthly  dues  for  March,  April,  and 
May.  Fourth,  the  court  computed  Interest 
on  the  loan  to  October  25,  1898,  whereas  the 
Interest  should  have  been  computed  to  the 
date  of  the  Judgment.  Fifth,  the  credit  of 
$61.20  allowed  Reitz  for  dividends  declared 
by  the  company  while  a  going  concern  should 
not  have  been  allowed,  because  the  testi- 
mony showed  said  dividends  were  declared 
while  the  company  was  in  fact  insolvent. 

It  should  be  stated  that  after  the  institn- 
tion  of  this  action,  to  wit,  on  March  17,  1900, 
the  .£tna  Company  made  a  general  assign- 
ment to  James  Hay  ward  for  the  benefit  ^of 
creditors,  and  Hayward  was  afterwards  sub- 
stituted as  defendant,  and  filed  an  answer 
that  the  company  had  long  been  Insolvent, 
and  Reitz  was  not  entitled  to  charge  against 
the  defendant  the  amount>paid  by  him  for 
stock  dues,  because  be,  as  a  stockholder,  was 
liable  for  his  proportion  of  tbe  losses  of  the 
company. 

1.  Appellant  contends  that  Reitz  had  no 
right  to  withdraw  his  shares  while  they  were 
pledged,  citing  In  support  of  that  contention 
the  statute  which  says  stock  pledged  as  se- 
curity for  a  loan  or  for  any  other  charge  in 
favor  of  the  association  may  not  be  with- 
drawn. Rev.  St  1899,  g  1370.  That  section 
means  such  shares  cannot  be  withdrawn 
while  the  loan  stands,  so  as  to  deprive  the 
association  of  a  lien  on  them,  and  does  not 
mean  that  the  loan  may  not  be  paid  off  and 
the  value  of  the  stock  taken  Into  account  in 
settling  it,  otherwise  it  would  be  in  conflict 
with  section  1368,  besides  producing  an  un- 
reasonable result  The  theory  on  which  loans 
are  made,  unhappily  too  rarely  realized  in 
practice,  is  that,  when  the  stock  has  been 
fully  paid,  according  to  tbe  ordinary  course 
of  business,  the  stock,  at  its  matured  Taloe, 
will  discharge  the  loan.  If,  however,  the 
losses  are  so  heavy  that  the  stock  does  not 
go  to  par,  whatever  value  it  has  when  the 
borrower  pays  he  is  entitled  to  have  credited 
on  his  indebtedness.  Brown  v.  Archer  (K. 
C.)  62  Mo.  App.  278;  Clark  v.  Ass'n  (St  L.) 
85  Mo.  App.  388. 

2.  The  appellant  company  was  Insolvent, 
as  the  evidence  shows.  In  October,  1898, 
when  Reitz  says  he  tendered  payment  of  his 
loan,  although  it  kept  going  until  March  7, 
1900.  But,  on  tbe  date  mentioned,  its  liabil- 
ities to  its  shareholders  were  far  in  excess  of 
its  assets,  which  constituted  insolvency.  Con- 
tinental Soc.  V.  People,  167  IlL  195,  47  N.  E. 
881;  Towle  v.  Society  (C.  C.)  61  Fed.  446. 

We  might  not  be  willing  to  agree  fully  to 
the  definition  of  insolvency  of  a  building  and 
loan  association  given  in  the  last-cited  case; 


but  according  to  any  conceivable  definition, 
the  appellant  company  was  insolvent  for  tbe 
evidence  shows  its  assets  fell  below  its  lia- 
bilities 40  or  60  per  cent  And  indeed  it  will 
be  seen  the  circuit  court  found  It  was  then 
insolvent 

Reitz  gave  no  notice,  as  the  statutes  re- 
quire, of  an  intention  to  pay  off  his  loan  and 
surrender  his  stock;  but  it  is  contended  no- 
tice was  waived,  and  we  think  it  was  waived, 
so  far  as  a  settlement  of  the  loan  account  and 
surrender  of  the  pledged  stock  was  concern- 
ed; for  the  only  dispute  between  the  company 
and  Reitz  was  as  to  the  amount  he  owed  tbe 
company,  and  no  objection  was  made  en  tbe 
score  of  notice.  Clark  v.  Ass'n,  supra.  But 
the  law  is  settled  that  If  a  meml>er  of  s 
building  and  loan  association  serves  notice 
of  an  intention  to  withdraw,  that  step  gives 
bim  no  right  to  a  preference  in  tbe  distribu- 
tion of  the  company's  assets,  if  its  activity 
is  terminated  by  insolvency  proceedings  be- 
fore the  withdrawal  is  accomplished.  In  re 
Progressive  Investment  &  Building  Society, 
64  L.  T.  (N.  S.)  46;  Hanney  v.  Ass'n,  1ft 
Wkly.  Notes  Cas.  460.  A  member  is  not 
entitled  to  surrender  his  shares  and  be  paid 
their  full  value  if  the  corporation  is  Insol- 
vent as  has  never  been  doubted,  provided  the 
Insolvency  is  known  or  notorious.  In  re 
Sunderland  36th  Universal  Bldg.  Soc.,  24  Q. 
B.  Div.  394.  And  according  to  tbe  better 
view,  it  seems  to  us,  and  the  one  adopted  in 
this  state,  it  is  immaterial  that  the  withdraw- 
ing member  was  Ignorant  of  the  association's 
financial  condition.  Hohenshell  v.  Ass'n,  140 
Mo.  666,  41 S.  W.  948;  Christian's  Appeal,  102 
Pa.  184. 

The  point  of  difDculty  is  not  whether  the 
court  erred  in  refusing  to  credit  Reitz  with 
the  full  amount  he  had  paid  on  his  shares, 
and  In  crediting  him  instead  with  their  with- 
drawal value  in  October,  1898,  but  whether 
he  was  entitled  to  be  credited  with  any  part 
of  his  stock  payments  after  the  corporation 
had  become  insolvent  and  its  assets  had  pass- 
ed into  the  hands  of  an  assignee;  and  this 
point  turns,  we  think,  on  whether  Reitz'a 
rights  were  fixed  by  the  institution  of  his 
suit  for  a  settlement,  or  by  the  company's 
subsequent  assignment  for  the  benefit  of 
creditors.  Well-considered  cases  relied  on  by 
tbe  defendant  hold  that  a  borrowing  member 
of  a  defunct  association  is  not  entitled  to 
have  any  part  of  the  dues  paid  on  stock  cred- 
ited on  the  loan,  but  must  wait  for  dividends 
until  final  distribution  of  its  assets.  Mean- 
while the  assignee  or  receiver  may  recover 
the  amount  of  the  loan  without  any  credit 
being  allowed  for  stock  payments.  The  com- 
pany's assignment,  receiversliip,  or  ceesati<»> 
of  business  because  of  insolvency,  puts  an 
end  to  or  greatly  modifies  the  contract  be- 
tween the  borrower  and  the  company,  so  that 
the  latter's  responsibility  is  placed  on  a  dif- 
ferent basis.  The  debtor  is  charged  only 
with  simple  interest  on  the  money  received 
by  him,  and  la  credited  with  the  premiun^ 
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paid;  and  this  for  tbe  reason  that  the  con- 
BlderatlOD  for  tbe  premlnm  la  gone,  which 
coualderatlon  was  that  the  borrower  be  per- 
mitted to  pay  the  debt  In  installments  ex- 
toidlng  over  years,  bis  stock  getting  Its  share 
of  benefit  from  the  payments.  -  Most  deci- 
sions hold  the  association  Is  entitled  to  collect 
tbe  money  advanced,  with  simple  interest,  the 
debtor  being  credited  with  the  interest  and 
premium  paid,  but,  as  stated,  with  no  por- 
tion of  payments  made  on  stock,  or  with  any 
dividends  which  may  have  been  declared  on 
tbe  stock  but  not  collected.  As  to  those  de- 
mands against  the  association,  borrowing 
members  are  left,  like  the  nonborrowing  or 
investing  members,  to  the  final  distribution 
of  the  assets,  when  they  will  receive  their 
pro  rata ;  and  this  is  tbe  rule  in  Pennsylvania, 
from  which  our  building  and  loan  law  was 
taken,  and  whose  decisions  have  been  follow- 
ed In  construing  it  Strohen  v.  Asa'n,  115  Pa. 
273,  8  Atl.  843;  State  Ass'n  v.  Carroll,  4  Pa. 
Dlst  R.  G;  Woerheide  v.  Johnston  (St.  li.) 
81  Mo.  App.  193;  Towle  v.  Society,  supra; 
Bogers  v.  Hargo.  92  Tenu.  85,  20  S.  W.  430; 
City  Loan  Ass'n  t.  Goodrich,  48  Oa.  448; 
Choisser  v.  Young,  69  111.  App.  252;  Rogers 
V.  Kalns,  100  Ky.  205.  38  S.  W.  483;  Post  v. 
Ass'n  (Tenn.)  37  S.  W.  216,  34  L.  R.  A.  201; 
Globe  Building  &  Loan  Co.'s  Assignee  v.  Ste- 
phens (Ky.)  60  S.  W.  723;  U.  S.  B.  &  L. 
Aas'n's  Assignee  v.  Rowland  (Ky.)  60  S.  W. 
707. 

This  case  does  not  fall  within  the  above 
rule;  for  the  plaintiff  instituted  his  action 
while  the  company  was  still  going,  and  that 
circumstance  puts  him  In  a  different  position 
with  reference  to  obtaining  credit  for  stock 
payments  and  dividends  from  what  be  would 
occupy  if  no  suit  had  been  instituted  prior  to 
tlie  failure.  An  assignment  does  not  prevent 
tbe  plaintiff  In  a  pendhig  litigation  against 
tlie  assignor  from  obtaining  Judgment,  Just 
as  he  would  have  done  if  no  assignment  had 
been  made.  The  court  which  first  obtained 
jurisdiction  of  the  litigation  proceeds  to  Judg- 
ment in  that  partlcnlar  matter,  and  this  has 
been  held  to  be  true  in  the  case  of  building 
and  loan  associationB.  Connolly  v.  Ass'n,  6 
Wkly.  Notes  Cas.  176;  Bamum  Wire  &  Iron 
Works  ▼.  Speed,  59  Mich.  272,  26  N.  W.  802, 
805;  Turner  v.  Mason,  05  Mich.  667,  32  N. 
W.  846:  Howltt  V.  Blodgett,  61  Wis.  376,  21 
N.  W.  292;  Eureka  Steam  Heating  Co.  t. 
Sloteman.  67  Wis.  118,  80  N.  W.  241;  Collier 
T.  Bickley,  33  Ohio  St.  623.  The  rule  Is  that, 
when  an  assignment  is  made  for  the  benefit 
of  creditors,  the  assignee  takes  the  estate 
cnm  ouere,  and  subject  to  all  fixed  and  ac- 
crued rights.  Drew  Glass  Co.  v.  Baldwin 
(K.  O.)  27  Mo.  App.  44;  Drew  t.  Drum  (St. 
L.)  44  Mo.  App.  25.  Plaintiff's  right  to  sui^ 
render  bis  stock  and  pay  off  the  loan  at  any 
time  was  a  substantive  part  of  his  contract 
with  the  association  (Bertche  t.  Ass'n,  147 
Mo.  843,  48  S.  W.  954,  71  Am.  St.  Rep. 
671;  Latimer  ▼.  Equitable  Co.  [C.  C]  81  Fed. 
776),  and,  as  he  had  previously  begun  this 


suit  to  enforce  that  right,  his  relief  cannot 
be  curtailed  because  the  company  thereafter 
assigned.  We  hold,  therefore,  that  the  plaln- 
tlft  was  entitled  to  be  credited  with  the  value 
of  his  pledged  stock  at  the  time  he  demanded 
a  settlement,  and  also  with  the  dlvidoids 
which  had  been  theretofore  declared. 

3.  But  it  does  not  follow  that  he  should 
receive  credit  for  the  whole  amount  of  stock 
dues  he  had  paid,  nor  did  the  circuit  court 
allow  him  credit  to  that  amount,  although  the 
case  Is  argued  here  by  the  appellant  as  if  he 
received  credit  for  the  full  sum  paid  on  his 
stock.  The  testimony  showed  he  bad  paid 
$256  on  the  shares  of  stock  which  he  pledged 
to  secure  his  loan,  and  the  court  allowed  him 
$153.60  on  that  score,  or  exactly  60  per  cent 
of  what  he  had  paid,  making  him  bear  a  loss- 
of  40  per  cent. 

The  statutes  provide  that  a  borrowing 
member  may  repay  his  loan  at  any  time,  by 
giving  80  days'  notice  in  writing,  on  the 
terms  and  conditions  prescribed  by  the  by- 
laws of  the  association;  and  that,  In  the  ab- 
sence of  a  by-law,  the  member,  on  settling, 
shall  be  charged  with  tbe  full  amount  of 
the  loan  as  originally  made,  together  with- 
all  Installments  of  dues,  interest,  premium, 
and  fines  remaining  due  and  unpaid,  and 
shall  receive  credit,  if  he  desires  to  surren- 
der his  shares,  for  the  withdrawal  value  of 
the  shares  pledged  for  the  loan.  Rev.  St 
1890,  S  1368.  The  withdrawal  value  of  the 
shares  must  be  computed,  therefore,  and  the 
sliarebolder  allowed  a  credit  for  what  they 
are  actually  worth;  for  the  underlying  Idea- 
of  building  and  loan  associations  is  mutual- 
ity of  loss  and  profit  by  all  the  shareholders, 
who  are,  in  a  sense,  partners,  as  has  beeu' 
many  times  decided.  Hohenshell  v.  Ass'n, 
140  Mo.  566,  41  S.  W.  948;  Bertche  v.  Asso- 
ciation, 147  Mo.  343,  48  S.  W.  964,  71  Am. 
St  Rep.  571;  Schell  v.  Association,  150  Mo. 
103,  51  S.  W.  406.  As  stated,  the  learned 
trial  Judge  recognized  this  rule,  and  endeavor- 
ed to  ascertain  and  credit  Reitz  with  the  cash 
value  of  his  stock,  and  thus  force  him  to 
bear  his  proportion  of  the  company's  losses. 

The  evidence  introduced  by  the  assignee, 
which  was  all  the  evidence  on  the  subject 
showed  that  not  more  than  65  or  60  cents  on 
the  dollar  of  what  had  been  paid  by  stock- 
holders would  remain  in  solvent  assets  after 
discharging  the  company's  outside  liabilities. 
In  other  words,  the  course  of  Its  business- 
had  been  such  that  instead  of  earning  a  prof- 
It  there  had  been  a  loss  of  from  40  to  45  per 
cent.  The  court  took  the  view  of  the  evi- 
dence most  favorable  to  Reitz,  and,  as  stat- 
ed, allowed  him  60  per  cent  of  what  he  had 
paid  on  his  shares. 

No  scheme  for  fixing  the  amount  to  be  re- 
turned to  a  withdrawing  stockholder  of  a 
building  and  loan  corporation  which  will  not 
prove  unjust  if  the  company  falls  to  mature 
its  stock  has  been  devised,  or  can  be,  as  far 
as  we  can  see,  and  for  this  reason:  Tbe 
withdrawal  of  stock- or  the  payment  of  loans 
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before  the  shares  mature  are  privileges  not 
contemplated  In  the  scheme  of  a  building 
and  loan  association,  but  are  departures  from 
It,  tolerated  for  practical  reasons.  Members 
are  permitted  to  withdraw  their  shares  In- 
stead of  being  compelled  to  hold  them  until 
maturity,  because  the  privilege  has  been 
found  necessary  to  enable  associations  to  se- 
cure a  sufficient  membership.  So,  borrow- 
ers are  permitted  to  pay  loans  at  their 
pleasure,  instead  of  by  Installments  until 
their  stock  matures,  and  the  loan  is  thereby 
discharged  in  the  normal  evolutlou  of  the 
association,  because  the  exigencies  of  busi- 
ness have  shown  that  privilege  to  be  neces- 
sary. Both  privileges  are  opposed  to  the  cen- 
tral idea  of  the  building  and  loan  association 
scheme,  and  cannot  fall  to  work  injustice  if 
an  association  becomes  insolvent;  for  it  may 
continue  going,  with  its  insolvency  unknown 
for  a  long  time  except  to  the  Inner  manage- 
ment. Meanwhile  withdrawals  occur,  by 
which  some  members  get  back  all  they  paid 
In,  when,  on  account  of  losses,  they  are  en- 
titled only  to  part.  The  law,  therefore,  does 
not  in  theory  permit  withdrawals  after  an 
association  is  insolvent;  but  if  the  surrender 
of  stock  was  perfected  while  It  was  still 
a  going  concern,  though,  in  fact,  insolvent, 
it  is  an  executed  transaction,  and  the  pro- 
ceeds may  be  retained,  unless  fraud  can  be 
imputed  to  the  withdrawing  stockholder. 
Booz'8  Appeal,  109  Pa.  592,  1  Ati.  36;  Stro- 
hen  V.  Ass'n.  116  Pa.  273.  8  Atl.  843;  Chris- 
tian's Appeal,  102  Pa.  184;  Mechanics'  Ass'n 
v.  Swartz,  5  Pa.  Dist.  R,  318;  Emerson  v. 
Schmitt,  24  Wkly.  Law  Bui.  56.  The  circuit 
court  acted  in  accordance  with  our  statutes, 
and  tlie  mode  they  prescribe  is  likely  as  fair 
as  any. 

4.  The  decree  of  the  court  contains  the  item 
of  credit  In  Reitz's  favor,  "to  stock  $140";  but 
this  l8  conceded  to  mean  interest  paid  by 
Reitz,  and,  in  fact,  he  paid  Just  that  much 
Interest,  at  the  rate  of  6  per  cent.,  from 
March,  1894,  when  he  made  the  loan,  to  Oc- 
tober, 1898,  the  date  at  which  the  court  be- 
low treated  the  rights  of  the  parties  as  hav- 
ing been  fixed  by  a  tender. 

6.  The  circuit  court  only  charged  Reitz 
with  the  actual  cash  received  by  him 
(.$473.50)  and  interest  thereon  ($127.21),  and 
credited  him  with  said  interest  which  he  bad 
paid,  to  wit,  $140.  While  the  reason  for  this 
ruling  Is  not  stated  In  the  decree,  it  was 
obviously  made  on  the  theory  that  the  asso- 
ciation charged  Interest  on  $500  when  in  fact 
it  only  lent  $473.50,  and  therefore  the  $140 
interest  was  usurious,  as  being  in  excess  of 
the  rate  of  6  per  cent,  stipulated  in  the 
note.  But  we  are  unable  to  see  why  Reitz 
should  not  pay  Interest  on  the  whole  $500, 
nor  does  be  contend  be  should  not.  He 
agreed  to  pay  $10  attorney's  fee,  and  it  Is 
conceded  the  sum  of  $16.50  was  rightly  de- 
ducted for  Interest  and  premiums  already 
due  when  the  money  was  advanced.  True, 
the  premiums   were   Illegal:   but  if  he  was 


credited  with  them  on  his  loan,  as  be  was 
In  another  Item,  he  should  have  been  diar- 
ged  with  them  to  make  up  the  full  amoont 
of  the  loan.  There  was  no  difference  be- 
tween handing  Reitz  $600  and  receiving  back 
from  him  $26.50,  and  deducting  that  from 
the  face  of  the  loan  and  then  paying  tiim 
the  difference.  The  court  should  have  allow- 
ed interest,  we  think,  on  the  $500. 

6.  Reitz  was  credited  with  $168  as  pre- 
miums and  $30.14  interest  thereon,  which 
items  are  not  contested. 

7.  The  next  exception  taken  by  the  appel- 
lant relates  to  the  refusal  of  the  court  to 
compute  interest  on  the  loan  to  the  date  of 
judgment.  Interest  was  computed  to  the  lat- 
ter part  of  October,  1898,  on  the  evidence 
of  Reitz  that  he  had  offered  to  pay  what  he 
owed  at  that  time  and  tendered  his  stock  in 
payment,  but  a  settlement  was  refused  un- 
less he  paid  $106,  the  balance  the  company 
claimed  was  owing.  Reitz  had  the  right  to 
pay  off  tils  loan  at  any  time,  and  the  toider 
of  settlement  stopped  the  Interest 

8.  The  trial  court  allowed  the  respondent 
Interest  on  the  $140  Interest  he  had  paid  on 
his  loan,  presumably  on  said  court's  theory 
that  it  was  wrongly  exacted  on  the  whole 
amount  of  $500;  but,  as  we  hold  the  company 
was  entitled  to  Interest  on  the  $500,  that 
theory  of  computation  is  not  admissible,  be- 
cause $140  was  the  interest  the  loan  actually 
earned  for  the  company. 

9.  As  to  the  dividends  allowed,  as  they 
were  earned  and  declared  on  the  pledged 
stock  while  the  company  was  active  and  Imig 
before  It  failed,  we  think  plaintiff  was  en- 
titled to  be  credited  with  them.  The  court 
allowed  no  credit  for  the  dividoids  earned 
by  the  Steen  stock. 

10.  The  Steen  stock  was  acquired  long  aft- 
er the  loan  was  made,  was  not  pledged  to 
secure  it,  and  was  totally  unconnected  with 
it.  As  no  notice  of  withdrawal  of  that  stock 
had  ever  been  given  by  Reitz,  whatever 
equitable  claim  he  had  for  Its  value  and  divi- 
dends against  the  association  was  not  due  at 
the  date  of  the  asslsinment,  and  hence  did 
not  constitute  a  set-off  in  bis  favor  as  against 
the  demand  of  Hnyward,  the  assignee,  for 
the  payment  of  Reitz's  note.  The  question 
is  not  really  before  us,  as  respondent  did  not 
appeal,  but  we  think  the  court  did  right  not 
to  take  Into  account  the  Steen  stock.  Homer 
V.  Bank,  140  Mo.  225,  41  S.  W.  790;  Storts 
V.  George,  150  Mo.  1,  51  S.  W.  489. 

The  refusal  of  the  court  to  compute  inter- 
est on  the  full  face  of  the  note  was  error,  as 
was  its  resultant  action  In  allowing  Reitz 
credit  for  interest  on  the  interest  paid. 
Those  two  Items  being  changed,  the  balance 
due  the  appellant  is  $88.05,  and,  with  a 
modification  of  the  judgment  to  that  effect, 
it  is  affirmed,  the  respondent  to  pay  the 
costs  of  the  appeal. 

BLAND.  P.  J.,  and  RBYBUBN,  J«  con 
cur 
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MEYERS  T.  ST.  LOUIS  TRANSIT  CO. 

(Court  of  Appeals  at  St.  Louis,  Mo.    March  17, 

1903.) 

STREET  RAIUIOADS  —  REGULATION  —  MUNIC- 
IPAL ORDINANCES-SPEBD-VIOILANT  WATCH 
-COLLISION  WITH  VEHICLE— COMPLAINT— 
COMMON-LAW  AND  STATUTORY  NBQLIGBNCB 
^JOINDER— VIOLATION  OP  ORDINANCB-NBQ- 
UGENCB  PER  SB— LAST  CLEAR  CHANCE— 
COXTRIBUTORT  NBQLIOBNCE  —  QUESTION 
FOB  JURT. 

1.  A  city  ordinance  providing  that  operatives 
of  street  railway  cars  shall  keep  a  vigilant 
lookont  for  obstractiona  on  the  track  is  a  po- 
lice regulation  binding  on  all  street  railways 
operating  cars  in  the  city  limits,  whether  ac- 
cepted by  such  railways  or  not. 

2.  In  an  action  for  injuries  to  the  driver  of 
a  vehicle  by  collision  with  a  street  car,  plain- 
tiff is  entitled  to  join  in  the  same  count  or 
ranse  of  action  negligence  arising  from  a 
lireach  of  defendant's  common-law  duty  to  use 
dae  care  and  negligence  arising  from  defend- 
ant's breach  of  a  city  ordinance  requiring  a 
vifdlant  lookout 

3.  Where  at  the  time, of  a  collision  between 
«  street  car  and  a  vehicle  the  motorman  was 
running  the  car  at  a  rate  of  speed  prohibited 
by  a  city  ordinance,  defendant  was  guilty  of 
nezlicence  per  se. 

4.  Where  a  motorman  operating  a  street  car, 
«fter  having  seen  plaintiff  on  the  track,  at- 
tempting to  move  a  balky  horse,  continued  to 
mn  his  car  at  a  rate  of  speed  prohibited  by  a 
city  ordinance,  and  made  no  effort  to  stop  or 
check  the  car,  which  came  into  collision  with 
the  vehicle,  he  was  guilty  of  both  common-law 
negligence  and  of  a  violation  of  an  ordinance 
requiring  motormen  to  keep  a  vigilant  watch 
for  obstroctions. 

5.  When  plaintiff  drove  into  a  street  on  which 
»  street  railway  line  was  operated,  he  saw  a 
car  coming  toward  him  at  a  distance  of  150  to 
200  feet.  He  would  have  had  sufficient  time 
to  tuve  crossed  the  track  in  front  of  the  car, 
but  when  his  horse  got  partly  over  the  track 
he  balked  and  would  not  proceed.  At  the  time 
the  horse  stopped,  the  car  was  from  100  to  125 
feet  distant,  and  could  have  been  checked  in 
time  to  avoid  a  collision,  but  the  motorman 
made  no  effort  to  do  so.  Plaintiff  knew  that 
his  horse  was  balky,  and  might  have  escaped 
injury  by  Jumping  from  the  wagon  before  tlie 
collision.  Held,  that  the  motorman  had  the 
last  clear  chance  of  avoiding  the  injury,  and 
plaintiff's  contributory  negligence,  if  any,  was 
DO  bar  to  a  recovery. 

6.  Whether  plaintiff,  by  remaining  in  his 
wagon,  was  guilty  of  contributory  negligence, 
wtiieh  continued  down  to  the  injury,  and  direct- 
ly contributed  thereto,  was  a  question  for  the 
jnry. 

Appeal  from  St  Lonls  Circuit  Court;  Wm. 
Zachrltz,  .Tudge. 

Action  by  Bmll  S.  Meyers  against  the  St. 
Louis  Transit  Company.  From  a  Judgment 
Id  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Plaintiff  recovered  a  $1,000  Judgment 
against  defendant  for  injuries  he  received  In 
a  collision  with  one  of  defendant's  street 
cars  on  June  4,  1000,  on  Washington  avenue, 
where  the  avenue  is  crossed  by  Beaumont 
street,  in  the  city  of  St.  Louis.  From  this 
judgment,  defendant  appealed. 

For  the  plaintiff,  the  evidence  tends  to 
prove  that  plaintiff  was  driving  a  one-horse 
open  spring  wagon  north  on  Beaumont  street, 
with  a  few  buckets  of  sand  in  the  wagon. 


and  his  brother  sitting  on  the  wagon  seat 
beside  him.    He  testified  that  when  he  reach- 
ed Washington  avenue  he  saw  a  car  coming 
from  the  west  on  Washington  avenue,  at  a 
distance  of  150  to  200  feet  from  the  cross- 
ing;   that  when  his  horse  reached  the  rail- 
way track  the  car  was  something  like   175 
feet  away;  that  after  the  horse  and  the  fore 
wheels  of  the  wagon   had  gotten   over  the 
track,   and  Just  as  the  hind   wheels  of  the 
wagon  struck  the  south  rail,  and  when  the 
car  was  from  100  to  125  feet  away,  the  horse 
stopped  and  refused  to  go.     Plaintiff  had  no 
whip,  but  tried  to  make  the  horse  go  on  by 
slapping  him  with  the  ends  of  the  lines.    The 
horse  shook  his  head,  but  would  not  go  for- 
ward.   Plaintiff  testified  that  he  had  owned 
the  horse  six  or  eight  years;   that  he  would 
balk  anywhere,  but,  if  let  alone  for  awhile, 
he  would  move  on  himself;  that  he  had  lived 
in  the  city  of  St  Louis  and  used  a  horse 
and  wagoD  for  20  years,  and  was  famUlar 
with  street  railway  crossings.     Plaintiff  also 
testified  that  when  the  horse  stopped  he  had 
time  to  get  out  of  the  wagon  and  to  walk  to 
the  sidewalk  before  the  collision  occurred, 
but  that  he  was  trying  to  get  his  horse  and 
wagon  over  the  track,  and  supposed  he  did 
not  have  the  presence  of  mind  to  get  out  of 
the  wagon.    He  further  testified  that  the  car 
was  running  pretty  fast    Other  witnesses  on 
his  behalf  testified  that  it  was  running  at  a 
speed  of  20  miles  per  hour,  and  that  the 
motorman  made  no  effort  whatever  to  stop  or 
check  the  car,  and,  when  the  wagon  was 
struck,  plaintiff  was  shot  up  into  the  ah-  as 
high  as  the  trolley  line,  and  fell  into  the  gut- 
ter on  Washington  avenue;   that  the  wagon 
was  wrecked  and  the  horse  injured.     Plain- 
tiff's brother,   after  the  collision,  was  found 
hanging  on  the  front  platform  of  the  car. 
He  was  uninjured,  but  so  frightened  that  he 
could  not  account  for  how  he  got  out  of  the 
wagon,  or  how  he  got  hold  of  the  car.    It  Is 
manifest,  however,  that  he  was  not  in  the 
wagon  when  it  was  struck  by  the  car.    The 
plaintiff  read  in  evidence  aQ  ordinance  limit- 
ing the  speed  of  cars  to  10  miles  an  hour 
east  of  Grand  avenue,  and  also  the  vigilant 
watch  ordinance.      The   evidence   tended  to 
prove  that  plaintiff's  injuries  were  quite  se- 
rious, that  he  was  laid  up  for  seven  or  eight 
weeks,  and  that  one  of  his  hips  was  perma- 
nently injured. 

For  the  defendant,  the  motorman  In  charge 
of  the  car  testified:  "Coming  east  on  Wash- 
ington avenue  I  got  to  within  100  feet  of 
Beaumont  street,  when  I  noticed  a  wagon 
coming  north  on  Beaumont.  I  rang  my  bell, 
and  the  driver  beard  It,  because  he  pulled 
up,  with  his  horse's  head  on  a  line  with  the 
street  curbing  on  Washington  avenue,  and 
stopped.  By  that  time  I  was  withta  about 
75  feet  from  him.  I  rang  my  bell  agala,  aaJ 
had  proceeded  about  10  feet  further,  about 
25  feet  off  from  him,  and  I  saw  him  standing 
looking  at  the  car,  and  I  reached  over  and 
cut  off  my  brake,  and  applied  the  power; 
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and  I  can't  say  whether  he  used  the  whip  or 
line,  but  he  reached  up  and  bit  bis  horse  a 
cut  over  the  back,  and  the  animal  Jumped, 
and  I  saw  that  there  was  going  to  be  an 
accident,  and  I  sbut  off  the  power  and  pUUed 
back  the  reverse,  and  had  no  more  than  done 
that  than  I  bit  hlnx  The  Court:  You  stated 
right  In  the  beginning  that  you  saw  the 
plaintiff,  but  you  didn't  say  where  he  was 
when  you  first  saw  him?  A.  He  was  about 
75  feet  from  tbe  curb  back  on  Beaumont." 
He  further  testified  that  tbe  car  was  run- 
ning at  a  speed  of  about  6  miles  per  hour; 
that  a  special  police  officer— one  Keyser— was 
riding  on  the  front  platform  of  the  car  with 
blm  at  tbe  time  tbe  collision  occurred.  Key- 
■er'a  evidence  corroborates  that  of  tbe  motor- 
man,  and  it  was  also  corroborated  as  to  tbe 
speed  of  the  car  by  other  witnesses. 

Tbe  negligent  acts  alleged  In  the  petition 
were,  first,  that  the  defendant's  car  ran  Into 
plaintiff's  wagon  without  the  servant  In  -con- 
trol thereof  making  any  effort  to  control  Its 
speed  or  to  alow  up  or  stop;  second,  the  non- 
observance  of  the  vigilant  watch  ordinance  of 
the  city  of  SL  Louis;  third,  running  the  car 
at  a  greater  rate  of  speed  than  10  miles  per 
hour,  in  violation  of  the  city  ordinance.  The 
answer  was  a  general  denial  and  a  plea  of 
contributory  negligence. 

Boyle,  Priest  &  Lehmann  and  Morton  Jour- 
dan,  for  appellant  Taylor  &  Benteen,  for 
respondent 

BLAND,  P.  J.  (after  stating  the  facts).  1. 
On  the  theory  that  plaintiff  had  Joined  in  the 
same  count  a  cause  of  action  arising  out  of 
contract  with  causes  of  action  arising  out  of 
tort  for  common-law  negligence,  the  defend- 
ant moved  the  court  to  compel  the  plaintiff 
to  elect  upon  whicb  cause  of  action  he  would 
proceed  to  trial.  The  court  denied  the  mo- 
tion. This  nillng  is  assigned  as  error.  De- 
fendant's assumption  that  a  cause  of  action 
growing  out  of  contract  is  alleged  In  the  pe- 
tition Is  based  on  the  notion  that  tbe  vigi- 
lant watch  ordinance  is  not  binding  on  a 
street  railway  company  until  it  is  accepted 
by  the  company— In  other  words,  that  street 
railway  companies  in  the  city  of  St  Louis 
are  not  bound  by  the  ordinance  until  they 
have  contracted  with  tbe  city  to  be  governed 
by  It  At  one  time  the  Supreme  Court  held 
to  this  view  of  the  ordinance,  but  this  view 
has  been  repudiated  by  later  decisions,  and 
the  ordinance  is  now  held  by  the  Supreme 
Court  to  be  a  police  regulation  binding  upon 
all  street  railways  operating  cars  in  the  city 
limits.  We  had  occasion  to  review  these 
decisions  in'  tbe  late  case  of  Oebtaardt  v.  St. 
Louis  Transit  Company,  71  S.  W.  448,  and 
It  would  serve  no  useful  purpose  to  repeat 
that  review  here.  In  the  same  case,  follow- 
ing Senn  v.  Southern  Ry.  Co.,  135  Mo.,  loc. 
clt  519,  36  S.  W.  367,  we  held  that  the  plain- 
tiff might  Join  common-law  and  statutory 
negligence  in  the  same  count  or  cause  of  ac- 
tion.   In  the  light  of  these  authorities,  tbe 


motion  to  compel  plaintiff  to  elect  was  prop- 
erly overruled. 

2.  Defendant  offered  a  demurrer  to  the 
evidence,  which  was  denied.  This  ruling  i» 
assigned  as  error.  .  The  contention  of  de- 
fendant is  that  plaintiff's  own  evidence  sbowa 
conclnsively  that  he  was  gnllty  of  such  con- 
tributory negligence  as  precludes  bis  right 
to  recover,  and  that  for  this  reason  the  court 
shonld  have  taken  the  case  from  the  jury. 
In  considering  this  question,  we  should  view 
tbe  whole  evidence  in  the  most  favorable  as- 
pect it  presents  in  behalf  of  plaintiff.  Baird 
V.  Citizens'  By.  Co.,  146  Mo.  265,  48  S.  W. 
78;  Bueschlng  v.  The  St  Ix>nis  Gaslight  Ga, 
73  Mo.  219,  39  Am.  Rep.  503.  If  this  is  done, 
we  have  before  us  the  facts  that  defendant's 
servant  was  running  Its  car  at  an  excessive 
and  prohibited  rate  of  speed,  thereby  being 
gnllty  of  negligence  per  se;  that  after  seeing, 
or  when  he  should  have  seen,  the  plaintiff's 
perilous  situation,  tbe  motorman  contlnned 
this  unlawful  speed,  without  making  any  ef- 
fort whatever  to  stop  or  check  the  car,  there- 
by being  guilty  of  both  common-law  negli- 
gence and  a  violation  of  tbe  vigilant  watch 
ordinance.  As  to  plaintiff's  negligence,  the 
evidence  Is  that  when  he  drove  on  Washing- 
ton avenue  the  car  was  from  160  to  200- 
feet  away,  and  that  he  had  plenty  of  time  to 
cross  the  track  before  the  car  would  arrive, 
which  he  would  have  done,  bad  not  bis  borse 
balked;  that  when  the  horse  balked  tbe  wag- 
on was  across  tbe  track,  and  tbe  car  was 
something  like  100  to  125  feet  distant  from 
blm.  If  this  Is  true— and  we  must  assume 
it  to  be  true  for  tbe  purpose  of  this  discus- 
sion—tbe  motorman  saw,  or  by  the  exercise 
of  ordinary  diligence  could  have  seen,  the 
plaintiff's  wagon  stopped  on  tbe  track  100 
to  125  feet  In  front  of  blm,  and  in  time  to 
have  checked  or  stopped  the  car  and  avoid- 
ed tbe  collision,  but  he  made  no  effort  what- 
ever to  slow  up  or  stop  the  car;  hence  the 
collision,  which  be  knew  or  should  have 
known  would  occur  If  he  did  nothing  to  avoid 
It  It  Is  no  answer  or  excuse  for  this  gross 
negligence  to  say  that  the  motorman  bad  a 
right  to  assume  that  plaintiff  would  drive 
on  and  across  tbe  track  before  the  car 
would  reach  him.  The  motorman  made  no 
such  claim  for  himself  In  bis  evidence.  Tbe 
wagon  was  at  a  standstill,  and  plaintiff  was 
making  an  Ineffectual  effort  to  urge  the 
borse  on.  This  situation  was  seen,  or  could 
have  been  seen,  by  the  motorman,  and  it  wa» 
his  bounden  duty  to  take  cognizance  of  tbe 
situation  as  be  saw  or  should  have  seen  It 
If  such  was  not  bis  duty,  then  a  teamster 
about  to  drive  over  a  railroad  crossing  (see- 
ing no  car  near  enough  to  prevent  him  from 
doing  so  In  safety),  who  drives  on  the  track, 
and  his  team  balks  there  or  la  unable  to  pult 
the  load  over.  If  he  remains  with  his  team, 
urging  it  on.  In  the  hope  of  getting  out  of  the 
way  of  the  car,  is  without  remedy  If  he  is- 
struck  and  Injured  by  tbe  negligence  of  tbe 
motorman. 
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But  It  Is  contended  that  plaintUTs  horse 
was  known  to  him  to  be  balky;  that  he  knew 
be  would  not  move  until  he  got  ready;  that 
plaintiff  knew  urging  or  whipping  him  would 
not  avail  to  make  him  go  forward;  that 
plaintiff  had  time  to  get  out  of  the  wagon 
and  escape  danger,  and  for  this  reason  was 
gnlity  of  such  negligence  as  to  bar  recovery, 
-Granting  that  plaintiff  knew  these  facts,  and 
that  he  was  negligent  in  failing  to  get  out 
of  the  wagon  and  thus  avoid  injury,  it  does 
not  follow  that  the  motorman  owed  him  no 
duty,  and  that  plaintiff's  negligence  was  the 
proximate  caose  of  the  injury.  The  motor- 
man  had  the  last  fair  chance  of  avoiding  the 
injury,  and  the  doctrine  In  this  state  is  well 
settled  that  the  party  who  has  the  last  fair 
opportunity  of  avoiding  the  accident  is  not 
-excused  by  the  negligence  of  any  one  else. 
Klockenbrink  v.  St.  L.  &  M.  Rlv.  Co.,  81  Mo. 
▲pp..  loc.  clt.  356,  357,  and  cases  cited;  Mc- 
Andrews  v.  Bailway,  83  Mo.  App.  233;  s.  c. 
on  second  appeal,  88  Mo.  App.  97;  Guentber 
V.  Railway  C!o.,  108  Mo.,  loc.  clt.  21,  18  S. 
W.  840;  Reardon  v.  Railway,  114  Mo.,  loc. 
clt  406,  21  S.  W.  731;  Sinclair  v.  Railway, 
133  Mo.,  loc  dt.  239,  34  S.  W.  76;  Morgan 
T.  Wabash  Ry.  Co.,  159  Ma,  loc.  dt  280,  00 
8.  W.  195. 

We  conclude  that  the  court  did  not  err  in 
refusing  to  take  the  case  from  the  Jury. 

3.  The  defendant  asked  the  following  in- 
stmction:  "If  the  Jury  find  from  the  evi- 
dence that  the  plaintiff  drove  upon  the  track 
after  having  seen  the  approaching  car,  and 
that  after  so  going  upon  said  track  his  horse 
balked,  and  that  thereafter  the  plaintiff  had 
ample  time  to  avoid  the  injury  to  himself  by 
Jumping,  leaving,  or  alighting  from  said 
wagon,  then  he  cannot  recover  in  ttiis  case 
for  any  injury  to  himself."  The  instruc- 
tion as  asked  was  refused  by  the  court,  but 
It  was  given  In  the  following  modified  form: 
"If  the  Jury  find  from  the  evidence  that 
plaintiff  drove  upon  the  track  after  having 
seen  the  approaching  car,  and  that  after  hav- 
ing gone  upon  said  track  bis  horse  balked, 
and  that  thereafter  the  plaintiff  had  ample 
time  to  avoid  Injury  to  himself  by  Jumping, 
leaving,  or  alighting  from  said  wagon,  and 
that  be  negligently  failed  and  refused  to  do 
80,  then  be  cannot  recover  In  this  action  for 
any  injury  to  himself."  It  was  a  question 
for  the  Jury  to  determine  from  all  the  facts 
and  circumstances  In  evidence  whether  or 
not  tbe  defendant,  by  remaining  in  hla  wag- 
on, was  guilty  of  negligence  which  continued 
down  to  the  injury,  and  directly  contributed 
thereto.  Plaintiff  knew  that  It  was  the  duty 
of  tbe  motorman  to  keep  a  vigilant  watch  for 
persons  and  vehicles  upon  the  track,  knew 
that  bis  situation  was  seen  by  the  motorman, 
knew  that  it  was  the  duty  of  the  motorman 
to  stop  his  car  to  avoid  a  collision,  knew 
that  he  had  time  and  space  in  which  to  stop, 
if  running  at  a  lawful  speed,  and  had  a 
right  to  assume  that  he  would  observe  the 
ordinance  and  tbe  dictates  of  humanity  by 


stopping  his  car,  which,  if  be  had  done,  there 
would  have  been  no  collision  and  injury.  In 
such  circumstances,  it  seems  to-  us,  It  wodd 
be  monstrous  to  hold  that  plaintiff,  by  re- 
maining In  his  wagon  when  he  might  have 
gotten  out,  was  guilty  of  such  contributory 
negligence  as  to  preclude  bis  right  of  recov- 
ery. We  think  the  instruction  as  modified 
presented  this  phase  of  the  case  to  the  Jury 
more  favorably  for  defendant  than  the  facts 
warranted,  and  that  the  one  asked  was  whol- 
ly inadmissible.  The  Instructions  given  for 
plaintiff  have  met  the  approval  of  the  ai)- 
pellate  courts  of  this  state,  and  they,  with 
those  given  for  the  defendant,  presented  all 
the  Issues  raised  by  tbe  pleadings  and  tbe 
evidence. 

The  plaintiff's  Injuries  were  severe,  and 
the  evidence  tends  to  prove  that  tbe  injury  to 
his  hip  is  permanent  We  do  not  think  that 
for  such  injuries  ^1,000  are  excessive  dam- 
ages. 

Discovering  no  reversible  error  in  the  rec- 
ord, the  Judgment  is  affirmed. 

REYBURN  and  GOODE,  JJ.,  concur. 


REED  et  aL  v.  MORGAN  et  aL 

(Court  of  Appeals  at  St.  Louis,  Mo.    March  17, 
1903.) 

TRIAL— SOmCIENCT  OP  BVIDBNCE— COMPB- 
TBNCY  OF  %ITNBSS—APFBAI<— RECORD. 

1.  Where  a  will  in  question  in  an  action  was 
embodied  in  the  petition,  and  the  trial  court 
in  its  findings  of  fact  afBrmed  the  probating  of 
the  instrument,  the  case  will  be  treated  on  ap- 
peal as  containing  the  will,  though  by  ovw- 
sight  it  was  not  formally  offered  in  evidence 
at  the  trial. 

2.  A  party  to  a  suit  against  an  administrator 
is  not  competent  to  testify  in  his  own  favor 
as  to  admissions  made  by  the  decedent  in  re- 
gard to  matters  in  controversy  in  the  suit. 

3.  Testimony  in  a  civil  action  as  to  admis- 
sions by  a  decedent  is  to  be  received  with  great 
cantion. 

Appeal  from  Circuit  Court,  Shelby  County; 
Nat  M.  Shelton,  Judge. 

Action  by  Wilbur  T.  Reed  and  others 
against  John  R.  Morgan,  administrator  of 
the  estate  of  T.  W.  P.  Reed,  deceased,  and 
another,  for  the  recovery  of  a  trust  fund  un- 
der a  will.  Judgment  for  defendants,  and 
plaintiffs  appeal.    Affirmed. 

Tbe  plaintiffs  brought  suit  at  the  April 
term  of  tbe  circuit  court  of  Shelby  county, 
setting  forth  their  alleged  cause  of  action  in 
the  following  petition:  "Now  at  this  day 
come  the  said  plaintiffs,  by  their  attorneys, 
and,  for  cause  of  action  against  the  said  de- 
fendants, state:    Tliat  on  tbe  day  of 

September,  1880,  one  Mary  Reed  departed 
this  life  in  the  county  of  Shelby,  state  of 
Missouri,  leaving  a  last  will  and  testament 
in  words  and  figures  following,  to  wit:  'I, 
Mary  Reed,  of  the  county  of  Shelby,  and 
state  of  Missouri,  being  weak  and  feeble 
in  body  but  sound  of  mind,  do  proceed  to 
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make  this  my  last  will  and  testament,  and 
wish  the  following  distribution  to  be  made 
of  my  property,  to  wit:  First,  I  wish  all  my 
Just  debts  to  be  paid,  after  which  my  grand- 
son, Lk  S.  Reed,  is  to  have  $200  set  apart  to 
bis  use  and  benefit  when  he  arrives  at  the 
age  of  twenty-one  years.  After  which  my 
executor  to  pay  my  son,  Wilbur  T.  Reed,  the 
sum  of  11,000  to  make  him  equal  to  his 
brothers,  Charles  M.  Reed  and  T.  W.  P. 
Reed,  they  having  received  advancements 
during  my  life.  I  also  wish  my  son,  T.  W. 
P.  Reed,  to  have  the  use  of  $2,000  during  his 
natural  life,  after  his  death  the  same  to  go 
to  my  sons  Charles  M.  Reed  and  Wilbur  T. 
Reed,  should  they  be  living;  otherwise,  to 
my  grandsons  (to  wit)  L.  S.  Reed  and  E^ankie 
R.  Reed,  after  which  I  wish  the  remainder 
of  my  estate,  both  real  and  personal,  to  be 
divided  Into  three  (3)  equal  parts*  one  (1) 
part  I  give  and  bequeath  to  my  son,  Charles 
M.  Reed,  and  one  (1)  part  to  my  son  T.  W. 
P.  Reed.  Out  of  the  third  part  I  give  to 
each  of  my  two  grandsons  (namely)  L.  S. 
Reed  and  Frankie  R.  Reed,  the  sum  of  $1,000 
each,  and  the  remainder  I  give  and  bequeath 
to  my  son  Wilbur  T.  Reed.  I  leave  F.  M. 
Harrison  my  executor.  In  witness  whereof 
I  have  hereunto  set  my  hand  and  affixed  my 
seal  this  30th  day  of  August,  A.  D.  1880. 
[Signed]  Mary  Reed.  Witnesses:  B.  O. 
Dysart,  Thomas  P.  Sharp.'  That  the  said 
will  was  duly  proved  and  admitted  to  pro- 
bate by  the  probate  court  of  Shelby  county, 
and  Charles  M.  Reed,  a  son  of  the  deceased, 
was  duly  appointed  as  the  administrator  with 
the  will  annexed  of  the  said  Mary  Reed, 
deceased,  and  the  said  estate  had  been  fully 
administered,  and  the  said  administrator 
was  duly  discharged.  Plaintiffs  further  state 
that  the  said  Mary  Reed,  deceased,  left  sur- 
viving her  three  sons,  namely,  the  said  Wil- 
bur T.  Reed,  Charles  M.  Reed,  and  T.  W.  P. 
Reed,  who  were  the  only  heirs  of  the  said 
Mary  Reed;  that  the  said  Charles  M.  R«ed 
and  T.  W.  P.  Reed  have  both  departed  this 
life  since  the  death  of  their  said  mother, 
Mary  Reed;  that  the  said  Charles  M.  Reed 
died  intestate  long  prior  to  the  death  of  the 
said  T.  W.  P.  Reed,  leaving  no  children  or 
other  descendants;  that  the  said  T.  W.  P. 
Reed  died  intestate  in  the  county  of  Shelby 
in  the  month  of  March,  1900,  leaving  as  his 
sole  heir  a  daughter,  the  defendant  Laura 
Morgan,  who  was  and  is  his  only  child  and 
heir  at  law;  that  the  plaintiffs  L.  S.  Reed 
and  Frankie  R.  Reed  are  sons  of  their  co- 
plaintiff  Wilbur  T.  Reed,  and  grandsons  of 
the  said  Mary  Reed,  deceased,  and  the  said 
Laura  Morgan  is  made  a  party  defendant  as 
she  claims  or  may  claim  some  interest  in  the 
fund  sued  for.  Plaintiffs  further  state  that 
the  said  will  of  the  said  Mary  Reed,  deceas- 
ed, contains  the  following  item  and  bequest 
to  wit:  'I  also  wish  my  son,  T.  W.  P.  Reed, 
to  have  the  use  of  $2,000,  during  his  natural 
life,  after  his  death  the  same  to  go  to  my 
8ona  Charles  M.  Reed  and  Wilbur  T.  Reed, 


should  they  be  Uvlng,  otherwise  to  my  grand- 
sons (to  wit)  L.  S.  Reed  and  Frankie  R. 
Reed.'  Plaintiffs  further  state  that  in  pur- 
ibuance  of  the  said  provision  and  bequest  the 
said  Charles  M.  Reed,  in  his  lifetime,  and 
while  administrator  of  the  estate  of  the  said 
Mary  Reed,  deceased,  and  soon  after  his  ap- 
pointment, in  the  year  1880,  and  intending 
to  carry  out  the  provisions  of  the  said  be- 
quest turned  over  and  paid  to  the  said  T. 
W.  P.  Reed  the  sum  of  $2,000  in  trust  to 
be  held  and  used  by  him  during  his  natural 
life,  which  said  sum  of  $2,000  was  received 
by  him,  the  said  T.  W.  P.  Reed,  and  the 
same  was  held,  used,  and  enjoyed  by  him, 
with  the  interest  and  income  thereof,  until 
his  death  as  aforesaid  in  the  month  of  March, 
1900.  Plaintiffs  further  state  that  upon  the 
death  of  the  said  T.  W.  P.  Reed  as  aforesaid, 
the  defendant  3'ohn  R.  Morgan  applied  for 
letters  of  administration  upon  his  estate, 
and  he,  the  said  John  R.  Morgan,  was  duly 
appointed  as  the  administrator  of  his  estate 
by  the  probate  court  of  Shelby  county,  in 

the  state  of  Missouri,  on  or  about  the 

day  of  March,  1900,  and  he  is  now  duly  qual- 
ified and  acting  administrator  of  the  estate 
of  the  said  T.  W.  P.  Reed,  deceased;  that 
the  said  T.  W.  P.  Reed  died  seised  of  a  large 
estate  In  real  and  personal  property.  In  value 
not  less  than  $10,000,  all  of  which  came  into 
the  hands  of  the  said  administrator,  John  R. 
Morgan,  together  with  the  said  trust  fund  of 
$2,000,  and  the  said  defendant  John  R.  Mor- 
gan, as  administrator  as  aforesaid,  now  holds 
and  has  the  custody  of  the  said  trust  fund 
hereinbefore  mentioned.  Plaintiffs  further 
state  that  the  said  Charles  M.  Reed  died  be- 
fore the  said  T.  W.  P.  Reed,  and  hence  took 
no  interest  in  said  trust  of  $2,000,  as  plain- 
tiffs are  informed  and  believe;  that  the  plain- 
tiffs Wilbur  T.  Reed,  L.  S.  Reed,  and  Frank- 
ie H.  Reed  are  the  persons  mentioned  In  the 
said  provision  and  bequest,  and  are  the  sole 
surviving  beneficiaries  of  the  said  trust  fund 
of  $2,000;  that  when  said  Charles  M.  Reed 
died  his  half  of  said  trust  fund  went  to  and 
vested  In  the  said  plaintiffs  L.  S.  Reed  and 
Frnnkle  R.  Reed;  the  other  half  to  the  plain- 
tiff Wilbur  T.  Reed,  upon  the  death  of  said 
T.  W.  P.  Reed;  that  is  to  say,  the  said  Wil- 
bur T.  Reed  is  entitled  to  the  one-half  there- 
of, and  the  said  L.  S.  Reed  and  Frankie  R. 
Reed  are  entitled  to  the  remainder  thereof, 
as  plaintiffs  are  informed  and  believe.  Plain- 
tiffs further  state  that  a  controversy  has 
arisen  between  the  plaintiffs  and  defendants 
as  to  the  construction  of  that  item  and  be- 
quest above  quoted,  and  the  plaintiffs  and 
defendants  cannot  agree  upon  the  proper 
construction  of  the  said  provision  of  the  said 
will  of  Mary  Reed,  deceased,  and  the  said 
defendant  John  R.  Morgan,  as  the  adminis- 
trator of  the  estate  of  the  said  T.  W.  P. 
Reed,  deceased,  declines  and  refuses  to  ^laj 
said  trust  fund  to  the  plaintiffs,  or  either  of 
them,  without  the  order  of  this  court,  and 
a  Judicial  construction  of  the  said  item  and 
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bequest  InToIying  tbe  said  ..mat  fund  of 
$2,000;  and  plaintiffs  aver  tbat  It  Is  Im- 
portant and  necessary  that  tbe  said  item  of 
the  said  will  be  construed  by  this  court,  so 
that  the  administration  of  the  said  estate 
may  not  be  delayed  or  obstructed,  and  that 
tbe  said  administrator  may  be  protected  by 
the  Judgment  of  this  court  in  tbe  disposition 
and  payment  of  the  said  trust  fund  so  held 
by  him.  Wherefore  these  plaintiffs  pray  the 
court  to  give  a  proper  Judicial  construction 
of  the  said  item  and  bequest  hereinbefore 
quoted  and  set  out,  having  reference  to  tbe 
said  trust  fund  of  $2,000,  and  that  this  court 
order  and  adjudge  to  whom  the  said  trust 
fund  belongs,  and  to  whom  the  same  ought 
to  be  paid,  and,  upon  a  final  hearing  of  this 
cause,  that  plaintiffs  may  have  Judgment 
against  the  said  defendant  John  R.  Morgan, 
as  administrator  aforesaid,  for  the  sum  of 
^000,  with  such  Interest  as  they  may  be 
entitled  to  In  the  premises,  and  in  what  pro- 
portion the  said  trust  fund  shall  be  appor- 
tioned as  between  the  plaintiffs." 

The  answer  of  defendants  was  as  follows: 
"Now  come  defendants,  and,  for  their  answer 
herein,  admit  that  John  R.  Morgan  is  the 
duly  qualified  and  acting  administrator  of 
the  estate  of  T.  W.  P.  Reed,  deceased,  as 
alleged  in  plalntlffa'  petition,  and,  further 
answering,  they  deny  each  and  every  allega- 
tion In  said  petition  contained;  and,  haying 
fnlly  answered,  they  pray  to  be  discharged, 
with  their  costs  in  this  behalf  expended." 

At  the  conclusion  of  the  evidence,  plain- 
tiffs requested  the  court  to  make  a  special 
finding  of  facts  separate  from  Its  conclusions 
of  law,  in  tbe  following  form:  "The  court 
finds  tbe  facts  under  the  testimony  as  fol- 
lows, to  wit:  That  the  will  of  Mary  Reed 
gave  to  T.  W.  P.  Reed  the  use  of  two  thou- 
sand dollars,  to  have  and  to  hold  during  his 
natural  life,  and  after  his  death  the  same  to 
go  to  her  two  sons,  Charles  M.  Reed  and 
Wilbur  L.  Reed,  If  living;  'otherwise'  to  her 
grandsons  L.  S.  Reed  and  Frankle  R.  Reed. 
That  Mary  Reed  died  in  the  year  1881,  and 
her  will  was  duly  probated  In  the  probate 
court  of  Shelby  county,  Mo.,  and  that  Charles 
U.  Reed  was  duly  appointed  as  administra- 
tor with  the  will  annexed.  That  the  said 
Mary  Reed  died  seised  of  and  awning  a  large 
estate  In  real  and  personal  property,  suffi- 
cient to  pay  all  devises  and  bequests  provid- 
ed for  In  said  will.  That  the  said  administra- 
tor, at  or  soon  after  his  appointment,  paid 
over  to  the  said  T.  W.  P.  Reed  the  said  sum 
of  S2.000,  which  he  held  and  enjoyed,  with 
tbe  interest  and  Income  thereon,  during  his 
lifetime,  and  that  he,  the  said  T.  W.  P.  Reed, 

died  on  or  about  the  day  of  March, 

1900,  owning  a  large  amount  of  property, 
real  and  personal,  not  less  than  ten  thousand 
dollars  In  value,  and  having  In  his  possession 
and  control  the  said  trust  fund  of  $2,000. 
That  the  said  John  R.  Morgan  is  the  lawful 
administrator  of  the  estate  of  him,  the  said 
T.  W.  P.  Reed,  and  now  holds  the  said  trust 


fund  of  $2,000.  And  the  court  finds,  on  a 
construction  of  the  said  will,  that  the  plain- 
tiff Wilbur  T.  Reed  Is  entitled  to  one-half  of 
said  trust  fund,  and  that  the  other  plalntut's, 
L.  S.  Reed  and  Frankle  R.  Reed,  are  entitled 
to  the  remainder  thereof." 

The  court  rejected  the  plaintiffs'  finding 
of  facts,  and  made  the  finding  following: 
"The  court  finds:  That  Mary  Reed,  deceas- 
ed, by  her  last  will,  duly  probated,  bequeath- 
ed to  T.  W.  P.  Reed,  defendant  John  R.  Mor- 
gan's decedent,  the  use  of  $2,000  during  his 
natural  life;  after  his  death,  same  to  go  to 
her  sons  Charles  M.  Reed,  now  deceased, 
and  plaiutiff,  Wilbur  T.  Reed,  should  they  be 
living;  otherwise  to  her  grandsons,  the  plain- 
tiffs L.  S.  and  Frankle  R.  Reed.  That  said 
Mary  Reed  In  her  said  will  also  bequeathed 
$200  to  plaintiff  L.  S.  Reed,  and  the  sum  of 
$1,000  to  each  of  the  plaintiffs.  Tbat  said 
Wilbur  T.  Reed,  Charles  M.  Reed,  and  T.  W. 
P.  Reed  were  residuary  legatees  under  said 
will,  and  took  the  remainder  of  the  estate  of 
said  Mary  Reed,  deceased,  after  the  payment 
of  debts  and  said  specific  legacies.  That 
Charles  M.  Reed  was  appointed,  duly  quali- 
fied, and  acted  as  administrator  with  the 
win  annexed  of  the  said  Mary  Reed,  deceas- 
ed, and,  as  such,  fully  administered  said  es- 
tate. That  no  personal  assets  came  into  the 
bauds  or  possession  of  said  administrator. 
That  the  residuary  legatees  advanced  money 
to  pay  the  said  specific  legacies  to  L.  S., 
Frankle  R.,  and  Wilbur  T.  Reed,  and  made  a 
voluntary  division  amongst  themselves  of  the 
estate  of  the  said  Mary  Reed,  deceased,  with- 
out further  regarding  the  terms  of  said  will. 
The  court  further  finds  from  the  evidence 
that  the  alleged  trust  fund  of  $2,000  was  not 
paid  to  T.  W.  P.  Reed  by  Charles  M.  Reed  as 
the  administrator  of  the  estate  of  Mary 
Reed,  or  otherwise;  hence  the  Judgment  of 
the  court  is  that  the  plaintiffs  are  not  entitied 
to  recover  In  this  case,  and  that  they  shall 
therefore  take  nothing  by  their  writ." 

Judgment  was  entered  for  defendants, 
from  which  the  plaintiffs,  after  proper  steps, 
have  appealed. 

Jewett  &  Son  and  Mr.  Dysart,  for  appel- 
lants.   Geo.  W.  Humphrey,  for  respondents. 

REYBURN,  J.  (after  stating  the  facts).  It 
Is  Insisted  by  respondents  that  appellants 
failed  to  formally  Introduce  In  their  proof 
the  will  of  Mary  Reed,  deceased,  as  attested 
by  the  printed  abstract  of  record,  and  there- 
fore they  wholly  failed  to  establish  any  cause 
of  action  at  the  trial,  by  the  omission  of  so 
Important  a  link  in  their  chain  of  evidence. 
The  petition  of  plaintiffs  embodied  the  will, 
and  the  trial  court,  in  Its  finding  of  the  facts, 
affirms  tbe  probating  of  the  instrument,  so 
that  it  is  apparent  that  the  case  was  tried  as 
if  It  were  before  the  court;  and,  even  If  by 
oversight  the  document  was  not  formally  in 
evidence,  we  shall  treat  the  case  as  if  it  bad 
been  so  formally  tendered,  on  the  general 
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rule,  approved  In  the  following  and  many 
•other  cases  In  this  state:  School  Dist  t. 
Holmes,  53  Mo.  App.  487;  Crossland  v.  Ad- 
mire. 149  Mo.  ^0,  51  S.  W.  463. 

The  respondents  offered  no  proof,  and  the 
testimony  of  the  appellants  upon  the  para- 
mount issue,  whether  the  trust  fund  of  $2,000 
bad  ever  been  paid  to  T.  W.  P.  Reed  by  the 
administrator  of  Mary  Reed,  was  made  up 
of  the  deposition  of  James  P.  Williams,  then 
a  nonresident,  formerly  of  Monroe  county. 
Mo.,  and  the  oral  testimony  of  Mary  L.  Reed, 
widow  of  Charles  M.  Reed,  both  to  the  effect 
that  T.  W.  P.  Reed  had  received  a  letter 
from  his  brother  Wilbur  T.  Reed.  Mrs.  Reed 
stated  T.  W.  P.  Reed  bad  received  such  let- 
ter in  the  spring  of  1897;  that  she  bad  read 
it,  and  therein  Wilbur  Reed  asked  his  broth- 
er to  send  him  $1,000;  that  he  was  in  bard 
circumstances  and  needed  the  money;  and 
T.  W.  P.  Reed  said  he  did  not  think  Wilbur 
bad  any  right  to  ask  him  for  the  money; 
^hat  be  would  need  it  worse  after  a  while, 
when  he  was  older;  and  that  It  would  be 
time  enough  for  him  to  have  it  when  be  was 
through  with  it  The  conversation  narrated 
by  Williams  was  at  a  street  comer  in  Sbel- 
blna.  about  the  same  time  as  the  period  fixed 
by  Mrs.  Reed  of  the  admissions  made  to  her 
by  T.  W.  P.  Reed.  WiUlams  deposed  that  he 
did  not  see  the  letter  T.  W.  P.  Reed  spoke  of 
having  from  his  brother  in  California,  asking 
bim  for  $1,000  he  was  supposed  to  get  at  his 
4eath,  and  speaking  of  being  hard  up  and 
needing  the  money  badly,  and  T.  W.  P.  Reed 
went  on  to  say  that  he  thought  his  brother 
would  need  it  worse  after  he  got  through 
with  it;  that  he  did  not  propose  to  give  it  to 
him  until  then.  There  was  testimony  to  sup- 
port the  other  facts  found  by  the  court,  but 
plaintiffs  made  no  effort,  except  by  the  parol 
admissions  of  T.  W.  P.  Reed,  above  narrated, 
to  prove  that  ho  ever  received  the  sum  of 
money  as  averred.  The  administration  of 
the  estate  of  Mary  Reed  by  Charles  M.  Reed 
-did  not  tend  to  prove  that  the  latter  had  ever 
paid  such  sum  to  defendant's  intestate.  Tbe 
Inventory  scheduled  no  personalty,  and  the 
administrator,  in  his  first  settlement,  did 
not  charge  himself  with  any  personal  as- 
sets, and  in  bis  final  settlement  debited  him- 
self with  $3,200  as  the  amounts  of  money  re- 
ceived by  him,  as  administrator,  from  T.  W. 
P.  Reed  and  Cbarles  M.  Reed,  in  dividing 
between  them  and  W.  T.  Reed  the  realty  left 
by  Mary  Reed,  and  took  credit  for  the  same 
sum  as  disbursed  under  the  provisions  of  the 
will  to  L.  S.  Reed,  Prank  Reed,  and  W.  T. 
Reed,  legatees  therein  named.  Appellants 
sought  to  examine. Frank  R.  Reed  respecting 
admissions  in  a  conversation  with  T.  W.  P. 
Reed,  but  he  was  excluded  by  the  court. 
He  was  a  coplalntlff,  and  at  common  law 
would  have  been  disqualified  by  his  Interest 
In  the  result  of  the  action.  Greenleaf,  Evi- 
dence, U  390,  392,  396.  T.  W.  P.  Reed  be- 
ing dead,  be  was  debarred  from  testifying  In 
his  own  favor;    and  if  this  position  seems 


antagonistic  to  the  ruling  Qf  tbe  Sapreme 
Court  in  the  case  of  Reed  v.  Painter,  145  Mo. 
341,  46  S.  W.  1069,  it  is  In  harmony  vrith  de- 
cisions of  that  tribunal  prior  and  subsequent. 
Miller  V.  Slupsky,  158  Mo.  643,  59  S.  W.  990; 
Rice  V.  Shipley,  159  Mo.  399,  60  8.  W.  740; 
Luis  V.  Lenhardt,  127  Mo.  271,  29  S.  W.  1025; 
Messlmer  v.  McCray,  113  Mo.  382.  21  S.  W. 
17;  Meier  v.  Thieman,  90  Mo.  433,  2  S.  W. 
435. 

Tbe  plaintiffs'  testimony  to  establish  tbe 
collection  by  T.  W.  P.  Reed  from  the  admin- 
istrator of  Mary  Reed  of  the  earn  in  dispute 
consisted  wholly  of  statements  of  witnesses 
of  parol  admissions  of  T.  W.  P.  Reed,  deceas- 
ed, prior  to  the  suit— a  character  of  testi- 
mony of  limited  probative  force,  which  has 
been  pronounced  by  eminent  authorities  dan- 
gerous and  tbe  most  unreliable  of  all  evi- 
dence, to  be  received  wltb  great  caution,  and 
tolerated  rather  than  favored  by  the  courts. 
Pitts  V.  Weakley,  155  Mo.  109,  56  S.  W.  1055. 
The  verbal  admissions  depended  upon  by  ap- 
pellants are  far  from  being  strong,  unequiv- 
ocal, or  convincing,  but  are  obscure,  vague, 
and  inferential,  and  are  not  corroborated  by 
any  attending  circumstances.  The  files  of 
the  estate  of  Mary  Reed,  deceased,  offered  by 
appellants,  tend  to  discredit,  rather  than  to 
corroborate,  any  inference  to  be  properly 
drawn  from  the  meager  conversations  detail- 
ed. 

The  finding  of  facts  by  the  court  Is  a  sub- 
stitute for  a  special  verdict,  though  not  to  be 
considered  so  critically  as  a  special  verdict 
(Nichols  V.  Carter,  49  Mo.  App.  401;  Land 
Co.  V.  BretB,  12.')  Mo.  418.  28  8.  W.  656);  and. 
after  a  careful  review  and  consideration  of 
the  testimony,  we  cannot  say  that,  from  the 
grade  and  measure  of  proof  relied  on  by 
plaintiffs  for  their  recovery,  tbe  judgment  of 
the  court  upon  the  principal  issue  was  un- 
warranted, or  its  finding  thereon,  or  that  any 
error  was  committed  in  determining  that  tbe 
fund  had  not  been  paid  over  from  tbe  estate 
of  Mary  Reed  to  T.  W.  P.  Reed,  and  the 
judgment  will  accordingly  be  afllrmed. 

BLAND,  P.  J.,  and  GOODB,  J.,  concur. 


DWYER  V.  ROHAN. 
(Court  of  Appeals  of  St  Louis,  Mo.    March  17, 

1003.) 

TRUST  DBKD  —  FRAUDULENT  P0RBCIj03URB 
SALE— PURCHASE  BY  TRUSTEE  —  PRINCIPAL 
AND  SURETY— SUBROGATION— REDEMPTION- 
ESTOPPEL  —  ADVERSE  TITLE  —  PLEADINQS— 
BVIDBNCB. 

1.  Where  a  party  replies  after  his  motion  to 
strike  out  new  matter  stated  in  an  answer  as 
both  a  defense  and  a  counterclaim  is  overruled. 
he  waives  the  objection. 

2.  Where  facts  specially  pleaded  as  a  de- 
fense were  repeated  by  way  of  a  counterclaim, 
and  it  was  apparent  that  the  counterclaim  did 
not  entitle  defendant  to  affirmative  relief,  the 
court  so  finding,  the  error  in  refusing  to  strike 
it  out.  if  any,  was  harmless. 

3.  Where  the  maker  of  a  note  li^ves  a  trust 
deed  to  secure  the  same  he  has  a  nght  to  have 
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a  sale  under  the  deed  honestly  conducted,  M 
that  the  land  will  realise  the  best  price  poaai- 
ble,  to  be  applied  in  payment  of  the  note. 

4.  As  the  maker  of  a  note  who  giTea  a  deed 
of  trust  to  secure  it,  and  aabseqaently  sella  the 
property  to  one  who  assumes  and  agrees  to 
pay  the  note,  is  thereafter  responsible  as  surety 
on  the  note,  the  trustee,  as  much  as  ever,  owes 
him  the  doty  of  fairly  conducting  a  foieckwnie 
sale  under  the  deed. 

5.  Defendant  gaye  a  deed  of  trust  to  secure 
bis  note,  and  thereafter  sold  the  land  to  one 
who  assumed  and  agreed  to  pay  the  note,  but 
failed  to  do  so.  A  fraudulent  foreclosure  sale 
was  made  to  plaintiff  who  conveyed  the  land  to 
an  innocent  third  party.  Beld  that,  as  defend- 
ant, on  payment  of  tiie  debt,  conld  have  re- 
deemed the  land  after  a  voidable  sale,  by  right 
of  subrogation,  of  which  right  he  was  deprived 
by  plaintiff's  conveyance  to  an  innocent  pur- 
chaser, defendant  should  be  relieved  from  lia- 
bility on  the  note  to  the  extent  of  the  loss  he 
sustained  by  the  fraud  of  plaintiff  and  the  trus- 
tee, 

6.  Where  an  averment  of  fraud  in  a  replica- 
tion is  shown  by  the  party's  own  evidence  to 
be  untrue,  the  sustaining  of  a  demurrer  to  such 
pleading  is  harmless  error. 

7.  Where  a  trust  deed  is  given  to  secure  a 
note,  and  the  trustee  and  payee  are  advised  of 
flaws  in  the  title,  but  nevertneless  accept  it  as 
secnrity,  and  afterwards,  by  a  fraudulent  fore- 
eloEore  sale,  coupled  with  a  conveyance  to  an 
innocent  third  party,  deprive  the  grantor  of  his 
right  to  redeem,  they  cannot  maintain,  as 
against  the  grantor's  claim  to  have  the  value 
of  the  land  applied  to  the  payment  of  the  debt, 
tliat  it  was  not  worth  the  amount  of  the  debt, 
because  after  such  fraudulent  foreclosnre,  a 
hostile  interest  was  asserted. 

8.  Where  a  trust  deed  is  given  to  secure  a 
note,  the  trustee  cannot  purchase  at  a  fore- 
closure sale  under  the  deed  without  the  gran- 
tor's consent. 

9.  To  secure  a  note  given  to  one  member  of 
a  firm,  the  maker  executed  a  trust  deed  of  land 
to  another  member  of  the  firm.  On  default  in 
payment  a  foreclosnre  sale  was  had,  and  the 
land  bought  for  the  benefit  of  the  firm  for  a 
mere  nominal  sum,  and  afterwards  sold  for  40 
times  as  much.  UM  to  show  a  wrongful  ap- 
propriation of  the  security. 

Appeal  from  St  Louis  Oirciiit  Court;  W.  B. 
Douglas,  Judge. 

Action  on  a  note  secured  by  deed  of  trust 
by  Walter  F.  Dwyer  against  James  J.  Bo- 
ban.  Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

H.  M.  XlcholB,  for  appellant  E.  W.  Patti- 
lon  and  A.  F.  Hebard,  for  respondent 

Statement  of  Facts  and  Opinion. 

60OD^  J.  James  J.  Rohan,  respondent 
borrowed  $1,2S0  from  the  Rloe-Dwyer  Real 
Estate  Company  September  14,  1809,  giving  a 
note  therefor,  secured  by  a  deed  of  trust  on 
two  lots  in  the  city  of  St  Louis— one  in  Brant- 
ner  Place,  the  other  on  Grand  avenue,  oppo- 
site the  Fair  Groiuids.  Said  real  estate  com- 
pany was  a  copartnership  composed  of  James 
and  Thomas  Rice  and  Walter  P.  Dwyer. 
These  lots  bad  been  owned  by  the  respond- 
ent's father,  who  had  given  a  deed  of  trust 
on  them^  and,  default  being  made  in  the  pay- 
ment of  the  debt  secured  thereby,  the  deed  of 
'  trust  was  foreclosed,  and  respondent  became 

f «.  See  HortgBSM.  vol.  36,  Cent.  Dig.  i  108L 
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the  pnrcliaser  of  the  lots  at  the  foreclosure 
sale.  He  applied  to  the  Rice-Dwyer  Compa- 
ny to  iKtrrow  money  to  pay  the  purchase 
price  of  the  lots,  and  in  the  course  of  the 
negotiations  the  parties  had  the  titie  examin- 
ed by  August  Gehner.  Gehner  said  the  title 
was  good,  and  that  if  the  Rlce-Dwyer  Com- 
pany would  not  make  the  loan,  he  would. 
Certain  defects  in  the  record  titie  were  de- 
tected at  that  time,  and  shown  in  the  certifl- 
cate  of  titie  given  by  Gehner.  One  was  an 
alleged  Imperfection  In  the  acknowledgment 
by  a  married  woman,  Artllssa  Begley,  who 
Joined  with  Bernard  Begley  in  a  conveyance 
of  the  property  In  1868—26  years  before  the 
deed  of  trust  in  question  was  executed.  This 
conveyance  was  of  the  Brantner  Place  lot 
The  other  alleged  defect  related  to  the  Grand 
avenue  lot  the  title  to  which,  it  seems,  was 
derived  through  a  tax  sale  in  1873—21  years 
prior  to  the  execution  of  the  deed  of  trust— 
in  which  suit  one  John  Walton,  a  one-time 
owner  of  the  land,  was  defendant  and  evi- 
dence was  offered  to  show  that  said  Walton 
died  before  the  Judgment  in  the  tax  suit  was 
rendered.  These  defects  became  known'  to 
both  the  Rlce-Dwyer  Company  and  Rohan  in 
the  investigation  of  the  title  preliminary  to 
the  loan,  but  were  disregarded  as  of  no  con- 
sequence on  account  of  the  long  time  the 
property  had  been  in  the  possession  of  re- 
spondent and  those  under  whom  be  claimed. 
In  the  deed  of  trust  executed  by  the  respond- 
ent said  Thomas  Rice  was  trustee,  the  note 
secured  being  made  payable  to  the  order  of 
James  Rice.  After  the  execution  of  the  deed 
of  trust  Rohan  conveyed  the  property  to  W. 
H.  Denham,  who  assumed  and  agreed  to  pay 
the  incumbrance.  Denham  defaulted,  and  re- 
spondent Rohan  refused  to  pay,  contending 
that  the  debt  was  Denbam's;  so  the  property 
was  advertised  for  sale,  and  sold  under  the 
deed  of  trust  by  Thomas  Rice  in  August 
1897,  at  public  vendue  at  the  east  door  of  the 
courthouse  in  the  city  of  St  Louis,  for  $25, 
appellant  Dwyer,  being  the  purchaser.  The 
note  secured  by  the  deed  of  trust  was,  as 
stated,  originally  the  property  of  the  Rlce- 
Dwyer  Real  Estate  Company,  though  James 
Rice  was  named  as  payee.  At  the  time  of 
the  foreclosure  sale  the  note  was  owned  by 
said  partnership,  but  was  subsequeuUy  as- 
signed to  the  appellant  who  Instituted  this 
action  to  recover  the  balance  due  on  it  for 
the  benefit  of  the  firm. 

The  answer,  besides  a  general  denial,  con- 
tains a  count  setting  up  a  defense  of  new 
matter,  and  another  coimt  pleading  the  same 
new  matter  by  way  of  counterclaim.  Those 
two  counts  consist  of  a  recital  of  the  part- 
nership of  the  Rices  and  Dwyer;  the  facts  in 
regard  to  the  loan,  and  the  execution  of  the 
deed  of  trust;  that  the  deed  of  trust  provid- 
ed for  a  sale  by  the  trustee,  Thomas  Rice,  at 
public  vendue,  to  the  highest  bidder,  for  cash, 
in  the  event  of  default  but  that  the  said 
trustee,  being  at  the  time  of  the  foreclosure 
sale  appellant  Dwyer's  partner  and  Joint  own- 
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er  and  bolder  of  the  note  secured  by  tbe 
deed  of  trust,  adTertised  tbe  lots  for  sale, 
and  struck  tbem  off  for  the  nominal  sum  of 
$25  to  bis  partner  and  co-owner  of  the  note, 
tbe  appellant,  who  was  tbe  only  person  who 
attended  tbe  sale  and  bid.  Tbe  answer  fur- 
ther states  that,  though  tbe  lots  were  of  the 
value  of  $2,000,  the  trustee,  professing  to 
have  lawfully  executed  the  trust  vested  in 
bim,  conveyed  tbe  same  to  Dwyer  by  a  deed, 
legal  In  form,  for  said  consideration  of  $26; 
that  appellant,  Dwyer,  having  thus  procured 
the  title  to  said  property,  was  able  to  hold 
himself  out  as  its  owner,  and  sold  and  con- 
veyed it  In  1898,  by  a  properly  executed  deed, 
to  an  innocent  third  party  for  the  sum  of  $1,- 
000. 

After  reciting  tbe  above  facts,  tbe  answer 
proceeded  as  follows:  "Defendant  says  that 
tbe  conduct  aforesaid  of  said  trustee  and  of 
the  plaintiff  in  tbe  premises  was  wrongful 
and  fraudulent,  and  was  not  a  due  and  law- 
ful exercise  of  said  power  of  sale,  vested  by 
the  said  deed  of  trust  in  tbe  said  trustee,  and 
did  not,  in  contemplation  of  law,  foreclose 
said  deed  of  trust,  or  take  away  the  right 
of  the  said  defendant  to  redeem  said  lauds, 
or  to  cause  the  same  to  be  duly  applied  to 
the  payment  of  said  note,  because  tbe  defend- 
ant says  that  the  said  trustee,  being  a  joint 
owner  and  bolder  of  said  note,  bad  no  power, 
without  the  consent  of  tbe  defendant,  which 
was  not  obtained,  to  become  tbe  purchaser  of 
said  property  at  his  own  sale,  which  be  did 
by  fraudulently  conspiring  with  the  plaintiff, 
bis  partner,  and  other  Joint  holders  and  own- 
ers of  said  note,  to  buy  in  tbe  said  property 
for  their  joint  benefit  and  interest,  and  that, 
too,  for  tbe  trivial  sum  aforesaid;  and  be- 
cause the  conduct  of  said  trustee,  in  striking 
off  said  property  to  plaintiff  herein  at  less 
thai)  one-elghtleth  (i/so)  of  Its  real  value,  in- 
stead of  adjourning  said  sale  for  want  of 
bidders,  was  wrongful  and  fraudulent,  and 
the  result  of  a  fraudulent  understanding  be- 
tween tbe  trustee  and  tbe  plaintiff;  and  be- 
cause tbe  sum  so  bid  for  the  said  property 
was  purely  nominal,  and  not  substantial  In 
contemplation  of  law;  and  because  It  was 
fraudulent  on  the  part  of  the  trustee  to  en- 
tertain such  a  bid,  and  on  the  part  of  the 
plaintiff  to  seek  to  acquire  the  property  afore- 
said for  such  an  unconscionable  pittance. 
Defendant  says  that  by  reason  of  the  fraud- 
ulent and  wrongful  conduct  aforesaid  of  the 
said  trustee  and  of  the  plaintiff  herebi  tbe 
defendant  has  been  wrongfully  deprived  of 
tbe  power  to  redeem  tbe  said  property  by 
paying  off  tbe  said  note,  as  well  as  of  tbe 
power  to  cause  said  property  to  be  applied 
to  tbe  payment  of  the  said  note;  that  said 
lands  now  are,  and  always  have  been,  ever 
since  tbe  date  of  tbe  execution  of  said  note 
and  deed  of  trust,  of  a  cash  value  more  than 
sufficient  to  fully  pay  the  said  note  and  all 
Interest  thereon,  together  with  all  proper 
costs  and  commissions  which  could  arise 
from  tbe  sale  of  said  lands  under  said  deed 


of  trust  Wherefore  the  defendant  says  that 
plaintiff  should  not  be  allowed  to  naalntain 
this  action  upon  the  note  aforesaid,  and  de- 
fendant prays  judgment  that  be  may  be 
hence  dismissed,  with  his  costs  in  tbls  be- 
half." As  stated,  another  count  sets  forth 
the  same  matter  as  tbe  foregoing,  and  asks 
judgment  against  the  appellant  by  'way  of 
counterclaim. 

Appellant  filed  a  motion  to  strike  out  tbe 
new  matter  pleaded  In  tbe  answer  on  the 
ground  that  It  stated  no  defense  to  plaintifrs 
cause  of  action,  but  matters  ex  delicto.  This 
motion  was  overruled,  and  an  exception  sav- 
ed. After  tbe  overruling  of  the  motion  to 
strike  out  the  new  matter  contained,  in  the 
answer,  appellant  filed  a  replication  contain- 
ing a  general  denial  and  also  a  special  reply. 
The  burden  of  the  special  reply  Is  that  Ro- 
han bad  no  title  to  the  lots  when  he  executed 
the  deed  of  trust  to  secure  the  note  in  contro- 
versy, by  reason  of  tbe  defects  heretofore 
mentioned.  It  is  alleged  that  at  tbe  trustee's 
sale,  when  the  lots  were  bid  off  by  tbe  ap- 
pellant, Dwyer,  no  title  passed  to  Dwyer,  be- 
cause Rohan  had  none  to  convey  to  the  trus- 
tee. Rice;  further,  that  Rohan  knew  at  tbe 
time  be  made  the  deed  of  trust  that  be  had 
no  title  to  the  lots,  but  falsely  represented 
that  he  could  convey  a  good  and  sufficient 
title.  The  replication  then  states  that,  after 
tbe  property  had  been  conveyed  by  the  trus- 
tee. Rice,  to  appellant,  pursuant  to  tbe  fore- 
closure sale,  Presha  A.  Browning  and  Artlissa 
Begley,  who  held  tbe  title,  conveyed  them  to 
one  Justin  Bl  Joy;  that  afterwards  Joy  insti- 
tuted an  action  of  ejectment  against  appel- 
lant, Dwyer,  to  recover  possession  of  said 
lots,  which  litigation  was  compromised  by 
Dwyer  conveying  to  Joy  all  the  right,  title, 
and  interest  In  the  lots  which  he  (Dwyer)  had 
acquired  by  the  trustee's  deed.  A  demurrer 
to  tbe  new  matter  contained  In  tbe  reply  was 
filed  and  sustained  on  the  ground  that  it  con- 
stituted no  avoidance  of  tbe  defense  stated 
In  the  answer. 

The  case  went  to  trial  on  the  petition,  an- 
swer, and  tbe  general  denial  contained  in  the 
reply,  and,  after  hearing  the  evidence,  it  was 
adjudged  that  the  respondent  take  nothing 
by  his  counterclaim,  and  apci^llant  nothing 
by  tbe  cause  of  action  stated  in  the  petition. 
E^m  that  judgment  an  appeal  was  prose- 
cuted to  this  court 

The  first  error  assigned  relates  to  the  re- 
fusal of  the  court  to  strike  out  the  new  mat- 
ter stated  In  tbe  answer  as  both  a  defense 
and  a  counterclaim.  Tbe  appellant  having 
replied  after  his  motion  to  strike  out  was 
overruled,  waived  his  exception  on  that  score. 
Scovlll  V.  Olasner,  70  Mo.  448;  Walaer  t. 
Wear,  141  Mo.  443,  42  8.  W.  928;  Barkley  v. 
Cemetery  Ass'n,  153  Mo.  300,  54  S.  W.  482. 
The  waiver  would,  perhaps,  warrant  ns  In 
refusing  to  examine  further  tbe  question  of 
pleading  propounded  by  the  appellant;  but 
we  are  satisfied  the  ruling  of  the  circuit 
court  was  right  In  refusing  to  strike  out  tbe 
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t&cts  specially  pleaded  as  a  defense.  Said 
facts  wa»  repeated  by  way  of  a  counter- 
claim, bnt  It  is  apparent  the  respondent  bad 
no  connterclalm  which  entitled  him  to  af- 
firmadve  relief,  because,  as  he  had  conveyed 
the  equity  of  redemption  to  Denbam,  bis 
loss  by  the  alleged  fraudulent  collusion  of 
the  trustee,  Thomas  Rice,  and  the  appellant 
could  not  exceed  the  amount  of  the  note 
wblcb  he  mlgbt  be  called  on  to  pay.  As  tke 
court  found  against  the  respondent  on  the 
counterclaim,  If  there  was  error  in  refusing 
to  strike  it  out,  the  error  was  harmless. 

Under  the  Code  the  plea  of  new  matter  In 
bar  does  not  coincide  exactly  wltir  a  con- 
fession and  avoidance  at  common  law,  as  It 
may  set  up  defenses  which  the  logical  se- 
verity of  the  common-law  system  of  pleadings 
would  not  tolerate.  A  plea  of  confession 
and  aToldance  admits  that  the  cause  of  ac- 
tion alleged  in  the  petition  or  declaration 
once  existed,  but  ayers  other  facts  which  dis- 
charged or  satisfied  It.  A  plea  of  new  mat- 
ter nnder  the  Ck>de  admits  the  allegations  of 
the  petition,  and  states  facts  not  alleged  in 
the  petition,  which  suffice  to  defeat  a  recov- 
ery, bat  not  necessarily  by  way  of  dischar- 
ging the  plaintiff's  cause  of  action.  Pome- 
roy'B  Remedies  (3d  £d.)  {  673.  Under  the 
Code,  as  legal  and  equitable  procedures  are 
largely  blended,  equitable  defenses  may  be 
set  up  to  defeat  a  plaintiff's  case;  that  is  to 
say,  demands  which  at  common  law  could 
not  be  pleaded  in  defense  of  a  legal  action, 
bnt  had  to  be  enforced  by  a  separate  suit  in 
egnity. 

Respondent  bad  a  right  of  which  the  al- 
leged tortious  acts  of  the  appellant  and  the 
trustee.  Rice,  deprived  him,  to  wit,  the  right 
to  bare  the  sale  under  the  deed  of  trust  hon- 
estly conducted  so  that  the  lots  would  realize 
the  best  price  possible,  to  be  applied  in  pay- 
ment of  the  note.  Worcester  Bank  t.  Thay- 
er, 136  Mass.  459.  Appellant  fallaciously  ar- 
gues that,  because  Rohan  had  conveyed  the 
equity  of  redemption,  he  bad  no  interest  in 
the.  foreclosure  sale,  and  the  trustee  owed 
him  no  duty  in  making  it  Rohan  was  re* 
sponsible  for  the  note  as  surety  after  be  sold 
the  lots  to  Denham  and  the  latter  agreed  to 
pay  tbe  Incumbrance  on  them.  Nelson  v. 
Brown,  140  Ho.  580,  41  S.  W.  960,  62  Am. 
St  Rep.  755.  Rohan  was,  therefore,  dlrectiy 
interested  in  the  foreclosure  sale;  the  trus- 
tee, as  much  as  ever,  owed  him  the  duty  of 
conducting  It  fairly;  and,  if  the  trustee  and 
Dwyer  conspired  to  get  the  property  for  a 
nominal  sum,  leaving  the  note  unpaid,  they 
committed  a  wrong  which  entitled  Rohan  to 
rdleC  If  Dwyer  had  retained  the  lots,  Ro- 
han, by  the  law  of  subrogation,  could  have 
redeemed  them  after  a  voidable  sale  by  pay- 
ing tbe  debt  As  Dwyer  sold  them  to  an  in- 
nocent purchaser,  thus  depriving  Rohan  of 
tbe  right  to  redeem,  the  latter  should  be  re- 
llered  from  liability  on  the  note  to  the  ex- 
tent of  the  loss  he  sustained  by  the  fraud  of 
Dwyer  and  the  trustee.    Hence  the  new  mat- 


ter in  the  answer  stated  a  good  defense. 
This  point  has  been  dlrectiy  adjudicated  in 
Identical  cases.  Jones  v.  Moore,  42  Mo.  413; 
Worcester  Bank  ▼.  Thayer,  supra;  Savings 
Bank  v.  Munson,  47  Conn.  390;  Bank  T.  Glf- 
ford,  79  Iowa,  300,  44  N.  W.  658;  Palmer  v. 
Hendrle,  27  Beav.  349;  Walker  T.  Jones,  L. 
R.  1  P.  C.  50;  Wulft  T.  Jay,  L.  R.  7  Q.  B. 
766;  Polak  v.  Everett  1  Q.  B.  Dlv.  669. 

Appellant  also  raises  the  proposition  that 
Rohan  could  have  been  sued  on  the  note  In 
the  first  place  without  the  security  being  en- 
forced against  the  latter's  right  to  complain 
of  the  trustee's  sale.  True  enough;  but  in 
that  event,  as  said  above,  Rohan,  by  paying 
the  note,  would  have  become  subrogated  to 
appellant's  ownership  of  tbe  security,  and 
therewith  might  have  reimbursed  himself; 
and  the  very  gist  of  his  defense  is  tliat  he 
was  deprived  of  the  benefit  of  the  deed  of  ' 
trust  by  a  fraud  in  which  the  appellant  par- 
ticipated. 

The  next  point  relates  to  the  demurrer  to 
tbe  replication,  which  was  sustained  by  the 
circuit  court.  We  are  not  prepared  to  say 
that  no  sufficient  reply  to  tbe  defense  above 
considered  was  made  by  tbe  replication,  be- 
cause, as  stated,  that  pleading  contained  the 
charge  that  Rohan  knew  when  he  procured 
tbe  loan  be  had  no  titie  to  the  lota,  but 
falsely  and  fraudulentiy  represented  and  pre- 
tended he  could  convey  a  good  and  sufficient 
title  thereto.  If  those  facts  had  been  true; 
if  Rohan  had  been  aware  that  he  did  not  own 
the  lots,  and  had  made  the  Rice-Dwyer  Real 
Estate  Company  believe  he  did  own  them  by 
false  representations,  on  which  they  relied 
in  advancing  the  loan,  never  knowing  to  the 
contrary  until  after  the  foreclosure  sale— a 
serious  question  would  be  presented  by  the 
ruling  on  the  demurrer;  for  It  Is  difficult  to 
see  how  Rohan  could  have  suffered  substan- 
tial loss  by  a  sale  of  lots  In  which  he  had  no 
interest  no  matter  how  dishonestiy  the  sale 
was  conducted.  Crumb  v.  Wright  97  Mo. 
13,  10  8.  W.  74.  But  the  replication  stated 
tbe  alleged  imperfections  in  Rohan's  titie, 
and  the  evidence  for  appellant— indeed,  his 
own  evidence— shows  that  Instead  of  Rohan 
making  any  fraudulent  representations,  appel- 
lant was  Informed  of  those  defects  during 
the  negotiation  for  the  loan,  dlstinctiy  waived 
them,  and  made  the  loan  with  full  knowledge 
of  their  existence.  Therefore  whatever  er- 
ror may  have  been  committed  in  sustaining 
the  demurrer  to  the  replication  as  being  an 
insufficient  pleading,  was  harmless  error, 
since  the  appellant's  evidence  demonstrates 
that  the  averment  of  fraud  on  the  part  cf 
Rohan  is  untrue. 

Appellant  offered  evidence  to  show  respond- 
ent's titie  to  the  lots  was  bad,  that  the  deed 
of  trust  given  to  secure  the  loan  conveyed 
nothing  to  the  trustee,  and  that  the  trustee's 
deed  pursuant  to  the  foreclosure  sale  con- 
veyed nothing  to  the  appellant;  which  evi- 
dence, tending  to  show  the  flaws  heretofore 
mentioned,   was   excluded.     Appellant   con- 
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tends  thla  ruling  was  erroneous,  as  he  had  a 
right  to  prove  the  defects,  not  only  to  orer- 
come  the  respondent's  defense  based  on  the 
theory  of  loss  by  the  fraudulent  trustee's  sale, 
but  also  In  mitigation  of  the  damages,  as  the 
lots  would  not  sell  for  full  value  on  account 
of  the  Imperfect  title.  Rohan,  and  those  un- 
der whom  be  claimed,  had  been  In  posses- 
sion of  the  lots  for  more  than  20  years  at  the 
time  the  deed  of  trust  was  given,  and  mean- 
while, so  far  as  appears,  no  Interest  hostile 
to  his  had  been  asserted.  Dwyer  and  his 
IHirtners  were  apprised  of  the  state  of  the 
title,  and  Accepted  It  as  security  notwith- 
standing Its  flaws.  If  thereafter  they  wrong- 
ly appropriated  the  lots,  so  to  speak,  shall 
they  now  be  heard  to  say,  against  Rohan's 
claim  to  have  their  value  applied  to  the  ex- 
tinguishment of  his  obligation,  that  they  were 
not  worth  the  obligation,  because,  after  said 
wrongful  appropriation,  a  hostile  Interest  was 
asserted?  Justice  to  Rohan  requires  that  the 
value  of  the  lots  at  the  time  of  the  tortious 
sale  be  applied  to  discharge  the  note  on 
which  he  was  surety. 

Generally  speaking,  a  pledgee,  mortgagee, 
or  bailee  of  personal  property,  who  has  un- 
lawfully converted  It  to  his  own  use,  cannot, 
when  sued  for  the  conversion,  question  the 
ownership  of  the  party  from  whom  he  receiv- 
ed the  property.  Sherwood  v.  Neal,  41  Mo. 
App.  416;  Pulltam  v.  Burllngame,  81  Mo.  Ill, 
51  Am.  Kep.  229.  The  estoppel  in  such  In- 
stances arises  from  the  duty  Incumbent  on 
one  to  whom  the  property  was  delivered  by 
another  for  a  special  purpose  to  redeliver  It 
to  the  person  from  whom  he  got  it  when  the 
purpose  has  been  served.  We  see  no  reason 
why  that  principle  should  not  apply  to  a  case 
like  this,  which  contains  facts  in  all  respects 
similar  to  a  conversion  of  personal  property, 
although  not  showing,  of  course,  a  technical 
conversion.  And,  indeed,  the  principle  does 
apply  to  contracts  regarding  real  property; 
for  a  lessee  cannot  dispute  his  landlord's  title, 
and  a  vendee  in  possession  of  land  who  Is 
bound  to  pay  for  it,  cannot  deny  his  vendor's 
tltie.  Smith  V.  Busby,  15  Mo.  888,  67  Am. 
Dec.  207;  Mattison  v.  Ausmuss,  SO  Mo.  554; 
Pershing  v.  Canfield,  70  Mo.  140;  Crumb  v. 
Wright,  supra;  Davis  v.  Watson,  89  Mo.  App. 
15.  Land  having  been  conveyed  on  the  con- 
dition that  Intoxicating  liquors  should  not  be 
sold  on  It,  with  a  proviso  that  if  they  were 
the  premises  should  revert  to  the  grantor,  an 
ejectment  suit  was  brought  by  the  grantor 
for  breach  of  the  condition.  To  that  action 
defendant  sought  to  Interpose  the  defense 
that  the  grantor's  title  was  bad  when  he  sold 
the  land;  but  It  was  held  that,  inasmuch  as 
the  defendant  received  the  possession  from 
the  grantor  on  a  condition  which  the  defend- 
ant had  broken,  he  was  estopped  to  deny  the 
validity  of  the  title  granted.  Cowell  v. 
Springs  Co..  lOO  U.  S.  65,  25  L.  Ed.  647; 
O'Brien  v.  Wetherell,  14  Kan.  616.  Posses- 
sion must  be  restored  to  a  vendor  by  a  ven- 
dee who  is  still  under  an  obligation  with  re- 


spect to  the  land  before  the  formn's  right 
can  be  questioned. 

The  trustee.  Rice,  got  all  his  title  to  the 
lots  in  question  from  Rohan,  as  did  also  Dwy- 
er, who  got  possession  as  weU.  Rohan  was 
entitled  to  subrogation  on  satisfaction  of  the 
debt;  a  right  not  extinguished  by  a  voIdaMe 
foreclosure  sale— that  is,  Rohan  was  still  enti- 
tled to  pay  the  note,  and  then  enforce  the  se- 
curity In  order  to  make  himself  whole.  This 
being  true,  on  what  theory  can  Dwyer  be  per- 
mitted to  question  Rohan's  title?  If  such  a 
course  was  allowed,  a  grantee  could  take  a 
conveyance  of  land  on  condition,  hunt  a  flaw 
in  the  title,  and  defy  the  condition  on  the 
assumption  that  the  grantor  owned  no  estate 
to  convey,  although  the  letter's  title  had  not 
been  questioned,  nor  his  possession  disturbed, 
and  perhaps  never  would  have  been.  For 
aught  we  know,  Rohan's  title  might  never 
have  been  questioned  If  he  had  kept  the  prop- 
erty, or,  if  questioned,  might  have  been  suc- 
cessfully defended.  To  exonerate  Dwyer  on  . 
the  ground  that  Rohan's  estate  was  less  than 
a  perfect  fee  simple  would  be  to  make  the  lat- 
ter bear  a  loss  which  he  had  no  chance  to  de- 
fend against,  and  was  powerless  to  prevent 
If  Dwyer  had  acted  in  good  faith  in  buying 
the  lots,  and  had  sustained  loss  through  an  Im- 
perfect title,  he  could  have  had  recourse  on 
Rohan's  covenants. 

The  only  point  remaining  Is  as  to  the  suf- 
ficiency of  the  evidence  to  maintain  the  de- 
fense of  a  fraudulent  and  collusive  trustee's 
sale,  and  we  are  not  Inclined  to  Interfere 
with  the  finding  of  the  court  below  on  that 
Issue.  To  begin  with.  Rice  had  no  right  to 
buy  the  property  at  his  own  sale,  as.  In  ef- 
fect, he  did  when  Dwyer  bought  for  the  ben- 
efit of  the  Rlce-Dwyer  Real  Estate  Company. 
Rohan  gave  no  consent  for  Rice,  as  his  trus- 
tee, to  act  that  way.  Moore  v.  Thompson,  40 
Mo.  App.  195;  Byrne  v.  Carson,  70  Mo.  App. 
126.  Then  the  price  for  which  the  lots  sold 
was  bnt  a  trifie.  Nobody  bid  bnt  Dwyer, 
and,  shortly  after  he  bought  the  property,  he 
sold  It  to  Joy  for  40  times  as  much  as  he  gave 
for  It  Those  facts  uphold  the  finding  that 
the  sale  was  a  wrongful  appropriation  of  the 
security  to  the  detriment  of  Rohan,  and,  as 
the  value  of  the  lots  when  sold  exceeded  the 
amount  due  on  the  note,  appellant  was  Justly 
denied  a  recovery. 

The  judgment  is  atflrmed. 

6LAXD,  P.  J.,  and  RETBURN,  J„  concur. 


ROBERTS  et  aL  t.  STONE  et  aL» 

(Court  of  Appeals  at  Kansas  City,  Mo.     Feb. 
16,  1903.) 

SUMMONS— SERVXCB-JURISDICnON. 
1.  Under  Rev.  St.  1899,  {  562,  providing  that 
suits  by  summons  shall  tie  brouxht  either  in 
the  county  In  which  defendant  resides  or  in  the 

'Opinion  rewritten  on  motion  tor  rettsarlng  Mid 
cause  rerersed  April  S,  UOl. 
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coontT  in  which  plaintiff  resides  and  defendant 
may  be  fOnnd,  and  when  there  are  seyeral  de- 
fendants, and  they  reside  in  different  counties, 
the  suit  may  be  brought  in  any  such  county, 
where  plaintiff,  residing  in  It.  county,  com- 
mences action  therein  against  Q.,  rending  in 
C.  connty,  and  &L,  residing  In  A.  county,  by 
service  of  the  summons  on  M.,  in  Ii.  county, 
by  delivery  to  her  of  a  certified  copy  of  the 
petition  and  writ,  and  subsequent  service  on 
G.,  in  C.  county,  by  deliverv  of  a  certified  coot 
of  the  petition  and  writ,  the  service  is  insuffi- 
cient to  confer  jurisdiction  over  the  persons 
of  defendants,  so  that  the  default  judgment 
against  them  is  void. 

Appeal  from  CSrcult  Court,  Livingston 
County;  J.  W.  Alexander,  Judge. 

Suit  by  G.  6.  Roberts  and  others  against 
S.  A.  Stone  and  others.  Decree  for  defend- 
ants, and  plaintiffs  appeal.    Reversed. 

Miller  Bros.,  James  W.  Boyd,  and  Jno.  Geo. 
Parldnson,  for  appellants.  Charles  A.  Loom- 
la,  for  reqwndents. 

8SMITH,  J.  This  is  a  suit  in  equity  to  ob- 
tain an  Injunction  against  the  defendants  to 
Festraln  the  sale  of  real  estate  under  an  execu- 
tion. The  material  facts  to  be  gathered  from 
the  record  may  be  grouped  In  about  this  way, 
that  la  to  say:  The  plaintiffs  G.  G.  Roberts 
and  Minnie  C.  Roberts,  by  tbe  name  of  M.  C. 
Roberts,  executed  their  note,  tbe  latter  as 
surety  for  tbe  former,  to  the  defendant 
Stone,  tor  f200,  which  tbey  neglected  to  pay 
at  maturity,  so  that  an  action  was  brought 
against  them  by  tbe  payee  Stone  In  the  cir. 
cult  court  of  Livingston  county  to  recover 
tbe  amount  dne  thereon.  At  tbe  time  of  tbe 
commencement  of  the  action  the  payee  resid- 
ed In  Livingston  county,  and  one  of  the  mak- 
ers, G.  6.  Roberts,  resided  In  Carroll  county, 
while  the  other,  Minnie  C.  Roberts,  resided 
in  Caldwell  county.  The  return  of  the  sheriff 
on  tbe  writ  of  summons  shows  that  tbe  service 
thereof  on  the  last-named  defendant  was  In 
Livingston  county  by  the  delivery  to  her  of  a 
certified  copy  of  the  petition  and  writ  And 
it  further  appears  from  tbe  return  made  on 
the  writ  by  the  sheriff  of  Carroll  county  that 
the  defendant  G.  G.  Roberts  was  served  in 
that  county,  at  a  date  subsequent  to  the  serv- 
ice on  his  co-defendant,  by  the  delivery  to 
him  of  a  certified  copy  of  the  petition  and 
writ.  At  the  return  term  of  the  writ,  nei- 
ther of  tbe  defendants  appearing,  judgment 
by  default  was  given  against  them  for  the 
amoont  due  on  the  note.  Subsequently  a  writ 
of  execution  was  Issued  on  tbe  judgment  di- 
rected to  tbe  sheriff  of  Livingston  county, 
wbicb  was  levied  on  certain  real  estate,  in 
wlilcb  the  defendants  had  since  the  rendition 
of  the  judgment  by  descent  acquired  an  In- 
terest Defendants,  after  tbe  acquisition 
of  tbe  interest  In  the  said  real  estate  and  pri- 
or to  the  execution  levy,  conveyed  that  Inter- 
est by  deed  to  a  brother,  A.  Q.  Roberts.  This 
suit  was  brought  by  the  said  A.  G.  Roberts 
and  the  two  judgment  defendants  against 
tbe  Judgment  plaintiff  and  the  sheriff,  the  ob- 
je<^  of  which  was  as  stated  at  tbe  outset. 


The  plaintiffs'  petition  alleged.  Inter  alia, 
that  tbe  writ  of  summons  in  the  action  on 
tbe  said  promissory  note  was  never  served  on 
the  defendants  or  either  of  them;  that  tbe 
return  of  service  indorsed  on  said  writs  was 
false,  and  that  the  court  In  which  tbe  judg- 
ment was  given  was  without  jurisdiction  of 
the  person  of  tbe  defendants  therein  or  ei- 
ther of  them;  that  the  defendants  therein 
bad  a.  meritorious  defense  to  said  action.  In 
that  said  note  therein  sued  on  was  without 
any  supporting  consideration,  and  was  given 
to  avoid  a  threatened  criminal  prosecution, 
etc.    Tbe  answer  was  a  general  denial. 

There  was  a  bearing  of  the  case  by  the 
court,  resulting  In  a  decree  setting  aside  tbe 
temporary  Injunction  which  had  been  pre- 
viously granted,  and  a  dismissal  of  the  pe- 
tition.   Tbe  plaldtlffs  appealed. 

The  decisive  point  raised  by  tbe  plaintiffs' 
appeal  Is  whether  or  not  the  service  of  the 
original  process  In  tbe  action,  just  referred 
to,  was  sufficient  under  the  statute  (section 
662,  Rev.  St.  1899),  to  confer  jurisdiction  over 
the  person  of  tbe  defendants,  and  according 
to  the  ruling  of  the  Supreme  Court  in  Chris- 
tian V.  Williams,  111  Mo.  436,  20  S.  W.  96, 
it  was  not  The  judgment  so  rendered  was 
void. 

Tbe  action  of  tbe  trial  court  In  holding  it 
valid  cannot  be  upheld,  and  the  decree  will 
accordingly  be  reversed.    All  concur. 


HOUCK  et  al.  v.  PATTY  et  al. 

(Court  of  Appeals  at  St  Louis,  Mo.    March  17, 
1903.) 

KtJUITT  —  PLHADINO  —  DEPARTURE  —  TRES- 
PASS-CUTTING TIMBER— INJUNCTION— PAR- 
TIAL DEFENSES  —  CONVEYANCE  PENDINO 
SUIT  —  PAROL  EVIDENCE  —  FRAUDULENT 
DEEDS— EVIDENCE— CONSTITUTIONAL  LAW- 
REVIEW  BY  APPELLATE  COURT. 

1.  Where  a  petition  alleged  that  plaintiff  was 
the  owner  of  certain  timber  lands;  that  de^ 
fendants  were  wrongfully  cutting  timber  there- 
from; that  the  timber  constituted  the  prin- 
cipal value  of  the  laud;  and  that  if  defendants, 
who  were  insolvent,  were  not  enjoined,  plain- 
tiff would  be  deprived  of  the  timber  without 
any  adequate  remedy  at  law:  and  prayed  an 
inJunctioD— an  amended  petition,  alleging  the 
value  of 'the  timt)er  which  had  been  removed  to 
be  $500,  and  another  paragraph,  alleging  gen- 
erally that  plaintiff  had  been  damaged,  but  nei- 
ther stating  in  what  sum  nor  praying  judgment 
therefor,  was  not  subject  to  a  motion  to  strike, 
as  a  departure  from  the  original  petition. 

2.  In  an  action  to  restrain  defendants  from 
cutting  timber   on   land    alleged  to   belong   to 

Slaintiff,  an  answer  alleging  that  on  the  • 

ay  of  October,  1900,  plaintiffs  conveyed  to  a 
corporation  all  their  right,  title,  and  interest  to 
the  timber  growing  on  the  laud  described  was 
available  only  to  limit  the  scope  of  plaintiff's 
recovery  as  a  partial  defense. 

3.  In  a  suit  to  restrain  defendants  from  cut- 
ting timl>er  on  land  alleged  to  belong  to  plain- 
tiff, parol  evidence  that  since  the  institution  of 
the  suit  plaintiffs  had  conveyed  the  timber  to  a 
third  person  was  inadmissible  over  objection 
that  the  deed  was  the  best  evidence  thereof. 

4.  Where  swamp  lands  donated  to  the  state 
were  patented  to  a  connty,  and  conveyed  by  the 
grantee  through  mesne  couveyancea  to  plaintiff. 
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as  anthoplBed  by  Act  Gen.  Assem.  Oct.  26,  1857, 
an  objection  that  the  conveyance  from  the  coun- 
ty was  void  must  be  based  on  the  ground  that 
the  act  was  unconstitutional  and  therefore  is  not 
within  the  jurisdiction  of  the  court  of  appeals. 

5.  Where  swamp  lands  were  conveyed  by  a 
county,  to  which  they  were  patented  by  the 
state,  by  mesne  conveyances  to  plaintiff,  and 
plaintiff  had  been  in  actual  possession  of  a  part 
of  the  land  by  a  tenant  claiming  title  to  the 
whole,  her  title  thereby  acquired  was  superior 
to  a  title  acquired  by  virtue  of  an  execution 
sale  of  the  land  on  a  judgment  against  the 
county,  after  the  county  had  parted  with  its 
title. 

6.  Wliere,  in  a  suit  to  restrain  defendants 
from  cutting  timber  on  plaintiff's  land,  plain- 
tiff alleged  that  deeds  under  which  defendants 
claimed  were  shams,  and  manufactured  for  the 
purpose  of  defeating  criminal  prosecutions  for 
takmg  the  timber,  plaintiff  was  entitled  to  show 
snch  facts  at  the  trial  in  order  to  invalidate 
each  conveyances. 

Appeal  from  Circuit  Court,  Iron  County; 
Frank  R.  Dearlng,  Judge. 

Action  by  Mary  H.  O.  Houck  and  others 
against  John  Patty  and  others.  From  a  judg- 
ment In  favor  of  defendants,  plaintiffs  ap- 
peal.   Reversed. 

L.  R.  Thomason,  for  appellants.  H.  B. 
Shaw,  for  respondents. 

BLAND,  P.  J.  Omitting  caption,  the  pe- 
tition is  as  follows:  "Plaintiffs  state  that 
they  are  husband  and  wife,  and  further  state 
that  they  are  seised  and  possessed  In  fee  of, 
in,  and  to  the  following  described  land,  situ- 
ate in  Stoddard  county,  Mo.,  to  wit:  All  of 
section  twenty-four  (24);  all  of  section  twen- 
ty-five (25);  all  of  section  twenty-six  (26); 
all  of  section  twenty -seven  (27);  all  of  sec- 
tion twenty-nine  (29);  all  of  section  thirty- 
six  (36);  and  all  of  the  W.  %  of  section  thlr^ 
ty-four  (34);  and  all  of  the  B.  %  of  section 
thirty-one  (31);  the  N.  %  and  S.  W.  %  of 
secUon  No.  thirty-five  (35);  the  S.  %  of  the 
N.  B.  %,  and  the  S.  %  of  S.  B.  %,  and  the 
&  W.  %  and  the  W.  %  of  the  N.  W.  %, 
and  the  S.  B.  %,  of  the  N.  W.  %  of  section 
thfrty-three  (33);  also  the  E.  ^  of  the  S.  B.  %, 
and  the  S.  W.  %  of  the  S.  E.  %,  and  the  N. 
B.  %  of  section  twenty-three  (23);  and  all  In 
township  twenty-four  (24),  range  eleven  (11) 
east,  in  Stoddard  county,  Mo.  That  on  or 
about  the  10th  day  of  February,  1898",  the  de- 
fendants, and  other  persons  In  the  employ  of 
the  defendants  and  under  their  directions, 
and  whose  names  are  unknown  to  plaintiffs, 
did  threaten  to  unlawfully  enter  upon  the 
above-debcribed  land,  and  did,  by  themselves, 
their  agents,  servants,  and  employes,  whose 
names  are  unknown  to  plaintiffs,  enter  upon 
the  premises  described  alwve,  and  the  prop- 
erty of  the  plaintiffs  then  and  now,  and  have 
continuously  from  said  date  threatened  to  un- 
lawfully and  forcibly,  and  against  the  will 
of  plaintiffs,  to  cut  down  from  off  said  lands 
ties  and  timber  standing  and  growing  there- 
on, consisting  of  trees  of  great  number  and 
of  great  value,  and  to  remove  the  same  from 
off  said  land,  and  that  the  defendants,  their 
agents,  servants,  and  employes,  have,  ever 


since  the  10th  day  of  February,  1898,  and 
prior  to  that  day  and  date,  been  engaged  to 
unlawfully  entering  upon  the  described  lands 
of  the  plaintiffs,  and  have  continuously  from 
said  date  been  guilty  of  unlawfully  and  forci- 
bly, and  against  the  will  of  plaintiffs,  of  cut- 
ting down  upon  said  land  aforesaid  a  large 
number  of  valuable  trees  growing  and  stand- 
ing on  said  lands,  and  being  thereon  at  said 
times,  and  have  removed  and  are  about  to 
remove  the  trees  cut  and  severed  from  the 
said  land,  and  are  threatening  to  appropriate 
and  have  appropriated  the  same  to  their  own 
use  and  benefit  of  defendants.  That  the  de- 
fendants then  well  knew  and  still  know  that 
the  I'lalntlffs  are  the  legal  owners  of  the  said 
land,  and  defendants  then  knew  and  still 
know  that  they  did  not  have  then  and  they 
have  not  now  any  right,  title,  claim,  or  inter- 
est In  and  to  said  real  estate,  or  the  trees 
and  timber  thereon,  save  and  except  such  as 
they  have  manufactured  and  executed  among 
themselves,  or  caused  to  be  fraudulently 
made  and  manufactured  to  protect  them- 
selves from  being  criminally  prosecuted  for 
theft,  and  to  force  these  plaintiffs  to  prose- 
cute their  action  against  them  at  great  cost 
In  the  dvll  courts  of  this  state.  Plaintiffs 
further  .state  that  the  defendants,  by  the 
means  aforesaid,  are  still  carrying  on  the  tres- 
passes above  pleaded,  and  that  they  threat- 
en to  continue  the  same  in  the  manner  and 
by  the  means  aforesaid,  unless  restrained  by 
this  court.  Plaintiffs  state  that  said  real  es- 
tate is  principally  valuable  for  and  on  ac- 
count of  the  timber  and  trees,  which  have 
been  and  are  a  part  of  said  above-described 
real  estate;  that  the  timber  and  trees  now 
standing  on  said  lands  are  of  great  value, 
and  that  the  land  without  the  timber  vronld 
be  comparatively  valueless;  and  that  said 
plaintiffs  will  suffer  Irreparable  injury  to 
said  real  estate  at  the  hands  of  said  above- 
named  defendants  unless  they  are  each  re- 
strained from  cutting  and  removing  the  tim- 
ber and  trees  from  said  lands,  or  causing  the 
same  to  be  done  by  their  agents,  servants,  or 
employes,  or  those  under  them.  Plaintiffs 
further  state  that  the  defendants  are  whol- 
ly insolvent,  and  that  they  have  no  adequate 
remedy  at  law  by  an  action  for  damages, 
wherefore  the  plaintiffs  pray  that  the  de- 
■fendants  may  be  perpetually  enjoined  and  re- 
strained from  to  any  way  doing  and  per- 
forming and  continuing  any  of  the  acts 
above  charged  against  them,  and  that  they 
may  be  perpetually  enjotoed  and  restratoed 
from  entering  In  and  upon  the  above-de- 
scribed lands,  or  any  part  thereof,  for  the 
purpose  of  cutting  trees  or  timber,  or  re- 
moving the  same  therefrom,  or  from  caustog 
their  agents,  servants,  or  employSs  to  do  so, 
and  that  to  the  meantime  a  temporary  In- 
junction and  restraining  order  may  be  al- 
lowed by  some  court  having  Jurisdiction  to 
Issue  such  an  order  restraintog  the  defend- 
ants, and  each  of  them,  and  their  ag^ts, 
servants,  and  employes,  from  proceeding  to 
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do  or  carry  on  the  trespasses  and  wrongs 
heretofore  In  this  petition  set  forth  and  com- 
plained of,  until  the  flnal  order  of  the  circuit 
court  of  Stoddard  county,  Missoiu^,  or  tintU 
the  final  order  of  some  court  and  Judge  of  this 
state  having  Jurisdiction  to  pass  in  final  judg- 
ment on  this  petition  and  application.  And 
plaintiffs  further  pray  the  said  court  for  such 
further  order  as  may  be  Just  and  proper  In 
the  premises." 

Notice  that  the  plaintiffs  would  apply  to 
the  Judge  of  the  probate  court  for  a  tempo- 
rary restraining  order  on  February  21,  1896, 
was  duly  and  timely  served  on  defendants. 
On  the  day  named  In  the  notice  plaintiflFs 
presented  their  petition  and  Injunction  bond 
to  the  judge  of  the  probate  court  of  Stoddard 
county,  and  obtained  from  said  Judge  a  tem- 
porary order  restraining  the  defendants  from 
cutting  or  removing  timber  from  the  land  de- 
scribed In  the  petition.  At  the  March  term, 
1898,  of  the  Stoddard  county  circuit  court, 
defendants  filed  their  motion  to  dissolve  the 
injunction,  and  also  an  application  for  change 
of  venue  of  the  cause.  The  venue  was 
changed  to  the  Iron  county  circuit  court.  In 
April,  1901,  after  the  cause  had  reached  the 
latter  court,  plaintiffs  filed  an  amended  peti- 
tion Incorporating  a  new  paragraph,  wherein 
the  value  of  the  timber  that  had  been  remov- 
ed by  defendants  was  alleged  to  be  $500; 
and  in  another  paragraph  alleged  generally 
that  plaintiff  had  been  damaged,  but  did  not 
state  in  what  sum,  nor  pray  Judgment  for 
such  damages.  In  all  other  respects  the 
amended  petition  was  like  the  original,  and 
the  same  relief  was  prayed  for  in  both  peti- 
tions. Defendants  moved  to  strike  out  the 
amended  petition  on  the  ground  that  It  was 
a  departure  from  the  original  one.  The 
court  sustained  the  motion,  and  struck  out 
the  amended  petition. 

This  ruUng  of  the  court  is  assigned  as  er- 
ror. 

The  amended  petition  alleged  the  same 
trespass  upon  identically  the  same  land,  and 
asked  the  same  relief,  and  none  other.  The 
general  allegation  that  the  plaintiffs  were 
damaged,  without  stating  in  what  sum,  would 
not  auttiorlze  a  money  judgment  for  any 
amount.  Like  the  original,  the  amended  pe- 
tition is  In  one  count,  and  asks  only  for  equi- 
table relief.  There  was  no  departure.  We 
do  not  see,  however,  how  the  plaintiffs  were 
prejudiced  by  the  action  of  the  comrt  In  strik- 
ing out  the  amended  petition,  for  It  Is,  In 
sabstance,  the  same  aa  the  original,  and  re- 
quired the  same  evidence  to  sustain  It,  and 
no  more. 

Z.  The  answer  of  defendants  was  a  gen- 
eral denial  and  the  following  affirmative  al- 
legation:   "That  on  or  about  the day 

of  October,  1900,  the  said  Louis  H.  Houck 
and  Mary  H.  G.  Houck,  his  wife,  conveyed  to 
the  Standard  Oil  Well  Supply  Company,  a 
corporation,  all  their  right,  title,  and  inter- 
est In  and  to  the  timber  standing  and  grow- 
ing on  the  land  described  In  plaintiffs'  peti- 


tion." Plaintiffs  moved  to  strike  out  the  af- 
firmative defense,  on  the  ground,  principally, 
that  the  allegation  of  the  sale  of  timber  on 
the  land  by  plaintiffs  was  subsequent  to  the 
commencement  of  the  suit,  and  because  it 
was,  in  effect,  a  plea  of  defect  of  parties. 
The  court  overruled  the  motion.  This  ruling 
is  assigned  as  error  by  plaintiffs.  The  af- 
firmative part  of  the  answer.  If  true,  would 
not  defeat  plaintiffs'  right  to  recover.  It 
would  only  limit  the  extent  and  scope  of  their 
recovery.  For  this  purpose  the  answer  was 
available  as  a  partial  defense.  The,  lands 
claimed  by  plaintiff  are  known  as  "swamp 
lands,"  and  were  donated  to  the  state  of  Mis- 
souri, by  act  of  Congress,  September  28, 1830. 
The  lands  In  question  were  patented  to  Stod- 
dard county  by  the  state.  In  pursuance  of 
an  act  of  the  General  Assembly  approved  Oc- 
tober 26,  1857,  they  were  conveyed  by  Stod- 
dard county  to  the  Cape  Girardeau  &  Bloom- 
field  Macadamized  &  Gravel  Road  Company, 
a  corporation,  and  from  the  Cape  Girardeau, 
etc..  Road  Company  by  mesne  conveyances  to 
Mary  Houck,  who  acquired  title  June  20, 
1882.  The  evidence  tends  to  prove  that  there 
was  a  dwelling  house  on  one  section  of  the 
land,  which  had  been  occupied  by  tenants  of 
plaintiffs  for  the  past  20  years;  that  about 
20  acres-  of  said  land  were  In  cultivation; 
and  that  the  plaintiffs  had  paid  taxes  on  the 
land  since  Mrs.  Houck  acquired  title  there- 
to. The  evidence  Is  that  John  Patty,  one  of 
the  defendants,  by  himself  and  employSs, 
cut  and  sold  timber  from  the  land  for  several 
years  prior  to  the  commencement  of  the  suit, 
and  continued  to  cut  timber  therefrom  after 
the  temporary  Injunction  bad  been  Issued  and 
served;  that  John  Patty  claimed  a  part  of 
the  land,  and  had  bad  a  sawmill  on  it;  that 
the  timber  he  cut  was  white  and  read  oak, 
and  was  used  In  manufacturing  wagons; 
that  he  had  never  resided  on  the  land.  His 
claim  to  the  land  comes  through  the  other 
defendants  In  this  way:  On  September  17, 
1879,  the  sheriff  of  Stoddard  county  sold  13,- 
000  acres  of  swamp  land,  including  the  land 
described  In  plaintiff's  petition,  on  an  exe- 
cution Issued  on  a  judgment  which  had  been 
rendered  against  Stoddard  county.  At  this 
sale  John  Llles,  John  Miller,  and  David  Hicks 
were  the  purchasers,  and  received  a  sheriff's 
deed  for  the  land  bid  In.  Afterwards,  In 
1898,  Llles  conveyed  his  interest  In  one-third 
of  the  lands  to  W.  A.  Price,  L.  Stewart,  and 
C.  D.  Bailey.  Bailey,  Stewart,  and  Price  sub- 
sequently conveyed  the  S.  W.  %  and  S.  %  of 
N.  W.  M,  N.  W.  %  of  N.  W.  %.  S.  W.  %  of 
B.  E.  %,  of  section  30,  township  24,  range  11, 
to  defendant  John  Patty.  The  deed  from 
IJles  to  Price  and  others  expressed  a  con- 
sideration of  $2,500.  Plaintiffs  offered  to 
prove  that  the  consideration  was  fictitious, ' 
that  no  consideration  was  in  fact  paid,  and 
that  the  deed  was  a  mere  contrivance  to 
shelter  the  defendants  In  the  trespasses  they 
had  committed  and  intended  to  commit  on 
the  lands.    This  evidence  was  excluded  by 
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the  conrt.  Defendants  offered  parol  testimo- 
ny tending  to  show  that  since  the  institution 
of  the  suit  plaintiffs  had  conveyed  the  tim- 
ber on  the  lands  to  a  third  party.  Plaintiffs 
objected  to  this  evidence  on  the  ground  that, 
If  any  such  conveyance  had  been  made,  the 
deed  was  the  best  evidence  thereof.  The 
court  overruled  this  objection.  This  was  pal- 
pable error. 

The  Legislature  In  1857  (Laws  1857,  p.  268) 
authorized  the  county  of  Stoddard  to  convey 
the  lands  In  question  to  the  Cape  Girardeau, 
etc.,  Company,  and  It  seems,  from  what  we 
can  gather  from  the  abstracts,  the  county 
conveyed  the  lands,  in  pursuance  of  that  act, 
to  said  company.  Defendants  claimed  the 
conveyance  to  be  void.  If  void.  It  is  so  by 
reason  of  some  constitutional  Inhibition  on 
the  legislature  to  pass  the  act  of  1857.  If 
defendants  desired  to  raise  this  question, 
they  should  have  done  so  on  the  trial  by  way 
of  objection  to  the  deed  as  evidence,  or  in 
some  other  appropriate  manner,  and  pre- 
served their  objections  in  the  record,  had  the 
court  ruled  against  them,  and  thus  preserved 
the  constitutional  question,  and,  had  the  Judg- 
ment been  against  them,  talien  the  case  to 
the  Supreme  Court,  the  only  appellate  court 
In  the  state  vested  with  power  to  Interpret 
the  present  and  past  Constitutions  of  the 
state.  We  shall  not  consider  this  feature  of 
the  case,  but  will  accept  the  deed  as  valid. 

The  deed  being  valid,  Mrs.  Houctc  was  tm- 
questionably  the  owner  of  the  lands.  Her  ti- 
Qe  antedated  by  several  years  the  pretended 
title  set  up  by  the  defendants,  and,  as  the 
evidence  tends  to  show  she  had  been  In  ac- 
tual possession  of  a  part  of  the  land  by  her 
tenants,  claiming  titie  to  the  whole,  we  can 
see  no  obstacle  in  the  way  of  granting  the 
relief  prayed  for.  If  the  deeds  to  Bailey  and 
others  from  Llles  and  from  Bailey  and  others 
to  Patty  were  mere  contrivances  to  defeat 
criminal  prosecutions  for  taking  the  timber 
from  the  land,  then  these  deeds  would  fur- 
nish no  defense,  and  we  think  that  plaintiffs 
should  be  permitted  to  show,  if  they  can, 
that  these  conveyances  were  shams. 

The  court,  on  the  evidence,  rendered  Judg- 
ment for  the  defendants,  and  dismissed  plain- 
tiffs' bill,  from  which  action  of  the  court  the 
plaintiffs  duly  appealed.  For  the  reasons 
stated  herein,  we  think  this  Judgment  is  er- 
roneous. It  is  therefore  reversed,  and  the 
cause  remanded.    All  concur. 


CHICAGO  COTTAGE  OBOAN  CO.  T. 

STONE, 

(Supreme  Court  of  Arkansas.    March  21,  1903.) 

AGKNCY— CONTRACT— RATIFICATION— SUF- 
FICIENCY OF  BVIDBNCS. 

1.  Plaintiff  agreed  with  defendant's  conaigin- 
ment  agent  to  receive  and  sell  defendant's 
Koods,  and  at  the  same  time,  or  shortly  there- 
after, forwarded  through  the  agent  his  applica- 
tion for  the  agency  for  his  vianity,  which  ap- 
Slication  defendant  promptly  returned,  with  its 
isapproval,  to  the  agent,  but  he  failed  to  de- 


liver it  to  plaintiff  for  some  wecSct.  Except  by 
plaintiff's  unsupported  testimony.  It  was  not  ° 
shown  that  the  agent  had  authority  to  aiq>oint 
other  agents,  nor  that  he  acted  for  defendant 
in  forwarding  the  application.  Held,  that  the 
evidence  clearly  showed  that  defendant  had 
not  entered  into  a  contract  with  plaintiff  to  act 
as  its  agent. 

2.  It  further  appeared  that  during  the  time 
plaintiff  was  waiting  for  a  reply  to  his  applica- 
tion he  received  and  sold  some  goods,  took 
notes  payable  to  defendant  and  indorsed  them, 
and  made  out  a  report  of  his  doings;  but  thia 
It  was  not  shown  that  defendant  received 
Held,  that  there  was  no  evidence  to  establish 
an  agency  by  ratification  of  plaintiff's  acta. 

Appeal  from  Circuit  Court,  Washington 
County;  3.  A.  Rice,  Special  Jadge^ 

Action  by  W.  C.  Stone  against  the  Chicago 
Cottage  Organ  Ciompany.  Judgment  for 
plaintiff,  and  defendant  appeals.    ReTeraed. 

E.  B.  Wall,  for  appellant  Walker,  Walker 
&  Walker,  for  appellee. 

BUNN,  C.  J.  This  la  a  Boit  by  the  appel- 
lee, W.  C.  Stone,  against  the  appellant,  the 
Chicago  Cottage  Organ  Company  (now  the 
Cable  Company),  for  money  paid  out  at  its 
request,  for  its  use.  In  the  sum  of  $600,  to 
wit,  $200  for  freight  charges  on  goods,  $250 
to  assistant  salesman  as  salary,  $100  for  rent 
of  room,  and  some  other  small  items.  De- 
fendant answered,  denying  all  material  al- 
legations of  the  complaint  speciflcally. 

The  facts,  briefly  stated,  are  in  substance 
as  follows:  The  consignment  agent  of  the  de- 
fendant company  In  the  vicinity  of  Fayette- 
ville.  Ark.,  was  F.  S.  Trow,  between  whom 
and  the  appellee,  who  was  a  dealer  In  pianos 
and  other  musical  instruments  at  Fayette- 
vllle,  there  was  an  arrangement  of  some  kind 
made,  by  which  the  latter  was  engaged  to  sell 
the  goods  of  the  appellant  company,  to  be 
furnished  him  for  that  purpose;  and  subse- 
quently It  was  arranged  between  them  that 
Stone  was  to  make  application  to  the  com- 
pany at  Chicago,  through  Trow,  for  the  ap- 
pointment of  consignment  agent  In  the  Fay- 
etteville  locality.  Stone  made  his  applica- 
tion, and  sent  forward  the  same  through 
Trow;  and  In  due  time  the  company  respond- 
ed, through  Trow,  that  the  application  was 
rejected.  It  seems  that  Trow,  who  was  a 
traveling  man,  kept  this  refusal  some  we^s 
without  communicating  the  same  to  Stone, 
and  In  the  meantime  he  continued  to  have 
shipped  to  Stone  the  goods  for  sale;  and  It 
develops  that  the  latter  made  one  monthly 
report  of  goods  on  hand  to  the  company, 
which  was  required  of  such  dealers  to  make. 
Having  expended  the  sums  claimed  In  suit, 
the  contention  of  appellee  Is  that  the  com- 
pany first  delayed  so  long  In  communicating 
Its  refusal  to  him  that  he  was  Induced  to 
deal  in  the  matter  as  It  the  appointment 
would  certainly  be  made. 

The  evidence  in  this  case  shows.  In  brief, 
that  in  October,  1895,  one  F.  S.  Trow,  the 
consignment  agent  of  the  Chicago  Cottage 
Organ  Company,  came  to  the  place  of  busi- 
ness of  appellee,  W.  C.  Stone,  In  the  city  of 
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FayettevIIIe,  AA.,  and  entered  Into  an  agree- 
ment with  him  to  receive  and  sell  the  de- 
fendant company's  pianos  and  organs,  to  be 
placed  In  his  storerooms  for  that  purpose; 
that  then,  or  some  time  thereafter,  with  the 
assent  and  advice  of  Trow,  Stone,  on  one  of 
the  company's  blanks,  ased  for  that  purpose, 
made  out  an  application,  in  form,  to  be  ap- 
pointed the  company's  general  consig^iment 
agent  at  FayettevUle  and  vicinity,  and  this 
was  delivered  to  Trow  to  transmit  the  same 
to  the  company  for  its  approval.  It  appears, 
also,  that  promptly  on  receipt  of  the  same 
the  company  returned  the  same  to  Mr.  Trow 
with  Its  disapproval  Indorsed  thereon,  but 
that  Trow  did  not  communicate  the  response 
of  the  company  to  Stone  for  several  weeks. 
In  the  meantime  Stone  claims  to  have  trans- 
acted some  business  for  the  company  as  If 
upon  the  contract,  which  he  thought  would 
surely  be  made,  as  It  had  the  Indorsement  of 
the  company's  agent,  Mr.  Trow.  Among  oth- 
er things  he  did  during  this  period  of  time,  he 
made  report,  as  he  claims,  of  his  consign- 
ments and  disposal  of  the  goods  of  the  com- 
pany, and  exhibits,  as  Exhibit  B,  with  the 
evidence  In  the  case,  what  purports  to  be 
an  original  report,  dated  12th  January,  1896, 
signed,  "W.  C.  Stone,  Dealer,"  and  marked, 
"Sent  January  16,  1896,"  and  that  he  took 
notes  for  the  goods,  payable  to  the  company 
and  indorsed  by  himself,  and  also  some  in- 
dorsed by  himself  and  Trow. 

The  question  in  the  case  Is  whether  the 
company  was  liable  for  the  acts  of  Stone  as 
Its  agent.  It  Is  quite  clear  from  the  testi- 
mony, except  the  unsupported  statement  of 
Stone  as  to  what  Trow  told  him,  that  Trow 
bad  no  authority  to  appoint  agents;  and  this 
the  parties  acted  upon,  In  the  very  act  of 
forwarding  Stone's  application  for  approval 
by  the  company.  It  is  also  apparent  from 
the  evidence  that  in  forwarding  this  appli- 
cation to  the  company,  and  in  receiving  the 
response  to  the  same.  Trow  was  the  agent  of 
Stone,  as  this  was  not  a  duty  he  owed  to 
the  company.  It  follows  that  the  delay  In 
the  delivery  of  the  response  to  Stone  was 
the  faalt  of  lYow  as  such  agent  of  Stone,  and 
not  that  of  the  company,  and  In  so  far  there 
was  no  liability  to  Stone  on  the  part  of  the 
company.  But  it  Is  contended  by  Stone  that 
the  company  ratified  his  acts  as  Its  agent,  In 
that  it  shipped  him  goods,  and  he  disposed 
of  them,  making  report  of  the  same  to  the 
company,  and  it  raised  no  objection.  From 
all  that  appears  from  the  record  evidence. 
Trow**  name  figured  In  all  these  transac- 
tions, and  Stone's  acts  thus  Induced  could  as 
well  or  more  reasonably  be  attributed  to  a 
personal  arrangement  between  himself  and 
Trow,  than  to  anything  In  the  nature  of  a 
contract  of  agency  between  himself  and  the 
company.  In  fact,  there  Is  no  evidence  to 
the  effect  that  the  company  ever  received  the 
alleged  report;  and,  If  It  did,  it  is  shown  In 
evidence  by  the  plaintiff  himself  that  it 
shonld  have  been  kept  on  file  with  the  com- 


pany, and  yet  It  was  found  In  the  possession 
of  plaintiff,  without  explanation.  The  con- 
clusion is  inevitable  that  the  company,  if  It 
ever  received  such  report,  returned  it  with- 
out action  thereon.  Finally  these  alleged 
acts  and  doings  of  Stone  In  regard  to  the 
goods  and  the  disposal  of  the  same,  from  all 
that  appears  in  evidence,  were  not  Incon- 
sistent with  the  contention  of  the  defendant 
company  that  Stone  dealt  with  the  goods  in 
his  indlvldnal  character,  in  pursuance  of  an 
arrangement  between  himself  and  Trow,  and 
not  as  the  agent  of,  or  as  having  any  au- 
thority from,  the  company.  The  burden  of 
proof  was  on  the  plaintiff  to  show  that  the 
company  was  liable  to  him  for  the  sum 
claimed,  either  by  its  contract  with  him  as 
Its  agent,  or  by  subsequent  ratification  of  his 
acts.  There  was  certainly  no  contract  of  the 
kind  between  them.  On  the  contrary,  the 
proof  is  that  the  company  absolutely  and 
positively  refused  to  contract  with  him  as  Its 
agent.  And  there  Is  no  legal  evidence  to  es- 
tablish liability  by  ratification.  There  is  no 
evidence  to  sustain  the  verdict 
Reversed  and  remanded  for  new  trial. 


HEARD  et  al.  v.  THRASHER  et  al. 

(Supreme  Court  of  Texas.     April  6,  1903.) 

VBNDOR  AND  PURCHASER— MORTQAOH  DBBT— 

PAYMENT  BY  PURCHASER— DEDUCTION 

FROM  PURCHASE  PRICE. 

1.  Defendant  purchased  mortgaged  land, 
agieeing  to  pay  certain  purchase-money  notes 
given  by  the  vendor  if  the  vendor  should  cause 
the  mortgage  to  be  paid.  If  defendant  wai 
compelled  to  pay  any  part  of  the  mortgage 
debt,  such  part  was  to  be  deducted  from  the 
amount  of  toe  notes.  The  mortgage  debt  was 
also  secured  by  a  trust  deed  on  other  realty, 
which  was  sold  to  pay  the  debt,  and  purchased 
by  defendant  at  a  price  insufflcient  to  pay  all 
the  mortgage  debt.  Held,  that  defendant  was 
entitled  to  a  deduction  from  the  notes  assumed 
by  him,  equal  only  to  the  difference  between 
the  price  of  the  property  sold  under  the  deed 
of  trust  and  the  amount  of  the  mortgage  debt, 
and  was  not  entitled  to  a  deduction  for  taxes 
paid  on  the  land  purchased  at  the  trustee's 
sale,  or  for  attorney's  tees  for  examination  of 
the  title  to  that  land,  or  money  expended  for 
repairs  thereon. 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District. 

Action  by  W.  S.  Heard  and  others  against 
Hugh  Thrasher  and  others.  Judgment  for 
defendants  was  affirmed  by  Court  of  Civil 
Appeals  (71  S.  W.  803),  and  plaintiffs  bring 
error.     Reversed. 

Prendergast  &  Sanford  and  0.  V.  Blrk- 
head,  for  plaintiffs  in  error.  Richard  I.  Mun- 
roti,  for  defendants  In  error. 

BROWN,  J.  J.  S.  Hall  was  the  owner  of 
150  acres  of  land  of  the  S.  P.  Wilson  survey, 
in  McLennan  county,  described  in  plaintiffs' 
petition,  which  land  was  Incumbered  by  a 
mortgage  given  by  J.  I.  Moore  to  secure  a 
note  for  $1,000  then  held  by  Minnie  Adams. 
Hall  did  not  assume  that  note,  but  Moore 
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executed  to  Hall  a  deed  of  trust  upon  a 
place  in  Waco  known  as  the  "Sink  Place," 
to  secure  the  said  Hall  against  the  en- 
forcement of  the  $1,000  note  upon  the  land 
conveyed  to  him  by  Moore.  On  the  1st  day 
of  November,  1897,  J.  S.  Hall  conveyed  the 
land  to  Hugh  Thrasher,  and,  to  secure  a  part 
of  the  purchase  money,  Thrasher  executed  to 
Hall  two  notes  of  that  date;  one  for  $200, 
which  contained  this  statement:  "This  note 
is  collectible  only  when  the  $1,000  due  and 
owing  by  J.  I.  Moore  against  said  land  shall 
bfr  paid  by  said  Moore  or  some  one  for  him." 
The  other  note  was  for  $300.  Hall  trans- 
ferred to  Thrasher  a  deed  of  trust  given  to 
him  by  Moore  on  the  Sink  place,  and  Hall 
and  Thrasher  entered  into  a  written  agree- 
ment which  recited  the  sale  of  the  land  by 
Hall  to  Thrasher,  the  execution  of  the  two 
notes,  and  the  transfer  of  the  deed  of  trust  on 
the  Sink  place,  as  well  as  the  existence  of  the 
prior  mortgage  before  mentioned,  and  provid- 
ed as  follows:  "If  Moore  paid  or  caused  to  be 
paid  said  $1,000  without  expense  to  Thrasher, 
he  was  then  to  pay  said  $200  and  $300  notes; 
but,  should  Moore  fail  or  refuse  and  Thrash- 
er be  put  to  any  expense  to  protect  himself, 
such  expense  to  be  deducted  from  the  said 
$200  and  $300  notes,  and  he  pay  Hall  only 
the  balance  thereon."  Hall  had  released  to 
Moore  the  deed  of  trust  given  to  secure  the 
payment  of  the  $1,000  note  on  the  19th  day  of 
February,  1897,  which  release  was  duly  re- 
corded at  once.  J.  I.  Moore  did  not  pay  the 
$1,000  note,  but  renewed  the  same  from  time 
to  time,  and  it  was  extended  by. the  owner 
thereof  upon  a  valuable  consideration  paid 
by  Moore.  On  February  19,  1897,  J.  I.  Moore 
executed  to  Ben  Alexander,  as  trustee,  a  deed 
of  trust  conveying  to  him  the  Sink  place, 
for  the  purpose  of  securing  Mrs.  Adams  and 
Frazler  against  the  said  $1,000  note.  The 
deed  empowered  the  trustee  to  sell  the  land 
in  case  Moore  failed  to  pay  the  money. 
Moore  having  failed  to  pay  the  $1,000,  and 
demand  being  made  for  the  sale  of  the  prop- 
erty by  Minnie  Adams,  the  owner  of  the 
note,  the  trustee  advertised  and  sold  the 
Sink  place  in  accordance  with  the  terms  of 
the  said  deed  of  trust,  which  was  purchased 
by  Hugh  Thrasher  for  the  sum  of  $775.  The 
Sink  place  was  worth  at  least  $1,200  at  the 
time  Thrasher  purchased  it.  The  $200  note 
was  paid,  except  the  sum  of  $75,  and  the  two 
notes  belonged  to  the  plaintiffs  in  error  at 
the  time  the  suit  was  brought. 

This  suit  was  instituted  against  Hugh 
Thrasher  as  maker,  and  Hall  as  indorser,  of 
tlie  two  notes,  and  to  enforce  the  vendor's 
lien  upon,  the  150  acres  in  the  S.  P.  Wilson 
survey.  Thrasher  pleaded  the  facts  before 
stated,  and  that  be  bad  been  compelled  to  pay 
for  bis  protection  a  sum  greater  than  that 
which  was  due  upon  the  said  notes,  where- 
fore he  claimed  that  nothing  remained  due 
thereon.  Thrasher  testified  that  on  the  3d 
day  of  July,  1900,  he  paid  to  Mrs.  Adams 
$1,119  in  satisfaction  of  the  note  for  $1,000, 


and  that  he  afterwards  paid  $18.45  taxes  on 
the  Sink  place,  $3.45  for  repairs  made  on  the 
property  since  he  bought  it,  and  $10  to  an  at- 
torney for  examining  the  title  to  fbe  prop 
erty.  There  were  still  due  and  unpaid  for 
city  taxes  on  the  Sink  place  the  following 
sums.  For  1896,  $27.25,  and  $5.50  costs;  for 
1897,  $29.25.  That  the  taxes  were  not  as- 
sessed for  the  years  1898  and  1899.  but  the 
taxes  for  each  year  would  be  $15.90,  and 
for  1900,  $15.96.  All  of  the  $200  was  paid, 
except  $75  of  the  principal,  of  which  Hall 
transferred  $45  to  O.  W.  Hathaway,  retain- 
ing $30  thereof.  Hall  transferred  $235  of 
the  principal  of  the  $300  note  to  W.  S.  Heard, 
and  the  remainder,  $C5,  to  J.  G.  Birkhead. 
It  was  agreed  between  Hall  and  his  several 
assignees  that  any  claim  of  Thrasher  for 
expenses  should  be  first  taken  out  of  tbe 
$200  note,  and,  if  not  satisfied,  then  out  of 
Birkhead's  interest  in  the  $300  note,  before 
the  interest  of  Heard  should  be  so  appropri- 
ated. The  case  was  tried  without  a  ]ury  be- 
fore the  Judge,  who  held  that  Thrasher  had 
incurred  expenses  more  than  equal  to  tbe 
balance  due  on  the  notes,  and  gave  Judgment 
for  Thrasher. 

The  trial  court  erred  in  its  judgment  by 
allowing  the  defendant  Thrasher,  as  set-off 
against  the  notes  sued  on,  the  sum  paid  by 
him  for  taxes  which  accrued  against  tbe 
property  before  his  purchase,  and  for  taxes 
which  had  not  been  paid  by  Thrasher,  as 
well  as  for  the  attorney's  fee  paid  by  Thrash- 
er for  tbe  examination  of  the  title  to  the  Sink 
place,  and  the  amount  paid  for  repairs  naade 
by  him  upon  the  said  place  after  bis  par- 
chase.  Thrasher  stands  in  the  same  atti- 
tude as  if  another  person  had  purchased  tbe 
property  and  had  paid  the  sum  of  $775  to 
Mrs.  Adams,  Thrasher  paying  tbe  balance 
on  the  note.  The  taxes,  attorney's  fee,  and 
repairs  were  not,  in  any  sense,  within  the 
terms  of  the  contract,  which  allowed  Thrash- 
er such  sum  as  he  might  be  compelled  to  pay 
to  protect  his  land  against  the  $1,000  note. 
Tbe  only  sum  that  he  paid  for  that  purpose 
was  the  Imlance  remaining  unpaid  upon  that 
note  after  tbe  price  of  the  Sink  place  was 
credited  upon  it  Deducting  $775  from  tbe 
amount,  $1,119,  paid  by  Thrasher  on  July  3, 
1900,  there  would  remain  $344,  which  Thrash- 
er had  the  right  to  have  credited  upon  the 
two  notes.  Of  the  principal  of  tbe  two  notes 
given  for  the  purchase  money  of  the  150 
acres  of  land,  there  remained  unpaid  $375, 
witli  Interest  from  the  Ist  day  of  November. 
1897,  to  the  3d  day  of  July,  1900— say  $473.19. 
Deduct  the  $344  paid  to  Mrs.  Adams,  and 
there  remained,  on  July  3, 1900,  $129.18,  bal- 
ance upon  said  notes. 

Since  the  testimony  of  Tbrasher  establistaea 
all  the  facts  necessary  to  enter  judgment  In 
this  case,  this  court  will  reverse  the  Judg- 
ment herein,  and  render  such  Judgment  as  tbe 
district  court  should  have  rendered. 

It  is  alleged  by  tbe  plaintiffs  that  by  agree- 
ment among  themselves,  as  the  holders  of 
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the  said  notea,  and  Hall,  any  snm  which 
Thrasher  might  be  entitled  to  as  a  set-off 
Btaoold  be  first  taken  out  of  the  $200  note, 
and,  U  that  should  not  be  sufficient,  then  the 
balance  should  be  taken  out  of  the  Interest  of 
J.  C.  Blrkhead,  before  the  interest  of  W.  8. 
Heard  could  be  appropriated  for  that  purpose. 
It  la  undisputed  that  the  notes  were  given 
for  a  part  of  the  purchase  money  of  the  land 
described  In  the  plaintiffs'  petition. 

It  la  therefore  ordered  tliat  the  Judgments 
of  the  district  court  and  of  the  Court  of  CItII 
Appeals  be,  and  the  same  are  hereby,  re- 
versed, and  Judgment  is  entered  that  the 
plaintiffs  recover  of  Hugh  Thrasher  and  J. 
&  Hall  the  sum  of  $129.19,  witb  10  per  cent 
Interest  from  the  3d  day  of  July,  1900,  to  \h\B 
date,  and  10  per  cent  thereon  for  attorney's 
feeo.  It  Is  also  ordered  that  the  vendor's 
Hen  of  Hie  said  notes  be  foreclosed  upon  the 
land  described  In  plaintiffs'  petition,  and  that 
the  clerk  of  the  district  court  of  McIiCnnan 
coonty  issoe  an  order' of  sale  to  the  proper 
officer,  directing  him  to  sell  said  land  as  un- 
der execution,  and  that  after  paying  the  costs 
of  court  and  the  cost  of  executing  the  writ 
he  shall  pay  out  of  the  balance,  if  any,  the 
amount  of  this  Judgment  and  interest  to 
W.  8.  Heard,  paying  witatever  may  remain 
to  the  defendant  Hugh  Thrasher.  It  la  fur- 
ther ordered  that  the  plaintiffs  in  error  re- 
cover from  the  defendants  in  error,  Hugh 
Thrasher  and  J.  8.  Hall,  all  costs  In  all  of 
the  courts. 


SALTER  V.  STATB. 

(Ooort  of  Criminal  Appeals  of  Texas.    March 
26,  1903.) 

CRDdNAIi  lAW  —  UN1.AWFULLT  PRACTICINQ 
lUDICINK  —  INDICTMBNT  NOT  NBQATIVINO 
■XCBPTIONS  IN  STATUTE. 

1.  An  indictment  for  anlawfuUv  practicing 
medicine  contrary  to  act  approved  Febroary  22, 
1901  (Acts  27th  Leg.  1901,  S§  8.  13,  pp.  14, 
15),  which  fails  to  show  that  the  defendant 
was  not  within  the  exceptions  contained  in  the 
act,  is  defective. 

Appeal  from  Clay  County  Court;  Jas.  F. 
Carter,  Judge. 

J.  H.  Salter  was  convicted  of  unlawfully 
practicing  medicine,  and  appeals.    Reversed. 

W.  T.  Allen,  for  appellant  Howard  Mar- 
tin, Asst  Atty.  Oen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
unlawfully  practicing  medicine,  and  his  pun- 
ishment assessed  at  a  fine  of  $50. 

The  charging  part  of  the  indictment  Is  as 
follows:  "That  J.  M.  Salter,  on  one  hundred 
successive  days  thereafter,  and  on  or  about 
the  1st  day  of  April,  A.  D.  1902,  and  anterior 
to  the  presentment  of  this  indictmeut  In  the 
coimtT  and   state  aforesaid,    did  then   and 

f  L  Sm  Ftajdclana  and  Surgeon*.  voL  tt,  C«nt 
Diet*. 


there  unlawfully  practice  for  pay  as  a  regu- 
lar practitioner  of  medicine,  and  as  such 
practitioner  did  visit  and  prescribe  for  ten 
patients,  without  having  obtained  or  receiv- 
ed a  certificate  from  the  board  of  medical  ex- 
aminers for  the  state  of  Texas,  or  the  board 
of  eclectic  medical  examiners  for  the  state  of 
Texas,  or  the  board  of  homeopathic  medical 
examiners  of  the  state  of  Texas,  and  without 
having  such  certificate  recorded  as  required  by 
law;  and  that  said  defendant  had  recorded  in 
said  county  of  Clay  a  diploma  since  January  1, 
1901,"  etc.  Appellant  filed  a  motion  to  quash 
the  Indictment  because  it  does  not  allege  that 
defendant  was  not  practicing  medicine  in  the 
state  of  Texas  prior  to  January  1,  18S5,  and 
said  indictment  does  not  allege  that  defend- 
ant began  the  practice  of  medicine  after  Jan- 
uary 1,  1885,  and  had  not  complied  with  the 
laws  of  this  state  regulating  the  practice  of 
medldne  In  force  prior  to  the  passage  of  the 
act  approved  February  22,  1901.  Section  8, 
p.  14,  of  the  Acts  of  the  27th  Legislature, 
1901,  provides:  "From  and  after  the  pas- 
sage of  this  amendment  it  shall  be  unlawful 
for  any  person  to  practice  medicine,  surgery 
or  obstetrics  in  this  state,  except:  (1)  All 
those  who  were  practicing  medicine  in  Texas 
prior  to  January  1st,  1885;  (2)  all  those  who 
began  the  practice  of  medldne  In  this  state 
after  the  above  date  who  have  complied  with 
the  laws  of  this  state  regulating  the  prac- 
tice of  medicine.  In  force  prior  to  the  passage 
of  this  act;"  and  all  other  exceptions  In  sec- 
tion 8  except  the  fifth.  Section  13,  p.  15,  of 
said  act,  contains  the  provision  "that  this 
act  does  not  apply  to  persons  treating  diseas- 
es who  do  not  prescribe  or  give  drugs  or 
medicine."  These,  being  exceptions  In  the 
act  itself,  become  part  and  parcel  of  the  of- 
fense, and  must  be  negatived  before  there 
can  be  a  valid  Indictment  under  this  statute. 
Therefore  we  hold  tliat  appellant's  motion  to 
quash  the  indictment  should  have  been  sus- 
tained. 

The  Judgment  Is  accordingly  reversed,  and 
the  prosecution  ordered  dismissed. 


DOULTON  V.  STATR 

<Conrt  of  Criminal  Appeals  of  Texas.    March 
25,  1903.) 

CRIMINAL  LAW— MISCONDUCT  OF  JURT— FAIlr 

URH  OF  DEFENDANT  TO  TESTIFY 

—DISCUSSION. 

1.  Where  affldavita  show  that,  after  the  Jury 
in  a  criminal  prosecution  had  retired,  and  be- 
fore they  had  agreed  on  a  verdict,  they  dis- 
cussed the  failure  of  defendant  to  testify,  their 
verdict  of  guilty  will  be  set  aside,  notwith- 
standing affidavits  of  the  jurors  stating  that 
the  discussion  did  not  Influence  their  conclusion. 

Appeal  from  District  Court,  Delta  County; 
H.  C.  Connor,  Judge. 

H.  J.  Doulton  was  convicted  of  false 
swearing,  and  appeals.    Reversed. 
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L.  li.  Wood,  Ed.  H.  Bennett,  and  Holmes  & 
Sharp,  for  appellant  Howard  Martin,  Asst 
Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  conTict- 
ed  of  false  swearing,  and  his  punishment  as- 
sessed at  confinement  In  the  penitentiary  for 
a  term  of  two  years. 

Appellant  made  a  motion  to  quash  the  In- 
dictment on  various  grounds.  We  have  ex- 
amined the  indictment,  and.  In  onr  opinion, 
the  grounds  are  not  well  taken.  The  ex- 
planatory averments  In  the  latter  portion  of 
the  indictment  sufSciently  show  the  meaning 
of  the  Instrument  set  out  to  which  the  al- 
leged false  oath  was  made.  However,  the 
Judgment  must  be  reversed  because  of  the 
misconduct  of  the  Jury.  The  affidavits  show 
that  the  failure  of  defendant  to  testify  was 
discussed  in  their  retirement,  and  before  they 
had  agreed  on  a  verdict.  It  Is  true  the  Ju- 
rors all  swear  that  the  discussion  did  not  in- 
fluence them,  but  the  question  came  up  in  a 
way  that  suggested  they  considered  his  fail- 
ure to  testify  as  a  matter  of  importance.  A 
new  trial  should  have  been  granted  on  this 
account  Buesslng  v.  State  (Tex.  Cr.  App.) 
03  S.  W.  818;  Tate  ▼.  State  (Tex.  Cr.  App.) 
42  S.  W.  596;  Wilson  v.  State  (Tex.  Cr.  App.) 
46  S.  W.  251;  Thorpe  v.  State  .(Tex.  Or.  App.) 
60  a.  W.  383. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 


OTIBINB  T.  STATE. 

(Ooart  of  Criminal  Appeals  of  Texas.     March 

25,  1003.) 

GRAND  JURY— DISQUALIFICATIOK  OF  MBM- 
BBRS— MOTION  TO  QUASH  INDICTMENT— DIS- 
QUALIFICATION OF  TRIAL  JURORS— WAIVER 
—MOTION  FOR  NEW  TRIAL— REFUSAL  OF 
CONTINUANCE  —  REVIEW  —  BILL  OF  EXCEP- 
TIONS—ASSAULT WITH  INTENT  TO  MURDER 
— AQQRAVATED  ASSAULT- INSTRUCTIONS. 

1.  The  constitutional  amendment  adopted  in 
November,  1802,  requiring  the  payment  of  poll 
taxes  before  the  Ist  of  February,  not  having  a 
retroactive  effect  an  indictment  returned  Jan- 
uary 15,  1903.  is  not  invalid  because  some  mem- 
bers of  the  grand  jury  had  not  then  paid  their 
poll  taxes. 

2.  The  question  of  the  disqnaliflcation  of 
grand  jurors  cannot  be  raised  on  a  motion  to 
quash  an  indictment. 

S.  The  disqualification  of  trial  Jurors  Is  waiv- 
ed where  It  is  not  taken  advantage  of  nntil  mo- 
tion for  a  new  trial. 

4.  The  refusal  of  a  continuance  cannot  be  re- 
viewed where  a  proper  bill  of  exception*  has 
not  been  reserved. 

5.  In  a  prosecution  for  assault  with  intent 
to  murder,  it  appeared  that  accused  fired  but 
one  shot  at  close  range;  there  being  nothing 
to  prevent  him  from  hitting  the  prosecuting 
witness.  Accused  denied  that  he  fired  at  tbi 
witness.  Held,  that  it  was  error  to  fail  to 
charge  on  aggravated  assault 

Appeal  from  District  Court  Montague 
County;  D.  E.  Barrett,  Judge. 

Will  Onblne  was  convicted  of  assault  with 
Intent  to  murder,  and  appeals.    Beversed. 

V 1.  S«e  Indlctmant  and  Information,  vol.  27,  Cent 
Dls.  I  48L 


Fooshe  &  March  and  W.  B.  Jameson,  for 
appellant  Howard  Martin,  Asst  At^.  Gen., 
for  the  State. 

DA\1DSON,  P.  3.    Conviction  of  assanlt 

with  intent  to  murder. 

Motion  was  made  to  qnash  the  Indictment 
because  the  grand  Jury  presenting  It  was  an 
Illegal  body,  by  reason  of  the  fact  that  sev- 
eral of  its  members  had  not  paid  tbelr  poll 
taxes  before  the  Ist  of  January,  1903.  In 
regard  to  the  date  of  the  payment  of  the  poll 
tax,  the  amendment  to  the  C!onstltutlon  fixes 
the  time  as  the  Ist  of  February,  and  not  the 
Ist  of  January.  This  Indictment  was  pre- 
sented on  January  15th.  There  was  still  16 
days  of  January  in  which  the  grand  Jurors 
could  pay  tbelr  poll  tax,  conceding  it  was 
necessary  under  existing  legal  conditions. 
This  amendment  to  the  Constitution  was 
adopted  at-  the  election  in  November  last 
and  has  no  retroactive  effect  So  It  could 
not  operate  to  prohibit  citizens  from  voting 
at  elections  occurring  prior  to  Febrnary  1. 
1903.  But  In  no  event  was  the  motion  to 
quash  well  taken.  The  disqualification  of 
grand  Jurors  cannot  be  raised  on  motion  to 
quash.  Doss  v.  State,  28  Tex.  App.  506.  13 
a  W.  788;  Lienbnrger  v.  State  (Tex.  Cr. 
App.)  21  S.  W.  603;  Seed  v.  State,  1  Tex. 
App.  1;  Hudson  v.  State,  40  Tex.  12.  So, 
from  any  standpoint  It  wonid  not  constttnte 
a  cause  for  challenge  or  ground  of  motion  to 
quash. 

It  is  also  contended  that  some  of  the  Ju- 
rors who  tried  him  were  disqualified  because 
they  had  not  paid  their  poll  tax,  as  required 
by  the  recently  adopted  constitutional  amend- 
ment This  question,  however,  is  raised  on 
motion  for  new  trial,  and  comes  too  late. 
Sutton  v.  State,  81  Tex.  (3r,  B.  297,  20  S.  W. 
664;  Leeper  v.  State,  29  Tex.  App.  63,  14 
S.  W.  398;  Lane  v.  State,  29  Tex.  App.  310. 
15  S.  W.  827;  Loggins  v.  State,  12  Tex.  App. 
66.  The  amendment  as  to  voters  does  not 
apply  to  petit  Jurors,  for  reasons  above  Indi- 
cated, onder  existing  legal  status. 

The  refusal  of  the  court  to  grant  the  con- 
tinuance will  not  be  revised,  because  proper 
bill  of  exceptions  was  not  reserved. 

In  the  motion  for  new  trial  it  Is  urged  that 
the  court  should  have  charged  on  ai;gravated 
assault  and  battery.  It  is  a  very  serious 
and  doubtful  question,  under  the  facts,  if 
appellant  did  shoot  at  Tally,  whether  he  In- 
tended to  kill.  The  firing  at  Tally  is  denied 
by  appellant  Appellant  fired  the  shot  at 
close  range,  and  there  was  but  one  shot  fired 
at  Tally.  There  was  nothing  to  prevent  ap- 
pellant from  shooting  him.  There  was  no 
interference  of  any  sort  It  was  a  serious 
question,  bearing  directly  on  the  Intent  of 
appellant  and  tended  strongly  to  show  that 
the  specific  Intent  to  kill  was  wanting. 

We  are  of  opinion  that  a  charge  on  aggra- 
vated assault  should  have  been  given,  and, 
because  It  was  not  the  Judgment  la  reversed, 
and  the  cause  remanded. 
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EDDI80N  T.  8TATB. 

(Court  of  Oriminal  Appeals  of  Texas.     March 

25,  1903.) 

INDICTMENT— ERRONEOUS     DBSIONATION     OF 

ACCUSED— EFFECT— MOTION  TO  QUASH— 

SUGGESTION  OF  TRUE  NAME. 

1.  It  is  not  a  variance  in  an  indictment,  sub- 
jecting It  to  a  motion  to  quasli,  that,  after 
properly  designatins  accnaed  as  "B.  D.  B.,"  in 
a  latter  clause  it  refers  to  him  u  th«  "said 
R.  H.  El" 

2.  A  motion  to  qnash  an  indictment  becanse 
erroneously  designating-  accused,  is  properly 
OTermled  where  his  true  name  is  not  saggested 
thereifi. 

Appeal  from  District  Conrt,  Hill  Oonnty; 
A  P.  McKlonon,  Special  Judge. 

R.  H.  Eddison  was  convicted  of  theft  from 
the  person,  and  appeals.    Affirmed. 

Howard  Martin,  Asst  Atty.  Oen.,  for  the 
State. 

DAVIDSON.  P.  J.  CionTlctlon  for  theft 
from  the  person,  three  years  In  the  peniten- 
tiary being  assessed  as  the  penalty. 

The  record  is  without  statement  of  facts 
or  bin  of  exceptions.  Among  other  things, 
appellant  moved  to  quash  the  Indictment  be- 
cause of  the  discrepancy  in  alleging  the  name 
of  the  accused.  In  the  first  part  of  the  In- 
dictment his  name  is  set  ont  as  "R.  D.  Eddi- 
son." In  the  latter  clause  of  the  Indictment 
It  cbarges  the  appropriation  by  the  "said  R. 
H.  Eddison."  The  court  properly  refused  to 
•nstain  the  motion  to  quash  upon  this  ground. 
Tbe  name  having  once  been  properly  set  out, 
the  sabseqncnt  reference  to  it  by  using  the 
word  "said"  sufficiently  designates  the  name 
as  set  out  In  the  first  instance.  It  Is  not  a 
Tarlance  that  In  latter  clause  of  the  indict- 
ment the  middle  initial  is  different  from  that 
originally  set  oat.  Besides,  If  appellant  was 
not  satisfied  with  tbe  name  given  bim.  It  was 
bis  duty  to  suggest  to  the  court  one  more 
satisfactory. 

The  Judgment  Is  affirmed. 


ALLEN  T.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.     March 

26.  1903.) 

INTOXICATINO  LIQUORS-PROSECUTION  FOR 
ILLEGAL  SALB-EVIDENCE-ADMISSIBILITT. 
1.  On  a  prosecution  for  selling  liquor  on  Sun- 
day, it  was  error  to  admit  evidence  that  de- 
fendant had  made  sales  on  other  Sundays  after 
the  sale  charged  in  the  indictment. 

Appeal  from  Dallas  Cotmty  Court;  Ed  S. 
Lauderdale,  Judge. 

W.  D.  Allen  was  convicted  of  selling  liquor 
on  Sonday,  and  appeals.    Reversed. 

Robt  A  John,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
▼loladng  the  Sunday  law,  and  fined  |20. 

The  first  bill  of  exceptions  complains  that 
while  appellant  was  on  the  stand,  testifying 


in  his  own  behalf,  and  after  he  had  denied 
the  facts  upon  which  the  prosecution  Is  pred- 
icated, state's  counsel,  on  cross-examination, 
asked  appellant  If  since  the  23d  of  June, 
1901  (the  (late  alleged  In  the  Indictment),  he 
had  not  kept  his  saloon  open  for  business, 
and  had  not  sold  stuff  to  different  parties. 
To  which  api)ellant  objected  for  the  reason 
that  what  he  did  since  the  indictment  would 
not  be  relevant  evidence  in  the  case  on  trial 
against  him,  and  could  not  possibly  throw 
any  light  on  his  guilt  or  innocence.  Where- 
upon the  court  overruled  said  objections,  and 
stated  that  it  made  no  difference  whether  It 
was  before  or  after.  Appellant  stated,  after 
the  objections  were  overruled,  that  since  said 
indictment  he  had  sold  on  Sunday,  or,  in 
other  words,  violated  the  law.  for  which  be 
was  on  trial.  Appellant's  counsel  also  ob- 
jected to  the  prosecuting  attorney  asking  de- 
fendant the  following  questions:  "You  are 
not  too  good  to  violate  the  Sunday  law,  are 
you,  and  yon  don't  claim  you  are  not  guilty 
because  you  are  too  good?"  Appellant  ob- 
jected because  irrelevant,  illegal,  hurtful, 
highly  prejudicial  to  defendant,  and  had  its 
birth  in  a  Aeaite  upon  the  pai-t  of  counsel 
for  the  state  In  an  attempt  to  belittle  defend- 
ant, and  arouse  in  the  minds  of  the  Jury  a 
prejudice  against  him.  To  this  bill  the  trial 
court  appends  this  explanation:  "June  10, 
1902.  This  bill  presented  to  me  late  in  after- 
noon of  last  day  it  could  be  filed,  and  is  dis- 
approved because  It  is  Incorrect  Attorney 
for  state  did  ask  defendant  if  his  saloon  had 
not  often  before  and  since  June  23,  1901, 
been  oi>en  for  traffic  on  Sunday,  and  defend- 
ant's attorney  objected,  and  objection  was 
overruled;  and  defendant  answered  that  it 
had  been  open  at  other  times  on  Sunday. 
And  attorney  for  state  did  ask  other  ques- 
tions mentioned  in  bill,  and  defendant's  ob- 
jection was  overruled.  And  court  did  use 
substantially  the  language  used  in  the  bill." 
As  we  understand  this  qualification.  It  prac- 
tically concedes  appellant's  contention  as 
stated  In  the  bill,  and  under  the  following 
cases  the  testimony  would  be  admissible: 
Lynn  v.  State  (Tex.  Cr.  App.)  22  S.  W.  878; 
Dickey  v.  State  (Tex.  Cr.  App.)  66  S.  W.  627. 
However,  in  Freedman  v.  State  (Tex.  O. 
App.)  38  S.  W.  003,  and  Long  v.  State,  39 
Tex.  Cr.  R.  587,  40  S.  W.  821,  we  held  that 
evidence  of  other  crimes  than  tbe  one  on 
trial  is  not  admissible  unless  they  form  part 
of  the  res  gestae,  or  serve  to  identify  the  of- 
fense or  connect  the  accused  therewith.  In 
Denton  v.  State,  00  S.  W.  670,  1  Tex.  Ct 
Rep.  567,  separate  and  distinct  crimes  were 
held  hiadmlsslble  on  the  trial  of  accused  for 
the  crime  charged  in  the  indictment.  We  do 
not  think  the  evidence  above  detailed  was 
admissible.  It  was  no  part  of  a  system,  nor 
did  It  show  system  in  tbe  commission  of  the 
offense;  and  the  fact  that  appellant  may  have 
sold  the  whisky  on  other  Sundays  than  the 
one  charged  In  tbe  indictment  would  be  no 
evidence  of  the  fact  that  he  sold  on  tbe  day 
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alleged  In  tbe  indictment  The  decisions 
above  cited,  In  bo  far  as  they  hold  to  the  con- 
trary, are  overruled. 

For  the  error  discussed,  tbe  Judgment  Is  re- 
versed, and  tbe  cause  remanded. 

HENDERSON,  J.  I  agree  with  the  major- 
ity of  the  court  In  the  disposition  of  the  case, 
on  tbe  ground  that  the  coiurt  should  not  have 
permitted  evidence  of  subsequent  offenses. 
See  Smith  v.  State  (Tex.  Or.  App.)  68  S.  W. 
995;  Ball  v.  State  (decided  at  present  term) 
72  S.  W.  384.  It  was  not  necessary  to  dis- 
cuss or  overrule  Olements  v.  State  (Tex.  Or. 
App.)  84  S.  W.  111.  I  believe  It  was  compe- 
tent on  cross-examination  to  ask  the  defend- 
ant bow  he  regarded  the  Sunday  law.  Le- 
vlne  T.  State,  85  Tex.  Or.  R.  647,  84  S.  W. 
968. 


NELSON  et  al.  v.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.     March 

25,  1903.) 

BAIL  BOND-SIONATITIIS!— NBCESSITT— FORFm- 
TURB— PLBA— EVIDENCB. 

1.  A  plea  of  non  est  factum  is  not  necessary 
in  scire  facias  on  a  forfeited  bail  bond,  where 
tile  bond  is  not  signed  at  alL 

2.  A  ball  bond  not  itself  signed  by  the  parties 
thereto  is  absolutely  void,  and  tbe  fact  that 
they  have  signed  an  affidavit  which  follows  the 
place  where  tbey  should  have  signed  the  bond, 
and  which  refers  to  the  bond  as  having  been 
signed  by  them,  is  insufficient. 

S.  In  scire  facias  on  a  forfeited  bail  bond,  it 
is  essential  that  the  judgment  nisi  be  introdu- 
ced in  evidence. 

Appeal  from  Dallas  County  Court;  Ed  S. 
Lauderdale,  Judge. 

Scire  facias  by  the  state  against  Walter 
Nelson  and  others.  Judgment  against  de- 
fendants, and  they  appeal.    Reversed. 

Hndson  &  Hudson,  for  appellants.  How- 
ard Martin,  Asat.  Atty  Oen.,  for  the  State. 

HENDERSON,  J.  This  Is  a  scire  facias 
case  on  a  forfeited  ball  bond,  and  appellants 
Insist  the  Judgment  should  be  reversed  be- 
cause they  allege  said  bond  is  not  signed. 
Tbe  bond  set  forth  in  the  record  is  in  tbe 
usual  form  of  ball  bonds.  There  is  a  place 
for  signatures  at  the  bottom  of  tbe  bond,  but 
no  signatures  appear  here,  either  of  tbe  prin- 
cipal or  sureties.  Following  this  is  the  ap- 
proval of  the  sheriff,  and  then  follows  this 
affidavit:  "•  •  *  This  day  personally  ap- 
peared    and  whose  names  are 

signed  as  sureties  on  the  above  I>ond,  after 
being  duly  sworn,  deposes  and  say,  each  for 
bimself  separately,  that  they  are  each  of 
them  worth  in  property  snbject  under  the 
law  to  execution,  tbe  amount  for  which  they 
each  render  themselves  liable  as  sureties  on 
said  bond,  over  and  above  all  their  separate 
liablUtles."  This  affidavit  is  signed  by  "Wal- 
ter Nelson.  J.  A.  Hill.  D.  0.  McCord.  Jr," 
There  is  no  plea  of  non  est  factum  to  said 
txmdi  and  It  Iuib  been  held  that,  before  the 


question  as  to  tbe  signatures  of  tbe  principal 
and  sureties  on  said  twnd  can  be  raised,  there 
must  be  a  plea  of  non  est  factum,  as  in  dvll 
cases.  Holt  v.  State,  20  Tex.  App.  271.  How- 
ever, we  take  it  that  tills  plea  is  required 
only  where  the  bond  is  signed  somewhere, 
not  where  no  signature  at  all  appears  to  tbe 
bond.  It  has  been  held  in  a  number  of  cases 
that  if  the  parties— principal  and  sureties — 
sign  tbe  bond,  if  not  at  the  end,  wbere  it  is 
proper  to  be  signed,  but  in  the  middle,  or  to 
any  portion  of  the  bond,  intending  that  tbe 
same  shall  be  their  signatures  thereto,  this 
is  sufficient  Fulshear  v.  Bandon,  18  Tex. 
275,  70  Am.  Dec.  281;  Price  v.  State,  12  Tex. 
App.  235;  Taylor  v.  State,  16  Tex.  App.  514. 
In  this  particular  case  the  parties  do  not  ap- 
pear to  have  signed  the  bond  either  at  tbe 
bottom  thereof,  or  in  the  body  of  the  bond. 
So  that  here  there  is  in  fact  no  signature  to 
the  bond,  but  a  signature  merely  to  tbe  affi- 
davit reciting  the  fact  and  referring  to  their 
signature  to  the  bond.  We  hold  tbe  signa- 
tures to  tbe  affidavit  were  insufficient  to  bind 
the  parties. 

Appellants  also  Insist  that  this  cause  should 
be  reversed  because  tbe  statement  of  facts 
fails  to  show  that  Judgment  nisi  was  Intro- 
duced in  evidence.  TMs  has  been  held  to  be 
essential.  Houston  v.  State,  13  Tex.  App. 
560;  McWhorter  v.  State,  14  Tex.  App.  239; 
Hester  v.  State,  15  Tex.  App.  418;  Baker  v. 
State,  21  Tex.  App.  350.  17  S.  W.  256.  We 
have  examined  the  transcript  carefully,  and 
the  statement  of  facts  fails  to  show  that  tbe 
Judgment  nisi  was  introduced  In  evidence. 

For  the  errors  discussed,  tbe  Judgment 
must  be  reversed,  and  the  cause  remanded. 


GORDON  V.  STATE 

(Court  of  Criminal  Appeals  of  Texas.     Mardi 

18,  1903.) 

LOCAL  opnoN-onriNO  prescriptions. 

1.  Under  Pen.  Code  1895,  art  406,  not  pro- 
hibiting the  giving  of  prescriptions  in  local  op- 
tion territory,  other  than  counties,  justice  pre- 
cincts, cities,  and  towns,  it  is  not  an  offense  to 
give  prescriptions  in  local  option  territory  con- 
sisting of  a  school  district 

Appeal  from  Parker  County  Court;  D.  M. 
Alexander,  Judge. 

Dr.  W.  F.  Gordon  appeals  from  a  convic- 
tion.   Reversed. 

Martin  &  Martin,  for  appellant  Bobt  A. 
John,  Asst.  Atty.  G^n.,  (or  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  giving  a  prescription  in  Springtown 
school  district  No.  3,  after  local  option  had 
been  put  in  operation  in  said  school  dis- 
trict 

Motion  was  made  to  quash  the  indictment 
— among  other  reasons,  because  article  406, 
Pen.  Code  1805,  under  which  the  lidictment 
was  framed,  does  not  prohibit  and  punish 
tbe  giving  of  prescriptions  in  local  option  ter- 
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litoiy,  other  tbsn  conntlea,  justice  prectncta, 
cities,  and  towns.  An  Inspection  of  said  ar- 
ticle sustains  this  contention.  The  Legisla- 
ture has  not  prohibited  the  g^iying  of  prescrip- 
tions In  local  option  territory,  other  than 
those  mentioned  in  said  article,  and  until  this 
has  been  done  there  can  be  no  offense.  Arti- 
cles 3,  6,  Pen.  Code  1895. 

Because  there  is  no  law  creating  the  of- 
fense for  which  appellant  was  convicted, 
and  none  denouncing  the  punishment  ngninst 
the  matter  set  up  in  the  indictment,  the  mo- 
tion to  quash  should  have  been  sustained; 
and  the  Jud^nnent  is  here  reversed,  and  the 
prosecution  dismissed. 

HENDERSON,  J.,  absent 


BARNETT  t.  STATU. 

(Court  of  Criminal  Appeals  of  Texas.     March 

25.  1903.) 

RAFB— BVIDENCE— 70RMBR   0F7BNSBS. 

1.  On  a  trial  for  rape  on  a  girl  under  the  a^e 

of   consent,    the   testimony   of    the   prosecutrix 

was  of  a  positive  character,  and  the  defendant 

was   proved    to    have   confessed    to   the    icter- 

conrse.      Held,    that   proof   of    prior   rapes    on 

prosecuting  witness  was  inadmissible. 

Appeal  from  District  Court,  Johnson  Coun- 
ty; W.  Poindexter,  Judge. 

A  J.  Barnett  was  convicted  of  rape,  and 
appeals.    Reversed. 

F.  E.  Johnson  and  J.  B.  Warren,  for  appel- 
lant Mason  Cleveland,  Co.  Atty.,  and  How- 
ard Martin,  Asst  Atty.  Qen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  rape  on  his  stepdaughter,  a  girl  under  the 
age  of  15  years,  and  his  punishment  assessed 
•t  conflnement  in  the  penitentiary  for  a  term 
of  10  years. 

The  rape  was  alleged  to  have  been  commit- 
ted on  Ruthie  Walker  on  or  about  the  16th 
day  of  March,  1902,  with  her  consent  The 
prosecution  snd  conviction  were  had  on  a  rape, 
wtilcb  the  testimony  for  the  state  showed 
was  committed  on  or  about  the  16th  day  of 
March.  During  the  trial,  and  while  the  tes- 
timony was  being  developed,  the  state  in- 
troduced a  numl>er  of  other  rapes  shown  to 
have  been  committed  by  appellant  on  prose- 
cutrix; the  first  rape  having  been  committed 
some  4  years  before,  when  prosecutrix  was 
only  9  years  of  age.  The  details  of  this  of- 
fense were  gone  into,  and  it  was  shown  to 
have  been  done  by  force,  against  the  will  and 
consent  of  prosecutrix.  This  was  followed 
by  a  number  of  other  rapes  and  cruel  treat- 
ment on  the  part  of  appellant  toward  prose- 
cutrix, the  details  of  some  of  which  were 
gone  Into.  Appellant  objected  to  all  this  tes- 
timony on  the  ground  that  it  was  not  con- 
aected  with  the  rape  In  question,  and  did  not 
tend  to  solve  any  Issue  in  the  case,  but  mere- 
ly served  the  purpose  of  prejudicing  the  jury 
against  lilm.     In  Hamilton's  Case,  36  Tex. 


Cr.  R.  372,  87  8.  W.  431,  this  character  of 

testimony  was  held  admissible  under  the 
facts  of  that  case,  and  that  case  appears  to 
have  been  subsequently  followed.  Manning 
V.  State  (Cr.  App.)  65  S.  W.  920,  8  Tex.  Ct 
Rep.  566;  Cooksey  v.  State  (Tex.  Cr.  App.) 
58  S.  W.  103.  Without  discussing  the  rele- 
vancy of  the  testimony  under  the  peculiar 
facts  of  said  cases,  so  far  as  they  conflict  with 
the  principle  here  announced  they  are  over- 
ruled, and  we  here  hold  that  in  a  case  ot 
rape,  where  the  prosecutrix  is  under  the 
age  of  consent,  such  tes^pony  is  only  ad- 
missible where  it  tends  >4o  90! ve  some  dis- 
puted fact  or  issue  In  the  case.  In  other 
words,  we  can  see  no  difference,  in  the  in- 
troduction of  testimony  as  to  other  offenses, 
between  a  case  of  rape  and  any  other  crim- 
inal charge.  Indeed,  the  reason  of  the  rule 
excluding  such  testimony  would  appear  to 
be  stronger  in  a  rape  case  than  in  any  other 
character  of  offense,  inasmuch  as  evidence  of 
such  extraneous  crimes  is  more  calculated  to 
Inflame  the  minds  of  the  jury  In  a  rape  case 
than  in  any  other.  With  regard  to  the  ad- 
mission of  extraneous  crimes  in  evidence, 
the  rule  is  stated  thus  in  the  authorities:  "If 
the  evidence  tends  to  establish  the  res  gestae, 
or  to  prove  a  relative  or  competent  fact  or 
circumstance  connecting  defendant  with  the 
crime  charged,  or  to  explain  the  intent  of  de- 
fendant in  connection  with  the  property  he 
Is  charged  with  stealing,  or  to  make  out  his 
guilt  by  circumstances.  It  Is  competent  for 
the  state  to  adduce  evidence  of  such  extrane- 
ous Primes."  Kelley  v.  State,  31  Tex.  Cr.  R. 
211,  20  S.  W.  365,  and  authorities  there  cited. 
We  would  be  understood  as  holding  that  in 
a  trial  of  a  case  of  rape,  where  prosecutrix 
is  under  the  age  of  consent  testimony  of 
former  acts  of  intercourse  between  the  par- 
ties is  not  admissible,  unless  it  has  some  un- 
mistakable bearing  on  the*  case,  and  tends 
to  solve  some  issue  presented  by  the  state 
or  made  by  defendant  We  have  examined 
the  facts  of  this  case,  and,  in  our  opinion, 
the  admitted  testimony  has  no  particular 
bearing  on  any  issue  in  the  case.  The  evi- 
dence of  the  prosecutrix  as  to  the  offense  al- 
leged to  have  been  committed  on  the  16th  of 
March,  1902,  was  of  a  positive  character. 
And  we  understand,  also,  that  it  was  proven 
by  the  state  that  appellant  confessed  to  this 
act  of  carnal  intercourse  with  prosecutrix. 
Of  course,  appellant  entered  the  plea  of  not 
guilty,  and  this  brought  in  issue  the  truth  of 
her  testimony,  in  contradiction  of  the  testi- 
mony of  pppellant;  but  proof  of  prior  of- 
fenses between  the  same  parties  would  l>e 
no  more  admissible  here,  in  order  to  show  the 
likelihood  that  the  alleged  offense  was  com- 
mitted, than,  in  a  case  where  a  party  is  on 
trial  for  the  theft  of  a  horse,  it  could  be 
shown  that  he  previously  stole  another  horse 
from  the  same  party.  We  would  not  be  un- 
derstood as  holding  that  the  relationship  be- 
tween the  parties  could  not  be  shown,  or 
that  evidence  Indicating  a  domination  and 
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control  of  the  will  of  prosecutilx  by  appel- 
lant miglit  not,  under  certain  drcnmertances, 
be  adduced.  But  there  Is  nothing  In  this  case 
to  suggest  any  reason  for  departing  from 
the  rule;  that  Is,  tbat  extraneous  offenses 
should  not  be  introduced  in  the  trial  of  a 
case,  unless  such  testimony  is  pertinent  and 
relevant  as  tending  to  shed  light  upon  or 
solve  some  disputed  Issue.  In  the  absence  of 
such  showing,  the  admitted  testimony  could 
serve  bnt  one  purpose;  that  is,  to  inflame  the 
minds  of  the  Jury  against  appellant,  and  en- 
bance  his  punishment,  and  so  prove  hurtful 
to  him.  The  testimony  In  this  case  of  other 
offenses  of  like  character  between  the  same 
parties,  and  the  details  thereof,  should  not 
have  been  admitted.  We  also  bold.  In  this 
same  connection,  tbat  the  testimony  showing 
assaults  and  batteries  by  appellant  on  prose- 
cutrix some  time  prior  to  the  alleged  offense 
was  not  admissible. 

Appellant  complains  that  the  court  reject- 
ed certain  testimony  offered  by  him  as  indi- 
cating a'  conspiracy  on  the  part  of  his  wife 
and  others  of  the  family  to  send  him  to  the 
penitentiary.  It  does  not  occur  to  us  that 
the  rejected  testimony  tended  to  show  tbis, 
and  the  court  did  not  err  in  refusing  to  ad- 
mit it 

There  are  other  assignments,  bat  we  do 
not  deem  It  necessary  to  pass  upon  them. 
The  Judgrment  Is  reversed,  and  the  cause 
remanded. 


STANLEY  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Mardt 

26,  1903.) 

CRIMINAL  LAW— BVIDBNCB  — OPINION  — WIT- 
NESSES —  CROSS-EXAMINATION  —  IMPEACH- 
MENT-APPEAL— OBJECTIONS  TO  EVIDBNCB— 
BILL  OF  EXCEPTIONS— REQUISITES. 

1.  In  a  prosecution  for  abortion,  evidence 
that  deceased  stated  to  witness,  prior  to  her 
death,  in  defendant's  presence,  that  it  was  the 
cotton-Toot  tea  tbat  caused  her  abortion,  was 
inadmissible  as  a  conclusion. 

2.  The  exclusion  of  a  qnestion,  asked  of  a 
state's  witness  on  cross-examination,  as  to 
whether  witness,  with  her  husband,  had  talked 
with  the  county  attorney  in  the  county  jail,  of- 
fered for  the  purpose  of  impeachinx  the  wit- 
ness, and  showing  an  agreement  with  the  coun- 
ty attorney  to  dismiss  a  prosecution  against  the 
hnsband  for  perjury  in  consideration  of  wit- 
ness' testifying  in  behalf  of  the  state,  cannot 
be  held  error  where  the  bill  of  exceptions  does 
not  show  what  the  purport  of  the  conversation 
was,  or  that  the  dismissal  of  such  prosecution 
would  have  resulted  from  the  witness'  testi- 
mony. 

Appeal  from  District  Court,  Blanco  Coun- 
ty; Clarence  Martin,  Judge. 

W.  F.  Stanley  was  convicted  of  abortion, 
and  he  appeals.    Reversed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Conviction  for  abor- 
tion; two  years  in  the  penitentiary  assessed 
as  the  penalty. 

The  witoen  Pehl  was  permitted  to  testify 


"tbat  deceased,  Clementba  Stanley,  atated  be- 
fore hw  death,  in  the  presence  of  himself 
and  of  defendant,  that  it  was  the  cotton-root 
tea  that  had  caused  her  abortion."  Objec- 
tion was  urged  on  the  ground  that  it  was  ir- 
relevant, immaterial,  and  Incompetent  to 
prove  or  tend  to  prove  that  fact,  and  was 
bnt  a  conclusion  of  said  Clementha  Stanley, 
and  was  injurious  and  prejudicial  to  defend- 
ant Tbe  court  appends  this  qnaliflcatlon: 
"Tbat  said  statement  was  made  while  at  her 
bedside,  and  while  he  was  attending  her,  and 
heard  all  that  deceased  said;  saying  fnrtber, 
'I  told  you  all  you  would  kill  me  when  you 
gave  it  to  me.'  "  This  was  but  the  conclusion 
or  opinion  of  the  witness  that  cotton-root  tea 
was  tbe  cause  of  tbe  abortion.  She  could 
not  have  given  this  opinion  had  she  been  up- 
on the  witness  stand,  and  her  hearsay  state- 
ment of  opinion  could  not  be  introduced.  In 
Navarro  v.  State,  24  Tex.  App.  378,  6  S.  W. 
542  (which  was  a  case  of  abortion,  alleged  to 
have  been  produced  by  the  husband  upon  tbe 
wife),  tbe  wife  was  permitted  to  testify,  in 
effect  that  appellant,  in  a  fit  of  jealousy, 
had  kicked  her  on  the  abdomen,  accompany- 
ing the  act  with  words,  etc.;  tbat  nine  days 
subsequently  she  gave  birth  to  a  still-born 
child,  its  skull  being  crushed  or  mashed  In 
three  pieces;  and  after  the  lapse  of  another 
nine  days  another  was  bom,  and  that  de- 
composition had  BO  far  set  In  that  its  sex  was 
not  distinguishable.  She  was  further  per- 
mitted to  testify,  over  objection,  that  the 
abortion  was  the  result  of  the  kick  described. 
The  court  reversed  tbe  Judgment  because  of 
tbe  admission  of  this  testimony,  and  In  doing 
so  said:  "It  is  sometimes  difficult  to  fix  thi 
point  at  which  the  competency  of  a  nonex 
pert  witness  to  assign  a  certain  cause  to  a 
named  result  ends.  Assuredly,  if  one  re- 
ceive a  blow  which  leaves  an  immediate 
marked  Impress  that  is  appreciable  by  tbe 
sense  of  him  who  receives  It  or  that  is  in  a 
like  manner  made  sensible  to  bystanders, 
neither  the  injured  party  nor  the  onlooker  ° 
need  be  an  expert  to  qualify  him  to  testify 
that  the  injury  received  was  the  result  of  the 
blow  given.  But  when  a  claimed  result  be- 
comes so  remote  that  conclusion  and  dednc- 
tion  are  necessary  to  connect  it  with  a  cause, 
then  the  nonexpert  witness  may  only  state 
physical  facts  and  symptoms  experienced, 
leaving  the  conclusion  from  them  to  the  Jury 
trying  the  cause.  We  are  of  opinion  tbat  tbe 
testimony  was  inadmissible,  it  coming  within 
the  last-named  class,  and  the  witness  not 
having  been  qualified  as  an  expert."  See,  al- 
so, Poyner  v.  State,  40  Tex.  Cr.  B.  640,  51 
8.  W.  376.  Hence  we  say.  If  Clementba 
Stanley  could  not  have  testified  as  a  witness 
to  the  conclusion,  then  ber  hearsay  conclu- 
sion or  opinion  could  not  be  used. 

There  are  several  bills  of  exception  re- 
served to  other  rulings  of  tbe  court,  some  of 
which  we  deem  unnecessary  to  notice.  The 
third  bill  was  reserved  to  the  refusal  of  tbe 
court  to  permit  defendant  to  ask  Julia  Febl. 
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state's  witness,  on  cross-examination,  whetb^ 
er  It  was  not  trae  that  said  witness,  with 
her  husband,  Joe  Pehl,  also  a  witness  for  the 
state,  had  talked  with  the  county  attorney  In 
the  county  jail,  it  having  been  offered  for  the 
purpose  of  Impeaching  the  witness;  and,  fur- 
ther to  show  that  said  witness  was  testify- 
ing In  behalf  of  the  state  under  agreement 
and  In  the  hope  that  the  prosecution  on  a 
chargiti  of  perjury  against  her  husband  might 
and  would  in  that  event  be  dismissed.  It 
will  be  noticed,  as  stated  In  the  qualification 
of  the  Judge,  that  the  question  was  very  gen- 
eral, and  only  Inquired  as  to  whether  a  con- 
versation occurred  between  the  parties  and 
the  county  attorney  at  the  jail.  The  court 
states  in  this  qualification  "that  counsel  were 
informed  they  could  ask  witness  as  to  any 
conversation  had  with  any  person  at  any 
time  or  place,  but  that  the  general  question, 
TDW  yon  talk  with  the  county  attorney V 
would  be  excluded."  Of  course,  If  Pehl  had 
an  agreement  with  the  county  attorney  that 
the  perjnry  case  would  be  dismissed  against 
him  In  case  he  testified  against  appellant, 
that  fact  could  be  proved.  But  the  bill  does 
not  show  what  the  purport  of  the  conversa- 
tion was,  nor  that  this  would  have  been  the 
result  The  facts  are  not  stated,  but  simply 
that  he  asked  the  question.  Pehl  being  a' 
Witness  for  the  state,  it  was  permissible  to 
attack  him,  by  showing  that  he  had  entered 
Into  an  agreement  with  the  state  to  rid  him- 
self of  the  pendbig  prosecution  against  him- 
self. 

We  have  examined  the  other  bills,  and  do 
not  believe  they  present  any  error. 

Because  of  the  admission  of  the  testimony 
of  the  witness  Pehl  as  to  the  statement  of 
Clementha  Stanley,  the  judgment  Is  reversed, 
and  the  cause  remanded. 


SMITH  V.  STATH. 

(Conrt  of  Criminal  Appeals  of  Texas.    March 
26,  1903.) 

RAPBJ— EVIDBNCB-REPBATBD  OFFENSES— TES- 
TIMONY OF  ACCUSED— USB  ON  RBTRIAlr- 
STENOORAFBBR'S  MINUTBS— AQB  OF  CON- 
SENT —  PROOF  BY  PHYSICIAN'S  BOOKS  — 
KNOWLEDGE  OF  DEFENDANT— CRIMINAL  IN- 
TENT—MITIGATION— INTENDED  MARRIAQB— 
ACCOMPLICE  TESTIMONY. 

1.  Id  a  prosecntion  for  rape,  evidence  of  acts 
of  intercourse  committed  with  the  prosecutrix 
Ktibsequent  to  the  offense  alleKed  in  the  indict- 
ment IS  inadmissible  in  corroboration,  or  to  con- 
vict accused  on  general  principles. 

2.  Where  accused  has  been  sworn  on  trial  as 
a  witness  in  his  own  l)ehalf,  his  testimony  can 
be  ased  by  the  state  on  a  retrial,  although  ac- 
cuwed  does  not  testify  on  snch  trial. 

3.  Id  a  criminal  prosecution,  it  is  competent 
to  prove  on  a  retrial  facts  testified  to  on  the 
former  trial,  by  the  stenographer's  notes  taken 
at  snch  former  trial. 

4.  In  a  prosecntion  (or  rape,  a  book  of  orig- 
inal entry,  kept  by  a  family  physician,  found  in 
the  possession  of  the  physician's  son  after  his 
father's  death,  stating  the  date  and  fees  char- 

1 1  8m  Criminal  Law.  vol.  14,  CenL  Dig.  {  U3». 
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ged  by  the  physician  for  the  delivery  of  prose- 
cutrix, was  admissible  on  the  issue  of  her  age. 

6.  In  a  prosecntion  for  rape,  evidence  that 
prosecutrix  a  mother  kept  in  the  house  with  her 
an  unchaste  woman  was  inadmissible. 

6.  It  is  no  defense  to  a  prosecntion  for  rape 
on  a  child  under  the  age  of  consent  that  defend- 
ant believed  her  to  be  over  such  age. 

7.  An  instruction  that,  to  constitute  the  crime 
of  rape,  it  was  necessair  that  defendant  had 
the  criminal  intent  to  violate  the  '  law  and  to 
commit  the  crime  of  rape,  was  properly  refused. 

8.  It  is  no  defense  or  mitigation  of  the  crime 
of  rape  that  accused  intended  to  procure  a  di- 
vorce from  his  wife  and  marry  prosecutrix. 

9.  In  a  prosecution  for  rape,  it  was  error  to 
admit  a  conversation  relative  to  marriage,  had 
between  prosecutrix  and  defendant  subsequent 
to  the  commission  of  the  alleged  crime. 

10.  Prosecutrix,  under  the  age  of  consent,  who 
consents  to  intercourse,  is  not  an  accomplice  to 
the  crime  of  rape. 

Appeal  from  District  Court,  Falls  County; 
Sam  R.  Scott,  Judge. 

Jack  Smith  was  convicted  of  rape,  and  ap- 
peals.   Reversed. 

Rice  &  Bartlett,  for  appellant  Robt  A. 
John,  Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
rape,  and  his  punishment  assessed  at  confine- 
ment In  the  penitentiary  for  a  term  of  37 
years.  Upon  a  former  appeal  the  judgment 
was  reversed,  and,  for  a  statement  of  the 
facts,  see  Smith  v.  State,  68  S.  W.  995. 

The  first  bill  of  exceptions  complains  of  the 
following  matter:  Over  the  objections  of  the 
defendant,  the  state  was  permitted  to  prove 
by  Elma  Walker,  prosecutrix,  the  following: 
"I  left  home  because  defendant  asked  me, 
while  my  mother  was  gone,  if  I  would  leave 
home  with  him,  and  I  told  him  I  would. 
There  was  a  gate  close  to  our  house,  and  he 
told  me  If  he  motioned  to  me  to  go  to  the 
gate.  It  meant  for  me  to  go  at  night  and  he 
would  come  for  me  and  we  would  go  off. 
The  evening  of  the  day  I  left  home  he  was 
up  at  the  store,  and  I  motioned  to  him  If  I 
must  go  to  the  gate,  and  he  said  'Yes';  and 
after  that  he  wrote  me  a  note,  and  sent  it  to 
the  bouse  by  a  colored  man,  but  the  colored 
man  didn't  get  to  give  it  to  me.  And  so 
I  went  down  to  the  gate  that  night  after  my 
mother  and  father  had  gone  to  bed,  and 
when  I  got  there  no  one  was  there.  While 
I  was  at  the  gate  a  negro  passed  along  the 
road,  and  I  asked  him  If  defendant  was  up 
at  the  store,  and  he  said  he  was.  I  told  bim 
to  tell  defendant  to  come  down  there.  De- 
fendant afterwards  came,  and  I  told  him 
that  I  had  left  home.  .He  says,  'Well,  come 
on,  and  we  will  go  down  the  road  a  piece  and 
wait  for  Curt  York  and  Mr.  Fuller.'  We  did 
not  stay  at  this  gate  any  time  after  defend- 
ant came  to  me,  but  went  from  there  to  an- 
other gate,  north  of  town,  and  stayed  there 
until  close  to  daylight  In  the  morning.  He 
had  intercourse  with  me  one  time  that  night. 
From  there  we  went  down  to  old  Aunt  LIna 
Coleman's,  a  negro  woman  living  in  this 
county,  and  stayed  there  about  five;  days.  I 
left  there  with  defendant  and  George  Fuller. 
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While  at  Llna  Coleman's,  defendant  had  In- 
tercouree  with  me  one  time.  I  knew  George 
Fuller  by  sight  at  the  time  we  went  to  Llna 
Coleman's.  I  had  seen  him  pass  our  house 
several  times.  Before  I  left  home  the  de- 
fendant had  not  said  anything  to  me  about 
George  Fuller.  Before  I  left  home,  defend- 
ant told  me  that  we  could  wait  until  he  got 
a  divorce  from  his  wife,  and  then  he  and  I 
would  marry.  These  acts  of  intercourse  oc- 
curred at  the  section  house  and  in  the  woods 
and  at  Una  Coleman's,  all  in  Falls  county. 
At  the  time  I  was  fourteen  years  of  age.  I 
consented  to  these  acts  of  intercourse."  "To 
all  of  which  evidence  defendant  objected  be- 
cause it  appeared  that  said  transactions  were 
subsequent  to  the  alleged  ofTense  in  the  in- 
dictment, and  could  and  did  not  tend  to  eluci- 
date same  or  throw  any  light  thereon,  and 
was  calculated  to  prejudice  the  minds  of  the 
Jury  against  defendant,  and  was  irrelevant 
and  Immaterial  to  any  issue  In  the  case, 
either  collateral  or  direct"  It  Is  not  per- 
missible to  prove  independent  and  distinct 
crimes  to  the  one  on  trial,  unless  they  form 
part  of  a  system  or  part  of  the  res  gestae,  or 
to  Identify  the  accused.  Proof  of  such  other 
crimes  Is  not  admissible,  except  as  stated, 
under  the  rules  of  evidence  In  this  state,  and 
the  court  was  In  error  In  so  holding.  And 
In  so  far  as  the  cases  of  Hamilton  v.  State, 
36  Tex.  Cr.  R.  372,  37  S.  W.  431;  Callison  v. 
State,  37  Tex.  Cr.  R.  216,  39  S.  W.  300; 
Hanks  v.  State  (Tex.  Cr.  App.)  38  S.  W.  173; 
Cooksey  v.  State  (Tex.  Cr.  App.)  58  S.  W. 
103— announce  a  contrary  rule,  the  same  are 
hereby  overruled. 

The  ninth  bill  of  exceptions  complains 
"that,  after  the  testimony  was  all  in,  the 
state  made  its  election  on  which  act  It  would 
rely  upon  for  a  conviction,  and  did  elect  to 
ask  a  conviction  for  the  alleged  acts  of  carnal 
Intercourse  at  the  section  house  before  the 
prosecutrix  left  home;  that  after  prosecutrix 
left  home  she  was  permitted  by  the  court  to 
testify  as  set  out  in  the  above  bill  as  to  other 
acts  of  Intercourse  with  defendant,  and  con- 
versations and  conduct  with  him,  and  after 
such  election  the -court  failed  and  refused  to 
Instruct  the  jury  to  disregard  and  not  consid- 
er the  testimony  of  prosecutrix  as  to  such 
subsequent  acta  and  transactions."  The  court 
should  have  Instructed  the  Jury  to  disregard 
this  testimony,  since,  as  stated  above,  the  tes- 
timony was  not  admissible  for  any  purpose. 
However,  we  are  apprised  of  the  fact  that 
we  held  In  Hamilton  v.  State,  36  Tex.  Cr.  R. 
372,  37  S.  W.  431,  Cooksey  v.  State,  58  S.  W. 
103,  and  perhaps  other  cases,  that  such  testi- 
mony should  not  be  limited,  but  was  admissi- 
ble to  show  the  probability  that  defendant 
committed  the  offense  as  charged,  in  corrobo- 
ration of  the  testimony  of  the  prosecutrix. 
However,  we  were  in  error  in  so  holding.  In- 
asmuch as  said  testimony  is  not  admissible 
for  the  purpose  of  corroboration;  and  where 
the  crimes  are  extraneous,  not  connected 
with,  entirely  Independent  of,  and  distinct 


from  the  one  on  trial,  they  can  sbed  no 
light  on  the  trial  of  accused,  and  its  sole  pur- 
pose would  be  to  convict  accused  on  general 
principles— that  is.  to  show  that  accused  was 
guilty  of  the  crime  of  rape  on  trial  because 
he  had  previously  committed  other  rapes. 
It  oould  not  be  corroborative  of  the  prosecu- 
trix for  her  to  testify  to  one  raite,  and  then 
corroborate  this  fact  by  testifying  to  another 
rape.  There  is  no  rule  of  law  supporting  the 
proposition  that  a  witness  can  corroborate 
herself  by  swearing  to  one  fact,  and  then 
swearing  to  another  fact,  and  Insisting  that 
such  other  fact  was  corroboratlTe  of  the  pre- 
vious statement 

By  the  second  bill  It  is  made  to  appear: 
"The  state  Introduced  J.  W.  Splvey,  who  tes- 
tified he  was  a  stenographer  and  took  down 
correctly  the  testimony  of  defendant.  Jack 
Smith,  while  on  the  witness  stand  at  the 
former  trial;  that  said  stenographic  reports, 
which  the  state  ofterM  as  evidence,  showed 
that,  upon  cross-examination  of  defendant,  be 
testified  (reading  from  said  report):  *I  don't 
remember  when  was  the  first  time  I  bad  in- 
tercourse with  Elma.  It  was  a  short  wbile 
before  we  went  off,  but  I  don't  remember 
how  long.  I  was  going  along  the  road,  and 
we  met  I  don't  remember  whether  that  was 
before  or  after  her  mother  had  left  to  go  to 
Bosque  cotmty.  I  had  Intercourse  several 
times  with  her  after  •  that  at  the  section 
house.  I  don't  know  that  I  was  dividing 
my  favors  between  her  and  Emma  Yorlc,  bat 
sometimes  I  would  take  one  of  them,  and 
sometimes  another.  This  did  not  continue 
up  to  the  time  I  left  the  county,  because  aft- 
er her  mother  came  back  she  was  here  some 
bit  before  we  left,  and  I  did  not  talk  to  her 
after  her  mother  came  back  for  some  time. 
The  first  time  I  spoke  to  her  after  her  moth- 
er came  back  was  when  I  met  her  at  tbe  gate 
the  night  she  left  home.  I  don't  recollect 
the  date  when  we  first  made  arrangements  to 
have  some  one  marry  the  girl,  but,  after  her 
mother  came  back  from  Bosque  county  and 
tried  to  make  the  girl  indict  me,  I  asked  my 
nephew  to  take  her  and  marry  her,  and  be 
wonld  not  do  it  The  reason  be  would  not 
do  it  was  because  he  was  not  twenty-one, 
and  he  could  not  get  his  own  license.  I  met 
George  Fuller  in  Gurley.  I  don't  know  how 
long  be  had  been  living  there— only  a  short 
time.  I  explained  to  Fuller  that  Mrs.  Walk- 
er was  trying  to  get  tbe  girl  to  indict  me  for 
having  intercourse  with  her,  and  Fuller 
agreed  that  he  would  marry  her.  I  did  not 
pay  him  anything.'  To  all  of  which  testi- 
mony defendant  then  and  there  objected  be- 
cause the  defendant  at  the  time  of  giving 
such  testimony  so  reproduced  was  under  ar- 
rest, and  he  had  not  been  warned  before  tbe 
giving  of  same  that  it  could  be  used  against 
him."  This  objection  is  not  tenable.  After 
defendant  is  placed  upon  the  stand  be  be- 
comes a  witness,  and  after  being  sworn,  if 
he  testifies,  his  testimony  can  subsequently 
be  used  by  the  state,  although  on  tbe  sub- 
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teqaent  trial  he  does  not  testify.  However, 
we  would  suggest  that  upon  another  trial  the 
court  should  admit  none  of  said  testimony 
except  that  portion  which  details  the  act  of 
interconrse  for  which  appellant  is  then  on 
trial 

Appellant  further  objected  because  It  was 
incompetent  to  prove  any  fact  by  stenograph- 
er'g  report  of  evidence  taken  on  the  former 
trial.  The  court  adds  this  qualification  to 
the  bill:  "Upon  a  former  trial  defendant. 
Jack  Smith,  testified  as  a  witness  In  his  own 
behalf,  which  testimony  was  then  and  there 
taken  down  by  J.  W.  Splvey,  a  sworn  stenog- 
npher,  and  It  was  this  stenographic  report 
which  the  state  offered  In  evidence,  and  to 
tbe  admission  of  which  defendant  objected; 
be  having  failed  to  testify  on  this  trial."  In 
our  opinion,  this  testimony  was  admissible. 
StrlngfeUow  v.  State,  CI  S.  W.  719,  2  Tex. 
Ct.  Rep.  232. 

The  third  bill  complains  that  the  state 
was  permitted  to  Introduce  F.  L.  York,  who 
testified:  That  his  father  was  a  physician, 
and  practiced  in  the  family  of  C.  W.  Walker, 
the  father  of  Blma  Walker.  Witness  then 
produced  a  book  in  which  he  said  his  father 
kept  his  accounts  as  a  physician,  and  which 
fontained  an  account  against  C.  W.  Walker, 
which  was  in  the  handwriting  of  witness' 
father.  That  witness  had  had  the  book  In 
big  possession  since  his  father's  death,  and 
that  It  had  undergone  no  change.  That  Dr. 
Tork  did  not  keep  any  other  book,  save  and 
except  this  one,  except  he  kept  a  small  ac- 
count book,  and  sometimes  he  drew  from  this 
book,  which  witness  exhibited,  any  account 
he  wanted  to  put  in  his  pocket  and  collect 
He  also  kept  a  memorandum  book  that  he 
would  note  these  matters  In— such  matters 
as  the  account  against  O.  W.  Walker— and 
would  take  that  and  put  it  in  the  book  be- 
fore witness.  "This  small  book  was  a  book 
tbat  he  carried  with  him  all  the  time,  and 
from  it  made  these  entries  in  the  book  which 
I  have,  I  suppose.  I  don't  know  whether  my 
father  always  entered  his  charges  in  the 
pocket  memorandum  book  that  he  carried  all 
tbe  time,  and  afterwards  transferred  them 
to  tbe  book  which  I  now  have,  but  he  had 
SDch  a  book  in  his  pocket  all  the  time.  I 
don't  know  where  the  pocket  memorandum 
book  Is,  and  never  made  any  search  for  It." 
On  cross-examination  by  defendant's  coun- 
sel In  referoice  to  such  book  and  account, 
the  following  took  place:  "Q.  Do  you  know 
whether  your  father  had  any  other  book  or 
not— kept  any  other  book— of  your  own  knowl- 
edge? A.  He  kept  a  small  account  book, 
and  sometimes  he  would  draw  from  this 
book  here  any  account  that  he  wanted  to 
collect  Q.  Do  you  know  whether  or  not  he 
kept  any  memorandum  book  in  which  he 
would  note  these  matters?  A.  Tes,  sir;  and  he 
would  take  that  and  put  it  on  his  book  here. 
Q.  by  the  Court:  I  understand  from  the  wit- 
ness that  this  Is  a  book  of  account  that  his 
father  kept  at  home  of  bis  business  transac- 


tions? Witness:  A  Yes,  sir.  Q.  And  the 
other  is  a  memorandum  book  tliat  he  car- 
ried with  him  all  the  time?  A.  Yes,  sir.  Q. 
And  from  that  be  made  these  entries,  as 
you  suppose?  A.  Yes,  sir.  Q.  by  Defend- 
ant's Counsel:  As  I  understand  you,  the 
memorandum  was  the  first  entry  book— the 
memorandum  book  that  he  carried  with  him 
and  took  entries  in— and  they  were  after-  ■ 
wards-  transferred  to  this  book  here'^  A. 
Well,  I  don't  know  whether  he  did  that  all 
the  time  or  not,  but  he  had  such  a  book  la 
his  pocket  all  the  time.  Q.  Do  you  know 
whether  or  not  these  entries  in  this  book 
were  made  at  the  time  of  the  transactions, 
or  made  subsequent  to  that  time?  A  No, 
sir;  I  don't  know  anytliing  about  that  Q. 
by  the  state:  Where  is  the  little  memorandum 
book?  A.  I  don't  know,  sir.  Q.  by  defend- 
ant: You  never  looked  for  it,  did  you?  A  I 
don't  know  that  I  ever  did."  The  state  then 
offered  in  evidence  the  following  account, 
taken  from  page  34  of  the  book  which  tbe 
witness  had,  as  follows: 

"Walker,  Columbus,  Dr.  to  I.  S.  York. 

Nov.  13th,  1886.  To  visit  and  deliver- 
ing girl  baby flO  Oo 

Sept  Ist,  188a  To  visit  and  deliver- 
ing girl  baby 10  00" 

Counsel  for  the  state  stated  that  it  was 
offered  on  the  question  of  age.  Appellant 
objected  to  the  same  on  the  ground  that  It 
was  an  account  made  by  a  i>arty  not  connect- 
ed with  the  family,  except  as  family  physi- 
cian, and  was  not  a  record  required  to  be 
kept;  that  the  party  making  the  record  was 
not  a  member  of  the  family,  and  it  was  a  col- 
lateral matter;  that  the  book  from  which 
the  account  was  proposed  to  be  read  was  not 
the  book  of  original  entry,  and  the  book  of 
original  entry  was  not  sufficiently  accounted 
for,  nor  was  it  shown  that  tbe  entries  pro- 
posed to  be  read  were  made  at  the  time  of 
the  transactions.  Which  objections  were 
overruled.  The  court'  appends  the  following 
qualification  to  the  bill:  "The  evidence  show- 
ed that  tbe  book  offered  in  evidence  was  the 
only  book  in  which  said  account  was  ever  en- 
tered. The  witness  York  testified:  That  he 
did  not  know  anything  about  what  was  in 
the  memorandum  book  usually  carried  by  his 
father  In  his  lifetime.  The  book  in  evidence 
was  the  only  record  his  deceased  father  had, 
showing  any  account  against  C.  W.  Walker, 
and  that  said  book  was  bis  father's  regular 
book  of  accounts.  That  his  father  had  been 
dead  several  years."  As  we  understand  this 
explanation,  it  contradicts  in  some  respects 
the  bill,  and  to  that  extent  must  control.  The 
explanation  shows  that  this  book  in  ques- 
tion was  a  book  of  original  entry  kept  by  a 
physician.  It  shows  that  the  same  was  found 
in  the  possession  of  the  son  of  the  physician 
after  the  father's  death.  Mr.  Oreenleaf,  in 
his  excellent  work  on  Evidence,  has  decided 
this  question  against  appellant  He  says, 
"Where  the  question  was  upon  the  precise 
day  of  a  person's  birth,  the  account  book  of 
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the  surgeon  who  attended  bis  mother  on  that 
occasion,  and  In  which  his  professional  serr- 
icea  and  fees  were  charged,  was  held  admis- 
sible in  proof  of  the  day  of  the  birth."  To 
support  the  text  a  great  array  of  authorities 
are  cited,  which  hold  that  the  fact  that  the 
book  was  kept  by  a  third  party  would  not 
render  the  same  inadmissible. 
•  The  fourth  bill  insists  that  the  court  erred 
In  not*  permitting  appellant  to  show,  that  Em- 
ma York,  who  lived  with  prosecutrix's  moth- 
er, was  known  by  said  mother  to  have  a 
child,  and  yet  she  was  an  unmarried  woman. 
There  was  no  error  In  this  ruling,  because, 
If  the  mother  of  the  prosecutrix  saw  fit  to 
bring  to  her  home  persons  who  were  un- 
chaste, it  would  not  be  any  excuse  or  legal 
Justification  to  appellant  for  raping  prosecu- 
trix. 

Appellant  complains  of  the  following 
charge  given  by  the  court  on  the  request  of 
state's  counsel:  "The  fact  that  one  accused 
of  the  crime  of  rape  believes  the  female  to 
be  over  the  age  of  fifteen  years  will  not  con- 
stitute any  defense  for  the  offense.  If  in  fact 
the  female  be  under  the  age  of  fifteen  years." 
This  charge  is  correct.  Hamilton  v.  State, 
86  Tex.  Cr.  R.  372,  37  S.  W.  4.31;  Manning 
T.  State  (Tex.  Cr.  App.>  65  S.  W.  920. 
•  Appellant  complains  of  the  refusal  of  the 
court  to  give  the  following  charge:  "Before 
you  can  convict  defendant,  you  must  believe 
he  had  the  criminal  Intent  to  commit  the 
crime  of  rape;  and  if.  In  passing  upon  the 
facts  and  circumstances  in  evidence,  you  are 
not  convinced  beyond  a  reasonable  doubt 
that  defendant  had  the  criminal  Intent  to 
violate  the  law  and  commit  the  crime  of  rape 
(that  is,  commit  the  crime  of  rape),  you  will 
acquit  him,  or,  if  you  have  a  reasonable  doubt 
thereof,  you  will  acquit  him."  There  was  no 
error  In  the  refusal  of  the  court  to  give  this 
charge.  We  think  the  court,  in  his  charge, 
gave  the  law  applicable,  to  the  facts  adduced, 
and  it  is  In  all  respects  a  correct  charge. 

He  also  complains  of  the  court's  refusal 
to  give  the  following  charge:  "You  are  char- 
ged that.  If  you  believe  from  the  evidence 
that  at  the  time  of  the  alleged  acts  of  crim- 
inal intimacy  between  defendant  and  Elma 
Walker,  the  same  was  participated  by  and 
between  them  with  the  understanding  that 
defendant  should  procure  a  divorce  and  mar- 
ry said  Elma  Walker,  and  for  this  reason, 
and  no  other,  then  you  will  take  this  fact, 
If  you  find  such  to  be  the  case.  In  mitiga- 
tion of  whatever  penalty  you  may  see  fit  to 
impose,  provided  you  should  determine  to 
find  him  guilty  under  all  the  facts  and  cir- 
cumstances in  evidence."  The  fact  that  de- 
fendant Intended  to  get  a  divorce  from  his 
wife  and  marry  prosecutrix  would  be  no  de- 
fense to  this  crime  of  rape,  and  the  court 
did  not  err  in  refusing  this. requested  charge. 

Bill  No.  8  complains  "that  the  court  per- 
mitted prosecutrix  to  testify  to  her  leaving 
riomo,  and  about  one  Fuller  going  to  Waco 
to  get  a  license,"  etc.    Appellant's  objection 


to  said  evidence  was  because  it  appeared  tbat 
such  conversation  occurred  subsequent  to  the 
acts  charged  in  the  indictment,  and  were  ir- 
relev.int  and  immaterial,  and  could  tend  to 
throw  no  light  on  the  transaction.  The  con- 
versation alluded  to  was  one  with  the  de- 
fendant, and  the  court  erred  In  admitting  it. 

The  fourteenth  ground  of  the  motion  for 
now  trial  Is  that  the  court  erred  in  refusing 
appellant's  special  charge  on  the  subject  of 
accomplice  testimony,  as  applied  to  prosecu- 
trix and  her  mother.  This  was  not  error. 
Prosecutrix  is  not  an  accomplice,  nor  Is  her 
mother,  under  the  evidence  in  this  case. 
Hamilton  v.  State,  86  Tex.  Cr.  R.  372,  37 
S.  W.  431;  Danley  v.  State  (decided  at  the 
present  term)  71  S.  W.  958. 

For  the  errors  discussed,  the  Judgment  is 
reversed  and  the  cause  remanded. 

HENDERSON,  J.  I  agree  with  the  ma- 
jority of  tlie  court  In  the  disposition  of  the 
case,  but  do  not  deem  It  necessary  to  dis- 
cuss the  Hamilton,  Calllson,  Hanks,  and 
Cooksey  Cases.  I  think  the  opinion  on  the 
former  appeal  in  this  case  (Smith  v.  State, 
68  S.  W.  995)  disposes  of  the  question  de- 
cided In  this  case. 


McANALLY  y.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March 

26.  1903.) 

CRIMINAL  LAW— BURGLARY— RH8  QmSTX-KX.- 
TRANBOUS  CRIMES  —  EVIDENCE— CONSTITU- 
TION-RIGHT TO  BE  CONFRONTED  WITH  WIT- 
MESSES. 

1.  The  fact  that  defendant  was  charged  with 
bnrglarizing  a  store  of  the  prosecuting  witness 
does  not  render  admissible  evidence  that  he  bur- 
glarized a  store  of  the  witness  in  another  town 
the  preceding  night. 

2.  In  a  prosecution  for  barglary,  a  witness 
was  permitted  to  testify  that  he  found  a  coat, 
some  pistols,  razors,  and  some  wrapping  paper 
in  a  lumber  yard  about  a  week  after  defendant 
was  arrested  and  placed  in  jail.  The  piatola 
were  those  taken  from  the  burglarized  house, 
and  were  wrapped  in  a  coat  identified  as  that 
worn  by  defendant  the  day  before  the  burglary. 
When  arrested,  some  30  minutes  after  the  bur- 
glary, defendant  had  on  no  coat,  and  was  in 
possession  of  some  of  the  stolen  goods.  Held. 
that  such  evidence  was  admissible  to  support  the 
theory  of  the  state  that  defendant  wrapped  the 
goods  found  in  his  coat,  and  hid  them  in  the 
lumber  yard. 

3.  In  a  prosecution  for  burglary,  the  fact 
that  some  of  the  stolen  goods  were  not  found 
until  a  week  after  the  burglary  affects  only  the 
probative  force  of  evidence  as  to  such  finding. 

4.  In  a  prosecution  for  burglary,  evidence  as 
to  the  finding  of  some  of  the  stolen  goods  is  not 
rendered  inadmissible  by  the  fact  that  they 
were  found  while  defendant  was  in  jail. 

5.  In  a  prosecution  for  burglary,  some  razors 
found  with  defendant's  coat,  and  bearing  a  cer- 
tain brand,  were  properly  admitted  in  evidence, 
where  the  clerks  of  the  burglarized  store  testi- 
fied that  they  carried  razors  with  that  brand 
in  stock  in  their  store  in  another  town,  which 
store  was  burglarized  the  preceding  night,  al- 
though they  could  not  say  whether  or  not  they 
had  lost  any,  owing  to  the  size  of  the  stock. 

6.  In  a  prosecution  for  burglary,  a  witness 
was  properly  permitted  to  testify  that  he  ar- 
rested one  N.  some  10  or  15  minutes  after  the 
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wrest  of  defendant,  and  took  certain  articlea 
from  him,  where  defendant  was  arrested  about 
M  minutes  after  the  burglary,  and  the  articles 
taken  from  N.  were  identified  as  coming  from 
the  burglarized  house. 

7.  Where  defendant  proved  the  statement  of 
his  deceased  mother  as  to  bis  age,  and  the  state 
contradicted  it  by  offering  in  evidence  a  school 
census  containing  a  record  of  the  ages  of  the 
children  of  defendant'*  father,  who  testified 
that  the  signature  to  the  record  was  that  of  his 
deceased  wife.  It  was  not  in  violation  of  that 
clause  of  the  state  constitution  guarantying  to 
defendant  the  right  to  be  confronted  with  the 
witnesses  against  him. 

Appeal  from  District  Court,  Erath  County; 
W.  J.  Oxford,  Judge. 

Fred  MeAnally  was  convicted  Of  burglary, 
and  appeals.    Reversed. 

Thompson  &  Payne,  for  appellant.  Lee 
Riddle,  Dlat  Atty.,  and  Howard  Martin, 
Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convieted  of 
burglary,  and  his  punishment  assessed  at  con- 
finement in  the  penitentiary  for  a  term  of 
two  years. 

Appellant  complains  in  the  second  bill  that 
the  state  was  permitted,  over  his  objections, 
to  exhibit  and  show  to  the  Jury  certain  wrap- 
ping paper,  which  was  not  used  in  the  store 
alleged  to  have  been  biurglarized,  and  did  not 
belong  to  said  house,  and  had  not  been  miss- 
ed out  of  said  house,  "to  which  action  of  the 
court  permitting  said  evidence,  defendant 
then  and  there  promptly  excepted,  for  the 
reasons  that  same  was  immaterial,  irrele- 
vant, and  tended  to,  and  did,  prejudice  the 
defendant's  case  in  the  mind  of  the  Jury." 
We  do  not  see  any  error  in  the  action  of  the 
court  as  presented  by  this  bill. 

The  third  bill  of  exceptions  complains  of 
the  following  matter:  "H.  B.  Sones  was 
Itermitted  to  testify,  over  appellant's  objec- 
tions, tbat  one  certain  knife  found  on  the 
person  of  defendant  at  the  time  he  was  ar- 
rested had  been  owned  by  his  hardware  firm, 
In  tbe  town  of  Dublin,  and  that  be  had  not 
sold  same  to  defendant,  and  that  one  certain 
target  gun  exhibited  to  witness  was  the  same 
make  of  guns  kept  by  him  in  Dublin;  also 
that  certain  cartridges  were  like  cartridges 
kept  by  bis  bouse,  and  that  he  had  no  recol- 
lection of  selling  same  to  defendant."  De- 
fendant excepted,  because  same^  was  not 
shown  to  have  been  connected  with  defend- 
ant, except  the  knife,  and  that  none  of  said 
articles  were  claimed  to  have  been  taken 
from  tbe  alleged  burglarized  house,  or  was 
In  any  way  connected  with  the  house,  or  al- 
leged breaking  of  same;  that  same  was  too 
remote,  and  did  not  tend  to  throw  any  light 
on  this  transaction,  was  irrelevant,  imma- 
terial, and  tended  to,  and  did,  prejudice  the 
Jury  against  defendant  The  court  appends 
tbe  following  explanation:  "That  defendant 
bad  testified,  as  a  witness  for  himself,  tbat 
be  got  said  knife  and  gun  from  a  man  In  Ft 
Worth  who  was  running  a  gunshop  and  hard- 
irare  store,  and  this  Bones'  evidence  was  in 


rebuttal  of  defendant's  testimony;  and  fur- 
ther it  appeared  that  the  Dublin  Hlgginboth- 
am  house  bad  been  bturglarlzed  on  Friday 
night,  and  the  gun,  knife,  and  other  things 
taken  therefrom,  and  on  the  next  night  said 
company's  house  in  Stephenville  was  burglar- 
ized, and  defendant  lived  in  Dublin,  and  left 
there  on  the  12:45  a.  m.  train  Friday  night 
and  came  to  Stephenville,  a  distance  of  14 
miles,  and  the  burglary  for  which  he  was  on 
trial  was  committed  at  Stephenville  Saturday 
niglit  following."  The  writer  apprehends 
that  the  learned  trial  Judge  admitted  this  tes- 
timony under  the  authority  of  Hamilton  v. 
State  (Tex.  Or.  App.)  34  S.  W.  280;  Fielder 
v.  State  (Tex.  Or.  App.)  49  S.  W.  376;  Hayes 
v.  State,  ae  Tex.  Cr.  R.  146,  35  S.  W.  983, 
and  KeUey  v.  State,  31  Tex.  Or.  R.  211,  20  S. 
W.  365;  and,  in  tbe  opinion  of  the  writer, 
tbese  cases  should  be  overruled,  in  view  of 
tbe  disposition  of  this  case.  The  fact  that 
appellant  burglarized  the  Dublin  store  of 
prosecuting  witness  would  not  render  admis- 
sible testimony  that  he  burglarized  their  Ste- 
pfaenvlUe  store  on  the  succeeding  night.  It 
does  not  tend  to  pro^e  the  ofTense  on  trial, 
for  appellant  may  be  innocent  of  one  and 
guilty  of  the  other.  He  may  be  guilty  of 
the  one  on  trial,  and  Innocent  of  the  previous 
burglary.  When  such  extraneous  crimes  do 
not  go  to  show  hitent  part  of  the  res  gestae, 
or  serve  to  Identify  tbe  defendant  with  the 
crime  on  trial  in  some  way,  they  should  be 
rejected  and  not  admitted.  If  appellant 
burglarized  the  house  on  trial.  It  is  a  distinct 
substantive  crime.  If  be  burglarized  the 
Stephenville  store  on  the  night  succeeding, 
this  would  be  a  distinct  and  substantive 
crime,  for  which  be  is  amenable  to  the  law. 
Accused  should  be  tried  upon  the  merits  of 
each  case,  and  criminative  facts  tending  to 
prove  one  case  are  not  admissible  in  the  oth- 
er. This  case,  in  many  of  its  aspects,  is 
similar  to  that  of  Denton  v.  State  (Cr.  App.) 
60  S.  W.  670,  1  Tex.  Ot  Rep.  667,  which  is 
referred  to  for  a  further  discussion  of  the 
matter.  It  follows,  therefore,  that  the  court 
erred  in  admitting  this  testimony. 

The  fourth  bill  of  exceptions  complains  of 
the  following:  "While  the  witness  Dick 
Wright  was  on  the  stand,  he  was  permitted 
to  testify  that  he  found  a  coat  and  some  pis- 
tols and  three  razors  and  wrapping  paper  in 
the  Hardin  lumber  yard  about  one  week  aft- 
er defendant  was  arrested  and  placed  in  JalL 
Defendant  excepted  to  this,  because  defend- 
ant had  been  in  Jail  for  one  week  prior  to  the 
time  said  articles  were  found,  and  same 
were  not  identified  as  articles  taken  from  the 
store  alleged  to  have  been  burglarized;  that 
it  was  irrelevant  and  Immaterial,  and  preju- 
diced defendant  with  the  Jury."  The  court 
appends  the  following  explanation  to  the  bill: 
"The  pistols  found  were  those  taken  from' 
the  burglarized  house,  and  were  wrapped  in 
a  coat  and-  was  identified  as  the  coat  de- 
fendant had  on  on  the  Saturday  morning  be- 
fore the  burglary  on  that  night  and  defend- 
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ant,  when  arrested,  some  tblrty  minutes  after 
the  burglary,  bad  on  no  coat,  but  was  in  pos- 
session of  some  goods  that  were  taken  out  of 
the  burglarized  store;  the  theory  of  the  state 
being  that  defendant  hid  the  goods  found 
wrapped  in  the  coat  under  a  block  of  shingles 
In  the  lumber  yard,  and  that  they  were  not 
found  until  a  week  later."  '  This  explanation 
of  the  court  renders  the  testimony  clearly  ad- 
missible. The  fact  that  the  goods  were  not 
found  until  a  week  after  the  burglary  would 
only  affect  the  probative  force  of  the  testi- 
mony, and  not  to  Its  admissibility.  The  fact 
that  appellant  was  in  jail  would  not,  under 
any  circumstances,  render  the  testimony  In- 
admissible. 

Over  the  objections  of  appellant,  the  state 
offered  In  evidence  a  coat,  'wrapping  paper, 
two  razors,  two  boxes  of  cartridges,  two 
pocketkuives,  pieces  of  money,  some  checks, 
and  a  key.  Appellant  objected  because  none 
of  said  articles  were  Identified  as  articles 
taken  from  said  bonse  at  the  time  of  the  al- 
leged burglary,  and  none,  except  the  money, 
key,  checks,  and  pistols,  were  ever  claimed 
by  the  injured  party  to  have  been  in  said 
burglarized  store;  because  said  coat  pistols, 
cartridges,  paper,  and  razors  were  in  no  way 
connected  with  defendant,  were  found  a 
week  after  defendant  was  arrested  and  pla- 
ed  in  Jail,  and  it  was  too  remote  in  point  of 
time  to  throw  any  light  on  the  transaction; 
was  irrelevant,  immaterial,  and  tended  to 
prejudice  the  Jury  against  defendant  The 
court  appends  the  following  explanation  to 
this  bill:  "Approved,  with  the  explanation 
attached  to  the  fourth  bill,  and,  further,  that 
the  razors  were  branded,  'The  Higginbotham 
Razor,'  and  the  clerks  testify  that  they  car- 
ried tn  stock  that  razor  In  the  Stephen  vlUe 
house,  but  could  not  say  whether  or  not  they 
had  lost  any  razors,  as  they  bad  quite  a  lot 
in  stock."  We  think  this  testimony  was  ad- 
missible. However,  In  view  of  another  trial, 
we  would  suggest  that.  If  any  of  these  ar- 
ticles were  stolen  from  any  other  bouse  than 
the  one  appellant  was  on  trial  for  burglariz- 
ing,-then,  under  the  authority  of  the  Denton 
Case,  supra,  such  testimony  would  be  Inad- 
missible. •  However,  we  understand  the  rule 
to  be  that  the  mere  fact  that  the  owner  can- 
not positively  Identify  the  articles,  If  they 
correspond  with  articles  be  had  handled, 
would  be  a  circumstance  to  go  to  the  Jury; 
and  if  they  believed  from  the  evidence  that 
he  did  steal  these  articles,  as  well  as  those 
thoroughly  Identified,  the  same  would  be 
proper  to  be  considered  by  them. 

In  the  sixth  bill  of  exceptions,  appellant 
complains  that  Will  Flilkersou  was  permitted 
to  testify:  "I  arrested  Ulpin  Norwood  some 
ten  or  fifteen  minutes  after  the  arrest  of  de- 
fendant When  I  arrested  him  he  was  stand- 
ing In  front  of  the  Balkeney  corner,  counting 
some  money.  I  asked  him,  'What  are  you 
doing?'  and  he  replied,  'I  am  counting  my 
money.'  I  took  the  mimey  and  checks  from 
blm,  and  told  him  I  would  arrest  him;    and 


then  took  him  on  to  Jail.  I  found  on  bim 
a  knife,  razor,  some  trip  checks,  and  some 
small  pieces  of  money,  which  I  turned  over 
to  the  sheriff,  and  which  I  recognized  as  the 
same  exhibited."  To  which  appellant  object- 
ed because  defendant  was  not  present  and 
could  not  be  bound  by  the  acts  and  declara- 
tions of  nipin  Norwood  not  In  his  (defend- 
ant's) presence  and  hearing.  The  court  ap- 
pends the  following  explanation:  "That  Nor- 
wood was  arrested  about  thirty  minutes  aft- 
er the  house  was  burglarized,  and  wltMn 
five  minutes  after  defendant  was  arrested, 
and  the  articles  taken  from  Norwood  were 
identified  as  coming  from  the  burglarized 
house."  This  bill  shows  that  Norwood  was 
arrested  within  10  or  15  minutes  after  the  ar- 
rest of  appellant.  However,  it  does  not  show 
that  appellant  and  Norwood  were  not  prin- 
cipals In  the  commission  of  the  crime,  or  tbat 
the  evidence  does  not  indicate  that  they  w««. 
not  Joint  prlndpals  in  the  commissiwi  of  the 
burglary.  If  they  were  Joint  principals,  or 
if  they  Jointly  committed  the  burglary,  or  if 
the  circumstances  were  such  as  authorized 
this  conclusion,  then  propoty  found  in  the 
possession  of  Norwood  which  should  be  iden- 
tified by  witness  as  property  taken  from  the 
burglarized  house  would  be  admissible 
against  defendant  although  he  was  not  pres- 
ent and  knew  nothing  of  the  fact  of  said 
stolen  property  being  found  in  the  possea- 
sion  of  Norwood.  While  it  is  an  establiabed 
rule  that  the  acts,  conduct  and  declarations 
of  one  co-conspltator  subsequent  to  the  con- 
summation of  the  conspiracy  are  Inadmissi- 
ble as  evidence  against  another  conspimtor, 
yet  this  rule  cannot  be  extended  so  as  to 
exclude  evidence  of  the  subsequent  finding 
of  the  fruits  of  the  crime  in  the  poesessioa 
of  one  of  the  co-conspirators,  whose  com- 
plicity in  the  perpetration  of  the  crime  bas 
been  fully  established.  Under  this  rule,  it  is 
not  competent  for  the  state  to  prove  that  10 
days  subsequent  to  the  robbery  a  part  of  tbe 
fruits  of  the  robbery  were  found  in  the  pos- 
session of  defendant's  co-conspirator.  Clark 
V.  State,  28  Tex.  App.  189,  12  S.  W.  729.  19 
Am.  St  Rep.  817;  Pierson  v.  State,  18  Tex. 
App.  624;  Pace  v.  State  (Tex.  Cr.  App.)  20 
S.  W.  762;  Foster  v.  State,  82  Tex.  Cr.  R. 
89,  22  S.  W.  21;  Conde  ▼.  State,  83  Tex.  Cr. 
R.  10,  24  S.  W.  416.  However,  the  last-cited 
case  on  this  question  was  overruled  in  Con- 
de's  Case,  36  Tex.  Cr.  R.  98,  84  S.  W.  286, 
60  Am.  St  Rep.  22;  but  we  now  hold  tbat 
the  last  decision  is  not  in  consonance  with 
the  established  nde  in  this  matter,  and  to 
the  extent  that  Conde^s  Case,  35  Tex.  Cr.  R. 
98,  34  S.  W.  286,  60  Am.  St  Rep.  22,  varies 
from  the  other  authorities  cited.  It  is  hereby 
overruled. 

The  seventh  bill  complains  that  tbe  state 
was  permitted  to  off«  in  evidence  "the  rec- 
ord of  the  school  census  of  the  town  of  Dub- 
lin, and  that  page  of  same  purporting  to  be 
the  record  of  the  ages  of  the  children  of  de- 
fendant's father,  to  whidi  defendant  except- 
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ed  becanse  said  record  waa  not  made  by  any 
person  present, '  was  the  declaration  of  wit- 
ness not  before  defendant,  and  waa  in  viola- 
tion of  that  danse  of  the  state  Oonatltntion 
and  the  statute  guarantying  to  defendant  the 
right  to  be  confronted  with  the  witnesses 
against  him."  This  bill  is  approved,  with 
the  following  explanation  by  the  court: 
"Witness  McAnally,  defendant's  father,  tes- 
tified that  defendant's  mother  was  dead,  but 
that  some  two  years  ago  she  had  told  him 
defendant  was  fourteen  years  aii;  tliat  wit- 
ness did  not  know  defendant's  exact  age, 
and  on  cross-examination  the  district  attor- 
ney presented  the  witness  with  the  school 
census  for  the  year  1901,  and  the  witness 
stated  that,  in  his  best  Judgment,  bis  wife 
signed  the  statement;  that  he  had  often  seen 
ber  write;  and  that  It  was  her  signature  to 
fbe  statement  The  court  admitted  this 
-statement  of  the  mother  In  rebuttal  of  said 
witness'  statement  as  to  what  the  mother 
said  the  defendant's  age  was.  That  Is,  the 
defendant  having  proved  statement  of  the 
mother  as  to  age,  the  state  was  permitted  to 
dier  one  on  the  same  point  which  tended  to 
contradict  it"  We  think  the  testimony,  un- 
der the  explanation  of  the  court,  was  admis- 
sible. 

We  do  not  deem  It  necessary  to  review  the 
other  errors  assigned  by  appellant  But  for 
the  reasons  indicated,  the  Judgment  is  re- 
versed, and  the  cause  remanded. 

DAVIDSON,  P.  J.,  and  HENDERSON,  J. 
We  agree  to  the  result  reached,  but  do  not 
agree  that  the  cases  of  Hamilton  v.  State, 
Fielder  v.  State,  Hayes  v.  State,  and  Kelley 
V.  State  should  be  overruled.  This  case  is 
not  analogous  to  those  cases.  The  Kelley 
Case  lays  down  the  rule  recognized  by  all  the 
authorities  as  the  correct  one. 


LBB  V.  STATE. 

(Court  ot  Criminal  Appeals  of  Texas.    March 

26.  1903.) 

VIOLATION  OF  LOCAL  OPTION  LAW-BVIOBNCB 

OF  PRIOR  PROSECUTION— ADMISSIBILITT 

— IMPSACHMBNT   OF   WITNESS. 

1.  On  a  prosecution  for  violation  of  the  local 
option  law,  it  was  error  to  allow  the  state  to 
prove  that  six  or  eight  mouths  prior,  defendant 
had  pleaded  gnilty  to  a  similar  oSense. 

2.  Where  a  witness  for  the  state,  who  had 
admitted  that  he  was  being  confined  in  jail  on 
criminal  charges,  refused  to  answer  as  to  the 
natnre  of  such  charges,  the  indictment  against 
bim  was  admissible  for  the  purpose  of  attacking 
his  credibility. 

Appeal  from  Faimln  County  Court;  W.  A. 
Evans,  Judge. 

Toney  Lee  was  convicted  of  violating  the 
local  option  law,  and  appeals.    Reversed. 

JttB.  H.  Lyday,  for  appellant  Bobt  A. 
John,  Asst.  Atty.  Oen.,  for  the  State. 

BROOEC8,  J.  Appellant  was  convicted  of 
violating  tiM  local  option  law,  and  bis  punish- 


ment assessed  at  a  fine  of  $25,  and  20  days' 
confinement  In  the  county  Jail. 

The  state  was  permitted  to  prove  by  de- 
fendant, on  cross-examination,  over  bis  ob- 
jections, that  Biz  or  eight  months  prior  to  the 
Institution  of  this  prosecution  he  (defendant) 
was  indicted  for  selling,  in  violation  of  the 
local  option  law,  a  drink  called  "Waukesha"; 
that  he  pleaded  guilty  in  one  case,  and  was 
fined  and  sent  to  Jail  for  20  days.  Appellant 
objected  to  said  testimony  because  the  same 
In  no  way  tended  to  prove  the  charge  for 
which  he  was  on  trial,  that  th^  same  would 
prejudice  his  case,  and  that  the  same  was 
a  separate  and  distinct  crime.  These  objec- 
tions are  well  taken.  Johnson  v.  State  (Tex. 
Cr.  App.)  62  S.  W.  756;  Denton  v.  State,  70 
S.  W.  217,  1  Tex.  Ct  Rep.  567;  Walker  v. 
State  (Tex.  Cr.  App.)  72  S.  W.  907;  and  Mc- 
Anally V.  State  Uust  decided)  73  S.  W.  404. 
In  Ware  v.  State,  36  Tex.  Cr.  R.  599,  38  S.  W. 
198,  we  used  this-  language:  "Such  evidence 
was  not  introduced  with  reference  to  the 
Identity  of  this  transaction,  or  with  reference 
to  the  intent  of  defendant  In  committing  the 
burglary  In  this  case,  or  as  developing  the 
res  gests  of  this  transaction.  They  may 
or  may  not  have  been  contemporaneous 
crimes,  but,  when  contemporaneous  crimes 
are  admitted  for  the  various  purposes  for 
wbicb  they  may  be  used,  it  means  that  char- 
acter of  contemporaneous  crimes  that  sheds 
some  Ught  on  the  transaction  then  under  dis- 
cussion. The  defendant  may  have  commit- 
ted the  burglary,  and  stole  the  property  of 
other  people.  He  may  have  stolen  Mr.  Hae- 
ger's  pig,  or  Mrs.  Ewlng's  cup,  or  Mr.  Jack- 
son's hay,  but  they  are  not  shown  to  have 
had  any  connection  with  or  to  shed  any  light 
upon  the  question  that  was  then  being  tried 
by  the  Jury."  And  so  with  this  transaction. 
The  fact  that  appellant  bad  previously  been 
convicted  and  paid  a  fine  for  selling  Wauke- 
sha, beer,  or  other  intoxicants,  would  not  be 
evidence  of  his  guilt  of  the  charge  now  on 
triaL 

The  second  bill  complains  that,  while  the 
witness  "Charley  Oldham  was  being  cross- 
examined  by  defendant,  he  admitted  that  he 
was  at  that  time  confined  in  the  Fannin 
county  Jail  on  three  criminal  charges  pending 
In  said  court,  and,  on  being  asked  the  nature 
of  the  charges,  refifted  to. testify,  and  would 
and  did  not  testify  as  to  the  nature  of  said 
charges  against  him,  whereupon  defendant 
offered  to  introduce  the  clerk  of  said  comity 
court,  to  Identify  the  record  of  said  charges, 
and  offered  to  read  in  evidence  the  Informa- 
tion in  each  of  said  cases,  charging  said  Old- 
ham with  theft  for  the  purpose  of  attack- 
ing his  credibility  as  a  witness  In  said  case, 
and  for  the  purpose  of  allowing  the  Jury  to 
consider  It  In  weighing  the  credibility  of 
said  witness,  and  for  no  other  purpose.  But 
the  court  excluded  said  testimony."  In  Lights 
T.  State,  21  Tex.  App.  308,  17  S.  W.  428,  we 
held  It  was  competent  to  introduce  evidence 
of  the  fact  that  appellant  had  been  in  the 
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penitentiary  for  a  crime,  for  the  purpose  of 
discrediting  blm.  This  case  OTerrulee  State 
V.  Ezell,  41  Tex.  35,  announcing  the  contrary 
doctrine.  In  Woodson  t.  State,  24  Tex.  App. 
102,  0  S.  W.  184,  the  Lights  Case  was  reaf- 
firmed. In  Carroll  t.  State,  32  Tex.  Cr.  R. 
434.  24  S.  W.  100,  40  Am.  St  R^.  786,  both 
of  said  cases  are  quoted  with  approval;  the 
court  stating  (quoting  from  Real  t.  People) 
"that  a  witness  on  cross-examination  may  he 
asked  whether  he  has  been  In  jail,  peniten- 
tiary, or  other  place  that  would  tend  to  im- 
pair his  credit,"  and  whether  he  has  been 
convicted,  or  whether  he  has  had  a  charge 
preferred  against  him,  and  that  such  Inquiry 
may  be  made  even  if  the  party  Is  out  on 
bond.  The  court  states:  "This  character  of 
cross-examination  is  permitted  upon  the  the- 
ory that,  where  a  man's  life  or  liberty  de- 
pends upon  the  testimony  of  another,  It  is  of 
the  highest  Importance  that  they  whom  the 
law  makes  the  exclusive  Judges  of  the.  facts 
and  the  credibility  of  the  witnesses,  should 
know  how  far  the  witness  Is  to  be  trusted." 
The  rule  that  a  witness  may  be  impeached  by 
asking  him  if  he  has  been  convicted  or  char- 
ged with  a  crime  that  disgraces  him,  such  as 
theft,  was  reaffirmed  in  the  case  of  Combs 
V.  State  (Tex.  Cr.  App.)  49  S.  W.  585.  And 
see,  also.  Ware  v.  State,  36  Tex.  Cr.  R.  599, 
88  S.  W.  198;  Tippett  v.  State,  37  Tex.  Cr. 
R.  186,  39  S.  W.  120;  Payne  v.  State,  40  Tex. 
Cr.  R.  290,  60  S.  W.  363;  Bruce  v.  State,  39 
Tex.  Cr.  R.  27,  44  S.  W.  852.  But  in  Brit- 
tain  V.  State,  36  Tex.  Cr.  R.  406,  37  S.  W. 
758,  it  was  held  that  the  court  will  permit 
an  investigation  as  to  other  cases  Imputing 
moral  turpitude  of  a  defendant  witness,  on- 
ly for  the  purpose  of  affecting  the  credit 
of  such  witness;  they  cannot  be  permit- 
ted for  the  purpose  of  laying  a  predicate 
to  Impeach  by  showing  contradictory  state- 
ments; and,  where  the  state  Is  permitted  to 
ask  a  defendant  on  cross-examination  If  he 
Is  under  indictment  for  other  crimes  or  mis- 
demeanors, his  answer  Is  conclusive,  and,  If 
he  answers  that  he  does  not  know,  it  Is  error 
to  permit  the  introduction  In  evidence  of  the 
Indictment  charging  him  with  such  other 
crimes.  We  understand  the  rule  laid  down 
In  the  books  and  authorities  above  cited  to 
be  that  the  witness  can  be  compelled  to  an- 
swer that  he  has  been  convicted  or  indicted 
for  a  crime  Imputing  moral  turpitude,  If  such 
Is  the  fact,  or  the  indictment  or  record  of 
conviction  can  be  introduced  to  attack  his 
credibility.  In  other  words,  the  witness  can 
be  attacked  as  well  by  one  method  as  the 
other.  The  right  to  ask  the  question  and 
elicit  an  answer  carries  with  It  the  right  to 
force  an  answer.  We  are  not  unmindful  of 
the  fact  that  this  is  a  collateral  matter,  but 
it  Is  not  that  character  of  collateral  attack 
that  makes  the  witness'  obstinacy  preclude 
an  answer.  Therefore  we  hold  that  the 
learned  Judge  erred  ta  refusing  to  force  the 
witness  to  answer  the  question,  and  also  err- 
ed In  refusing  to  permit  the  introduction  of 


the  indictment  showing  prosecuting  witness 
Oldham  was  indicted  for  theft. 

For  the  errors  discussed,  tlie  Jndgment  is 
reversed  and  the  cause  remanded. 

HENDERSON,  J.  I  agree  with  the  ma- 
jority of  the  court  as  to  a  disposition  of  the 
case,  hot  do  not  agn^ee  to  overmllng  Brit- 
tain's  Case,  36  Tex.  Cr.  R.  406,  37  S.  W.  758. 
That  was  a  nnanlmons  opinion,  and,  tfaougb 
It  is  not  in  harmony  with  some  prior  deci- 
sions, yet  I  believe  It  accords  with  sound  le- 
gal principle.  As  discussed  in  that  case,  it  is 
a  rule  of  law  that  a  wltnesa  may  be  discred- 
ited by  showing  on  Iiis  cross-examination 
tltat  he  had  been  previooaly  charged  with 
some  felony  or  misdemeanor  imputing  moral 
turpitude.  I  apprehend  it  wlU  not  be  con- 
tended that  this  evidence  is  not  purely  on  a 
collateral  issue;  that  is,  the  testimony  sim- 
ply goes  to  the  credit  of  the  witness,  and. 
while  he  may  be  cross-examined  as  to  crimes 
with  which  he  may  have  been  charged,  if  he 
denies  the  Imputation  he  cannot  then  be  con- 
tradicted. Why?  Because  the  matter  Is  col- 
lateral. See  authorities  cited  in  Brlttain'a 
Case,  supra.  And  in  addition,  see  Jackson  v. 
State,  33  Tex.  Cr.  R.  281,  26  S.  W.  194,  622, 
47  Am.  St  Rep.  30;  Conway  v.  State,  33  Tex. 
Cr.  R.  327,  26  S.  W.  401.  Under  these  au- 
thorities, In  cross-examination  a  witness  may 
be  asked  a  question,  the  answer  to  which,  if 
given  in  the  affirmative,  may  tend  to  dis- 
grace him,  as  showing  that  he  had  been  for- 
merly charged  with  crime,  had  been  In  Jail, 
etc.  But  If  he  deny  this,  the  state  must  be 
content  with  his  answer,  because,  tbe  issue 
being  purely  collateral,  it  is  not  permissible 
to  Introduce  other  testimony  to  Impeach  the 
witness.  This,  as  I  understand,  is  the  gen- 
eral doctrine,  and  I  see  no  reason  for  an  ex- 
ception to  It  as  to  this  character  of  collateral 
testimony. 


STAACKE   BROS.   v.   WALKER   A   CHIL- 
OOAT. 

(Court  of  Civil  Appeals  of  Texas.     Haich  2S, 
1903.) 

ACTION  AQAINST  PARTNKRSHIP— SBRVICK  ON 
ONE  PARTNER  —  FINALITY  OP  JUDGMENT 
FOR  DEFENDANTS  —  JUDGMENT  —  CIjBRICAL 
ERROR-FAILURE  TO  STATE  FORMOIjA— EF- 
FECT. 

1.  Under  Rev.  St  1896,  art.  1347,  providing 
that  in  an  action  against  partners  for  a  firm 
debt  service  upon  one  partner  only  is  suffi- 
cient to  sastain  a  judgment  against  the  firm, 
under  which  the  interest  of  all  its  members  in 
the  firm  proper^  and  the  separate  property  of 
the  individual  served  may  be  subjected,  a  judg- 
ment for  defendants  in  an  action  against  a 
partnership,  in  which  service  was  had  on  but 
one  partner,  is  final,  from  which  an  appMl  will 
lie. 

2.  A  judgment  recited  that  "It  is  therefore 
ordered  and  adjudged  by  the  court  that  plain- 
tiffs •  •  »  take  notiiing  by  this  verdict" 
Held,  that  the  use  of  the  word  "verdict"  instead 
of  the  word  "suit"  was  manifestly  a  clerical 
error,  and  harmless. 


Digitized  by 


Google 


Tpx.) 


STAACKE  BROS.  y.  WALK£U  &  CHILCOAT. 


409 


8.  The  failure  of  a  judgment  to  state  the 
fonnnla  "that  defendants  go  hence  without  de- 
lay" did  not  affect  its  finality. 

Appeal  from  Navarro  County  Court;  A, 
B.  Graham,  Judge. 

Action  in  Justice's  court  by  Staacke  Bros, 
against  Wallcer  &  Ghilcoat.  Judgment  was 
rendered  for  defendants,  and  from  a  Judg- 
ment of  the  county  court  dismissing  an  ap- 
peal plaintiffs  appeal.    Reversed. 

Staacke  Bros.,  a  firm  composed  of  A.  E., 
H.  O.,  and  Adele  Staacke,  on  September 
20,  1901,  filed  suit  in  the  Justice's  court  of 
Precinct  No.  1  of  Navarro  county  against 
Walker  &  Chilcoat,  a  inrtnershlp  composed 
of  Geo.  B.  Walker  and  M.  Benjamin  Chil- 
coat, to  recover  a  balance  of  $166.35,  alleged 
to  be  due  on  account.  On  the  same  day  cita- 
tion was  issued  and  properly  served  on  Geo. 
B.  Walker,  one  of  the  defendants.  The  rec- 
ord does  not  show  service  on  Ohllcoat,  the 
otber  defendant  On  February  27,  1902,  a 
trial  of  the  case  was  had  in  the  Justice  court, 
and  Judgment  there  entered  as  follows: 
•This  day  came  the  parties  by  their  attor- 
neys, and  thereupon  came  a  Jury  of  good 
and  lawful  men,  who,  being  duly  impaneled 
and  sworn,  upon  their  oath  do  say  they  'find 
for  the  defendant'  It  is  therefore  ordered 
and  adjudged  by  the  court  that  plaintiffs, 
Staacke  Bros.,  take  nothing  by  this  verdict, 
and  that  the  defendants,  Walker  &  Chilcoat, 
do  have  and  recover  of  said  plaintiffs, 
Staacke  Bros.,  all  costs  in  this  behalf  ex- 
pended, and  that  they  have  their  execution 
for  the  same."  Upon  an  appeal  from  the 
Judgment  by  Staacke  Bros,  the  defendants 
moved  to  dismiss  the  appeal  on  the  following 
grounds:  (1)  The  judgment  was  not  final, 
ill  that  It  does  not  dispose  of  all  the  parties; 
(2)  the  Judgment  does  not  contain  the  es- 
sentials of  a  judgment  for  the  defendants, 
in  that  it  fails  to  state  that  plaintiffs  take 
nothing  by  their  suit,  and  to  state  or  adjudge 
that  "defendants  go  hence  without  day." 
The  county  court,  upon  hearing  and  consid- 
ering the  motion,  sustained  it,  and  entered 
Judgment  dismissing  the  appeal,  from  which 
Judgment  of  dismissal  Staacke  Bros,  have 
appealed. 

Willie  &  Mayo,  for  appellants.  Callicutt 
ft  Call,  for  appellees. 

NEILL,  J.  (after  stating  the  facts).  In  an 
action  against  the  partners  for  a  partnership 
debt  service  upon  one  partner  only  is  suffi- 
cient to  sustain  a  Judgment  against  the  firm, 
under  which  the  interest  of  all  its  members 
in  the  proi>erty  of  the  partnership  and  the 
separate  property  of  the  individual  served 
way  be  subjected,  but  not  the  separate 
property  of  those  not  served.  Rev.  St  1895, 
art.  1347;  Alexander  v.  Stern,  41  Tex.  193; 
Onimond  v.  Nost,  44  Tex.  114;    Burnett  v. 


Sullivan,  68  Tex.  535;  Hedges  v.  Armlstead, 
60  Tex.  27«;  Tex.  &  St  L.  Ky.  Co.  v.  Mc- 
Caughey,  62  Tex.  271;  Patten  v.  Cunning- 
ham, 03  Tex.  606;  Sanger  v.  Overmier,  64 
Tex.  67;  Henderson  v.  Banks,  70  Tex.  400,  7 
S.  W.  815;  Halsell  v.  McMurphy,  80  Tex. 
102,  23  S.  W.  647;  De  Camp  v.  Bates  (Tex. 
Civ.  App.)  37  S.  W.  845;  Sugg  v.  Thornton, 
132  U.  S.  531,  10  Sup.  Ct  163,  33  L.  Ed.  447. 
In  actions  against  partners,  it  is  only  when 
the  plaintiff  does  not  seek  to  subject  the  in- 
terest of  all  the  members  of  the  firm  in  the 
partnership  property  that  he  may  discontinue 
as  to  those  not  served,  and  take  judgment 
against  those  who  are  cited.  Bates  on  Part- 
nership, 1003.  But  under  article  1347,  Rev. 
St.  1895,  the  partners  not  served  ought  not 
to  be  dismissed  from  the  cause,  since,  tio  bind 
the  partnership  property,  the  Judgment  should 
be  rendered  against  all,  for  the  interests  of 
thosenot  served  are  as  much  affected  as  those 
served.  Burnett  v.  Sullivan,  68  Tex.  535; 
Frank  v.  Tatum,  87  Tex.  207,  25  S.  W.  409. 
From  this  it  follows  that  Staacke  Bros.,  if 
they  had  made  out  their  case,  would  have  ob- 
tained a  Judgment  subjecting  the  partnership 
assets  to  their  debt  and  against  Geo.  B. 
Walker  personally,  who  was  actually  served, 
though  no  personal  judgment  against  Chil- 
coat, the  member  of  the  firm  not  served,  and 
that  such  Judgment  would  have  been  final. 
If,  then,  such  a  judgment  in  favor  of  plain- 
tiffs would  have  been  final,  one  rendered 
against  them,  if  properly  entered,  would  be 
final  also;  for  if,  upon  the  trial  of  a  cause,  a 
judgment  rend^ed  in  favor  of  the  plaintiff 
would  be  final,  it  would  necessarily  be  final 
if  rendered  in  favor  of  the  defendant  upon 
the  trial  of  the  same  issues.  Upon  the  ver- 
dict recited  judgment  could  have  only  been 
rendered  against  the  plaintiffs,  and  in  favor 
of  the  defendants  for  costs.  Such  was  the 
effect  of  the  one  rendered  in  the  justice's 
court.  The  use  of  the  word  "verdict"  in  the 
phrase,  "It  is  therefore  ordered  and  adjudged 
by  the  court  that  plaintiffs,  Staacke  Bros, 
take  nothing  by  this  verdict,"  Is  manifest- 
ly a  clerical  error.  It  being  apparent  that  the 
word  "suit"  was  intended.  Such  an  error 
or  mistake  should  not  be  taken  as  changing 
the  obvious  meaning  and  intention  of  the 
Judgment  entry.  Nor  does  the  failure  of  the 
judgment  to  state  the  formula  "that  defend- 
ants go  hence  without  day"  affect  or  render 
the  Judgment  any  the  less  final  than  it  would 
have  been  had  such  formula  been  used.  We 
therefore  conclude  that  the  judgment  of  the 
justice's  court  was  a  final  adjudication  of  the 
matters  in  controversy  between  the  parties 
to  the  suit,  such  as  gave  the  county  court 
jurisdiction  on  appeal  from -it,  and  that  the 
court  erred  In  dismissing  the  appeal. 

The  judgment  is  reversed  and  the  cause 
remanded  for  trial  on  its  merits.  Reversed 
and  remanded. 
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CORNIOK  et  al.  t.  ARTHUR  et  aL 

(Conrt  of  Civil  Appeals  of  Texas.    March  11, 

1003.) 

PLEA  IN  ABATEMENT— PRIOR  ACTION  FOR 
LIKB  CAUSE  —  IRRIQATION  —  PRIORITT  OF 
RIGHTS  —  EASEMENTS  —  ENFORCEMENT  — 
BJKCTMBNT— TRESPASS   TO  TRY   TITLE. 

1.  Where  a  cause  of  action  set  out  in  a  plea 
in  abatement  as  a  bar  to  an  action  pending 
wns  practirally  identical  with  that  part  of  tlie 
case  at  bar  to  which  the  plea  was  applicable, 
the  plea  was  properly  sustained. 

2.  The  rights  of  an  upper  riparian  proprie- 
tor to  the  use  of  waters  of  a  stream  for  irriga- 
tion purposes  are  superior  to  those  of  a  lower 
proprietor. 

3.  The  owner  of  a  mere  easement  is  not  enti- 
tled to  maintain  ejectment  or  trespass  to  try 
title  as  against  the  fee  owner  of  land  rightfoUj 
in  possession. 

Error  from  District  CJourt,  Tom  Green 
County;  J.  W.  Tlmmins,  Judge. 

Action  by  Mrs.  Louise  Comick  and  others 
against  S.  D.  Arthur  and  others.  BYom  a 
Judgment  In  favor  of  defendants,  plaiutlfEB 
bring  error.    Affirmed. 

Jos.  Spence,  Jr.,  and  D.  D.  Wallace,  for 
plaintifrs  in  error.  B.  W.  Rimes  and  Hill  & 
Lee^  for  defendants  In  enot. 

FISCHER,  A.  J.  This  is  a  suit  of  trespass 
to  try  title,  brought  by  plaintiffs  In  error  as 
plaintiffs  below,  to  wit,  Mrs. -Louise  Comtek, 
Joined  by  her  husband,  Boyd  Comlck,  Blge 
Duncan,  and  Ons  Thomas,  against  defend- 
ants In  error,  as  defendants  below,  to  wit, 
8.  D.  Arthur,  J.  J.  Arthur,  and  B.  D.  Arthur, 
in  district  court  of  Tom  Green  county,  Tex., 
for  recovery  of  the  land  described  In  plain- 
tiffs' pvtltlon.  Plaintiffs  also  prayed  for  a 
mandatory  injunction  to  compel  defendants 
to  remove  from  said  premises  a  dam,  which 
they  alleged  defendants  had  constructed 
across  Dove  creek  where  the  creek  flowed 
past  said  land.  Plaintiffs'  original  petition 
was  filed  February  1,  1802.  Defendants  an- 
swered (1)  by  plea  in  abatement;  (2)  by  gen- 
eral demurrer  and  BX)eclal  exceptions;  (3) 
plea  of  not  guilty;  and  (4)  by  special  answer 
setting  up  title  in  themselves.  The  case  was 
tried  by  the  court  without  a  jury,  and  re- 
sulted in  a  Judgment  rendered  May  13,  1902, 
sustaining  defendant's  plea  in  abatement  to 
all  that  part  of  plaintiffs'  petition  setting  up 
rights  in  plaintiffs  acquired  under  and  by 
virtue  of  judgment  rendered  In  cause  No.  1,- 
230,  entitled  "Francisco  Maldonado  vs.  S.  D. 
Arthur  et  al.,"  in  district  court  of  Tom  Green 
county;  (2)  also  sustaining  defendants'  de- 
murrer to  all  that  part  of  plaintiffs'  petition 
alleging  that  Dove  creek  Is  a  natural  stream, 
and  useful  for  irrigating,  and  that  the  erec- 
tion of  the  dam  ^y  defendants  thereon  inter- 
feres with  the  rights  of  plaintiffs  to  use  the 
water,  and  deprives  them  of  the  use  thweof; 
and  (3)  that  plaintiffs  take  nothing  by  their 
suit,  and  that  defendants  go  hence,  etc. 

There  is  no  controversy  about  the  facts. 

ft.  By»  Ejectment,  voL  IT,  Cent  Dig.  |  X. 


They  are  folly  set  out  In  the  record,  and 
will  not  be  copied  here.  The  trial  court 
found  the  following  conclusions  of  fact  and 
law: 

"(1)  On  January  81,  1901,  Francisco  Mal- 
donado was  the  own»  of  the  land  Involved 
in  this  suit  (2)  On  said  Slst  day  of  Janu- 
ary, 1901,  said  Maldonado  conveyed  to  plain- 
tiffs an  easement  in  the  land  sued  for,  con- 
veying to  them  a  perpetual  and  exciuslTe 
right  to  use  said  land  as  a  site  for  dam  and 
appiurtenances  thereto.  (3)  Defendants  have 
entered  upon  and  erected  dam  abutting  on 
the  land  sued  for.  (4)  On  December  24,  1901. 
said  Maldonado  conveyed  by  deed  to  defend- 
ants the  title  to  the  land  sued  for. 

"Conclusions  of  law:  As  this  la  a  salt  of 
trespass  to  try  title,  and  inasmuch  as  there 
can  only  be  two  kinds  of  Judgment  entered 
in  such  actions— that  is,  to  vrit,  one  for  the 
title  and  possession  of  the  land  sued  (or, 
and  the  other  for  the  possession  of  such  land 
—a  person  holding  only  an  easement  can- 
not oust  the  owner  of  the  fee  from  bis  poe- 
session;  hence  the  defendants  ought  to  re- 
cover." 

The  ruling  of  the  court  In  sustaining  the 
plea  In  abatement  presented  by  the  defend- 
ants in  error  was  correct  The  cause  of  ac- 
tion there  set  out  m  the  plea  is  practically 
Identical  with  that  part  of  the  case  disclosed 
by  the  record  to  which  the  plea  in  abatement 
is  applicable.  The  case  mentioned  in  the  plea 
In  abatement  was,  subsequent  to  the  disposi- 
tion of  this  case  by  the  trial  court,  affirmed 
by  this  court. 

The  court  was  correct  In  sostainlng  the 
demurrer  to  that  brancb  of  the  plaintiffs' 
case  in  which  they  attempted  to  set  np  an 
exclusive  right  In  the  waters  of  Dove  creek 
for  irrigation  purposes.  If  any  such  rights 
existed,  there  were  no  facts  pleaded  that 
would  take  the  case  out  of  the  rule  announ- 
ced by  this  court  in  Barrett  v.  Metcalfe,  33 
B.  W.  758,  and  Irrigation  Co.  v.  Vlvlon,  74 
Tex.  170,  11  S.  W.  107a  The  plaintiffs  were 
lower  proprietors  on  the  stream  In  question, 
and,  according  to  the  mle  announced  in  the 
cases  cited,  the  facts  pleaded  in  that  por- 
tion of  the  plaintiffs'  petition  to  which  the 
court  sustained  demurrers  did  not  state  a 
case  that  would  authorize  the  lower  proprie- 
tors to  interfere  with  the  rights  of  the  de- 
fendants in  errmr  and  others  situated  on  the 
stream  above  to  use  the  waters  therein  tor 
Irrigation  purposes. 

We  are  also  of  the  opinion  that  the  trial 
court  Is  correct  in  the  legal  conclusions  readi- 
ed on  that  branch  of  the  case  that  related 
to  trespass  to  try  title.    The  plaintiffs,   by 
virtue  of  their  easement  acquired  from  tb^      i 
vendor,  sought  to  eject  and  oust  the  defend- 
ants in  possession,  who  owned  the  fee  to  the      | 
land   bordering  on   the    stream   In   qnestlon.      ' 
The  plaintiffs  may  have  had  a  remedy,  but 
ejectment  at  common  law  or  trespass  to  try 
title  under  the  form  of  procedure  in  this  state 
was  not  the  remedy.    The  owner  of  the  fee 
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rlgfatfnlly  in  possession  cannot  be  onsted  and 
deprfyed  of  posaesslon  of  hla  premises  by  one 
wboae  advene  right  merely  consists  In  an 
easemoit  Washbnm  on  Easements,  p.  10; 
Sedgwick  &  Waite  on  Trial  of  Title  to  Land, 
Si  96^  87, 146,  and  147;  Plnkmn  t.  Eaa  Clabre, 
81  Wis.  301,  tSl  N.  W.  650. 

We  find  no  error  in  the  record,  and  the 
Jndgment  is  affirmed.    Affirmed. 


PELFRBY  et  ai  t.  TEXAS  CENT.  RY. 

CO.* 

<Conrt  of  CStU  Appeals  of  Texas.     March  7, 

1903.) 

MBaUOBNCB  —  FAILURE    TO    USB    ORDINABT 
CARE— INSTRUCTIONS-UNDUE  PROMI- 
NENCE TO  DEFENSE. 

1.  In  a  personal  injnry  action,  an  instruction 
that  a  faili)re  to  exercise  sach  care  as  an  ordi- 
narily pmdent  man  would  have  exercised  un- 
der like  circumstances  would  "ordinarily"  con- 
stitnte  negligence  was  error.  Such  failure 
would  inrariably  constitute  negligence. 

2.  In  a  personal  injury  action,  it  was  error  to 
tmnecessarily  and  repeatedly  call  the  attention 
of  the  jttiT  to  the  defense  of  contributory  neg- 
ligoice. 

Appeal  from  District  Court,  Eastland  Comi- 
ty; N.  R.  Lindsay,  Judge. 

Action  by  H.  C.  Pelfrey  and  others  against 
the  Texas  Central  Railway  Company.  Prom 
a  Judgment  for  defendant,  plaintiffs  appeal. 
Berersed. 

D.  G.  Hnnt  and  W.  E.  Conner,  for  app^- 
lantB.  Clark  &  BoUnger  and  Warren  ft 
Webb,  for  appellee. 

STEPHENS,  J.  It  must  be  held  to  have 
been  confustDg  and  mlsdeadlDg  for  the  court 
to  instruct  the  Jury,  aa  was  done  in  this 
case,  tbat  if  tliey  found  from  the  evidence 
that  appellee's  foreman,  in  causing  the  steam 
shovel  which  injured  appellant  H.  C.  Pelfrey 
to  be  moved  as  alleged  by  him,  "failed  to 
exercise  such  care,  caution,  and  prudence  as 
an  ordinarily  careful,  cautious,  and  prudeut 
man  would  have  exercised  In  performing  said 
act  under  like  circumstances,  such  failure 
wonld  ordinarily  constitute  negligence."  We 
are  at  a  loss  to  know  what  the  Jury  would 
liave  understood  the  word  "ordinarily,"  as 
used  In  this  charge,  to  mean,  unless  it  be 
treated  as  suggesting  to  them  that  although 
they  Should  find  that  appellee's  foreman.  In 
causing  the  steam  shovel  to  be  moved,  failed 
to  exercise  such  care  as  a  person  of  ordinary 
prudence  would  have  exercised  under  the 
same  drcnmstances,  they  might  yet  find  that 
no  negligence  was  shown.  In  another  portion 
of  the  charge  "negligence"  was  properly  de- 
fined as  being  the  want  of  such  care  as  a 
person  of  ordinary  prudence  would  ordinarily 
exercise  under  like  circumstances,  but  It  is 
not  the  equivalent  of  this  to  charge,  in  apply- 
ing the  law  to  the  facts,  tbat  the  want  of 
such  eare  wonld  ordinarily  constitute  negli- 
gence.   It  wonld  invariably  do  so. 

•Bafanrlng  tmUA  April  11.  UW. 


Too  much  prominence  was-  also  given  In 
the  charge  to  the  defense  of  contributory  neg- 
ligence, in  that  the  attention  of  the  Jury  was 
several  times  unnecessarily  called  to  it. 
Lumsden  v.  Railway  (Civ.  App.)  67  S.  W. 
168,  4  Tex.  Ct.  Rep.  516. 

The  Judgment  must  therefore  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 


GALVESTON,   H.   ft  8.  A.   RY.   CO.  r. 
MATHBS  et  aL 

(Court   of  Civil   Appeals  of  Texas.     April  8, 
1903.) 

CARRIERS— INJURIES  TO  PASSENQBR— INTER- 
MEDIATE STATION— RIGHT  TO  ALIOHT— AT- 
TORNEYS—INTEREST  IN  CAUSE  OP  ACTION- 
PARTIES— REQUESTED    INSTRUCTIONS. 

1.  Where  plaintiff  in  an  action  for  injuries 
assigned  to  uer  attorneys  an  interest  in  the 
cause  of  action;  the  attorneys  did  not  thereby 
become  necessary  parties  to  the  suit,  and  could 
not  be  made  parties  thereto  on  motion  of  the 
adverse  party. 

2.  Since  a  passenger  is  entitled  to  leave  a 
train  at  an  intermediate  station  for  a  purpose 
not  inconsistent  with  his  character  of  a  passen- 
ger, an  instruction  in  an  action  for  injuries  to 
a  passenger  in  so  doing  that  defendant  owed 
plamtiS  no  duty  to  stop  for  any  length  of  time 
at  such  station,  or  to  have  its  depot  there 
lighted,  or  to  stop  at  any  intermediate  station 
before  reaching  plaintiff's  destination,  was 
properly  refused. 

3.  In  an  action  for  injuries  to  a  passenger  in 
attempting  to  alight,  an  instruction  that  if  the 
station  was  distinctly  called  in  her  presence 
and  hearing  just  before  the  train  arrived,  and 
she  negligently  failed  to  hear  the  same,  and 
the  tram  was  held  a  reasonable  time  for  pas- 
sengers to  alight,  and  she  attempted  to  alight 
without  the  knowledge  of  defendant's  em- 
ployes, and  was  injured  in  such  attempt,  she 
was  not  entitled  to  recover,  was  improperly  re- 
fused. 

4.  'The  requested  instrnctioo  was  not  cov- 
ered by  a  charge  that  it  plaintiff  negligently 
failed  to  hear  the  station  announced,  and,  un- 
der the  Impression  that  she  had  reached  her 
destination,  attempted  to  alight,  without  the 
knowledge  of  defendant's  employes,  after  the 
train  had  been  held  at  the  station  a  reasonable 
time  for  passengers  to  alight,  "and  that  said 
train,  when  started,  was  started  without  any 
jerk,"  the  finding  should  be  for  defendant. 

Appeal  from  District  Court,  Brewster  Coun- 
ty; J.  M.  Goggln,  Judge. 

Action  by  Fannie  M.  Mathes  and  others 
against  the  Galveston,  Harrlsburg  ft  San  An- 
tonio Railway  Company.  From  a  Judgment 
in  favor  of  plaintiffs,  defendant  appeals.  On 
rehearing.    Reversed. 

This  suit  was  brought  by  appellees  against 
appellant  to  recover  damages  for  alleged  per- 
sonal injuries  sustained  by  Mrs.  Mathes  while 
a  passenger  upon  appellant's  railroad.  The 
allegations  in  appellees'  petition  are  substan- 
tially as  follows:  That  Mrs.  Mathes,  having 
purchased  from  appellant  a  ticket  which  en- 
titled her  to  transportation  from  Sanderson 
to  Marathon,  on  the  night  of  July  9,  1901, 
took  passage  on  one  of  appellant's  trains  at 
the  first  for  the  last  named  station;    that 
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wben  the  train  was  nearly  approaching  the 
Intermediate  station  of  Haymond,  one  of  ap- 
pellant's serTants,  whose  duty  It  was  to  call 
the  names  of  the  stations,  distinctly  called 
out  "Marathon"  in  her  presence  and  hearing; 
that  being  a  stranger  in  that  part  of  the 
country,  and  ignorant  of  the  location  of  Mar- 
athon, and  relying  upon  the  announcement 
of  appellant's  serrant,  and  believing  there- 
from that  that  station  had  been  reached  (it 
being  dark  and  the  depot  unllghted,  and  on 
that  account  being  unable  to  distinguish  the 
mistake  in  the  announcement),  she  made  due 
haste  to  alight,  and,  while  in  the  act  of  doing 
so  (with  one  foot  reaching  the  ground,  the 
other  on  the  lower  step,  with  her  hand  grasp- 
ing the  railing  of  the  platform),  the  train, 
not  having  stopped  reasonably  long  enough 
to  enable  passengers  to  alight  therefrom,  was 
negligently  started,  without  warning,  by  a 
violent  jerk  forward,  and  put  in  rapid  mo- 
tion, whereby  she  was  hurled  to  the  ground, 
and  thereby  seriously  and  permanently  in- 
jured, to  her  damage,  etc.  The  defendant 
answered  by  general  and  special  exceptions, 
by  a  general  denial,  and  by  special  denials  to 
each  and  every  material  allegation  of  negli- 
gence on  its  part,  and  specially  pleaded  con- 
tribntory  negligence,  in  that  she  was  injured 
in  attempting  to  alight  from  the  train  when 
it  was  in  motion.  The  trial  of  the  case, 
which  was  before  a  jury,  resulted  in  a  ver- 
dict and  judgment  in  favor  of  appellees  for 
$7,750.  Except  as  to  Mrs.  Mathes  being  a 
passenger,  and  having  been  injured  In  alight- 
ing at  night  from  its  train  at  Haymond, 
there  is  a  conflict  of  evidence  upon  all  other 
material  issues— there  being  evidence  on  the 
part  of  appellant  tending  to  show  (1)  that, 
just  before  its  train  upon  which  Mrs.  Mathes 
was  a  passenger  reached  Haymond,  that  sta- 
tion was  clearly  and  distinctly  announced 
several  times  by  its  servant  in  the  presence 
and  bearing  of  appellee,  and  evidence  tending 
to  show  that  she  was  asleep  at  the  time  such 
announcements  were  made;  (2)  that  the  train 
stopped  at  Haymond  a  reasonably  sufficient 
time  to  allow  passengers  to  disembark  with 
safety,  and  that  the  depot  was  sufficiently 
lighted;  (3)  that  the  train  was  not  started 
forward  with  a  violent  jerk,  but  moved  off 
gradually,  in  the  ordinary  way;  and  (4)  that 
appellee's  injury  was  caused  by  jumping  off 
the  train  after  it  bad  started  from  the  sta- 
tion. The  testimony  offered  by  appellees 
was  in  conflict  with  that  of  appellant  upon 
all  these  matters.  Inasmuch  as  the  judg- 
ment will  be  reversed  upon  a  matter  of  law, 
we  deem  it  improper  for  us  to  take  further 
notice  of  or  Intimate  in  whose  favor  the  tes- 
timony on  any  of  these  Issues  preponderates. 

Baker,  Botts,  Baker  &  Lovett  and  Ellis. 
Garner  &  Ix)ve,  for  appellant.  H.  E.  Mc- 
Mains  and  Joseph  Jones,  for  appellees, 

NEILL,  J.  (after  stating  the  facts).  The 
plaintiffs  having  filed  their  affidavit  entitling 


them  to  sue  in  forma  pauperis,  defendant  fil- 
ed its  motion  to  make  Joseph  Jones  and  H. 
B.  McMains,  plaintiffs'  attorneys,  parties 
plaintiff,  on  the  ground  that  they  were  nec- 
essary parties  by  reason  of  the  fact  that  they 
were  pecuniarily  interested  in  the  result  of 
the  suit,  and  offered  in  support  of  its  motion 
to  Introduce  McMains  as  a  witness  to  prove 
that  he  and  Jones  had  a  parol  contract  with 
plaintiffs  whereby  they  were  to  receive  one- 
half  of  any  amount  they  might  recover  in  the 
suit,  and  that  by  its  terms  Jones  &  McMains 
were  to  pay  in  advance  the  necessary  cash 
expenses  in  the  prosecution  ol  the  suit,  to 
which  testimony  plaintiffs,  by  their  attor- 
neys, objected;  and  their  objection  being  sus- 
tained, and  motion  to  make  new  parties  be- 
ing overruled,  a  bill  of  exceptions  was  taken 
by  -the  defendant  to  the  action  and  ruling  of 
the  court,  which  Is  made  the  basis  of  appel- 
lant's first  and  second  assignments  of  error. 
When  a  plaintiff  suing  for  tort  assigns  to  his 
attorneys  an  interest  in  the  cause  of  action 
declared  upon,  the  attorney  does  not  become 
a  necessary  party  to  the  suit  by  reason  of 
such  assignment,  and  said  attorney  cannot 
be  made  a  party  to  the  suit  upon  motion  of 
the  adverse  party;  It  being  only  parties  to 
suits  against  whom  a  motion  can  be  main- 
tained for  costs.  Rev.  St.  art  1435;  The- 
Oriental  v.  Barclay.  1«  Tex.  Civ.  App.  200, 
41  S.  W.  117;  Railway  v.  Scott  (Tex.  Civ. 
App.)  28  S.  W.  457;  Winston  v.  Masterson. 
87  Tex.  200,  27  S.  W.  768.  Hence  the  assign- 
ments of  error  are  not  well  taken. 

It  is  asserted  as  a  proposition  under  ap- 
pellant's third  and  fourth  assignments  of  er- 
ror—the first  based  upon  the  court's  overrul- 
ing a  sppclal  exception  to  plaintiff's  petition, 
and  the  second  upon  its  failure  to  give  a  spe- 
cial charge— that,  plaintiff's  destination  tie- 
ing  Marathon,  defendant  owed  her  no  duty 
to  stop  for  any  length  of  time  at  Haymond, 
or  to  have  its  depot  there  lighted,  or  stop  its 
train  at  any  intermediate  station  between 
Sanderson  and  Marathon.  A  passenger  Is 
not  required  to  remain  upon  a  train  from  the 
starting  point  to  the  point  of  destination, 
and  permitted  to  alight  at  an  intermediate 
station  only  for  some  purpose  connected  with 
his  journey.  He  remains  a  passenger  In  get- 
ting off  at  intermediate  stations  so  long  as 
his  object  in  doing  so  is  not  inconsistent  with 
bis  character  as  a  passenger.  Ry.  v.  Over- 
field,  19  Tex.  Civ.  App.  440,  47  S.  W.  6S4; 
Ry.  V.  Goldman  (Tex.  Civ.  App.)  61  S.  W. 
275;  Ry.  v,  Ma.vfleld,  23  Tex.  Civ.  App.  415. 
56  S.  W.  042;  Ry.  v.  Cooper,  2  Tex.  Civ.  App. 
42,  20  S.  W.  990.  As  Is  said  by  Justice  Fly 
in  Ry.  y.  Goldman,  supra,  "It  would  seem 
clear  that  the  right  to  alight  at  a  regular  In- 
termediate station  would  not  depend  upon 
notice  having  been  given  to  the  conductor 
that  the  passenger  desired  to  alight,  but  that 
it  is  an  absolute  right  enjoyed  by  a  passen- 
ger." In  view  of  these  authorities,  the  proi>- 
ositlon  contended  for  by  appellant  cannot  be 
maintained. 
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The  third  special  charge,  the  failure  of 
which  to  give  is  made  the  basis  of  appellant's 
fifth  assignment  of  error,  is  as  follows:  "If 
you  believe  from  the  evidence  that  plaintiff 
was  a  passenger  on  defendant's  train  travel- 
ing from  Sanderson  to  Marathon,  and  If  you 
Iielieve  from  the  evidence  that  as  said  train 
was  approaching  Raymond,  an  intermediate 
station  between  Sanderson  and  Marathon, 
said  station  was  distinctly  announced  in  the 
car  in  which  plaintiff  was  riding,  and  that 
plnintifF  negligently  failed  to  hear  said  sta- 
tion announced,  and,  under  the  Impression 
that  she  had  reached  Marathon,  attempted  to 
alight  from  said  train  without  the  icnowledge 
or  consent  of  defendant's  employes  in  charge 
of  said  train,  and  was  injured  in  such  at- 
tempt, and  if  you  further  believe  from  the 
evidence  that  defendant's  train  was  held  at 
Haymond  a  reasonable  time  for  passengers 
to  board  and  alight  from  said  train,  then 
yon  will  find  for  the  defendant."  According 
to  her  own  testimony,  Mrs.  Mathes  would 
not  have  attempted  to  leave  the  train  at  Hay- 
mond, had  it  not  been  for  the  mistaken  be- 
lief, induced  by  the  alleged  miscall  of  the 
station,  that  she  had  arrived  at  Marathon. 
If,  then,  the  station  of  Haymond  was  dis- 
tinctly called  in  her  presence  and  hearing 
just  before  the  train  arrived,  and  she  negli- 
gently failed  to  hear  the  cail,  and  the  train 
was  held  a  reasonable  time  for  passengers  to 
discmt>ark.  It  follows  that  the  company  had 
discharged  towards  her.  as  a  passenger,  the 
full  measure  of  its  duty,  and  that  her  injury 
was  proximately  caused  by  her  negligent 
failure  to  hear  the  proper  announcement  of 
the  station,  as  well  as  by  her  failure  to  leave 
the  train  before  it  was  set  in  motion.  As  is 
said  by  Justice  FInley  in  T.  &  P.  Ry.  Co.  v. 
Mitchell  (Tex.  Civ.  App.)  26  S.  W.  164,  "If 
the  train  was  stopped  a  sufficient  length  of 
time  for  passengers  to  get  off,  and  plaintiff 
failed  to  do  so,  without  fault  of  defendant's 
servants,  and  the  conductor,  not  knowing, 
and  having  no  reason  to  believe,  •  »  • 
sbe  was  In  the  act'of  getting  off,  caused  the 
train  to  start,  and  she  was  injured,  she  would 
not  be  entitled  to  recover."  Citing  Ry.  v. 
Williams,  70  Tex.  161,  8  8.  W.  78;  Straus  v. 
R.  Co.,  6  Am.  &  Eng.  Ry.  Cases,  3&1;  Hunter 
V.  Ry.  (N.  Y.)  26  N.  E.  958,  12  L.  R.  A.  429; 
47  Am.  &  Eng.  Ry.  Cases,  543,  note;  Davis 
T.  Ry.,  18  Wis.  175;  Ry.  v.  Slatton,  54  III. 
133,  5  Am.  Rep.  109;  Imhoff  v.  Ry.,  20  Wis. 
344.  The  supplemental  charge  given  by  the 
court  Is  word  for  word  the  one  quoted,  ex- 
cept that.  Immediately  following  the  word 
'•alight,"  it  commences  and  concludes  with 
these  words,  "and  that  said  train,  when 
started,  was  started  without  a  Jerk,  then  you 
will  find  for  the  defendant."  This  change 
nullifies  and  completely  destroys  the  etFect 
Intended  by  the  charge  requested,  and  pre- 
vented the  Jury  from  finding  for  the  defend- 
ant, though  they  may  have  believed  from  the 
evidence  that  the  station  of  Haymond  was 
distinctly  announced  in  the  hearing  and  pres- 


ence of  appellee,  and  she  negligently  failed 
to  hear  the  announcement,  and  the  train  was 
held  at  Haymond  a  reasonable  time  for  pas- 
sengers to  board  and  alight,  unless  they  be- 
lieved further  that  the  train  was  started 
without  a  Jerk.  As  it  is  almost  impossible 
for  a  train  to  be  started  without  a  Jerk  of 
some  kind,  the  effect  of  the  supplemental 
charge  was  to  Induce  the  Jury  to  believe 
that  the  defendant  was  liable  If  It  started 
the  train  when  appellee  was  In  the  act  of 
alighting  therefrom.  The  petition  charged 
that  it  was  started  with  a  "violent  Jerk,"  but, 
regardless  of  the  kind  of  Jerk,  the  defendant 
would  not  be  liable  for  appellee's  injuries  If 
through  her  negligence  she  failed  to  hear  the 
proper  announcement  of  Haymond  station, 
and  attempted  to  get  off  the  train  after  It 
had  been  held  there  a  reasonably  sufilclent 
time  to  enable  passengers  to  alight  therefrom 
with  safety,  unless  It  knew  she  was  In  the 
act  of  alighting  when  the  train  was  set  in 
motion. 

Our  Judgment  of  affirmance  rendered  at  a 
prior  day  of  the  term  is  set  aside,  our  former 
opinion  withdrawn,  and,  for  the  errors  indi- 
cated, the  Judgment  of  the  district  court  is 
reversed,  and  the  cause  remanded. 


GULF,  C.  &  S.  F.  RY.  CO.  v.  MATTHEWS 

et  al. 
(Court  of  Civil  Appeals  of  Texas.     March  25, 

1903.) 

RAILROADS— PERSONS  ON  TRACK— LYING  ON 

TRACK— CONTRIBUTORY  NEaLlOBNCE— 

BVIDHNCB— SUFFICIENCY. 

1.  A  person  lying  on  a  railroad  track  is  guilty 
of  contributory  negligence,  as  a  matter  of  law. 

2.  Evidence  in  an  action  against  a  railroad 
company  for  death  of  one  run  over  by  a  train 
examined,  and  held  to  show  that  deceased  was 
lying  on  the  track  when  struck. 

Error  from  District  Court,  Oisyson  Coun- 
ty;  Rice  Maxey,  Judge. 

Action  by  Maggie  Matthews  and  others 
against  the  Oulf,  Colorado  &  Santa  F6  Rail- 
way Company.  From  a  Judgment  for  plain- 
tiffs, defendant  brings  error.    Reversed. 

This  suit  was  brought  by  Maggie  Mat- 
thews, as  the  surviving  .wife  of  ,1.  L.  Mat- 
thews, deceased,  for  herself  and  as  next 
friend  of  Katie  May  Matthews  and  Beulah 
Marie  Matthews,  his  minor  children,  against 
the  plaintiff  in  error,  to  recover  damages  for 
Its  alleged  negligent  killing  of  the  deceased. 
The  substance  of  plaintiffs'  petition  is' that 
on  the  8th  day  of  May,  1899,  J.  L.  Matthews, 
while  walking  along  on  plaintiff  in  error's 
railroad  track,  where  It  was  commonly  used 
by  the  public  with  the  knowledge,  consent, 
and  acquiescence  of  the  company,  within 
the  cori>orate  limits  of  the  city  of  Ft.  Worth, 
was,  by  the  negligence  of  the  railroad  com- 
pany's servants  operating  one  of  Its  freight 
trains.  In  running  such  train  within  the  city 
limits  at  a  rate  of  speed  greatly  in  excess  of 
that  prescribed  by  an  ordinance  of  said  city. 
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In  negligently  falling  to  keep  a  lookout  for 
persons  on  Its  track,  and  In  negligently  fall- 
ing to  ring  tbe  bell  of  the  engine,  knocked 
down,  run  over,  and  killed  by  said  train,  to 
plaintiffs'  damage  In  the  sum  of  $50,000. 
The  defendant  railway  company  answered 
by  a  general  denial  and  plea  of  contributor; 
negligence,  as  well  as  by  several  other  spe- 
cial pleas,  which.  In  view  of  the  disposition 
we  shall  make  of  tbe  case,  are  not  necessary 
to  state  here.  The  case  was  tried  before  a 
Jury,  and  the  trial  resulted  In  a  Judgment 
for  $14,000  against  the  company,  from  which 
it  has  appealed. 

J.  W.  Terry  and  Cowan,  Bumey  &  Lee,  for 
plaintiff  in  error.  Wolfe,  Hare  &  Semple,  for 
defendants  in  error. 

NEILL,  J.  (after  stating  the  facts).  The 
plaintiff  in  error  presents.  In  its  brief  of 
170  pages,  61  assignments  of  error,  each  of 
which  is  urged  as  a  reason  for  the  reversal 
of  the  Judgment  These  assignments  are  an- 
swered by  defendants  in  error  by  a  brief  of 
87  pages,  in  which  It  is  contended  that  none 
of  them  furnish  any  grounds  for  disturbing 
tbe  Judgment  In  response,  plaintiff  In  error 
has  filed  in  this  court  a  supplemental  brief 
of  30  pages.  While  we  have  read  with  inter- 
est all  these  briefs,  and  considered  carefully 
each  assignment  of  error  presented,  the  con- 
clusion we.  have  reached  in  determining  this 
appeal  renders  it  necessary  for  us  to  consid- 
er only  those  assignments  which  relate  to  the 
question  of  deceased's  contributory  negli- 
gence. It  is  to  this  question  that  our  state- 
ment and  discussion  of  the  evidence  will  be 
mainly  directed. 

J.  li.  Matthews  owned  teams  and  a  grading 
outfit,  with  which,  up  to  a  few  days  before 
May  7,  1809,  he  had  been  working  for  the 
Santa  F6  Railroad  near  Heldenholmcr,  which 
teams  and  outfit  had  been  carried  from  there 
to  Cleburne,  Tex.  On  that  day  Matthews  left 
Cleburne  on  the  afternoon  train  for  Ft. 
Worth;  telling  his  employe  before  leaving 
that  he  was  going  there  to  get  work,  which 
he  expected  to  procnre  either  from  the  Texas 
&  Pacific  Railway  Company,  or  at  a  gravel 
pit  in  the  last-named  city;  at  the  same  time 
instructing  his  employ^  to  carry  his  teams 
and  grading  outfit  overland  to  Ft  Worth; 
promising  to  meet  him  there  on  the  next  day 
At  3  p.  m.  at  a  watering  trough  on  lower 
Main  street,  and  that  be  would  in  the  mean- 
time find  and  provide  in  or  near  Ft.  Worth  a 
camping  place  for  his  teams  and  outfit 
Matthews  arrived  in  Ft  Worth  that  evening, 
accompanied  by  a  companion,  T.  W.  Turner, 
who  left  him  at  a  hotel  on  Main  street  about 
10  o'clock  that  night,  with  the  understanding 
that  they  should  meet  at  7  o'clock  next  morn- 
ing on  Front  street,  and  would  together  look 
out  for  a  camping  place.  Before  Turner  left 
bim,  according  to  his  testimony,  Matthews 
bad  taken  two  drinks  of  whisky,  and  was 
slightly  under  the  influence  of  the  beverage. 


Tomer  also  heard  Matthews  speak  to  the  ho- 
tel clerk  about  procuring  a  bed.  Tbe  clerk 
at  tbe  hotel  testified  that  Matthews  told  him 
he  wanted  a  bed,  but  did  not  care  to  go  to 
sleep  right  then;  that  he  was  going  away, 
but  would  be  back  in  about  an  hour  and  oc- 
cupy the  room.  The  room  was  shown  him 
by  the  clerk,  and  Matthews  then  left;  it  t>e- 
ing  somewhere  between  10  and  1  o'clock. 
He  was  never  afterwards  seen  alive  by  any 
one  who  recognized  him.  He  did  not  return 
to  tbe  hotel,  and  it  is  not  shown  from  tbe 
evidence  where  he  went  from  there,  or  where 
he  spent  the  remainder  of  tbe  night  Tbe 
derk  testified  that  when  he  came  to  the  bouse 
to  get  a  bed  he  was  intoxicated  to  such  an 
extent  that  be  would  stagger  as  he  walked, 
and  that  it  was  easy  to  see  that  he  was 
drinking  a  good  deal. 

The  length  of  plaintiff  in  error's  road  ly- 
ing within  the  corporate  limits  of  Ft  Worth 
is  about  three  miles,  its  general  direction  be- 
ing north  and  south.  Old  Cemetery  is  situ- 
ated within  the  city  limits,  on  the  west  side 
of  the  road,  about  a  mile  and  a  half  north 
of  tbe  depot,  and  from  the  center  of  the  city. 
From  the  northeast  comer  of  the  cemetery, 
where  the  railroad  crosses  the  north  bound- 
ary line  of  the  city,  is  865  feet  Bridge  210 
of  the  road  Is  435  feet  north  from  Peach 
street  Bridge  211  Is  475  feet  north  of  bridge 
210,  and  bridge  211  is  270  feet  from  210.  ▲ 
curve  in  the  road  begins  near  bridge  210,  and 
ends  some  distance  north  of  the  cemetery, 
near  bridge  212.  From  the  north  side  of 
Peach  street  extending  north  to  Trinity  riv- 
er, probably  more  than  a  mile,  tbe  road  is 
built  upon  an  embankment  which  between 
bridges  210  and  211  Is  15  feet  high,  and 
is  down  grade.  The  stockyards  are  about 
three  miles  north  of  Ft  Worth.  North  of 
and  near  Old  Cemetery  were  grounds  that 
had  been  used  for  campers  for  a  long  time. 
An  ordinance  of  tbe  city  of  Ft  Worth  makes 
it  a  penal  offense  to  nAi  a  train  anywhere 
within  the  dty  limits  at  a  greater  rate  of 
speed  than  six  miles  per  hour. 

On  the  8th  day  of  May,  1899,  at  6  o'clock 
a.  m.,  a  freight  train,  loaded  with  cattle,  of 
plaintiff  in  error,  left  its  depot  at  Ft  Worth 
with  orders  to  meet  another  train  at  the 
stockyards  at  6:15  tliat  morning,  and  en 
route,  while  running  at  a  speed  of  25  or  30 
miles  an  hour,  ran  over  an  object  which  the 
engineer  and  fireman  say  was  lying  near  the 
north  end  of  Old  Cemetery.  The  train  never 
stopped  or  slackened  its  speed  until  it  reach- 
ed the  stockyards.  Then,  upon  examining  the 
wheels  and  appliances  of  the  cars,  blood, 
particles  of  flesh,  and  parts  of  viscera,  which 
were  thought  to  be  of  a  human  being,  were 
found.  Early  that  morning  a  witness.  John 
Woods,  who  lives  with  his  mother  near  the 
railroad,  north  of  the  cemetery,  in  going 
down  to  the  business  part  of  the  city,  while 
walking  down  the  railway  track,  met  a 
freight  train,  loaded  with  cattle,  going  north, 
and  stepped  aside  to  let  it  pass.    He  then 
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resumed  Ma  jonrae^,  and,  after  proceeding 
about  100  yards  from  the  point  where  the 
train  passed  him,  came  upon  the  body  of  a 
dead  man,  lying  on  the  track  lietween  bridges 
210  and  211,  which  it  is  admitted  was  that 
o(  J.  L.  Matthews.  It  was  badly  mangled; 
the  top  of  the  skull  being  mashed  o£F;  the 
bralc  exposed:  legs  cut  and  broken  in  several 
places;  the  abdomen  torn  open,  and  viscera 
exposed  and  lacerated;  both  feet  severed  and 
hanging  merely  by  the  skin;  and  nearly  all 
of  the  clothing  torn  off;  and  the  body  was 
warm,  bleeding  profusely,  and  the  flesh  quiv- 
ering. It  is  evident  that  this  body  was  the 
object  seen  by  the  engineer  and  fireman,  and 
ran  over  by  plalntiflr  In  error's  freight  train 
that  left  its  depot  at  6  o'clock  that  morning. 

For  the  purpose  of  eliminating  the.  case  of 
every  qnestion  except  that  of  contributory 
negligence  on  the  part  of  deceased,  it  will  be 
conceded  that  the  railroad  track  along  where 
Uatthews  was  run  over  was  constantly  used, 
with  the  knowledge  and  acquiescence  of  the 
company,  as  a  pathway  by  pedestrians;  tliat 
the  company  was  negligent  in  running  its 
train  In  the  city  limits  at  a  speed  greatly  in 
excess  of  six  miles  an  hour;  that  its  servants 
negligently  failed  to  ring  the  bell  of  the  en- 
gine; and  that  such  negligence  of  tbe  com- 
pany contributed  to  Matthews'  death.  This 
leaves  us  to  consider  and  determine  from  the 
evidence  the  bare  question  as  to  whether  de- 
ceased was  guilty  of  contributory  negligence. 
This  is  primarily  a  question  of  fact  for  the 
Jury,  and,  except  in  cases  where  the  plaintiff's 
own  evidence  raises  a  presumption  of  such 
negligence,  the  burden  of  proof  is  on  the 
defendant;  and  a  court  will  not  disturb  the 
verdict  of  a  Jury  unless  from  all  the  evi- 
dence it  so  clearly  and  palpably  appears  that 
he  was  guilty  of  contributory  negligence  that 
men  of  ordinary  minds  could  form  no  other 
conclusion. 

If  Matthews  was  lying  down  on  plaintiff 
in  error's  railroad  track— whether  drunk  or 
sober,  asleep  or  awake— at  the  time  he  was 
struck  and  run  over,  it  cannot  lie  denied  that 
Le  was  guilty  of  negligence  proximately  con- 
tributing to  his  death.  It  Is  not  alleged  or 
contended  that  he  was  discovered  in  such  an 
attitude  by  the  operators  of  the  engine  in  time 
for  them  to  prevent  the  train  from  running 
over  bim;  nor  that.  If  the  speed  of  the  train 
had  not  been  greater  than  sis  miles  an  hour, 
it  would  have  been  possible,  after  seeing 
the  object  on  the  track,  to  stop  the  engine 
before  reaching  the  place  where  It  was  lying. 

The  defendants  In  error  base  their  case 
solely  upon  the  theory  that  deceased  was 
walking  along  the  track  in  front  of  the  en- 
gine when  he  was  struck  by  the  train,  and 
that  he  was  not  negligent  In  being  there. 
Therefore,  if  he  was  lying  down  on  the 
track,  or,  if  not,  his  walking  along  it  in  front 
of  the  train  was  negligence,  they  are  not  en- 
titled to  recover.  This  raises  the  questions: 
(1)  Does  the  evidence  show  that  deceased 
was  lying  on  the  track  when  struck?.  (?)    If 


not,  was  lie  walking  in  front  of  the  engine, 
and,  if  he  were,  was  it  negligence? 

The  undisputed  evidence  shows  that  a  fog 
so  dense  enveloped  the  city  of  Ft  Worth  at 
the  time  of  the  accident  that  it  prevented  any 
one  from  seeing  an  object  along  the  railroad 
track  further  than  7S  feet  from  him. 

H.  Bi.  Bemis,  the  engineer  of  the  train,  tes- 
tified: "I  remember  running  over  an  object 
at  north  end  of  Old  Cemetery  in  Ft.  Worth, 
May  8,  1890,  that  I  was  told  afterwards  was 
a  man.  I  was  pulling  seventeen  cars  of 
stock,  including  caboose.  Left'  Ft  Worth, 
going  north,  about  six  o'clock  a.  m.  It  was 
an  exceptionally  foggy  morning— as  bad  as 
we  ever  have  on  the  Trinity  river.  I  had  an 
order  to  meet  a  train  at  stockyards,  three 
miles  north  of  Ft  Worth.  The  train  bad 
rights  over  our  train— bad  the  right  to  go  to 
Ft  Worth  if  I  didn't  arrive  at  6:15— and  on 
account  of  the  dense  fog  it  was  necessary 
that  I  should  be  there.  We  couldn't  see  each 
other  if  we  came  together,  so  I  was  in  con- 
siderable hmry,  so  they  wouldn't  meet  on 
the  main  line,  and  passing  this  point  I  could 
see  this  object  on  the  main  track;  and,  not 
seeing  any  stock  on  there,  it  impressed  me  it 
might  be  a  man;  that  it  was  something  be- 
sides stock;  and,  as  I  came  over  it— it  was 
done  in  a  flash,  almost— I  concluded  it  must 
be  human.  We  were  going  about  twenty- 
five  miles  an  hour,  I  should  think.  I  saw  an 
object  right  close  to  cemetery.  On  account 
of  Its  being  foggy,  I  couldn't  see  far.  It 
couldn't  have  been  over  fifty  feet  I  think, 
ahead  of  the  engine— about  seventy-five  feet 
from  me.  It  was  about  twenty-five  feet 
from  where  I  sat  in  cab  to  front  of  engine. 
The  headlight  was  burning  that  morning. 
The  headlight  is  no  help  to  a  man  on  the  en- 
gine seeing  ahead  of  the  engine  in  a  fog,  but 
you  can  see  the  headlight  in  a  fog  further 
than  yoa  can  see  a  train.  As  I  went  along 
the  track  I  was  looking  ahead  all  I  was  capa- 
ble of  doing,  to  tell  whether  anything  was 
on  the  track.  It  was  my  business  to  watch 
ahead  all  the  time,  and  nnder  these  circum- 
stances I  was  more  anxious  than  if  it  was 
clear.  I  blew  the  whistle  shortly  before  we 
passed  around  corner  of  cemetery,  and  bell 
was  ringing.  I  blew  whistle  to  give  warning 
to  those  beyond  the  curve  that  train  was 
coming.  The  track  curves  to  the  left  there. 
As  I  went  ov»  this  object  on  the  track  I 
could  not  tell  what  it  was.  The  object  might 
have  been  seventy-five  feet  ahead  of  the  en- 
gine, but  not  further  than  that  You 
couldn't  see  it  distinctly  over  thirty  feet  As 
to  the  best  impression  I  have  now  as  to  how 
it  looked,  we  couldn't  tell  whether  it  was  a 
hog  lying  there,  or  a  dog,  or  it  might  tiave 
been  some  kind  of  an  old  coat  It  was  a 
dark  object— there  was  nothing  to  discern  it 
or  tell  what  It  was— lying  there  quietly  as 
we  passed  over  It  We  struck  the  object 
Just  a  few  minutes  after  six  o'clock  that 
morning.  I  did  not  see  a  man  walking  on 
the  track  that  morning.    I  would  have  seen 
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him  If  I  had  come  close  to  him;  seyenty- 
five  feet— something  like  that— I  could  have 
seen  him.  After  I  satv  the  object  on  the 
track'  I  could  not,  by  the  ose  of  my  appli- 
ances at  hand,  or  all  of  them,  have  stopped 
the  train  before  It  ran  over  the  object." 

A.  R.  Woodward,  the  fireman  on  the  en- 
gine, testified:  "I  remember  the  accident  In 
question.  I  was  fireman  on  the  engine.  I 
don't  remember  the  exact  hour  we  left  Ft. 
Worth;  about  daylight,  I  guess.  When  we 
passed  the  Old  Cemetery  that  morning,  and 
as  we  were  going  along  the  side  of  the  ceme- 
tery, going  north,  I  should  Judge  we  were 
running  twenty  to  twenty-five  miles  an  hour. 
We  were  increasing  speed  when  we  passed 
the  cemetery.  It  was  down  grade.  We  ran 
over  something  in  the  neighborhood  of  the 
north  end  of  the  cemetery.  I  was  sitting  on 
the  seat  box,  ringing  the  bell  and  looking 
ahead;  and,  as  we  rounded  the  curve  north' 
of  the  cemetery  a  short  distance,  I  saw  an 
object  on  the  track.  It  was  Just  about  day- 
light, and  a  foggy  morning,  and  we  were 
right  on  it  before  I  saw  the  object.  I 
couldn't  have  seen  it  very  far,  of  course. 
The  first  thought  was  to  look,  and  I  looked 
the  best  I  could,  and  I  looked  to  the  engineer, 
and  says,  'What  is  that?'  and  he  says,  'I 
don't  know.  That's  what  I  would  like  to 
know.'  I  says,  'Believe  it  is  a  human  form,' 
and  he  says,  'It  might  be  a  hog  or  dog,  or 
something  like  that.'  The  object  was  not 
over  66,  70,  or  80  feet  from  us  when  I  saw 
it.  When  this  conversation  occurred  be- 
tween the  engineer  and  myself,  the  engine 
was  right  on  the  object.  There  was  a  very 
heavy  fog  that  morning." 

These  two  witnesses  were  the  only  ones  to 
the  accident.  From  where  the  evidence 
shows  the  body  of  the  deceased  was  found, 
and  where  It  indicates  he  was  first  struck  by 
the  engine,  it  is  clear  that  the  object  they 
testified  to  seeing  on  the  track  was  his  body; 
and  It  is  equally  clear  that  he  was  not  walk- 
ing nor  standing,  but  was  lying  on  the  track, 
when  he  was  struck  by  the  engine.  While 
there  Is  some  evidence  of  conflicting  state- 
ments made  by  Bemls,  nothing  was  ever  said 
by  him  that  would  tend  In  the  least  to  dis- 
credit his  testimony  we  have  quoted.  To 
our  minds,  it  Is  consistent  with  all  the  other 
testimony  in  the  case  that  would  tend  to 
show  any  light  upon  the  question  under  con- 
sideration. A  number  of  locomotive  engi- 
neers—expert. It  seems,  in  striking,  killing, 
and  wounding  human  beings  walking  or 
standing  on'  railroad  tracks,  with  their  en- 
gine pilots— testified  that  a  man  standing  or 
walking  on  a  railroad  track.  If  struck  by  an 
engine  running  at  a  speed  of  25  miles  an 
hour,  would  not  go  under  the  train,  but  would 
be  knocked  off  the  track,  if  he  did  not  fall 
back  on  the  front  end  of  the  engine,  and  in 
that  event  he  would  fall  from  the  side  of  the 
pilot  off  the  track.  It  was  held  upon  a  prior 
appeal  of  this  case  that  the  question  of 
whether  a  train  striking  a  man  standing  or 


walking  on  a  railroad  track  would  throw 
him  off  or  run  over  him  is  one  peculiarly 
within  the  knowledge  of  locomotive  engineers 
and  otbw  persons  familiar  with  such  acci- 
dents, and  therefore  a  proper  subject  of  ex- 
pert testimony.  66  S.  W.  588,  4  Tex.  Ct.  Rep. 
152.  If,  then,  we  add  such  expert  testimony 
to  that  of  Bemls  and  Woodward,  and  then 
consider  In  connection  with  It  the  testimony 
of  the  hotel  clerk  to  the  effect  that  Matthews 
was  so  drunk  that  be  staggered,  and  in  that 
condition  left  the  hotel  the  night  before  the 
accident  without  returning  to  the  room  he 
engaged,  the  conclusion  is  irresistible  that  he 
was  lying  down  on  the  ^ack  when  he  was 
struck  and  run  over  by  thd  train.  There  is 
no  use  in  citing  authorities  to  demonstrate 
that  it  is  contributory  negligence  for  one  to 
lay  down  on  a  railroad  track  over  which 
trains  may  be  run  at  any  moment.  If  this 
be  not  contributory  negligence,  negligence  of 
such  character  has  disappeared  from  our  sys- 
tem of  Jurisprudence. 

Of  course.  If  deceased  was  lying  down  up- 
on the  track  when  the  engine  struck  him,  he 
was  neither  standing  nor  walking,  and  the 
conclusion  that  he  was  lying  there  renders 
it  unnecessary  for  us  to  consider  the  matter 
further.  But  it  is  contended  by  defendants 
in  error  that  there  is  evidence  sufiQcIent  to 
warrant  a  Jury,  in  spite  of  the  testimony  to 
the  contrary,  in  finding  that  Matthews  was 
walking  along  the  track  In  front  of  the  en- 
gine, and  that  he  was  struck,  knocked  down, 
and  run  over  by  the  train.  If  this  were  con- 
ceded, the  burden  would  not  be  upon  plaintiff 
In  error  to  prove  that,  in  walking  along  the 
track  in  front  of  an  approaching  train,  de- 
ceased was  gaUty  of  contributory  negligence, 
for  in  that  event  defendants  in  error's  own 
evidence  would  render  it  necessary  that  they 
should  explain  the  conduct  of  the  deceased 
to  exculpate  him  from  contributory  negli- 
gence. G.,  O.  &  S.  F.  Ry.  V.  Hill,  69  S.  W. 
136,  5  Tex.  Ct.  Rep.  235:  Railway  v.  Reed, 
88  Tex.  447,  31  8.  W.  1058.  No  explanation 
tending  to  exculpate  him  from  such  negli- 
gence is  shown. 

Here  is  the  testimony  upon  which  defend- 
ants in  error  rely  to  show  that  deceased  was 
walking  along  the  track: 

W.  O.  Prince  testified:  "My  house  Is  sit- 
uated about  thirty-five  yards  west  of  the 
track.  I  had  seen  one  train  pass  that  morn- 
ing going  north.  I  noticed  two  persons  walk- 
ing on  the  track  that  morning  going  north.  I 
do  not  know  who  they  were.  They  were 
about  60  or  70  yards  apart.  I  saw  them  be- 
fore the  train  passed,  and  before  the  dis- 
covery of  the  dead  body.  I  do  not  know  Just 
when  the  dead  body  was  discovered,  but  I 
saw  the  men  going  along  the  track  five  or 
ten  minutes  before  the  train  passed.  I  do  not 
undertake  to  say  that  I  believe  one  of  the 
men  I  saw  walking  along  the  track  was  the 
one  that  was  killed.  It  is  my  opinion  that 
such  is  a  fact,  from  the  resemblance  of  tlie 
dead  man.  In  form  and  clothes,  to  the  sec- 
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ond  man  I  saw  going  along  the  track.  Tbe 
first  man  I  saw  go  by  on  the  railroad  that 
morning  was  carrying  under  his  arm  what 
seemed  to  me  to  be  a  small  bundle.  The  sec- 
ond man  had  in  his  right  hand  what  appear- 
ed to  me  to  be  a  very  small  grip.  I  was 
about  tbirty-five  yards  from  the  parties,  sit- 
ting in  my  kitchen,  eating  breakfast,  when  I 
saw  them  pass.  The  first  man  I  saw  looked 
like  a  laboring  man,  and  had  on  blue-ducklng 
pants  and  a  Jumper.  The  second  man  had 
on  a  light-colored  suit" 

Glide  Baptiste  testified:  "I  was  living  at 
the  section  house.  Peach  street.  Ft.  Worth, 
which  house  is  about  fifty  feet  west  of  de- 
fendant's track,  and  about  one-fourth  of  a 
mile  south  of  where  tbe  body  was  found. 
On  that  morning  I  saw  a  man  walking  up  the 
Santa  F6  track,  north.  I  did  not  know  him. 
He  was  about  five  feet  six  inches  high,  me- 
dium build,  and  wore  a  dark  suit  of  clothes, 
slouched  bat  I  don't  know  the  color.  Think 
it  was  brown.  I  saw  a  stock  train  pass  over 
the  track  going  north.  The  man  passed 
along  the  track  about  five  minutes  before  the 
stock  train  did.  He  was  walking  very  brisk 
when  be  passed  the  section  house.  He  was 
walking  a  little  over  an  ordinary  walk- 
about like  a  business  man  would  to  and  from 
his  business.  He  carried  something  on  his 
right  side,  but,  it  being  on  the  opposite  side 
from  me,  I  could  not  tell  whether  It  was  a 
valise  or  a  bundle.  He  was  about  fifty  feet 
from  me.  I  found  one-half  of  a  vest  some- 
thing near  a  mile  from  the  point  where  the 
body  was  found,  north  of  said  body.  It  was 
at  the  end  of  the  ties  on  the  west  side  of  de- 
fendant's track,  near  a  small  bridge.  Don't 
know  how  far  from  the  bridge.  I  think, 
about  150  feet  north.  The  piece  of  goods 
found  appeared  to  be  about  same  quality  of 
goods  worn  by  the  dead  man  when  found. 
This  piece  of  goods  found,  in  my  judgment, 
was  same  quality  of  goods  the  man  was 
wearing  who  passed  the  section  house  going 
north.  I  don't  notice  any  blood  on  the  piece 
found." 

The  deceased  was  five  feet  six  Inches  high, 
and  a  witness  testified:  "He  was  especially 
quick  and  active  in  his  manner  and  style  of 
walking,  and  I  think  any  one  would  notice 
it  It  was  materially  different  from  any  oth- 
er person.  I  could  identify  Matthews  by  his 
walk.  Independent  of  anything  else."  An- 
other witness  testified:  'It  was  materially 
different  from  other  persons  I  know.  I  think 
I  could  identify  Matthews  by  his  walk,  inde- 
pendent of  anything  else." 

The  wife  of  the  deceased  testified  that 
when  he  left  home,  about  two  months  prior 
to  his  death,  among  the  clothing  he  carried 
away  with  him  in  his  trunk  were  a  brown 
suit  and  a  bhick  one,  and  a  black  hat  and  a 
drab  one;  that,  when  the  trunk  was  received 
after  his  death,  it  had  In  it  the  dark  suit,  the 
dark  brown  pants,  and  the  black  hat,  but 
that  she  never  received  back  the  brown  coat 
and  vest  like  the  brown  pants;  that  tbe  pair 
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of  pants  she  received  was  still  lighter  than 
the  coat  and  vest  she  didn't  get  back;  and 
that  she  has  never  seen  the  drab  hat  since 
he  left  home. 

This  Is  the  testimony  upon  which  defend- 
ants in  error  rely  to  show  that  Matthews  was 
walking  on  the  track  when  he  was  struck  by 
the  engine.  Can  it  with  any  degree  of  cer- 
tainty be  deduced  from  It  that  one  of  the  men 
seen  by  Prince  or  the  one  seen  by  Baptiste 
was  the  man  who  was  killed  by  the  train? 
It  It  should  be  said  one  of  them  was,  can  it 
be  said  which  one— the  first  one  or  tbe  second 
one  seen  by  Prince,  or  tbe  one  seen  by  the 
other  witness?  For  the  one  seen  by  Bap- 
tiste may  or  may  not  have  been  one  of  the 
two  seen  by  the  other  witness.  Of  the  men 
seen  on  the  track,  there  is  nothing  to  show 
that  one  was  more  likely  to  be  caught  and  run 
over  by  the  train  than  the  other.  Each  cer- 
tainly would  have  been,  had  he  not  got  off  the 
track.  All  did  leave  the  track,  if  one  of 
them  was  not  Matthews.  Prince  gives  it  as 
his  opinion,  from  tbe  resemblance  to  the  dead 
man  and  his  clothes,  that  the  second  man  he 
saw  on  the  track  was  the  deceased.  This 
man,  according  to  his  testimony,  had  on  a 
light  suit  of  clothes,  and  was  carrying  in  his 
right  hand  what  the  witness  took  to  be  a 
small  grip.  If  this  description  Is  correct,  he 
could  not  have  been  the  man  seen  by  Bap- 
tiste, for  his  man  had  on  a  dark  suit  of 
clothes;  nor  could  the  man  seen  by  Bap- 
tiste have  been  the  first  man  seen  by  Prince, 
for  that  man  had  on  "blue-ducking  pants  and 
a  jumper."  There  Is  no  testimony  tending  to 
show  with  any  degree  of  certainty  how  Mat- 
thews was  dressed.  His  clothing,  with  the 
exception  of  an  undershirt  vrrapped  and 
twisted  about  his  shoulder,  was  torn  from 
him;  and,  unless  the  piece  of  vest  picked  up 
by  Baptiste  was  his,  not  a  particle  of  it  was 
ever  found  and  identified  as  clothing  worn 
by  him.  Neither  Turner  nor  Salisbury,  the 
only  witness  who  testified  to  seeing  him  In 
Ft.  Worth  the  night  before  his  death,  said 
anything  about  how  he  was  dressed.  Nor 
did  Turner,  whom  deceased  parted  with  in 
Cleburne  in  tbe  afternoon  before  that  night 
There  is  no  testimony  that  deceased  had  a 
grip.  No  grip,  bundle,  or  particles  or  con- 
tents of  either,  was  picked  up  or  discovered 
near  the  scene  of  the  accident  or  along  tbe 
railway  track.  The  testimony  of  Baptiste 
as  to  the  height  of  the  man  he  saw  on  the 
track,  when  the  distance  he  was  from  him 
and  the  fog  considered,  can,  at  best,  be 
taken  only  as  a  mere  guess.  That  the  man 
he  saw  was  walking  about  as  a  business 
man  would  be  going  to  and  from  his  busi- 
ness did  not  tend  or  prove  the  "unusual,  dis- 
tinctive, characteristic  walk"  of  Matthews. 
Nor  is  the  evidence  that  Matthews  had  a 
brown  suit  of  clothes  when  he  left  home,  the 
coat  and  vest  of  which  was  not  returned  to 
his  wife  with  his  trunk,  taken  by  itself  or  In 
connection  with  all  or  In  connection  with 
any  other  part  of  tbe  testimony,  of  any  value 
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upon  the  question  aa  to  whether  deceased 
was  walking  on  the  track  when  he  was 
struck  by  the  engine.  It  is  only  from  such 
Inferences  that  may  be  conjured  up  from 
this  testimony  arising  one  from  the  other  In 
a  perfect  fog  of  doubt  that  it  can  be  conjec- 
tured Matthews  was  standing  or  walking  on 
the  track  when  struck  by  the  train.  To  prove 
the  principal  fact,  it  is  not  i>ermis8ible  to 
go  into  the  domain  of  conjecture  and  pile 
one  presumption  upon  another.  "As  the  very 
foundation  of  Indirect  evidence  is  the  estab- 
lishment of  one  or  more  facts  from  which 
the  inference  is  sought  to  be  made,  the  law 
requires  that  the  latter  should  be  establish- 
ed by  direct  evidence,  as  if  It  were  the  very 
fact  in  issue."  United  States  v.  Ross,  92  U. 
S.  1!84,  23  L.  Ed.  707;  Glllett  Ind.  &  Collat 
Ev.  §  52;  Railway  v.  Porter,  73  Tex.  305,  11 
8.  W.  324;  Railway  v.  Klzzlah,  86  Tex.  88, 
23  S.  W.  578.  Evidence  incapable  of  afTord- 
Ing  any  reasonable  presumption  or  Inference 
as  to  the  principal  matter  in  dispute  is  no 
evidence  at  all.  Kellogg  v.  McCabe,  92  Tex. 
201,  47  S.  W.  520. 

We  conclude  from  all  the  evidence  that  the 
deceased  was  lying  on  the  track  when  struck, 
and  in  doing  so  was  guilty  of  contributory 
negligence,  as  a  matter  of  law.  Railway  ▼. 
Shiflct,  94  Tex.  131,  58  S.  W.  945;  Railway 
V.  McDonald  (Tex.  Civ.  App.)  52  S.  W.  650; 
Railway  v.  Ryan,  80  Tex.  59,  15  S.  W.  588. 

The  court  erred  in  not  peremptorily  In- 
structing the  Jury  to  find  for  the  defendant, 
for  which  error  the  Judgment  of  the  district 
court  is  reversed,  and  the  cause  remanded. 


RUTHERFORD  v.  LOVINa* 

(Court  of  Civil  Appeals  of  Texas.    March  21, 
1903.) 

ASSIGNMENT   FOR    BENEFIT   OF    CREDITORS- 
TRUST  PROPERTY— POWER  TO  CONVET. 

1.  Where  a  trust  company,  while  holding 
property  in  trust  as  an  assignee,  made  an  as- 
signment of  "all  its  properties,  rights,  claims, 
and  demands  which  it  owns  or  in  which  it  has 
any  interest,"  to  be  equally  distributed  among 
its  creditors,  such  assignment  did  not  include 
such  trust  property,  nor  divest  the  company  of 
the  power  to  convey  the  same. 

Appeal  from  District  Court,  Young  Coun- 
ty;  A.  H.  Carrigan,  Judge. 

Action  to  recover  land  by  J.  C.  Loving 
against  Clint  Rutherford.  From  a  Judgment 
in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Jno.  C.  Kay,  for  appellant  R.  F.  Arnold, 
for  appellee. 

STEPHENS,  3.  The  Germania  Safety 
Vault  &  Trust  Company,  a  private  corpora- 
tion doing  "a  general  trust  business"  at  Lou- 
isville, Ky.,  the  agreed  common  source  of 
title,  made  a  general  assignment  for  the  l)en- 

•RebearlDS  denied  April  U,  1908. 
f  1.  See  Asslgnmenta  tor  Benefit  of  Creditors,  voL 
t.  Cent.  Dig.  {  B14. 


eflt  of  its  creditors  March  9,  1897,  conveying 
to  the  Columbia  Finance  &  Trust  Company, 
as  its  assignee,  also  a  private  corporation  of 
same  dty  and  state,  and  doing  a  general 
trust  business,  "all  Its  properties,  rights, 
claims,  assets,  and  demands  of  every  de- 
scription which  it  owns  [owned]  or  in  which 
it  has  [had]  any  interest,  and  whorever  tbe 
same  may  [might]  be  situated,"  to  be  equally 
distributed  among  its  creditors.  At  tbe  date 
of  this  assignment  the  land  in  controversy, 
situated  In  Young  county,  Tex.,  was  held  in 
trust  by  the  Germania  Safety  Vault  &  Trust 
Company  as  assignee  of  tbe  Masonic  Sav- 
ings Bank.  March  4,  1902,  the  Grermania 
Vault  &  Trust  Company,  as  assignee  of  the 
Masonic  Savings  Bank,  by  deed  duly  execut- 
ed, and  with  the  consent  of  the  Columbia  Fi- 
nance &  Trust  Company,  conveyed  tbe  land 
to  appellee,  J.  C.  Loving;  who  brought  this 
suit  and  recovered  it  His  right  to  this  re- 
covery Is  denied  by  appellant  upon  tbe 
ground  that  the  Germania  Safety  Vault  & 
Trust  Company  divested  Itself  of  the  power 
to  convey  the  land  to  appellee  by  making  the 
general  assignment.  But  as  property  held  in 
trust,  as  was  the  land  In  controversy,  did  not 
pass  by  the  assignment,  but  only  such  as  tbe 
insolvent  corporation  owned  or  had  an  In- 
terest in,  and  undertook  thereby  to  distribute 
among  its  creditors,  we  must  overrule  this 
contention  and  afl^rm  the  Judgmoit. 


PENNSYLVANIA  FIRE  INS.  <30.  t.  JAME- 
SON BROS.* 

(Court  of  Civil  Appeals  of  Texas.    March  21, 

1903.) 

FIRB   INSURANCE  —  PETITION  —  SUFFICIBNCT 

ON  QBNBRAL  EXCEPTION— ALLEGATION 

OP  INSURABLE  INTEREST. 

1.  A  petition  on  a  fire  insurance  policy,  alleg- 
ing that  the  parties  entered  into  a  contract  of 
insurance  whereby  defendant  issaed  a  policy 
and  insured  plaintiffs  on  wool  owned  or  held 
by  assured,  while  contained  in  a  certain  house 
on  assured's  premises,  against  all  direct  loss  or 
damage  by  fire,  and  that,  while  the  contract 
was  in  force,  the  property  insured  was  totally 
destroyed  by  fire,  whereby  a  direct  loss  occur- 
red to  plaintiffs,  etc.,  is  sufficient  as  against  a 
general  exception,  although  it  does  not  spe- 
cifically allege  that  plaintiffs  were  owners  of 
the  property  insured,  or  that  they  had  any  in- 
surable interest  therein. 

Appeal  from  District  Court,  Bosque  Coun- 
ty; Wm.  Poindeiter,  Judge. 

Action  by  Jameson  Bros,  against  tbe  Penn- 
sylvania Fire  Insurance  Ck>mpany.  From  a 
Judgment  for  plaintiffs,  defendant  appeals. 
Afiirmed. 

Crane,  Greer  &  Wharton  and  Lockett  ft 
Cureton,  for  appellant  S.  O.  Padelford  and 
Robertson  &  Robertson,  tor  appellees. 

SPEER,  J.  The  sole  question  presented 
upon  this  appeal  Is  tbe  sufficiency  of  appel- 

•RehearlnB  denied  April  11,  180»,  and  writ  at  eiror 
denied  by  Supreme  CourL 
If  1.  See  Insurance,  vol.  II,  Ceat.  Ots.  (  ISO. 
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lees'  pleadings  as  against  a  general  exception. 
The  action  is  one  to  recover  upon  a  contract 
of  Are  insurance,  and  the  point  here  raised 
l8  that  appellees'  petition  nowhere  specifical- 
ly alleged  that  the7  were  the  owners  of  the 
property  Insured,  or  that  they  had  any  In- 
surable interest  therein.  The  contention  of 
appellant  finds  some  support  In  the  decisions. 

In  German  Ins.  Co.  t.  Everett  (Tex.  Civ. 
App.)  36  S.  W.  125,  It  was  said:  "The  ap- 
pellee's Interest  In  the  property  covered  by 
the  policies  at  the  time  of  the  £re  being  one 
of  the  essential  facts  upon  which  her  right 
to  recover  depends,  it  should  have  been  al- 
leg:ed  In  the  petition,  and,  In  the  absence  of 
the  specific  averment  of  such  fact.  It  cannot 
be  supplied  by  reasonable  intendment"  A 
general  exception  to  the  petition  was  sustain- 
ed. 

So  In  Alamo  Fire  Ins.  Co.  v.  Davis  (Tex. 
Civ.  App.)  45  S.  W.  604,  the  court  say:  "A 
contract  of  insurance  Is  purely  one  of  indem- 
nity, and  one  seeking  to  collect  an  iiisurance 
policy  must  show  that  he  had  an  Insurable 
interest  In  the  subject  of  insurance  at  the 
time  the  loss  occurred.  In  other  words,  a 
plaintUF  seeking  to  collect  a  fire  Insurance 
policy  must  show  that  be  was  the  owner  of 
the  property,  or  was  otherwise  Interested  in 
It,  at  the  time  of  its  destruction;  and,  unless 
he  alleges  such  facts  in  his  petition,  no  cause 
of  action  will  be  stated,  and  therefore  no 
]ud£:ment  can  be  rendered  in  his  behalf."  In 
that  case  the  petitlou  alleged  the  contract  of 
Insurance  to  have  been  with  Davis,  and  a 
sabsequent  assignment  of  the  same  to  a 
building  association,  but  did  not  allege  any 
farther  facts  to  show  that  such  association 
bad  an  Insurable  interest  in  the  property, 
and  It  was  held  that  as  to  the  association  no 
cause  of  action  was  shown. 

In  Northwestern  Nat  Ins.  Co.  T.  Wood- 
ward (Tex.  Civ.  App.)  45  S.  W.  185,  the  court, 
in  an  opinion  by  the  same  justice  who  wrote 
the  opinion  in  the  Everett  Case,  supra,  ex- 
pressly repudiate  that  decision,  and  say  the 
reasoning  should  be  applied  to  those  cases 
only  where  the  absence  of  such  specific  aver- 
ment is  specially  excepted  to,  and  not  to 
those  cases  where  the  exception  is  general 
and  docs  not  point  out  the  defect 

The  petition  In  German  Ins.  Co.  v.  Pearl- 
stone  (Tex.  Civ.  App.)  45  S.  W.  832,  averred 
that  the  defendant  insured  the  plaintiffs 
against  loss  by  fire  "on  their  stock  of  mer- 
chandise, consisting  of  dry  goods,  etc.,"  and 
further  charged  that  the  policies  were  In 
force  and  effect  at  the  time  of  the  fire;  that 
the  defendant  Insured  the  plaintiffs  against 
loss  of  their  property  by  fire,  that  It  was  de- 
stroyed by  fire,  and  thereupon  the  defendant 
became  liable  to  the  plaintiffs  for  the  sum  of 
$3,500,  the  face  of  the  policies.  These  aver- 
ments were  sufficient  to  show  a  cause  of  ac- 
tion as  against  a  general  exception. 

The  case  of  German  Ins.  Co.  v.  Gibbs  (Tex. 
Civ.  App.)  35  S.  W.  679,  in  an  opinion  by  the 
late  Justice  Collard,  holds  that  an  allegation 


that  the  policy  was  issued  to  plaintiff  is 
equivalent  to  an  averment  of  ownership. 

Appellees'  pleadings  are  replete  with  aver- 
ments which  we  consider  sufficient  to  show 
a  cause  of  action.  The  following  excerpts 
will  Illustrate:  "Plaintiffs  would  fqrther 
aver  that  on  the  29th  day  of  December,  1900, 
the  plaintiffs  and  the  defendant  made  and 
entered  into  a  contract  of  Insurance  whereby 
the  defendant  for  the  consideration  of  eight- 
een dollars  paid  as  a  premium,  •  ♦  •  exe- 
cuted and  issued  to  the  plaintiffs  a  policy  of 
Insurance  whereby  the  defendant  •  •  • 
contracted  to  and  did  Insure  the  plaintiffs 

•  •  •  for  a  term  of  four  months,  beginning 
on  the  29th  day  of  December,  1900,  at  noon, 
and  ending  on  the  29th  day  of  April,  1901, 
at  noon,  against  all  direct  loss  or  damage 
against  fire,  except  as  provided  in  said  poli- 
cy, to  an  amount  not  exceeding  eighteen  hun- 
dred dollars,  *  •  •  on  wool  owned  or  held 
by  the  assured  while  contained  In  a  frame 
dwelling  house  known  as  the  'Lacy  Place,' 
located  detached  on  premises  of  the  assiured. 

•  •  *  Plaintiffs  would  further  aver  that 
by  reason  of  the  execution  of  said  policy  by 
the  defendant  and  the  payment  to  the  de- 
fendant as  a  consideration  thereof  by  the 
plaintiffs  of  said  sum  of  eighteen  dollars,  the 
defendant  agreed  and  contracted  to  Insure 
the  plaintiffs  against  all  direct  loss  or  dam- 
age  by   fire   on    the   above-described   wool. 

•  •  •  Plaintiffs  would  further  aver  that 
while  the  said  above  contract  was  still  In 
full  force  and  effect  and  during  the  life  of 
the  said  policy,  on,  to  wit  about  the  7th  day 
of  March,  1901,  the  property  mentioned  and 
described  above,  and  which  was  included  in 
and  Insured  by  said  policy,  was  totally  de- 
stroyed by  Are,  whereby  a  direct  loss  occur- 
red to  the  plaintiffs,  not  Including  within 
any  reservation  or  proviso  set  forth  and  con- 
tained In  said  policy  ♦  •  •  all  of  said 
wool  named  in  said  policy  and  covered  there- 
by, •  •  •  and  that  by  reason  of  the  de- 
struction of  said  wool  by  said  fire  the  de- 
fendant became  liable  and  bound  to  pay  plain- 
tiffs, and  it  promised  to  pay  plaintiffs,  the  full 
amount  of  said  Insurance  policy,  to  wit  the 
amount  of  eighteen  hundred  dollars,  •  •  • 
that  proofs  of  loss  were  made  out  under  and 
In  accordance  with  the  terms  of  said  i>oUcy, 

•  •  •  that  the  defendant  •••  ac- 
knowledged Its  liability  under   said  policy, 

•  •    *    falls  and  refuses  to  pay  said  policy, 

•  *  •  to  plaintiffs'  damage  of  eighteen 
hundred  dollars,  •  •  •  and  to  plaintiffs' 
great  damage  in  the  sum  of  nineteen  hun- 
dred dollars,  •  •  •  the  above-described 
property  of  the  plaintiffs.  •  •  •  That  by 
reason  of  such  loss  occurring  under  such 
contract  of  Insurance,  the  defendant  became 
liable  and  promised  to  pay  to  the  plaintiffs. 

•  •  *  That,  by  reason  of  the  failiure  of 
the  defendant  to  pay  said  loss,  the  plaintiffs 
have  been  damaged  in  the  said  amount  of 
nineteen  hundred  dollars,"  etc. 

A  special  exception  would  possibly  have 
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requlml  tbe  petition  to  have  been  more  spe- 
cific, but  by  a  general  exception  the  appel- 
lant has  admitted  the  truth  of  the  allega- 
tions, which  we  hold  are  sufficient  to  show 
a  cause  of  action.  See  Rising  Sun  Ins.  Co. 
▼.  Slaughter,  20  Ind.  320;  Phcenlx  Ins.  Co. 
T.  Plckel  (Ind.)  21  N.  E.  546, 12  Am.  St  Rep. 
393;  Fowler  t.  Ins.  Co.,  26  N.  Y.  422;  Ins. 
Co.  T.  Heart,  24  Ohio  St  331,  6  Ohio  Dec. 
237;  Quarrler  v.  Ins.  Co.,  10  W.  Va.  507,  27 
Am.  Rep.  582. 

There  Is  no  error  In  tbe  Judgment  and  the 
same  Is  affirmed. 


TEXAS  &  P.  RY.  CO.  t.  BAIili.* 

(Court  of  CiTil  Appeals  of  Texas.    March  14, 
1903.) 

RAILROADS— INJURINQ  BOY  ON  TRACK— NBO- 
LIQENCE— EVIDENCE  —  CONTRIBUTORY  NBQ- 
LIOBNCE  —  TRESPASSER  —  UCBNSEB— DAM- 
AOEa— INSTRUCTIONS. 

1.  Where  the  track  was  unobstructed  and 
straight,  and  the  engineer  testified  that  he  was 
looking  in  the  direction  he  was  going,  and 
there  was  evidence  that  while  the  boj  who  was 
struck  by  the  engine  was  crossing  the  track  his 
bat  blew  off,  and  he  was  detained  on  the  track 
bjr  his  effort  to  recover  it,  and  the  estimates 
as  to  the  speed  of  the  engine,  which  had  no 
cars  attacheid  to  Interfere  with  rapid  stoppage, 
varied  from  8  to  40  miles  an  hour,  while  an 
ordinance  prohibited  a  speed  of  more  than  6 
miles  an  hour,  the  evidence  authorizes  an  in- 
struction submitting  the  issues  of  the  opera- 
tives of  the  engine  discovering  the  boy  on  the 
track,  in  a  position  of  imminent  peril,  in  time 
to  have  avoided  injuring  him,  or  so  discover- 
ing him,  but  being  unable  to  avoid  injuring 
him,  on  account  of  the  unreasonable  and  dan- 
gerous speed  of  the  engine,  though  the  engineer 
testified  that  he  did  not  see  the  boy  till  after 
the  engine  struck  him. 

2.  Evidence  that  the  engineer  discovered  the 
boy  on  the  track,  in  a  perilous  position,  and 
that  no  effort  was  made  to  stop  the  engine  till 
after  the  accident  occurred,  authorizes  submis- 
sion to  the  jury  of  the  question  of  the  opera- 
tives of  the  engine  failing  to  use  proper  care  to 
avoid  the  accident  after  the  danger  was  discov- 
ered. 

3.  One  struck  by  an  engine  on  a  pathway 
crossing  the  track  which  had  been  commonly 
used  by  the  public  for  a  long  time  without  ob- 
jection by  tbe  railroad  company  is  not  a  tres- 
passer, but  a  licensee. 

4.  A  boy  otherwise  a  licensee  is  not  a  tres- 
passer because  he  had  gone  to  the  place  to  see 
a  fight 

5.  Though  a  boy  11  years  old  has  the  intelli- 
gence, education,  and  experience  common  to 
youths  of  his  age,  and  knows  the  danger  of 
being  on  a  track  when  the  engine  passes,  he 
may  lack  the  discretion,  on  account  of  unde- 
veloped judgment,  to  appreciate  the  imprudence 
of  attempting  to  cross  the  track  as  an  engine 
is  approaching,  so  as  to  free  him  from  contribu- 
tory negligence. 

.6.  A  father  is  not  guilty  of  contributory  neg- 
ligence in  permitting  his  boy  to  frequently 
cross  a  railroad  track  without  warning  of  the 
danger,  unless  the  boy  lacks  the  discretion  to 
appreciate  the  danger. 

7.  Whether  a  boy  is  negligent  in  attempting 
to  cross  a  railroad  track  without  looking  to  see 
whether  an  engine  is  approaching — the  place 
being  a  crossing  commonly  and  habitually  used 
tqr  the  public,  and  the  engine  being  run  with- 

*RehearlDK  denied  April  4,  U08,  and  writ  ot  error 
granted  by  Supreme  Court. 


out  warning  of  its  approach,  and  In  violation 
of  an  ordinance  prohibiting  a  greater  speed 
than  six  miles  an  hour— is  a  question  for  the 
jury. 

a.  There  being  no  conflicting  evidence  as  to 
the  amount  of  plaintiff's  expenses  for  certain 
items  incident  to  his  injury,  an  instmction,  if 
the  jury  find  for  him,  to  allow  the  expenses  in- 
curred by  him  for  such  items,  is  not  erroneous, 
in  failing  to  limit  the  recovery  to  such  expenses 
as  were  reasonable;  no  request  for  such  a  lim- 
itation being  asked. 

Appeal  from  District  Court,  Fannin  0>i]n- 
ty;  Ben  H.  Denton,  Judge. 

Action  by  George  P.  Ball  against  the  Tex- 
as &  Pacific  Railway  Company.  Judgment 
for  plaintiff.    Defendant  appeals.    Affirmed. 

T.  J.  Freeman  and  Head  ft  Dlllard,  for  ap- 
pellant Richard  B.  Semple  and  T.  M.  Barnes, 
for  appellee. 

TEMPLETON,  J.  Ashley  Ball,  a  boy  11 
years  old,  was  struck  and  injured  by  one 
of  the  engines  of  the  Texas  ft  Padflc  Rail- 
way Company  while  attempting  to  cross  the 
track  of  tbe  company.  Tbe  boy's  father, 
George  P.  Ball,  brought  this  suit  against  the 
company  to  recover  the  expenses  incurred  by 
him  In  consequence  of  the  injuries  to  his  son, 
and  also  the  damages  sustained  by  him  on  ac- 
count of  tbe  loss  of  his  son's  services.  A 
Jury  trial  resulted  in  a  recovery  by  the  plain- 
tiff, and  the  defendant  has  appealed. 

The  court  Instructed  the  Jury  that  If  the 
operatives  of  tbe  engine  discovered  Ashley 
Ball  on  the  track.  In  a  position  of  imminent 
peril.  In  time  to  have  avoided  injuring  him, 
or  If  they  so  discovered  him,  but  could  not 
avoid  injuring  him,  on  account  of  the  unrea- 
sonable and  dangerous  speed  of  the  engine, 
then  the  plaintiff  was— other  facts  concurring 
—entitled  to  recover.  Appellant  contends  that 
the  evidence  did  not  authorize  the  submis- 
sion of  these  Issues  to  the  Jury.  Tbe  engi- 
neer testified  that  he  was  looldng  In  the  di- 
rection he  was  going  as  the  engine  approacb- 
'ed  tbe  place  where  the  accident  occurred, 
and  that  he  did  not  see  the  boy  until  after 
the  engine  struck  him.  As  the  track  was  un- 
obstructed and  practically  level  and  straight 
tbe  conclusion  Is  admissible  that  if  he  was  on 
the  lookout,  as  he  testified  he  was,  be  must 
necessarily  have  seen  the  boy.  There  was  ev- 
idence to  the  effect  that  while  Ashley  Bail 
was  crossing  the  track  his  hat  blew  off,  and 
that  he  was  detained  on  the  track  by  hia  ef- 
forts to  recover  it  The  inference  is  reason- 
able that  his  peril,  as  well  as  his  presence, 
was  observed  by  tbe  engineer.  The  witnesses 
differed  widely  as  to  the  speed  of  the  engine. 
Tbe  engineer  estimated  its  speed  at  8  miles 
per  hour.  This  was  the  lowest  estimate. 
The  other  estimates  ranged  from  10  or  12  to 
40  miles  per  hour.  As  there  were  no  cars 
attached  to  the  engine,  it  could  have  been 
stopped  In  a  few  feet  if  it  was  running  at 
the  rate  of  speed  shown  by  the  lower  esti- 
mates. If  the  engine  was  running  at  the 
speed  shown  by  the  higher  estimates,  then 
it  may  have  been  Unpossibie,  because  of  the 
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Tmreasonabte  speed,  to  have  stopped  the  en- 
gine, after  tbe  boy  waa  discovered  on  tbe 
track,  before  striking  him:  The  evidence 
ralaed  the  Issues  which  were  submitted  to  the 
decision  of  the  Jury,  and  appdlanfs  conten- 
tion is  not  well  taken. 

Appellant  complains  of  another  paragraph 
of  the  charge,  relating  to  the  issue  of  dis- 
covered peril.  The  complaint  Is  that  the  evi- 
dence was  not  sufficient  to  authorize  the  sub- 
mission to  the  jury  of  the  issue  as  to  whether 
tbe  operatives  of  the  engine  failed  to  exer- 
cise proper  and  reasonable  care  and  diligence 
to  use  all  reasonable  means  within  their  pow- 
er to  avoid  injuring  the  boy  after  they  dis- 
covered him  in  a  position  of  imminent  peril 
on  the  track.  If  the  boy  was  discovered  on 
tbe  track,  in  a  position  of  peril,  it  was  the 
daty  of  the  operatives  of  tbe  engine  to  use 
all  reasonable  means  at  their  command  to 
avoid  Injuring  him.  We  have  seen  above  that 
tbe  evidence  tended  to  show  that  the  engi- 
neer did  discover  the  boy  on  the  track,  and 
observed  that  he  was  in  a  perilous  position. 
The  evidence  shows  that  no  eflTort  whatever 
was  made  to  stop  the  engine  until  after  the 
accident  happened.  The  court  was  therefore 
Justified  In  submitting  to  the  Jury  the  ques- 
tion as  to  whether  the  operatives  of  tbe  en- 
gine failed  to  use  proper  care  to  avoid  the 
accident  after  the  danger  to  tbe  boy  was  dis- 
covered. A  further  complaint  of  tbe  charge 
ia  tbat  the  same  was  too  broad,  and  left  too 
much  to  the  discretion  of  the  Jury,  without 
proper  explanation  as  to  what  was  meant 
by  "proper  and  reasonable  care  and  diligence, 
and  all  reasonable  means  within  their  power 
to  avoid  Injuring  him."  In  another  part  of 
the  charge  "proper  care  and  diligence"  is  de- 
fined as  being  such  care  and  caution  as  a 
person  of  ordinary  prudence  would  exercise 
under  like  circumstances.  This  explanation 
occurs  In  connection  with  a  paragraph  which 
declares  the  general  duty  of  the  operatives  of 
an  engine  where  they  discover  a  person  in  a 
position  of  peril  on  the  track.  The  criticism 
of  the  charge  is  without  merit,  and  the  as9lgn- 
ment  bearing  thereon  is  overruled. 

What  is  said  above  Is  sufficient  to  dispose 
of  the  assignment  which  urges  the  contention 
that  the  verdict  of  the  Jury  is  without  evi- 
dence to  support  It,  in  finding  that  the  op- 
eratives of  the  engine  discovered  Ashley 
Ball's  peril,  and  that  he  was  in  danger  of  be- 
ing injured  in  time  to  have  avoided  the  ac- 
cident. In  this  connection,  we  will  state  that 
tbe  fireman  was  putting  in  coal  at  the  time 
of  the  accident,  and  did  not  know  that  the 
boy  was  on  tbe  track  until  after  the  accident 
had  occurred. 

There  was  evidence  tending  to 'show  that, 
at  the  place  where  Ashley  Ball  was  struck 
and  Injured,  a  pathway  crossed  tbe  track, 
which  bad  been  commonly  used  by  the  public 
for  a  long  time  prior  to  the  accident  without 
objection  on  the  part  of  the  company;  and 
the  court  Instructed  the  Jury  that  if  they 
found  there  was  such  pathway,  and  that  Aah- 


ley  Ball  was  crossing  the  track  on  said  path- 
way when  he  was  struck,  then  he  would  not 
be  a  trespasser.  We  believe  the  charge  to  be 
a  correct  expression  of  the  law,  and  that  one 
crossing  a  railway  track  by  Bu<dt  pathway 
should  be  held  to  be  a  licensee,  and  not  a 
trespasser.  Tbe  place  of  the  accident  was 
within  the  corporate  limits  of  the  city  of  Bon- 
ham,  and  near  one  of  the  public  schools  of 
the  city.  The  pathway  appears  to  have  been 
much  used  by  tbe  school  children,  and,  if  this 
was  without  objection  on  the  part  of  the  rail- 
way company,  a  license  to  use  will  be  im- 
plied. 

Appellant  complains  of  the  refusal  of  a 
special  charge  to  the  efTect  tbat  Ashley  Ball 
was  a  trespasser  on  tbe  track.  Tbe  charge 
was  based  on  the  fact  that  the  evidence 
showed  that  he  had  gone  to  the  scene  of  the 
accident,  in  company  with  some  other  boys, 
for  the  purpose  of  witnessing  a  fight.  The 
refusal  of  the  charge  was  not  error.  The 
boy  was  not  engaged  In  any  unlawful  act; 
and,  such  being  the  case,  It  was  immaterial 
what  purpose  took  him  to  the  spot,  or  In- 
duced him  to  attempt  to  cross  the  track. 

Complaint  Is  made  of  that  part  of  the 
charge  which  reads  thus:  "As  to  the  degree 
of  care  and  circumspection  required  of  Ashley 
Ball,  whose  age  Is  alleged  to  have  been  elev- 
en years  when  such  accident  happened,  I 
Instruct  you  that  a  child  of  tender  years  la 
not  held  in  the  same  degree  of  accountability 
as  an  adult  man,  but  tbe  question  of  his  in- 
telligence and  mental  capacity  must  be  left 
for  your  determination  upon  all  tbe  facts  and 
circumstances  in  evidence  before  you."  It  is 
Insisted  that,  under  the  evidence  In  this  case, 
the  court  erred  in  submitting  to  tbe  Jury  tbe 
issue  as  to  the  want  of  accountability  on  the 
part  of  Ashley  Ball,  on  account  of  his  age, 
intelligence,  and  mental  capacity.  The  evi- 
dence showed  that  he  had  the  Intelligence, 
education,  and  experience  common  to  youths 
of  his  age.  He  knew  how  trains  were  op- 
erated, and  must  be  held  to  have  known  that, 
if  he  was  on  the  track  when  the  engine  came 
along,  it  would  strike  and  injure  him.  But 
while  he  knew  the  danger  of  being  on  the 
track  when  the  engine  passed,  he  may  have 
lacked  tbe  discretion  to  appreciate  the  impru- 
dence of  attempting  to  cross  the  track  under 
the  circumstances  which  surrounded  him.  If 
a  person  of  ordinary  prudence  would  not  have 
attempted  to  cross  the  track  as  he  did,  never- 
theless, if  the  boy  lacked  the  discretion,  on 
account  of  his  undeveloped  Judgment,  to  ai>- 
preclate  the  danger,  his  act  would  be  excusa- 
ble. The  evidence  raised  the  issue,  and  it 
waa  the  duty  of  the  court  to  submit  such 
issue  to  the  Jury.  The  portion  of  the  charge 
quoted  above,  when  considered  by  itself 
alone,  is  not  free  from  criticism,  but,  when 
considered  in  connection  with  other  para- 
graphs of  the  charge,  did  not  constitute  er- 
ror. The  Jury  was  instructed  that  a  child 
of  tender  years  was  required  to  exercise  such 
care  and  caution  as  children  of  bis  age  and 
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intelligence  would  commonly  exercise  under 
like  clrcumstancea,  and  tbat  a  failure  of  a 
child  to  exercise  such  care  and  caution  to 
avoid  injury  to  himself  would  be  negligence. 
The  rule  stated  was  applied  to  the  facts,  and 
the  jury  were  instructed  to  return  a  verdict 
for  the  defendant  if  they  found  that  Ashley 
Ball  was  guUty  of  negligence.  While  it  is 
true,  as  contended  by  appellant,  that,  If  a 
child  knows  and  appreciates  the  danger  of 
his  act,  he  Is  held  to  the  same  degree  of  ac- 
countability as  an  adult  person,  the  charge, 
considered  as  a  whole,  cannot  be  construed 
as  declaring  a  different  rule.  The  question 
as  to  whether  Ashley  Ball  was  possessed  of 
sufficient  intelligence  to  know  it  was  dan- 
gerous to  go  upon  the  track  at  the  time  he 
did  was  expressly  left  to  the  decision  of  the 
Jury,  and  the  charge  directed  a  verdict  for 
the  defendant  if  the  Jury  found  that  he  was 
sufficiently  Intelligent  to  know  the  danger. 
The  evidence  was  such  as  to  Justify  a  finding 
by  the  Jury  that,  even  if  Ashley  Ball  knew 
that  the  engine  was  approaching  when  he 
went  on  the  track,  he  lacked  the  discretion 
to  appreciate  the  danger  of  attempting  to 
cross  the  track  under  the  circumstances. 

It  is  contended  that  the  court  erred  In  sub- 
mitting the  issue  as  to  the  boy's  want  of 
intelligence,  in  connection  with  the  issue  as 
to  whether  the  plaintiff  was  guilty  of  negli- 
gence in  permitting  his  son  to  frequently 
cross  the  track  by  said  pasaway  without 
warning  him  of  the  danger;  the  contention 
being  that  If  the  plaintiff  was  negligent  he 
was  not  entitled  to  recover,  regardless  of 
whether  the  boy  was  guilty  of  negligence. 
We  concur  In  the  proposition  of  law  stated, 
but  are  of  opinion  that  the  plaintiff  could  not 
be  held  guilty  of  negligence  unless  the  boy 
lacked  the  discretion  to  appreciate  the  danger 
incident  to  crossing  the  track  at  the  point 
where  the  accident  occurred.  If  the  boy  itos- 
sessed  sufficient  Intelligence  to  know  that  the 
crossing  was  dangerous,  and  sufficient  discre- 
tion to  appreciate  and  avoid  the  danger,  it 
was  unnecessary  for  his  father  to  warn  him 
of  It.  If  a  necessity  to  warn  did  not  exist, 
then  negligence  could  not  be  based  on  a  fail- 
ure to  warn. 

The  evidence  was  conflicting  as  to  whether 
Ashley  Ball  knew  that  the  engine  was  ap- 
proaching when  be  went  upon  the  track.  It 
was  not  shown  that  he  looked  to  see  whether 
the  track  was  clear  before  he  attempted  to 
cross.  The  defendant  requested  the  court  to 
instruct  a  verdict  in  its  favor  on  the  ground 
that  Ashley  Ball  was  guilty  of  negligence  In 
going  on  the  track  in  front  of  an  approach- 
ing engine  without  using  proper  care  to  avoid 
Injury  therefrom.  The  special  charge  was 
refused,  and  appellant  complains  thereof,  and 
insists  that  it  was  entitled  to  a  verdict  on  the 
said  ,issue.  As  stated  above,  the  accident 
happened  within  the  corporate  limits  of  the 
city  of  Bonham,  at  a  crossing  commonly  and 
habitually  used  by  the  public.  There  was  an 
ordinance  prohibiting  the  operation  of  an  en- 


gine within  the  dty  limits  at  a  rate  of  speed 
greater  than  six  miles  per  hour.  It  was 
shown  beyond  controversy  that  the  engine 
in  question  was  lieing  run  In  violation  of  said 
ordinance.  It  appears  tbat  no  warning  sig- 
nal of  its  approach  was  given.  The  question 
as  to  whether  the  boy  was  negligent  in  at- 
tempting to  cross  the  track  without  looking 
to  see  whether  the  same  was  clear  was  prop- 
erly left  to  the  decision  of  the  Jury.  It  fol- 
lows that  we  are  of  opinion  that  the  con- 
tention of  appellant  is  not  well  taken,  and 
this  holding  disposes  of  the  further  conten- 
tion that  the  court  erred  in  refusing  to  In- 
struct the  Jury  that,  if  Ashley  Ball  went  upon 
the  track  without  using  any  precautions  or 
making  any  effort  to  guard  against  cars  and 
engines  running  thereon,  then  the  plaintiff 
was  not  entitled  to  recover.  This  charge  is 
also  objectionable  because  It  Ignored  the  Issue 
as  to  the  lM>y's  discretion. 

The  court  instructed  the  Jury  tbat  in  case 
they  found  for  the  plaintiff,  in  estimating  his 
damages,  to  allow  the  expenses  incurred  by 
him  for  nursing,  medical  attendance,  and 
medicine  on  account  of  the  injuries  to  his 
son.  The  Jury  allowed  $84  for  nursing,  $100 
for  doctor's  bill,  and  $4  for  medicine.  The 
plaintiff  testified  that  he  and  his  wife  nursed 
the  boy  constantly,  day  and  night,  for  three 
weeks,  and  that  their  services  were  worth  $4 
for  a  day  and  night  He  also  testified  that 
bis  bill  for  medicine  was  as  much  as  $5,  and 
that  the  medicine  was  worth  that  sum.  The 
attending  physician  testified  tbat  bis  blQ  was 
$100,  and  that  his  services  were  worth  that 
much.  There  was  no  conflicting  evidence. 
In  this  state  of  the  evidence,  we  cannot  say 
that  the  charge  was  materially  erroneous,  in 
failing  to  limit  the  recovery  to  such  expenses 
as  were  reasonable,  especially  In  view  of  the 
fact  that  the  defendant  did  not,  by  special 
charge,  ask  that  the  recovery  be  so  limited. 
We  flnd,  however,  that  the  plaintiff.  In  his 
petition,  claimed  only  $50  for  doctor's  bill, 
and  the  verdict  as  to  that  item  is  therefore 
excessive.  The  appellee  having  offered  to  re- 
mit the  amount  recovered  in  excess  of  tbat 
claimed  in  the  petition,  the  Judgment  will  be 
reformed  by  reducing  the  recovery  for  med- 
ical attendance  to  $50,  and,  as  reformed,  will 
be  affirmed. 

Reformed  and  affirmed. 


MERRILL    ▼.     SOUTHWESTERN     TELE- 
GRAPH &  TELEPHONE  CO.* 
(Court  of  Civil  Appeals  of  Texas.     ICarcfa  14, 
1903.) 

TBLBPHONB  UB3SAOE— NEaUOBNCE:— OBJXCT 
OF  CALL  —  EVIDENCE  —  ADMISSIBILITY  — 
KNOWLEDQE  IMPUTED  TO  PRINCIPAL. 

1.  On  an   issue  as   to   whether   a    telephone 
company   knew   that   the   object   of   a   call   to 

Elaintiff  in  another  town  was  to  inform  him  o{ 
is  mother's  death,  evidence  of  a  witness  that 

•Rehearing  denied  April  4,  U03,  and  writ  of  error 
denied  by  Supreme  Court. 
\  1.  Bee  Evidenc*,  vol.  M,  Oaat.  Dig.  1.701. 
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in  talking  to  another  party  he  had  heard  the 
central  ofBce  relating  that  fact  was  inadmissi- 
ble. 

2.  A  principal  is  bound  by  the  Icnowledge  of 
an  agent  only  when  sach  agent  acquires  bis 
knowledge  in  the  transaction  of  his  principal's 
business. 

Appeal  from  District  Court,  Fannin  Coun- 
ty;  Ben.  H.  Denton,  Judge. 

Action  by  Griff  Merrill  against  the  South- 
western Telegraph  &  Telephone  Company. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

R.  H.  Rowland,  for  appellant  McLaurln 
&  Wozencraft,  for  appellee. 

RAINEY,  C.  J.  Appellant  sued  the  appel- 
lee to  recover  damages  for  mental  anguish 
suffered  on  account  of  absence  from  his 
mother's  funeral,  alleged  to  have  been  caused 
by  the  negligence  of  appellee  In  falling  to 
notify  him  at  Cisco,  Tex.,  of  a  call  put  In 
for  him  at  Ladonia,  Tex.,  for  the  purpose 
of  notifying  him  of  his  mother's  death.  Ver- 
dict and  judgment  resulted  for  appellee,  from 
which  this  appeal  la  prosecuted. 

.The  facts  are  that  on  the  night  of  Febru- 
ary 4,  1901,  the  mother  of  appellant  died  in 
Ladonla,  Tex.  One  of  her  children— Bob 
Merrill— requested  G.  A.  Marvin  to  call  up 
appellant  at  Cisco,  Tex.,  and  notify  him  of 
bis  mother's  death.  Marvin  put  In  a  call  at 
the  Ladonla  office.  A  short  time  thereafter 
the  Ladonia  office  reported  to  Marvin  that  ap- 
pellant was  out  of  town  (Cisco).  Marvin 
then  put  in  a  call  for  appellant's  wife,  and 
In  a  few  minutes  was  notified  that  the  Cisco 
office  had  closed  for  the  night.  There  was 
telegraphic  communication  between  Ladonla 
and  Cisco,  but  no  telegram  was  sent  Had 
plaintiff  been  notlfled  that  night  he  could 
have  reached  Ladonla  In  time  for  the  buriaL 
Api>ellant  and  wife  left  Cisco  for  Ladonia 
via  Dallas  about  2:16  a.  m.,  February  5,  1901, 
reaching  Dallas  between  8  and  9  o'clock  that 
morning.  Th^  conld  have  caught  a  train 
out  for  Ladonla  in  time  for  the  funeral,  but 
not  having  heard  of  his  mother's  death,  he 
took  time  to  look  after  bis  baggage,  and  was 
delayed  until  after  the  train  left  The  office 
at  Ladonia  was  not  informed  of  the  object  of 
the  calls  put  in  for  appellant  and  wife. 

The  first  assignment  of  error  relates  to  the 
exclusion  of  a  part  of  the  testimony  of  G. 
A.  Marvin  given  by  deposition,  which  appel- 
lant offered  in  evidence.  The  interrogatory 
propounded  was:  "If  you  know,  please  state 
whether  or  not  the  persons  In  charge  of  the 
Ladonia  telephone  office  on  the  night  of  Feb- 
ruary 4.  1901,  or  any  of  such  persons,  knew, 
at  the  time  yon  put  in  said  call,  that  Mrs. 
Sarah  E.  Merrill  had  died  that  night  If  you 
know,  you  will  also  state  whether  said  per- 
sons, or  any  of  them,  knew  the  plaintiff. 
Griff  Merrill,  and  knew  the  relationship  be- 
tween him  and  the  said  Mrs.  Merrill?"  The 
part  of  the  answer  excluded  was,  "They 
knew  of  her  death,  because  I  reached  the 


Merrill  Bros,  through  their  oCDce,  and  heard 
central  office  relating  the  fact  of  Mrs.  Mer- 
rill's death."  A  bill  ot  exception  was  re- 
served, to  which  the  court  appended  the  fol- 
lowing explanation,  viz.:  "That  defendant's 
counsel  further  objected  that  the  answer, 
when  taken  with  the  whole  of  the  witness' 
deposition,  showed  that  the  witness  did  not 
know  that  the  said  conversation  by  him  over- 
heard was  in  fact  In  the  central  office  of  the 
defendant;  that  he  did  not  In  fact  know  who 
was  doing  the  talking  he  heard;  the  witness 
did  not  of  his  own  knowledge  know  whether 
it  was  one  of  the  defendant's  servants  relat- 
ing the  fact  of  the  death,  or  a  stranger  to  de- 
fendant; that  he  did  not  know  whether  any 
one  representing  defendant  was  present  at 
the  place  where  the  talking  was,  or  heard  the 
same."  This  explanation  of  the  court  is  sup- 
ported by  the  testimony  of  Marvin,  as  shown 
by  the  statement  of  facts.  We  are  of  the 
opinion  that  the  evidence  was  properly  ex- 
cluded. It  was  not  shown  that  Marvin,  or 
any  one  connected  with  putting  lu  the  call, 
notlfled  the  employ^  of  the  office  the  object 
of  the  call,  or  that  they  c&me  In  possession 
of  the  object  of  the  call  In  the  transaction  of 
that  matter.  At  the  time  Marvin  states  that 
he  heard  the  conversation  he  was  talking 
over  the  phone  with  Merrill  Bros.,  and  not 
with  any  one  in  the  central  office.  Nor  does 
he  state  any  fact  that  authorizes  the  pre- 
sumption that  the  employes  in  the  office  were 
doing  the  talking  in  connection  with  the  call 
so  as  to  bind  appellant  Had  Marvin  been  in 
dbect  communication  with  the  central  of- 
fice—that is,  had  be  called  up  the  central  of- 
fice, and  held  a  conversation  with  some  one 
in  answer  to  that  call— then  he  could  testify 
as  to  what  that  party  said  relative  to  the 
transaction,  notwithstanding  he  did  not  know 
who  It  was  with  whom  he  was  talking. 
Railway  Co.  v.  Heidenhelmer  (Tex  Sup.)  17 
S.  W.  6Ci8,  27  Am.  St  Rep.  861;  Wolfe  T. 
Railway  Co.  (Mo.  Sup.)  11  S.  W.  49,  SLR. 
A.  539,  10  Am.  St  Rep.  331.  But  the  nature 
of  the  circumstances  surrounding  the  evidence 
here  sought  to  be  introduced  renders  it  inad- 
missible. To  admit  tn  evidence  telephone 
communications  under  such  circumstances 
would  be  too  uncertain  for  the  basis  of  a 
reasonable  conclusion.  Had  the  evidence 
been  admitted,  it  was  of  so  little  probative 
force  as  to  preclude  a  finding  that  appellee 
had  notice  of  the  object  of  the  call. 

The  following  paragraph  of  the  court's 
charge  is  assigned  as  error,  viz.:  "I  further 
instruct  you  that  any  testimony  as  to  the 
knowletlge  of  the  fact  (if  it  was  a  fact)  that 
the  employes  of  defendant  knew  of  the  death 
of  Mrs.  Merrill,  and  that  the  purpose  of  the 
call  to  get  Griff  Merrill  at  Cisco  in  communi- 
cation with  Marvin,  In  order  to  notify  plain- 
tiff of  his  mother's  death,  must  have  come 
to  the  knowledge  of  the  said  employes 
through  some  transaction  or  act  while  they 
were  transacting  the  business  of  the  defend- 
1  aut   in   connection  with   the   call   put   In." 
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There  was  no  evidence  that  at  or  during  the 
time  the  parties  were  communicating  with 
the  central  office  about  the  call  for  appellee 
and  wife,  the  central  ofiElce  was  informed  by 
them  of  Mrs.  Merrill's  death,  which  was  the 
object  of  the  calL  The  only  evidence  as  to 
the  knowledge  of  the  operators  In  the  cen- 
tral office  of  Sirs.  Merrill's  death  and  the  re- 
lation between  her  and  appellant  Is  shown 
by  the  testimony  of  one  Lon  Allen.  He  lived 
in  Ladonia,  and  was  a  printer.  He  was 
learning  the  board— wanted  to  secure  a  posi- 
tion. He  had  been  promised  one  by  the 
manager,  and  was  in  the  office  by  agreement 
with  him.  Miss  Fannie  Kean  was  night  op- 
erator, who  received  the  call  in  question. 
Allen  came  in  on  the  board  Just  as  she  was 
receiving  the  call.  Just  before  he  went  up 
into  the  office,  he  heard  on  the  street  that 
Mrs.  Merrill  was  dead.  Nothing  was  said 
about  it  in  the  office.  He  knew  tliat  appel- 
lee was  the  son  of  Mrs.  Merrill.  He  was  In 
the  office  learning  the  long  distance  business. 
The  proposition  advanced  by  appellant  in 
this  connection  is,  in  effect,  that  the  principal 
is  bound  by  the  knowledge  of  the  agent  ac- 
quired in  connection  with  the  transaction, 
"c«  which  he  may  previously  have  acquired, 
and  which  he  then  had  in  mind,  or  which  he 
had  acquired  so  recently  as  to  reasonably 
warrant  the  assumption  that  he  still  retains 
It."  The  principle  thus  stated  is  supported 
by  some  other  jurisdictions,  but  it  is  stated 
broader  than  the  rule  laid  down  by  our  Su- 
preme Court  in  Texas  Loan  Agency  v.  Tay- 
lor, 88  Tex.  49.  29  S.  W.  1057,  and  Kauffman 
V.  Robey,  60  Tex.  308,  48  Am.  Rep.  264.  In 
the  first  case  cited,  Mr.  Gaines,  C.  J.,  in 
speaking  of  the  doctrine  of  knowledge  of  the 
agent  being  imputed  to  the  principal,  says: 
"This  principle  only  applies  where  the  agent 
acquires  his  knowledge  in  the  transaction  of 
his  principal's  business,  and  we  therefore 
think  tbnt  the  doctrine  of  imputed  notice 
should  be  limited  to  cases  of  that  character." 
The  charge  was  in  strict  accord  with  these 
authorities,  and  was  applicable  to  the  facts; 
hence  not  erroneous. 

There  are  other  assignments,  which  we 
have  duly  considered,  but  deem  unnecessary 
to  discuss,  because  the  evidence  fails  to  dis- 
close any  liability  of  appellee  to  appelant  for 
mental  anguish,  there  being  no  evidence 
showing  notice  to  appellee's  employes  of  the 
object  of  the  call  for  appellant. 

The  Judgment  is  therefore  affirmed. 


OITX  OF  SHERMAN  v.  GREENING  et  al.* 

(Conrt  of  Civil  Appeals  of  Texas.    March  7, 

1903.) 

CimiS— DEFECTIVE   STREETS— NOTICE  —  INJU- 
RIES —  LIABILITY  —  BURDEN  OP 
PROOF— INSTRUCTIONS. 

1.  Under  Laws  Tex.  vol.  10,  p.  1035.  provid- 
ing that  before  the  city  of  Sherman  shall  be  lia- 
ble in  damages  for  personal  injuries  caused  by 

•Rehearing  denied  April  4,  UOt. 


defective  streets,  ridewaDn,  ate.,  the  person  al- 
leys the  injury  shall  show  that  the  eitj  had 
either  actual  or  constmctive  notice  of  the  defect, 
the  burden  is  on  plaintiff  in  an  action  for  in- 
juries by  the  caving  in  of  a  sewer  ditch  to  show 
that  the  city  had  notice  of  the  defect,  or  conld 
have  had  notice  by  the  exerdse  of  proper  dili- 
gence. 

2.  Where  refused  charges  were  not  in  all  re- 
spects correct,  but  were  sufficient  to  call  the 
court's  attention  to  an  omission  in  its  own 
charge,  the  court  should  have  given  a  proper 
charge  covering  the  point  in  question. 

S.  Where  the  evidence  in  an  action  against  a  i 
cH7  for  negligent  injuries  by  reason  of  a  de-  ' 
fective  street  showed  that  the  city  had  no  ac-  | 
tnal  notice  of  the  defect,  and  did  not  show  that 
the  city  had  failed  to  use  ordinary  care  to  die-  I 
cover  the  defect,  the  city  was  entitled  to  a  per- 
emptory instruction  in  its  favor. 

Appeal  from  Grayson  Oonnty  Court:  J.  D. 
Woods,  Judge. 

Action  by  J.  BC  Greening  against  the  city 
of  Sherman  and  Black  &  Laird.  Judgment 
for  plaintiff  and  defendants  Black  &  Laird, 
and  defendant  city  appeals.  Affirmed  In  part, 
and'  reversed  In  part 

R.  L.  Oaruthers,  for  appellant  Wolfe, 
Hare  ft  Semple,  for  appellees  Black  &  Laird. 

BOOKHOUT,  3.  This  suit  was  institut- 
ed by  appellee  J.  M.  Greening  against  the  ap- 
pellant, city  of  Sherman,  and  appellees  Black 
ft  Laird,  a  firm  composed  of  J.  L.  Black  and 
M.  R.  Laird,  to  recover  damages  for  personal 
injuries  caused  by  appellee's  horse  stepping 
in  a  sewer  ditch,  and  the  same  caving  in 
and  throwing  appellee  against  the  horn  of 
his  saddle,  thereby  breaking  one  of  his  ribs. 
Appellee  alleges  that  both  of  said  defendants 
knew,  or  by  the  use  of  ordinary  care  could 
have  known,  of  the  defect  in  the  sewer.  The 
appellant,  city  of  Sherman,  answered  by 
general  demurrer,  general  denial,  plea  that 
the  injury  occurred  on  place  for  sidewalk 
which  was  safe  for  footmen,  and  that  it  had 
provided  a  safe  street,  of  sufficient  width, 
and  was  not  liable,  plea  of  contributory  neg- 
ligence by  appellee,  and  a  violation  by  him 
of  certain  ordinances  of  the  city,  and  also 
plea  for  judgment  over  against  said  firm,  as 
being  primarily  liable.  Appellees  Black  & 
Laird  answered  by  general  demurrer  and 
general  denial  to  both  petition  and  cross-bill, 
and  specially  pleaded  that  they  were  not  lia- 
ble because  said  appellee  was  not  a  party  to 
the  contract,  and  that  said  firm,  under  said 
contract,  were  agents  and  employes  of  the 
city,  and  the  acceptance  by  the  city  of  the 
work  prior  to  the  injury.  Trial  was  had  be- 
fore a  jury  September  16,  1002,  and  resulted 
in  a  verdict  and  judgment  in  favor  of  said 
firm  against  both  parties,  and  against  the 
city  in  favor  of  plaintiff.  The  city  has  ap- 
pealed. 

Appellant  groups  Its  first,  second,  and  third 
assignments  of  error,  and  thereunder  the  con- 
tention is  urged  that,  before  the  city  can  be 
made  liable  for  a  defect  In  its  street  or  sidt- 
walk.  it  must  be  shown  that  the  city  had  no- 
tice of  such  defect,  or  could  have  had  no- 
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tlce,  by  proper  diligence,  prior  to  the  Injury. 
The  Injnry  occnrred  by  the  plaintiff's  horse 
stepping  In  a  sewer  ditch  constmcted  tn  one 
of  the  streets,  which  ditch  caved  In  and 
caused  the  horse  to  pitch,  thereby  Injuring 
the  plaintiff,  ^here  was  evidence  that  the 
ditch  or  sewer  was  properly  constmcted.  It 
Is  provided  by  Its  charter  that  before  the 
city  of  Sherman  shall  be  liable  "to  any  pei^ 
son  for  any  damage  for  personal  Injury  al- 
leged to  have  been  received  by  reason  of  any 
defect  In  Its  streets,  sidewalks,  alleys,  bridg- 
es, or  any  other  portion  of  said  city,  the 
person  alleging  snch  injuries  shall  show  that 
the  city  has  had  notice,  or  could  have  had 
notice  by  proper  diligence,  of  such  defects 
prior  to  snch  alleged  Injury."  Laws  Tex.  vol. 
10,  p.  1035.  There  is  no  evidence  In  the 
record  showing  notice  to  the  city  of  any  de- 
fect In  the  street  or  sewer.  The  burden  was 
on  the  plaintiff  to  show  that  the  city  had  no- 
tice of  the  defect  in  the  street,  or  that  it 
could  have  had  such  notice  by  proper  dili- 
gence. The  special  charges  requested  by 
appellant  and  refused  by.  the  court,  although 
not  in  all  respects  correct,  were  sufficient  to 
call  the  attention  of  the  court  to  the  omis- 
sion In  its  main  charge  on  the  question  of 
notice,  and  required  the  court  to  submit  this 
issue  in  a  proper  charge.  City  of  Dallas  v. 
Jones  (Tex.  Snp.)  49  S.  W.  677;  City  of  Dal- 
las V.  Meyers  (Tex.  Civ.  App.)  65  8.  W.  742; 
Galveston  v.  Barbour,  62  Tex.  172,  50  Am. 
Hep.  510;  City  of  Dallas  v.  McAllister  (Tex. 
Civ.  App.)  39  S.  W.  173. 

Under  the  fourth  and  fifth  assignments  of 
error,  which  are  grouped,  and  under  which 
the  contention  properly  arises,  It  Is  insisted 
that  the  trial  court  erred  in  not  instructing 
a  verdict  for  the  city  because  there  was  no 
evidence  that  the  city  failed  to  use  ordinary 
care  and  diligence  to  discover  the  defect  in 
the  street,  and  the  evidence  does  show  that 
the  city  had  no  actual  notice  of  the  defect 
therein.  The  evidence  fails  to  disclose  negll- 
pence  on  the  part  of  the  city  In  falling  to 
discover  the  defect  in  the  street.  It  affirm- 
atively shows  that  the  city  bad  no  actual 
notice  of  the  defect.  In  the  absence  of  such 
evidence,  the  city  was  entitled  to  a  peremp- 
tory Instruction  in  its  favor;  and,  should  the 
evidence  be  the  same  upon  another  trial, 
such  Instruction  should  be  given. 

For  the  errors  indicated,  the  Judgment  is 
reversed  as  to  the  dty,  but  affirmed  as  to 
appellees  Black  &  Laird.  Affirmed  in  part, 
and  reversed  and  remanded  in  part 


MABTINBZ  V.   DRAONA 

(Court  of  Civil  Appeals  of  Tbxas.    March  26, 

1003.) 

UMITATION  OF  ACTIONS— ARREST  OP  STAT- 
UTE—INSTITUTION  OF  SUIT— DBFECT- 
IVB  PETITION— BFFBCT. 

1.  A  petition  on  a  note,  misnaming  defend- 
ant, on  which  citation  was  issued,  but  not  serv- 
ed, and  to  which  no  appearance  was  entered,  did 
not  arrest  the  statute  of  limitations,  so  that  an 


action  could  be  maintained  on  an  amended  peti- 
tion filed  after  the  statute  bad  run,  correcting 
the  mistake,  but  showing  no  excuse  therefor. 

Appeal  from  Dallas  County  Court;  Ed.  S. 
Lauderdale,  Judge. 

Action  by  P.  P.  Martinez  against  B.  Drag- 
na.  From  Judgment  for  defendant,  plaintiff 
appeals.     Affirmed. 

W.  A.  Kemp,  for  appellant  Evans  &  Da- 
vis, for  appellee. 

JAMES,  G.  J.  The  original  petition,  filed 
January  2, 1901,  was  against  D.  Dragna  on  a 
note  executed  by  defendant  therein  (D.  Drag- 
na), which  was  payable  on  January  1,  1897. 
Citations  were  Issued  on  that  petition,  but 
not  served.  No  appearance  was  entered. 
On  April  10,  1902,  plaintiff  filed  an  amended 
original  petition  in  the  case,  which  alleged 
the  defendant's  name  was  by  mistake  in  the 
petition  stated  as  D.  Dragna,  when  his  real 
name  is  B.  Dragna,  and  then  charged  that 
the  note  was  executed  by  B.  Dragna,  set- 
ting forth  its  terms  the  same  as  in  the  orig- 
inal petition,  and  asked  for  citation  for  B. 
Dragna.  On  May  1,  1902,  B.  Dragna  answer- 
ed, setting  up,  among  other  things,  that  the 
note  was  barred,  claiming  that  he  had  not 
been  sued  thereon  until  by  the  amended  pe- 
tition. The  court  appears  to  have  given 
Judgment  for  defendant  on  this  plea.  We 
think  the  Judgment  should  be  affirmed.  There 
was  no  proof  that  appellee  was  known  by 
either  name,  nor  was  there  any  proof  which 
woidd  have  shown  an  excusable  mistake  in 
bringing  the  original  action  against  D.  Drag- 
na. Prltchard  v.  McCord-Collins  Co.  (Tex. 
Civ.  App.)  71  S.  W.  303.  The  names  are  dis- 
similar, and  Indicate  different  persons.  The 
defendant,  as  originally  named,  was  D.  Drag- 
na, and  the  note  that  petition  declared  on 
was  a  note  executed  by  D.  Dragna,  a  differ- 
ent defendant  and  a  different  note  than  were 
designated  in  the  amended  pleading.  In  the 
absence  of  some  showing  such  as  above  in- 
dicated, the  court  did  not  err  In  holding  that 
the  orlgtaial  petition  did  ai>t  arrest  the  stat- 
ute. 

Affirmed. 


RIBDEN  V.  KOTHMAN. 

(Court  of  Civil  Appeals  of  Texas.     March  11, 

1903.) 

ABATEMENT   OF  ACTION-^XUDOHENT  IN  GAR- 
NISHMENT—PENDENCY  OF  APPEAL. 

1.  The  pendency  of  an  appeal  by  a  creditor 
from  a  judgment  In  favor  of  a  garnishee  is  not 
ground  for  the  abatement  of  an  action  brought 
in  the  same  court  against  the  Karnishee  b;  the 
debtor,  but  such  action  should  be  postponed 
until  the  appeal  is  decided. 

Appeal  from  Bexar  County  Court;  R.  B. 
Orecu,  Judge. 

Action  by  Frank  Rleden  against  John 
Kothman.  Judgment  for  defendant  and 
plaintiff  appeals.  Reversed.  Motion  for  re- 
hearing overruled. 
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Geo.  Powell,  for  appellant  Webb  Sa  Ooetb, 
for  appellee. 

FLY,  J.  This  suit  was  Instituted  by  ap- 
pellant against  appellee  to  recover  a  debt  of 
$301.  A  plea  in  abatement,  alleging  the 
pendency  of  another  suit  InvolTlng  the  same 
subject-matter,  was  sustained  by  the  court, 
and  the  suit  was  dismissed. 

The  plea  In  abatement  is  as  follows:  "Now 
comes  the  defendant,  and,  pleading  in  abate- 
ment to  plaintiff's  suit,  says  that  before  the 
filing  of  this  suit,  to  wit,  on  the  18th  day  of 
August,  1900,  in  this  same  court,  this  same 
defendant  was  Impleaded  In  a  plea  of  debt 
in  a  suit  styled  'H.  Faseler  v.  John  Kothman, 
Garnishee,'  numbered  414  on  the  docket  of 
this  court.  Involving  identically  the  same  mat- 
ters and  issues  that  are  Involved  in  this  suit; 
that  said  suit  was  brought  against  this  de- 
fendant by  reason  of  the  fact  that  H.  Faseler 
obtained  a  jndgment  against  Frank  Rleden; 
that,  said  Rleden  being  Insolvent  and  not 
having  any  property  subject  to  execution,  said 
H.  Faseler  sued  out  a  writ  of  garnishment 
against  this  defendant,  alleging  that  there 
was  an  Indebtedness  due  said  Frank  Rle- 
den, plaintiff  In  this  case,  by  reason  of  the 
same  facts  alleged  In  plaintiff's  petition  in 
this  case;  that  a  substantial  copy  of  the  pe- 
tition of  H.  Faseler  in  said  cause  No.  414, 
styled  'H  Faseler  v.  John  Kothman,  Gar- 
nishee,' is  hereto  attached,  and  marked  'Ex- 
hibit A,'  and  made  a  part  of  this  answer; 
that  said  suit  No.  414  was  tried  In  the  coun- 
ty court  of  Bexar  county,  Texas,  and  that  a 
verdict  for  the  defendant,  the  garnishee  In 
said  suit,  was  rendered  on  the  9  th  day  of  Oc- 
tober, 1901,  and  that  on  the  same  day  the 
court  rendered  Judgment  upon  said  verdict 
for  the  defendant,  garnishee  in  said  suit,  a 
substantial  copy  of  which  Judgment  Is  here- 
to attached,  and  marked  'Exhibit  B,'  and 
made  a  part  of  this  answer;  that  said  cause 
was  appealed  to  the  Court  of  Civil  Appeals 
for  the  Fourth  Supreme  Judicial  District  of 
Texas,  and  that  the  said  cause  Is  there  now 
pending  on  appeal,  styled  on  the  docket  of 
said  court,  'H.  Faseler,  Plaintiff  In  Error,  v. 
John  Kothman,  Defendant  in  Error,  No.  2,- 
588;'  that  by  reason  of  said  former  suit.  In- 
volving the  same  matters,  this  defendant 
cannot  be  required  to  answer  or  be  Implead- 
ed In  this  cause;  that  by  reason  of  said  for- 
mer suit  this  defendant,  as  garnishee  there- 
in, may  be  required  to  pay  to  H.  Faseler  such 
amount.  If  any,  that  this  defendant  may  be 
indebted  to  said  Frank  Rleden.  And  this  the 
defendant  Is  ready  to  verify." 

The  court  erred  In  sustaining  the  plea  In 
abatement  and  In  dismissing  the  snlt.  The 
rule  of  law  which  prohibits  the  prosecution 
of  two  suits  at  the  same  time  not  only  re- 
quires that  they  shall  be  for  the  same  cause 
of  action,  bnt  the  plaintiff  must  be  the  same 
iQ  both  suits.  Liangham  v.  Thomason,  5  Tex. 
127.  When  It  was  made  known  to  the  court 
by  the  plea  that  a  suit  had  been  pending  in 


the  same  court,  Involving  the  same  anbject- 
matter,  and  that  It  was  on  appeal,  a  trial  of 
this  suit  should  have  been  postponed  until  the 
appeal  was  decided,  and  then  the  necessary 
step  should  have  been  taken  to  protect  ap- 
pellee. As  Is  Judicially  known  to  this  court, 
the  case  of  Faseler  v.  Kothman  has  been  re- 
manded for  another  trial;  and,  if  a  trial  in 
this  case  had  been  postponed,  appellee  could 
have  been  readily  protected  by  a  consolida- 
tion of  the  two  suits. 

The  Judgment  Is  reversed,  and  the  cause  re- 
manded. 

On  Motion  for  Rehearing. 
(AprU  8,  1903.) 

Appellee  contends  that  this  court,  in  its 
former  opinion,  has  reversed  various  and 
sundry  decisions  of  the  Supreme  Court— par^ 
tlcularly  the  cases  of  Miller  y.  Taylor,  14 
Tex.  538,  and  Burk  v.  Hance,  76  Tex.  76.  13 
S.  W.  1C3,  18  Am.  St.  Rep.  28.  We  held  In 
our  former  opinion  that  it  was  error  In  the 
trial  court  to  abate  this  suit  against  Koth- 
man on  account  of  the  pendency  of  a  gar- 
nishment suit  In  the  same  court  by  Faseler 
y.  John  Kothman;  and  If  we  undjerstand  the 
language  of  the  opinion  In  Miller  v.  Taylor, 
which  Is  approved  In  Burk  v.  Hance,  76  Tex. 
76,  13  8.  W.  163,  18  Am.  St  Rep.  28,  the  Su- 
preme Court  held  identically  the  same  thing. 
The  court  said:  "The  general  principle  seems 
to  be  that  the  pendency  in  the  same  court  of 
an  action  on  bohalf  of  the  defendant  against 
the  garnishee  will  not  preclude  the  gar- 
nishee's being  charged.  But  where  the  pro- 
ceedings are  in  different  Jurisdictions,  or 
where  the  action  Is  pending  In  one  court  and 
the  garnishment  In  another,  and  the  courts 
are  of  different  Jurisdictions,  the  rule  appears 
to  be  different  Then  the  proceeding  which 
was  first  instituted  will  be  sustained."  That 
is  to  say,  John  Kothman  has  no  right  to 
have  the  suit  brought  against  him  by  Frank 
Rleden  abated  because  of  the  pendency  in 
the  same  court  of  a  garnishment  suit  brought 
by  Faseler,  a  creditor  of  Rleden,  and  still 
pending  in  that  same  court  The  reason  for 
the  rule  is  that  where  the  two  actions  are 
pending  in  the  same  court  the  Interests  of  the 
defendant  and  garnishee  can  be  readily  pro- 
tected, as  we  stated  In  our  former  opinion. 

The  motion  for  rehearing  is  overruled. 


CHANDLER  y.  HOWELL  et  aL 

(Court  of  Civil  Appeals  of  Texas.    March  21, 

1903.) 

WRONGFUL  ATTACHMENT— COMPLAINT- 
CONSTRUCTION. 

1.  The  allegation  of  the  complaint,  in  an  ac- 
tion for  wrongful  suing  oat  of  an  attachment 
against  cotton,  that  the  attachment  suit  was  de- 
termined in  plaintiff's  favor,  and  the  cotton  was 
by  the  court  released  from  the  levy,  will  he 
held,  as  aKainst  a  general  demurrer,  to  be  mere- 
ly a  recit.ition  of  the  effect  of  the  Judgment, 
and  not  an  allegation  of  return  of  the  property 
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to  plaintiff,  or  inconsiBtent  with  the  allegation 
that  the  constable  had  refused  to  deliver  the 
property  to  plaintiff. 

Appeal  from  Ellis  CSonnty  Court;  J.  B.  Lan- 
caster. Judge. 

Action  by  A.  J.  duindler  against  W.  B. 
Howell  and  others.  Judgment  for  defend- 
ants.   Plaintiff  appeals.     Reversed. 

Tom.    P.    Whipple,    for    appellant    J.  L. 

Gammon,  for  appellee  W.  L.  HoWell.    A.  L. 

Liove,  for  appellees  H.  B.  Howell  and^B.  O. 
Henderson. 

RAIKBT,  C.  J.  Appellant  brought  this 
suit  In  the  county  court  against  appellee  W. 
B.  HoweU  and  bis  sureties  on  an  attachment 
bond  for  damages  alleged  to  have  arisen 
from  the  wrongful  and  malicious  suing  out  of 
a  writ  of  attachment  and  the  levy  thereof 
upon  appellanfa  property.  A  general  de- 
murrer was  sustained,  and  plaintiff's  cause 
dismissed. 

The  allegations  of  the  petition  material  for 
this  discussion  are,  In  effect,  that  the  writ  of 
attachment  was  sued  out  in  the  Justice  court, 
and  levied  by  the  constable  on  six  bales  of 
cotton  belonging  to  plaintiff,  which  were  of 
the  value  of  9240;  that  said  constable  toolc 
possession  of  the  same,  and  "refused,  and 
still  refuses,  to  deliver  same,  or  any  part 
thereof,  to  this  plaintiff,  although  requested 
so  to  do^''  and  plaintiff  was  actually  dam- 
aged to  that  extent;  that  the  suit  In  the  Jus- 
tice court  bad  been  determined  in  plaintiff's 
favor,  and  "said  six  bales  of  cotton  thereto- 
fore levied  on  were  by  the  court  released 
from  the  levy  of  said  writ"  In  addition  to 
the  value  of  the  cotton,  the  plaintiff  alleged 
certain  exemplary  damages.  The  proposition 
advanced  by  appellee  is  that  the  allegations 
of  tbe  petition  did  not  show  any  actual  dam- 
ages, in  the  absence  of  which  a  recovery 
could  not  be  had  for  exemplary  damages. 
On  a  former  day  of  this  term  we  accepted 
this  view,  and  affirmed  the  Judgment  of  the 
court  below.  Our  construction  of  the  peti- 
tion was  that  the  allegation  that  "the  six 
bales  of  cotton  theretofore  levied  on  were 
by  tbe  court  released  from  the  levy  of  said 
writ  of  attachment"  was  equiyaleut  to  stat- 
ing that  said  cotton  had  been  returned  to 
plaintiff,  which  was  inconsistent  with  the  al- 
legation that  the  coustabie  retained  posses- 
sion and  refused  to  deliver  same  to  plaintiff. 
If  this  were  correct,  then,  there  would  be 
no  actual  damages  shown,  in  the  absence  of 
wbicb  a  cause  of  action  would  not  be  al- 
leged. Upon  reconsideration,  however,  we 
have  concluded  that,  the  allegation  as  to  the 
levy  being  released  by  the  court  is  merely  a 
recitation  of  tbe  effect  of  the  Justice's  Judg- 
ment, and  should  not  be  construed  as  a  re- 
turn of  the  prc^erty  to  the  plaintiff,  and  in- 
consistent with  the  allegation  that  the  con- 
stable had  refused  to  deliver  the  cotton  to 
plaintiff.  We  can  see  that  the  court  may 
have,  by  its  Judgment,  decreed  that  tbe  levy 


was  released,  and  still  the  constable  may  not 
have  complied  therewith,  but  retained  pos- 
session of  the  cotton.  This  construction  of 
the  petition  is  in  accord  with  tbe  general  rule 
that  "on  general  demurrer  every  reasonable 
intendment  will  be  indulged  in  favor  of  tbe 
plea  excepted  to." 

The  motion  for  rehearing  is  granted,  the 
Judgment  Is  reversed,  and  the  cause  remand- 
ed. 


TEXAS  &  P.  BY.  CO.  et  al.  t.  BXBBS 

BROS. 

(Court  of  Civil  Appeals  of  Texas.    March  25, 

1903.) 

CARRIERS— LIVE  STOCK  SHIPMENT-CONTRACT 
—PLEADING— VERIFICATION  —  FEEDING  AND 
WATERING— CONNECTING  CARRIERS. 

1.  The  petition  in  an  action  against  connecting 
carriers  for  injury  to  cattle  shipped,  alleging 
that  one  of  the  defendants,  acting  for  itself  and 
as  agent  for  its  codefendant  presented  to  plain- 
tiffs a  contract,  which  they  signed,  but  not  al- 
leging that  it  was  signed  by  defendants,  does 
not  require  a  denial  under  oath;  the  mere  al- 
legation of  agency,  in  the  absence  of  allega- 
tions charging  the  execution  of  an  instrument 
in  writing,  not  demanding  a  denial  under  oath. 

2.  Where  shitipers,  at  tbe  time  they  delivered 
cattle  to  a  carrier,  expected  to  sign  the  writ- 
ten contract  which  they  afterwards  signed,  it 
governs  on  the  question  of  the  carrier's  liability. 

3.  Where  an  interstate  contract  of  shipment 
in  terms  limits  each  carrier's  liability  to  its  own 
line,  and  there  is  no  agency  or  partnership  be- 
tween them,  they  are  not  jointly  liable  for  what 
happens  on  either  or  both  lines. 

4.  Under  a  contract  of  shipment  of  cattle, 
providing  that  the  shipper  shall  take  care  of, 
feed,  water,  and  tend  the  stock  during  trans- 
portation, and  his  agent  goes  along  witti  them, 
the  earner  must  furnish  reasonable  facilities 
for  feeding  and  watering,  but  has  no  duty  to 
feed  and  water. 

Appeal  from  Orayson  County  Court;  J.  D. 
Woods,  Judge. 

Action  by  Byers  Bros,  against  the  Texas  & 
Pacific  Railway  Company  and  another.  Judg- 
ment for  plaintiffs.  Defendants  appeal.  Re- 
versed. 

E.  B.  Perkins,  Head  &  Dlllard,  and  T.  J. 
Freeman,  for  appellants.  Smitb,  Templeton 
A  Tcdbert,  for  appellees. 

JAMES,  C.  J.  This  Is  an  action  for  dam- 
ages to  cattle  shipped  from  Paris,  Tex.,  to 
East  St  Louis,  III.  The  shipment  began  at 
Paris  on  the  Texas  &  Pacific  Railway  Com- 
pany's road,  and  at  Texarkana  was  received 
by  tbe  connecting  carrier,  tbe  St  Louis 
Southwestern  Railway  Company,  which 
transported  them  to  Cairo,  III.,  from  where 
the  Dllnols  Central  carried  them  to  destina- 
tion. The  action  was  brought  against  the 
Texas  &  Pacific  Railway  Company  and  the 
St  Louis  Southwestern  Railway  Company. 
Judgment  against  both  defendants  for  $642.- 
34. 

We  have  concluded  that  there  was  error  In 
the  charge,  In  authorizing  the  Jury  to  find  a 

T  1  See  Carriers,  vol.  »,  Cent.  Dig.  i  128. 
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Joint  jndgment  against  both  defendants. 
Ttae  petition  said  nothing  about  a  written 
contract  of  shipment,  and,  of  conrse,  imder 
sncb  pleading  It  conid  prove  either  a  'written 
or  oral  one.  The  petition  did  allege  tliat  the 
two  defendants  were  agents  for  each  other 
in  the  carrying  of  freight  and  passengers, 
and  were  partners.  Defendants  denied  part- 
nership on  oath,  and  set  np  that  the  cattle 
were  shipped  under  a  written  contract  be- 
tween plaintitrs  and  the  Texas  &  Pacific  Rail- 
way Company,  In  which  the  carrier  limited 
its  liability  to  what  occurred  on  its  own  line. 
This  being  an  Interstate  matter,  the  limita- 
tion was  legal.  In  a  supplemental  petition, 
plaintiffs  alleged  that  the  cattle  were  not  ship- 
ped upon  any  written  contract,  except  as 
thereinafter  shown.  They  then  proceeded  to 
allege  facts  showing  that  the  cattle  were  re- 
ceived for  shipment  under  a  verbal  arrange- 
ment, but  that  after  this  the  Texas  &  Paciflc 
Railway  Company,  acting  for  itself  and  as 
agent  for  its  codefendant,  presented  to  plaln- 
tUTs  a  Btoclt  contract  used  for  the  transpor- 
tation of  such  freight,  which  plalntifTs  were 
required  to  sign,  and  which  they  did  sign,  as 
a  condition  to  the  further  transportation  of 
their  cattle;  that  they  received  no  consider- 
ation for  80  doing;  that  it  was  signed  by 
plaintiffs  practically  through  duress,  etc. 
Wherefore  they  claimed  that  said  writing 
was  void  and  of  no  effect.  Plaintiffs  clearly 
were  relying  upon  an  oral  contract,  and  not 
upon  any  written  one,  and  their  pleadings 
will  be  searched  in  vain  for  an  allegation 
charging  that  the  written  contract  was  signed 
by  either  defendant.  Under  such  circum- 
stances, neither  defendant  was  required  to 
deny  the  execution  of  the  written  contract 
under  oath.  The  mere  fact  of  agency,  in  the 
absence  of  allegations  charging  the  execution 
of  an  Instrument  of  writing,  need  not  be  de- 
nied on  oath.  The  testimony  failed  to  show 
either  agency  or  partnership.  From  plain- 
tiffs' own  testimony,  it  clearly  appeared  that 
they  expected  to  sign  and  contemplated  sign- 
ing the  written  contract  alleged  by  defend- 
ants at  the  time  they  delivered  the  cattle; 
hence,  as  a  matter  of  law,  the  written  con- 
tract governed.  This  seems  to  have  been  the 
view  of  the  trial  judge.  The  contract  being 
the  written  one,  which  In  terms  limited  each 
carrier's  liability  to  its  own  line,  and  no 
agency  or  partnership  being  shown,  we  can- 
not conceive  how  defendants  could  be  held 
jointly  for  what  occurred  on  either  or  both 
lines.  Each  carrier  was  liable  only  for  what 
Injury  the  cattle  recelyed  while  in  its  custody. 

There  was  no  error  in  the  court's  charge 
respecting  the  measure  of  damages,  nor  in 
the  court's  action  with  reference  to  notice  of 
damages.  Ry.  v.  Withers,  16  Olv.  App.  606, 
40  8.  W.  1073. 

The  contract  provided  that  the  owner 
should  take  care  of,  feed,  water,  and  tend  the 
stock  during  the  transportation,  and  the  evi- 
dence shows  that  plaintiffs'  agent  went  alonK 
with  them.    In  such  a  case  the  carrier  would 


be  liable  to  plaintiffs  for  not  fnmUhlng  rea- 
sonable faculties  for  feeding  and  watering 
the  cattle,  and  similar  acts  of  negligence  on 
its  part.  The  court's  charge  was  erroneous, 
in  leaving  It  for  the  jury  to  determine  wheth- 
er or  not  plaintiffs  assumed  the  duty  of  feed- 
ing and  watering  the  cattle;  the  contract  be- 
ing plain  on  that  subject,  and  the  evidence 
nndispnted  that  an  agent  of  plaintiffs  ac- 
companied, them.  We  mention  this  in  view 
of  another  trial.  The  other  alleged  errors  it 
la  not  deemed  necessary  to  discuss.  Most, 
if  not  all,  of  them  will  probably  not  arise  on 
another  trial  as  they  do  here. 
Beversed  and  remanded. 


LUMSDEN  V.  CHICAGO.  B.  I.  ft  T.  BY. 
CO. 

(Court  of  Civil  Appeals  of  Texas.    March  14i 
1903.) 

RAILR0AJ)3— KILLING     PERSON     ON     TRACK- 
CONTRIBUTORY    NEOLIOBNCB— 
INSTRUCTIONS. 

1.  Instmctions  submitting  the  issne  of  contrib- 
utory negligence  in  an  action  for  death  of  a 
person  killed  by  a  train  while  crossing  a  rail- 
road track  are  required  by  evidence  that  he  did 
not  look  or  listen  for  a  train  before  goine  on 
the  track,  and  that  there  was  notliing  to  nave 
prevented  his  discovering  the  danger  if  he  had 
done  so. 

2.  For  the  court  to  give  a  new  instmction  on 
contributory  negligence  on  the  jury  asking  for 
an  additional  instruction  on  the  subject  is  not 
giving  undue  prominence  to  the  subject. 

Appeal  from  District  Court,  Wise  County; 
J.  W.  Patterson,  Judge. 

Action  by  Debra  Lumsden,  by  her  next 
friend,  against  the  Chicago,  Rock  Island  ft 
Texas  Railway  Company.  Judgment  for 
defendant    Plaintiff  appeals.    Affirmed. 

R.  E.  Carswell  and  A.  M.  Carter,  for  appel- 
lant. N.  H.  Lassiter  and  T.  J.  McMorray, 
for  appellee. 


SPEER,  J.  B.  E.  Lumsden,  as  next  friend 
to  her  minor  daughter,  Debra,  brought  this 
suit  against  the  Chicago,  Rock  Island  ft  Tex- 
as Railway  Company  to  recover  damages  for 
the  negligent  killing  of  Debra's  father,  and 
from  a  judgment  denying  recovery  she  has 
perfected  thls^  her  third  appeal  to  this  court 
66  S.  W.  605,  and  67  S.  W.  168.  There  at» 
but  three  assignments  of  error,  all  of  which 
are  predicated  upon  the  charge  of  the  court 

The  three  assignments  complain  of  the  fol- 
lowing charges,  respectively,  viz.: 

First  "(6)  If  you  find  and  believe  from  t 
preponderance  of  the  evidence  in  this  cause 
that  John  W.  Lumsden  failed  to  look  and 
listen  for  cars  before  going  upon  the  track 
where  he  was  killed;  and  If  you  believe  such 
failure  to  look  and  listen  for  approaching 
cars  was  negligence  on  the  part  of  the  said 
Lumsden  as  the  same  Is  hereinbefore  defined; 
and  If  you  believe  that  the  said  Lumsden,  by 
BO  looking  or  listening,  could  have  discoT- 
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ered  the  approacblng  cars— yoa  will  find  for 
the  defendant" 

Second.  "(8)  If  yon  believe  from  a  prepon- 
derance of  tbe  evidence  that  the  said  John 
W.  Lumaden  attempted  to  cross  the  defend- 
ant's track  In  front  of  the  moving  cars,  and 
that  he  was  thereby  run  over  and  killed  by 
tbe  cars  of  defendant;  and  If  you  believe  that 
the  said  Lumsden,  tn  so  attempting  to  cross 
said  track,  was  guilty  of  negligence  as  the 
same  Is  hereinbefore  defined,  you  will  find  for 
the  defendant." 

Third.  "Gentlemen  of  the  jaiy,ln  response 
to  your  inquiry  made  verbally  In  open  court, 
you  are  charged  that.  If  you  find  and  believe, 
from  a  preponderance  of  the  evidence,  that 
-the  agents  and  employes  of  the  defendant 
were  guilty  of  negligence  in  running  over  and 
killing  the  said  John  W.  Lumsden,  and  you 
further  believe,  from  a  preponderance  of  the 
evidence,  that  the  said  John  W.  Lumsden  was 
himself  guilty  of  negligence  In  going  upon 
and  being  uiwn  the  track  of  the  railroad 
at  the  time,  and  if  you  believe  that  such 
negligence  on  the  part  of  the  said  Lumsden 
contributed  proximately  to  his  death,  then. 
If  such  yon  find  the  facts  to  be,  the  plaintiff 
cannot  recover,  and  should,  if  you  so  find,  re- 
turn a  verdict  for  the  defendant  railroad  com- 
pany." 

It  is  insisted  that  tbe  first  two,  being  parts 
of  the  court's  general  charge,  should  not  have 
been  given,  because  there  was  no  evidence 
authorizing  the  submission  of  such  issues  to 
the  Jury;  and  that  the  third,  given,  as  the 
charge  indicates,  in  response  to  the  inquiry 
of  tbe  Jury,  was  erroneous  for  the  same  rea- 
son, and  for  the  additional  reason  that  it 
gave  undue  prominence  to  the  feature  of  con- 
tributory negligence. 

We  are  of  opinion  the  evidence  was  amply 
BuflScient  to  require  the  submission  of  these 
Issues  to  the  Jury.  The  circumstances  at- 
tending the  accident,  as  well  as  tbe  testi- 
mony of  the  witnesses  who  were  near  by,  tend 
very  strongly  to  show,  if,  indeed,  they  do 
not  do  so,  that  the  deceased  did  not  look  or 
listen  for  an  approaching  train  before  going 
upon  appellee's  track.  There  was  nothing  to 
have  prevented  his  discovering  the  danger  If 
he  had  exercised  even  this  slight  precaution. 
On  the  other  hand.  If  he  did  look  or  listen. 
It  cannot  be  doubted  but  that  be  saw  or 
heard  the  approaching  cars,  and  thought  to 
cross  before  they  could  be  upon  blm.  In  ei- 
ther event,  it  was  for  the  Jury  to  find  whether 
or  not  his  conduct  amounted  to  negligence, 
and  In  this  state  of  the  evidence  the  trial 
court  conld  not  safely  omit  either  of  the  para- 
graphs of  the  charge  complained  of.  Oulf,  C. 
*  S.  F.  By.  Co.  V.  Wilson,  69  S.  W,  592; 
Tucker  v.  Int  &  G.  N.  R.  Co.,  67  B.  W.  914, 
4  Tex.  Ct  Rep.  471,  708;  Sanchez  v.  S.  A.  & 
A.  P.  By.  Co.,  30  8.  W,  481. 

We  are  also  of  opinion  there  was  no  error 
in  glrlsg  the  additional  charge  complained  of. 
Snob  practice  is  specially  authorized  by  stat- 
ute (Sayles'  Civ.  St  art  1821),  and,  where  a 


Jury  makes  request  for  such  additional  In- 
struction, if  the  same  be  upon  a  question  of 
law  properly  arising  in  the  case,  the  trial 
Judge  has  either  to  prepare  and  submit  to 
them  an  additional  charge,  or  indicate  that 
the  subject  is  embraced  In  the  Instructions 
already  given;  in  either  of  which  cases  it 
may  be  said  In  a  sense  that  prominence  is 
given  the  Issue  thus  referred  to.  It  Is  the 
theory  of  the  law  that  the  court  will  give 
to  the  Jury  such  Instructions  as  will  enable 
them  to  apply  the  law  to  the  facts  as  they 
find  them.  It  should  be  so  in  practice. 
When  Jurors  are  honestly  seeking  to  arrive  at 
a  verdict,  and  in  a  proper  manner  ask  for 
information  as  to  the  law  of  the  case,  the 
trial  court  should  be  free  to  instruct  them. 
This  will  better  conserve  the  public  interests 
In  tbe  promotion  of  Justice  than  to  deny  the 
requested  information  because  of  a  possible 
prominence  that  may  be  thereby  given  to 
some  feature  of  the  case.  The  principle  in- 
volved In  the  proposition  that  the  oft-repeated 
presentation  of  a  phase  of  a  case  by  tbe  court 
in  his  charge  to  the  Jury  amounts  to  an  un- 
due prominence  given  to  such  phase  or  issue 
is  that  the  mind  of  tbe  Jury  will  be  thus  un- 
wittingly drawn  to  a  consideration  of  such 
phase  or  issue,  and  give  to  the  same  a  weight 
out  of  proportion  to.  that  which  It  Is  Justly 
entitled  to.  In  other  words,  that  the  Jury 
win  be  unduly  Impressed  with  the  belief  that 
the  trial  Judge  attaches  great  Importance  to 
the  matter  thus  frequently  called  to  their  at- 
tention. The  principle  Itself  does  not  apply 
to  a  case  like  the  present  Here  the  mind  of 
the  Jury  Is  already  resting  upon  a  particular 
phase  of  tbe  case,  and,  not  fully  comprehend- 
ing the  law  to  govern  them,  the  Jury  asks 
for  information  upon  that  question,  and  it  is 
the  duty  of  the  court  to  answer  the  inquiry 
In  such  manner  as  will  enable  them  to  intelll- 
gaitly  determine  the  matters  submitted  to 
their  arbitrament 

We  find  no  error  in  the  Judgment,  and  the 
same  will  be  affirmed. 


GULP,  C.  &  a.  F.  RY.  00.  v.  8TATB.» 

(Conrt  of  Civil  Appeals  of  Texas.    March  7, 
1903.) 

CARRIERS  —  FRmOHT  RATB8  —  BSTABUSH- 
MBNT— RAILROAD  COMMISSION— CHARACTER 
OP  SHIPMENT— INTRASTATE  TRANSPORTA- 
TION. 

1.  Com  was  shipped  from  Hudson,  S.  D.,  to 
Tezarkana,  Tex.,  with  the  privilege  of  inspec- 
tion and  transfer  at  Kansas  City,  under  a 
through,  prepaid  bill  of  ladine.  On  arrival  at 
Kansas  City  tbe  corn  was  nnloaded  and  placed 
in  elevators  for  sacking  and  cleaning,  and  trans- 
ferred to  other  cars  and  shipped  to  Tezarkana. 
The  corn  was  sold  to  the  H.  Co.  at  Kansas  City 
for  delivery  in  Tezarkana,  and  was  by  them 
sold  to  the  ultimate  consignees  at  G.,  Tez.  On 
the  arrival  of  the  com  at  Tezarkana  the  agent 
of  the  H.  Co.  at  that  place  transshipped  the 
com  in  the  same  cars,  under  a  new  b!u  of  lad- 
ing, to  the  purchasers,  at  6.    There  was  no  evi- 


*ReheaTlni  denied  April  4,  180S,  and  writ  of  error 
granted  by  Supreme  Court. 
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dtBce  that  the  stoppage  In  Kansas  City  was 
colorable,  merely,  or  that  the  transshipment  at 
Texarkana  was  a  mere  pretext  to  avoid  the 
operation  of  the  interstate  commerce  law,  and  to 
obtain  a  lower  freight  rate  to  G.  •&«'<{>  that 
the  interstate  shipment  terminated  at  Texar- 
kana, and  that  the  fnrther  shipment  to  G.  was 
intrastate  business,  for  which  defendant  was 
only  entitled  to  charge  the  rate  fixed  by  the 
Texas   Railroad   Commission. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; Irby  Dunklin,  Judge. 

Action  by  the  state  of  Texas  against  the 
Gulf,  Colorado  &  Santa  P6  RaUway  Compa- 
ny. From  a  Judgment  In  favor  of  plaintlflT. 
defendant  appeals.    Affirmed. 

J.  W.  Terry  and  Cowan,  Bumey  &  Lee, 
for  appellant  O.  K.  Bell,  Atty.  Gen.,  for  the 
State. 

CONNER,  C.  J.  This  suit  was  duly  Insti- 
tuted by  the  state  of  Texas,  acting  by  her  At- 
torney General,  to  recover  a  penalty  for  an 
alleged  violation  of  article  4573,  Rev.  St.,  in 
that  appellant  demanded  and  received  a 
greater  sum  for  freight  than  allowable  under 
the  rate  fixed  by  the  Railroad  Commission 
of  Texas  upon  a  shipment  of  com  by  the 
Samuel  Hardin  Grain  Company  from  Tex- 
arkana, Tex,  to  Goldthwaite,  Tex.  The  trial 
was  before  the  court  without  a  Jury,  and  re- 
sulted in  a  Judgment  in  favor  of  the  state. 
The  facts  as  found  by  the  trial  conrt  seem  to 
be  practically  undisputed;  the  same  not  hav- 
ing been  challenged,  save  in  a  single  partic- 
ular, as  to  which,  however,  we  think  the  evi- 
dence is  sufficient  to  support  the  finding,  and 
which  therefore  need  not  be  further  noticed. 
The  trial  court's  condusions  of  fact  are  as 
follows: 

"(1)  The  Railroad  Commission  of  Texas, 
after  due  notice  of  the  time  and  place  where 
the  rates  would  be  fixed  by  it,  fixed  and  es- 
tablished the  rates  which  might  be  charged 
by  a  railroad,  or  by  two  or  more  lines  of  rail- 
road, whether  under  the  same  management 
and  control,  or  not,  for  the  transpOTtation  of 
corn  between  points  within  the  state  of 
Texas,  in  car-load  lots,  at  12Vi  cents  per  one 
hundred  pounds  for  a  distance  of  over  165 
miles,  which  rate  became  effective  on  March 
10,  1899,  and  remained  effective  until  the 
present  time,  of  which  action  the  defendant 
and  the  Texas  &  Pacific  Railroad  Company 
received  legal  notice  before  the  rates  pre- 
scribed became  effective. 

"(2)  The  distance  from  Taxarkana,  Texas, 
to  Goldthwaite,  Texas,  over  the  Texas  & 
Pacific  Railway  to  Ft.  Wortli,  and  from  Ft 
"Worth  over  the  G.,  C.  &  S.  F.  Ry.  to  Gold- 
thwaite, Texas,  is  more  than  165  miles. 

"(8)  The  Texas  &  Pacific  Railway  Com- 
pany owns  and  operates  a  railroad  from 
Texarkana,  Texas,  to  Ft  Worth,  Texas,  andl 
the  defendant  from  Ft  Worth,  Texas,  to 
Goldthwaite.  Texas,  and  each  of  these  points 
and  all  intermediate  points  on  each  of  said 
roads  are  entirely  within  the  state  of  Texas. 

"(4)  The  Texas  &  Pacific  Railway   Com- 


pany executed  a  bill  of  lading,  dated  Tex- 
arkana, Texas,  January  13,  1902,  which  bill 
of  lading  purported  to  acknowledge  the  re- 
ceipt from  the  Samuel  Hardin  Grain  Com- 
pany, at  Texarkana,  Texas,  of  one  car  of 
sacked  com,  same  being  car  3845,  P.  &  G., 
and  which  bill  of  lading  purported  to  show 
that  the  said  com  was  consigned  to  shiiH 
per's  order,  notify  Saylor  &  Burnett  Gold- 
thwaite, Texas. 

"(5)  Said  car  load  of  com  was  transported 
by  the  Texas  &  Pacific  Railway  Company  to 
Ft.  Worth,  and  there  delivered  to  the  de- 
fendant, and  was  by  it  received  and  trans- 
ported to  Goldthwaite,  Texas^  where  it  arrived 
on  the  17th  day  of  January,  1902;  and  Say- 
lor &  Burnett,  who  were  acting  for  Samuel  • 
Hardin  Grain  Company,  tendered  to  the  de- 
fendant's agent  at  Goldthwaite  182.50  in  pay- 
ment of  the  freight  charges  thereon.  The 
said  agent  declined  to  accept  said  amount  of 
$82.50  In  payment  of  said  charges,  and  de- 
manded 1165  for  the  transportation  of  said 
car  load  of  corn  from  Texarkana,  Texas,  to 
Goldthwaite,  Texas. 

"(6)  The  agent  of  the  defendant  at  Gold- 
thwaite, Texas,  charged,  collected,  demand- 
ed, and  received  from  Samuel  Hardin  Ondn 
Company  |165  for  the  transportation  of  said 
car  load  of  66,000  pounds  of  corn  from  Tex- 
arkana, Texas,  to  Goldthwaite,  Texas.  In 
so  charging,  collecting,  demanding,  and  re- 
ceiving said  $166  the  said  agent  of  the  de- 
fendant was  acting  under  instructions  from 
the  executive  officers  and  attorneys  of  the  de- 
fendant company,  who  believed  and  advised 
that  said  shipment  was  Interstate  commerce, 
and  his  action  In  so  doing  was  subsequently 
ratified  by  the  defendant 

"(7)  The  Samuel  Hardin  Grain  Company 
made  complaint  to  the  Railroad  Commission 
of  Texas  of  the  action  of  the  defendant  in 
charging  more  than  12%  cents  per  hundred 
pounds  for  transporting  said  com,  where- 
upon the  Railroad  Commission  investigated 
such  complaint,  and  ordered  tliis  suit  to  be 
histituted,  in  accordance  with  the  provisioiu 
of  article  4568  of  the  Revised  Statutes  of 
Texas. 

"(8)  On  December  23,  1901,  the  Samuel 
Hardin  Grain  Company,  at  Kansas  City,  Mo., 
offered  to  sell  Saylor  &  Burnett,  at  Gold- 
thwaite, Texas,  Na  2  mixed  com  at  86^ 
cents  per  bushel  for  delivery  on  railway 
track  at  Goldthwaite,  and  this  offer  was  ac- 
cepted for  two  car  loads  of  com.  This  <^er 
and  acceptance  was  by  telegraphic  communi- 
cation between  the  parties  at  their  respective 
places  of  business.  The  Hardin  Grain  Com- 
pany did  not  at  that  time  have  the  com,  but 
on  December  24,  1901,  to  fill  the  order,  it 
contracted  with  the  Harroun  Commission 
Company,  at  Kansas  City,  for  the  purchase 
of  two  66,000-pounds  cars  of  No.  2  mixed 
com  at  75^  cents  per  bushel,  to  be  delivered 
at  Texarkana,  Texas,  to  the  Hardin  Grain 
Company.  Previously  to  this  the  Harronu 
Commission  Company  had  contracted  tor  tiie 
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pnrcbase  of  two  cars  of  com  to  be  delivered 
to  It  at  Tezarkana,  Texas,  and  with  these 
two  can  It  expected  to,  and  did,  fill  the  or- 
der of  the  Hardin  Grain  Company.  These 
cars  had  originated  at  Hudson,  S.  D.  The 
receiving  carrier  at  Hudson  was  the  Chicago, 
Milwaukee  &  St  Paul  Railway  Company, 
who  Issued  bills  of  lading  limiting  Its  liabil- 
ity to  losses  occurring  on  Its  road,  with  a  like 
limitation  of  liability  of  all  other  carriers 
who  should  handle  said  com  in  transit  to  its 
destination.  By  the  terms  of  said  bills  of 
lading  the  com  was  consigned  to  'Forrester 
BroB.,  Texarkana,  Texas,'  and  shipment 
made  In  cars  of  C,  M.  &  St.  P.  By.  Co.,  care 
of  Kansas  City  Southern  Railway  at  Kan- 
sas City,  Mo.,  with  the  privilege  to  stop  the 
com  at  Kansas  City  for  Inspection  and  trans- 
fer. The  com  reached  Kansas  City  on  De- 
cember 17,  1901,  was  there  unloaded,  sacked, 
and  transferred  to  the  Kansas  City  Southern 
Railway  Company,  who  on  December  31, 
1901,  Issued  bills  of  lading  reciting  that  the 
com  was  loaded  in  cars  No.  3,845,  P.  O.,  and 
No.  4,189,  P.  O.;  that  same  was  received  of 
Forrester  Bros.,  and  consigned  as  follows, 
'Shipper's  order,  notify  Harroim  Commission 
Company,  Tezarkana,  Texas,"  and  reciting 
farther  that  freight,  14  cents  per  hundred 
lb.,  was  prepaid;  and  one  of  these  cars,  to 
wit.  car  No.  3,845,  P.  G.,  Is  the  car  In  con- 
troversy In  this  suit 

"(9)  The  Harroun  Commission  Company 
paid  no  freight  on  the  com  from  Hudson,  8. 
D..  to  Texarkana,  Texas,  as  it  had  purchased 
it  to  be  delivered  at  Texarkana. 

"(10)  The  freight  on  the  com  from  Hudson 
to  Texarkana  was  as  follows,  18  cents  per 
100  lb.  from  Hudson  to  Kansas  City,  and  14 
cents  from  Kansas  City  to  Texarkana,  all  of 
which  was  paid  by  the  vendors  of  Harroun 
Commission  Company.  The  minimum  Inter- 
state rate  from  Hudson,  South  Dakota,  to 
Goldthwaite,  Texas,  was  46  cents  per  100  lb., 
which  would  have  been  apportioned  as  fol- 
lows: 18  cents  from  Hudson  to  Kansas  City, 
and  28  cents  from  Kansas  City  to  Gold- 
thwaite, Texas.  The  Q.,  O.  &  8.  F.  By.  Co., 
the  T.  &  P.  By.  Co.,  and  the  Kansas  City 
Southern  Railway  Company,  together  with 
other  connecting  lines  from  Kansas  City, 
Mo.,  to  Goldthwaite,  Texas,  had  established 
a  Joint  tariff  of  35  cents  per  100  lb.  -on  ship- 
ments from  Kansas  City  to  Goldthwaite  via 
Texarkana,  and  originating  In  Kansas  City, 
bad  agreed  on  a  division  of  that  rate  between 
them,  and  had  filed  tariffs  establishing  such 
rate  with  the  Interstate  Commerce  Commis- 
sion, and  by  such  steps  had  brought  Itself 
within  the  provisions  of  the  Interstate  com- 
merce laws. 

"(11)  The  Hardin  Grain  Company's  offi- 
cers sept  themselves  informed  of  Interstate 
commission  freight  rates  and  of  the  state 
commission  rates,  and  the  reason  why  they 
contracted  for  the  com  to  be  delivered  to 
them  at  Texarkana  was  because  they  conid 
fill  their  contract  with  Saylor  &  Burnett  at 


Goldthwaite  at  about  m  cents  per  bushel 
cheaper  than  they  could  If  they  had  bought 
the  com  for  delivery  to  them  at  Kansas  City, 
and  had  Sblpiied  from  Kansas  City  to  Gold- 
thwaite. 

"(12)  At  the  time  of  the  purchase  contract 
between  the  Hardin  Grain  Company  and  the 
Harroun  Commission  Company,  Hardin,  the 
manager  of  the  former  company,  intended 
that  the  com  to  be  thereby  acquired  should 
go  to  Saylor  &  Burnett,  and  should  be  ship- 
ped to  Goldthwaite  from  Texarkana  as  soon 
as  practicable;  and  on  December  26,  1901, 
two  days  after  this  contract  for  purchase  had 
been  made,  Hardin  was  Informed  that  the 
com  with  which  Harroun  Commission  Com- 
pany expected  to  fill  his  order  would  be  sack- 
ed in  Kansas  City,  and  be  shipped  out  of 
Kansas  City  to  Texarkana,  but  at  the  time 
of  making  the  contract  he  did  not  know  from 
whence  the  com  would  come. 

"(13)  On  December  31,  1001,  the  date  of 
shipment  from  Kansas  City  to  Texarkana, 
Harroun  CSommlsston  Company  Informed  the 
Hardin  Grain  Company  that  the  com  to  flU 
the  latter  order  had  been  loaded  to  start  to 
Texarkana,  and  requested  instruction  as  to 
how  the  com  should  be  shipped  from  Tex- 
arkana, for  the  guidance  of  F.  L.  Adklns, 
their  agent  at  that  place,  who  would  attend 
to  such  reshipplng  for  the  Hardin  Grain 
Company,  as  per  former  understanding. 
Thereupon,  and  in  compliance  with  such  re- 
quest, blank  bills  of  lading  were  made  out 
by  the  Hardin  Grain  Company  in  Kansas 
City,  and  furnished  to  the  Harroun  Commis- 
sion Company,  to  be  forwarded  to  F.  L.  Ad- 
klns. These  bills  of  lading  were  to  be  ex- 
ecuted by  the  Texas  &  Pacific  Railway  (Com- 
pany and  F.  L.  Adklns,  as  agent  for  the 
Hardin  Grain  Company,  and  were  for  ship- 
ment of  the  com  to  Goldthwaite,  Texas,  con- 
signed to  'Shipper's  order,  notify,'  etc.,  giv- 
ing the  numbers  and  initials  of  cars,  which 
Information  had  been  furnished  by  the  Har- 
roun Commission  CSompany;  and  on  Janu- 
ary 14,  1902,  the  reshipment  having  been 
made  as  per  Instractions,  the  bills  of  lading, 
duly  executed  by  the  Texas  &  Pacific  Rail- 
way Company,  were  by  Harroun  delivered 
to  Hardin  Grain  Company,  who  thereupon 
paid  the  Harroun  Commission  Company  $1,- 
779.64,  the  purchase  price  previously  agreed 
upon  for  the  corn,  and  the  receipt  of  said 
blank  bUls  of  lading  by  the  Harroun  Com- 
mission Company  was  the  first  Information 
had  by  that  company  of  the  Intended  final 
destination  and  disposition  of  the  corn. 

"(14)  Neither  Hardin  Grain  (Company  nor 
Harroun  Commission  Company  had  uny  store 
or  warehouse  at  Texarkana,  but  under  the 
agreement  between  the  two  companies  (Har- 
din and  Harroun),  one  F.  L.  Adklns,  who 
was  the  agent  of  the  Harroun  (Commission 
Company,  and  stationed  at  Texarkana,  re- 
shlpped  the  com  at  Texarkana  for  the  Har- 
din Grain  Company.  That  shipment  was  to 
Goldthwaite,  Texas,  over  the  Texas  &  Pa- 
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ciflc  Railway  Company  and  the  O.,  O,  ft  S. 
F.  Ry.  C!o.,  by  bill  of  lading  reciting  Its  re- 
ceipt from  Hardin  Grain  Company,  and  con- 
signed to  'shipper's  order,  notify  Saylor  & 
Burnett,  Goldthwalte,  Tezaa/  and  was  trans- 
ferred, under  original  seals,  and  wltbont 
breaking  packages,  to  the  Texas  &  Pacific 
Railway  Company,  after  having  remained  at 
Tezarkana  five  days.  The  only  thing  done 
by  F.  L.  Adklns  was  to  surrender  the  Kan- 
sas City  Southern  bill  of  lading,  bare  the 
cars  set  over  on  tbe  T.  &  F.  Ry.,  and  take 
a  bill  of  lading  from  the  latter  company. 
The  com  reached  Texarkana  January  7,  1902, 
and  was  shipped  out  from  Texarkana  Janu- 
ary 13,  1902.  Tbe  defendant  was  not  a  party 
to  the  bill  of  lading  executed  at  Texarkana. 

"(15)  On  December  31,  1901,  Hardin  Grain 
Company  mailed  to  Saylor  &  Burnett  an  In- 
voice of  the  com,  in  the  form  of  an  account, 
stating  the  car  nxmibers  and  Initial,  the 
amount  of  com,  and  price  to  be  paid  by  Say- 
lor &  Burnett." 

The  assignments  of  error  iM'esent,  in  sub- 
stance, the  single  question  of  whether  the 
trial  court  properly  held  that  the  shipment  or 
commerce  in  question  was  Intrastate,  rather 
than  interstate,  as  Is  contended  In  behalf  of 
appellant.  If  tbe  shipment  can  be  properly 
denominated  local  or  intrastate,  then  it  is  ad- 
mitted that  the  Judgment  must  be  affirmed. 
If  otherwise,  then  it  Is  as  frankly  admitted, 
as  it  must  be,  that  tbe  Texas  ralbroad  com- 
mission law  and  regulations  have  no  appli- 
cation, and  that  the  Judgment  should  be  re- 
versed, and  here  rendered  for  appellant 
Gibbons  V.  Ogden,  9  Wheat  1,  «  L.  Ed.  23; 
Hardy  v.  A.,  T.  &  S.  F.  Ry.  Co.,  82  Kan. 
698,  5  Pac.  6;  Houston  Mav.  Co.  v.  Ins.  Co., 
89  Tex.  1,  82  S.  W.  889,  30  L.  B.  A.  718,  69 
Am.  St  Rep.  17;  Fielder  y.  M.,  K.  &  T.  Ry. 
Co.  (Tex.  Sup.)  46  S.  W.  633.  We  have 
found  no  case  that,  as  seems  to  us,  presents 
the  precise  state  of  facts;  and  the  difficult^ 
we  have  had  in  tbe  solution  of  the  question 
presented  has  been  in  the  construction  of  the 
facts,  rather  than  In  the  consideration  of  the 
numerous  cases  which  have  been  considered, 
but  which.  In  the  Interest  of  brevity,  we  will 
not  undertake  to  distinguish.  We  have, 
however,  finally  concluded  that  we  cannot 
disturb  the  trial  court's  conclusion. 

That  the  transportation  of  the  two  cars  of 
corn  from  Texarkana,  Tex.,  to  Goldtbwaite, 
Tex.,  to  which,  at  the  Instance  of  the  Rail- 
road Commission  of  Texas,  the  Attorney  Gen- 
eral has  sought  by  this  suit  to  have  the 
freight  rate  fixed  by  that  commission  ap- 
plied, comes  literally  within  the  terms  of  the 
Texas  commission  statutes,  which  undertake 
to  regulate  transportation  "between  points 
within  this  state,"  cannot  be  denied;  but  the 
Insistence  on  tbe  part  of  appellant  is  that 
said  transportation  was  but  a  part  of  a  more 
extended  and  continuous  shipment  from 
South  Dakota  or  Kansas  City,  Mo.,  to  Gold- 
tbwaite, Tex.,  and  therefore  an  interstate 
shipment  subject  alone  to  the  through  freight 


rate  agreed  upon  and  filed  with  the  Inter- 
state  Commerce  Commission  by  the  several 
carriers  Interested. 

It  is  undisputed  that  the  grain  In  question 
was  originally  shipped  from  Hudson,  S.  D., 
to  Texarkana,  Tex.  When  this  shipment  be- 
gan in  South  Dakota,  the  subject-matter  of 
the  shipment  became  an  article  of  commerce 
between  the  states  of  South  Dakota  and 
Texas;  and  this  Interstate  character  contin- 
ued until  its  arrival  at  Texarkana,  but  no 
longer,  as  we  think  must  be  conceded,  un- 
less it  can  be  said  that  the  stoppage  in  tran- 
situ at  Kansas  City,  or  the  fact  of  a  change 
in  ownership  at  that  point  is  of  controlling 
effect  to  the  contrary.  The  findings  and  evi- 
dence show  that  the  com  constituting  tbe 
subject-matter  of  the  shipment  in  question 
had  arrived,  and  had  been  purchased  and 
placed  in  the  elevators  of  the  Harroun  Com- 
mlsBlon  Company  at  Kansas  City,  for  the 
purpose  of  cleaning  and  sacking,  before  tbe 
contract  of  the  Hardin  Grain  Company  to 
purchase  it  It  is  not  shown  or  contended 
that  a  shipment  with  stop-over  privileges  for 
such  purpose  is  a  regulation  in  contravention 
of  the  acts  of  Congress  or  of  rules  of  the 
Interstate  Commerce  Commission,  or  that 
such  stipulation  is  unreasonable,  or  that  it 
ipso  facto  changes  the  character  of  the  orig- 
inal shipment  Such  stoppage  In  transitu  is 
not  shown  to  be  colorable,  and,  if  not  seems 
to  be  an  aid  to,  and  in  the  interest  of,  the 
commerce  of  the  country,  rather  than  the 
contrary,  In  that  at  convenient  centers,  where 
facilities  therefor  have  been  prepared,  large 
quantities  of  the  subjects  of  commerce  may 
be  concentrated  or  condensed,  and  Its  fur- 
ther transportation  largely  facilitated,  as  is 
the  constant  practice  In  the  case  of  cotton  in 
our  own  state;  and  we  luiow  of  no  case  in 
which  it  has  been  held  that  a  stoppage  of 
such  character,  and  with  such  temporary 
purpose,  destroys  or  alters  the  status  of  tbe 
commodity  as  fixed  by  the  original  shipment 
The  case  of  Waggoner  v.  Whaley,  BO  S.  W. 
153,  by  this  coiut,  may  be  referred  to  as 
tending  to  so  show.  The  cattle  constituting 
the  shipment  In  that  case  were  driven  from 
Oklahoma  Territory  to  Waggoner,  Tek.,  and 
there  shipped  under  a  contract  fixing  Chi- 
cago, IlL,  as  final  destination,  but  with  pro- 
vision for  stoppage  in  transit  at  Bowie,  Tex^ 
for  purpose  of  feeding.  From  an  examina- 
tion of  that  case,  however,  it  will  appear  that 
Chicago  was  not  the  definitely  fixed  ;dace  or 
ultimate  destination  at  the  time  of  the  in- 
ception of  the  transit  at  Waggon«.  The 
freight  had  been  paid  to  Bowie  only.  No 
definite  time  of  stoppage  had  been  fixed,  and, 
when  finally  again  started  on  their  Journey, 
new  shipping  contracts  were  made,  and  some 
of  the  cattie  were  shlpi)ed  to  Chicago,  some 
to  Kansas  City,  and  some  to  New  Orleans 
for  export;  the  owner  testifying  In  relation 
to  the  original  contracts  of  shipment  that  "I 
always  had  the  right  t^nd  exercised  It  to 
ship  the  cattle  out  from  Bowie  to  any  other 
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place,  or  to  aeU  them  to  other  partiea,  to  be 
transported  from  Bowie  In  any  manner  or  to 
any  place  that  they  might  choose,  or  to  do 
anything  else  with  them  that  might  be  de- 
sired." The  appellants  In  that  case  had  ez- 
clusive  control  and  management  of  the  cat- 
tle while  at  Bowie,  and  we  held  that  the 
purpose  of  the  original  carriage  contracts  evi- 
dently was  to  enable  the  appellants  in  that 
case  to  fatten  the  cattle  at  their  pens  at 
Bowie,  and  have  them  carried  to  market 
without  the  expense  of  the  local  freight 
charge  from  Waggoner  to  Bowie;  and,  so 
concluding,  we  held,  in  effect,  that  the  transit 
of  the  cattle,  as  shown  on  the  face  of  the 
original  contracts,  had  been  so  Interrupted  as 
that  such  cattle  had  acquired  a  situs  within 
the  state  of  Texas,  within  the  meaning  of 
onr  laws  on  the  subject  of  taxation. 

In  the  case  before  us  now,  however,  no 
finding  requires  the  conclusion  that  at  the 
time  of  the  original  shipment  in  South  Da- 
kota any  place  other  than  Texarkana  was 
intended  as  the  final  destination.  As  stated, 
the  freight  was  prepaid  to  that  place,  and, 
after  cleaning  and  sacking,  the  corn  was 
continued  on  its  Journey  to  Texarkana,  con- 
signed to  the  order  of  the  original  shipper, 
and  over  the  railway  in  care  of  which  It  bad 
been  first  shipped.  We  hence  conclude  that 
the  character  of  the  original  shipment  was 
act  altered  by  the  mere  stoppage  In  Kansas 
City.  If  not,  we  fail  to  see  why  such  effect 
should  be  given  the  several  sales  or  contracts 
of  sales  shown.  The  Harroun  Commission 
Company  bad  purchased  or  contracted  for 
the  com  to  be  delivered  at  Texarkana  some 
time  prior  to  the  later  contracts  of  sale, 
and,  to  fill  Its  order  therefor,  the  Hardin 
Grain  Company  contracted  for  Texarkana 
delivery;  not  knowing  at  the  time  but  that 
the  required  corn  was  then  there  situated. 
These  transactions  are  not  impugned  by  the 
findings  as  having  been  done  in  bad  faith, 
or  with  a  purpose  to  thereby  avoid  the  effect 
of  the  interstate  commerce  law.  It  is  true 
that  the  court  finds  that  the  Hardin  Grain 
Company  bought  with  delivery  at  Texarkana, 
because  thereby  they  could  procure  com  with 
which  to  fill  their  order  for  about  1%  cents 
per  bushel  less  than  had  the  com  been  pur- 
chased with  delivery  at  Kansas  City,  and 
that  this  difference  in  price  evidently  could 
-lesnlt  only  by  an  application  of  the  freight 
rates  of  the  Texas  Railroad  Commission  from 
Texarkana  to  Goldthwaite,  instead  of  the 
Interstate  commerce  rate  between  the  same 
points.  But  we  cannot  think  that  these  facts 
require  the  conclusion  that  the  purchase  by 
the  ■  Hardin  Grain  Company,  with  delivery 
at  Texarkana,  was  a  mere  pretext  to  avoid 
the  operation  of  the  interstate  commerce  law. 
It  seems,  under  the  circumstances,  rather  to 
bare  been  an  advantage  taken  of  an  existing 
condition.  The  commission  company  had 
corn  to  be  delivered  at  Texarkana.  The  Har- 
din Grain  Company  desired  com,  which.  If 
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delivered  at  that  point,  would  enable  them  to 
fill  the  order  of  Saylor  &  Burnett  at  less  cost 
than  if  the  com  bad  been  purchased  and  de- 
livered in  Kansas  City.  And  while  the  well- 
establlsbed  doctrine  of  exclusive  control  of 
Congress  over  interstate  commerce  may  be 
important,  yet  freedom  of  contract  in  rela- 
tion to  the  subject-matter  of  such  commerce 
is  likewise  of  vital  importance;  and  such  con- 
tracts, when  made,  that  In  no  wise  are  for- 
bidden by  law,  and  that  are  not  found  to  be 
designed  with  a  view  of  avoiding  the  legiti- 
mate exercise  of  the  )?ower  of  Congress  over 
the  subjects  of  Interstate  commerce,  should  be 
upheld.  The  Hardin  Grain  Company  acquire 
ed  no  title  or  fixed  right  In  the  grain  in  ques- 
tion until  its  deUvery  at  Texarkana.  It  was 
evidently  not  so  intended  in  advance  of  de- 
livery, as  held  in  the  case  of  Irvln  v.  Ed- 
wards (Tex.  Sup.)  47  8.  W.  719,  nor  was 
there  an  examination  and  acceptance  of  the  ' 
com  in  Kansas  City,  so  as  to  there  pass  title 
to  the  Hardin  Grain  Company,  within  the 
principle  decided  in  Maud  v.  Copplnger  (Tex. 
Civ.  App.)  56  S.  W.  127.  Until  actual  de- 
livery by  the  Harroun  Commission  Compa- 
ny at  Texarkana,  its  mere  contract  to  sell 
to  the  Hardin  Grain  Company  could  lawful- 
ly have  been  complied  with  by  a  seasonable 
delivery  at  Texarkana  of  any  other  com  of 
like  grade,  quality,  and  quantity.  But  when 
delivered  as  was  done,  not  only  the  title,  but 
also  the  actual  possession,  passed  to  the  Har- 
din Grain  Company.  The  commission  com- 
pany then  lost  all  further  control.  The  car- 
rier from  Kansas  City  had  then  entirely  ful- 
filled its  contract  of  carriage;  not  being  re- 
quired by  any  law  or  shipping  contract  to 
deliver  to  a  connecting  carrier,  as  in  the  case 
of  the  Houston  Nav.  Co.  v.  Ins.  Co.,  89  Tex. 
1,  32  8.  W.  889,  30  L.  E.  A.  713,  69  Am.  St 
Rep,  17.  After  delivery  to  the  Hardin  Grain 
Company  at  Texarkana,  the  com  was  in  pot- 
session  and  control  of  no  other  person  or 
carrier  in  any  capacity  until  that  company 
entered  into  an  absolutely  necessary  new  con- 
tract for  further  transportation.  When  so 
delivered,  the  Interstate  character  of  the  com- 
modity ceased,  and  the  corn  then  became  in 
all  essential  particulars  incorporated  In  the 
mass  of  property  in  this  state,  and  the  new 
shipment,  which  was  some  five  days  after 
the  delivery  at  Texarkana,  was  substantially 
a  new  one. 

In  the  case  of  Brown  v.  Houston,  114  U.  8. 
622,  0  Sup.  Ct  1091,  29  L.  Ed.  257,  coal  was 
sent  by  the  owners  In  Pennsylvania  to  their 
agent  in  New  Orleans  to  be  there  sold  for 
their  account  Upon  its  arrival,  taxes  were 
assessed  against  the  coal  while  contained 
In  barges  upon  which  it  had  been  originally 
shipped,  and  before  disposition,  and  the  col- 
lection was  resisted  upon  the  ground  that 
the  coal  in  question  had  not  lost  its  charac- 
ter as  an  interstate  commerce  commodity; 
but  it  was  held  that  upon  Its  arrival  in  New 
Orleans  it  became  a  part  of  the  general  mass 
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of  l;>ropcrt7  of  the  atate  of  Lonislana,  and  ■ 
this  without  reference  to  the  fact  that  the 
coal  at  the  time  of  the  taxation  had  not  been 
changed  from  the  form  in  which  It  had  been 
originally  shipped,  and  the  further  fact  that 
some  of  it  had  been  sold  for  export.  So, 
here,  we  do  not  think  that  the  fact  that  no 
change  was  made  at  Texarkana  of  the  grain 
in  question  from  the  cars  in  which  it  was 
originally  shipped  Is  decisive  in  favor  of  ap- 
pellant's contention.  When  delivered  at  Tex- 
arkana the  Interstate  commerce  transit  wag 
ended,  and  it  la  immaterial,  it  seems  to  us, 
whether  the  com  was  then  stored  in  ele- 
vators, and  thereafterwards  sold  In  Texar- 
kana, or,  as  was  done,  shipped  to  Gold- 
thwaite  to  complete  the  contract  of  sale  made 
by  the  Hardin  Grain  Cktmpany  with  Saylor 
&  Burnett. 

The  foregoing  view  also  harmonizes  with 
'the  view  of  this  court  in  the  unreported  case 
of  The  Southern  Kansas  Railway  Company 
of  Texas  V.  Stump  &  Weaver,  appealed  from 
Roberts  county,  and  decided  March  6,  1897. 
That  was  a  case  in  which  Stump  &  Weaver, 
at  Miami,  ordered  of  John  Hnggart,  at  Pan- 
handle City,  a  certain  car  of  .coal  for  de- 
livery at  Miami;  both  these  points  being  sit- 
uated in  Texas.  To  fill  this  order,  Haggart 
purchased  the  coal  in  the  state  of  Colorado, 
and  caused  it  to  be  shipped  to  Panhandle 
City,  where  it  was  unloaded,  reloaded  by 
Haggart  upon  other  cars,  and  reshipped  to 
Miami.  This  court  held  that  the  interstate 
shipment  ended  at  Panhandle  City,  that  the 
shipment  from  that  point  to  Miami  was  an 
intrastate  shipment,  and  that  the  rates  of 
the  Texas  Railroad  Commission  applied  there- 
to, rather  than  those  of  the  Interstate  Com- 
merce Commission.  The  case  of  State  v. 
Southern  Kansas  Railway  Company  of  Tex- 
as (Tex.  Civ.  App.)  49  S.  W.  253,  based  up- 
on a  very  similar  state  of  facts,  may  suem, 
as  is  urged,  to  conflict  therewith.  The  cases, 
however,  are  apparently  distinguishable,  at 
least  as  appears  to  some  of  us,  in  that  in  the 
case  by  the  Court  of  Civil  Appeals  of  the 
Third  District,  last  above  referred  to,  it  was 
expressly  found,  in  effect,  that,  at  the  time 
of  the  order  by  Stump  &  Weaver,  they,  as 
well  as  Haggart,  contemplated  that  the  coal 
would  be  purchased  in  Colorado,  and  that  the 
shipment  was  made  to  take  the  form  it  did 
with  a  view  to  thereby  evade  the  operation 
of  the  Interstate  commerce  rate  of  freight 
from  Panhandle  City  to  Miami,  which  was 
greater  than  the  Texas  rate.  No  such  state 
of  facts  was  found  in  the  case  by  this  court 
referred  to. 

It  is  insisted,  however,  that  the  purpose 
or  Intent  of  the  parties  is  irrelevant  and 
immaterial.  It  may  be  and  is  doubtless  so, 
when  such  purpose  does  not  enter  into  the 
question  of  fact  involved.  But  when  neces- 
sary to  determine  the  character  of  the  ship- 
ment, or  the  status  of  the  property  as  inter- 
state commerce  or  otherwise,  it  may  un- 
doubtedly be  considered.    The  purpose  of  the 


shipper,  as  an  element  of  the  fact  to  be 
found,  was  ascertained  and  given  effect  not 
only  In  the  cases  of  Waggoner  v.  Whaley  and 
State  V.  Gulf,  0.  &  8.  F.  Ry.  Co.  (Tex.  Civ. 
App.)  44  S.  W.  542,  but  also  In  Cutting  v. 
Florida  Ry.  &  Nav.  Co.  (C.  C.)  46  Fed.  641, 
as  may  be  seen  from  an  examination  of  those 
eases.  See,  also,  section  7,  Interstate  Com- 
merce Act  (page  3159,  8  U.  8.  Comp.  St. 
1901). 

While  perhaps  at  the  risk  of  being  consid- 
ered prolix,  we  will  add,  In  view  of  the  Im- 
portance of  the  question  under  consideration, 
that  whether  or  not  the  transportation  be- 
tween the  Texas  points  was  a  constituent 
of  a  continuous  shipment  of  interstate  com- 
merce does  not  necessarily  depend  upon  the 
fact  that  the  com  was  imported  from  South 
Dakota  or  Kansas  City  to  Texarkana,  Tex., 
immediately  preceding  its  transportation  to 
Ooldthwalte,  Tex.,  nor  upon  the  fact  that  it 
was  carried  to  the  last-named  place  in  the 
same  cars  in  which  it  had  been  carried  from 
Kansas  City,  but  rather  upon  the  character 
of  the  transaction  between  the  Samuel  Har- 
din Grain  Company  and  Saylor  &  Burnett, 
in  pursuance  of  which  the  com  was  carried 
from  Texarkana  to  Goldthwalte,  or,  in  other 
words,  whether  the  Samuel  Hardin  Grain 
Company,  In  selling  and  shipping  the  com 
for  delivery  to  Saylor  &  Burnett,  were  en- 
gaged In  state  or  Interstate  commerce.  That 
the  transaction  between  the  Samuel  Hardin 
Grain  Company  and  the  Harroun  Commis- 
sion Company,  In  pursuance  of  which  the 
com  was  forwarded  from  Kansas  City  to 
Texarkana,  and  there  delivered  by  the  lat- 
ter to  the  former,  was  one  of  interstate  com- 
merce, does  not  admit  of  controversy.  But 
because  the  Sainuel  Hardin  Grain  Company 
were  engaged  In  Interstate  commerce  in  buy- 
ing the  corn  does  not  prove  that  they  were 
also  engaged  In  Interstate  commerce  tn  sel- 
ling it.  Every  wholesale  dealer  in  Texas 
may  be  said  to  be  engaged  in  interstate  com- 
merce when  he  makes  purchases  In  pursu- 
ance of  which  goods  are  shipped  to  him  from 
other  states,  but  it  would  not  do  to  hold  that 
in  selling  and  reshipping  these  goods  to  his 
Texas  customers  he  Is  also  engaged  in  in- 
terstate commerce,  even  though  he  should 
reship  them  in  the  same  cars,  and  to  fill  or- 
ders accepted  prior  to  the  purchase  of  the 
goods.  The  purchase  from  the  nonresident 
owner,  and  the  through  shipment  in  pur- 
suance thereof,  constitute  Intei-state  com- 
merce; but  when  that  transaction  is  fully  ac- 
complished, and  the  resident  dealer  becomes 
the  owner  and  possessor  of  goods  situated,  in 
Texas— goods  which  have  thus  reached  the 
destination  given  them  by  the  seller  and 
shlppeiv-they  become  a  part  of  the  general 
property  of  the  state,  and,  if  sold  and  re- 
shipped  to  another  point  in  the  state,  sacli 
sale  and  shipment  constitute  commerce  with- 
in this  state,  and  not  Interstate  commerce. 
This  principle  was  applied  by  this  court  in 
deciding  the  case  of  Southern  Kansas  Rail- 
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way  Company  v.  Stump  &  Weaver,  before 
referred  to.  Aa  a  purchaser  and  Importer 
of  Colorado  coal,  Haggart  was  engaged  In  In- 
terstate commerce,  but  In  selling  and  reshlp- 
ping  It  to  Ills  Texas  customers  be  was  en- 
gaged in  state  commerce;  and  we  held  in 
that  case  that  the  nature  of  his  local  busi- 
ness was  not  changed  merely  because  when 
he  ordered  a  given  car  of  coal  from  Colorado 
he  intended  to  reload  and  reshlp  it  from  Pan- 
handle to  Miami  to  fill  an  order  already 
placed  with  him  by  Stump  &  Weaver,  who 
were  engaged  In  business  at  the  latter  place. 
We  see  no  reason  to  doubt  the  soundness  of 
that  decision,  and  the  only  question  of  diffi- 
culty is  whether  this  cjse  comes  within  the 
ruling  there  made.  The  Samuel  Hardin 
Grain  Company  had  no  office  or  place  of 
business  in  Texas,  and  may  thus  be  said  to 
t>e  in  a  position  different  from  that  of  Hag- 
gart; their  business  being,  as  testified  by 
the  manager,  "that  of  soliciting  orders  from 
Kansas,  Missouri,  Indian  Territory,  Texas, 
and  other  states,  and,  when  such  orders  are 
Iwere]  received,  to  buy  the  commodities  and 
fill  Buch  orders  as  quickly  as  possible,"  with 
their  office  in  Kansas  City.  But  it  matters 
not  what  their  general  course  of  business 
may  liave  been,  provided  In  this  instance 
they  were  engaged  in  commerce  within  this 
state;  and  we  have  finally  concluded  that 
they  were,  or  at  least  that  we  would  not  be 
warranted  in  disturbing  the  trial  court's 
finding  to  that  effect.  If  the  two  cars  of 
corn  had  reached  Texarkana,  the  ultimate 
destination  of  the  original  shipment,  and  had 
been  there  tlL-Jlvered  to  the  Harroun  Commis- 
sion Company  before  any  negotiations  took 
place  between  the  two  companies  at  Kansas 
City,  and  the  grain  company  had  then 
boogtat  and  reshipped  the  com  to  Gk>ld- 
ttawaite,  the  transaction  would  undoubtedly 
have  been  entirely  local.  Brown  y.  Houston, 
114  V.  a.,  5  Sup.  Ct.,  29  L.  Bd.,  supra.  But 
under  the  peculiar  facts  of  this  case,  shdnld 
not  the  com  be  treated  as  constructively  in 
Texarkana,  where  it  was  then  due,  as  its 
place  of  destination  under  the  then  pending 
shipment,  with  all  freight  charges  paid,  when 
the  negotiations  took  place  at  Kansas  City? 
We  incline  to  think  so.  Certain  It  Is  that  the 
parties  did  not  understand  or  Intend  that 
the  grain  company  should  acquire  any  title 
to  or  Iiave  anything  to  do  with  the  com  till 
it  was  delivered  to  them  in  Texas. 

The  court  found  against  the  contention— 
the  most  plausible  urged  by  appellant— tbat 
the  transactions  took  the  form  they  did  to 
disguise  a  real  Interstate  shipment  and  we 
feel  bound  to  respect  this  finding.  We  think, 
therefore,  the  case  is  not  to  be  distinguished 
in  principle  from  Ry.  Co.  v.  Stump  &  Weav- 
er, snpra,  which  we  think  was  correctly  de- 
cided, and  we  know  of  no  decision  of  our 
Supreme  Court  or  of  the  Supreme  Court  of 
the  United  States  in  conflict  with  it;  and 
the  judgment  will  be  accordingly  affirmed. 


ROUNTREB  t.   HATNES. 

(Court  of  Civil  Appeals  of  Texas.    March  28, 
1903.) 

TRESPASS     TO     TRY    TITLB— BOUNDARY     DIS- 
PUTES—VBRDICT— CERTAINTY— PRE- 
SUMPTIONS—COSTS. 

1.  Disputes  as  to  boundaries  may  be  deter- 
mined in  trespass  to  try  title. 

2.  In  the  absence  of  a  statement-  of  facts,  it 
will  be  presumed,  in  trespass  to  try  title,  that 
the  evidence  raised  no  question  but  that  of  the 
location  of  a  boundary  line,  and  that  the  ques- 
tion was  whether  such  boundary  was  an  old 
fence  row,  or  a  certain  other  line — the  court's 
charge  so  stating— and  that  the  lines  were  clear- 
ly defined  by  the  evidence. 

3.  In  trespass  to  try  title,  the  jury  having  re- 
turned a  general  verdict  for  defendant,  and  hav- 
ing been  instructed  to  return  such  a  verdict  if 
they  found  that  a  certain  line  was  the  true 
boundary  line,  the  charge  could  be  consulted  to 
render  the  verdict  certain. 

4.  In  the  absence  of  a  statement  of  facts,  it 
will  be  presumed,  in  trespass  to  try  title,  tjiat 
the_  description   of  the  boundary  line  between 

Jilaintiff's  and  defendant's  land,  as  f;iren  in  the 
udgment,  was  sustained  by  the  evidence. 

6.  Dispute  as  to  a  boundary  line  having  been 
the  only  Issue  in  a  trespass  to  try  title,  and 
that  issue  having  been  found  for  defendant, 
judgment  wag  properly  rendered  against  plain- 
tiff for  all  the  costs. 

Error  from  District  Court,  Franklin  Coun- 
ty; J.  M.  Talbot,  Judge. 

Trespass  to  try  title  by  W.  B.  Rountree 
against  H.  Q.  Haynes.  Judgment  for  de- 
fendant, and  plaintiff  brings  enor.  Affirm- 
ed. 

C.  S.  Tod,  S.  D.  Ooswlck,  and  Glass,  Bstls 
&  King,  for  plaintiff  in  error. 

FLY,  J.  In  his  original  petition,  plaintiff 
In  error's  allegations  were  the  ordinary  ones 
in  actions  of  trespass  to  try  title;  170  acres 
of  land  out  of  the  W.  S.  Keith  survey,  in 
Franklin  county,  being  the  land  claimed. 
Defendant  in  error  answered  by  general  de- 
nial and  plea  of  not  guilty,  and  alleged  spe- 
cially that  plalntiflT  had  bis  fence  several 
feet  over  the  division  line  between  the  lands 
of  the  parties,  and  prayed  the  court  to  es- 
tablish the  line  between  them.  In  his  first 
supplemental  petition,  filed  before  the  filing 
of  the  amended  answer,  plaintiff  pleaded 
as  follows:  "Now  comes  the  plaintiff,  and, 
leave  of  the  court  first  had  and  obtained, 
files  this,  his  first  supplemental  nctltton, 
and,  in  reply  to  defendant's  answer,  sayi 
that  about  the  year  185T  one  Amos  Ury  own- 
ed the  east  half  of  the  said  W.  S.  Keith  sur- 
vey, holding  under  conveyance  to  him  by 
said  Keith,  and  James  Cowan  owned  the 
west  half  of  said  survey,  holding  under  simi- 
lar conveyance,  and  that  during  or  about 
said  year  they,  the  said  Keith,  Cowan,  and 
Ury,  established,  fixed,  and  marked  the 
boundnry  line  between  them,  which  marked 
line  is  the  same  as  the  E— B  line  of  plain- 
tiff's land,  described  in  his  petition;  that  In 
1858  .Tames  Cowan  sold  the  land  doscribwl 
in  plaintiff's  petition  to  W.  C.  Holbrook,  and 
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during  or  about  the  same  year  W.  C.  Hol- 
brook  took  possession  and  cleared  and  fenced 
part  of  the  same,  placing  hia  fence  along 
and  upon  the  E— B  line  of  tbe  land  de- 
scribed in  plaintiff's  petition,  and  for  over 
20  years  be  had  the  peaceable,  continuous, 
and  adverse  possession  of  same,  cultivating, 
using,  and  enjoying  the  same  \inder  said  deed 
from  James  Cowan,  which  was  duly  register- 
ed; that,  whilst  he  was  in  possession  of  and 
owned  said  land,  J.  D.  Roach,  A.  M.  Roach, 
and  E.  B.  Roach  owned  the  land  immediately 
east  of  and  adjoining  the  said  Uolbrook's 
land,  and  they  and  Holbrook  ran  the  line  be- 
tween the  lands  owned  by  the  said  Roaches 
and  Holbrook,  which  said  line  was  survey- 
ed and  agreed  upon  between  said  Roaches 
and  Holbrook  as  the  true  division  line  be- 
tween them;  that  said  line  Is  the  same  as 
now  claimed  as  the  E— B  line  of  plaintiff's 
land,  and  has  ever  since  been  recognized  and 
acted  upon  by  the  respective  owners  as  the 
true  division  line  between  the  land  described 
in  plaintiff's  petition  and  the  land  east  of  and 
adjoining  his  land;  that  defendant  holds 
and  claims  under  conveyances  from  said  A. 
M.,  J.  D.,  and  E.  B.  Roach,  and  is  estopped 
from  disputing  the  boundary  line  so  agreed 
upon  by  his  vendors,  and  the  true  division 
line  between  plaintiff  and  defendant  is  along 
the  line  occupied  by  Holbrook's  east  line  of 
fence  In  1858,  and  for  several  years  there- 
after, and  the  extension  of  said  line  north." 
The  cause  was  tried  by  Jury,  and  resulted  in 
a  verdict  for  defendant. 

There  is  no  statement  of  facts  in  the  rec- 
ord, and  the  errors  relied  upon  consist  of 
contentions  that  the  charge  Is  not  warranted 
by  tbe  pleadings,  and  that  the  Judgment  is 
not  sustained  by  the  verdict. 

The  court  gave  the  following  charge:  "The 
question  for  your  determination  in  this  case 
is  the  true  location  of  the  division  line  be- 
tween the  land  owned  by  the  plaintiff,  W.  B. 
Rountree,  and  the  defendant,  H.  G.  Haynes. 
If  you  believe  and  find  from  the  evidence 
that  tbe  old  fence  now  referred  to  and  de- 
scribed by  the  witnesses  is  the  true  location 
of  tlie  division  line  between  the  plaintiff's 
and  defendant's  land,  or  was  accepted  and 
recognized  by  those  under  whom  plaintiff  and 
defendant  claim,  as  such  division  line,  or  If 
you  And  from  the  evidence  that  the  line  run 
and  surveyed  by  B.  L.  Mitchell  is  another 
and  different  line  from  tbe  said  old  fence 
row,  and  is  the  true  division  line  between 
plaintiff's  and  defendant's  land,  but  you  fur- 
ther find  that  the  plaintiff,  W.  B.  Rountree, 
and  those  under  whom  be  claims,  bad  and 
held  peaceable  and  adverse  possession  of  the 
land  claimed  by  blm  in  this  suit,  extending 
to  said  old  fence  row,  cultivating,  using,  or 
enjoying  the  same,  for  more  than  ten  years 
next  before  tbe  date  of  the  entry  and  tres- 
pass, tf  any,  of  the  defendant  on  s^id  land, 
then  In  either  such  case  you  will  find  for  the 
plaintiff,  although  you  may  believe  tbe  dis- 
tance from  the  S.  W.  corner  of  the  Keith 


survey,  running  east  with  its  south  boundary 
line  to  said  old  fence  row,  is  more  than  950 
varas,  unless  you  find  for  tbe  defendant  un- 
der the  instructions  hereinafter  given  you. 
If,  on  tbe  other  hand,  you  believe  and  find 
from  the  evidence  that  the  said  line  run  and 
surveyed  by  the  said  R.  L.  Mitchell  la  an- 
other and  different  line  from  said  old  fence 
row,  and  is  the  true  location  of  tbe  division 
line  between  plaintiff's  and  defendant's  land, 
or  if  you  find  from  the  evidence  that  W.  C. 
Holbrook,  in  bis  lifetime,  and  the  defendant 
H.  O.  Haynes,  agreed  or  accepted  and  recog- 
nized tbe  said  line  run  and  surveyed  by  said 
Mitchell  as  such  division  line,  and  you  do 
not  And  that  tbe  plaintiff  and  those  under 
whom  he  claims  had  and  held  peaceable  and 
adverse  possession  of  the  land  In  dispute,  ex- 
tending to  said  old  fence  row,  cultivating, 
using,  or  enjoying  the  same,  for  more  than 
ten  years  next  before  tbe  entry  and  trespass, 
if  any,  of  defendant  on  said  land,  then  in 
either  such  case  you  will  And  for  tbe  defend- 
ant, H.  G.  Haynes." 

In  this  case  the  pleadings  of  both  parties 
have  made  the  boundary  between  their  lands 
the  only  matter  in  dispute;  but  if  the  pe- 
tition had  set  up  nothing  but  trespass  to  try 
title,  and  the  answer  had  only  pleaded  "Not 
guilty,"  It  is  well  settled  that  disputes  as  to 
boundaries  may  be  determined  in  actions  of 
trespass  to  try  title.  Nye  v.  Hawkins,  65 
Tex.  600;  Railway  T.  Urlbe,  85  Tex.  386,  20 
S.  W.  153. 

In  the  absence  of  a  statement  of  facts,  it 
will  be  presumed  that  tbe  evidence  raised 
no  question  but  that  of  the  location  of  a 
boundary  line,  and  that  the  contention  was 
as  to  whether  such  boundary  was  tbe  old 
fence  row,  or  the  line  run  by  R.  L.  Mitchell, 
as  stated  in  the  charge  of  the  court,  and  that 
the  lines  were  clearly  defined  by  the  evidence. 
Stelle  V.  Shannon,  62  Tex.  198;  Cotnlla  T. 
Goggan,  77  Tex.  34,  13  S.  W.  742. 

The  Jury  returned  a  general  verdict  for  de- 
fendant, and,  having  been  Instructed  to  re- 
turn such  verdict  if  they  found  that  the  line 
run  by  Mitchell  was  the  true  boundary,  the 
charge  will  be  consulted  to  render  the  verdict 
certain.  Parker  v.  Lemon,  10  Tex.  116;  Veck 
V.  Holt,  71  Tex.  715,  9  8.  W.  743;  Ins.  Ck>.  v. 
Scbmltt,  10  Civ.  App.  650,  30  S.  W.  833. 

Tbe  Jury,  by  tbe  verdict  in  favor  of  defend- 
ant, fixed  the  Mitchell  line  as  the  one  be- 
tween the  two  tracts  of  land,  and  tbe  court 
could,  in  framing  its  Judgment,  describe  such 
line  from  tbe  evidence  in  the  case;  and,  in 
the  absence  of  a  statement  of  facts,  it  will 
be  presumed  that  tbe  description  of  the 
boundary  line  given  in  the  Judgment  was 
fully  sustained  by  the  evidence.  Wallace  r. 
Bogal,  62  Tex.  636. 

The  pleadings,  and  presumably  tbe  evl- 
dence,  showing  that  there  was  but  oae  issue 
between  the  parties,  and  that  the  boundary 
of  tbe  two  tracts  of  land,  and  the  Jury  having 
found  that  tbe  line  contended  for  by  defend- 
ant was  tbe  true  boundary,  the  court  prop- 
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eriy  rendered  Jndgment  against  plaintiff  In 
error  for  all  costs. 
The  jndgment  Is  afDrmed. 


BTERS  BROS.  t.  MAXWELL  et  aL 

(Court  of  CItU  Aiveals  of  Texas.    Jan.  31, 

1903.) 

CORPORATIONS  —  SUBSCRIPTIONS  TO  STOCK  — 
FAX.SB  REPRESBNTATIONS-KNOWLEDOB  OF 
FALSITY— PROMISE  TO  PURCHASE  STOCK- 
INSTRUCTIONS— MISLBADINO. 

1.  In  a  suit  on  a  promissoiy  note  eiven  in 
payment  of  a  subscription  to  stock,  made  in  or- 
der to  enable  the  company,  which  was  heavily 
inTolved,  to  pay  its  debte,  the  defense  relied 
on  was  that  ue  ezecntion  of  the  notes  was  pro- 
cured by  false  representations  of  the  company's 
mana^r  as  to  the  valne  of  the  company's  as- 
sets in  determining  the  amount  necessary  to 
meet  its  obligations.  Held,  that  it  was  not  nec- 
essary that  the  snbscril)ers  relied  absolutely  on 
the  manager's  representations,  but  it  was  suffi- 
cient if  they  believed  them  to  such  an  extent 
that  they  were  Influenced  thereby  in  subscrib- 
ing for  the  stock. 

2.  An  instruction  that  the  jury  should  find 
against  the  makers  if  they  knew  that  the  com- 
pany was  "in  a  shaky  and  leaky  financial  con- 
dition" was  misleading,  in  presenting  as  an  is- 
sue a  conceded  fact. 

3.  Where  an  Inducement  relied  upon  !n  sub- 
scribing for  stock  was  an  agreement  on  the 
part  of  the  president  of  the  company  to  take  a 
nnmber  of  shares,  and  the  president  did  not 
purchase  snch  shares,  and  never  intended  to, 
but  merely  advanced  money  for  the  stock,  hav- 
big  it  issued  to  another,  the  subscribers  were 
not  bound  on  th^  stock  subscriptions. 

4.  To  entitle  one  to  rescind  a  contract  of  sub- 
scription to  stock  on  the  ground  of  false  repre- 
sentations of  the  manager  of  the  company  as 
to  the  value  of  its  assets,  it  is  not  necessary 
that  snch  representations  were  made  with 
knowledge  of  their  falsity  and  with  intention  to 
deceive,  but  it  is  sufficient  that  they  were  ma- 
terially false,  and  were  relied  upon  by  the  sub- 
scriber, he  being  justified  in  so  doing. 

Appeal  from  District  Court,  Grayson  Coun- 
ty; Rice  Maxey,  Judge. 

Action  by  T.  T.  Maxwell,  as  pledgee  of  a 
note  executed  to  the  Empire  Grain  Company, 
against  Byers  Bros.,  the  makers.  Byers 
Bros,  answered,  making  Cole,  the  receiver, 
and  Paul  Waples,  president,  parties,  and 
praying  for  the  cancellation  of  the  note,  or 
for  judgment  against  the  corporation  for 
the  amount  they  were  required  to  pay. 
There  was  judgrment  for  Maxwell  for  the  full 
amount  of  the  note,  which  was  reversed  on 
appeaL  (See  K4  S.  W.  789.)  Byers  Bros. 
then  paid  Maxwell  the  amount  of  his  claim 
against  the  Empire  Grain  Company.  Cole, 
as  receiver,  sold  the  assets  of  the  grain  com- 
pany in  his  bands,  Mrs.  C.  B.  Wandelohr 
porchasing  the  note.  She  became  a  party 
to  the  suit,  and  Byers  Bros,  amended,  al- 
leging that  sbe  was  not  the  owner,  and.  If 
she  was,  she  acquired  with  notice,  etc. 
Again  there  was  judgment  against  Byers 
Bros.,  and  they  appeal.     Reversed. 

Galloway  &  Templeton  and  Davis  &  Gar- 
nett,  for  appellants.  B.  G.  McLean,  Moseley 
A  Smith,  and  Don  A.  Bliss,  for  appellees. 

t  4.  8m  Corporations,  vol.  U,  Coat  Dig.  i  M8. 


RAINEY,  C.  J.  In  March,  1886,  the  Em- 
pire Grain  Company,  a  corporation,  of  which 
Paul  Waples  was  president  and  C.  B.  Wan- 
delohr was  manager,  was  legally  Indebted  to 
various  parties,  among  whom  was  the  City 
Bank  of  Sherman,  to  which  It  owed  about 
$40,000.  Said  bank  becoming  uneasy  about 
the  payment  of  the  amount  due  it,  a  scheme 
was  devised  (through  whom  it  originated  is 
not  definitely  shown)  to  increase  the  capital 
stock  of  the  Empire  Grain  Company  $20,000. 
The  directors  of  said  bank  were  to  take  $10,- 
000,  and  Paul  Waples  was  to  take  the  otber 
$10,000,  of  said  stock.  The  scheme  was  con- 
summated by  the  parties  subscribing  for  the 
stock  and  executing  their  notes  therefor  in 
sums  as  follows:  W.  H.  Bean,  $5,000;  H.  L. 
Hall,  $2,500;  Byers  Bros.,  $2,500;  and  Paul 
Waples,  $10,000.  Bean,  Hall,  and  C.  W.  By- 
ers, of  Byers  Bros.,  were  directors  of  the 
bank.  The  said  grain  company  was  Indebted 
to  T.  T.  Maxwell,  guardian,  and  Indorsed  the 
Byers  Bros,  note  to  said  Maxwell  as  collat- 
eral security.  On  May  30,  1898,  J.  R.  Cole 
was  appointed  receiver  of  the  Empire  Grain 
Company.  On  August  29,  1898,  Maxwell 
brought  suit  on  the  Byers  Bros.  note.  By- 
ers Bros,  answered,  making  Cole,  receiver, 
and  Paul  Waples,  defendants,  and  alleged 
that  Maxwell  held  the  note  as  collateral,  that 
the  same  was  obtained  by  false  representa- 
tions, and  prayed  for  a  cancellation  of  the 
note,  and,  In  the  alternative,  if  Maxwell  re- 
covered, that  It  only  be  for  the  amount  said 
grain  company  might  be  owing  him,  and, 
further,  that  they  have  judgment  for  the 
amount  they  should  be  required  to  pay  Max- 
well. Cole,  receiver,  answered,  and  prayed 
for  judgment  for  the  residue,  after  satisfy- 
ing Maxwell's  claim.  A  trial  was  had,  and 
judgment  rendered  against  Byers  Bros,  for 
the  full  amount  of  said  note.  On  appeal, 
the  judgment  was  reversed,  and  the  cause 
remanded.  Byers  Bros.  v.  Maxwell  (Tex. 
Civ.  App.)  54  S.  W.  789.  Byers  Bros,  then 
paid  Maxwell  the  amount  due  him  by  the 
Empire  Grain  Company.  Cole,  receiver,  un- 
der order  of  court,  sold  the  assets  In  his 
bands  of  the  Empire  Grain  Company,  Mrs. 
C.  B.  Wandelohr  purchasing,  taking  a  deed 
In  her  separate  right,  which  recited  the  con- 
sideration to  be  her  separate  property.  Mrs. 
Wandelohr  became  a  party  to  the  suit,  and 
Byers  Bros,  amended,  and  alleged  that  she 
was  not  the  owner  of  the  note,  but  that  the 
same  was  owned  by  her  husband,  C.  B.  Wan- 
delohr, but  that,  if  she  was  the  owner  there- 
of, she  acquired  the  same  with  notice,  etc. 
Mrs.  Wandelohr  pleaded  that  said  note  was 
executed  for  25  shares  of  stock,  which  was 
issued  to  increase  the  capital  of  the  Empire 
Grain  C!ompany,  and  In  consequence  thereof 
credit  had  been  extended  to  said  company, 
and  further  denied  notice  of  Byers  Bros.'  de- 
fense to  said  note.  A  trial  was  had,  and 
judgment  rendered  against  Byers  Bros.,  from 
which  this  appeal  Is  taken. 
The  first  assignment  presented  complains 
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of  the  action  of  the  court  In  giving  a  charge 
requested  by  appellees,  which  reads:  "You 
are  Instnieted  that  If  you  should  believe  from 
the  evidence  that  C.  B.  Wandelohr,  manager 
of  the  Empire  Grain  Company,  represented  to 
Byers  Bros,  that  the  stock  of  the  Empire 
Grain  Company  was  worth  85  cents  on  the 
dollar,  and  that  said  company  was  solvent, 
then,  even  If  you  should  believe  from  the 
evidence  that  said  representations,  or  any  of 
them,  were  talse  when  made,  but  further 
believe  from  the  evidence  that  Byers  Bros, 
did  not  believe  the  same  and  were  not  de- 
ceived thereby,  but  believed  at  the  time  they 
executed  said  note  that  the  assets  were  not 
worth  the  amount  represented  by  said  Wan- 
delohr, and  believed  that  said  Empire  Grain 
Company  was  at  the  time  In  a  'shaky  and 
leaky'  financial  condition,  then  you  will,  as 
to  these  issues,  find  against  the  said  Byers 
Bros.  In  favor  of  the  other  parties  herein." 
We  are  of  the  opinion  that  this  charge,  un- 
der the  facts,  is  error.  It  calls  attention  to 
particular  parts  of  the  evidence  in  a  manner 
that  was  calculated  to  mislead  the  Jury,  and 
places  plaintiffs'  right  of  recovery  on  a 
wrong  basis.  Wandelohr  was  manager  of 
the  Empire  Grain  Company,  and  knew,  or 
ought  to  have  known,  the  financial  status  of 
the  concern.  Byers  Bros,  did  not  know  Its 
condition  further  than  that  it  was  financially 
embarrassed,  and  that  It  needed  money  to 
relieve  it  from  such  'embarrassment,  and 
their  contention  Is  that  they  relied  on  the 
representations  of  Wandelohr,  which  they 
claim  wore  false,  in  reaching  a  conclusion  as 
to  the  necessary  amount,  and  that  they  were 
induced  by  said  representations  to  subscribe 
for  part  of  the  new  issue  of  stock.  They 
may  not  have  believed  at  the  time  they  exe- 
cuted the  note  that  the  assets  were  worth 
fully  the  amount  represented  by  Wandelohr, 
yet  they  may  have,  after  depreciating  to 
some  extent  said  representations,  believed 
from  the  representations  of  Wandelohr  as  to 
the  quantity  and  value  of  the  assets  that 
the  same  were  sufficient  to  justify  them  In 
the  taking  of  the  additional  stock,  and  that 
such  would  tide  the  concern  over.  In  other 
words,  Byers  Bros.,  in  order  to  recover,  were 
not  required  to  believe  in  the  absolute  cor- 
rectness of  the  representations,  but  believed 
in  them  to  the  extent  that  they  were  influ- 
enced to  subscribe  for  stock.  Of  course,  if 
the  representations  were  not  false  In  a  ma- 
terial particular,  or  If  they  did  not  rely  on 
same,  but  relied  on  their  own  Judgment,  then 
they  were  not  entitled  to  recover.  Again,  the 
charge  was  Improper  in  referring  in  the  man- 
ner it  did  to  the  "shaky  and  leaky"  financial 
condition  of  the  Empire  Grain  Company,  for 
It  may  have  Improperly  Infiuenced  the  Jury. 
All  the  parties  know  that  the  concern  was  in 
a  "shaky  and  leaky"  condition,  and  the  ob- 
ject was  to  relieve  It  of  tliat  condition  by 
subscribing  for  additional  stock,  In  order  that 
it  might  be  able  to  meet  its  obligations  to 
the  bank.    Therefore,  whether  or  not  Byers 


Bros,  believed  the  concern  was  in  a  "shaky 
and  leaky"  condition  was  not  an  issue,  but 
notwithstanding  tbey  knew,  that  the  Issue 
was  whether  or  not  Wandelohr  made  repre- 
sentations as  to  the  quantity  and  value  of 
assets  that  were  materially  false,  and  but 
for  which  they  would  not  have  subscribed 
for  the  stock. 

Appellant  complains  of  the  action  of  the 
court  in  giving  the  following  special  ehari;o 
asked  by  appellees,  to  wit:  "In  connection 
with  the  fifth  paragraph  of  the  main  charge, 
the  Jury  is  Instructed  that  If  you  believe  from 
the  evidence  that  Paul  Waples  agreed  with 
and  promised  Byers  and  others  that  he  would 
take  100  shares  of  the  new  issue  of  the  cap- 
ital stock  of  the  Empire  Grain  Company  at 
$100  per  share,  aggregating  $10,000,  and  that 
he  would  pay  in  said  amount  for  said  number 
of  shares,  and  that  thereafter  he  did  execute 
his  notes  therefor.  In  pursuance  of  his  agree- 
ment and  promise,  and  that  said  notes  were 
afterwards  paid  by  the  Waples-PIatter  Gro- 
cery Company  for  him,  then  you  are  instruct- 
ed that  Byers  Bros,  would  have  no  cause 
for  action  against  him  on  his  failure  to  have 
th'e  stock  Issued  In  his  own  name,  and  selling 
it  to  C.  B.  Wandelohr  before  it  was  Issued, 
and  this  even  though  you  should  believe  from 
the  evidence  that  there  was  an  understand- 
ing between  him  and  the  said  Wandelohr 
before  then  that  the  said  Wandelohr  should 
take  the  stock  off  bis  hands,  and  that  the 
said  Waples  never  intended  to  keep  the  said 
stock."  The  court,  in  the  fifth  paragraph  of 
Its  charge  to  the  Jury,  instructed  them  that 
if  they  believed  from  the  evidence  that  Paul 
Waples  stated  to  George  Byers  that  be  would 
take  100  shares  of  the  new  stock  to  be  is- 
sued by  the  Empire  Grain  Company,  and  if 
they  further  believed  from  the  evidence  that 
Byers  Bros.,  by  said  promise,  were  Induced 
to  subscribe  for  25  shares  of  stock  In  said 
company,  and  to  execute  their  note  tberefor 
for  the  sum  of  $2,500,  and  if  they  further 
believe  that  said  Paul  Waples  did  not  take 
said  100  shares  In  said  company,  and  that  he 
did  not  intend  to  take  the  same  at  the  time 
he  stated  to  George  Byers  that  he  would, 
then  they  should  find  for  Byers  Bros,  against 
Paul  Waples,  C.  B.  Wandelohr,  and  the  Em- 
pire Grain  Company  for  the  sum  of  $2,617.80, 
with  Interest  at  the  rate  of  6  per  cent  per 
annum  from  the  16th  day  of  April,  1900,  and 
in  favor  of  Byers  Bros,  against  Mrs.  C.  B. 
Wandelohr.  It  seems  to  us  that  the  charges 
are  Inconsistent,  In  that  the  special  charge 
neutralizes  the  force  and  effect  of  the  naain 
charge.  One  of  the  inducements  alleged  by 
Byers  Bros,  for  taking  the  stock  was  the 
promise  that  Waples  would  also  subscribe, 
and  they  produced  testimony  to  this  effect 
Waples  was  president  of  the  Empire  Grain 
Company,  and  Wandelohr  was  Its  manager. 
If  Waples  promised  to  subscribe  for  stock, 
and  Byers  Bros,  were  influenced  thereby  to 
subscribe  for  stock,  and  Waples  faUed  to  do 
so,  then  Byers  Bros.,  under  the  circumstan- 
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ces  of  this  case,  would  not  be  liable  on  the 
note  executed  therefor,  unless  In  the  hands 
of  Innocent  holders.  We  understand  that, 
where  a  party  subscribes  for  stock  In  good 
faith,  he  has  a  right  to  sell  it  to  whom  and 
when  he  pleases.  If,  however,  officers  of  a 
corporation  Induce  another  to  take  additional 
stock  on  the  promise  that  a  eertaln  one  of 
their  number  will  also  subscribe  for  stock, 
but  falls  to  do  so,  then  that  other  is  not 
bound.  Plaintiffs'  contention.  In  effect.  Is 
that  Waples  never  subscribed  for  stock,  and 
that  be  never  intended  to  do  so,  but  merely 
advanced  money  for  his  brother-in-law, 
Wandelohr,  who  was  Insolvent  If  Waples 
never  Intended  to  take  the  stock,  and  had 
an  understanding  with  Wandelohr  that  the 
stock  should  be  turned  over  to  him,  and  said 
promise  of  Waples  was  made  that  Byers 
Bros,  and  others  might  be  induced  to  take 
stock,  then  Byers  Bros,  should  be  relieved 
of  their  obligation.  If  Waples  executed  his 
notes  for  the  stock,  intending,  at  the  time, 
that  the  stock  should  be  issued  to  Wandelohr, 
and  It  was  done  for  the  benefit  of  Wandelohr, 
Waples  looking  to  Wandelohr  for  reimburse- 
ment, theu  such  would  not  be  a  compliance 
with  a  promise  made  by  him  to  take  stock. 
The  special  charge  eliminated  this  feature 
from  the  consideration  of  the  Jury.  When 
viewed  in  connection  with  another  paragraph 
of  the  court's  charge,  to  the  effect  that  the 
undisputed  evidence  shows  that  Waples  bad 
executed  his  notes  and  paid  same,  the  spe- 
cial charge  was  equivalent  to  charging  the 
jury  that  Waples  had  compiled  with  his 
promise. 

Tbe  court  gave  a  special  charge  at  the 
request  of  appellees,  as  follows:  "You  are 
Instructed  that  an  honest  statement  of  an 
opinion  as  to  the  value  of  the  notes  and  ac- 
counts among  the  assets  of  the  Empire  Grain 
Company  made  by  C.  B.  Wandelohr  In  good 
faith,  and  with  no  intention  to  deceive,  would 
not  be  a  false  representation  within  the  mean- 
lug  of  the  expression  'false  representation'  as 
used  In  the  instruction  given  you  by  the  court, 
and  this  even  though  you  should  believe  from 
tbe  evidence  that  such  representations  were 
afterwards  found  to  be  incorrect."  We  think 
this  was  error,  under  the  circumstances  of 
this  case.  Wandelohr  was  the  manager  of 
tbe  oonceru.  He  was  in  a  better  position  to 
know  tbe  value  of  the  notes  and  accounts 
than  any  one  else,  and  if  he  made  incorrect 
(Statements  in  reference  thereto,  which  were 
relied  on  by  Byers  Bros.,  and  such  state- 
ments were  material  inducements  to  the  ac- 
tion  of  Byers  Bros.,  then  same  could  be  con- 
sidered in  determining  the  rights  of  Byers 
Bros,  to  a  rescission  of  the  contract.  Ac- 
cording to  tbe  plalutifls*  theory,  they  were 
induced  to  act  upon  the  representations  of 
Wandelohr  as  to  the  value  of  the  assets,  and. 
In  view  of  Wandelohr's  connection  with  the 
concern,  plaintiffs  had  a  right  to  rely  upon 
his  opinion  as  to  tbe  value  of  its  assets,  and 
if  they  did  ao,  and  such  values  were  not 


substantially  correct,  then  they  would  be  en- 
titled to  relief.  To  entitle  one  to  a  rescls-  '^• 
sion  of  a  contract  on  the  ground  of  false  rep- 
resentations, it  is  immaterial  whether  made  in 
good  faith  or  not.  Tbe  test  is,  were  the  rep- 
resentations material,  and  were  they  relied 
on  by  the  other  party,  he  being  justified  in  so 
doing?  Watson  v.  Baker  (Tex.  Sup.)  9  S.  W. 
867;  Culberson  v.  Blanchard,  79  Tex.  491,  15 
S.  W.  700;   Loper  v.  Robinson,  54  Tex.  514.         -< 

For  the  reasons  stated,  the  judgment  is 
reversed  and  the  cause  remanded. 

On  Rehearing. 
(AprU  4.  1903.) 

In  the  motion  for  rehearing  of  Mrs.  Wande- 
lohr, one  of  tbe  appellees  herein,  complaint  is 
made  that  in  the  opinion  rendered  herein 
we  did  not  pass  upon  her  cross-assignment  of 
error  presented  in  her  brief.  Only  one  cross- 
assignment  was  presented,  which  complains 
of  the  court  for  refusing  to  give  the  jury 
a  special  instruction  which  peremptorily  di- 
rected the  jury  to  find  for  Mrs.  Wandelohr. 
We  did  not  think  the  court  erred  in  its  action 
in  this  particular,  and  thought  a  discussion  of 
the  errors  requiring  a  reversal  of  the  judg- 
ment was  all  that  was  necessary,  and  from 
the  failure  to  mention  other  assignments  it 
would  be  understood  that  the  court's  action 
as  to  those  matters  was  approved. 

The  motion  for  rehearing  is  overruled. 


ST.  LOUIS  S.  W.  RT.  CO.  v.  PARKS.* 

(Court  of  Civil  Appeals  of  Texas.    March  4, 
190S.) 

CARRIERS— INJURIES  TO  PASSENOBR-«PARKS 
FROM  ENQINB— PRIMA  FACIE  CASE— PLEAD- 
ING AND  PROOF-VARIANCB-INSTRUCTION— 
EQUIPMENT  OP  BNOINB. 

1.  Proof  that  while  plaintiff,  a  passenger  on 
defendant's  train,  wag  standing  near  the  front 
of  the  car,  the  door  was  opened,  and  sparks 
escapine  from  the  engine  struck  him  in  the 
eyes  and  injured  them,  made  out  a  prima  facie 
case  of  negligence  on  the  part  of  defendant. 

2.  Plaintiff  alleged  that  while  he  was  stand- 
ing near  the  front  of  tbe  car  the  door  was  open- 
ed by  the  conductor,  and  that  Kpnrks  escaping 
from  tbe  engine  struck  him  in  the  eyes.  Held, 
that  the  allegation  that  the  door  was  opened  by 
the  conductor  was  not  one  of  substance,  but 
merely  a  matter  of  inducement,  and  that  it 
was  not  necessary  to  establish  such  fact,  or 
submit  it  as  an  issue  to  the  jury. 

3.  A  charge  that  "if,  from  the  evidence,  yon 
believe  that  sparks  or  cinders  escaped  from  de- 
fendant's engine,  and  got  into  plaintiff's  eyes, 
which  caused  plaintiff's  injuries,  etc.,  was  not 
objectionable  as  assuming  that  plaintiff's  eyes 
were  injured  by  sparks  or  cinders  that  escaped 
from  the  locomotive. 

4.  A  railroad  must  equip  its  engines  with  the 
most  approved  spark  arresters  in  use  to  prevent 
the  escape  of  sparks  or  cinders. 

Appeal  from  District  Court,  Hunt  County; 
T.  D.  Montrose,  Judge. 

Action  by  S.  R.  Parks  against  the  St  Louis 
Southwestern   Railway   Company.     From    a 

•Reheartng  denied  AprU  S,  VUO. 
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Judgment   for  plaintiff,    defendant   ap];>ea]s. 
Affirmed. 

B.  B.  Perkins,  FerUns  &  Oraddock,  and 
Dan  UpthegroTe,  for  appellant  H.  D.  Woods 
and  Evans  dc  Elder,  for  appellee. 

NEITiL,  J.  Appellee  sned  appellant  for 
damages  occasioned  by  an  alleged  injury  to 
his  eyes,  caused  from  cinders  escaping  from 
one  of  its  engines  drawing  the  train  upon 
which  appellee  was  a  passenger.  The  sub- 
stance of  the  allegations  In  plaintiff's  petition 
Is  that  the  engine  was  not  equipped  nor  pro- 
Tided  with  suitable  and  sufficient  appliances 
to  prevent  the  escape  of  sparks  and  cinders; 
that  It  was  not  provided  with  the  best  ap- 
proved spark  arresters  in  use,  and  had  not 
been  kept  in  proper  repair;  that  while  he 
was  standing  by  the  water  tank  of  the  car, 
near  the  door  fronting  the  engine,  for  the  pur- 
pose of  getting  a  drink,  the  conductor  open- 
ed the  door,  and  a  great  volume  of  smoke, 
sparks,  and  cinders,  which,  by  the  negligence 
of  defendant,  had  been  permitted  to  escape 
from  the  engine,  came  through  the  door,  and 
struck  him  In  the  face  and  eyes,  destroying 
his  sight,  and  causing  him  great  pain  and 
mental  anguish.  The  appellant,  after  an- 
swering by  a  general  denial,  specially  plead- 
ed that  at  the  time  of  the  alleged  injury  the 
locomotive  which  hauled  the  train  was  a 
new  one,  and  equipped  with  the  most  approv- 
ed spark  arresters  In  nse;  that  It  had  used 
ordinary  care  In  keeping  such  appliances  in 
repair;  that  the  engine  was  in  good  repair, 
skillfully  operated  by  competent  and  skillful 
operators;  and  that  appellant  used  at  the 
time  all  such  precaution  and  care  to  prevent 
the  escape  of  fire  as  the  law  requires.  The 
trial  of  the  cause  resulted  in  a  verdict  and 
Judgment  for  $2,500  in  favor  of  appellee, 
from  which  this  appeal  Is  prosecuted. 

Conclusions  of  Fact 
On  the  20th  day  of  December,  1900,  the 
appellee  was  a  passenger  on  one  of  appel- 
lant's trains,  and  as  the  train  was  approach- 
ing Tezarkana  appellee  was  standing  by  the 
water  tank  of  the  car,  near  the  door  fronting 
the  engine,  for  the  purpose  of  getting  a 
drink,  when  the  door  was  opened,  and  be 
was  stmck  In  the  face  and  eyes  by  sparks 
and  cinders  escaping  from  the  engine  draw- 
ing the  train,  in  consequence  of  which  he 
lost  the  sight  of  his  right  eye,  and  the  sight 
of  the  other  was  materially  impaired.  The 
questions  as  to  whether  the  engine  was 
equipped  with  the  most  approved  spark  ar- 
rester in  nse,  and  the  agents  and  employes 
of  appellant  In  charge  of  it  nsed  ordinary 
care  in  operating  the  engine  to  prevent  the 
escape  of  sparks  and  cinders,  were  of  fact 
for  the  Jury  to  determine  from  the  evidence; 
and,  as  such  evidence  is  not  conclusive  in  fa- 
vor of  the  appellant,  we  find  on  these  issues, 
in  deference  to  the  verdict,  that  appellee's 
Injuries  were  the  proximate  result  of  appel- 


lant's negligence  in  falling  to  equip  the  en- 
gine with  the  most  approved  siiark  arrester, 
and  that  its  agents  in  charge  of  and  operat- 
ing the  engine  failed  to  use  ordinary  care  to 
prevent  the  escape  of  the  sparks  and  cinders 
which  caused  the  Injury.  The  appellee,  by 
reason  of  snch  negligence,  sustained  damages 
In  the  sum  assessed  by  the  Jury. 

Conclusions  of  Law. 

The  second  paragraph  of  the  court's  charge 
Is:  "If  yon  believe  from  the  evidence  that 
sparks  of  fire  or  cinders  escaped  from  the 
defendant's  engine  and  got  Into  and  injured 
plaintiffs  eyes,  as  alleged,  then  such  facts 
constitute  a  prima  fade  case  of  negligence  on 
the  part  of  defendant,  and.  In  the  absence 
of  rebutting  evidence  sufficient  to  overcome 
such  prima  facie  case  of  negligence,  wiU 
render  the  defendant  liable  for  the  injury  oc- 
casioned thereby."  This  part  of  the  charge 
is  assigned  as  error  upon  the  grounds  (1)  that 
it  Is  upon  the  weight  of  evidence.  In  that  it 
authoriised  the  finding  of  negligence  upon  the 
mere  fact  that  sparks  or  cinders  escaped 
from  the  engine;  (2)  that  it  assumes  the  con- 
ductor opened  the  door,  and  permitted  the 
cinders  to  'enter  the  car;  and  (3)  It  submits 
the  case  upon  a  theory  not  raised  by  the 
pleadings,  in  that  under  them  no  recovery 
could  be  had  unless  the  car  door  was  opened 
by  the  conductor. 

In  the  case  of  Ry.  v.  O'Kelleher,  21  Tex. 
Civ.  App.  96,  51  S.  W.  64,  the  evidence  show- 
ed a  shower  of  cinders  escaping  from  an  en- 
gine passing  plaintiff's  residence,  situated 
Just  outside  the  company's  right  of  way,  fell 
upon  the  gallery  where  plaintiff  was  stand- 
ing, and  one  of  theni  struck  him  In  the  eye, 
and  put  it  out.  It  was  held  that  a  prima 
facie  case  of  negligence  was  shown,  upon  the 
ground  that  the  principle  which  makes  the 
fact  that  fire  is  set  out  from  sparks  shown  to 
escape  from  a  passing  engine  prima  facie  evi- 
dence of  negligence  Is  alike  applicable  when 
a  cinder  escapes,  and  strikes  and  puts  out 
the  eye  of  a  person  near  the  track.  If  this 
be  correct,  the  same  principle  must  be  ap- 
plied in  a  case  where  a  passenger  Is  injured 
in  the  same  way  while  riding  in  a  car  drawn 
by  the  engine  which  emits  the  sparka  and 
cinders. 

The  allegation  that  the  conductor  opened 
the  door  is  not  one  of  substance.  It  not  be- 
ing charged  as  negligence,  but  Is  merely  a 
matter  of  inducement,  and  It  was,  therefore, 
not  necessary  to  establish  it,  or  submit  it  as 
an  issue  to  the  Jury.  The  fact  that  the  door 
was  opened,  without  regard  to  who  opened 
it,  when  the  spnrlts  and  cinders  stmck  and 
Injured  appellee,  was  alone  material  and  nec- 
essary to  prove.  We  do  not  think,  therefore, 
that  any  of  the  objections  to  the  paragraph 
of  the  charge  quoted  should  be  sustained. 

The  third  paragraph  of  the  court's  charge 
Is  as  follows:  "If,  from  the  evidence,  you  be- 
lieve that  sparks  or  cinders  escaped  from 
defendant's  engine,  and  got  into  plaintUTi 
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eyes,  -which  caused  plaintiff's  Injuries,  but  If, 
from  the  evidence,  you  believe  that  the  en- 
gine from  which  the  sparks  or  cinders  es- 
caped was  equipped  with  the  most  approved 
spark  arrester,  and  that  the  agents  and  em- 
ployes of  the  defendant  In  charge  of  said 
«igine  used  ordinary  care  In  operating  said 
engine  to  prevent  the  escape  of  sparks  or 
cinders,  then  yon  are  Instructed  that  the  pri- 
ma facie  case  made  out  by  proof  of  escape  of 
sparks  or  cinders  is  rebutted,  and,  if  you  so 
believe,  yon  will  find  for  the  defendant;  but 
if  yon  believe,  from  the  evidence,  that  the 
defendant  failed  to  equip  Its  engine  from 
which  the  sparks  or  cinders  escaped  that 
caused  plaintiff's  Injuries  with  the  most  ap- 
pioved  spark  arrester  in  use,  or  that  the 
agents  and  employes  of  the  defendant  en- 
gaged in  operating  said  engine  failed  to  use 
ordinary  care  to  prevent  the  escape  of  sparks 
or  cinders,  then  you  are  Instructed  that  the 
prima  fade  case  made  out  by  proof  of  sparks 
Or  cinders  escaping  and  causing  plaintiff's  in- 
juries has  not  been  rebutted." 

It  is  objected  to  this  part  of  the  charge 
that  it  assumes  that  plalntifTs  eyes  were  in- 
jured by  sparks  or  cinders  that  escaped  from 
the  locomotive.  We  do  not  think  that  the 
charge  is  obnoxious  to  the  objection  when 
constrned  in  the  light  of  Ry.  v.  Lehmberg, 
75  Tex.  61,  12  S.  W.  838,  and  Ry.  v.  Waldo 
(Tex.  Civ.  App.)  32  S.  W.  783.  The  evidence 
shows  beyond  controversy  that  appellee's 
eyes  were  Injured  in  some  way,  and  the 
charge  simply  leaves  it  to  the  Jury  to  deter- 
mine whether  sparks  or  cinders  escaped  from 
appellant's  engine,  and  got  Into  his  eyes  and 
caused  his  Injuries. 

It  Is  also  urged  as  an  objection  to  the  part 
of  the  charge  last  quoted  that  It  requires  the 
Jnry,  before  they  can  find  for  appellant,  to 
believe  from  the  evidence  that  the  engine 
was  equipped  with  the  most  approved  spark 
arrester  in  usp,  appellant's  contention  being 
that  Its  duty  required  It  "to  exercise  ordinary 
care  in  selecting  the  kind  of  spark  arrester 
or  netting  to  prevent  the  escape  of  sparks  or 
cinders  from  its  engines."  It  Is  said  by  the 
Supreme  Court  in  M.,  K.  &  T.  Ry.  Co.  v.  Car- 
ter, 68  8.  W.  164:  "The  decision  of  this 
court  establishes  that  railroad  companies 
must  equip  their  locomotives  with  the  best 
approved  appliances  for  the  prevention  of  the 
escape  of  flre;"  citing  Ry.  Co.  v.  Home,  69 
Tex.  646,  9  8.  W.  440,  from  which  the  part 
Of  the  charge  under  consideration  was  evi- 
dently copied,  for  the  language  Is  Identical. 

Such  other  objections  as  are  raised  by  the 
assignments  to  this  part  of  the  charge  were 
embraced  and  considered  in  the  prior  assign- 
ment, and  decided  adversely  to  appellant 

So  much  of  the  special  charges  asked  by 
appellant  as  properly  announce  the  law  appli- 
cable to  this  case  was  Incorporated  in  the 
main  charge  of  the  court,  and  it  was  not  er- 
ror for  the  court  to  refuse  to  give  any  of 
tbem. 

While  tbe  testimony  of  the  witness  Mason 


may  have  been  irrelevant  to  any  Issue  made 
by  the  pleadings,  no  Inference  of  negligence 
on  the  part  of  appellant  could  possibly  have 
been  drawn  from  It  by  the  Jury,  and  It  could 
have  in  no  way  prejudiced  appellant  or  have 
Influenced  the  Jury  in  arriving  at  their  ver- 
dict. 

There  is  no  error  assigned  reqtilring  a  re* 
versal  of  the  Judgment,  and  it  is  affirmed. 


GEO.  SCALFI  &  CO.  et  aL  V.  STATE.* 

(Court  of  Civil  Appeals  of  Texas.    March  21, 
1903.) 

ACTION  ON  BOND  — PARTNBRSHIP  — NONRRSI- 
DENT  AND  INSOLVENT  PARTNER— DISMISSAL 
AS  TO  INDIVIDUAli  DEFENDANT-CITATION— 
SUFFICIBNCT. 

1.  Id  an  action  on  a  bond  against  a  partner- 
sltlp,  the  individual  members  thereof,  and  the 
surety  on  the  bond,  a  dismiBsal  as  to  one  part- 
ner not  served  was  not  prejudicial  where  the 
evidence  afterwards  showed  that  he  was  no- 
toriously InsolTent  and  a  nonresident. 

2.  In  an  action  on  a  bond,  where  the  citation 
had  attached  thereto  a  copy  of  the  petition 
which  was  made  a  part  of  the  citation  by  refer- 
ence, a  want  of  fullness  in  the  citation  in  stat- 
ing the  nature  of  the  plaintiff's  demand  did  not 
prejudice  defendant. 

3.  In  an  action  on  a  liquor  dealer's  bond  for 
alleged  illegal  sales,  where  the  evidence  showed 
that  the  sales  complained  of  were  without  doubt  ■ 
made  by  persons  for  whose  acts  defendants 
were  liable,  it  was  not  necessary  to  give  in- 
structions defining  tbe  terms  "agency"  and  "em- 
ploye." 

4.  Rev.  St.  18^,  arts.  1204,  1224,  1266, 1257, 
1269,  1347,  provide  that  a  surety  may  be  sued 
without  suing  the  principal  obligor  if  the  latter 
is  a  nonresident  or  insolvent,  and  that  in  Suits 
against  partners  service  of  citation  on  one  of 
the  firm  shall  be  sufficient  to  authorize  judgment 
against  the  firm  and  the  partner  actually  serv- 
ed. It  is  further  provided  that  where  there  are 
several  defendants,  only  part  of  whom  are  serv- 
eA,  plaintiff  may  discontinue  as  to  those  not 
served,  but  that,  where  a  suit  is  discontinued 
as  to  a  principal  obligor,  no  judgment  can  be 
rendered  against  the'surety  jointly  sued,  unless 
it  is  proven  that  the  principal  obligor  is  a  non- 
resident, or  insolvent;  that  the  court  may  per- 
mit plaintiff  to  discontinue  as  to  one  or  more  of 
several  defendants  who  have  been  served  if  such 
action  will  not  prejudice  the  other  defendants. 
In  a  suit  on  a  bond  against  a  firm,  tbe  individ- 
nal  members  thereof,  and  the  surety  on  the 
bond,  one  of  the  partners,  who  was  Insolvent 
and  a  nonresident,  was  not  served  with  process 
because  of  want  of  knowledge  of  his  where- 
abouts.    Held,  that  it  was  not  error  to  allow 

glaintiff  to  dismiss  as  to  the  unserved  partner  in 
is  individual  capacity. 

6.  After  such  dismissal  the  court  was  au- 
thorized to  render  judgment  against  the  firm. 

6.  Rendition  of  Judgment  against  the  surety 
was  also  proper. 

7.  It  was  not  error  to  refuse  to  continue  the 
case  in  order  that  the  nonresident  partner 
might  be  served. 

Appeal  from  District  Court,  Palo  Pinto 
County;  W.  J.  Oxford,  Judge. 

Action  by  the  State  of  Texas  against 
George  Scalfl  &  Co.  and  others.  From  a 
Judgment  for  plaintiff,  defendants  appeaL 
Affirmed. 

'Rehearing  dented  April  11,  1908,  and  writ  of  error 
denied  by  Supreme  Court. 
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T.  L.  Camp,  for  appellants.  Lee  Riddle, 
W.  P.  Martin,  and  W.  B.  McConnell,  for 
the  State.     . 

CONNER,  0.  J.  This  suit  was  Instituted 
by  the  state  of  Texas,  for  the  use  and  bene- 
fit of  Palo  Pinto  county,  on  the  12tb  day  of 
March,  1902,  against  Geo.  Scalfi,  Geo.  Scalfi 
i&  Co.,  a  firm  composed  of  Geo.  Scalfl  and 
M.  Savant,  and  against  the  American  Bond- 
ing &  Trust  Company,  of  Baltimore  City, 
Md.,  to  recover  the  sum  of  $5,000  statutory 
penalty  for  breaches  of  the  liquor  dealer's 
bond  of  Geo.  Scalfl  and  M.  Savant,  upon 
which  the  American  Bonding  &  Trust  Com- 
pany was  surety.  Geo.  Scalfl  and  M.  Sa- 
vant were  retail  liquor  dealers,  and  were  enga- 
ged in  carrying  on  business  In  the  firm  name 
of  Geo.  Scalfl  &  Co.  at  Mingus,  or  Tburber 
Junction,  In  the  county  of  Palo  Pinto.  They 
bad  filed  with  the  proper  ofllcers  of  Palo 
Pinto  county  the  statutory  bond  In  the  sum 
of  $5,000,  the  American  Bonding  &  Trust 
Company  being  surety;  and  It  was  alleged 
by  the  appellee  that  Scalfi  &  Co.  had  breached 
this  bond  on  many  occasions  during  the 
months  of  August  and  September  by  selling 
beer  to  Ed.,  Clyde,  and  Charley  Graves,  all 
being  under  the  age  of  21  years.  These  sales 
occurred  during  the  months  of  July,  August, 
,  and  September  of  1901.  M.  Savant  was  nev- 
er served  with  process,  nor  did  he  appear 
by  answer  or  otherwise.  Geo.  Scalfl  and  the 
surety  company,  however,  were  duly  cited, 
and  they  each  appeared  and  answered  by  de- 
murrer and  general  denial,  as  did  also  the 
flrm  of  Geo.  Scalfi  &  Co.  Before  the  trial, 
appellee  amended,  omitting  complaint  of 
breaches  of  said  bond  by  reason  of  sales  of 
intoxicating  liquors  to  Charley  Graves,  and 
di&mlssed  its  suit  as  to  M.  Savant  In  his 
individual  and  separate  capacity  on  Ijie 
ground  that  he  was  a  nonresident  of  t£is 
state,  and  his  residence  unknown,  and  that 
he  was  actually  and  notoriously  Insolvent. 
The  trial  resulted  in  a  Judgment  for  appel- 
lee In  accord  with  Its  prayer  for  the  sum  of 
?1,500  and  Interest  and  costs  against  Geo. 
Scalfi,  Geo.  Scalfl  &  Co.,  and  the  American 
Bonding  &  Trust  Company,  and  provided 
that  the  trust  company,  found  to  be  second- 
arily liable,  should  have  Judgment  and  execu- 
tion over  against  Geo.  Scalfl  and  Geo.  Scalfl 
&  Co. 

That  the  evidence  sufficiently  supports  the 
material  allegations  of  appellee's  petition  is 
undisputed,  and  the  Judgment  should  be  af- 
flrmed  unless  error  has  been  committed  in 
the  particulars  hereinafter  noticed.  We 
think  it  quite  apparent  that  the  flrst,  sev- 
enth, and  tenth  assignments  should  be  over- 
ruled. The  evidence  on  the  trial  tended  to 
show  that  M.  Savant  was  actually  and  no- 
toriously Insolvent,  and  that  he  was  a  non- 
resident of  the  state,  whose  residence  was 
unknown;  and  it  Is  therefore  immaterial  in 
any  view  that  such  proof  was  not  made  at 
the  time  the  court  heard  and  sustained  ap- 


pellee's motion  to  dismiss  as  to  him.  So, 
too.  as  to  the  objections  made  by  the  appel- 
lant trust  company  to  the  citation  served 
upon  It  The  citation  had  attached  thereto 
copy  of  appellee's  petition,  which,  by  refer- 
ence, was  made  part  of  the  citation,  and  the 
whole  was  duly  served  upon  appellant  trust 
company.  A  mere  want  of  fullness  in  the 
citation,  therefore,  in  stating  the  nature  of 
appellee's  demand,  could  not  operate  to  the 
prejudice  of  the  complaining  appellant.  Nor 
do  we  think  a  necessity  existed  for  the  court 
to  give  special  charge  No.  2,  requested  by  ap- 
pellants, defining  the  terms  "agency"  and 
"employ^."  The  sales  complained  of  were 
without  doubt  made,  as  alleged,  by  those  for 
whose  acts  appellants  were  liable,  and  jre 
hence,  as  before  indicated,  overrule  the  first, 
seventh,  and  tenth  assignments. 

The  remaining  assignments,  however,  raise 
more  serious  questions.  The  appellant  sure- 
ty company  objected  to  the  dismissal  of  M. 
Savant,  and  sought  to  continue  the  cause  for 
service  upon  him,  in  all  of  which  the  court's 
action  was  adverse  to  said  appellant,  and  to 
which  error  is  assigned  in  the  second,  third, 
and  fifth  assignments.  Objection  is  also 
made,  as  assigned  in  the  fourth  assignment, 
to  the  Judgment  against  the  firm  of  Geo. 
Scalfl  &  Co.,  the  contention  being  that  such 
Judgment  was  unauthorized  after  the  dismis- 
sal of  M.  Savant.  The  articles  of  our  statute 
(Rev.  St  1885)  deemed  pertinent  are  as  fol- 
lows: 

"Art  1204.  The  assignor,  endorser,  guar- 
antor and  surety  upon  any  contract  and 
the  drawer  of  any  bill  which  has  been  ac- 
cepted, may  be  sued  without  the  necessity  of 
previously  or  at  the  same  time  suing  the 
maker,  acceptor  or  other  principal  obligor, 
when  he  resides  b^ond  the  limits  of  the 
state,  or  In  such  part  of  the  same  that  he 
cannot  be  reached  by  the  ordinary  process  of 
law,  or  when  his  residence  is  unknown  and 
cannot  be  ascertained  by  the  use  of  reason- 
able diligence,  or  when  he  is  dead,  or  actual- 
ly or  notoriously  insolvent" 

"Art  1224.  In  suits  against  partners  the 
citation  may  be  served  upon  one  of  the  firm, 
and  such  service  shall  be  sufficient  to  au- 
thorize a  Judgment  against  the  flrm  and 
against  the  partner  actually  served." 

"Art.  1347.  Where  the  suit  is  against  sev- 
eral partners  Jointly  indebted  upon  contract 
and  the  citation  has  been  served  upon  some 
of  such  partners,  but  not  upon  all.  Judgment 
may  be  rendered  therein  against  such  part- 
nership and  against  the  partners  actually 
served,  but  no  personal  Judgment  or  execu- 
tion shall  be  awarded  against  those  not  serv- 
ed." 

"Art  1256.  Where  there  are  several  de- 
fendants in  a  suit  and  some  of  them  are 
served  with  process  In  due  time  and  others 
not  so  served,  the  plalntlfT  may  either  dis- 
continue as  to  those  not  so  served  and  pro- 
ceed against  those  that  are,  or  he  may  con- 
tinue the  suit  until  the  next  term  of  the  oeort 


Digitized  by  VjOOQIC 


Tex.) 


GEO.  SCALFl  &  CO.  v.  STATE. 


443 


and  take  new  process  against  those  not 
served;  and  no  defendant  against  whom  any 
suit  may  be  so  discontinued  shall  be  there- 
by exonerated  from  any  liability  under  which 
he  was,  but  may  at  any  time  be  proceeded 
against  aa  if  no  such  suit  bad  been  brought 
and  no  such  discontinuance  entered. 

"Art.  1257.  Where  a  suit  is  discontinued 
as  to  a  principal  obligor  no  Judgment  can 
be  rendered  therein  against  an  Indorser, 
guarantor,  surety  or  drawer  of  an  accepted 
bill  who  is  Jointly  sued,  unless  it  is  alleged 
and  proven  that  such  principal  obligor  re- 
sides beyond  the  limits  of  the  state,  or  in 
such  part  of  the  same  that  he  can  not  be 
reached  by  the  ordinary  process  of  law,  or 
that  his  residence  is  unknown  and  cannot 
be  ascertained  by  the  use  of  reasonable  dili- 
gence, or  that  he  Is  dead  or  actually  or  no- 
toriously Insolvent." 

"Art.  1259.  The  court  may  permit  the 
plaintiff  to  discontinue  his  suit  as  to  one  or 
more  of  several  defendants  who  may  have 
been  served  with  process,  or  who  may  have 
answered  when  such  discontinuances  would 
not  operate  to  the  prejudice  of  the  other  de- 
fendants; but  no  such  discontinuance  shall 
in  any  case  be  allowed  as  to  a  principal 
obligor,  except  In  the  cases  provided  for  In 
article  1257." 

It  seems  plain  to  us  from  a  consideration 
of  the  above  statutes  that  the  course  pursued 
by  the  trial  court  was  authorized,  not  only  as 
to  the  discontinuance  objected  to,  but  also 
in  the  rendition  of  the  Judgment  against  Oeo. 
Scalfl  &  Co.  We  must  accept  as  sufficiently 
established  the  fact  that  M.  Savant  was  a 
nonresident  of  the  state,  that  his  residence 
was  unknown,  and  that  he  was  actually  and 
notoriously  Insolvent.  It  is  also  undisputed 
that  the  remaining  member  of  the  firm  was 
duly  served,  and  that  he  appeared  and  an- 
swered both  for  himself  and  In  the  name  of 
the  firm  of  Oeo.  Scalfl  &  Go.  Article  1224, 
supra,  expressly  provides  that  service  of  cita- 
tion upon  one  of  a  Arm  shall  be  sntBclent  to 
authorize  a  Judgment  against  the  firm  and 
against  the  partner  actually  served;  while 
article  1347  Is  of  like  legislative  force.  So 
that  the  action  of  the  court  in  rendering  Judg- 
ment as  was  done  In  this  case  against  Geo. 
Scalfl  and  the  firm  of  Geo.  Scalfl  &  Co.  is  ex- 
pressly sanctioned  by  the  lawmaking  power, 
and  must  be  sustained,  unless  the  action  of 
appellee  and  the  court  in  dismissing  M.  Sav- 
ant Is  an  Insurmountable  obstacle,  as  is  in- 
sisted by  appellants.  That  such  is  not  the 
case  we  think  manifest  from  a  consideration 
of  articles  1256,  1257,  and  1268,  supra,  it  is 
not  denied— neither  can  It  be— that,  as  orig- 
inally instltnted,  this  suit  was  against  M. 
Savant  as  well  as  against  the  appellants. 
Under  the  circumstances  of  this  case  a  dls- 
continoance  as  to  M.  Savant  was  expressly 
authorized  by  article  1256;  but,  had  he  In 
fttct  been  served  with  citation,  which  it 
seems  was  impossible,  because  at  a  want  of 
knowledge    aa    to    his    whereabouts,    article 


1259  in  express  terms  authorized  the  court 
to  permit  a  discontinuance  as  to  him  under 
the  circumstances  mentioned  in  article  1257, 
when  the  discontinuance  could  not  operate  to 
the  prejudice  of  other  parties,  as  was  the 
case  in  the  suit  before  us,  as  will  hereinafter 
more  particularly  appear.  If  a  suit  can  law- 
fully be  discontinued  as  against  a  principal 
obligor  who  has  actually  been  served  with 
citation  when  he  Is  actually  and  notoriously 
insolvent,  as  M.  Savant  was,  then  It  passes 
our  comprehension  why  It  should  be  other- 
wise when  the  discontinuance  was  before 
service  of  citation,  as  authorized  by  article 
1256.  In  either  event,  under  the  circumstan- 
ces of  this  case,  Judgment  against  the  surety 
Ir  authorized,  and  it  is  the  surety  company 
alone  who  can  complain  here.  Considering 
the  articles  of  the  statute  quoted  as  a  whole, 
we  think  it  clear,  as  before  stated,  that  the 
court's  action  in  the  particular  under  con- 
sideration must  be  sustained.  To  hold  oth- 
erwise Is  to  render  noneffective  plain  statu- 
tory provisions. 

But  It  is  insisted  that  such  conclusion  is  in 
direct  conflict  with  the  decisions  of  our  Su- 
preme Court  in  the  cases  of  Frank  et  al.  v. 
Tatum,  87  Tex.  204,  25  S.  W.  409,  and  Glass- 
cock V.  Price,  92  Tex.  271,  47  S.  W.  965.  We 
decline,  however,  to  so  consider  them.  It 
seems  to  have  been  held  in  those  cases  that 
a  discontinuance  of  a  suit  as  to  one  or  more 
members  of  a  partnership  leaves  the  court 
without  power  to  render  Judgment  against 
the  firm,  and  an  effort  to  distinguish  them 
from  the  case  before  us  may  not  be  very 
satisfactory.  We  notice,  however,  that  in 
the  case  of  Frank  v.  Tatum  it  nowhere  ap- 
pears In  the  report  of  the  case  that  there  was 
allegation  or  proof  that  the  Individual  mem- 
bers of  the  partnership  who  were  dismissed 
were  nonresidents,  or  actually  and  notorious- 
ly Insolvent,  or  that  the  discontinuances  were 
in  any  way  qualifled,  and  no  Judgment  seems 
to  have  been  sought  against  the  partnership 
as  such.  At  least  the  court  as  to  this  say: 
"The  case  was  tried  upon  the  amended  peti- 
tion, and  to  that  alone  we  can  look  for  the 
allegations  which  govern  in  this  investiga- 
tion. The  amended  petition  docs  not  pur- 
port to  make  the  partnerships  defendants, 
but  declares  explicitly  against  the  individuals 
as  defendants."  The  same  also  appears  to 
be  substantially  true,  in  part  at  least,  In 
Glasscock  v.  Price,  while  in  the  case  now  un- 
der consideration,  in  addition  to  what  we 
have  before  noticed,  appellees  declared 
against  the  flrm  of  Geo.  Scalfl  &  Co.  and 
each  member  thereof,  and  so  limited  its  dis- 
continuance as  to  M.  Savant  as  to  restrict  It 
to  his  individual  and  separate  capacity,  at 
the  same  time  expressly  praying  for  Judg- 
ment  against  said  flrm  and  against  Geo. 
Scalfl,  the  partner  served,  individually.  And 
the  Judgment,  construed  as  a  whole,  evi- 
dences tliat  the  discontinuance  as  to  M.  Sav- 
ant as  entered  by  the  court  was  of  like  re- 
stricted character.    We  think,  in  effect,  that 
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the  judgment  and  petition  relating  to  tbe  dis- 
continuance amounted  to  no  more  than  a 
mere  declaration  of  the  existing. law  as  ap- 
plied to  the  facts  alleged,  In  tbe  absence  of 
a  dismissal  of  any  kind.  In  other  Words, 
that,  tinder  the  circumstances  alleged,  appel- 
lee by  Its  petition  but  averred  Its  purpose 
not  to  seek  a  judgment  against  M.  Savant 
In  his  separate,  individual  capacity,  but  to 
seek  judgment  against  him  in  so  far  as  the 
judgment  sought  against  the  partnership  of 
Tvhlch  he  was  a  member  would  affect  him. 
We  surely  would  not  be  justified  In  reversing 
tbe  judgment  In  appellant's  favor  merely  be- 
cause the  state,  by  Its  proper  oflScer,  saw 
proper  to  distinctly  avow  that  It  did  not  seek 
an  Illegal  judgment— a  judgment  against  M. 
Savant  individually,  a  relief  to  which,  under 
the  circumstances  alleged  and  shown,  the 
court  could  not  award.  We  conclude  that 
the  judgment  against  the  firm  was  author- 
ized. 

If  correct  In  the  foregoing  conclusions,  It 
of  course  follows  that  the  court  committed 
no  error  In  refusing  to  continue  the  case  for 
service  on  M.  Savant.  Besides,  no  bill  of 
exception  was  taken  to  the  action  of  the 
conrt  in  overruling  tbe  application  to  continue 
for  service,  and  we  fall  to  see  how  the  ap- 
I>ellant  surety  company  Is  prejudicially  af- 
fected by  the  action  of  the  court  here  no- 
ticed. No  cross-complaint  of  the  judgment 
in  favor  of  the  surety  company  Is  made  by 
Geo.  Scalfi  or  Geo.  Scalfl  &  Co.,  and  the  find- 
ing that  M.  Savant  Is  actually  and  notorious- 
ly Insolvent  is  not  only  supported  by  tbe 
evidence,  bat  seems  to  be  conceded  by  ap- 
pellants. It  has  not  been  made  apparent 
Just  how  this  could  be  true  If  there  were 
firm  assets  of  Geo.  Scalfl  &  Oo.  In  existence, 
and  no  attempt  to  show  the  existence  of  such 
firm  assets  appears.  We  conclude  that  the 
evidence  tends  to  show  that  there  are  no 
such  assets,  and,  if  so,  a  judgment  In  favor 
of  the  appellant  Surety  Company  against  ei- 
ther M.  Savant  or  the  firm  of  Geo.  Scalfl  & 
Co.  seems  hardly  worth  the  effort  of  anotber 
trial. 

All  assignments  are  overruled,  and  the 
Judgment  affirmed. 


WIDDEOOMBB  T.  CHILES  et  al. 

(Supreme  Court  of  Miraonri,   Division  No.  x. 
March  18,  1003.) 

WATER   COURSES— RIPARIAN   RIOHTS— TITIjB 
BT  ACCRETION. 

1.  Defendant  was  the  owner  of  the  south  half 
of  a  section  of  land  between  which  and  the 
river  bed  there  was  originally  a  strip  of  8 
acres,  forming  the  fractional  north  half,  which 
had  not  been  patented.  The  river  changed  its 
bed  until  it  had  washed  away  tbe  8-acre  stri^, 
and  flowed  through  defendant's  land,  when  it 
began  to  rebuild  to  defendant's  land  all  that  it 
had  washed  away,  and  about  200  acres  addi- 
tional. Plaintiff  then  received  a  patent  for  the 
fractional  north  half  of  the  section  as  describ- 
ed by  the  original  survey.    BeJd  that,  the  accre- 


tion beinc  to  defendant's  land,  plaintiff  took  d» 
title  by  Us  patent. 

Appeal  from  Circuit  court,  Jackson  County; 
H.  Li.  McCnne,  Judge. 

Action  by  R.  H.  Widdecombe  against  Mar- 
tha S.  Chiles  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Reversed. 

Paxton  &  Rose,  for  appellants.  J.  N.  Soatb- 
em,  for  respondent. 

VALLIANT,  J.  This  is  an  action  in  eject- 
ment for  possession  of  N.  E.  %  and  K  Vi 
N.  W.  ^  section  22,  township  61,  range  30. 
in  Jackson  county,  containing  abont  230  acres. 
The  land  in  suit  is  the  result  of  tbe  land- 
bulldlng  propensity  of  the  Missouri  river, 
and  the  question  is  whether  It  was  an  accre- 
tion to  tbe  north  half  of  section  22,  or  the- 
soutb  half. 

By  tbe  United  States  survey  In  1826,  sec- 
tion 22  was  a  fractional  section,  consisting 
of  the  south  lialf,  which  was  a  fall  half  sec- 
tion, and  a  small  strip  containing  8.68  acres 
lying  along  tbe  north  line  of  tbe  south  half 
and  extending  to  the  Missouri  river.  This 
strip  of  8.68  acres  was  all  there  was  of  tbe 
north  half,  and  it  lay  between  tbe  sontb  Iialf 
and  the  river  thus: 


\%Xlo 


From  1826  to  1853  the  river  gradually  chan- 
ged its  bed  by  cutting  away  its  south  bank 
antii  it  bad  washed  away  all  of  the  8.G8 
acres  forming  the  fractional  north  half  of 
the  section,  and  a  considerable  part  of  the 
south  half,  so  that  not  only  was  the  soutb 
bank  of  tbe  river  in  the  south  half  of  the 
section,  but  the  whole  river  flowed  through 
the  south  half  and  converted  it  into  a  frac- 
tional half  section.  About  1853  tbe  river 
ceased  encroactilng,  and  began  to  gradually 
rebuild  where  It  bad  washed  away,  and  this 
process  continued  until  1896,  when  it  had 
not  only  rebuilt  where  It  had  washed  away, 
but  bad  added  more  than  200  acres,  wblcb 
would  have  been  in  tbe  north  half  of  the 
section  If  it  had  existed  when  the  govern- 
ment survey  was  made  in  1826. 

In  1806  plaintlfTs  grantor  obtained  a  pat- 
ent from  the  United  States  for  tbe  fractional 
north  half  of  this  section,  containing,  in  the 
words  of  the  patent,  "eight  acres  and  sixty- 
eight  hundredths  of  an  acre."  The  claim  of 
the  plaintiff  is  that  the  accretion  was  t» 
the  8  ••/loo-acre  strip,  and,  if  that  is  true, 
he  Is  entitled  to  recover.  The  defendiants 
claim  that  the  accretion  was  to  tbe  south 
half  of  the  section,  and,  if  that  is  true,  the- 
judgment  should  be  for  them.  It  was  agreed 
that,  if  plaintiff  was  entitled  to  recover,  his 
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damages  shoald  be  assessed  at  $1,  and  the 
rents  and  profits  at  $4  a  mouth.  The  court 
gave  peremptory  Instructions  for  the  plain- 
tiff, which  resulted  in  a  verdict  and  Judg- 
ment in  his  favor,  from  which  the  defendants 
appeaL 

The  principles  upon  which  the  decision  of 
tliis  case  must  be  founded  have  already  been 
established  by  previous  decisions  in  this 
court,  although,  perhaps,  the  Identical  ques- 
tion, at  least  the  question  In  identical  form 
now  before  us,  has  not  been  answered. 

In  Naylor  v.  Cox,  114  Mo.  232,  21  S.  W.  589, 
the  facts  were  that  in  1817,  when  the  gov- 
ernment survey  was  made,  there  was  an 
Island  in  the  river  which  afterwards  became 
the  property  of  the  plaintiff.  The  land  of 
the  defendant  in  that  suit  was  shown  by  that 
survey  to  be  on  the  north  bank  of  the  river, 
the  main  channel  of  which  ran  between  the 
island  and  defendant's  land.  The  river  made 
encroachments  on  defendant's  land,  thereby' 
pushing  Its  north  bank  farther  north,  and 
taking  Into  its  bed  a  portion  of  what  has 
been  defendant's  land.  After  a  while  It 
changed  its  course,  the  main  channel  got 
around  on  the  south  side  of  the  island,  and 
accretions  began  to  form  against  the  north 
aide  thereof,  and  in  the  course  of  time  these 
accretions  extended  across  what  bad  former- 
ly been  the  bed  of  the  river,  and  covered 
that  space  where  defendant's  land  had  been 
before  it  was  washed  away.  The  defendant 
in  that  case  insisted  that  when  the  accre- 
tions reached  the  place  where,  according  to 
the  old  survey,  his  land  bad  been,  they  be- 
came his  property,  being  In  fact  his  laud  re- 
stored. But  this  court,  per  Gantt,  P.  J.,  said: 
'H3n  the  contrary,  If,  after  the  original  sur- 
rey In  1817.  a  part  of  said  fractional  section 
4  was  washed  away  by  the  river,  and  the 
main  channel  of  the  river  covered  the  place 
where  It  originally  stood,  for  any  considera- 
ble length  of  time,  and  afterwards  accre- 
tions to  the  island  began,  and  gradually 
grew,  and  extended  north  towards  the  north 
bank  until  they  went  beyond  what  was  orig- 
inally the  southern  or  river  boundary  of  said 
section  4,  said  accretions  thus  formed  to  the 
Island  belonged  to  tbe  owner  of  the  island, 
and  not  to  the  owner  of  the  original  frac- 
tional section  4."  In  support  of  that  doctrine 
tbe  court  cites  the  following  cases:  Welles 
T.  Bailey,  55  Conn.  292,  10  AU.  565,  S  Am. 
St.  Rep.  48;  Buse  v.  Russell,  86  Mo.  209; 
Nebraska  v.  Iowa,  143  U.  S.  369,  12  Sup.  Ct. 
896.  36  L.  Ed.  186. 

The  principles  there  laid  down  are  that 
tbe  accretions  belong  to  the  man  who  owns 
the  land  against  which  the  deposits  were 
made,  and  that  they  do  not  belong  to  the 
man  who  owns  land  against  which  such  de- 
posits were  not  made,  although  they  cover 
a  space  where  his  land  was  before  the  river 
washed  it  away.  The  only  difference  be- 
f^een  that  case  and  this  is  that  there  tbe 
original  lands  of  both  parties  were  riparian, 
and  neither  at  any  time  ceased  to  have  a 


visible  body  above  water  and  a  river  front, 
while  here  the  original  land  which  the  plain- 
tiff's patent  calls  for  had  been  washed  away 
entirely,  and  the  land  of  the  defendant  did 
not  Iiave  a  river  front  until  the  8-acre  strip 
Irnd  been  cut  away  by  the  river.  Yet  the 
principles  deduced  from  that  case  are  appli- 
cable here.  If  there  had  been  an  island  in 
front  of  this  8-acre  strip  in  1826,  when  the 
survey  was  made,  and  If,  after  the  strip  had 
been  cut  away  and  the  river  had  encroached 
far  Into  the  south  Iialf  of  the  section,  ac- 
cretions had  formed  against  the  Island  and 
extended  over  the  8-acre  strip  and  over  the 
washed  away  part  of  tbe  south  half,  tbe  law 
as  declared  in  Naylor  v.  Cox,  would  have 
given  the  title  to  the  owner  of  the  island, 
although  the  accretions  filled  the  space  that 
had  once  been  filled  by  the  8-acre  strip  and 
the  washed  away  part  of  the  south  half  of 
tbe  section. 

The  land  in  dispute  in  Naylor  v.  Cox  tte- 
came  the  subject  of  another  suit  between  the 
same  parties,  and  reached  this  court  under 
the  style  of  Cox  v.  Arnold,  129  Mo.  337,  31 
S.  W.  592,  50  Am.  St.  Rep.  450.  In  the  latter 
case  the  evidence  seemed  to  show  that  the 
made  land  in  dispute  was  the  result  of  a 
tow-head  which  had  arisen  out  of  what  had 
been  the  bed  of  the  river,  and  that  accre- 
tions were  made  to  the  tow-head  until  It 
reached  the  mainland.  The  plaintiff  In  that 
case,  who  was  the  defendant  in  the  Naylor 
suit,  and  was  the  owner  of  the  mainland, 
contended  that,  as  the  new  land  had  come  up 
out  of  the  bed  of  the  river  in  the  space  where 
his  land  had  been  before  it  was  washed 
away,  it  belonged  to  him,  and  not  to  the 
owner  of  the  Island.  But  the  court  held 
that,  as  he  was  the  plaintiff  in  tbe  case,  it 
was  not  sufficient  for  him  to  show  that  the 
land  was  not  an  accretion  to  the  island, 
or  that  It  was  an  accretion  to  the  tow-head 
where  his  land  had  once  been,  but  tlmt,  be- 
fore he  could  make  his  title  good,  he  must 
show  that  it  was  an  accretion  to  his  main- 
land, and  that  the  fact  that  the  tow-head 
came  up  out  of  the  bed  of  tbe  river  at  a 
point  where  his  land  was,  before  it  was 
washed  away,  did  not  constitute  It  his  land 
restored. 

The  facts  in  the  case  at  bar  do  not  make 
it  necessary  for  us  to  decide  to  whom  the  ac- 
cretion would  have  belonged  if  it  had  grown 
from  a  tow-head  that  had  come  up  out  of 
the  bed  of  the  river  in  the  place  where  the 
8-acre  strip  had  once  been,  for  there  Is  no  evi- 
dence tending  to  show  such  a  condition. 

This  court,  in  every  case  that  has  come  be- 
fore it  involving  the  subject  of  accretions 
to  riparian  lands,  has  held  that,  in  order  to 
show  title  to  the  accretions,  one  must  show 
that  they  were  formed  by  deposits  against 
visible  land  which  he  or  his  grantors  owned. 
Buse  V.  Russell,  86  Mo.  209;  Hahn  v.  Daw- 
son, 134  Mo.  581,  36  S.  W.  233;  Price  v.  Hal- 
lett,  138  Mo.  561,  38  8.  W.  431. 

Tbe  question.  In  the  very  form  we  now 
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bave  It,  has  been  decided  by  the  Supreme 
Court  of  Connecticut  In  a  case  referred  to  In 
Naylor  t.  Cox,  supra.  The  Connecticut  court 
said:  "They  say,  in  the  first  place,  that  the 
law  of  accretion  applies  only  to  the  case  of 
riparian  land,  and  that,  as  the  plalntlS's  lot 
did  not  originally  bound  upon  the  river,  but 
was  conveyed  to  him  by  distinct  lines  and 
boundaries,  at  least  upon  the  aides  afTected 
by  the  present  questions.  It  cannot  become, 
by  any  changes  of  the  river,  riparian  land. 
We  cannot  accede  to  this  claim.  If  a  par- 
ticular tract  was  entirely  cut  oft  from  a  river 
by  an  intervening  tract,  and  that  Intervening 
tract  should  be  gradually  washed  away  un- 
til the  remoter  tract  was  reached  by  the  riv- 
er, the  latter  tract  would  become  riparian 
as  much  as  U  it  had  been  originally  such. 
This  follows  necessarily  from  the  ordinary 
application  of  the  principle.  All  original  lines 
submerged  by  the  river  have  ceased  to  ex- 
ist. The  river  Is  itself  a  natural  boundary, 
and  every  changing  condition  of  the  river 
in  relation  to  adjoining  lands  is  treated  as  a 
natural  relation,  and  is  not  affected  in  any 
manner  by  the  relation  of  the  river  and  the 
land  at  any  former  period.  If,  after  wash- 
ing away  the  Intervening  lot,  it  should  en- 
croach upon  the  remote  lot,  and  should  then 
begin  to  change  its  movement  in  the  other 
direction,  gradually  restoring  what  it  had 
taken  from  the  remoter  lot,  and  finally  all 
that  had  been  taken  from  the  intervening  lot, 
the  whole,  by  the  law  of  accretion,  would 
belong  to  the  remoter,  but  now  proximate, 
lot.  Having  become  riparian,  it  has  all  rip> 
arlan  rights.  This  general  principle  Is  recog- 
nized by  all  the  text-writers,  and  by  numer- 
ous decisions  of  the  English  and  American 
courts.  The  river  boundary  is  treated  in  all 
cases  as  a  natural  boundary,  and  the  rights 
of  the  parties  as  changing  with  the  change 
of  the  bed.  The  defendants  claim,  in  the 
next  place,  that  though  a  riparian  owner 
may  take  by  accretion  to  the  middle  of  the 
stream,  or,  in  case  of  a  navigable  river  to 
high- water  mark,  yet  that  being  the  limit  of 
bis  original  title,  and,  in. the  case  of  a  non- 
uarigable  river,  the  line  of  the  adjoining 
owner,  he  cannot  take  such  accretion  be- 
yond that  line.  This  claim  is  utterly  without 
support." 

That  case  is  referred  to  with  approval  in 
Peuker  v.  Canter,  62  Kan.  363,  63  Pac.  617. 
and  Wallace  v.  Driver,  61  Ark.  429.  33  S.  W. 
641,  31  L.  R.  A.  817,  in  both  of  which  also 
our  cases  of  Naylor  v.  Cox  and  Cox  v.  Arnold 
are  quoted  with  approval. 

We  are  cited  by  respondent  to  Crandall  ▼. 
Allen,  118  Mo.  403,  24  S.  W.  172,  22  L.  R.  A. 
591,  as  holding  contrary  to  the  doctrine 
above  mentioned,  but  we  do  not  so  under- 
stand that  case.  There  the  plaintiff's  land 
was  bordered  by  the  river.  It  lay  north  of 
the  land  of  defendant,  and  between  it  and 
the  river.  But,  In  the  course  of  time,  so 
much  of  the  plaintiff's  land  was  washed 
away  as  that  It  brought  the  river  to  defend- 


ant's land  and  gave  him  a  river  front,  but 
it  did  not  wash  away  all  of  the  plaintUTs 
land.  Then,  when  the  river  changed,  it  be- 
gan building  land  against  the  defendant's 
front,  and  continued  the  process  until  the 
new-made  land  came  in  front  of  plaintiff's 
land,  and  there  were  accretions  to  the  plaln- 
tifTs  land  also.  The  contention  of  the  defend- 
ant was  that  he  was  entitled  not  only  to  the 
accretions  to  his  own  front,  which  were  con- 
ceded to  him,  but  also  to  that  in  front  of 
the  plaintiff,  because  the  land-building  had 
its  beginning  on  his  land;  but  it  was  held 
that  he  was  entitled  only  to  that  formed  on 
bis  own  front.  The  court  said:  "We  find 
nothing  in  the  record  that  questions  that  this 
accretion  in  front  of  plaintitTs  land  formed 
to  his  shore."  The  court  by  no  means  qual- 
ifies what  it  said  In  Naylor  v.  Cox,  but  re- 
affirms it.  Crandall  v.  Allen  is  Itself  author- 
ity for  the  proposition  that  land,  though  it 
did  not  reach  the  river  when  It  was  originally 
surveyed,  or  when  the  party  bought  it,  yet 
became  riparian  land  when  the  intervening 
land  is  cut  away  by  the  river,  and  that  the 
owner  has  title  to  accretions  formed  against 
it.  In  support  of  the  contention  that  the 
south  half  of  section  22  could  not  be  consid- 
ered riparian  land  because  its  description  on 
the  survey  does  not  call  for  the  river  as  its 
boundary,  we  are  referred  to  Smitb  v.  St. 
L.  Public  Schools,  30  Mo.  290;  Benson  v. 
Morrow,  61  Mo.  845;  Buse  v.  Russell,  86 
Mo.  209;  Elllnger  v.  R.  R.,  112  Mo.  525,  20 
S.  W.  800;  Swearlngen  v.  St.  Louis,  151  Mo. 
348,  62  S.  W.  346.  But  in  none  of  those 
cases  had  the  river  cut  away  the  intervening 
land  and  given  the  land  In  question  a  river 
boundary  in  fact.  Those  decisions  go  no  far- 
ther than  to  hold  that  if  the  call  in  the  deed 
is  for  a  boundary  short  of  the  river,  for  ex- 
ample, to  a  street  or  to  a  wharf  line,  the 
grant  is  not  to  the  river,  and  the  land  grant- 
ed is  not  riparian. 

This  court  has  not  said  in  either  of  those 
cases,  and  we  doubt  If  any  court  has  ever 
said,  that  land  acquired  under  a  deed  giving 
metes  and  bounds  which  do  not  reach  the 
river— which  in  fact  did  not  reach  the  river 
when  the  deed  was  made— does  not  become 
riparian  when  the  Intervening  land  is  wash- 
ed away,  and  the  river  In  fact  becomes  a 
boundary. 

It  Is  said,  as  In  support  of  the  plaintiff's 
claim,  that  the  United  States  never  parted 
with  the  title  to  the  fractional  north  half  of 
section  22  until  1896,  when  the  patent  under 
which  plaintiff  claims  Issued.  But  that  fact 
does  not  alter  the  law  of  the  case.  If  the 
government  parted  with  the  title  to  the  south 
half,  but  held  title  to  the  fractional  north 
half  until  the  latter  was  entirely  washe<1 
away  and  accretions  formed  against  the  south 
half,  they  became  the  property  of  the  owner 
of  the  south  half.  The  owner  of  the  south 
half  holds  his  title  as  much  from  the  govern- 
ment as  does  the  owner  of  the  north  half: 
a  patent  to  the  south  half  would  carry  to  the 
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grantee  not  only  the  then  present  title,  but 
also  all  the  Incidents  of  ownership,  of  which 
is  the  ownership  of  accretions.  The  learned 
coansel  for  respondent  In  their  brief  say: 
"In  the  absence  of  express  legislation  by 
Congress,  the  rules  of  the  common  law  ap- 
plied to  Its  (the  government's)  ownership  of 
this  land,  and,  as  plaintifTs  grantor  obtained 
tbe  patent  for  it  in  1896,  this  action  should 
be  reviewed  as  if  the  government  itself  at 
tbe  time  of  the  grant  had  found  the  defend- 
ants on  the  survey  of  this  land  and  had 
brought  an  action  to  evict  them."  That  Is 
true.  The  common  law  does  apply  to  the 
title  held  by  the  government  (except  In  cer- 
tain particulars,  as,  for  example,  that  it  is 
not  affected  by  prescription  or  the  statute  of 
limitations)  in  the  same  manner  that  it  ap- 
plies to  tbe  title  held  by  an  Indivldnal,  and 
it  is  by  virtue  of  the  rules  of  tbe  common 
law,  as  declared  by  tbe  courts  of  this  coun- 
try, that  the  accretions  in  question  in  this 
suit,  if  they  formed  against  the  south  half, 
after  the  fractional  north  half  had  entirely 
disappeared  in  the  bed  of  the  river,  belonged 
to  the  owner  of  the  south  half.  When  this 
fractional  north  half  was  surveyed  and  of- 
fered for  sale  by  the  government,  it  was 
visible  land,  capable  of  being  held  in  posses- 
alon;  it  was  not  in  the  bed  of  the  river.  The 
government  never  undertook  to  sell  land  the 
metes  and  bounds  of  which  were  at  the  bot- 
tom of  the  river,  and,  if  it  should  sell  land 
bounded  by  a  river,  that  boundary  is  subject 
to  shifting  the  same  as  If  an  individual  was 
tbe  seller.  The  Supreme  Court  of  the  United 
States,  speaking  of  land  belonging  to  the  gov- 
ernment, has  said:  "Where  a  water  line  is 
the  boundary  of  a  given  lot,  that  line,  no  mat- 
ter how  It  shifts,  remains  tbe  boundary,  and 
a  deed  describing  tbe  lot  by  number  or  name 
conveys  the  land  up  to  such  shifting  line 
exactly  as  It  does  up  to  a  fixed  line."  Jelfer- 
les  V.  East  Omaha,  etc..  134  U.  S.  178,  196, 
10  Sup.  Ct.  518.  .33  L.  Ed.  872. 

And,  as  bearing  on  this  point,  we  quote 
again  from  that  court:  "The  United  States 
have  not  repealed  the  common  law  as  to  the 
interpretation  of  its  own  grants,  nor  explain- 
ed what  interpretation  should  be  given  to  or 
Imposed  upon  the  terms  of  the  ordinary  con- 
veyance which  they  use,  except  in  a  few  spe- 
cial Instances;  but  these  are  left  to  the  prin- 
ciples of  law,  and  rules  adopted  by  each  local 
government  where  the  lands  may  lie.  In 
our  judgment,  the  grants  of  the  government 
for  land  bounded  on  streams  and  other  wa- 
ters, without  any  reservation  or  restriction 
uf  terms,  are  to  be  construed,  as  to  their 
effect,  according  to  tbe  law  of  the  state  in 
which  the  lands  lie."  Hardin  v.  Jordan,  140 
O.  8.  371,  11  Sup.  Ct.  808,  35  L.  Ed.  428. 

The  learned  counsel  for  appellant 'In  their 
brief  illustrate  the  proposition  under  consid- 
«ratlon  by  sncb  an  apt  hypothetical  case  that 
we  quote  It:  "Suppose  A.  owns  a  tract  of 
Innd  wbich  does  not  touch  the  river,  but  in 
front  of  it  are  lots  1  and  2,  which  belong  to 


the  United  States.  B.  buys  lot  1,  and  then 
the  river  entirely  cuts  away  both  lot  1,  be- 
longing to  B.,  and  lot  2,  belonging  to  the  gov- 
ernment, encroaching  on  A.  Then  accre- 
tions form  on  A.'s  land,  and  extend  over  the 
places  formerly  occupied  by  lots  1  and  2.  C. 
now  gets  a  patent  to  lot  2.  Is  C,  who  bought 
a  spectral  title,  any  better  off  thau  B.,  who 
bought  a  real  title?" 

This  case  ought  to  have  b6en  submitted  to 
the  Jury  on  the  theory  that  If  the  fractional 
north  half  of  section  22  was  entirely  washed 
away,  making  the  south  half  the  river  front, 
and  the  accretions  formed  against  the  south 
half,  they  become  the  property  of  the  owner 
of  the  south  half,  even  though  they  extended 
over  and  beyond  the  space  where  the  frac- 
tional north  half  had  been  when  the  survey 
was  made. 

The  judgment  Is  reversed,  and  the  cause- 
remanded  to  be  retried  according  to  the  law* 
as  herein  declared.    All  concur. 


WARREN  et  al.  v.   MANWARING. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
March  17,  1903.) 

TAXATION— JUDGMENT— COLLATERAL    ATTACK 
— BVIDBNCE^ORDER  OF  PUBLICATION- 
AFFIDAVIT— JUDGMENT— VALIDITY. 

1.  A  tax  judgment  cannot  be  collaterally  at- 
tacked by  showing  that  tbe  assessment  was  er- 
roneous. 

2.  Failure  to  enter  a  tax  judgment  in  the 
precise  method  pointed  out  by  the  statute  is  an 
irregularity,  not  available  on  collateral  attack. 

3.  Sess.  Acts  1877,  p.  386.  i  6,  relative  to. 
tax  proceedings,  provides  that  in  suits  against 
nonresidents  the  proceedings  shall  be  the  same 
as  in  actions  affecting  real  property,  and  the 
statute  relative  to  such  subject  (Kev.  St.  1899, 
8  576)  enacts  that,  if  plaintiff  allege  in  his  peti- 
tion "or  at  any  time  thereafter  by  affidavit," 
that  the  defendant  is  a  nonresident,  an  order 
of  publication  shall  be  made,  etc.  Beld  that, 
where  a  petition  in  a  tax  suit  alleged  that  de- 
fendant was  a  nonresident,  and  the  order  for 
publication  recited  the  making  of  an  aflSdavit, 
the  order  was  valid,  thoighno  affidavit  was  in 
fact  made. 

4.  Tbe  fact  that  the  affidavit  was  not  in  fact 
made  was  at  most  an  irregularity  not  available 
in  a  collateral  attack  on  the  tax  judgment. 

5.  Laws  1877,  p.  387,  §  10,  relative  to  taxa- 
tion, provides  that  all  suits  shall  be  tried  at 
the  return  term  of  the  writ.  In  a  tax  suit  a 
judgment  was  rendered  at  the  return  term  of 
the  writ,  and  thereafter,  at  another  term,  a 
judgment  similar  in  all  respects  was  rendered' 
in  the  same  proceeding,  except  that  it  recited 
the  entering  of  "an  interlocutory  judgment"  at 
the  return  term.  Execution  was  Issued  on  the 
last  judgmrat,  and  a  sale  and  tax  deed  fol- 
lowed. Held  that,  the  first  judgment  having 
been  a  final  one,  and  the  second  one  wholly 
unauthorized,  the  tax  deed  was  invalid. 

Appeal  from  Circuit  Court,  Ozark  County; 
W.  N.  Evans,  Judge. 

Suit  by  Louis  R.  Warren  and  another 
against  Joshua  Manwarlug.  From  a  decree 
for  defendant,  complainants  appeal.  Revers- 
ed. 

This  suit  was  instituted  In  Ozark  county. 
Mo.,  on  the  20th  day  of  December,  1897. 
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The  natnre  of  the  action  was  to  have  the 
coxat  ascertain  and  declare  the  title  to  the 
lands  In  dispute.  That  we  ma^  fully  under- 
stand the  issues  In  this  cause,  we  have  in- 
serted the  petition  and  answer. 

Petition,  omitting  caption:  "Plaintiffs  state 
that  they  are  the  owners  in  fee  simple  of  the 
following  described  real  estate,  situate  in 
Ozark  county,  Missouri,  to  wit,  all  of  section 
fourteen  (14)  and  the  northeast  quarter  and 
the  east  half  of  northwest  quarter  of  section 
twenty-four  (24),  township  twenty-four  (24) 
noMh,  of  range  thirteen  (13)  west;  that  de- 
fendant claims  title  to  said  above-described 
real  estate  through  a  tax  deed  executed  by 
M.  P.  Tate,  sheriff  of  Ozark  county,  Mis- 
souri, on  the  19th  day  of  October,  1882;  that 
said  deed  was  executed  by  M.  P.  Tate,  sher- 
iff, aforesaid,  by  ylrtue  of  a  sale  made  under 
an  execution  issued  from  the  circuit  clerk's 
office  of  Ozark  connty,  Missouri,  on  a  tran- 
script judgment  from  a  justice  of  the  peace 
and  a  judgment  of  the  circuit  court;  ttiat 
said  judgments  were  wholly  void,  and  passed 
no  title.  Wherefore  the  plaintiffs  pray  the 
court  to  ascertain  and  determine  the  estate, 
title,  and  Interest  of  plaintiffs  and  defendant, 
respectively,  in  said  real  estate  above  de- 
scribed, and  to  define  and  adjudge  by  its 
Judgment  or  decree  the  title,  estate,  and  in- 
terest of  the  parties  severally  in  and  to  such 
real  estate." 

Answer,  omitting  caption:  "Defendant,  for 
answer,  says  tliat  he  denies  each  and  every 
allegation  therein  contained,  and  not  herein 
admitted.  Defendant  says  he  is  the  absolute 
owner  in  fee  of  all  the  land  described  in 
plaintiffs'  petition,  and  prays  judgment  for 
the  same." 

When  the  cause  was  called  for  trial,  re- 
spondent, by  his  attorney,  admitted  that  re- 
spondent had  oo  right  or  title  to  the  N.  E. 
%  and  E.  %  of  the  N.  W.  %  of  section  14, 
and  the  N.  E.  ^  and  E.  %  of  the  N.  W.  ^ 
of  section  24,  township  24,  range  13,  same 
being  part  of  said  lands,  and  that  appel- 
lants were  entitled  to  judgment  for  the  recov- 
ery of  the  same. 

During  the  progn^ss  of  the  trial,  the  fol- 
lowing agreement  as  to  this  cause  was  made: 
"It  is  agreed  by  and  between  the  attorneys 
for  plaintiffs  and  defendant  that  the  common 
source  of  title  is  John  Whitcomb,  by  deed  to 
him  dated  August  20, 1870,  by  James  Watson, 
patentee,  to  the  S.  %  and  the  W.  %  of  the  N.  W. 
li  of  section  14,  township  24,  range  13,  and 
that  appellants  are  entitled  to  recovery,  unless 
respondent  has  title  by  reason  of  sherifTs 
deed."  Appellants  introduced  In  evidence 
their  claim  of  title  from  Whitcomb  to  the 
plaintiffs  In  this  action.  Defendant  offered 
In  evidence  sheriff's  deed,  based  on  a  judg- 
ment rendered  by  the  circuit  court  of  Ozark 
county  on  the  28th  of  October,  1878,  convey- 
ing the  land  in  dispute  to  one  J.  S.  Platten- 
burg;  also  deed  from  Plattenburg  to  the  de- 
fendant in  this  suit.  Plaintiffs  then  offered 
in  evidence  the  petition  in  a  suit  for  back 


taxes,  filed  in  the  circuit  court  of  Ozark 

county  to  the  April  term,  1878,  wherein  the 
state  of  Missouri,  at  the  relation  and  to  the 
use  of  R.  Q.  OilUland,  was  plaintiff,  and  John 
Whitcomb  defendant,  to  enforce  the  state's 
lien  for  taxes  on  the  lands  involved  in  tliig 
controversy.  Order  of  publication  issued 
upon  the  filing  of  said  petition  to  recover  the 
back  taxes,  and  plaintiffs  offered  in  evidence 
such  publication,  which  is  as  follows: 

"Order  of  PubUcation. 

"The  State  of  Missouri,  at  the  Relation  and 

to  the  Use  of  R.  Q.  GiUUand,  Collector 

of  Ozark  County,  vs.  John  Whitcomb. 

"Now  comes  the  plaintiff  herein  before  the 
undersigned  clerk  of  the  circuit  court  of 
Ozark  county,  in  vacation,  and  files  bis  peti- 
tion and  affidavit,  stating,  among  other 
things,  that  the  defendant  is  a  non-resident 
of  this  state,  whereupon  it  is  ordered  by  the 
clerk  that  said  defendant  be  notified  by  pub- 
lication tliat  plaintiff  has  commenced  a  suit 
against  him  In  tills  court,  the  object  and 
nature  of  wlilch  is  to  enforce  the  lien  of  the 
state  of  Missouri,  for  back  taxes  for  the  years 
1865,  '66,  '67,  "68,  '69,  '70,  '71,  '72,  '73,  '74, 
'75  and  '76,  amounting  to  the  sum  of  $248.02, 
on  the  following  described  real  estate,  sit- 
uated in  the  county  of  Ozark,  to  wit,  section 
14,  township  24,  range  13,  and  that  unless 
the  said  defendant  be  and  appear  at  the  next 
term  of  tliis  court,  to  be  held  on  the  thh^ 
Monday  In  April  next,  at  the  courthouse  in 
the  town  of  Gainesville,  county  of  Ozark, 
state  of  Missouri,  and  on  or  before  the  third 
day  thereof  plead,  answer  or  demur  to  the 
petition  in  said  cause,  the  same  will  be  taken 
as  confessed  and  Judgment  rendered  accord- 
ingly. 

"And  It  Is  further  ordered  that  a  copy  here- 
of be  published,  according  to  law,  in  the 
Ozark  County  News,  a  newspaper  published 
in  the  county  and  state  aforesaid. 

"Attest:  .Tohn  W.  HarUn,  Clerk." 

(Record,  pages  33  and  36). 

"Proof  of  PubUcatton. 

"OainesvUle,  Mo.,  April  18,  1878. 

"I,  W.  A.  Love,  editor  of  the  Ozark  Coun- 
ty News,  a  newspaper  published  in  the  comi- 
ty of  Ozark,  state  of  Missouri,  certify  that 
the  order  of  publication,  a  copy  of  which  la 
hereto  annexed,  was  published  in  the  Ozark 
County  News  for  four  successive  weeks,  the 
first  insertion  being  on  the  19th  day  of  Feb- 
ruary, 1878,  in  numt>er8  as  follows:  19,  20, 
21,  22.  W.  A.  liove. 

"Subscribed  and  sworn  to  before  me  this 
18th  day  of  April,  1878. 

"[Seal.]      John  W.  HarUn,  Circuit  Clerk. 

"FUed  April  18, 1878. 

"John  W.  HarUn,  caerk." 

Appellants  introduced  In  evidence  Judc- 
ment  of  circuit  court  rendered  on  the  fiftii 


Digitized  by  VjOOQIC 


Ho.) 


WAUBEN  T.  MANWARING. 


449 


day  of  April  term  of  court  for  the  year 
1878,  the  same  being  April  19,  1878,  which  1b 
MB  follows: 

"State  of  Missouri,  at  the  Belatlon  and  to 
the  Use  of  B.  Q.  OlUUand,  Col- 
lector,   Plalntlft,    vs.    John 
Whltcomb,  Defendant 

"Suit  on  Delinquent  Lands. 

"Now  at  this  day,  this  cause  being  called 
for  trial,  the  plaintUf  appears  by  attorneys, 
but  the  defendant  comes  not,  but  makes 
default,  and  It  appearing  that  this  suit  was 
brought  to  the  court  by  the  above-named  col- 
lector In  and  for  Ozark  county,  Missouri,  for 
the  purpose  of  enforcing  the  lien  of  the  state 
of  Missouri,  under  the  act  of  the  General 
Assembly  approved  April  12,  1877  [Laws 
1877,  p.  384],  upon  the  following  described 
real  estate,  to  wit,  section  14,  township  24, 
range  13  west,  for  the  taxes.  Interest,  and 
costs  due  thereon  for  the  years  1865,  '66,  '67, 
'68,  '68,  '70,  '71,  '72,  '78,  '74,  '76,  and  '1&, 
and  for  a  decree  of  this  court  to  sell  said 
real  estate,  or  so  much  thereof  as  sbaU  be 
sufficient  to  pay  and  satisfy  said  taxes.  Inter- 
ests, and  costs,  the  sum  of  two  hundred  and 
eighty-seven  dollars  and  eleven  cents  ($287.- 
11),  which  said  sum  is  ascertained  by  a  tax 
bill  filed  here  in  court  by  said  collector,  and 
by  him  duly  certified  as  the  law  directs,  and 
the  court  finds  that  said  interest,  taxes,  and 
cost  had  been  duly  assessed  and  charged 
against  said  real  estate  at  the  several  times 
aforesaid  by  the  proper  officers,  agents  of 
■aid  state  of  Missouri,  under  the  then  exist- 
ing laws  of  said  state,  and  that  the  defend- 
ant had  wholly  failed  and  neglected  to  pay 
the  same  or  any  part  thereof,  although  often 
requested  to  do  so  by  platntifTs  agents,  and 
that  defendant  had  been  notified  of  the  com- 
mencement of  this  action  by  publication  in 
the  Ozark  Ck>unty  News,  a  weekly  newspaper 
printed  and  published  In  Ozark  county,  Mis- 
souri, for  four  weeks  successively,  the  last 
Insertion  being  at  least  four  weeks  before 
the  commencement  of  this  term  of  this  court, 
and  that  the  aforesaid  sum  of  taxes.  Inter- 
est, and  costs  is  still  due  and  unpaid:  It  Is 
therefore  considered  and  decreed  by  the 
court  that  the  lien  of  the  state  of  Missouri 
be  enforced  ujpon  the  above-described  real  es- 
tate, and  that  the  same,  or  so  much  thereof 
as  shall  be  sufficient  to  pay  and  satisfy  said 
taxes.  Interest,  and  costs,  be  sold  according 
to  law  for  that  purpose,  and  that  plaintMF 
have  and  recover  of  and  from  the  defendant 
her  costs  and  charges  In  this  behalf  laid 
out  and  exi>ended,  and  It  Is  ordered  by  the 
court  that  a  special  execution  Issue  against 
said  lands." 

Appellants  also  introduced  Judgment  of  the 
Ozark  county  circuit  court  rendered  on  the 
28th  day  of  October,  In  a  suit  to  enforce  the 
state's  lien  for  taxes  against  said  section  14, 
In  which  said  state  of  Missouri,  at  the  rela- 
tion and  to  the  use  of  R.  Q.  Oilllland,  was 
78  S.W.— 29 


plaintiff,  and  John  Whltcomb  was  defend- 
ant, which  Judgment  la  as  follows: 

"State  of  Missouri,  at  the  Relation  and  to  the 
Use  of  R.  Q.  Gilliland,  Collector,  vs. 
John  Whltcomb. 
"Suit  on  Delinquent  Lands. 
"Now,  at  this  day,  this  cause  being  called 
for  trial,  the  plaintifr  appears  by  bis  attor- 
ney, but  the  defendant  comes  not,  but  makes 
default,  and,  it  appearing  to  the  court  that 
this  suit  was  brought  by  the  above-named  col- 
lector In  and  for  Ozark  county,  Missouri,  un- 
der act  of  the  General  Assembly  of  the  state 
of  Missouri  approved  April  12th,  1877  [Laws 

1877,  p.  384],  for  the  purpose  of  enforcing 
the  lien  of  the  state  and  county  aforesaid  up- 
on the  following  described  lands,  to  wit,  all 
of  section  14,  of  township  24,  range  13,  for 
the  taxes,  interest,  and  costs  due  thereon  tor 
the  years  1865,  '66,  '67,  '68.  '60,  '70,  '71,  '72, 
'73,  '74,  '76,  '76,  and  for  the  purpose  of  ob- 
taining a  decree  of  this  cuiirt  for  the  sale 
of  said  land,  or  so  much  thereof  as  shall  be 
sufficient  to  pay  and  satisfy  said  taxes,  in- 
terest, and  costs,  and  It  appearing  to  the 
satisfaction  of  the  court  that  at  the  last  term 
of  this  court  an  Interlocutory  Judgment  was 
rendered  against  the  defendant,  and  It  ap- 
pearing to  the  court  that  the  whole  of  said 
taxes.  Interest,  and  costs  are  still  due  and 
unpaid  the  plaintiff,  and  that  the  same  had 
been  assessed  and  duly  charged  against  said 
land  at  the  several  times,  as  before  stated, 
by  the  proper  officers,  agents  of  the  state  and 
county  aforesaid,  and  that  the  defendant 
had  wholly  neglected  to  pay  the  same  or  any 
part  thereof,  although  often  required  to  do 
so  by  the  different  collectors  of  said  state 
and  county,  and  the  court  further  finds  that 
said  taxes,  interest  and  costs  charged  against 
said  land  amounts  to  the  sum  of  two  hundred 
and  ninety-three  dollars  and  fifty-three  cents 
($283.63)  taxes  and  Interest,  and  the  sum  of 
thirty-five  dollars  and  twelve  cents  ($35.12) 
for  his  cost  In  this  behalf  laid  out  and  ex- 
pended: 

"It  Is  therefore  considered  and  ordered  by 
the  court  fhtX  the  plaintiff  have  and  recover 
of  and  from  the  defendant  the  amount  of 
taxes  and  interest,  together  with  his  cost  of 
this  suit,  and  that  the  above-described  land, 
or  so  much  thereof  as  shall  be  sufficient  to 
satisfy  said  taxes.  Interest,  and  costs  due 
thereon,  be  sold  according  to  law,  for  which 
a  special  execution  may  issue  against  said 
land." 

Upon  this  last-mentioned  Judgment,  the 
special  execution  was  Issued,  the  land  levied 
upon  by  virtue  of  it,  and  sold,  and  in  pursu- 
ance of  such  sale  the  deed  In  dispute  (which 
Is  as  follows)  was  executed: 

"To  all  to  whom  these  presents  shall  come, 
I,  Robert  P.  Ellison,  Sheriff  of  the  County 
of  Ozark,  State  of  Missouri,  send  greeting: 
Whereas,  on  the  28th  day  of  October,  A.  D. 

1878,  Judgment  was  rendered  in  the  Circuit 
Court,  in  the  County  of  Ozark,  State  of  Mis- 
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Bonrl,  In  favor  of  the  State  of  Missouri,  at  the 
relation  and  to  the  use  of  Bobert  Q.  Oilll- 
land,  C!ollector  of  the  Rerenue  of  Ozark  Coun- 
ty, In  the  State  of  Missouri,  and  against  John 
Whltcomb  for  the  sum  of  two  hundred  nine- 
ty-three and  ss/ioo  dollars  ($293.63)  for  cer- 
tain delinquent  State,  County  and  Special 
Taxes  and  interest  hereinafter  set  forth,  as- 
sessed and  found  by  said  Court  to  be  due 
and  unpaid  upon  the  following  described  real 
estate,  viz: 


Tract  Na 

Parts  of  Sections,  Lot 

or  Block,  Addition 

or  Town. 

Becfn. 

Twp. 

Bngtb 

1 

AUof 

14 

24 

1* 

"And  that  the  taxes  and  interest  fonnd 
due  upon  said  real  estate  and  the  years  for 
which  the  same  were  assessed  are  upon  each 
of  the  above  described  tracts,  as  follows,  viz.: 

Tract  No.  1— Tean  for  which  taxaa  war*  found  due. 

1866,  S11.86;    1866,  817.04;    1867,  $!>  49,  total $  41.«l 

1868,  $  9.47;    1869,  $17.04;    1870,  842.28,  total 68.79 

1871,  830.18;    1878,  $28.08;    1878.  825.76,  total 83.96 

18T4,  ^.60;   1876,  $40.28;   1876,  $33.17,  total t8.8» 


Total 


"And  also  certain  costs  which  have  been 
taxed  the  snm  of  $35.12,  which  said  several 
sums  of  taxes,  interests  and  costs  were  de- 
clared by  said  Court  to  be  a  Hen  in  favor  of 
the  State  of  Missouri  upon  the  above  describ- 
ed tracts  of  real  estate. 

"And,  whereas.  It  was  decreed  by  said 
Court  that  the  Hen  of  the  State  of  Missouri 
npon  said  real  estate  for  taxes,  interests  and 
costs  be  enforced,  and  that  said  real  estate, 
or  so  much  thereof  as  may  be  necessary  to 
satisfy  such  judgment.  Interests  and  cost, 
be  sold  according  to  law;  upon  which  judg- 
ment a  special  execution  and  order  of  sale 
was  issued  from  the  clerk's  office  of  said 
court,  in  favor  of  the  State  of  Missouri,  to 
the  use  of  said  collector  and  against  the  said 
John  Whltcomb,  dated  the  28th  day  of  Feb- 
ruary, A.  D.  1870,  and  directed  to  the  sber- 
itt  of  the  County  of  Ozark,  and  directing 
said  sheriff  to  sell  said  real  estate  to  satisfy 
such  judgment,  interest  and  costs,  and  the 
same  was  to  be  delivered  on  the  4th  day 
of  March,  A.  D.  1879,  by  virtue  of  which 
said  execution,  I,  the  said  sheriff,  did,  on 
the  4tb  day  of  March,  A.  D.  1879,  levy  upon 
and  seize  the  above  described  real  estate, 
situated  in  my  said  county;  and  having, 
previously  to  the  day  of  the  sale  hereinafter 
mentioned,  given  at  least  twenty  days'  no- 
tice of  the  time  and  place  of  the  sale,  and 
of  the  real  estate  to  be  sold,  and  where  sit- 
uated, as  the  law  directs,  by  advertisement 
In  the  Weekly  Ozark  County  News,  a  news- 
paper published  in  my  said  county,  by  virtue 
of  which  said  execution  and  notice,  I  did,  on 
the  22nd  day  of  April,  A.  D.  1879,  between 
the  hours  of  9  in  the  forenoon  and  6  in 
the  afternoon  of  that  day,  agreeably  to  said 
notice,  at  the  court  house  door.  In  my  said 
Ooun^  of  Ozark,  and  during  the  session  of 


the  Circuit  Court,  at  the  April  term  thereof, 
A.  D.  1879,  expose  to  sale  at  public  auction, 
for  ready  money,  the  above  described  real 
estate,  and  J.  S.  Plattenburg  being  the  high- 
est bidder  for  the  following  described  real 
estate,  viz:  N.  E.  U,  of  N.  B.  ^  for  the 
sum  of  one  dollar,  and  the  S.  E.  ^  N.  B. 
^  for  the  sum  of  one  dollar;  the  N.  W. 
^  N.  B.  ^  for  the  sum  of  one  dollar;  the 
S.  W.  ^  N.  B.  \i,  for  the  snm  of  one  dollar; 
the  N.  B.  ^  S.  B.  ^  for  the  sum  of  one 
dollar;  the  S.  B.  ^  S.  B.  \i,  for  the  sum  of 
one  dollar;  the  N.  W.  %,  S.  B.  %,  for  the 
sum  of  one  dollar;  the  S.  W.  ^  S.  B.  ^ 
for  the  sum  of  one  dollar;  the  N.  B.  ^  N. 
W.  %,  for  the  sum  of  one  dollar;  the  S.  B. 
^  S.  W.  ^  for  the  snm  of  one  dollar;  the 
N.  W.  M,  N.  W.  \i,  for  the  sum  of  one  dol- 
lar; the  S.  W.  %,  N.  W.  U,  for  the  sum  of 
one  dollar;  the  N.  B.  ^  8.  W.  ^  for  the 
snm  of  one  dollar;  the  S.  B.  ^  S.  W.  ^ 
for  the  snm  of  one  dollar;  the  N.  W.  ii, 
S.  W.  ^  for  the  snm  of  one  dollar;  the 
8.  W.  ^  S.  W.  %  for  the  sum  of  one  dollar. 
All  in  Section  fourteen  (14),  Township  twen- 
ty-four (24)  Range  thirteen  (18)  west,  lying 
and  being  situate  In  the  (bounty  of  Ozark, 
State  of  Missouri,  the  said  last  above  de- 
scribed tracts  were  stricken  off  and  sold  to 
the  said  J.  S.  Plattenburg  for  the  sum  bid 
therefor  by  him,  as  above  set  forth.  Now, 
therefore,  In  omsideratlon  of  the  premises 
and  of  tiie  sum  of  sixteen  ($16)  dollars  to 
me,  the  said  sheriff,  in  hand  paid  me  by 
the  said  John  S.  Plattenburg,  the  receipt 
whereof  I  do  hereby  acknowledge,  and  by 
virtue  of  the  authority  In  me  vested  by  law, 
I,  Robert  P.  Bllison,  Sheriff,  as  aforesaid, 
do  hereby  assign,  transfer  and  convey  imto 
the  said  J.  S.  Plattenburg  all  the  above  de- 
scribed real  estate  so  stricken  off  and  sold 
to  him  that  I  might  sell  as  sheriff,  as  afore- 
said, by  virtue  of  the  aforesaid  judgment, 
execution  and  notice. 

"To  have  and  to  hold,  the  right,  title.  In- 
terest and  estate  hereby  conveyed  unto  the 
said  J.  S.  Plattenburg,  heirs  and  assigns, 
forever,  with  all  the  rights  and  appurtenan- 
ces thereto  belonging. 

"In  witness  whereof,  I,  Robert  P.  BUIson, 
Sheriff  of  the  (bounty  of  Ozark  and  State 
of  Missouri,  have  hereto  set  my  hand  and 
afDxed  my  seal  this  2Sth  day  of  April,  A.  D. 
1879.  Robert  P.   BlUson." 

This  deed  was  duly  acknowledged  In  open 
court,  and  properly  filed  for  record  and  re- 
corded In  the  recorder's  office  of  Ozark  coun- 
ty. The  record  discloses  that  appellants,  at 
the  time  said  deed  was  offered  in  evidence, 
objected  to  its  introduction,  and  excepted 
to  the  action  of  the  court  In  overruling  the 
objection. 

Upon  a  submission  of  this  cause  to  the 
court,  it  ascertained  and  declared  the  title  as 
to  the  land  to  which  respondent  entered  a 
disclaimer  to  be  In  appellants;  as  to  the 
remainder  of  the  land  involved  In  this  suit 
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It  declared  tbe  title  vested  in  the  respondent, 
as  Is  fnlly  Indicated  by  tbe  decree  rendered 
In  tills  cause.  To  the  action  of  the  court  in 
rendolng  snch  decree  appellants  objected 
and  dnly  excepted  at  the  time.  Appellants' 
motion  for  new  trial  being  by  tbe  court  over- 
mled,  they,  In  proper  form,  bare  prosecuted 
their  appeal  to  this  court 

Laix  A.  Wbitcomb,  Y.  B.  McOlendon,  and 
Ouy  1.  Harrison,  for  appellants.  A.  H.  Ut- 
Ingston,  for  respondent 

FOX,  J.  (after  stating  the  facts).  It  is 
T«7  earnestly  urged  by  appellants'  counsel 
that  tbe  judgment  in  the  tax  proceeding  was 
void,  because  based  upon  an  erroneous  as- 
sessment It  is  also  contended  that  tbe  or- 
der of  publication  was  Improvldeutly  grant- 
ed. In  fact,  it  Is  contended  that  it  was  void, 
becanse  the  affidavit  was  not  In  fo-ct,  made 
as  recited  by  the  clerk  In  the  order  of  pub- 
lication. Appellants  also  insist  that  the 
Judgment  upon  Its  face,  does  not  conform 
to  the  requirements  of  the  statute.  The  last 
contention,  and  the  one  that  is  most  vital. 
Is  that  tbe  Judgment  of  October  28,  1878, 
upon  which  the  execution  issued,  and  which 
forms  tbe  basis  of  the  tax  deed,  is  void. 

Tbe  judgment  In  this  case.  If  otherwise 
vaUd,  1b  not  rendered  void  by  reason  of  the 
erroneous  assessment  complained  of  by  tbe 
appellant  In  the  case  of  Olbbe  v.  Southern, 
116  Mo.  204,  22  S.  W.  713,  the  court  through 
Black,  J.,  says,  "It  was  assumed  that  the  cir- 
cuit court  derives  its  jurisdiction  to  render 
a  judgment  from  the  existence  of  a  valid  as- 
sessment This  is  most  clearly  not  tbe  law 
of  this  state.  The  court  derived  Its  juris- 
diction to  hear  and  determine  the  cause  in 
which  the  state,  to  tbe  use  of  the  collector, 
sued  £31  Bower  for  the  taxes  therein  claimed, 
from  tbe  Constitution  and  laws  of  this  state. 
It  was  a  court  of  general  Jtnrlsdlctlon,  pro- 
ceeding according  to  the  course  of  the  com- 
mon law.  Its  jurisdiction  once  obtained,  as 
it  was  in  that  cause,  upon  a  petition  stating 
a  canae  of  action,  after  due  notification  of 
the  defendant  by  an  order  of  publication  reg- 
nlarly  ordered  and  published,  cannot  be  ques- 
tioned in  a  collateral  suit  by  the  proof  that 
some  of  its  findings  were  erroneous.  Its 
judgments  are  no  less  conclusive  in  tax  suits 
than  in  any  other  causes  over  which  it  has 
jurisdiction  by  virtue  of  the  Constitution  and 
laws  of  fbe  state.  Jones  v.  Drlsklll,  94  Mo. 
190,  7  S.  W.  HI;  Milno'  v.  Shipley,  94  Mo. 
108,  7  S.  W.  176;  Allen  v.  McCabe,  93  Mo. 
138,  6  8.  W.  62;  1  Black  on  Judgments,  { 
247.  The  court  committed  no  error  in  re- 
fusing to  admit  tbe  assessment  books  to  show 
tbe  lands  were  not  assessed.  The  proof  of 
that  fact  If  true,  would  not  have  Invalidated 
tbe  judgment  on  which  the  tax  deed  was  bot- 
tomed." This  erroneous  assessment  at  most 
was  an  irregnlarlty,  of  which  tbe  appellants 
could  not  avail  themselves  in  a  collateral  pro- 
ceeding.    In  tbe  case  of  Allen  v.  McCabe,  93 


Mo.  138,  5  S.  W.  62,  tbe  court  very  clearly 
announces  the  doctrine  "that  the  same  pre- 
sumptions are  to  be  indulged  in  favor  of  its 
judgments  and  the  proceedings  under  it  In 
tax  cases  as  would  be  Indulged  in  favor  of 
any  Judgment  of  a  court  of  general  Jurisdic- 
tion In  an  action  between  individuals."  To 
tbe  same  effect  is  tbe  case  of  Wellshear  v. 
Kelley,  69  Mo.  848.  The  doctrine,  as  con- 
tended for  by  appellants,  and  which  is  sup- 
ported by  certain  adjudications,  might  be  ap- 
plicable in  cases  where  tbe  sale  of  tbe  land 
for  taxes  was  authorized  to  be  made  in  a 
summary  manner  without  the  Judgment  of 
any  court,  or  where  the  sales  were  in  pur- 
suance of  judgments  rendered  by  courts  ex- 
ercising special  or  limited  Jurisdiction;  but 
not  so  under  the  law  in  force  governing  the 
tax  proceedings  in  this  case,  where  the  Judg- 
ments are  rendered  by  a  court  of  general 
jurisdiction.  Where  the  court  has  Jurisdic- 
tion of  the  subject-matter,  and  acquires  ju- 
risdiction of  the  person  by  due  process  of 
law,  Its  judgments  are  entitled  to  all  the  fa- 
vorable presumptions,  and  cannot  be  attacked 
in  a  collateral  proceeding  for  a  mere  Irregu- 
larity. 

As  to  errors  complained  of  that  the  Judg- 
ment does  not  conform  to  the  requirements 
of  the  statute,  will  say  that  what  has  been 
said  upon  the  point  as  to  errors  in  the  assess- 
ment is  equally  as  applicable  to  this  conten- 
tion. The  failure  of  the  court  to  enter  the 
Judgment  In  the  precise  method  pointed  out 
by  the  statute  was  at  most  an  irregularity, 
but  did  not  render  the  judgment  void,  and  it 
is  unavailing  to  the  appellants  In  this  action. 

Tbe  next  contention  to  which  our  attention 
is  very  eamesUy  directed  by  learned  counsel 
for  appellants  is  the  charge  that  the  order 
of  publication  was  void  because  the  affidavit 
was  not  in  fact  made.  We  have  examined 
the  petition  filed  in  the  back-tax  suit  from 
which  tbe  sale  in  dispute  resulted,  and  find 
that  It  Is  alleged  in  the  petition,  independent 
of  the  affidavit,  that  "tbe  defendant  is  a  non- 
resident of  the  state,  so  that  tbe  ordinary 
process  of  law  cannot  be  had  upon  him; 
therefore  prays  tbe  court  in  vacation  to  make 
an  order  of  publication  notifying  the  defend- 
ant of  the  commencement  of  this  suit"  Sec- 
tion 6,  Sess.  Acts  1877,  p.  386,  under  which 
the  proceeding  was  Instituted,  provides:  "In 
case  of  suits  against  non-residents,  on  whom 
service  cannot  be  had  by  ordinary  summons, 
the  proceedings  shall  be  the  same  as  now 
provided  by  law  in  civil  actions  affecting  real 
or  personal  property."  Hence  we  are  led  to 
the  provisions  of  tbe  general  law  in  respect 
to  orders  of  publication  to  see  tbe  requisite 
steps  to  be  taken  in  order  to  procure  an  or- 
der of  publication.  Section  675,  Rev.  St 
1899,  which  Is  the  same  as  the  statute  on  this 
subject  in  force  in  1877,  provides  that,  "if 
the  plaintiff  shall  allege  in  his  petition  or  at 
the  time  of  filing  the  same  or  at  any  time 
thereafter  shall  file  an  affidavit,  stating  that 
part  or  all  of  tbe  defendants  are  nonresl- 
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dents,  BO  that  the  ordinary  process  of  law  can- 
not be  served  upon  them,  the  court  in  which 
said  suit  is  brought,  or,  in  vacation,  the  cierk 
thereof,"  shail  malce  the  order  of  publication. 
It  will  be  readily  observed  that,  if  the  peti- 
tion makes  the  proper  averments  as  to  non- 
residence,  no  affidavit  Is  required.  In  fact, 
the  statute  simply  points  out  two  methods 
of  securing  the  order  desired.  This  order 
can  be  Issued  by  the  court  or  the  clerk.  The 
order  of  publication  challenged  in  this  case 
was  Issued  by  the  clerk.  The  clerk  was  au- 
thorized to  make  this  order,  upon  the  allega- 
tions in  the  petition,  without  any  nffldavlt 
It  is  true  he  recites  in  the  order  the  making 
of  the  affidavit  This  recital,  even  if  not 
true,  would  not  make  the  order  void,  for  he 
bad  the  authority,  under  the  plain  terms  of 
the  petition,  to  issue  the  order.  There  is  no 
merit  In  this  contention,  and  at  most  it 
stands  on  the  same  footing  of  the  other  con- 
tentions discussed— a  mere  Irregularity.  That 
cannot  be  Invoked  by  the  defendant  in  this 
proceeding. 

This  brings  us  to  the  last  question  involved 
in  this  case:  Was  the  sale  in  the  tax  pro- 
ceeding, which  resulted  in  the  execution  of 
the  tax  deed  by  the  sheriff,  based  upon  a  void 
Judgment?  The  answer  to  this  question  set- 
tles this  controversy.  Section  10,  Laws  1877, 
p.  387,  In  force  at  the  time  this  tax  suit  was 
brought,  provides,  "All  suits  instituted  un- 
der the  provisions  of  this  act  shall  be  tried 
at  the  return  term  of  the  writ,  unless  con- 
tinued for  good  cause  shown."  It  will  not 
be  disputed  that  this  suit,  which  resulted  in 
the  sale  of  the  land  in  suit,  was,  under  the 
provisions'  of  the  statute,  triable  at  the  April 
term,  1878,  to  which  that  suit  had  been 
brought  At  the  April  term  the  judgment,  as 
heretofore  indicated,  was  rendered.  This 
judgment,  in  our  opinion,  was  a  final  judg- 
ment The  statute  authorized  its  trial,  the 
court  had  jurisdiction  of  the  subject-matter 
and  of  the  person  of  the  defendant,  and  each 
and  every  fact  necessary  to  be  found  is  re- 
cited in  that  judgment.  The  Hen  of  the  state 
Is  declared;  the  amount  is  ascertained;  it  is 
ordered  that  the  land,  or  so  much  thereof  as 
shall  be  sufficient  to  satisfy  the  taxes,  inter- 
est, and  cost  be  sold,  and  that  special  exe- 
cution issue  against  said  land.  At  the  Octo- 
ber term,  1878,  a  judgment  similar  in  all  re- 
spects was  rendered  in  the  same  proceeding. 
In  fact  It  is  substantially  the  same  In  form, 
except  it  recites  the  entering  of  an  Interlocu- 
tory judgment  at  the  April  term.  The  exe- 
cution was  issued  upon  this  last-mentioned 
judgment  rendered  at  the  October  term, 
1878,  and  the  sale  and  deed  followed  as  a 
result  of  that  judgment  and  execution. 

It  Is  elementary  that  there  cannot  be  two 
final  judgments  in  the  same  action,  with  but 
one  defendant  This  court.  In  the  case  of 
Wellsbear  v.  Kelley,  supra,  said  in  respect  to 
the  time  when  these  tax  suits  were  to  be 
tried:  "The  court  did  not  err  in  rendering 
a  Judgment  at  the  first  term.    The  statute 


ejqpressly  provides  that  the  first  shall  be  the 
trial  term."  Black,  in  his  work  on  Judg- 
ments, I  24,  Ist  vol.,  says,  "There  cannot  be 
two  fiinal  judgments  in  the  same  action." 
And  again.  In  section  301,  vol.  1:  "It  has 
been  held  that  the  entry  of  a  second  judg- 
ment in  the  same  action  is  not  a  vacation  of 
the  first  judgment,  if  there  is  nothing  fur- 
ther to  show  that  such  former  judgment  was 
regularly  canceled  or  set  aside.  'When  a 
judgment  Is  once  entered  on  record,  it  must 
stand  as  the  judgment  unless  it  is  vacated, 
modified,  or  disposed  of  by  some  means  pro- 
vided by  law.  Entering  additional  judg- 
ments Is  not  one  of  them.' "  The  Judgment 
at  the  April  term,  1878,  was  complete  in  It- 
self. There  was  no  further  action  of  the 
court  necessary  to  give  It  force  and  power. 
It  was  the  term  at  which  the  final  judgment 
should  be  entered,  and  the  mere  fact  that  the 
judgment  at  the  October  term,  1878,  refers  to 
it  as  an  interlocutory  judgment  does  not 
make  it  so.  Judgments  are  determined  as  to 
their  finality  by  their  force  and  effect,  and 
not  by  a  mere  name.  The  entire  powers  of 
the  court  in  that  tax  proceeding  were  ex- 
hausted at  the  April  term,  1878.  Having  en- 
tered a  full  and  complete  judgment  for  the 
recovery  of  the  back  taxes  sued  for,  and  or- 
dered the  Issuance  of  process  to  enforce  such 
recovery,  the  defendant,  in  contemplation  of 
law,  was  not  before  the  court  at  Its  October 
term,  1878,  and,  the  court  having  exhausted 
Its  full  power  In  that  proceeding  at  the  April 
term,  its  judgment  rendered  at  the  October 
term  was  void.  It  had  neither  jurisdiction 
of  the  subject-matter  or  of  the  person  of  the 
defendant  In  the  case  of  Danforth  v.  Lowe, 
53  Mo.  217,  it  was  very  appropriately  said 
that:  "After  the  term  had  elapsed,  at  which 
final  judgment  was  taken,  the  court  possessed 
no  further  control  or  jurisdiction  over  the 
case.  It  then  had  no  power  to  reinstate  the 
cause  on  the  docket,  or  to  take  any  further 
proceedings."  In  the  case  of  Ooe  v.  Rltter, 
86  Mo.  277,  there  were  two  Judgments  en- 
tered. One  was  an  original  Judgment  and, 
following  that,  there  was  a  judgment  nimc 
pro  tunc.  Execution  was  attempted  to  be 
Issued  on  the  original  Judgment  but  It  con- 
formed to  the  nunc  pro  tunc  judgment  and  a 
sale  was  made  upon  that  execution.  The 
court  said:  "And  the  sale  under  the  execu- 
tion issued  on  the  original  judgment  was  In- 
valid, because  it  did  not  conform  to  such 
Judgment,  but  to  the  one  entered  now  for 
then  in  1878.  It  follows,  therefore,  that  de- 
fendant's title  rests  ui>on  an  execution  with 
no  judgment  to  support  it"  In  the  case  of 
Burnham's  Heirs  v.  Hltt,  143  Mo.  414,  45  S. 
W.  388,  the  court,  speaking  through  Gantt, 
J.,  said.  In  respect  to  judicial  sales:  "A  par- 
tition sale  Is  a  Judicial  sale,  and  It  Is  an  In- 
dispensable prerequisite  to  the  validity  ot 
such  a  sale  that  it  should  be  based  upon  a 
valid  Judgment,  decree,  or  order  of  sale." 

The  judgment  of  the  October  term,  1878, 
was  void,  and,  it  being  the  basis  of  the  exe- 
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cndon.  Bale,  and  de«d,  It  follows  that  the  tax 
deed  introduced  In  evidence  passed  no  title 
to  the  lands  embraced  In  It  to  the  respondent. 
This  Judgment  being  the  very  foundation 
npon  which  the  sale  and  deed  must  rest,  and 
Its  absolute  validity  appearing  from  an  In- 
spection of  the  record  In  the  tax  proceeding, 
It  was  an  error  for  the  court  to  consider  the 
deed  In  reaching  Its  conclusion  In  this  cause. 
With  these  views,  as  herein  expressed,  we 
have  reached  the  conclusion  that  the  decree 
of  the  court  was  erroneous,  and  Its  Judg- 
ment will  be  reversed,  and  remanded  for  a 
new  trial,  as  Indicated  In  this  opinion.  All 
concur. 


SOUTHERN  ILLINOIS  &  M.  BRIDGE  CO. 
V.  STONE  et  aL 

(Supreme  Court  of  Missouri.     March  4,  1903.) 

BRIDOSS-OROANIZA.TION  OF  COItPORATION&- 
STATtTTES  —  AMBNDMBNT  —  CONSTRUCTION 
-JUDICIAI.  NOTICE^-FORBION  CORPORATIONS 
— BlflNBNT  DOMAIN— EXBRaSB  OF  POWER. 

1.  The  legislature  of  Missoori  has  power  to 
confer  on  fordgn  corporatious  the  right  of  emi- 
nent domain,  to  be  exercised  in  the  construc- 
tion of  a  toll  bridge  for  public  use. 

2.  Gen.  St.  1865,  c.  68,  g  16,  authorizes  the 
formation  of  bridge  companies  to  construct 
bridges  over  any  of  the  streams  of  water  whol- 
ly or  partly  within  the  state  for  "public  use" 
for  the  crosring  of  persons  or  property,  and 
requires  that  the  articles  of  such  corporation 
shall  recite  "the  purposes  for  which  the  bridge 
is  to  be  used.  Whether  for  railroads  or  ordinary 
travel,  or  both."  Rev.  St.  1879,  f  953,  amend- 
ed such  section  bv  substituting,  for  that  part  of 
the  section  which  required  the. stating  of  the 
purposes  of  the  bridge  in  the  articles  of  incor- 
poration, the  re(^uirement  that  the  articles 
should  be  "accordmg  to  the  provisions  of  this 
article,"  vhich  by  section  9^  thereof  author- 
ized the  organisation  of  corporations  for  the 
pnri>ose  of  "constructing  toll  bridges."  Beld, 
that  the  amendment  did  not  deny  the  right  of 
incorporation  of  a  company  to  construct  a  rail- 
road toU  brid^,  but,  Instead,  enlarged  the  pow- 
er by  permittmg  incorporation  for  the  construc- 
tiou  of  toll  bridges  in  general. 

3.  Gen.  St.  1865,  c.  69,  {  17,  authorizing 
bridge  corporations  to  ezerdse  the  right  of 
eminent  domain,  was  amended  by  Laws  1871- 
72,  p.  15,  by  inserting  after  the  words  "neces- 
sary to  appropriate  any  lands  of  private  per- 
sons or  corporations,"  in  the  former  act,  the 
words  "for  approaches,  road,  foot,  or  wagon 
ways  of  said  bridge  company."  Held,  that  the 
word  "road,"  in  such  amendment,  when  ap- 
plied to  a  struclure  designed  for  the  passage  of 
railroad  trains,  should  be  construed  to  mean 
"railroad,"  and  authorized  a  railroad  bridge 
company  to  condemn  land  for  its  approaches 
and  necessary  tracks  to  its  bridge. 

4.  The  courts  of  Missouri  will  not  take  judi- 
cial notice  of  the  legislative  acts  or  statutes  of 
another  state  not  introduced  in  evidence  at  the 
trial. 

5.  Rev.  St  1899.  i  1024,  authorises  a  for* 
eigD  corporation  to  transact  business  in  Mis- 
Konri  on  filing  its  articles  of  incorporation  with 
thp  secretary  of  state,  as  required  by  section 
1025,  on  obtaining  a  certificate  from  such  rcc- 
retary  of  state,  and  declares  that  such  corpora- 
tion shall  be  subject  to  all  the  liabilities,  re- 
strictions, and  dnties  which  are  or  may  be  im- 
posed on  corporations  of  like  character,  orgau- 
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ized  under  the  general  laws  of  the  state,  "and 
shall  have  no  other  or  greater  powers."  Held 
that,  domestic  bridge  corporations  being  author- 
ised to  condemn  land  necessary  for  their  pur- 
poses, where  a  foreign  corporation  was  char- 
tered to  build  a  bridge  across  the  Mississippi 
river  between  the  states  of  Illinois  and  Mis- 
souri, and  was  authorized  by  act  of  congress 
to  construct  such  bridge,  such  corporation, 
when  properly  authorized  to  do  business  in 
Missouri,  was  authorized  to  exercise  the  same 
right  by  section  1024,  without  regard  to  wheth- 
er it  was  entitled  to  exercise  such  right  in  the 
state  of  its  residence. 
Valliaut  and  Brace,  JJ.,  dissenting. 

In  Banc.  Appeal  from  Clrcalt  Court, 
Dunklin  County;  J.  L.  Fort,  Judge. 

Application  by  the  Southern  Illinois  ft 
Missouri  Bridge  Company  for  the  condemna- 
tion of  land,  to  which  R.  G.  Stone  and  others 
filed  objections.  From  a  Judgment  sustaining 
the  objections,  plalntlfT  appeals.    Reversed. 

This  is  an  appeal  from  a  Judgment  of  the 
circuit  court  of  Dunklin  county  dismissing 
the  petition  of  the  plaintiff,  In  which  it 
prayed  for  the  appointment  of  commlsslonerB 
to  assess  the  damages  which  would  be  sus- 
tained by  its  appropriation  of  certain  land 
lying  on  the  west  bank  of  the  Mississippi 
river,  in  Scott  county.  In  this  state,  for  ap- 
proaches, roadway,  and  terminal  yards.  The 
amount  of  land  which  it  sought  to  condemn 
for  Its  nse  as  a  bridge  company  was  about 
20  acres,  a  strip  200  feet  wide  and  about 
4,500  feet  long,  and  extending  west  from  the 
bank  of  the  river.  Tbe  defendants  wero 
the  record  owners  when  the  petition  was 
filed.  The  application  in  the  first  Instance 
was  made  to  Judge  Riley,  the  regular  Judge 
of  tbe  Scott  circuit  An  affidavit  of  preju- 
dice was  filed  aganist  him,  and  he  there- 
upon granted  a  change  of  venue  to  Judge 
Fort's  circuit  and  sent  tbe  case  to  Donklln 
county. 

The  petition  is  as  follows: 

"In  the  Circuit  Court  pf  Scott  County,  Mis- 
souri, to  October  Term,  1902w  Southern  1111- 
nols  &  Missouri  Bridge  Company,  Plaintiff, 
V.  Robert  Stone,  R.  M.  Finley,  Nannie  B. 
Finley,  David  Heldt  Burhardt  MUler,  and 
Perry  Bates,  Defendants.  Plaintiff  for  its 
cause  of  action  says:  It  is  a  corporation 
regularly  incorporated  under  the  laws  of 
the  state  of  Illinois,  and  has  obtained  from 
the  secretary  of  state  of  the  state  of  Mis- 
souri authority  to  do  business  in  the  state  of 
Missouri.  That  it  is  Incorporated  for  the 
purpose  of  erecting  and  maintaining  a  bridge 
across  the  Mississippi  river  from  a  point  near 
Thebes,  in  Alexander  county,  Illinois,  to  a 
point  near  Manning's  Landing,  In  Scott  coun- 
ty, Missouri,  with  the  necessary  appurte- 
nances thereto.  That  said  bridge  Is  intended 
as  a  railway  bridge,  and  It  is  necessary  for 
this  plaintiff  to  have  a  right  of  way  for  Its 
railway  tracks,  bridge,  and  terminal  yards, 
etc.  That  tbe  general  direction  of  its  yards 
will  be  westwardly  from  the  western  bank 
of  the  Mississippi  river.  That  for  the  pur- 
pose of  carrying  out  Its  charter  privileges  it 
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Is  necessary  for  It  to  hold  and  to  own  the 
following  described  tract  of  land,  lying  and 
being  In  the  county  of  Scott,  state  of  Mis- 
souri, to  wit:  A  part  of  the  S.  B.  and  S.  W. 
parts  of  private  survey  No.  794  In  tp.  80, 
range  14  east,  and  In  lot  2  of  the  N.  B.  qr. 
of  sec.  2,  tp.  29,  range  14  east,  being  a  tract 
of  land  200  ft  wide,  100  ft  on  each  side  of 
the  center  line  of  the  approaches  to  the 
Southern  Missouri  &  Illinois  Bridge  Co.,  as 
located  and  platted,  beginning  at  a  point  on 
the  east  line  of  fractional  sec.  24,  tp.  80,  R. 
14  east  and  1,240  ft  from  the  S.  E.  cor. 
of  said  frac.  sec;  thence  run  sonth,  70 
degrees  45  minutes  east  765  feet;  thence  by 
a  one  degree  curve  to  the  right  980.4  ft; 
thence  sonth,  59  degrees  46  minutes  east, 
924.8  ft.;  thence  by  a  2  deg.  30  min.  curve 
to  the  left  1,289.3  ft;  thence  N.,  87  deg.  61 
tnln.  east,  to  the  west  bank  of  the  Mississippi 
river.  Said  center  line  Intersects  the  north 
Jlne  of  tp.  29  100%  ft  west  of  the  N.  W. 
<>or.  of  lot  2  In  the  N.  B.  qr.  of  sec.  2,  tp. 
:29,  R.  14  east,  and  also  Intersects  the  west 
line  of  said  lot  2  69.1  ft  south  of  the  N.  W. 
«or.  of  said  lot  2.  The  tract  above  described 
contains  20.3  acres,  and  will  appear  by  a 
blue  print  hereto  attached  and  made  a  part 
of  this  petition.  That  the  defendants  here- 
in, together  with  R.  M.  Finley,  the  husband 
of  one  of  the  defendants,  are  the  owners  of 
said  real  estate.  That  defendants  Heldt  Mil- 
ler, and  Bates  are  tenants,  having  growing 
crops  on  different  portions  of  sa,id  real  es- 
tate. That  the  defendants  have  refused  to 
relinquish  the  plaintiff  the  right  to  the  occu- 
pancy and  nse  of  said  real  estate  for  the 
purposes  designated.  That  your  petitioner 
has  endeavored  to  agree  with  defendants 
and  each  of  them  upon  the  price  to  pay 
for  said  property,  but  has  been  unable  to 
amicably  settle  or  to  agree  at  all  upon  a 
proper  compensation  to  either  of  the  parties 
defendant  That  said  real  estate  Is  neces- 
sary for  the  laying  of  tracks  and  the  hand* 
ling  of  business  over  and  across  plaintiff's 
bridge.  Wherefore  your  petitioner  prays  the 
court  to  make  such  order  and  decree  that 
may  be  proper  and  necessary,  and  to  ap- 
point three  freeholders  of  the  county  of 
Scott  and  state  of  Missouri  as  commission- 
ers to  assess  the  damages  which  defendants 
may  sustain  In  consequence  of  the  establish- 
ment erection,  and  maintenance  of  said  road 
and  approaches  over  and  through  the  said 
premises,  and  for  all  proper  orders." 

Summons  regularly  Issued  and  was  served 
on  defendants.  When  the  cause  reached 
Dunklin  county,  the  defendants  filed  the  fol- 
lowing pleading  which  they  denominate  an 
"answer"  In  the  caption,  and  a  "motloa"  In 
the  body: 

"In  the  Circuit  Court  of  Dunklin  County, 
Missouri.  Southern  Illinois  &  Mlssou^ 
Bridge  Company,  Plaintiff,  v.  R.  O.  Stone, 
R.  M.  Finley  et  a!..  Defendants.  Answer. 
Defendants  In  the  above-entitled  cause,  Rob- 
ert a.  Stone,  B.  M.  Finley,  and  Nannie  Fin- 


ley, limit  their  appearance  herein  for  the  sole 
and  only  purpose  of  this  motion,  and  make 
the  following  suggestions  and  objections 
against  the  appointment  of  oommlflsioners  as 
prayed  for  In  plaintiff's  pretended  petition: 

"First.  No  summons  or  notice  has  ever 
been  Issued  and  served  upon  these  defend- 
ants In  the  manner  required  by  law.  The 
pretended  summons  or  notice  purports  to 
have  been  issued  by  the  clerk  of  the  court 
and  It  does  not  appear  that  prior  thereto  the 
said  court  or  the  Judge  thereof  bad  ordered 
plaintiff's  petition  to  be  filed,  nor  that  the 
court  or  the  Judge  thereof  ordered  any  sum- 
mons or  notice  Issued  upon  said  pretended  pe- 
tition. It  appears  upon  the  face  of  said  pre- 
tended petition  and  of  said  pretended  notice 
or  summons  that  said  petition  was  never  or- 
dered filed  and  said  pretended  notice  or  sum- 
mons never  ordered  Issued  by  the  court  or 
judge,  and  that  said  pretended  petition  was 
received  and  said  pretended  notice  made  out 
without  authority  from  the  court  and  con- 
trary to  law. 

''Second.  It  appears  from  the  face  of  the 
plaintiff's  pretended  petition  that  the  plain- 
tiff is  a  corporation  Incorporated  under  the 
laws  of  the  state  of  Illinois  for  the  purpose 
of  constructing  and  maintaining  and  operat- 
ing a  bridge  across  the  Mississippi  river, 
and  these  defendants  say  such  a  corporation, 
incorporated  under  the  laws  of  another  state, 
for  such  a  purpose,  has  no  right  power,  or 
authority,  under  the  Constitution  and  laws  of 
Missouri,  to  condemn  property  of  any  kind 
situated  in  the  state  of  Missouri,  for  any  nse, 
public  or  private. 

"Third.  It  does  not  appear  by  said  pretend- 
ed petition  that  plaintiff  has  received  any 
authority  from  the  Congress  of  the  United 
States  to  erect  a  bridge  across  the  Mississippi 
river. 

"Fourth.  It  does  not  appear  by  said  pre- 
tended petition  that  plaintiff  has  any  right 
or  authority  to  do  business  In  the  state  of 
Missouri,  there  being  no  allegations  anywhere 
in  said  pretended  petition  showing  com- 
pliance by  it  with  sections  1014,  1015,  1016, 
1017,  1024-1025,  1026,  and  1027,  article  1, 
chapter  12,  of  the  Revised  Statutes  of  Mis- 
souri, 1899. 

"Fifth.  It  does  not  appear  by  said  pretend- 
ed petition  that  plaintiff  has  surveyed  or  lo- 
cated the  ground  over  and  upon  which  it 
pretends  to  have  the  right  to  build  railway 
tracks,  bridge,  and  terminal  yards,  nor  does 
it  appear  by  said  pretended  petition  that  It 
has  filed  In  the  office  of  the  clerk  of  the  coun- 
ty court  of  Scott  county  Any  profile  or  map 
of  any  such  survey  or  location. 

"Sixth.  The  plaintiff  has  no  right  power, 
or  authority  under  the  law  to  condemn  a 
strip  of  land  200  feet  wide  for  a  right  of  way 
for  railroad  purposes,  or  for  any  other  pnr^ 
pose. 

"Seventh.  These  defendants  further  state 
that  prior  to  the  time  of  the  Issuance  of  the 
pretended  notice  or  summons  herein,  and  that 


Digitized  by 


Google 


Ho.) 


BOUTHUBN  IliLINOIS  &  M.  BRIDGE  CX).  ▼.  8T0NB. 


465 


prior  to  the  deUvery  of  tbe  aaid  pretended 
petltioii  to  the  clerk  of  the  drcuit  court  of 
Scott  county,  Missouri,  they  had  sold,  con- 
veyed, and  transferred  the  land  described  In 
said  pretended  petition  In  good  faith  and  for 
a  Talnable  consideration  to  J.  H.  Crowder, 
L.  B.  Houck,  and  Glboney  Houck,  by  deed 
duly  signed,  executed,  acknowledged,  and  de- 
livered, and  recorded  in  the  office  of  the 
recorder  of  deeds  of  said  Scott  county.  De- 
fendants further  state  that,  prior  to  the  be- 
ginning and  prior  to  the  pretended  Institu- 
tion of  tills  suit  in  the  circuit  court  of  said 
Scott  county,  the  aforesaid  deed  had  been 
duly  filed  for  record  in  the  office  of  the  re- 
corder of  deeds  Df  said  Scott  county.  De- 
fendants further  state  that  long  prior  to  the 
execution  of  the  aforesaid  deed  they  had  en- 
tered Into  a  contract  with  the  said  grantees 
in  said  deed  for  the  sale  and  conveyance  of 
said  real  estate  to  said  grantees,  and  that 
said  deed  was  executed  and  delivered  in 
pursuance  of  said  contract  for  the  sale  of 
said  land,  and  that  the  plaintlfT  herein  had 
notice  and  knowledge,  long  prior  to  the  ex- 
ecution of  said  deed,  and  long  prior  to  the 
pretended  beginning  of  this  suit,  of  the  ex- 
istence of  said  contract  of  sale,  and  of  the 
fact  tliat  these  defendants  had  sold  said 
property  to  the  said  grantees  In  said  deed. 
So  the  defendants  say  that  at  the  time  of  the 
pretended  beginning  of  this  suit  they  were 
not  the  owners  of  said  property  and  had  no 
title  thereto,  and  did  not  appear  upon  the  rec- 
ord in  the  recorder's  office  of  said  county  as 
owners  thereof,  or  as  having  title  thereto; 
but,  on  the  contrary,  the  plaintiff  herein  had 
constructive  notice  of  said  sale  and  convey- 
ance by  the  record  thereof  in  said  record- 
er's office,  as  well  as  actual  notice  and  knowl- 
edge of  said  sale  and  conveyance. 

"Eighth.  Defendants  further  state  that 
prior  to  the  beginning  of  this  pretended  suit, 
and  prior  to  the  delivery  of  the  plaintiff's  pre- 
tended petition  to  the  clerk  of  said  Scott 
county  circuit  court,  and  prior  to  the  Issuance 
of  the  pretended  notice  or  summons  herein, 
and  prior  to  the  pretended  service  of  the 
said  pretended  notice  or  summons  on  these 
defendants,  the  Cape  Girardeau  &  Thebes 
Bridge  Terminal  Railroad  Company,  a  cor- 
poration organized  under  the  laws  of  the 
state  of  Missouri,  for  the  purpose  of  con- 
atmcting  and  maintaining  a  railroad  in  Scott 
county,  Missouri,  from  Frensdorf  Station,  on 
Houcks,  Missouri  &  Arlcansas  RaUroad,  to 
the  Mississippi  river,  had  bought  and  had  ac- 
quired and  Iiad  appropriated  to  the  public 
tiae  and  for  the  purpose  for  which  It  was  in- 
corporated the  property  described  in  the  said 
pretended  petition. 

"Ninth.  Defendants  further  state  that  tbe 
plaintiff,  which  la  a  corporation  nnder  the 
laws  of  the  state  of  Illinois,  had  no  right  to 
construct  and  operate  a  railroad,  nor  to  en- 
gage in  the  railroad  business,  in  the  state  of 
Missouri,  because  such  business  is  not  ex- 
pretslj  authorized  In  its  charter  or  by  any 


law  of  this  state  nnder  which  said  corpora 
tlon  may  come;  and-  this  proceeding  by  it  to 
condemn  property  for  the  building  of  a  rail- 
road and  Its  engaging  in  the  railroad  business 
in  this  state  violates  the  plain  provisions  of 
section  1024  of  the  Revised  Statutes  of  Mis- 
souri, 1899,  and  section  7  of  article  12  of  the 
Constitution  of  Missouri. 

"Tenth.  These  defendants  further  state 
that  the  appropriation  by  the  plaintiff  of  any 
part  of  the  real  estate  mentioned  in  plain- 
tiff's pretended  petition  by  the  plaintiff  here- 
in, to  any  extent  whatever,  would  not  only 
interfere  with  the  use  of  the  same  by  the 
Cape  Girardeau  &  Thebes  Bridge  Terminal 
Railroad  Company  for  the  purpose  for  which 
it  has  acquired  and  appropriated  the  same, 
but  would  utterly  ruin  and  confiscate  the 
same  as  the  property  of  said  Gape  Girardeau 
&  Thebes  Bridge  Terminal  Railroad  Compa- 
ny; and,  even  if  the  plaintiff  has  a  right  to 
condemn,  which  these  defendants  deny,  the 
condemnation  attempted  by  the  plaintiff  in 
this  proceeding  would  and  does  violate  the 
fifth  subdivision  of  section  1075  and  section 
1272  of  the  Revised  Statutes  of  Missouri. 
1899. 

"Heventh.  Defendants  further  show  and 
state  to  the  court  that  there  Is  now,  and  has 
been  since  May  2,  1902,  pending  In  tbe  said 
circuit  court  of  Scott  county,  Missouri,  a  suit 
wherein  the  Cape  Girardeau  &  Thebes  Bridge 
Terminal  Railroad  Company  Is  plaintiff  and 
the  Southern  Illinois  &  Missouri  Bridge  Com- 
pany is  defendant,  the  object  of  which  suit  is 
to  permanently  restrain  and  enjoin  the  plain- 
tiffs herein  from  in  any  way  interfering  with 
said  property,  and  from  doing  anything  in  or 
about  said  property  tending  to  disturb  the 
said  Cape  Girardeau  &  Thebes  Bridge  Term- 
inal Railroad  In  Its  sole  and  exclusive  pos- 
session and  use  of  said  property;  and  that  a 
temporary  injunction  of  the  said  Scott  county 
circuit  court  issued  in  said  cause  Is  now,  and 
has  been  since  May  3,  1902,  in  full  force  and 
effect,  and  by  said  temporary  injunction 
plaintiff  herein,  its  agents  and  employes,  and 
all  who  may  act  in  aid  of  them  or  either  of 
them,  were  and  are  now  enjoined  and  re- 
strained from  interfering  in  any  way  with 
said  Cape  Girardeau  &  Thebes  Bridge  Termi- 
nal Railroad  Company  in  its  exclusive  use, 
occupancy,  and  possession  of  said  property, 
and  particularly  enjoined  and  restrained  from 
prosecuting  the  very  suit  in  which  this  mo- 
tion is  filed,  and  from  taking  any  possession, 
and  from  doing  anything  under  or  by  virtue 
of  any  order  or  proceeding  in  this  suit  to 
disturb  said  Cape  Girardeau  &  Thebes  Bridge 
Terminal  Raihoad  Company  in  Its  said  exclu- 
sive use,  occupancy  and  possession  of  said 
property;  and  that  permitting  plaintiff  to  fur- 
ther prosecute  this  suit,  or  making  any  fm> 
tber  order  or  judgment  for  them  or  In  their 
behalf  in  this  cause,  would  be  contrary  to 
the  terms  of  said  hijunctlon,  contrary  to  the 
law,  and  would  be  giving  sanction  to  viola- 
tions of  writs  lawfully  Issued  by  the  courts 
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dl  the  state,  and  countenancing  acts  In  viola- 
tion of  law  and  In  contempt  of  the  lawful 
writs  and  orders  of  the  courts. 

"Wherefore  defendants  pray  that  plaintiffs 
petition  be  dismissed,  and  that  all  orders, 
steps,  and  proceedings  heretofore  bad  or  done 
In  this  cause  be  quashed  and  for  naught  held, 
and  for  aU  other  proper  relief." 

The  cause  came  on  for  hearing,  and  the 
learned  circuit  court,  as  above  stated,  dis- 
missed the  case,  for  the  reason  that  the  plaln- 
tlfl  bridge  company  did  not  have  the  right  to 
condemn  land  in  this  state  for  its  approaches 
and  necessary  terminal  facilities  to  accom- 
modate the  railroad  for  which  It  proposed  to 
furnish  a  bridge  over  the  Mississippi  river 
from  Gray's  Point  to  Thebes,  Illinois.  This 
Judgment  we  are  asked  to  reverse. 

On  the  hearing  the  plaintiff  Introduced  and 
read  In  evidence  an  act  of  Congress,  approv- 
ed January  25,  1901,  entitled  "An  act  to  au- 
thorize the  construction  of  a  bridge  across 
the  Mississippi  river  at  or  near  Gray's  Point, 
Missouri."  31  Stat.  741,  c.  181.  The  first 
section  thereof  Is  as  follows:  Be  It  enacted 
by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress 
assembled.  That  the  Southern  Illinois  and 
Missouri  Bridge  Company,  a  corporation  cre- 
ated and  organized  under  and  by  virtue  of  the 
laws  of  the  state  of  Illinois,  Its  successors 
and  assigns,  be,  and  the  same  are  hereby, 
authorized  and  empowered  to  erect,  construct; 
maintain,  and  operate  a  bridge  and  approach- 
es thereto  over  the  Mississippi  river  from  a 
point  on  the  Mississippi  river  in  Alexander 
county.  In  the  state  of  Illinois,  opposite  the 
terminus  of  the  St.  Louis  Southwestern  Rail- 
way, at  or  near  Gray's  Point,  In  Scott  coun- 
ty. In  the  state  of  Missouri,  or  from  some 
other  convenient  point  on  said  river  In  said 
Alexander  county,  Illinois,  to  some  opposite 
point  on  said  river  In  the  state  of  Missouri, 
within  the  distance  of  three  miles  above  or 
below  the  terminus  of  said  railway.  Said 
bridge  shall  be  constructed  to  provide  for 
the  passage  of  railway  trains,  and,  at  the 
option  of  said  corporation.  Its  successors  or 
assigns,  may  be  so  constructed  as  to  provide 
for  and  be  used  also  for  the  passage  of  wag- 
ons and  vehicles  of  all  kinds,  for  the  transit 
of  animals,  and  for  foot  passengers,  for  such 
reasonable  tolls  as  may  be  approved  from 
time  to  time  by  the  Secretary  of  War." 

Plaintiff  also  introduced  in  evidence  its 
charter,  of  date  December  28th,  1900,  certified 
by  the  Secretary  of  State  of  Illinois,  where- 
by it  appears  that  said  plaintiff  is  a  legally 
authorized  corporation  under  the  laws  of  Illi- 
nois, under  and  In  pursuance  of  an  act  of  the 
Legislature  of  that  state,  entitled  "An  act 
concerning  corporations,"  approved  April  18, 
1872  (Laws  1871-72,  p  296),  and  all  acts 
amendatory  thereof.  Section  2  of  its  articles 
of  Incorporation  Is  in  these  words:  "The  ob- 
ject for  which  said  corporation  is  formed  is  to 
erect,  construct,  maintain,  and  operate  a 
bridge  and  approaches  thereto  over  the  Mis- 


sissippi river,  from  a  point  on  the  east  bank 
of  the  Mississippi  river,  in  the  county  uf  Alex- 
ander, In  the  state  of  Illinois,  to  a  point  c^po- 
slte  thereto  In  the  state  of  Missouri,  which 
said  bridge  and  approaches  thereto  shall  pro- 
vide for  the  passage  of  railway  trains,  and, 
at  the  option  of  said  corporation,  its  suc- 
cessors and  assigns,  may  be  so  ccmstrncted  as 
to  provide  for  and  be  used  also  for  the  pas- 
sage of  wagons  and  vehicles  of  all  kinds,  for 
the  transit  of  animals,  and  for  foot  passen- 
gers, for  such  reasonable  tolls  as  may  be  ap- 
proved from  time  to  time  by  the  Secretary  of 
War." 

The  plaintiff  also  read  in  evidence  the  fol- 
lowing certificate  by  the  Secretary  of  State  of 
Missouri:  "Whereas,  the  Southern  Illinois 
and  Missouri  Bridge  Company,  Incorporated 
under  the  laws  of  the  state  of  Illinois,  has 
filed  In  the  office  of  the  Secretary  of  State 
duly  authenticated  evidence  of  Its  Incorpora- 
tion, as  provided  by  law,  and  has  In  all  re- 
spects complied  with  the  requirements  of 
law  governing  foreign  private  corporations: 
Now,  therefore,  I,  Samuel  B.  Cook,  Secretary 
of  State  of  the  state  of  Missouri,  In  virtue 
and  by  authority  of  law,  do  hereby  certify 
that  said  Southern  Illinois  and  Missouri 
Bridge  Company  Is  from  the  date  hereof  duly 
authorized  and  licensed  to  do  business  in 
the  state  of  Missouri  for  a  term  ending  De- 
cember 28th,  1950,  and  is  entitled  to  all  the 
rights  and  privileges  granted  to  foreign  ror- 
porations  under  the  laws  of  this  state,  and 
that  the  amount  of  the  capital  stock  of  said 
corporation  Is  fifty  thousand  dollars,  and  the 
amount  of  said  capital  stock  represented  in 
the  state  of  Missouri  is  twenty-five  thousand 
dollars.  In  testimony  whereof,  I  hereunto 
set  my  hand  and  afi^  the  great  seal  of  the 
state  of  Missouri.  Done  at  the  city  of  Jef- 
ferson, this  25th  day  of  March,  A.  D.  nine- 
teen hundred  and  two.  Sam.  B.  Cook,  Secre- 
tary of  State,  by  J.  H.  Edwards,  Chief  Clerk. 
[Seal.]" 

The  foregoing  certificates  and  their  legal 
effect  must  furnish  the  basis  of  our  opinion. 

Martin  h.  Olardy,  S.  H.  West,  Wllaon 
Cramer,  and  W.  H.  MUler,  for  appellant 
Glboney  Houck,  Jno.  A.  Hope,  and  li.  B. 
Smith,  for  respondents. 

GANTT.  J.  (after  stating  the  facta).  1. 
The  right  of  eminent  domain  appertains  to 
every  hidependent  government  It  requires 
no  constitutional  recognition.  It  is  an  attri- 
bute of  sovereignty.  The  provision  found  in 
the  Constitutions  of  our  various  states,  pro- 
viding for  just  compensation  for  private  prop- 
erty taken  or  damaged  for  public  use,  is  a 
limitation  only  upon  the  exercise  of  the  right 
When  the  use  Is  determined  to  be  a  public 
one,  the  necessity  or  expediency  of  appro- 
priating any  particular  property  Is  not  a  sub- 
ject of  judicial  inquiry.  The  property  may 
be  appropriated  by  the  Legislature,  or,  as 
in  Missouri,  the  power  of  appropriating  it 


Digitized  by 


Google 


Mo.) 


SOUTHERN  IliLINOIB  ft  M.  BRIDGB  C».  T.  STONB. 


457 


majr  be  conferred  upon  private  oorporatloiis, 
to  be  exerdaed  by  them  In  the  ezecation  of 
works  In  which  the  public  la  interested. 
Property  taken  for  toll  bridges  and  ferries 
la  for  a  public  use.  They  are  public  high- 
ways. Arnold  v.  Bridge  Co.,  1  Dut.  872; 
Young  T.  Buckingham,  6  Ohio,  485;  Flecker 
T.  Rhodes,  30  Grat.  795;  State  t.  Maine,  27 
Conn.  841,  646,  71  Am.  Dec.  89. 

These  general  principles  are  not  question- 
ed; but  the  Insistence  is  that  the  plaintiff 
bridge  company,  being  a  foreign  corporation, 
baa  no  power  to  condemn  lands  In  this  atate 
for  Its  approaches  and  terminal  grounds  to 
accommodate  the  several  railroads  conver- 
ging at  Gray's  Point  It  Is  unquestionably 
tme  tbat  when  a  private  corporation,  wheth- 
er foreign  or  domestic,  asserts  the  right  to 
exercise  the  power  of  eminent  domain,  it 
must  show  that  the  right  has  been  given  it  In 
express  terms  or  by  necessary  implication. 
The  articles  of  incorporation  and  the  certif- 
icate of  the  corporate  existence  of  the  plain- 
tiff disclose  that  the  object  for  which  tt  was 
created  a  body  corporate  was  to  construct, 
maintain,  and  operate  a  bridge  and  approach- 
ee  thereto  over  the  Missiaaippi  river,  from  a 
point  in  Alexander  county.  111.,  to  a  point 
opposite  thereto  in  this  atate,  which  bridge 
and  its  approaches  shall  provide  for  the  pas- 
sage of  railway  trains,  and,  at  its  opti<m,  for 
tbe  passage  of  wagons  and  vehicles  of  all 
Undo,  and  for  the  transit  of  animals  and  foot 
passengers.  That  the  Legislature  may  law- 
fully create  the  franchise  of  erecting  a  toll 
bridge  we  have  no  doubt  whatever.  It  Is  as 
much  an  object  of  public  concern  aa  a  turn- 
pike road,  or  a  railroad,  or  other  public  high- 
way; and  a  necesaary  incident  to  such  a 
structure  Is  the  right  to  provide  proper  and 
suitable  approaches,  and  to  lay  rails  thereon 
to  adapt  it  to  the  purpose  for  which  it  is  to 
be  bollt 

■  But  at  the  threshold  of  this  discussion  we 
are  met  with  the  assertion  that  this  Is  a  for- 
eign corporation,  and  that  for  two  reasons  it 
cannot  exercise  the  high  prerogative  power 
of  eminent  domain.  Now,  It  Is  abundantly 
established  In  this  court  that  there  la  nothing 
in  our  Constitution  which  prohibits  the  Leg- 
islature of  this  state  from  conferring  upon 
a  foreign  corporation  the  right  to  condemn 
private  property  for  a  public  use.  Gray  v. 
B.  R.,  81  Mo.  126;  Raihxmd  Co.  v.  Lewright, 
US  Mo.  660,  21  8.  W.  210;  State  ex  rel.  Ry. 
Co.  V.  Cook  (not  yet  officially  reported)  71 
8.  W.  829.  And  such  Is  the  rule  of  decisions 
elsewhere.  In  re  Townsend,  39  N.  T.  171. 
In  Lewrigbt'B  Case,  aupra,  It  waa  aaid  that 
it  was  evidently  the  Intention  of  our  Legis- 
lature to  encourage  foreign  railroad  corpora- 
tions to  extend  their  roads  into  and  through 
this  state,  and  to  place  them  upon  an  equal 
footing  and  confer  on  them, the  same  rights 
that  are  conferred  on  domestic  corporations 
of  like  character;  and  to  the  same  effect  la 
By.  Co.  V.  Cook,  supra. 

This  fundamental  proposition  we  do  not 


understand  to  be  denied  by  defendants. 
Their  contention  la  that  the  plaintiff  bridge 
company,  being  a  foreign  corporation,  can 
have— First,  no  greater  or  other  powers  than 
are  conferred  upon  it  by  the  laws  of  Illlnoia, 
the  state  of  its  creation;  secondly,  tliat 
wheth^  it  has  the  power  to  condemn  ap- 
proaches and  terminal  facllitieB  by  the  laws 
of  Illinois  or  not,  it  cannot  exercise  this  pow- 
er in  this  state  unless  our  own  laws  permit 
it.  That  this  second  proposition  is  true  we 
have  no  doubt  whatever.  The  proposition, 
then,  which  first  forces  itself  upon  our  atten- 
tion la,  conceding  that  the  state  of  Miaaourl 
may  constitutionally  confer  the  power  upon 
the  plaintiff  the  right  to  condemn  and  appro- 
priate lands  for  its  approaches  and  roadways, 
has  it  done  so? 

Without  extending  our  Inquiries  to  an  ear- 
lier period,  we  find  tbat  In  tbe  General  Stat- 
utes of  Missouri  of  1865  (sections  16-18,  c. 
69,  pp.  870  and  871)  authority  was  given  for 
the  formation  of  bridge  companies  for  the 
purpose  of  constructing  and  maintaining 
bridges  over  any  of  the  streams  of  water,  or 
any  part  of  such  streams  which  may  be  with- 
in this  state,  for  public  use,  for  the  crossing 
of  persons  or  property,  and  among  the  objects 
required  to  be  stated  in  the  articles  of  In- 
corporation was  "the  purposes  for  which  such 
bridge  was  to  be  tised,  whether  for  railroads 
or  ordinary  travel,  or  both."  By  section  17 
express  power  was  given  to  appropriate  lands 
belonging  to  private  purposes  upon  proper 
compensation,  to  be  paid  and  ascertained  as 
provided  in  chapter  73  of  that  Revision.  By 
section  18  power  was  given  such  bridge  com- 
pany to  consolidate  Its  franchises  and  prop- 
erty with  that  of  any  bridge  company  with- 
in tills  atate  or  any  other  to  be  connected  by 
aaid  bridge.  At  that  date  It  will  be  noted  the 
act  required  the  articles  of  incorporation  to 
specify  the  kind  of  bridge,  and  bridge  com- 
panies were  authorized  to  buUd  railroad 
bridges.  In  1872  (Laws  1871-72,  p.  15)  sec- 
tion 17  of  said  chapter  was  Amended,  by  in- 
serting after  the  words  "necessary  to  appro- 
priate any  lands  of  private  persons  or  coipo- 
rations"  the  words  "for  approaches,  road, 
foot  or  wagon  ways  of  said  bridge  company," 
and  provided  that  the  condemnation  proceed- 
ings should  be  conducted  as  provided  in  chap- 
ter 66  of  General  Statutes  of  1865,  Instead  of 
chapter  73,  as  provided  in  the  original  sec- 
tion. Thus  the  atatute  remained  until  the 
Revision  of  1879,  when  sections  16,  17,  and 
18  were  amended,  and  appear  in  that  Revi- 
sion as  sections  953,  954,  and  955.  Aa  amend- 
ed section  953  authorized  the  formation  of 
bridge  companies  for  the  purposes  of  con- 
structing and  maintaining  bridges  over  any 
of  the  streams  of  water,  or  any  part  of  such 
streams,  which  may  be  within  this  state,  for 
public  use,  for  the  crosalng  of  persons  or 
property,  and  then.  Instead  of  specifying 
what  the  articles  of  Incorporation  should  con- 
tain. It  adds  the  comprehensive  words,  "ac- 
cording to   the  provisions  of  this   article." 
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Those  prorlsloDB  were  found  In  sections  826- 
930.  In  the  third  subsection  of  section  029 
corporations  were  authorized  to  be  formed 
(in  addition  to  the  special  provisions  of  sec- 
tion 963)  for  the  purpose  of  "constructing 
toll  bridges."  These  sections  remained  un- 
changed In  the  Revision  of  1889,  save  that 
they  were  numbered  2803,  2804,  and  2805, 
and  are  found  In  the  same  terms  In  the  Re- 
vision of  1889,  but  numbered  1351,  1352,  and 
1353.  So  that  for  50  years  at  least  our  laws 
have  Invited  and  encouraged  the  incorpora- 
tion of  bridge  companies  to  construct  bridges 
over  the  streams  of  water  In  this  state,  or 
partly  therein,  and  under  their  authority 
bridges  have  been  constructed  over  the  Mis- 
sissippi river.  Bridge  Co.  v.  Ring,  58  Mo. 
491;  Bridge  Co.  v.  Schaubacker,  49  Mo.  566. 
In  the  construction  of  these  statutes  and 
the  various  revisions  it  is  insisted  tliat  the 
change  made  in  1879  by  omitting  from  sec- 
tion 16  as  it  appeared  in  1865  the  provi- 
sions as  to  what  the  articles  should  contain, 
and  particularly  the  words  "whether  for  rail- 
road, or  ordinary  travel,  or  both,"  indicated 
a  purpose  on  the  part  of  the  General  As- 
sembly to  deny  the  right  of  incorporation 
of  a  company  to  construct  and  maintain  a 
railroad  bridge.  In  a  word,  the  argument  Is 
that  because  the  Legislature,  in  revising 
chapter  69  of  General  Statutes  of  1866,  saw 
fit  to  prescribe  certain  general  provisions  as 
to  the  form  of  the  articles  of  incorporation, 
and  remitted  the  incorporators  to  the  gen- 
eral provlBloDS  of  the  article  in  which  they 
are  found,  in  framing  their  articles  of  in- 
corporation, instead  of  repeating  them  again 
in  section  16  as  originally  enacted,  it  is  con- 
tended that  the  general  power  to  form  com- 
panies to  build  "toll  bridges  •  *  *  for 
public  use"  over  any  of  the  streams  of  this 
state,  excludes  "railroad  toll  bridges."  We 
are  compelled  to  reject  this  interpretation  of 
our  statutes  as  too  narrow  and  unwarranted 
by  the  history  of  this  statute.  It  will  be 
observed  that  the  power  given  in  section 
16  hi  the  General  Statutes  of  1866  was  to 
construct  and  maintain  a  bridge  for  public 
use.  The  grant  is  general.  There  was  no 
purpose  or  intention  of  enumerating  the  par- 
ticular kinds  of  bridges  that  might  be  built, 
further  than  it  should  be  for  public  use. 
The  only  reference  to  railroad  bridges  is 
found  in  the  direction  as  to  the  form  of  the 
articles,  and  there  the  incorporators  are  re- 
quired to  designate  the  kind  of  toll  bridge 
they  propose  to  build.  If  "a  railroad  bridge," 
it  must  have  been  so  designated  in  the  ar- 
ticles; if  for  "ordinary  travel,  •  •  •  so 
specify";  if  for  both,  it  must  be  stated  in 
the  articles.  But  nowhere  in  the  statute  is 
there  to  be  found  any  restrictive  words,  fur- 
ther than  the  structure  must  be  for  public 
use.  Now,  when  amended  in  1879,  the  same 
unlimited  power  of  selection  of  the  kind  of 
the  bridge  to  be  constructed  was  left  to 
the  incorporators,  and  they  are  referred  for 
the  form  of  their  articles  to  the  general  pro- 


visions of  the  chapter.  Bat  If  we  coald 
bring  ourselves  to  the  view  that  the  general 
statute  of  1865  undertook  to  name  the  kind 
of  bridge  companies  that  might  be  incor^ 
porated,  and  that  the  subsequent  revision 
of  1879,  instead  of  enumerating,  used  the 
generic  term  "bridge,"  we  would  nnhesitat- 
ingly  say  that,  Instead  of  restricting  the  pow- 
er, tlie  legislature  had  evidently  Intended  to 
enlarge  it  The  power  is  given  to  Incorpo- 
rate, and  to  construct  and  maintain  "toll 
bridges."  The  argument  that,  by  omitting 
the  words  "whether  for  railroads"  in  the 
articles  of  Incorporation,  the  legislature  in- 
tended to  repeal  the  power  to  incorporate  a 
company  to  construct  a  railroad  toll  bridge, 
would  apply  with  equal  force  to  the  associat- 
ed words  "ordinary  travel,"  and  thus  the 
statute  would  prove  Itself  a  "felo  de  se"  and 
utterly  nugatory— a  construction  repugnant 
to  all  correct  and  accepted  rules  of  con- 
struction. Our  conclusion  is  that  a  railroad 
bridge  Is  a  bridge  for  public  use,  within  the 
meanbig  of  section  1351,  Rev.  St  1899. 

But  it  is  further  contended  that,  by  chan- 
ging the  words  in  section  17  of  the  General 
Statutes  of  1865,  "to  the  uses  of  said  com- 
pany," to  a  power  of  condemnation  of  pri- 
vate property  "for  approaches,  road,  foot  or 
wagon  ways  of  such  bridge  corporation."  had 
the  effect  of  depriving  said  companies,  after 
the  said  amendment  of  acquiring  grounds 
for  the  railroads  it  was  designed  to  ac- 
commodate over  its  bridge;  and  because  rail- 
road companies  are  by  the  act  authorized  to 
build  their  own  bridges  (section  1035,  Rev. 
St  1899),  it  is  assumed  that  the  right  of 
bridge  companies  to  build  one  bridge  which 
may  accommodate  a  large  number  of  rail- 
roads converging  at  the  point  of  its  construc- 
tlou,  and  to  condemn  land  for  its  approaches 
and  for  the  necessary  switch  yards  and  ter- 
minal facilities  to  enable  it  to  serve  all  of 
Its  patrons,  is  taken  away.  We  are  not  in- 
clined to  give  a  statute  designed,  as  we  think 
this  was,  to  facilitate  the  commerce  of  Mis- 
souri with  her  sister  states,  any  such  re- 
stricted construction.  The  building  of  the 
Eads  Bridge  at  St  Louis,  and  the  Hannibal 
&  St.  Joseph  Bridge  at  Kansas  City,  and 
other  like  structures,  have  contributed  in  a 
marvelous  degree  to  the  upbuilding  of  our 
great  metropolitan  cities,  and  have  proven 
of  Inestimable  value  to  our  own  citisens. 
Each  of  these  bridges  have  afforded  accom- 
modations and  a  means  of  entrance  and  exit 
for  a  large  number  of  railroads.  The  legis- 
lature deemed  the  acquisition  of  approaches, 
roads,  and  wagon  ways  necessary  incidents 
of  such  structures.  "Roads,"  as  used  in  this 
statute,  when  the  structure  is  designed  for 
the  passage  of  railroad  trains,  means  "rail- 
roads," because,  if  only  an  ordinary  toll- 
bridge  for  wagons  and  foot  passengers  was 
intended,  then  the  words  "foot  or  wagon 
ways"  would  have  fully  expressed  the  pur- 
pose. The  use  of  "road,"  in  addition  to  "foot 
and  wagon  ways,"  was  evidently  designed 
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to  cover  the  reqnlrementB  If  a  railroad  bridge 
shonld  be  built,  and  the  roads  necessary  to 
accommodate  that  character  of  transporta- 
tion were  railroads.  As  said  in  Linton  t. 
Sharpsbnrg  Bridge  Co.,  1  Grant,  Cas.  414,  the 
necessary  incidents  of  an  anthorlty  expressly 
granted  need  not  ttaemselves  be  expressed, 
"and,  when  an  act  authorizes  the  erection 
of  a  bridge,  It  anthorlzes  the  talcing  of  land 
for  abutments,  when  compensation  Is  also 
provided  for,  even  though  It  be  contained  In 
no  express  terms,"  which  Is  but  the  state- 
ment of  an  old  and  long-established  rule  that 
a  grant  of  power  to  accomplish  any  par^ 
tlcular  enterprise,  and  especially  one  of  a 
public  nature,  carries  with  it,  so  far  as  the 
grantor's  power  extends,  an  authority  to  do 
all  that  la  necessary  to  accomplish  the  prin- 
cipal object  Babcock  v.  Ballroad,  60  Mass. 
555,  43  Am.  Dec.  411.  So  that  we  are 
brought  to  the  conclusion  that,  when  this 
bridge  company  made  this  application  for 
oommlssloners  to  assess  the  compensation 
and  damages  to  defendants  for  these  ap- 
proaches and  the  necessary  tracks  to  its 
bridge,  the  laws  of  this  state  expressly  con- 
fcfTed  upon  bridge  companies  formed  under 
oar  statutes  the  right  to  condemn  private 
property  upon  paying  the  Just  compensation 
therefor. 

We  next  inquire,  can  the  plaintiff  company 
avail  itself  of  those  laws?-  By  the  act  of 
1891  (Laws  1801,  p.  75,  Rev.  St.  1899,  8  1024) 
it  is  provided  that  "every  corporation  for  pe- 
cuniary profit  formed  in  any  other  state,  tet^ 
ritory  or  county,  before  it  shall  be  authorized 
or  permitted  to  transact  business  In  this 
state  or  to  continue  business  therein  if  al- 
ready established,  shall  have  and  maintain  a 
pnbllc  office  or  place  in  this  state  for  the 
tranaactlon  of  its  business,  where  legal  serv- 
ice may  be  obtained  upon  It,  and  where  prop- 
er books  shall  be  kept  to  enable  such  cor- 
poration to  comply  with  the  constitutional 
and  statutory  provisions  governing  such  cor- 
poration. And  such  corporation  shall  be  sub- 
ject to  all  the  liabilities,  restrictions  and  du- 
ties wblch  are  or  may  be  imposed  upon  cor- 
porations of  like  character  organized  under 
the  general  laws  of  this  state,  and  shall  have 
no  other  or  greater  powers,"  etc.  Section 
1025  requires  such  foreign  corporation  to  file 
In  the  office  of  the  Secretary  of  State  Its 
charter  or  articles  of  incorporation  duly  cer- 
tified, etc.  It  is  further  provided  that,  "up- 
on compliance  with  the  above  provisions  by 
said  corporation  the  Secretary  of  State  shall 
give  a  certificate  that  said  corporation  has 
duly  complied  with  the  laws  of  this  state  and 
is  antborlzed  to  do  business  therein,  stating 
the  amount  of  its  entire  capital  and  the  pro- 
portion thereof  which  is  represented  in  Mis- 
souri, and  such  certificate  shall  be  taken  by 
all  courts  in  this  state  as  evidence  that  the 
said  corporation  is  oitltled  to  all  the  benefits 
of  this  act,  and  such  corporation  shall  en- 
Joy  those  rights  and  benefits  for  the  time  set 
forth  In  Its  original  charter  unless  this  shall 


be  for  a  greater  length  of  time  than  Is  con- 
ten^lated  by  the  laws  of  this  state,"  etc. 
We  have  seen  that  the  plaintiff  company  had 
filed  Its  articles  of  incorporation  in  the  office 
of  the  Secretary  of  State  and  had  received 
its  certificate  of  authority  to  do  business  In 
this  state.  To  the  extent  that  its  charter  re- 
quired it  to  do  a  business  in  this  state  ex- 
pressly authorized  by  its  charter,  to  wit,  the 
construction  and  maintenance  of  a  bridge 
over  the  Mississippi  river,  this  act  domestl- 
eating  it  in  this  state  expressly  authorized 
and  empowered  it  to  exercise  the  rights  and 
powera  of  like  corporations,  to  wit,  bridge 
companies,  In  this  state;  and  among  these 
powera,  we  have  already  shown,  was  tbat  of 
api^opriating  lands  of  private  persons  or  cor- 
porations for  Its  road  and  terminal  yards,  ap- 
proaches, and  abutments. 

The  language  of  section  1024,  Bev.  St. 
1809,  is  explicit  that  it  "shall  be  subjected  to 
all  the  liabilities  and  restrictions  and  duties 
which  are  or  may  be  imposed  upon  corpo- 
rations of  like  character,  organized  under 
the  general  laws  of  this  state,"  and  "shall 
have  no  other  or  greater  powera";  L  e..  It 
shall  have  those  of  corporations  of  like  char- 
acter in  this  state.  This  statute  was  flrat 
enacted  in  this  state  AprU  21,  1891.  The 
quoted  words,  the  Interpretation  of  which 
we  are  now  considering,  are  found  in  section 
28  of  the  corporation  act  found  in  the  Be- 
vlsed  Statutes  of  Illinois  of  1874,  c.  32,  and 
the  clause  "and  shall  have  no  other  or  great- 
er powera"  had  been  construed  by  the  Su- 
preme Court  of  Illinois  on  two  occasions  prior 
to  the  enactment  of  our  statute.  In  Barnes 
V.  Suddard,  117  111.,  loc.  cit  241,  7  N.  B.  477, 
It  was  said:  "What  was  Intended  by  the 
Legislature  in  the  enactment  of  this  provi- 
sion of  the  statute?  The  answer  to  the  in- 
quiry may  be  found  in  what  was  said  in  Ste- 
vens V.  Pratt,  101  111.  217:  The  manifest 
and  only  purpose  was  to  produce  uniformity 
In  the  powers,  liabilities,  duties,  and  restric- 
tions of  foreign  and  domestic  corporations 
of  like  character,  and  bring  them  all  under 
the  influence  of  the  same  law.'  From  this  it 
would  seem  that  a  foreign  corporation  doing 
business  in  this  state  possesses  the  same  but 
no  greater  powera  than  a  corporation  organ- 
ized under  our  statute.  Indeed,  the  lan- 
guage of  the  last  sentence  of  section  26,  that 
foreign  corporations  shall  have  no  greater 
powera  than  our  domestic  corporations,  can 
Imply  nothing  less  than  they  are  to  have  the 
same  powers."  Academy  t.  Sullivan,  116 
111.  375,  6  N.  B.  183,  56  Am.  Bep.  776;  Trust 
Co.  V.  B.  B..  173  lU.  439,  61  N.  B.  66.  In  our 
opinion  the  statute  is  susceptible  of  no  other 
construction,  and,  having  adopted  the  Illinois 
statute,  we  presumably  intended  to  adopt  the 
construction  placed  upon  it  when  we  appro- 
priated It  In  so  far,  then,  as  our  own  laws 
govern,  the  plaintiff  finds  ample  authority  In 
an  express  statute  for  Its  condemnation  of 
the  lands  described  for  Its  abutments,  ap- 
proaches, and  road  and  terminal  facilities. 
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It  Is  axiomatic  that,  even  If  tbe  stat^  of 
IllinolB  had  conferred  upon  It  express  au- 
thority to  condemn  lands  for  such  purposes  in 
tills  state,  that  statute  would  carry  no  sanc- 
tion or  authority  In  this  state,  and  without 
our  consent  it  could  not  exercise  that  right 
within  our  borders.  It  is  conceded  that,  not- 
withstanding tbe  state  of  Its  creation  and 
corporate  abode  did  not  grant  It  the  power 
of  appropriation,  still  it  was  entirely  compe- 
tent for  this  state  to  grant  It  that  power  with- 
in her  Jurisdiction;  and,  if  we  are  right  In 
our  conclusion  that  such  power  has  been  ex- 
pressly given  It  by  this  state,  this  would  seem 
to  be  the  end  of  the  matter.  No  doubt  what- 
erer  exists  that  as  a  general  rule  a  foreign 
corporation  has  no  extraterritorial  existence 
as  such,  and  can  exercise  none  of  the  rights 
conferred  by  its  charter  outside  of  the  state 
creating  it,  except  by  the  comity  of  the  state 
In  which  it  essays  to  act  or  do  business. 
Bank  of  Augusta  y.  Earle,  13  Pet.  619,  10  L. 
Ekl.  274;  B.  R.  v.  Koontz,  104  U.  S.  12,  26  L. 
Ed.  643.  It  follows,  of  course,  that  foreign 
corporations  are  not  entitled  by  their  char- 
ters to  exercise  the  right  of  eminent  domain; 
but  in  the  absence  of  constitutional  prohi- 
bitions It  is  competent  for  the  legislatures  of 
states  In  which  they  seek  to  do  business  by 
enabling  acts  to  vest  them  with  this  right. 
State  ex  rel.  t.  Cook  (Mo.;  not  yet  officially 
reported)  71  S.  W.  828;  B.  B.  Co.  r.  Lew- 
right,  113  Mo.  660,  21  8.  W.  210;  By.  Co.  v. 
Telegraph  Co.,  46  Oa.  43,  12  Am.  Rep.  585; 
Dodge  V.  Council  Bluffs,  57  Iowa,  560,  10  N. 
W.  886:  Gray  t.  St  Louis,  81  Mo.  126;  Ab- 
bott T.  By.  Co.,  145  Mass.  450,  15  N.  B.  Bl; 
State  T.  O.  B.  &  Q.  R.  R.,  25  Neb.  162,  163, 
41  N.  B.  125,  2  L.  R.  A.  664. 

But  it  is  asserted  that  a  corporation  cannot 
do  in  this  state  that  which  its  charter  does 
not  authorize  it  to  do  In  its  home,  because 
our  own  constitution  forbids  It,  and  section 
7  of  article  12  is  cited.  That  section  pro- 
vides that  no  corporation  shall  oigage  in 
business  other  than  that  expressly  author- 
ized by  its  charter  or  the  law  under  which  it 
may  have  been  or  may  hereafter  be  organ- 
izeu.  Certainly  It  Is  not  to  be  gainsaid  that, 
if  the  plaintiff  company  should  attempt  to 
run  a  mercantile  business  or  a  banking 
business  In  this  state,  it  could  be  ousted  by 
quo  warranto;  but  it  is  doing  neither.  Its 
certificate  shows  it  was  organized  as  a  bridge 
company  to  build  a  bridge  across  tbe  Miss- 
issippi river;  and  all  that  it  seeks  to  do  in 
this  state  Is  to  procure  abutments,  approach- 
es, and  roadways  as  terminals  for  its  busi- 
ness as  such  bridge  company,  and  it  cannot 
be  said  that  It  is  endeavoring  to  do  a  busi- 
ness not  authorized  by  Its  charter. 

Our  Brethren  have  considered  at  great 
length  certain  laws  of  the  state  of  Illinois, 
which  were  not  offered  or  read  in  evidence 
on  the  trial  of  this  case  in  tbe  circuit  court, 
which  they  concede  cannot  be  considered  by 
this  court.  Tbe  courts  of  this  state  will  not 
take  judicial  cognizance  of  the  legislative  acts 


or  statutes  of  our  sister  states,  or  of  foreign 
laws.  Where  they  are  relied  on  as  affecting 
the  rights  'of  Individuals  or  propertTr  they 
must  be  introduced  bi  evidence  at  the  triaL 
This  has  been  the  rule  of  decision  since  tbe 
first  volume  of  our  reported  decisions.  Ober 
V.  Pratte  (1836)  1  Mo.  80;  Mooney  v.  Ken- 
nett  10  Mo.  561,  61  Am.  Dec.  676;  Morris-- 
sey  ▼.  Wiggins  Ferry  Co.,  47  Mo.  621;  Flato 
V.  Mulhall,  72  Mo.  522.  We  must  decline, 
therefore,  to  consider  and  construe  the  vari- 
ous statutes  of  Illinois  which  our  Brethren 
have  referred  to  as  showing  a  want  of  cor- 
porate power  in  the  plaintiff  to  appropriate 
lands  for  its  abutments  and  approaches. 

In  what  condition  does  this  leave  the  plain- 
tiff? The  general  rule  that  a  corporation 
cannot  exercise  any  powers  in  a  state  other 
than  that  of  its  creation  is  subject  to  limita- 
tions. Thus  in  Hitchcock's  Heirs  v.  U.-S. 
Bank  of  Pennsylvania,  7  Ala.  386,  the  facts 
were  that  the  bank  was  chartered  under  the- 
laws  of  Pennsylvania,  and  there  was  a  prohi- 
bition In  its  charter  against  its  taking  more- 
than  6  per  cent.  Interest  on  its  loans  or  dis- 
counts. Hitchcock  resided  in  Mobile,  Ala., 
and  in  that  received  the  money  and  made  his 
note  to  the  bank,  agreeing  to  pay  8  per  cent 
interest  In  a  suit  to  foreclose  the  mortgrage- 
given  to  secure  this  note,  defendants  asserted 
tbe  mortgage  was  void  because  the  laws  of 
Pennsylvania  gave  the  bank  no  power  to  loan 
money  at  8  per  cent,  and  that  the  law  of 
tbe  state  of  its  Incoiporatlon  must  govern  as 
to  Its  charter  powers.  But  tbe  Supreme 
Court  of  Alabama  held  that  a  foreign  corpo- 
ration, doing  business  in  that  state  And  exer- 
cising Its  corporate  powers  by  the  comity  of 
that  state,  must  conform  to  Its  laws,  and  the 
prohibition  in  Its  charter  did  not  follow  It  In- 
to Alabama,  and,  as  the  rate  was  not  usuri- 
ous in  tbe  latter  state,  the  mortgage  and 
loan  were  valid.  The  same  doctrine  was 
reiterated  In  Frazler  et  al.  v.  WlUcox  et  al., 
4  Rob.  (La.)  517,  In  which  the  Supreme  Court 
of  that  state  quoted  tbe  language  of  Bank  of 
Augusta  V.  Earle,  13  Pet  619,  10  L.  E3d.  274. 
that  "a  corporation  must  dwell  in  the  place 
of  its  creation  and  cannot  migrate  to  another 
sovereignty.  •  *  •  But,  although  It  must 
live  and  have  Its  being  in  that  state  only,  yet 
it  does  not  by  any  means  follow  that  It  will 
not  be  recognized  in  other  places;  and  its  res- 
idence in  one  state  creates  no  insuperable 
objection  to  its  power  of  contracting  in  an- 
other. •  •  •  Every  power,  however,  of 
the  description  of  which  we  are  speaking, 
which  a  corporation  exercises  In  another 
state,  depends  for  its  validity  upon  the  laws 
of  the  sovereignty  In  which  it  is  exerdaed, 
and  a  corporation  can  make  no  valid  con- 
tract without  their  sanction,  express  or  Im- 
plied." The  same  ruling  was  made  in  Knox 
V.  Bank  of  U.  S.,  26  Miss.  656;  the  court 
through  Judge  Handy,  saying  the  prohibition 
against  interest  exceeding  6  per  cent  related 
to  Pennsylvania  only.  The  bank  had  gen- 
eral power  to  make  loans,  and.  If  she  makes 
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contracts  In  other  states  not  forbidden  by 
tbelr  laws,  they  are  valid. 

So  In  this  case  the  plaintiff  produced  a 
charter  to  bnild  a  bridge  over  the  Mississippi 
river,  one  end  of  which  was  to  be  In  this 
state.  Here  is  the  general  authority  to  build 
a  bridge.  It  is  at  once  obvious  that  under 
this  nUnols  charter,  as  such,  no  power  was 
conferred  to  either  purchase  or  condemn  or 
hold  real  estate  In  this  state,  unless  our  laws 
should  permit  It  to  do  so;  but,  having  the 
right  to  construct  the  bridge  so  far  as  Illi- 
nois could  give  it,  it  must  depend  upon  our 
laws  to  acquire  Its  abutment,  approaches, 
and  roadways  in  this  state,  and  we  have 
given  it  exactly  the  same  powers  to  acquire 
the  necessary  land  for  .that  purpose  which 
our  bridge  companies  have.  The  manner  of 
acquiring  it  is  governed  by  Missouri  laws, 
and  to  them  It  Is  responsible.  Armed,  as  it 
Is,  with  a  charter  from  the  state  of  Illinois 
to  build  the  specific  bridge  in  question,  and 
having  the  consent  of  the  United  States  gov- 
ernment In  the  form  of  an  act  of  Congress, 
it  mnst  and  will  be  presumed  that  it  has 
the  authority  to  build  a  bridge  in  Illinois,  and 
the  maxim  "omnia  rite  esse  prsesumuntur" 
applies,  particularly  as  the  contrary  was  not 
attempted  to  be  shown  by  the  defendants, 
npon  whom  the  burden  rested.  7  Am.  & 
TSng.  Enc  Law,  703.  It  follows  that  In  our 
opinion  the  plaintiff  was  entitled  to  condemn 
the  lands  described  in  its  petition  for  its 
approaches  and  necessary  roadway,  and  that 
the  circuit  court  erred  in  dismissing  its  peti- 
tion. 

The  evidence  leaves  no  doubt  whatever 
that  at  the  time  of  the  filing  of  the  petition 
the  defendants  were  the  record  owners  of 
the  property  sought  to  be  condemned,  and 
the  subsequent  alienation  of  the  land  sought 
to  be  condemned  to  other  parties  by  the 
defendants  did  not  render  it  incumbent  on 
plaintiff  to  amend  its  petition,  and  bring 
in  such  subsequent  purcttasers;  but,  if  they 
desired  to  do  so,  they  should  have  moved 
tbe  court  for  permission  to  plead,  which 
they  did  not  do.  Phipps  v.  K.  R.  Co.,  58 
Kan.  142,  48  Pac.  673.  Whatever  rights  the 
grantees  acquired  by  such  deeds  were  taken 
subject  to  the  proceedings  to  condemn. 
Plumer  v.  Boom  Co.,  49  Wis.  449,  5  N.  W. 
232;  Drinkhouse  v.  Waterworks,  87  Cal.  253, 
2S  Pac.  420. 

The  plaintiff  having  the  right  to  condemn, 
and  as  the  highly  important  nature  of  the 
work  Is  such  that  It  should  not  be  unneces- 
sarily delayed,  the  Judgment  of  the  circuit 
court  is  reversed,  and  the  cause  remanded, 
with  directions  to  the  circuit  court  of  Dunk- 
lin county  to  proceed  at  once  to  appoint  three 
aislnterested  commissioners,  who  shall  be 
freeholders,  residents  of  Scott  county.  Mo., 
to  assess  the  damages  which  the  defendants 
may  severally  sustain  by  reason  of  such  ap- 
propriation, and  to  require  said  commission- 
ers to  forthwith  return  under  oath  their  as- 
sessment of  such  damages  to  the  clerk  of 


the  circuit  court  of  Dunklin  county,  aa  re- 
quired by  section  1266,  Rev.  St.  Mo.  1889, 
and  to  take  such  other  and  further  steps  as 
is  required  by  the  statutes  In  such  cases 
made  and  provided  for  the  resting  of  such 
abutments,  approaches,  roadways,  and  yards 
in  the  plaintiff  company. 

ROBINSON,  O.  J.,  and  MARSHALL  and 
BURGESS,  JJ.,  concur.  POX,  J.,  not  having 
heard  the  argument,  expresses  no  opinion. 

YALLIANT,  J.  (dissenting).  Plaintiff  is  a 
foreign  corporation  seeking  to  exercise  the 
right  of  eminent  domain  in  this  state.  The 
petition  states  that  the  plaintiff  is  incorpo- 
rated under  the  laws  of  Illinois  "for  the 
purpose  of  erecting  and  maintaining  a  bridge 
across  the  Mississippi  river  from  a  point  near 
Thebes,  in  Alexander  county,  ni.,  to  a  pohit 
near  Manning's  Landing,  in  Scott  county. 
Mo.,  with  the  necessary  appurtenances  there- 
to; that  said  bridge  is  intended  as  a  railway 
bridge,  and  it  is  necessary  for  this  plahitiff 
to  have  a  right  of  way  for  its  railway  tracks, 
bridge  and  terminal  yards,"  etc.;  "that  for 
the  purpose  of  carrying  out  its  charter  privi- 
leges it  is  necessary  for  It  to  hold  and  own 
the  following  described  tract  of  land."  Then 
follows  a  particular  description  of  the  Uind 
desired,  containing  20.3  acres.  It  is  about 
200  yards  wide,  and  extends  west  from  the 
river  bank  about  2^  miles  to  the  eastern 
terminus  of  the  St  Louis  &  Southwestern 
Railroad.  Tbe  petition  states  that  the  land 
belongs  to  defendants,  who  refuse  to  relin- 
quish it,  and  the  plaintiff  has  made  unsuc- 
cessful endeavor  to  agree  with  them  as  to 
compensation,  etc;  "tliat  said  real  estate  is 
necessary  for  the  laying  of  tracks  and  the 
handling  of  business  over  and  across  plaln- 
tUTs  bridge."  The  prayer  is  for  the  appoint- 
ment of  commissioners  to  assess  defendants' 
damages  and  for  general  relief.  The  case 
was  sent  to  the  Dunklin  circuit  court  by 
change  of  venue  from  Scott  county.  Defend- 
ants filed  what  they  called  a  "motion"  in  the 
Dunklin  circuit  court,  which  seems  to  Iiave 
been  treated  as  an  answer,  setting  up  eleven 
grounds  of  defense,  the  chief  of  which  is  that 
tbe  plaintiff  is  not  entitled  to  the  right  of 
eminent  domain.  It  contains,  also,  a  plea  to 
the  effect  that  prior  to  the  filing  of  the  suit 
these  defendants  bad  sold  the  land  In  ques- 
tion, and  that  it  had  passed  Into  the  posses- 
sion of  another  railroad  company,  who  had 
surveyed  and  laid  out  Its  road  and  was  ready 
to  begin  the  work  of  constmction. 

Upon  the  trial  the  plaintiff  Introduced  in 
evidence  an  act  of  Congress,  entitled  "An  act 
to  authorize  the  construction  of  a  bridge 
across  the  Mississippi  river  at  or  near  Gray's 
Point,  Missouri,"  approved  January  26,  1901. 
31  Stat  741,  c.  181.  The  first  section  of  this 
act  Is  as  follows:  "Be  it  enacted  by  the  Sen- 
ate and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  as- 
sembled, that  the  Southern  Illinois  and  Mis- 
souri Bridge  Company,  a  corporation  created 
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and  organized  tinder  and  by  vlrtne  of  tbe 
laws  of  the  state  of  IllinolB,  Ita  aucceasors 
and  assigns,  be,  and  the  same  are  hereby  au- 
thorized and  empowered  to  erect,  constmct, 
maintain  and  operate  a  bridge  and  approach- 
es thereto  over  the  Mississippi  river  from  a 
point  on  the  Mississippi  river  in  Alexander 
county,  in  the  state  of  Illinois,  opposite  the 
terminus  of  the  St  Louis  Southwestern  Rail- 
way, at  or  near  Oray's  Point,  in  Scott  coun- 
ty. In  the  state  of  Missouri,  or  from  some 
other  convenient  point  on  said  river  in  said 
Alexander  county,  Illinois,  to  some  opposite 
point  on  said  river  In  the  state  of  Missouri 
within  the  distance  of  three  miles  above  or 
below  the  terminus  of  said  railway.  Said 
bridge  shall  be  constructed  to  provide  for  the 
passage  of  railway  trains,  and,  at  the  option  of 
said  corporation,  its  successors  or  assigns,  may 
fte  so  constructed  as  to  provide  for  and  be 
used  also  for  the  passage  of  wagons  and  ve- 
hicles of  all  kinds,  for  the  transit  of  animals, 
and  for  foot  passengers,  for  such  reasonable 
tolls  as  may  be  approved  from  time  to  time 
by  the  Secretary  of  War."  Plaintiff  also  in- 
troduced in  evidence  its  charter  under  date 
December  28,  1900,  certified  by  the  Secreta- 
ry of  State  of  Illinois,  whereby  it  appeared 
that  plalntlCF  was  incorporated  under  a  stat- 
ute of  that  state  entitled  "An  act  concerning 
corporations,"  approved  April  18,  1872.  Laws 
1871-72,  p.  296.  The  charter  declares:  "The 
object  for  which  said  corporation  is  formed 
is  to  erect,  construct,  maintain  and  operate 
a  bridge  and  approaches  thereto,  over  the 
Mississippi  river  from  a  point  on  the  east 
bank  of  the  Mississippi  river  in  the  county 
of  Alexander  in  the  state  of  Illinois  to  a 
point  opposite  thereto  in  the  state  of  Mis- 
souri, which  said  bridge  and  approaches 
thereto  shall  provide  for  the  passage  of  rail- 
way trains  and  at  the  option  of  said  corpora- 
tion, its  successors  and  assigns,  may  be  so 
constructed  as  to  provide  for  and  be  used  also 
for  the  passage  of  wagons  and  vehicles  of 
all  kinds,  for  the  transit  of  animals  and  for 
foot  passengers,  for  such  reasonable  tolls  as 
may  be  approved  from  time  to  time  by  the 
Secretary  of  War."  Then  plaintiff  produced 
a  certificate  from  the  Secretary  of  State  of 
Missouri,  showing  that  it  had  complied  with 
the  requirements  of  our  law  in  regard  to 
foreign  private  corporations  (sections  1024- 
1026,  Rev.  St.  1899),  and  that  It  was  duly 
licensed  to  do  business  in  this  state  for  a 
term  ending  December  28,  1950,  with  all  the 
rights  and  privileges  granted  to  foreign  cor- 
X>orations  by  our  statutes.  A  good  deal  of 
the  testimony  related  to  the  plea  in  regard 
to  the  transfer  of  the  land  by  defendants 
before  the  filing  of  the  suit  and  the  rights  of 
the  grantees  under  that  transfer;  but  the 
case  tamed  on  the  first  point  advanced  by  de- 
fendants, vis.,  that  plaintiff  had  no  right  of 
eminent  domain  in  this  state.  The  trial 
court  decided  that  point  in  defendants'  fa- 
vor, and  rendered  judgment  accordingly,  from 
which  judgment  the  plaintiff  appeals. 


'She  chief  question  to  tbls  case  rdatea  to 
the  validity  of  the  claim  of  a  foreign  corpo- 
ration to  exercise  the  right  of  eminent  do- 
main in  this  state.  Bmhient  domain  Is  tbe 
sovereign  power  over  private  property.  It 
is  in  the  United  States  for  all  necessary 
purposes  of  tbe  federal  government  It  is 
in  the  state  for  all  other  public  uses.  It  can 
be  exercised  by  no  one  except  by  express 
authority  from  the  sovereign,  and  then  only 
for  a  public  use.  Therefore,  when  a  corpo- 
ration, whether  domestic  or  foreign,  comes 
claiming  the  right  to  take  private  property 
for  its  corporate  use,  it  must  show,  not  only 
that  that  is  a  public  use,  but  also  that  the 
lawmaking  power  of  the  state  has  conferred 
that  right  on  tbe  corporation.  Nor  does  tbe 
mere  fact  that  a  corporation  finds  It  Im- 
possible to  carry  out  the  purposes  for  which 
it  was  chartered  give  it  the  right  to  take 
private  property  without  the  owner's  CMi- 
sent  It  is  unlikely  that  a  railroad  could 
be  built  through  the  state  If  the  right  of 
way  could  be  obtained  only  by  consent  of 
the  landowners,  yet  that  fact  would  not 
give  the  railroad  company,  though  a  domes- 
tic concern,  the  right  to  condemn  land. 
That  right  in  railroad  companies  exists  only 
in  express  grant  by  the  Legislature.  If  tbe 
plaintiff  has  the  right  to  condemn  tbe  land 
it  seeks  to  acquire  in  this  suit  it  can  potot 
to  the  statute  that  confers  that  right  and 
this  it  has  undertaken  to  do.  We  are  first 
referred  to  the  Illinois  statute  under  which 
plaintiff  la  Incorporated,  then  to  our  statute 
authorizing  the  incorporation  of  bridge  com- 
panies, and  lastly  to  our  statute  admitting 
foreign  corporations  to  do  business  In  this 
state.  If  the  plaintiff  has  the  right  claimed, 
it  is  to  be  found  in  the  concurrence  of  those 
statutes.  The  act  of  Congress  in  evidence 
does  not  purport  to  confer  on  the  plaintiff 
this  right.  It  is  a  grant  only  of  permission 
to  build  tbe  bridge  over  the  river. 

Defendants  make  the  point  that  plaintiff 
did  not  Introduce  the  Illinois  statutes  in  evi- 
dence, and  that  therefore  this  court  cannot 
take  cognizance  of  them.  That  seems  to  be 
tbe  fact,  and  the  point  Is  probably  well 
made.  Without  the  lUlnoIs  statutes  we  have 
to  evidence  only  the  charter  creating  the 
plaintiff  a  bridge  company,  and  we  are  ask- 
ed to  say  that  a  bridge  company  In  IIU- 
nols,  when  it  has  conformed  to  our  stetnte 
In  relation  to  foreign  corporations,  Is  entitled 
to  exercise  to  this  state  the  same  powers 
that  are  given  to  a  bridge  company  chartered 
under  our  law,  without  regard  to  what  pow- 
ers It  has  under  the  laws  of  Its  own  home. 
If  that  is  a  correct  proposition,  then,  even 
though  the  plaintiff  has  no  right  under  tbe 
laws  of  Illinois  to  do  what  it  seeks  to  do 
here,  yet  it  can  do  so  to  this  state,  if  our 
statute  gives  such  right  to  a  domestic  bridge 
company.  That  cannot  be  correct  If  it  be 
conceded  that  our  statute  confers  on  a  for- 
eign corporation  admitted  to  do  business  to 
this  state  all  the  powers  that  a  domestic 
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corporation  of  like  character  has,  still  that 
concession  mnst  not  be  understood  to  mean 
that  the  foreign  corporation  can  do  In  this 
state  that  which  Its  charter  did  not  author- 
ize It  to  do  In  Its  home.  Our  conBtitution 
forbids  that.  "No  corporation  shall  engage 
In  business  other  than  that  expressly  au- 
thorized by  Its  charter  or  the  law  under 
which  It  may  have  been  or  may  hereafter 
be  organized."  Article  11,  8  7.  A  corpora- 
tion cannot  go  out  of  Its  state  to  do  busi- 
ness unless  Its  charter,  by  Implication  at 
least,  permits  it,  nor,  even  if  so  permitted, 
can  It  go  Into  another  state  unless  by  leave 
and  license  of  that  state.  The  Supreme 
Court  of  the  United  States  has  said:  "A 
corporation  must  dwell  In  the  place  of  its 
creation  and  cannot  migrate  to  another  sov- 
ereignty (Bank  of  Augusta  v.  Sarle,  13  Pet 
519,  10  L.  Ed.  274),  though  it  may  do  busi- 
ness in  all  places  when  its  charter  allows  and 
the  local  laws  do  not  forbid  (Bailroad  v. 
Eoontz,  104  n.  S.  12,  26  L.  Bd.  643).  But 
wherever  it  goes  f<H:  business  it  carries  Its 
charter,  the  same  abroad  as  It  is  at  home. 
Whatever  disabilities  are  placed  upon  the 
corporation  at  home  it  retains  abroad,  and 
whatever  legislative  control  It  is  subject  to 
at  home  must  be  recognized  and  submitted  to 
by  those  who  deal  with  it  elsewhere."  Can- 
ada Southern  Ry.  v.  Gebhard,  109  U.  S.  537, 
8  Sup.  Ct  363,  27  L.  Bd.  1020.  It  would 
doubtless  be  within  the  power  of  a  state  to 
say  through  its  legislature  that  a  foreign 
corporation  coming  Into  Its  territory  may 
have  greater  powers  than  those  given  by  its 
charter  at  home;  but  that  has  not  yet  been 
done  In  this  state.  At  home  or  abroad  a 
corporation  Is  bounded  in  its  powers  by  its 
charter;  and  a  mere  similarity  In  character 
of  business  does  not  authorize  a  corporation 
to  do  what  its  charter  does  not  so  author- 
ize. For  example,  a  corporation  organized 
under  section  1351,  Rev.  St  1890,  for  the 
express  purpose  of  building  a  bridge  over  the 
Gasconade  river.  In  Gasconade  county,  would 
not  be  authorized  to  build  a  bridge  over  the 
same  rlvv  in  Maries  county,  or  over  the  Il- 
linois river  In  Jersey  county,  even  if  lUlnols 
has  a  law  like  ours,  inviting  foreign  corpora- 
tions to  come  Into  that  state  and  transact  the 
business  for  which  they  are  Incorporated.  A 
corporation  chartered  under  a  8i>eclal  act  of 
the  Legislature  has  Its  powers  defined  In  the 
act;  but  when  It  is  chartered  nnder  a  g:en- 
erai  law  we  must  look  to  that  law  for  the 
extent  and  limitation  of  its  rights.  Neither 
Its  articles  of  association  nor  the  certificate  of 
the  Secretary  of  State  can  confer  a  fran- 
chise not  contained  in  the  legislative  act  In 
this  condition  we  do  not  see  how  we  can  get 
along  with  the  plaintiff's  case  unless  we  look 
Into  the  Illinois  statutes  to  see  what  author- 
ity they  confer;  and  although  the  plaintiff 
did  not  Introduce  those  statutes  in  evidence, 
and  therefore  perhaps  we  have  no  right  to 
pursue  the  subject  further,  yet  they  are  re- 
ferred to  in  the  briefs  of  counsd,  and  it 


would  doubtiess  be  more  satisfactory  to  both 
parties  if  we  should  go  to  the  bottom  of  the 
matter. 

The  only  statutes  of  Illinois  to  which  we 
are  referred  are  the  act  of  April  10,  1872, 
entitied  "An  act  for  the  Incorporation  of 
bridge  companies"  (Laws  1871-72,  p.  205), 
and  Rev.  St  la  1880,  p.  1693,  {  16.  The  first 
section  of  the  act  of  1872  referred  to  Is: 
"That  any  number  of  persons,  not  less  than 
ten,  may  form  a  company  for  the  purpose  of 
constructing  and  maintaining  a  bridge  over 
any  of  the  streams  of  water  (or  any  part  of 
such  streams)  situated  within  the  state  of 
Illinois,  or  upon  the  boundary  thereof,  for 
public  use,  for  the  crossing  of  persons  or 
property,  and  for   that   purpose   may  sign 

*  *  *  articles  of  association,  in  which 
shall  be  stated  the  name  of  the  company, 

*  *  •  the  purposes  for  which  it  Is  to  be 
used,  whether  for  railroads  or  ordinary  travel 
or  both,"  etc.  Section  2  of  the  act  provides 
that,  when  It  becomes  necessary  to  appropri- 
ate lands  belonging  to  private  persons  or 
corporations  "to  the  uses  of  said  company," 
the  same  may  be  condemned  "in  snch  man- 
ner as  may  be  provided  by  the  laws  of  the 
state  of  Illinois  for  taking  private  property 
for  public  or  corporate  punposes."  Section  3 
authorizes  the  corporation  so  created  to  Issue 
bonds,  etc.,  and  to  consolidate  with  any 
bridge  company  In  that  state  or  "any  bridgs 
company  organized  under  the  laws  of  an  ad- 
joining state."  The  three  sections  quoted  of 
this  act  are  so  nearly  Identical  with  sec- 
tions 16, 17,  and  18,  pp.  370,  371,  of  our  Gen- 
eral Statutes  of  1865,  as  to  Indicate  that  the 
one  Is  copied  from  the  other.  Since  that 
date,  however,  onr  statutes  on  this  subject 
have  undergone  material  changes,  and  so, 
perhaps,  have  the  Illinois  statutes;  but  onr 
inquiry  into  the  latter  has  gone  no  further 
than  we  have  been  led  by  the  briefs  of  coun- 
seL 

Section  1,  c.  82,  Hurd's  Rev.  St  HI.  1809, 
provides  for  the  formation  of  corporations  for 
any  lawful  purpose,  except  for  certain  pur- 
poses mentioned,  among  which  the  bnslness 
of  railroad  companies  is,  but  that  of  bridge 
companies  is  not.  Included,  and  declares  that 
corporations  formed  for  the  purpose  of  con- 
structing railroad  bridges  are  not  to  be  held 
to  be  railroad  corporations.  The  plaintiff  cor- 
poration vras  organized  In  December,  1900. 
Therefore  it  derives  its  charter  powers  ei- 
ther from  the  act  of  1872  or  the  Revised 
Statutes  of  1899.  The  charter  refers  to  the 
act  of  1872  and  its  amendments  as  its  au- 
thority, without  specifying  what  the  amend- 
ments are,  and  we  are  not  otherwise  refer- 
red to  them.  The  act  of  1872  does  not  au- 
thorize, either  expressly  or  by  implication,  the 
formation  of  a  corporation  to  transact  the 
business  of  building  and  maintaining  bridges 
in  general,  at  home  and  abroad;  but  it  limits 
the  purpose  to  building  and  maintaining  "a 
bridge  over  any  of  the  streams  of  water  (or 
any  part  of  such  streams)  situated  within  the 
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Btat«  of  niinolB  or  npon  tbe  boundary  there- 
of." That  iB,  If  ibe  stxeam  1b  within  the 
state,  the  corporation  la  chartered  to  build 
and  maintain  a  bridge  over  It;  If  it  Is  upon 
the  boundary  of  the  state,  the  charter  Is  to 
butid  and  maintain  the  bridge  over  that  part 
of  such  stream  which  la  within  the  state,  and 
for  the  rest  it  may  consolidate  with  a  cor- 
poration organized  under  the  laws  of  the  ads 
Joining  state.  If  it  be  said  that  it  Is  un- 
reasonable to  suppose  that  men  would  build 
a  bridge  to  the  middle  of  the  river.  If  they 
could  go  no  further,  the  answer  is  that  the 
language  of  the  statute,  "or  any  part  of 
such  streams  situated  within  the  state,"  etc.. 
Is  meaningless  unless  it  means  to  so  limit  the 
power,  and  is  not  unreasonable  when  taken 
in  connection  with  the  subsequent  provision 
looking  to  a  consolidation  of  the  franchise 
with  that  of  a  corporation  of  the  adjoining 
state.  It  must  be  remembered,  also,  that  that 
statute  was  enacted  In  1872,  and  the  Supreme 
Court  of  the  United  States  had  not  then  de- 
cided, as  It  has  since,  that  Congresis,  under 
Its  power  to  regnilate  Interstate  commerce, 
could  charter  a  corporation  to  buUd  and  main- 
tain a  bridge  over  a  navigable  river  dividing 
two  states,  and  confer  upon  It  all  powers 
necessary  to  Its  purpose.  Including  the  right 
to  condemn  land.  Luzton  v.  North  River 
Bridge  Co.,  153  U.  S.  625,  U  Sup.  Ct  891,  88 
L.  Ed.  808.  And  the  changes  In  our  stat- 
utes since  that  date  also  indicate  that  the 
law  on  this  Bubject  has  developed  and  Is  bet- 
ter understood.  If  the  plaintiff  finds  Its  char- 
ter powers  In  the  act  of  1872,  those  powers 
ex  Tl  termini  are  confined  to  the  state  of 
Illinois,  and  therefore  our  statute  dictating 
the  terms  upon  which  foreign  corporations 
may  come  Into  the  state  has  no  application 
to  the  plaintift. 

What  is  Just  said  of  that  act  Is  not  alto- 
gether free  from  the  criticism  that  It  Is  a 
narrow  construction.  But  the  plaintiff  is 
not  In  a  position  to  demand  a  very  liberal 
construction.  It  is  In  the  act  of  invading  the 
defendants'  Inclosure,  and,  if  It  would  jus- 
tify Its  course,  It  must  point  to  a  charter  of 
no  doubtful  meaning.  The  learned  counsel 
for  plaintiff  do  not  In  their  briefs  say  that 
they  stand  on  the  Act  of  1872;  neither  do 
they  say  that  they  derive  their  charter  pow- 
ers from  the  Revised  Statutes  of  Illinois  of 
1809,  though  they  do  refer  to  section  14.  p. 
1693,  Rev.  St  1899,  as  the  source  of  their 
right  of  eminent  domain.  The  claim  1b  pre- 
sented in  general  terms  that  plaintiff  Is  in- 
corporated as  a  bridge  company  under  the 
laws  of  IllinolB,  that  It  has  complied  with 
our  statute  in  regard  to  foreign  corporations, 
and  is  therefore  entitled  to  all  the  powers  to 
which  a  bridge  company  organized  under  the 
laws  of  this  state  Is  entitled.  That  position 
assumes  that  a  similarity  in  names  implies  a 
similarity  in  character,  which  Is  not  always 
true.  Similarity  in  character  of  charter  pow- 
ers in  such  case  Is  essential.  For  example,  a 
corporation  chartered  under  the  laws  of  Illi- 


nois to  establish  and  maintain  a  ferry  would 
not,  on  complying  with  our  law  in  regard  to 
foreign  corporations,  be  entitled  to  build  and 
maintain  a  bridge  In  this  state;  and  so  a  cor- 
poration chartered  in  Illinois  to  build  and 
maintain  a  bridge  of  a  particular  character, 
different  from  that  contemplated  by  our 
bridge  statute,  would  not,  by  complying 
with  our  law  In  reference  to  the  admission  of 
foreign  corporations,  be  entitled  to  exercise 
the  corporate  rights  of  a  Missouri  bridge 
company.  Therefore,  If  a  bridge  company 
chartered  under  the  laws  of  this  state  can 
condemn  land  for  the  purposes  stated  in  the 
plaintiff's  petition  (as  to  which  we  will  pres- 
ently inquire),  the  plaintiff  must  show  that 
it  has  like  powers  in  the  state  of  its  cre- 
ation before  it  can  be  admitted  to  exercise 
such  powers  in  this  state.  The  articles  ct 
association  and  certificate  of  the  Secretary 
of  State  are  all  that  we  have  in  evidence  to 
show  what  charter  powers  the  plaintiff  has, 
and  we  are  left  to  grope  through  unfamiliar 
statutes  to  see  what  rights  are  conferred. 

The  provision  of  the  Illinois  Revised  Stat- 
utes of  1899  (section  1,  c.  32)  above  referred 
to  is  broad  enough  in  its  terms  to  Include  a 
corporation  created  tor  the  purpose  specified 
in  the  plaintiff's  charter— that  is,  building  a 
railroad  bridge;  and,  if  that  chapter  Is  to  be 
construed  as  superseding  the  act  of  1872,  then 
we  are  to  look  to  that  chapter  of  the  Revised 
Statutes  of  Illinois  for  the  specification  of 
the  plalntUTs  charter  rights.  In  that  chap- 
ter mention  is  made  by  name  of  railroad 
bridge  companies;  but  It  is  there  declared 
that  they  are  not  to  be  held  to  be  railroad 
companies.  Therefore  they  cannot  claim  the 
right  of  eminent  domain  which  is  given  to 
raUroad  con^anles,  and  there  is  no  authority 
conferred  on  them  In  that  chapter  to  condemn 
private  property  for  their  use.  The  learned 
counsel  in  their  briefs  refer  to  section  14,  c. 
137,  p.  1693,  Rev.  St  111.  1899,  as  the  clause 
which  confers  that  authority.  That  section 
is  part  of  an  act  entitled  "An  act  to  revise  tlie 
law  in  relation  to  toll  bridges,"  approved 
March  23,  1874,  and  forms  chapter  137,  Rev. 
St  111.  1899,  and  must  be  construed  as  relat- 
ing to  the  bridges  called  for  by  that  act  In 
fact  the  language  of  the  section  relied  on 
expressly  limits  the  right  to  toll  bridges 
"erected  pursuant  to  this  act."  The  section 
Is:  "W^hen  it  shall  be  necessary,  for  the  es- 
tablishment erection,  repair,  extension  or  re- 
construction of  any  toll  bridge  of  public  util- 
ity (including  all  necessary  approaches  there- 
to) that  may  be  authorized  to  be  established 
or  erected  pursuant  to  this  act  or  which  may 
have  been  heretofore  erected,  to  take  or  dam- 
age private  property  therefor,  the  same  may 
be  done,  and  the  compensation  therefor  ascer- 
tained, in  the  manner  then  provided  by  law 
for  the  exercise  of  the  right  of  eminent  do- 
main." Reading  the  chapter  of  which  that 
section  is  a  part  we  see  that  it  relates  only 
to  toll  bridges  to  be  used  for  ordinary  travel 
through  the  county  roads.    The  authority  to 
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«rect  the  bridge  is  to  be  granted  only  by  the 
county  board,  It  may  be  granted  to  Individ- 
oais  as  well  as  to  corporations;  but  the  own- 
«i8  of  the  land  to  be  occupied  are  to  be  given 
tbe  preference,  If  they  desire  the  franchise. 
The  county  board  Is  to  fix  the  rate  of  toll  (not 
the  Secretary  of  War,  as  In  the  plaintlCfB 
charter),  and  may  condemn  It  and  make  It  a 
free  bridge  for  public  use.  There  Is  not  any- 
thing In  the  whole  chapter  to  indicate  that  an 
Interstate  railroad  bridge,  or  a  railroad  bridge 
of  any  kind,  is  contemplated,  and  the  only 
authority  to  condemn  land  given  in  that  chap- 
ter Is  to  do  so  for  the  purposes  of  such  a 
bridge  and  Its  approaches  as  contemplated  by 
that  statute.  The  plaintiff  derives  no  right 
of  eminent  domain  from  that  source. 

Tbe  learned  counsel  in  their  brief  quote 
Rev.  St  Mo.  1899.  S  1315:  "No  corporation 
organized  or  Incorporated  under  the  laws  of 
any  other  state  shall  do  business  in  this  state, 
If  such  corporation  if  organized  In  this  state, 
would  organize  under  article  9  of  chapter  12 
of  the  Revised  Statutes,  or  acts  amendatory 
thereof  without  first  procuring  a  license  there- 
for which  license  shall  be  granted  by  the 
Secretary  of  State."  Then  they  say  that,  if 
tbe  plaintiff  had  organized  in  this  state,  it 
would  have  organized  under  article  9  of 
chapter  12.  If  the  plaintiff  derives  its  corpo- 
rate powers  from  the  Illinois  act  of  1872,  and 
If  our  interpretation  of  tliat  act  is  correct, 
then  the  plaintiff  Is  limited  to  do  a  particular 
act  in  a  particular  place,  and  has  no  roving 
charter;  and,  if  it  should  have  been  char- 
tered under  the  terms  of  article  9  of  chapter 
12  of  our  Revised  Statutes  to  do  what  the 
plaintiff  seeks  In  this  suit  fo  do,  it  would 
have  been  chartered  to  do  what  the  IIlinolB 
act  of  1872  did  not  authorize  it  to  do. 

The  plaintiff's  articles  of  association  In 
evidence  declare  that  the  object  of  the  cor- 
poration Is  to  erect  and  maintain  a  bridge 
and  its  approaches  over  tbe  Mississippi  from 
a  certain  point  in  Illinois  to  a  certain  point 
In  Missouri,  "which  said  bridge  and  approach- 
es thereto  shall  provide  for  the  passage  of 
railway  trains,  and,  at  the  option  of  said 
corporation,  its  successors  and  assigns,  may 
be  so  constructed  as  to  provide  for  and  be 
used  also  for  the  passage  of  wagons  and  ve- 
hicles of  all  kinds,  for  tbe  transit  of  animals 
and  foot  passengers,  for  such  reasonable  tolls 
as  may  be  approved  from  time  to  time  by  tbe 
Secretary  of  War."  When  a  charter  is  grant- 
ed to  a  corporation  to  erect  and  maintain  a 
work  of  public  utility,  and  the  extraordinary 
power  of  eminent  domain  is  conferred  to  be 
used  in  that  connection,  the  franchise  car- 
ries with  itself  tbe  corresponding  obligation 
to  perform  the  work  of  public  utility  con- 
templated in  the  grant,  and  a  failure  to  do  so 
would  sustain  a  move  on  the  corporation  to 
oast  it  of  Its  franchise.  By  the  terms  of  Its 
cliarter  above  quoted  the  only  bridge  the 
plaintiff  is  required  to  erect  and  maintain  is 
one  for  the  passage  of  railroad  trains.  It 
may,  at  its  option,  provide  also  a  passage 
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for  ordinary  travel,  but  is  under  no  obliga- 
tion to  do  so,  and  Its  corporate  rights  could 
not  be  annulled  by  its  absolute  refusal  to  do 
so.  The  power  to  regulate  tolls  Is  vested 
only  In  the  Secretary  of  War.  The  state 
has  no  control  over  it  Is  that  the  kind  of 
corporation  that  is  contemplated  in  article  9, 
c.  12,  of  our  Revised  Statutes?  It  has  been 
decided  by  the  Supreme  Court  of  the  United 
States  that  Congress,  in  the  name  of  inter- 
state commerce,  has  power  to  incorporate  a 
compauy  to  build  such  a  bridge  as  the  plain- 
tiff purposes,  and  to  clothe  the  corporation 
with  the  necessary  right  of  eminent  domain. 
Luxton  V.  North  River  Bridge  Co.,  supra. 
But  plaintiff  is  not  Incorporated  under  an 
act  of  Congress,  and  does  not  claim  charter 
powers  from  that  source.  It  claims  that  it 
is  chartered  by  the  laws  of  Illinois,  that  it 
is  a  bridge  company,  and  that  as  such  it  is  en- 
titied  to  all  the  rights,  including  that  of  emi- 
nent domain,  that  a  bridge  company  charter- 
ed under  section  1351  of  our  Revised  Stat- 
utes of  1899  has;  and  this  it  claims  under 
the  provisions  of  sections  1315  and  1316.  . 

Private  foreign  corporations  organized  for 
business  purposes  are  by  comity  admitted 
into  our  state,  and  allowed  to  transact  here 
the  business  for  which  they  were  incorporat- 
ed. The  statute  Just  referred  to  imposes  cer- 
tain conditions  upon  such  corporations  as 
precedent  to  their  admission,  and  when  those 
conditions  are  compiled  with'  they  are  al- 
lowed to  come  as  before.  Perhaps  it  would 
not  be  too  much  to  say  they  have  then  a  right 
to  come.  But  if  the  permission  to  come  is 
converted  into  a  right  to  come,  it  is  only  a 
right  to  do  what  was  before  permitted;  that 
Is,  to  transact  the  business  for  which  the  cor- 
porations were  chartered.  If  the  right  of  emi- 
nent domain  was  permitted  by  comity  before, 
it  may  be  exercised  to  the  same  extent  since, 
the  enactment;  bnt,ifitwas  not  permitted  be- 
fore, it  is  not  granted  by  the  statute.  The  ex- 
ercise of  the  right  of  eminent  domain  is  not  a 
part  of  the  business  of  tbe  corporation.  It  is 
often  essential  in  the  equipping  of  a  corpora- 
tion to  enable  it  to  do  business;  but  it  relates 
to  its  organization,  and  not  to  its  operation. 
The  right  of  eminent  domain  is  not  conferred 
by  comity,  and  has  never  been  exercised,  ex- 
cept by  express  legislative  grant  In  this  state. 

The  following  from  Thompson  on  Corpora- 
tions is  a  correct  statement  of  the  law,  and 
is  well  supported  by  authority:  "The  power 
of  a  private  corporation  to  acquire  private 
property  for  public  purposes,  for  which  It 
may  have  been  chartered,  is  a  power  which 
comes  to  it  alone  through  the  delegation  of 
the  state  of  its  sovereign  right  of  eminent 
domain.  The  power  cannot,  therefore,  be  ex- 
ercised by  a  foreign  corporation  on  a  mere 
principle  of  comity,  because  It  will  never  be 
presumed,  in  the  business  of  aflSrmative  legis- 
lation, that  the  state  delegates  any  part  of 
its  sovereignty  to  a  foreign  corporation.  It 
may  be  stated  with  confidence  In  every  case 
that  this  power  cannot  be  exercised  by  a 
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corporation  created  under  the  laws  ot  one 
state  or  country  without  the  consent  of  the 
Legislature  of  that  other  state  or  country,  af- 
flrmatlTely  expressed.  Nor  will  the  power  to 
take  land  by  the  right  of  eminent  domain, 
which  has  been  granted  by  the  Legislature  of 
a  state  to  a  domestic  corporation,  pass  to  a 
foreign  corporation,  which  succeeds  by  deed 
to  the  rights  and  powers  of  the  domestic  cor- 
poration without  the  assent  of  the  Legisla- 
ture of  the  domestic  state."  6  Thompson  on 
Corp.  p.  6310;  State  v.  Boston,  C.  &  M.  Ry. 
Co.,  25  Vt.  442. 

A  railroad  company,  owning  in  an  adjoin- 
ing state  a  railroad  projected  into  Missouri, 
may  exercise  the  right  of  eminent  domain 
here,  the  same  as  a  domestic  railroad  com- 
pany, because  our  statute  affirmatively 
grants  that  power.  Section  1060,  Rev.  St. 
1899;  Gray  v.  Railroad,  81  Mo.  126;  St  L. 
&c  Ry.  V.  Lewrlght,  118  Mo.  660,  21  S.  W. 
210.  But  without  that  grant  even  a  railroad 
company  would  have  no  such  power,  not- 
withstanding the  general  policy  of  comity, 
which  we  have  always  extended  to  foreign 
corporations,  and  notwithstanding  the  fact 
that  the  exercise  of  the  right  of  eminent  do- 
main might  be  absolutely  necessary  to  enable 
it  to  do  business.  Therefore,  even  if  a  bridge 
company,  chartered  under  section  1351  of  our 
Revised  Statutes,  had  the  right  of  eminent 
domain  for  such  purposes  as  the  plaintiff 
seeks,  the  plaintiff  has  not  such  right,  for 
the  reason  that  there  has  been  no  legislative 
grant  of  such  power  to  a  foreign  corporation 
of  that  kind.  The  Illinois  cases  referred  to  in 
the  briefs  for  plaintiff,  construing  a  statute 
of  that  state  like  ours  in  regard  to  the  ad- 
mission of  foreign  corporations  to  do  busi- 
ness, only  relate  to  the  right  of  such  corpora- 
tions to  transact  the  business  for  which  they 
were  chartered.  They  have  no  reference  tor 
the  right  of  eminent  domain.  Stevens  v. 
Pratt,  101  111.  217;  Female  Academy  v.  Sulli- 
van, lie  111.  375,  6  N.  E.  183,  56  Am.  Rep.  776; 
Barnes  v.  Suddard,  117  111.  237,  7  N.  E.  477; 
Farmers  &c  v.  Lake  Street  R.  R.  Co.,  173  111. 
439,  51  N.  E.  35. 

But  a  domestic  corporation,  cliartered  un- 
der section  1351,  has  not  the  right  of  emi- 
nent domain  for  such  purposes  as  and  to  the 
extent  to  which  the  plaintiff  seeks  to  use  it. 
We  have  seen  that  sections  16, 17,  and  18,  pp. 
870,  371,  Gen.  St  1865,  are  almost  identical 
with  the  three  sections  of'  the  Illinois  act  of 
1872.  Those  sections  were  added  to  our  stat- 
utes authorizing  the  organization  of  corpora- 
tions for  manufacturing  and  business  pur- 
poses In  the  Revision  of  1865.  And  although 
they  are  added  to  and  made  a  part  of  the 
chapter  entitled  "Of  manufacturing  and  busi- 
ness companies,"  the  second  section  of  which 
prescribes  the  form  of  the  articles  of  associa- 
tion, yet,  when  these  three  sections  are  add- 
ed, the  first  of  them  (section  16)  prescribes  an- 
other form  of  articles  of  association,  in  which 
it  is  required  to  be  stated,  inter  alia,  the 
purposes  for  which  it  (the  bridge)  is  to  be 


used,  "whether  for  railroads  or  ordinary  trav- 
el or  both."  The  next  section  confers  the 
power  on  such  corporation  to  condemn  land 
"to  the  uses  of  said  company."  Those  sec- 
tions Included  in  their  contemplation  the 
building  and  maintaining  of  a  railroad  bridge 
and  the  condemning  of  land  for  such  pur- 
pose, and  railroad  bridge  companies  have 
been  formed  and  are  now  lawfully  exercising 
charter  powers  under  that  statute.  Bridge 
Co.  V.  Schaubacker,  49  Mo.  565;  Bridge  Co. 
V.  Ring,  58  Mo.  494.  But  the  law  has  since 
been  changed,  and  all  that  remains  of  sec- 
tion 16  now  ia  section  1351:  "Any  number  of 
persons,  not  less  than  ten,  may  form  a  com- 
pany for  the  purpose  of  constructing  and 
maintaining  a  bridge  over  any  of  the  streams 
of  water  or  any  part  of  such  streams  which 
may  be  within  this  state,  for  public  use,  for 
the  crossing  of  persons  or  property,  accord- 
ing to  the  provisions  of  this  article."  All  ref- 
erence to  a  railroad  bridge  is  cut  out,  and 
the  only  bridge  authorized  is  one  "for  public 
use,  for  the  crossing  of  persons  or  property." 
A  railroad  bridge  is,  sub  modo,  a  bridge  "for 
public  use,  for  the  crossing  of  persons  or 
property";  but  it  is  not  such  a  bridge  in  the 
unlimited  meaning  of  the  term.  The  inten- 
tion to  eliminate  bridges  for  railroad  pur- 
poses is  indicated,  also,  in  the  change  of  the 
provision  for  condemning  land.  Section  1332 
takes  the  place  of  section  17  of  the  statute  of 
1865,  which  authorized  the  corporation  to 
condemn  land  for  "the  uses  of  said  com- 
pany"; whereas  section  1353  specifies  that 
the  land  shall  be  taken  only  "for  approaches, 
road,  foot  or  wagon  ways  of  such  bridge  cor- 
poration." 

Contrast  the  purposes  there  specified  with 
those  for  which  the  plaintiff  in  its  petition 
demands  the  right  to  condemn  the  land  of 
those  defendants,  viz.,  "for  its  raUway  tracks, 
bridge  and  terminal  yards,"  etc.  Again: 
"That  said  real  estate  is  necessary  for  the 
laying  of  tracks  and  the  handling  of  busi- 
ness over  and  across  plaintiffs  bridge."  The 
demand  is  for  land  200  feet  wide  and  extend- 
ing 2%  miles  westward  from  the  bank  of  the 
river.  Is  that  the  purpose  for  wUch  our 
statute  authorizes  a  bridge  company  to  con- 
demn land?  If  the  bridge  contemplated  is 
merely  an  appurtenance  to  a  railroad,  then 
It  may  be  built  by  the  railroad  company, 
which  has  the  right  to  condemn  land  "for  Its 
railway  tracks,  bridge  and  terminal  yards," 
etc.  But,  if  the  bridge  for  the  passage  of  rail- 
way trains  is  the  main  purpose,  then  the 
corporation's  function  is  performed  when  It 
provides  means  for  the  passing  of  trains 
that  come  to  It.  It  has  no  authority  to  pro- 
ject its  lines  of  railway  through  the  country 
to  touch  railroads  at  the  distance  to  which 
this  company  seeks  to  go. 

When  the  provisions  of  the  General  Stat- 
utes of  1865  were  in  force  the  Constitution 
forbade  the  incorporation  of  a  bridge  com- 
pany by  special  charter.  Section  27,  art.  4, 
Const  1806.     But  the  Constitution  of  1875 
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authorized  ttae  Incorporation  of  companies  by 
special  act  to  construct  bridges  over  rlTers 
forming  the  state  boundary.  Section  63,  art 
4,  Const  1876.  We  are  not  aware  of  any  such 
special  act  of  the  General  Assembly,  but  the 
removal  of  the  previous  constitutional  limita- 
tion on  the  legislative  power  rendered  the 
provision  by  general  statute  for  the  forma- 
tion of  interstate  bridge  companies  unneces- 
sary, and  it  may  have  influenced  the  altera- 
tion in  the  statute  in  question.  The  change 
in  the  law  of  18G5  was  made  In  the  Bevlslon 
of  1879,  which  left  it  as  it  now  la  In  section 
1351,  Rev.  St.  1899.  Railroad  companies,  un- 
der the  law  of  1865,  had  the  same  right  that 
they  now  have  to  build  railroad  bridges  over 
rivers  in  this  state;  and  by  the  Act  of  1895 
(Laws  1895,  p.  121)  they  now  have  the  right 
to  build  toll  bridges  for  ordinary  travel  in 
connection  with  their  railroad  bridges.  Sec- 
tion 103.^,  Rev.  St  1899.  So  that  we  are  not 
without  statutory  provisions  to  enable  ns  to 
build  all  the  railroad  bridges  and  bridges  for 
ordinary  travel  In  connection  therewith  that 
may  be  desired,  even  if  we  should  hold  that 
section  1351  calls  only  for  bridges  for  ordi- 
nary travel.  With  the  powers  given  the  rail- 
road companies  under  the  sections  above  re- 
ferred to,  and  those  given  bridge  companies 
under  sections  1361  and  1352,  there  Is  no  de- 
ficiency In  legislative  enactments  for  the 
building  and  maintaining  of  all  kinds  of 
bridges  that  the  convenience  of  the  public 
reqnlre. 

It  Is  not  necessary  In  this  case  to  say 
whether  or  not  a  bridge  company  organized 
under  section  1361  could  build  and  maintain 
a  bridge  for  the  passage  of  railway  trains  in 
addition  to  Its  roadway  for  ordinary  travel. 
But  we  do  say  that  the  section  contemplates 
a  bridge  "for  public  use  for  the  crossing  of 
persons  or  property,"  to  the  unrestricted 
sense  of  that  term;  that  that  Is  the  purpose 
for  which  the  right  to  condemn  private  prop- 
erty Is  given,  and  that  a  bridge  designed  for 
railrotid  traffic  only  falls  short  of  the  call  of 
that  statute;  and  that  the  power  to  condemn 
land,  conferred  in  section  1352,  "for  ap- 
proaches, road,  foot  or  wagon  ways,"  does 
not  authorize  the  company  to  condemn  land 
200  feet  in  width,  extending  2%  miles  beyond 
the  bank  of  the  river,  for  "Its  railway  tracks, 
bridge  and  terminal  yards,"  etc. 

This  is  the  view  the  learned  trial  court 
took  of  this  case,  and  its  Judgment  ought  to 
be  affirmed. 

BRAOB,  J.,  concurs  to  this  opinion. 
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^Supreme  Court  of  Missouri,   Division  No.  2. 

March  31,  1903.) 

MASTER    AND    SERVANT— INJURIES   TO    SERV- 
ANT—DEFECTIVE  APPLIANCB3— NBO- 
LIOENCB— EVIDENCE. 
1.  Plaintiff,  a  railroad  trarkmao,  was  injured 
by   the  breaking  of  a  handle  bar  on  a  hand 


car.  The  handle  was  made  of  hickory,  and 
broke  at  a  noint  where  it  was  covered  with 
iron,  and,  after  being  broken,  appeared  to  be 
slightly  unsound.  The  hand  car  was  used  ev- 
ery day  by  plaintiff  and  his  foreman,  who  was 
a  careful  man,  and,  though  the  bar  was  under 
constant  observation  and  inspection,  no  defect 
was  discovered  therein,  and  a  careful  examina- 
tion thereof  would  not  necessarily  have  reveal- 
ed the  defect,  which  could  have  been  determin- 
ed only  by  catting  into  the  wood  or  breaking 
it.  Held,  that  such  tacts  were  insufficient  to 
establish  defendant's  negligence  in  failing  to 
provide  plaintiff  with  a  safe  bar. 

Appeal  from  Circuit  Court  Sal  toe  County; 
Saml.  Davis,  Judge. 

Action  by  Louis  T.  Howard  against  the 
Missouri  Pacific  Railway  Company.  From 
an  order  granting  plaintiff  a  new  trial,  de- 
fendant appeals.     Reversed. 

M.  L.  Clardy  and  Wm.  S.  Shirk,  for  ap- 
pellant   Robt  B.  Ruff,  for  respondent 

FOX,  J.  This  suit  was  Instituted  to  the 
circuit  court  of  Saline  county  on  the  6th 
day  of  May,  1899.  The  peUtion  is  to  due 
form,  and  the  injury  complained  of  is  based 
upon  the  alleged  negligence  of  defendant  to 
respect  to  the  failure  of  the  defendant  to 
furnish  plaintiff  with  a  reasonably  safe  hand 
car  and  appliances  for  operattog  the  same. 
The  allegations  in  tbe  petition  which  are  im- 
portant to  the  determination  of  the  ques- 
tions involved  to  this  case  are  as  follows: 
"That  said  hand  car  and  handle  bar  was 
composed  of  old,  defective,  and  rotten  ma- 
terial, and  wholly  unfit  for  the  use  for  which 
said  car  and  handle  bar  were  used  by  said  de- 
fendant That  said  defendant  had  actual 
knowledge  of  tbe  defective  condition  of  said 
handle  bar  and  band  car.  Such  defect  In 
said  handle  bar  and  hand  car  was  such  that 
said  defendant,  by  the  use  of  ordinary  care 
and  diligence,  could  have  known  of  the 
same."  It  is  not  necessary  to  burden  this 
opinion  by  inserttog  the  other  formal  parts 
of  the  i)etltlon,  as  the  only  controversy  to 
this  suit  is  as  to  the  sufficiency  of  the  testi- 
mony upon  tbe  specific  acts  of  negligence 
herein  quoted.  The  answer  of  defendant  was 
a  general  denial  of  the  allegations  to  the 
petition,  and  a  plea  of  contributory  negli- 
gence. The  replication  was  a  denial  of  the 
allegations  in  tbe  answer  as  to  contributory 
negligence.  This  cause  was  tried  by  a  Jury, 
and  at  the  close  of  the' evidence  on  the  part 
of  the  plaintiff  the  court  gave  a  peremptory 
tostruction  directing  the  Jury  to  find  the  is- 
sues for  the  defendant.  In  obedience  to 
such  direction,  the  Jury  returned  a  verdict 
for  the  defendant  Plaintiff  filed  his  motion 
for  new  trial,  which  was  by  the  court  sus- 
tained, and  this  appeal  is  prosecuted  to  this 
court  from  the  action  of  the  trial  court  to 
sustaining  the  motion  for  new  trial. 

The  record  does  not  disclose  any  reason  as- 
signed by  the  court  for  its  action  in  respect 
to  tbe  motion  for  new  trial;  hence  the  duty 
is  devolved  upon  this  court  to  examine  the 
entire  record  to  ascertato  the  legal  reasons. 
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if  any,  for  tbls  court's  action  upon  this  mo- 
tion. An  abstract  of  the  record  and  pro- 
ceedings In  tills  cause  Is  flled  by  appellant, 
and  also  a  brief  discussing  fully  the  errors 
complained  of  by  the  appellant.  The  re- 
spondent does  not  dispute  the  correctness  of 
the  abstract,  or,  at  least,  there  is  no  ad- 
ditional abstract  fllcd,  suggesting  any  Imper- 
fections in  the  one  filed  by  appellant,  nor  are 
we  favored  with  any  brief  or  argument  by 
respondent  in  support  of  the  action  of  the 
trial  court.  Nothing  to  the  contrary  appear- 
ing before  us,  we  shall  assume  that  the  ab- 
stract of  the  record  as  filed  by  appellant  Is 
correct,  and  our  conclusions  must  be  reached 
from  that  source. 

There  is  but  one  question  presented  in  this 
cause  for  our  determination,  and  that  is, 
"Did  the  testimony,  as  Introduced  by  plain- 
tiff, warrant  the  court  in  submitting  the 
cause  to  the  Jury?"  This  leads  us  to  an  ex- 
amination of  the  testimony  as  offered  by 
plaintiff.  Plaintiff  resided  at  Grand  Pass  on 
the  15th  day  of  March,  1899,  and  was  work- 
ing for  the  defendant  At  the  time  he  was 
injured  he  was  on  the  hand  car  of  defendant. 
In  company  with  the  section  foreman  and 
other  section  men,  he  started  out  In  the 
morning  on  the  hand  car  to  do  some  work 
on  defendant's  road,  and  in  operating  the 
hand  car  one  of  the  handle  bars  broke. 
Plaintiff  was  thrown  off  the  car  and  injured. 
It  will  be  observed  that  It  was  the  defect 
In  the  handle  bar  of  this  hand  car  of  which 
plaintiff  complains,  and  claims  that  defend- 
ant was  negligent  In  furnishing  him  a  rot- 
ten and  defective  handle  bar  with  which  to 
operate  the  hand  car.  As  to  the  nature  and 
character  of  this  appliance  that  broke,  the 
testimony  fails  to  disclose.  No  witness  un- 
dertakes to  describe  It,  but  we  Infer  from 
what  the  witnesses  do  say  in  respect  to  it 
that  it  Is  rather  a  simple  appliance,  or,  in 
other  words,  it  is  not  a  complicated  piece 
of  machinery,  which  would  require  some 
regular  method  or  system  of  inspection. 
Plaintiff,  In  testifying  In  respect  to  this  han- 
dle bar,  says,  first:  "When  they  took  the  car 
off  of  me,  I  am  not  certain  whether  I  had 
this  handle  bar  in  my  hand  or  picked  it  up. 
I  had  It  when  I  got  on  my  feet.  I  looked 
at  it,  and  said  It  was  rotten."  His  testimony 
following  this  statement  indicates  clearly  that 
the  handle  bar  was  not  rotten,  and  that 
plaintiff  did  not  believe  it  was  rotten,  for 
he  says  subsequently,  In  answer  to  a  ques- 
tion, that  the  whole  bar  that  was  visible  to 
him  looked  sound,  and  at  the  time  looked  as 
souQd  as  a  dollar.  The  testimony  of  plaln- 
'tiff  further  shows  that  the  break  in  the  bar 
was  at  a  point  on  it  covered  with  iron.  Even 
the  wood  under  the  iron,  so  plaintiff  says, 
was  sound,  except  It  looked  a  little  brash. 
Plaintiff  had  been  working  on  that  section 
about  three  years.  He  says  in  bis  testimony 
that  Hellcker  was  a  very  careful  foreman. 
Plaintiff  further  says  that  "the  handle  bar 
Iras  in  a  condition  of  what  we  call  'dry  rot' "; 


but  he  does  not  state  as  to  what  are  the 
indications  of  dry  rot,  and  what  appearance 
the  wood  presented.  He  does,  however,  say 
that  one  could  have  examined  the  handle  bar 
as  It  was,  and  told  that  it  was  a  defective 
piece  of  wood.  How  would  you  examine  it? 
Tou  would  not  break  it;  you  would  not  cut 
into  it  Plaintiff  had  been  working  with  it 
for  a  long  time,  and  he  discovered  no  de- 
fects; and  if,  as  he  says,  you  could  examine 
it  as  it  was,  and  tell  it  was  defective,  it  was 
as  open  to  blm  as  it  was  to  the  foreman. 
If  tliat  be  true,  the  defect  was  patent,  and 
he  would  not  be  entitled  to  recover.  We 
have  read  very  carefully  in  detail  the  testi- 
mony of  the  plaintiff,  and  the  only  conclu- 
sion we  can  reach  by  a  fair  consideration 
of  all  his  statements  is  that  this  handle  bar 
was  a  simple  appliance  for  operating  this 
car;  that  there  was  nothing  to  Indicate  or 
to  call  the  attention  of  the  foreman  to  any 
defects  In  it;  that  it  was  sound,  apparently; 
that  it  was  only  when  it  broke  that  it  was 
discovered  tliat  where  the  iron  covered  it  the 
wood  was  a  little  brash.  It  was  not  worm- 
eaten,  and  the  only  examination  to  be  made 
of  it  was  by  looking  at  it  and  using  it  and 
that  its  soundness  bad  to  be  determined  from 
its  appearance.  As  to  It  being  brash,  the 
only  way  that  could  be  determined  would  be 
by  cutting  into  the  wood  or  breaking  it,  and 
this  certainly  would  not  be  required  of  the 
foreman.  It  is  very  clear  that  plaintiff  only 
discovered  the  brashness  and  the  crack  after 
it  broke,  notwithstanding  his  long  connec- 
tion with  that  section.  Witness  John  De 
Moss  testified  that  the  handle  oar  taken  from 
the  hand  car  had  the  appearance  of  being 
brash.  He  said  that  he  did  not  know  that 
you  could  determine,  by  a  careful  examina- 
tion of  this  bar,  at  the  time  it  was  on  the 
hand  car,  that  the  wood  was  brash.  Looking 
at  the  bar  after  it  was  broken,  witness  Wells 
said  it  looked  aged,  and  had  a  crack  in  It: 
that  he  could  tell  the  defects  from  looking 
at  it  He  further  says  the  condition  of  this 
bar  could  have  been  seen  by  looking  at  it 
Defendant  had  In  charge  of  this  band  car, 
as  testified  by  plaintiff,  a  good,  careful  fore- 
man. It  was  day  after  day  under  his  super- 
vision. He  saw  this  handle  bar  every  day; 
used  it  There  was  nothing  to  indicate  it  was 
out  of  repair.  The  plaintiff  worked  on  this 
car.  Wells  had  worked  on  it  Neither  of 
them  discovered  any  defects.  The  handle 
bar  was  made  out  of  the  toughest  wood 
known— hickory.  Even  conceding  that  it  be- 
came brash,  it  is  Just  as  De  Moss  says— a 
careful  examination  of  it  would  not  neces- 
sarily reveal  the  defect.  This  Iiandle  bar 
was  simply  an  appliance  to  operate  the  hand 
car.  Tou  could  only  discover  the  defects  tliat 
were  visible  by  looking  at  it  and  using  it 
It  was  not  such  a  piece  of  machinery  that 
you  had  to  make  tests  of  its  strength  and 
power.  If  you  could  see  the  defects  by  kx>k- 
ing  at  It,  as  testified  to  by  Wells,  then  the 
plaintiff  could  see  them  as  well  as  the  for»- 
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man,  and  eren  upon  that  theory  of  the  case 
the  plaintiff  was  not  entitled  to  recover. 

We  are  familiar  with  the  well-settled  doc- 
trine, and  we  fully  approve  of  it,  that  the 
master  must  fnmlsh  the  servant  with  rea- 
sonably safe  machinery  in  the  course  of  his 
employment,  and  that  if  the  machinery  Is 
defective  and  unsafe,  and  the  master  has 
knowledge  of  It,  or  by  the  exercise  of  or- 
dinary care  could  ascertain  such  defects, 
then,  and  In  that  case,  he  must  respond  in 
damages  for  such  injuries  to  the  servant 
as  results  from  such  unsafe  machinery.  But, 
on  the  other  hand,  It  is  equally  well  settled 
that  the  master  is  not  an  insurer  of  the  ab- 
solute safety  of  the  machinery  furnished  his 
servant.  He  Is  only  bound  to  use  ordinary 
care  in  furnishing  reasonably  safe  appli- 
ances In  pursuit  of  the  work  in  which  the 
servant  is  engaged.  Blanton  v.  Dold,  100 
Mo.  64,  18  S.  W.  1149;  Covey  v.  Ry.  Co.,  88 
Mo.  6^,  and  numerous  cases.  In  this  case 
the  fact  that  the  handle  bar  broke  does  not 
necessarily  make  defendant  liable  for  the  in- 
Jury  resulting  from  such  broken  bar;  but 
it  is  incumbent  upon  plaintiff,  before  be  is 
entitled  to  recover,  to  show  that  the  appli- 
ance was  unsafe  and  defective,  and  that  de- 
fendant had  knowledge  of  it,  or  by  the  exer- 
cise of  ordinary  care  could  have  discovered 
the  defect  Bohn  v.  Ry.  Co.,  106  Mo.  429, 
17  S.  W.  B80;  Yamell  v.  Ry.  Co.,  113  Mo. 
570,  21  S.  W.  1,  18  L.  R.  A.  599.  It  does  not 
appear  from  the  evidence,  that  defendant's 
foreman  gave  the  handle  bar  which  broke 
any  particular  or  special  Inspection,  nor  does 
it  appear  that  the  character  of  the  appliance 
required  such  special  inspection;  but  it  is 
clearly  disclosed  by  the  evidence  In  the  record 
that  the  foreman  was  a  very  good,  careful 
man  in  the  discharge  of  his  duties;  that  he 
saw  this  handle  bar  every  day;  that  the 
band  car  was  in  use  by  bis  men;  and  from 
these  facts  "it  necessarily  follows  that  the 
handle  was  under  his  constant  observation 
and  inspection,  and  that  he  discovered  noth- 
ing defective  about  it,  or  (being  a  careful 
foreman)  he  would  not  have  continued  its 
nse." 

We  have  carefully  considered  ail  the  evi- 
dence Introduced  on  the  part  of  the  plaintiff, 
and  find  that  it  clearly  discloses  (as  is  veri- 
fied by  the  plaintiff)  that  defendant  placed 
this  hand  car  under  the  direct  supervision 
of  a  good,  careful  foreman,  who  observed 
this  handle  bar  complained  of  every  day, 
witnessed  the  use  of  it  by  his  men;  that 
there  was  absolutely  no  Indication  of  any 
defects  in  it;  that  plaintiff  also  used  It,  and 
nothing  in  its  appearance  indicated  any  un- 
safety  in  its  condition  to  him.  Hence  we 
are  of  the  opinion  that  the  first  impressions 
reached  by  the  learned  trial  judge  in  this 
case  were  the  be«t  and  correct  impressions, 
and  this  cause  will  l>e  reversed  and  remand- 
ed, with  directions  to  the  trial  court  to  enter 
a  judgment  upon  the  verdict  as  returned  by 
the  jury.    All  concur. 


CITY  OF  ST.  CHARLES  ex  reL  BUDD  r. 

DEEMAR  et  al. 

(Supreme  Court  of  Missouri,  Division  No.   1. 

AprU  1,  1903.) 

PUBLIC  IMPROVEMENTS— APPORTIONMENT  OF 
EXPENSES— FRONT-FOOT   RULE:— CON- 
STITUTIONALITY—APPEAL. 

1.  Sess.  Acts  1893,  §  108,  p.  90,  and  Id.  p. 
92,  i  110,  which  provide  for  the  apportionment 
of  the  cost  of  a  street  improvement  by  the 
front-foot  rule,  are  constitutional. 

2.  Where  a  case  is  brought  before  the  Su- 
preme Court  by  transcript  of  judgment  and 
order  of  appeal,  and  the  abstract  filed  therein 
contains  a  petition,  answer,  and  reply,  followed 
by  a  bill  of  exceptions  signed  by  the  judge,  but 
outside  the  bill  not  a  mngle  record  entry  ap- 
peArs,  nor  any  showing  that  the  bill  was  ever 
filed,  only  the  record  proper  is  before  the  court 
for  review. 

3.  The  recitals  of  the  bill  of  exceptions  can- 
not supply  the  other  necessary  record  entries. 

Appeal  from  Circuit  Court,  St.  Charles 
County;    B.  M.  Hughes,  Judge. 

Action  by  the  city  of  St  Charles,  on  the 
relation  of  O.  D.  Judd,  against  Henry  V. 
Deemar  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

Theo.  Bruere  &  Son,  for  appellants.  T. 
F.  McDearmon,  C.  W.  Wilson,  and  Bryan  & 
Christie,  for  respondent 

BRACE,  J.  The  plaintiff  is  a  city  of  the 
third  dassi  This  is  an  action  to  enforce  a 
special  tax  bill  for  repairs  to  a  street  in 
front  of  defendants'  lot  The  Judgment  was 
for  $65.30,  and  the  defendants  appeal. 

One  of  the  defenses  set  up  In  the  answer 
is  that  said  tax  bill  is  null  and  void,  because 
the  statute  governing  cities  of  the  third  class, 
section  108,  p.  90,  and  section  110,  p.  92,  Sess. 
Acts  1893,  by  authority  of  which  the  tax 
bill  was  Issued,  and  which  provides  for  the 
apportionment  of  the  cost  of  such  improve- 
ment by  "the  front  foot  rale,"  Is  unconsti- 
tutional. That  this  defense  is  untenable  Is 
now  finally  and  conclusively  settled,  and  no 
more  cases  ought  to  be  brought  here  ques- 
tioning the  constitutionality  of  this  method 
of  assessing  the  cost  of  such  Improvements. 
Barber  Asphalt  Pav.  Co.  v.  French,  158  Mo. 
534,  68  S.  W.  934,  54  L.  B.  A.  492,  aflJrmed 
French  v.  Paving  Co.,  181  TJ,  S.  824,  21  Sup. 
Ot.  625,  45  L.  Ed.  8V9;  Heman  v.  Oilliam 
(Mo.  Sup.)  71  S.  W.  163. 

The  answer  sets  up  other  defenses  to  the 
action,  but  this  seems  to  be  the  only  one 
presented  by  the  record  for  our  decision. 
The  case  is  brought  here  by  transcript  of 
Judgment  and  order  of  appeal.  The  abstract 
filed  herein  contains  a  petition,  answer,  and 
reply,  followed  by  a  voluminous  bill  of  ex- 
cepOons,  signed  by  the  Judge;  but,  outside 
the  bill,  not  a  single  record  entry  appears, 
nor  anything  showing  that  the  bill  was  ever 
filed.  In  such  case,  there  Is  nothing  before 
us    for   review    except    the    record   proper. 

f  1.  See  Municipal  Corporation!,  vol.  St.  Cent  Die. 
I  1113. 
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Even  If  It  appeared  that  the  bill  had  been 
filed,  Its  recitals  could  not  supply  the  other 
necessary  record  entries.  Butler  Co.  v.  Qrad- 
dy,  152  Mo.  441,  64  S.  W.  219;  Ricketts  T. 
Hart,  150  Mo.  64,  51  S.  W.  825;  Lawson  ▼. 
Mills.  150  Mo.  428,  61  8.  W.  "678;  West. 
Storage  &  Warehouse  Co.  v.  Glassner,  150 
Mo.  426,  52  S.  W.  237;  Crossland  v.  Admire, 
149  Mo.  650,  61  S.  W.  463;  W^alser  v.  Wear, 
128  Mo.  652,  31  S.  W.  87;  Dinwiddle  v.  Ja- 
cobs, 82  Mo.  195;  Ferguson  y.  Thacher,  79 
Mo.  611;  Pope  v.  Thomson,  66  Ma  661;  Mc-  | 
Grew  T.  Foster,  66  Mo.  30;  Hughes  T.  Hen- 
derson (Mo.  App.)  68  S.  W.  1069. 

It  follows  that  the  Judgment  of  the  circuit 
court  should  be  affirmed,  and  It  la  acccNrdlng- 
ly  so  ordered.    All  concur. 


li.  M.  RUMSEY  MFG.  CX).  et  al.  t.  KAIMHJ. 

(Supreme  Court  of  Missouri,   DiTision   No.   2. 

March  31,  1903.) 

EQUITY  —  APPEAL  —  REVIEW  OP  KVIDBNCH — 
CORPORATIONS  —  PAYMENT  OF  STOCK  IN 
MERCHANDISE  —  OVERVALUATION  —  LIABIL- 
ITY OP  STOCKHOLDERS. 

1.  In  equity,  where  oral  evidence  is  taken  be- 
low, the  Supreme  Court,  in  reviewing  its  suffi- 
ciency to  sustain  findings,  will  defer  somewhat 
to  the  judgment  of  the  chancellor. 

2.  Where  merchandise  is  transferred  -  to  a 
newly  organized  corporation  in  payment  of 
stock,  it  must  be  put  in  at  its  fair  market  val- 
ue; and  any  overvaluation  is  pro  tajito  a  fraud 
on  creditors,  though  no  intent  to  defraud  ex- 
isted. 

Appeal  from  Circuit  Court,  St.  Louis  Coun- 
ty; R.  Hlrzel,  Judge. 

Suit  by  the  L.  M.  Rumsey  Manufacturing 
Company  and  others  against  David  F.  Kalme 
and  others.  From  a  decree  for  plaintiffs, 
defendant  Kaime  appeals.    Affirmed. 

Clinton  Rowell  and  Jos.  H.  'Zumbalen,  for 
appellant.  Albert  N.  Edwards  and  W.  Pal- 
mer Clarkson,  for  respondents. 

BURGESS,  J.  This  is  a  suit  In  equity 
by  the  L.  M.  Rumsey  Manufacturing  Com- 
pany, a  corporation,  and  other  judgment 
creditors  of  the  Detrick  Supply  Company, 
against  David  F.  Kalme  and  others,  as  stock- 
holders of  said  supply  company.  The  bill 
was  dismissed  as  to  all  the  defendant  stock- 
holders except  Kalme.  The  suit  was  Insti- 
tuted for  the  benefit  of  plaintiffs  and  all 
other  creditors  of  the  Detrick  Supply  Com- 
pany who  wished  to  join  therein  and  to  be- 
come parties  plaintiffs  therein. 

The  petition  alleges  that  the  Rlpley-Detrick 
Supply  Company  was  duly  Incorporated  on 
January  10,  1894;  that  on  April  8,  1895,  the 
name  of  the  Rlpley-Detrick  Supply  .Company 
was  legally  changed  to  the  Detrick  Supply 
Company,  and  that  on  the  25th  of  February, 
1896,  the  Detrick  Supply  Company  became 
wholly  Insolvent  and  made  a  voluntary  as- 
signment to  Albert  Webb  for  the  benefit  of 
Its  creditors,  in  pursuance  of  the  statute  In 
«uch  case  made  and  provided;  that  the  Rlp- 


ley-Detrick Supply  Company,  afterwards 
called  the  Deti'lck  Supply  Company,  was  in- 
corporated with  an  authorized  capital  stock 
of  $75,000,  divided  into  750  shares,  of  the 
face  or  par  value  of  $100  each,  and  that  said 
shares  in  the  Detrick  Supply  Company  were 
subscribed  as  follows:  David  F.  Kaime,  505 
shares;  GI«o.  F.  Detrick,  254  shares;  Wm. 
H.  Barere,  9  shares;  Lyman  B.  Ripley,  2 
shares;  that  Geo.  F.  Detrick  subscribed  such 
shares,  and  received  the  same  as  trustee  for 
others,  and  not  for  himself;  that  the  shares 
were  Issued  as  fully  paid  and  nonassessable, 
when  in  fact  $46%  were  and  remain  unpaid 
on  each  share;  that  prior  to  and  on  the  25th 
day  of  February,  1896,  the  defendant  Kalme 
acquired  and  became  the  holder  and  owner 
of  all  the  shares  of  stock  not  previously  sub- 
scribed; that  the  creditors  of  said  concern 
have  proved  up  claims  in  the  sum  of  $55,- 
832.17  before  the  assignee,  and  had  the  same 
duly  allowed  by  the  assignee;  that  the  said 
assignee  has  declared  and  paid  a  dividend 
of  20  per  cent,  on  said  claims,  and  that  80 
per  cent,  is  wholly  unpaid;  that  the  assigned 
estate  is  wholly  insolvent,  and  no  further 
dividends  can  or  wlU  be  declared  by  the  as- 
signee; that  there  is  now  due  by  the  stock- 
holders the  sum  of  $46%  on  each  share  of 
stock,  which  constitutes  a  trust  fund  in  fa- 
vor of  the  creditors,  and  especially  the  plain- 
tiffs herein.  The  bill  then  sets  forth  the 
allowance  of  each  plaintiff  herein  separately, 
and  prays  that  an  account  may  be  taken  be- 
tween the  company  and  Its  stockholders,  and 
the  amount  actually  paid  In  by  the  stock- 
holders may.be  ascertained  and  fixed  by  the 
court,  and  that  the  action  of  the  company 
In  Issuing  said  shares  of  stock  as  fully  paid 
and  nonassessable  may  be  declared  fraudu- 
lent and  void  as  to  these  creditors  to  the 
extent  of  which  the  same  remains  unpaid, 
etc.  Defendant  Kaime's  answer  is,  first,  a 
general  denial;  second,  an  averment  that 
the  plaintiffs  contracted  the  alleged  debts 
with  the  Detrick  Supply  Company  with  full 
knowledge  of  all  the  facts  relating  to  the 
formation  of  said  corporation  and  the  pay- 
ment of  stock  subscribed  for  the  corporation; 
third,  a  statement  that  there  was  another 
action  pending  between  the  same  parties 
and  for  the  same  cause  of  action  in  the  city 
of  St  Louis— all  of  which  was  not  proven. 

That  defendant  Kaime  owned  525  shares 
of  stock  in  the  Detrick  Supply  Company  is 
not  denied.  Therefore  his  liability,  If  any. 
must  be  reckoned  from  that  standpoint  Nor 
is  there  any  dispute  in  regard  to  the  Incor- 
poration of  the  Ripley-Detrick  Supply  Com- 
pany as  alleged,  its  absorption  by  the  Det- 
rick Supply  Company,  and  the  final  insol- 
vency of  that  company.  Nor  is  there  any 
question  but  that  the  capital  stock  was  pla- 
ced at  $75,000,  and  that  the  total  amount 
paid  in  was  $40,000  in  cash,  with  which  a 
certain  stock  of  goods  was  bought  and  pla- 
ced in  the  corporation  at  an  alleged  suffi- 
cient profit  to  enable  It  to  issue  fully  paid 
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up  stock  for  $75,000;  and  this  transaction, 
plaintiffs  allege,  was  fraudulent  The  vital 
question,  therefore,  is  as  to  the  actual,  fair 
market  *  value  of  the  stock  of  merchandise 
purchased  by  the  original  stockholders  of 
the  Ripley-Detrlck  Supply  Coppauy  from 
Messrs.  Koime,  Ripley,  and  Detrlck. 

The  court  found  and  observed  as  follows: 
"The  firm  of  Bronson  &  Ripley  failed  dur- 
ing the  financial  panic  In  July,  1893,  and 
their  affairs  were  put  Into  the  hands  of  Mr. 
W.  B.  Homer  as  receiver.  He  caused  their 
whole  stock  of  goods  to  be  carefully  apprais- 
ed, and  this  appraisement  showed  the  total 
value  of  the  goods  to  be  $102,000.  This  was 
the  total  appraised  value,  but  Mr.  Homer's 
appraisers  testified  that  the  fair  market  ap- 
praised value  of  those  goods  was  probably 
$125,000.  Of  these  goods,  he  sold  $45,000  in 
cash,  leaving  the  property  worth,  at  the  out- 
side, from  $75,000  to  $80,000,  on  his  hands. 
This  he  advertised  for  sale,  under  wder  of 
court;  and  Messrs.  Kaime,  Ripley,  and  Det- 
rlck became  the  purchasers  thereof  at  the 
price  and  sum  of  $60,187.35.  Before  they 
made  this  offer  or  bid,  which  was  accepted, 
they  caused  the  goods  to  be  duly  appraised; 
and,  strange  to  say,  their  appraisers  also 
appraised  those  goods  at  about  $102,000,  al- 
though Mr.  Homer  had  sold  $45,000  of  the 
same.  Upon  this  last  appraisement,  these 
gentlemen  say,  they  put  these  goods  into  the 
corporation  at  a  value  of  $95,187.35  (or  $7,- 
000  below  the  last  appraisement);  making 
a  profit  (m  their  purchase  of  $35,000,  which 
profit  covered  exactly  the  difference  between 
the  $40,000  In  cash  and  the  $75,000  stock. 
After  the  failure  of  the  firm  of  Ripley  & 
Bronson  in  July,  1883,  Mr.  Ripley  approach- 
ed Mr.  Kaime,  with  the  idea  of  buying  the 
Ripley  &  Bronson  stock  of  goods,  to  start  a 
new  snpply  company.  Mr.  Ealme  was  will- 
ing to  invest  in  It,  to  secure  a  good  position 
for  his  prospective  son-in-law,  Mr.  Geo.  P. 
Detrlck,  whom  he  desired  to  put  in  charge 
of  some  business.  They  agreed  to  raise  one- 
half  thereof.  Mr.  Ripley  had  some  difficulty 
to  raise  this  amount,  as  he  was  financially 
embarrassed,  but  finally  did  raise  $14,000, 
and  Mr.  Kaime  agreed  to  put  in  $26,000. 
This  agreement  was  made  in  contemplation 
of  the  formation  of  a  corporation  supply 
company,  which  was  to  be  formed  by  and 
between  Kaime,  Ripley,  and  Detrlck.  They 
then  undertook  to  buy  the  stock  from  Mr. 
Homer.  Mr.  Kaime  emphatically  declared 
that  the  bid  for  his  stock  should  not  exceed 
S00,000.  After  the  purchase  the  corporation 
was  formed,  and  the  stock  of  goods  bought 
from  Mr.  Homer  was  purchased  by  the  cor- 
poration from  Kaime,  Ripley,  and  Detrlck 
at  the  price  of  $95,000.  Before  and  during 
these  transactions,  Messrs.  Kaime  and  Rip- 
ley took  legal  advice  concerning  their  rights, 
ptc;  and  they  were  duly  advised  by  emi- 
nent coiMisel  that  they  could  put  the  stock 
which  they  might  or  would  purchase  from 
Mr.    Homer,   as   receiver  of  the   Ripley   &, 


Bronson  Company,  into  the  supply  company, 
which  they  then  expected  to  Incorporate,  at 
Its  full  market  value,  regardless  of  the  cost 
price,  and  could  thus  secure  a  handsome 
profit  if  they  could  purchase  said  stock 
cheap,  or  much  below  the  market  value. 
Did  they  buy  the  stock  much  below  the  fair 
market  value  when  they  paid  $60,000  for  it? 
Was  that  stock  worth  $95,000,  at  a  fair  and 
full  market  value,  (»  was  it  worth  less? 
If  these  incorporators  overvalued  their  stock 
of  goods,  then  their  full-paid,  nonassessable 
stock  of  the  corporation  is  illegal  and  fraud- 
ulent, in  law,  to  the  extent  of  this  over- 
valuation. Mr.  Kaime  Is  the  only  defendant 
now  w^ho  is  a  stockholder,  and  he  has  al- 
ready lost  over  $40,000  in  the  deal,  as  his 
counsel  aver.  That,  of  course,  does  not 
shield  him  from  liability,  but  be  should  be 
treated  in  this  proceeding— the  same  being 
In  equity— with  the  utmost  fairness.  I  can- 
not find  from  the  evidence  that  the  stock 
purchased  from  Mr.  Homer  as  the  Ripley  & 
Bronson  stock  was  worth  $95,000  or  $100,- 
000.  Mr.  Homer  and  several  others  state 
that  the  stock  purchased  by  Kaime,  Ripley, 
and  Detrlck  from  him  was  probably  and 
about  of  the  market  value  pf  $77,000-$78,000. 
I  have  carefully  gone  over  the  evidence,  and 
calculated  and  recalculated  the  Items  given; 
and  I  think  that  the  very  best  valuation  to 
which  the  defendants,  or,  rather,  the  orig- 
inal incorporators,  are  enlitled,  is  the  sum 
of  $77,000,  or,  as  I  put  it,  a  profit  of  $17,000, 
which  would  make  the  actual  amount  paid 
on  stock  $57,000,  instead  of  $40,000,  as  claim- 
ed on  the  one  hand,  and  $75,000,  as  claimed 
on  the  other.  This  leaves  $24  due  and  un- 
paid on  each  share  of  stock,  or  the  amount 
of  $12,600  due  and  unpaid  on  the  defendant 
Kaime's  525  shares  of  stock,  to  which  the 
plaintiffs  are  entitled." 

The  logical  result  of  this  finding  Is  that 
the  stock  held  by  defendant  was  fraudulently 
Issued  as  fully  paid,  when  really  it  was  un- 
paid to  the  amount  of  $24  per  share,  and  that 
the  merchandise  claimed  by  defendant  Kalwe 
to  be  wortlt  $95,000  was  overvalued  to  the 
extent  of  $18,000.  This  finding  defendant 
earnestly  insists  is  contrary  to  the  evidence 
and  the  weight  of  the  evidence,  and  that  this 
court  should  review  the  finding  of  facts. 
The  rule  upon  this  question  as  established 
by  this  court  in  equity  cases  is  that,  where 
the  witnesses  testify  orally,  we  will  defer 
somewhat  to  the  finding  of  the  chancellor 
(Benne  v.  Schnecko,  100  Mo.  250,  13  S.  W. 
82,  authorities  cited,  and  subsequent  cases), 
but  will  consider  the  case,  "for  the  most  part, 
as  if  it  originated  here,  and  was  to  be  heard 
for  the  first  time."  Lins  v.  Lenhardt,  127 
Mo.  271,  29  S.  W.  1025;  Robertson  v.  Shep- 
herd, 165  Mo.  360,  65  S.  W.  573.  The  record 
discloses  that  the  firm  of  Ripley  &  Bronson, 
wholesale  jobbers  of  plumbers'  supplies,  fail- 
ed in  1893,  and  made  an  assignment  for  the 
benefit  of  their  creditors  to  W.  B.  Homer, 
assignee.     The  assigned  stock  of  merchan- 
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dlse  was  daly  appraised  at  1102,000.  The  as- 
signee employed  salesmen  and  carried  on  the 
business  under  orders  of  the  court  from  June 
to  December  of  that  year,  during  which  time 
be  purchased  about  $3,300  worth  of  goods,  so 
as  to  be  able  to  fill  orders,  and  sold  during 
that  period  at  private  sale  $45,000  worth  of 
goods.  After  selling  this  amount  of  goods 
In  the  ordinary  way  out  of  the  stock  In  his 
hands,  the  assignee  sold  the  residue  for  $60,- 
187.35.  This  sale  was  to  George  F.  Detrlck, 
and  was  approved  by  the  court.  These  goods, 
while  bought  In  the  name  of  Detrlck,  were 
in  fact  bought  for  all  the  promoters  and  orig- 
inal stockholders  of  the  corporation,  who 
thereafter  sold  the  goods  to  the  corporation 
for  $95,000  upon  Its  organization,  which  was 
the  court  found  $18,000  more  than  their  val- 
ue. There  was  much  conflict  In  the  testi- 
mony of  the  witnesses  with  respect  to  the 
value  of  the  stock  of  goods  at  the  time  the 
promoters  purchased  it,  and  the  sale  of  the 
goods  to  the  corporation.  Therefore  we. 
must,  under  the  circumstances,  defer  to  the 
finding  of  the  trial  court,  who  saw  the  wit- 
nesses upon  the  stand,  and  heard  them  tes- 
tify, and  was  therefore  much  better  prepared 
to  Judge  of  their  credibility,  and  the  weight 
to  which  their  testimony  is  entitled,  than  we 
are. 

It  is  conceded  by  counsel  for  defendant 
that  property  taken  by  a  corporation  in  pay- 
ment of  its  capital  stock  must  be  a  fair  and 
just  equivalent  in  value  to  the  corporation  to 
the  par  value  of  the  stock  Issued  therefor. 
Liebke  v.  Knapp,  79  Mo.  24,  40  Am.  Rep. 
212:  Garrett  v.  Mining  Co.,  113  Mo.  330,  20 
8.  W.  965,  35  Am.  St.  Rep.  713;  VanCleve 
T.  Berkey,  143  Mo.  109,  44  S.  W.  743,  42  L. 
R.  A.  593.  This  being  conceded  to  be  the 
law,  it  follows  that,  as  the  stock  of  goods 
was  sold  to  the  corporation  by  said  promot- 
ers for  seventeen  or  eighteen  thousand  dol- 
lars more  than  its  fair  and  full  market  value, 
their  full-paid,  nonassessable  stock  of  the 
corporation  is  Illegal  and  fraudulent,  in  law, 
t*  the  extent  of  its  overvaluation.  While 
property  may  be  taken  In  payment  of  the 
capital  stock  of  a  corporation,  It  must  be 
taken  at  a  fair,  just,  lawful,  bona  flde  valua- 
tion. The  owners  of  such  property  or  sub- 
scribers to  such  stock  cannot  put  in  their 
property  at  any  valuation  they  may  put  upon 
it,  but  the  corporation  must  receive,  if  in 
property,  what  It  Is  reasonably  worth  In 
money.  Nor  does  it  make  any  difference  that 
the  corporators  did  not  Intend  any  fraud  on 
the  creditors  of  the  corporation.  Van  Cleve 
V.  Berkey,  supra. 

While  the  answer  alleges  that  plaintltTs 
contracted  the  alleged  debts  with  the  Detrick 
Supply  Company  after  they,  and  each  of 
them,  had  been  fully  informed  of  all  the  facts 
relating  to  the  forming  of  said  corporation, 
and  relating  to  the  payment  of  the  stock  sub- 
scribed for  said  corporation,  and  that  the 
said  plaintiffs  are  thereby  estopped  from 
making  any   claim  against  this  defendant, 


this  defense  does  not  seem  to  be  relied  npoB 
by  defendant. 

Our  conclusion  is  that  the  judgment  should 
be  afflrmed.  It  Is  so  ordered.  All  of  tfal» 
division  concur. 


LAYSON  V.  COOPER. 

(Supreme  Court  of  Missonri,    Divisioir  No.  t, 
April  1,  1903.) 

CHATTEL  MORTQAQES— EXECUTION— FRAUD- 
OWNERSHIP  OF  PROPERTY— DENIAL— ESTOP- 
PEL —  BVIDBNOB  — WITNESSES— COltPETEN- 
CT  OF  WIFE. 

1.  In  an  action  to  recover  com  alleged  to 
have  been  mortgaged  to  plaintiff,  a  plea  by  de- 
fendant that  he  was  illiterate,  and  unable  to 
read  the  mortgage,  and  that  plaintiff  misread 
the  same  to  him,  and  concealed  the  fact  that  it 
covered  the  corn  in  question,  and  induced  de- 
fendant to  believe  that  it  related  only  to  other 
property,  presented  a  valid  legal  defense. 

2.  Where,  in  an  action  to  recover  com  under 
a  chattel  mortgage,  defendant  alleged  that  he 
had  been  deceived  by  plaintiff  in  signing  the 
mortgage  nnder  the  belief  that  it  did  not  cover 
the  com,  and  also  that  the  property  mortgaged 
did  not  belong  to  him,  a  requested  instructioD 
that  the  defendant  was  estopped  to  deny  that 
the  com  belonged  to  him,  which  ignored  the 
question  as  to  whether  defendant  was  deceived, 
was  properly  refused. 

3.  In  an  action  to  recover  property  under  a 
chattel  mortgage,  the  mortgagor  is  estopped  to 
plead  that  the  property  mortgaged  did  not  be- 
long to  him. 

4.  Where,  in  an  action  to  recover  com  under 
a  chattel  mortgage,  defendant  pleaded  that  he 
was  illiterate,  and  that  the  mortgage,  as  read 
to  him  by  plaintiff,  did  not  cover  the  com 
which  belonged  to  defendant's  wife,  who  was 
not  a  party  to  the  suit,  defendant  was  entitled 
to  show  that  the  com  did  not  belong  to  him  as 
a  circumstance  bearing  on  the  issue  that  the 
mortgage  had  been  obtained  from  him  by 
fraud. 

5.  Rev.  St  1889,  {  4652,  authorizes  a  wife  to 
testify  in  actions  to  which  she  is  a  party,  and 
section  4656  prescribes  the  conditions  under 
which  she  may  testify  in  a  suit  in  which  her 
husband  Is  a  party,  whether  she  is  Joined  as  a 
party  or  not,  not  including,  however,  the  fact 
of  her  Interest  in  the  property  in  controversy, 
where  such  Interest  is  collateral  only.  Held. 
that  where  a  wife  was  not  a  party  to  a  suit 
against  her  husband,  and  her  interest  in  the 
subject  of  the  action  was  merely  collateral,  she 
was  not  a  competent  witness  in  her  husband'* 
behalf. 

Appeal  from  Clrcolt  Court,  Harrison  Conn* 
ty;   P.  C.  Stepp,  Judge. 

Action  by  John  C.  Lay  son  against  Isaac 
B.  Cooper.  Prom  a  judgment  In  favor  of  de- 
fendant, plaintiff  appeals.    Reversed. 

This  is  an  action  of  replevin  for  178  bosb- 
els  of  corn.  The  corn  was  taken  nnder  the 
writ  and  delivered  to  plalnUff.  The  suit  was 
begun  in  a  Justice's  court,  carried  by  appeal 
to  the  circuit  court,  where  there  was  a  Judg- 
ment for  defendant,  from  which  the  plain- 
tiff appealed  to  the  Kansas  City  Court  of 
Appeals,  where  the  Judgment  of  the  circuit 
court  was  affirmed,  but,  one  of  the  judges 
of  the  Kansas  City  Court  of  Appeals  being 
of  the  opinion  that  that  decision  was  in  con- 

1 1.  Be*  Estoppel,  VOL  tt.  Cent  Dig.  |  tf. 
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filct  with  the  decision  of  the  St  Louis  Court 
of  Appeals  In  Brinsmade  t.  GroU,  14  Mo. 
App.  444,  tbe  canse  was  certified  to  this 
court.  The  plaintiff's  evidence  tended  to 
prove  the  following:  Plaintiff  was  the  own- 
er of  rt  farm,  which  he  rented  for  the  year 
1807  to  one  Oliver,  reserving  a  rent  of  $25 
to  be  paid  him  for  the  use  of  the  pasture, 
and  two-flfths  of  the  crops.  Tbe  lease  re- 
cited that  Oliver  owed  the  plaintiff  $65  on  a 
note,  and  that  Oliver's  three-fifths  of  the 
crops  to  be  raised  were  to  stand  good  for 
the  payment  to  plaintiff  of  the  $25  rent  for 
pasture  and  the  $66  note.  It  also  recited 
the  plaintiff  sold  to  Oliver  two  mares  on  the 
farm,  but  the  title  was  to  remain  In  plaintiff 
until  he  was  paid  for  the  same.  In  June 
of  that  year  plaintiff  sold  the  farm,  including 
his  two-fifths  Interest  In  the  growing  crop, 
to  Eliza  K.  Cooper,  wife  of  the  defendant 
Soon  after  the  purchase,  Cooper  and  wife 
bought  out  the  tenant's  interest,  and  moved 
on  the  farm.  Plaintiff's  evidence  Is  not  clear 
as  to  whether  it  was  Cooper  or  his  wife  that 
bought  the  tenant's  interest  but  he  testified 
that  both  of  them  knew  what  his  contract 
with  Oliver  was.  His  testimony  was  that . 
Mrs.  Cooper  told  him  that  "they"  (meaning 
tierself  and  husband)  had  bought  the  grow- 
ing crop  and  tbe  mares  of  Oliver.  Shortly 
after  defendant.  Cooper,  and  his  wife  moved 
on  tbe  farm,  be  executed  the  paper  writing 
under  which  the  plaintiff  claims,  by  which 
the  three-flfths  of  the  crop  bought  from 
Oliver  and  one  of  the  mares  (the  other  hav- 
ing died),  and  a  horse  of  Cooper's  are,  in 
effect  mortgaged  to  plaintiff  to  secure  a  note 
of  Cooper's  for  $102.32,  which  sum  is  made 
up  of  the  $25  rent  the  $65  note  of  Oliver 
to  plaintiff^  and  another  small  item  of  debt 
of  Oliver  to  plaintiff  assumed  by  Cooper. 
The  $102.32  note  was  not  paid  at  maturity, 
and  this  suit  is  to  gain  possession  of  the 
mortgaged  property. 

On  the  part  of  the  defendant  the  testimony 
tended  to  show  that  be  did  not  purchase  the 
com  from  Oliver,  but  that  it  was  purchased 
by  his  wife,  and  paid  for  with  her  money, 
and  that  he  never  made  any  claim  to  it;  that 
he  purchased  the  horses  from  Oliver,  and  as- 
sumed to  pay  Oliver's  debt  to  the  plaintiff; 
that  he  signed  the  paper  under  which  the 
plaintiff  claims,  but  did  not  know  at  the 
time  he  signed  it  that  it  contained  anything 
In  relation  to  com.  He  understood  that  it 
covered  only  the  horses.  He  testified  that 
be  could  read  very  little,  and  that  the  mort- 
gage was  written  by  the  plaintiff,  who  pre- 
tended to  read  it  to  him,  but  In  doing  so 
omitted  all  tliat  there  is  in  it  in  reference 
to  the  com.  He  trusted  to  tbe  plaintiff's 
reading  it  correctly,  and  signed  it  without 
reading  it  himself.  (Plaintiff  testified  that 
be  did  not  read  the  contract  to  defendant  at 
all;  that  defendant  read  it  himself,  and 
then  signed  it)  Oliver,  as  a  witness  for  de- 
fendant, testified  that  he  sold  his  share  of 
the   crop   to   Mrs.   Cooper.    The   agreement 


was  she  was  to  pay  Ills  debt  to  the  plaintiff 
and  give  him  $100.  Her  husband  handed 
him  the  money.  He  did  not  know  where 
he  got  it  The  horses  were  also  included 
in  the  sale.  He  told  Mrs.  Cooper  what  hia 
obligation  to  the  plaintiff  was,  and  she 
agreed  to  step  into  his  shoes.  "Then  I  turn- 
ed the  crop  over  to  her  subject  to  the  mort- 
gage I  had  given  on  the  three-flfths  interest 
and  on  the  horses  to  Mr.  Layson.  This  was- 
all  in  one  contract,  I  didn't  have  two  sep- 
arate contracts  with  them.  I  declined  to- 
seli  the  corn  unless  they  would  take  it  sub- 
ject to  the  lien  on  the  crop  and  horses— 
unless  they  would  take  it  all,  and  take  it 
subject  to  that  lien.  I  made  that  trade  with 
Mrs.  Cooper."  Mrs.  Cooper,  wife  of  defend- 
ant, was  called  as  a  witness  In  his  behalf. 
Plaintiff  objected  to  her  as  a  witness  on  the- 
ground  that  she  was  the  wife  of  the  da- 
fendant,  and  therefore  incompetent.  The  ob- 
jection was  overruled,  and  plaintiff  saved 
an  exception.  She  testified  that  when  she 
bought  the  farm  from  the  plaintiff  and  his 
two-fifths  of  the  growing  crop  he  told  her 
that  she  could  buy  from  Oliver,  the  tenant 
his  three-fifths,  and  that  she  did  so;  that 
she  paid  Oliver  with  money  that  she  bor- 
rowed on  a  mortgage  of  other  property  be-  • 
longing  to  her;  that  she  did  not  know,  when- 
she  bought  from  Oliver,  that  the  plaintiff  had 
a  written  contract  with  him;  that  the  mort- 
gage executed  by  her  husband,  under  which- 
plaintiff  claims,  was  executed  without  her 
knowledge  or  consent 

Tbe  plaintiff  asked  instructions  to  the  ef- 
fect that  the  paper  contract  between  defend- 
ant and  plaintiff,  together  with  the  written 
contract  of  lease  between  plaintiff  and  Oliver- 
constituted  a  mortgage,  and,  if  the  note  se- 
cured by  the  mortgage  was  not  paid,  plaintiff 
was  entitled  to  recover,  tliat  defendant  was 
estopped  to  deny  his  title  to  the  property 
covered  by  the  mortgage,  and  that  though 
the  Jury  should  find  that  defendant's  wife- 
bought  the  corn  of  Oliver,  yet,  if  she  bought 
it  with  the  knowledge  tliat  plaintiff  had  a 
lien  on  it  under  his  contract  with  Oliver, 
still  the  plaintiff  was  entitled  to  recover. 
The  court  refused  those  instructions,  but 
gave  tbe  case  to  the  Jury  under  instructions- 
of  its  own,  which  were  to  the  effect  that, 
if  the  defendant's  wife  bought  the  corn  from- 
Oliver  under  agreement  with  him  that  she 
was  to  pay  his  debt  to  plaintiff  as  part  of 
the  consideration  and  that  tbe  document  In 
evidence  executed  by  defendant  to  plaintiff' 
was  executed  with  her  knowledge  and  con- 
sent, and  the  note  therein  mentioned  was 
unpaid,  the  plaintiff  was  entitled  to  recov- 
er; that  under  those  circumstances  defend- 
ant and  his  wife  were  estopped  to  deny 
his  title  to  the  property  mentioned  in  the 
mortgage.  And  at  the  request  of  the  defend- 
ant the  court  gave  Instructions  to  the  effect 
that  the  burden  was  on  the  plaintiff  to  show 
that  he  was  the  owner  and  entitled  to  the 
possession   of   the  proprrty   in  controversyr 
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and,  unleBs  he  did  so,  the  verdict  should 
be  for  defendant.  Also  that,  If  plaintiff  told 
defendant's  wife,  when  be  sold  her  the  land, 
that  she  could  buy  Oliver's  Interest  in  the 
crop,  and  she  did  so,  and  paid  for  it  with 
her  own  means,  and  informed  the  plaintiff 
of  what  she  had  done  before  he  took  the 
note  and  mortgage  from  defendant,  then  the 
verdict  should  be  for  the  defendant,  unless 
the  jury  should  find  that  the  defendant  ex- 
ecuted the  note  and  mortgage  with  the 
knowledge  and  consent  of  his  wife.  Also 
that,  if  defendant  was,  by  lack  of  education, 
unable  to  read  the  contract,  and  requested 
plaintiff  to  rend  it  to  bhn,  and  plaintiff,  pre- 
tending to  do  so,  failed  to  read  what  was 
In  the  document  In  regard  to  the  corn,  or 
to  inform  the  defendant  that  the  com  was 
Included  in  it,  and  defendant  signed  it  in 
ignorance  that  it  purported  to  cover  the 
corn,  it  was  a  fraud  on  the  part  of  the 
plaintiff,  and  rendered  the  contract  void, 
and  the  verdict  should  be  for  defendant. 
Also  that,  if  the  com  belonged  to  defendant's 
wife,  and  she  bought  it  with  the  knowledge 
and  direction  or  consent  of  plaintiff,  and 
paid  for  it  with  her  own  means,  the  verdict 
should  be  for  defendant,  unless  the  Jury 
should  find  that  the. mortgage  given  by  her 
husband  was  given  with  her  knowledge  and 
consent.  The  verdict  was  In  this  form: 
"We,  the  jury,  find  for  the  defendants." 
The  Judgment  was:  "It  is  therefore  consid- 
ered, ordered,  and  adjudged  by  the  court 
that  plaintiff  take  nothing  by  his  writ;  that 
the  defendants  go  hence  without  day;  and 
that  the  costs  of  this  suit,  taxed  at  80  "/loo 
dollars,  be  adjudged  against  plaintiff,  and 
hereof  let  execution  Issue." 

Sallee  &  Crossan  and  Wanamaker  &  Bar- 
low, for  appellant.  J.  C.  Wilson  and  Peery 
&  Lyons,  for  respondent 

VAIiUANT,  J.  (after  stating  the  facts). 
The  suit  having  originated  in  a  court  of  a 
justice  of  the  peace,  no  written  plea  was  re- 
quired of  defendant,  and  he  filed  none,  but 
at  the  trial  he  made  defense  on  two  grounds: 
First,  that  his  signature  to  the  mortgage  was 
obtained  by  fraud;  second,  that  the  property 
mortgaged  did  not  belong  to  him.  The  first 
was  a  legitimate  defense;  the  second  was 
not.  If  he  was  really  illiterate,  or  could  not 
read  the  document,  and  was  dependent  on 
the  plaintiff  for  a  knowledge  of  its  contents, 
and  plaintiff  pretended  to  read  it  to  him, 
but  concealed  the  fact  that  it  covered  the 
corn,  and  Induced  him  to  laelieve  that  it  re- 
lated only  to  the  horses,  then  there  was  no  le- 
gal execution  of  the  document.  In  such  case 
the  defense  may  be  made  in  an  action  at  law, 
Giiard  v.  St  Louis  Car  Co.,  123  Mo.  368,  27 
S.  W.  648.  23  L.  R.  A.  514,  45  Am.  St  Rep. 
556.  There  was  some  evidence  on  the  part 
of  defendant  tending  to  prove  that  defense, 
and  therefore  the  court  was  justified  in  sub- 
mitting it  to  the  Jury.    And  because  the  in- 


stractiona  asked  by  the  plaintiff  to  ttae  effect 

that  defendant  was  estopped  by  his  deed  to 
deny  that  the  com  belonged  to  him  Ignored- 
the  question  of  whether  be  bad  been  so  de- 
ceived into  signing  the  paper,  they  were  prop- 
erly refused.  But  the  court  should  have  in- 
structed the  Jury  that  the  defendant  was 
estopped  to  deny  that  he  owned  the  com  un- 
less they  found  from  the  evidence  that  be 
was  so  deceived,  the  burden  of  proving  which 
was  on  him,  and,  unless  sustained,  the  ver- 
dict should  be  for  the  plaintiff.  If  the  de- 
fendant executed  the  paper  knowing  its  con- 
tents, or  if  he  was  not  deceived  or  misled 
into  signing  it  by  the  fraudulent  conduct  of 
the  plaintiff,  he  is  bound  by  it  and  the  court 
will  not  listen  to  him  saying  that  the  prop- 
erty did  not  belong  to  him. 

By  giving  the  mortgage  on  the  com,  the 
defendant  declared  in  the  most  solemn  man- 
ner that  it  was  his  property,  and,  unless  he 
was  deceived,  as  he  says  he  was,  into  sign- 
ing it  he  deceived  the  plaintiff  by  that  act, 
and  the  law  will  not  allow  him  to  profit  by 
It  It  Is  no  new  doctrine  that  a  man  Is  es- 
topped to  deny  the  truth  of  his  own  assertion 
when  another  has  accepted  it  as  true  and 
acted  upon  it  As  above  said,  that  was  the 
only  legitimate  defense  offered  in  the  case, 
but  it  was  not  the  one  on  which  the  defend- 
ant chiefly  relied.  The  case  seemed  to  turn 
chiefly  on  the  question  of  whether  or  not  the 
mortgaged  property  belonged  to  the  defend- 
ant The  fact— if  It  was  the  fact— that  the 
corn  really  belonged  to  defendant's  wife  was 
no  defense  In  this  case.  She  was  not  a  party 
to  the  suit.  Her  title  was  not  In  question, 
and  the  judgment,  whatever  It  might  be, 
would  not  be  binding  on  her.  If  the  mort- 
gage was  the  free  act  and  deed  of  the  de- 
fendant then,  as  against  him,  the  plaintiff 
was  entitled  to  the  possession  of  the  com, 
even  though  it  did  not  belong  to  him.  Of 
course,  be  could  not  mortgage  his  wife's 
property,  nor  could  her  rights  be  Impaired  by 
a  judgment  In  a  suit  against  him  alone.  She 
is  not  a  party  to  this  suit,  and  was  free  to 
assert  her  rights  in  whatever  form  she  might 
have  been  advised  was  best,  against  both 
plaintiff  and  defendant  Whilst  the  plaintiff, 
by  his  writ  could  take  the  property  out  of 
the  possession  of  the  defendant,  yet,  if  it 
really  belonged  to  the  defendant's  wife,  she, 
by  her  writ  could  have  taken  It  from  the 
plaintiff,  or  have  otherwise  had  redress  for 
the  injury.  But  the  defendant  was  not  en- 
titled to  defend  this  suit  against  bis  own 
deed  on  the  ground  that  the  property  did  not 
belong  to  him.  The  rule  that  a  defendant  in 
a  replevin  suit  may  show  title  in  a  third 
person,  if  It  goes  to  disprove  the  plaintiff's 
claim,  does  not  apply  when  the  plaintiff 
claims  uuder  a  deed  from  defendant  himself. 

The  instructions,  therefore,  that  were  giv- 
en, embodying  the  theory  that,  if  the  com 
belonged  to  the  defendant's  wife,  the  plain- 
tiff could  not  recover  unless  the  mortgage 
was  executed  with  her  knowledge  and  con- 
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sent,  were  erroneona.  The  defendant  on  tbe 
trial  made  no  demand  for  the  return  of  the 
property,  and,  although  the  verdict  and  Judg- 
ment were  In  his  favor,  yet  there  was  no 
award  of  the  value  of  the  property,  nor  of 
damages  for  Its  detention,  nor  was  there  any 
order  for  its  return  to  him.  It  was  only  a 
general  verdict  in  his  favor,  and  a  judgment 
that  he  go  without  day,  and  recover  his 
costs,  leaving  the  property  in  the  possession 
of  the  plaintiff.  At  least  that  is  the  aspect 
of  the  case  as  shown  by  the  abstract  before 
ns.  The  defendant  seems  to  have  success- 
fully defended  the  suit  against  his  own  deed 
on  the  theory  that  the  property  he  had  mort- 
gaged did  not  belong  to  him.  He  had  no 
right  to  a  Judgment  In  his  favor  on  that 
theory. 

Although  the  wife's  title  was  not  directly 
involved  In  the  suit,  and  defendant  could  not 
avoid  his  own  deed  by  showing  that  he  mort- 
gaged property  that  did  not  belong  to  him, 
yet  when  he  tendered  the  issue  that  tbe  deed 
was  obtained  from  him  by  fraudulent  con- 
cealment of  the  fact  that  it  purported  to 
cover  the  corn,  and  that  he  was  ignorant  of 
tbe  fact  when  he  signed  the  document,  he 
was  entitled  to  show,  If  be  could,  as  a  clr- 
cnmstance  bearing  on  that  issue,  that  the 
property  did  not  belong  to  him.  That  was  a 
collateral  fact.  If  It  was  a  fact,  that  was 
proper  for  the  Jury  to  consider  along  with 
the  other  conflicting  evidence  bearing  on  the 
issue  relating  to  the  due  execution  of  the 
mortgage.  Therefore  evidence  on  tliat  point 
was  relevant. 

This  brings  us  to  a  consideration  of  the 
question,  was  the  wife  of  defendant  a  com- 
petent witness  in  his  behalf?  It  was  be- 
cause of  that  question  tliat  this  cause  was 
certified  to  this  court  by  the  Kansas  City 
Court  of  Appeals;  that  court  holding  in  this 
case  and  in  a  former  decision  in  a  like  case 
(Toovey  v.  Baxter,  59  Mo.  App.  470),  that  she 
was  a  competent  witness,  while  the  St.  Louis 
Court  of  Appeals,  in  Brlnsmade  v.  Groll,  14 
Mo.  App.  444,  held  the  contrary.  It  is  not 
contended  tliat  In  such  case  at  common  law 
the  wife  would  l>e  a  competent  witness.  Our 
statute  on  the  subject  is  an  enabling  act, 
making  persons  competent  under  certain  con- 
ditions who  at  common  law,  under  like  con- 
ditions, were  incompetent  witnesses.  Section 
4656,  Rev.  St  1890,  prescribes  the  conditions 
under  which  a  married  woman  may  testify 
In  a  suit  in  which  her  husband  Is  a  party 
whether  she  be  joined  therein  as  a  party  or 
not.  Among  the  conditions  there  prescribed 
is  not  included  the  fact  of  her  interest  in 
tbe  property  when  her  interest  is  not  the 
subject  of  adjudication  in  the  case,  but  only 
a  collateral  circumstance.  If  the  wife  is  a 
party  to  the  suit,  and  has  a  real  Interest  in 
tbe  snbject  which  would  be  affected  by  the 
Judgment,  then  she  Is  a  competent  witness, 
by  tbe  terms  of  section  4652,  Rev.  St.  1899, 
whether  her  husband  is  joined  as  a  party 
with  bet  or  not.    But,  although  she  may  be 


the  real  owner  of  the  property  In  controversy, 
If  she  be  not  a  party  to  the  suit,  and  is  not 
bound  by  the  judgment,  she  is  not  a  com- 
petent witness  in  behalf  of  her  husband. 
Tbe  decision  of  the  St  Louis  Court  of  Ap- 
peals in  Brlnsmade  v.  Groll,  14  Mo.  App. 
444,  lays  dovm  the  correct  rule  on  that  sub- 
ject. This  court  has  in  a  number  of  cases 
said  that,  where  the  wife  was  the  real  party 
in  Interest  she  is  a  competent  witness  not- 
withstanding her  husband  Is  a  party  to  the 
suit,  and  that,  where  the  husband  is  the  real 
party  in  interest  he  may  testify,  although 
bis  wife  Is  also  a  party.  Scrutchfield  v. 
Sauter,  119  Mo.  624.  24  S.  W.  137;  McKee  v. 
Splro,  107  Mo.  452,  17  S.  W.  1013;  Brownlee 
T.  Fenwick,  103  Mo.  420, 15  S.  W.  611;  O'Bry- 
an  V.  Allen,  95  Mo.  68,  8  S.  W.  225;  Steffen 
V.  Bauer,  70  Mo.  399;  Wilcox  ▼.  Todd,  64 
Mo.  388;  Quade  v.  Fisher,  63  Mo.  325;  Har- 
riman  v.  Stowe,  57  Mo.  93;  Owen  v.  Brock- 
schmldt  64  Mo.  285;  Buck  v.  Ashbrook,  51 
Mo.  539;  Fugate  v.  Pierce,  49  Mo.  441;  Ting- 
ley  V.  Cowgill,  48  Mo.  291;  Hardy  v.  Mat- 
thews, 42  Mo.  406.  But  in  all  of  those  cases 
the  husband  or  the  wife  whose  competency 
as  a  witness  was  In  question  was  a  party  to 
the  suit,  and  had  a  material  interest  in  the 
judgment  to  be  rendered.  It  was  held  that 
in  such  case  the  wife  was  a  competent  wit- 
ness under  section  4652,  wliich  removes  the 
common-law  disability  of  Interest.  This  court 
has  never  held  that  a  wife  was  a  competent 
witness  for  her  husband  in  a  suit  by  or 
against  him  in  which  she  was  not  also  a 
party  and  interested  in  tbe  subject  of  the 
suit  Something  is  said  about  the  wife  in 
this  case  being  the  agent  of  tbe  husband  in 
the  matter  about  which  she  testified,  and 
therefore  competent.  But  she  was  not  offer- 
ed as  a  witness  on  any  sucb  theory,  and  in 
fact  both  her  testimony  and  that  of  her  hus- 
band shows  that  she  was  acting  in  her  own 
Tight,  and  not  as  agent  for  her  husband.  We 
hold  that  the  wife  of  the  defendant  was  not 
competent  as  a  witness  for  him  in  this  case. 
The  judgment  is  reversed,  and  the  cause 
remanded  to  be  retried  according  to  the  law 
as  herein  declared. 

.    ROBINSON.  J.,  concurs.    MARSHALL,  J., 
ooncturs  In  the  result    BRACE,  P.  J.,  absent 


WOODY  V.  ST.  LOUIS  ft  S.  F.  RY.  CO.  et  al. 

(Supreme  Court  of   Mi.si!Ourl,   Division   No.   2. 

March  31.  1903.) 

APPEAL  —  COSTS  —  JURISDICTION  t  DtJE  PRO- 
CESS OP  LAW— CONSTRUCTION  OP  CONSTI- 
TUTION. 

1.  Tbe  mere  finding  of  an  issue  as  to  which 
party  should  pay  the  costs,  for  or  against  either 
party,  or  adoptine  the  finding  of  a  jury  on  the 
issue,  does  not  invoke  a  construction  of  the 
Constitution  or  deny  a  party  due  process  of 
law,  so  as  to  give  the  Supreme  Court  jurisdic- 
tion of  an  appeal  under  the  constitutional 
amendment  of  1SS4,  giving  the  court  exclusive 
jurisdiction  to  hear  and  determins  appeals  in 
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all  cases  InTolviiifr  the  constractlon  of  the  Con- 
stitntion  of  the  state,  though  there  may  have 
been  an  error  of  procedure. 

Appeal  from  Circuit  Court,  Polk  County; 
Argus  Cox,  Judge. 

Action  by  Julia  Ann  Woody  against  the  St 
Louis  &  San  Francisco  Railway  Company 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Appeal  ordered  certlfled  to 
the  Kansas  City  Court  of  Appeals. 

This  action  originated  In  Polk  county,  Mo., 
out  of  the  killing  of  the  hifant  son  of  the 
plaintiff  by  one  of  the  trains  on  the  St  Louis 
&  San  Francisco  Hallway.  Damages  were 
laid  at  $5,000.  After  two  mistrials  an  ef- 
fort was  made  to  compromise  the  case.  On 
the  Sth  day  of  October,  1897,  the  claim  agent 
of  defendant  went  to  the  home  of  Mrs. 
Woody,  and  an  agreement  was  reached 
whereby  she,  as  the  sole  surrlvlng  parent  of 
Troy  Woody,  agreed  to  and  did  accept  $510 
In  payment  and  satisfaction  of  her  claim 
growing  out  of  his  death.  Up  to  this  point 
there  is  no  conflict  betwera  the  parties,  but, 
when  the  compromise  was  effected,  Mrs. 
Woody  signed  an  agreement  to  dismiss  the 
case  at  her  costs.  When  the  defendant  pre- 
sented this  paper,  and  asked  the  circuit  court 
to  dismiss  the  case  at  plaintiff's  costs,  she 
objected,  and  Insisted  that  she  did  not  agree 
that  it  should  be  dismissed  at  her  costs,  and 
that  the  stipulation  to  that  effect  was  insert- 
ed without  her  knowledge  and  consent,  and 
the  court  refused  to  dismiss  the  action  at 
plaintiff's  costs.  Thereupon  defendant 
amended  its  answer,  and  pleaded  the  release 
and  discharge,  to  which  plaintiff  replied,  ad- 
mitting that  she  agreed  to  accept  the  5510, 
but  that  as  a  part  of  said  agreement,  de- 
fendant agreed  to  pay  the  costs;  that  the 
agreement  to  dismiss  at  her  costs  was  in- 
serted In  the  writing  without  her  assent;  that 
she  was  illiterate  and  could  neither  read  nor 
write,  and  signed  the  same  by  making  her 
mark  only,  and  did  so  with  the  distinct  un- 
derstanding that  defendant  was  to  pay  the 
costs.  Thereupon  the  defendant  moved  the 
court  to  require  plaintiff  to  give  security  for 
the  costs,  and  the  court  sustained  said  motion, 
but  ruled  that  he  would  permit  plaintiff  to  try 
the  issue  as  to  which  party  should  pay  the 
costs  already  accrued  without  giving  a  bond 
for  costs;  and  thereupon.  In  order  to  raise 
said  issue,  plaintiff  filed  her  motion  setting 
up  the  foregoing  facts,  and  prayed  that  the 
case  should  be  dismissed  at  the  costs  of  de- 
fendant The  defendant  objected  to  going 
to  trial  on  any  issue  before  the  Jury,  for  the 
reason  that  there  was  no  Issue  to  be  tried 
by  a  Jury;'  that  the  pleadings  showed  there 
had  been  a  full  and  complete  settlement  and 
compromise  of  the  cause  of  action  alleged  in 
the  petition,  and  that.  In  consideration  of 
said  compromise  and  settlement,  defendant 
had  paid  plaintiff,  and  plaintiff  had  received 
from  defendant,  $510,  and  plaintiff  had  not 
refunded  or  offered  to  refund  said  sum,  but 
stiU  retained  the  same,  which  fact  was  ad- 


mitted In  the  replication;  further,  that  the 
record  disclosed  that  the  suit  was  and  is  pros- 
ecuted by  plaintiff  as  a  poor  person,  and  no 
Judgment  could  be  rendered  against  her  for 
costs  Incurred  in  her  behalf,  and  that  the 
contract  of  settlement  was  in  writing,  and 
it  was  not  sought  by  any  equitable  proceed- 
ing to  charge  the  contract  with  fraud,  and 
no  evidence  was  admissible  to  modify  or 
alter  said  agreement.  Which  objection  the 
court  overruled,  and  heard  the  evidence;  and 
the  Jury,  on  the  issue  whether  the  defend- 
ant agreed  to  pay  the  coats,  returned  a  ver^ 
diet  that  defendant  had  agreed  to  pay  the 
costs,  and  the  court  adopted  this  finding  and 
entered  Judgment  dismissing  the  cause  at 
defendant's  costsi  Defendant  in  due  time 
filed  its  motion  for  new  trial,  and  the  same 
was  overruled,  and  It  appealed  to  this  court 
Among  other  grounds,  the  motion  assigns  as 
a  reason  that  "the  court  erred  in  making  up 
an  issue  outside  of  the  one  raised  by  the 
pleadings,  thereby  depriving  defendant  of 
the  rights  guarantied  by  section  30  of  ar- 
ticle 2  of  the  Constitution  of  Missouri,  that 
no  person  shall  be  deprived  of  property  with- 
out due  process  of  law.' " 

L.  F.  Parker  and  J.  T.  Woodmff,  for  ap- 
pdlants.    Rechow  &  Pufahl,  for  respondent 

GANTT,  P.  J.  (after  stating  the  facta). 
The  question  which  forces  itself  upon  us  is, 
has  this  court  Jurisdiction  of  this  appeal? 
By  the  amendment  to  the  Constitution  of 
tlds  state  adopted  at  the  Novemb»  election 
in  1884,  this  cotirt  is  given  exclusive  Jurisdic- 
tion to  bear  and  determine  appeals  "in  all 
cases  •  •  •  involving  the  construction  of 
the  Constitution  of  the  United  States  and  of 
this  state."  It  is  obvious,  we  think,  that  mi- 
der  the  allegations  of  the  answer  and  the 
reply  the  original  claim  <rf  $6,000  for  damages 
is  no  longer  an  issue  in  this  case,  but  the 
sole  and  only  question  Is,  who  shall  pay  the 
costs  upon  the  dismissal  of  the  action? 
Plaintiff  admits  she  agreed  to  receive  and  did 
receive  the  $510  in  satisfaction  of  her  dam- 
ages, and  is  not  claiming  any  further  dam- 
ages, nor  asking  to  have  the  dismissal  set 
aside;  and  defendant  pleads  that  settlement 
and  only  asks  that  the  cause  be  dismissed  at 
plaintiff's  costs,  and  plaintiff  repudiates  the 
agreement  to  the  extent  of  being  charged 
with  the  costs.  The  amount  then,  does  not 
confer  Jurisdiction.  Does  the  constitutional 
question  raised  in  the  motion  for  a  new  trial, 
to  wit  that  If  the  Judgment  stands,  adjudg- 
ing costs  against  defendant  it  will  be  de- 
prived of  its  property  without  due  process  of 
law,  require  this  court  to  determine  the  case? 
If  it  does,  then,  every  time  a  Judgment  is 
rendered  against  any  party,  all  that  he  or 
she  will  be  required  to  do,  to  insure  a  hearing 
of  his  or  her  appeal  in  this  court  is  to  al- 
lege in  a  motion  for  new  trial  that  it  the 
Judgment  stands,  it  will  deprive  him  or  hu' 
of  bis  or  her  property  without  due  process  of 
law.    In  the  case  at  bar  the  defendant  was 
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tiroaght  betate  the  court  by  snminoas  duly 
fierred.  Ita  pleas  were  filed,  and  issue  Joined 
tliereon.  Its  evidence  was  heard.  The  court 
had  Jurisdiction  ot  the  aobject-matter  and 
the  parties.  That  It  may  have  erred  In  a 
matter  of  practice  did  not  raise  a  question 
involTing  the  construction  of  the  Constitu- 
ti(Mi  of  this  state.  This  was  the  exact  point 
settled  In  Hulett  v.  Railway  Co.,  145  Mo.  85, 
46  S.  W.  961.  This  court  in  banc,  in  HUgert 
T.  Barber  Asphalt  Paving  Company  (not  yet 
officially  reported)  72  S.  W.  1070,  reasserted 
the  same  doctrine.  The  Kansas  City  Court 
of  Appeals  has  the  same  Jurisdiction  to  de- 
cide the  regularity  or  irregularity  of  the  ac- 
tion of  the  circuit  court  in  iidjudglng  the 
«osta  against  defendant  as  this  court  would 
have  tf  the  case  otherwise  came  within  our 
Jurisdiction.  We  are  clear  that  the  mere  de- 
ciding an  issue  for  or  against  a  party,  or 
adopting,  as  the  circuit  court  did  in  this 
ease,  the  finding  of  a  Jury  upon  an  Issue  of 
fact,  pure  and  simple,  does  not  involve  a 
construction  of  the  Constitution,  or  deny  to  a 
party  doe  process  of  law.  At  most,  it  can 
be  no  more  than  an  error  of  procedure. 

This  appeal  should  have  been  certified  to 
the  Kansas  City  Court  of  Appeals,  and  it  la 
accordingly  so  M^ered.    AU  concur. 


OANSET  V.  ORR  et  aL 

^Supreme  Court  of  Missouri,   Division  No.   2. 
March  31,  1903.) 

STATUTE  OF  FRAVDS-AOREBMBNT  TO 
INDEMNIFY. 

1.  A  promise  made  to  induce  a  purchase  of 
stock  in  a  corporation,  whereby  the  promisors 
agree,  in  case  the  corporation  fails  and  is  un- 
able to  return  to  its  stockholders  the  money  in- 
vested by  them,  that  they  will  repay  to  the 
purchaser  the  amount  paid  out  by  hfm,  is  with- 
in Her.  St  1899,  {  3418,  Vhich  provides  that 
no  action  shall  lie  brought  to  charge  any  per- 
son upon  any  special  promise  to  answer  for  the 
debt  or  default  of  another  unless  the  agree- 
ment shall  be  in  writing. 

Appeal  from  Circuit  Conrt,  St  Louis  Coun- 
ty; R.  Hlrzel,  Judge. 

Action  by  Frances  Qansey  against  Wil- 
liam A.  Orr  and  Isaac  H.  Orr.  Judgment 
for  plaintiff,  and  from  an  order  granting  a 
new  trial  she  appeals.    Affirmed. 

This  is  an  action  upon  an  express  contract 
claimed  to  have  been  entered  into  between 
plaintiff  and  defendants  in  the  fall  of  1890, 
in  respect  to  which  the  petition  alleges  that 
defendants  were  at  that  time  organizing  a 
corporation  known  as  the  Wm.  A.  Orr  Shoe 
Company,  and  tliat  they  requested  plaintiff 
to  buy  stiares  of  the  capital  stock  of  said 
company,  and,  as  an  Inducement  for  her  to 
4lo  so,  promised  and  agreed  that  if  said  com- 
pany should  fail,  and  not  lie  able  to  return 
to  its  stockholders  the  moneys  they  Invested 

f  1.  8c«  Fraudii,  StatuU  ot,  vol.  U,  Cent.  Dig.  H 
n.  33. 


in  its  capital  stock,  then  defendants  indi- 
vidually would  pay  her  the  amount  of  money 
she  should  pay  out  in  the  purchase  price  of 
said  stock,  and  that,  relying  on  tills  promise 
of  defendants,  plaintiff  promised  to  buy  and 
did  buy  the  capital  stock  of  said  company  to 
the  amount  of  $7,000,  and  paid  therefor  $7,000 
in  cash;  that  said  company  thereafter  failed 
and  was  placed  in  the  hands  of  a  receiver, 
and  its  assets  were  not  sufficient  to  pay  its 
creditors  in  full,  leaving  nothing  to  return  to 
or  distribute  among  its  stockholders;  that' 
plaintiff  then  demanded  of  defendants  that 
they  pay  her  the  $7,000  she  hail  paid  for  said 
capital  stock  of  said  company,  which  defend- 
ants refused  to  do.  The  answer  was  a  gen- 
eral denial,  and  also  that  the  promise  ot 
defendants  was  a  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  the  Wm.  A. 
Orr  Shoe  Company,  and  was  not  in  writing. 
The  reply  denied  the  new  matter  in  the  an- 
swer. There  was  a  verdict  for  plaintiff 
against  both  defendants  for  $7,953.  On  mo- 
tion of  defendants  the  court  granted  them  a 
new  trial  upon  the  grounds  that  it  erred  "in 
refusing  to  give  a  peremptory  instruction  to 
find  for  each  defendant  as  requested  at  the 
close  of  the  case,  in  refusing  instructions 
asked  by  each  defendant  at  the  close  of  the 
case,  and  in  giving  the  instructions  asked  by 
plaintiff."  From  the  order  granting  defend- 
ants a  new  trial,  plaintiff  appeals. 

In  the  summer  of  1890  the  Orr  &  Lindsay 
Shoe  Company  of  St.  Louis  announced  its  in- 
tention of  retiring  from  business  at  the  end 
of  that  year.  A  plan  was  set  on  foot  for  the 
organization  of  a  new  concern  to  purcluse 
its  stock  in  trade  and  to  succeed  to  its  busi- 
ness. In  their  plans'  the  defendant  William 
A.  Orr,  a  son  of  the  Orr  who  was  a  mem- 
ber of  the  firm  of  the  Orr  &  Lindsay  Com- 
pany, upon  the  incorporation  of  the  concern, 
the  William  A.  Orr  Shoe  Company,  became 
its  president  In  the  organization  of  this  com- 
pany the  promoters  were  advised  and  as- 
sisted in  all  matters  requiring  the  services  of 
a  lawyer  by  the  defendant  Isaac  H.  Orr,  a 
member  of  the  St  Louis  bar.  Plaintiff  is 
the  wife  of  John  Oansey,  a  teamster,  who  for 
many  years  during  the  life  of  William  Orr's 
father  bad  done  the  hatiUng  for  Orr  &  Lind- 
say. William  Orr  had  placed  on  the  Gansey 
farm  a  driving  mare,  and  on  a  Sunday  in 
September,  1890,  as  was  his  custom,  he 
drove  out  to  the  Gansey  farm  to  see  the 
mare,  and  took  with  him  bis  codefendant, 
Isaac  H.  Orr.  Plaintiff  testified  as  follows: 
"I  had  several  conversations  with  William 
A.  Orr  about  the  formation  of  the  William 
A.  Orr  Shoe  Company.  He  first  told  me 
he  was  going  to  organize  a  company,  and 
spoke  to  me  a  good  deal  before  he  organized 
it.  We  had  our  first  conversation  on  this 
subject  about  1890,  the  year  they  organized. 
The  conversations  were  all  held  at  my  house 
on  the  Hanley  road.  He  had  several  conver- 
sations with  me  of  that  nature.  William  A. 
Orr  told  me  that  it  would  be  a  good  thing 
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to  take  stock  in  It  He  told  me  it  would  be 
a  good  investinent;  that  they  would  buy  and 
sell  for  cash,  and  It  would  be  safe.  I  first 
saw  Isaac  H.  Orr  Just  before  I  went  into  the 
concern.  He  came  out  to  my  bouse  one 
Sunday  with  William  A.  Orr.  I  had  nerer 
seen  Isaac  H.  Orr  before  that.  I  was  away 
from  home  when  he  and  William  A.  Orr  came 
out.  They  waited  till  I  came  back.  I  had 
gone  up  to  another  farm,  near  Creve  Gceur 
Lake,  to  see  about  it  I  left  to  go  to  the 
farm  before  dinner,  and  did  not  get  back 
until  about  four  o'clock  that  same  afternoon. 
When  I  got  back  home,  Mrs.  Conroy  and  Wil- 
liam A.  Orr  and  Isaac  H.  Orr  and  some  oth- 
ers were  there.  The  Orrs  were  down  in  the 
orchard,  northeast  of  the  bouse.  I  met  them 
after  I  got  home.  The  time  before  this  Sun- 
day that  William  Orr  was  out  to  see  me,  I 
told  him  I  would  consider  the  taking  of  the 
stock  or  going  into  the  concern.  He  brought 
Isaac  H.  Orr  out,  and  Isaac  and  he  talked 
to  me  about  It  They  told  me  it  would  be 
a  good  thing;  that  Isaac  was  to  be  the  at- 
torney for  it  1  had  great  confidence  in  the 
Orr  people.  They  said  It  would  be  a  good 
thing;  they  would  buy  and  sell  for  cash. 
I  said,  'I  don't  know  anything  about  your 
business.  In  case  they  would  fail,  what 
would  I  do?  They  said  they  would  pay  my 
money  back.  This  conversation  took  place 
in  my  house,  in  the  back  parlor.  They  had 
come  up  out  of  the  orchard  and  gone  in  the 
house.  There  were  others  present  at  the 
time,  but  we  three  were  talking  together. 
The  Orrs  stayed  at  my  house  until  after 
we  had  some  lunch.  In  that  conversation 
they  asked  me  to  take  stock  in  the  new  con- 
cern they  were  organizing,  and  I  told  them 
in  case  it  was  a  failure  what  would  I  do? 
and  they  told  me  they  would  pay  me  my 
money  back.  Mr.  Isaac  Orr  and  Mr.  Will 
said  that— Mr.  Isaac  particularly,  because  he 
said  be  would  be  attorney,  and  he  would  be 
a  stockholder,  and  be  would  pay  me  the 
money  back.  I  did  agree  at  that  time  to 
take  the  stock.  I  told  him  I  would  go  down, 
and  I  did.  I  gave  my  check  first  for  four 
thousand,  and  then  for  three  thousand- 
seven  thousand.  It  was  about  the  same  time 
—not  so  far  apart— not  so  very  long,  I  don't 
think.  I  gave  a  check  to  A.  C.  Stewart,  and 
he  paid  it  to  Mr.  Orr;  and  then  Mr.  Scott— 
I  gave  him  a  check,  and  he  gave  it  to  Mr, 
Orr.  1  never  got  any  certificates  for  my 
stock.  They  never  issued  them  until  after 
the  concern  was  broke  up.  That  is  what  I 
beard.  I  never  got  any  money  back.  They 
declared,  one  dividend.  It  was  four  hun- 
dred and  eighty  dollars.  There  was  only  one 
dividend  declared.  That  was  the  first  year. 
I  was  away  from  home  at  the  time,  and  when 
I  got  back  I  had  a  letter  from  them.  I 
had  several  conversations  with  Mr.  Will  Otr, 
who  was  president  of  the  company,  about 
the  company,  after  I  had  gone  into  it.  At 
first  he  said  they  were  getting  along  fine. 
Then  he  said  it  was  pretty  hard  times— dif- 


ferent things  about  it  I  never  had  any  other 
conversation  with  Mr.  Isaac  Orr  after  that 
Sunday.  I  never  saw  him,  except  to  see  him 
go  in  and  out  Before  I  had  the  conversation 
with  William  and  Isaac  Orr,  William  would 
come  out  to  my  place  on  Sunday  afternoons 
and  talk  the  matter  over  with  me.  The  con- 
versation I  had  with  Mr.  Isaac  Orr  and  Wil- 
liam occurred  towards  the  fall  of  the  year. 
It  was  warm  weather.  It  was  pretty  late  in 
the  afternoon  when  they  left  my  house  that 
Sunday."  She  was  corroborated  to  some  ex- 
tent by  one  Mrs.  Conroy,  who  testified  she 
was  present  and  heard  the  conversations.  De- 
fendants testified  that  nothing  was  said  at 
the  time  of  their  visit  to  the  Gansey  farm  to 
Mrs.  Gansey  about  the  William  A.  Orr  Shoe 
Company,  and  that  neither  of  them  made  any 
such  promise  or  had  any  such  conversation 
as  Mrs.  Gansey  claims  about  stock  in  the 
company,  and  that  Mrs.  Conroy  was  not  pres- 
ent at  that  time.  In  the  latter  part  of  De- 
cember, 1890,  Mrs.  Gansey  purchased  from 
defendant  William  A..  Orr  70  shares  of  stock 
in  the  new  company,  standing  in  the  name  of 
William  A.  Orr,  but  of  which  he  was  trustee 
for  the  company.  She  received  one  dividend 
in  1S91.  After  that  dividends  ceased,  but 
the  business  continued  until  1896;  and  Mrs. 
Gansey  visited  the  store  during  all  those 
years,  meeting  William  A.  Orr  frequently, 
knowing  that  the  stock  was  depreciating  in 
value,  but  never  until  a  few  days  before  the 
bringing  of  this  suit  did  she  intimate  to 
either  defendant  that  she  claimed  to  have  a 
contract  with  them  to  Indemnify  her.  There 
was  irreconcilable  conflict  between  the  evi- 
dence of  Mrs.  Gansey  and  Mrs.  Conroy,  on 
the  one  part  and  of  the  Orrs,  Cbas.  S.  Broad- 
head,  Esq.,  and  otber  witnesses  for  the  de- 
fense, on  the  other  part  Upon  the  first  trial, 
in  the  circuit  court  city  .of  St  Louis,  plaiu- 
tift  testified:  "Q.  When  did  Isaac  Orr  prom- 
ise? A.  He  did— both  together— at  my  bouse, 
(j.  That  was  the  time  you  said  you  would 
see  about  it  You  said  when  they  made  that 
promise  you  would  see  about  it?  A.  Yes. 
Q.  When  you  went  down  to  the  place  of  busi- 
ness you  only  saw  Will?  A.  I  don't  remem- 
ber seeing  Isaac.  I  am  not  sure.  By  the 
Court:  I  understand,  when  they  made  the 
promise  out  there,  you  said  you  would  see 
about  it— you  didn't  accept  but  you  would 
see  about  it?  A.  That  was  Mr.  Will  Orr. 
Q.  They  were  both  at  yojjr  house.  I  under- 
stood you  to  state  on  direct  examination  that 
one  of  them  stated  in  the  presence  of  the 
other,  if  anything  went  wrong  in  the  busi- 
ness, or  if  the  business  failed,  they  would 
pay  you  back  the  money.  You  said,  'Well. 
I  will  see  about  It'  Then  you  went  down  to 
the  store  and  saw  Will  Orr,  yet  didn't  set- 
Isaac  Orr?  A.  I  don't  remember.  Q.  And 
subsequently  tbe  same  statement  was  made 
by  Mr.  Will  Orr— that  if  the  business  was 
not  successful,  or  if  anything  happened,  then 
be  would  pay  back  your  money.  Thereupon 
you  subscribed  for  the  stock.    Is  that  correct? 
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A.  Yes;  bnt  oa  condition  of  what  Isaac  Orr 
told  me— both — before  I  paid  tbe  money. 
One  was  attorney  and  one  was  president. 
Certainly  I  took  tbelr  word.  I  tbought  they 
were  gentlemen  and  honest  Q.  When  did 
Isaac  Orr  promise?  A.  He  did— both  to- 
gether—at  my  boose.  Q.  That  was  tbe  time 
yon  said  you  would  see  about  It?  You  said, 
when  they  made  that  promise,  you  would 
see  about  It?    A.  Yes." 

Defendant  William  A.  Orr  asked  the  court 
to  Instruct  tbe  Jury  as  follows,  which  tbe 
coort  refused: 

"(1)  Tbe  court  instructs  the  jury  that,  un- 
der the  pleadings  and  all  the  evidence,  your 
finding  must  be  for  the  defendant  William 
A.  Orr. 

"(2)  The  court  Instructs  the  Jury  that  even 
tiiongh  yon  may  believe  from  the  evidence 
that  defendant  William  A.  Orr  orally  prom- 
ised plaintiff  that  If  the  WllKam  A.  Orr  Shoe 
Ck>mpany  should  fail,  or  If  anything  should 
happen  In  Its  business,  be  would  pay  her  all 
the  money  paid  by  her  for  stock  In  said  com- 
pany, nevertheless  your  verdict  should  be  for 
defendant  William  A.  Orr." 

Defendant  Isaac  H.  Orr  asked  tbe  court  to 
give  tbe  two  following  Instructions,  which 
tbe  conrt  refused: 

"(1)  Tbe  court  instructs  the  Jury  that,  un- 
der the  pleadings  and  evidence,  their  verdict 
should  be  for  defendant  Isaac  H.  Orr. 

••(2)  Tbe  court  Instructs  the  Jury  that  even 
though  you  may  believe  from  tbe  evidence 
that  defendant  Isaac  H.  Orr  orally  promised 
plaintiff  that  If  the  William  A.  Orr  Shoe 
Company  should  fall,  or  If  anjrtblng  should 
happen  In  Its  bnslnees,  he  would  pay  ber  all 
the  money  paid  by  her  for  stock  In  said  com- 
pany, nevertheless  your  verdict  should  be  for 
defendant  Isaac  H.  Orr." 

At  request  of  plaintiff  the  court  gave  tbe 
two  following  Instructions  over  the  objection 
and  exceptions  of  defendants: 

"(1)  If  the  Jury  believe  from  the  evidence 
that  at  or  about  September,  1890,  defendants 
solicited  or  asked  plaintiff  to  buy  capital 
stock  of  the  William  A.  Orr  Shoe  Company, 
a  corporation,  and,  as  an  Inducement  to  plain- 
tiff to  bay  said  stock,  promised  and  agreed 
with  plaintiff  that  If  she  would  buy  said 
stock  she  would  not  lose  any  of  the  money 
she  should  pay  for  said  stock,  and  that  If 
said  company  shonld  fail  or  become  Insol- 
vent, or  unable  to  return  or  pay  back  to  Its 
stockholders  what  they  paid  for  their  stock, 
then  defendants  would  pay  to  plaintiff  the 
amount  of  money  she  'should  pay  for  the 
capital  stock  of  said  company;  and  If  the 
Jury  further  believe  from  tbe  evidence  that 
plaintiff.  Influenced  by  said  promise  and 
agreement,  and  by  reason  and  In  consequence 
thereof,  then  and  there  agreed  to  buy,  and 
thereafter  did  buy,  70  shares  of  the  capital 
stock  of  said  company,  of  the  par  value  of 
$100  each,  and  did  pay  $7,000  therefor;  and 
If  tbe  jury  farther  believe  from  the  evidence 
that  said  shoe  company  thereafter,  and  be- 


fore the  commencement  of  this  salt,  did  fail 
and  become  insolvent,  and  unable  to  return 
or  pay  back  to  Its  stockholders  what  they 
paid  for  their  stock— then  the  Jury  will  find 
in  favor  of  plaintiff. 

"(2)  If  the  Jury  find  In  favor  of  plaintiff, 
they  will  assess  her  damages  In  the  sum  of 
$7,000,  and  Interest  on  the  same  at  the  r*e 
of  six  per  cent,  per  annum  from  the  com- 
mencement of  this  suit,  viz.,  December  21, 
1897." 

At  request  of  defendants  the  court  gave 
the  seven  following  Instructions: 

"(1)  Unless  the  Jury  are  reasonably  satis- 
fled  by  a  preponderance  of  the  evidence 
(which  means  the  greater  weight  of  the  evi- 
dence) that  the  defendants  on  or  about  the 

day  of  September,  1890,  were  at  the 

dwelling  house  of  the  plaintiff,  and  then  and 
there  solicited  and  asked  tbe  plaintiff  to  buy 
some  capital  stock  of  the  Wm.  A.  Orr  Shoe 
Company,  and  then  and  there,  to  Induce 
plaintiff  to  buy  such  stock,  the  defendants 
both  promised  and  agreed  with  plaintiff  to 
repay  her  any  amount  she  would  Invest  in 
capital  stock  of  said  company,  and  keep  her 
harmless  from  all  losses  by  reason  of  such 
Investment,  should  tbe  said  Wm.  A.  Orr 
Shoe  Company  fall  In  Its  business  and  be- 
come insolvent,  and  unless  you  further  be- 
lieve and  find  from  the  evidence  that  defend- 
ants by  such  alleged  representations  did  then 
and  there  Induce  the  plaintiff  to  buy  such 
stock,  tbe  plaintiff  cannot  recover,  and  your 
verdict  should  be  for  the  defendants. 

"(2)  The  court  Instructs  tbe  Jury  that  even 
though  you  may  believe  from  the  evidence 
that,  prior  to  the  Investment  by  plaintiff  in 
stock  in  the  Wm.  A.  Orr  Shoe  Company,  tbe 
defendant  Wm.  A.  Orr  represented  to  plain- 
tiff that  a  purchase  of  stock  In  said  company 
would  be  a  safe  Investment,  and  even  though 
you  may  believe  that  plaintiff  relied  upon 
such  representations  in  buying  stock  In  said 
company,  nevertheless  he  is  not  liable  to 
plaintiff  unless  he  further  promised  that  if 
she  bought  stock  be  would  see  that  she  did 
not  lose,  and  If  the  company  failed  to  pay 
back  her  investment  be  would  Individually 
pay  It  to  ber.  So  that.  If  you  believe  from 
the  evidence  that  William  A.  Orr  did  not 
make  any  promises  or  agreements  of  that 
nature,  then  your  verdict  must  be  for  tbe 
defendant  William  A.  Orr. 

"(3)  The  court  Instructs  the  Jury  that  if 
you  believe  from  the  evidence  that  William 
A.  Orr  did  not,  on  the  Sunday  In  1890  when 
he  visited  plaintiff  with  Isaac  Orr,  make  to 
plaintiff  the  promises  or  agreements  alleged 
In  her  petition,  then  your  verdict  must  be 
for  the  defendant  William  A.  Orr. 

"(4)  Oh  behalf  of  defendant  Isaac  H.  Orr 
the  court  Instructs  the  Jury  that  the  burden 
of  proof  Is  upon  plaintiff  to  establish  by  a 
preponderance  of  tbe  evidence  all  the  facts 
necessary  to  a  recovery,  as  explained  In  oth- 
er Instructions;  and  by  the  term  'preponder- 
ance of  the  evidence'  Is  meant  that  the  pro- 
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ibatlve  force  of  the  evidence  In  favor  of  plaln- 
HfC  must,  In  your  estimation,  exceed  that  in 
favor  of  defendant  Isaac  H.  Orr.  So  that. 
If  you  find  that  the  evidence  In  favor  of  said 
-defendant  Isaac  H.  Orr  is  as  great  or  greater 
In  weight  than  In  favor  of  plaintiff,  your  ver- 
dict should  be  for  defendant  Isaac  H.  Orr. 

"(5)  The  court  Instructs  the  Jury  that  the 
burden  of  proof  is  upon  the  plaintiff  to  estab- 
lish by  a  preponderance  of  the  evidence  all 
the  facts  necessary  to  a  recovery,  as  explaln- 
-ed  In  other  Instructions;  and  by  the  term 
'preponderance  of  evidence'  Is  meant  that  the 
probative  force  of  the  evidence  In  favor  of 
plaintiff  must  in  your  estimation,  exceed 
that  In  favor  of  the  defendant,  William  A. 
'Orr.  So  that,  If  you  find  that  the  evidence 
in  favor  of  the  defendant  William  A.  Orr  Is 
.as  great  or  greater  in  weight  than  that  In 
favor  of  plaintiff,  then  your  finding  should 
■be  for  the  defendant  William  A.  Orr. 

"(6)  The  court  Instructs  the  Jury  that  If 
you  believe  from  the  evidence  that  defend- 
ants, William  A.  Orr  and  Isaac  H.  Orr,  did 
Aot  promise  the  plaintiff  that  if  the  company 
should  fall  they  would  pay  to  her  the  amount 
paid  by  plaintiff  for  stock  In  said  company, 
then  your  verdict  should  be  for  the  defend- 
ants, William  A.  Orr  and  Isaac  H.  Orr,  even 
though  you  may  also  find  from  the  evidence 
-that  said  defendants  represented  it  to  be  a 
good  and  safe  investment 

"(7)  If  you  believe  and  find  from  the  evi- 
.dence  that  the  defendants  were  together. at 
the  house  of  the  plaintiff  only  once  during 
-the  fall  of  1890,  and  while  they  were  so  to- 
gether with  the  plaintiff  neither  of  them  con- 
versed with  plaintiff  about  the  purchase  of 
«tock  In  the  Wm.  A.  Orr  Shoe  Company,  then 
jour  verdict  must  be  for  both  of  the  defend- 
.xatB." 

Of  Its  own  motion  the  court  gave  the  fol- 
iowing  instruction: 

"(3)  You  are  the  sole  Judges  of  the  weight 
-of  the  evidence  and  the  credibility  of  the 
witnesses,  and  In  determining  the  same  you 
should  consider  the  manner  of  each  witness 
on  the  stand,  his  or  her  Interest  in  the  result 
of  the  case,  and  the  probability  or  improba- 
bility of  his  or  her  statements,  viewed  In  the 
light  of  all  the  other  testimony  in  the  case; 
and,  if  you  believe  that  any  witness  has  will- 
fully sworn  falsely  to  any  material  fact  in 
-the  case,  then  yon  may  disregard  any  part  or 
.all  of  such  witness'  testimony." 

Daniel  Dillon,  for  appellant.  Ohas.  W. 
Bates  and  FInkelnburg,  Nagel  &  Klrby,  for 
xespondents. 

BURGESS,  J.  (after  stating  the  facts). 
Plaintiff  contends  that  the  trial  court  erred 
In  holding  that  the  promise  of  defendants 
was  within  the  statute  of  frauds,  and  In 
granting  defendant  a  new  trial  for  that  rea- 
son. Upon  the  other  hand,  defendants  Insist 
that  the  alleged  contract  Is  within  the  pur- 
pose, intent,  and  language  of  the  statute  of 


frauds;  being  a  contract  of  indemnity  against 

loss  which  might  result  from  tlie  "miscar- 
riage of  another." 

By  section  3418,  Rev.  St  1899,  it  is  pro- 
vided that  "no  action  shall  be  brought  to 
•  •  •  charge  any  person  upon  any  special 
promise  to  answer  for  the  debt,  default  or 
miscarriage  of  another  person  •  *  •  un- 
less the  agreement  upon  which  the  action 
sliall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  In  writing  and  signed 
by  the  party  to  be  charged  therewith,  or 
some  other  person  by  liim  thereto  lawfully 
authorized."  There  is  great  conflict  In  the 
authorities  as  to  whether  a  parol  promise  to 
indemnify  one  who  becomes  surety  for  an- 
other at  the  request  of  the  promisor  is  with- 
in the  provisions  of  a  statute  of  frauds  like 
ours;  some  holding  that  unless  some  liability 
or  duty  of  a  third  person  already  exists  or  Is 
to  be  created,  there  cannot  be  an  agreement 
to  answer  for  the  debt  default  or  miscar- 
riage of  another.  Browne,  on  Statute  of 
Frauds  (5tb  Ed.)  $  157;  1  Brant  on  Surety- 
ship &  Guaranty  (2d  Ed.)  H  5o-4i7.  But 
other  authorities  hold  (and  such  seems  to  be 
the  rule  in  this  state)  that  where  one  person 
Invests  money  at  the  solicitation  of  another, 
and  upon  the  promise  of  the  latter  to  Indem- 
nify him  against  the  consequences,  no  action 
will  lie  upon  such  promise,  unless  it  be  in 
writing,  under  the  statute  of  frauds,  supra; 
and  this,  too,  even  though  there  be  no  legal 
liability  on  the  part  of  the  corporation  in 
whose  capital  stock  the  money  is  invested  to 
refund  the  same  upon  its  insolvency.  Green 
v.  Cresswelt  10  Ad.  &  El.  453,  is  regarded 
as  the  leading  case  upon  this  question;  and 
it  was  there  held  that  If  a  person  become 
bail  for  a  stranger,  In  consideration  of  the 
request  of  another,  and  of  such  person  prom- 
ising him  to  indemnify  him  against  the  con- 
sequences, no  action  will  lie  upon  such  prom- 
ise unless  It  be  in  writing,  because  the  prom- 
ise is  in  the  fourth  section  of  the  Statute  of 
Frauds  (St  29  Car.  2,  c.  3).  Section  3418, 
Rev.  St  1889,  supra,  is  substantially  the 
same  as  the  English  statute  quoted,  and 
there  Is  no  difference  in  principle  in  that 
case  and  the  one  at  bar.  And  while  that 
case  is  not  In  line  with  Thomas  t.  Cook,  8 
B.  &  C.  728,  which  is  followed  in  a  majority 
of  the  states.  It  is  followed  in  Alabama 
(Brown  v.  Adams,  1  Stew.  51,  18  Am.  Dec. 
36;  Godden  v.  Plerson,  42  Ala.  370);  in  B- 
linols  (Brand  v.  Whelan,  18  Bl.  App.  186);  in 
Ohio  (Easter  v.  White,  12  Ohio  St  219;  Kel- 
sey  V.  Hibbs,  13  Ohio  St  340;  Ferrell  v. 
Maxwell,  28  Ohio  St  383.  22  Am.  Rep.  393); 
In  Mississippi  (May  v.  Williams,  61  Miss.  123, 
48  Am.  Hep.  80) ;  in  Missouri  (Blssig  v.  Brit- 
ton,  59  Mo.  204,  21  Am.  Rep.  379);  in  North 
Carolina  (Draughan  v.  Bunting,  31  N.  C.  10); 
In  South  Carolina  (Simpon  v.  Nance,  1  Speer, 
4);  In  Tennessee  (Macey  v.  Childress,  2  Tenn. 
Ch.  438>;  and  in  Pennsylvania  (Nugent  v. 
Wolfe,  111  Pa.  471,  4  Atl.  15,  56  Am.  Rep. 
291).     In  Baker  y.  Morris,  33  Ean.  380,  7 
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Pac.  267,  It  Is  held,  where  the  father,  after 
Ills  minor  son  had  negligently  and  carelessly 
killed  a  mare  belonging  to  another,  for  whleb 
ttie  father  was  not  liable,  that  a  promise  by 
him,  not  in  writing,  to  pay  the  value  of  the 
mare,  did  not  render  him  liable,  because 
witbln  the  statnte  of  frauds. 

In  passing  upon  the  meaning  of  the  words 
"debt,  default,  and  miscarriage,"  In  Wood  on 
Frauds,  i  U4.  it  is  said  "that  they  apply 
(1)  to  guaranties  for  an  existing  debt;  (2) 
guaranties  for  future  debts  or  future  losses 
which  may  be  incurred  by  the  acts  of  a  third 
party;  (3)  to  some  past  or  future  default  in 
duty  by  a  third  party."  It  is  not  contended 
by  defendants  that  a  stockholder,  as  such,  is 
a  creditor  of  the  corporation,  and  there  was 
therefore  no  debt;  nor  is  it  contended  that 
the  corporation  owed  or  would  owe  to  plain- 
tiff, as  a  stockholder,  any  duty,  except  the 
duty  to  use  reasonable  Judgment,  care,  and 
diligence  in  the  conduct  of  the  business,  and 
to  refund  her  share  of  any  surplus  remaining 
upon  Uguidation  after  the  payment  of  debts. 
For  want  of  care,  etc.,  in  the  conduct  of  the 
business,  the  corporation  would  not  be  liable, 
nor  was  there  any  surplus  upon  liquidation; 
hence  there  was  no  default  for  which  Mrs. 
Gansey  could  have  held  the  corporation  in  a 
ciyil  action.  The  word  "miscarriage"  was 
clearly  intended  to  have  a  broader  meaning 
than  either  "debt"  or  "default"  and  should 
be  80  construed  as  to  Include  the  failure  by  a 
third  ixirty  (in  this  case  the  William  A.  Orr 
Shoe  Ck>mpany)  to  succeed  in  the  proposed 
business,  regardless  of  the  fact  whether  Its 
failure  to  do  so  would  entitle  the  plaintiff  to 
an  action  at  law  against  the  company  or  not. 
Tbe  requirement  that  an  actionable  duty 
shall  exist  was  made  first  by  the  court  in 
cases  of  debt,  because,  unless  there  was  a 
debt  owing  by  the  third  party,  that  part  of 
the  statute  clearly  did  not  apply.  The  same 
requirement  was  later  extended  to  "default," 
meaning  "default  In  any  duty,"  and  for  the 
same  reason.  But  the  reason  does  not  exist 
in  the  case  of  miscarriage  (1.  e.,  the  act  of  a 
third  party,  whether  actionable  or  not),  and 
tbe  requirement  should  not  be  made.  In 
otber  words,  if  any  meaning  or  force  at  all 
la  to  be  given  to  the  word  "miscarriage,"  It 
must  mean  something  different  from  or 
broader  than  debt  or  default,  and  this  Is  tbe 
only  distinction  that  can  be  made.  For  a 
time  it  was  contended  that  tbe  statute  did 
not  apply  to  promise  to  indemnify  against 
"future  losses  which  might  be  incurred  by 
tbe  acts  of  a  third  party."  Tbe  courts  are 
still  divided  upon  this  point;  some  following 
Thomas  v.  Cook,  supra,  holding  that  a  prom- 
ise to  indemnify  a  surety  is  not  within  the 
statute;  others  following  Green  v.  Cresswell, 
supra,  to  the  contrary.  The  latter  rule  was 
adopted  by  the  courts  of  this  state,  and  has 
been  consistently  adhered  to.  Thus  in  Btsslg 
V.  Brltton,  59  Mo.  213.  21  Am.  Bep.  379,  It  is 
said:  "In  whatever  aspect  the  case  is  pre- 
sented, we  can  construe  it  In  no  other  light 
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than  that  the  obligation  of  suretyship  enter- 
ed into  by  tbe  plaintiff  was  to  be  a  responsi- 
bility for  the  default  of  other  persons,  to  wit, 
Wisner  and  others,  and  that  therefore  the 
promise  of  Indemnity  made  by  the  defendant 
was  within  tbe  statute  of  frauds,  and,  being 
verbal,  must  be  held  Incapable  of  enforce- 
ment." In  Hurt  V.  Ford,  142  Mo.  283,  44  S. 
W.  228,  41  L.  B.  A.  823,  that  case  was  fol- 
lowed. In  which  It  was  held  that  an  oral 
promise  to  take  up  a  certain  note  when  it 
became  due,  and  save  the  defendants  harm- 
less, was  within  the  statute  of  frauds.  The 
promise  by  defendants  to  plaintiff  was  sim- 
ply an  agreement  to  indemnify  her  against 
the  miscarriage  of  tbe  business  enterprise 
thereafter  to  be  entered  into  by  the  William 
A.  Orr  Shoe  Company,  and  was  clearly  with- 
in the  letter,  spirit,  and  purpose  of  the  stat- 
ute. 

The  case  of  Moorehouse  v.  Crangle,  36  Ohio 
St  130,  38  Am.  Rep.  664,  reUed  upon  by 
plaintiff,  is  not  in  harmony  with  the  views 
herein  expressed;  but  we  must  decline  to 
follow  it  because  of  this  fact  and  especially 
because  not  Ifi  line  with  the  trend  of  the 
decisions  of  this  court 

Notwithstanding  the  promise  sued  upon  Is 
alleged  to  have  been  made  by  the  defendants 
to  plaintiff,  and  she  was  thereby  induced  to 
invest  $7,000  in  the  shoe  company  after  It 
had  been  incorporated,  in  our  opinion  it  is 
clearly  a  collateral  undertaking  to  answer  for 
the  miscarriage  of  another,  and  clearly  with- 
in the  statute  of  frauds.  Our  conclusion  Is 
that  the  court  did  not  err  in  setting  aside  the 
verdict  of  the  jury  and  granting  a  new  trial 
upon  the  ground  herein  Indicated. 

The  Judgment  is  afDrmed.  All  of  this'  Divi- 
sion concur. 


KERSBY  ▼.  O'DAT. 

(Supreme  Court  of  Missouri,   Division  No.   2. 
March  31,  1903.) 

ATTORNHT  — LIEN  FOR  SBRVICBS  —  EMPLOT- 
MBNT  BT  OTHER  ATTORNEY— LIABILITY  OF 
FUND  RECOVERED  —  WITNESSES  —  COMPE- 
TENCY —  TRANSACTIONS  CONCERNING  DE- 
CEDENT'S ESTATE. 

1.  An  attorney  rendering  professional  serv- 
ices in  the  collection  of  an  inheritance  for  a 
minor  has  no  lien  on  the  claim  for  such  serv- 
ices. 

2.  Where  K.  entered  into  a  contract  with  the 
guardian  of  a  minor  to  recover  an  inheritance 
due  the  minor  from  the  estate  of  a  grandparent 
in  France,  and  agreed  to  pay  all  attorneys  em- 
ployed by  him  from  his  share  of  the  proceeds 
of  the  fund  to  be  recovered,  the  claim  of  an 
attorney  so  employed,  for  services  rendered, 
was  not  enforceable  against  the  fund  or  against 
the  minor's  estate,  but  was  a  personal  claim 
against  K. 

3.  Rev.  St  1899,  {  4652,  provides  that  where 
an  executor  or-  administrator  is  a  party,  the 
other  party  shall  not  be  admitted  to  testify  In 
his  own  favor,  unless  the  contract  in  issue  was 
originally  made  with  a  person  who  is  living, 
except  as  to  acts  since  the  probate  of  the  wul 
or  the  appointment  of  the  administrator.  Held, 
that  where  conversations  testified  to,  between 
certain   witnesses  and  a  claimant  against  de- 
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cedent's  estate,  with  reference  to  snch  claim, 
occurred  prior  to  the  probate  of  decedent's  will, 
claimant  was  not  a  competent  witness  with 
reference  thereto. 

Appeal  from  Circuit  Conrt.  Greene  Coun- 
ty; Jas.  T.  Neville,  Judge. 

Action  by  Benjamin  Kersey,  as  executor 
of  the  estate  of  T.  W.  Kersey,  deceased, 
against  John  O'Day,  Jr.,  guardian  and  cura- 
tor of  Marie  Bunel,  In  which  John  W.  Jump 
filed  an  interplea.  From  a  Judgment  dis- 
misBing  the  interplea,  Interpleader  appeals. 
Affirmed. 

On  August  18,  1896,  BenJ.  Kersey,  as  ex- 
ecutor of  Thomas  W.  Kersey,  deceased,  and 
B.  M.  Roper  instituted  suit  In  the  circuit 
court  of  Oreene  county.  Mo.,  against  John 
O'Day,  as  guardian  and  curator  of  Marie 
Bimel,  a  minor,  Marie  Bunel,  S.  H.  Horine, 
and  E.  Y.  McClendon,  to  recover  attorney's 
fees  claimed  to  be  due  them  In  recovering 
an  estate  for  the  minors.  At  the  May  term, 
1898,  of  said  court,  John  W.  Jump,  appel- 
lant herein,  by  leave,  filed  an  Interplea  in 
said  cause.  The  Interplea,  In  brief,  averred 
that  plaintiff  Kersey  was  exteutor  of  Thos. 
W.  Kersey,  and  in  charge  of  his  estate;  tliat 
John  O'Day  was  guardian  and  curator  of 
Marie  Bunel,  and  In  charge  of  her  estate; 
that  one  Dames  Napoleon  Bunel,  the  grand- 
father of  the  minor,  died  Intestate  in  France 
In  1887,  leading  a  large  estate,  valued  at 
about  $500,000,  of  wUcb  the  minor  inherited 
about  $130,000;  that  the  minor  lived  with 
her  mother.  In  Arkansas,  in  ignorance  of  or 
indifference  to  the  estate,  until  In  1889  the 
plaintiff  Roper  advised  her  of  the  matter, 
when  the  mother  employed  Thos.  W.  Kersey 
to  recover  the  estate  of  the  minor,  and  Ker- 
sey and  Roper  agreed  between  themselves 
that  they  would  procure  the  requisite  testi- 
mony and  take  the  necessary  steps  to  recover 
for  the  minor  her  estate;  that  they  caused 
the  probate  court  of  Greene  county.  Mo.,  to 
appoint  S.  H.  Horine  guardian  and  curator 
for  the  minor,  and  he  qualified  as  such; 
that  In  January,  1890,  the  New  Tork  Life 
Insurance  &  Trust  Company  instituted  suit 
in  the  Supreme  Court  of  New  York  against 
all  persons  interested  in  the  Bunel  estate 
to  have  determined  the  question  of  the  le- 
gitimacy of  the  minor  Marie  Bunel,  and  her 
right  to  share  In  the  trust  estate  held  by 
the  plaintiff  In  said  suit  under  a  declaration 
of  trust  executed  by  said  Dames  Napoleon 
Bunel,  and  which  trust  estate  amounted  to 
about  $200,000;  that  said  suit  was  pending 
about  four  years,  during  all  of  which  time 
said  Kersey  and  Roper  devoted  to  it  all  their 
time  and  attention  in  working  up  said  case, 
taking  depositions  and  preparing  the  same 
for  trial,  and  in  so  doing  they  expended 
a  large  sum  of  money;  that  In  said  suit  there 
was  a  decree,  on  November  23,  1893,  from 
which  no  appeal  was  prosecuted,  finding  that 
said  minor  was  the  granddaughter  of  said 
Dames  Napoleon  Bunel.  and  entitled  to  a 
one-fourth  interest  in  his  estate;   that  the 


services  of  said  Roper  and  Kersey  were  ren- 
dered pursuant  to  a.  contract  made  wltb  said 
S.  H.  Horine,  guardian  and  curator  of  the 
said  minor.  This  contract  was  verbal  in 
the  first  place,  but  afterward  was  reduced 
to  writing,  and  was  sanctioned  and  author- 
ized by  an  order  of  the  probate  court  of 
Oreene  county.  Mo.  The  contract  and  order 
of  the  probate  court  are  set  out  In  full  in 
the  Interpleading  petition,  and  from  the  con- 
tract it  appears  that.  In  addition  to  the 
trust  estate  of  said  Dames  Napoleon  Bnnel 
In  the  hands  of  the  New  York  Life  Insur- 
ance &  Trust  Company,  there  was  an  estate 
in  France;  that  said  Kersey  was  to  receive 
one-half  of  all  sums  recovered  by  him  for 
the  minor,  and  was  to  pay  all  attorneys  em- 
ployed by  him  out  of  his  share.  Attex  mak- 
ing these  statements,  the  Interpleader  recites 
that  said  Thomas  W.  Kersey  was  insolvent, 
and  unable  to  pay  the  expense  of  taking 
depositions,  traveling,  or  the  employment  of 
counsel  to  further  prosecute  the  collection 
of  money  due  the  minor  in  France,  and 
about  to  give  up  the  further  prosecution  of 
that  claim,  when  be  entered  into  a  verbal 
contract  with  the  interpleader  "that  he  and 
said  Jump  should  enter  into  a  law  part- 
nership, and  move  from  Springfield,  Mo., 
to  Louisiana,  Mo.,  the  former  home  of  said 
Jump,  that  he  might  grive  bond  as  curator 
and  guardian  of  said  Marie  Bunel."  "By 
the  terms  of  said  verbal  contract,  about  June 
15,  1894,  the  said  John  W.  Jump  was  to 
have  an  interest  In  the  money  the  said  Ker- 
sey collected  for  Marie  Bunel  in  France; 
that  is  to  say,  the  said  Jump  was  to  have 
$10,000  in  the  following  way:  $2,600  cash, 
and  the  use  of  $7,500  for  ten  years  without 
interest"  It  Is  unnecessary  to  set  out  in 
detail  all  the  testimony  introduced  In  the 
trial  upon  appellant's  interplea.  It  Is  suffi- 
cient to  determine  the  disputed  questions 
to  simply  say  that  there  was  testimony  tend- 
ing to  establish  the  contract  alleged  in  the 
Interplea  between  the  interpleader  and 
Thomas  W.  Kersey,  now  deceased,  and  also 
testimony  tending  to  show  that  tbete  was 
no  such  contract.  The  cause  was  submitted 
to  the  court  upon  the  evidence  Introduced, 
and  Its  findings  are  fully  Indicated  by  the 
decree  rendered,  which  is  as  follows:  "Now 
at  this  day  comes  on  to  be  heard  the  above- 
entitled  cause,  and,  all  the  parties  announ- 
cing 'Ready  for  trial,'  the  court,  sitting  as 
a  chancellor,  heard  all  the  evidence  offered 
by  the  respective  parties,  plaintiffs  and  de- 
fendants, and  at  the  close  of  the  main  suit, 
and  before  he  made  his  findings,  he  heard 
all  the  testimony  offered  by  the  Interpleader, 
John  W.  Jump,  as  well  as  the  testimony  of- 
fered by  BenJ.  Kersey,  executor  of  the  last 
will  of  Thomas  W.  Kersey,  deceased.  In  de- 
fense of  the  claim  of  said  interpleader  of 
an  Interest  In  the  fund  collected  by  the  de- 
fendant John  O'Day,  guardian  and  curator 
of  Marie  Bunel  In  the  Frenbh  estate  In 
France,  whereon  the  said  John  W.  Jump. 
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tlie  Interpleader,  claimed  the  smn  of  ten 
Tbonsand  dollars  due  him  as  attorney's  fees, 
and  for  money  paid  out  and  expended  by 
said  Jnmp  In  securing  said  fund  by  Judg- 
ment and  decree  in  France  for  said  Marie 
Bnnel,  defendant  After  hearing  all  the  tes- 
timony in  the  case,  the  court  found,  in  addi- 
tion to  the  former  advances  made  to  the 
plalntlfTs,  R.  M.  Roper  is  entitled  to  four- 
teen thousand  two  hundred  and  fifty  dollars; 
Benjamin  Kersey,  executor  of  the  last  will 
of  Thomas  W.  Kersey,  deceased,  the  sum  of 
twelve  thousand  dollars;  and  the  defend- 
ant E.  Y.  McClendon,  the  sum  of  seven 
hmidred  and  fifty  dollars— twenty-four  thou- 
sand dollars  of  which  is  to  be  drawn  from 
the  New  York  part  of  the  estate  of  said 
Marie  Bnnel,  and  three  thousand  dollars  from 
the  French  estate.  John  O'Day  having  paid 
the  said  Thomas  W.  Kersey,  now  deceased, 
the  som  of  five  hundred  and  seventy  den- 
ials on  bis  services  rendered  in  prosecuting 
the  claim  to  Judgment  in  France,  the  fur- 
ther sum  of  three  thousand  dollars  is  herein 
allowed  him;  making,  in  all,  three  thousand 
seven  hundred  and  seventy  dollars  allowed 
said  Thomas  W.  Kersey  as  an  attorney  for 
prosecuting  said  French  claim,  which  amount 
is  hereby  charged  against  the  fund.  And 
the  court  so  decreed.  The  court  further 
finds  that  John  W.  Jnmp  has  no  Interest  or 
claim  In  the  French  fund  allowed  to  Ben- 
jamin Kersey,  as  claimed  in  said  interplea 
filed  herein.  Wherefore  the  court  dismisses 
said  interplea  filed  herein  by  said  John  W. 
Jump,  and  that  he  is  herein  adjudged  to  pay 
the  cost  of  same."  To  the  rendering  of  said 
decree  the  intopleader  at  the  time  duly  ex- 
cepted. 

Heffeman  &  HefTeman,  for  appellant  B. 
W.  Banister,  for  respondents. 

FOX,  J.  (after  stating  the  facts).  It  wiU 
be  observed  that  the  Interpleader  in  this 
cause  bases  his  cause  of  action  upon  an  al- 
leged verbal  contract  with  Thos.  W.  Kersey 
tot  services  performed  and  money  expended 
In  the  prosecution  of  a  certain  claim  in 
France  of  Marie  Bnnel,  a  minor;  and  this 
Interplea  was  filed,  doubtless,  upon  the  the- 
ory that  this  claim  was  a  lien  upon  the  fund 
■0  recovered  by  said  Kersey  for  said  minor. 
It  will  be  further  noted  that  this  proceeding 
In  behalf  of  the  Interpleader  is  an  effort  to 
have  the  court,  in  an  action  by  the  executor 
of  Thos.  W.  Kersey  to  charge  the  minor's 
estate  with  compensation  for  his  legal  serv- 
ices, adjust  a  claim  that  the  appellant  avers 
exists  in  his  favor  against  the  estate  of  Thos. 
W.  Kersey.  In  effect,  it  is  claimed  by  this 
Interplea  that  the  circuit  court  has  the  right 
and  power  to  charge  a  fund,  the  administra- 
tion of  which  )s  in  the  probate  court  with 
the  payment  of  the  interpleader's  claim,  not 
against  the  minor's  estate,  but  against  the 
estate  of  Thomas  W.  Kersey.  It  must  be 
remembered  that  tbia  claim  is  not  enforceable 


against  the.  estate  of  tbe  minor,  but  Is  based 
upon  a  contract  with  Thomas  W.  Kersey  in 
his  lifetime.  The  contract  of  Kersey,  spread 
upon  the  record  of  the  probate  court,  clearly 
expresses  that  he  was  to  pay  any  additional 
counsel  employed  to  aid  In  the  prosecution  of 
the  minor's  claim  in  France,  and  of  this 
contract  appellant  had  due  notice.  Counsel 
for  appellant  in  their  brief,  do  not  discuss 
this  phase  of  the  case.  They  make  no  refer- 
ence to  the  proposition  as  to  the  power  or 
right  of  the  court  to  entertain  this  Interplea 
in  this  proceeding.  Doubtless  the  theory 
upon  which  the  Interplea  Is  predicated  is 
that  the  claim  of  appellant  as  an  attorney 
in  securing  this  fund  for  the  minor,  is  a  lien 
ni)on  such  fund.  If  we  are  correct  in  as- 
suming that  this  interplea  is  based  upon  the 
contention  that  the  appellant  has  a  lien  upon 
tbe  fund  he  aided  in  securing,  we  will  say 
that  this,  In  our  opinion,  is  a  mistaken  con- 
ception of  the  law  upon  that  subject  In  this 
state.  Judge  Scott  many  years  ago  settled 
this  question.  In  the  case  of  Frlssell  v. 
Halle,  18  Mo.  18,  he  says:  "Attorneys  and 
counselors  at  law  in  Missouri  are  not  to  be 
confounded  with  the  mere  attorney  and  solic- 
itor In  England.  These  last  are  recognized 
officers  of  the  court,  and  are  entitled  to  fees 
for  the  services  performed  by  them,  in  the 
same  manner  as  the  clerks  of  our  courts  of 
record.  Their  fees  are  ascertained  and  fixed 
I^  rules  of  court,  and  are  recognized  in  the 
taxation  of  the  boats  of  a  suit.  Such  being 
their  foundation,  the  law  confers  a  lien  on 
papers  and  on  Judgments  to  secure  their 
payment,  and  will  not  suffer  collusive  com- 
promises between  the  parties  to  a  suit,  made 
with  a  view  to  prevent  their  recovery.  At- 
torneys at  law  to  our  courts  are  allowed  no  - 
fees  which  are  taxed  as  costs.  They  look  to 
contracts  made  with  their  clients  for  remu- 
neration tor  their  services.  If  they  receive 
the  money  of  those  who  employ  them,  they 
may  retain  thehr  fees,  Just  as  any  other  bailee 
may  retain  for  services  rendered  In  the  care 
of  the  subject  of  the  bailment.  Hence  the 
learning  In  the  English  books  in  relation  to 
the  liens  of  attorneys  has  no  application,  or 
an  extremely  limited  one,  under  our  system  of 
laws."  To  the  same  effect  is  the  case  of 
Alexander  v.  Grand  Ave.  Ry.  Go.,  64  Mo. 
App.  73.  The  learned  Judge  very  appropri- 
ately says:  "That  an  attorney  has  no  lien 
for  his  services  on  a  Judgment  obtained  by 
him  was  long  since  determined  in  this  state. 
Frlssell  v.  Halle,  18  Mo.  18;  Roberts  v.  Nel- 
son, 22  Mo.  App.  28.  And  it  could  scarcely 
be  pretended  that  an  attorney,  merely  as 
such,  wo'uld  have  a  lien  on  the  claim  before 
it  became  a  Judgment  in  the  absence  of  a 
statute  conferring  such  a  lien,  as  tbe  attor- 
ney can  have  uo  Hen  on  the  stilt"  The 
claim  of  interpleader  Is  simply  one  against 
the  estate  of  Thos.  W.  Kersey,  based  upon  a 
contract  His  action  upon  this  claim  is  pure- 
ly an  action  at  law,  and  it  cannot,  by  filing 
this  interplea,  asking  the  court  to  distribute 
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a  fund,  be  converted  Into  an  equitable  action. 
Hla  claim  for  legal  serrices  1b  of  no  higher 
order  than  that  of  any  other  creditor  against 
the  estate  of  Kersey.  His  remedy  Is  not 
against  the  estate  of  the  minor.  .  His  claim, 
according  to  the  allegations  In  the  Interplea, 
Is  not  based  upon  any  contract  with  the  mi- 
nor, or  the  guardian  of  the  minor;  hence  he 
must  seek  his  remedy  In  the  usual  way  pur- 
sued by  creditors  against  the  person  or  es- 
tate with  whom  he  contracted.  There  was  no 
error  In  the  action  of  the  trial  court  In  dis- 
missing the  Interplea  filed  in  this  cause. 

The  conclusion  reached  upon  the  main  ques- 
tion, as  herein  expressed,  renders  It  unnec- 
essary to  discuss  the  contention  as  to  the 
exclusion  of  testimony  by  the  court  upon 
the  trial  of  this  cause.  However,  as  counsel 
for  appellant  has  relied  exclusively  In  hla 
brief  upon  this  contention,  will  briefly  con- 
sider the  questions  involved  in  it.  It  is  dis- 
closed by  the  record  that  during  the  progress 
of  the  trial,  upon  the  question  as  to  the  ex- 
istence of  the  contract  alleged  in  the  inter- 
plea, certain  witnesses  testified  as  to  con- 
Tersations  had  with  appellant  which  tended 
to  prove  that  he  had  no  claim  against  T.  W. 
Kersey.  In  rebuttal  of  this  testimony,  coun- 
sel for  appellant  Introduced  the  interpleader, 
for  the  purpose  of  testifying  as  to  the  con- 
versations mentioned  by  the  other  witnesses. 
Upon  the  objection  of  plaintiff,  the  court  ex- 
cluded bis  testimony.  Doubtless  this  objec- 
tion was  sustained  by  reason  of  the  provi- 
sions of  section  4652,  Rev.  St  1899,  which  Is 
identical  with  section  8918,  Rev.  St.  1889, 
which  provides:  "Where  an  executor  or  ad- 
ministrator Is  a  party,  the  other  party  shall 
not  be  admitted  to  testify  in  his  own  favor, 
'  unless,  the  contract  in  issue  was  originally 
made  with  a  person  who  is  living  and  com- 
petent to  testify,  except  as  to  such  acts  and 
contracts  as  have  been  done  or  made  since 
the  probate  of  the  will  or  the  appointment 
of  the  administrator."  The  conversations 
testified  to  by  the  witnesses  for  plaintiff  were 
had  prior  to  the  probate  of  the  will  and  the 
grant  of  letters  testamentary,  except  as  to  a 
conversation  with  Powell  which  occurred  aft- 
er the  estate  of  Kersey  went  Into  the  bands 
of  the  executor.  The  evident  purpose  of  sec- 
tion 4652,  supra,  was  to  place  the  parties  to 
the  action  on  equal  footing  in  the  trial  of 
causes.  If  either  of  the  parties  were  dead, 
then  the  living  party  to  the  action  was  in- 
competent to  testify.  This  statute  has  been 
very  strictly  construed  by  this  court,  and, 
while  there  Is  a  very  strong  line  of  reason- 
ing opposed  to  this  construction.  It  still-  re- 
mains the  settled  law  of  this  state.  The 
statute  which  excludes  the  living  party,  "ex- 
cept as  to  acts  done  or  contracts  made  since 
the  probate  of  the  will  or  the  grant  of  let- 
ters," has  been  applied  to  conversations,  as 
in  this  case,  bad  by  witnesses  with  the  living 
party  priot  to  the  probate  of  the  will.  Speak- 
ing for  myself,  it  is  difficult  to  see  the  rea- 
son of  this  strict  rule.    What  difference  does 


it  make  whether  the  conversation  was  before 
or  after  the  grant  of  letters  of  administra- 
tion? The  dead  man  la  no  party  to  the  con- 
versations. All  the  persons  engaged  in  the 
conversations  ere  living.  Some  of  them  are 
permitted  to  testify  to  the  conversations,  but 
the  living  party  to  the  suit  Is  excluded  be- 
cause the  opposing  party  to  the  suit  is  dead. 
If  be  had  been  living,  and  was  not  present  at 
the  conversation,  be  would  not  be  able  to  say 
anything  about  It.  It  strikes  me,  as  to  these 
conversations,  separate  and  independent  from 
any  transaction  with  the  deceased,  to  permit 
the  living  witnesses  to  give  their  version  of 
the  conversation,  and  then  exclude  the  living 
party  from  giving  his.  Is  directly  In  conflict 
with  the  spirit  of  the  statute,  of  placing  all 
parties  on  an  equal  footing.  The  party  to 
the  suit  must  remain  silent,  and  living  wit- 
nesses can  testify  that  he  made  certain  state- 
ments, and  he  is  not  permitted  even  to  deny 
their  statements.  If  the  deceased  was  pres- 
ent at  the  time  of  these  conversations,  I 
could  see  the  reason  of  the  rula  However, 
this  court  has  settled  that  question.  In  the 
case  of  I^eeper  v.  Taylor,  111  Mo.,  loc.  eit  323. 
19  S.  W.  956,  after  quoting  the  statute  re- 
ferred to,  the  court,  speaking  through  Black. 
J.,  says:  "But  it  seems  he  and  bis  sister 
Mrs.  Patterson  and  some  of  his  brothers  had 
a  meeting  on  the  22d  day  of  March,  1888,  for 
the  purpose  of  settling  their  mother's  estate. 
•  •  •  This  meeting  was  held  a  month, 
or  thereabouts,  before  the  plaintiff  took 
charge  of  the  estate.  At  that  meeting  Mr. 
Patterson  and  some  of  the  other  persons  pres- 
ent insisted  that  defendant  should  account 
for  the  rental  value  of  the  land,  and  they 
testified  on  the  trial  of  this  case  as  to  what 
defendant  then  said  concerning  the  declara- 
tion of  trust  The  claim  now  Is  that  defend- 
ant should  have  been  allowed  to  give  his 
version  of  wha,t  he  said  on  that  occasion. 
The  case  of  Wade  v.  Hnrdy,  75  Mo.  394,  holds 
that  a  defendant,  when  sued  by  an  adminis- 
trator, may  testify  as  to  conversations  attrib- 
uted to  him  by  the  administrator  or  by  third 
persons  after  the  grant  of  letters  of  admin- 
istration. That  case  Is  not  in  point  The 
statute  excludes  the  living  party,  except  as  to 
acts  done  or  contracts  made  since  the  pro- 
bate of  the  win  or  grant  of  the  letters  of 
administration.  Here  the  conversations  were 
had  before  letters  were  granted.  The  stat- 
ute is  plain  enough,  and  should  be  followed." 
In  Curd  v.  Brovim,  148  Mo.,  loc.  clt  95,  49  S. 
W.  993,  the  court  says:  "The  plaintiff  was 
not  a  competent  witness  In  this  case  for  any 
purpose.  The  circuit  court  permitted  bim 
to  testify  on  the  theory  that  he  was  compe- 
tent to  deny  the  statements  attributed  to  him 
by  the  living  witnesses  in  Virginia.  In  this 
respect  the  court  committed  error.  Section 
8018,  Rev.  St  1889,  leaves  him  where  he 
would  have  been  at  common  law— Incompe- 
tent for  any  purpose,  because  the  other  party 
to  the  contract  was  dead."  Citing  cases. 
To  the  same  effect  Is  the  case  of  Teats  t. 
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Flanders,  118  Mo.  660,  21  S.  W.  126;  King 
T.  Jamison,  66  Mo.  424;  Wood  t.  MatthewB, 
73  Mo.,  loc.  dt  482.  If  the  rule  announced 
In  these  cases  are  to  control,  then  there  was 
no  error  committed  by  the  conrt  In  the  ex- 
clusion of  the  Interpleader  as  a  witness  In 
reference  to  the  conversations  with  those  wit- 
nesses prior  to  the  probate  of  the  will. 

Bintertalnlng  the  ylews  as  herein  expressed, 
the  Judgment  of  the  trial  court  will  be  af- 
firmed.   All  concur. 


STATB  ex  reL  MISSISSIPPI  RIVBR  ft  B.  T. 
BY.  T.  DEABINO,  Judge. 

(Supreme  C!onrt  of  Missouri.    March  20,  1903.) 

BAIUflOADS— EMINENT  DOMAIN  —  CROSSINQS- 
COMmSSIONBRS— DETERMINATION— MANNER 
AND  POINT  OP  OROSSINQ— CONCLUSIVENESS 
-JURISDICTION  OP  COURT— MANDAMUS. 

1.  Rev.  St  1899,  {  1035,  provides  that  every 
railroad  shall  have  power  to  cross  any  other 
railroad,  and  that,  if  the  roads  are  not  able  to 
agree  on  the  compensation  for,  or  point  or 
manner  of,  crossing,  the  matter  shall  be  deter- 
mined by  commissioners  appointed  as  provided 
in  section  1268,  and  the  latter  section  provides 
that  the  report  of  the  commissioners  may  be 
reviewed  by  the  court  on  written  exceptions, 
and  that  the  court  shall  "make  such  an  order 
therein  as  right  and  justice  may  require,  and 
may  order  a  new  appraisement  on  good  cause 
shown."  Held,  that  the  determination  of  the 
commissioners  as  to  the  point  and  manner  of 
crossing  is  not  conclusive,  but  is  open  to  re- 
view by  the  court. 

2.  Mandamus  will  lie  to  compel  the  court  to 
hear  evidence  on  exceptions  to  the  commis- 
ijoners'  report  as  to  the  manner  and  point  of 
crossing. 

In  Banc. 

Mandamus  by  the  state,  on  the  relation  of 
the  Mississippi  River  &  Bonne  Terre  Rail- 
way, to  compel  Frank  B.  Dearlng,  as  judge 
of  the  circuit  court  of  Jefferson  county  and 
of  the  Twenty-Fhst  Judicial  Circuit,  to  hear 
evidence  on  exceptions  by  relator  to  the  re- 
port of  commissioners  appointed  in  proceed- 
ings by  the  Southern  Missouri  Railway  Com- 
pany wherein  It  sought  to  condemn  a  right 
of  way  over  relator's  railroad.  Peremptory 
writ  granted. 

This  is  an  original  proceeding  In  this  court 
to  obtain  a  peremptory  writ  of  mandamus 
directing  Judge  Dearlng,  the  judge  of  the 
Twenty-First  Judicial  Circuit  of  this  state, 
to  set  aside  an  order  made  by  him,  as  judge 
of  the  circuit  court  of  Jefferson  conn^,  at 
the  May  term  of  said  court  for  the  year  1002, 
and  on  the  16th  day  of  June,  1902,  strildng 
out  the  exceptions  of  the  relator,  the  Missis- 
sippi River  &  Bonne  Terre  Railway  Com- 
pany, filed  In  certain  condemnation  proceed- 
ings by  the  Southern  Missouri  Railway  Com- 
pany, wherein  said  last-mentioned  company 
sought  and  seeks  to  condemn  a  right  of  way 
and  crossing  over  what  is  known  as  the 
"Crawley  Line"  or  spur  of  the  Bonne  Terre 
Ballway,  and  also  a  crossing  over  its  main 
line;  also  to  condemn  li/io  acres  of  {ground 
on  the  west  side  of  and  adjoining  the  right 


of  way  of  the  Bonne  Terre  Ballway,  which 
it  is  alleged  It  purchased  for  the  purpose  of 
enabling  it  to  replace  a  temporary  bridge  at 
Flat  river. 

These  condemnation  suits  were  commenced 
In  the  circuit  court  of  St  Francois  county  at 
Its  May  term,  1901.  An  answer  was  filed 
putting  In  issue  the  allegations  of  the  peti- 
tions, and  averring  that  the  proposed  cross- 
ings on  the  Crawley  line  and  main  line  were 
near  the  foot  of  steep  grades,  which  were  ap- 
proached by  abrupt  curvatures,  and  tbat,  if 
these  crossings  were  permitted  to  be  made 
at  grade,  it  would  subject  the  employes  of 
both  roads  and  their  passengers  to  constant 
risk  of  Injury. 

The  answer  also  alleged  that  the  bridge  of 
the  Bonne  Terre  Road  over  Flat  river  on  its 
main  line,  near  the  south  end  of  which  the 
Southern  Missouri  Road  proposes  to  cross,  is 
a  temporary  structure  which  it  is  its  purpose 
to  replace  with  a  permanent  bridge  construct- 
ed at  a  different  grade,  which  purpose  will 
be  defeated  by  the  construction  of  the  cross- 
ing as  contemplated  by  the  Southern  Mis- 
souri, and  that  tbe  l^/io  acres  of  land,  all  of 
which  the  Southern  Missouri  eeeka  to  con- 
demn and  occupy,  was  purchased  solely  for 
the  purpose  of  enabling  the  Bonne  Terre 
Road  to  reconstruct  its  bridge  over  Flat 
river,  and  without  such  strip  it  will  be  un- 
able to  carry  out  such  purpose. 

When  the  cause  canae  on  for  hearing  for 
the  appointment  of  commissioners,  the  cir- 
cuit court,  it  would  seem,  declined  to  bear 
any  evidence  at  that  time,  except  tliat  which 
tended  to  prove  that  said  plaintiff  had  made 
an  effort  to  agree  with  said  defendant  there- 
in as  to  tbe  point  and  manner  of  crossing, 
and  as  to  tbe  connections  to  be  made  and 
compensation  to  be  pai^,  holding  that  the 
other  questions  should  be  determined  when 
the  report  of  the  commissioners  had  been 
filed.  Three  commissioners  were  appointed 
to  ascertain  and  determine  in  the  two  cross- 
ing cases  "the  amount  of  compensation  to  be 
paid  the  defendant  railway  company  to  cross 
its  said  railroad  herein  before  described,  and 
also  to  ascertain  tbe  points  and  manner  of 
such  crossing  and  connectionB  with  defend- 
ant's railroad  in  the  petition  therein  prayed 
to  be  appropriated  and  used  as  crossings  as 
aforesaid,"  and,  in  respect  to  the  li/io  acres 
of  ground,  "to  assess  the  damages  which  the 
owner  may  sustain  by  reason  of  the  appro- 
priation of  the  property  sought  in  the  peti- 
tion [therein]  to  be  appropriated  and  con- 
demned." The  commissioners  filed  three  re- 
ports, one  in  each  of  the  original  cases,  in 
which  two  of  the  commissioners  joined,  and 
the  third  commissioner  filed  a  separate  and 
dissenting  report 

As  to  the  crossing  on  the  Crawley  line,  the 
majority  of  the  commissioners  fixed  the  i)oint 
of  crossing  on  tbe  line  of  '':he  survey  located 
and  fixed  by  the  Missouri  Southern  by  its 
profile  map  of  its  rr^nte,  and  adopted  by  1% 
over  the  said  Crawley  line,  at  the  grade  fixed 
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by  said  Missouri  Southern,  and  assessed  the 
damages  at  $500.  As  to  the  crossing  of  the 
main  line,  the  majority  also  fixed  the  point 
of  crossing  of  the  Bonne  Terre  Road  on  the 
line  of  survey  located  and  fixed  by  the  profile 
map  of  its  route  filed  by  the  Missouri  South- 
ern, and  adopted  and  filed  by  It  In  the  clerk's 
office,  and  on  the  grade  fixed  by  its  said  sur- 
vey and  location  as  evidenced  by  Its  profile 
map,  and  on  the  then  grade  of  the  Bonne 
Terre's  main  line,  and  assessed  the  damages 
at  12,500. 

As  to  the  li/io  acres,  the  majority  of  the 
commissioners  also  condemned  said  parcel, 
being  a  strip  50  feet  wide,  by  specific  metes 
and  bounds,  and  containing  l^/io  acres,  and 
assessed  the  damages  at  $100,  the  said  strip 
including  also  switches  and  side  tracks  there- 
on, unless  removed  by  defendant. 

The  third  commissioner  reported  that  the 
commissioners  heard  a  number  of  witnesses 
as  to  the  point  of  crossing,  among  others,  all 
the  railroad  commission's  of  the  state,  and 
two  former  commissioners,  and  other  rail- 
road men  of  experience,  and  locomotive  en- 
gineers, who  testified  tJiat  to  establish  the 
said  crossings  at  grade  would  be  to  hazard 
the  lives  of  the  passengers  and  employes 
traveling  on  both  of  said  lines  of  railway; 
that,  in  his  opinion,  the  great  weight  of  evi- 
dence was  In  favor  of  an  overhead  crossing, 
and  he  therefore  found  in  favor  of  such 
crossings,  and  that  to  make  the  crossings  at 
the  places  designated  In  the  survey  of  the 
Missouri  Southern  would  materially  interfere 
with  the  uses  to  which  the  Bonne  Terre 
Road  was  authorized  to  put  Its  road.  He 
further  reported  that  one  of  the  commission- 
ers, who  was  a  practidng  lawyer,  maintain- 
ed that  neither  under  the  laws  of  the  state 
nor  the  Instructions  of  the  court  were  the 
commissioners  authorized  to  make  other  than 
a  grade  crossing,  and  had  no  authority  to 
change  the  location  fixed  by  the  profile  map 
in  any  respect  whatever. 

Within  the  time  allowed  by  law,  the  Bonne 
Terre  Company  filed  its  exceptions  to  the 
said  several  reports.  The  venue  of  the  cause 
was  changed  In  November,  1901,  to  the  cir- 
cuit court  of  Jefferson  county.  On  January 
18,  1002,  the  Missouri  Southern  filed  its  mo- 
tion to  strike  out  these  exceptions,  and  on 
June  16,  1902,  the  circuit  court  of  Jefferson 
county  sustained  the  motion  to  strike  out  the 
exceptions,  save  and  except  as  to  the  inade- 
quacy of  the  damages  assessed,  and,  upon 
the  suggestion  of  the  Bonne  Terre  Road  that 
it  would  make  application  for  a  writ  of  man- 
damus to  require  said  court  to  hear  said  ex- 
ceptions, postponed  the  hearing  of  the  ques- 
tion of  damages  until  this  court  had  passed 
upon  such  application.  Thereupon  an  appli- 
cation for  this  writ  was  made  at  the  June 
term,  1902,  and  Just  prior  to  the  adjomrn- 
ment  of  this  court,  and  an  alternative  writ 
was  awarded,  to  which  Judge  Dearlng  filed 
bis  return.  The  questions  presented  arise  on 
the  pleadipgs  thus  filed. 


Without  reproducing  the  exceptions  In  full. 
It  is  sufficient  to  state  that  the  issue  raised 
by  them  was  tersely  stated  by  Judge  Dear- 
lng when  he  sustained  the  motion  to  strike 
them  out  He  says:  "The  defendant  com- 
pany filed  its  exceptions  to  the  report  of  the 
commissioners.  It  filed  its  exceptions  to  the 
amount  of  damages  awarded  by  the  commis- 
sioners as  well  as  to  the  point  selected  and 
the  manner  of  crossing."  "The  plaintifT 
company  then  filed  its  motion  to  strike  oat 
all  that  portion  of  the  exceptions  filed  by  the 
defendant  company  which  referred  to  the 
point  and  manner  of  crossing.  It  is  contend- 
ed by  plaintltr  that  there  is  no  appeal  allow- 
ed the  defendant  company  from  the  finding 
or  order  of  the  commissioners  in  regard  to 
the  point  and  the  manner  In  which  the  plain- 
tiff company  shall  cross  the  defendant  com- 
pany's right  of  way  and  its  tracks.  It  la  In- 
sisted by  the  defendant  company  that  the 
right  of  appeal  does  lie  to  the  point  and 
manner  of  crossing,  as  well  as  the  amount 
of  damages  awarded,"  and  he  reached  the 
conclusion,  after  a  consideration  of  the  stat- 
ute law  on  this  subject  In  this  state,  that, 
even  it  he  bad  heard  evidence  and  reached 
the  conclusion  that  the  commissioners  had 
decided  different  from  what  he  would,  there 
was  no  express  or  implied  statute  in  Missouri 
authorizing  him  to  substitute  his  opinion  in 
place  of  theirs,  whereby  he  might  have  fixed 
the  point  and  manner  of  crossing;  in  a  word, 
that  be  was  not  authorised  to  hear  evidence 
tending  to  show  that  the  commissioners  had 
acted  unwisely  in  fixing  the  point  and  man- 
ner of  crossing,  but  that  the  commissioners' 
report  was  final,  and  not  subject  to  review 
by  the  circuit  court 

Huff  ft  Sleeth,  R.  A.  Anthony,  3.  F. 
Green,  and  Martin  L.  Olardy,  for  relator.  P. 
M.  TrlBsal,  Smith  &  Anthony,  and  Byrnes  ft 
Bean,  for  respondent 

GANTT,  J,  (after  stating  the  facts).  The 
very  able  and  learned  counsel  for  the  re- 
spondent have  discussed  many  questions, 
which  are  Involved  in  the  decision  of  this 
case  in  the  circuit,  which  are  not  now  before 
OS.  The  sole  contention  of  the  relator  in 
this  proceeding  Is  that  it  was  the  duty  of  the 
circuit  court  to  hear  evidence  on  the  issue  as 
to  the  dangerous  character  of  the  crossing 
selected  and  the  manner  of  crossing.  Wheth- 
er desired  by  counsel  or  not  it  Is  not  our 
purpose  to  pass  upon  the  merits  of  any  one 
of  the  numerous  exceptions,  nor  to  direct  the 
circuit  court  how  it  shall  decide  any  or  all  of 
them.  The  question  is,  was  the  circuit  court 
right  in  holding  it  had  no  power  to  consider 
such  exceptions,  and  that  the  report  of  the 
commissioners  was  conclusive  alike  on  him 
and  the  defendant  railroad? 

The  statutes  apposite  to  this  discussion  are 
sections  1035  and  1268,  Rev.  St  1899. 

Section  1036,  Rev.  St  1899,  provides: 
"Every  corporation   formed   under   this  act 
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shall  In  addition  to  the  powers  hereinbefore 
conferred,  have  the  power  *  *  *  to 
crosB,  Intersect,  Join  and  unite  Its  railroad 
with  any  other  railroad  before  constructed  at 
any  point  on  Its  route  and  upon  the  grounds 
of  such  oth«:  raUroad  company,  with  the 
neceaaary  turn-outs,  sidings  and  switches  and 
other  conveniencea  in  furtherance  of  the  ob- 
jects of  Its  connections;  and  every  company 
whose  railroad  Is  or  shall  be  hereafter  Inter- 
sected by  any  new  railroad,  shall  unite  with 
the  owners  of  such  new  railroad  In  forming 
snch  Intersections  and  connections  and  grant 
the  facUltleB  aforesaid  and  If  the  two  cor- 
porations can  not  agree  upon  the  compensa- 
tion to  be  made  thereby  or  the  points  and 
manner  of  snch  crossings  and  connections, 
the  same  shall  be  ascertained  and  deter- 
mined by  commissl(»ers  to  be  appointed  by 
the  court  as  is  provided  In  this  chapter  for 
the  condemnation  of  lands  for  railroad  pur- 
poses." 

Section  1268,  which  Is  applicable  to  the 
condemnation  of  lands  for  railroad  and  other 
porposee,  and  which  is  also  a  part  of  said 
chapter  12,  Rev.  St  1899,  provides:  "Upcm 
the  filing  of  snch  report  of  said  commission- 
ers, the  derk  of  the  court  wherein  the  same 
is  filed  shall  duly  notify  the  party  whose  prop- 
erty Is  affected  of  the  filing  thereof  and  the  re- 
port of  said  commissioners  may  be  reviewed 
by  the  court  in  which  the  proceedings  are  had 
on  written  exceptions  filed  by  either  party 
in  the  clerk's  office  within  ten  days  after  the 
service  of  notice  aforesaid,  and  the  court 
sliall  make  such  order  therein  as  right  and 
Justice  may  require,  and  may  order  a  new 
appraisement  upon  good  cause  shown." 
These  two  sections  are  in  pari  materia,  and 
most  be  construed  together,  especially  so  as 
section  1035  requires  the  commissioners  to 
be  appointed  as  provided  by  the  article  In 
which  iKith  are  found. 

Such,  we  think,  moreover,  has  been  the 
construction  placed  upon  section  1035,  and 
this  court.  In  Kansas  City  Sub.  Belt  Ry.  Oo. 
V.  B.  R.  C!o.,  118  Mo.  699,  24  S.  W.  478, 
tacitly,  at  least,  approved  such  a  construc- 
tion. In  the  absence  of  a  provision  maldng 
the  ascertainment  of  the  point  and  manner 
of  crossing  by  the  commissioneis  absolutely 
conclusive,  we  think  that  sound  reason  is 
against  such  a  construction.  As  said  by 
Judge  Bliss,  In  Hannibal  Bridge  Co.  v. 
Scbaubacker,  49  Ma  558:  "To  treat  the  opin- 
ion of  commissioners  sent  out  to  view  and 
assess  the  value  of  property  as  conclusive  is 
to  place  their  finding  higher  even  than  a  ver- 
dict of  a  Jury,  who,  with  their  attention  con- 
fined to  a  single  case,  have  patiently  listened 
to  all  the  evidence  and  allegations  of  the  par- 
tie*.  If  obviously  mistaken,  their  verdict 
may  and  should  be  set  aside  by  the  trial 
conrt,  although  the  law  gives  no  sndi  gen- 
eral supervising  power  as  is  given  by  this 
statute  over  the  action  of  the  commissioners.'' 

In  Kansas  City  Sub.  Belt  Ry.  Co.  v.  B.  R. 
Co,  118   Mo.,   loc.   dt   614,  24  S.  W.   482, 


Burgess,  J.,  discussing  the  contention  of  tlie 
defendant  in  that  case  that  the  court  rared 
in  falling  to  give  the  Jury  specific  instruc- 
tions that  a  material  Interference,  by  the  new 
road  in  crossing  the  elder  road,  with  the  use 
of  its  road  was  not  authorized,  and  that  they 
should  provide  for  a  crossing  that  would  not 
work  such  a  result,  said:  "This  question  has 
already  been  virtually  disposed  of,  but,  even 
if  It  had  not  been,  we  are  of  the  opinion  that 
the  commissioners  were  the  sole  Judges  of 
this  matter,  and,  as  the  order  appointing 
them  recites  that  they  'are  appointed  com- 
missioners to  fix  and  determine  the  points 
and  manner  of  crossing  and  connections 
sought  to  be  made  by  the  petitioner  with  and 
over  defendant's  traclu  and  right  of  way,  to 
hear  evidence,'  etc.,  no  further  instructions 
were  necessary."  Standing  alone,  this  an- 
nouncement sustains  the  position  of  the  learn- 
ed circuit  court  that  he  was  not  authorized 
to  Interfere  with  the  determination  of  the 
commission  In  fixing  the  point  and  manner 
of  crossing,  and  that  no  amount  of  evidence 
would  avail  to  change  their  findings.  But 
this  court  did  not  stop  with  the  above  state- 
ment, but  Judge  Burgess,  continuing,  says: 
"Moreover,  the  record  discloses  the  fact  that 
defendants  were  heard  on  this  matter  both 
by  the  commissioners  and  by  the  court,  on 
their  motion  to  set  aside  the  report  of  the 
commissioners,  which  was  subject  to  review 
and  approval  or  to  be  set  aside  by  the  court 
as  it  felt  authorized  to  do."  Similar  expres- 
sions are  found  throughout  the  opinion,  clear- 
ly indicating  that  the  rqjtort  as  to  the  point 
and  manner  of  crossing  was  subject  to  the 
approval  or  disapproval  of  the  court,  and 
that  only  as  to  damages  by  way  of  compen- 
sation was  the  defendant  entitled  to  a  Jury 
as  a  matter  of  course.  The  case  of  Ry.  Go. 
V.  Ry.  Co.,  110  Mo.  610,  19  S.  W.  826,  In  no 
manner  militates  against  the  proitosltion  that 
the  court  has  the  power,  on  written  excep- 
tions, to  review  the  report  of  the  commission- 
ers. Judge  Black  expressly  gives,  as  one 
reason  why  the  award  of  the  commissioners 
In  that  case  should  be  enforced  by  a  bill  In 
equity,  that  the  defendant  company  "got  an 
award  to  which  it  made  no  objection  what- 
ever, and  then  took  possession  under  the 
terms  thereof."  Why  allude  to  its  failure  to 
object.  If  the  report  of  the  commission  was 
absolutely  conclusive,  and  Its  objections 
would  not  have  been  considered? 

The  question  is,  at  last,  does  the  circuit 
court  in  a  condemnation  proceeding  under 
our  statutes  act  in  its  Judicial  capacity,  or  is 
he  a  mere  commissioner  to  appoint  commis- 
sioners, and  limited  in  his  power  merely  to 
the  specific  act  of  making  the  appointment, 
with  no  revisory  power  whatever?  We  an- 
swer in  the  language  of  Judge  Napton.  in 
Railroad  v.  Lackland,  26  Ma,  loc.  dt  627: 
"In  the  main,  the  general  scope  of  the  sec- 
tion [act]  looks  to  the  action  of  the  court  in 
its  Judicial  capadty,  and  gives  the  court 
authority  not  only  to  pronounce  a  Judgment 
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which  will  pass  a  title  to  the  land  to  the 
company  and  a  right  to  the  damages  to  the 
landowner,  bnt  to  make  all  orders  and  take 
any  steps'  which  In  the  opinion  of  the  court 
win  best  promote  the  ends  of  Justice." 
While  the  language  of  the  statute  Is  some- 
what different  now,  the  words  "as  right  and 
Justice  may  require"  are  synonymous  with 
those  found  in  the  statute  when  the  Lack- 
land Case  was  decided.  And  In  that  case, 
as  In  the  subsequent  cases,  It  was  ruled  that, 
although  no  provision  was  made  In  express 
words  for  an  appeal,  an  appeal  was  within 
the  intention  of  the  Legislature,  "because  It 
may  be  safely  said  that  It  Is  at  least  doubt- 
ful whether  that  Jurisdiction  could  be  en- 
tirely cut  off  If  the  Legislature  had  so  in- 
tended." .  And  he  significantly  inquires: 
"Could  the  Legislature  provide  an  Illusory 
compensation  for  private  property  taken  for 
public  use,  totally  at  variance  with  the  true 
spirit  of  the  Constitution,  and,  by  placing  its 
enforcement  under  the  control  of  a  selected 
tribunal  and  declaring  the  decisions  of  that 
tribunal  final,  thus  place  the  subject  beyond 
the  reach  of  the  courts?" 

Unless  section  1268  is  to  be  disregarded 
In  a  crossing  case,  then  the  relator  was  and 
Is  entitied  to  be  heard  on  its  exceptions,  and, 
while  the  return  asserts  that  there  was  a 
hearing  and  a  decision  adverse  to  relator, 
we  cannot  sbnt  our  eyes  to  the  statement  in 
the  return  reiterating  the  ruling  made  when 
the  exceptions  were  overruled,  in  substance, 
that  the  finding  or  order  of  the  commis- 
sioners fixing  the  point  and  manner  of  cross- 
ing could  not  be  reviewed  by  the  court,  and 
any  subsequent  proceedings  with  regard  to 
the  commission  would  not  refer  to  the  point 
and  manner  of  crossing,  for  the  reason  that, 
if  another  Jury  should  determine  otherwise, 
there  would  be  interminable  litigation.  We 
think  it  is  obvious  the  court  did  not  decide 
this  point  in  any  technical  view  of  the  form 
of  the  exceptions,  but  on  the  substantial 
ground  that  it  had  no  authority  to  review  the 
finding  of  the  commissioners. 

While  our  law  gives  one  railroad  the  right 
to  cross  and  Intersect  another,  it  is  appar- 
ent that  It  did  not  give  it  an  arbitrary  pow- 
er to  do  so.  That  right  is  to  be  exercised 
In  subordination  to  the  Judgment  of  com- 
missioners appointed  by  the  court  to  fix  the 
point  and  manner  of  crossing.  That  com- 
mission, however,  is  Itself  subject  to  the  su- 
pervising control  of  the  court  which  appoint- 
ed it.  It  would  be  contrary  to  the  spirit 
and  the  whole  trend  of  our  statutory  and 
common  law  to  bold  that  vested  property 
rights  of  any  citizen  or  corporation  could  be 
transferred  or  extinguished  by  the  decision 
of  an  extrajudicial  body,  and  no  opportunity 
afforded  him  or  it  to  be  heard  in  a  court  of 
Justice.  So  far,  no  such  constmction  has 
been  given  to  our  condemnation  laws,  and 
it  will  not  do  to  say  that  the  defendant  In 
this  case  has  no  property  right  which  permits 
It  to  appeal  to  the  courts  to  protect.     The 


Legislature  has  not  so  regarded  Ita  rights. 
The  law  requires,  as  a  precedent  for  main- 
taining the  proceedings  to  obtain  snch  cross- 
ing, that  the  new  road  shall  first  endeavor 
to  agree  with  the  old  road  as  to  the  point 
and  manner  of  crossing,  and  it  has  been  held 
that  such  a  commission  may  impose  oa  the 
new  road  the  duty  and  cost  of  the  support 
of  such  a  crossing.  But  the  defendant  is 
not  alone  concerned  in  such  crossings.  The 
state  has  a  vital  interest  in  the  safety  of  the 
employes  of  both  roads  and  the  traveling 
public,  and  it  is  not  the  purpose  of  this  stat- 
ute to  permit  the  new  road  to  so  cross  the 
old  one  as  to  destroy  the  uses  to  which  the 
old  road  has  already  been  devoted. 

Judge  Elliott,  In  his  excellent  work  on 
Baibioads.  vol.  3,  {(  1122  and  112B,  wisely 
says:  "The  tendency  of  modem  legislation 
and  Judicial  author!^  Is  to  discourage  the 
construction  of  grade  crossings  of  railways 
whenever  It  is  possible  to  avoid  same. 
Crossings  at  grrade  are  not  only  a  source  of 
inconvenience  and  delay  to  companies  operat- 
ing trains  over  the  crossings,  but  also  a 
source  of  danger  on  account  of  collision  be- 
tween trains  and  consequent  injuries  to  em- 
ployes and  passengers.  Whenever  it  is  prac- 
ticable to  avoid  a  crossing  at  grade,  equity 
may  Interfere  to  prevent  such  crossing." 
Elliott  on  Raihwads,  vol.  3,  f  1122.  "Where 
one  railroad  company  seeks  to  condemn,  and 
construct  a  crossing  over,  the  right  of  way 
and  tracks  of  another,  at  a  place  and  In  a 
manner  not  authorized  by  law,  resort  may 
be  had  to  equity  for  relief.  If  a  company 
seeks  a  crossing  at  an  improper  place,  or 
seeks  an  unnecessary  crossing,  or  attempts 
to  erect  one  in  such  manner  as  to  materially 
interfere  with  the  franchises  of  the  company 
whose  line  is  crossed,  or  in  excess  of  lawful 
authority,  a  remedy  by  injunction  is  appro- 
priate."   3  Elliott  on  Railroads,  S  1125. 

The  statute  intends  the  crossing  shall  be 
made  with  the  minimum  risk  of  hazard  to 
life  and  property,  and  the  smallest  injury  to 
the  railroad  which  has  already  acquired  its 
right  of  way. 

The  Supreme  Court  of  Washington,  In  the 
case  of  K.  R.  t.  State  et  al.,  34  Pac.  558, 
says:  "We  cannot  see  how  it  is  possible, 
looking  solely  to  the  words  of  the  statute,  to 
hold  that  all  it  refers  to  Is  the  matter  of 
compensation.  It  Is  very  evident  that  the 
Legislature  did  not  mean  to  invest  the  youn- 
ger company  with  the  power  to  cross  at  any 
point  and  in  any  mode  it  might  elect,  but, 
on  the  contrary,  to  prevent  the  arbitrary 
exercise  of  the  right  to  cross  the  older  line. 
If  the  three  things,  compensation,  points  and 
manner  of  crossing,  cannot  be  settied  by 
negotiations,  they  must  be  brought  before  the 
proper  tribunal  for  adjudication."  The 
court  dtes  many  cases  in  support  of  its 
views.  In  St.  Louis  &  Florissant  R.  R.  Co. 
▼.  Almeroth,  62  Mo.  343,  the  circuit  court 
declined  to  hear  evidence  on  exceptions  as  to 
values  and  damages,  and^thls  court  beld 
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tten,  as  It  haa  In  xnmierons  cases  held,  It 
was  the  duty  of  the  circuit  court  to  review 
the  commlsBlonerB*  report  as  to  all  questions 
npon  which  defendant  is  entitled  to  a  hear- 
ing. Transfer  Co.  v.  Ry.  Co.,  100  Mo.  418, 
18  8.  W.  710;  Hannibal  Bridge  Oo.  ▼.  Schau- 
backer,  49  Mo.  56S;  St  Louis  v.  Buss,  169 
Mo.  9.  69  8.  W.  869;  8t  Louis  T.  Lanlgan, 
97  Mo.  176.  10  S.  W.  475. 

Aa  said  In  St  Louis  &  Florissant  R.  R.  Co. 
r.  Almeroth,  it  is  sufficient  at  this  time  to 
hold,  as  we  do,  that  the  circuit  court  erred 
in  declining  to  consider  the  exceptions  and 
evidence  In  support  thereof.  If  the  court 
considered  the  evidence  offered  before  the 
commission  Inadmissible,  It  could  have  af- 
forded defendant  a  reasonable  time  to  offer 
its  witnesses  in  person.  If  the  defendant 
cannot  be  beard  on  its  exceptions,  It  is  de- 
nied any  bearing  at  all. 

2.  Tbat  mandamus  Is  the  proper  proceed- 
ing In  the  drcnmstances  of  this  case  we 
have  no  doubt  whatever.  This  conrt,  by 
express  ccoistitutlonal  provision.  Is  granted 
superintending  control  over  all  Inferior  courts, 
witta  power  to  issue  writs  of  mandamus  and 
other  remedial  writs.  In  this  case  we  are 
not  asked  to  direct  the  circuit  Judge  to  sus- 
tain these  exceptions,  or  any  one  of  them, 
but  to  require  him  to  hear  evidence  on  the 
exceptions  of  relator,  and  to  set  aside  bis 
order  overruling  them;  in  a  word,  to  exer- 
cise a  jurisdiction  which  the  statutes  have 
imposed  upon  him,  and  wliich  he  has,  as  we 
think,  erroneously  declined  to  exercise.  In 
so  doing,  we  think  it  will  be  competent  for 
him  to  approve  the  finding  of  the  commis- 
sioners, or  set  aside  their  report  if  he  finds 
they  have  misapprehended  their  duty  as  In- 
terpreted by  us,  or  he  may  modify  and 
change  their  report  by  directing  such  cross- 
ing to  be  overhead  or  underneath  the  de- 
fendant's road,  if  upon  the  proofs  before 
him,  or  that  may  be  presented  to  him,  be 
shall  find  that  the  proposed  grade  crossing 
will  be  more  hazardous  to  the  lives  of  the 
employes  and  passengers  on  said  roads,  or, 
if  deemed  more  satisfactory  to  him,  he  may 
appoint  a  new  commisslcm  and  fully  Instruct 
them  as  to  their  duties  and  powers  as  to 
fixing  the  point  and  manner  of  crossing, 
whether  on  grade,  overhead,  or  underneath 
defendant's  tracks,  or  at  a  difTeient  point,  if 
thereby  the  extra  hazards  are  diminished  or 
avoided.  The  principles  npcm  which  man- 
damus Ues  at  this  stage  of  the  proceedings 
have  been  so  recently  reviewed  by  this  court 
in  State  ex  tel.  Chicago,  Rock  Island  &  Pa- 
cific Railroad  v.  Smith,  72  S.  W.  682,  and 
the  State  ex  tel.  City  of  Stanberry  v.  Same, 
78  8.  W.  184,  tbat  we  deem  it  nnnecessary  to 
dwdl  farther  <»  tbat  point  than  to  cite  the 
additional  cases  of  State  ex  rel.  Adamson 
T.  Lafayette  Co.  Ct,  41  Mo.  225;  Dunklin 
Co.  V.  District  Ot,  28  Mo.  464;  State  ex  rel. 
T.  Klein,  140  Mo.  602,  41  S.  W.  895;  State 
(X  rel.  V.  Smith,  152  Mo.  444,  64  S.  W.  218; 
State  ex  reL  Bayha  v.  Philips,  97  Mo.  385, 


10  S.  W.  856,  8  L.  R.  A.  476;  State  ex  rel. 
▼.  Cape  Girardeau  Ct  of  Com.  Pleas,  78 
Mo.  560;  Spelling  on  Ebctraordinary  Rem- 
edies, {  1369;  High  on  Extraordinary  Rem- 
edies (3d  Ed.)  {  161. 

It  follows  that  a  peremptory  writ  will  be 
directed  to  Judge  Dearlng  to  proceed  in  ac- 
cordance with  the  views  herein  indicated. 
All  concur,  except  FOX,  J.,  who,  having 
presided  on  circuit,  takes  no  part  in  the  de- 
cision. 


STATB  ex  rel.  JONB8  et  aL  v.  COOK, 

Secretary  of  State. 

(Sapreme  Conrt  of  MisBonrl.    March  20,  1903.) 

PRIVATB  BANKS— STATtJTORT  RBQUIEHMBNT8 
•  —PAID-UP  CAPITAL-AMOUNT— CITY  BANKS— 

8B0RBTARY  OF  STATB'B  CBRTIFIOATB-ICIN- 

ISTKRIAL  DUTY— MANDAMUS. 

1.  Rev.  St.  1899,  i  1299,  provides  that  no 
persons  shall  engage  in  the  business  of  private 
bankers  "without  a  paid-up  capital  of  not  less 
than  $5000."  Section  1278  provides  that  in- 
cor^rated  companies  shall  not  engage  in  the 
business  of  banking  in  cities  with  a  population 
of  150,000  or  more  with  a  less  paid-up  capital 
than  $100,000,  and  section  1301  provides  that 
all  provisions  of  the  article,  so  far  as  the  same 
are  applicable,  apply  to  private  bankers.  Held, 
that  individuals  desiring  to  engage  in  the  busi- 
ness of  private  banking  in  a  city  of  over  150,- 
000  Inhaoitants  are  not  required  to  have  a  paid- 
up  capital  of  over  $6,000.  . 

2.  Rev.  St.  1899,  {  1299,  declares  that  no 
person  shall  engage  in  the  business  of  private 
banking  withont  a  paid-up  capital  of  a  certain 
sum,  and  section  1277  enacta  that  the  Secre- 
tary of  the  State  shall,  before  the  banker  does 
business,  make  an  examination  to  ascertain 
whether  the  capital  has  been  paid,  and,  if  he 
shall  find  that  the  law  has  been  complied  with, 
he  shall  grant  a  certificate  to  him  showing  that 
the  banker  is  authorized  to  transact  business. 
Beld,  that  where  the  proper  amount  of  capital 
stock  has  been  paid  np,  it  is  the  duty  of  the 
Secretary  of  State  to  grant  a  certificate,  not- 
withstanding the  fact  that  the  business  Is  to 
be  conducted  in  a  department  store  conducted 
by  the  banker. 

3.  The  duty  of  the  Secretary  of  State  in  the 

firemises  being  purely  ministerial,  mandamus 
ies  to  compel  the  Sedetary  to  issue  the  certifi- 
cate. 

In  Bana  Mandamus  by  the  state,  on  the 
relation  of  Lawrence  M.  Jones  and  another, 
to  compel  Sam  B.  Cook,  as  Secretary  of 
State,  to  grant  to  relators  authority  to  car- 
ry on  the  business  of  private  banking  in 
Kansas  City.  Alternative  writ  made  per- 
emptory. 

Proceeding  by  mandamus,  on  tbe  relation 
of  Lawrence  M.  and  J.  Logan  Jones,  to  com- 
pel the  Secretary  of  State  to  grant  to  them 
the  state's  authorization  to  carry  on,  as  part- 
ners, the  business  of  private  banking  In 
Kansas  City. 

The  petition  of  relators,  on  which  the  al- 
ternative writ  herein  was  issued,  states  a 
compliance  on  their  part  with  all  the  require- 
ments provided  in  section  1299,  Rev.  St  1899; 
its  request  upon  the  Secretary  of  State  that 

f  t.  8««  Mandamus,  voL  U,  Cent  Dig.  |  181. 
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be  make  or  canee  to  be  made  an  examina- 
tion to  ascertain  If  Bald  provision  of  tbe 
law  bad  been  complied  wltb  on  tbe  part  of  re- 
lators, and.  If  complied  witb,  tbat  be  iasne 
to  tbem  the  state's  autborlzation  to  engage 
in  said  business  of  private  banking;  and  tbe 
refusal  of  tbe  Secretary  so  to  do. 

To  tbe  alternative  writ  isaned  In  obedience 
to  tbe  prayer  of  relators'  petition,  respondent 
filed  tbe  following  return: 

"Now  comes  tbe  respondent,  Sam  B.  Cook, 
and,  for  a  return  to  tbe  alternative  writ  of 
mandamus  bereln,  admits  tbat  be  is  tbe  Sec- 
retary of  State  of  tbe  state  of  Missouri, 
and  tbat  be  was  Secretary  at  and  during 
all  tbe  time  mentioned  in  complainants'  pe- 
tition; admits  tbat  as  sacb  Secretary  it  is 
bis  duty,  wben  an  individual  banker  bas  filed 
in  bis  ofilce  tbe  requisite  certificate  to  com-, 
mence  business  under  tbe  laws  of  tbis  state 
as  a  private  banker,  to  examine,  or  cause 
an  examination  to  be  made,  as  to  tbe  amount 
of  capital  actually  paid  up,  tbe  manner  of 
transacting  business,  and  to  ascertain  wbetb- 
er  or  not  all  tbe  laws  of  tbe  state  bave  been 
complied  wltb  In  reference  to  tbe  organiza- 
tion of  private  banks,  and,  wben  it  is  found 
upon  sucb  examination  tbat  the  provisions 
ot  tbe  law  bave  been  complied  witb  by  tbe 
Individual  or  Individuals  desiring  to  be  au- 
thorized to  transact  private  banking  busi- 
ness, to  grant  tbem  a  certificate  to  tbat  ef- 
fect 

"Bespondent  further  says  tbat  tbe  certifi- 
cate filed  by  complainants  in  his  office, 
and  referred  to  In  tbe  petition  herein,  pro- 
vides tbat  the  business  to  be  conducted  by 
said  complainants  as  private  bankers  shall 
be  at  Kansas  City;  tbat  said  Kansas  City 
is  a  municipal  corporation  containing  more 
than  one  hundred  and  fifty  thousand  inhab- 
itants, and  tbat  under  tbe  laws  of  this  state 
no  person  or  persons  can  be  authorized  to 
transact  business  as  private  bankers  unless 
capital  be  first  paid  in  to  tbe  amount  of  one 
bimdred  thousand  dollars;  that  complainants 
in  their  said  certiQcate  certify  and  acknowl- 
edge to  tbe  payment  of  only  ten  thousand 
dollars,  and  tbat  by  reason  of  said  fact  said 
certificate  as  filed  in  tbe  office  of  this  re- 
spondent Is  insufficient  to  warrant  said  re- 
spondent in  issuing  a  certificate  to  said  com- 
plainants to  do  tbe  business  of  private  bank- 
ers in  said  city. 

"Respondent  denies  tbat  complainants 
bare  complied  witb  all  tbe  provisions  of  tbe 
laws  of  tbe  state  of  Missouri  required  for 
the  purpose  of  organizing  a  private  bank; 
denies  that,  as  Secretary  of  State  for  tbe 
state  of  Missouri,  be  refuses  to  grant  to 
relators  a  certificate  setting  forth  the  fact 
tbat  they  liave  complied  with  the  law  In  the 
case  of  Individual  bankers  made  and  provid- 
ed, but  avers  that  he  is  now,  and  has  been 
at  all  times,  willing  to  Issue  said  certificate, 
when  a  proper  statement  as  to  tbe  capital 
Invested  and  evidence  of  character  of  busi- 


ness and  place  of  business  bas  been  properly 
acknowledged  and  filed  in  bis  office  by  com- 
plainants. 

"Bespondent  further  avers  that,  until  said 
complainants  have  certified  to  him  tbat  they 
bave  paid  up  one  hundred  thousand  dollars 
of  capital  to  be  invested  and  used  in  the 
transaction  of  the  sole  business  of  private 
bankers,  be  is  not  and  cannot  be  required 
to  examine  into  tbe  condition  of  sucb  pay- 
ment, tbe  manner  of  transacting  business,  or 
to  Issue  a  certificate  to  said  complainants 
antborizing  tbem  to  transact  tbe  business 
of  private  bankers  at  Kansas  City,  said 
city  having  a  population  of  more  than  one 
hundred  and  fifty  thousand. 

"Bespondent  further  states  tbat  It  is  tbe 
object  and  purpose  of  tbe  complainants  to 
locate  and  conduct  their  business  as  private 
bankers  in  tbe  same  building,  and  on  tbe 
third  fioor  thereof,  occupied  by  tbem  now 
as  a  department  store  in  said  Kansas  City, 
Missouri,  and  tbat  said  bank,  wben  so  or- 
ganised and  run,  is  to  be  conducted  in  con- 
junction with  their  said  department  store, 
said  complainants  being  engaged  in  owning 
and  conducting  a  general  department  store 
business  at  said  city,  and  respondent  says 
tbat  said  complainants  bave  no  right  or 
leave  under  tbe  laws  of  this  state  to  operate 
or  transact  tbe  business  of  private  bankers 
in  connection  and  conjunction  wltb  tbe  busi- 
ness and  affairs  of  their  department  store 
at  said  city,  and  that  they  bave  no  statu- 
tory or  other  legal  right  to  transact  tbe  busi- 
ness of  private  bankers  in  the  building  and 
on  tbe  same  fioor  of  tbe  building  occupied 
In  part  by  tbem  in  their  department  store 
business.  Bespondent  avers  tbat  tbe  laws 
of  tbe  state  of  Missouri  require  banking 
business  to  be  conducted  in  its  own  banking 
bouse,  separate  and  apart  from  any  other 
business. 

"Bespondent,  further  answering,  says  that 

heretofore,  to  wit,  on  tbe day  of , 

1902,  after  full  presentation  of  tbe  matter 
and  all  facts  in  connection  tberewitli,  to- 
gether witb  tbe  certificate  showing  tbat  ten 
thousand  dollars  of  capital  bas  been  paid 
hi,  filed  in  his  office,  be,  upon  due  considera- 
tion of  tbe  same,  found  and  determined  tbat 
said  complainants  bad  not  properly  quali- 
fied themselves  under  tbe  laws  of  tbe  state 
of  Missouri  to  engage  in  tbe  business  of 
private  bankers,  and  having  not  so  properly 
qualified,  and  not  having  filed  a  proper  cer- 
tificate showing  that  one  hundred  thousand 
dollars  bad  been  paid  up,  to  be  used  in  tbe 
transaction  of  tbe  business  of  themselves 
as  private  bankers,  be,  tbe  respondent,  re- 
fused to  issue  a  certificate,  under  tbe  seal 
of  his  office,  granting  to  said  complainants 
authority  to  transact  tbe  business  of  private 
bankers  at  Kansas  City,  MissourL 

"Wherefore  respondent  says  tbat  he  bas 
fully,  fairly,  and  officially  passed  upon  and 
exercised  bis  Judgment  as  to  tbe  right  of 
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Tomplalnaiits  to  engage  In  said  business  in 
said  city  upon  the  certificate  filed  by  tbem 
In  tbe  ofilce  of  this  respondent  as  mentioned 
In  complainants'  petition;  wherefore,  and 
upon  consideration  of  the  foregoing,  this 
reqmndent  asks  to  go  hence  with  his  costs." 

To  this  return  relators  replied: 

"Now  come  the  relators,  and,  for  their  re- 
ply to  the  return  filed  by  the  respondent 
to  the  alternative  writ  of  mandamus  herein, 
admit  that  the  certified  copy  of  the  relators' 
statement  set  forth  that  the  place  at  which 
relators'  business  as  private  bankers  Is  to  be 
carried  on  Is  Kansas  City,  Missouri,  and  ad- 
mit that  said  Kansas  City  is  a  municipal 
corporation  containing  more  than  one  hun- 
dred and  flf^  thousand  Inhabitants. 

"Said  relators,  for  their  further  reply,  state 
tliat  Jones  Dry  Goods  Company  Is  a  business 
corporation  duly  organized  imder  and  by  Tir- 
tne  of  the  laws  of  the  state  of  Missouri, 
and  tlmt  as  such  it  is  conducting  a  general 
merchandise  business,  or  what  is  generally 
known  as  a  'department  store,'  In  said  Kan- 
sas City,  Missouri;  that  the  relators  are 
large  Btockholders  and  officers  of  said  cor- 
poration, and  said  relators  admit  that  they 
have  rented  a  room  on  the  third  floor  of  one 
of  tbe  buildings  occupied  by  said  Jones  Dry 
Goods  Company  as  a  department  store;  that 
said  relators  propose  to  do  a  private  bank- 
ing business  in  tbe  room  so  rented,  and  that 
one  of  the  entrances  to  said  banking  room 
will  be  opened  Into  one  of  the  store  rooms 
of  said  Jones  Dry  Goods  Company,  but  re- 
lators deny  that  said  banking  business  Is  to 
be  conducted  in  conjunction  with  said  de- 
partment store,  but  say  that  said  banking 
business  is  to  be  conducted  separate  and  dis- 
tinct in  every  particular  from  the  business 
of  said  Jones  Dry  Goods  Company;  tliat  said 
relators  will  own  their  own  banking  house, 
the  fixtures  therein,  and  it  is  not  the  object 
or  purpose  of  said  relators  to  receive  de- 
posits or  pay  checks  except  ovor  their  own 
counter  and  in  their  own  banking  house. 

*'Said  relators  further  deny  the  statement 
In  respondent's  return  that  he  is  now,  and 
has  been  at  all  times,  willing  to  Issue  said 
certificate  when  a  proper  statement  as  to  the 
capital  Invested  has  been  properly  made,  fil- 
ed, and  acknowledged  as  provided  by  law, 
but  said  relators  say  that  the  respondent  has 
arbitrarily  and  oppressively,  and  without  any 
investigation  as  to  the  amount  of  capital  ac- 
tnally  Invested  by  these  relators  except  as 
shown  by  said  statement,  refused  to  Issue 
tbe  certificate  provided  for  by  section  1277 
of  the  Revised  Statutes  of  Missouri  of  1889, 
solely  for  the  reason  that  the  amount  of  cap- 
ital invested  by  said  relators  is  set  out  as 
ten  thousand  and  no/100  ($10,000.00)  dollars, 
and  has  wrongfully,  arbitrarily,  and  oppress- 
ively assumed  to  exercise  his  Judgment  as  to 
the  right  of  relators  to  engage  In  the  bank- 
ing business,  and  denied  the  right  of  these 
relatois  to  do  a  private  banking  business,  al- 


though said  relators  have  fully  complied  with 
all  of  the  provisions  of  the  statute  in  such 
cases  made  and  provided. 

"Wherefore  said  relators  pray  the  court  to 
award  its  peremptory  writ  of  mandamua  as 
prayed  in  tbe  petition." 

Mcrservey,  Pierce  &  German,  tor  relators. 
The  Attorney  General  and  Sam  B.  Jeffries, 
for  respondent 

ROBINSON,  J.  (after  stating  the  facts). 
Ignoring  the  issues  of  facts  raised  by  the 
pleadlngrs  of  no  consequence  in  the  determina- 
tion of  the  right  of  relators  and  the  duty  of 
the  respondent  in  the  premises  (each  and 
every  one  of  which  issues  of  fact,  it  may  be 
said,  however,  in  passing,  was  found  in  favor 
of  the  contention  of  relators  by  the  com- 
misaioner  appointed  to  take  testimony  and  re- 
port to  the  court  his  findings  thereon),  the 
first  point  of  difference  between  relators  and 
respondent  that  we  are  called  upon  to  con- 
sider is  as  to  the  amount  of  capital  necessary 
to  be  subscribed  and  paid  in  by  an  individual 
or  Individuals  desiring  to  do  business  as  pri- 
vate bankers  in  cities  of  150,000  inhabitants 
or  more  in  this  state  before  a  certificate  of 
authority  should  issue  therefor  by  the  Secre- 
tary of  State  to  the  individual  or  individuals 
subscribing  the  funds.  The  relators  assert 
that  any  one  or  more  persons  In  this  state 
who  subscribe  and  swear  to  the  statement  as 
provided  in  section  1299,  Rev.  St  1899,  and 
pay  up  a  cash  capital  of  $5,(XK)  or  more,  to  be 
used  in  the  business  of  private  banking.  Is 
entitled  to  a  certificate  of  authority  from 
the  Secretary  of  State  to  that  effect,  whether 
the  business  to  be  carried  on  is  in  a  city  of 
150,000  inhabitants  or  more,  or  in  the  smaller 
cities  or  towns  of  the  state;  while,  upon  the 
other  hand,  respondent  contends  that  no  one 
or  more  parties  ran  be  authorized  to  do  busi- 
ness as  private  bankers  In  an  Incorporated 
dty  in  this  state  with  a  population  of  150,000 
or  more  Inhabitants,  unless  he  or  they  have 
paid  up  not  less  than  |100,000,  and  subscrib- 
ed and  sworn  to  the  statement  provided  for 
in  said  section  1299. 

By  section  1298,  art  8,  c.  l6.  Rev.  St  1899, 
private  tiankers  are  declared  to  be  "those 
who  carry  on  the  business  of  banking  by  re- 
ceiving money  on  deposit  with  or  without 
interest  by  buying  and  selling  bills  of  ex- 
change, promissory  notes,  gold  or  silver  coin, 
bullion,  money,  bonds  or  stock  or  other  se- 
curities and  of  loaning  money  without  being 
Incorporated." 

Section  1299  of  said  article  gives  the  re- 
quirements of  those  who  may  engage  In  such 
business,  and  reads  as  follows:  "No  person 
or  company  of  persons  shall  engage  In  the 
business  of  banking  as  private  bankers,  with- 
out a  paid-up  capital  of  not  less  than  five 
thousand  dollars,  nor  until  he  or  they  shall 
have  made  a  statement,  subscribed  and  sworn 
to  as  correct  and  true  before  a  notary  public 
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by  eacb  person  connected  with  such  business, 
as  owner  or  partner,  setting  forth:  First, 
the  names  of  all  persons  interested  in  the 
business  and  the  amount  of  capital  invested; 
and  second,  the  name  in  which  the  business 
is  to  be  conducted,  and  the  place  at  which 
it  is  to  be  carried  on;  which  statement  shall 
be  acknowledged,  recorded  and  filed  in  the 
same  manner  as  provided  In  this  article  for 
the  articles  of  agreement."  Which  means 
nothing  more  or  less  than  that  if  any  person, 
or  company  of  persons,  shall  pay  up  a  cash 
capital  of  not  less  than  $5,000,  to  be  used  in 
the  business  of  banking,  and  shall  make  and 
subscribe  to  the  statement  provided  for  there- 
in, he  or  they  shall  be  entitled  to  the  priv- 
ilege of  doing  a  banking  business  anywhere 
he  or  they  may  desire  in  this  state.  The 
reading  of  this  clear  and  explicit  provision  of 
the  statute,  it  would  seem,  of  Itself  should 
put  at  rest  all  possible  controversy  upon  the 
first  proposition  presented  by  respondent's  re- 
turn. The  minimum  amount  of  cash  capital 
required  of  the  individual  banker  or  com- 
pany la  explicit,  and  the  location  In  the  state, 
where  the  individual  banker  or  company  is 
entitled  to  do  business  with  that  designated 
capital,  is  wholly  unrestricted,  and  must  of 
necessity  include  the  city  of  150,000  inhab- 
itants or  more,  as  it  does  the  smaller  cities 
and  towns  of  the  state. 

But,  says  the  respondent,  since  the  Legis- 
lature, by  the  adoption  of  section  1278  of 
said  article  8  of  chapter  12,  has  declared 
against  the  policy  of  permitting  Incorporated 
companies  to  engage  in  tlie  business  of  bank- 
ing in  cities  with  a  population  of  150,000  or 
more  inhabitants,  with  a  less  paid-up  cash 
capital  than  $100,000,  it  must  equally  be  as 
improper,  unwise,  and  unbusinesslike  to  suf- 
fer a  private  individual  or  company  of  in- 
dividuals to  engage  in  the  same  business 
with  a  less  capital  under  like  circumstances, 
and,  from  this  self -evolved  necessity  of  equal- 
ity in  rights  between  all  character  of  bankers 
in  this  state,  he  contends  that  the  efTect  of 
the  provisions  of  section  1901  of  said  article 
8  aforesaid  Is  to  amend  to  that  extent  or  to 
make  nugatory  the  provisions  of  section  1299 
of  said  article,  and  to  render  all  parties  wish- 
ing to  engage  In  private  banking  in  this 
state,  in  cities  with  150,000  inhabitants  or 
more,  subject  to  the  provision  of  section  1278, 
supra. 

The  language  of  section  1301  is:  "All  the 
provisions  of  this  article  shall,  so  far  as  the 
same  are  applicable,  apply  to  all  private 
bankers  doing  business  in  this  state,  and  any 
private  banker,  who  shall  fail  to  make  and 
fll%  the  statements  required  by  this  article 
of  banks  incorporated  under  the  provisions 
of  this  article  •  •  •  shall  be  deemed 
guilty  of  a  misdemeanor,"  etc.;  while  that 
of  section  1278  is:  "The  cash  capital  of  such 
corporation  shall  in  no  case  be  less  than  ten 
thousand  dollars  nor  more  than  five  thousand 
dollars;  provided,  that  when  such  corporation 
ta  situated  in  a  city  having  a  population  of 


160,000  inhabitants  or  more,  the  cash  capftal 
of  such  corporation  shall  not  be  less  ttian 
$100,000." 

One  section  declares  the  amount  of  cash 
capital  the  Individual  or  copartnership  must 
subscribe  and  pay  up  for  use  in  private  bank- 
ing in  order  to  procure  the  state's  certificate 
of  authority  to  prosecute  the  business  of 
banking  in  the  state;  the  other,  with  no  more 
or  no  less  distinctness,  the  amount  of  cash 
capital  the  Incorporated  banking  company 
must  pay  up  before  it  will  be  entitled  to  the 
state  certificate  of  authority  to  engage  in  the 
same  business.  All  that  we  need  do,  so  far 
as  concerns  the  present  inquiry,  ia  to  say, 
"Thus  the  statute  has  been  written,  and  thus 
It  must  be  obeyed."  With  the  question  of 
the  policy  of  the  statute,  as  with  the  ques- 
tion of  the  propriety  or  impropriety  of  the 
distinction  made  therein  In  favor  of  the  in- 
dividual against  the  Incorporated  banking 
company,  neither  the  court  nor  the  Secretary 
of  State  has  any  concern. 

The  expression  "so  far  as  the  same  is  ap- 
plicable," contained  in  said  section  1301. 
seems  to  have  been  inserted  for  the  very  par- 
pose  of  making  it  clear  that  certain  pro- 
visions of  said  article  8,  and  particularly  the 
provisions  of  section  1278,  should  not  apply 
to  private  bankers,  where  other  express  pro- 
visions have  been  made  in  the  same  arucle 
which  do  apply  directly  to  them.  As  said, 
when  by  section  1299,  supra,  it  was  provided 
that  no  person  or  company  of  persons  shall 
engage  in  the  business  of  private  banking 
without  a  paid-up  capital  of  not  less  than 
$5,000,  it  meant  that,  when  that  amount  of 
capital  was  paid  up  by  the  individual  or  hi- 
dlviduals,  and  was  ready  for  use  in  such 
business,  he'  or  they  subscribing  the  fund 
should  be  entitled  to  pursue  that  calling,  and 
to  that  end  were  entitled  to  the  state's  cer- 
tificate of  authority,  regardless  of  the  Judg- 
ment of  the  Secretary  of  State,  or  any  one 
else,  that  a  larger  sum  was  contemplated 
when  the  business  was  to  be  carried  on  in  a 
city  with  a  population  of  150,000  inhabitants 
or  more,  and  regardless  of  his  Judgment  as 
to  the  propriety  or  impropriety  of  the  pro- 
posed location  of  the  business  on  the  third 
floor  of  a  business  house  in  which  relators 
are  conducting  a  department  store,  or  of  re- 
spondent's opinion  as  to  the  ultimate  purpose 
and  object  of  the  parties  in  organizing  said 
banking  company.  Belators'  right  to  engage 
in  the  business  of  private  banking  in  this 
state  depends  upon  what  the  statute  exacts 
of  them  to  procure  the  state  certificate  of 
authority,  and  not  upon  respondent's  interpre- 
tation of  the  law's  meaning,  or  of  what  he 
might  think  would  be  a  consistent  require- 
ment for  private  bankers  in  dtles  with  150,- 
000  inhabitants  or  more.  Relators'  il^ts 
are  to  be  determined  by  the  law,  and  not  by 
respondent's  construction  of  it  Facts,  'and 
not  respondent's  deductions  from  them,  fix 
relators'  status. 

This  brings  us  to  the  further  contaitlon 
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made  by  respondent  that,  even  though  this 
court  BhoiUd  be  of  the  opinion  that  the  con- 
Btructlon  placed  by  him  upon  the  statute  In 
question,  as  to  the  amonnt  ot  cash  capital 
necessary  to  be  paid  in  by  individuals  or 
companies  wishhig  to  engage  in  the  business 
of  private  banking  in  cities  of.  160,000  In- 
habitants or  more  In  this  state.  Is  incor- 
rect, still  the  court  has  no  right  by  mandamus 
to  review  or  correct  that  error,  or  to  control 
the  Judgment  and  discretion  vested  by  stat- 
ute In  respondent,  as  Secretary  of  State,  in 
the  matter  of  granting  certificates  to  ap- 
plicants wishing  to  engage  in  the  business  of 
private  banking  in  this  state.  The  correct- 
ness or  Incorrectness  of  respondent's  position 
in  this  regard  must  depend  for  its  solution 
upon  our  determination  of  this  further 
proposition,  whether  the  duty  respondent  is 
called  upon  to  exercise  in  the  matter  of  ap- 
plication for  license  to  do  the  business  of 
banking  is  ministerial  or  judicial;  and  to 
that  end  resort  must  again  be  made  to  the 
statute  defining  respondent's  authority  and  re- 
lators' rights  in  the  premises. 

That  mandamus  will  not  lie  to  correct  or 
control  the  judgment  or  discretion  of  an 
executive  officer  of  the  state  In  matters  com- 
mitted to  his  care  in  the  ordinary  discharge 
of  bis  official  duties,  whether  those  duties 
require  the  Interpretation  of  law  or  the  de- 
termination of  facts,  is  a  question  too  well 
settled  in  this  state  to  call  for  discussion  at 
this  time;  as  is  also  the  rule  that  mandamus 
will  lie,  and  Judicial  power  may  be  Invoked, 
to  compel  mere  ministerial  duties  imposed  by 
law  upon  any  or  all  officers  of  the  state  to 
do  a  partlcnlar  act  or  thing  upon  the  exist- 
ence of  certain  facts  or  conditions  shown, 
even  though  in  a  limited  sense  the  officer  is 
required  to  exercise  Judgment  before  acting. 
A  ministerial  act,  as  applied  to  a  public  offi- 
cer, is  defined  to  be  an  act  or  thing  which 
he  is  required  to  perform  by  direction  of  legal 
authority  upon  a  given  "state  of  facts,  inde- 
pendent of  what  he  may  think  of  the  pro- 
priety or  impropriety  of  doing  the  act  in  the 
particular  case.  With  this  definition  in  mind, 
what  appears  the  character  of  the  act  which 
respondent  was  requested  by  relators  to  do, 
and,  the  doing  of  which  respondent  having 
refused,  relators  seek  to  compel  by  manda- 
mus? Referring  again  to  the  provisions  of 
the  statute  above  mentioned,  we  find  that  by 
section  1298  it  is  declared  who  are  private 
bankers,  and  what  they  may  do  without  being 
incorporated  under  the  law  of  this  state. 

By  section  1299  Is  provided  the  requirement 
of  parties  or  companies  who  desire  to  engage 
in  the  business  of  private  banking,  as  fol- 
lows: "No  person  or  company  of  persons 
shall  engage  in  the  business  of  banking  as 
private  bankers,  without  a  paid-up  capital 
of  not  less  than  five  thousand  dollars,  nor 
until  be  or  they  shall  have  made  a  statement, 
sulMcrlbed  and  sworn  to  as  correct  and  true 
before  a  notary  public  by  each  persen  con- 
nected with  such  business,  as  owner  or  part- 


ner, setting  forth:  First,  the  names  of  all 
persons  interested  in  the  business  and  the 
amount  of  capital  invested;  and  second,  the 
name  In  which  the  business  is  to  be  con- 
ducted, and  the  place  at  which  It  is  to  be 
carried  on;  which  statement  shall  be  ac- 
knowledged, recorded  and  filed  In  the  same 
manner  as  provided  in  this  article  for  the 
articles  of  agreement" 

By  section  1277  of  same  article  and  chap- 
ter, supra,  it  is  provided:  "When  any  bank- 
ing corporation,  individual  or  trust  company 
shall  have  filed  with  the  Secretary  of  State 
the  requisite  certificate  prior  to  commencing 
business  under  the  laws  of  this  state,  and 
shall  have  provided  the  cash  required  by  law, 
the  Secretary  of  State  shall,  before  such  cor- 
poration, individual  banker  or  trust  company 
shall  be  authorized  to  commence  business,  ex- 
amine or  cause  an  examination  to  be  made 
in  order  to  ascertain  whether  the  requisite 
capital  of  such  bank,  banker  or  trust  com- 
pany has  been  paid  In  cash.  The  Secretary 
of  State  shall  not  permit  such  bank,  indi- 
vidual banker  or  trust  company  to  complete 
the  filing  of  papers  or  to  begin  business  until 
It  appears  to  his  satisfaction  from  such  ex- 
amination or  other  evidence  satisfactory  to 
him  that  the  requisite  capital  has  been  in 
good  faith  subscribe^  and  paid  in  in  actual 
cash  and  is  ready  for  use  in  the  transaction 
of  the  business  of  the  proposed  institution. 
In  case  the  Secretary  of  State  shall  find  that 
all  the  provisions  of  the  law  have  been  com- 
plied with  by  the  institutions  herein  named 
which  desire  to  be  authorized  to  do  busi- 
ness, he  shall  grant  them  a  certificate  to  that 
effect." 

As  seen.  In  section  1277  Is  set  out  and  con- 
tained all  the  authority,  duties,  and  require- 
ments of  respondent  in  the  matter  of  appli- 
cations by  persons  or  corporations  wishing 
to  engage  In  the  business  of  banking  in  this 
state  and  seeking  the  state's  authorization  to 
prosecute  said  business,  and  that  authority  Is 
nothing  more  or  less  than  to  refuse  such  per- 
son or  corporation  the  right  to  complete  the 
filing  of  papers  in  his  office,  if,  in  the  exer- 
cise of  the  duty  Imposed  upon  him  by  said 
section,  he  finds  that  the  requisite  cash  cap- 
ital has  not  been  subscribed  and  paid  In  by  the 
Individual  or  Individuals  or  corporations,  and 
held  ready  for  use  in  the  transaction  of  the 
business  proposed,  or  that  the  other  prelim- 
inary steps  required  of  the  applicant  under 
section  1299,  supra,  have  not  been  properly 
pursued.  By  the  closing  language  of  section 
1277,  the  duty  of  respondent  In  the  premises 
is  expressed  In  mandatory  terms,  and  he  is 
left  with  no  discretion  or  Judgment  whotever. 
"In  case  the  Secretary  of  State  shall  find  all 
the  provisions  of  law  have  been  complied 
with  by  the  institutions  herein  named,  which 
desire  to  be  authorized  to  do  business,  he 
shall  grant  them  a  certificate  to  that  efTect." 
His  authority  in  the  premises  is  to  make  or 
cause  to  be  made  an  examination  to  ascer- 
tain if  the  requirements  of  the  statute  on  part 
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of  tbe  applicant  bave  been  met  and  peiform- 
ed.  His  duty,  U  he  flnds  tbe  applicant  or 
applicants  have  complied  with  tbe  law's  re- 
quirements in  these  particulars,  is  impera- 
tive to  Issue  the  state's  certificate  of  author- 
ity required.  His  duty  is  purely  ministerial 
under  every  definition  of  that  term  made  by 
text-writers  or  announced  by  the  courts. 
The  Secretary  of  State  cannot  say,  to  defeat 
the  right  of  the  individual  wishing  to  engage 
In  the  business  of  private  banking  in  a  city 
of  this  state  with  a  irapulation  of  160,000  in- 
habitants or  more:  "I  interpret  the  statute 
to  mean  that  you  are  required  to  pay  up  In 
cash,  for  use  in  such  business,  the  sum  of 
one  bimdred  thousand  dollars."  His  errone- 
ous interpretation  of  the  statute  does  not 
determine  the  individual's  right  in  the  prem- 
ises. That  tbe  court  must  determine.  Nor 
can  he  say,  in  order  to  withhold  the  certifi- 
cate enjoined  on  him  to  issue  where  a  given 
state  of  facts  exists,  "I  do  not  so  find  the 
facts  as  the  applicant  bas  stated,"  and  have 
that  finding  go  as  a  final  Judgment,  and  as  a 
bar  to  the  applicant's  right  to  pursue  a  law- 
ful calling,  when  In  truth  and  in  fact  a  full 
compliance  with  all  the  statutory  requtare- 
ment  bad  been  met  and  performed.  The 
facts,  and  not  respondent's  arbitrary  finding 
thereon,  must  ultimately  determine  both  his 
duty  and  relators'  ri^t  in  the  premises. 
Tbe  respondent  is  to  look  to  the  evidence  pre- 
sented, and  to  act  on  the  facts  shown,  but 
with  no  uncontrollable  power  of  Judgment  as 
to  the  facts  or  the  law.  On  his  finding  the 
existence  of  the  statutory  facts  required  of 
the  applicant,  the  statute  is  peremptory  in  its 
requirement  of  respondent  that  he  issue  the 
state  certificate  of  authority,  and  that,  too, 
as  above  said,  without  regard  to  what  be 
might  think  of  the  propriety  or  the  impro- 
priety of  permitting  relators  to  conduct  a 
banking  business  in  the  place  designated  in 
their  statement,  or  the  motive  that  prompted 
Its  selection,  or  the  ultimate  purposes  the  re- 
lators may  have  in  view  in  so  conducting 
said  business.  By  section  1277,  respondent  is 
clothed  with  no  Judicial  power;  by  it  be  Is 
invested  with  no  discretion  as  to  the  course 
be  shall  pursue  upon  tbe  facts  presented,  otii- 
er  than  the  discretion  necessarily  Involved 
in  determining  by  count  tbe  amount  of  cash 
capital  paid  up  by  tbe  applicant  or  appli- 
cants, and  that  he  or  they  have  properly 
made,  subscribed,  and  sworn  to  tbe  state- 
ment required  in  said  section. 

Since  by  the  finding  of  the  commissioners 
appointed  by  tbe  court  at  the  request  of  re- 
spondent to  take  testimony  in  the  case,  it  is 
made  to  appear  that  relators  have  provided 
and  paid  up  in  actual  cash  $10,000  for  use  in 
their  proposed  business  as  private  bankers  in 
Kansas  City,  and  have  in  all  things  complied 
with  the  provision  of  section  1299,  Rev.  St 
1889,  to  authorize  them  to  engage  in  such 
business,  the  alternative  writ  heretofore  is- 
sued ia  made  peremptory.    All  concur. 


BTAN  et  aL  T.  BTAN. 

(Supreme  Court  of  Missouri,   Division   No.    1. 
March  18.  1903.) 

DEED— UNDUE  INFLUENCE— FIOUCIART  RBUA- 

TION  OF  PARTIES— SUFFICIBNCT 

OF  EVIDENCE. 

1.  Evidence,  in  an  action  by  the  children  and 
heirs  of  a  grantor,  to  set  aside  a  deed  to  the 
hitter's  niece,  with  whom  he  had  made  bis 
home,  on  tiie  ground  of  undue  influence  in  view 
of  the  grantor's  habitual  drunkenness,  consid- 
ered, and  held  insufflcient  to  snatain  a  finding 
for  the  defendant. 

Appeal  from  St  Louis  Circuit  Court;  Wm. 
Zachrltz,  Judge. 

Suit  by  Margaret  Ryan  and  others  against 
Mary  E.  Ryan.  Judgment  for  defendant, 
and  plaintiffs  appeal.    Reversed. 

Plaintiffs  are  the  children  and  heirs  of 
Timothy  Ryan,  deceased,  and  defendant  ia  a 
niece  of  plahitlffs'  father.  The  object  of  this 
suit  is  to  set  aside  a  deed  made  by  Timothy 
Ryan,-  a  short  while  before  bis  death,  to  tbe 
defendant 

Tbe  statements  of  tbe  petition,  as  grounds 
for  the  relief  sought,  are  that  the  deed  was 
made  while  the  plaintiffs'  father  was  in  a 
weak  and  sickly  condition  and  of  unsound 
mhid,  resulting  from  habitual  intoxication, 
and  while  he  was  residing  vrith  and  under  tbe 
infiuence  of  tbe  defendant  and  that  it  was 
obtained  by  her  through  her  undue  Influence 
over  him. 

The  testimony  for  the  plaintiffs  was  to  tbe 
effect  that  their  father  for  more  than  25 
years  had  been  addicted  to  tbe  Intemperate 
use  of  intoxicating  liquor,  and  that  the  habit 
grew  Yirorse  as  tbe  years  went  on,  so  that 
in  the  last  few  years  of  bis  life  it  was  be- 
yond his  control,  and  he  was  a  habitual 
drunkard.  He  bad  a  little  property  from 
which  he  collected  rents— about  fSO  a  month 
—but  he  consumed  it  all  In  dissipation,  and 
gave  his  family  no  assistance  from  it  When 
on  a  spree  he  would  sell  or  pledge  bis  work- 
ing tools,  and  even  bis  clothes,  for  money 
with  which  to  purchase  liquor. 

Tbe  only  conflict  in  the  evidence  between 
tbe  plaintiffs  and  defendant  on  this  jfoint,  if 
it  amounted  to  a  conflict,  was  as  to  tbe  ex- 
tent to  which  the  deceased  indulged  tbe  habit 
of  drink  or  was  controlled  by  it  That  he 
was  a  man  very  much  addicted  to  tbe  habit 
the  testimony  of  defendant  also  showed.  It 
was  an  undisputed  fact  that  within  the  last 
few  years  of  bis  life  he  had  been  four  or 
five  times  placed  in  tbe  inebriate  department 
of  St.  John's  Hospital,  and  in  St.  Mary's 
Asylum  once,  and,  when  it  was  endeavored 
to  place  him  in  the  latter  Institution  again, 
tbe  sisters  In  charge  refused  to  receive  him, 
on  the  ground  that  be  was  crazy  and  they 
were  afraid  to  stay  in  tbe  hospital  with  him. 
He  was  then  taken  to  tbe  Alexian  Brothers' 
Hospital  and  confined  in  tbe  inebriate  ward, 
and  there  treated  for  some  time,  and  dis- 
charged as  cured.    That  occorred  in  April. 
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188S.  After  leaving  the  hospital  at  that  time 
he  went  to  live  with  hla  niece,  the  defendant, 
who  kept  a  boarding  hoase  In  the  cltj. 

There  la  some  conflict  In  the  eyldence  as 
to  the  cause  of  bis  leaTlng  his  own  home  and 
going  to  live  with  his  niece.  The  evidence 
on  the  part  of  defendant  on  that  point  was 
to.  the  effect  that  he  said  his  wife  and  chil- 
dren beat  htm  and  droye  him  away,  but 
their  testimony  was  that  they  never  treated 
him  unkindly  and  did  not  drive  him  away. 
The  plaintlfTs'  testimony  also  tended  to  show 
that  they  were  not  welcome  to  visit  their 
father  at  the  defendant's  house,  and  that 
once  one  of  them  was  refused  admittance. 

In  September,  1898,  the  unfortunate  man 
again  fell  into  such  a  condition  that  his 
niece,  the  defendant,  with  whom  he  was  then 
living,  toolc  him  to  the  Alezian  Brothers' 
Hospital,  and  he  was  again  placed  in  the 
ward  for  inebriates,  and  remained  there  un- 
der treatment  two  weeks.  It  was  on  the  last 
day  of  his  confinement  there,  and  while  he 
was  yet  in  the  hospital,  that  he  executed  the 
deed  in  question.  He  was  discharged,  after 
executing  the  deed,  ^ther  that  day  or  the 
next. 

It  was  agreed  between  the  parties  at  the 
trial,  and  so  stated  in  open  court,  that  the 
value  of  the  property  in  question  was  $1,000, 
and  that  it  was  mortgaged  for  $600.  The 
only  consideration  expressed  on  the  face  of 
the  deed  is  $6.  This  was  not  the  only  prop- 
erty Ryan  owned.  There  were  three  other 
lots,  also  incumbered,  and  of  about  the  same 
net  value,  which  hia  wife  and  children  have 
received. 

The  testimony  as  to  what  occurred  at  the 
execution  of  the  deed  was  that  the  defend- 
ant; in  company  with  one  of  her  witnesses, 
Mrs.  Dohoney,  went  to  the  hospital,  and, 
when  they  arrived,  the  notary  who  took  the 
acknowledgment  was  already  there,  the 
blank  deed  was  filled  out  by  the  notary,  and 
It  was  signed  and  acknowledged  by  Timothy 
Byan  within  five  minutes  after  they  arrived, 
Mrs.  Dohoney  signing  it  as  a  witness.  There 
were  present  Mr.  Dunn,  one  of  the  Alexian 
Brothers,  the  notary,  Miss  Ryan,  the  de- 
fendant, and  Mrs.  Dohoney. 

Mr.  Dunn  testified  that  Timothy  Ryan  was 
"perfectly  cognizant  of  what  he  was  doing," 
and  that  he  was  discharged  as  cured  the  next 
day.  Mrs.  Dohoney  also  testified  that  at  that 
time  ''he  had  his  perfect  sense;  •  •  • 
there  was  nothing  In  his  manner  or  conver- 
sation that  was  peculiar."  There  was  also 
testimony  for  defendant  to  the  effect  that 
Ryan  bad  said  that  bis  niece  had  done  a 
great  deal  for  him  by  boarding  and  lodging 
after  he  had  been  put  out  of  his  own  home, 
and  be  Intended  this  deed  to  pay  her  for 
what  Bbe  had  done  for  him.  The  testimony 
also  tended  to  show  that  his  niece  treated 
Um  kindly  and  took  care  of  him.  After 
Byan  executed  the  deed  and  came  out  of  the 
boapltal,  be  continued  to  collect  the  rents  and 
appropriated  tbe  same  to  his  own  use,  and 


there  was  evidence  tending  to  sbow  that  he 
warned  the  tenant,  in  Mias  Ryan's  presence^ 
not  to  pay  her  the  rent. 

In  April,  1898,  while  he  was  in  his  niece's 
house,  Ryan  executed  a  paper  that  purported 
to  be  his  will,  in  which,  after  a  legacy  of  $1 
to  each  of  his  children,  be  willed  all  of  his 
estate  to  his  niece.  The  witness  who  drew 
this  document  was  a  boarder  at  the  time  in 
Miss  Ryan's  house.  This  witness  could  not 
remember  whether  it  was  Mr.  Ryan  or  Miss 
Ryan  that  first  requested  her  to  write  it,  but 
thought  It  was  Miss  Ryan.  When  this  paper 
was  offered  for  probate,  however,  after  Ry- 
an's death,  it  was  rejected,  because  both  of 
the  subscribing  witnesses  testified  that  at  the 
time  Ryan  signed  it  he  was  so  drunk  he  did 
not  know  what  he  was  doing. 

The  drcnit  court  found  tbe  issues  for  the 
defendant,  and  rendered  Judgment  accord- 
bigly,  from  which  the  plaintiffs  appeal 

A.  J.  B.  Oaresche,  for  appellants.  Eugene 
McQulllin,  for  respondent. 

VALLIANT,  J.  (after  stating  the  facts). 
It  is  not  essential  to  the  establishment  of 
the  plaintiffs'  case  that  they  should  prove 
that  their  father  was  actually  bereft  of  his 
reason  when  he  executed  the  deed.  As  long 
as  a  man  has  mental  capacity  enough  to  es- 
cape being  placed  under  guardianship,  after 
due  inquiry,  a  court  will  not  set  aside  bis 
deed  merely  because  he  is  mentally  inferior 
to  his  adversary  in  the  transaction  and  had 
been  beaten  in  tbe  bargain.  Tbe  law  ex- 
pects men,  not  fit  to  be  placed  under  guard- 
ianship, to  take  care  of  themselves.  But 
this  cold  rule  of  law  applies  only  where  the 
relation  between  the  parties  to  the  transac- 
tion is  not  impressed  with  the  character  of 
trust  and  confidence  reposed  by  the  weaker 
in  the  stronger.  By  this  Is  not  meant  a  case 
in  which  the  weaker  may  have  trusted  and 
confided  when  he  had  no  right  to  trust  and 
confide — when  tbe  parties  were  in  fact  deal- 
ing with  each  other  at  arm's  length— but  Is 
meant  a  case  In  which  the  relation  between 
the  parties  is  such  that  the  law  gives  to  it  a 
fiduciary  character,  one  in  which  the  weaker 
party  not  only  may  have  In  fact  placed  trust 
and  confidence  In  the  other,  but  in  which 
that  other  owed  a  duty  to  tbe  confiding 
weaker  one.  Iiearned  writers  on  this  sub- 
ject, while  frequently  specifying  the  rela- 
tions of  physician  and  patient,  priest  and 
communicant,  lawyer  and  client,  as  exam- 
ples of  what  the  law  deems  a  fiduciary  re- 
lation, have  been  careful  not  to  narrow  the 
class  so  as  to  exclude  other  relations  that 
ought  to  be  embraced  in  It  Cadwallader  v. 
West,  48  Mo.  483.  The  text-writer  in  13 
Am.  ^  Eng.  Eucy.  Law  (2d  Ed.)  11,  says:  "A 
person  is  said  to  stand  In  a  fiduciary  rela- 
tion to  another  when  he  has  rights  and  pow- 
ers which  he  is  bound  to  exercise  for  the 
benefit  of  that  other  person." 

The  main  question,  therefore,  in  this  case 
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18,  did  the  defendant  at  the  time  this  deed 
was  executed  stand  In  a  relation  towards 
-the  grantor  that  the  law  will  denominate 
fldnciary?  If  she  did,  the  bnrden  is  on  her 
to  show  that  the  transaction  was  entirely 
fair  and  not  constrained  by  her  power  over 
bim.  That  Ryan  was  in  a  most  deplorable 
condition  is  shown  by  the  evidence  on  both 
sides.  That  all  of  Ills  misfortunes,  so  far  as 
the  record  shows,  were  brought  about  by  his 
habit  of  intoxication,  is  very  certain.  Wheth- 
er he  was  badly  treated  and  driven  from 
home  by  his  wife  and  children,  as  the  de- 
fendant's witnesses  say  he  said  he  was,  or 
whether  he  left  there  because  he  found  he 
could  indulge  his  habit  with  less  reproach 
and  mortification  when  oat  of  sight  of  bis 
wife  and  children,  is  immaterial.  It  was  his 
evil  habit  that  brought  about  that  condi- 
tion. Whether  he  was  driven  out  or  went 
of  his  own  accord,  the  fact  Is  he  left  his 
house  and  took  refuge  In  the  house  of  his 
niece.  This  niece  was  kind  to  him,  and  no 
one  has  a  right  to  say,  from  anything  that 
appears  In  this  record,  that  she  would  not 
have  been  just  as  kind  to  him  as  she  was  if 
be  had  been  entirely  without  means.  And 
it  may  be  said,  further,  tliat,  if  this  deed 
bad  been  executed  under  circumstances 
which  showed  not  only  that  the  grantor 
knew  wliat  be  was  doing,  but  also  that  he 
was  a  free  man,  acting  by  impulse  of  his 
own  mind,  and  that  it  was  made  in  consider- 
ation of  the  care  she  had  taken  of  him,  it 
could  not  be  successfully  Impeached  on  the 
ground  of  Inadequacy  of  the  consideration. 
But  the  circumstance|  show  that  Ryan  was 
not  entirely  free  when  he  made  this  deed, 
and  that  he  was  under  the  Influence,  and, 
within  a  measure,  In  the  power,  of  his  niece. 
Whether  he  was  driven  from  home,  as  de- 
fendant contends,  or  whether  he  left  there 
for  his  own  reasons,  the  fact  Is  his  niece's 
door  was  the  only  one  that  from  bis  point 
of  view  was  open  to  him,  and,  if  she  should 
close  it  on  him,  he  would  become  an  outcast 
Indeed. 

One  of  defendant's  witnesses,  a  colored 
woman,  testified  that  after  he  came  oat  of 
the  hospital  be  applied  to  rent  a  room  in 
her  house,  but  she  refused,  because  she  con- 
sidered it  Improper  for  a  white  man  to  live 
In  a  house  wHh  colored  people. 

Defendant  had  exercised  sufficient  authori- 
ty over  him  to  put  him  in  the  custody  of  the 
hospital  people  for  treatment,  and  before  he 
was  discharged  from  the  custody  be  signed 
the  deed.  There  is  no  evidence  that  either  en- 
treaties or  threats  were  used,  but  bis  condi- 
tion and  the  surroundings  were  such  as 
could  not  fail  to  have  had  their  inflaence. 
If  It  was  a  free  act  on  his  part,  why  was 
it  planned  to  be  performed  before  he  was 
discharged?  Why  was  it  not  postponed  until 
be  should  have  returned  to  the  defendant's 
bouse?  We  say  "planned  to  be  performed," 
be<jause,  although  there  was  no  direct  evi- 
dence of  a  prearrangement,  yet  the  circum- 


stances point  to  sacta.    The  defendant  went 

there,  taking  a  witness  who  also  became 
a  witness  to  the  deed,  there  they  met  the 
notary,  who  bad  been  summoned— the  evi- 
dence does  not  show  by  whom— there  was  no 
parley,  but  the  deed  was  dravim  and  signed 
wltliln  five  minutes  after  their  arrival.  But 
after  he  left  the  hospital  be  took  care  that 
the  grantee  In  the  deed  should  not  collect 
the  rent  He  warned  the  tenant  to  pay  the 
same  to  no  one  but  himself.  The  defend- 
ant, so  far  as  shown,  never  attempted  dar- 
ing the  life  of  her  uncle  to  resist  his  col- 
lecting the  rent,  except  that  she  demanded  it 
of  the  tenant,  but  the  tenant  refused  to  pay 
it  to  ber. 

There  is  another  fact  tliat  shows  that  the 
defendant  was  disposed  to  ase  the  condition 
of  alTalrs  to  her  own  advantage.  She  was 
instrumental  in  the  making  of  the  attempted 
will,  whereby  she  would  have  received  all 
her  ancle's  property.  She  allowed  ttiat  docu- 
ment to  be  signed  by  her  uncle,  requested 
the  subscribing  witnesses  to  attest  it,  and 
they  did  so,  when  she  knew,  and  they,  all 
knew,  that  he  was  so  drunk  he  did  not  know 
what  he  was  doing.  That  occurred  four  or 
five  months  before  the  deed  was  executed, 
but  It  goes  to  show  her  Influence  and  her 
disposition  to  use  it  The  man  may  have 
been  in  his  right  mind  when  he  signed  the 
deed,  but  the  circumstances  under  which  it 
was  executed  fall  far  short  of  showing  tliat 
It  was  his  free  act  and  deed. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  render  a  de- 
cree for  the  plaintlfrs  as  prayed  in  their  pe- 
tition.   All   concur. 


SOUTHWEST  MISSOURI  LIGHT  CO.  y. 

SOHEURIOH  et  al. 

(Supreme  Court  of  Missouri,  Division   No.   L 

March  18.  1903.) 

BHINBNT    DOMAIN— PUBLIC    MILL.S-BLBCT1UC 
AND  WATER  WORKS. 

1.  The  riarbt  of  eminent  domain  conferred  in 
Rev.  St.  18&9,  c.  131,  for  the  conEtmction  and 
maintenance  of  mills  and  milldams,  relates 
only  to  public  mills,  as  defined  in  section  8756 
to  be  "lul  grist  mills  which  grind  for  toll,  and 
all  water  ^rist  mills,  built  on  any  water  course 
by  authority  of  any  statute  or  order  of  any 
court,"  and  does  not  confer  the  right  to  con- 
demn land  for  a  dam,  on  a  corporation  organ- 
ized for  the  purpose  of  owning  and  operating 
gas,  electric,  and  water  works,  to  furnish  light, 
power,  and  water  for  hire. 

Appeal  from  Circuit  Court,  Newton  Coun- 
ty;  Henry  C.  Pepper,  Judge. 

Action  by  the  Southwest  Missouri  Light 
Company  to  condemn  lands  of  A.  J.  Scheu- 
rich  and  others  for  the  purpose  of  a  dam  aud 
water  power  to  operate  an  electrical  plant. 
From  a  Judgment  dismissing  the  suit,  plain- 
tiff appeals.    Affirmed. 

Plaintiff  is  a  private  corporation  organised 
under  article  8,  c.  42,  Rev.  St.  1889,  for  the 
purpose  of  owning  and  operating  gasworks. 
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electricity  works,  and  waterworka,  to  furnish 
light,  power,  and  water  to  JopUn,  Webb  City, 
and  neighboring  towns,  and  their  Inhabitants, 
for  "hire  and  compensation."  By  this  suit 
the  plaintiff  seeks  to  exercise  the  right  of 
eminent  domain  as  it  Is  conferred  In  chapter 
113,  Eev.  St  1889  (now  chapter  131,  Rev.  St 
1899),  entlUed  "Mills  and  Milldams."  Upon 
the  filing  of  the  petition  a  writ  of  ad  quod 
damnum  Issued,  and  proceedings  were  had 
as  in  conformity  to  the  requirements  of  that 
chapter.  Upon  the  final  hearing  the  court 
quashed  the  proceedings  and  dismissed  the 
suit  upon  the  ground,  as  recited  in  the  Judg- 
ment, "that  the  court  finds  that  the  petition- 
er is  not  entitled,  under  the  pleadings  and 
evidence,  under  the  Constitution  and  laws  of 
this  staTe,  to  exercise  the  powers  of  eminent 
domain,  and  erect  and  maintain  the  dam  in 
question  for  the  purpose  of  furnishing  electric 
light  to  the  dty  of  Joplln,  or  other  municipali- 
ties, or  their  inhabitants."  The  plaintiff  ap- 
peals from  that  judgment 

John  A.  Baton,  W.  B.  Thurmond,  and  John 
T.  Sturgls,  for  appellant  0.  H.  Montgomery, 
for  respondents. 

YALLIANT,  3.  (after  stating  the  facts). 
There  were  some  disputed  questions  of  fact 
as  to  the  damage  that  would  be  done  the 
owners  of  land,  and  the  effect  on  the  health 
of  the  people  in  the  vicinity,  caused  by  main- 
taining the  dam;  also  concerning  plaintiff's 
alleged  contractual  duty  to  the  city  of  Joplln 
to  furnish  light  and  water.  But  in  the  view 
we  take  of  the  main  question  in  the  cape,  it 
Is  unnecessary  to  go  into  those  questions. 

PlaintUT's  purpose  is  to  maintain  a  dam 
across  Shoal  creek.  In  Newton  county,  on 
land  owned  by  it  on  both  sides  of  the  creek, 
to  gain  a  water  power  to  run  its  works  to 
manufacture  gas  and  electricity  to  be  trans- 
n^ltted  to  Joplin,  Webb  City,  and  other  cities 
in  the  vicinity,  and  their  inhabitants,  the 
consequence  of  wtiich  will  be  to  obstruct  the 
flow  of  the  creek,  flood  adjacent  lands,  and 
inflict  damage  on  the  property  owners  in  the 
vicinity,  compensation  for  which  the  plain- 
tiff offers  to  pay  when  the  amount  is  duly 
ascertained  as  in  the  statute  above  mentioned 
Is  prescribed. 

The  vital  question  In  the  case  is,  does  our 
statute  which  authorizes  a  person  to  exercise 
the  right  of  eminent  domain  to  condemn  pri- 
vate property  for  the  purpose  of  building  and 
maintaining  a  mllldam  embrace  in  Its  pur- 
pose a  private  business  corporation,  organ- 
ized to  furnish  light  and  water,  for  pay,  to 
neighboring  cities  and  their  Inhabitants?  In 
going  straight  to  this  question,  we  may,  for 
the  purpose  of  this  case,  concede,  without 
BO  deciding,  that  the  use  of  property  in  fur- 
nishing light  and  water  to  a  city  Is  a  public 
use.  But  it  Is  not  every  corporation  whose 
occupation  is  that  of  serving  the  public  that 
is  entitled  to  condemn  and  take  or  damage 
prlrate  property  for  its  nae.  Many  corpora- 
788.W.-32 


tlons  whose  whole  revenues  are  derived  in 
serving  the  public  have  no  right  of  eminent 
domain.  Street  railroad  companies  serve  the 
public,  and  their  machinery  and  appliances 
are  public  utilities.  If  the  plaintiff  in  this 
case  may  exercise  the  right  of  eminent  do- 
main to  enable  it  to  generate  electricity  for 
the  purposes  It  has  In  view,  a  street  rail- 
road company  may  condemn,  take,  and  dam- 
age private  property,  under  the  terms  of  the 
statute  in  question,  to  enable  it  to  utilize  a 
water  power  anywhere  in  the  state  to  trans- 
mit the  power  by  wire  to  the  city  to  run  Its 
street  cars;  and  in  such  case  the  railroad 
company's  dam  would  be  as  appropriately 
called  a  "mllldam"  as  the  dam  that  the  plain- 
tiff in  tills  case  would  erect  The  right  of 
eminent  domain  does  not  come  merely  from 
the  character  of  the  business,  but  arises  only 
In  legislative  grant,  and  is  to  be  exercised 
only  In  the  manner  prescribed  by  law.  Sec- 
tion 21,  art  2,  Const  It  is  a  sovereign  power, 
to  be  used  only  by  the  sovereign,  or  by  one 
on  whom  the  sovereign  has  conferred  it  for 
a  particular  use;  and  when  conferred  it  is 
to  be  treated  as  an  invasion  of  the  rights 
of  the  Individual  whose  property  is  to  be 
taken,  and  therefore  to  be  strictly  construed. 
The  Legislature  has  authorized  the  taking  of 
private  property  without  the  consent  of  the 
owner  for  some  public  uses,  but  not  for  alL 
The  statute  we  now  have  to  construe  au- 
thorizes the  taking  and  damaghig  private 
property  for  the  purpose  of  building  and 
maintaining  a  mllldam  to  gather  water  pow- 
er to  run  a  public  mill.  Are  the  plaintiff's 
works  of  the  character  that  constitute  them 
a  public  mill,  within  the  meaning  of  that  act? 
A  learned  text-writer,  laying  down  the  rule 
that  contemporary  history  is  to  be  consulted 
in  construing  a  statute,  quotes  from  the  Su- 
preme Court  of  the  United  States  In  U.  S. 
V.  Union  P.  Ry.,  91  U.  S.  72,  23  L.  Ed.  224: 
"Courts,  in  construing  a  statute,  may  with 
propriety  recur  to  the  history  of  the  times 
when  It  was  passed,  and  this  is  frequently 
necessary  in  order  to  ascertain  the  reason 
as  well  as  the  meaning  of  particular  pro- 
visions in  it"  Black  on  Interp.  L.  p.  212. 
The  statute  In  reference  to  mills  and  milldams 
first  appears  in  our  books  in  the  form  of  an 
act  approved  December  S,  1822  (1  Terr.  Laws, 
p.  948,  c.  392).  The  provisions  of  that  act 
have  been  brought  forward  with  little  change, 
and  have  appeared  In  every  revision  from  and 
Including  that  of  1825  down  to  that  of  1899. 
If  we  go  back  to  1825,  and  think  about  mills 
and  milldams  as  applicable  to  the  necessities 
of  the  country  then,  we  can  have  no  doubt 
as  to  the  kind  of  mills  the  Legislature  had 
In  mind  when  it  enacted  this  law.  Orist- 
millB  were  the  only  kind  the  people  of  this 
state  In  those  early  days  had  any  practical 
familiarity  with.  When  they  used  the  word 
"mill,"  it  was  in  that  sense.  And  that  Is  the 
original  and  only  natural  meaning  of  the 
word.  The  signification  that  Is  derived  from 
its  modem  application  to  various  manufac 
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taring  machines  Is  artificial.  It  la  like  the 
appropriation  of  the  word  "Industrial"  In  an 
excluslTe  sense  to  manufacturing  occupations, 
as  If  It  distinguished  them  from  agricultural 
or  other  pursuits.  It  la  an  artificial  and  ar- 
bitrary use  of  the  word.  Webster  thus  de- 
fines the  word  "mlU":  "An  engine  or  ma- 
chine for  grinding  or  comminuting  any  sub- 
stance, as  grain  by  rubbing  or  crushing  it 
between  two  hard,  indented  surfaces,  gen.- 
erally  of  stone  or  metal.  •  ♦  •  in  mod- 
ern usage,  the  term  'mill'  Includes  various 
other  machines  and  combinations  of  ma- 
chinery, which  resemble  the  flouring  mill, 
to  wlilch  the  term  was  first  applied,  not  in 
Its  circular  or  grinding  action,  but  in  the 
more  general  one  of  transforming  some  raw 
material  by  mechanical  processes  into  a  state 
or  condition  for  use."  That  Is  substantially 
the  definition  given  also  in  20  Am.  &  Eng. 
Ency.  L.  674.  But  even  In  the  modem  ap- 
plication of  the  word  it  is  not  osed  to  In- 
clude all  Idnds  of  machinery.  We  hear  the 
term  "sawmill,"  "cotton  mill,"  "woolen  mill," 
"sllkmill,"  but  we  never  hear  "gasmlll," 
"electricity  mill,"  and  we  never  hear  gas- 
works or  electricity  works  or  waterworks 
called  "mills."  The  statute,  however,  uses 
the  term  "mill  and  other  machinery,"  but 
that  term  In  that  connection  does  not  include 
all  manufacturing  machinery.  "Mill  and 
other  machinery,"  as  there  used,  means  mill 
and  other  machinery  ejusdem  generis.  The 
same  learned  text-writer  from  whom  we  have 
above  quoted  says:  "The  words  of  a  statute 
are  to  be  construed  with  reference  to  Its 
subject-matter.  If  they  are  susceptible  of 
several  meanings,  that  one  will  be  adopted 
which  best  accords  with  the  subject  to  which 
the  statute  relates."  Black  on  Interpretation 
of  L.  p.  126.  By  "other  machinery,"  there- 
fore, the  statute  means  machinery  that  is 
appurtenant  to  the  mill  proper,  as  bolting 
machinery,  grain  elevators,  etc.  There  are 
no  express  words  in  that  chapter  requiring 
the  mill  that  the  dam  to  be  erected  is  to 
run  shall  be  a  public  mill,  yet  that  Is  taken 
for  granted,  as  though  the  Legislature  deemed 
it  unnecessary  to  say  that  the  power  given 
to  one  man  to  take  or  damage  the  property 
of  another  was  not  given  him  for  his  private 
use.  That  chapter  concerns  only  the  exercise 
of  the  power  of  eminent  domain  to  enable  one 
to  build  and  maintain  a  dam  to  run  a  public 
mill.  It  confers  the  right  on  conditions,  and 
prescribes  the  terms  on  which  It  may  be  ac- 
quired and  used,  and  the  conditions  on  which 
the  dam  may  be  maintained;  but  the  Legis- 
lature reserved  to  the  next  succeeding  chap- 
fer,  which  was  of  twin  origin  and  is  of  equal 
age  with  the  preceding  one,  the  function  of 
defining  what  the  term  "public  mill"  means 
and  how  it  should  be  operated.  2  Rev.  Laws 
1825,  p.  591:  "All  mills  now  In  operation 
or  which  may  hereafter  be  put  in  operation, 
within  this  state,  for.  grinding  wheat,  rye, 
com,  or  other  grain  and  which  shall  grind 
for  toll,  shall  be  deemed  public  mills."    Bev. 


St.  1835,  p.  404:  "AH  grist  mills  whlcb 
grind  for  toll  are  hereby  declared  public 
mills.  Every  water  grist  mlU  that  has  here- 
tofore or  shall  hereafter  be  built  and  estab- 
lished on  any  water  course,  by  authority  of 
any  statute  or  lawful  order  of  any  court,  is 
hereby  declared  to  be  a  public  mill  and  shall 
grind  for  customers  at  least  four  days  in 
each  week."  Substantially  the  same  defini- 
tion is  contained  In  each  revision  down  to 
that  of  1889,  when  it  Is  in  these  words: 
"Sec.  7024.  PubUc  Mills.  All  grist  mills 
which  grind  for  toll,  and  ail  water  grist 
mills,  built  on  any  water  course  by  authority 
of  any  statute  or  order  of  any  court,  are 
hereby  declared  to  be  public  mills,  and  shall 
grind  for  customers  at  least  four  days  Id 
each  week."  Same  section  8756,  Bev.  St. 
1899.  Then  follow  in  each  volume  regula- 
tions of  tolls,  and  the  manner  of  conducting 
the  operation  of  the  mill.  That  la  the  defini- 
tion of  a  public  mill,  in  reference  to  the  sub- 
ject of  obstructing  a  water  course,  as  ap- 
proved by  this  court  in  Mcintosh  v.  Rj«nkin, 
134  Mo.  340,  35  S.  W.  905.  The  statute  Just 
quoted  is  of  contemporaneous  legislation  re- 
lating to  the  same  subject  as  that  contained 
in  the  chapter  conferring  the  right  to  con- 
demn property  for  the  purpose  of  building 
and  maintaining  a  dam,  and  the  mills  thore 
referred  to  and  defined  are  the  only  mills 
for  the  building  of  which  the  right  or  eminent 
domain  Is  conferred.  Not  only  is  the  ma- 
chinery of  plaintiff  not  a  mill,  but  the  man- 
ner of  conducting  its  business,  its  compen- 
sation for  its  service,  and  its  dealing  with  the 
public  are  all  matters  which,  if  under  any 
statutory  regulation  at  all,  are  not  regulated, 
by  the  terms  of  the  statute  now  under  dis- 
cussion. 

There  are  other  subjects  discnssed  in  the 
briefs,  but  as  we  are  satisfied  that  plaintifTs 
works  do  not  come  within  the  meaning  .of 
the  term  "mill  and  other  machinery,"  as  con- 
templated In  the  statute  under  which  the 
plaintiff  seeks  to  exercise  the  right  of  emi- 
nent domain,  there  is  no  necessity  for  turtta^ 
discussion. 

The  Judgment  of  the  drcuit  court  is  af- 
firmed.   All  concur. 


HEYWORTH  et  al.  t.  MILLBR  GRAIN  ft      i 
ELEVATOR  CO. 

(Supreme  Court  of  Missouri,  Division  No.    1,      I 
Feb.  18,  1903.) 

BALES— CONSTRUCTION— TBCHNICAL   WORDS  — 
BVIDENCE  —  DEPOSITIONS  —  tJSB   IN    SUBSB-        ' 
QUENT  SUIT— CtfSTOMS— KNOWLBDOB. 

1.  Where  pleadines  in  another  salt,  in  which 
depositioDB  were  taken,  were  not  preserved  ia 
an  appeal  record,  and  the  depositions  appeared  i 
to  be  taken  in  a  suit  between  the  same  parties, 
and  to  relate  to  the  same  subject-matter,  the 
overruling  of  an  objection  to  the  admission  of  i 
sach  depositions  in  the  suit  at  bar  on  the  | 
ground  that  the  previous  action  involved  differ- 
ent issues  will  not  be  reversed. 
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2.  Where  words  used  in  corrwpondence  re- 
lating  to  the  exportation  of  grain  were  unusual 
technical  trade  terms,  parol  expert  evidence  as 
to  the  meaning  of  sncn  terms  was  admissible. 

S.  Where,  in  an  action  on  a  contract  for  the 
exportation  and  sale  of  com,  a  custom  of  the 
trade,  which  limited  the  cargo  to  10  per  cent, 
'  nnder  or  over  the  amount  stipulated  for,  and 
entitled  the  consignee  to  reject  the  cargo  if 
snch  percentage  was  exceeded  either  way,  was 
shown  to  have  been  as  extensive  and  general 
as  the  trade  itself,  and  defendant  was  familiar 
with  the  customs  of  the  business,  he  was  bound 
hj  snch  castom. 

Appeal  from  St.  Louis  Circuit  Court; 
Fraulclin  Ferris,  Judge. 

Action  by  Thomas  B.  Heyworth  and  others 
against  the  Miller  Grain  &  Elevator  Com- 
pany. From  a  judgment  in  favor  of  plain- 
tiffs, defendant  appeals.    Affirmed. 

Plaintiffs  are  partners  composing  a  firm  of 
merchants  in  Liverpool,  engaged  in  the  grain 
trade.  Defendant  Is  a  corporation  in  St 
Louis,  engaged  in  like  business.  In  1892  the 
two  concerns  had  transactions  together  in- 
▼olying  shipments  of  com  by  defendant  at 
St.  LoDls  to  plaintiffs  in  Liverpool.  Out  of 
these  transactlonB  disagreements  have  arisen 
between  ttie  parties,  which  have  led  to  this 
suit.  The  plaintiffs'  petition  is  in  three 
counts,  each  relating  to  a  separate  transac- 
tion. The  cause  was  by  consent  referred  to 
Fred.  A.  Wislisineus,  Esq.,  to  try  ail  the 
Issues.  The  findings  of  the  referee  were  for 
the  plaintiffs  on  the  three  counts.  Bzcep- 
tlODs  to  his  report  were  overruled,  and  judg- 
ment for  plaintiffs  was  rendered  in  accord- 
ance with  his  findings  for  the  sum  of  |5,- 
947.17,  from  which  judgment  the  defendant 
has  appealed. 

Sassleur  &  Bassienr,  for  appellant  Lee 
W.  Grant,  for  respondents. 

VALLIAMT,  J.  (after  stating  the  facts). 
No  assignment  of  error  Is  made  to  the  rul- 
ings and  judgment  of  the  trial  court  In  so  far 
as  tbey  relate  to  the  first  and  third  counts  of 
the  plaintiffs'  petition,  but  the  rulings  and 
judgment  as  they  relate  to  the  cause  of  ac- 
tion stated  In  the  second  count  are  com- 
plained of.  The  essential  difference  between 
the  plaintiffs  and  the  defendant  lies  in  the 
construction  that  each  party  places  on  the 
contract  under  which  the  grain  mentioned  In 
the  second  count  was  shipped.  The  plain- 
tiffs maintain  that  It  was  a  contract  for  a 
cargo  shipment  while  defendant  holds  tliat 
it  was  for  a  parcel  shipment  The  decision 
of  that  question  is  the  decision  of  the  case. 
The  terms  "cargo"  and  "parcel,"  as  relating 
to  the  trade  in  which  these  imrties  were  en- 
gaged, are  technical,  and  expert  testimony 
from  both  sides  was  heard  by  the  referee  to 
explain  their  meanings.  We  think  the  testi- 
mony sustains  the  referee  in  his  understand- 
ing of  the  meaning  of  these  terms,  and,  as 
Us  definition  la  so  clearly  expressed  in  his 
report,  we  quote  it: 

Jta.  Sm  BrldMlMk  TOL  M.  Cult  Dig.  H  &04,  SM, 


"The  most  Important  matter  in  this  Intor- 
oceanic  trade  bearing  on  this  case  Is  the  dis- 
tinction between  "parcels'  and  'cargoes'  with 
the  special  law  as  to  'cargoes'  established  by 
the  customs.  A  'parcel'  sale  Is  of  a  definite 
quantity  of  grain  placed  In  an  ocean  vessel 
with  any  other  freight,  to  be  delivered  at  a 
definite  port  to  which  the  vessel  Is  bound 
by  its  charter.  It  Is  the  ordinary  sale  trans- 
action, the  special  customs  of  which  trade 
between  Liverpool  and  America  do  not  con- 
cern us  in  this  matter.  The  essential  fea- 
ture of  a  'cargo'  transaction  is  that  the  whole 
purchase  must  go  in  one  vessel,  which  car- 
ries no  other  freight  in  order  that  the  whole 
purchase  may  be  handled  without  any  com- 
plications by  the  purchaser.  This  vessel  Is 
consigned  to  some  convenient  port,  which 
need  not  be  a  grain  market;  as,  for  instance, 
Cork,  'for  orders.'  On  arrival  at  this  port 
the  vessel  finds  orders  from  the  purchaser  to 
proceed  to  some  defined  port  and  unload. 
The  limits  as  to  selection  of  such  other 
port  are  fixed  In  the  contract  Of  course,  the 
charter  party  of  the  freighter  must  conform. 
The  agreement  usually  covers  ports  In  the 
United  Kingdom,  as  also  a  portion  of  the 
European  continental  seaboard.  This  flexi- 
bility as  to  cargoes,  this  opportunity  of  send- 
ing them  to  the  best  market  on  their  arrival, 
with  information  beyond  possibility  of  Imowl- 
edge  when  purchase  was  made,  and  even 
when  the  grain  left  America,  renders  car- 
goes particularly  desirable  at  Liverpool.  The 
cargo  contr&cts  command  a  premium  over 
the  market  price  of  "parcer  grain,  and  this, 
too,  spite  of  the  fact  that  freight  to  the  point 
of  ultimate  delivery  is  almost  sure  to  be 
somewhat  higher  than  In  case  of  direct  ship- 
ment to  that  port  A  contract  for  a  cargo 
calls  for  a  definite  amount  of  grain;  .as,  say, 
12,000  quarters.  The  custom  of  the  trade 
has  fixed  the  limits  vrlthln  which  the  amount 
in  the  bill  of  hiding  may  vary  from  the 
amount  fixed  by  the  contract  at  10  per  cent 
of  the  contract  amount  For  instance,  on  a 
cargo  contract  for  12,000  quarters,  any 
amount  between  10,800  quarters  and  13,200 
quarters  Is  a  proper  tender.  If,  however,  the 
variance  either  way  exceeds  the  10  per  cent 
though  but  a  trifie,  the  purchaser  has  the 
right  to  refuse  to  accept  such  a  cargo  as  a 
proper  tender  under  the  contract 

"Attention  must  be  called  to  the  superior 
advantages  of  ocean  bills  of  lading  over 
inland  bills  Of  lading  in  this  grain  traffic 
across  the  Atlantic.  Even  as  regards  par- 
cels, ocean  bills  of  lading  are  much  more  sat- 
isfactory to  the  Liverpool  merchant  than  our 
tlurough  Inland  bills  Issued  by  some  railroad. 
Contracts  pass  from  hand  to  hand  in  the 
Liverpool  market.  Precision  is  essential. 
Anything  outside  the  routine  form  Is  destruc- 
tive of  negotiability.  Technical  irregularity 
as  to  a  note,  or  cloud,  however  frivolous,  on 
the  title  of  realty  collateral  to  the  note, 
makes  such  papers  troublesome  to  handle 
here.    It  Is  easy  tor  ns,  who  study  this  quev- 
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tion  from  the  records  before  ns,  to  appreciate  i 
tbe  fact  tbat  In  a  world  market,  Buch  as 
Liverpool,  a  railroad  bill  of  lading  from  St 
Louis  calls  up  doubts  and  presents  possibil- 
ities which  seriously  interfere  witb  its  mar- 
ket value.  It  seems,  however,  that  parcels 
are  shipped  at  times  from  St  Louis  to  Liv- 
erpool, but  the  evidence  makes  it  clear  tbat 
It  is  impracticable,  if  not  impossible,  to  ship 
a  cargo  on  an  inland  bill  of  lading." 

The  testimony  shows  that  late  in  Decem- 
ber, 1891,  or  early  in  January,  1892,  a  Mr. 
Gilchrist,  representing  the  plabitiffs,  was  In 
St  Louis,  and  held  several  conversations 
with  defendant  In  the  person  of  Mr.  Miller, 
lookbig  to  the  establishment  of  business  re- 
lations between  tbe  parties.  In  these  conver- 
sations, according  to  the  testimony  of  de- 
fendant, the  subject  of  ocean  and  inland 
bills  of  lading  was  discussed;  Mr.  Gilchrist 
at  first  insisting  on  ocean,  but  finally  agree- 
ing to  inland,  bills  of  lading.  On  January 
27,  1892,  plaintiffs  mailed  the  following  let- 
ter to  defendant  which  It  received  on  Feb- 
ruary 9th. 

"Liverpool,  January  27,  1892. 

"Messrs.  Miller  Grain  &  Elevator  Co.,  St 
Louis— Dear  Sirs:  Our  representative,  Mr. 
Arch  Gilchrist,  advises  us  that  he  has  had  the 
pleasure  of  meeting  your  president  and  has 
had  some  conversation  with  reference  to  ex- 
port business.  If,  as  we  gather  from  the 
tenor  of  his  advices,  you  are  fully  equipped  to 
do  this  business,  we  have  no  doubt  but  tbat 
we  could  work  with  advantage.  The  draw- 
back to  grain  business  from  Interior  points 
Is  the  difficulty  of  sellers  giving  Ocean  Bills 
of  Lading,  which  are  a  necessity  for  satis- 
factory business.  If  you  can  arrange  to  give 
us  Ocean  B/L  for  anything  you  sell  us,  the 
business  can  be  done,  but  if  not.  It  would 
appear  to  be  a  necessity  that  tbe  business 
should  go  through  houses  at  the  Seaboard. 
The  delays  and  shortages,  etc.,  which  at 
present  accompany  thro'  Bills  of  Lading 
business  are  mutters  over  which  we  have  no 
control,  and  they  are  consequently  risks  and 
liabilities,  which  we  hardly  feel  ourselves 
called  upon  to  accept.  At  present  we  do 
business  with  many  of  the  Seaboard  houses 
to  whom  you  are  sellers,  and  there  is  really 
no  necessity  for  these  Intermediates  if  the 
business  is  properly  looked  after.  We 
should  imagine  tbat  you  have  competent 
agencies,  etc.,  to  properly  care  for  any  of 
your  shipments. 

"We  await  your  further  advices  and  shall 
be  pleased  to  have  yoiu:  cable  code. 

"As  regards  parcel  business,  we  should 
prefer  a  commission  of  1%  to  be  included, 
and  as  regards  cargo  business  a  commission 
of  11^%,  as  in  the  case  of  the  latter  we  have 
to  return  %%  to  the  buyers." 

"Yours  truly, 

"[Signed]    Wm.  Moore  &  Co." 

On  February  11th  defendant  received  the 
following  cablegram  from  plaintiffs:  "We 
are  offered  subject  to  your  immediate  reply 


by  cable  Febyuiry  and  March  shipments  20b. 
6d.  per  qnar.  Cork  orders.  We  charge  you 
one  per  cent  commission— 12,000  quarters. 
American  Bye  terms."  The  last  Words, 
"American  Bye  terms,"  have  a  technical 
meaning,  understood  by  tbe  parties,  relating 
to  a  point  not  in  dispute,  and  may  be  dropped 
out  of  consideration.  On  February  12th  de- 
fendant answered  by  cable:  "We  accept 
your  offer  20/6  12,000  com."  On  the  same 
day  plaintiffs  cable:  "We  confirm  same. 
12,000  cargo  20/6.  Orders  February  and 
MaTch  shipments.  American  Bye  terms.  We 
charge  one  per  cent  commission.  Say  iiort 
anything  less  direct  Please  telegraph  us 
early."  "Say  port  anything  less  direct"  was 
shown  by  the  evidence  to  mean  an  Inquiry 
whether  there  might  be  a  reduction  In  price 
If  the  corn  should  be  ordered  directly  to  some 
port  instead  of  going  to  Cork  for  orders. 
On  February  13th  defendant  cabled  plain- 
tiffs, "Might  reduce  dbrect  port  3d."  Plain- 
tiffs, on  the  same  day,  replied  by  cable: 
"Make  contract  20/3  direct  D.  K.  20/6  orders 
or  continue  direct"  On  February  15th  de- 
fendant cabled:  "Contracted  Cork  orders. 
PlensG  telegraph  early  port  wanted.  Will 
change  if  possible."  On  same  day  plaintiffs 
cabled:  "We  confirm  your  arrangement 
Give  date  of  sailing  and  name  of  vessel  car- 
rying." Nothhig  further  passed  in  reference 
to  a  change  to  a  direct  port  and  the  contract 
stands  as  originally  specified,  "Cork  for  or- 
ders." In  addition  to  those  cablegrams,  the 
defendant  wrote  to  plaintiffs  (received  Feb- 
ruary 11th)  as  follows:  "As  result  of  to- 
day's cables,  we  beg  to  confirm  sale  to  you 
12,000  quarters  No.  2  com  10%  more  or  less 
at  20/6,  Cork  for  orders,  your  commission 
1%  Bye  terms,  February  or  March  slilpment 
This  com  Is  now  at  Norfolk  and  we  will  ar- 
range for  vessel  by  to-morrow  or  next  day 
and  expect  to  ship  It  all  within  a  week." 
Plaintiffs  wrote  by  mail  to  defendant  under 
date  February  18th,  in  which  was  the  follow- 
ing: "With  regard  to  tbe  cargo,  we  most 
point  out  that  yon  have  been  in  your  mes- 
sages very  sparing  of  Information  as  to  the 
terms  on  which  you  sell.  You  have  not  even 
up  to  tbe  present  given  us  the  port  from 
which  you  intend  to  slilp  although  we  bave 
asked  for  it  two  or  three  times.  It  is  most 
important  in  the  case  of  cargoes  that  we 
should  have  full  particulars,  as  we  cannot 
enter  Into  contracts  for  these  larger  risks 
with  buyers  here  leaving  anything  indefinite. 
These  cargoes  are  turned  over  ten  or  twenty 
times  and  the  result  generally  Is  that  at 
least  one  buyer  makes  a  stiff  loss,  and  If 
there  la  any  discrepancy  in  the  terms  of  the 
contract  or  charter  party  or  any  other  par- 
ticular be  takes  the  opportunity  to  make 
trouble,  and  If  possible  to  get  out  of  bis 
bargain  and  loss." 

The  evidence  on  the  part  of  the  plaintifl 
tended  to  show  tbat  one  of  the  cbaractw- 
Istics  of  a  cargo  transaction  in  the  export 
grain  trade  from  America  to  England  was 
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that  a  variation  In  qoantity  of  grain  shipped 
of  10  i>er  cent,  more  or  less,  but  strictly 
neither  more  nor  less,  was  allowed  the  seller; 
that  is.  In  a  sale  of  a  cargo  of  12,000  quar- 
ters, the  seller  might  tender,  and  the  buyer 
was  bound  to  accept,  a  cargo  varying  from 
10,800  quarters  to  13,200  quarters,  and  that 
such  a  tender  was  a  fulflUment  of  the  seller's 
contract.  The  allowing  of  this  variance  was 
accounted  for  as  a  necessity  arising  out  of 
the  fact  that  the  seller  had  to  take  the 
weights  as  they  came  to  him  from  the  West, 
which  were  Uable  to  vary  from  the  correct 
weights  when  tested  in  the  elevators.  De- 
fendant conceded  that  this  10  per  cent  varia- 
tion was  an  allowable  feature  of  Its  trans- 
acttons  with  the  plaintitTs,  but  its  testimony 
was  that  that  was  one  of  the  terms  agreed 
on  with  Mr.  Gilchrist,  and  applied  as  well  to 
parcel  as  to  cargo  sales. 

Ah  In  fulfillment  of  the  contract  evidenced 
by  the  foregoing  cablegrams  and  letters,  de- 
fendant, on  February  16th,  shipped  to  plain- 
tiffs 15,996  quarters  of  corn  under  a  railroad 
through  bill  of  lading  from  St.  Louis  to  Liver- 
pool, and  drew  on  plalntlfis  for  £10,593,  at- 
taching draft  to  the  bill  of  lading.  The  Bank 
of  Commerce  In  St  Louis  discounted  the 
draft  for  defendant  and  the  same  was  pre- 
sented to  plaintiffs  in  Liverpool  March  Ist, 
with  the  railroad  bill  of  lading  attached; 
whereupon  plaintiffs  cabled  defendant:  "Ship- 
ment 16  alto,  will  not  fill  12,000  contract 
Cannot  accept  draft.  Documents  untender- 
able  to  buyer.  Telegraph  quick.  Waiting 
reply.  Have  you  Steamer's  B/L?  What  Is 
steamer's  name?"  To  which  defendant  re- 
plied by  cable  same  day:  "Accept  draft  as 
made.  Sell  surplus  our  account  Railroad  re- 
ports expect  commence  loading  the  seventh. 
They  will  forward  you  separate  ocean  B/L 
12.000."  On  receipt  of  this,  plaintiffs  accept- 
ed the  draft  Plaintiffs  answered  same  day: 
"Must  on  no  account  exceed  13,200  first  car- 
go. Ship  surplus  second  or  ship  Liverpool 
by  steam.  Pending  receipt  steamer's  B/L 
we  will  protect  your  draft  Confirm."  On 
March  2d  defendant  cabled:  "Confirm.  Send 
ocean  B/L  for  13,200."  On  March  3d  de- 
fendant cabled:  "Telegraph  us  fully  at  our 
exi>en8e  shipping  Instructions.  Will  have 
ocean  B/L  and  insurance  made  accordingly." 
After  this  correspondence,  defendant  forward- 
ed in  the  steamer  City  of  Gloucester  13,725 
quarters  under  two  bills  of  lading— one  for 
13.200  quarters,  the  other  for  525  quarters; 
the  balance  of  the  15,996  quarters  was  for- 
warded in  another  vessel.  These  ocean  blUs 
of  lading  were  obtained  from  the  steamer  by 
the  railroad  company,  who  forwarded  them 
to  a  bank  In  Liveriwol  to  be  delivered  to 
plaintiffs  In  exchange  for  the  railroad  bill  of 
lading,  which  was  done.  On  March  18th  de- 
fendant cabled  plaintiffs  how  the  shipments 
were  made,  and  plaintiffs  replied:  "You  have 
not  carried  ont  shipping  instructions.  Quan- 
tity shipped  is  not  In  accordance  with  con- 
tract"   On  2l8t  of  March  defendant  cabled. 


"Sell  400  quarters  excess  Gloucester  our  ac- 
count," to  which  plaintiffs  replied,  "We  can- 
not arrange  as  suggested." 

When  the  com  arrived  in  Liverpool  the 
market  had  declined,  and  the  plaintiffs,  treat- 
ing it  as  a  consignment  sold  it  at  the  then 
prevailing  rate,  19s.  6d.  The  referee,  sus- 
taining the  plaintiffs  In  that  theory,  stated 
the  account  between  the  parties  relating  to 
the  transaction  by  charging  the  defendant 
with  the  amount  of  the  draft  that  the  plain- 
tiffs paid  and  a  few  small  Items  not  dis- 
puted, and  crediting  it  with  the  proceeds  on 
the  sales  of  the  com,  which  resulted  in  a 
balance  In  plaintiffs'  favor  of  £805  5s.  5d. 
Concerning  these  figures,  defendant  In  Its 
briefs,  says,  "If  the  theory  Is  correct  then 
the  amount  may  be  taken  as  correct."  If, 
therefore,  the  referee  was  correct  in  his  In- 
terpretation of  the  contract  he  was  correct 
In  the  amount  stated  by  him.  The  plaintiffs' 
testimony  tended  to  show  that  on  February 
26th  they  sold  this  contract  as  a  cargo  con- 
tract at  21  shillings,  but  when  they  received 
the  cablegram  of  March  18th,  informing  them 
as  to  how  the  shipment  was  made,  seeing 
that  they  could  not  deliver  it  as  sold,  bought 
it  back  at  the  rate  then  prevailing,  21  shil- 
lings 7Mi  pence.  In  the  profit  they  would 
have  made  on  the  sale  and  the  loss  they 
sustained  In  buying  back,  plaintiffs'  figures 
show  that  they  suffered  to  the  amount  of 
£675  in  addition  to  the  £805  5s.  5d.  the  ref- 
eree found  to  be  due  them  on  the  transaction, 
but  the  referee  found  against  them  on  that 
contention. 

There  was  in  the  defendant's  answer  a 
counterclaim,  foimded  on  the  theory  tliat  the 
transaction  in  dispute  was  a  parcel  sale,  and 
the  plaintiffs  were  chargeable  in  the  account 
with  13,200  quarters  at  20b.  6d.  '  On  that  is- 
sue the  referee  found  for  the  plaintiffs. 

A  large  part  of.  the  plaintiffs'  testimony 
was  in  the  form  of  depositions  taken  In  an- 
other suit  between  the  same  parties,  and, 
when  offered,  defendant  objected  "on  the 
ground  that  they  were  incompetent  and  Im- 
proper as  evidence  In  this  case."  The  objec- 
tion was  overruled,  and  exception  taken. 
That  ruling  Is  now  assigned  as  error,  the 
specification  being  that  the  depositions  were 
incompetent  because  taken  In  a  former  suit 
involving  different  issues;  citing  in  support 
of  the  contention  Borders  v.  Barber,  81  Ma 
636,  where  it  is  said:  "Whilst  it  cannot  be 
maintained,  In  admitting  depositions  taken  to 
be  used  in  another  trial,  the  complete  mu- 
tuality is  required  as  in  case  of  Judgments, 
yet  the  general  rule  so  far  applies  that  the 
Issues  in  both  cases  must  be  the  same."  The 
pleadings  In  the  case  in  which  the  depositions 
were  taken  are  not  In  this  record,  and  there- 
fore we  are  not  informed  as  to  what  Issues 
were  contained;  but  the  trial  court  was  in  a 
better  position  than  this  court  to  pass  on 
that  question,  and  we  must  presume  it  did 
so  in  'the  light  of  the  pleadings  In  the  case. 
At  all  events,  the  burden  Is  on  the  appellant 
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to  show  that  the  court  committed  the  error 
complained  of.  Depositions  taken  In  another 
suit  between  the  same  parties  may  be  read 
In  this  suit  if  they  concern  the  same  subject- 
matter.  Allen  T.  Chouteau,  102  Mo.  309,  14 
S.  W.  869.  Judging  from  the  depositions 
themselves,  they  relate  to  exactly  the  same 
subject  that  Is  here  in  dispute.  We  see  no 
error  in  the  court's  ruling  on  that  point. 

Objection  is  urged  to  the  evidence  relating 
to  the  proper  meaning  of  the  words  employed 
In  the  correspondence  on  the  ground  that  it  Is 
the  province  of  the  court  and  not  of  the  wit- 
nesses, to  construe  the  contract  On  this 
point  we  are  referred  to  Kunball  v.  Brawner, 
47  Mo.  398.  In  that  case  the  court  said: 
"No  usage,  however  general  and  well  under- 
stood, can  be  p«mitted  to  control  the  terms 
of  a  special  contract,  where  the  subject-mat- 
ter of  the  contract  and  its  terms  are,  as  in 
this  case,  clear  of  all  doubt  and  obscurity." 
But  in  the  same  connection  the  court  adds: 
"Where  the  subject-matter  of  a  contract  Is 
in  doubt,  extrinsic  evidence  may  doubtless 
be  employed  to  establish  facts  and  circum- 
stances showing  the  true  subject  of  the  con- 
tract So,  when  a  new  and  unusual  word  is 
used  In  a  technical  or  peculiar  sense,  as  ap- 
plicable to  any  trade  or  calling,  or  to  any 
particular  class  of  people,  evidence  of  usage 
may  be  employed  to  explain  and  illustrate 
the  unusual  word  or  technical  term."  The 
law,  as  there  expressed,  sustains  the  ruling 
of  the  referee  in  the  admitting  of  this  expert 
evidence.  The  terms  used  In  those  cable- 
grams were  exceedingly  technical,  and  were 
applicable,  In  the  sense  in  which  they  were 
used,  to  the  trade  in  which  these  parties 
were  engaged.  Without  that  testimony  no 
one  not  schooled  in  the  technicalities  of  the 
trade  would  understand  the  meaning  of  the 
words  the  parties  employed  in  dealing  with 
each  other. 

It  is  also  contended  that  the  expert  testi- 
mony was  incompetent  as  tending  by  usage 
to  alter  the  rights  of  the  parties  under  the 
contract  In  Southwestern  F,  &  C.  Press  Co. 
V.  Stannard,  44  Mo.  71,  100  Am.  Dec.  255,  It 
was  said:  "A  custom,  to  be  good,  must  be 
general,  uniform,  certain,  and  notorious;  and, 
to  be  binding  on  parties  to  a  transaction, 
must  be  distinctly  known  to  them,  or  so  uni- 
versal and  general  In  its  character  that 
knowledge  may  well  be  presumed.  Where  a 
contract  is  made  as  to  a  matter  about  which 
there  is  a  custom  well  established,  such  cus- 
tom is  to  be  understood  as  forming  a  part  of 
the  contract  and  may  always  be  referred  to 
for  the  purpose  of  showing  the  intention  of 
the  parties  in  all  of  those  particulars  which 
are  not  expressed  in  the  contract  But  evi- 
dence of  custom,  however,  is  never  admissi- 
ble to  oppose  or  alter  a  general  principle  or 
rule,  so  as  to  make  the  rights  and  liabilities 
of  parties  other  than  they  are  at  law."  The 
same  principle  was  declared  in  Ober  t.  Car- 
son, 62  Mo.  209.  The  testimony  for  the 
plaintiffs  showed  that  the  usages  in  the  trade 


referred  to  were  as  extemdve  and  general  as 
the  trade  Itself;  that  they  were  understood 
by  and  governed  the  conduct  of  the  parties 
engaged  in  the  business,  not  only  at  one  end 
of  the  line,  but  at  the  other  also— not  in  Liv- 
erpool alone,  but  in  St  Louis  as  welL  In- 
deed, from  the  very  nature  of  the  business, 
it  could  not  be  bitelligently  conducted  If  the 
party  on  one  side  acted  on  one  theory  and 
the  party  on  the  other  side  on  another.  It 
was  not  a  custom  of  the  Liverpool  trade,  gov- 
erning a  business  with  both  ends  in  Liver- 
pool, but  a  custom  of  merchants  In  Liver- 
pool and  St  Louis,  trading  across  the  ocean 
with  each  other;  and  it  .was  shown  to  have 
been  known  as  well  ia  St  Louis  among  men 
engaged  in  exporting  grain  to  Liverpool  as 
it  was  In  Liverpool  among  men  engaged  in 
receiving  grain  from  St  Louis. 

Appellant  says  In  its  brief  that  testimony 
as  to  the  usage  should  not  have  been  re- 
ceived, "because  It  was  not  shown  that  de- 
fendant had  any  knowledge  of  such  foreign 
usage."  If  it  was  a  usage  of  the  trade,  the 
defendant  was  bound  to  know  it  when  it  en- 
tered the  trade.  A  merchant  is  chargeable 
with  knowledge  of  the  usages  of  a  business 
In  which  he  holds  himself  out  to  the  public 
as  competent  to  be  dealt  with.  Besides,  the 
defendant  in  the  person  of  Mr.  Miller,  testi- 
fied that  it  did  know  the  usages  of  the  trade. 
"I  have  been  in  the  grain  export  business 
most  everywhere,  exporting  and  shipping  In 
this  country  and  buying  grain.  In  that  way 
I  have  become  familiar  with  the  terms  ordi- 
narily used  in  the  export  business,  and  the 
methods  and  customs  which  pertain  to  that 
business."  Then  the  witness  proceeded  to 
testify  as  an  expert,  defining  the  technical 
terms  In  question,  and  explaining  the  cus- 
toms of  the  export  trade.  In  doing  so  his 
testimony  to  some  extent  conflicted  with  that 
of  the  plaintiffs*  expert  witnesses,  with  that 
even,  of  defendant's  expert  witness  Culpep- 
per, who,  when  the  whole  case  was  given  to 
him  in  a  hypothetical  question,  answered  that 
the  contract  called  for  a  cargo.  We  do  not 
deem  It  necessary  to  discuss  the  evidence  In- 
detail,  but  It  Is  sufficient  to  say  tliat  by  a 
fair  preponderance  It  Justifies  the  referee  In 
all  his  findings. 

We  see  no  error  In  the  record,  and  the 
Judgment  is  affirmed.    All  concur. 


CHANDLER  v.  KANSAS  CITY,  MISSOURI, 

GAS  CO. 

(Supreme  Oourt  of  Missouri,   Division   No.  1. 

March  18,  1903.) 

SERVANT— INJtmiBS—UABILITT  OF  MASTER. 
1.  Cinders  from  defendant's  factory  were 
carried  in  cars  along  a  track  some  80  feet,  and 
dumped.  The  track  was  laid  on  longitudinal 
sills  elevated  some  4  feet  above  the  natural 
level  ot  the  ground.  Defendant  permitted  con- 
cerns in  the  vicinity  to  take  asbes  from  the 
end  of  the  damp,  to  be  used  in  filling  up  low 
frround  of  their  own.  An  employe  of  one  of 
these  other  concerns,  just  about  dark,  filled  his 
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wagon  wHh  ashes  which  he  dug  oat  from  the 
side  and  onder  the  track,  making  a  deep  hole. 
No  one  saw  him  do  it,  and  the  evidence  was 
practically  VBContradicted  that  he  had  no  au- 
thority to  take  ashes  from  that  point.  An  em- 
ploy«  of  defendant,  returning  with  a  car  from 
the  damp  later  in  the  evening,  fell  into  the 
hole,  and  was  injured.  Held  Insufficient  to 
(how  negligence  in  defendant. 

Appeal  from  Olrcnit  Court,  Jackson  Coun- 
ty;   £.  P.  Gates,  Judge. 

Action  tjr  Wm.  F.  Chandler  against  the 
Kansas  City,  Missouri,  Gas  Company.  Judg- 
ment for  plalntUF,  and  defendant  appeals. 
Bevetsed. 

Action  for  damages  for  personal  injuries 
sustained  by  plaintiff  while  In  the  service  of 
defendant,  and  which  plaintiff  alleges  were 
the  result  of  defendant's  negligence.  De- 
fendant Is  a  manufacturer  of  illuminating 
gas,  having  several  factories  In  Kansas  City, 
near  the  Intersection  of  Front  and  Harrison 
streets;  one  of  which  is  on  the  south  side 
of  Front  street,  and  another  one  on  the  north 
tide  There  is  an  ash  pit  in  the  basement 
of  the  latter,  into  which  cinders  and  ashes 
are  deposited,  and  thence  removed  in  a  car 
up  an  incline  to  a  point  about  35  feet  east  of 
the  factory,  from  which  point  the  car  is 
pushed  by  band  down  an  incline  to  a  track 
along  a  level  on  which  it  is  further  pushed 
by  band  eastward  80  or  100  feet  where  the 
asbes  and  cinders  are  dumped,  and  the  car 
is  tben  returned  to  the  ash  pit  for  another 
load.  The  business  was  so  extensive  that 
the  aab  pit  had  to  be  cleaned  out  three  times 
a  day,  and  five  car  loads,  containing  a  cubic 
yard  each,  were  taken  out  at  each  cleaning. 
The  cinders  were  being  used  by  the  defend- 
ant to  raise  the  surface  of  the  ground  in 
front  of  the  factory.  The  track  along  which 
the  car  was  pushed  was  made  of  iron  rails 
laid  on  longitudinal  sills  elevated  four  to  six 
feet  above  the  natural  surface  of  the  ground, 
but  at  the  time  of  this  accident  the  process 
of  filling  had  progressed  so  far  that  the  space 
under  the  track  and  on  both  sides  to  a  con- 
siderable distance  north  and  south  had  been 
filled  with  cinders  and  leveled.  The  process 
of  filling  was  being  extended  eastward,  and, 
when  the  ground  at  the  end  of  the  track 
was  filled  and  leveled  north  and  south  as  far 
as  desired,  the  track  would  be  extended  fur- 
ther east  to  continue  the  process.  The  plan 
of  the  defendant  was  to  use  ,  the  cinders 
from  this  factory  for  this  filling  purpose. 
But  the  factory  south  of  Front  street  pro- 
duced cinders  in  considerable  quantity  also, 
which  were  not  so  convenient  to  dispose  of, 
and  tlxMe  cinders  the  defendant  sold  to  con- 
cenifl  in  the  vicinity,  who  hauled  them  away 
In  wagons,  and  used  them  for  filling  up  low 
grounds  of  tlieir  own.  It  sometimes  occur- 
red that  there  were  not  enough  cinders  out- 
put from  this  south  factory  to  meet  the  de- 
mand, and  when  that  was  the  case  the  de- 
fendant allowed  the  wagons  to  take  cinders 
from  the  north  side.  To  do  this  the  tisual 
course  was  for  the  wagons  to  go  to  the  east 


end  of  the  track  above  described,  and  take 
the  cinders  from  the  dump.  Among  the  con- 
cerns hauling  cinders  from  these  gas  works 
was  a  lumber  company,  whose  driver  was 
named  Knight  He  had  been  hauling  there 
a  considerable  time,  usually  getting  his  loads 
from  the  south  factory,  but  also,  when  there 
were  no  cinders  there,  getting  there  from 
this  dump.  He  was  so  engaged  on  Decem- 
ber 27,  1899.  He  had  hauled  one  load  from 
the  dump  in  the  afternoon  of  that  day,  and 
returned  about  6  o'clock  for  another.  He 
loaded  his  wagon  at  the  dump,  but  be  ex- 
perienced sonie  difficulty  in  hauling  It  from 
that  point,  and  thereupon  he  threw  out  the 
load  he  had  taken,  and  drove  his  empty 
wagon  west  along  the  north  side  of  the  track 
about  60  feet  from  the  dump,  and  there 
stopped  and  filled  his  wagon  with  cinders 
which  he  dug  out  from  the  side  and  under 
the  track,  making  a  bole  or  pit  under  tho 
track  about  4  feet  deep  and  6  feet  long.  It 
was  about  half  past  5  o'clock  when  he  did 
this,  and  it  was  just  about  dark.  No  one 
saw  him  do  it  He  drove  away  In  the  dark, 
leaving  the  hole  as  he  had  dug  it.  Plaintiff 
was  In  the  service  of  the  defendant  as  a  com- 
mon laborer.  Cleaning  out  the  ash  pit  and 
pushing  and  dumping  that  cinder  car  were 
not  bis  regular  duties,  but  he  was  frequently 
called  on  to  do  It,  and  was  familiar  with  the 
work.  He  had  made  several  trips  with  the 
car  on  the  day  in  question,  when  he  was 
ordered  to  another  part  of  tha  works  on  some 
duty,  and  was  to  return  to  the  cinder  pit  at 
6  o'clock  to  clean  It  out  He  did  so,  and, 
passing  along  the  south  side,  pushed  a  car 
of  cinders  out  to  the  end  of  the  track,  and 
dumped  It,  then  returning,  walking  in  the 
track,  pushing  the  car,  he  fell  Into  the  bole 
which  Knight,  the  driver  of  the  lumber  com- 
pany, had  recently  made  as  above  mentioned, 
and  received  severe  Injuries.  Knight  as  a 
witness  for  plaintiff,  testified  that  the  orders 
from  the  defendant's  man  to  him  was  to 
haul  cinders  from  the  south  side,  but  when 
there  were  no  cinders  there,  for  accommo- 
dation, he  could  go  on  the  north  side,  and 
get  them,  and  he  did  so,  and  also  other  haul- 
ers; all  of  them  usually  going  to  the  end  of 
the  dump  for  their  loads.  The  witness,  in 
undertaking  to  tell  what  orders  be  bad  from 
the  defendant's  superintendent  as  to  where 
he  could  take' cinders  from,  used  this  ex- 
pression, "We  could  get  them  where  we 
pleased,  and  all  we  had  to  do  was  to  come  to 
the  office  and  pay  for  them."  But  on  the 
further  examination  he  said  that  no  one 
pointed  out  to  him  where  he  was  to  get  the 
cinders,  except  that  he  was  told  he  could  go 
over  to  the  north  side  and  get  them.  "Q. 
But  you  went  over  there,  and  took  them 
from  the  end  of  the  dump,  for  several  days? 
A  Tes,  sir.  Q.  And  you  saw  others  taking 
them  from  the  end  of  the  dump?  A.  Tes, 
sir.  Q.  That  was  the  place  where  It  would 
do  no  Injury  to  the  track,  was  It  not?  A. 
Tes,  sir.     Q.  On   this  occasion  you  had  a 
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team  of  young  mules  tbat  did  not  work  very 
well,  or  at  least  got  stuck  with  a  load  In  the 
bole  at  the  end  of  the  dump,  and  you  then 
unloaded,  and  drove  up,  and  made  this  ex- 
cavation under  the  track?  A.  Yes,  sir.  Q. 
Without  any  authorization  from  anybody 
connected  with  the  gas  company?  A.  Yes, 
sir."  And  on  further  examination  hy  plain- 
tiff's attorney:  "Q.  And  he  told  you  that, 
when  the  cinders  gave  ont  at  the  south 
dump,  to  go  over  to  the  north  damp,  where 
the  cinder  track  was,  and  get  them  when- 
ever you  pleased?  A.  No,  sir;  he  did  not 
Q.  Yon  disobeyed  his  Instructions?  A.  He 
did  not  tell  me  I  could  get  them  whenever 
I  pleased.  He  told  me  I  could  go  around 
there  and  get  my  load."  The  evidence  show- 
ed that  the  ground  along  this  track  which 
had  been  raised  by  the  deposit  of  dnden 
was  leveled  off,  and  used  for  storing  gas  pipe 
by  defendant  The  evidence  for  the  defend- 
ant was  to  the  effect  that  the  men  hauling 
cinders  were  directed  to  get  them  from  the 
south  side,  but  when  there  were  no  cinders 
there  they  were  told  that  they  might  go  to 
the  end  of  the  dump  on  the  north  side  and 
get  them,  and  the  defendant  never  knew  that 
any  cinders  were  taken  from  the  north  side 
except  from  the  end  of  the  dump.  Defendant 
knew  nothing  of  this  hole  that  Knight  dug 
in  the  track  uAtll  after  the  accident  which 
happened  about  an  hour  after  the  hole  was 
dug.  It  was  after  dark,  and  no  one  in  the 
employ  of  defendant  bad  occasion  to  go  out 
there,  except  the  man  who  pushed  the  cin- 
der car.  At  the  close  of  the  plaintiff's  evi- 
dence the  defendant  requested  an  Instruction 
to  the  effect  that  the  plaintiff  was  not  enti- 
tled to  recover,  which  the  court  refused,  and 
defendant  excepted.  The  case  was  given  to 
the  Jury  under  an  instruction  that  declared 
the  defendant  liable  if  the  defendant  au- 
thorized Knight  and  others  to  take  cinders 
from  the  vicinity  of  the  cinder  track,  and  in 
doing  BO  "the  defendant  knew,  or  as  a  rea- 
sonably careful  and  prudent  person  might 
have  known,  tbat  In  doing  so  said  persons 
would  be  liable  to  excavate  cinders  near  or 
under  said  cinder  track,"  etc.  And  at  the 
request  of  the  defendant  the  court  instructed 
the  Jury  that  there  was  no  evidence  that  de- 
fendant, or  any  of  Its  agents,  "knew,  or  by 
the  exercise  of  ordinary  care  iplght  have  dis- 
covered, before  the  plaintiff  was  injured," 
that  the  excavation  had  been  made.  There 
was  a  verdict  and  Judgment  for  plaintiff  for 
$7,500,  from  which  defendant  appeals. 

Oage,  Ladd  &  Small,  for  appellant.  Scar- 
rltt  Griffith  &  Jones,  for  respondent 

VALLIANT,  J.  (after  stathig  the  facts). 
The  court  should  have  given  the  instruc- 
tion asked  by  the  defendant  in  the  nature 
of  a  demurrer  to  the  evidence.  There  was 
no  evidence  tending  to  show  any  negligence 
on  the  part  of  defendant.  The  court  cor- 
rectly Iqstructed  the  Jury  that  there  was  no 


evidence  that  defendant  knew,  or  could  have 
known  by  the  exercise  of  ordinary  care,  that 
the  hole  had  been  dug  in  the  track  before 
the  accident  occurred;  yet  an  instmctlon 
given  at  the  request  of  plaintiff  authorized 
the  Jury  to  convict  the  defendant  of  negU> 
gence  if  a  reasonably  careful  and  prudent 
person  might  have  known  that  the  persons 
hauling  the  cinders  wore  liable  to  dig  them 
ont  from  under  the  track.  On  that  theory 
the  defendant,  under  the  circumstances  in 
the  case,  would  not  be  a  reasonably  careful 
and  prudent  person.  If,  In  granting  permis- 
sion to  the  men  to  tiaul  cinders  from  the 
end  of  the  dump,  it  trpsted  that  they,  in 
availing  themselves  of  the  permission,  would 
act  as  reasonable  men  usually  act  under 
like  conditions,  or  that  they  would  at  least 
refrain  from  acts  of  willful  wrongdoing. 
Such  a  rule  of  law  would  Impose  on  one 
In  defendant's  position  the  duty  of  exercising 
the  utmost  care  which  distrust  could  sug- 
gest and  unceasing  vigilance.  Ordinary  busi- 
ness could  not  advance  undw  such  a  role. 
The  learned  counsel  for  respondent  in  their 
brief,  say,  "It  Is  a  far  call  from  the  cer- 
tainty that  a  thing  is  to  happen  to  the  bare 
possibility  that  the  thing  Is  to  happen."  All 
the  shades  of  difference  between  the  cer- 
tainty and  the  bare  possibility  there  referred 
to  are  covered  when  we  say  that  the  thln^ 
is  liable  to  happen.  It  may  be  probable  or 
improbable,  a  reasonable  or  an  unreasona- 
ble expectation;  yet  if  it  may  possibly  oc- 
cur, it  is  liable  to  occur.  These  men,  permit- 
ted to  enter  defendant'^  premises,  and  load 
their  wagons  with  cinders,  were  liable  to 
do  Just  what  this  man  did;  more  liable, 
perhaps,  to  do  so  when,  as  in  this  case,  dark- 
ness assisted  him.  But  the  fact  Is  that  al- 
though a  number  of  men  from  different  con- 
cerns—this man  among  them— had  been  haul- 
ing cinders  from  there  for  a  considerable 
time,  no  one  had  ever  done  such  a  thing  be- 
fore, and  there  Is  nothing  to  suggest  that 
such  a  thln^  was  at  all  likely  to  occur.  The 
utmost  caution  that  distrust  of  mankind 
could  suggest  might  possibly  have  anticipat- 
ed it  and  unceasing  vigilance  have  prevent- 
ed it;  but  the  law  required  of  defendant 
no  such  degree  of  caution  and  no  such  vigi- 
lance. Reasonable  care  is  all  tbat  the  law  de- 
mands. In  Fuchs  V.  St  Louis,  167  Mo.  620, 
loc.  cit  645,  57  S.  W.  610,  67  L.  R.  A.  13ft, 
this  court  per  Tittman,  J.,  quotes  with  ap- 
proval Ray  on  Negligence,  pp.  133,  134:  "A 
reasonable  man  does  not  consult  his  imag^lna- 
tlon.  but  can  be  guided  only  by  a  reasonable 
estimate  of  the  probabllltieB.  The  reasona- 
ble man,  then,  to  whose  ideal  behavior  we 
are  to  look  as  the  standard  of  duty,  will 
neither  neglect  what  his  reason  and  experi- 
ence will  enable  him  to  forecast  as  probable, 
nor  conduct,  on  a  basis  of  bare  chance,  a 
business  whose  success  is  dependent  upon  his 
accuracy  in  forecasting  the  future.  He  will 
order  bis  precaution  by  the  measure  of  what 
appears  likely  in  the  usual  course  of  things." 
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Reference  !■  aim  made  In  that  opinion  to 
Webb'a  Pollock  on  Torts,  pp.  46-6,  from 
wblch  te  quoted:  "This  being  tbe  standard, 
It  follows  that  if ,  in  a  particular  case  (not 
being  within  certain  special  and  more  sMn- 
gent  roles),  the  harm  complained  of  Is  not 
such  as  a  reasonable  man  In  defendant's 
place  should  have  foreseen  as  likely  to  liap- 
pen,  there  is  no  wrong,  and  no  liability." 
See,  also,  Beasley  t.  Transfer  Ck>.,  148  Mo. 
414.  80  S.  W.  87,  and  Stone  v.  Railroad, 
171  Mass.  536,  51  N.  B.  1,  41  L.  B.  A.  704. 
Applying  the  law  as  above  quoted  (with  the 
statement  of  which  we  are  entirely  satisfied) 
to  the  facts  of  this  case,  even  as  made  out 
by  tbe  plaintiff's  evidence  alone,  there  is 
nothing  to  show  a  neglect  of  duty  on  tbe 
part  of  tbe  defendant,  and  nothing  to  render 
it  liable.  True,  the  witness  Knight  said  he 
could  get  cinders  from  where  he  chose,  bat, 
when  questioned  on  that  point,  be  said  that 
no  one  had  told  him  he  could  do  so,  and 
he  knew  that  the  place  they  were  expected 
to  get  their  loads  from  was  at  the  end  of  the 
dump.  He  also  said  that  he  bad  before 
taken  cinders  from  the  side  of  the  track; 
bnt  be  was  very  indefinite  on  that  point, 
and.  If  be  did  so,  there  is  nothing  to  show 
tbat  defendant  knew  it.  The  formation  of 
tbe  raised  surface  of  tbe  ground  and  Its  ob- 
vious use  showed  to  any  reasonable  man 
tbat  defendant  would  not  knowingly  allow  a 
pit  to  be  dug  under  tbe  track,  as  was  done. 
The  evidence  of  defendant  was  explicit  that 
the  men  were  ordered  to  get  the  cinders  from 
tbe  end  of  the  dump,  and  that,  so  far  as 
defendant  knew,  or  could  reasonably  have 
known,  that  was  done.  The  evidence  of 
plaintiff,  though  not  so  explicit,  is  yet  prac- 
tically to  the  same  effect. 

Tbe  Instruction  asked  by  the  defendant  in 
tbe  nature  of  a  demurrer  to  the  evidence 
should  have  been  given. 

Tbe  Judgment  Is  reversed.    Ail  concur. 


STEVENS  et  al.  v.  ANNEX  REALTY  CO. 
et  al. 

(Supreme  C!onrt  of  Missouri,  Division  No.  2. 
March  17,  1903.) 

DBBDS—COVBiNANTS— RUNNING    WITH    LAND— 
FURCHABERS— NOTICS^PERPETUITIES. 

1.  The  owners  of  land  laid  the  same  out  in 
private  streets,  parka,  and  building  lots,  and 
conveyed  the  streets  and  parks  to  trustees, 
with  authority  to  improve  them  and  pay  all 
taxes,  and  covenanted  for  themselves  and 
those  who  might  hold  the  lots  through  them 
that  the  lots  should  be  forever  chargeable  with 
all  assessments  made  by  the  trustees  for  the 
payment  of  taxes  and  Improvements.  Beld, 
that  tbe  covenant  ran  with  the  land. 

2.  Though  the  covenant  did  not  run  with  the 
land,  a  pnrcbaser  with  notice  was  bound  to  ot>- 
serve  it. 

3.  Subsequent  purchasers  claiming  through  a 
recorded  deed  with  covenants  are  chargeable 
with  notice  of  them,  and  occupy  the  same  nosi- 
tion  as  to  them  as  the  original  grantee  did. 

4.  The  owners  of  a  tract  of  land  laid  out  the 
•ame  in  building  lota,  parks,  and  streets,  and 


conveyed  the  streets  and  parks  to  trustees,  who 
were  authorized  to  make  improvements  and 
pay  all  taxes,  and  for  such  purposes  to  make 
assessments  against  the  lots.  I^visions  were 
made  for  filling  vacancies  among  the  trustees 
In  case  of  deau,  etc.  Held,  that  the  convey- 
ance to  the  trustees  did  not  violate  the  rule 
against  perpetuities,  since,  while  the  beneficial 
interests  In  the  streets  coold  never  be  alienated 
independently  of  the  lots,  there  were  persons 
in  being  who  could  by  their  concurrence  convey 
an  absolute  fee  to  the  streets,  etc 

Appeal  from  St  Louis  Circuit  Court;  H. 
D.  Wood,  Judge. 

Suit  by  A.  T.  Stevens  and  others  against 
the  Annex  Realty  Company  and  others. 
From  a  decree  for  complainants,  defendants 
appeal.    Affirmed. 

This  is  an  equitable  proceeding,  tbe  pur- 
pose of  which  is  to  enforce  against  defend- 
ant, the  owner  of  a  lot,  an  assessment  made 
upon  the  lot,  in  pursuance  to  tbe  covenant  of 
a  deed  through  which  it  claims  title,  and  to 
declare  the  assessment  a  lien  upon  tbe  lot 

Tbe  case  was  submitted  to  the  court  upon 
an  agreed  statement  of  facts,  which  shows 
that  on  April  10,  1886,  Angus  O.  Kennedy 
and  Annie  B.  Kennedy,  his  wife,  and  Willis 
H.  Plunkett  and  his  wife,  made  a  conveyance 
to  Pry,  Tebbetts,  Croy,  Doan,  and  Pye,  as 
hereinafter  stated.  The  deed  of  conveyance 
recites  that  whereas,  the  grantors  are  the 
owners  of  certain  tracts  of  land,  containing 
45%  acres;  and  whereas,  in  order  to  Improve 
and  dispose  of  the  land,  they  have  deter- 
mined to  lay  out  certain  private  streets  and 
two  itarks,  and  dedicate  said  streets  and 
parks  to  the  use  of  the  persons  who  may  pur- 
chase and  improve  tbe  lots  in  said  subdivi- 
sion, and  have  caused  the  remainder  to  be 
laid  out  Into  58  building  lots;  and  whereas, 
they  desire  to  secure  to  persons  purchasing 
the  lots  the  enjoyment  of  the  parks  and  pri- 
vate streets  upon  the  terms  and  conditions 
as  set  out  in  the  deed;  now,  in  consideration 
of  $5,  they  convey  the  two  parks  designated 
as  "Clifton  Park"  and  "Frisco  Park,"  and 
tbe  private  streets  and  avenues  designated 
as  "Simpson  Avenue"  and  "Bowman  Av- 
enue," to  the  said  Fry,  Tebbetts,  et  al.,  in 
trust,  to  improve  said  avenues  and  parks, 
giving  tbem  power  for  tbat  purpose  to  im- 
prove and  ornament  the  parks,  and  to  keep 
the  roads  and  parks  in  good  order  and  re- 
pair, empowering  tbem  to  pay  all  taxes,  pub- 
lic or  local.  The  deed  provides  for  the  en- 
joyment of  the  parks  by  the  owners  of  the 
lots,  under  such  rules  and  regulations  as  the 
legal  owners  of  a  majority  In  number  of  the 
lots  may  from  time  to  time  establish.  It 
also  designates  the  parties  of  the  second 
part,  to  wit  Fry,  Tebbetts,  et  al.,  as  trus- 
tees, and  provides  for  the  filling  of  vacancies 
In  case  of  the  death  or  resignation  of  any  of 
the  trustees,  and  fixes  the  terms  for  which 
the  first  trustees  shall  hold  ofllce;  provides 
for  the  election  of  a  president  and  other  offi- 
cers, and  for  tbe  holding  of  an  annual  meet- 
ing on  the  first  Monday  In  March  of  each 
year.    It  also  provides  that  the  trustees  or 
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thelT  BucccBson  Bball  have  power  to  collect 
and  recover,  from  any  party  liable  to  pay 
the  same,  all  sacb  annual  charges  and  assess- 
menta  as  are  or  shall  be  charged,  levied,  or 
assessed  on  said  lots,  or  any  part  thereof,  by 
law,  or  pursuant  to  the  terms  of  the  deed,  or 
any  i>art,  and  to  enforce  the  conditions,  cove- 
nants, regulations,  and  restrictions  created 
by  the  deed,  they  having  toe  their  object  the 
protection  or  Improvement  of  said  lots,  road- 
ways, and  parks.  The  deed  contains  further 
provisions,  substantially  as  follows:  That 
the  said  parties  of  the  first  part,  for  them- 
selves, their  heirs,  executors,  and  adminis- 
trators, and  also  for  and  on  behalf  of  all  per- 
sons who  may  hereafter  derive  title  or  other- 
wise hold  through  them  any  of  the  building 
lots  aforesaid,  or  any  part  of  the  said  lots, 
agree  to  and  with  the  said  parties  of  the  sec- 
ond part,  and  their  survivor  or  survivors,  and 
their  successor  or  successors  in  said  trust,  as 
follows:  First,  that  each  of  said  building 
lots  in  said  subdivision,  and  also  the  person 
or  persons  from  time  to  time  owning  the 
same,  shall  forever  hereafter  stand  and  re- 
main bound  and  chargeable  to  said  board  of 
trustees  for  the  time  being,  and  to  such  treas- 
urer, for  the  payment  of  all  levies,  charges, 
or  assessments  as  shall  be  made  by  said 
board  of  trustees  for  the  purpose  of  paying 
taxes,  general,  special,  or  local,  so  Incurred, 
and  for  the  improvement  of  the  streets  and 
parks;  and  they  further  agree  that  all  said 
assessments  shall  be  a  first  lien  on  said  re- 
spective lots,  and  each  of  them,  and  every 
part  thereof;  and,  in  default  of  payment  at 
the  time  specified,  said  board  of  trustees  may 
Institute  suits  and  prosecute  such  proceedings 
In  law  or  equity  as  may  be  necessary  to  en- 
force said  Hen  and  the  payment  thereof,  with 
interest  from  the  time  It  became  due,  with 
$20  In  each  case  as  liquidated  damages.  It 
further  sets  forth,  substantially,  that  those 
covenants,  conditions,  and  restrictions  shall 
attach  to  and 'run  with  each  and  every  build- 
ing lot,  and  all  titles  and  estates  In  the  same, 
and  shall  be  binding  on  each  and  every  lot, 
and  each  and  every  owner  of  the  same,  for- 
ever. And  it  covenants  that  neither  of  the 
parties  hereto,  nor  their  heirs  or  assigns,  or 
any  future  owner,  shall  or  will  convey  or  de- 
mise any  or  either  of  said  lots,  or  any  part 
thereof,  except  and  being  subject  to  the  cove- 
nants, conditions,  and  restrictions  contained 
In  the  deed;  and,  whether  or  not  It  Is  so  ex- 
pressed In  the  deed  or  other  conveyance  of 
said  premises,  the  same  shall  be  absolutely 
subject  to  said  covenants,  conditions,  and  re- 
strictions, which  shall  ran  with  and  be  ap- 
purtenant to  said  land  and  every  part  there- 
of. There  1&  a  further  provision  that  the 
covenants,  restrictions,  and  so  forth,  shall  not 
be  enforced  personally  against  any  of  the 
parties,  their  heirs  or  assigns,  unless  be  or 
they,  while  owners,  shall  have  violated  or 
failed  to  perform  such  covenants,  etc.  The 
deed  provides  that  the  trustees  shall  make 
the  assessments  for  the  purpose  of  paying 


the  taxes  upon  the  land  held  by  them  in 
trust,  and  tor  the  improvement  of  same,  and 
provides  for  the  maimer  of  making  the  as- 
sessments. This  deed  was  duly  recorded  on 
April  28,  1885. 

On  the  11th  day  of  April,  1885,  Angus  G. 
Kennedy  and  wife  conveyed  the  lota  in  con- 
troversy to  M.  B.  O'Reilly,  which  deed  was 
duly  recorded.  This  deed  contains  a  stipu- 
lation that  the  lots  are  conveyed  by  the  par- 
ties of  the  first  part,  and  accepted  by  the 
party  of  the  second  part,  and  his  heirs  and 
assigns,  subject  to  the  conditions,  stipula- 
tions, and  agreements  contained  in  the  deed 
of  Kennedy  and  Plunkett  to  Fry,  Tebbetts,  et 
al.,  being  the  deed  first  above  recited.  And 
the  deed  further  covenants  that  the  lots  con- 
veyed are  to  be  held,  improved,  and  disposed 
of  in  conformity  with  and  subject  to  all  the 
provisions  of  said  Kennedy  and  Flunkett's 
deed  as  if  said  conditions  were  incorporated 
in  and  made  a  part  of  the  deed. 

It  Is  admitted  tliat,  at  dlfTerent  times  and 
dates  subsequent  to  the  conveyance  by  Ken- 
nedy and  wife  and  Plunkett  and  wife  to  the 
trustee,  said  Kennedy  and  Plunkett  did  con- 
vey to  sundry  parties  the  several  lots,  to  wit, 
lots  numbered  1  to  58,  both  inclusive,  and 
that  In  every  conveyance  of  said  lots,  or  pai^ 
eel  thereof,  the  deed  from  Kennedy  and 
PluYikett  to  Fry  et  al.,  as  trustees,  was  re- 
ferred to,  and  said  conveyance  bound  the  re- 
spective purchasers  to  all  the  restrictions, 
conditions,  and  agreements  contained  In  the 
deed  to  the  trustees  aforesaid.  On  February 
10,  1897,  M.  B.  O'BeiUy  and  wife  conveyed 
the  property  described  in  the  petition,  by 
deed,  which  omitted  reference  to  the  deed  of 
Kennedy  and  Plunkett  to  the  trustee,  to  the 
defendant  the  Annex  Realty  Company,  which 
is  now  the  owner  thereof.  It  Is  admitted 
that  on  the  30th  day  of  April,  1896,  the 
plaintiffs,  as  the  board  of  trustees,  levied 
an  assessment  of  |5  on  parts  of  lot  38, 
and  $3  on  part  of  lot  37,  being  the  property 
In  controversy,  under  and  by  virtue  of  the 
power  and  authority  set  forth  In  the  deed 
from  Plunkett  and  Kennedy  to  Fry  et  al.,  as 
trustees;  and  that  on  the  30th  day  of  July, 
1897,  plaintiffs  notified  the  defendant  of  said 
assessment  and  demanded  payment  thereof. 

Jno.  B.  Denvir,  Jr.,  and  Carter  &  Sager. 
for  appellants.  Toung  &  Altheimer,  for  re- 
spondents. 

BURUE8S,  J.  (after  stating  the  facts).  It 
Is  not  contended  by  defendant  that  a  trust 
estate  is  created  in  the  building  lots  in  Clifton 
place,  and  that  they  can  never  be  alienated, 
but  It  is  admitted  that  they  can  be  alienated 
at  the  will  of  their  respective  owners.  Nor 
Is  there  any  contention  that  the  covenant  of 
the  grantors  in  the  deed  executed  by  them 
on  the  10th  day  of  April,  1885,  to  Fry,  Teb- 
betts, et  al.,  for  themselves,  their  heirs,  ex- 
ecutors, and  administrators,  and  also  for  and 
on  behalf  of  all  persons  who  might  thereafter 
derive  title  to  or  otherwise  hold  through  them 
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any  of  the  lots  aforesaid,  is  in  restraint  of 
alienation  and  In  violation  of  tbe  rule  against 
peipetultleB.  On  the  contrary,  for  the  pur- 
pose of  tbe  present  argument,  defendant  ad- 
mits tbat  the  covenant  is  In  ItseU  perfectly 
legal,  and  that,  if  the  trust  Is  lawful,  it  can 
be  enforced.  But  the  argument  is  that,  as 
the  private  parks  and  streets  were  conveyed 
to  trustees,  to  be  held  In  trust  forever  for  the 
benefit  of  the  lot  owners,  a  perpetual  trust, 
of  which  the  lot  owners  are  the  beneficiaries, 
was  created  in  said  parks  and  streets,  and 
tbat  there  never  will  be  a  time  when  either 
the  tmstees  or  tbe  beneficiaries,  or  both  to- 
gether, can  convey  the  parks  and  streets  from 
the  trust  estate. 

The  law  has  always  been  that  a  vendor  of 
land  may  restrict  Its  use  in  a  particular  way, 
provided  such  restrictions  are  not  against 
public  policy,  and  that  a  covenant  of  this 
character  runs  with  the  land,  when  either 
tbe  liability  to  perform  it  or  tbe  right  to  en- 
force it  passes  to  the  assignee  or  vendor  of 
tbe  land,  if  he  has  notice  of  the  covenant. 
Talk  Y.  Mozhay,  15  Eng.  Ruling  Cases,  254; 
Condert  v.  Sayre,  46  N.  J.  Eq.  386,  19  Atl. 
190;  The  Howard,  etc.,  Company  v.  The  Wa- 
ter Lot  Company,  53  Oa.  689;  Byers  v.  Trust 
Company,  175  Pa.  327,  84  Atl.  629.  The  cov- 
enants contained  in  the  deed  from  Kennedy 
and  Plunkett  to  Fry  eft  al.,  as  trustees,  passed 
wltb  the  land,  and  that  all  of  said  covenants 
and  agreements  passed  to  M.  B.  O'Beilly, 
defendant's  grantor,  by  virtue  of  the  deed  to 
him  by  Kennedy  and  wife,  of  date  April  10, 
1885,  to  one  of  those  lots,  is  too  clear  for  ar- 
gument. As  was  said  in  an  opinion  filed  by 
tbe  learned  circuit  Judge  who  tried  this  case: 
"In  the  case  at  bar,  the  deed  itself  expressly 
provides  that  the  covenants,  conditions,  and 
restrictionB  shall  ran  with  the  land,  and  be 
binding  upon  tbe  owners  thereof  and  upon 
tbe  land  itself  forever.  Tbe  owners  of  the 
lots,  Plnnkett  and  Kennedy,  being  the  orig- 
inal owners  of  the  58  lots,  conveyed  the 
streets  and  parks  to  the  parties  of  tbe  sec- 
ond part  as  trustees,  and,  as  owners  of  all 
tbe  lots,  covenanted  for  themselves  and  all 
anbsegnent  purchasers  thereof  that  they  will 
pay  all  assessments  levied,  and  that  the  land 
shall  be  subject  thereto,  and  also  tbat  the 
deeds  made  of  each  piece  shall  contain  this 
covenant  The  fact  that  the  assessments  are 
to  be  made  by  trustees  does  not  in  any  man- 
ner affect  the  nature  of  the  covenant  It  is 
precisely  the  same  as  if  Plunkett  and  Ken- 
nedy had,  as  owners,  covenanted  with  the 
tmsteea  that,  for  the  purpose  of  improving 
tbe  parks  and  private  roadways  of  the  sub- 
division, they  and  all  subsequent  owners 
would  pay  annually  an  assessment  of  10 
cents  per  front  foot  upon  each  of  the  lots  in 
tbe  subdivision,  to  be  paid  to  said  trustees 
by  sucb'  owners  of  lots,  and  such  charge  to 
be  a  lien  upon  tbe  lots  and  to  run  with  the 
land.  Indeed,  it  is  not  essential  to  the  en- 
forcement of  restrictions  and  servitudes  of 
tbe  character  here  in  controversy  that  they 


should  run  with  tbe  land.  It  is  Bu£Scient 
that  they  be  reasonable  and  not  against  pub- 
lic policy,  and  that  tbe  parties  against  whom 
they  are  sought  to  be  enforced  have  notice, 
actual  or  constructive,  of  the  conditions  or 
restrictions.  A  purchaser  with  notice  of  re- 
strictions, servitudes,  or  stipulations  is  bound 
to  observe  them,  although  they  do  not  run 
with  the  land  at  law.  Tulk  v.  Moxbay,  15 
Eng.  Ruling  Cases,  p.  254.  In  this  case,  all 
the  conditions,  restrictions,  and  stipulations 
contained  in  the  original  deed  are  contained 
In  the  deed  of  defendant's  grantor,  and  the 
deed  of  defendant's  grantor  was  duly  re- 
corded. Constructive  notice  to  an  assignee 
is  sulBcient  to  make  the  covenant  binding 
upon  him.  Subsequent  purchasers,  claiming 
through  a  deed  which  sets  out  the  conditions 
and  has  been  recorded,  are  chargeable  with 
notice  of  them,  and  occupy  the  same  position 
as  tbe  grantee  of  tbat  deed  did."  1  Jones, 
Beal  Property,  par.  782. 

From  what  has  been  said,  it  must  neces- 
sarily follow  tbat  the  action  of  tbe  board  at 
Clifton  Heights  in  levying  an  assessment  of 
|6  on  part  of  lot  38,  and  $3  on  a  part  of  lot 
37,  of  which  defendant  was  at  that  time  tbe 
owner,  under  and  by  virtue  of  their  powers 
and  authority  contained  in  said  deed  from 
Kennedy  and  Plunkett  to  Fry,  Tebbetts,  and 
others,  against  the  property  of  the  defend- 
ant, was  a  legal  and  valid  assessment  and 
the  Judgment  rendered  in  pursuance  thereof, 
declaring  the  same  to  be  a  first  lien  upon  tbe 
property  owned  by  defendant  Annex  Realty 
Company,  Is  a  legal  and  valid  Judgment  and 
should  be  affirmed,  unless  the  trust  created 
unlawfully  suspends  the  power  of  alienation 
of  tbe  parks  and  streets,  and  is  in  violation 
of  the  rule  against  perpetuities,  and  hence  a 
covenant  to  support  it  unenforceable. 

While  there  are  many  definitions  of  a  per- 
petuity, difCerlng  as  a  general  thing  only  in 
the  manner  of  expressing  it,  one  of  tbe  most 
satisfactory  is  that  given  by  Sanders  on  Uses 
and  Trusts,  side  p.  203,  as  follows:  "A  per- 
petuity may,  with  greater  propriety,  be  de- 
fined to  be  a  future  limitation,  restraining  tbe 
owner  of  the  estate  from  aliening  the  fee 
simple  of  tbe  property,  discharged  of  such 
future  use  or  estate,  before  the  event  is  de- 
termined or  tbe  period  arrived  when  such 
future  use  or  estate  is  to  arise.  If  that 
event  or  period  be  within  tbe  bounds  prescrib- 
ed by  law,  It  is  not  a  perpetuity."  "In  order 
to  understand  this  definition  complete,  tbe 
words,  'such  event  or  period  being  more  re- 
mote than  allowed  by  law'  should  be  added.'* 
Note  8,  p.  203,  supra;  Lewis  on  Perpetuity, 
side  p.  164. 

That  tbe  beneficial  interest  in  the  streets 
and  parks  can  never  be  directly  alienated,  or 
alienated  independently  of  tbe  lots,  is,  we 
think,  perfectly  clear;  but  that  by  the  con- 
veyances of  one  of  the  lots  the  beneficial 
interest  In  tbe  streets  and  parks  passes  by  a 
conveyance  of  any  of  said  lots  as  incident 
thereto  is  equally  clear. 
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As  sustaining  the  contention  of  defendant, 
among  the  cases  relied  upon  is  WlIIiamB  y. 
Herrlck,  10  R.  I.  197.  82  Atl.  013,  wlierein  "a 
testator  gave  all  his  property,  subject  to  a 
life  estate,  to  Atg  trustees,  in  trust,  to  erect 
a  briclt  block  to  be  forercr  known  as  the  'A. 
G.  &  A,  W.  Olney  Block,'  the  remainder  to 
be  held  by  them  and  managed  in  such  man- 
ner as  they  might  deem  for  the  best  interest 
thereof,  the  whole  to  be  known  as  the  'A.  W. 
Olney  Trust  Estate.'  He  directed  the  rents 
and  Income  to  be  divided  among  his  heirs  in 
the  same  proportions  as  they  would  Inherit 
his  intestate  estate,  whenever  the  accumu- 
lations should  reach  such  proportions  that  the 
trustees  should  deem  dividends  advisable,  and 
provided,  further,  that  vacancies  in  the  board 
of  trustees  should  be  filled  by  the  probate 
court  having  Jurisdiction  of  the  will  'ever 
thereafter.'  There  was  no  provision  in  the 
will  for  a  vesting  of  the  estate,  or  any  part 
thereof,  in  anybody  at  any  time,  except  by 
way  of  the  dividends  to  his  heirs."  And  it 
was  correctly  held  that  the  trust  was  as  a 
perpetuity. 

To  the  same  effect  substantially  are  the 
following  authorities:  Adams  t.  Perry,  43 
N.  Y.  ^7;  In  re  Walkerly  (Cal.)  41  Pac.  772, 
49  Am.  St.  Rep.  07;  Chaplin  on  Suspension 
of  the  Powers  of  Alienation,  ti  2-64;  Cott- 
man  v.  Grace,  112  N.  Y.  299,  19  N.  E.  839,  3 
L.  B.  A.  145.  Bnt  that  line  of  authorities 
differ  from  the  case  at  bar  In  that  there  is  no 
restriction  here  upon  the  alienation  of  the 
lots,  and,  by  releases,  or  conveyances  to  a 
common  grantee  by  the  owners  of  the  lots, 
these  Interests  can  at  any  time  be  consoli- 
dated in  one,  the  consolidation  thus  formed 
being  of  necessity  an  absolute  fee  in  pos- 
session. 

In  Chaplin  on  Suspension  of  the  Powers  of 
Alienation,  §  64,  It  is  said:  "The  test  of 
alienability  in  any  given  case  lies  in  the  ques- 
tion whether  there  are  persons  in  being  who, 
If  they  wish,  can  convey  an  absolute  fee  In 
possession.  The  absolute  fee  need  not  be 
already  vested  in  order  to  obviate  suspension 
of  the  power.  Wherever  there  is  in  being  a 
representative  for  each  estate,  interest,  right, 
and  possibility,  present  and  future,  vested 
and  contingent,  each  capable  of  alienating. 
If  he  wishes,  the  estate  or  interest  repre- 
sented by  him,  there  can  be  no  suspension. 
For  the  various  estates  and  interests  con- 
stitute, amongst  them,  the  makings  of  an 
absolute  fee;  and  if,  by  releases  or  convey- 
ances to  a  common  grantee,  these  can  be 
consolidated  In  one,  the  consolidated  estate 
thus  formed  is  of  necessity  an  absolute  fee 
in  possession.  In  other  words,  it  Is  sufficient 
if  there  are  persons  in  being  who,  by  com- 
bining the  several  estates,  rights,  interests, 
and  possibilities  that  they  represent  or  are 
authorized  to  speak  for,  can,  If  they  all  wish 
to,  patch  together  an  absolute  fee.  It  Is  not 
necessary  that  all  the  outstanding  possibil- 
ities of  future  defeasance  should  be  capable 
of  conveyance  or  assignment    It  Is  enough 


that  they  may  be  released,  or  In  any  way 
extinguished  or  got  out  of  the  way,  so  that 
the  fee  may  be  cleared  of  all  features  that 
deprive  It  of  Its  absolute  character,  and  may 
be  delivered,  absolute  and  Indefeasible,  to  a 
grantee  or  releasee." 

There  Is  no  suspension  of  the  power  of 
alienation  of  the  lots.  There  are  persons  In 
being  who  can  by  their  concurrence  convey 
an  absolute  fee  to  the  lots,  parks,  streets, 
and  alleys.  The  question  Is  not  as  to  the 
probability  or  Improbability  of  the  owners 
of  the  lots  doing  so,  bat,  rather,  as  to  their 
power  to  do  so  by  their  concurrent  action  if 
so  inclined,  with  respect  to  which  we  think 
there  can  be  no  question.  With  this  aspect 
of  the  case,  there  is  no  future  limitation  re- 
straining the  owners  of  the  lots  from  aliening 
the  fee  simple  of  the  property,  discharged  of 
the  covenants  in  the  deed,  inter  partes,  from 
Kennedy  and  Plunkett  to  Pry,  Tebbettjs,  and 
others;  hence  the  covenants  in  that  deed  are 
not  obnoxious  to  the  rule  against  perpetuities. 

The  Judgment  should  be  a£3rmed,  and  it  is 
BO  ordered.    All  of  this  Division  concur. 


BSCTOB,    ETC.,    OF    MT.    CALVARY 
CHURCH  V.  ALBERS. 

(Supreme  Court  of  Missouri,  Division  No.   1. 
March  18,  1003.) 

TRUST     FUND— THUSTBBS— BXPRH19S     TRTTST- 

QUARANTY— CONTRACT— EVIDBNCB 

—REVIEW— REFEREE. 

1.  Money  contributed  to  plaintiff,  a  church, 
was  kept  separate  from  the  ordina^  levennes, 
and  treated  by  the  vestry  as  a  building  fond 
for  a  new  church,  and  afterwards  turned  over 
to  defendant,  as  treasurer  ot  the  boildluK  fund. 
Other  donations,  paid  to  a  member  of  the  ves- 
try, were  by  him  given  to  defendant  There 
was  no  evidence  that  any  contributor  ever  gave 
defendant  authority  to  hold  or  withhold  the 
money  as  a  trust  fund.  Beld,  that  defendant 
was  not  a  trustee,  and  he  was  guilty  of  a  vio- 
lation of  his  legal  duty  when  he  refused  to  turn 
the  fund  over  to  plaintiff. 

2.  Defendant  claimed  that  money  In  his 
hands  as  treasurer  of  the  building  fund  of  a 
church  was  a  trust  fund,  which  could  only  be 
used  for  the  purpose  of  constractinK  a  new 
church.  The  evidence  showed  that  at  various 
times  he  bad  paid  out  nearly  one-fonrth  of  the 
fund,  on  orders  from  the  vestry,  for  general 
church  purposes,  other  than  for  the  purpose  of 
the  alleged  trust  Held,  that  defendant  was  es- 
topped to  claim  it  to  be  a  trust  fund. 

3.  Parol  evidence  is  not  admissible  to  estali- 
llsh  an  express  trust,  under  Rev.  St.  1899,  ( 
S416,  providing  that  "all  grants  and  assign- 
ments of  any  trust  or  confidence  shall  be  in 
writing,  signed  by  the  party  granting  or  as- 
signing the  same,  or  by  his  or  her  last  will,  in 
writing,  or  else  they  shall  he  void." 

4.  Evidence  examined,  and  held  not  to  estab- 
lish defendant's  claim  that  he  was  to  have  the 
use  of  money  loaned  him  by  plaintiff  "until 
such  time  as  the  same  might  be  required  to  be 
paid  out  for  the  construction  of  a  church  bnild- 
Ing"  by  plaintiff. 

6.  Concluaions  of  a  referee  on  questions  of 
fact,  approved  by  the  trial  court  will  not  be 
disturbed  where  the  evidence  is  conflicting. 

6.  The  vestry  of  a  church  agreed  to  let  de- 
fendant use  money  in  bis  bands  as  treasurer  of 
its  building  fund,  in  consideration  of  his  pay- 
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biK  interest  thereon,  but  no  agreement  was 
made  aa  to  how  long  he  should  have  the  use 
of  it.  At  the  bottom  of  a  report  subseqnentV 
made  by  him  as  such  treasurer  was  the  follow- 
ing guaranty,  signed  by  a  third  party:  "I  guar- 
anty that  [defendant]  will  properly  account  for 
and  pay  over  any  money  he  may  receive  or 
have,  belonging  to  the  Mount  Calvary  building 
fund,  for  bills  incurred  in  building  new  church, 
when  approved  by  the  vestry."  This  guaranty 
was  accepted  by  the  vestry  in  lien  of  the  bond 
originally  required  of  defendant.  Beld  not  to 
constitute,  as  a  matter  of  law,  a  contract  be- 
tween the  church  and  defendant  that  he  should 
retain  and  use  the  mpney  until  such  time  aa  it 
might  be  required  to '  be  paid  out  for  the  con- 
struction of  a  new  church  building. 

Appeal  from  St.  Louis  Circuit  Court 
Action  by  the  rector,  etc.,  of  Mt  Calvary 
Cbnrcli  of  St  Louis  against  Claus  H.  Alters. 
Judgment  for  plaintiff,  .and  defendant  ap- 
peals.   Affirmed. 

Tills  Is  an  action  to  recover  $7,772.13,  with 
5  per  cent  Interest  The  answer  admits  that 
the  amount  claimed  is  correct,  but  sets  up 
two  specific  defenses,  to  wit:  First  that  the 
plaintiff  loaned  him  the  money,  he  to  pay  6 
per  cent  Interest  per  annum  for  the  use, 
"until  such  time  as  the  same  might  be  re- 
quired to  be  paid  out  for  the  construction  of 
a  church  building  for  plaintiff,"  and  tbat  the 
plaintiff  is  not  ready  or  able  to  construct 
such  a  building,  and  therefore  ttae  debt  la 
not  due:  and,  second,  that  tbe  fund  was  con- 
tributed by  various  persons  for  the  construc- 
tion of  a  new  church,  and  was  deposited  with 
iiim,  "upon  tbe  terms  and  conditions  herein- 
before stated,"  by  the  plaintiff,  "with  ttae 
consent  and  approval  of  the  contributors  to 
said  fond,  and  that  defendant  thereby  be- 
came a  trustee  as  to  such  fund  for  both  the 
plaintiff  and  said  contributors,  and,  as  such 
trustee.  Is  not  authorized  to  pay  over  said 
sum,  except  in  payment  for  the  construction 
of  a  new  church  building,"  and  tbat  the 
plaintiff  has  no  intention  of  so  applying  said 
money,  but  Intends  to  misapply  It  to  other 
purposes.  The  answer  then  alleges  a  wllllngi- 
ness  "to  pay  over  the  same  whenever  it  Is 
needed  for  the  purpose  for  which  It  was  sub- 
set il)ed,"  and  In  the  meantime  to  give  any 
security  therefor  tbat  the  court  may  require. 
Tbe  reply  denies  that  the  fund  was  donated 
to  tbe  church  to  be  used  only  for  ttae  con- 
struction of  a  new  church,  but  alleges  that 
its  former  church  was  destroyed  by  the  cy- 
clone in  May,  1896,  and  that  it  owns  a  lot  of 
ground  at  another  place,  on  which  there  is  a 
cburcb  building,  but  says  it  Is  insufficient 
and  unsuitable  for  its  uses,  and  tiiat  ttae 
plaintiff  Is  ready  and  able  to  commence  the 
erection  of  a  new  ctaurcta  on  said  lot  but  is 
prevented  from  so  doing  because  ttae  defend- 
ant withholds  its  said  money,  whicb  It  al- 
leges tbat  the  defendant  does  because  of  his 
factions  opposition  to  ttae  rector,  and  witta 
tbe  Intent  to  force  the  congregation  to  dis- 
clmige  tbtt  lector.  The  reply  then  denies  all 
tbe  allegatlfms  of  tbe  answer  not  specially 
admitted.  By  consent  of  parties  ttae  whole 
case  was  referred  to  a  referee,  who  found  all  | 


ttae  issues  of  fact  for  the  plaintiff,  and  recom- 
mended a  Judgment  as  prayed.  Ttae  trial 
court  overruled  the  exceptions  to  the  ref- 
eree's report  and  entered  Judgment  for  the 
plaintiff  for  $7,969.63;  being  the  admitted 
amount  in  suit  with  5  per  cent  interest  add- 
ed.   Tbe  defendant  appealed. 

Jos.  S.  Laurie,  for  appellant    T.  K.  Sktn- 
ker,  for  respondent 

MARSHALL,  J.  (after  stating  tbe  facts). 
Ttae  case  made  Is  this:  Tbe  plaintiff  is  a 
religious  corporation  organized  under  tbe  laws 
of  this  state.  The  defendant  was  for  many 
years  a  member  of  the  vestry.  Prior  to  the 
cyclone  the  plaintiff  had  two  places  of  wor- 
ship—a church  on  the  corner  of  Lafayette 
and  Jefferson  avenues,  and  a  chapel  on  Grand 
avenue  at  the  terminus  of  Lafayette  avenue. 
Tbe  churcta  was  Incumbered  by  a  mortgage. 
The  ctaurcta  was  owned  by  a  corporation 
known  as  the  Mt  Calvary  Building  Associa- 
tion, which  had  a  capital  stoclt  of  200  sliares, 
of  which  ttae  defendailt  owned  95  shares, 
Joseph  Franklin  and  George  M.  Wright  own- 
ed 50  shares,  and  the  plaintiff  owned  the  bal- 
ance. Tbe  cyclone  destroyed  the  church. 
Thereafter,  principally  through  the  personal 
efforts  of  the  rector,  various  persons  con- 
tributed various  sums  of  money  to  ttae 
ctaurcta,  wbicb  was  kept  separate  from  the 
ordinary  revenues  of  the  church,  and  treated 
by  the  vestry  as  the  building  fund.  On  July 
27.  1896,  tbe  defendant  was  appointed  by  the 
yestry  treasurer  of  the  buUdlng  fund,  and 
ordered  to  give  bond  in  the  sum  of  $10,000, 
vrith  a  trust  company  as  surety;  tbe  vestry 
to  pay  the  expense  of  securing  the  bond.  On 
September  7,  1896,  the  general  treasurer  of 
the  church  turned  over  to  the  defendant,  the 
treasurer  of  the  building  fund,  the  contribu- 
tions that  had  been  received,  amounting  to 
$2,761.90.  On  April  13,  1897,  the  defendant 
as  treasurer  of  ttae  building  fund,  reported  to 
the  vestry  tliat  be  had  received  $3,769.76,  and 
had  paid  out  on  orders  of  ttae  vestry  for 
various  purposes,  other  than  for  the  erection 
of  a  new  church,  the  sum  of  |l,067.60,  leav- 
ing a  balance  in  his  hands  of  $2,712.15.  He 
had  never  given  bond  as  such  treasurer,  but 
when  tae  made  this  report  there  was  written 
at  the  bottom  of  the  report  the  following 
guaranty:  "I  guaranty  that  0.  H.  Albers 
will  properly  account  for  and  pay  over  any 
money  he  may  receive  or  have,  belonging  to 
the  Mount  Calvary  building  fund,  for  bills 
incurred  in  building  new  church,  when  ap- 
proved by  the  vestry  of  Mount  Calvary 
Church.  [Signed]  J.  W.  Kaufman."  This 
guaranty  was  accepted  by  the  vestry  in  lieu 
of  the  bond  originally  required.  In  July, 
1897,  ttae  mortgage  on  ttae  church  was  fore- 
closed. Messrs.  Franklin  and  Wright  donated 
to  the  plaintiff  their  share  of  ttae  proceeds  of 
ttae  sale  after  paying  the  mortgage,  amount- 
ing to  $1,617.77,  and  tbe  share  of  the  plaintiff 
in  such  excess  amounted  to  $2,794.33.    Those 
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aoms,  amotintlng  to  $4,412.10,  were  turned 
over  to  tbe  defendant,  as  treasurer  of  the 
building  fund.  Tbe  fund  In  controTsrsy  was 
therefore  made  up  of  contributions,  tbe  dona- 
tion of  Messrs.  Franklin  and  Wright,  and  tbe 
share  of  the  plaintiff  In  the  excess  aforesaid. 
There  is  absolutely  no  evidence  in  the  record 
that  any  of  the  contributors  limited  the  use 
of  their  contributions  to  the  erection  of  a 
church,  nor  that  any  of  them  constituted  tbe 
defendant  their  trustee  to  hold  the  contribu- 
tions for  any  such  purpose.  Messrs.  Frank- 
lin and  Wright  testified  that  they  "donated 
It  [their  donation]  Into  the  fund  for  the  bene- 
fit of  the  church— the  building  fund  of  the 
new  church— something  of  that  kind."  But 
there  is  no  evidence  that  tbey  constituted  tbe 
defendant  a  trustee  of  their  donations,  nor 
that  tbey  even  had  any  dealings  with  the  de- 
fendant in  that  matter  in  any  way.  On  the 
contrary,  their  donations  were  tiwned  over  to 
Mr.  Lipman,  who  was  acting  as  the  agent  of, 
and  was  a  member  of,  the  vestry,  in.  looking 
after  the  interest  of  the  church  in  the  sale 
under  the  mortgage;  and  he  turned  tbeir 
donations,  as  well  as  the  plaintiff's  share  of 
such  excess,  over  to  the  defendant,  as  the 
treasurer  of  the  building  fund,  and  properly 
reported  his  action  in  this  regard  to  the 
vestry  on  July  6,  1897. 

At  various  times  prior  to  April  S,  1899, 
the  vestry  ordered  the  defendant— once  or 
twice  on  his  own  motion— to  pay  out  of  the 
building  fund  various  sums,  amounting  in 
all  to  $2,269.41,  for  purposes  other  than  for 
building  a  new  church,  and  the  defendant 
obeyed  the  orders  and  paid  the  mon^.  At 
some  time— the  date  is  not  altogether  clear, 
but  at  any  rate  It  was  before  April  13,  1897, 
when  the  Kaufman  guaranty  was  delivered 
to  the  vestry- the  defendant  reported  to  the 
vestry  that  he  could  not  get  more  than  4  per 
cent  Interest  for  the  use  of  the  money,  but 
that  the  banks  charged  him  5  per  cent,  for 
money  when  he  borrowed  from  them,  and  if 
they  would  let  him  use  the  money  he  would 
pay  5  per  cent  for  the  use  of  it;  and  he 
said  that  In  this  way  the  vestry  would  get 
1  per  cent  more  Interest  than  If  they  loaned 
It  to  or  placed  It  in  a  bank  or  trust  company, 
and  would  also  save  the  expense  of  having 
to  pay  for  a  $10,000  bond  for  him  as  treas- 
urer of  the  building  fund.  The  vestry  ac- 
cepted his  proposition.  The  defendant  claim- 
ed for  the  first  time  In  his  answer  that  tbe 
contract  contained  the  further  clause  that 
he  should  have  the  use  of  the  mon^  "until 
such  time  as  the  same  migbt  be  required  to 
be  paid  out  for  the  construction  of  a  church 
building."  And  the  defendant  and  his  wit- 
ness Mr.  Lipman  gave  testimony  which  gave 
some  color  to  that  claim,  but  which,  at  best, 
amounted  In  law  to  only  a  scintilla  of  evi- 
dence in  support  thereof,  as  tbe  following 
excerpts  will  show:  The  defendant  testified 
on  cross-examination  as  follows:  "Q.  Will 
you  state  now  what  you  did  say  at  that 
meeting  about  paying  Interest?    A.  I  stated 


that  I  would  pay  five  per  cent  interest  on 
that  fund.  Q.  That  is  all  you  stated?  A. 
Yes,  sir.  Q.  Is  that  all  you  said  about  tbe 
terms  on  which  you  would  keep  that  fund? 
A.  Tbat  I  could  not  state.  The  statement 
was  embodied  in  that  agreement  there,  and 
I  do  not  remember  what  was  said  afterward. 
Q.  You  do  not  remember  what  was  said  to 
tbe  vestry  about  it?  A.  I  could  not  remem- 
ber the  words.  Q.  Then  you  do  not  pretend 
to  swear  now  tbat  you  said  to  tbe  vestry 
that  you  would  pay  five  per  cent  Interest 
on  condition  that  you  were  to  keep  that  fund 
.until  it  was  needed  in  the  building  of  tbe 
new  church?  A.  The  words  used  I  could 
not  swear  to  at  this  late  date.  Q.  Will  you 
swear  you  used  any  such  language  as  that 
that  I  have  used?  A.  I  do  not  remember, 
sir.  Q.  Will  you  swear  you  used  any  lan- 
guage that  means  the  same  as  the  language 
I  have  just  used?  A.  I  do  not,  sir,  remem- 
ber. Q.  You  do  not  remember?  A.  No,  air. 
Q.  Now,  is  It  true  that  all  you  remember 
about  it  is  what  you  see  written  in  tbat  pa- 
per? A.  That  is  about  tbe  principal  recol- 
lection I  have— that  I  would  keep  that  fond, 
and  allow  6  per  cent  on  It  until  used  for 
building  the  new  churcb.  Q.  And  you  an- 
nex that  qualification  because  you  find  It  in 
that  Kaufman  guaranty?  A.  No;  becaxise 
that  was  in  my  mind  always,  for  the  reason 
that  all  tbat  money  had  been  subscribed  for 
that  purpose  alone,  as  far  as  I  remember  it" 
Mr.  Lipman  testified  for  defendant  aa  fol- 
lows: "Q.  I  will  ask  you  how  long  It  was 
stated,  if  it  was  stated,  that  this  fund  sboold 
remain  in  the  custody  of  Mr.  Aibet»— wben 
be  should  pay  it  out?  A.  Well,  I  do  not 
rememl)er  at  any  time  that  there  was  any 
absolute  time  stated,  how  long  he  should 
bold  it,  or  when  it  should  be  paid  out;  but 
I  do  know  when  this  fund  was  placed  in  his 
hands  it  was  with  tbe  understanding  he  was 
to  take  care  of  It  until  such  time  as  we  re- 
quired It  for  tbe  building  of  a  new  church. 
Tbat  was  tbe  distinct  understanding,  al- 
though I  have  no  knowledge  of  any  Bnch 
thing  being  written."  On  the  otiier  hand, 
the  plaintiff's  witnesses  Mr.  Fauntleroy,  Mr. 
Dempster,  and  Mr.  Dennison  testified  that 
there  was  no  agreement  made  as  to  how  lonj; 
the  defendant  should  have  tbe  use  of  tbe 
money.  And  the  minutes  of  the  vestry  and 
parish  meetings,  and  the  defendant's  reports 
as  such  treasurer,  show  that  after  the  time 
the  defendant  says  such  an  agreement  was 
made,  he  paid  $2,259.41  out  of  the  money  be 
was  so  authorized  to  use,  on  orders  of  tbe 
vestry,  for  general  purposes,  and  not  for 
building  a  new  church.  The  uncontradicted 
evidence  shows  that  the  defendant  never  set 
up  any  right  to  keep  the  money  until  it  was 
required  to  be  paid  out  for  tbe  construction 
of  a  new  church  until  be  asserted  It  In  his ' 
answer.  At  all  times  prior  thereto  be  bad 
taken  tbe  posltltm  that  It  was  a  tmst  fund. 
and  that  the  vestry  wanted  to  divert  it  from 
the  purposes  of  the  trust,  and  tbat  be  felt 
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moraIl7  bound  to  protect  the  fund,  and  to 
see  that  It  was  properly  applied  to  the  pur- 
poses for  which  It  was  contributed.  This  was 
his  position  after  the  parish  had  refused  to 
re-elect  him  a  member  of  the  vestry,  and  aft- 
er the  vestry  had  removed  him  from  the  of- 
fice of  treasurer  of  the  building  fund,  and  had 
abolished  that  office,  and  had  ordered  him 
to  turn  over  the  fund  to  the  treasurer  of  the 
church,  and  later  when  he  refused  even  to 
turn  ^t  over  to  the  bishop  of  the  church, 
saying  It  would  be  no  safer  In  his  hands 
than  It  was  in  the  plaintlfCs  hands.  He  also 
took  the  same  position  on  the  day  after  this 
suit  was  commenced.  In  an  Interview  in  the 
public  press,  and  also  two  days  later  In  a 
letter  to  the  press.  He  did  offer  to  turn  It 
over  to  a  trust  company,  but  when  It  was 
arranged  by  the  treasurer  of  the  church  with 
the  trust  company,  and  the  company  pre- 
pared the  form  of  the  certlflcate  to  be  given, 
be  refused  to  do  so  upon  those  terms,  and 
also  refused  to  specify  upon  what  terms  he 
would  do  80.  After  or  about  the  time  this 
suit  was  begun  he  deposited  the  money  with 
a  trust  company,  took  the  certlflcate  In  his 
own  name,  and  placed  the  certificate  In  the 
hands  of  Mr.  Franklin. 

1.  Trust  Fund.  Three  conclusive  reasons 
are  api)arent  why  the  money  Is  not  a  trust 
fund  in  the  hands  of  the  defendant:  First, 
there  is  absolutely  no  evidence  to  support 
such  a  claim;  second,  the  defendant  himself 
has  not  treated  It  as  a  trust  fund,  but  has 
paid  out  nearly  one-fourth  of  the  total 
amount  for  general  church  purposes,  other 
than  for  the  purposes  of  the  alleged  trust;' 
and,  third.  It  Is  alleged  to  be  an  express,  and 
not  an  Implied,  trust,  and  under  the  statute 
"all  grants  and  assignments  of  any  trust  (« 
confidence  shall  be  in  writing  signed  by  the 
party  granting  or  assigning  the  same,  or  by 
his  or  her  last  will.  In  writing,  or  else  they 
Shan  be  void."  Rev.  St  1809,  i  3416.  And 
construing  this  statute  this  court  has  held 
that  parol  evidence  Is  not  admissible  to  es- 
tablish an  express  trust  Rogers  .v.  Ramey, 
137  Mo.  B98,  39  S.  W.  66;  Woodford  t. 
Stephens,  51  Mo.,  loc.  dt  448.  The  only 
evidence  of  a  trust  shown  by  the  testimony 
Is  as  to  the  $1,617.77  donated  by  Messrs. 
Franklin  and  Wright  and,  If  that  created 
a  trust  It  was  such  only  as  between  them 
and  the  plaintiff,  and  the  plaintiff  was  re- 
sponsible to  them  If  It  violated  the  trust; 
bat,  even  conceding  this  to  be  true,  It  af- 
forded no  reason  or  right  or  excuse  for  the 
defendant  ss.  the  special  agent  of  the  plain- 
tiff, to  withhold  the  plaintiff's  money  from 
It  and  the  claim  that  by  so  doing  he  was 
subserving  a  moral  obligation,  by  preventing 
bis  principal  from  violating  the  principal's 
trust  Is  no  excuse,  especially  as  by  so  doing 
be  violated  his  legal  duty  to  his  principal  to 
return  to  his  principal  his  principal's  money, 
whether  It  be  trust  funds  or  not.  It  was 
wholly  beyond  the  power  or  province  of  the 
defendant  to  refuse  to  torn  over  the  money 


for  any  such  reason.  If  the  fact  had  been, 
as  the  answer  alleges,  that  the  money  was 
placed  in  his  hands  by  the  plaintiff  with  the 
consent  and  approval  of  the  contributors, 
that  would  have  also  been  Insufficient  under 
the  statute,  to  constitute  It  a  trust  fund,  or 
to  make  the  defendai^t  a  trustee,  because  the 
grant  or  assignment  was  not  In  writing,  and 
the  money  was  the  money  of  the  plaintiff. 
There  is  not  a  word  of  evidence  In  this  rec- 
ord tending  In  the  slightest  to  show  that  any 
contributor  or  Messrs.  Franklin  and  Wright 
ever  gave  the  defendant  any  authority  to 
hold  or  withhold  the  money  as  a  trust  fund. 
On  the  contrary,  they  donated  the  money  to 
the  church,  and  It  passed  into  its  custody, 
and  the  church  appointed  the  defendant  its 
special  agent  and  placed  the  money  in  his 
hands.  The  defendant  was  therefore  never 
constituted  a  trustee  by  any  one,  and  It  was 
incompetent  for  him  to  constitute  himself  a 
trustee,  and  hold  the  plalntlfTs  money  for 
any  purpose  except  such  as  the  plaintiff  di- 
rected, and  he  was  guilty  of  a  violation  of 
his  clear  legal  duty  when  he  refused  to  turn 
It  over  to  his  principal. 

2.  Loan.  The  defendant  claims  that  the 
plaintiff  loaned  him  this  money  "until  such 
time  as  the  same  might  be  required  to  be 
paid  out  for  the  construction  of  a  church 
building,"  and  that  it  Is  not  yet  required 
for  such  purpose;  be  agreeing  to  pay  5  per 
cent,  a  year  Interest  for  the  use  of  the  mon- 
ey. The  oral  evidence  does  not  sustain  this 
claim.  The  minutes  of  the  vestry  and  parish 
meetings,  and  the  defendant's  own  reports 
and  conduct  with  reference  to  this  fund, 
do  not  sustain  the  claim.  The  referee  found 
this  Issue  against  the  defendant  The  best 
that  can  be  said  for  defendant  of  the  case 
is  that  the  evidence  Is  conflicting.  The  trial 
court  approved  the  finding  of  the  referee. 
This  court  will  not  weigh  the  evidence  or 
disturb  the  finding  of  fact  in  this  regard. 
Dempsey  v.  Schawacker,  140  Mo.,  loc  dt 
686,  38  S.  W.  954,  11  S.  W.  1100;  Utiey  v. 
Hill,  155  Mo.,  loc.  dt  277,  55  S.  W.  1091,  49 
L.  R.  A.  323,  78  Am.  St  Rep.  569.  The  de- 
fendant however,  says  that  he  does  not  ex- 
pect this  court  to  review  the  findings  of  fact 
by  the  referee,  but  does  ask  this  court  to 
review  the  conclusions  of  law  of  the  referee, 
and  to  apply  the  true  law  to  the  findings 
of  fact  made  by  the  referee.  The  gist  of 
all  which  Is  that  the  defendant  contends  that 
the  guaranty  signed  by  Kaufman  and  deliv- 
ered by  the  defendant  to  the  vestry,  and  its 
acceptance  by  the  vestry,  constitute,  as  a 
matter  of  law,  a  contract  between  the  de- 
fendant and  the  plaintiff  that  he  should  re- 
tain and  use  the  money  until  such  time  as  it 
might  be  required  to  be  paid  out  for  the 
construction  of  a  church  building.  The 
Kaufman  guaranty  prescribed  what  the  guar- 
antor agreed  to  be  bound  for.  It  did  not 
attempt  In  any  way  to  redte  what  the  de- 
fendant's contract  with  the  plaintiff  was, 
nor  to  define  the  rights  or  duties  of  the  par- 
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ties  Inter  sese.  A  guaranty  may  be  broad 
as,  or  broader  or  narrower  than,  the  con- 
tract between  the  principal  debtor  and  his 
creditor.  The  terms  of  the  guaranty  meas- 
ure the  liability  of  the  guarantor,  but  do  not 
constitute  the  contract  between  the  debtor 
and  creditor.  The  contract  of  guaranty  is 
a  contract  between  tfie  guarantor  and  the 
person  assured.  The  person  whose  conduct 
or  acts  are  assured  Is  not  a  necessary  party 
to  a  contract  of  guaranty.  The  contract  be- 
tween the  person  thus  assured  and  the  per- 
son whose  acts  are  assured  is  a  s^arate 
matter.  Brandt  on  Suretyship  and  Guaran- 
ty (2d  Ed.)  vol.  1,  SS  145-166;  Bank  v.  Shine, 
48  Mo.  464,  8  Am.  Bep.  112;  Hill  T.  Ck>mbs, 
92  Mo.  App.  242;  Graham  v.  Ringo,  67  Mo. 
324.  The  guarantor  may  be  discharged  by 
the  creditor  giving  time  to  the  debtor,  or 
by  any  change  in  the  contract  which  varies 
the  terms  of  the  guaranty,  but  this  will  not 
affect  the  liability  of  the  debtor  to  the  cred- 
itor. Therefore,  whilst  by  the  terms  of  the 
guaranty  the  plaintiff  could  only  hold  Kauf- 
man liable  on  his  contract  of  guaranty  by 
showing  that  the  defendant  had  failed  to 
pay  over  the  money  for  bills  incurred  In 
building  a  new  church,  when  approved  by 
the  vestry  of  Mt  Calvary  Church,  this  In 
no  manner  proves  or  establishes  the  fact  or 
the  law  to  be  that  the  plaintiff  was  not  en- 
'  titled  to  demand,  sue  for,  and  recover  the 
money  from  the  defendant  at  any  time, 
whether  it  was  required  to  be  paid  out  for 
the  construction  of  a  church  building  or  not 
Non  constat  that  the  plaintiff  would  ever  be 
able  to  build  a  new  church.  It  might  never 
have  money  enough  to  do  so.  The  corpora- 
tion might  be  dissolved  by  any  of  the  meth- 
ods known  to.  the  law,  and  thus  might  nevor 
build  a  new  church.  According  to  defend- 
ant's theory,  he  would  then  never  be  re- 
quired to  "render  unto  Csesar  the  things  that 
are  Caesar's."  If  the  defendant  had  given 
the  plaintiff  his  note  for  the  money,  and 
bad  made  it  payable  when  required  to  be 
paid  out  for  the  construction  of  a  church 
building,  there  could  be  no  doubt  that  the 
legal  effect  would  be  to  make  It  a  contract 
to  pay  on  demand,  and  to  rob  it  of  its  char- 
acter as  a  note.  1  Parsons  on  Bills  &  Notes, 
p.  39.  In  case  no  time  or  an  uncertain  or 
impossible  time  is  specified  for  the  payment 
of  a  note.  It  is  understood  to  be  payable 
on  demand.  Collins  v.  Trotter,  81  ado.,  loc 
cit  278.  And  when  no  time  is  specified  for 
the  performance  of  a  contract  a  reasonable 
time  is  understood.  Salisbury  v.  Benick,  44 
Mo.  554;  McNew  v.  Booth,  42  Mo.  189.  So, 
too,  where  money  is  loaned,  and  no  time  is 
specified  for  its  return,  or  the  time  specified 
depends  upon  the  happening  of  an  uncertain 
event,  that  may  never  occur,  the  loan  must 
be  regarded  as  a  demand  loan. 

From  these  considerations  It  follows  that 
the  defendant  has  admitted  that  he  has  in 
his  hands  the  fund  in  controversy,  and  that 
be  agreed  to  pay  5  per  cent  per  annum  in- 


terest for  its  use,  but  that  he  has  failed  to 
make  good  his  claim  that  it  was  a  trust  fund 
in  his  hands,  that  he  had  a  right  to  bold  and 
apply  only  to  the  building  of  a  new  church, 
and  also  has  failed  to  make  good  his  claim 
that  he  is  entitled  to  ke^  the  money  until 
it  is  required  to  be  paid  for  the  constmction 
of  a  church  building,  but  that  the  plaintiff 
was  entitled  to  a  return  of  its  money  when- 
ever It  demanded  it  Kaufman  is  not  a 
party  to  this  suit  nor  is  this  a  suit  upon  the 
guaranty,  and  therefore  whether  the  plain- 
tiff would  have  any  claim  against  him  on 
the  guaranty  is  not  material  here.  It  Is 
enough  that  in  this  case  the  plaintiff  has  a 
present  cause  of  action  against  the  defend- 
ant. 

The  judgment  of  the  circuit  court  is  affirm- 
ed.   All  concur. 


DAVIS  V.  EVANS  et  aL 

(Supreme  Court  of  Missouri,   Division   No.   L 

March  18,  1903.) 

SPECIAL  ASSESSMENT  —  SALE  —  CERTIFICATE 
—SECOND  MORTOAOBB— PURCHASE  OP  TAX 
TITLE^— REDEMPTION— PARTY  IN  POSSBSaiON. 

1.  Where  on  a  sale  of  land  under  special  exe- 
cution for  nonpayment  of  a  special  assessment 
made  under  the  Kansas  City  charter  of  1889, 
pp.  1S6,  1S6,  as  amended,  the  sheriff  refused 
to  issue  to  the  purchaser  a  certificate  of  pur- 
chase as  Te<;^ulrea  by  such  charter,  and  the  pur- 
chaser acquiesced  in  such  refnsal,  he  acquired 
no  title. 

2.  Where  the  holder  of  a  second  mortgage 
purchased  an  outstanding  tax  title  to  the  mort- 
gaged property,  from  wnich  he  had  the  right 
to  redeem,  the  title  so  acquired  cannot  be  as- 
serted to  impair  the  rights  of  the  holder  of  the 
first  mortgage. 

3.  One  who  Is  in  possession  of  real  estate,  en- 
joying the  rents  and  profits,  and  whose  duty 
it  Is  to  pay  the  taxes  and  assessments  thereon, 
cannot  impair  the  right  of  a  mortgagee  by  neg- 
lecting to  pay  and  then  pnrchasmg  at  a  tax 
sale. 

Appeal  from  Glrcnlt  Court  Jackson  Coun- 
ty; Edward  P.  Gates,  Judg& 

Action  by  Lucy  J.  Davis  against  J.  Evans 
and  others.  From  a  judgment  in  favor  of 
plaintiff,  defendants  appeal.    Afitaned. 

This  Is  a  suit  in  equity,  the  main  object  of 
which  Is  to  establish  plalntlfTs  mortgage  debt 
as  prior  in  right  to  the  claims  of  defendantsi 
The  property  in  question  is  real  estate  in 
Kansas  City,  and  the  rights  of  the  parties 
respectively  grow  out  of  the  following  trans- 
actions In  relation  thereto: 

March  7,  1892,  defendant  Evans  was  the 
owner  of  the  land.  On  that  day  he  borrowed 
$900  from  plalntlfTs  father,  and  executed  his 
note  and  deed  of  trust  on  the  land  to  secure 
the  loan,  which  deed  was  duly  recorded  that 
day.  Plaintiff  Is  now  the  holder  of  that 
note.  August  16,  1892,  Evans  and  wife  sold 
the  land,  subject  to  the  above-mentioned  in- 
cumbrance, to  Helen  Sherlock,  taking  from 
her  and  her  husband  a  deed  of  trust  to  se- 
cure a  note  for  $350  given  as  part  paymoit 

f  1.  Sse  Mortgaces,  vol.  86,  Cant.  Dig.  1 181. 
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of  tbe  parchaae  money.  Those  deeds  were 
dtily  recorded.  Jmie  22,  1894,  Sherlock  sold 
the  land  to  defendant  .T.  W.  Harlan  for  $50, 
Harlan  In  the  meantime,  that  1b,  April  1, 
1894,  having  purchased  the  $350  note  secured 
by  the  second  deed  of  trust.  The  deed  from 
Sherlock  to  Harlan  was  never  recorded. 
Inly  21,  1894,  Harlan  conveyed  the  property 
to  his  wife.  There  was  no  consideration  for 
that  deed.  January  5,  1895,  Harlan  and  wife 
conveyed  the  land  to  defendant  Johnson,  who 
on  the  same  day  executed  his  note  for  $800 
principal,  and  10  Interest  notes,  and  secured 
the  same  by  deed  of  trust  on  the  property. 
That  was  the  third  deed  of  trust.  It  was 
duly  recorded.  Defendant  Monks  is  now  tbe 
holder  of  those  notes.  March  18,  1895,  John- 
son and  wife  sold  the  property  to  defendant 
Van  Vleck  for  a  consideration  stated  of  $1,- 
500,  of  which  the  notes  in  the  last  deed  of 
trust  mentioned,  amounting  to  $1,040,  formed 
a  part,  and  were  assumed  by  Van  Vleck, 
who  execnted  back  a  deed  of  trust  to  Harlan, 
trustee  for  Johnson,  to  secure  notes  given  for 
the  balance  of  the  ccmsideratlon,  which  notes 
were  afterwards  transferred  by  Johnson  to 
EUrlan.  Harlan  took  possession  of  the  prop- 
erty in  May  or  June,  1894,  and  held  It  and 
effected  the  rents  until  Van  Vleck  pur- 
diased,  when  possession  was  delivered  to 
him,  and  he  lias  retained  it  ever  since. 

There  would  be  no  controversy  between 
tlie  parties  on  the  foregoing  facts,  if  it  were 
not  tor  Hie  transaction  now  to  be  mentioned. 
May  29,  1891,  an  ordinance  of  the  city.  No. 
3,160,  was  passed,  the  purpose  of  which  was 
to  grade  Kansas  avenue,  and  to  that  end  pro- 
ceedings were  had  In  the  circuit  court,  as 
prescribed  by  the  charter  of  the  city,  for  the 
assessment  of  damages  and  benefits.  At 
that  date  defendant  Evans,  and  one  Maguire, 
and  his  trustee,  Boland,  were  the  only  per^ 
sons  shown  by  the  records  to  have  any  in. 
tereat  in  the  property  in  question,  and  there- 
tore,  as  to  it,  they  alone  were  made  parties 
to  tlie  proceedings.  The  Maguire  interest, 
whatever  it  was,  seems  to  liave  ceased,  at 
least  it  was  not  asserted  In  this  case.  Those 
court  proceedings  were  begun  August  3,  1891, 
and  resulted  in  a  Judgment  July  27,  1892, 
assessing  against  this  lot,  as  benefits,  tbe  sum 
of  97  cents.  A  special  execution  Issued  on 
that  Judgment  December  9,  1892,  and  the  lot 
was  sold  by  the  sheriff  thereunder  January 
16,  1893,  to  C.  T.  Qorman  for  $61.  The  fol- 
lowing provision  in  the  charter  of  Kansas 
City  In  relation  to  sncb  sales  was  in  force 
at  the  time: 

"Upon  sales  made  by  the  sheritC  under 
any  snch  special  execution,  be  shall  issue  to 
tbe  purchaser  a  certificate  of  purchase,  set- 
ting forth  the  substance  of  such  si>eclal  exe- 
cntion,  the  date  of  the  sale,  the  purchaser, 
the  property  sold,  and  the  amount  bid.  If 
the  property  so  sold  be  redeemed  within  one 
year  from  the  date  of  such  sale  by  payment 
to  tbe  sheriff  of  the  amount  due  on  tbe  judg- 
ment, including  interest  and  costs  up  to  the 
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date  of  redemption  by  the  owner  of  or  party 
interested  in  the  said  property,  no  deed  shall 
be  given  by  the  sheriff.  •  •  •  If  the  lot 
or  parcel  of  land  so  sold  be  not  redeemed  as 
herein  provided,  a  deed  shall  be  given  at  the 
end  of  one  year  from  the  date  of  said  sale 
by  the  sherilT  to  the  holder  of  said  certificate. 
*  *  *  Such  certificate  of  purchase  sliall 
be  delivered  by  tbe  sheriff  to  the  purchaser 
or  Itis  assignee,  on  payment  of  the  amount 
bid,  which  certificate  shall  be  executed  and 
acknowledged  by  such  sheriff  before  an  offi- 
cer authorized  to  take  aclmowledgment  of 
instruments  affecting  real  estate,  and  shall  be 
filed  for  record  in  the  office  of  the  recorder 
of  deeds  of  Jackson  County  at  Kansas  City, 
within  six  months  after  the  date  of  the 
same."  Pages  155,  156,  Kansas  City  Char- 
ter of  1889,  as  amended. 

The  sheriff  refused  to  give  the  purchaser 
the  certificate  required  by  that  charter  pro- 
vision, and  therefore  no  snch  certificate  was 
recorded.  June  30,  1894,  Harlan  obtained 
by  purchase  a  quitclaim  deed  from  Gorman 
to  this  property.  Pursuant  to  the  execution 
sale,  the  sheriff  made  a  deed  to  Gtorman, 
purporting  to  convey  to  her  "ail  the  right, 
title,  interest  and  estate  of  the  said  Joe 
Evans,  M.  Boland,  trustee  for  Christopher 
Maguire,  of,  in  and  to  said  lot  three  (3)  block 
2,  Graham's  Addition,  an  addition  to  the 
City  of  Kansas,  now  Kansas  City,  Missouri, 
that  I  might  have  as  sheriff  as  aforesaid  by 
virtue  of  the  aforesaid  execution,  levy  and 
notice."  This  deed  was  aclmowledged 
March  1,  1894,  but  it  was  not  delivered  by 
the  sheriff  until  July  following.  It  was  then 
deUvered  to  Harlan,  who  filed  it  for  record 
July  7,  1894. 

While  Sherlock  owned  the  property  his  at- 
tention was  called  by  a  neighbor  to  a  postal 
card  addressed  to  the  former  owner,  Evans, 
informing  him  that  there  was  a  special  bene- 
fit tax  of  97  cents  against  the  lot  Thereup- 
on Sherlock  went  to  the  circuit  clerk's  office, 
and  found  the  records  of  tbe  proceedings, 
and  saw,  marked  in  J;)encU,  opposite  this  as- 
sessment the  word  "Paid."  Afterwards, 
when  he  heard  that  the  property  liad  been 
sold,  he  went  again  to  examine  the  record, 
but  he  could  not  find  the  entry;  was  not  cer- 
tain that  he  found  the  same  book. 

In  1897  other  proceedings  were  had  in  the 
drcult  court  affecting  this  property,  looking 
to  the  condemnation  of  land  to  establish  a 
boulevard,  in  which  there  was  a  braieflt  as- 
sessment adjudged  against  the  north  16  feet 
of  this  lot,  under  execution  of  which  that 
part  of  the  lot  was  sold  by  the  sheriff  to  one  - 
Chase,  who  in  turn  sold  It  to  the  defendant 
Van  Vleck.  Van  Vleck  was  in  possession  of 
the  property  when  those  proceedings  were 
had. 

The  plaintiff  makes  some  charges  in  her 
petition  of  unfair  dealing  and  conspiracy  to 
defraud  in  connection  with  the  several  trans- 
fers of  this  property  between  some  of  the 
defendants,  and  there   is  evidence  for  and 
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against  such  charges,  but,  In  the  view  we 
take  of  the  law  bearing  on  the  undisputed 
facts,  we  consider  It  unnecessary  to  go  Into 
thoae  questions. 

The  finding  and  decree  were  for  the  plain- 
tiff, establisldng  her  deed  of  trust  debt  as  the 
first  lien  on  the  property,  and  authorizing 
a   foreclosure.    Defendants  appeal. 

E.  W.  Shannon  and  C.  E.  Small,  for  ap- 
pellants.   B.  B.  Mlddlebrook,  for  respondent 

VALLIANT,  J.  (after  stating  the  facts).  1. 
There  is  no  question  but  that  the  plaintiffs 
deed  of  trust  is  saperior  to  the  interests  of 
defendants,  If  it  was  not  cut  out  by  the 
sheriff's  sale  under  execution  on  the  Judg- 
ment founded  on  the  special  tax  bill.  The 
regularity  of  the  court  proceedings  which  led 
up  to  that  Judgment  and  the  issuance  of  the 
execution  are  not  questioned. 

The  main  question  in  the  case  grows  out 
of  the  refusal  of  the  sheriff,  at  the  time  of 
the  sale  under  execution  in  January,  1893, 
to  issue  to  the  purchaser  the  certificate  re- 
quired by  the  city  charter  In  such  case,  and 
the  consequent  failure  to  record  such  a  cer- 
tificate. It  is  argued  on  behalf  of  appellants 
that  that  requirement  of  the  charter  was 
merely  directory,  subjecting  the  sheriff,  per- 
haps, to  costs,  but  in  no  way  affecting  the 
title  conveyed.  In  support  of  that  construc- 
tion of  the  charter  provision  we  are  cited 
to  Jackson  t.  Young,  5  Cow.  269,  15  Am.  Dec. 
473,  and  O'Brien  v.  Hashagen,  20  Hun,  665, 
and  text-writers  who  base  their  texts  chiefly 
on  those  cases.  A  reference  to  those  cases 
shows  tliat  they  are  so  briefly  reported  that 
we  can  gather  little  of  the  reasons  on  which 
they  are  founded,  and  we  arc  by  no  means 
satisfied  that  their  facts  render  them  anal- 
agous  to  the  case  at  bar.  But,  wliatever  con- 
struction courts  in  other  states  may  have  put 
on  somewhat  similar  statutes  of  their  own, 
this  court  has  long  ago  laid  down  its  interpre- 
tation of  such  a  provision  in  our  law  as  the 
one  now  under  discussion.  In  Reeds  v.  Mor- 
ton, 9  Mo.  878,  the  court  had  under  consid- 
eration a  section  of  the  statute  relating  to 
sales  of  land  for  taxes,  which  prescribed  that 
the  oflicer  should  deliver  to  the  purchaser  a 
certificate,  which  should  be  acknowledged 
and  recorded  like  a  deed,  after  which  the 
owner  has  two  years  In  which  to  redeem, 
and,  if  he  did  not  redeem  within  that  period, 
the  officer  was  to  give  the  purchaser  a  deed. 
Tlie  court  held  that  the  requirements  as  to 
giving  a  certificate  and  having  it  recorded 
were  essential  to  the  validity  of  the  sale.  It 
was  said  by  the  court  that  the  recording  of 
the  certificate  was  one  of  the  most  efficient 
methods  of  bringing  notice  to  the  owner  that 
bis  land  had  been  sold,  and  that  that  was 
the  main  object  of  that  requirement  of  the 
statute.  That  decision,  defining  the  purpose 
and  effect  of  such  a  certificate,  was  rendered 
in  1846,  and  its  correctness  has  never  been 
questioned  in  this  court.  Therefore,  when- 
ever the  lawmaking  power  of  this  state  has 


since  then  inserted  a  similar  requirement  in  a 
statute  relating  to  the  same  subject,  we  must 
understand  that  the  Legislature  mean*-  it  to 
have  the  force  and  effect  as  declared  in  that 
case. 

But  it  is  argued  that  the  court  In  the  case 
Just  mentioned  was  construing  a  statute  re- 
lating to  a  nonjudicial  sale,  whereas  we  are 
now  considering  a  sheriff's  sale  under  execu- 
tion emanating  from  a  court  of  record.  In 
1846,  when  that  case  was  decided,  sales  of 
land  for  taxes  in  this  state  were  not  made 
under  Judgments  of  court,  and  the  details 
then  prescribed  by  law  in  such  proceedings 
were  for  the  guidance  of  the  executive  officers 
making  the  sales.  But  when  the  Legislature 
adopted  a  different  system,  and  provided  for 
the  bringing  into  court  of  the  delinquent 
landowner  and  the  condemning  of  his  land 
to  sale  for  the  payment  of  taxes,  whatever 
requirements  there  were  in  the  law  under 
the  old  system  which  were  brought  forward 
and  prescribed  to  be  observed  in  the  new 
procedure  have  Just  the  same  effect  under 
the  new  as  they  had  under  the  old  system, 
and  especially  is  that  so  in  reference  to  a 
requirement  the  meaning,  purpose,  and  ef- 
fect of  which  had  been  fully  explahied  by 
Judicial  interpretation.  If  the  requirement 
of  the  statute  construed  in  the  case  of  Reeds 
V.  Morton  was  mandatory,  and  the  recording 
of  the  certificate  essential  to  the  validity  of 
the  sale,  as  the  court  then  declared,  we  must 
assume  that  when  the  lawmaker,  dealing 
with  a  similar  subject,  put  the  same  re- 
quirement in  the  city  charter,  it  was  intended 
to  have  the  effect  that  had  before  been 
Judicially  declared. 

Although  the  condemnation  and  sale  of 
land  for  taxes  are  now  conducted  under  pro- 
ceedings In  court,  yet  It  is  often  the  case  that 
the  owner  has  really  no  notice  In  fact  of  the 
proceeding,  and  therefore  there  is  not  such  a 
great  difference  between  the  present  Judicial 
and  the  former  nonjudicial  sale,  In  so  far  as 
actual  notice  is  concerned.  The  case  at  bar 
illustrates  this.  The  charter  of  Kansas  City 
in  such  proceedings  declares:  "It  shall  be 
sufficient  to  bring  in  the  owner  of  the  prop- 
erty or  those  interested  therein,  who  may  be 
such  at  the  time  of  the  taking  effect  of  tlie 
ordinance  providing  for  the  Improvement,  and 
parties  claiming  or  holding  through,  or  under 
such  owners  or  parties  Interested  or  any  of 
them  shall  be  bound  by  the  proceedings  with- 
out being  brought  in."  Article  8,  J  5.  Under 
that  clause  of  the  charter,  this  condemnation 
proceeding  was  conducted  without  the  pres- 
ence of  any  one  of  the  parties  to  this  suit  ex- 
cept Evans,  who,  when  the  suit  came  on  for 
hearing,  had  really  no  Interest  in  it  at  all. 

At  the  time  the  Judgment  was  rendered  In 
that  proceeding,  charging  upon  this  lot  tbe 
payment  of  97  cents,  there  was  no  one  ac- 
tually a  party  to  the  suit  who  had  an  interest 
to  the  amount  of  97  cents  in  the  property. 
The  parties  really  In  interest  were  charge- 
able only  with   a  constructive   lis  pendens 
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notice;  there  was  no  actual  notice.*  There- 
Core  there  la  little,  if  any,  room,  under  the 
facta  of  this  case,  to  argue  that  there  should 
be  a  different  construction  of  the  statute 
prescribing  the  terms  of  a  nonjudicial  sale 
by  an  ezecutl^«  officer  and  one  prescribing 
terms  of  a  Judicial  sale  under  such  a  pro- 
ceeding. So  far  as  the  refusal  of  the  sheriff 
to  give  the  certificate  is  concerned,  there  is 
really  more  reason  for  holding  the  purchaser 
at  the  Judicial  sale  to  the  strict  conspiuence 
of  that  act  than  there  would  have  l^een  un- 
der a  nonjudicial  sale  for  taxes,  because  the 
sheriff,  in  a  Judicial  proceeding,  is  subject  to 
the  order  of  the  court  in  reference  to  the 
execution  of  its  process,  and,  If  the  purchaser 
is  not  satisfied  with  what  the  sheriff  does, 
he  can  go  into  court  by  motion  and  require 
the  officer  to  do  what  is  right.  We  hold  that 
the  Issuance  of  a  certificate  of  sale  by  the 
sheriff,  and  the  recording  of  such  certificate 
as  required  by  the  charter,  are  essential  to 
the  ralidity  of  such  sale,  and,  those  require- 
ments not  having  been  observed  In  this  case, 
the  sale  was  invalid. 

2.  There  is  another  reason  why  the  sale 
under  execution  In  this  case  cannot  avail  the 
defendants  to  cut  out  the  plalntlfTs  prior 
mortgage.  The  city  charter,  after  providing 
that  any  party  in  interest  may  redeem  with- 
in one  year,  declares:  "If  the  lot  or  parcel 
of  land  so  sold  be  not  redeemed,  as  herein 
provided,  a  deed  shall  be  given  at  the  end 
of  one  year  from  the  date  of  said  sale  to  the 
holder  of  said  certificate."  Article  9,  {  18. 
Before  the  sheriff  delivered  his  deed  in  this 
case,  the  defendant  Harlan  had  purchased  a 
quitclaim  title  to  the  land  from  Gtorman,  the 
purchaser  at  the  tax  sale.  At  that  time 
Harlan  held  the  second  deed  of  trust,  above 
mentioned,  given  by  Sherlock  to  Brans,  and 
also  a  quitclaim  deed  from  Sherlock.  Not 
only  was  the  plalntlfTs  mortgage  duly  re- 
corded before  the  second  mortgage,  held  by 
Harlan,  had  been  given,  but  the  deed  secur- 
ing that  second  lien  expressed  on  its  face  that 
it  was  subject  to  the  plaintiff's  $900  incum- 
brance. The  holder  of  a  second  mortgage 
cannot,  by  buying  a  tax  title,  extinguish  the 
lien  of  the  first  mortgage.  Harlan,  as  sec- 
ond mortgagee,  had  the  right  under  the  law 
to  redeem  the  land  from  the  tax  sale  before 
tbe  sheriff's  deed  was  delivered.  The  pur- 
chaser at  the  sheriff's  sale,  therefore,  was  not 
free  to  refuse  the  amount  of  his  bid  and  costs 
and  keep  tbe  title,  as  he  might  have  done  on 
the  demand  of  a  stranger.  Harlan's  right  to 
redeem  was  a  valuable  Interest  in  the  prop- 
erty, and  was  superior  to  tbe  purchaser's 
right  to  demand  a  deed  of  tbe  sheriff.  But 
tbe  second  mortgagee  cannot  use  such  a 
right  to  impair  the  effect  of  the  prior  mort- 
gage In  such  case  It  makes  no  difference 
whether  tbe  second  mortgagee  sees  fit  to  give 
*his  act  tbe  aspect  of  a  redemption  from  the 
tax  burden  or  a  purchase  from  the  purchaser 
at  tbe  tax  sale;  the  effect  as  to  a  prior  mort- 
gage is  redemption,  with  right  to  call  the 


prior  mortgagee  to  an  equitable  accounting 
for  tbe  amount  paid  necessary  to  redeem.  In 
Chrisman  v.  Hough,  146  Mo.  102,  loc.  dt. 
Ill,  112,  47  S.  W.  941,  943,  the  court,  per 
Brace,  J.,  said:  "All  that  the  second  mort- 
gagee can  in  equity  and  good  conscience  de- 
mand of  the  prior  mortgagee  is  that  he  be 
reimbursed  from  the  general  estate  for  the 
sum  thus  expended  in  procuring  a  title  which 
protects  the  interest  of  each,  and  restores 
the  estate  to  its  original  standing  so  far  as 
their  Interests  therein  are  concerned."  In 
the  same  opinion  it  is  also  said:  "And  no 
distinction  on  principle  can  be  made  between 
the  case  where  such  title  is  procured  at  first 
hand,  by  purchase  at  the  tax  sale,  and  the 
case  where  the  tax  title  is  afterwards  ac- 
quired by  the  second  mortgagee  from  the 
purchaser."  The  same  principle  is  declared 
also  in  Frank  v.  Cahithers,  108  Mo.  569,  18- 
S.  W.  927,  and  Ins.  Co.  v.  Bulte,  45  Mich. 
113,  loc.  dt.  122,  7  N.  W.  707.  For  the 
same  reason,  the  title  acquired  by  defend- 
ant Van  Vleck  to  tbe  north  15  feet  of  the 
lot  In  question  under  the  boulevard  condem- 
nation proceedings  Is  also  of  no  effect  as- 
to  the  plaintiff's  mortgage.  Van  Vleck  be- 
ing in  possession  at  the  time,  and  enjoying 
the  rents  and  profits,  it  was  his  duty  to  have 
paid  that  assessment  and  have  prevented  the 
sale. 

The  circuit  court  took  the  correct  view  of 
this  case.  The  Judgment  is  affirmed.  All 
concur. 


BLEVINS  V.  TERRBLL,  Land  Oommissioner, 

et  al. 

(Supreme  Court  of  Texas.    April  16,  1903.) 

SCHOOL    LANDS  —  LEASES  —  CANCELLATION- 
POWERS  OP  COMMISSIONER— PURCHASE 
OF   LEASED   LANDS. 

1.  A  land  commisaioner  has  no  power  to  can- 
cel an  existing  lease  of  school  lands  which  is 
in  good  standing,  and  at  the  same  time  exe- 
cute another  lease  to  the  holder  of  the  lease  so 
canceled. 

2.  School  lands  were  leased  on  September  24, 
1892,  for  five  years,  and  while  such  lease  was 
in  force,  on  August  17,  1S9G,  the  land  commis- 
sioner, without  authority,  canceled  tiie  same, 
and  executed  to  an  assignee  thereof  a  new  lease 
of  the  same  land  for  ten  years  from  the  Ist 
day  of  August,  1896.  On  February  28,  1900, 
the  latter  lease  was  canceled,  and  a  new  lease 
made  to  the  previous  lessee  for  ten  years  from 
February  2,  1900.  Held,  that  since  the  lease 
of  September  24,  1802,  continued  until  it  ex- 
pired by  its  terms  on  September  24,  1807,  the 
lease  of  February  28,  1900,  was  valid,  so  that 
the  land  was  not  subject  to  purchase  during  its 
continuance. 

Applictition  for  mandamus  on  relation  of 
W.  S.  Blevins  against  J.  J.  Terrell,  land  com- 
missioner, and  others.    Writ  denied. 

Walter  Glllis,  for  relator.  C.  K.  Bell,  Ally. 
Gen.,  and  T.  S.  Reese,  Asst.  Atty.  Gen.,  for 
respondent  Rogan.  Denman,  Franklin  &  Mc- 
Gown,  for  respondent  Gage. 

BROWN,  J.  Relator  filed  his  petition  In 
this  court  against  Charles  Rogan,  Commls- 
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sioner  of  the  General  Land  Office,  and  A.  S. 
Gage,  praying  for  a  writ  of  mandamus 
against  the  Commissioner  of  the  Laud  OtUce 
for  the  purposes  as  set  out  in  the  petition. 
Rogan's  term  of  office  having  expired,  Ter- 
rell was  elected  to  succeed  him,  and  qualified 
according  to  law,  after  which  he  was  made 
a  party  defendant  to  the  proceeding. 

The  petition  alleges,  in  substance,  that  on 
the  11th  day  of  June,  1902,  he  was  an  actual 
settler  in  good  faith  on  section  No.  2,  block 
No.  847,  certificate  No.  33.650,  Gulf,  Colorado 
&  Santa  F6  Railway  Company,  original  gran- 
tee, situated  in  Brewster  county,  Tex.,  and 
on  the  said  day  the  said  relator  filed  with 
the  county  clerk  of  the  said  county  his  appli- 
cation to  purchase  the  said  section  for  a 
home;  complying  in  all  respects  with  the  re- 
quirements of  the  law  in  making  the  applica- 
tion and  the  affidavit,  making  the  first  pay- 
ment upon  the  land,  and  executing  bis  obli- 
gation. On  the  same  day  relator  filed  bis  ap- 
plications to  purchase,  as  additional  lands  to 
bis  home  section,  each  of  the  following  de- 
scribed sections  of  land,  situated  In  the  same 
county,  and  each  being  within  a  radius  of 
five  miles  from  the  first  described  section,  to 
wit:  Section  No.  2  in  block  No.  9,  certificate 
No.  1/688,  Galveston,  Uarrisburg  &  San  An- 
tonio Railway  Company  original  grantee, 
and  section  No.  4  in  block  No.  347,  certificate 
No.  3,366,  Gulf,  Colorado  &  Santa  F6  Rail- 
way Company  original  grantee.  In  making 
the  applications  for  the  last-named  sections 
the  relator  complied  in  all  respects  with  the 
law,  and  on  the  13th  day  of  June,  1902,  the 
said  clerk  of  the  county  court  of  Brewster 
county  filed  the  applications  and  the  several 
obligations  with  the  Commissioner  of  the 
General  Land  Office,  and  deposited  with  the 
Treasurer  of  tbe  state  of  Texas  the  one-for- 
tieth part  of  the  price  of  each  section  paid 
by  relator  thereon,  and  on  tbe  same  day  the 
Commissioner  of  the  Land  Office  approved 
each  of  tbe  said  applications,  and  awarded 
each  of  the  said  sections  of  land  to  the  rela- 
tor as  purchaser  thereof.  Each  of  tbe  said 
sections  of  land  belonged  to  the  public  free 
school  fund,  and  prior  to  the  making  of  said 
applications  had  been  classified  as  dry  graz- 
ing land,  and  appraised  at  $1  per  acre;  and,  at 
the  same  time  the  applications  were  made, 
each  of  said  sections  was  duly  on  the  market 
for  sale  under  the  laws  of  this  state.  After 
be  bad  accepted  relator's  applications  and 
awarded  the  lands  to  him,  the  Commissioner 
of  the  Land  Office  canceled  and  set  aside  tbe 
award  and  contract  made  for  the  purchase  of 
section  No.  2,  block  No.  347,  upon  tbe  ground 
that  the  land  was,  at  tbe  time  the  application 
was  made,  under  a  valid  lease  to  A.  S.  Gage, 
which  lease  was  then  in  full  force  and  in 
good  standing.  On  September  24,  1892.  tbe 
Commissioner  of  the  General  Land  Office 
leased  section  No.  2,  block  No.  347,  and  other 
lands,  to  T.  F.  Swann,  for  five  years,  and 
while  the  said  lease  was  In  force,  to  wit, 
August  1,  1896,  Swann  transferred  all  of  bis 


Interest  In  the  said  lands  under  the  leaae  of 
A.  S.  Gage.  Tbe  Commissioner  of  the  Land 
Office  on  August  17,  1896,  canceled  tbe  said 
lease  by  consent  of  Gage,  and  on  the  same 
day  executed  to  tbe  said  Gage  a  new  lease 
for  section  No.  2,  block  No.  347,  for  ten  years 
from  the  1st  day  of  Auugst,  1896,  and  after- 
wards, to  wit,  on  February  28,  1900,  Charles 
Rogan,  then  Commissioner  of  tbe  General 
Land  Office,  canceled  tbe  lease  made  to  A.  S. 
Gage,  and  leased  the  said  section  of  land  to 
bim  for  ten  years  from  tbe  2d  day  of  Febru- 
ary, 1900.  Relator  charges  that  both  of  the 
leases  made  to  Gage  were  void,  and  made  for 
the  purpose  of  giving  him  control  of  tbe 
land  for  a  greater  period  of  time  than,  was 
permitted  by  law.  The  petition  prayed  tbat 
the  writ  of  mandamus  issue  against  tbe  Com- 
missioner of  tbe  Land  Office,  requiring  liim  to 
reinstate  the  application,  award,  and  tbe  con- 
tract of  tbe  relator  for  the  said  section  N'o.  2 
in  block  No.  347. 

Terrell,  as  Commissions  of  tbe  Land  Of- 
fice, and  A.  S.  Gage,  as  co-respondent,  an- 
swered by  general  demurrer,  and  also  by  an- 
swer admitting  the  facts  as  stated  in  tbe  pe- 
tition to  be  true,  except  in  so  tar  as  they 
charged  upon  the  respondents  an  intention  to 
violate  the  law  in  making  the  said  leases. 
It  was  alleged  In  the  answer  that  tbe  Srst 
lease  was  made  to  Gage  in  conformity  to  tbe 
previous  customs  and  rulings  of  the  Com- 
missioners of  the  Land  Office,  and  that  tbe 
second  lease  was  made  in  compliance  wltb 
the  decision  of  tills  court 

Tbe  lease  made  to  Gage  on  tbe  17th  day  of 
August,  1806,  was  void,  because  the  commis- 
sioner bad  no  power  to  cancel  the  existing 
lease,  wtilch  was  in  good  standing,  and  at 
the  same  time  to  execute  another  to  bim. 
Ketner  v.  Rogan,  68  S.  W.  774,  6  Tex.  Ct 
Rep.  118.  If  the  lease  which  bad  been  made 
to  Swann  and  assigned  to  Gage  was  not  can 
celed  by  the  transaction  between  Gage  and 
the  Commissioner  of  the  General  Land  Office, 
it  expired  on  the  24th  day  of  September. 
1897,  and  the  land  was  on  tbe  market  for 
sale  or  lease  from  that  time  until  it  was 
leased  to  Gage,  on  the  28th  day  of  Febru- 
ary, 1900,  at  which  time  there  was  no  obsta- 
cle  to  making  a  yalid  lease  to  Gage.  By  tbe 
execution  of  the  lease  of  February  28,  1900, 
the  land  was  withdrawn  from  sale  during 
the  continuance  of  tbat  lease,  and  at  the 
time  relator  made  his  application  it  was  not 
on  the  market;  hence  be  acquired  no  right 
by  his  application,  nor  by  bis  settlement  up- 
on the  land.  It  is  unnecessary  to  discuss  tbe 
motive  wMch  may  have  prompted  the  Com- 
missioner of  the  Land  Office  to  make  the  last 
lease  to  Gage,  for,  while  there  are  no  facts 
charged  which  show  an  improper  motive, 
yet,  if  it  were  true  as  charged,  it  could  not 
affect  the  relator,  because  be  had  no  right 
In  the  land,  and  the  act  of  leasing,  being 
lawful  and  done  in  a  lawful  manner,  vested 
tbe  rights  of  a  lessee  in  Gage  during  tbe  term 
for  which  it  was  made. 
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The  writ  of  mandamus  will  be  refused  In 
tills  case,  and  all  costs  of  this  proceeding  will 
be  taxed  against  the  relator. 


WAGGONER  ▼.  DODSON  et  aL 

(Supreme  Court  of  Texas.    April  16,  1903.) 

DBBDS— RBCITALS-PRIOR    CONVEYANCB— NO- 
TICE—ESTOPPEL  IN  PAIS— 8TATB- 
MENTS-REUANCB. 

1.  Where  a  deed  to  defendant's  grantor  from 
the  common  source  recited  that  the  grantor 
had  heretofore  made  and  delivered  hia  deed  to 
the  property  in  coutroTersy,  and  that  he  was 
informed  it  had  been  lost,  for  which  reason 
he  executed  the  deed  in  question,  hut  failed  to 
recite  to  whom  such  alleged  lost  deed  had  been 
executed,  it  could  not  be  presumed  that  it  had 
been  executed  to  the  fn'antee  in  the  subsequent 
deed,  and  hence  the  latter  and  persons  claim- 
ing under  him  were  charged  with  notice  that 
at  the  time  of  executing  it  the  grantor  had  no 
title  to  the  land. 

2.  Plaintiff  had  inclosed  a  large  pasture,  con- 
taining tracts,  some  belonging  to  himself,  and 
many  belonging  to  others,  asserting  title  only 
to  those  which  he  owned.  Most  of  plaintiff's 
title  papers  were  in  the  custody  of  his  attor- 
neys, but  those  to  the  land  in  question  were 
in  the  possession  of  others;  and  on  account  of 
the  large  numher  of  his  holdings,  which  con- 
sisted of  more  than  100  tracts,  he  did  not  al- 
ways rememl>er  the  tracts  he  owned.  During 
negotiations  by  defendants'  grantors  to  pur- 
chase land  included  in  the  tract  which  in  fact 
belonged  to  plaintiff,  such  grantors  requested 
plaintiff  to  buy  the  same,  but  he  declined,  say- 

,  Ing  that  he  did  not  claim  it,  and  that  the  own- 
er could  fence  it  ont  of  the  pasture  at  any  time, 
as  he  did  not  desire  to  use  it.  Held,  in  an  ac- 
tion by  plaintiff  to  recover  the  land,  that,  in 
the  absence  of  evidence  that  defeudants'  gran- 
tors were  influenced  to  purchase  the  land  by 
plaintiff's  statements,  plamtiff  was  not  thereby 
estopped  to  claim  title  thereto. 

Error  to  Court  of  Civil  Appeals  of  Second 
8apr«iie  Judicial  District. 

Action  by  W.  T.  Waggoner  against  M. 
Dodson  and  otbers.  From  a  judgment  (71 
8.  W.  400)  In  favor  of  defendants,  plaintiff 
brings  error.    Reversed. 

W.  W.  Flood  and  Theodore  Mack,  for 
plaintiff  In  error.  Montgomery  &  Hughes 
and  J.  H.  Barwise,  Jr.,  for  defendants  In  er- 
ror. 


WIL.LIAMS,  J.  This  Is  an  action  of 
trespass  to  try  title,  brought  by  plaintiff 
in  error  to  recover  of  defendants  in  error  a 
tract  of  320  acres  of  land  patented  to  the 
heirs  of  Reuben  Homsby.  Both  parties 
claim  under  M.  M.  Homsby.  The  plalntlfTs 
title  was  the  elder,  but  was  defeated  in  the 
district  court  upon  the  grounds  (1)  that  de- 
fendants were  Innocent  purchasers  without 
notice  of  plaintlfTs  title,  and  (2)  that  plaln- 
tiir  was  estopped  by  bis  conduct  from  as- 
serting his  elder  title  against  defendants. 
The  Court  of  Civil  Appeals  affirmed  the 
Judgment  of  the  district  court  upon  the  first 
proposition,  pretermitting  a  decision  of  the 
second.  Plaintiff  showed  a  regular  chain  of 
title  from  the  state  to  M.  M.  Hornsby,  and 
In  Iilmself,  under  Homsby,  by  deed  from  the 


latter  to  S.  D.  De  Cordova  July  14,  1883,  and 
deed  from  De  Cordova  to  himself  July  23, 
1883.  These  two  deeds  were  not  recorded 
until  November  27,  1899.  The  title  of  de- 
fendants originated  in  a  deed  from  M.  M. 
Hornsby  to  C.  H.  Sbaw,  May  13,  1802,  as 
follows: 

"The  State  of  Texas,  County  of  Travis. 
Know  all  men  by  these  presents:  That 
whereas,  I,  M,  M.  Hornsby  of  the  county  of 
Travis  and  State  of  Texas,  have  heretofore 
made,  executed,  and  delivered  my  deed  to 
the  Reuben  Hornsby  survey  of  320  acres  of 
land  lying  and  being  situate  in  the  county 
of  Wichita  In  the  state  of  Texas,  and  which 
said  deed  I  am  now  Informed  has  been  lost. 
Now,  therefore,  I,  M.  M.  Hornsby  in  consid- 
eration of  the  premises  and  of  the  sum  of 
one  dollar  to  me  in  hand  paid  by  Charles  H. 
Shaw,  of  the  county  of  Travis  and  state  of 
Texas,  have  bargained,  sold  and  quitclaim- 
ed to  the  said  Charles  H.  Shaw  the  said 
Reuben  Hornsby  survey  of  320  acres  of  land 
situated  In  said  county  of  Wichita  in  the 
state  of  Texas.  To  have  and  to  hold  unto 
him  the  said  Shaw,  his  heirs  and  assigns  for- 
ever. Witness  my  liand  this  the  13th  day 
of  May,  1892. 

"M.  M.  Hornsby." 

They  further  deraigned  title  to  them- 
selves through  the  following  deeds:  C.  H. 
Sliaw  to  W.  B.  Corwin,  December  6,  1892, 
for  an  undivided  half  interest;  O.  H.  Shaw 
to  A.  S.  James,  December  6,  1892;  W.  B. 
Corwin  to  A.  S.  James,  December  6.  1892; 
A.  S.  James  and  wife  to  N.  Henderson,  De- 
cember 21,  1892;  N.  Henderson  to  J.  A. 
Kemp,  dated  December  21,  1892,  but  In  fact 
executed  later.  Defendants  Dodson  claim 
under  conveyance  from  Kemp.  There  is  a 
question  of  fact,  not  determined  by  the  Court 
of  Civil  Appeals,  as  to  whether  James  pur- 
chased from  Shaw  and  Corwin,  who  were 
partners,  and  paid  nothing  for  the  land,  or 
purchased  from  Hornsby,  through  Corwin 
and  Shaw,  as  his  agents.  He  paid  $550,  but 
whether  as  consideration  for  the  land,  or  to 
Sbaw  and  Corwin  as  compensation  for  serv- 
ices and  expenses  in  procuring  the  deed 
from  Hornsby,  is  also  a  controverted  ques- 
tion not  settled  by  the  Court  of  Civil  Ap- 
peals. The  view  taken  of  the  case  renders 
further  notice  of  tbese  questions  unneces- 
sary. Henderson,  Kemp,  and  the  Dodsons 
bought  under  warranty  deeds,  paying  ade- 
quate considerations,  and  under  circumstan- 
ces which  may  be  conceded  to  be  sufficient 
to  sustain  the  finding  that  they  were  Inno- 
cent purchasers.  If  that  defense  can  be  based 
upon  a  deed  in  their  chain  of  title  such  as 
that  from  Hornsby  to  Shaw.  That  deed,  as 
will  be  seen,  recites  that  Hornsby  had  "bere- ' 
tofore  made,  executed,  and  delivered  Us 
deed"  to  the  land,  not  stating  to  whom,  and 
that  in  consideration  of  the  premises  and  of 
$1  he  bargained,  sold,  and  quitclaimed  to 
Shaw.  What  is  the  effect  of  such  a  deed? 
The  recital  is  evidence  against  all  parties 
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to  the  Instrument  as  well  as  those  claiming 
under  It.  It  states  a  fact  which  shows  that 
Kornsbf  had  previously  parted  with  his  tir 
tie,  and  then  had  none  to  convey.  If  such 
previous  conveyance  was  to  another  person 
than  Shaw,  such  other  person  had  the  title 
and  Shaw  got  none.  If  the  first  conveyance 
was  to  Shaw,  It,  and  not  the  last.  Invest- 
ed him  with  the  title.  The  title  of  Shaw 
and  all  parsons  claiming  through  blm,  there- 
fore, depended  upon  the  answer  to  the 
question,  to  whom  was  the  first  deed  execut- 
ed? This  the  deed  does  not  answer,  unless 
the  presumption  Is  to  be  Indulged  that  the 
recited  conveyance  was  made  to  the  grantee 
named  in  the  second.  We  know  of  no  prin- 
ciple which  authorizes  such  a  presumption. 
The  parties  agreed  to  their  own  instrument 
and  the  recitals  In  it.  It  contains  no  ex- 
press intimation  that  Shaw  was  the  grantee 
In  the  original  instrument,  or  had  succeed- 
ed to  his  rights.  The  only  proper  conclu- 
sion from  the  omission  is  that  the  maker 
of  the  Instrument  did  not  intend  to  com- 
mit himself  to  a  determination  and  declara- 
tion that  Shaw  had  acquired  title  under  the 
previous  conveyance.  In  such  an  instru- 
ment a  recital  that  It  was  made  to  supply 
the  loss  of  a  former  one  under  which  Shaw 
bad  title  would  naturally  be  expected,  if 
such  were  the  fact  Many  Instruments  con- 
taining such  recitals  may  be  found,  but 
a  somewhat  extended  research  has  not 
brought  to  our  attention  such  a  one  as  that 
in  question,  and  we  cannot  bold  that  it  has 
the  same  effect  as  if  it  contained  recitals 
which  we  must  assume  were  intentionally 
omitted.  If  the  recital  bad  been  of  an  in- 
strument creating  a  prior  mortgage,  lease,  or 
other  estate  less  than  the  fee.  it  would  hard- 
ly be  contended  that  the  presumption  would 
arise  that  Shaw  was  the  grantee  therein. 
Farrow  v.  Rees,  4  Beav.  18.  Such  a  recital 
would  show  an  estate  still  in  the  grantee, 
subject  to  his  power  to  convey,  and  hence 
there  would  be  less  apparent  inconsistency 
between  the  recital  and  the  attempt  to  con- 
vey than  there  is  In  this  conveyance.  But 
the  recital  in  question  does  not  undertake  to 
determine  the  rights  existing  under  the  pri- 
or conveyance,  the  grantor  leaving  that  ques- 
tion open  to  be  determined  by  other  evi- 
dence; and  hence  there  Is  no  real  inconsist- 
ency. If  the  parties  claiming  under  this 
deed  were  plaintiffs  In  trespass  to  try  title, 
would  they,  under  it  alone,  after  showing 
title  in  Hornsby,  establish  title  sufficient 
to  enable  them  to  recover?  We  think  not, 
for  the  reason  that  their  own  evidence  would 
disclose  an  elder  title  outstanding  under 
Hornsby,  with  which  they  would  not  ap- 
tPear  to  be  connected.  We  have  found  no 
authority  exactly  in  point,  but  there  are 
some  which  Involve  the  same  doctrine.  In 
Maxwell  Land-Grant  Company  v.  Dawson, 
151  U.  S.  586,  14  Sup.  Ct.  458,  38  L.  Ed.  279, 
plaintiff  in  ejectment  relied  on  a  deed  which 
conveyed    a    large    tract,  excepting   "parts 


thereof,  which  the  grantors  have  heretofore 
sold  and  conveyed."  The  tract  sued  for 
was  a  part  of  the  larger  tract,  but  plaintiff 
did  not  show  that  it  had  not  been  previously 
sold,  and  It  was  held  tliat  it  could  not  recov- 
er, as  it  bad  failed  to  show  title  to  the  land 
sued  for.  The  same  ruling  was  made  in  a 
number  of  other  decisions.  Cprinne  Co.  v. 
Johnson,  156  U.  S.  676,  15  Sup.  Ct  409,  39 
L.  Ed.  537;  Reusens  t.  Lawson,  91  Va.  254, 
21  S.  B.  347;  Cox  v.  McClure,  71  Conu.  733, 
43  Atl.  310;  Harman  v.  Stearns,  95  Va.  71. 
27  S.  E.  601;  Stockton  v.  Morris,  39  W.  Va. 
442,  19  S.  E.  531.  In  these  cases  the  deeds 
passed  title  only  to  land  not  previously 
conveyed,  and  hence  the  plaintiffs  in  or- 
der to  show  that  the  conveyance  passed 
the  lands  sued  for,  were  required  to  prove 
tliat  they  had  not  been  previously  sold. 
In  the  present  case  it  may  be  said  that  the 
deed  purports  to  convey  the  whole  of  the 
tract  and  that  herein  is  the  distinction.  But 
the  grantor  was  careful  to  recite  tliat  be  bad 
previously  conveyed,  thereby  showing  that 
he  then  had  no  title,  and  the  result  is  that  a 
party  claiming  under  the  deed  does  not  es- 
tablish title  until  in  some  way  he  obviates 
the  difficulty  thus  presented.  The  recital 
prevents  the  deed  from  operating  against 
the  prior  conveyance.  The  case  would, 
doubtless,  be  different  if  the  deed  had  recited 
another  to  Shaw  or  to  some  one  else  whose 
title  Shaw  had  obtained.  The  recital  would  , 
not  then  leave  the  case  open  to  the  ques- 
tion as  to  who  held  the  title  already  con- 
veyed. If  the  party  relying  on  such  a  deed 
proved  the  former  conveyance,  he  would  take 
under  it;  if  he  did  not  prove  it  he  would 
take  under  the  last  deed,  there  being  nothing 
in  its  recitals  to  destroy  its  effect  as  evi- 
dence of  complete  title.  Boyce  v.  Stam- 
baugh,  34  Mich.  348.   ' 

It  results  from  what  we  have  said  that 
upon  the  face  of  thebr  evidence  defendants 
have  not  an  apparent  title,  even  leaving  out 
of  view  the  deeds  from  Hornsby  to  De  Cor- 
dova and  from  the  latter  to  Waggoner.  Such 
being  the  case,  can  they  be  regarded  as 
bona  fide  purchasers?  Authorities  here  and 
elsewhere,  too  numerous  to  mention,  hold 
that  they  must  know  everything  appearing 
upon  the  face  of  their  muniments  of  title. 
The  fact  here  appearing  is  that  they  have  no 
title  through  their  deeds  standing  alone. 
Now,  we  understand  it  to  be  of  the  very 
essence  of  the  claim  of  an  innocent  purchas- 
er, protected  by  the  registration  laws,  tliat  he 
must  have  bought  from  one  apparently  in- 
vested with  title,  and  have  secured  from  him 
that  which  on  its  face  is  the  title,  without  no- 
tice of  a  previous  conveyance.  The  title  of 
record  appearing  to  be  in  his  vendor,  such  a 
purchaser  is  entitled  to  rely  on  the  record, 
and  when  he  buys  that  apparent  title  with- 
out notice  of  any  other  he  Is  protected.  But 
here  the  very  deed  which  he  takes  notifies 
him  that  the  title  has  already  passed  from 
the  vendor,'  and  leaves  the  right  which  he 
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gets  subject  to  the  operation  of  the  previouB 
conveyance.  If  that  conveyance  was  to  an- 
other, he  has  notice  of  the  rights  of  that  oth- 
er; If  to  himself,  he  must  prove  it.  In  order 
to  make  out  his  title.  This,  It  seema  to  us, 
takes  from  his  claim  Its  very  foundation. 
And  every  subsequent  purchaser  under  such 
a  deed  takes  It  with  the  same  notice  and  the 
same  Infirmity.  Of  course,  we  do  not  hold 
that  parties  claiming  under  such  a  deed  would 
be  estopped  from  showing  that  there  had 
been,  in  fact,  no  previous  valid  conveyance, 
or  that  It  was  made  to  them  or  to  those 
whose  rights  they  bold;  nor  do  we  bold  that 
all  this  might  not  be  proved  by  circumstan- 
ces, or  even  presumed  after  long  lapse  of 
time  and  other  attendant  facts.  No  such 
questions  are  here  presented,  a  prior  deed  to 
another  having  been  produced.  The  only 
facts  which  defendants  adduce  to  sustain 
their  claim,  in  addition  to  the  proof  of  pur- 
chase, payment  of  consideration,  and  absence 
of  actual  knowledge  of  the  prior  unrecorded 
deed,  are  the  conversations,  hereafter  stated, 
between  James,  Henderson,  and  Waggoner, 
and  a  statement  made  by  Shaw  to  James,  at 
some  time  not  stated,  that  he  (Shaw)  had 
procured  a  deed  from  M.  M.  Hornsby,  and 
that  it  was  destroyed  by  mistake  in  his  office, 
and  when  he  went  to  Hornsby  to  get  a  new 
deed  he  declined,  under  advice  of  his  attor- 
neys, to  make  any  other  than  that  in  evi- 
dence. The  fact  contained  In  this  statement 
Is  not  proved.  The  conversations  with  Wag- 
goner were  not  had  in  the  prosecution  of  any 
inquiry  excited  by  the  recitals  in  the  deed, 
and  do  not  atTect  this  question;  and  James 
could  not  safely  rely  on  the  Interested  state- 
ment of  Shaw  to  destroy  the  efltect  of  the  re- 
cital as  notice,  whether  Shaw  be  regarded  as 
bis  agent  or  as  his  vendor,  without  any  In- 
qolry  of  Hornsby,  who  made  the  deed,  and 
who  was  accessible.  Patman  v.  Harland,  L. 
R.  17  Ch.  Dlv.  353.  What  would  have  been 
the  effect  of  an  Inquiry  of  Hornsby,  resulting 
in  a  confirmation  of  Shaw's  statement,  we 
need  not  decide. 

The  evidence  of  estoppel  was  wholly  insuf- 
ficient It  was  claimed  to  have  arisen  (1) 
from  conversations  between  Waggoner  and 
James,  and  (2)  from  conversations  between 
Waggoner  and  Kemp.  The  evidence  showed 
that  Waggoner  had  the  tract  inclosed  in  a 
large  pasture,  with  many  other  tracts,  some 
of  which  belonged  to  him  and  some  to  oth- 
ers, and  that  by  such  Inclosure  he  asserted 
title  only  to  those  tracts  which  he  owned. 
His  title  papers  generally  were  bx  the  cus- 
tody of  his  attorneys,  but  those  to  the  land 
In  controversy  were  In  the  possession  of  oth- 
er persons.  On  account  of  the  large  number 
of  tbese  holdings  (more  than  a  hundred)  Wag- 
goner did  not  always  Iiave  in  mind  what 
tracts  be  in  fact  owned,  and  in  the  conver- 
nations  with  James  and  Kemp  was  oblivions 
of  tbe  fact  that  he  owned  the  land  of  which 
they  were  talking.  While  James  was  nego- 
tiating for  the  land,  lie  proposed  to  sell  it  to 


Waggoner,  who  declined  to  buy,  stating  that 
he  did  not  claim  it,  and  that  the  owner  could 
fence  it  out  of  his  pasture  at  any  time,  and 
he  did  not  want  to  use  it  There  is  an  utter 
absence  of  evidence  that  James,  in  purchas- 
ing, acted  upon  or  was  Influenced  by  what 
Waggoner  said.  Henderson,  before  he  pur- 
chased, also  tried  several  times  to  negotiate  a 
sale  of  it  to  Waggoner,  who,  without  affirma- 
tively claiming  or  disclaiming  title,  simply 
replied  that  he  did  not  want  to  buy  it,  say- 
ing that  he  had  enough  land  in  liis  pasture. 
We  give,  of  course,  the  versions  most  favor- 
able to  the  parties  in  whose  favor  the  Jury 
found. 

The  absence  of  evidence  that  James  was 
Influenced  by  Waggoner's  statement  deprives 
that  transaction  of  a  necessary  element  of  an 
estoppeL  Besides,  the  facts  show  that  nei- 
ther party  was  considering  the  matter  with 
reference  to  any  possible  claim  Waggoner 
might  have  had.  James  was  ahready  negoti- 
ating for  the  land,  and  merely  tried  to  ar- 
range a  sale  to  Waggoner  in  case  he  suc- 
ceeded in  purchasing.  Nothing  was  said  to 
Indicate  to  Waggoner  tliat  the  land  referred 
to  was  any  owned  or  claimed  by  him,  and 
the  evident  assumption  of  both  parties  was 
that  it  was  some  of  that  in  the  pasture  which 
he  did  not  own.  A  Just  view  of  it  would  be 
that  his  mind  was  led  away  from  any  thought 
that  the  land  might  belong  to  him  already. 
This  Is  true  of  the  conversation  with  Hen- 
derson. The  subject  of  tbe  conversation  was 
not  such  as  to  require  any  statement  from 
Waggoner  as  to  his  own  claim,  or  to  make  it 
necessary  for  him  to  inquire  Into  it  He  sim- 
ply declined  the  proposal  to  sell  to  him,  mak- 
ing no  misrepresentation  whatever.  It  Is 
true  that  parties  are  sometimes  estopped  by 
their  silence  and  their  failure  to  affirmative- 
ly disclose  their  rights.  But  this  kind  of  es- 
toppel Is  founded  on  an  obligation  resting  up- 
on the  party  to  speak.  There  is  nothing  in 
the  circumstances  disclosed  to  create  such  an 
obligation.  Neither  Waggoner  nor  the  others 
had  in  mind  his  title  to  this  property,  and 
nothing  in  their  attitudes  suggested  to  him 
that  they  would  act  upon  either  bis  silence 
or  statements. 

The  case  of  Nichols-Steuart  t.  Crosby,  87 
Tex.  443,  29  S.  W.  380;  Stewart  v.  Crosby 
(Tex.  Civ.  App.)  26  S.  W.  138,  relied  on  by 
defendants,  was  very  different  There  one 
of  the  parties  was  considering  a  proposal  to 
make  a  loan  to  the  bolder  of  one  of  the  titles, 
and  Smith,  the  holder  of  the  other,  of  which 
he  was  probably  forgetful,  was  appealed  to 
for  advice.  He  did  not  simply  remain  silent, 
but  undertook  to  advise  the  loan,  and  to 
make  tbe  statement  that  he  knew  the  other 
title  to  be  good,  saying  nothing  of  his  own. 
Undertaking  to  Influence  by  his  advice  and 
statements,  he  was  under  obligation  to  know 
tliat  his  representations  were  true,  at  least  so 
far  as  they  afTected  his  own  title,  and  he 
could  not  set  up  his  forgetfulness  of  bis  own 
claim  in  opposition  to  bis  representation  that 
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the  other  was  good.  As  was  said  In  Knonff 
V.  Thompson,  16  Pa.  364:  "The  law  dlstln- 
guiabes  between  silence  and  encouragement. 
Whilst  silence  may  be  innocent  and  lawful, 
to  encourage  and  mislead  another  into  expen- 
ditures on  a  bad  or  doubtful  title  would  be  a 
positive  fraud  that  should  bar  and  estop  the 
party,  the  author  of  that  encouragement  and 
deception,  from  disturbing  the  title  of  the 
person  whom  he  misled  by  any  claim  of  title 
in  himself." 

We  are  of  opinion  that  the  eyldence,  taken 
at  Its  strongest,  was  legally  Insufflclent  to 
establish  either  defense,  and  the  judgments 
of  the  district  court  and  the  Court  of  Oivil 
Appeals  are  reveraed,  and  the  cause  re- 
manded. 


TOLLESON  T.  ROOAN,  Commissioner  of 

€toieral  Iiand  Office,  et  al. 
(Supreme  Court  of  Texas.    April  13,  1903.) 

PUBUC  I<AND3-8ALB  DURINO  liBASB- 
STATUTB8. 
1.  Laws  1897,  p.  186,  c.  129,  relatire  to  pub- 
lic lands,  proridiiiK  that  "lands  leased  •  •  • 
shall  not  be  sold  durinK  the  term  of  the  lease, 
tin  otherwise  prorided  D7  law,"  in  view  of  the 
preceding  provision  that  the  lessee  shall  not  be 
disturbed  in  his  possession  during  the  term  of 
the  lease  in  the  following  cases,  and  of  the  pre- 
vious legislation  on  the  subject  (Laws  1887,  p. 
83,  c.  99;  Law»  1895,  p.  63,  c.  47),  and  of  the 
long-continued  practical  construction  by  the 
Land  Office  Commissioners,  will  be  held  to  be 
merely  for  the  benefit  of  the  lessee,  and  not  to 

Erevent  a   sale  during  such  term  where  the 
issee  waives  his  right. 

Application  by  W.  B.  Tolleson  for  man- 
damus to  Charles  Rogan,  Commissioner  of 
the  General  Land  Office;  B.  B.  Waggoner  be- 
ing made  a  party.    Writ  denied. 

Ashby  B.  James  and  E.  H.  Yeiser,  for  re- 
lator. C.  K.  Bell,  Atty.  Gen.,  and  T.  S.  Reese, 
Asst.  Atty.  Oen.,  for  respondent  Rogan.  Ed. 
J.  Kamner,  Cowan,  Burney  &  Lee,  and 
Browning,  Madden  &  Truelove,  for  other  re- 
spondent 

WILLIAMS,  J.  This  Is  an  original  ap- 
plication to  this  court  for  a  mandamus  to 
compel  the  respondent,  as  Commissioner  of 
the  General  Land  Office,  to  accept  and  ap- 
prove Tollesou's  application  to  purchase  sec- 
tion 72,  certificate  488,  block  26,  Houston  & 
Texas  Central  Railway  Company  survey,  in 
Scurry  county,  which  had  been  surveyed, 
classified,  and  appraised  for  the  school  fund. 
B.  E.  Waggoner,  a  claimant  of  the  section 
under  a  prior  application  accepted  by  the 
Commissioner,  is  a  party  to  the  proceeding. 
The  petition  originally  sought  to  enforce  a 
like  duty  with  reference  to  other  sections, 
and  other  persons  claiming  them  were  made 
parties,  but  before  the  hearing  complainant 
discontinued  bis  suit  as  to  those  sections  and 
parties,  and  further  notice  of  them  is  un- 
necessary. 

Section  72,  along  with  others,  was,  under 
the  act  of  1895,  leased  by  the  Commissioner 


to  Brooks  Bell  for  a  term  of  five  years  from 
August  30,  1895.  Tolleson  made  his  first  ap- 
plication to  purchase  January  IS,  1900, 
which  was,  on  January  24,  1900,  rejected  by 
the  Commissioner  because  of  the  existence  of 
the  lease.  On  the  13th  day  of  August,  1900, 
Bell  executed  to  Waggoner  an  assignment  or 
transfer  of  all  right,  title,  and  interest  in 
section  72,  which  transfer  was  filed  in  the 
General  Land  Office  August  27,  1900,  and  on 
the  last-named  day  Waggoner  made  applica- 
tion to  purchase  the  section,  wbich  was 
awarded  to  him.  Thereafter,  on  August  30 
and  81,  1900,  respectively,  Tolleson  made  two 
new  applications  to  purchase  section  72, 
which  were  afterwards  rejected  by  the 
Commissioner  because  of  the  previous  sale 
to  Waggoner.  It  is  thus  seen  that  Wag- 
goner's application  to  purchase  was  made  be- 
fore the  date  at  which  the  lease  to  Bell 
would  have  expired  according  to  its  terms, 
and  relator's  contention  is  that  by  the  lease 
the  land  had  been  taken  off  the  market, 
and  was  not  subject  to  sale;  that  the  award 
to  Waggoner  was,  therefore,  unauthorized: 
and  that  his  own  application,  made  after 
the  lease  had  terminated,  entitled  him  to 
the  land.  The  land  in  controversy  is  in- 
cluded within  what  is  known  as  the  "ab- 
solute lease  district"  created  by  the  act 
of  1897  (Laws  1897,  p.- 186,  c.  129),  and  re- 
lator's case  is  rested  on  the  following  pro- 
vision of  that  act: 

"All  lauds  wbich  may  be  leased  shall  be 
subject  to  sale  at  any  time  except  where 
otherwise  provided  herein.  This  provision  in 
regard  to  the  sale  of  leased  lands  shall  apply 
to  leases  heretofore  made,  as  well  as  those 
hereafter  to  be  made.  Any  section  or  part  of 
a  section  which  may  be  leased,  shall  not  be 
sold,  nor  shall  the  lessee  be  disturbed  in  his 
possession  thereof  during  the  term  of  his 
lease,  in  the  following  cases:  (1)  When  the 
lessee  has  actually  settled  upon  such  sec- 
tion, or  part  of  a  section,  and  erected  there- 
on his  residence  and  substantial  improve- 
ments for  permanent  settlement  (2)  When 
he  has  placed  on  such  section  or  part  of  a 
section  Improvements  of  the  value  of  two 
hundred  dollars.  (3)  When  the  aggregate 
of  the  land  owned  by  a  settler  and  leased  by 
him  does  not  exceed  one  section.  Any  lands 
wbich  may  be  leased  south  and  west  of  the 
line  herein  designated  shall  not  be  sold  dur- 
ing the  term  of  the  lease  until  otherwise 
provided  by  law:  provided,  the  sections 
leased  by  any  one  party  are  not  so  selected 
as  to  detach  sections  which  are  thereby  left 
unleased."  The  part  especially  relied  on  is 
that  which  says  that  "lands  leased  south  and 
west  of  the  line  herein  designated  shall  not 
be  sold  during  the  term  of  the  lease  until 
otherwise  provided  by  law";  the  effect 
sought  to  be  given  to  it  tteing  that  of  an 
absolute  reservation  from  sale,  depriving  the 
Commissioner  of  all  power  to  sell  lands  in  the 
defined  territoi7  which  had  been  leased  dur- 
ing the  term  named  in  the  lease.    The  pro- 
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vision,  standing  alone,  unaffected  by  Its  con- 
text, its  Iilstory,  and  previous  practical  con- 
stmctlon,  and  Interpreted  literally,  would 
give  strong  support  to  relator's  position.  A 
more  limited  operation  Is  ascribed  to  It  by 
respondent's  contention,  wblcb  is  that  tbls 
and  similar  provisions  in  previous  laws  were 
intended  merely  for  the  benefit  of  lessees,  to 
pi-otect  them  in  the  enjoyment  of  their  leases, 
and  did  not,  when  such  right  was  waived  by 
those  for  whose  benefit  the  protection  was 
given,  affect  the  general  power  to  sell  con- 
ferred upon  the  Commissioner  by  other  sec- 
tions of  the  statutes.  This,  it  is  urged,  espe- 
cially appears  from  the  preceding  provision, 
"nor  shall  the  lessee  be  disturbed  in  his  pos- 
session thereof  during  the  term  of  his  lease 
in  the  following  cases,"  as  well  as  from  the 
nature  of  the  first,  second,  and  third  specifica- 
tions of  conditions  under  which  sales  are 
prohibited.  These  provisions,  it  is  contended, 
show  the  purpose  of  the  prohibition  to  have 
been  merely  to  secure  lessees,  under  the  cir- 
cumstances specified,  against  Interference  by 
sales  of  their  leased  lands.  In  support  of 
this  view  It  is  made  known  to  the  court  by 
the  sworn  answers  that  since  the  enactment 
of  the  law  of  1887  the  several  Commissioners 
have  nnlformly  put  this  construction  upon 
this  and  like  provisions  of  the  statutes  regu- 
lating sales  and  leases  of  the  school  lands, 
and  have  uniformly  sold  lands  under  lease 
to  lessees  and  to  others  with  their  consent; 
and  that  under  this  construction  many  sales 
have  been  made  under  each  of  these  statutes 
which  would  be  upset  If  that  construction 
were  now  overthrown.  The  respondent  Ro- 
gan  also  states  that  before  making  such  sales 
he  adopted  the  practice  of  requiring  lessees 
to  file  In  his  office  their  written  transfers  to 
persons  applying  to  purchase.  To  see  the 
tall  strength  of  this  contention  a  review  of 
the  history  of  the  legislation  referred  to  is 
necessary. 

In  1883,  the  land  board  was  authorized  to 
■ell  or  lease  these  lands,  preferring  sales 
when  they  could  be  made.  This  law  de- 
clared that  leased  lands  remained  "subject 
to  sale"  to  persons  desiring  to  make  actual 
settlement,  except  that,  where  the  lessee  had 
bat  one  watered  section  In  the  same  vicinity, 
the  law  provided  "such  section  shall  not  be 
snbject  to  sale  and  settlement  during  the 
term  of  the  lease."  The  act  of  1887  (Laws 
1887.  p.  83,  c.  99)  transferred  to  the  Com- 
mlnloner  of  the  General  Land  Ofllce  the 
power  to  sell  and  lease,  and  declared  that, 
when  the  lands  had  been  classified  and  ap- 
praised as  required,  they  should  be  "subject 
to  sale  to  actual  settlers,"  etc.  When  the 
Commissioner  became  "satisfied  that  the 
lands  were  not  In  Immediate  demand  for  pur- 
poses of  actual  settlement,  and  that  such 
lands  can  be  leased  without  detriment  to 
the  public  Interest,"  be  was  authorized  to 
make  leases.  The  act  declared  that  leased 
lands  classified  as  grazing  were  not  "subject 
to  sale  during  the  existence  of  such  lease. 


and  the  possession  thereof  by  the  lessee  shall 
not  be  disturbed  during  the  term  of  such 
lease";  and  that  lands  classified  as  agri- 
cultural were  to  be  leased  "subject  to  sale," 
except  In  cases  where  the  lessee  had  placed 
Improvements  of  the  value  of  $100  on  the 
section  sought  to  be  purchased.  Certain  sec- 
tions of  this  act  were  amended  by  the  act 
of  1889,  In  which  the  same  language  was 
repeated.  The  act  of  1880  was  amended  by 
that  of  1891,  which  authorized  leases  of  6 
and  10  years,  according  to  the  territory  in 
which  the  lands  were  located,  and  provided 
that  lands  of  which  10  years'  leases  were  au- 
thorized "shall  not  be  subject  to  sale  during 
the  term  of  the  lease  contract  thereof,  and 
the  possession  of  the  lessee  shall  not  be  dis- 
turbed during  the  term  of  his  lease";  and 
that  lands  of  which  five  years'  leases  were 
authorized  "shall  be  subject  to  sale,"  except 
that,  where  a  lessee  actually  settled  upon  a 
section  Included  in  bis  lease,  and  erected 
thereon  his  residence  and  substantial  Im- 
provements for  permanent  settlement,  "such 
section  shall  not  be  sold,  nor  shall  such 
settler  be  disturbed  during  the  term  of  his 
lease."  This  act  farther  provided  that  agri- 
cultural lands  leased  for  10  years  "shall  be 
subject  to  sale  to  actual  settlers,"  except 
where  settlement  and  improvements  were 
made  by  the  lessee  as  provided.  It  further 
required  an  actual  settler  desiring  to  pur- 
chase land  leased  for  five  years  to  first  make 
substantial  Improvements  of  the  value  of 
$100. 

In  1895  a  new  act  was  passed,  regulating 
sales  and  leases  of  school  lands.  Laws  1895, 
p.  63,  c.  47.  In  Its  general  structure  It  fol- 
lowed the  act  of  1887  and  Its  amendments, 
but  contained  many  new  and  different  pro- 
visions. It  committed  the  making  of  sales 
and  leases  to  the  Commissioner,  as  before, 
made  all  the  lands  when  classified  and  ap- 
praised "subject  to  sale,"  and  authorized 
leases  when  the  Commissioner  was  satisfied 
that  lands  were  "not  in  Immediate  demand 
for  actual  settlement."  Agricultural  and 
permanently  watered  lands  were  to  be  leased 
for  terms  not  longer  than  5  years,  and 
pasture  or  dry  grazing  lands  for  not  longer 
than  10  years.  By  section  18  the  latter  class 
of  lands  were  declared  "not  to  be  subject  to 
sale,  nor  shall  the  possession  thereof  by  the 
lessee  be  disturbed  during  the  term  of  the 
lease,  except  as  herein  provided."  The  act 
then  makes  some  very  complicated  regula- 
tions defining  conditions  under  which  lands, 
already  leased  might  be  sold,  or  leased  to- 
others. Agricultural  lands  leased  by  actual 
settlers  were  declared  "subject  to  sale  and 
settlement,"  with  a  condition  that  need  not 
be  stated.  We  discover  nothing  In  these 
lengthy  and  confused  provisions  of  section 
18  to  materially  affect  the  construction  of  the 
language  quoted,  which  is  the  same,  in  sul>- 
stance,  as  that  found  in  the  previous  )aw8. 
Section  23  of  the  act,  however,  expressly 
provided:    "Lesseep  shall  hsvp  the  right  t» 
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purchase  their  leased  lands,  subject  to  the 
limitations  as  to  quantity  provided  by  this 
act,  and  at  the  price  and  on  the  conditions 
herein  provided,  Tvlthout  reference  to  any 
improvements  made  on  such  lands  by  such 
lessees;  and  all  Improvements  made  by  lea- 
sees  on  lands  leased  by  them  are  hereby  de- 
clared to  be  personal  property,  which  may 
be  removed  by  such  lessees  on  the  expira- 
tion of  their  lease  contracts;  and  they  shall 
have  sixty  days  after  such  expiration  to  re- 
move the  same." 

The  act  of  1897,  first  referred  to,  merely 
amended  that  of  1895  by  substitatlng  certain 
sections  with  others;  section  18,  In  which  is 
found  the  provision  which  we  first  quoted, 
being  among  the  number.  Another  statute 
was  passed  in  1901,  which  does  not  affect 
this  case,  and  the  effect  of  which  is  not 
considered.  Section  23  was  not  touched. 
The  general  purpose  and  policy  pervading 
these  laws  is  easily  seen.  The  Constitution 
having  commanded  the  Legislature  to  pro- 
vide for  the  sale  of  these  lands,  the  statutes 
were  passed  in  obedience  to  Its  mandate, 
and  the  favorite  policy,  sedulously  promoted, 
plainly  appears  to  have  been  that  of  selling 
when  sales  were  practicable.  The  Imprac- 
ticability of  early  sales  of  much  of  the  land, 
from  lack  of  demand,  being  apparent,  the 
legislature,  in  1883,  in  order  to  derive  some 
revenue  from  it  until  sales  could  be  made, 
authorized  leases,  but  kept  the  lands  still 
subject  to  sale,  with  one  narrow  exception, 
by  which  tracts  of  a  defined  character  were 
taken  out  of  the  general  rule,  and  made  not 
subject  to  sale,  and  secured  to  the  use  of 
the  lessee  during  the  term  fixed  by  the  lease. 
This  provision  was  the  origin  of  the  prohibi- 
tions in  the  various  statutes  of  sales  of  leas- 
ed lands,  and  it  would  be  difficult  to  main- 
tain that  It  rose  to  the  dignity  of  a  reserva- 
tion of  the  named  sections  from  sale,  or  was 
more  than  a  mere  protection  given  to  les- 
sees, or  that  the  land  board  had  not  the 
power  to  sell  such  sections  to  lessees,  or  to 
other  persons,  when  the  rights  of  lessees  were 
out  of  the  way.  The  subsequent  legislation 
indicates  that  the  Legislature  found  it  con- 
sistent with  the  general  policy  of  selling  as 
fast  as  possible  to  enlarge  the  provisions  for 
leasing  and  the  rights  of  lessees;  but  all  of 
the  statutes  show  a  permanent  and  prevail- 
ing purpose  to  have  been  that  sales  should 
be  made  when  practicable,  while  leasing  was 
to  be  temporary  and  exceptional,  and  resort- 
ed to  only  when  lands  were  not  in  imme- 
diate demand  for  actual  settlement  In  or- 
der to  facUitate  the  leasing  of  lands,  when 
this  condition  existed,  larger  privileges  were 
offered  to  lessees,  and  the  Commissioner 
was  empowered  to  lease  lands  which  were 
deemed  least  likely  to  at  once  come  Into  de- 
mand for  settlement,  so  that  they  should 
not  be  subject  to  sale,  nor  the  lessee  be  dis- 
turbed during  his  term.  The  construction 
that  the  oflicer  clothed  with  the  power  of 
both  selling  and  leasing  could  sell  to  any 


qualified  purchaser  lands  under  lease,  where 
a  sale  would  in  no  way  Interfere  with  the 
rights  of  the  lessee,  would  be  not  only  con- 
sistent with,  but  promotive  of,  this  general 
policy  of  the  law,  and  the  constitutional  duty 
of  the  Legislature  to  effect  sales.  This  is 
an  Important  consideration  in  determining 
whether  or  not  such  construction  is  consist- 
ent with  the  language  of  the  statutes,  which 
remains  to  be  seen.  The  language  of  the 
statutes  from  1887  to  1895,  Inclusive,  which 
forbids  sales  of  leased  lands,  is  the  same  as 
that  used  in  the  act  of  1883  on  the  same 
subject,  and  It  Is  certainly  not  unrea- 
sonable to  hold  that  it  waa  all  along  used 
in  the  same  sense,  and  for  the  same 
purpose.  Under  the  laws  subsequent  to  1883 
it  has  a  much  wider  operation  than  It  bad 
under  the  statute  of  that  year,  in  that  much 
more  extensive  classes  of  land  were 
brought  within  its  scope;  but  tbls  fact 
does  not  necessitate,  even  if  it  would  author- 
ize, the  conclusion  that  the  Legislature,  with 
no  change  in  language.  Intended  to  change 
the  nature  of  the  provision  from  that  of  a 
mere  safeguard  for  the  benefit  of  the  lessee 
to  an  absolute  reservation  of  leased  lands 
from  sale,  taking  from  the  agent  of  the  state 
all  power  to  sell,  even  where  this  could  be 
done  consistently  with  the  rights  of  the  les- 
see. Besides,  in  each  of  these  statutes  the 
provision  Is  Immediately  connected  with  oth- 
er and  new  ones  plainly  Intended  only  to  se- 
cure to  the  lessee  the  benefits  of  the  lease. 
Inasmuch  as  actual  settlement  and  contin- 
ued occupancy  by  purchasers  were  reqnlreil. 
sales  could  not  be  Indiscriminately  made 
without  interfering  with  the  lessee's  posses- 
sion, and  hence  the  Legislature  could  not. 
consistently  with  these  requhrements,  leave 
the  leased  lands  generally  subject  to  sale, 
and  at  the  same  time  secure  lessees  In  an 
uninterrupted  use;  but  a  power  In  the  Com- 
missioner to  sell  when  the  lessee  waived  his 
rights  would  be  wholly  consistent  with  all 
of  the  objects  of  the  law.  The  general  pro- 
visions of  the  statutes  making  subject  to  sale 
all  lands  when  classified  and  appraised,  and 
empowering  the  Commissioner  to  sell,  would 
authorize  sales  of  any  and  all  of  the  lands, 
whether  leased  or  not,  unless  tbls  power 
would  be  inconsistent  with  the  provisions 
which  made  certain  lands,  when  leased,  not 
subject  to  sale;  and  whether  there  be  such 
inconsistency  or  not  depends  upon  the  nature 
and  extent  of  the  restriction  thus  imposed. 
Section  23  of  the  act  of  1896  permitting 
lessees  to  buy,  or  recognizing  their  right  to 
buy,  might  tend  to  the  Implication  that  no 
one  else  should  be  permitted  to  do  so.  But 
if  it  be  true,  as  had  been  hold  by  the  Com- 
missioner, that  leased  lands  could,  under  oth- 
er provisions,  be  lawfully  sold  to,  or  with 
the  consent  of,  the  lessee,  that  section  was 
not  necessary  to  confer  the  right;  and  it  Is 
not  unreasonable  to  assume  that  it  waa  in- 
serted not  for  the  first  time  t«  enable  lessees 
to  buy,  but  merely  to  secure  to  lessees  pnr- 
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cbasbis  tbe  other  privileges  mentioned  in  it, 
and  not  to  exclude  the  power  to  make  sales 
otherwise  authorized.  The  Commissioner,  ac- 
cording to  the  record,  had  for  years  been 
making  numerous  sales  to  lessees  and  to 
others  with  the  consent  of  tbe  lessees,  and 
we  must  assume  that  the  Legislature,  when 
It  came.  In  1895,  to  revise  all  of  the  laws 
regulating  the  subject,  knew  of  this  ruling, 
and  that  it  would,  if  the  intention  had  been 
to  forbid  such  action  In  the  future,  have 
expressed  that  Intent  In  dear  and  unequivo- 
cal language.  Instead,  tbe  Legislature  re- 
peated, without  modification,  the  provisions 
jehlch  had  been  so  construed  and  acted  upon, 
and  in  doing  so  it  Is  fair  to  presume  that  It 
acquiesced  In  the  construction. 

Having  reached  the  conclusion  that  tbe 
statutes  preceding  the  act  of  1807  were  sus- 
ceptible of  the  construction  put  upon  them 
by  the  different'  commissioners,  we  will  now 
Inquire  whether  or  not  tbat  act  made  such 
changes  aa  to  require  a  different  construc- 
tion. The  quotation  from  It  made  at  the 
outset  contains  all  of  the  changes  which,  in 
our  opinion,  materially  affect  the  case.  The 
opening  sentence  declares  all  leased  lands 
"subject  to  sale  at  any  time,  except  where 
otberwlse  provided  herein."  Tbe  provision 
Is  then  inserted  that  leased  sections  "shall 
not  be  sold,  nor  shall  the  lessee  be  disturbed 
in  hlB  possession  during  the  term  of  his 
lease,  In  the  following  cases."  Then  are 
spedfled  three  conditions  of  fact  the  exist- 
ence of  which,  in  leased  land  anywhere  sit- 
uate, shall  exempt  It  from  sale.  Then  fol- 
lows the  provision  declaring  tlia't  lands  leas- 
ed In  the  defined  district  "shall  not  be  sold 
during  the  term  of  the  lease  until  otherwise 
provided  by  law."  The  only  difference  be- 
tween these  provisions  giving  exemption 
from  sale  and  those  of  previous  laws  are 
in  the  arrangement  of  the  different  provi- 
sions, the  change  In  the  language  from  "shall 
not  be  subject  to  sale"  to  "shall  not  be  sold," 
and  the  omission  from  the  last  provision  of 
the  clanse  "nor  shall  the  lessee  be  disturb- 
ed," etc.  All  of  the  provisions  giving  ex- 
emptions are  expressly  made  exceptions  to 
the  opening  provision,  declaring  lands  In 
general  subject  to  sale,  and  are  thus  associ- 
ated together.  The  last  exception  Is  the  In- 
troduction to  a  long  provision  defining  the 
absolute  lease  district,  and  this  explains  the 
change  In  arrangement  The  language  "shall 
not  be  sold,"  with  reference  to  particular 
land.  Is  used  as  the  exact  reverse  of  the 
words  "shall  be  subject  to  sale,"  with  refer- 
ence to  lands  generally,  and  shows  that  the 
Legislature  meant  tbe  same  as  if  it  bad 
again  used  the  words,  "shall  not  be  subject 
to  sale."  Plainly,  this  change  Is  of  no  Im- 
portance to  Indicate  a  change  In  the  nature 
of  tbe  Immunity  from  sale  intended  to  be 
given.  Besides,  in  the  act  of  1891  we  find 
tbe  same  language  "shall  not  be  sold"  clear- 
ly used  only  to  give  a  protection  to  the 
lessee,  and  not  to  make  a  reservation  to  tbe 


state.  A  repetition.  In  the  last  provision,  of 
the  clause,  "nor  shall  the  lessee  be  disturb- 
ed," etc.,  was  wholly  unnecessary.  It  had 
been  already  used  to  apply  "In  Uie  follow- 
ing cases"  (the  exceptions  made  to  the  gen- 
eral rule),  of  which  the  exemption  from  sale 
of  tbe  lands  leased  In  tbe  district  was  one. 
Some  stress  is  laid  upon  the  closing  phrase, 
"until  otherwise  provided  by  law,"  as  indi- 
cating a  purpose  to  reserve  the  land  specified 
from  sale  until  such  other  provision  should 
be  made.  But  the  provision  is  that  such 
land  shall  not  be  sold  "during  the  term  of 
the  lease  until  otherwise  provided."  It  was 
evidently  designed  to  reserve  the  right  there- 
after to  provide  that  leased  lands  might  be 
sold  without  regard  to  the  rights  of  the 
lessees.  Tbe  appropriate  language  in  which 
to  express  the  idea  contended  for  would  be, 
"shall  not  be  sold  during  tbe  term  of  the 
lease,  nor  until  otherwise  provided  by  law." 
This  would  withhold  lands  once  leased  from 
the  market,  even  after  the  lease  had  expired, 
until  further  provision  was  made  for  selling. 
Plainly,  this  was  never  intended.  The  literal 
construction  insisted  upon  of  the  one  sen- 
tence of  the  act  of  1887  would  prevent  sales 
to  lessees  during  the  term  of*  the  lease,  not- 
withstanding section  28  of  the  act  of  1895, 
expressly  recognizing  the  right  of  lessees  to 
buy,  was  not  amended  or  repealed  by  the 
last  law,  which  is  strongly  persuasive  tbat 
the  provision  is  not  to  be  taken  as  a  reser- 
vation of  the  land  beyond  all  power  to  sell 
It  merely  because  It  was  held  under  lease. 
The  only  difficulty  we  see  in  restricting  the 
provision  in  question,  as  has  been  done  b^ 
the  Commissioners,  is  that  the  language  is 
broader  than  was  necessary  for  that  purpose. 
The  same  difllculty  arises  under  all  of  the 
statutes.  Tbe  meaning  put  upon  them  by 
construction  would  have  been  fully  express- 
ed liad  they  simply  provided  that  leased 
lands  should  not  be  sold  during  the  term 
of  the  lease  without  the  consent  of  the  lessee. 
But  the  statutes  Indicate  that  the  Legisla- 
ture had  in  mind  sales  which  would  disturb 
tbe  lessee  in  his  possession,  and  the  pre- 
vention of  this  is  the  only  purpose  which 
the  statutes  themselves  disclose.  This  pur- 
pose there  is  no  doubt  about,  and  it  could 
be  fnlly  carried  out,  and  at  the  same  time 
the  general  policy  of  selling  whenever  op- 
portunity offered  could  be  promoted,  by  the 
course  pursued  by  the  officers  of  the  govern- 
ment Whether  or  not  any  other  purpose 
was  in  view  can  only  be  conjectured.  If 
there  were  any,  the  laws  do  not  express 
them.  It  was  suggested  tbat  It  was  a  policy 
of  tbe  law  to  have  lands  to  be  sold  so  put 
on  the  market  that  all  persons  might  have 
equal  opportunity  to  purchase,  and  that  this 
would  be  defeated  by  allowing  particular  per- 
sons, who  could  obtain  the  consent  of  lessees, 
to  purchase  when  others  could  not  No  com- 
petitive bidding  was  required.  The  lands, 
when  on  the  market,  were  sold  to  the  first 
applicant  at  an   appraised    value.     Leases 
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could  be  terminated,  and  the  land  again 
opened  to  purcbase  by  any  one  who  knew 
the  fact,  and  the  Commissioner  was  required 
to  sell  to  the  first  applicant  who  complied 
with  the  law,  without  any  notice  to  the 
public.  If  there  was  any  policy  of  the  kind 
contended  for,  there  is  no  expression  of  it. 
It  was  also  urged  that  the  construction 
adopted  by  the  Commissioner  enabled  lessees 
to  parcel  out  among  those  whom  they  favor- 
ed, and  to  speculate  upon  their  leased  lands. 
Could  we  know  that  the  Legislature  foresaw 
such  results,  we  still  could  not  say  that  a 
prevention  of  them  was  regarded  as  a  suffi- 
cient reason  for  a  surrender  of  the  right  to 
sell  lands  during  the  terms  of  leases,  when 
sales  could  be  made,  for  the  price  demand- 
ed, to  persons  who  possessed  all  the  prescrib- 
ed qualifications,  compiled  with  all  the  re- 
quirements of  the  law,  and  thus  aided  in  the 
disposition  of  the  lands.  Collusion  in  all 
purchases  was  provided  against.  It  Is  cer- 
tain that  dm-Ing  the  many  years  when  its 
agents  were  so  construing  the  law  and  mak- 
ing extensive  sales  under  it,  the  Legislature 
has  expressed  no  condemnation  of  their 
course,  nor  materially  changed  the  provisions 
of  law  under  which  they  so  acted,  from 
which  we  should  conclude  both  that  such 
course  was  In  keeping  with  the  legislative 
Intent,  and  that  it  bad  resulted  In  no  evil 
which  the  Legislature  thought  proper  to  rem- 
edy. 

We  have  endeavored  merely  to  point  out 
some  of  the  reasons  which  may  be  urged 
in  support  of  the  long-continued  construction 
Qf  these  laws  made  by  those  whose  duty  it 
was,  in  the  first  instance,  to  construe  and  ex- 
ecute them,  in  order  to  show  that  such  ac- 
tion was  not  so  clearly  wrong  as  to  Justify 
the  courts  in  disregarding  It  The  great 
weight  which,  from  necessity,  courts  must 
often  give  to  the  contemporaneous  construc- 
tion put  upon  laws  by  other  departments 
and  officers  to  whom  is  committed  their  prac- 
tical administration  is  so  well  understood 
that  it  need  not  be  dwelt  upon.  Sound  pub- 
lic policy  requires  the  solving  of  all  mere 
doubts  in  favor  of  constructions  so  made 
and  uniformly  acted  upon.  Fitter  occasion 
for  the  recognition  of  this  could  not  well 
be  imagined  than  controversies  arising  upon 
the  construction  of  these  land  laws,  exten- 
sive in  their  provisions  and  In  the  subjects 
upon  which  they  operate,  bristling  with  ques- 
tions, and  requiring  at  every  step  decisions 
which  the  Commissioner  must  make  at  the 
peril  of  purchasers  and  others  dealing  with 
him.  Upon  many  of  his  rulings  are  based 
thousands  of  sales,  on  which  rest  the  titles 
of  purchasers  which  may  be  destroyed  by 
decisions  In  the  courts  reversing  such  rul- 
ings. While,  as  this  court  bas  frequently 
held,  actions  of  such  officers  in  plain  oppo- 
sition to  law  cannot  be  upheld.  It  Is  equally 
true  they  are  entitled  to  great  weight  In  de- 


termining the  true  construction  of  doubtful 
and  indefinite  reg:uIations  made  for  their 
guidance.  The  Legislature,  In  charging  him 
with  the  duty  of  attending  to  this  business, 
gave  to  the  Commissioner  "all  the  power 
and  authority  necessary  to  carry  into  effect 
the  provisions  of  this  act,"  and  invested 
him  with  "full  charge  and  discretion  of  all 
matters  pertaining  to  the  sale  and  lease  of 
said  lands,  etc.,  with  such  exceptions  and 
under  such  restrictions  as  may  be  imposed 
by  the  provisions  of  this  act  or  by  the  Con- 
stitution." It  made  it  his  duty  to  "adopt 
such  regulations,  not  inconsistent  with  the 
Constitution  or  this  act,  as  may  I>e  deemed 
necessary  for  carrying  into  effect  the  provi- 
sions of  this  act,"  and  "to  call  upon  the 
Attorney  General  for  advice  whenever  there 
is  doubt  as  to  the  meaning  of  this  act  or 
any  provision  thereof."  While  tills  was  fol- 
lowed by  such  minute  regulations  atiempting 
to  specify,  in  many  things,  exactly  what 
he  should  do,  and  when  and  how  be  should 
do  it,  as.  In  many  Instances,  to  leave  lltUe 
room  for  the  exercise  of  discretion  or  the 
making'of  regulations,  it  is  nevertheless  tme 
that  there  must  be  many  conjunctures  In 
which  the  law  is  silent  or  is  indefinite  and 
doubtful,  and  in  which  regulations  and  deci- 
sions by  him  not  inconsistent  with  the  law^ 
are  but  the  exercise  of  power  expressly 
conferred. 

In  the  matter  under  consideration,  admit- 
ting that  there  Is  doubt  as  to  what  action 
these  officers  should  have  taken  in  order  to 
"carry  into  effect  the  provisions"  of  the  stat- 
utes, the  very  existence  of  the  doubt  makes 
it  proper  that  their  determination,  so  long 
acted  upon,  and  involving  so  much,  should 
not  be  reversed  at  this  late  day.  The  con- 
stant action  of  the  Legislature  In  legislat- 
ing upon  the  subject,  without  change  in  the 
regulations  upon  which  the  Commisalouers 
were  acting,  or  any  disapproval  of  their 
course,  makes  their  action  well-nigh  conclu- 
sive. 

The  first  application  of  relator  was  made 
when  the  lease  was  in  full  force,  without  the 
consent  of  the  lessee,  and  hence  the  Com- 
missioner could  not  sell  to  him.  Waggon- 
er's application  was  accompanied  by  a  trans- 
fer from  the  lessee  in  compliance  with  the 
regulation  of  the  Commissioner,  and  entitled 
him  to  an  award  of  the  land,  and  rela- 
tor's subsequent  applications  were,  therefore, 
properly  refused.  We  give  no  other  effect 
to  the  transfer  than  to  hold  that,  under  the 
law  as  construed,  it  removed  the  obstacle 
to  a  sale  Interposed  by  the  lease,  and  gave 
room  for  the  exercise  of  the  power  of  the 
Commissioner  to  sell  and  of  the  applicant  to 
buy  given  by  the  law.  We  do  not  hold  that 
the  right  to  purchase  was  acquired  from  the 
lessee.  It  follows  that  applicant  is  not  en- 
titled to  the  writ 

Writ  refused. 
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CITY  OF  AUSTIN  v.  AUSTIN  CITY  CEM- 
ETERY ASS'N. 
(Sapreme  Court  of  Texas.    April  13,  1903.) 

CBMBTSaiBS— RBQULATION   BT   OITT— CON- 
TRACTS-CONSIDERATION. 

1.  There  being  a  reasonable  and  valid  ordi- 
nance prohibiting  the  interment  of  the  dead 
within  certain  limits  in  a  city,  permission  by 
the  city  to  a  company  to  use  land  therein  for  a 
cemetery,  with  supervision  by  the  city  sexton. 
Is  SDfflctent  consideration  for  its  agreement  to 
Bell  bnrial  lots  at  prices  not  exceeding  a  cer- 
tain sam. 

Certified  Question  from  Court  of  CItII  Ap- 
peals of  Third  Supreme  Judicial  District. 

Suit  by  the  city  of  Austin  against  the 
Austlii  City  Cemetery  Association  for  Injunc- 
tion. A  demurrer  to  the  petition  was  sustain- 
ed, and  plaintiff  appealed  to  the  Court  of 
Civil  Appeals,  which  certifies  a  question  to 
the  Supreme  Court    Question  answered. 

V.  L.  Brooks,  City  Atty.,  for  appellant. 
D.  W.  Doom  and  D.  H.  Doom,  for  appellee. 

BROWN,  J.  Certified  questions  from  the 
Court  of  Civil  Appeals  for  the  Third  Supreme 
Judicial  District,  as  follows: 

"The  Court  of  Civil  Appeals  of  the  Third 
Supreme  Judicial  District  certifies  that  there 
is  now  pending  In  said  court  the  above  styled 
and  numbered  cause.  The  cause  of  action, 
as  alleged  by  the  pleadings  of  the  plaintiff,  Is 
a:>  follows: 

"Appellant,  the  city  of  Austin,  instituted 
tbl5:  suit  for  Injunction  against  appellee,  the 
Austin  City  Cemetery  Association,  In  the 
district  court  of  Travis  county,  Texas,  for 
the  Fifty-Third  Judicial  District,  by  an  orig- 
inal petition  filed  on  March  20,  1902.  The 
case  was  presented  in  the  court  below  on 
the  averments  of  the  first  amended  original 
petition  of  plaintiff,  which  contained  allega- 
tions In  substance  as  follows,  viz.: 

"  '(1)  The  plaintiff  Is  a  municipal  corpora- 
tion of  more  than  ten  thousand  inhabitants, 
chartered  by  special  act  of  the  Legislature 
of  the  state  of  Texas;  that  it  is  situated  in 
Travis  county,  in  said  state;  and  that  R.  B. 
White,  who  resides  in  said  county  and  state, 
ta  Its  mayor. 

"  '(2)  Tliat  defendant  is  a  private  corpora- 
tion, chartered  under  and  by  virtue  of  the 
laws  of  the  state  of  Texas,  for  the  purpose 
-of  maintaining  a  cemetery  corporation,  and 
Belling  cemetery  lots,  in  the  city  of  Austin; 
that  Its  principal  ofBce  Is  located  in  Travis 
^Munty,  said  state;  and  that  Otto  Bergstrom, 
who  resided  in  Travis  county,  Texas,  is  the 
-president  of  said  defendant  corporation. 

•*  '(3)  Tliat  the  city  council  of  plaintiff  has, 
and  at  all  times  herein  mentioned  has  had, 
the  following,  among  other,  charter  powers, 
viz.:  "To  make  regulations  to  prevent  the 
introduction  or  spreading  of  contagious  dis- 
ease within  the  city,  and  to  make  and  en- 
force all  other  regulations  necessary  to  se- 
.cnre  the  general  health  of  Its  Inhabitants;  to 
■define  what  shall  be  a  nuisance  within  the 


city,  and  to  punish  the  author  thereof  by 
penalties,  fines,  and  imprisonment;  to  do  all 
acts  and  make  all  regulations  necessary  or 
expedient  for  the  promotion  of  health  or  sup- 
pression of  disease;  to  regulate  the  burial 
of  the  dead,  and  to  purchase,  establish,  and 
regulate  one  or  more  cemeteries  within  or 
without  the  city  limits;  and  to  determine 
when  It  Is  necessary  to  acquire  property  for 
the  use  thereof  by  the  power  of  eminent  do- 
main." 

"  '(4)  That  on  February  28,  1893,  plaintiff 
was,  and  had  continuously  been  for  a  period 
of  more  than  thirty  years  prior  to  said  date, 
the  owner  of  a  certain  tract  or  parcel  of  land 
In  Division  B,  said  city,  according  to  the  orig- 
inal plat  thereof,  which  tract  or  parcel  of 
land  was,  and  during  ail  of  said  period  had 
continuously  been,  established  and  used  by 
It  for  the  purposes  of  a  public  cemetery, 
under  the  following  conditions  and  circum- 
stances, viz.:  Said  tract  was  divided  Into 
burial  lots,  in  size  25  by  30  feet,  with  all 
necessary  driveways  and  walks  between; 
was  adorned  and  beautified  by  shade  trees, 
shrubs,  and  flowers,  as  is  usual  with  well- 
managed  public  cemeteries;  was  Inclosed  by 
a  substantial  and  well-built  fence;  and  was 
under  the  management  of  a  certain  city  em- 
ploy6,  known  as  the  "city  sexton,"  whose 
duties  were  defined  and  set  forth  by  ordi- 
nances 0'  said  city,  which  ordinances  con- 
tained substantially  the  following  provisions, 
viz.:  "The  name  of  said  cemetery,  together 
with  such  additions  thereto,  as  the  council 
might  subsequently  authorize,  was  'Austin 
City  Cemetery.'  The  city  assessor  and  col- 
lector of  taxes  is  required  to  keep  among 
the  records  of  his  office  a  plat  of  the  land 
embraced  in  said  cemetery,  and  to  sell  to 
persons  desiring  same,  for  purpose  of  sepui- 
tiure,  burial  lots,  half  lots,  quarter  lots  and 
single  grave  spaces  for  adults  or  cUIdren, 
according  to  a  schedule  of  prices  fixed  In 
said  ordinance."  Said  cemetery  was  to  t>e 
under  the  charge  of  the  city  sexton,  whose 
duty  it  was  to  act  as  superintendent  of 
same,  and  who  was  made  ex  officio  a  city 
policeman,  with  the  duty  of  enforcing  city 
ordinances  within  said  cemetery;  and  said 
sexton  was  charged  with  the  additional  duty 
of  performing  such  other  services  In  said 
cemetery  as  the  council  might  from  time  to 
time  prescribe,  and  was  required  to  execute 
in  favor  of  the  city  a  good  and  sufficient 
bond  for  $1,000,  conditioned  for  the  prompt 
and  faithful  performance  of  his  duties.  Said 
sexton  was  to  prepare  properly  and  promptly 
the  ground  in  said  cemetery  for  the  recep- 
tion of  bodies,  was  to  Inter  all  bodies  prop- 
erly presented  to  him  for  burial  in  graves 
at  least  four  feet  deep,  was  to  superintend 
the  depositing  of  bodies  in  such  graves,  was 
to  refill  and  properly  finish  off  the  graves 
after  burial,  and  was  to  preserve  order  and 
quiet  during  burials.  Said  sexton  was  to 
keep  a  register  of  the  dead  buried  In  said 
cemetery,  such  register  to  contain  a  state- 
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Dient  showing  the  name,  age,  sex,  color, 
place  of  birth,  residence,  and  cause  of  death 
of  all  persons  burled,  as  well  as  time  of  inter- 
ment, and  place  where  Interred.  Said  sexton 
was  to  take  care  that  the  fences,  walls, 
streets,  and  other  public  places  In  said  ceme- 
tery were  kept  in  good  condition,  and  per- 
fectly clean,  and  was  to  snperintend  all  re- 
pairs done  by  private  parties  on  their 
grounds,  and  was  to  have  snch  repairs  made 
upon  the  streets  and  other  public  places  of 
the  cemetery,  from  time  to  time,  as  the  coun- 
cil might  order;  and  for  such  services  was 
to  receive  pay  from  the  city  treasurer.  In 
addition  to  the  above  duties,  it  was  the  duty 
of  said  sexton  to  keep  the  gates  of  said 
cemetery  open  on  Sundays  from  one  o'clock 
p.  m.  to  six  o'clock  p.  m.,  and  to  be  present 
in  the  cemetery  at  such  hours  to  enforce 
rules  for  the  preservation  of  order  and  de- 
corum and  the  protection  of  property. 

"  '(6)  That  by  reason  of  the  long-continued 
operation  of  said  Austin  City  Cemetery  un- 
der the  conditions  and  circumstances,  and  In 
accordance  with  the  provisions  of  the  ordi- 
nances above  alleged,  said  cemetery  had  on 
the  28th  day  of  February,  1893,  become  and 
was  the  most  generally  used  and  valuable 
cemetery  property  within  the  corporate  limits 
of  said  city. 

"  '(6)  That  on  the  said  last-named  date  de- 
fendant was,  and  since  said  date  has  con- 
tinued to  be,  the  owner  of  a  certain  tract  or 
parcel  of  land  immediately  Joining  and  con- 
tiguous to  the  cemetery  property  above  men- 
tioned, and  situated  within  the  corporate 
limits  of  the  city  of  Austin,  and  particularly 
rlp.'!crlbed  as  follows,  viz.:  [Here  follows  a 
description  of  the  property.] 

"  '(7)  That  prior  to  said  last-mentioned 
date  said  defendant,  wishing  and  intending 
to  utilize  the  above-described  "property  for 
the  purpose  of  a  cemetery,  had  subdivided 
same  into  several  hundred  cemetery  lots  of 
25  by  30  feet  each,  with  necessary  and  con- 
venient driveways  between,  and  had  ofTered 
said  lots  for  sale  generally  to  the  public  for 
the  purpose  of  burying  therein  dead  human 
bodies. 

"  '(8)  That  on  said  date  there  was  In  exist- 
ence and  in  force  a  valid  penal  ordinance, 
enacted  by  plaintiflFs,  prohibiting  the  burial 
of  dead  human  bodies  within  certain  terri- 
tory embraced  In  the  corporate  limits  of  the 
city  of  Austin,  and  that  the  property  above 
described  was  situated  wholly  within  said 
territory,  where  the  burial  of  human  bodies 
was  prohibited  from  being  made  by  the 
terms  of  said  ordinance. 

••  '(9)  That  on  the  15th  day  of  March.  1893, 
defendant  instituted  in  the  district  court  of 
Travis  county,  Texas,  a  suit  against  tlie  city 
of  Austin  to  restrain  said  city  from  enforcing 
against  it  the  provisions  of  said  penal  ordi- 
nance, on  the  alleged  ground  that  said  ordi- 
nance was,  as  to  it,  void;  and  that  the  litiga- 
tion thus  begun  was  terminated  by  the  Judg- 
ment of  the  Supreme  Court  of  Texas,  which 


Judgment  adjudicated  tiie  issues  Involved  in 
said  litigation  in  favor  of  the  dty  of  Austin, 
and  sustained  the  validity  of  said  ordinance, 
and  the  power  of  said  city  to  prohibit  said 
cemetery    association    from    maintaining    a 
cemetery  on  the  property  above  described  or 
any  part  thereof. 
"  '(10)  That  after  the  final  termination  of 
\  said  litigation  said  cemetery  association,  stlU 
I  wishing  to  utilize  said  above-described  prop- 
'  erty  for  the  purpose  of  a  public  cemetery. 
;  and  wishing  to  have  the  privilege  of  so  oper- 
i  ating  said  property  as  to  make  it  in  effect  an 
!  addition  to  the  Austin  City  Cemetery,  above 
I  mentioned,  and  to  thereby  create  an  addi- 
tional demand  and  value  for  said  property 
;  as  cemetery  property,  and  wishing  also  to  se- 
'  cure  for  it  the  supervision  and  superlntend- 
'  ence  of  the  city  sexton  of  the  city  of  Austin. 
'  applied  to  the  city  council  of  the  city  of  Ans- 
,  tin  for  permission  so  to  do,  and  that  In  re- 
:  spouse  to  said  application  the  city  council  of 
:  the  city  of  Austin,  by  ordinance  enacted  on 
j  the  18th  day  of  March,  1893,  authorized  said 
'  cemetery  association  to  establish  a  cemetery 
I  on  said  property  as  desired  by  it,  provided 
said  association  would  accept  in  writing  and 
agree  to  the  provisions  of  said  ordinance. 
That  said  ordinance  contained  a  statement  of 
the  mutually  binding  terms  upon  which  said 
defendant  was  to  establish  and  plalntiCF  was 
to  permit  the  establishment  of  an  addition  to 
the  previously  existing  Austin  City  Cemetery, 
which   terms   are   substantially   as   follows, 
viz.:    "Said  addition  was  to  be  operated  as  a 
cemetery  under  the  care  and  supervision  of 
the  city  sexton,  whose  duties  in  connection 
with  said  management  and  supervision  were 
to  be  similar  to  those  imposed  upon  him  by 
ordinance  with  reference  to  the  Austin  City 
Cemetery,   as   same  previously  existed.     A. 
certain  strip  of  land  situated  in  said  addition 
was  to  be  deeded  to  the  plaintiff  absolutely 
for   interring   its   pauper  dead.      The   drive- 
ways and  streets  in  said  addition  were  to  be 
so  located,  arranged,  and  constructed  as  to 
constitute  them  continuations  and  extensions 
of  the  driveways  and  streets  in  the  older  por- 
tion of  the  cemetery,  and  the  whole  property 
was  to  be  inclosed  In  a  single  general  Inclosure 
or  fence.    Burial  lots  or  blocks  in  the  addition 
were  to  be  of  the  same  dimensions  as  those 
in  the  older  portion  of  the  cemetery.    The 
cost  of  maintenance,  including  cost  of  neces- 
sary  fencing,  grading,  culverts,  and  drains, 
was  to  be  borne  by  the  defendant.    A  plat  of 
the  land  embraced  In  said  addition  was  to 
be  tiled  by  defendant  in  the  office  of  the  city 
assessor  and  collector  of  plaintiff.    Defend- 
ant was  to  pay  all  costs  Incurred  in  the  case 
of  Austin  City  Cemetery  Association  vs.  City 
of  Austin;    was  also  to  pay  all  court  costs  In 
the  case  of  Hill  et  al.  vs.  City  of  Austin, 
which  was  an  Injunction  suit  to  restrain  the 
yaid  City  from  further  extendlrg  the  limits  of 
the  Austin  City  Cemetery;   and  was  to  enter 
into  bond  to  Indemnify  the  city  against  fur- 
ther cost  of  litigation  arising  because  of  the 
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eBtabUsbment  or  operation  of  said  addition 
to  said  cemetery."  That,  In  addition  to  the 
terms  Impoaed  by  and  contained  in  said  ordi- 
nance, as  above  alleged,  it  was  also  provided 
therein  that  the  Austin  City  Cemetery  Asso- 
ciation sbonld  establish  and  maintain  on  Its 
above-described  property  a  public  addition  to 
said  Austin  City  Cemetery,  and  that  It  should 
not  charge  more  than  |25  per  block  25  by  30 
feet  in  size  in  said  addition;  that  a  true  copy 
of  said  ordinance  is  hereto  attached,  marked 
"Exhibit  A,"  and  prayed  to  be  taken  as  part 
of  tbls  petition. 

••  '(11)  That  on  the  18th  day  of  AprU,  1893, 
defendant,  by  an  Instrument  in  writing  filed 
with  tlie  city  clerk  of  plalntltf,  accepted  the 
terms  and  conditions  Imposed  by  said  ordi- 
nance; that  a  true  copy  of  said  acceptance 
is  hereto  annexed,  marked  "Exhibit  B,"  and 
prayed  to  be  taken  as  a  part  of  this  petition; 
and  that  on  said  date  it  did  and  performed 
all  other  acts  prescribed  by  said  ordinance  as 
conditions  precedent  to  the  taking  effect  of 
said  ordinance:  that  said  ordinance  there- 
upon and  at  once  took  effect,  and  became  a 
contract  between  plaintiff  and  defendant,  and 
that  the  contract  evidenced  by  said  ordinance 
and  the  acceptance  thereof  has  ever  since 
said  18th  day  of  April,  1895,  constituted  a 
valid  and  binding  obligation  upon  both  plain- 
tiff and  defendant;  that  plaintiff  hag  in  each 
and  every  respect  performed  and  caused  to 
be  performed  each  and  every  duty  and  ol>- 
ligation  resting  upon  It  by  reason  of  said  con- 
tract; and  that  defendant,  for  many  years 
after  said  contract  was  made,  observed  and 
performed  Its  duties  thereunder;  and  that 
said  addition  to  said  Austin  City  Cemetery 
was  for  a  period  of  several  years  immediate- 
ly following  the  execution  of  said  contract 
operated  by  both  parties  In  accordance  with 
tbe  agreement  thereby  evidenced. 

"  '(12)  That  Immediately  prior  to  the  date 
when  the  contract  above  alleged  was  exe- 
cuted the  supply  of  unused  and  unsold  lots 
in  the  Austin  City  Cemetery  had  become  al- 
most exhausted,  and  it  had  become  necessary 
for  the  plaintiff  to  establish  or  secure  the  es- 
tablishment of  additional  cemetery  facilities 
in  or  convenlentiy  accessible  from  said  city, 
in  order  to  meet  the  imperative  needs  of  its 
people;  that  all  of  the  territory  embraced  in 
the  corporate  limits  of  said  city,  and  all  of 
the  territory  contiguous  to  and  without  said 
limits,  which  could  be  made  available  for 
cemetery  purposes,  was  land  of  a  porous 
quality,  resting  on  a  limestone  foundation, 
close  to  the  surface  of  the  gromid,  and  more 
or  leas  likely  to  convey  from  any  cemeteries 
which  might  be  located  thereon  poisonous 
fluids  to  great  distances;  that  the  city  council 
of  plaintiff,  believing  such  regulations  to  be 
expedient  for  the  promotion  of  health  among 
the  Inhabitants  of  the  city,  has  always  so  ex- 
ercised Its  charter  powers  as  to  limit  and  re- 
strict by  ordinance  the  territory  which  might 
be  used  within  said  city  for  cemetery  pur- 
poses to  tbe  smallest  extent  adequate  to  meet 


the  requirements  of  the  people  of  the  city, 
and  that  the  establishment  and  operation 
within  the  corporate  limits  of  the  city  o* 
more  cemeteries  than  would  be  sufficient  to 
accommodate  tbe  needs  of  the  public  would, 
because  of  the  character  of  such  territory,  be 
attended  with  unuecessary  danger  to  the 
health  of  said  city;  that.  In  order  to  make 
effectual  Its  ordinances  restricting  and  limit- 
ing the  territory  which  might  be  used  for 
cemetery  purposes  within  said  city,  it  Is,  and 
has  always  been,  essential  for  plaintiff  to  se- 
cure to  the  people  of  the  dty  the  right  to 
purchase  burial  ground  In  authorized  ceme- 
teries at  reasonable  prices;  and  that  the  con- 
tract above  alleged  was  made  by  the  city 
council  In  recognition  of  such  necessity. 

"  '(13)  That  on  July  10,  1901,  and  on  di- 
vers dates  prior  to  that  dale,  defendant 
willfully  and  wantonly  broke  said  contract 
by  extorting  from  all  persons  purchasing  lots 
In  said  cemetery  addition  a  price  for  each 
lot  purchased  exceeding  the  maximum  price 
of  $25,  which  It  is  permitted  to  charpe  for  a 
cemetery  lot  under  the  terms  of  its  contract 
with  this  plaintiff;  that  the  names  of  the 
I)erson9  to  whom  said  lots  were  sold,  and 
the  exact  dates  and  prices  of  such  sales,  are 
not  at  this  time  known  to  plaintiff,  but  are 
In  each  and  every  Instance  known  to  the 
defendant,  and  will  be  proven  by  plaintiff 
on  the  trial  of  this  cause;  that  on  the  date 
last  above  mentioned  the  officers  of  ]ilalntiff 
expostulated  with  the  president  of  defendant 
corporation,  and  threatened  him  with  public 
prosecution  If  he  should  continue  to  so  vio- 
late said  contract;  that  on  or  about  the  Ist 
day .  of  September,  1901,  defendant  again 
placed  its  cemetery  lots  on  the  market,  and 
since  said  date  has  sold  divers  of  said  lots 
to  persons  requiring  same  for  the  burial  of 
their  dead,  and  has  in  each  and  every  in- 
stance charged  tbe  purchasers  of  said  lots 
prices  exceeding  the  maximum  price  of  twen- 
ty-five dollars  which  It  Is  permitted  by  its 
contract  with  defendant  to  charge  for  a  cem- 
etery lot;  all  of  said  lots  In  said  addition 
being  of  tbe  size  mentioned  in  said  ordinance 
attached  as  Exhibit  A. 

"  '(14.)  That  there  are  at  present  In  said 
cemetery  addition  more  than  one  hundred 
nnmid  lots  which  defendant  is  under  th'e 
legal  duty  of  selling  to  such  proper  per- 
sons as  may  apply  to  it  for  the  purchase  of 
lots  at  prices  not  to  exceed  $25  per  lot; 
that,  unless  restrained  from  further  violat- 
ing Its  said  contract,  defendant  will  tn  the 
future  continue  to  violate  said  contract  as 
same  has  by  It  been  violated  in  the  past,  and 
will  take  advantage  of  the  circumstances  of 
such  of  tbe  people  of  said  city  as  require 
places  for  the  burial  of  their  dead  to  eistort 
from  them  as  the  price  of  each  lot  sold  sums 
ranging  from  one  hundred  to  one  hundred 
and  fifty  dollars,  or  will  arbitrarily  and  with- 
out cause  take  all  of  said  lots  off  the  mar- 
j  ket,  and  leave  the  people  of  said  city  wlth- 
\  out  adequate  or  proper  place  for  the  burial  of 
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tueir  dead;  that,  unless  the  relief  herein- 
after prayed  for  be  granted,  the  plalntilT  and 
tbe  people  of  whom  said  extortion  will  be 
practiced  will  each  and  all  be  without  any 
remedy  adequate  to  protect  themaelves  from 
the  consequences  of  eald  wrongful,  unlawful, 
and  continuous  breaches  of  contract  on  part 
of  defendant' 

"The  petition  prayed  that  the  defendant, 
its  officers,  agents,  and  employes,  be  restrain- 
ed from  charging,  demanding,  or  receiving, 
directly  or  Indirectly,  more  than  $25  each 
for  lots  in  the  cemetery  addition  of  defend- 
ant; and  said  parties,  and  each  of  them,  be 
restrained  from  refusing  to  sell  to  any  proper 
person  a  lot  at  said  maximum  price  of  $25, 
when  requested  so  to  do;  and  for  such  other 
Jtnd  further  relief  that  it  might  be  entitled 
to  under  the  facts  alleged. 

"Tbe  exhibits  attached  to  the  petition  w«re 
AS  follows,  viz.: 

"  'Exhibit  A. 

"  'An  ordinance  authorizing  the  Austin  City 
Cemetery  Association  to  establish  a  cem- 
etery in  the  city  of  Austin. 

"  'Be  It  ordained  by  the  city  council  of  the 
city  of  Austin: 

"  'Section  1.  That  permission  is  hereby 
granted  to  the  Austin  City  Cemetery  As- 
■oclatlon  to  establish  and  maintain  a  ceme- 
tery within  the  city  of  Austin,  upon  tbe  fol- 
lowing described  tract  of  land,  viz.:  [Here 
follows  field  notes  of  the  land.] 

"  'Sec.  2.  That  before  said  cemetery  shall 
be  established,  said  association  shall  convey  to 
the  city  of  Austin  a  strip  of  land  out  of  said 
tract  25  feet  hi  width  by  1,050  feet  in  length 
for  tbe  use  of  tbe  city  for  the  burial  of  pau- 
pers as  the  city  council  may  hereafter  desig- 
nate. 

"  'Sec.  8.  That  said  association  shall  not 
charge  more  than  $25  per  blocli  of  25  feet 
by  30  feet  in  size  In  said  cemetery. 

"  'Sec.  4.  That  said  cemetery  shall  be  un- 
der the  care  and  supervision  of  the  city 
■exton  and  all  graves  in  said  cemetery  shall 
be  dug  in  accordance  with  the  directions  and 
requirements  of  the  city  of  Austin,  and  the 
directions  of  the  city  sexton. 

"  'Sec.  6.  That  it  shall  be  the  duty  of  the 
said  association  to  lay  out  and  dedicate  for 
tbe  use  of  the  public,  streets  and  walks 
through  said  cemetery  of  the  same  dimen- 
sions as  the  streets  and  wallss  of  the  present 
cemetery,  and  such  streets  and  walks  shall 
be  laid  out  by  said  association  so  as  to  form 
extenslcms  of  the  streets  and  walks  in  tbe 
present  cemetery. 

"  'Sec.  6.  It  shall  be  the  duty  of  said  as- 
sociation to  divide  said  tract  of  laud  into 
blocks  of  the  same  dimensions  of  tbe  blocks 
In  the  present  cemetery. 

"  'Sec.  7.  That  the  cemetery  hereby  pro- 
vided for  shall  be  maintained  at  the  expense 
of  said  association  and  all  necessary  fences, 
gradings,  culverts  and  drains  shall  be  put  in 
by  said  association  at  its  own  cost 


"'Sea  &  It  shall  be  the  duty  of  said 
association  within  thirty  days  after  the  pas- 
sage of  this  ordinance  to  file  with  the  asses- 
sor and  collector  of  taxes  a  plat  of  the  cem- 
etery hereby  provided  for,  and  also  to  file 
with  tbe  city  clerk  a  written  acceptance  of 
the  provisions  of  this  ordinance. 

"  'Sec.  9.  This  ordinance  shall  not  take  ef- 
fect until  said  cemetery  association  shall  have 
paid  all  costs  Incurred  in  the  case  of  C.  F. 
Hill  et  al.  against  the  city  of  Austin,  pending 
In  the  district  court  of  Travis  coun^,  Texas, 
and  tbe  case  of  Austin  City  Cemetery  As- 
sociation against  tbe  city  of  Austin,  pending 
in  the  Court  of  Civil  Appeals  at  Austin,  and 
shall  file  with  the  city  clerk  an  obligation  to 
hold  the  city  of  Austin  harmless  against  aU 
costs  that  may  be  incurred  In  suits  hereafter 
brought  by  reason  of  the  establishment  of 
said  cemetery,  and  also  an  agreement  to  pay 
the  expenses  of  removing  the  fence  on  the 
west  side  of  the  two  and  one-half  acres  of 
land  now  owned  by  the  city  of  Austin  and 
adjoining  the  land  of  said  association  at  such 
time  as  the  city  may  desire  said  fence  re- 
moved sixty  feet  east  of  its  present  location.' 

"'Exhibit  B. 
"•Austin,  Texas,  April  18th.  1S95. 
•"Mr.  Milton  Morris.  City  Clerk.  AusUn, 
Texas — Dear  Sir:  The  Austin  Clly  Ceme- 
tery Association  hereby  accepts  the  provi- 
sions of  the  ordinance  passed  by  the  dty  coun- 
cU  on  March  18tb,  1896,  entitled  "An  Or- 
dinance authorizing  the  Austin  City  Ceme- 
tery Association  to  establish  a  cemetery  in 
the  city  of  Austin." 

"•This  acceptance  is  filed  in  compliance 
with  section  8  of  said  ordinance,  by  resolu- 
tion of  the  board  of  directors  of  said  Austin 
City  Cemetery  Association.     Respectfully, 
"  'Austin  City  Cemetery  Association, 
•"By  Otto  Bergstrom,  President 
♦•  'Attest:  A.  G.  Covert,  Secretary.' 

"To  this  pleading  of  the  plaintiff,  the  de- 
fendant, besides  various  special  exceptions 
and  answers,  which  it  is  unnecessary  to  no- 
tice here,  filed  a  general  demurrer.  Tbe  gen- 
eral demurrer  of  defendant  was  mistalned 
by  tbe  trial  court,  whereutwn  the  plaintiff 
excepted  and  gave  notice  of  appeal  to  this 
court 

"AU  the  members  of  the  Court  of  Civil 
Appeals  have  agreed  that  the  trial  court  vet- 
ed  in  sustaining  defendants  demurrer,  and 
that  the  Judgment  below  should  be  reversed 
and  the  cause  remanded  for  the  following 
reasons: 

"(1)  That  the  provisions  of  the  charter 
of  the  city  of  Austin,  as  pleaded,  authorised 
the  city  to  pass  an  ordlnace  prohibiting  the 
burial  of  the  dead  and  the  establishment  of 
cemeteries  within  certain  limits,  provided 
said  ordinance  was  reasonable.  That  the 
ordinance  pleaded,  as  set  out  in  subdivision 
8  of  tbe  plaintiCTs  petition,  which  prohibits 
the  burial  of  dead  human  bodies  within  cer- 
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tain  territorial  limits,  was  and  Is  prima  facie, 
reasonable,  so  far  as  that  fact  may  be  de- 
termined from  tbe  averments  of  the  plain- 
tiff's petition. 

"(2)  That  the  proyislons  of  this  ordinance 
did  not  prohibit  the  city  from  selecting  places 
for  cemeteries  in  which  to  inter  the  dead, 
nor  did  It  prohibit  the  city  from  delegating 
this  power  to  some  one  else,  if  It  saw  fit  to 
do  so;  provided,  that  In  neither  Instance 
wonid  the  creation  of  a  nuisance  be  allowed. 
The  averments  of  the  petition  of  the  exer- 
cise of  the  authority  of  the  city  in  this  re- 
spect are  not  to  the  effect  that  a  nuisance 
was  created  by  permitting  the  appellee  cor- 
poration to  use  the  ground  described  In  plain- 
tiff's petition  for  cemetery  purposes. 

"(3)  In  view  of  the  provisions  of  the  char- 
ter and  tbe  ordinance  pleaded  in  subdivision 
8  of  plaintiff's  petition,  the  appellee,  the  cem- 
etery association,  could  not.  If  said  ordinance 
was  and  Is  reasonable,  establish  their  ceme- 
tery at  the  place  described  without  first  ob- 
taining the  consent  of  the  city. 

"(4)  That  the  consent  of  the  city  to  estab- 
Usb  and  maintain  a  cemetery  for  the  pnr- 
poee  of  Interring  the  dead  was  such  a  valua- 
ble right  and  privilege  to  the  cemetery  asso- 
ciation as  would  operate  as  a  consideration 
to  enipport  all  the  terms  of,  the  ordinance  and 
contract,  as  shown  in  Exhibits  A  and  B  to 
tbe  plaintiff's  petition,  entered  into  between 
tbe  plaintiff  and  the  cemetery  association. 

"(5)  That  tbe  city  had  and  has  such  an 
interest  in  tbe  matter  as  would  authorise  it 
to  maintain  this  action. 

"In  view  of  the  public  interest  to  some 
extent  involved  in  a  prompt  and  early  de- 
cision of  this  case,  we  certify  to  the  Supreme 
Court  the  following  question : 

"Assuming  that  the  ordinance  set  out  in 
subdiviBion  8,  under  the  facts  as  pleaded, 
was  reasonable,  did  the  city  have  the  author- 
ity to  limit  the  purchase  price  of  lots  sold 
by  the  cemetery  association  to  a  sum  not  ex- 
ceeding $26  for  a  block  of  25  feet  by  80  feet, 
and  was  said  stipulation  and  provision  of  tbe 
ordinance  or  contract  entered  into  by  the 
city  and  the  association  to  this  extent  valid. 
and  binding  upon  the  latter?" 

We  concur  in  the  conclunlon  of  the  honora- 
ble Court  of  Civil  Appeals  tliat  the  demurrer 
was  Improperly  sustained.  The  ordinance  of 
tbe  city  council  for  the  city  of  Austin  which 
prohibited  the  interment  of  dead  bodies 
within  certain  limits  In  tbe  said  city  being 
reasonable  and  valid,  the  appellee  had  no 
rigbt  to  use  Its  property  for  that  purpose,  ex- 
cept by  the  consent  of  the  city,  which  might 
be  given,  as  Jn  this  case,  upon  terms  which 
would  secure  a  proper  regulation  of  tbe  use 
of  the  property  and  "for  tbe  promotion  of 
health  and  the  suppression  of  disease."  The 
permission  granted  to  the  appellee  to  use  the 
property  for  burial  purposes,  and  the  super- 
vision and  protection  afforded  to  it  by  the 
terms  of  the  contract,  constitute  sufficient  con- 
78  S.W.-84 


slderation  to  support  tbe  agreement  made  by 
the  appellee  to  sell  Its  lots  at  prices  not  ex- 
ceeding the  sum  named  In  tbe  ordinance.  It 
was  within  the  power  of  the  city  and  the  ap- 
pellee to  make  that  contract,  and  it  is  valid 
and  binding.  Westfleld  Gas  &  Milling  Co.  v. 
Mendenball,  142  Ind.  543,  41  N.  E.  1088; 
Cleburne  W.  I.  &  L.  Co.  v.  City  of  Cleburne 
CTex.  av.  App.)  85  S.  W.  78& 


RAILROAD  COMMISSION  OF  TBXAS  v. 

WELD  &  NEVILLE  et  al. 

(Supreme  Court  of  Texas.    April  13,  1903.) 

RAIUIOAD     COUMISSION— FRBIGHT     RATE     ON 
COTTON— RBASONABLBNESS— JURIS- 
DICTION TO  REVIEW. 

1.  Under  Rev.  St.  1895,  arts.  4565,  4566,  au- 
thorizing an  action  against  the  Railroad  Com- 
mission by  a  part^  dissatisfied  with  a  rate 
made  by  it,  in  which  such  party  must  show 
that  the  rate  Is  unreasonable  and  unjust  to  him, 
the  inquiry  is  not  limited  to  whether  the  rate 
is  80  unreasonable  and  nnjust  as  to  amount  to 
the  taking  of  property  without  due  process  of 

2.  Rev.  St  1895,  arts.  4565,  4566,  author- 
izing an  action  against  the  Railroad  Commis- 
sion to  ascertain  the  reasonableness  and  just- 
ness of  rates  made  by  it,  though  they  be  not 
so  unreasonable  and  unjust  as  to  amount  to  tbi> 
taking  of  property  without  due  process,  do  not 
confer  legislative  power  on  the  court,  in  con- 
travention of  the  Constitution. 

3.  PlaintlfF  in  an  action  against  the  Railroad 
Commission  does  not,  as  required  by  Rev.  St. 
1895,  art.  4566,  show  that  the  freight  rate  on 
cotton  made  by  it  is  unreasonable  and  unjnst 
to  him  because  there  is  no  car  rate,  and  be- 
cause it  is  the  same  amount  per  100  pounds 
whether  pressed  to  a  density  of  40  pounds  to 
the  cubic  foot,  as  shipped  by  him,  or  to  a 
density  of  only  22^  pounds,  as  shipped  by 
others. 

Error  from  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District. 

Action  by  Weld  &  Neville  and  others 
against  tbe  Railroad  Commission  of  Texas. 
Judgment  for  plaintiffs  was  afDrmed  by  the 
Court  of  Civil  Appeals  (68  S.  W.  1117),  and 
defendant  brings  error.    Reversed. 

C.  K.  Bell,  Atty.  Oen.,  and  T.  S.  Reese, 
Asst.  Atty.  Gen.,  for  plaintiff  In  error.  Greg- 
ory &  Batts,  Hutcheson,  Campbell  &  Hutcbe- 
Bon,  and  Crane,  Greer  &  Wharton,  for  de- 
fendants In  error. 

BROWN,  J.  Under  article  4565,  Rev.  St 
1895,  the  defendants  in  error  Instituted  this 
suit  in  the  district  court  of  the  Twenty- 
Sixth  Judicial  District,  Travis  county,  against 
tbe  Railroad  CSommlssion  of  Texas,  and  alleg- 
ed, in  substance,  that  the  said  Railroad  Com- 
mission had  established  rules  and  regulations 
for  the  transportation  of  cotton  from  various 
points  In  Texas  to  Houston  and  Galveston 
as  follows:  For  the  territory  extending  not 
more  than  100  miles  from  Houston  the  rate 
allowed  to  be  charged  upon  cotton  was  bas- 
ed upon  tbe  length  of  the  haul,  but  from  all 
points  more  than  100  miles  from  Houston 
the  same  rate  was  allowed  based  upon  100 
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pounds  of  weight,  whether  In  car  load  or 
less  lots,  with  redaction  of  rate  upon  cotton 
compressed  to  a  density  of  22^  pounds  to 
the  cubic  foot.  It  Is  alleged  that  the  regu- 
lations of  the  commission  require  the  railroad' 
companies  to  cause  the  cotton  to  be  com- 
pressed either  at  the  Initial  point  of  shipment 
or  at  the  first  compress  in  the  line  of  trans- 
portation; charges  for  compressing  to  be 
paid  b7  the  railroad  company,  except  for 
cotton  shipped  from  points  between  70  and 
100  miles  from  Houston,  the  charges  of  coin- 
pressing  are  apportioned  between  the  ship- 
per and  the  railroad  company,  but  cotton 
shipped  from  stations  less  than  70  milea 
from  Houston  Is  not  required  to  be  com- 
pressed. 

The  petition  alleges  that  the  regulations 
of  the  Railroad  Commission  governing  the 
shipping  of  cotton  and  fixing  the  rates  there- 
on were  made  with  reference  to  the  old 
system  of  handling  cotton,  which  Involves  Its 
compression  at  the  gins  in  bales  of  54  to  58 
inches  long,  28  to  36  inches  wide,  and  from  24 
to  28  Inches  thick,  which  must  be  hauled  to 
the  railroad  station,  thence  by  the  carrier  to 
the  nearest  compress;  25  bales  being  all  that 
a  car  will  carry  In  an  uncompressed  condi- 
tion, but,  after  being  compressed  to  a  density 
of  22%  pounds  to  the  cubic  foot,  50  bales  can 
be  carried  to  the  car.  Plaintiffs  allege  that 
they  are  Interested  in  one  of  a  number  of 
improved  economic  methods  of  handling  cot- 
ton in  successful  operation  in  Texas  and 
minutely  describe  the  method  by  which  a 
bale  of  cotton  Is  produced  by  the  Lowry  sys- 
tem which  weighs  250  pounds,  with  a  density 
of  more  than  40  pounds  to  the  cubic  foot, 
being  convenient  in  size  and  weight  for 
handling,  impervious  to  water,  and  not  com- 
bustible. With  bales  thus  compressed  the 
carrier  can  load  cars  to  the  limit  of  their 
capacity  and  the  allowed  excess,  and  can  use 
flat  cars  in  the  transportation  of  the  cotton 
without  danger  of  injury  from  water  or  fire. 

Plaintiffs  allege  that  the  cotton  crop  of 
Texas  amounts  annually  to  3,000,000  bales, 
the  greater  part  of  which  is  gathered  and 
shipped  during  the  last  four  months  of  each 
year,  and  all  of  it  must  be  transported  by 
the  railroads  of  the  state  within  that  time, 
necessitating  the  ownership  and  use  of  a 
large  number  of  cars  at  a  heavy  cost,  which 
cars  cannot  be  used  at  other  seasons  of  the 
year;  that  the  demand  for  cars  to  carry  cot- 
ton is  so  great  as  to  often  create  car  famine 
and  great  delay  in  the  transportation  of  the 
cotton,  which  causes  the  railroad  companies 
to  resort  to  the  use  of  flat  cars  that  are  unfit 
for  that  use,  and  expose  the  cotton  to  damage 
by  water  and  fire,  whereby  the  railroad  com- 
panies are  subjected  to  heavy  damages.  The 
petitioners  state  minutely  the  supposed  ad- 
vantages that  accrue  to  the  railroad  compa- 
nies In  shipping  the  Lowry  bales  of  cotton 
over  other  freight  or  cotton  otherwise  com- 
pressed. Briefly  stated,  the  allegations  are 
that  the  Lowry  bales  are  not  breakable;  that 


they  are  not  combustible,  nor  liable  to  injury 
by  water;  save  the  expenses  incident  to 
short  hauls  and  concentrating  the  cotton, 
and  the  difference  between  the  cost  of  car- 
rying two  packages  of  the  same  weight,  one 
compressed  to  the  density  of  22%  pounds  to 
the  cubic  foot  and  one  to  the  density  of  40 
pounds  to  the  cubic  foot 

The  petition  charges  that,  notwithstanding 
cotton  properly  compressed  is  the  most  de- 
sirable class  of  freight  for  railroad  compa- 
nies, the  railroad  commission  has  fixed  apon 
cotton  the  highest  charge  for  transportation. 
It  Is  charged  that  in  transporting  the  same 
weight  of  cotton  as  originally  compressed 
and  the  Lowry  bale  the  railroad  company  re- 
ceives nearly  twice  as  much  freight  for  a 
car  load  of  the  Lowry  bale  as  for  a  like  car 
load  of  the  other,  and  particular  Instances 
are  cited  to  Illustrate  this  proposition.  It  is 
averred  in  the  petition  that  under  the  regu- 
lations complained  of  the  railroad  companies 
are  given  an  extraordinary  and  unreasona- 
ble revenue  and  profit  for  transporting  Lowry 
bales  of  cotton,  that  the  revenue  derived  by 
railroads  from  handling  cotton  compressed 
under  the  new  method  is  greatly  in  excess  of 
that  derived  from  cotton  handled  In  the  old 
way,  and  that  the  <^8t  under  the  new  method 
Is  so  much  leas  that  to  establish  the  same 
rate  for  both  classes  of  cotton  is  unjust  and 
Inequitable,  and  a  discrimination  against 
plaintiffs. 

Plaintiffs  allege  that  prior  to  the  institution 
of  this  suit  they  twice  called  upon  the  Sail- 
road  Commission  for  proper  hearing  to  es- 
tablish reasonable  rates  for  the  transporta- 
tion of  cotton,  which  application  the  Railroad 
Commission  refused,  alleging  as  its  reason 
that  to  grant  the  prayer  of  petitioners  would 
give  the  owner  of  the  improved  bales  prac- 
tically 8  monopoly  of  the  business  of  com- 
pressing cotton.  It  is  alleged  that  the  re- 
fusal to  grant  a  hearing  and  the  refusal  to 
establish  the  regulations  requested  were  an- 
reasonable  and  unjust  to  plaintiffs,  that  the 
regulations  requested  were  reasonable  and 
Just  to  defendants,  and  they  prayed  that 
the  regnilatlons  be  established  by  the  court. 

The  Railroad  Commission,  by  the  Attorney 
General,  filed  general  demurrer  and  special 
exceptions,  which  were  by  the  court  overrul- 
ed, and  upon  trial  before  the  court  Judgment 
was  entered  declaring  the  rates  and  regula- 
tions to  be  unreasonable  and  anjost  as  to 
the  defendants  in  error,  which  judgment  was 
afllrmed  by  the  Oonrt  of  Civil  Appeals.  68 
S.  W.  1117. 

The  contention  of  the  Railroad  Commission 
may  be  considered  under  the  following  prop- 
ositions: a)  Articles  4565  and  4SW  of  the 
Revised  Statutes  of  1885  do  not  authorize  an 
inquiry  by  the  courts  into  the  reasonableness 
and  Justness  of  the  rates,  rules,  and  regula- 
tions made  by  the  commission,  except  to 
ascertain  if  they  amount  to  the  taking  of 
property  without  due  process  of  law;  In  oth- 
er words,  that  such  rate&^lea,  and  r^nla- 
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tlons  are  confiscatory  In  their  effect  (2)  It 
ia  contended  tbat.  If  the  said  articles  do  au- 
thorize an  Inquiry  Into  the  reasonableness 
of  rates,  etc.,  except  to  ascertain  whether 
or  not  tbey  are  in  conflict  with  the  Constitu- 
tion, then  auch  articles  of  the  statute  are  in 
violation  of  the  Constitution  of  the  state, 
because  they  thereby  confer  legislative  power 
upon  the  courts.  (3)  That  the  facts  alleged 
in  plaintiffs'  xKtltlon  do  not  constitute  a  cause 
of  action  nnder  articles  4565  and  4566. 

The  first  question  stated  above  has  been 
decided  by  this  court  adversely  to  the  con- 
tention of  plaintiff  in  error  in  the  case  of 
Railroad  Commission  v.  H.  &  T.  C.  Railway 
Co.,  90  Tex.  340,  88  S.  W.  750.  In  that  ease 
the  court  said:  "The  language  of  the  law  is 
so  antagonistic  to  the  rules  established  by 
the  decisions,  which  construction  is  claimed 
to  have  been  adopted  by  the  Legislature,  that 
we  must  conclude  that  the  Legislature  in- 
tended to  change  those  rules  in  their  applica- 
tion to  the  subject  embraced  in  the  articles 
quoted;  otherwise  there  was  no  need  for 
the  articles  4565  and  4566.  Indeed,  the  con- 
ferring of  that  jurisdiction  upon  the  courts 
of  itself  imposed  the  duties  to  try  the  case 
by  the  ordinary  rules  of  procedure,  unless 
otherwise  provided."  Upon  re-examlnatlon 
of  the  question  we  are  constrained  to  adhere 
to  our  conclusions  announced  in  that  case, 
and  to  hold  tbat  the  Legislature  intended 
to  confer  upon  the  courts  power  to  determine 
the  question  of  the  reasonableness  of  rates  as 
tbey  affect  the  rights  of  shippers  and  the 
railroads  by  the  same  rules  that  would  be 
applied  in  determining  a  like  question  be- 
tween other  parties. 

Articles  4566,  4566,  do  not  confer  legisla- 
tive power  upon  the  courts,  but,  by  subject- 
ing the  rates  to  be  made  by  the  commission 
to  examination,  their  reasonableness  becomes 
a  Judicial  question,  and  there  is  no  conflict 
between  those  articles  and  the  provision  of 
the  Constitution  which  provides  that  "no 
person  or  collection  of  persons  being  of  one 
of  these  departments  shall  exercise  any  pow- 
er properly  attached  to  either  of  the  others, 
except  in  the  instances  herein  expressly  per- 
mitted." The  making  of  rates  by  the  com- 
mission is  the  exercise  of  legislative  author- 
ity, which  the  courts  cannot  exercise;  but 
whether  the  law  under  which  it  acts  has  been 
complied  with  is  a  question  for  the  courts. 
It  is  unnecessary  for  us  to  inquire  what  the 
rale  would  be  in  the  absence  of  our  statutory 
provisions. 

Articles  4664-4566,  Rev.  St  1895,  read  as 
follows: 

"Art  4564.— In  all  actions  between  private 
parties  and  railway  companies  brought  un- 
der tills  law,  the  rates,  charges,  orders,  rules, 
regulations  and  classifications  prescribed  by 
raid  commission  before  the  institution  of 
such  action  shall  be  held  conclusive,  and 
deemed  and  accepted  to  be  reasonable,  fair 
and  just  and  in  such  respects  shall  not  be 
controverted  therein  until  finally  found  other- 


wise in  a  direct  action  brought  for  that  pur- 
pose in  the  manner  prescribed  by  articles 
4565  and   4566   of  this  chapter. 

"Art  4565.— If  any  railroad  company  or 
other  party  at  interest  be  dissatisfied  with 
the  decision  of  any  rate,  classification,  rule, 
charge,  order,  act  or  regulation  adopted  by 
the  commission,  such  dissatisfied  company 
or  party  may  file  a  petition  setting  forth  the 
particular  cause  or  causes  of  objection  to 
such  decision,  act  rate,  rule,  charge,  classi- 
fication or  order,  or  to  either  or  all  of  them, 
in  a  court  of  competent  jurisdiction  in  Travis 
county,  Texas,  against  said  commission  as 
defendant.  Said  action  shall  have  precedence 
over  all  other  causes  on  the  docket  of  a 
different  nature,  and  shall  be  tried  and  de- 
termined as  other  civil  causes  in  said  court. 

"Art.  4566.— In  all  trials  under  the  forego- 
ing article  the  burden  of  proof  shall  rest 
upon  the  plaintiff,  who  must  show  by  clear 
and  satisfactory  evidence  that  the  rates, 
regulations,  orders,  classifications,  acts  or 
charges  complained  of  are  unreasonable  and 
unjust  to  it  or  them." 

The  meaning  of  the  phrase  "unreasonable 
and  unjust  to  it  or  them"  is  the  question 
to  be  solved.  An  examination  of  the  law  as 
it  existed  before  the  creation  of  the  Railroad 
Commission  will  aid  in  the  solution  of  the 
question.  Prior  to  the  enactment  of  the 
commission  law,  railroad  companies  were 
authorized  by  statute  to  make  their  rates  of 
freight  and  their  rules  and  regulations,  but 
were  limited  in  their  charges  to  a  reason- 
able sum,  not  to  exceed  50  cents  per  100 
pounds  per  100  miles;  the  charges  to  be 
uniform  on  each  class  of  freight  and  unjust 
discrimination  was  forbidden.  The  fact  that 
the  carrier  charged  one  person  a  greater  sum 
than  was  charged  to  another  for  "transporta- 
tion in  this  state  of  any  freight  of  the  same 
kind  and  class  in  equal  or  greater  quantities 
for  the  same  or  less  distance"  was  made 
prima  facie  evidence  of  unjust  discrimina- 
tion, but  the  carrier  was  permitted  to  rebut 
this  presumption  by  showing  that  it  was 
not  unjust  discrimination.  Article  4258 
(Sayles*  Old  Ed.)  Rev.  St  1888-80.  It  will 
be  observed  that  the  violation  of  the  law  did 
not  consist  alone  in  the  discrimination  in 
charges,  but  depended  upon  the  Justness  of 
such  discrimination.  That  Statute  declared 
In  a  negative  form  what  the  common  law 
afllrmed  of  the  same  subject;  that  is,  at 
common  law  a  carrier  was  permitted  to  dis- 
criminate in  freight  rates,  provided  the  cir- 
cumstances were  not  such  as  to  make  it  un- 
just and  unreasonable.  Baxendale  y.  E.  C. 
Ry.  Co.,  93  Eng.  Common  Law  Rep.  p.  75; 
Garton  T.  B.  &  B.  Ry.  Co.,  101  Eng.  Common 
Law  Rep.  p.  158;  Cowden  v.  Pacific  Coast 
Steamship  Co.,  94  Cal.  470,  29  Pac.  873,  18 
L.  R.  A.  221,  28  Am.  St  Rep.  142;  Avinger 
V.  Seuth  Carolina  Ry.  Co.,  29  S.  0.  265,  7 
S.  E.  498,  13  Am.  St  Rep.  716;  Johnson  v. 
Pensacola  &  Perdida  Ry.  Co.,  16  Pla.  666, 
26  Am.  Rep.  731;    Scofield  v.  Railway  Co., 
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43  Ohio  St.  612,  3  N.  E.  907,  54  Am.  Rep. 
846;  Fltchburg  By.  Co.  t.  Gage,  12  Gray, 
898.  Under  the  statute  discrimination  in 
rates  Is  prohibited  unless  It  appears  not  to 
be  unjust  and  unreasonable.  At  common  law 
the  party  complaining  was  required  to  show 
that  the  discrimlnntion  was  unjust  and  un- 
reasonable, while  by  statute  the  burden  of 
proof  was  upon  the  carrier  to  establish  that 
It  was  reasonable  and  Just. 

The  railroad  commission  law  deprived  rail- 
road companies  of  the  power  to  make  rates, 
and  conferred  that  authority  upon  tlie  com- 
mission, which  necessarily  tooli  from  ship- 
pers any  right  of  redress  against  carriers  in 
case  the  rates  were  unreasonable,  because 
they  are  compelled  by  law  to  carry  at  the 
rate  fixed  by  the  commission,  and  cannot  be 
held  responsible  for  excess  In  charges  thus 
forced  upon  them.  The  commission  was  or- 
ganized as  arbiter  between  carriers  and  ship- 
pers, and  for  that  purpose  is  invested  with 
very  large,  but  not  absolute,  powers.  To 
secure  the  rights  of  both  carrier  and  shipper 
against  errors  or  intentional  wrongs  which 
might  be  committed  by  the  railroad  com- 
mission, articles  4564-4566  were  adopted. 
Which  give  the  railroads  a  right  of  action 
against  the  commission  to  set  aside  such 
rates  as  might  be  prescribed  for  their- gov- 
ernment in  case  they  should  be  unremunera- 
tive,  giving  to  the  shippers  an  action  against 
the  commission  to  secure  a  reduction  of 
such  rates  in  case  they  be  unreasonably  high. 
Being  thus  clothed  with  power  to  adjust  the 
rights  of  the  carrier  and  shipper,  and  being 
subjected  to  Judicial  control  so  as  to  secure 
such  rights,  the  commission  stands  in  this 
action  in  the  attitude  towards  plaintlfTs  that 
the  railroad  company  would  stand  if  exces- 
sive charges  had  been  collected  from  the 
plaintiffs,  and  this  suit  were  for  the  purpose 
of  recovering  the  excess  of  charges  paid: 
hence  the  same  construction  should  be  given 
in  this  action  to  the  phrase  "unreasonable 
and  unjust  to  it  or  them"  that  would  have 
obtained  in  a  suit  to  recover  from  the  carrier 
excess  of  charges  paid. 

At  common  law,  in  a  proceeding  of  this 
kind,  the  terms  "unreasonable  and  unjust" 
meant  that  the  rate  charged  was  more  than 
a  fair  compensation  for  the  services  ren- 
dered, or  that  the  difference  in  rates  consti- 
tuted an  unjust  discrimination  against  the 
complainant.  In  Garton  v.  Railway  Compa- 
ny, above  cited,  the  action  was  to  recover 
for  excessive  charges  paid  by  the  plaintiffs, 
based  upon  the  proposition  that  the  charge 
collected  was  greater  than  the  sum  demand- 
ed from  another  shipper  for  lilce  service. 
In  the  course  of  the  trial  Justice  Cockburn 
said:  "Suppose  the  company  choose  from 
some  motive  of  mere  favor  to  convey  the 
goods  for  A.  B.  for  nothing,  could  every  per- 
son else  to  whom  they  made  a  charge  f  ecov- 
er  it  back  as  money  had  and  received  unless 
there  was  proof  of  damage?  The  amount  to 
which  they  favor  others  can  make  no  differ- 


ence." And  in  the  same  case  Justice  Cromp- 
ton  remarked,  "The  charging  of  another  per- 
son too  little  is  not  cltarging  you  too  much." 
An  examination  of  that  case  will  show  that 
it  fully  sustains  the  position  that  the  carrier 
bad  the  right  to  discriminate  between  ship- 
pers as  to  the  amount  of  charges,  provided 
It  did  not  amount  to  unjust  discrimination, 
and  the  charge  complained  of  was  not  more 
than  a  fair  compensation  for  the  services 
performed. 

In  Cowden  t.  Pacific  Coast  Steamship 
Co.,  94  Cal.  470,  29  Pac.  873,  18  L.  R.  A.  221, 
28  Am.  St  Rep.  142,  the  court  made  the 
following  quotation  from  Directors,  etc.,  of 
Great  Western  Railway  Company  v.  Sutton, 
4  Eng.  &  Ir.  App.  238:  "At  common  law, 
a  person  holding  himself  out  as  a  common 
carrier  of  goods  was  not  under  any  obliga- 
tion to  treat  all  customers  equally.  The  ob- 
ligation wUcb  the  common  law  imposed  up- 
on him  was  to  accept  and  carry  all  goods 
delivered  to  him  for  carriage  according  to 
his  profession  (unless  he  had  some  reason- 
able excuse  for  not  doing  so),  on  being  paid 
a  reasonable  compensation  for  so  doing; 
and,  if  the  carrier  refused  to  accept  such 
goods,  an  action  lay  against  tdm  for  so  refus- 
ing; and  if  the  customer,  in  order  to  induce 
the  carrier  to  perform  the  duty,  paid,  under 
protest,  a  larger  sum  than  was  reasonable, 
he  might  recover  back  the  surplus  beyond 
what  the  carrier  was  entitled  to  receive  in 
an  action  for  money  had  and  received,  as  be- 
ing money  extorted  from  him.  But  tiie  fact 
that  the  carrier  charged  others  less,  though 
it  was  evidence  to  show  that  the  charge 
was  unreasonable,  was  no  more  th^n  evi- 
dence tending  that  way.  There  was  nothing 
In  the  common  law  to  hinder  a  carrier  from 
carrying  for  favored  individuals  at  an  un- 
reasonably low  rate,  or  even  gratia.  All  that 
the  law  required  was  that  he  should  not 
charge  any  more  than  was  reasonable." 

In  Fltchburg  Ry.  Co.  v.  Gage,  cited  above, 
it  was  sought  to  recover  from  the  railroad 
company  the  difference  between  freight  char- 
ges collected  from  Gage  and  oth^«  and 
charges  upon  the  same  class  of  freight  car- 
ried for  others  between  the  same  points 
about  the  same  time,  the  contention  being 
that  railroads  are  common  carriers,  and  "in 
that  relation  required  to  carry  merchandise 
and  other  goods  or  chattels  of  the  same  cla  ss 
at  equal  rates  for  the  public  and  for  each 
individual  on  whose  accotmt  service  In  this 
line  of  business  is  performed."  The  court 
answered  the  contention  as  follows:  "The 
principle  derived  from  that  source  [the  com- 
mon law]  is  very  plain  and  simple.  It  re- 
quires equal  Justice  to  all.  But  the  equality 
which  is  to  be  observed  in  relation  to  the 
public  and  to  every  individual  consists  In 
the  restricted  right  to  charge,  in  each  x>ar- 
ticular  case  of  service,  a  reasonable  com- 
pensation, and  no  more.  If  the  carrier  con- 
fines himself  to  this,  no  wrong  can  be  done, 
and  no  cause  afforded  for  complaint.    If.  for 
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special  reasons.  In  isolated  rnses,  the  carrlet 
sees  fit  to  stipulate  for  the  carriage  of  goods 
or  merchandise  of  any  class  for  Individuals 
for  a  certain  time  or  In  certain  quantities 
for  less  compensation  than  what  is  the  usual, 
necessary,  and  reasonable  rate,  he  may  un- 
doubtedly do  so  without  thereby  entitling 
all  other  persons  and  parties  to  the  same 
advantage  and  relief.  It  could,  of  course, 
make  no  difference  whether  such  a  conces- 
sion was  in  relation  to  articles  of  the  same 
kind  or  belonging  to  the  same  general  class 
as  to  risk  and  cost  of  transportation.  The 
defendants  do  not  deny  that  the  charge  made 
on  them  for  Uie  transportation  of  their  ice 
was  according  to  the  rates  established  by  the 
directors  of  the  company,  or  assert  that  the 
compensation  claimed  is  In  any  degree  ex- 
cessive or  unreasonable.  Certainly,  then, 
the  charges  of  the  plaintiffs  should  be  consid- 
ered legal  as  well  as  just;  nor  can  the  de- 
fendants have  any  real  or  equitable  right  to 
Insist  upon  any  abatement  or  deduction,  be- 
cause for  special  reasons,  which  are  not 
known,  and  cannot,  therefore,  be  appreciat- 
ed, allowances  may  have  been  conceded  in 
particular  instances,  or  in  reference  to  a 
particular  series  of  services,  to  other  par- 
ties." 

If  the  rates,  rules,  and  regulations  com- 
plained of  in  this  action  had  been  made  by 
a  railroad  company  before  the  creation  of 
tbe  commission,  and  this  suit  had  been  In- 
stituted against  the  railroad  company  to 
recover  damages  for  discrimination,  it  could 
not  be  maintained,  because  the  facts  alleged 
In  the  petition  do  not  show  that  there  was 
any  discrimination  against  the  plalntlfTs  in 
the  rates  charged  and  collected  from  them. 
The  comparison  is  made  by  plaintiffs  be- 
tween cotton  compressed  to  a  density  of  40 
pounds  and  more  to  the  solid  foot  and  cotton 
not  so  compressed,  and  it  is  claimed  that, 
because  the  railroad  company  derives  more 
profit  from  a  car  load  of  the  one  thdn  the 
other,  there  is  discrimination  against  the 
shipments  of  cotton  compressed  by  the  meth- 
od represented  by  plaintiffs.  The  same  rate 
Is  charged  per  hundredweight  for  all  cotton, 
and  tbe  plaintiffs'  case  rests  wholly  upon  tbe 
proposition  that  they  have  tbe  right  to  com- 
pel the  Railroad  Commission  to  make  a 
rate  by  the  car  load  Instead  of  by  the  100 
pounds,  or  to  give  lower  rates  on  cotton  in 
round  bales.  There  is  no  rule  of  the  com- 
mon law  nor  provision  of  the  statute  which 
requires  the  carrier  or  the  commission  to 
make  rates  based  upon  car-load  lots,  nor  Is 
there  any  precedent  or  principle  by  which 
tbe  reasonableness  of  a  rate  (as  it  affects 
Individual  shippers)  made  by  carriers  or  by 
tbe  commission  can  be  determined  by  a  com- 
parison of  the  profits,  derived  from  the  ship- 
ment of  different  classes  of  freight. 

Article  4562,  Rev.  St  1895,  prescribes  the 
duty  of  the  commission  in  making  rates  In 
this  language: 
"Art  4562.  The  power  and  authority  Is 


hereby  vested  in  the  Railroad  Commission 
of  Texas,  and  It  is  hereby  made  Its  duty, 
to  adopt  all  necessary  rates,  charges  and 
regulations  to  govern  and  regulate  railroad 
freight  and  passenger  tariffs,  the  power  to 
correct  abuses  and  to  prevent  unjust  discrim- 
ination and  extortion  in  rates  of  freight  and 
passenger  tariffs  on  the  different  railroads 
in  this  state,  and  to  enforce  the  same  by 
having  the  penalties  inflicted  as  by  this  chap- 
ter prescribed  through  proper  courts  having 
Jurisdiction. 

"1.  The  said  commission  shall  have  pow- 
er, and  It  shall  be  Its  duty,  to  fairly  and 
Justly  classify  and  subdivide  all  freight  and 
property  of  -nhatsoever  character  that  may 
be  transportcu  over  the  railroads  of  this 
state  into  such  general  and  special  classes  or 
subdivisions  as  may  be  found  necessary  and 
expedient 

"2.  The  commission  shall  have  power,  and 
it  shall  be  Its  duty,  to  fix  to  each  class  or 
subdivision  of  freight  a  reasonable  rate  for 
each  railroad  subject  to  this  chapter  for  the 
transportation  of  each  of  said  classes  and 
subdivisions." 

The  performance  of  these  duties  requires 
that  clasBlflcation  be  made  so  as  to  secure 
equality  as  near  as  may  be  in  the  carriage 
of  similar  articles,  and  each  shipper  Is  en- 
titled to  have  his  property  carried  for  a 
reasonable  compensation  for  the  service  ren- 
dered to  him.  In  making  the  classification 
and  rates  of  charges,  the  ralboad  companies 
must  also  be  protected  In  their  right  to  have 
a  fair  return  from  their  business;  but  In  de- 
termining this  question  the  railroad  commis- 
sion must  have  In  view  the  entire  business 
operations  of  the  railroads.  A  marked  dif- 
ference between  the  right  of  the  shipper  and 
the  carrier  in  determining  the  reasonableness 
of  rates  consists  in  this:  When  considered 
from  the  shipper's  standpoint,  it  must  be  rea- 
sonable as  to  the  particular  property  car- 
ried; that  Is,  the  charge  must  not  be  more 
than  a  fair  compensation  for  the  services 
rendered  to  the  shipper  In  the  carriage  of  the 
particular  property.  When,  however,  the 
commission  considers  the  reasonableness  of 
rates  from  the  standpoint  of  the  railroads, 
it  is  not  confined  to  the  particular  article, 
but  must  look  to  the  whole  business  of  the 
railroads,  which  are  required  to  carry  many 
articles  at  a  loss  as  a  single  transaction, 
which  must  be  made  up  by  levying  higher 
rates  upon  such  articles  as  can  bear  it  within 
the  limit  of  reasonable  compensation.  The 
rate  and  classlflcatlon  must  be  so  arranged 
as  to  give  a  result  of  Just  and  reasonable 
compensation  on  the  entire  business  of  the 
railroad  company;  but  the  rate  on  each  arti- 
cle need  not  be  reasonable  if  considered 
alone,  but  the  aggregate  must,  however,  pro- 
duce a  reasonable  return.  The  work  of  the 
commission  as  prescribed  by  the  article  last 
copied  involves  a  comprehensive  knowledge 
by  the  commission  of  the  business  transac- 
tions of  railroads  and  of  the  various  business 
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Interests  of  the  people,  so  tbat  by  a  Just  ex- 
ercise of  their  ample  powers  tbe  citizen  may 
be  guarded  against  extortions  and  unjust  dis- 
crimination, and  tbe  railroads  be  allowed  a 
fair  return  for  tbe  services  rendered  to  tbe 
public.  To  every  one  who  is  charged  with 
tbe  distribution  of  taxes  upon  property  and 
pursuits  tbe  serious  question  is  presented: 
how  much  can  be  levied  upon  each  class  of 
property  or  each  occupation,  and  which  la 
best  able  to  bear  tbe  burden  tbat  Is  neces- 
sary for  tbe  support  of  tbe  government?  A 
like,  but  more  complicated,  question  pre- 
sents Itself  to  the  Ralh:oad  Ommlsslon  or 
railroad  company  in  the  fixing  of  rates  and 
making  classiflcatlons.  Public  interest  must 
be  consulted  in  the  regulation  of  these  mat- 
ters so  as  to  give  support  to  weak  enter- 
prises, and  not  to  exclude  from  market  many 
things  which  would  not  bear  transportation 
If  tbe  charges  were  based  upon  absolute 
equality.  The  superflcial  view  of  tbe  sub- 
ject which  we  are  able  to  take  with  our  lim- 
ited knowledge  makes  it  manifest  that  dis- 
crimination in  rates  is  often  necessary  to  up- 
hold Justice  and  to  prbmote  the  public  good, 
and  such  discrimination  is  not  unjust  to  blm 
who  gets  in  service  the  equivalent  of  what 
be  pays. 

Tbe  plaintiffs  do  not  complain  that  tbe 
rates  charged  against  them  are  either  un- 
just or  unreasonable.  They  claim  simply 
that  tbe  Baih-oad  Commission  has  failed  to 
give  them  an  advantage  over  their  competi- 
tors, wlilch  is  unjust  to  them  because  It  de- 
prives them  of  a  benefit  that  they  would  de- 
rive from  the  control  of  Improved  machinery, 
and  because  It  gives  to  the  railroad  company 
more  profit  on  a  car  load  of  cotton  prepared 
by  tlieir  method  than  upon  other  cotton. 
But  a  complete  answer  to  this  proposition  Is 
tbat  in  tbe  transportation  of  a  car  load  of 
cotton  composed  of  found  bales  the  shipper 
receives  the  service  of  carrying  nearly  twice 
as  much  cotton  as  can  be  carried  upon  a 
car  of  flat  bale  cotton.  The  profits  which 
are  made  by  railroad  companies  are  greater 
to  the  car  load,  but  the  car  load  is  of  greater 
value  and  weight  than  tbe  other,  and  tbe 
liability  of  the  railroad  company  Is  propor- 
tionally increased.  Plaintiffs  can  as  well 
complain  of  lower  rates  given  upon  other 
articles;  for  Instance,  upon  wheat,  oats,  and 
com,  neither  of  which  would  bear  a  charge 
equal  to  that  placed  upon  cotton,  either  by 
the  car  load  or  by  the  100  pounds.  In  truth, 
if  such  a  rule  was  adopted  as  that  proposed 
by  the  plaintiffs  in  this  case,  tbe  commis- 
sion's work  could  not  possibly  be  sustained 
In  any  court,  for  it  might  by  comparison  be- 
tween rates  on  different  articles,  and  by 
showing  a  difference  In  profits  derived  from 
tbe  transportation  of  one  over  tbe  other,  de- 
stroy any  schedule  of  rates  that  could  be 
prepared.  The  process  that  the  plaintiffs 
would  Inaugurate  to  test  the  reasonableness 
of  a  rate  Is  such  as  the  Railroad  Commission 
might  adopt  for  the  purpose  of  making  proper 


distribution  of  rates.  It  is  applicable  strictly 
to  rate  making,  and  Is,  therefore,  legisIatlTe 
in  Its  character.  It  is  not  appropriate  to 
the  work  of  testing  the  reasonableness  or 
Justness  of  a  prescribed  rate,  therefore  is 
not  Judicial.  Courts  are  limited  in  their  re- 
view of  the  work  of  the  commission  by  the 
terms  of  the  statute,  and  cannot  go  into  an 
investigation  of  the  methods  by  wbicb  tbe 
commission  arrived  at  its  conclusions. 

We  have  found  no  case  like  this  because 
there  is  not  within  tbe  range  of  our  research 
any  trace  of  a  statute  like  that  under  wbicb 
this  proceeding  was  instituted.  Tbe  cases 
of  Garton  v.  Railway  Company,  101  Com.  U 
R.  153,  and  Fltchburg  Railway  Company  v. 
Gage  and  others,  12  Gray,  398,  which  we 
have  dted,  are  analogous  in  some  respects, 
and  announce  principles  wbicb  condemn  the 
contention  of  tbe  defendants  In  error.  We 
repeat  the  following  part  of  the  quotation 
before  made  from  tbe  latter  case:  "But  tbe 
equality  which  is  to  be  observed  In  relation 
to  the  public  and  to  every  Individual  consists 
in  the  restricted  right  to  charge  in  each  par- 
ticular case  of  service  a  reasonable  compen- 
sation, and  no  more.  If  the  carrier  confines 
himself  to  this,  no  wrong  can  be  done,  and 
no  cause  afforded,  for  complaint"  Certainly, 
the  commission  has,  under  tbe  laws  of  this 
state,  no  less  authority  than  tbe  railroad  cor- 
porations bad  before  tbe  commission  was 
created.  According  to  tbe  allegations  of  the 
petition  of  defendants  In  error,  the  commis- 
sion has,  in  conformity  to  the  principles  an- 
nounced in  tbe  cases  cited,  "confined  itself 
to  a  rate  not  unreasonable  for  the  services 
rendered"  in  the  transportation  of  all  classes 
of  cotton. 

The  defendants  in  error  disclose  their  par- 
pose  by  that  which  they  ask  the  court  to  do: 
tbat  is,  to  fix  a  rate  upon  cotton  in  round 
bales  lower  than  the  rate  which  has  been 
fixed  by  the  commission  upon  cotton  of  all 
classes;  In  other  words,  they  ask  tbat  the 
rate  of  charges  upon  the  cotton  in  which 
they  are  Interested  shall  be  sufficiently  below 
tbe  general  rate  to  enable  them  to  avail 
themselves  of  the  advantage  tbeir  improv- 
ed machinery  would  give  them  under,  such 
circumstances.  The  effect  of  such  action 
would  be  to  give  them  such  advantage  over 
their  competitors  in  the  purchase  and  sale 
of  cotton  that  It  would  tend  very  decidedly 
to  creating  in  tbeir  favor  a  monopoly  of  the 
cotton  business.  Their  allegations  are  suf- 
ficient to  show  that  tbe  machinery  they  claim 
to  be  interested  in  is  being  operated  in  dif- 
ferent parts  of  the  state,  and  with  the  dis- 
crimination wbicb  they  seek  would  enable 
them  to  cover  In  a  large  measure  tbe  cotton 
producing  territory  of  Texas,  and  to  control 
the  bulk  of  the  crop.  To  make  such  difPKr- 
ence  in  tbe  rates  upon  cotton  in  flalLbales 
and  that  in  round  bales  would  manlf^^y  be 
unjust  discrimination,  and  it  was  proper  for 
the  commission.  In  making  rates,  to  bear  in 
mind  that  the  probable  effect  would  be  tbe 
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creation  of  a  monopoly  to  tbe  detriment  of 
the  public.  Tne  owners  of  Improved  ma- 
eblnery  bave  a  right  to  all  tbe  benefits  of  ItB 
anperiorlty  over  the  old  machinery  for  gln- 
'  Ding  and  baling  cotton  that  comes  from  the 
nse  of  the  machinery  itself,  bnt  they  have 
no  right  to  ask  the  government  to  bend  its 
policy  to  their  aid  in  this  respect  to  the  in- 
jury of  tbe  citizenship  of  tbe  state. 

We  are  of  opinion  that  tbe  facts  alleged 
in  the  petition  do  not  tend  to  show  any  right 
of  action  in  the  defendants  in  error  as  against 
the  Railroad  Commission,  and  that  the  court 
t>eIow  erred  in  not  sustaining  tbe  general  de- 
murrer to  tbe  petition.  Tbe  allegations  of 
tbe  petition  and  the  facts  proved  show  that 
no  better  case  can  be  made  by  an  amend- 
ment of  the  petition;  hence  it  would  be  use- 
less to  send  this  case  back  to  the  district  court 
for  further  proceedings. 

It  is  therefore  ordered  that  the 'jWAgments 
of  the  district  court  and  of  the  Com  lof  Civil 
Appeals  be  reversed,  and  that  tile'  general 
demurrer  of  the  Railroad  Commission  to  the 
petition  of  the  defendants  in  error  be,  and 
tbe  same  is  hereby,  sustained,  that  this  case 
l>e  dismissed,  and  that  the  defendants  in  er^ 
ror  pay  all  cost 


OVER  et  aL  T.  MISSOURI,  K.  &  T.  RX.  CO. 

(Conrt  of  Civil  Appeals  of  Texas.    April  1, 

1903.) 

BAII.R0AD8  —  NBOLIOKNCB  —  PERSONS  NBAR 
TRACKS  —  LICBNSB  TO  CROSS  —  PATHWAY — 
CUSTOM— NEOUOBNCB  OF  MINOR— CHILD  3X71 
JURIS-OUESTION  FOR  JURY— PAIWJRB  TO 
OIVB  SIONAL8— INSTRUCTIONS. 

*  1.  Where,  on  tbe  trial  of  au  action  against 
a  railroad  company  for  injuries  to  a  minor, 
there  was  no  evidence  that  his  discretion  was 
not  equal  to  that  of  an  adult,  and  the  question 
was  not  raised  on  motion  for  a  new  trial,  on 
appeal  the  case  must  be  considered  as  though 
the  minor  were  au  adult. 

2.  Where  one  turns  aside  from  a  path  which 
crosses  a  railroad,  and  laiters  on  the  tracks,  he 
is  a  trespasser,  and  tbe  railroad  owes  him  no 
duty,  save  to  use  means  to  prevent  injury  after 
bis  dangerous  position  has  oeen  discovered. 

3.  In  an  action  against  a  railroad  for  inju- 
ries to  one  crossing  the  tracks  by  a  path  that 
had  lieen  used  for  a  number  of  years,  an  instruc- 
tion that,  if  tbe  path  bad  been  used  "for  a 
long  time,"  the  railroad  owed  certain  duties  to 
those  crossing  the  pathway,  was  not  prejudicial 
to  plaintiff. 

4.  In  an  action  against  a  railroad  for  inju- 
ries snstained  by  one  struck  by  a  car  while 
crossing  a  path  over  the  tracks,  the  Injured 
party  and  one  or  two  of  those  with  him  testi- 
fied that  he  was  struck  while  bending  over  on 
the  track,  tying  his  shoe.  Held,  that  the  ques- 
tion whether  the  act  was  contributory  negli- 
gence was  for  the  jury. 

5.  The  conrt  charged  that  if  the  jury  be- 
lieved that  certain  cars  were  backed,  and  that 
tliere  was  no  engine  attached  to  them,  no  duty 
rested  on  the  railroad  company  to  ring  a  bell 
or  blow  a  whistle.  Held,  that  the  effect  of  the 
charge  was  to  withdraw  from  the  jury  one  of 
the  Items  of  alleged  negligence,  to  the  effect 
that  no  bell  was  rung  or  whistle  blown. 

6.  Where,  by  custom  and  acquiescence,  the 
public  have  a  pathway  across  railroad  yards,  it 
IS  a  question  for  the  jury  whether  it  Is  negli- 
gence of  ti^e  railroad  to  rnn  cars  over  the  path. 


with  locomotive  detached,  so  that  no  bell  is 
rung  or  whistle  is  sounded,  and  whether  the 
fact  tliat  men  are  on  the  cars,  keeping  a  look- 
out, is  a  suOlcient  precaution. 

7.  In  an  action  against  a  railroad  company 
for  injuries  snstained  by  one  owing  to  his  cav- 
ing been  struck  b^  a  car  while  crossing  a  path- 
way over  the  railroad  tracks,  it  was  error  to 
instruct  that  the  railroad  employes  must  have 
knowledge  that  the  path  was  used  by  the  put)- 
11c,  to  render  the  company  liable,  inasmuch  as, 
if  the  pathway  was  customarily  used,  it  was 
the  duty  of  the  railroad  company  to  make  its 
employes  acquainted  with  the  fact. 

8.  An  appellant  cannot  avail  himself  of  er- 
rors in  instructions  where  he  has  asked  char- 
ges containing  the  same  erroneous  matter. 

9.  In  an  action  for  injuries  to  a  minor  struck 
by  a  railroad  car  while  crossing  a  path  over 
the  tracks,  it  was  not  error  to  exclude  the  dec- 
larations of  the  minor  that  he  did  not  know 
that  it  was  dangerous  to  stop  where  he  did  on 
the  track. 

10.  It  was  not  error  to  refuse  to  permit  plain- 
tiff to  ask  the  minor's  mother  If  she  knew 
whether  he  understood  the  danger  of  going 
around  trains,  tbe  same  being  a  matter  to  be 
determined  by  tbe  jury. 

11.  It  was  error  to  permit  defendant  to  intro- 
duce certain  testimony  as  to  the  minor's  con- 
nection with  some  brass  that  had  been  stolen 
from  a  school  building,  such  evidence  having 
no  relevancy. 

12.  It  was  proper  to  permit  a  witness  who  had 
taken  measurements  at  the  scene  of  the  acci- 
dent, and  made  a  plat  of  it,  but  who  was  not 
present  when  the  boy  was  hurt,  to  testify  that 
he  had  been  shown  the  place  by  persons  who 
were  present,  and  to  permit  the  latter  to  testify 
that  they  had  shown  the  place  to  different  par- 
ties. 

13.  As  tending  to  contradict  the  evidence  of 
the  minor,  it  was  proper  to  permit  a  witness  to 
testify  as  to  what  a  boy  had  said  to  tbe  minor 
as  to  bow  the  accident  occurred,  and  to  which 
the  minor  assented. 

14.  It  was  error  to  admit  testimony  of  a  wit- 
ness as  to  what  the  minor's  parents  had  told 
him  when  he  told  them  that  they  should  keep 
the  minor  from  jumping  on  trains. 

16.  In  an  action  for  injuries  to  a  minor,  the 
fact  that  the  father  was  absent  from  home,  and 
left  tbe  government  of  the  children  to  the  moth- 
er, was  not  evidence  of  negligence  on  bis  part. 

16.  Declarations  of  the  minor's  mother  that 
she  was  capable  of  taking  care  of  her  child, 
and  "that  it  was  no  policeman's  business  to  l>e 
monkeying  with  her  children,"  and  that  she 
did  not  believe  her  boy  had  been  going  on  de- 
fendant railroad's  right  of  way,  were  not  ad- 
missible. 

17.  Where  a  minor  Is  sui  juris.  In  an  action  for 
injuries  sustained  by  him  the  negligence  of  his 
mother  cannot  be  imputed  to  him. 

Appeal  from  District  Court,  Grayson  Coun- 
ty; Rice  Maxey,  Judge. 

Action  by  Walter  Over  and  another  against 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany. From  a  Judgment  for  defendant, 
plaintiffs  appeal.    Reversed. 

Smith,  Templeton  &  Tolbert  and  Jno.  T. 
Suggs,  for  appellants.  T.  S.  Miller  and  Head 
&  billard,  for  appelliee. 

FLY,  J.  This  snlt  was  Instituted  by 
George  Over,  for  himself  and  as  next  friend 
of  bis  son  Walter  Over,  a  minor,  to  re- 
cover damages  for  Injuries  Inflicted  on  the 
latter  through  tbe  alleged  negligence  of  ap- 
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pellee.  The  trial  resulted  In  a  verdict  and 
Judgment  for  appellee. 

The  pleadings  of  appellants  proceed  upon 
the  theory  that  Walter  Over  was  Injured 
while  crossing  the  railroad  at  a  point  where 
persons  were  accustomed  to  cross,  and  that 
while  so  crossing  he  was  negligently  Injured 
by  the  railway  company,  and  upon  that 
theory  the  cause  was  tried.  The  question  of 
the  indiscretion  of  the  boy  was  not  raised  In 
the  trial  court,  and  In  all  the  special  charges 
requested  he  was  treated  as  a  person  of  ma- 
ture age  and  Judgment  The  question  was 
not  raised  In  the  motion  for  new  trial,  but 
for  the  first  time  is  spVung  In  this  court 
There  was  no  evidence  that  tended  to  estab- 
lish that  the  boy's  discretion  was  not  equal 
to  that  of  an  adult  As  said  by  the  Supreme 
Court  In  Railway  t.  Shlflet,  94  Tex.  181,  58 
S.  W.  945:  "The  evidence  showed  that 
Thomas  Shlflet  was  between  11  and  12  years 
old— most  probably  within  two  months  of 
the  latter  age.  This  does  not  bring  him 
within  the  age  at  which  courts  have  held  a 
child  to  be  exempt,  as  a  matter  of  law,  from 
the  charge  of  contributory  negligence;  neith- 
er does  It  place  him  at  such  an  age  as  the 
court  will,  as  a  matter  of  law,  hold  that  he 
was  responsible  for  his  acts.  It  was  a  ques- 
tion of  fact  for  the  Jury,  to  be  determined 
upon  the  evidence  adduced  before  them.  If 
th^re  was  no  evidence  upon  the  subject,  the 
issue  should  not  have  been  submltt-Kl,  or, 
having  been  submitted,  the  jury  ought  to 
have  found  for  the  defendant,  because  it  de- 
volved upon  the  plaintiff  to  show,  for  want 
of  discretion,  the  negligent  act  of  the  de- 
ceased was  not  Imputable  to  him."  Under 
the  facts  of  this  case,  Walter  Over  must  be 
treated  as  though  he  were  an  adult,  with 
full  and  ripened  experience  and  discretion; 
and  if  it  can  be  held,  as  a  matter  of  law, 
that  it  would  be  contributory  negligence  for 
a  man  to  play  with  the  coupler  of  a  car  on 
a  siding  in  a  railroad  yard  in  a  city,  the  law 
must  be  so  applied  to  this  boy. 

Walter  Over  was  only  licensed  to  cross  the 
tracks  of  appellee,  and  be  had  never  re- 
ceived license  or  permission  to  make  a  play- 
ground of  the  track,  with  the  appliances  of 
the  cars  as  his  means  of  pastime  and  pleas- 
ure. When  he  turned  aside  from  crossing 
the  tracks  of  appellee,  and  loitered  thereon 
for  other  purposes,  he  became  a  trespasser, 
subject  to  the  same  treatment  and  dangers 
as  any  other  trespasser;  and  appellee  owed 
him  no  duty,  except  to  use  all  means  to  pre- 
vent his  injury  after  he  was  discovered  on 
the  track.  Railway  v.  Cowles  (Tex.  Civ. 
App.)  67  S.  W.  1078. 

Appellants  alleged  In  their  petition  that  the 
public  had  been  using  the  pathway  near  the 
place  of  accident  for  many  years  In  crossing 
the  railroad  tracks,  and  the  court  did  not 
err  In  telling  the  Jury  that,  if  the  pathway 
had  been  used  by  the  public  "for  a  long 
time,"  the  railroad  owed  certain  duties  to 
those  crossing  In  the  pathway.    It  takes  time 


to  establish  a  custom,  and  Tdtbont  tnch  de- 
ment there  was  nothing  to  bring  knowledge 
of  such  use  home  to  the  railroad  company, 
so  as  to  Infer  acquiescence.  The  proof  indi- 
cated that  the  pathway  had  been  used  for  a 
number  of  years,  and  the  instruction  could 
not  possibly  have  injured  the  cause  of  ap- 
pellants. 

Walter  Over  and  one  or  two  of  his  com- 
panions swore  that  he  was  struck  by  the  car 
while  he  was  bending  over  on  the  track, 
tying  his  shoe;  and  the  court  did  not  err  in 
Instructing  the  jury  that  if  they  found  that 
act  was  contributory  negligence  on  the  part 
of  the  boy,  they  should  find  for  appellee. 
The  issue  was  directly  raised  by  the  evi- 
dence, and  the  evidence  failed  to  show  that 
the  boy  did  not  have  sufficient  discretion  to 
be  guilty  of  contributory  negligence. 

The  court,  at  the  request  of  appellee.  In- 
structed the  Jury:  "If  you  believe  from  the 
evidence  that  certain  cars  were  backed  and 
struck  cars  which  were  standing,  and  that 
there  was  no  engine  attached  to  these  cars 
which  were  backed,  then  you  are  instructed 
that  no  duty  rested  upon  the  railway  com- 
pany to  ring  a  bell  or  blow  a  whistle."  The 
effect  of  this  charge  was  to  withdraw  one  of 
the  items  of  negligence  alleged  in  the  peti- 
tion, and  which  was  supported  by  evidence 
tending  to  show  that  no  bell  was  rang  or 
whistle  blown  when  the  cars  were  started  on  a 
down  grade  on  a  siding  over  which  custom  had 
established  a  pathway.  By  the  charge,  one 
of  tiie  grounds  of  negligence  alleged  was 
held  to  be  no  ground  of  negligence.  To  jus- 
tify the  charge,  the  proposition  is  advanced 
that  the  law  does  not  require  the  ringing  of  a 
bell  or  blowing  of  a  whistle  when  the-  cars 
are  detached  from  the  engine  in  railroad 
yards,  if  that  be  correct  as  an  abstract 
proposition,  It  must  be  modified  In  cases 
where  the  evidence  shows  that  by  custom 
and  acquiescence  the  public  have  made  a 
pathway  across  the  yards.  The  evidence  in 
this  case  tends  to  establish  that  fact  and.  If 
the  Injured  boy  did  not  by  his  acts  make 
himself  a  trespasser,  It  was  the  duty  of  the 
railroad  company  to  iise  care  and  prudence 
to  prevent  injuring  him;  and  if  by  giving 
the  signals  at  the  time  the  cars  were  started, 
and  afterwards,  the  boy  might  have  been 
warned  of  the  approach  of  the  car,  then  it 
was  the  duty  of  the  railroad  company  to  give 
such  signals.  The  boys  swore  they  heard 
neither  bell  nor  whistle;  the  employes  of 
appellee  did  not  swear  that  signals  were 
given;  and  a  question  of  fact  as  to  whethw 
such  failure  was  negligence  was  raised,  and 
should  have  been  submitted  to  the  Jury.  If 
It  be  the  law,  as  declared  by  the  charge,  that 
a  railroad  company  can  drive  cars  without 
signal  over  a  crossing  created  by  custom, 
and  not  be  liable  for  damages.  It  would  be 
authorized  to  do  the  same  thing  across  a 
public  road  or  street.  If  the  engine  should 
have  given  signials  had  It  been  attached  to 
the  cars  moving  on  the  siding,  it  should  have 
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given  tbem  when  It  threw  the  cars  on  the 
Biding,  and  went  off  and  left  them  to  pursue 
a  Journey  that  might  end  In  destruction  of 
human  life.  It  is  true  that  the  evidence  es- 
tablished that  two  men  were  on  the  moving 
cars,  who  were  keeping  a  lookout;  but  It 
■was  the  province  of  the  Jury,  and  not  that 
of  the  court,  to  say  whether  keeping  a  look- 
out was  a  sufficient  precaution  under  the 
facts  of  the  case.  If  there  bad  been  proof 
tliat  the  signals  were  given,  or  circumstan- 
ces proven  that  would  indicate  that  the  sig- 
nals would  not  have  been  heard  or  heeded, 
the  charge  might  be  excused;  but  no  such 
facts  appear,  and  we  are  confronted  with  the 
naked  declaration  that  the  law  does  not  re- 
quire a  bell  to  be  rung  or  whistle  blown 
when  cars  are  shunted  down  sidings  over 
which  pathways  have  been  made  and  per- 
mitted. There  is  no  authority  in  law  for  such 
a  proposition,  but  as  to  whether  it  was  neg- 
ligence Is  a  matter  of  fact  to  be  determined 
by  the  Jury. 

If  the  pathway  across  tiie  railroad  track 
bad  been  customarily  used  by  the  public  for 
a  long  time,  with  the  knowledge  of  the  rail- 
road company,  certain  duties  would  devolve 
upon  the  company  in  connection  therewith, 
whether  the  employes  In  charge  of  the  loco- 
motive and  cars  knew  of  such  custom  or  not. 
It  was  the  duty  of  the  railroad  company  to 
make  Its  employes  acquainted  with  such  facts 
as  were  necessary  for  legally  running  its 
trains  and  performing  its  service,  and  It 
could  not  relieve  Itself  of  Its  responsibility 
by  putting  employes  in  charge  of  its  trains 
who  were  Ignorant  of  such  facts.  It  was 
therefore  error  to  instruct  the  Jury  that  the 
employ<Ss  in  charge  of  the  engine  and  cars 
that  Inflicted  the  Injury  should  have  knowl- 
edge that  the  path  was  used  by  the  public, 
in  order  to  make  the  railroad  company  lia- 
ble. This  error  is  referred  to  in  view  of  a 
reversal,  for  It  could  not  avail  appellants  on 
this  appeal,  because  they  clearly  Invited  the 
error  by  asking  charges  containing  the  same 
proposition. 

The  court  did  not  err  in  excluding  the  dec- 
laration of  Walter  Over  that  he  did  not  know 
that  It  was  dangerous  to  stop  where  he  did 
on  the  track,  or  In  refusing  to  permit  appel- 
lants to  ask  his  mother  if  she  knew  whether 
he  understood  the  danger  of  going  around 
trains.  Such  declaration  of  the  boy  was  self- 
serving,  and  the  Issue  was  a  matter  to  be 
determined  by  the  Jury  from  the  facts  in 
regard  to  the  boy's  Intelligence,  opportuni- 
ties of  learning  about  such  matters,  and  his 
experience  around  railroads,  and  not  to  be 
arrived  at  by  the  conclusions  of  witnesses. 

The  court  permitted  appellee  to  Introduce 
testimony  as  to  Walter  Over's  connection  with 
some  brass  tliat  was  stolen  from  a  school 
building,  and  it  would  seem  clear  that  such 
evidence  could  have  no  relation  to  any  issue 
in  the  case,  and  should  have  been  excluded. 

A  witness,  who  had  measured  the  yard 
and  made  a  plat  of  it,  was  not  present  when 


the  boy  was  hurt,  and  did  not  know  where 
it  occurred,  was  permitted  to  testify  that  he 
bad  been  shown  the  place  by  persons  who- 
were  present,  and  the  latter  were  permitted' 
to  say  they  bad  shown  the  place  to  different 
parties.  We  think  the  evidence  was  clearly 
admissible. 

The  testimony  of  Dr.  Booth  as  to  what  a 
boy  bad  said  to  Walter  Over  as  to  how  the 
accident  occurred,  and  to  which  the  latter  as- 
sented, was  admissible,  as  tending  to  con- 
tradict the  evidence  of  the  latter. 

The  testimony  of  the  witness  FInley  as  to 
what  Mr.  and  Mrs.  Over  told  him  when  he 
told  them  they  should  keep  Walter  from 
Jumping  on  trains  had  no  bearing  on  any  Is- 
sue In  the  case,  and  should  not  have  been 
admitted.  The  fact  that  the  father  was  ab- 
sent from  his  home,  and  left  the  government 
of  his  children  to  the  mother,  was  not  evi- 
dence of  negligence  on  his  part,  and  could 
not  have  affected  bis  right  to  recover  for  the 
services  of  bis  son;  and  the  declaration  of 
the  mother  that  she  was  fully  capable  of  tak- 
ing care  of  her  child,  and  "that  it  was  no 
policeman's  business  to  be  monkeying  wltb 
her  children,"  and  that  she  did  not  believe 
that  her  boy  bad  been  going  on  the  right  of 
way,  was  not  admissible  for  any  purpose.- 
It  did  not  show  negligence  on  her  part,  andr 
if  it  did,  It  could  not  be  Imputed  to  the  boy. 

It  Is  unnecessary  to  consider  the  other  tM- 
slgnments  of  error. 

For  the  errors  Indicated  herein,  the  Judg- 
ment Is  reversed,  and  the  cause  remanded. 


CENTRAL  TEXAS  &  N.  W.  RT.  CO.  ▼. 
SMITH. 

(Court  of  Civil  Appeals  of  Texas.    April  1, 
1903.) 

CARRIERS  —  INJURY  TO  PASSBNOBR  —  NBOLI- 
QENCE  -  IMMATERIAL  ERROR  —  POSTPONE- 
MENT FOR  ABSENT  WITNESSES— BVIDENCBL 

1.  Action  of  a  railroad  engineer  or  fireman 
in  leaving  a  switch  engine  standing  on  the 
track  over  which  a  passenger  train  was  ex- 
pected, while  he  consorted  with  prostitutes,  was 
such  gi-oss  negligence  as  to  make  almost  any 
kind  of  error  in  the  charge  on  negligence  im- 
material. 

2.  An  application  for  a  postponement  on  ac- 
count of  absent  witnesses  Is  addressed  to  the- 
court's  discretion,  and  its  decision  will  not  be 
reviewed  unless  an  abuse  of  discretion  appears. 

3.  In  an  action  against  a  railroad  for  injuries 
to  a  passenger,  where  there  was  no  evidence 
of  the  amount  of  money  paid  by  plaintiff  for 
medical  attention,  or  as  to  the  amount  he  was 
obligated  to  pay,  it  was  error  to  submit  the 
matter  to  the  jury. 

Appeal  from  District  Court,  Ellla  County; 
3.  B.  Dlllard,  Judge. 

Action  by  Richard  Smith  against  the  Cen- 
tral Texas  &  Northwestern  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Bakfr,  Botts,  Baker  &  Lovett  and  Frost,. 
Neblett  &  Blending,  for  appellant.  Ueo.  A. 
Bell  and  A  A.  &  Y.  D.  Kemble,  for  appellee. 
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NEIIili,  J.  This  suit  was  brought  by  Rich- 
ard Smith  against  appellant  to  recover  dam- 
ages for  personal  Injuries  Inflicted  upon  him 
while  a  passenger  upon  one  of  the  appellant's 
trains,  caused  by  the  collision  of  the  train 
with  a  switch  engine.  The  appellant,  after 
hiterposlng  a  general  demurrer  to  appellee's 
petition,  pleaded  "Not  guilty."  A  trial  of  the 
case,  which  was  before  a  jury,  resulted  In  a 
judgment  for  appellee  of  |1,000. 

Oonduslons  of  Fact 

On  the  7th  of  November,  1900,  a  switch 
engine  was  left  standing  on  appellant's  rail- 
road track  near  Waxahachle,  from  which 
either  the  «ngineer  or  fireman  got  ofT,  and 
went  under  a  pecan  tree  and  engaged  In  a 
conversation  with  two  women  of  a  bawdy- 
bouse.  While  80  engaged,  one  of  api>ellant'e 
regular  passenger  trains,  upon  which  appellee 
was  a  passenger,  coming  Into  Waxaliucble, 
collided  with  the  switch  engine,  whereby  ap- 
pellee was  thrown  from  bis  seat  across  the 
aisle  against  another  sent,  and  seriously  and 
permanently  Injured.  The  act  of  appellant's 
servants  in  leaving  the  switch  engine  upon 
the  track  was,  under  the  circumstances,  neg- 
ligence of  the  most  flagrant  character,  and 
was  the  proximate  cause  of  appellee's  Injury. 

Conclusions  of  Law. 

It  is  complained  by  appellant  that  the  court 
erred  in  this  paragraph  of  Its  charge: 

"The  word  or  term  'negligence,'  as  applied 
to  a  person  or  corporation  engaged  in  the 
transportation  of  passengers  for  hire,  Is  the 
failure  to  do  anything  which  a  person  of  the 
highest  degree  of  care  and  prudence,  en- 
gaged in  the  same  kind  of  employment, 
would  have  done  or  performed  under  like 
circumstances,  or  the  doing  of  anything  which 
a  person  possessed  of  the  highest  degree  of 
care  and  prudence,  engaged  in  the  same  kind 
of  business,  would  have  refrained  from  doing 
under  like  or  similar  circumstances." 

The  paragraph  of  the  charge  immediately 
precediug  this  is: 

"The  term  'a  very  high  degree  of  care' 
means  that  degree  of  care  which  a  person 
possessed  of  the  highest  riegree  of  care  and 
prudence,  engaged  in  the  same  kind  of  em- 
ployment, would  have  exercised  under  like 
circumstances." 

It  seems  to  us  that  the  paragraph  com- 
plained of,  when  the  definition  of  the  term  "a 
very  high  degree  of  care"  is  read  into  it,  in- 
stead of  being  at  variance  with  the  princi- 
ple announced  by  the  Supreme  Court  In  I. 
&  G.  N.  Ry.  V.  Welch,  86  Tex.  204.  24  S. 
W.  390,  40  Am.  St.  Rep.  829,  as  is  urged  by 
appellant,  is  in  perfect  harmony  with  It 
Were  it  not,  in  view  of  the  evidence  In  this 
case,  we  would  not  be  inclined  to  disturb 
the  judgment  on  that  account.  When  the 
servant  of  a  railroad  company  leaves  tils  en- 
gine standing  on  the  track,  over  which  a 
passenger  train  Is  expected,  to  consort  with 


prostitutes,  such  g^ross  negligence  Is  shown  as 
would  malie  almost  any  kind  of  an  error  in 
the  charge  on  the  question  of  negligence  im- 
material. 

The  appellant  had  used  no  statutory  dill 
gence  to  procure  and  enforce  the  attendance 
of  the  witness  for  whose  testimony  a  post- 
ponement of  the  trial  was  asked,  and,  as  the 
matter  was  addressed  to  the  sound  discre- 
tion of  the  court,  it  is  not  our  province  to 
review  its  action.  In  the  absence  of  an  ap- 
parent abuse  of  such  discretion. 

There  was  no  evidence  of  the  amount  of 
money  paid  by  appellee  for  medical  atten- 
tion, or  of  the  amount  he  was  obligated  to 
pay  for  such  attention.  Therefore  the  court 
erred  In  submitting  It  to  the  Jury,  to  be  con- 
sidered in  estimating  the  damages.  Railway 
V.  Tlerney,  72  Tex.  312,  12  S.  W.  586;  Rail- 
way V.  CUck  (Tex.  Civ.  App.)  23  S.  W.  833; 
Railway  v.  Moore,  72  S.  W.  226,  6  Tex.  Ct 
Rep.  7U0.  The  appellee  alleged  in  his  peti- 
tion "that  he  had  incurred  for  necessary  med- 
ical attention,  expenses,  and  medicine  the 
sum  of  $138."  As  this  limits  the  amount  he 
could  have  recovered  for  such  attention  and 
expenses,  and  as  appellee  has,  in  the  event 
we  should  deem  the  charge  erroneous  on  this 
point  tendered  In  his  brief  a  remittitur  of 
that  sum,  such  remittitur  will  be  entered  of 
.-ecord,  and  the  judgment  affirmed. 


EASTERN  MFG.  CO.  v.  BRENK. 

(Court  of  Civil  Appeals  of  Texas.    April  1, 

1903.) 

SALES— WRITTEN  ORDER  FOR  OOODS— CON- 
TEMPORANEOUS WRITTEN  MODIFICATION— 
AUTHORITY  OF  AGENT— NOTICE  TO  SELLER. 

1.  A  writing  contemporaneous  with  an  order 
for  goods,  authorizing  their  return  In  case  they 
are  not  satisfactory,  and  showing  on  its  face 
that  it  is  executed  by  the  seller's  ttfxnt  on  the 
seller's  behalf,  is  admissible,  though  it  conflirt 
in  some  respects  with  printed  terms  embodied 
in  the  order. 

2.  It  is  within  the  apparent  scope  of  an 
agency  for  the  sale  of  goods  to  stipulate  that, 
if  the  pro^rty  sold  is  unsatisfactory  to  the 
purchaser,  it  may  be  returned  for  credit. 

3.  An  agent  for  the  sale  of  goods  baring  ap- 
parent authority  to  agree  that  they  may  be 
returned  if  unsatisfactory,  it  is  immaterial  that 
the  seller  is  not  apprised  of  such  agreement 

4.  An  agent  for  the  sale  of  goods  having 
apparent  authority  to  agree  that  they  may  be 
returned  if  un8atisfa,ctory,  and  the  buyer  hav- 
ing uo  notice  that  the  agent  was  disregardiog 
instructions  in  doing  so,  the  fact  that  he  may 
hare  acted  contrary  to  instructions  is  iiuma- 
teriai. 

Appeal  from  Robertson  County  Court; 
Tom  M.  Taylor,  Judge. 

Action  by  M.  C.  Brenk  against  the  Eastern 
Manufacturing  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Simmons  &  Crawford,  for  appellant  J. 
Felton  Lane  and  J.  E.  Bishop,  for  appellee. 

KEY,  J.  This  is  the  second  appeal  in  this 
case.  61  S.  W.  329.    The  former  Judgment 
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was  reversed  because  the  trial  court  excluded 
tbe  written  contract  pleaded  by  the  defend- 
ant, whlcb,  by  Its  terms,  autborized  blm  to 
return  tbe  jewelry  for  whlcb  tbe  notes  sued 
on  were  given,  if  tbe  jewelry  was  not  satis- 
factory. At  tbe  second  trial  tbe  contract  re- 
ferred to  was  admitted  in  evidence,  wtilcb  is 
assigned  as  error. 

We  see  no  reason  to  cbange  the  ruling 
made  on  tbe  former  appeal.  Tbe  instrument 
referred  to  was  executed  at  the  same  time 
that  the  defendant  signed  tbe  printed  order 
f^r  the  goods.  It  is  true  that  it  was  signed 
by  J.  W.  Calloway,  the  plaintlfT's  traveling 
salesman;  but  It  shows  on  its  face,  in  con- 
nection with  tbe  testimony  bearing  on  tliat 
subject,  that  it  was  executed  for  and  on 
behalf  of  the  plaintiff,  and  not  as  the  indi- 
vidual obligation  of  Calloway. 

We  must  rule  against  appellant  on  tbe  con- 
tention that  Calloway  was  without  authority 
to  make  tbe  contract  referred  to^  Having 
antbority  to  make  a  contract  of  sale,  it  was 
within  tbe  apparent  scope  of  his  agency  to 
stipulate  In  tbe  contract  tliat  If  the  property 
sold  was  unsatisfactory  to  tbe  pnrcliaser,  it 
could  be  returned  for  credit 

As  to  the  question  of  agency,  and  the  au- 
thority of  Calloway  to  make  a  contract  vary- 
ing tbe  printed  terms  embodied  in  the  order, 
we  feel  constrained  to  follow  the  case  of 
Morrison  v.  Insurance  Co.,  69  Tex.  S53,  6  S. 
W.  605,  5  Am.  St  Rep.  63,  and  other  cases  to 
the  same  effect  by  our  Supreme  Court  The 
case  of  Aultman  &  Co.  v.  York,  1  Tex.  Civ. 
App.  485,  20  S.  W.  861,  decided  by  this 
court,  is  not  entirely  analogous.  The  agree- 
ment relied  on  in  that  case  1;o  cbange  tbe 
terms  of  tbe  written  contract  was  verbal, 
Willie  the  one  relied  on  In  this  case  was 
a  contemporaneous  written  agreement.  It  is 
true  that  In  some  respects  It  conflicted  with 
the  printed  terms  embodied  in  tbe  o^der 
given  by  Brenk  for  the  jewelry,  but  it  is  a 
familiar  rule  in  tbe  construction  of  contracts 
that  written  terms  will  prevail  over  those 
that  are  printed. 

If  we  are  correct  in  the  foregoing  views, 
It  Is  unimportant  whether  or  not  the  plain- 
tiff liad  notice  of  the  existence  of  the  written 
contract  set  up  by  the  defendant  If  the 
Agent  liad  tbe  power  to  make  the  contract. 
It  is  binding  upon  the  plaintiff,  although  the 
agent  may  have  neglected  to  apprise  the 
plaintiff  of  tbe  existence  of  the  contract, 
nnd  may  liave  acted  contrary  to  instructions 
given  blm  by  the  plaintiff,  it  not  being  shown 
tliat  tbe  defendant  bad  notice  of  tbe  fact 
that  tbe  agent  was  acting  in  disregard  of  in- 
structions given  by  bis  principal.  Merriman 
V.  Fulton,  29  Tex.  97;  By.  Co.  v.  Hume,  87 
Tex.  211,  27  S.  W.  110;  Clarkson  v.  Rein- 
harts  (Tex.  Civ.  App.)  70  S.  W.  111. 

All  tbe  questions  presented  in  appellant's 
brief  have  been  considered,  and  no  reversible 
error  being  shown,  tbe  judgment  is  affirmed. 
AfHrmed. 


AVINDINO'S  HEIRS  v.  FR.  BECK  &  CO. 

(Court  of  Civil  Appeals  of  Texas.    March  28, 

1903.) 

WKONOFUL    EXECUTION— MBAStmB    OF    DAH- 

AGKS— VALUE  OF  Q00D3— FIND- 

INOS— BVIDBNCB. 

1.  In  an  action  to  recover  for  an  alleged 
wrongful  levy  ot  an  executiou  on  the  ground 
that  the  defendant  in  execution  was  denied  the 
right  to  point  out  the  property  to  be  levied  on, 
the  measure  of  damages  is  the  value  of  the 
goods  seized  at  the  time  of  the  levy,  less  the 
amount  of  the  judgment. 

2.  In  an  action  for  wrongful  levy  on  a  stock 
of  goods  under  a  judgment  for  $665.51,  there 
was  evidence  that  the  goods  were  worth  from 
$2,500  to  $3,000.  The  sheriff  testified  that,  In 
.fixing  the  value  at  $1,978.35,  he  based  hia  esti- 
mate on  the  cost  price  of  the  goods  in  the 
wholesale  markets,  with  10  per  cent,  added  to 
cover  freight  Other  witnesses  testified  that 
the  goods  were  worth  from  40  to  50  cents  on 
the  dollar.  The  goods  were  sold  under  the 
execution  for  $530,  and  the  purchaser  imme- 
diately resold  them  for  the  same  amount 
Held,  that  a  finding  in  favor  of  plaintiff  for 
$250  was  not  erroneous,  as  inadeouate. 

Appeal  from  District  Court.  Bowie  County; 
J.  M.  Talbot  Judge. 

Action  by  E.  S.  Avindino  against  Fr.  Beck 
&  Co.  From  a  judgment  in  favor  of  plain- 
tifTs  heirs,  substituted  after  his  death,  for 
less  than  the  relief  demanded,  they  appeal. 
Affirmed. 

Henry  &  Henry,  for  appellants.  Glass, 
Bstes  &  King,  for  appellees. 

TEMPLETON,  J.  This  suit  was  brought 
by  E.  S.  Avindino  against  Fr.  Beck  &  Co.  to 
recover  the  value  of  a  stock  of  millinery 
which  was  levied  on  and  sold  under  an  ex- 
ecution in  favor  of  Beck  &  Co.  against  Avin- 
dino. It  was  claimed  that  tbe  levy  was 
wrongful,  because  the  defendant  in  execu- 
tion was  denied  the  right  to  point  out  prop- 
erty to  be  levied  on.  Avindino  died  pending 
the  suit,  and  bis  heirs  made  themselves  par- 
ties, and,  on  a  jury  trial,  obtained  judgment 
for  $250,  with  legal  interest  from  the  date 
I  of  the  levy.  They  were  not  satisfied  with  the 
amount  of  their  recovery,  and  have  appealed. 
The  only  question  presented  is  the  conten- 
tion of  appellants  that  they  were  entitled, 
under  the  evidence,  to  a  larger  sum  than  tbe 
amount  awarded  to  them  by  the  verdict  of 
tbe  jury.  The  measure  of  the  damages  of 
appellants  is  the  value  of  the  stock  of  goods, 
less  tbe  amount  of  the  judgment  of  Beck  & 
Co.  against  Avindino.  At  the  time  of  the 
levy  there  was  owing  on  tbe  said  judgment 
tbe  sum  of  $665.51,  with  some  Interest.  By 
adding  this  sum  to  the  sum  recovered  by  ap- 
pellants, we  are  enabled  to  arrive  at  the 
value  of  tbe  goods  as  found  by  tbe  jury. 
Avindino  and  his  wife,  both  of  whom  are 
now  dead,  testified  on  tbe  first  trial  tliat  tbe 
goods  were  worth  $3,000,  and  their  testimony 
was  reproduced.  Mrs.  Russell,  clerk  of  the 
Avlndinos.  testified  that  the  goods  were 
worth  $2,50a    Tbe  value  of  the  goods,  as 
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fixed  by  tbe  officer  vrho  levied  tbe  execution, 
was  11,978.35.  TblB  estimate  of  tbe  sberiff 
was  based  on  tbe  cost  price  of  tbe  goods  In 
tbe  wholesale  markets,  wltb  10  per  cent, 
added  to  cover  frelgbt  charges.  B.  Apple- 
baum  testified  that  tbe  goods  were  worth 
about  50  cents  on  the  dollar.  S.  Hellbron, 
who  Is  now  dead,  testified  on  the  first  trial 
that  the  goods  were  worth  abont  40  cents  on 
the  dollar;  that  he  was  a  bidder  at  the  exe- 
cution sale,  his  bid  being  ^25,  which  he  con- 
sidered the  value  of  the  entire  stock.  His 
testimony  was  reproduced. 

Tbe  goods  were  bought  at  tbe  execution 
sale  by  Beck  &  Co.  for  the  sum  of  |io30,  and 
were  immediately  resold  by  them  for  the 
same  amount.  The  stock  of  goods  was  com- 
posed, In  part,  of  odds  and  ends  that  had  ac- 
cumulated In  the  course  of  tbe  business,  wblcb 
had  been  carried  on  for  six  years. 

A  consideration  of  this  evidence  will  show 
that  It  Is  sufllcient  to  warrant  the  finding  of 
the  Jury  that  the  goods  were  worth  between 
$900  and  $1,000,  and  it  follows  that  the  Judg- 
ment should  be  aCBrmed.    Affirmed. 


GULP,  a  &  S.  r.  RY.  CO.  ▼.  IRVINE  & 
WOODS. 

(Court  of  Civil  Appeals  of  Texas.    April  1, 
1903.) 

JUILROADS-SHIPPINa  CATTUD-NEGLIOBNCH 
—DEVIATION  FROM  ROUTE  SELECTED— AtJ- 
THORITY  OF  STATION  AQENT— DAMAGES— 
BVIDENCB  —  EXPERT  EVIDENCE  —  INSTRUO- 
TI0N8. 

1.  A  shipper  usually  has  th«  right  to  select 
the  route  over  which  his  goods  are  to  be  ship- 
ped, and  the  carrier  is  liable  for  all  damages 
resultiug  from  deviation  therefrom. 

2.  lu  the  absence  of  a  seiection  of  a  route  by 
a  shipper,  the  initial  carrier  may  choose  the 
same,  having  due  regard  for  the  shipper's 
rights. 

3.  Where  a  railroad  shipped  cattle  over  a 
route  longer  than  that  selected  by  the  shipper, 
and  there  was  no  testimony  to  show  increased 
damages  by  reason  of  the  greater  distance,  it 
was  error  to  submit  the  issue  to  tbe  jury. 

4.  A  station  aecnt  of  a  railroad  company  can 
bind  it  by  a  verbal  contract  to  furnish  cars  at 
a  given  tmie  tor  the  shipment  of  freight,  unless 
want  of  authority  in  the  agent  is  known  to  the 
shipper. 

6.  In  an  action  against  a  railroad  for  negli- 
gently transporting  cattle,  defendant  was  not 
injured  by  a  refusal  to  charge  that  no  damages 
could  be  assessed  on  account  of  an  allegation, 
unsupported  by  the  evidence,  as  to  the  cars 
being  old  and  out  of  repair,  where  the  court 
fully  instructed  the  jury  on  what  issues  to  con- 
sider dnmngps.  and  did  not  include  the  item  of 
old  and  defective  cars  therein. 

6.  It  was  not  error  to  refuse  special  charges 
on  an  issue  covered  by  the  general  charge. 

7.  Where  shippers  held  their  cattle  at  a  cer- 
tain point  on  account  of  a  railroad's  failure  to 
furnish  cars  at  an  agreed  time,  they  could  re- 
cover on  account  of  defects  in  the  cars  finally 
furnished  them,  whether  they  demanded  other 
cars  in  writing  or  not. 

8.  In  an  action  against  a  railroad  for  negll- 

gently  transporting  cattle,  it  appearing  that  it 
ad  shipped  the  cattle  over  a  route  different 


H  1.  See  Carriers,  vol.  i.  Cent.  Dis.  ii  i88,  787. 


from  that  selected  by  the  shipper,  evidence  «• 
to  the  customary  running  time  of  cattle  train* 
over  the  route  selected  was  admissible. 

9.  Evidence  as  to  the  speed  of  one  freight 
train  at  a  certain  time  was  inadmissible. 

10.  In  an  action  against  a  railroad  for  negli- 

Sently  transporting  cattle,  testimony  as  to  the 
eath  of  cattle  several  days  after  leaving  the 
cars  was  competent. 

11.  In  an  action  against  a  railroad  for  negli- 
gently transporting  cattle,  declarations  of  the- 
vendor,  made  before  he  delivered  the  cattle  t» 
the  shippers,  as  to  his  reasons  for  not  pennins 
the  cattle,  were  inadmissible,  where  such  veu- 
dor  was  not  shown  to  be  the  shippers'  agent 

12.  An  expert  in  shipping  cattle  was  properly 
allowed  to  state  whether  it  wonld  have  been 
necessary  to  feed  the  cattle  at  a  certain  point  if 
they  had  been  promptly  shipped  and  ezpedi' 
tlously  transported. 

Error  from  Grayson  County  Court;  J.  D. 
Woods,  Judge. 

Action  by  Irvine  &  Woods  against  the 
Gulf,  Colorado  &  Santa  F6  Railway  Com- 
pany. Judgment  for  plalutlfl,  and  defendant 
brings  error.    Reversed. 

J.  W.  Terry  and  Chas.  K.  Lee,  for  plalntUT 
In  error.  Wolfe,  Hare  &  Semple,  for  defend- 
ants in  error. 


FliT,  J.  This  is  a  salt  for  damages  In 
the  sum  of  $640.32  alleged  to  have  accrued 
to  a  shipment  of  cattle  from  San  Angela^ 
Tex.,  to  Checotah,  Ind.  T.  The  trial  resulted 
in  a  verdict  and  Judgment  for  defendants 
in  error  in  the  sum  of  $331. 

Defendants  in  error  alleged  that  plaintiff 
in  error,  through  its  local  agent  at  San 
Angelo,  agreed  to  fnrnlsb  proper  and  snlt- 
ftble  cars  for  the  transportation  of  tbe  cat- 
tle on  tbe  morning  of  April  24,  1901,  but 
failed  to  have  any  cars  ready  until  on  the 
night  of  April  25,  1901;  that  tbe  cars  fur- 
nished were  old,  worn,  and  out  of  repair,  and 
unsuitable  for  the  shipment  of  cattle;  that 
defendants  in  error  had  requested  that  the 
shipment  be  made  by  way  of  Brownwood, 
over  the  Ft  Worth  ft  Rio  Grande  Railroad, 
but  they  were  not  so  shipped,  but  were  sent 
by  Temple  and  Cleburne,  increasing  the  dis- 
tance 120  miles,  by  which  tbe  cattle  were 
damaged;  that  the  cattle  were  delayed  and 
Injured  by  rough  handling,  and  eight  cowa 
and  two  calves  were  killed. 

Tbe  facts  in  this  case  show  that  appelleea 
demanded  that  their  cattle  be  shipped  over 
appellant's  line  from  San  Angelo.  Tex.,  t» 
Brownwood,  Tex.,  and  thence  over  the  line 
of  the  Ft.  Worth  Sc  Rio  Grande  Railway. 
This  the  appellant  refused  to  do,  and  rout- 
ed the  cattle  over  Its  line  by  way  of  Temple 
and  Cleburne,  a  distance  of  115  miles  fur- 
ther than  by  the  route  desired  by  appellees. 

The  shipper  usually  has  the  right  to  select 
the  route  over  which  his  goods  are  to  be 
shipped,  and  tbe  carrier  will  be  held  lia- 
ble for  all  damages  resulting  from  a  devia- 
tion from  the  route  selected  by  a  shipper. 
U.  S.  Express  Co.  v.  Kountze,  8  Wall.  342, 
19  I..  Ed.  457. 

It  is  tbe  rule  that,  in  the  absence  of  the 
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flelection  of  a  route  by  tbe  shipper,  the  ini- 
tial carrier  may  cboose  the  route  over  which 
property  la  shipped;  but  the  selection  must 
be  made  with  due  regard  for  the  rights  of 
the  shipper;  and,  if  the  carrier  selects  a 
longer  and  less  expeditious  route  than  tlie 
-one  desired  by  the  shipper,  It  will  be  held 
responsible  for  all  damages  resulting  from 
Its  action.  WellB-Fargo  Ex.  Co.  v.  Fuller,  5 
Tex.  Civ.  App.  213.  In  tbe  case  of  Express 
<io.  7.  Kountze,  alK>ye  cited,  the  shippers 
bad  ordered  their  gold  dust  shipped  by  a  cer- 
tain route,  which  was  not  done,  and  the 
property  was  lost  by  robbery,  and  the  court 
Bald:  "If  this  testimouy  be  true,  it  is  hard 
to  conceive  a  grosser  case  of  negligence,  for 
here  were  two  routes— the  one  safe  and  the 
other  hazardous— and  yet  the  express  compa- 
ny. In  defiance  of  the  owner  of  the  property, 
reject  the  safe  and  adopt  tbe  hazardous 
route.  Carriers  of  goods  cannot  escape  re> 
«ponslblUty  If  they  t)ehave  in  this  manner, 
for  they  are  required  to  follow  the  instruc- 
tion given  by  the  owner  of  property  con- 
'Cerning  Its  transportation,  whenever  prac- 
ticable." There  was  no  evidence,  however, 
that  established  that  the  damages  were  In- 
-creased  by  sending  them  by  Temple  and 
Cleburne,  unless  it  could  be  Inferred  from 
tbe  fact  that  the  distance  was  greater  than 
by  the  Ft  Worth  &  Rio  Grande  Railway.  If 
anch  inference  be  permissible,  then  there  is 
no  testimony  by  which  to  fix  tbe  increased 
damages.  Not  only  does  the  evidence  fail 
to  show  increased  damages,  but,  on  the  oth- 
er hand,  there  was  testimony  as  to  the  de- 
lays that  would  have  been  required  by  trans- 
fers of  the  cattle  at  Brownwood  and  Ft. 
Worth,  that  would  tend  to  show  that  no  time 
was  lost  and  no  damage  resulted  by  taking 
the  cattle  by  Temple  and  Cleburne.  There 
being  no  testimony  warranting  tbe  submls- 
•ion  of  the  issue,  the  court  erred  In  submit- 
ting It.  It  Is  true  that  tbe  charge  allowed 
tbe  Jury  to  ofCset  any  damages  arising  from 
tbe  longer  route  by  the  increased  freight 
rate  over  tbe  Ft  Worth  &  Rio  Grande  Rail- 
way, and.  If  It  bad  been  shown  that  the  dam- 
age* so  inflicted  were  less  or  only  equal  to 
tbe  Increased  freight  rate,  no  injury  could 
bare  resulted  to  plaintiff  in  error;  but  it  Is 
Impossible  to  ascertain  what  may  have  been 
allowed  as  damages  by  the  jury  for  the  de- 
Tiatlon  from  tbe  route  designated  by  defend- 
ants In  error. 

The  third  assignment  of  error  complains 
of  a  refusal  to  charge  the  Jury  that  the  local 
agent  had  no  authority  to  agree  to  furnish 
car>  of  a  certain  size  at  specified  time,  and 
that  such  agreement  should  not  be  consider- 
ed by  the  Jury.  The  instruction  was  proper- 
ly refused.  "It  is  well  settled  in  this  state 
that  a  station  agent  of  a  railroad  company 
can  bind  It  by  a  verbal  contract  to  furnish 
cars  at  a  given  time  for  the  shipment  of 
freight,  unless  the  shipper  knows  the  agent 
has  no  such  authority."  Easton  v.  Dudley, 
78  Tex.  236,  14  S.  W.  583;  McCorty  v.  KaU- 


way,  79  Tex.  37,  15  S.  W.  164;  Railway  v. 
Hume,  87  Tex.  211,  27  S.  W.  110;  Railway 
V.  True  (Tex.  Civ.  App.)  57  S.  W.  977;  Rail- 
way v.  Gallagher  (Tex.  Civ.  App.)  70  S.  W. 
97.  What  has  been  said  in  this  connection  dis- 
poses of  tbe  fourth  and  fifth  assignments  of 
eri-or,  also.  Shippers  are  not  called  upon  to 
Investigate  the  authority  of  a  railroad  ageut 
to  make  contracts,  but  may  act  on  his  ap- 
parent authority  within  the  scope  of  his  em- 
ployment Railway  v.  Williams  (Tex.  Civ. 
App.)  57  S.  W.  883. 

There  was  evidence  tending  to  show  un- 
necessary delay  in  the  transportation  of  the 
cattle,  and  It  was  not  error  to  present  that 
Issue  to  the  Jury. 

The  court's  charge  did  not  authorize  tbe 
finding  of  double  damages  for  delay,  and 
there  Is  therefore  no  merit  in  tbe  seventh 
assignment  of  error. 

The  charge  as  to  the  measure  of  damages, 
when  read,  as  It  should  be.  In  connection 
with  the  rest  of  the  charge,  could  not  have 
been  construed  by  the  Jury  to  authorize  the 
assessment  of  damages  that  occurred  on  tbe 
line  of  a  connecting  carrier  against  plaintiff 
In  error. 

No  damage  could  have  resulted  to  plain- 
tiff in  error  by  the  refusal  of  the  court  to 
charge  that  no  damages  could  be  assessed 
on  account  of  the  allegation  as  to  cars  being 
old  and  out  of  repair,  there  being  no  evi- 
dence to  support  the  allegation,  for  the  rea- 
son that  the  court  fully  instructed  the  Jury 
on  what  issues  to  consider  damages  for  de- 
fendants in  error,  and  did  not  include  tbe 
Item  of  old  and  defective  cars  therein. 

The  court  instructed  the  Jury  that  dam- 
ages could  not  be  recovered  that  could  have 
been  avoided  by  feeding  the  cattle,  or  that 
may  have  resulted  from  Improper  bedding, 
and  It  was  not  error  to  refuse  special  char- 
ges on  the  same  subject 

Defendants  In  error  bad  held  tbeir  cattle 
at  San  Angelo  on  account  of  failure  to  fur- 
nish cars  at  the  time  agreed  on,  and  they 
could  recover  on  account  of  defects  in  tbe 
cars  furnished  them,  whether  they  demand- 
ed other  cars.  In  writing,  or  not  Such  a 
stipulation  was  unreasonable  under  the  cir- 
cumstances of  this  case,  at  least 

We  think  evidence  as  to  the  customary 
running  time  of  cattle  trains  between 
Brownwood  and  Ft  Worth  over  the  Ft 
Worth  &  Rio  Grande  Railway  was  admissi- 
ble on  the  issue  of  deviation  from  the  route 
selected  by  tbe  shippers,  but  the  evidence  as 
to  the  rate  of  speed  of  one  freight  train  at  a 
certain  time,  it  would  seem,  was  inadmissi- 
ble. 

The  objection  to  the  testimony  of  Irvine 
aa  to  the  death  of  cattle  several  days  after 
leaving  the  cars  at  Cbecotah  was  an  at- 
tack on  tbe  weight,  rather  than  on  the  ad- 
missibility, of  the  evidence.  The  evidence 
may  have  been  weak,  but  it  was  properly 
admitted  to  be  weighed  by  the  Jury. 

The  declaratious  of  Henderson,  who  sold 
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the  cattle  to  defendants  In  error,  made  be- 
fore he  delivered  the  cattle  to  them,  as  to 
his  reasons  for  not  penning  the  cattle,  were 
properly  excluded.  He  was  not  shown  to 
be  the  agent  of  the  shippers,  and  they  could 
not  be  affected  by  his  admissions. 

The  witness  Chlsholm  was  shown  to  be  an 
expert  In  shipping  cattle,  and  it  was  not  er- 
ror to  allow  him  to  express  an  opinion  as 
to  whether  it  would  have  been  necessary 
to  feed  the  cattle  at  Ft  Worth  if  they  had 
been  promptly  shipped  and  expeditiously 
transported;  but,  as  the  shippers  were  re- 
sponsible for  the  proper  bedding  of  the  cars, 
that  matter  should  not  have  entered  into  the 
question,  or  answer  of  the  witness. 

The  other  assignments  of  error  are  nnlm- 
portant,  and  need  not  be  considered. 

For  the  errors  Indicated,  the  judgment  la 
reversed  and  the  cause  remanded. 


MISSOURI,  K.  &  T.  RT.  00.  OF  TEXAS  v. 

FREEMAN  et  al.* 

fCoort  of  Olvil  Appeals  of  Texas.    March  21, 

1903.) 

RAILROADS— HOSPITALS  FOR  BMPLOTfiS— NBO- 
LIQBNCB  —  CONTAaiOUS  DISEASE  -  FERMIT- 
TINO  NURSE  TO  00  AT  LARGE— LIABILITY  TO 
PERSON  INFECTED— DEATH— PERSONS  ENTI- 
TLED TO  RECOVBR-PECDNIARY  INJURY— 
CONTRIBUTORY  NEQLIOHNCB— ACTIONS— PE- 
TITION—INSTRUCTIONS. 

1.  Rev.  St.  1885,  art  8017,  provides  that  an 
action  for  death  may  be  brought  where  the 
death  la  caused  by  the  negligeuce  or  careless- 
ness of  the  proprietor  or  owner  of  any  railroad, 
or  by  the  unfitness,  negligence,  or  carelessness 
of  his  servants  or  agents.  Beld,  that  an  action 
for  death  against  a  railway  company  under 
such  section  was  not  limited  to  a  deatu  result- 
ing from  the  railroad's  operation  of  its  road  in 
Its  capacity  as  a  carrier  only,  but  extended  to 
a  death  resulting  from  the  negligence  of  a  serv- 
ant of  the  railroad  company  employed  to  nurse 
a  smallpox  camp,  in  connection  with  the  hos- 
pital maintained  by  the  railroad  as  a  part  of 
the  legal  department. 

2.  A  complaint  alleged  that  a  servant  of  a 
railroad  company  was  infected  with  smallpox 
in  the  company's  hospital,  and,  on  developing 
the  disease  after  his  discbarge,  the  company's 
surgeon  ordered  the  local  surgeon  to  Isolate  and 
care  for  such  employ 6;  that  such  local  sur- 
geon isolated  the  employe,  and  employed  an 
Incompetent,  untrustwortliy,  and  unfit  Mexican 
to  nurse  such  employ^;  and  that  the  nurse 
was  permitted  to  leave  the  pest  camp,  and,  by 
reason  of  his  incompetency,  came  m  contact 
with  plaintiff's  intestate  on  the  public  street, 
by  reason  of  which  intestate  became  inocu- 
lated with  the  disease,  from  which  he  died. 
Held,  that  such  petition  was  not  objectionable 
for  failure  to  allege  that  such  nurse,  while  go- 
ing on  the  street  as  alleged,  was  defendant's 
servant,  or  was  acting  within  the  scope  of  his 
employment. 

3.  Where  a  surgeon  employed  by  a  railroad 
company  to  care  for  an  employe  afflicted  with 
smallpox  employed  a  nurse  who  was  incom- 
petent and  bad  the  reputation  of  being  an 
habitual  drunkard,  and,  by  reason  of  the 
nurse's  negligence  in  going  on  the  public  streets 
of  the  city  without  disinfecting  himself,  he 
communicated  the  disease  to  plaintiff's  intes- 
tate, from  which  intestate  died,  the  railroad 
company  was  liable  for  intestate's  death. 


*Rebeartnc  denied  April  U,  1M3. 


4.  Where,  at  the  time  plaintifPs  intestate 
came  in  contact  with  a  nurse  employed  by  de- 
fendant to  nurse  a  smallpox  patient  he  knew 
that  the  nurse  was  employed  to  care  (or  such 
patient,  but  there  was  no  evidence  that  he 
knew  at  that  time  that  such  nurse  had  not 
changed  his  clothes  or  disinfected  his  person, 
an  instruction  that  if  intestate  knew  that  the 
nurse  was  so  employed,  and  voluntarily  came 
in  contact  with  hfm,  he  was  guilty  of  contribu- 
tor negligence,  was  properly  refused. 

6.  Where,  in  an  action  for  death,  there  was 
no  evidence  that  decedent's  father  was  receiving 
any  pecuniary  benefits  from  decedent's  earn- 
ings at  the  time  of  his  death,  or  that  he  had 
any  reasonable  expectation  of  doing  so  in  the 
future,  a  finding  in  favor  of  the  father  was  er- 
roneous. 

Appeal  from  District  Court,  Hunt  County; 
H.  O.  Oonnor,  Judge. 

Action  by  Annie  Freeman  and  otbers 
against  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas.  From  a  judgment 
In  favor  of  plaintiffs  for  $7,000,  defendant 
appeals.    Modified. 

T.  S.  Miller  and  Perkina  &  Craddock,  for 
appellant.     E}vans  &  Elder,  for  appellees. 

Conclusions  of  Fact 

BOOKHOUT,  J.  The  appellant,  the  Ml«- 
souri,  Kansas  &  Texas  Railway  Company  of 
Texas,  enters  Into  agreements  with  its  em- 
ployes whereby,  in  consideration  of  deduct- 
ing a  stipulated  sum  from  their  wages  each 
month,  in  case  any  one  of  them  shonld  be- 
come sick  or  Injured  while  In  Its  service  it 
will  furnish  them  surgical  and  medical  at- 
tention. Appellant  entered  Into  a  contract 
with  Alonxo  Dickson,  an  employe,  whereby  It 
was  agreed  that.  In  consideration  of  deduct- 
ing 25  cents  from  his  wages  each  month.  If 
he  shonld  become  Injured  or  sick  it  would 
take  charge  of  bhn  and  treat  him  for  such 
Injury  or  sickness.  On  August  1,  1899,  and 
for  many  years  prior  thereto,  the  appellant 
was  operating  and  controlling  a  hospital  de- 
partment for  the  purpose  of  treating  its  sick 
and  Injured  employes.  The  Missouri,  Kan- 
sas &  Texas  Railway  Company  of  Texas  and 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany constitute  what  is  known  as  the  Mis- 
souri, Kansas  &  Texas  Railway  System. 
Said  companies  operate.  In  connection  with 
and  as  a  part  of  their  legal  and  claim  depart- 
ments, their  hospital  department,  under  one 
general  management,  for  the  mutual  benefit 
and  Interest  of  the  companies  and  their  re- 
spective employes.  The  Kansas  Company 
owns  a  hospital  at  Sedalla,  Mo.,  that  la  used 
by  the  two  companies,  where  some  of  the  em- 
ployes of  appellant  are  sent  for  treatment 
when  sick  or  injured.  During  the  latter  part 
of  July,  189{),  Alonso  Dickson,  who  was  then 
In  the  employment  of  appellant  as  a  section 
hand,  and  had  been  In  such  employment  for 
four  years  In  Hunt  connty,  received  a  slight 
Injury  in  such  service,  and  was  sent  to  the 
Sedalla  Hospital;  arriving  there  on  August 
1,  1899.  At  the  time  be  was  placed  in  the 
hosiptal  he  was  placed  In  a  ward  with  some 
colored  patients  who  were  broken  out  with 
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the  smallpox,  smallpox  baring  existed  In  the 
hospital  from  the  10th  day  of  July  previous. 
He  complained  to  the  surgeon  In  charge,  and 
told  him  that  those  negroes  had  smallpox, 
and  that  be  desired  to  leave  the  hospital.  He 
was  told  by  the  surgeon  that  it  was  only 
chickenpox,  but  to  come  around  the  next 
morning,  and  he  would  give  him  a  pass  back 
to  Greenville.  On  the  next  morning,  August 
2,  1890,  he  was  discharged  from  the  hospital, 
sent  back  to  Hunt  county,  and  placed  at 
work  for  appellant  under  James  Kwlng,  sec- 
tion foreman.  George  McNeil  was  the  house 
surgeon  of  said  hospital.  It  was  hla  duty  to 
examine,  admit,  treat,  and  discharge  patients 
sent  to  the  hospital,  and  to  keep  a  register 
showing  the  names  and  addresses,  and  the 
dates  of  admission  and  discharge,  of  all  pa- 
tients sent  to  the  hospital  for  treatment. 
This  surgeon  was  Inexperienced  in  the  treat- 
ment of  smallpox;  never  having  treated  a 
case  prior  to  this  time;  there  never  having 
been  a  case  of  smallpox  In  the  hospital  since 
he  had  been  in  charge;  he  being  put  in  charge 
in  1S90,  the  same  year  he  graduated  from 
college.  It  was  not  determined  that  there 
was  smallpox  In  the  hospital  until  August  2, 
1899,  the  day  Dickson  was  discharged  fronx 
and  after  he  left,  the  hospital.  On  that  day 
the  city  of  Sedalia  quarantined  the  hospital 
on  account  of  the  prevalence  of  smallpox  in 
the  hospital,  and  It  remained  under  quaran- 
tine until  September  11,  1890.  Prior  to  the 
2d  day  of  August,  appellant  did  not  know 
that  smallpox  existed  in  the  hospital,  but 
learned  it  on  that  day,  and  that  Dickson  bad 
been  exposed  thereto,  and  was  liable  to  break 
oat  with  the  disease  In  about  15  days.  No 
precautions  were  taken  to  protect  him,  or 
the  pabUc  against  him,  until  the  19th  day  of 
August,  when  he  broke  out  with  the  disease. 
On  August  S,  1899,  the  division  superintend- 
ent of  appellant,  A.  D.  Bethard,  at  Denison, 
Tex.,  sent  to  A.  W.  Baxley,  at  Greenville, 
Tex.,  the  road  master  of  the  Miueola  Division 
of  appellant's  lines,  the  following  telegram: 
"Doring  quar&ntine  at  Sedalla  hospital,  local 
snrgeons  will  look  after  sick  or  injured  en> 
ployfis  except  those  who  desire  to  go  to  hos- 
pital, who  may  be  sent  to  Dallas,  Ft  Worth 
or  Houston  infirmary."  When  Dickson  broke 
out  with  smallpox,  and  this  fact  was  made 
known  to  the  company's  local  surgeon,  Dr. 
Oamett,  he  wired  Dr.  Yancey,  the  chief  sur- 
geon, to  know  what  to  do  with  him,  and  the 
chief  surgeon  wired  him:  "Isolate  and  quar- 
antine him,  secure  a  nurse  at  reasonable 
wages,  and  give  hhn  such  attention  there  as 
be  will  need.  Write  me  particulars  and  daily 
expenses.  Attend  to  vaccination  and  watch 
any  one  who  may  have  been  exposed  by 
him." 

When  B.  M.  Chapman,  who  was  then  the 
mayor  of  Greenville,  learned  that  Dickson 
had  smallpox,  and  before  he  learned  that  he 
was  an  employ^  of  appellant  and  had  been 
exposed  to  the  disease  at  its  hospital,  he  pur- 
chased a  tent,  and  arranged  with  the  owner 


of  some  lands,  preparatory  to  taking  charge 
of  Dickson.  This  was  Sunday  afternoon, 
August  20,  1890.  But  before  taking  charge 
of  Dickson,  Dr.  Gamett  showed  Chapman  his 
instructions  from  Dr.  Tancey,  at  which  time 
Dr.  Garnett,  acting  under  said  Instructions 
from  Dr.  Yancey,  took  charge  of  Dickson, 
and  undertook  to  Isolate  and  quarantine  him. 
He  placed  him  in  the  tent  and  on  the  land 
that  had  already  been  secured  and  designat- 
ed by  Chapman  as  a  quarantine  camp,  and 
Chapman  took  no  further  steps  until  after 
Dickson  had  escaped,  which  was  on  Tuesday 
morning,  August  22d.  On  that  afternoon  the 
mayor,  acting  on  the  understanding  that  the 
railway  company  would  defray  the  expenses, 
hired  one  additional  guard  for  the  pest 
camp,  and  confined  In  it  all  who  had  been 
exposed  to  Dickson.  Dr.  Gamett,  having 
taken  charge  of  Dickson,  undertook  to  iso- 
late and  quarantine  him  on  behalf  of  the 
railway  company,  and  neglected  to  employ  a 
sufficient  number  of  attendants  or  guards  to 
restrain  him,  but  negligently  employed  an 
incompetent  Mexican,  and  placed  him  In 
charge  of  Dickson  to  guard  and  nurse  him  for 
the  first  two  days.  The  railway  company 
knew,  or  In  the  exercise  of  ordinary  care 
could  have  known,  of  the  Incompetency  of 
said  Ablo.  Frank  Ablo  was  put  In  charge  of 
two  patients  afflicted  with  smallpox,  to  nurse 
and  guard  them.  The  said  Abio,  while  so 
employed,  and  within  the  scope  of  his  duties, 
left  the  camp  or  pestbouse,  and  went  upon 
one  of  the  public  streets  of  the  city  of  Green- 
ville, without  having  disinfected  himself,  and 
while  on  a  public  street  came  in  contact  with 
W.  A.  Freeman,  and  caused  him  to  contract 
said  disease,  from  which  said  Freeman  died. 
The  said  Ablo,  in  leaving  said  camp  and  go- 
ing upon  the  public  streets  of  the  city  of 
Greenville,  where  he  was  liable  to  come  In 
contact  with  persons  who  had  not  had  small- 
pox, was  negligent,  and  was  also  negligent  in 
not  disinfecting  hlmeelf;  and  the  railway 
company  was  also  guilty  of  negligence  In  so 
permitting  said  Ablo  to  leave  said  pest  camp 
and  go  upon  the  public  streets  of  Greenville. 
W.  A.  Freeman  was  not  guilty  of  contribu- 
tory negligence  In  coming  In  contact  with 
said  Ablo  and  In  contracting  said  disease,  nor 
In  falling  to  have  himself  vaccinated.  By 
reason  of  the  death  of  said  Freeman,  plain- 
tiffs, except  C.  J.  Freeman,  sustained  damage 
in  the  amount  found  by  the  Jury. 

Conclusions  of  Law. 

1.  The  first  contention  of  appellant  Is  that 
under  the  statute  a  railway  company  is  not 
liable  for  injuries  resulting  In  death,  caused 
by  the  negll);euce  of  Its  agents  or  servants, 
unless  the  Injunes  so  resulting  were  brought 
about  In  some  way  In  the  operation  of  the 
railway  company  In  its  capacity  as  a  carrier 
of  goods  and  passengers.  There  Is  no  assign- 
ment of  error  under  which  liils  contention 
specifically  arises,  but  It  is  pretitiuced  by  ap- 
pellant OS  fundamental  error;  aqd,  if  sound, 
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we  aie  of  oj)lnlon  that  It  should  be  so  con- 
sidered. This  contention  was  raised  by  ap- 
pellant In  the  case  of  Railway  Co.  t.  Wood, 
under  a  state  of  facts  In  all  respects  the 
same,  so  far  as  this  question  Is  concerned,  as 
Is  presented  by  this  record,  and  this  court 
overruled  the  contention  without  discussion 
<68  S.  W.  802),  and  a  writ  of  error  was  re- 
fused by  the  Supreme  Court  The  fact  that 
the  hospital  department  was  operated  in  con- 
jaectlon  with  the  claim  and  legal  department, 
for  the  benefit  and  profit  of  the  railway  com- 
pany, and  as  an  essential  department  of  its 
■service  as  a  common  carrier,  brings  this  case 
within  the  terms  of  the  statute  (Rev.  St. 
18S6,  art  3017).  Railway  Co.  v.  Wood  (Tex. 
Civ.  App.)  68  S.  W.  802;  Railway  Co.  v. 
Wood  (Tex.  Sup.)  66  S.  W.  440.  56  li.  R.  A. 
S02. 

2.  It  Is  contended  that  the  trial  court  erred 
■In  overruling  and  not  sustaining  the  ninth 
and  tenth  special  exceptions  of  appellant  to 
^e  petition,  to  the  effect  that  the  petition 
does  not  show  that  the  nurses  or  guards,  in 
communicating  smallpox  to  Freeman,  or  in 
going  upon  the  premises  where  Freeman  was 
at  work,  or  in  the  streets  or  elsewhere,  were 
ihe  agents  or  servants  of  defendant,  or  act- 
ing within  the  scope  of  their  employment 
It  was  alleged,  substantially,  that  the  local 
-surgeon,  in  taking  charge  of  Dickson  and 
undertaking  to  care  for  him,  acted  as  the 
Agent  of  appellant  and  within  the  scope  of 
bis  authority.  The  petition  alleged  the  con- 
tract between  appellant  and  Dickson,  the 
acts  of  the  railway  company  in  sending  him 
to  the  hospital  at  Sedalla,  his  infection  with 
smallpox  on  the  2d  day  of  August  1890,  at 
■Bedalla,  and  the  order  of  the  division  super- 
intendent on  the  Sd  day  of  August  directing 
^e  local  surgeons  to  treat  its  sick  and  In- 
jured employes  along  Its  lines  and  outside 
■ot  the  hospital  during  quarantine;  that  the 
-defendant  undertook  to  Isolate,  detain,  nurse, 
and  treat  Its  employes  afflicted  with  small- 
pox in  the  city  of  Greenville;  that  for  the 
-protection  of  the  public.  It  was  required  that 
the  servant  In  charge  of  said  smallpox  pa- 
tients would  remain  at  the  camp,  and  refrain 
from  communicating  or  coming  in  contact 
with  the  public  while  nursing  and  guarding 
such  patients,  to  the  end  that  such  disease 
might  not  be  communicated  to  the  public; 
-that  It  was  the  duty  of  the  defendant  to  have 
employed  nurses  and  guards  who  would  not 
leave  the  camp  and  come  In  contact  with  the 
public;  that  the  defendant  employed  only 
'  one  servant  to  act  as  both  nurse  and  guard, 
and  placed  him  in  charge  of  the  patients, 
which  servant  was  "Ignorant  Incompetent, 
untrustworthy,  and  wholly  unfit  and  unsult- 
Able  to  assume  the  responsibility  and  dis- 
charge the  duties  of  such  position,  which  was 
known  to  the  defendant;  that  during  the  lat- 
ter part  of  August,  1888,  W.  A.  Freeman  was 
engaged  as  a  carpenter  at  work  on  a  house 
within  a  short  distance  of  the  pest  camp, 
*   *   *   and  while  going  on  a  public  street  to. 


or  returning  from,  such  house  where  be  was 
at  work,  the  defendant  negligently  and  care- 
lessly communicated  the  disease  to  him,  by 
negligently  permitting  its  said  nurse  and 
guard  to  leave  said  pest  camp  and  detention 
camp,  and  that  by  reason  of  the  negligence 
and  carelessness  of  the  defendant  in  employ- 
ing an  incompetent  and  untrustworthy  nurse 
and  guard,  who,  by  reason  of  bis  Incompe- 
tency and  want  of  sense  of  his  responsibility, 
left  the  camp,  and  did  go  Into  and  upon  a 
public  street  and  come  In  contact  with  W. 
A.  Freeman,  and  caused  him  to  contract  the 
disease,  from  which  be  died;  and  that  by 
reason  of  such  negligence  and  carelessness, 
plaintitts  were  damaged."  When  the  defend- 
ant company  took  charge  of  Dickson  for 
the  purpose  of  Isolating,  nursing,  and  treat- 
ing him  for  smallpox— a  dangerous  and  In- 
fectious disease— it  assumed  and  owed  a 
duty  to  the  public  to  employ  competent  and 
experienced  persons  and  agents  to  perform 
that  duty.  It  took  the  risk  of  all  conse- 
quences of  a  wrongful  execution  of  that 
duty,  resulting  from  the  Incompetency  of  a 
nurse  or  guard  so  employed  by  It  It  was 
the  duty  of  the  company's  surgeon  to  em- 
ploy a  person  as  nurse  or  guard  who  bad 
sufficient  Intelligence  and  discretion  to  re- 
main isolated,  and  not  leave  the  camp  and 
go  upon  the  public  streets,  where  he  would 
likely  come  In  contact  with  persons  who  had 
not  had  the  disease,  without  first  disinfecting 
his  person  and  changing  his  clothes.  It  was 
the  neglif^cnce  of  the  company's  mrgeon  in 
employing  the  Incompetent  guard.  Able,  that 
placed  said  Abio  In  a  position  where  be 
could,  by  reason  of  his  negligence  and  In- 
competency, communicate  the  disease  to  oth- 
ers. 1  Thomp.  on  Neg.  S  529;  Wood,  Mas.  & 
Serv.  SS  282,  283;  Railway  Co.  v.  Shields 
(Ohio)  24  N.  E.  658,  8  L.  R.  A.  464.  21  Am. 
St  Rep.  840;  Railway  Co.  v.  Mallon,  65  Tex. 
115;  Postal  Tel.  &  Cable  Co.  v.  Coote  (Tex. 
Civ.  App.)  57  S.  W.  912.  It  was  held  In  the 
case  of  Railway  Co.  v.  Wood  (Tex.  Sup.)  66 
S.  W.  449— a  case  arising  out  of  the  same 
state  of  facts  as  this— that  the  company  was 
liable  for  the  negligence  of  the  guard,  Ablo, 
in  permitting  one  of  the  patients,  while  In 
a  delirious  condition,  to  escape  and  com- 
municate smallpox  to  another.  We  think  the 
company  Is  liable  where,  as  in  this  case.  It 
employs  an  incompetent  servant  and  puts 
him  In  charge  of  a  pest  camp  containing 
persons  affiicted  with  smallpox,  to  Isolate, 
nurse,  and  guard  such  persons,  and  the  serv- 
ant by  reason  of  his  want  of  discretion  and 
Incompetency,  negligently  leaves  the  camp 
and  goes  upon  the  public  streets  of  the  city, 
and  communicates  the  disease  to  another. 
The  allegations  in  the  petition  are  snfDclent 
to  show  liability  on  the  part  of  the  defend- 
ant company,  and  the  evidence  fairly  sus- 
tains the  allegatlonR.  It  is  shown  that  wlion 
the  Mexican,  Ablo,  was  employed,  no  Inquiry 
was  made  as  to  his  bnblts  or  fitness,  other 
than  that  it  was  known  that  he  was  Im- 
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mnne  by  reason  of  having  bad  smallpox. 
The  evidence  showa  that  he  had  the  reputa- 
tion of  being  a  habitual  drunkard,  and  Is 
amply  snfflclent  to  show  his  utter  Incom- 
petency. On  the  2lBt  of  August,  1890,  there 
were  two  negroes  at  the  pest  camp,  afflicted 
with  smallpox.  Ablo  was  the  nurse  or  guard 
In  charge  of  them.  He  left  the  camp,  and 
went  to  town,  he  says,  to  get  something  for 
the  negroes  and  himself  to  eat.  On  his  re- 
turn he  stopped  on  Lee  street.  In  front  of 
the  Diamond  Saloon,  where  he  came  in  con- 
tact with  W.  A.  Freeman. 

3.  It  is  insisted  that  the  court  erred  in  In- 
structing the  Jury  as  follows:  "If  you  be- 
lieve the  deceased.  Will  Freeman,  did  not 
contract  the  disease  from  Frank  Ablo,  or  If 
yon  believe  that  Will  Freeman  Jmowlngly 
went  Into  or  near  the  peat  camp,  and  volun- 
tarily came  In  contact  with  one  or  more  of 
the  nurses  or  guards  employed  In  or  about 
tlie  pest  camp,  Icnowing  they  were  so  em- 
ployed, or  voluntarily  came  in  contact  else- 
where with  one  or  more  of  the  nurses  or 
guards  employed  In  or  about  said  pest  camp, 
knowing  that  be  or  they  were  so  employed, 
and  in  either  of  said  ways  contracted  the 
smallpox,  and  died  therefrom,  and  If  you  fur- 
ther believe  that  the  said  Will  Freeman  was 
gnllty  of  negligence  in  exposing  himself.  If 
he  did,  then  and  In  that  event  you  will  find 
for  defendant."  The  contention  is  that,  if 
a  person  knowingly  and  voluntarily  exposes 
himself  to  danger,  he  assumes  the  risk  there- 
of, and  is  negligent,  as  a  matter  of  law,  and 
that  It  Is  error  to  submit  the  question  of  neg- 
ligence to  the  Jury.  There  was  evidence 
tending  to  show  that  W.  A.  Freeman  knew 
at  the  time  he  came  In  contact  with  Frank 
Ablo,  on  Lee  street,  in  front  of  the  Diamond 
Saloon,  that  said  Ablo  was  employed  as  a 
guard  at  the  pesthouse.  There  Is  no  evi- 
dence that  he  knew  that  Frank  Ablo  at  the 
time  bad  not  changed  his  clothes  and  disin- 
fected his  person.  Under  the  evidence  and 
drcnmstances  shown  by  the  record,  Freeman 
may  have  believed  at  the  time  of  such  ex- 
postire  that  Ablo  had  changed  his  clothes 
and  disinfected  himself  before  leaving  the 
pest  camp,  and  that  one  would  not  contract 
the  disease  of  smallpox  by  coming  in  con- 
tact with  him.  If  Freeman  knew  that  Ablo 
was  a  guard  or  nurse  at  the  pest  camp,  bat 
at  the  time  he  met  him  in  front  of  the  Dia- 
mond Saloon,  in  Lee  street,  was  under  the 
impression  that  said  Ablo  had  disinfected  bis 
person  and  changed  his  clothes,  and  would 
not  communicate  the  disease,  then  It  was 
for  the  Jury  to  determine  whether  Freeman 
was  guilty  of  negligence  In  so  coming  in  con- 
tact with  Ablo.  The  charge  of  the  court  ex- 
pressly restricted  the  right  of  recovery  by 
plaintiffs  to  the  exposure  on  Lee  street  in 
front  of  the  Diamond  Saloon,  and  told  the 
Jnry  to  find  for  defendant  if  Freeman  did 
not  contract  the  disease  from  such  exposure. 
The  court  did  not  err  in  its  charge  In  leaving 
It  for  the  Jury  to  determine  whether  Free- 
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man  was  guilty  of  negligence  In  exposing 
himself,  under  the  drcumstances.  There 
was  evidence  that  Freeman  was  taken  wltb 
smallpox  within  the  usual  time  for  Its  de- 
velopment after  such  exposure.  For  the  rea- 
sons above  given,  there  was  no  error  In  the 
action  of  the  court  in  refusing  the  special 
charge,  the  refusal  of  which  is  made  the 
ground  of  appellant's  seventh  assignment  of 
error,  and  wherein  the  appellant  sought  to 
have  the  Jury  instructed  that  it  was  negli- 
geuce,  as  a  matter  of  law.  If  Freeman  know- 
ingly and  voluntarily  came  In  contact  wltb 
one  or  more  of  the  nurses  or  guards  employed 
in  the  pest  camp,  and  plaintlfFs  could  not 
recover.  So  far  as  said  cliarge  is  correct,  it 
was  embraced  In  the  general  charge. 

4.  Complaint  Is  made  of  the  action  of  the 
court  In  overruling  the  motion  for  -new  trial 
based  upon  the  alleged  misconduct  of  a  Jur- 
or and  one  of  appellees'  counsel.  This  con- 
tention raises  a  question  of  tact,  and  the 
issue  was  determined  by  the  trial  court  ad- 
versely to  appellant  There  is  evidence  to 
support  the  finding  of  the  trial  Judge,  and. 
In  view  of  the  finding,  we  are  of  the  opinion 
that  this  assignment  is  without  merit. 

5.  The  Jury  were  not  Justified  in  finding, 
as  they  did,  in  their  verdict,  $100  in  favor 
of  O.  J.  Freeman,  who  was  the  father  of  W. 
A.  Freeman.  The  record  does  not  show  that 
0.  J.  Freeman  was  receiving  any  pecuniary 
benefits  from  the  earnings  of  W.  A.  Freeman 
at  the  time  of  his  death,  or  that  he  bad  any 
reasonable  expectation  of  doing  so  in  the 
future.  In  all  other  respects  the  Judgment 
is  correct 

The  Judgment  will  be  here  reformed  so  as 
to  exclude  therefrom  the  recovery  In  favor  of 
C.  J.  Freeman.  As  reformed,  it  is  affirmed. 
Reformed  and  affirmed. 


SOUTHERN  COLD  STORAGE  k  PRODUCE 
CO.  V.  A.  F.  DECHMAN  &  CO. 

(Court  of  Civil  Appeals  of  Texas.     March  11, 
1903.) 

WARBHOVBBMBN— INSURANOO— RiaHT  OF 
BAILOR^UMITATIONS. 

1.  Goods  stored  with  one  are  within  the  in- 
sorance  policy  taken  out  by  liim  on  goods  "held 
in  truBt.'^ 

2.  Where  a  storage  company  insures  in  its 
name  property  stored  with  it,  withont  the  own- 
er's knowledge,  he,  by  adopting  it,  even  after 
the  loss.  Is  entitled  to  the  benefit;  and  adop- 
tion is  not  necessary  where  the  Insurance  is 
taken  out  pursuant  to  a  custom  of  the  trade. 

3.  The  claim  on  which  a  plea  in  reconTention 
is  based  is  not  barred  by  limitations,  though 
the  plea  filed  before  the  claim  was  barred 
was  defective;  it  being  susceptible  of  amend- 
ment. 

4.  Where  a  storage  company,  in  accordance 
with  custom,  takes  out  in  its  name  insurance 
on  its  property  and  that  of  one  whose  goods 
were  stored  with  it,  safflcleut  to  cover  goods 
destroyed,  but,  without  cause,  settles  for  less, 
it  is  liable  for  the  loss  to  its  customer. 

T 1.  8m  Insurance,  vol.  tS,  Cant  Dig.  i  UO. 
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Appeal  from  Dallas  Cioiiiity  Conrt;  Ed.  S. 
Ijauderdale,  Judge. 

Action  by  the  Southern  Ck>ld  Storage  & 
Produce  Company  against  A.  F.  Decbman  & 
Co.  From  an  adverse  Judgment,  plaintiff  ap- 
pcala.    Affirmed. 

Garden,  Senta:  &  Garden,  for  appellant 
Alexander  &  Thompson  and  Sam  J.  Hogaett, 
for  appellees. 

NEILL,  J.  This  suit  originated  in  the 
justice  court,  and  was  brought  by  the  appel- 
lant against  A.  F.  Dechman  &  Co.,  alleged 
to  be  a  partnwshlp  composed  of  A.  F.  Dech- 
mau  and  A.  T.  Ughtfoot,  t»  recover  $98.79 
due  for  certain  goods  sold  the  alleged  firm, 
and  for  the  storage  of  them,  as  well  as  for 
the  storage  of  other  goods  of  appellees.  A. 
F.  Dechman  answered,  denying  that  Light- 
foot  was  his  partner,  but  averred  that  be 
alone  did  business  under  the  name  of  A. 
F.  Dechman  &  Co.,  and  was  liable  upon  the 
account  sued  upon,  which  amount  of  $98.79 
be  admitted,  by  a  paper  filed  in  the  case, 
be  owed  the  plaintUf.  He  then  filed  a  plea 
In  reconvention,  in  which  he  alleged.  In  sub- 
stance, that  the  goods  he  purchased  from 
the  plaintiff,  together  with  other  merchan- 
dise owned  by  him,  were  stored  by  him  with 
and  held  by  the  plaintiff  in  trust  on  his 
(defendant's)  account;  that  said  goods  were 
of  the  value  of  $197,  and  were,  together 
with  property  of  plaintiff,  and  property  of 
other  persons  likewise  stored  with  and  held 
in  trust  by  plaintiff,  insured  in  the  Ameri- 
can Insurance  Company  by  the  plaintiff 
against  fire,  in  the  sum  of  $850;  that  on  the 
11th  day  of  August,  1899,  a  fire  occurred, 
and  all  of  said  property  held  by  plaintiff  for 
defendant  was  destroyed;  that  after  the  fire 
defendant,  on  August  12,  1899,  ratified  said 
contract  of  insurance,  and  demanded  of 
plaintiff  tliat  be  be  protected  under  the  pol- 
icy of  insurance  against  such  loss;  that  aft- 
er said  notice  the  plaintiff  compromised  with 
the  insurance  company,  and  collected  there- 
from on  the  policy  the  sum  of  $650  in  full 
settiement  of  the  loss;  that  such  compromise 
was  made  without  deff^ndant's  knowledge 
and  consent,  and  without  giving  him  an  op- 
portunity to  make  claim  against  the  insur- 
ance company  for  the  value  of  his  property 
destroyed;  that  $500  of  the  $CoO  paid  In  the 
setilement  on  the  policy  was  for  the  prop- 
erty covered  under  the  $830  item  of  insur- 
ance which  included  the  goods  of  defendant, 
which  were  included  in  the  itemized  list  of 
property  destroyed,  made  out  by  plaintiff 
and  furnished  the  insurance  company;  and 
that  by  reason  of  these  facts  the  plaintiff  is 
liable  to  defendant  for  the  value  of  his  prop- 
erty destroyed,  and  collected  from  the  in- 
surance company.  The  plaintiff  answered 
the  plea  in  reconvention  by  general  and 
special  exceptions,  the  two-year  statute  of 
limitations,  and  a  general  denial.  The  court 
overruled  each  of  plaintUTs  exceptions,  and 


upon  the  trial,  whlcb  was  without  a  Jury, 
rendered  judgment  in  favor  of  plaintiff  for 
the  amount  sued  for,  and  in  favor  of  de- 
fendant on  Ills  plea  of  reconvention  for  the 
sum  of  $197. 

The  findings  of  fact  by  the  trial  court, 
which  are  sustained  by  the  evidence,  are  In 
substance,  the  matter  pleaded  by  appellee  in 
his  plea  In  reconvention.  We  wUl  add,  bow- 
ever  (which  was  found  by  the  trial  court, 
and  is  not  disputed),  that  the  clause  in  the 
policy  which  appellee  claims  covered  his 
property  la  as  follows:  "800.00  <hi  stock 
produce,  fruits,  and  such  other  goods  as  are 
usually  kept  in  stores  of  this  kind,  their 
own,  or  held  in  trust,  or  In  commission." 
The  expression  "held  In  trust,"  as  used  in 
Insurance  policies,  means  simply  that  the 
goods  or  property  are  in  the  custody  of  the 
insured.  Roberts  v.  Foreman's  Ins.  Co.,  165 
Pa.  61,  30  AU.  451,  44  Am.  St  Bep.  644; 
Joyce  on  Ins.  i  1727.  In  fact  "bailment"  is 
defined  by  Sir  William  Jones  (the  first  au- 
thor on  the  subject)  as  being  a  delivery  of 
gc'ls  in  trust  on  a  contract  express  or  Im- 
plied, 'that  the  trust  shall  be  duly  executed, 
and  the  goods  redelivered  as  soon  as  the 
time  or  use  for  which  they  were  bailed  shall 
have  elapsed  or  been  performed.  Jones, 
Bailm.  1.  See  also,  Story  on  Baiim.  c  1, 
12. 

In  the  case  before  us,  appellant  as  a  bailee, 
had  a  special  interest  in  the  property  stored 
with  It  by  appellee— a  Hen  for  the  purchase 
money  on  a  part  and  on  all  for  storage 
charges.  It  is  settled  beyond  dispute  that 
the  special  property  of  a  bailee  for  hire  is 
of  sufficient  value  to  give  him  an  insurable 
Interest  In  the  subject  of  the  bailment 
Jo.vce  on  Ins.  §  022;  Fire  Ins.  it^ss'n  of  Eng. 
V.  Merchants',  etc.,  Transp.  Co.,  66  Md.  339, 
7  AO.  905,  59  Am.  Kep.  162.  A  policy  taken 
out  by  such  a  bailee  is  valid,  though  taken 
without  direction  by,  or  notice  to,  the  owner. 
Waters  v.  Monarch  Fire  &  IMe  Assur.  Co., 
6  El.  &  Bl.  870.  If  such  a  bailee  insure 
goods  held  in  trust  In  his  own  name,  be  may, 
in  cas6  of  loss,  recover  their  entire  value, 
holding  the  excess  over  bis  own  interest  in 
them  for  the  benefit  of  those  who  intrusted 
the  goods  to  him.  California  Ins.  Co.  v. 
Union  Express  Co.,  133  U.  S.  387,  10  Sup.  Ct 
305,  33  L.  Ed.  730;  Johnson  v.  Campb^l, 
120  Mass.  449;  Stillwell  v.  Staples,  19  N.  Y. 
401;  Home  Ins.  Co.  v.  Baltimore  Ware- 
house Co.,  93  C.  S.  541,  23  L.  Ed.  868;  Lan- 
caster Mills  V.  Merchants'  Cotton  Press  Co., 
89  Tenn.  1,  14  S.  W.  317,  24  Am.  St  Bep.  603. 
Where  the  bailee  has  insured  the  entire 
property,  the  owner  is  entitled,  by  adopting 
such  insurance,  to  the  benefit  thereof,  and 
such  adoption  may  be  made  even  after  lose. 
Miltenberger  v.  Beacom,  9  Pa.  198;  Finney 
T.  Fairhaven  Ins.  Co.,  6  Mete.  (Maa&)  192, 
38  Am.  Dec.  397;  Waring  v.  Indemnity  Vlre 
Ins.  Co.,  46  N.  Y.  606,  6  Am.  Bep.  146;  Pitt- 
man  V.  Harris  (Tex.  Civ.  App.)  69  &  W. 
1122.    No  particular 'form  of  adoption  is  nee- 
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easary.  The  questloQ  Is  one  of  fact  Hoop- 
er ▼.  Robinson,  98  U.  S.  528,  537,  25  L.  Ed. 
218;  Fire  Ins.  Ass'n  of  £ng.  t.  Merchants' 
ft  Miners'  Transp.  Qo.,  supra. 

Under  the  facts  and  the  law,  there  can  be 
no  doubt  that  appellee  had  the  right  to  re- 
convene his  action  against  appellant  In  this 
case.  When  the  latter  obtained  by  compro- 
mise from  the  Insurance  company  |500  of 
the  sum  In  the  clause  of  the  policy  which 
coTered  appellee's  goods  held  by  it  in  trust, 
the  etFect  of  the  settlement  was  the  pay- 
ment to  the  storage  company  of  the  value 
of  the  goods.  To  the  extent  of  appellee's  In- 
debtedness, which  appellant  sued  for  In 
this  case,  the  money  was  appellant's;  and 
the  balance  to  the  extent  of  the  value  of  the 
goods,  was  the  appellee's,  and  was  held  by 
appellant  In  trust  for  him.  Just  as  were  his 
goods  before  their  destruction. 

If  the  facts  were  such  as  to  show  that  oth- 
er parties  who  bad  stored  goods  with  appel- 
lant were  entltied  to  the  same  protection  un- 
der the  policy  that  is  claimed  by  appellee, 
and  that  the  money  received  in  settlement 
was  not  sufficient  to  satisfy  the  demands 
of  all  such  parties,  and  should  be  prorated 
among  tliem,  such  facts  should  have  been 
pleaded  by  the  appellant  In  response  to  ap- 
pellee's plea  in  reconvention.  Such  a  de- 
fense could  not  be  made  under  a  general  de- 
nial, which  alone  was  pleaded.  Besides,  no 
facts  are  pleaded  tending  to  show  any  rea- 
son or  necessity  for  the  compromise  made 
by  appellant  with  the  Insurance  company. 
In  the  absence  of  such  a  pleading,  though  It 
might  have  been  pleaded  and  shown  that 
other  parties  had  rights  equal  to  appellee  in 
the  money  collected,  appellant' would  have 
to  account— to  the  extent  of  the  value  of 
the  goods— to  them  for  the  entire  sum  for 
which  they  were  insured. 

The  facts  shown  by  the  record  do  not  sus- 
tain appellant's  plea  of  limitation.  Appellee 
filed  his  answer  and  plea  in  reconvention  in 
the  Justice's  court  on  January  13,  1800. 
Though  the  plea  in  reconvention  may  have 
been  defective,  it  was  susceptible  of  amend- 
ment. Therefore,  If,  as  contended  by  appel- 
lant, appellee's  cause  of  action,  upon  which 
such  plea  is  based,  accrued  on  the  12th  day 
of  August,  1899,  two  years  had  not  elapsed 
between  the  dates  of  its  accrual  and  filing 
the  plea  in  reconvention. 

There  Is  no  error  assigned  requiring  a  re- 
versal of  the  Judgment,  and  it  is  affirmed. 

On  Motion  for  Bebearlng. 

(April  16,  1903.) 

FLT,  J.  In  this  case  the  goods  of  appel- 
lant and  those  "held  in  trust,  or  in  commis- 
slon"  were  insured  by  appellant  before  It 
bad  In  Its  possession  the  goods  of  appellee, 
whose  value  was  pleaded,  and  allowed  by 
the  trial  court.  In  offset  to  the  demand  of 
appellant  Appellee  had  no  knowledge  that 
the  gooda  had  been  Insured  until  after  their 


loss.  It  was  proved,  however,  that  It  was  a 
custom  with  those  engaged  in  the  business 
pursued  by  appellant  to  insiure  the  property 
left  with  them  in  trust  or  In  commission. 

It  Is  a  familiar  and  well-setUed  rule  as  to 
agency  that  where  a  person,  even  though  act- 
ing without  authority,  makes  a  contract  for 
the  benefit  of  another,  without  knowledge, 
the  beneficiary  may,  at  any  time  while  the 
contract  is  in  force,  adopt  the  acts  of  the 
ag^t  snd  receive  the  benefits  arising  from 
his  contract  The  affirmance  of  the  contract 
may  be  made  at  any  reasonable  time  after 
as  well  as  before  the  contract  may  have  ma- 
tured and  the  benefit  have  arisen.  The  gen- 
eral rule  applies  to  policies  of  insurance,  as 
It  does  to  other  matters.  Stillwell  v.  Staples, 
19  N.  Y.  401;  Waring  v.  Insurance  Co.,  45 
M.  T.  600.  The  rule  above  Indicated  would 
be  applicable  only  In  cases  where  the  insur- 
ance is  not  taken  out  In  obedience  to  a  cus- 
tom or  rule  of  trade,  but  Is  gratuitously  done, 
without  any  actual  authority.  No  act  of  rat- 
ification or  adoption  would  be  required  in 
cases  where  It  is  customary  for  a  person  with 
whom  goods  are  deposited  for  hire  to  insure 
the  goods  so  deposited,  and  the  agent  bro- 
ker, warehouseman,  or  other  person  with 
whom  the  goods  are  deposited  and  insured, 
will  be  liable  to  the  owner  for  any  Insurance 
collected  by  such  agent  on  account  of  the  In- 
terest of  the  owner  in  the  goods.  Ttie  mon- 
ey obtained  from  the  insurance  company  on 
such  account  would  take  the  place  of  the 
property  destroyed,  and,  as  a  matter  of 
course,  would  belong  to  the  owner.  If  the 
insurance  Is  taken  out  on  the  property  of  the 
agent  as  well  as  that  of  those  entrusting 
him  with  their  property.  It  Is  clear  that  each 
of  the  beneficiaries  would  be  entitled  to  his 
pro  rata  share  of  the  insurance  collected,  or 
that  in  proper  discharge  of  duty  should  be 
collected,  and  neither  of  the  principals  could 
receive  the  full  amount  of  his  Insurance  with- 
out it  appeared  that  the  agent  had  collected, 
or  by  negligence  lost  insurance  money  suffi- 
cient to  pay  the  claims  in  full.  In  other 
words,  the  agent  by  reason  of  the  custom  tcf 
Insure,  does  not  become  an  Insurer  himself 
of  the  property  of  each  one  Intrusting  him 
with  It,  to  its  full  value.  He  is  bound,  doubt- 
less, by  the  custom.  If  it  be  shown,  to  Insure 
in  some  reasonable  amount  but  could  not  be 
held  to  insure  for  the  full  value  of  the  prop- 
erty, as  It  Is  well  known  that  insurance  com- 
panies rarely  insure  property  for  its  full 
value;  and  this  fact  should  be  considered  In 
connection  with  the  custom  among  agents  w 
brokers  to  Insure  the  property  of  their  prin- 
cipals. 

It  was  alleged  In  the  amended  plea  in  re- 
convention that  the  goods  lost  bx  appellant 
In  the  fire  were  of  value  less  than  $500,  and 
that  the  property  of  appellee  was  of  the  value 
of  $239.55,  and  that  the  Insurance  on  the 
property  was  $850.  The  allegations  made 
out  a  prima  facie  case  of  liability  on  the  part 
of  appellant,  and  the  proof  showed  that  the 
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Talue  of  the  property  of  appellant  was  |S40 
or  $560,  -svblcb,  together  with  the  value  of  ap- 
pellee's property,  did  not  exceed  the  amount 
of  the  Insurance  on  the  whole  of  the  prop- 
erty. There  was  no  evidence  that  tended  to 
show  that  any  other  property  was  destroyed 
by  the  Are.  In  this  state  of  case.  It  becomes 
unnecessary  to  discuss  the  qnestlon  as  to 
where  the  burden  of  proof  rested,  and  that 
portion  of  our  former  opinion  will  be  with- 
drawn. 

Mot  only  was  It  the  duty  of  appellant,  un- 
der the  custom  of  the  business  In  which  it 
was  engaged,  to  Insure  the  property  of  those 
who  Intrusted  It  with  the  care  of  their  prop- 
erty, but  the  duty  to  protect  the  Interest  of 
the  consignors  of  property  follows  as  a  corol- 
lary to  the  first  proposition.  If  the  duty  of 
the  agent  or  broker  ended  with  procuring  the 
insurance,  and  In  case  of  a  loss  he  should  be 
nnder  no  obligation  to  protect  the  Interest  of 
his  principal,  the  Insurance  would  amount  to 
no  protection  whatever  to  one  whose  proper- 
ty was  destroyed.  The  property  is  usually 
insured  In  the  name  of  the  agent  or  broker, 
and  in  his  name  must  be  collected,  and  he 
mast  be  held  to  diligence  and  discretion  in 
protecting  the  interest  of  one  who  has  re- 
posed the  trust  In  him.  It  follows  that  If  he 
has  enough  Insurance  on  his  own  and  the 
property  of  the  consignor  to  pay  the  full 
value,  and,  from  'mprovldence,  carelessness, 
neglect,  or  any  other  motive,  accepts  a  less 
sum  from  the  Insurance  company  than  the 
face  value  of  the  policy,  and  that  sum  Is  not 
Bufllcient  to  iwy  the  full  value  to  the  party 
owning  the  property,  he  must  be  held  liable 
for  any  loss  resulting  from  such  conduct. 
The  testimony  not  only  established  that  the 
Insurance  would  have  paid  the  full  loss,  but 
that  appellant  did  not  make  any  efTort  to  col- 
lect the  Insurance  due  on  appellee's  property, 
and  settled  with  the  insurance  company  with- 
out regard  to  his  interest.  It  was  disclosed 
by  the  evidence  of  appellant's  manager  that 
the  $8S0  Insurance,  had  it  been  collected, 
would  have  paid  the  full  value  of  the  prop- 
erty of  appellee,  as  well  as  of  appellant. 
Appellant,  by  the  compromise  with  the  insur- 
ance company,  deprived  appellee  of  all  re- 
course through  the  policy,  and  it  must  be 
held  responsible  for  the  amount  of  appellee's 
loss  which  was  frittered  away  In  the  compro- 
mise. If  appellant  wished  to  give  the  insur- 
ance company  $350,  it  must  come  out  of  its 
Insurance,  and  not  that  of  Its  customers. 

The  motion  for  rehearing  Is  overruled. 

HARBIS  et  al.  ▼.  BKYSON  &  HABT. 

GBOVB.* 
(Court  of  (Jivil  Appeals  of  Texas.    March  ^ 

1903.) 

IlPpeai^filino  briefs— dblat—dismissai^ 
affidavits  of  kxcusb— insufficibnct. 
1.  Where  by  reason  of  appellants'  failure  to 
file  their  brief  in  the  trial  court  five  days  be- 
fore the  filing  of  the  transcript  in  the  C!ourt  of 

•Writ  of  error  denied  hj  Supreme  Court. 


Civil  Appeals,  as  required  by  the  atatnte  and 
court  rules,  appellees  were  deprived  of  their 
lecal  right  to  20  days  before  the  case  was 
called  tor  submission  in  which  to  prepare  their 
briefs,  the  appeal  will  be  dismissed. 

On  Behearing. 

2.  Where  appellants  failed  to  file  thdr  briefs 
in  the  trial  court  within  the  time  required,  an 
affidavit  alleging  that  the  briefs  were  sent  by 
mail  to  the  district  clerk  in  the  county  where 
the  trial  was  had,  several  days  before  appel- 
lants were  notified  that  the  case  would  be  sub- 
mitted, and  that  the  connty  seat  of  such  county 
was  about  20  miles  distant  from  the  nearest 
railroad  station  by  mail  road,  and  that  two 
rivers  intervened,  but  which  failed  to  allege  at 
what  time  the  briefs  were  forwarded,  or  that 
high  water  interfered  with  the  delivery  of  the 
mails,  or  that  the  rivers  were  not  bridged,  was 
insufficient  to  excuse  ai^ellants'  delay. 

Appeal  from  District  Court,  Concho  Ck>an- 
ty;   John  W.  Goodwin,  Judge. 

Action  by  Sldon  Harris  and  others  against 
Bryson  &  Hartgrove.  From  a  Judgment  in 
favor  of  defendants,  plaintiffs  appeal.  Aj^ 
peal  dismissed. 

Sldon  Harris,  for  appellants. 

FISHEB,  0.  J.  This  is  an  action  by  ap- 
pellants in  trespass  to  try  title.  Judgment 
below  was  in  favor  of  appellees.  October 
29,  1902,  the  Judgment  in  this  cause  was 
rendered  in  the  district  court  of  Concho 
county.  Notice  of  appeal  was  given  by  ap- 
pellants, and  appeal  was  perfected  by  filing 
bond  on  November  13,  1902.  The  transcript 
was  delivered  to  appellants  on  the  29tb  day 
of  November,  1902,  and  was  filed  in  tbis 
court  on  the  8d  day  of  January,  1903.  Briefs 
were  filed  in  the  Court  of  Civil  Appeals  on 
the  24th  day  of  February,  1903.  An  order 
was  entered  on  the  11th  day  of  February, 
1903,  setting  tlds  case  for  submission  on 
February  25,  1903.  Appellees  on  the  last- 
mentioned  date  submitted  to  this  court  their 
written  motion,  properly  verified,  requesting 
the  court  to  dismiss  this  appeal  because  tbe 
law  and  tbe  rules  were  not  complied  with  by 
appellants  In  filing  a  copy  of  their  brief  In 
the  trial  court  five  days  before  tbe  filing  of 
the  transcript  in  this  court,  and  In  not  giv- 
ing the  appellees  notice  of  such  filing.  It 
appears  that  the  brief  was  filed  in  the  trial 
court  February  12,  1903,  which  fact  was 
not  made  known  to  the  appellees  or  their 
attorneys  until  tbe  23d  day  of  February, 
1903. 

Under  the  law,  this  case  could  properly  lie 
submitted  30  days  from  the  time  that  the 
transcript  was  filed  In  this  court  There 
are  no  briefs  on  file  for  the  appellees.  Un- 
der the  law,  the  appellees  had  20  days  from 
the  time  that  the  briefs  were  filed  In  the 
trial  court,  or  from  the  time  that  notice  of 
that  filing  was  given,  In  which  to  prepare 
their  briefs  and  have  them  filed  to  the  Court 
of  Civil  Appeals.  The  briefs  of  the  ap- 
pellants being  filed  in  the  trial  court  only  13 
days  prior  to  the  time  that  this  case  was 
called  for  submission,  and  assuming  that 
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tbe  20  days  shonld  commence  to  nm  from 
tbe  time  that  the  briefs  were  filed  In  tbe 
court  below,  the  appellees,  by  reason  of  the 
failure  of  the  appellants  to  comply  with  the 
statute,  were  deprived  of  their  full  time 
given  them  by  law  in  wlilch  to  prepare  and 
file  their  briefs  In  this  court  It  has  been 
held  In  San  Antonio  ft  Aransas  Pass  Ky. 
CJo.  V.  Holden,  93  Tex.  212,  54  S.  W.  751, 
that  a  strict  compliance  with  the  statute 
requiring  the  briefs  to  be  filed  in  the  trial 
court  6  days  before  tbe  filing  of  the  tran- 
script in  the  Court  of  Civil  Appeals  will  not 
be  required  unless  It  appears  that  the  fail- 
ure to  do  this  would  result  in  depriving  the 
appellee  of  some  right  he  might  have  un- 
der the  statute  or  the  rules  in  preparing  and 
filing  his  briefs  in  the  Court  of  Civil  Ap- 
peals. This  case,  with  all  of  the  statutes  and 
rolee  of  the  Supreme  Court  bearing  upon  the 
sabject,  was  reviewed  and  set  out  in  the 
case  of  Hunt  v.  Glasscock  (Civ.  App.)  65 
S.  W.  209.  3  Tex.  Ct.  Rep.  407;  and  It  was 
tbere  held  that,  as  the  failure  of  the  appel- 
lant to  comply  with  the  law  concerning  the 
filing  of  a  copy  of  bis  brief  in  the  trial  court 
had  deprived  the  appellee  of  a  substantial 
right,  the  appeal  would  be  dismissed. 

There  can  be  no  question  in  this  case  but 
that  tbe  failure  of  tbe  appellants  to  observe 
tbe  requirements  of  the  statute  has  deprived 
tne  appellees  of  a  substantial  right,  and  as 
a  consequence  of  such  failure  their  appeal 
sbould  be  dismissed,  which  is  accordingly 
done.    Appeal  dismissed. 

On  Bebearlng. 

(April  16,  1908.) 

We  do  not  regard  tbe  statement  made  by 
the  appellants  In  their  motion  for  rehearing 
as  sufficient  to  controvert  the  facts  stated 
by  appellees  in  their  motion  to  dismiss.  The 
afiidavit  of  appellants  is  indefinite  and  uncer- 
tain as  to  Just  wliat  time  they  forwarded 
their  briefs  by  mail  to  the  district  clerk  of 
Concho  county.  It  says:  "It  was  forward- 
ed early  in  February,  several  days  before 
appellants  were  notified  that  tbe  case  would 
be  submitted."  Tbe  affidavit  contained  this 
statement:  "That  said  county  seat  [mean- 
ing tbe  connty  seat  of  Concho  county]  is 
about  twenty  miles  distant  from  the  nearest 
railroad  station  by  mail  road,  and  two  riv- 
ers intervene."  The  affidavit  does  not  state 
that  high  water  interfered  with  the  prompt 
delivery  of  the  mall  to  Paint  Rock,  tbe  coun- 
ty seat  of  Concho  county,  but,  to  some  ex- 
tent, indicates  ttiat  the  fact  that  two  rivers 
were  to  be  crossed  might  have  delayed  deliv- 
ering the  mail.  The  appellants  do  not  state 
that  tbere  were  bridges  across  each  of  tbe 
rivers,  and  this  court  is  reliably  Informed 
that  there  were  at  the  time  mentioned  by 
api>eUants,  and  long  before,  substantial 
bridges  across  each  of  the  rivers;  and  it  is 
a  fact  known  to  one  of  the  members  of  the 
court  tliat  there  are  substantial  bridges  over 


both  of  said  streams,  leading  from  the  town 
of  Ballinger  to  Paint  Bock,  the  mall  route 
betAveen  the  two  places.  It  does  not  allege 
any  promise  upon  the  part  of  appellees'  at- 
torney to  waive  the  filing  of  tbe  brief  in  the 
court  below.  We  must,  in  the  absence  of  a 
statement  to  the  contrary,  presume  that 
the  clerk  of  the  district  court  of  Concho 
connty  performed  his  duty  in  promptly  filing 
appellants'  brief  when  it  was  received;  and 
if  he  had  then  promptly  Issued  notices  of  the 
filing  of  tbe  brief,  and  the  same  bad  been 
promptly  served  upon  appellees  or  their 
counsel,  tbey  would  not  have  Iiad  20  days 
from  that  time  to  the  submission  of  the  case 
in  which  to  file  their  brief. 
Motion  overruled. 


POWERS  et  aL  V.  McKNIGHT.* 

(Coort  of  Civil  Appeals  of  Texas.     March  11, 
1903.) 

MORTOAOES— NOTES  —  PURCHASE  —  BVIDBMCT 

—ESTOPPEL— APPUOATION   OF  PAT- 

MBNT— PRESUMPTION. 

1.  Evidence  that  one  was  sitting  jast  outside 
the  door  of  a  house  while  one  within  the  bona* 
made  a  certain  statement  was  insufficient  to 
raise  an  estoppel  against  the  one  sitting  ont- 
side  the  door  because  of  his  failure  to  deny  ths 
statement  made. 

2.  Where  one  pays  or  advances  monev  to  pay 
a  mortgage  debt  with  the  nnderstandiug  that 
he  is  to  have  the  benefit  of  the  mortgage,  he 
becomes  the  holder  of  the  lien  by  subrogation. 

3.  Certain  notes  were  secured  by  mortgage 
on  a  woodyard.  The  owner  of  the  woodyard, 
who  had  assumed  the  notes,  was  given  a  check 
by  idaintiff,  payable  to  the  bank  which  held 
the  notes,  or  bearer— the  notes  being  in  the 
bank  tor  collection,  and  not  for  sale — and  the 
owner  of  the  yard  took  the  notes  from  the  bank 
and  delivered  them  to  plaintiff.  At  that  time 
plaintiff  was  working  for  the  owner  of  the 
yard,  who  lived  with  him,  and  they  were  inti- 
mate. Plaintiff  testified  postitively  that  he 
purchased  the  notes.  HeM  sufficient  to  show 
a  purchase,  and  not  a  payment. 

4.  The  fact  that  the  check  was  drawn  payable 
to  the  hank  "or  bearer"  did  not  raise  a  suspi- 
cion of  fraud,  or  show  that  the  check  was  giv- 
en other  than  for  the  purchase  of  the  notes. 

5.  Where  the  owner  of  mortgaged  property, 
who  has  assumed  payment  of  the  mortgage 
no.tes,  gives  the  holder  of  the  notes  certain  other 
notes  as  additional  security  for  the  mortgage 
notes,  and  also  as  security  for  another  debt, 
and  payments  are  made  by  the  owner  of  the 
mortgaged  property  to  the  holder  of  the  notes, 
which  payments  are  credited  on  the  notes  last 
given,  it  is  not  to  be  presumed  that  application 
to  the  mortgage  debt  was  directed. 

6.  Where  judgment  was  rendered  foreclosing 
a  mortgage  on  mules  which  were  never  in  the 
possession  of  defendant,  bat  no  personal  judg- 
ment was  rendered  against  him,  the  error  was 
harmless. 

Appeal  from  Bexar  County  Court;  B.  B. 
Oreen,  Judge. 

Action  by  J.  McKnight  against  W.  R.  Pow- 
ers and  others.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.  Reformed  and  af- 
firmed. 

•BdiMirliig  denied  April  IS,  IMt. 
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Robt  T.  Nelll,  Gns.  J.  Oeyer,  and  T.  J.  Mc- 
Mlnn,  for  appellants.  Bell  &  McAsklU,  for 
appellee. 

JAMES,  C.  J.  TMs  action  Is  by  McKnIght, 
upon  17  notes,  of  (20  each,  dated  September 
16,  1898,  and  to  foreclose  a  mortgage  on  a 
certain  woodyard  given  by  the  maker,  H.  Ia 
Thompson,  to  secure  bis  said  notes.  Tbe 
notes  were  given  by  J.  P.  McDevltt  to  plaln- 
tUT,  and  bear  Indorsements  as  follows:  That 
of  H.  Li.  Thompson,  the  erased  Indorsements 
of  C.  O.  Franks  and  of  Martin  Peterson  ft 
Co.,  and  the  indorsement  of  C.  L.  Lasslter. 
Tbe  defendants  sued  herein  are  McDevltt, 
Lasslter,  Wm.  Tullos,  and  W.  R.  Powers. 
The  two  last  named  were  alleged  to  be  In 
possession  of,  and  to  set  np  some  claim  to, 
the  mortgaged  property.  Plaintiff  alleged 
that  Thompson  Indorsed  tbe  notes  to  D.  Q. 
Franks;  that  Franks  deposited  them  with 
Martin  Peterson  &  Ck>.  as  collateral,  and  that 
on  March  16,  1900,  plaintiff  purchased  them. 
In  due  course  of  trade,  through  the  Locl^- 
wood  National  Bank,  for  $380,  and  that  he 
Is  the  owner  and  holder  of  same;  and  that 
C.  L.  Lasslter  Indorsed  them  and  assumed 
payment  of  same.  Defendants  McDevltt  and 
Lasslter  made  no  defense.  Tullos  answered 
that  be  purchased  the  yard  from  one  Dick- 
ens, who  bought  It  from  Lasslter,  and  admits 
that  tbe  notes  sued  on  would  warrant  judg- 
ment and  foreclosure  as  prayed,  except  for 
the  following  matters:  (1)  Said  notes  have 
been  paid,  and  a  fraudulent  conspiracy  ex- 
ists between  plaintiff  and  Lasslter  to  collect 
said  notes  and  enforce  said  Hen  for  their 
common  benefit  (2)  That  at  tbe  time  this 
defendant  purchased  the  yard  from  Dickens, 
on  March  27,  1901,  McKnlgtat  well  knew  this 
defendant's  intention  to  purchase  it,  and,  so 
knowing,  beard  defendant  Lasslter  assure 
him  tbat  the  yard  was  unincumbered,  and 
that  this  assurance  so  acquiesced  in  by  plain- 
tiff Induced  him  to  purchase  the  yard.  Pow- 
ers pleaded  that  the  notes  were  paid  off  and 
discharged  while  owned  by  Martin  Peterson 
&  Co.,  and  were  not  Indorsed  and  delivered 
to  plaintiff;  tbat  he  Is  In  possession  of  tbe 
property  mentioned  in  tbe  petition,  except 
four  mules  and  harness;  tbat  be  came  into 
possession  through  foreclosure  of  a  chattel 
mortgage  in  his  favor  given  by  his  codefend- 
ants  McDevltt,  Lasslter,  and  Tullos  for  wood 
furnished  the  yard;  tbat  the  notes  sued  on 
have  been  paid,  and  this  Is  a  conspiracy  be- 
tween plaintiff  and  Lasslter  to  fraudulently 
subject  defendant's  property  to  tbe  notes 
sued  on;  and  tbat  plaintiff  is  estopped  to 
set  up  the  notes  for  tbe  same  reason  that 
Is  alleged  by  Tnllos.  The  following  are  sub- 
stantially the  facts  shown  by  plaintiff.  Tbe 
notes  and  mortgages,  duly  registered,  were 
as  described  above.  Plaintiff  produced  them 
at  tbe  trial,  and  testified:  Tbat  Lasslter  had 
bought  tbe  woodyard  from  McDevltt,  and 
had  assumed  payment  of  these  McDevltt 
notes.    Tbat  plaintiff  told  Lasslter  be  would 


purchase  the  notes,  and  allow  blm  fnrtber 
time  on  them,  and  gave  him  a  check  on  Frost 
National  Bank  for  the  amount  The  check, 
which  was  duly  paid,,  was  produced,  which 
shows  It  was  drawn  to  tbe  order  of  the 
Lockwood  National  Bank,  where  tbe  notes 
were  at  the  time  Lasslter  took  the  check  to 
tbe  bank  and  brought  tbe  notes  to  plaintiff. 
He  told  plaintiff  that  tbe  machinery  in  tbe 
woodyard  was  good  for  the  notes.  Tbat 
some  time  after  this,  Lasslter  sold  tbe  yard 
to  one  Dickens,  and  Dickens  gave  Lasslter 
bis  notes  for  $650,  and  these  notes  Lasslter 
tiimed  over  to  plaintiff  as  security  for  other 
money  which  plaintiff  had  let  blm  have, 
with  which  to  buy  wood,  and  also  as  addi- 
tional security  for  tbe  notes  sued  on.  That 
Dickens  paid  $150  on  bia  debt  to  Lasslter, 
which  plaintiff  credited  on  what  tbe  latter 
owed  him  for  wood. 

There  'was  clearly  no  eyidence  to  support 
tbe  defense  of  estoppel.  Testimony  that 
when  Lasslter  stated  that  all  tbe  notes  save 
one  bad  been  paid  off,  plaintiff,  McKnlght 
was  sitting  just  outside  tbe  door,  was  not 
sufficient  to  show  that  plaintiff  beard  tbe 
statement 

The  main  and  real  question  is  ttils;  Were 
these  circumstances  in  evidence  snch  as 
would  have  warranted  tbe  jury  In  finding 
tbat  plaintiff  paid  off  tbe  notes.  Instead  of 
pnrcbaslng  them?  In  this  state  it  Is  held 
tbat  If  a  person  pays,  or  advances  tbe  money 
to  pay,  a  mortgage  debt  with  tbe  vndee- 
standing  with  the  debtor  that  be  is  to  bare 
the  benefit  of  the  mortgage,  be  becomes  the 
holder  of  the  lien  by  subrogation.  Kievel  ▼. 
Zuber,  67  Tex.  276,  8  8.  W.  2TS.  Lasslter 
bad  bought  tbe  property  and  assumed  tbe 
notes,  and  it  was  his  debt  at  the  time.  This 
was  undisputed.  It  is  also  oncontradicted 
by  the  testimony  of  any  one  tbat  plaintttTs 
money  paid  the  notes,  and  that  Lasslter  In- 
dorsed them  and  gave  them  to  plaintiff,  and 
told  plaintiff  tbat  tbe  property  was  good  for 
them. 

We  shall  now  notice  tbe  circumstances 
upon  which  appellants  base  their  contention 
that  It  appears  that  tbe  notes  were  paid  and 
discharged,  and  not  bought  up  by  plaintiff, 
notwithstanding  tbe  above  testimony:  Las- 
slter was  the  person  who  actually  paid  tbe 
money  at  tbe  bank  and  took  op  the  notes. 
Tbe  check  given  him  by  McKnlght  was  pay- 
able to  the  Lockwood  National  Bank  or  bear- 
er; it  being  Improbable  that  plaintiff  should 
have  bad  so  much  confidence  In  Lasslter  as 
to  have  drawn  the  check  to  bearer  If  he  In- 
tended to  buy  tbe  notes.  Tbe  notes  were  In 
the  bank  for  collection,  and  not  for  sale. 
Four  of  the  notes  were  overdue  when  plain- 
tiff claims  to  have  bought  them.  Plaintiff 
did  not  know  who  owned  tbe  notes.  Lasslter 
subsequently  sold  the  yard  to  Dickens,  and 
warranted  It  free  from  Incumbrances.  Plain- 
tiff was  working  for  Lasslter  at  the  yard, 
and  Lasslter  lived  with  him,  and  tbey  ap- 
pear to  have  been  intimate.    PlalntUT  did 
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not  ffle  suit  on  the  notes  nntll  February  25, 
1902,  baring  bought  them,  as  be  claimed, 
March  16,  190O,  and  In  the  meantime  the 
yard  had  twice  changed  hands.  There  was 
no  erldence  of  the  length  of  time  Laaslter 
had  the  notes  In  his  possession,  except  that 
of  plalntur,  which  was  that  he  took  tbe'check 
to  the  bank  and  brought  back  the  notes  to 
McKnlght;  and,  from  all  that  appears,  he 
indorsed  them  at  that  time.  It  would  have 
been  a  potent  circumstance,  had  he  retained 
them  In  his  possession,  but  this  does  not  ap- 
pear. Plaintiff  was  not  bound  In  any  way 
by  the  warranty  given  by  Lasslter  to  Dick- 
ens, and.  It  not  having  been  shown  that  he 
was  a  party  to  It,  It  was  not  a  circumstance 
against  him  on  any  Issue  in  the  case.  The 
fact  that  the  check  was  drawn  to  the  Ijock- 
wood  National  Bank  or  bearer  does  not  raise 
a  ausplclon  of  fraud,  nor  Is  It  a  circumstance 
going  to  show  that  the  check  was  Intended 
otherwise  than'  as  shown  by  the  positive 
testimony  of  plaintiff.  It  shows  that  he  had 
confidence  In  Lasslter,  and  all  the  testimony 
goes  to  show  this.  The  other  so-called  clr- 
cnmstances  are  not  Inconsistent  with  the  tes- 
timony upon  which  the  court  acted  In  direct- 
ing a  verdict,  and  hardly  create  suspicions. 
Joeke  ▼.  Irvine,  91  Tez.  575,  44  S.  W.  1069. 
No  one  of  the  circumstances  relied  on  was 
sufficient  in  itself,  and  they  would  not  be 
snffli^ent  taken  collectively,  either  to  prove 
tliat  plaintiff  did  not  purchase  the  notes  as 
be  testified,  or  to  prove  fraudulent  conspir- 
acy between  him  and  Lasslter  to  make  it 
appear  that  the  notes  were  purchased  In- 
stead of  paid. 

It  is  further  contended  that  there  was  tes- 
timony tending  to  show  that  plaintiff  accept- 
ed from  Lasslter  the  Dickens  notes  In  lien 
of  the  notes  sued  on.  The  circumstances 
cited  as  Indicating  this  are  of  no  probative 
force  to  that  effect 

Another  assignment  contends  that  there 
was  evidence  which  entitled  defendants  to 
have  the  Jury  pass  on  the  question  whether 
or  not  the  9150  paid  on  the  Dickens  notes, 
and  received  by  plaintiff,  sbould  be  credited 
on  the  notes  In  suit  Plaintiff  testified  that 
he  credited  this  payment  on  a  debt  Lasslter 
owed  blm  for  additional  money  he  let  blm 
have  to  bny  wood,  for  which  debt  the  Dickens 
ncrtes  had  been  assigned  to  him  as  security,  as 
wen  as  additional  security  for  the  notes  in 
question.  Plaintiff  bad  the  right  to  apply  the 
payment  to  either  debt,  as  it  does  not  appear 
tiiat  Lasslter  directed  how  It  should  be  ap- 
plied. The  drcnmstance  relied  on  here  is 
tiiat,  as  Lasslter  had  the  right  to  apply  It,  It 
was  probable  that  he  directed  its  application 
to  the  mortgage  debt.  We  see  no  force  what- 
ever in  this  contention. 

A  farther  contention  Is  that  the  uncontro- 
verted  evidence  shows  that  the  four  mules 
and  harness  mentioned  in  the  mortgage  nev- 
er came  into  the  possession  of  appellants, 
and  therefore  Judgment  should  not  have  been 
rendered  against  them  for  foreclosure  on  the 


mules  and  harness,  and  In  this  connection 
It  is  claimed  that  their  liability  for  said 
mules  and  harness  should  have  been  left  to 
the  jury.  No  personal  Judgment  was  ren- 
dered against  appellants,  but  only  a  decree 
foreclosing  on  the  property  as  against  any 
right  they  may  have  therein.  They  are  not 
Injured  by  this  as  to  property  that  they  nev- 
er had  In  their  possession.  But  to  avoid  any 
question  In  this  regard,  as  the  undisputed 
evidence  Is  that  they  (Wm.  Tullos  and  W. 
R.  Powers)  never  had  possession  of  the  fttur 
mules  and  harness  mentioned  In  the  decree, 
the  Judgment  will  be  reformed  so  as  to  ad- 
judicate that  fact,  and  In  all  other  respects 
the  judgment  will  be  afilrmed.  As  this  mod- 
ification wonld  doubtless  have  been  made  In 
the  trial  court  if  the  judge's  attention  had 
been  called  to  it,  costs  of  the  appeal  will  be 
adjudged  a^Inst  appellants. 
Reformed  and  affirmed. 


ELLIS  V.  LIGHT  et  at* 

(Court  of  Civil  Appeals  of  Texas.     March  4, 
1903.) 

HOMBSTBAD— EXCHANGB^-CONTRACT-CON. 

8TROCTION— RIGHTS   OP  CREDITORS 

— JODOMBNT— UBN. 

1.  A  contract  for  an  exchange  of  lands  be- 
tween L.  and  M.  provided  that  L.  sbould  give 
M.  a  good  title  to  his  land,  the  same  to  be  a 
deed  from  himself  in  his  own  right,  and  also  a 
deed  as  guardian  of  his  minor  son,  and  that 
M.  should  deed  his  land  to  L.  as  soon  as  L. 
should  execute  sach  deeds.  Held,  that  L.  was 
not  entitled  to  a  deed  from  M.  until  he  exe- 
cuted both  deeds. 

2.  On  October  15,  1897,  L.  agreed  to  ex- 
change his  homestead  for  other  land;  he  to 
execute  a  deed  of  his  own  interest  therein, 
and  also  a  deed  as  guardian  of  his  minor  son, 
and  thereupon  to  become  entitled  to  a  deed 
from  the  other  party.  He  executed  a  deed  in 
his  own  right  on  the  same  day,  and  on  April 
17,  1899,  executed  a  deed  as  guardian.  On  the 
last-mentioned  day  he  received  the  deed  from 
the  other  party,  and  immediately  deeded  the 
land  thus  acquired  to  his  codefendant.  A  judg- 
meut  creditor  of  L.  in  March,  1898,  had  had  an 
abstract  of  his  judgment  recorded  in  the  coun- 
ty where  the  land  received  by  L.  in  exchange 
for  his  own  land  was  situated.  Held,  that  the 
judgment  never  became  a  lien  on  such  land. 

Appeal  from  District  Court,  BeU  County; 
John  M.  Furman,  Judge. 

Action  by  P.  L.  Ellis  against  B.  H.  Light 
and  George  W.  Cole,  Jr.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Afilrmed. 

A.  J.  Harris,  for  appellant  G.  M.  Felti 
and  A.  M.  Monteith,  for  appellees. 

FISHER,  C.  J.  This  suit  was  brought  In 
Burleson  county  by  the  appellant  against  the 
appellees,  Light  and  Cole,  to  remove  cloud 
from  the  titie  to  126  acres  of  land  In  that 
county,  part  of  the  S.  C.  Robertson  league. 
No.  3,  alleging  that  appellant  had  purchased 
the  same  at  a  sale  made  by  the  sheriff  of 
Burleson  county  September  6, 1898,  under  ex- 
ecution Issued  upon  a  Judgment  rendered  In 
the  Justice's  court  of  precinct  No.  1,  Bell 

•Writ  of  error  denied  by  Supreme  Cou^OQIC 


5G2 


7S  SOUTHWBSTBjBN  rbpobtbb. 


(Tex. 


county,  In  tayor  of  appellant  against  defend- 
ant R.  H.  Light,  an  abstract  of  which  Judg- 
ment had  been  duly  recorded  In  Burleson 
county  on  May  3,  1898,  and  that  said  Light 
on  April  17,  1888,  had  deeded  said  land  to 
the  defendant  George  W.  Cole,  Jr.,  which 
operates  as  a  cloud  upon  his  title;  praying 
that  he  have  judgment  removing  the  cloud, 
but.  If  be  acquired  no  title  by  his  deed, 
then  praying  for  foreclosure  of  bis  Judgment 
lien.  The  defendants  in  their  answer  de- 
fended on  the  ground  that  the  125  acres  of 
land  was  exempt  to  Light  as  a  head  of  a 
family;  alleging  that  said  125  acres  was  part 
consideration  for  Light's  homestead  In  Bell 
county,  which  had  been  traded  to  W.  A. 
Messer,  and  that  Light  never  received  a  deed 
to  said  125  acres  of  land  until  the  17th  day 
of  April,  1889,  and  on  the  same  day,  and  as 
part  of  the  same  transaction,  he  conveyed 
said  126  acres  to  Cole,  and  with  the  proceeds 
of  the  sale  to  Cole  bought  other  lands,  which 
he  thereafter  made  his  homestead.  The 
plalntlfT  filed  a  supplemental  petition  denying 
the  allegations  in  defendants'  answer,  and 
alleging  that  W.  A.  Messer  swapped  said  125 
acres  of  land  In  Burleson  county  to  R.  H. 
Light  for  a  tract  of  land  In  Bell  county,  on 
which  there  was  an  incumbrance  of  $430— a 
debt  due  from  Light;  that  on  October  IB, 
1887,  Light  made  Messer  a  deed  to  said  Bell 
county  land,  and  Messer  assumed  the  pay- 
ment of  said  $430,  and  the  same  day  Messer 
made  Light  a  deed  to  said  125  acfes  of  land 
In  Burleson  county,  etc. 

The  venue  of  the  suit  was  changed  to  Bell 
county  by  agreement.  On  July  10,  1902,  the 
case  was  tried  before  the  court  without  a 
Jury,  and  Judgment  was  rendered  in  favor  of 
'  defendants,  and  plaintiff  appealed.  There  is 
no  statement  of  facts.  The  court  filed  bis 
findings  of  fact  and  conclusions  of  law, 
which  are  as  follows: 

"I  find:  That  plaintiff,  P.  L.  S^Us,  recov- 
ered a  valid  Judgment  against  the  defendant 
R.  H.  Light  in  the  justice  court,  precinct  No. 
I,  Bell  county,  Texas,  on  May  81,  1897,  for 
the  sum  of  $05.22,  with  interest  thereon  at 
the  rate  of  10%  per  annum,  and  $6.10  costs 
of  suit'  That  execution  was  duly  Issued  on 
said  Judgment  on  January  6,  1898,  and  placed 
in  the  hands  of  J.  B.  Furgeson,  constable  of 
said  precinct  who  returned  the  same  March 
1,  1898,  stating  In  his  return  that  no  prop- 
erty of  the  defendant  was  found  in  Bell  coun- 
ty subject  to  levy.  On  April  4,  1898,  an  alias 
execution  was  Issued  on  said  Judgment  and 
placed  In  the  hands  of  the  same  officer,  who 
levied  on  certain  real  estate  In  Bell  county 
as  the  property  of  B.  H.  Light,  and  sold  the 
same  under  said  execution  on  May  3,  1898, 
for  $50,  to  plaintiff,  Ellis,  out  of  which  sum 
all  costs  were  paid,  and  $39  paid  on  said 
Judgment 

'i  find  that  on  May  3,  1898,  an  abstract  of 
said  Judgment  was  made  and  certified  by 
W.  H.  Estill,  Justice  of  the  peace  of  said  pre- 
cinct No.  1,  according  to  law,  and  his  offi- 


cial character  was  duly  certified  by  the  coun- 
ty clerk  of  Bell  county,  and  the  said  abstract 
was  duly  filed,  recorded,  and  Indexed  in  the 
records  of  the  abstracts  of  Judgments  of 
Burleson  county,  Texas,  on  May  3,  1898. 
And  on  March  21,  1898,  said  abstract  was 
re-recorded  in  said  Burleson  county  in  the 
Judgment  records;  the  fact  that  the  same  was 
indexed  being  shown  by  certificate  of  clerk 
only  that  same  was  duly  filed,  recorded,  and 
Indexed. 

"I  find  that  a  pluries  execution  was  issued 
on  said  Judgment  by  W.  H.  Estill,  Justice  of 
the  peace  of  precinct  No.  1,  Bell  county,  Tex- 
as, on  July  26,  1898,  properly  directed  to 
Burleson  county,  Texas,  which  act  of  said 
Justice  of  the  peace  was  duly  authenticated 
by  the  certificate  of  the  county  dwk  of  Bell 
county,  and  said  execution  was  on  August 
8,  1868,  by  the  sheriff  of  Burleson  county, 
levied  on  certain  lands  in  tiie  S.  Q.  Robot- 
son  league.  No.  3,  situated  in  Burleson  coun- 
ty, as  the  property  of  R.  H.  Light  defend- 
ant in  said  execution,  which  land  so  levied 
upon  included  within  its  boundaries  the  125 
acres  of  land  in  controversy  in  this  suit. 

"I  find  that  said  land  was  duly  advertised 
and  sold  at  public  outcry  by  the  sheriff,  be- 
fore the  courthouse  door  of  Burleson  county, 
within  the  hours  prescribed  by  law,  on  the 
6th  day  of  (it  behig  the  first  Tuesday  in) 
September,  1898,  and  the  plahitiff,  P.  L.  ElUs, 
became  the  purchaser  thereof  at  the  price  of 
$20,  and  a  deed  was  duly  made  to  him  by 
said  sheriff,  conveying  said  land;  said  deed 
dated  September  28,  1888,  and  duly  recorded 
in  the  deed  records  of  Burleson  county  Sep- 
tember 30,  1888. 

"I  further  find  that  on  the  15th  day  of 
October,  1897,  R.  H.  Light  who  was  then  a 
widower,  resided  with  his  minor  son,  Mike 
Light  on  a  tract  of  about  258^  acres  of 
land,  about  65  acres  being  in  cultivation,  all 
of  which  lay  in  Bell  county,  Texas,  using 
and  occupying  the  same  as  his  homestead; 
the  said  land  being  the  community  property 
of  himself  and  his  deceased  wife,  H.  T. 
Light;  she  being  the  mother  of  the  said 
minor  son,  Mike  Light 

"I  further  find:  That  on  said  16th  day  of 
October,  1897,  said  tract  of  258^  acres  was 
incumbered  with  an  indebtedness  of  about 
$480  for  purchase  money  and  interest  due 
thereon;  said  indebtedness  being  held  by  the 
W.  a.  Belcher  Land  Mortgage  Company. 
That  at  said  date  said  Light  being  unable  to 
meet  said  Indebtedness,  and  the  said  land 
mortgage  company  Insisting  on  paymrat; 
said  Light  entered  into  negotiations  with  W. 
A.  Messer  looking  to  the  sale  or  exchange  of 
said  258%  acres  for  126  acres  of  unimpiayed 
land  in  Burleson  county,  Texas.  That  on 
said  day  a  contract  or  agreement  was  ot- 
tered into  between  said  Light  and  said  Mes- 
ser, by  the  terms  of  which  said  Light  agreed 
to  exchange  said  258%  acres  with  said  Mes- 
ser for  125  acres  In  Burleson  county  upon 
the  following  conditions:    Said  Messer  was 
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to  aasmne  the  said  Indebtedness  at  abont 
^480,  and  B.  H.  Light  was  to  give  said  Mes- 
ser  a  good  title  to  said  258^  acres;  the  same 
to  be  a  deed  from  bimBelf  in  his  own  right, 
and  also  a  deed  as  guardian  of  the  estate  of 
said  minor  son,  Mike  Light  It  was  also  a 
I>art  of  said  agreement  that  said  Light  should 
at  once  take  steps  to  procure  the  necessary 
authority  to  make  said  last-mentioned  deed. 
It  was  further  a  part  of  said  agreement  that 
said  Messer  should  execute  and  deliver  the 
deed  to  said  125  acres  as  soon  as  said  Light 
should  execute  and  deliver  the  above-men- 
tioned deeds.  I  find  that  in  pursuance  of 
said  agreement  said  Light  did  on  the  15th 
day  of  October,  1897,  execute  and  deliver  to 
said  Messer  his  general  warranty  deed  to  said 
258^  acres,  and  place  said  Messer  in  pos- 
session thereof,  and  that  said  Messer  has 
since  U'at  time  retained  possession  thereof 
snd  paid  all  taxes  due  thereon. 

"I  find:  That  in  said  deed  of  date  Octo- 
ber 15,  1887,  the  consideration  recited  there- 
in was  as  follows:  'For  and  in  considera- 
tion of  126  acres  of  land  this  day  deeded  to 
me  by  W.  A.  Messer  in  Burleson  county, 
Texas,  Talued  at  9750,  and  the  further  con- 
sideration that  the  said  W.  A.  Messer  pay 
off  and  satisfy  a  mortgage  of  $480  on  the 
land  herein  conveyed,  said  mortgage  was 
given  by  myself  and  my  deceased  wife  on 
the  8th  day  of  December,  1884,  and  recorded 
in  Book  63,  pages  661  and  665,  of  the  records 
of  deeds  of  Bell  county,  Texas,  and  said 
mortgage  being  a  community  debt  of  myself 
and  my  deceased  wife  H.  T.  Light  given  to 
the  W.  C.  Belcher  Land  Mortgage  Company 
of  Fort  Worth,  Texas,  and  this  conveyance 
Is  given  to  pay  off  and  satisfy  said  communi- 
ty debt'  Which  said  deed  was  duly  record- 
ed October  80,  1887.  That  after  executing 
and  dellveilng  said  deed  said  B.  H.  Light 
caused  proceedings  to  be  Instituted  In  the 
probate  court  of  Bell  county,  Texas,  to  have 
himself  appointed  guardian  of  the  estate  of 
said  minor  son,  and  to  authorize  him  to  ex- 
ecute a  deed  as  such  guardian,  conveying 
said  minor's  interest  in  said  land  to  W.  A. 
Messer.  I  find  that  upon  being  placed  in  pos- 
session of  said  258^  acres  of  land  said 
Messer  at  once,  with  the  consent  of  W.  G. 
Belcher  Land  Mortgage  Company,  assumed 
said  indebtedness  of  about  |480,  and  did 
tbereafterwards,  to  wit,  about  two  years 
after,  pay  off  same.  I  find  that  the  excess 
of  said  258^  acres  over  and  above  said 
Light's  homestead  was  of  the  value  of  $1 
per  acre,  or  about  |58.50;  said  excess  being 
tough,  uncultivated  timber  land. 

"I  further  find  that  at  the  time  Light  ex- 
ecuted and  delivered  his  deed  to  said  Messer, 
and  placed  Messer  in  possession  of  said  land, 
Messer  drew  up  a  deed  for  the  125  acres  of 
land.  It  being  the  same  in  controversy  in 
this  suit,  but  did  not  acknowledge  or  de- 
liver the  same,  and  refused  to  do  so,  until 
Light  perfected  the  title  to  the  258Vi  acres 
by  (inalifying  as  guardian  of  bis  minor  son, 


Mike  Light,  and  getting  an  order  of  court  to 
sell  his  interest  in  said  land,  and  making 
the  sale  and  deed  under  order  of  the  court. 

"I  further  find:  That  on  the  30th  day  of 
October,  1897,  said  Light  made  application 
for  letters  of  guardianship  on  the  estate  of 
said  minor,  and,  having  obtained  the  neces- 
sary authority  from  the  probate  court  did,  as 
such  guardian,  sell  to  W.  A.  Messer  said 
minor's  interest  in  said  258^  acres  of  land, 
which  sale  was  reported  to  said  court,  and 
was  confirmed  by  the  said  court  on  March 
25,  1899,  and  on  the  17th  day  of  April,  1898, 
said  Light,  as  such  guardian,  did  execute 
and  deliver  to  said  Messer  a  deed  conveying 
said  minor's  Interest  in  said  258^  acres,  and 
said  Messer  then  and  there  executed  and 
delivered  to  said  Light  a  deed  to  said  126 
acres  in  Burleson  county,  Texas;  said  last- 
mentioned  deed  being  dated  October  15,  1897, 
but  acknowledged  and  delivered  on  the  17fb 
day  of  April,  1899.  That  thereafterwards, 
on  said  17th  day  of  April,  1899,  for  a  recited 
consideration  of  $750,  said  R.  H.  Light  sold 
and  conveyed  said  125  acres  of  land  to  Geo. 
W.  Cole. 

"I  further  find  that  said  125  acres  of  land 
was  a  part  of  the  proceeds  of  the  sale  of 
said  Light's  homestead  tract  of  268%  acres, 
and  that  said  R.  H.  Light,  for  a  good  and 
valuable  consideration,  sold  and  conveyed 
the  same  within  six  months  after  obtaining 
title  and  possession  thereof  to  said  Cole. 

"I  further  find  that  when  said  Light  and 
Messer  were  arranging  the  trade  for  the  land, 
on  or  about  the  time  Messer  prepared  the 
deed,  which  was  not  then  delivered,  said 
Messer  drew  a  diagram  showing  the  shape 
of  the  631  acres  in  Burleson  county  out  of 
S.  G.  Robertson  league.  No.  3,  and  showed 
on  the  diagram  or  plat  the  position  of  the 
125  acres  herein  sued  for,  and  told  Light 
that  said  125  acres  was  adjoining  land  he 
(Messer)  had  sold  to  Lynch,  and  was  off  of 
the  west  half  of  said  631-acre  tract,  but  no 
field  notes  or  other  description  was  given; 
that  when  Messer  executed  and  delivered 
the  deed  to  said  125  acres  the  same  was  de- 
scribed in  said  deed  as  being  located  Just 
as  Messer  had  verbally  described  the  same 
on  said  diagram  or  plat. 

"I  conclude,  as  a  matter  of  law,  that  under 
the  terms  of  the  contract  between  R.  H. 
Light  and  W.  A  Messer  said  R.  H.  Light 
was  not  entitled  to  the  deed  to  said  125 
acres  from  Messer  until  he  had  executed 
and  delivered  to  Messer  the  deed  of  his  own 
interest  in  said  258%  acres,  and  also  the 
deed  as  guardian  of  his  minor  son,  Mike 
Light,  to  said  Mike  Light's  Interest  in  said 
tract  I  conclude  that  said  guardian's  deed 
having  been  executed  and  delivered  on  the 
17th  day  of  April,  1899,  and  the  deed  from 
Messer  to  Light  to  the  125  acres  having  also 
been  executed  and  delivered  on'  the  17th 
day  of  AprH,  1S99,  and  the  deed  from  R.  H. 
Light  to  Geo.  W.  Cole  having  been  executed 
and  delivered  on  the  same  day,  and  said  125 
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acrea  being  a  part  of  the  proceeds  of  the  sale 
of  Light* 8  homestead,  and  said  Light  having 
disposed  of  the  same  within  six  months  from 
the  date  of  his  acquiring  title  and  possession, 
the  record  of  the  abstract  of  Judgment  in 
Burleson  county  did  not  fix  any  Hen  on  said 
125  acres,  and  the  plaintiff  acquired  no  title 
by  his  purchase  of  same  at  the  sherifTs  sale. 
Hence  I  conclude  that  the  defendant  ought 
to  recover,  and  it  is  so  adjudged." 

We  agree  with  the  court  in  its  legal  con- 
doslona.    Judgment  la  affirmed.    Affirmed. 

On  Rehearing. 
(April  16,  1803.) 

Appellees'  motion  contains  thla-  statement: 
"This  court  erred  in  stating  in  the  opinion 
that  appellant  in  his  petition  alleged  that 
Light  on  AprU  17,  1898,  had  deeded  the  land 
In  controversy  to  the  defendant  Oeo.  W.  Cole, 
Jr.  The  court  probably  copied  this  state- 
ment from  appellant's  brief,  but  the  date  of 
Bald  sale  to  Cole,  as  therein  stated,  is  a 
clerical  error,  and  should  be  April  17,  1899." 
The  appellant  asks  this  court  to  correct  said 
error  in  its  opinion.  In  compliance  with  the 
request,  the  error  is  corrected. 

Motion  oTerruled. 


SECURITY,  TRUST  &  LIPB  INS.  CO.  r. 

HALLUM.* 

(Court  «f  Civil  Appeals  of  Texas.    March  14, 

1903.) 

INSimANCB-PREMinMS  — MATURITY  —  NOTICB 

— SDFMCIKNCY— FORFKITURB  FOR 

NONFATMHNT. 

1.  Under  a  New  Tork  statute  prohibiting  a 
life  insurance  company  from  declaring  a  for- 
feiture of  a  policy  for  nonpayment  of  the  pre- 
mium when  due,  unless  a  uotice  has  been 
mailed  to  the  insured,  stating,  among  other 
things,  that  if  the  premium  is  not  paid  at  ma- 
turity "the  policy  and  all  payments  thereon 
will  become  forfeited  and  void,  except  as  to  the 
right  to  the  surrender  value  or  paid-up  policy," 
as  provided  in  the  statute,  a  notice  merely  de- 
claring that  if  the  premium  is  not  paid  at  ma- 
turity "the  policy  lapses,"  without  referring  to 
insured's  right  to  the  surrender  value  or  paid- 
up  policy,  was  insufflcieut  to  authorize  a  for- 
feiture. 

Appeal  from  District  Cioort,  Henderson 
County;   John  Young  Gooch,  Judge. 

Action  by  John  M.  Hallum  against  the 
Security,  Trust  &  Life  Insurance  Company. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

C.  A.  Rasbury,  for  appellant  Richardson 
&  Watklns  and  John  S.  Prince,  for  appellee. 

TBMPLBTON,  J.  John  M.  Hallnm,  guard- 
ian of  the  minor  children  of  David  W.  Milling, 
deceased,  brought  this  suit  against  the  Securi- 
ty Trust  &  Life  Insurance  Company  on  a  pol- 
icy of  Insurance  in  the  sum  of  |1,000  on  the 
life  of  said  Milling,  Issued  by  the  American 
Union  Life  Insurance  Ompany,  and  reissued 

'Rehearing  denied  April  11,  IMS,  and  writ  of  error 
denied  by  Supreme  Court. 


by  the  defendant  company.  Milling  died  on 
January  28,  1902,  without  havlug  paid  the 
sixth  annual  premium,  which  matured  on 
December  15,  1901.  A  check  for  the  said 
premium  was  mailed  by  him  to  the  original 
Insurer  on  January  8,  1902,  and  was  received 
by  the  defendant  company  on  February  8, 
1902.  The  last-named  company  immediately 
wrote  Milling  that  his  policy  bad  lapsed,  and 
demanded  that  he  be  re-examined,  as  a  pre- 
requisite to  a  reinstatement  of  the  Insurance. 
After  it  learned  of  Milling's  death,  the  com- 
pany denied  liability,  and  tills  suit  was  ac- 
cordingly instituted.  A  nonjury  trial  result- 
ed in  a  Judgment  in  favor  of  the  plaintiff. 
The  policy  provided  that  a  failure  to  pay 
the  premiums  as  the  same  matured  should 
operate  as  a  forfeiture.  It  further  provided 
that  the  contract  should  be  governed  by  the 
laws  of  the  state  of  New  Tork.  The  statutes 
of  said  state  contain  an  article  (Heydecker's 
Oen.  Laws,  p.  3146,  c.  88,  {  92)  which  reads 
thus:  "No  life  insurance  company  doing 
business  in  this  state  shall,  within  one  year 
after  default  in  the  payment  of.  any  premi- 
um, •  •  •  declare  forfeited  or  lapsed 
any  iiolicy  hereafter  issued  •  •  ♦  by 
reason  of  the  non-payment,  when  due,  of  any 
premium,  •  •  •  or  any  portion  thereof 
required  by  the  terms  of  the  policy  to  be 
paid,  within  one  year  from  the  fallnre  to 
pay  such  premium,  *  •  •  unless  a  writ- 
ten or  printed  notice  stating  the  amonnt  of 
such  premium  •  •  •  or  portion  thereof, 
due  on  such  poIl<7,  the  place  where  it  should 
be  paid  and  the  person  to  whom  the  same  is 
payable,  shall  have  been  duly  addressed  and 
mailed  to  the  person  whose  life  Is  Insured  or 
the  assignee  of  the  policy,  •  •  •  at  least 
fifteen  and  not  more  than  forty-flve  days 
prior  to  the  day  when  the  same  Is  payable. 
The  notice  shall  also  state  that  unless  such 
premium,  •  •  •  or  portion  thereof  then 
due  shall  be  paid  to  the  corporation,  or  to  the 
duly  appointed  agent  or  person  anthorized 
to  collect  such  premium  by  or  before  the  day 
it  falls  due,  the  policy  and  all  payments 
thereon  will  become  forfeited  and  void,  ex- 
cept as  to  the  right  to  a  surrender  valne 
or  paid  up  policy  as  in  this  chapter  provid- 
ed." The  defendant  company  mailed  to  Mill- 
ing, within  the  time  prescribed  by  the  said 
statute,  a  notice  which  reads  thus:  "Notice 
of  premium  on  policy  Issued  by  the  Ameri- 
can Union  Life  Insurance  Company  of  New 
York:  The  Security  Trust  and  Life  Insur- 
ance Company,  St.  James  Building,  New 
York.  The  annual  premium  of  116.81  will, 
if  all  previous  premiums  have  been  paid,  be- 
come due  at  the  Company's  office,  St  James 
Building,  New  York,  on  your  policy  No. 
4,798,  on  December  15,  1901,  and  If  not  paid 
on  or  before  said  date  the  policy  lapses. 
Payments  are  required  to  be  made  direct  to 
this  office,  and  should  be  made  by  bank  draft, 
express  or  post  office  money  order,  payable 
to  the  Security  Trust  and  Life  Insurance 
Company.    No  payment  to  an  agent  to  be 
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recognized.  Robert  E.  Pattlson,  President" 
The  controlling  question  In  the  case  Is  wheth- 
er the  notice  was  In  compliance  with  the 
proYlslons  of  the  statute.  The  courts  of  New 
York  have  held  that  the  notice  need  not  fol- 
low, literally,  the  language  of  the  statute. 
The  notice  la  stifBclent  if  every  essential  fact 
required  to  he  known  la  Intelligibly  stated. 
HcDougall  T.  Society,  135  N.  T.  551,  82 
N.  E.  251.  The  facts  which  are  required  by 
the  statute  to  be  stated  in  the  notice  are  (1) 
the  amount  of  the  premium;  (2)  the  place 
where  It  should  be  paid;  (3)  the  person  to 
whom  the  same  Is  payable;  and  (4)  that,  un- 
less the  same  Is  paid  on  or  before  the  date 
when  It  falls  due,  the  policy  and  all  pay- 
ments thereon  will  become  forfeited  and  void, 
except  as  to  the  right  to  a  surrender  value  or 
paid-up  policy.  All  of  these  requirements, 
except  the  last,  are  sufficiently  stated  in  the 
notice  before  us.  In  stating  the  effect  of  a 
failure  to  pay  the  premium,  the  notice  uses 
the  words  "the  policy  lapses"  in  lieu  of  the 
statutory  language,  "the  policy  and  all  pay- 
ments thereon  shall  become  forfeited  and 
Told.  except  as  to  the  right  to  a  surrender 
ralne  or  paid  np  policy."  It  may  be  doubted 
whether  one  not  versed  In  Insurance  par^ 
lance  would  understand  that  when  a  policy 
lapses  It  becomes  forfeited  and  void,  but, 
for  the  purposes  of  this  case,  we  will  assume 
that  the  terms  are  equivalent  The  notice, 
then,  Informed  the  assured  that.  If  he  failed 
to  pay  the  premium  on  or  before  the  date 
specified,  his  policy  would  become  forfeited 
and  void.  This  is  not  a  correct  statement  of 
the  result  of  a  failure  to  pay  the  premium. 
Snch  failure  would  not  operate  as  a  forfei- 
ture of  all  the  rights  of  the  assured  under 
the  policy.  According  to  the  provisions  of 
the  policy,  a  failure  to  pay  the  premium 
would  not  forfeit  the  right  of  the  assured  to 
a  surrender  value  or  to  a  paid-up  policy. 
The  notice  Ignored  this  right  of  the  assured, 
and  Informed  him,  In  effect,  that  if  he  did 
not  pay  the  premium  promptly  all  his  rights 
under  the  policy  would  become  forfeited. 
The  existence  of  snch  right  was  an  essential 
fact  which  the  assured  was  entitled  to  know, 
and  which  the  statute  declares  shall  be  Incor- 
porated Into  the  notice.  There  Is  no  pre- 
tense that  the  notice  Is  in  literal  compliance 
with  the  statute,  and  we  find  that  It  was  not 
snbstantlally  so.  We  hold,  therefore,  with 
the  trial  court,  that  the  notice  was  insufil- 
dent  and  that  appellant  cannot  Insist  upon 
a  forfeiture.  Phelan  v.  Insurance  Company, 
lis  N.  T.  147,  aO  N.  B.  827.  10  Am.  St  Rep. 
441. 

Appellee,  In  his  amended  petition,  alleged 
that  he  had  made  demand  on  appellant  for 
the  payment  of  the  policy,  and  that  payment 
had  been  refused.  He  claimed  and  was  al- 
lowed the  Btatntoiy  damages  and  a  reasona- 
ble attorney's  fee.  Appellant  contends  that 
be  was  not  entitled  thereto,  because  It  ap- 
peared that  sncb  demand  was  made  after 
tbia  suit  was  begun.    The  statute  does  not 


require  the  demand  to  be  made  before  the 
suit  is  brought,  and  we  think  the  demand 
may  be  made  after,  and  the  claim  for  the 
statutory  penalties  set  up  In  an  amended 
petition.  Rev.  St  1895,.  art  8071;  Assurance 
Co.  V.  Stuirdevant  (Tex.  Olv.  App.)  59  S.  W. 
61. 
The  judgment  is  affirmed. 


REA  V.  ST.  LOUIS  SOUTHWESTERN  RT. 
CO.  OP  TEXAS.' 

(Court  of  Civil  Appeals  of  Texas.    March  4, 
1903.) 

BBRVANT  —  INJimiBS  —  BVIDHINCB— INSTRUO-  ' 

TIONS— DAMAOBS— INCRBASBD  LIA- 

BIUTY   TO  DISEASB. 

L  Whether  or  not  a  servant  Injured  while 
inspecting  a  train  knew  that  the  brake  shoes 
were  not  set,  held,  under  the  evidence,  to  be  a 
question  for  the  jury. 

2.  In  an  action  against  a  railway  company  for 
injuries  to  a  servant  caused  while  inspectinea 
train,  a  requested  charge  predicating  plaintiff's 
recovery  on  defendant's  want  of  ordinary  care, 
if  it  was  such,  in  failing  to  set  the  brake  shoes, 
if  they  were  not  set  did  not  ignore  the  issue  as 
to  whether  a  faUnre  to  set  the  brakes  was  negli- 
gence. 

8.  The  charge,  if  erroneous,  was  sufflctent  t» 
call  for  a  proper  charge  submitting  the  issue. 

4.  A  party  cannot  complain  of  a  charge  sub- 
mitting the  issue  as  made  in  his  pleading,  and  a 
refusal  to  snbmit  it  otherwise. 

5.  In  an  action  against  a  railway  company  for 
injuries  to  a  servant  caused  while  inspecting  a 
train,  a  charge  that  plaintiff  could  not  recover 
if  he  was  Injured  by  being  caught  between  the 
tender  and  car  next  thereto,  and  was  guilty  of 
negligence,  as  previonsly  explained,  in  going  be- 
tween the  cars  at  the  time  and  under  the  cir- 
cumstances, sufficiently  presented  the  issue  as 
to  whether  plaintiff's  negligence,  if  it  was  such, 
was  the  proxiniate  cause  of  his  injuiy. 

6.  In  an  action  against  a  railway  compai^  tor 
Injuries  to  a  servant,  caused  while  inspecting  a 
train,  where  there  was  evidence  that  the  train 
was  being  made  up  in  the  ordinary  manner,  and 
that  plaintiff  was  familiar  with  the  work  and 
the  dangers  attending  it  it  was  not  error  to  sub- 
mit the  issue  of  assumption  of  risk  to  the  jury. 

7.  Where  injuries  are  the  result  of  an  acci- 
dent, there  being  no  negligence  on  the  part  of 
plaintiff  or  defendant  there  can  be  no  recovery. 

8.  In  a  personal  injnry  action,  where  plain- 
tiff alleged  injnry  to  h&  lungs,  evidence  that 
he  was  more  susceptible  to  lung  disease  since 
his  injury  than  before  should  nave  I>een  ad- 
mitted. 

Appeal  from  District  Court,  Grayson  Coun- 
ty; Rice  Maxey,  Judge. 

Action  by  J.  W.  Rea  against  the  St  Lonls 
Southwestern  Railway  Company  of  Texas. 
From  a  judgment  for  defendant  plaintiff  ap- 
peals.   Reversed. 

Randell,  Word  ft  Hassell,  for  appellant 
B.  B.  Perkins  and  Head  &  DUlard,  for  ap- 
pellee. 

JAMES,  a  J.  Plaintiff,  Rea,  was  Injured 
while  between  the  engine  and  the  car  next  to 
it  chaining  the  couplings.  The  occasion  of 
his  injury  was  the  backing  Into  the  rear  end 
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of  the  train  by  engine  and  cars  doing  switch- 
work,  which  forced  the  cars  he  was  between 
to  come  together.  In  his  petition,  plaintiff 
alleges  negligence:  "(1)  In  the  fact  that  said 
locomotive  and  cars  struclc  the  rear  end  of 
the  train  upon  whicti  he  was  working  with 
great  force  and  violence,  being  propelled  with 
great  and  unusual  speed  against  the  rear  end 
of  the  train  upon  which  be  was  working. 
(2)  In  the  negligence  of  his  foreman  in  not 
keeping  a  proper  lookout  for  plaintiff's  safe- 
ty while  so  engaged  between  the  cars;  in 
the  negligence  of  defendant  In  not  having  tbe 
brakes  set  on  the  cars  composing  said  train, 
and  In  not  having  the  can  provided  with 
buffers  and  cliaflng  irons." 

The  court  submitted  the  case  on  the  first  of 
the  above-named  issues,  only,  and  refused  the 
charge  which  is  copied  below:  "If  you  be- 
lieve from  the  evidence  that  the  plaintiff, 
while  in  the  employment  of  the  defendant. 
In  the  exercise  of  his  duties  under  such  em- 
ployment, was  engaged  in  inspecting  a  train 
of  defendant  at  Texarkana,  Texas,  at  the 
time  alleged  in  his  petition,  and  securing  and 
adjusting  the  couplings  and  coupling  attach- 
ments thereof;  and  if  you  believe  that  the 
defendant,  in  the  exercise  of  ordinary  care 
for  the  safety  of  plaintiff  and  its  other  em- 
ployes engaged  in  work  of  the  same  nature, 
should  have,  in  making  up  said  train,  set  or 
caused  to  be  set  the  brakes  on  each  car  there- 
of before  attaching  any  other  car  thereto, 
and  that  defendant  failed  to  set  said  brakes 
or  have  the  same  set  in  this  manner,  and  by 
reason  of  such  failure  plaintiff  was  Injured 
as  alleged  in  his  petition;  and  if  you. fur- 
ther believe  that  the  plaintiff  was  exercising 
such  care  for  his  own  safety  as  a  man  of 
ordinary  prudence  would  have  exercised  un- 
der the  same  or  similar  circumstances— then 
you  will  find  for  the  plaintiff,  and  assess  his 
damages  as  directed  in  the  main  charge." 
The  only  Justification  that  we  can  conceive 
for  not  giving  such  charge,  or  one  submitting 
the  case  on  the  theory  indicated  thereby,  is 
that  the  testimony  did  not  warrant  It. 

It  appears  that  the  train  thus  being  made 
up  was  a  north-bound  train.  In  such  a  case, 
when  the  train  arrived  from  tbe  south,  the 
engine  was  taken  off,  and  some  of  the  cars 
laid  out.  A  north-end  engine  was  attached 
to  such  of  the  cars  of  the  original  train  as 
were  to  go  on.  Plaintiff's  duties  and  rela- 
tions as  to  such  train  were  described  by  him 
substantially  as  follows:  "As  the  train  comes 
into  the  station,  I  generally  take  the  numbers 
of  the  cars.  After  I  take  tbe  numbers,  I 
start  at  the  rea.r  end  and  inspect  the  cars 
that  go  through,  and  when  I  get  as  far  as 
the  engine  (the  engine  that  brought  in  the 
cars  is  gone)  I  couple  the  engine  (that  Is, 
to  take  the  train  out,  so  they  can  use  the 
air),  and  then  I  go  back  and  do  the  repair- 
ing. When  I  was  hurt  the  air  was  not  set 
on  the  cars.  If  the  air  had  been  set  on  tbe 
cars  when  the  engine  came  against  them, 
they  would  not  have  moved  hardly  at  aU.    It 


would  have  taken  a  very  heavy  force  to 
move  them  at  all.  The  switchmen  are  sup- 
posed to  set  the  air  every  time  they  couple 
a  car  while  we  are  at  work.  I  thought  tbe 
air  was  set  on  that  day  when  I  went  in  be- 
tween tbe  cars.  I  had  nothing  to  do  witb 
setting  the  air.  When  I  went  in  between 
the  engine  and  car  I  supposed  the  switching 
was  over  with." 

It  was  an  established  fact  that  the  air  waa 
not  set  and  the  brakes  were  not  against  the 
wheels  of  the  cars;  and,  in  our  opinion,  the 
question  of  whether  or  not  the  issue  sbould 
have  been  submitted  Is  reduced  to,  and  de- 
pends on,  the  fact  whether  or  not  plaindfl, 
when  he  went  into  the  place  where  be  re- 
ceived his  injury,  knew  the  brakes  had  not 
been  set  If  he  knew  this  fact,  or  neces- 
sarily must  have  known  it  In  the  prosecution 
of  his  work,  then  he  assumed  the  risk  of 
the  danger  attending  the  failure  to  set  them, 
and  in  that  case  it  would  not  be  necessary 
to  submit  tbe  Issue.  The  evidence  tends  very 
strongly  to  show  tbat  be  knew  the  fact.  He 
testified  that  be  did  not  know  it,  and  thought 
the  brakes  had  been  set  He, .  however,  in 
the  course  of  his  evidence,  said:  "In  In- 
specting I  examined  the  running  gear  of  the 
cars— the  drawheads  and  wheels  and  all  on- 
deipart  of  the  car.  I  looked  at  the  wheels, 
the  Journal  boxes,  and  the  brake  shoes.  I 
looked  to  see  whether  the  brake  shoes  were 
working  close  and  faat,  or  not,  and  to  see 
if  they  were  worn  out.  I  looked  at  the  brake 
shoes  on  this  occasion.  The  brake  sboe  is  a 
curved  piece  of  iron  which  fits  up  against  tbe 
wheel  to  prevent  it  from  turning.  I  made 
an  inspection  such  as  I  have  indicated  of 
the  brake  shoes  on  this  occasion.  I  do  not 
remember  whether  they  were  against  the 
wheels  or  not  There  la  no  occasion  for 
them  to  be  against  the  wheels  while  the  cars 
are  standing.  There  was  no  occasion  for 
them  to  be  there  unless  they  were  going  to 
make  a  coupling.  I  went  on  inspecting,  and 
noticed  tliat  the  brake  shoes  were  not  set 
when  they  were  fixing  the  train.  I  Inspected 
first  one  side  of  the  train,  beginning  at  the 
rear,  and  then  coupled  the  air  up,  including 
the  air  betweui  the  engine  and  mail  car.  I 
then  inspected  down  the  other  side  to  tbe 
rear,  and  looked  to  see  how  many  chains 
were  needed,  and  returned  with  the  chain  to 
fasten  the  coupling  together.  Do  not  remem- 
ber whether  the  brake  shoes  were  set  or  not. 
I  could  have  told  whether  they  were  set  or. 
not  by  looking.  I  paid  very  little  attention 
to  whether  they  were  set  or  not  I  was  look- 
ing to  see  if  they  were  worn  out  It  was 
open  to  my  observation  whether  they  were 
set  or  not  I  could  have  seen  whether  they 
were  set  or  not  If  I  had  paid  attention,  but  I 
was  not  under  the  cars.  The  switchmen  are 
supposed  to  set  the  air  when  the  train  is  l>e- 
ing  made  up.  They  are  supposed  to  set  it 
every  time  they  couple  a  car  while  we  are 
in  there  at  work.  It  was  customary  to  set 
the  brake  shoes.    I  had  nothing  to  do  with 
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■ettlog  the  air.  I  thought  the  air  was  set  on 
this  day  when  I  went  In  between  the  cars. 
The  air  on  the  brakes  Is  generally  set  by  the 
switch  foreman."  The  most  that  we  can  say 
from  the  testimony  Is  that  the  probability  la 
great  that  be  knew  or  must  have  known 
that  the  brakes  were  not  set  Still,  upon 
plaintiff's  entire  testimony,  this  was  not  ad- 
mitted nor  absolutely  certain,  and  therefore 
it  was  a  qnestlon  for  the  Jury. 

The  answer  of  appellee's  brief  to  the  as- 
signment is:  (1)  That  the  assignment  itself 
is  not  a  proposition  in  Itself,  as  It  is  submit- 
ted by  appellant  We  think  It  is  a  proposi- 
tion, within  the  rules.  (2)  That  the  issue 
asked  to  be  submitted  by  the  charge  bad  no 
support  in  the  evidence.  And  this  we  have 
determined  is  not  the  case.  (3)  The  request- 
ed charge  ignored  the  issue  as  to  whether  or 
not  the  setting  of  the  brakes  in  the  manner 
indicated  was  usual  and  customary  In  doing 
the  work.  The  charge  was  conditioned  on 
Its  baring  been  negligence  of  defendant  in 
falling  to  hare  the  brakes  set  Even  if  said 
charge  were  erroneous,  it  was  sufficient  to 
call  for  a  proper  charge  submitting  that  Is- 
sne. 

The  error  in  not  submitting  the  case  with 
reference  to  said  form  of  negligence  pleaded 
and  relied  <m  requires  the  Judgment  to  be 
rerersed. 

The  ninth  and  tentn  assignments  are  not 
well  taken.  The  alleged  negligence  of  de- 
fendant's serrants  in  bumping  against  the 
rear  end  of  the  train  on  which  plaintiS  was 
at  work  was  in  striking  it  with  great  and  un- 
usual force.  Plaintiff  cannot  complain  of  the 
court  submitting  the  issue  as  he  made  It  in 
his  pleading,  and  hi  refusing  to  submit  it  in 
any  other  manner. 

The  eleventh  assignment  complains  of  the 
following  clause  of  the  charge:  "If  yon  be- 
lieve from  the  evidence  that  plaintiff  was 
canght  between  the  tender  of  the  engine  and 
the  car  next  thereto  and  Injured  and  if  you 
further  believe  that  he  was  guilty  of  negli- 
gence, as  negligence  is  hereinbefore  explain- 
ed. In  going  between  said  cars  and  engine  to 
fix  the  couplings  at  the  time  and  under  the 
circumstances  he  was  there,  then  you  will 
return  a  verdict  for  the  defendant,  no  mat- 
ter whether  you  find  the  employes  who  were 
operating  said  switch  engine  were  guilty  of 
negligence  contributing  to  cause  such  inju- 
ries or  not"  The  objections  stated  are  (1> 
that  It  precluded  plaintiff  from  recovering  if 
be  was  negligent  in  going  between  the  ckrs, 
regardless  of  whether  or  not  his  injuries 
were  caused  thereby,  or  by  the  negligent 
Jamming  of  the  cars  after  plaintiff  had  gone 
In  between  same;  (2)  It  was  upon  the  weight 
of  evidence.  In  making  plaintiff  guilty  of  con- 
tribatory  negligence,  as  a  matter  of  law.  If 


he  went  In  between  the  cars,  regardless  of 
whether  or  not  said  negligence  was  the  prox- 
imate cause  of  his  injuries;  and  (3)  it  was 
error  to  charge  on  contributory  negligence  at 
all,  as  there  was  no  evidence  to  support 
same.  There  was  evidence  to  support  the  is- 
sue. While  it  might  have  rendered  the 
charge  less  liable  to  criticism  to  have,  in 
terms,  required  the  finding  that  the  negli- 
gence contributed  to  plaintiff's  injury,  yet 
that  is  the  sense  of  the  charge  as  we  under- 
stand It  It  states,  if  the  act  of  going  in  be- 
tween the  cars  was  negligence  at  the  time 
and  under  the  circumstances  he  was  there, 
to  find  for  defendant  If  the  act  was  neg- 
ligent "at  tne  time  and  under  the  drcum- 
Btances"  existing  when  he  was  hurt,  such  neg- 
ligence must  have  proximately  contributed  to 
his  Injury. 

There  was  no  Issue  made  as  to  discovered 
negligence. 

The  twelfth  assignment  complains  of  the 
charge  on  assumed  risk.  The  objection  that 
there  was  no  evidence  warranting  the  sul>- 
mlsalon  of  this  Issue  Is  clearly  not  well  tak- 
en. There  was  testimony  that  what  was 
done  on  the  occasion  was  done  in  the  usual 
and  customary  manner  of  switching  and  mak- 
ing up  the  train.  The  dangers  attending  the 
prosecution  of  such  work  done  In  the  usual 
and  customary  manner  (the  evidence  being 
that  plaintiff  was  familiar  with  this  work) 
were  risks  assumed  by  him.  In  the  latter 
part  of  the  charge  in  question  the  court  used 
this  language:  "Or  if  you  believe  from  the 
evidence  that  plaintiff's  injuries  were  the 
result  of  an  accident  (that  Is,  that  neither  the 
defendant,  Its  employes,  nor  the  plaintiff 
were  gullly  of  negligence),  then,  In  either  of 
these  events,  you  will  find  for  defendant." 
No  error  can  well  be  seen  In  this  instruction. 
In  order  for  the  Jury  to  find  a  verdict  under 
It,  they  must  have  found  that  defendant  was 
not  guilty  of  negligence,  and  If  this  was  the 
case  it  was  certainly  not  liable. 

In  refwence  to  another  trial,  we  should 
make  some  reference  to  the  assignments  of 
error  which  deal  with  matters  of  evidence. 
The  first  assignment  seems  not  well  taken. 
The  rejected  testimony  does  not  appear  to  us 
to  have  been  of  any  importance.  The  testi- 
mony involved  In  the  second,  third,  and 
fourth  assignments,  we  think,  was  admissi- 
ble under  the  pleadings.  Plaintiff  alleged  in- 
Jury  to  his  lungs,  and  he  ought  to  be  allowed 
to  show,  in  respect  to  his  condition  resulting 
from  his  injury,  that  he  is  more  susceptible 
to  lung  disease  now  than  before.  Campbell 
V.  Cook,  86  Tex.  630,  26  a  W.  486.  40  Am. 
St.  Rep.  878.  We  regard  the  testimony  re- 
ferred to  In  the  sixth,  seventh,  and  eighth 
assignments  as  properly  admitted. 

Reversed  and  remanded. 
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OONNHCnCUT  FIBB  INS.  00.  t.  HII#- 
BRANT.* 

(Oourt  of  CiTU  Appeals  of  Texas.    March  18, 
1903.) 

IN8URAN0B  POLICY  —  AMBIGUOUS  DBSCRIP- 
TION— PAROL  KVIDENCE— SALE  OP  PROP- 
BRTT— TRANSFER  OP  POLICY— PROOF  OF 
LOSS— TIME  OF  PAYMENT— DENIAL  OF  LIA- 
BILITY—WAIVHR— INSTRUCTIONS. 

1.  Plaintiff  owned  a  brick  saloon,  to  which 
was  attached  an  adjoining  frame  and  brick 
structure  which  opened  into  the  saloon,  and 
which,  when  a  policy  thereon  was  issued,  was 
used  as  a  restaurant.  The  ^licy  described 
the  property  as  the  one-story  brick  building  and 
attached  additions  occupied  as  a  saloon,  known 
as  No.  129V^,  in  ti.  street.  The  brick  building 
was  nnmbered  129^,  and  the  frame  part  num- 
bered 131.  Held,  that  the  description  in  the 
policy  was  ambiguous,  and  parol  evidence  was 
admissible  to  show  whether  the  i)olicy  was  in- 
tended to  coTer  the  saloon,  only,  or  included 
the  adjoining  structure. 

2.  Where,  on  a  sale  of  real  estate,  the  render 
assigned  an  insurance  policy  to  the  purchaser, 
with  the  consent  of  the  insurance  company, 
evidence  of  the  previous  understanding  and 
agreement  and  course  of  dealing  between  the 
insurance  company  and  the  vendor  was  inad- 
missible, in  a  subsequent  action  by  the  par- 
chaser  on  the  policy,  to  show  what  property 
was  intended  to  be  covered  thereby,  unless  the 
vendee  knew  of  the  same  when  he  took  the 
transfer. 

3.  In  an  action  on  a  policy,  a  requested  in- 
struction defining  the  term  "attached  addi- 
tions," used  in  describing  the  property,  was 
properly  refused,  as  not  Involving  a  question 
of  law. 

4.  Where,  prior  to  the  bringing  of  an  action 
on  a  policy,  defendant  denied  its  liability  in 
toto,  it  thereby  waived  a  provision  requiring 
proofs  of  loss,  adjustment,  etc.,  and  entitling 
defendant  to  60  days  after  notice  and  proofs  of 
loss  within  which  to  pay  the  same. 

Appeal  from  Dallas  County  Court;  Ed. 
S.  Liauderdale,  Judge. 

Action  by  W.  W.  Hilbrant  against  the  Con- 
necticut Fire  Insurance  Company.  From  a 
Judgment  in  favor  of  plalutlCT,  defendant  ap- 
peals.   A£Brmed. 

Alexander  &  Thompson  an&  S.  3.  Hogsett, 
for  appellant  Hilbrant  &  Scott  for  appel- 
lee. 


JAMES,  O.  J.  The  policy  on  which  Judg- 
ment was  recovered  insured  as  follows: 
"$800.00  on  the  one-story  brick  building  and 
attached  additions,  with  composition  roof, 
including  foundation,  gas  and  water  fixtures, 
closets,  plate-glass  doors,  windows  and  awn- 
ings, occupied  as  a  saloon,  situated  and 
known  as  129^  North  Lamar  street  Dallas, 
Texas."  The  court  charged  the  Jury  to 
find  for  plaintiff  if  they  found  from  the  evi- 
dence that  the  policy  was  Intended  to  cover 
the  prop«^  as  alleged  and  claimed  by  plain- 
tiff (that  is,  the  rooms  occupied  as  a  saloon, 
and  also  the  shoemaker's  room  and  the  at- 
tached addition),  and  if  they  believed  that 
at  the  time  of  filing  this  suit,  defendant  had 
refused  absolutely   and   unconditionally   to 

*Rebearlog  denied  April  15,  1903. 
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pay  the  loss,  and  If  they  further  believed 
that  said  property  bad  been  damaged  by  fire 
while  the  policy  was  in  force. 

It  is  claimed  by  appellant  under  the  first 
second,  and  third  assignments,  that  the  pol- 
icy is  ambiguous  as  to  the  property,  and  it 
pleaded  "that  it  was  not  Intended  to  cover 
any  wooden  bulldtng;  that  it  was  only  in- 
tended to  cover  the  brick  portion;  that  if 
plaintiff  sustained  any  loss,  it  was  on  the 
frame  building.  No.  131,  and  not  on  the 
brick.  No.  129^,  described  in  the  policy; 
that  the  frame  house  was  occupied  as  a 
chophouse  or  restaurant  and  not  as  a  sa- 
loon." The  trial  court  seems  to  have  taken 
the  view  which  we  think  was  correct— that 
the  contract  was  ambiguous— and  allowed 
evidence  to  show  the  surrounding  conditions 
and  the  situation  of  the  property,  as  to  one 
being  an  attachment  of  the  other;  and  we 
may  say  the  court  is  not  shown  to  have  ex- 
cluded any  legitimate  testimony  offered 
which  bore  on  what  property  was  intended 
to  be  covered  by  the  policy;  that  la,  whether 
it  covered  only  the  part  used  as  a  saloon,  or 
whether  it  included,  also,  the  adjoining 
frame  and  brick  structure,  which  opened  in- 
to the  saloon  building  by  doors,  and  which 
appears  to  have  been  used  as  a  restaurant 
when  the  policy  was  originally  issued  to 
W.  J.  &  T.  J.  Staten,  and  as  a  shoemaker's 
shop  when  the  property  was  sold  to  Hil- 
brant and  the  policy  transferred  to  him 
with  consent  of  appellant  The  charge  sub- 
mitted the  issue,  and  the  verdict  was  for 
plaintiff. 

The  assignments  of  error  from  1  to  6,  inclu- 
sive, complain  of  the  refusal  to  admit  proof 
of  the  agreement  and  tmderstanding  and 
course  of  dealing  between  Staten  and  the 
company  at  and  before  the  time  the  policy 
was  issued,  to  show  what  it  embraced. 
These  assignments  are  not  well  taken,  be- 
cause It  was  shown  by  the  undisputed  tes- 
timony that  afterwards  Staten  sold  the  prop- 
erty to  Hilbrant  and  assigned  the  policy  to 
the  latter  with  the  consent  of  appellant 
This  created  a  new  and  independent  con- 
tract of  insurance  with  Hilbrant  and  the 
testimony  offered  could  not  affect  him  un- 
less he  knew  of  such  facts  when  be  took 
the  transfer.  2  Beach,  Ins.  i  1128.  The  tes- 
timony does  not  show  he  had  such  knowl- 
edge. 

Defendant  asked  a  charge  defining  the 
term  "attached  additions,"  which  was  prop- 
erly refused  because  not  a  question  of  law. 
It  Also  asked  a  peremptory  instruction  in  its 
favor,  and  insists  that  it  should  have  been 
given,  because  (11  the  evidence  disclosed  that 
at  the  time  of  the  institution  of  the  suit 
and  at  the  date  of  trial  the  right  to  sue  on 
the  policy  had  not  accrued;  and  (2)  the 
property  destroyed  was  not  described  in  or 
Insured  by  the  policy  sued  on.  The  latter  ef 
these  matters,  as  already  stated,  was  a  ques- 
tion of  fact  as  the  language  of  the  policy  tn 
this  regard  is  not  altogether  certain  In  Rs 
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terms,  and  extrinsic  evidence,  such  as  was 
admitted,  was  correctly  resorted  to  to  give 
It  proper  application.  The  former  of  the 
grounds  Is  not  good  because  there  was  evi- 
dence that,  prior  to  the  flllng  of  this  action, 
defendant  denied  Its  liability,  which  was,  in 
effect,  a  waiver  of  the  provision  of  proofs  of 
loss,  adjustment,  etc.,  and  likewise  a  waiver 
of  the  provision  In  the  policy  "that  the 
amount  of  the  loss  or  damage  having  been 
thus  determined  [by  appraisers]  the  sum  for 
which  the  company  shall  be  liable  pursuant 
to  this  policy,  shall  be  payable  sixty  days 
after  due  notice,  ascertainment  and  estimate 
and  satisfactory  proof  of  the  loss  have  been 
received  by  this  company  at  its  office  in 
Hartford,  Conn."  Ins.  Co.  v.  Josey,  6  Tex. 
Civ.  App.  293,  26  S.  W.  685. 

The  proposition  advanced  under  the  elev- 
enth assignment  is  that  the  charge  assumed 
the  existence  of  power  or  authority  on  the 
part  of  defendant's  agent  to  make  the  denial 
of  liability.  Independently  of  the  question 
of  authority  of  the  agent  or  the  adjuster  to 
make  denial  of  liability  for  the  company, 
It  was  tesdfled  to  by  Hilbrant  that  after 
the  fire  the  agent  came  to  him  and  said,  "  'I 
suppose,  from  the  condition  this  matter  is  in 
at  this  time,  yon  don't  want  to  insure  again 
in  the  company.'  I  said,  'I  don't  know  the 
reason  I  would  not  want  to  Insure  in  your 
company  as  well  as  any  other.'  He  said, 
'Well,  ttie  company  has  taken  the  position 
that  they  do  not  want  to  pay  the  policy.' 
He  told  me  that  they  had  refused  to  pay  It." 
This  was  evidence  of  a  refusal  by  the  com- 
pany Itself,  and  no  exception  was  taken  to 
the  character  of  such  evidence. 

The  language  used  by  counsel  in  argument 
was  not  such  as  requires  a  reversaL 

Affirmed. 

On  Motion  for  Hehearing. 

(April  15,  1903.) 

The  testimony  offered  concerning  the  re- 
latlona  and  understandings  of  Staten  and  ap- 
pellant was,  without  doubt,  properly  exclud- 
ed upon  the  ground  expressed  In  the  bills  of 
exception— that  such  testimony  was  inad- 
missible without  proof  that  Hilbrant  knew 
of  same.  His  contract  was  a  new  one,  and 
based  on  sufficient  consideration.  Ellis  v. 
Ins.  Co.  (0.  C.)  32  Fed.  650.  No  such  proof 
was  offered  at  the  time  In  connection  with 
the  testimony.  If  we  are  to  be  governed  by 
the  bills  of  exception;  hence  these  assign- 
ments which  are  based  solely  upon  these 
bills  are  not  well  taken.  It  would  not  help 
these  assignments  any  if  proof  was  after- 
wards offered  of  such  knowledge.  It  does 
not  appear  that  the  excluded  testimony  was 
ever  offered  in  connection  with  evidence  of 
such  knowledge.  Bnt  we  adhere  to  our 
statement  in  the  main  opinion  that  the  evi- 
dence failed  to  show  knowledge.  In  the  ab-, 
sence  of  knowledge,  the  real  Issue  was 
whetber  w  not  the  description  In  the  policy 


embraced  the  property  In  question,  in  view 
of  all  the  testimony.  The  court  submitted 
the  issue  thus:  Whether  or  not  the  policy 
was  Intended  to  cover  the  pn^erty  in  ques- 
tion. It  is  hard  to  detect  any  substantial 
difference.  If  there  be  any  difference,  the 
charge  given  was,  in  our  opinion,  the  more 
favorable  to  appellant  The  other  grounds 
of  the  motion  have  been  sufficiently  dis- 
cussed. 
Overruled. 


SMITH  V.  BUNCH  et  >L« 

(Court  of  Civil  Appeals  of  Texas.     March  5, 

1003.) 

APPEAL  —  8STBRANCB  —  POSTPONBHBNT  OF 
TRIAL-PLAT  AS  BVIDBNCIB— ADMISSION  OF 
BVIDBNOE  —  ASSIGNMENT  OF  BRROR  —  AD- 
VERSE POSSESSION  —  ESTOPPEL  —  CROSB-AS- 
SIONMBNTS— BRROB  IN  TRAN80RIPT— COR- 
RECTION. 

1.  Refusal  to  a  defendant  of  a  severance  in 
the  trial  is  not  reviewable;  it  not  appearing 
that  a  severance  was  necessary  to  a  proper 
presentation  of  his  defense,  or  that  he  was  in- 
jured by  the  refusal. 

2.  A  defendant  may  not  complain  of  a  post- 
ponement of  the  trial,  not  showmg  that  he  was 
mjnred  by  it. 

3.  A  plat  of  land  is  not  admissible  as  inde- 
pendent evidence,  on  the  mere  testimony  of  a 
witness  that  he  was  familiar  with  the  location 
of  the  land,  and  that  he  was  with  the  surveyor 
who  made  the  survey  and  plat,  and  knew  the 
plat  was  correct. 

4.  Improper  admission  of  evidence  is  not 
ground  for  reversal  where  the  trial  Is  by  the 
conrt. 

5.  An  assignment  does  not  point  out  error; 
the  bill  of  exceptions  referred  to  not  showing 
the  nature  of  the  opinion  admitted  in  evideuce, 
or  that  its  admission  could  have  been  prejudi- 
cial. 

6.  One  cannot  claim  under  limitation  of  8  or 
5  years,  but  only  of  10  years,  though  be  bad  a 
deed,  where  before  he  went  into  possession  an- 
other's possession  had  ripened  into  title  by 
10  yesss*  limitation,  and  devested  out  of  him 
whatevw  title  he  had  by  his  deed. 

7.  Where  the  land  conveyed  is  clearly  de- 
fined, the  deed  does  not  pass,  by  estoppel,  land 
without  its  description,  whictt  the  grantor  mis- 
takenly thoaght  he  had  conveyed  to  others  by  a 
former  deed. 

8.  Where  the  appeal  is  by  one  only  of  the 
defendants,  the  court  has  no  jurisdiction  to  con- 
sider a  cross-assignment  by  another  defendant 
as  to  plaintiff's  judgment  against  him. 

0.  A  probable  clerical  error  in  the  transcript 
cannot  be  corrected  by  the  appellate  court.  Re- 
sort must  be  had  to  certiorari. 

Appeal  from  District  Court,  Galveston 
County;  Wm.  H.  Stewart  Judge. 

Action  by  Ellsha  Bunch  against  Ceorge  B. 
Smith  and  others.  Judgment  for  plaintiff. 
Defendant  Smith  appeals.    Modified. 

John  B.  lilnn,  for  appellant  Wm.  T.  Aus- 
tin, for  appellees. 

OARRBTT,  C.  J.  This  action  was  brought 
in  the  district  court  of  the  Tenth  Judicial 
District  by  the  appellee,  Blisha  Bunch, 
against  Oeo.  B.  Smith,  the  appellant,  and 
C.  T.  Cade  and  the  Texas  Star  Oil  &  Land 

*Rebearlng  denied,  and  writ  ot  error  denied  br  Su- 
preme Court 
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Company,  for  the  recovery  of  five  parcels  of 
land,  parts  of  tne  Martin  Dunman  surrey, 
sltnatcd  at  Higb  Island,  on  Bolivar  Penin- 
sula, In  Galveston  county.  The  Martin  Dun- 
man  survey  contains  16%  labors.  In  18M  It 
wafl  partitioned  In  the  district  court  of  Gal- 
veston county  between  his  widow,  Elizabeth, 
and  their  eight  children,  and  the  western 
half  of  the  survey  was  set  apart  to  the 
widow.  The  eastern  half  was  divided  Into 
eight  tracts  by  cutting  it  half  in  two  by  a 
line  running  in  an  easterly  and  westerly  di- 
rection, parallel  with  the  north  and  south 
lines  of  the  survey,  and  cutting  these  two 
into  four  equal  tracts  each  by  lines  running 
north  and  south,  parallel  with  the  east  and 
west  lines.  The  four  tracts  north  of  the  first 
dividing  line  were  numbered,  commencing  on 
the  west,  5,  6,  7,  and  8,  consecutively;  the 
west  line  of  No.  5  being  the  east  line  of  the 
half  set  apart  to  the  widow,  Elizabeth  Dun- 
man,  and  the  east  line  of  No.  8  being  the 
east  line  of  the  survey.  Two  of  the  parcels 
sued  for  lie  In  No.  6,  and  three  of  them  lie 
in  lot  No.  7,  and  all  of  them  lie  In  an  In- 
closure  of  land  made  by  the  appellee  Bunch, 
extending  east  and  west  across  lots  6  and 
7.  Parcel  1  contains  4.213  acres,  and  parcel 
2  contains  1.578  acres.  These  two  are  In 
No.  6.  Parcel  3  contains  .27  of  an  acre,  par- 
cel 4  contains  2.846  acres,  and  parcel  5  con- 
tains .918  of  an  acre.  The  last  three  lie 
in  No.  7.  The  appellant  pleaded  "Not 
guilty,"  and  the  statutes  of  8,  5,  and  10  years' 
limltatlou;  also  estoppel.  The  cause  was 
dismissed  as  to  Cade,  and  the  Texas  Star 
Oil  &  Land  Company  pleaded  "Not  guilty." 
Trial  was  had  to  the  court  without  a  jury, 
and  resulted  in  a  Judgment  in  favor  of  the 
appellee  for  four  of  the  parcels  sued  for,  and 
in  favor  of  the  appellant  for  parcel  2. 

The  appellant  had  a  perfect  chaln^of  title 
from  Amanda  Dunman,  to  whom  lot  No.  6 
had  been  set  apart  for  that  tract,  and  from 
Martha  Dunman  for  lot  No.  8,  which  had 
been  set  apart  to  her.  Lot  No.  7  was  set 
apart  to  Elizabeth  Dunman,  who  first  mar- 
ried one  Turley,  and  after  his  death  married 
James  Cronea.  Elizabeth  Hampshire,  widow 
Of  Dunman,  married  again,  and,  widow  a 
second  time,  without  any  evidence  of  title 
in  her  thereto,  executed  a  deed  to  Ellsha 
Bunch,  the  appellee,  on  March  1,  1880,  by 
which  she  undertook  to  convey  to  him 
"twenty-five  acres  to  be  taken  off  the  north 
end  of  lot  No.  8  of  the  partition  being  the 
part  allotted  to  Martha  Dunman,  one  of  the 
heirs  of  said  Martin  Dunman,  and  Includes 
the  high  land  only  and  Improvements  made 
by  the  said  Ellsha  Bunch."  It  was  shown 
by  the  evidence  that  Bunch  had  settled  the 
place  where  his  improvements  were  in  1878 
or  1879,  and  that  his  bouse  was  actually  on 
lot  No.  6.  Claiming  under  the  deed  from 
Elizabeth  Hampshire,  he  took  possession  of 
land  situated  In  lots  Nos.  6' and  7.  He  had 
no  Inclosure  or  Improvements  on  lot  No.  8. 
On  March  27,  1882,  Bunch  executed  a  deed 


to  Elizabeth  Cronea,  the  field  notes  of  which 
are  as  follows:  "Beginning  at  a  stake  on 
N.  B.  comer  of  E.  L.  Cicero's  survey  and 
the  S.  E.  comer  of  this  survey;  thence  north, 
23  west,  635  feet  to  a  stake;  thence  soath. 
67  west,  885.6  feet  to  a  stake;  thence  N., 
23  W.,  181  feet  to  a,  stake;  thence  S.,  67  W., 
886.5  feet  to  a  stake,  the  N.  W.  comer  of 
this  survey  and  the  S.  W.  comer  of  EUsha 
Bunch's  survey;  thence  S.,  23  B.,  1,062  feet 
to  a  stake,  the  N.  W.  comer  of  Crossman 
t%  Simpson's  survey  and  the  S.  W.  comer  of 
this  survey;  thence  N.,  67  B.,  885.5  feet  to  a 
stake  and  the  N.  Ei.  corner  of  Crossman  & 
Simpson's  survey;  thence  N.,  23  W.,  246  feet 
to  a  stake  and  the  N.  W.  comer  of  E.  L. 
Cicero's  survey;  thence  N.  67  E.,  885.5  feet 
to  the  place  of  beginning."  And  on  the  same 
day  Elizabeth  Cronea,  Joined  by  her  bus- 
band,  executed  a  deed  to  Ellsha  Bunch  for 
the  following  described  land:  "Beginning  at 
a  stake  on  the  N.  E.  comer  of  the  Elizabeth 
Turley  survey  and  the  S.  B.  comer  of  this 
survey;  thence  N.  23  S.  595  feet  to  a  stake; 
thence  S.,  67  W.,  8S5.5  feet  to  a  stake;  thence 
S.,  23  W.,  221  feet  to  a  stake;  thence  to  the 
S.  E.  comer  of  EUlsha  Bunch  15  acre;  thence 
a,  67  W.,  885.6  feet  to  a  Btake,  the  N.  W. 
comer  of  this  survey  and  S.  W.  comer  of 
the  EUsha  Bunch  survey;  thence  S.,  23  E.. 
635  feet  to  a  stake,  the  N.  W.  comer  of 
Elizabeth  Turley  survey  and  S.  W.  corner 
of  this  survey;  thence  N.,  67  B.,  885.5  feet 
to  a  stake;  thence  S.,  23  E.,  181  feet  to  a 
stake;  thence  N.,  67  B.,  885.5  feet  to  the 
place  of  beginning,  and  containing  12%  acres, 
together  with  all  and  singular  rights,  mem- 
bers," etc  The  deed  from  Elizabeth  Cronea 
to  HUlsha  Bunch  calls  for  12%  acres,  bat  the 
amount  actually  Included  within  the  bounds 
Is  about  22%  acres.  The  description  extends 
the  land  conveyed  across  two  of  the  lots, 
and,  if  these  lots  are  8  and  7,  thai  the  part 
of  lot  7  conveyed  is  about  12%  acres;  but 
if  the  field  notes  are  applied  to  lota  7  and  6, 
only  9.8  acres  of  lot  7  would  be  conveyed. 
The  location  of  these  surveys  depends  upon 
where  the  B.  L.  Olcero  tract  lies —  whether 
on  lot  7  or  lot  8.  No  title  is  shown  In 
Elizabeth  Cronea  to  any  land  except  lot  7, 
and  the  deeds  between  her  and  appellee  were 
probably  In  settlement  of  appellee's  claim  to 
her  land,  caused  by  the  deed  of  Elixal>eth 
Hampshire  to  him  for  a  part  thereof.  The 
evidence  shows  that  the  E.  Li  Cicero  tract 
lies  in  lot  No.  8,  and  that  Ite  northeast  cor- 
ner is  a  well-established  comer  in  the  east 
line  of  that  lot;  and  the  deed  must  be  con- 
stmed  as  applying  to  land  in  lota  7  and  8, 
although  there  is  evidence  tending  to  show 
that  the  Cicero  tract  was  in  tact  situated  in 
lot  No.  7. 

The  plaintiff.  Joined  by  his  wife,  executed 
the  following  deeds  to  the  defendant  George 
B.  Smith:  <1)  General  warranty  deed  dated 
September  8,  1893,  recorded  October  7,  1898. 
in  which  he  conveyed  to  Smith  "all  that  cer- 
tain tract  or  parcel  of  land  situated  In  the 
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county  of  Galveston,  state  of  Texas,  being 
a  part  of  the  Martin  Dunman  1S%  labors 
surrey,  being  25  acres  off  the  nortb  end  of 
lot  or  tract  No.  8  of  the  partition  of  said  sur- 
vey among  the  belrs  of  Martin  Dunman; 
said  tract  or  lot  being  the  part  allotted  to 
Martha  Dunman,  one  of  the  heirs  of  said 
Martin  Dunman,  said  25  acres  including  high 
land  only,  and  not  including  the  marsh  land 
at  the  extreme  north  end  of  lot  No.  8;  said 
tract  of  land  is  the  same  tract  that  was  con- 
veyed to  Ellsba  Bunch  by  Blizabetb  Hamp- 
Ihlre^  by  deed  dated  March  1,  1880,  recorded 
in  Book  32,  page  490,  of  the  Deed  Records 
of  Galveston  county,  Texas,  and  is  the  same 
25  acres  that  was  surveyed  and  appropriated 
by  Ellsha  Bunch  under  and  by  virtue  of  said 
last-mentioned  deed,  to  which  reference  is 
made  for  a  more  particular  description.  We 
hereby  reserve  and  except  from  this  convey- 
ance, however,  12%  acres  out  of  the  above- 
described  tract  of  land  conveyed  by  ua  to 
Mrs.  Elizabeth  Cronea  by  deed  dated  March 
27,  1882,  recorded  in  Book  42,  on  page  845, 
of  the  Deed  Records  of  Galveston  Oounty, 
Texas,  to  which  deed  reference  is  made  for 
a  more  particular  description  of  the  12% 
acre  tract,  so  excepted,  the  quantity  of  land 
hereby  conveyed  being  twdve  and  one- 
fourth  acres,  and  being  all  of  the  aforesaid 
twenty-flve  (25)  acre  tract  except  the  12% 
acres  so  conveyed  to  Mrs.  Elizabeth  Cronea, 
to  have  and  to  hold,"  etc.  (2)  General  war- 
ranty deed  dated  August  14,  1895,  convey- 
ing "all  that  certain  tract  or  parcel  of  land 
situated  in  the  county  of  Galveston,  being 
a  part  of  the  Martin  Dunman  15H  labor 
■nrvey,  behig  two  and  three-quarters  (2%) 
acres  off  the  west  side  of  a  tract  of  land 
In  lot  or  tract  8  of  the  partition  of  said  sur- 
rey among  the  heirs  of  Martin  Dunman,  of 
which  said  lot  8,  being  the  part  allotted  to 
Martha  Dunman,  one  of  the  heirs  of  said 
Martin  Dunman,  and  the  2%  acres  hereby 
conveyed  lies  on  the  west  side  and  Joins  the 
VPA  acres  conveyed  by  us  to  George  B.  Smith 
by  deed  dated  September  8,  1893."  (3)  Gen- 
eral warranty  deed  dated  December  18,  1896, 
conveying  "all  that  certain  tract  or  parcel 
of  land  situated  in  Lbe  county  of  (^alveston, 
being  a  p&A  of  the  15%  labor  survey,  and 
being  the  east  half  of  a  ten-acre  tract  owned 
by  na  in  lot  No.  seven  (7)  of  said  Dunman 
survey,  excepting  all  Improvements  now 
thereon  located;  said  tract  contains  Ave  (5) 
acres  of  land." 

The  two  last  conveyances  appear  to  be 
wltblD  the  boundaries  of  the  first  convey- 
ance. There  is  no  evidence  to  show  what 
land  waa  taken  possession  of  by  Bunch  and 
surveyed  under  the  deed  of  Ellizabeth  Hamp- 
sUre  to  him,  except  that  the  deed  describee 
tbe  land  as  including  high  land  only  and  the 
Improvements  made  by  Bunch,  who  also  tes- 
tified that  be  held  under  the  deed  from  Eliza- 
beth BamfMbire,  But  the  exchange  of  deeds 
between  EUzabeth  Cronea  and  Ellsha  Bunch 
la  evidently  of  land  surv^ed  for  Bunch  on- 
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der  his  Elizabeth  Hampshire  claim.  It  does 
not  appear  that  he  had  any  other  claim  there, 
and  the  deed  from  Elizabeth  Cronea  and  hus- 
band to  him  calls  to  begin  on  the  comer  of 
the  tract  conveyed  to  her  by  Bunch,  and  In 
his  first  deed  to  Smith  the  land  which  is  con- 
veyed is  all  of  the  Elizabeth  Hampshire 
tract,  except  that  which  bad  been  conveyed 
to  Elizabeth  Cronea.  But  if  this  convey- 
ance should  be  confined  to  lot  8,  it  would 
not  have  its  full  acreage,  but  would  cover 
that  part  of  lot  8  included  in  the  deed  of 
Elizabeth  Cronea  to  Bunch;  and  if  the  sec- 
ond conveyance,  of  2%  acres,  should  be  con- 
fined to  lot  8,  it  would  cover  that  much  land 
Of  the  first  conveyance  instead  of  adjoining  it 
on  the  west,  as  the  call  is.  As  has  been 
shown,  applying  tbe  field  notes  of  the  deed 
from  EUzabeth  Cornea  to  Bunch  to  lots  7 
and  8,  the  tract  in  No.  7  would  be  about  12% 
acres.  So  the  third  conveyance  would  not 
embrace  half  of  that  tract,  but  would  extend 
into  Bunch's  inclosure,  leaving  Bunch  7% 
acres  of  his  13%  acres  in  lot  No.  7. 

On  March  4,  1899,  the  plalntiflT,  Bunch,  con. 
veyed  to  Edward  McCarty  and  David  Fahey 
6  acres  off  the  west  end  of  the  tract  in  lot 
No.  7,  as  follows:  "All  that  certain  tract  or 
parcel  of  land  lying  in  Galveston  county, 
Texas,  out  of  subdivision  No.  7,  in  the  Mar- 
tin Dunman  survey,  described  by  metes  and 
bounds  as  follows:  Beginning  at  the  N.  W. 
comer  of  a  tract  of  land  conveyed  to  Ellsha 
Bunch  by  James  and  Elizabeth  Cronea,  March 
27,  1882,  by  deed  recorded  in  the  office  of  the 
county  clerk  of  Galveston  county,  Texas,  in 
Book  42,  page  346;  thence  N.,  67  K.,  along 
the  north  line  of  said  tract  conveyed  to  Ellsha 
Bunch  by  Cronea,  347»»/ioo  feet  to  a  point 
for  comer,  being  the  N.  W.  comer  of  a  five- 
acre  tract  heretofore  conveyed  to  George  EL 
Smith;  thence  S.,  23  E.,  636  feet  along  tbe 
west  line  of  said  five-acre  tract  to  a  point  for 
comer  in  south  line  of  said  tract  conveyed  to 
Ellsha  Bunch  by  James  and  Elizabeth  Cro- 
nea; fhence  S.,  67  W.,  847>b/ij,  feet  to  S. 
W.  comer  of  said  tract  conveyed  to  Ellsha 
Bunch  by  Oronea;  thence  N.,  23  W.,  636  feet 
to  the  place  of  beginning,  contabiing  five  (5) 
acres  of  land,  more  or  less,  together  with  all 
the  Improvements  situated  thereon."  Thus  It 
will  be  seen  that,  if  tbe  2%  acres  of  the  sec- 
ond conveyance  to  Smith  should  be  confined 
to  lot  8,  there  would  be  left  an  excess  of 
acreage  to  that  amount  in  the  tract  tai  lot  7. 

It  was  shown  by  the  evidence  that  the 
dwelling  house  of  Bunch  was  situated  on  lot 
No.  6,  and  that  his  inclosure  extended  to 
within  108  feet  of  the  west  line  of  that  lot; 
that  he  had  inclosed  about  25  acres  of  land, 
extending  from  near  tbe  west  boundary  of 
No.  6  across  that  lot  onto  No.  7,  to  a  potait 
east  of  the  west  line  of  the  6-acre  tract  con- 
veyed to  Smith,  if  that  tract  should  be  con- 
structed on  the  west  line  of  No.  8.  Plain- 
tiff's inclosure  entered  No.  7  above  the  north 
line  of  the  tract  conveyed  to  blm  by  Eliza- 
beth Cronea,  and  conveyed  py  plaintiff  to 
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Smltli,  and  Included,  outside  of  the  bound- 
ailea  of  that  tract,  that  part  of  lot  7  de- 
scribed In  the  petition  as  the  third  parcel, 
containing  .27  of  an  acre.  His  Inclosure  also 
extended  over  the  south  line  of  the  tract  in 
No.  7  conveyed  to  Smith,  and  Included  the 
land  described  in  the  petition  as  the  fifth  par- 
cel, containing  .918  of  an  acre.  Parcel  1, 
containing  4.213  acres,  lies  entirely  within 
the  inclosure  and  within  lot  6.  The  Inclosure 
does  not  include  parcel  2,  containing  1.578 
acres,  which  lies  on  the  west  line  of  No.  6. 
Plaintiff  had  had  possession  of  the  land  ly- 
ing within  bis  inclosure  for*  more  than  10 
years  at  the  time  of  his  first  conveyance  to 
Smith,  claiming  and  using  it  In  such  man- 
ner as  to  confer  title  in  him  thereto  by  limi- 
tation. There  is  testimony  tending  to  show 
that  the  plaintlflF  and  others  had  taken  pos- 
session and  settled  under  conveyances  of 
land  to  them  further  to  the  west,  by  the 
width  of  a  lot,  than  theh:  deeds  called  for; 
but  we  conclude  from  the  evidence,  as  well 
as  from  a  proper  construction  of  the  deeds, 
that  the  plaintiff  Intended  to  sell,  and  that 
Smith  Intended  to  buy,  the  plaintiff's  claim 
In  lots  7  and  8,  and  not  In  lot  No.  6,  and 
that  the  three  deeds  from  the  plaintiff  to 
Smith  and  the  deed  from  the  plaintiff  to  Mc- 
Carthy and  Fahey  embraced  all  of  the  land 
owned  by  him  In  lots  7  and  8,  included  with- 
in the  boundaries  of  the  deed  from  Elizabeth 
Oronea  to  him.  The  five  acres  of  lot  7,  con- 
veyed by  plaintiff  to  McCarthy  and  Fabey, 
passed  by  mesne  conveyances  to  the  Texas 
Star  Oil  &  Land  Company.  Plaintiff  also 
conveyed  to  the  Texas  Star  Oil  &  Land  Com- 
pany, by  deed  dated  June  24,  1901,  by  metes 
and  bounds,  5  acres  out  of  lot  6,  Including  bis 
improvements;  leaving  In  his  inclosure,  not 
conveyed  by  him,  the  parcel  1  described  in 
the  petition.    , 

By  the  first  assignment  of  error  the  ap- 
pellant complains  of  the  refusal  of  the  trial 
court  to  grant  him  a  severance  in  the  trial 
from  the  Texas  Star  Oil  &  Land  Company. 
The  question  of  severance  in  the  trial  was 
for  the  discretion  of  the  court,  and  unless  it 
should  appear  that  such  discretion  was 
abused,  and  that  by  reason  thereof  the  ap- 
pellant sustained  injury,  the  action  of  the 
court  In  refusing  a  severance  will  not  be  re- 
vised. Snider  v.  Methvln,  00  Tex.  489;  Bal- 
lard V.  Perry's  Adm'r,  28  Tex.  362;  Boone 
V.  Hulsey,  71  Tex.  184,  9  S.  W.  B31;  Land  Co. 
V.  Wood,  71  Tex.  464,  9  S.  W.  840.  No  rea- 
son Is  shown  why  a  severance  was  neces- 
sary to  a  proper  presentation  of  the  appel- 
lant's defenses,  and  It  does  not  appear  that 
he  could  have  sustained  any  injury  by  the 
action  of  the  court 

It  may  be  that  the  court  should  not  have 
postponed  the  trial  of  the  case,  as  complained 
of  under  the  %cond  assignment  of  error,  but 
the  appellant  shows  no  injury  by  the  action 
of  the  court  In  doing  so.  If  he  was  not 
ready  for  trial  when  the  case  was  called  at 
the  time  to  which  it  had  l>een  postponed,  he 


might  have  applied  for  a  continuance,  which 
he  did  not  do,  and  he  has  not  shown  how  he 
could  have  been  Injured  In  any  way  of  which 
this  court  can  take  cognizance. 

While  the  defendant  Smith  was  testifying 
as  a  witness  In  his  own  behalf,  he  offered,  in 
connection  with  his  evidence,  a  plat  which 
he  said  was  a  correct  map  of  the  tracts  of 
land  delineated  thereon,  as  they  were  located 
on  the  ground  by  their  comers,  lines,  and  in- 
closures,  and  as  claimed  and  held  by  the  sev- 
eral persons  In  possession  thereof.  He  of- 
fered to  testify  that  he  was  familiar  with 
the  location  of  the  several  tracts,  and  had 
been  about  20  years,  and  that  he  was  with 
the  surveyor  who  made  the  survey  and  plat, 
and  knew  that  the  plat  was  correct  The 
plat  was  offered  as  independent  evidence,  and 
it  was  proposed  to  authenticate  It  for  that 
purpose  by  the  testimony  of  a  witness  who 
was  not  a  surveyor,  had  made  no  survey  of 
the  land,  and  did  not  make  the  plat  It  was 
not  offered  to  be  used  In  connection  with  the 
evidence  of  the  witness  for  the  purpose  of 
illustrating  his  testimony,  as  in  the  case  of 
Griffith  V.  Rife,  72  Tex.  187,  12  S.  W.  168. 
As  independent  evidence,  it  was  not  admis- 
sible. 9  Am.  &  Eng.  Ency.  Law,  900,  901, 
and  notes.  The  exclusion  of  the  plat.  If  er- 
ror, would  not  require  a  reversal  of  the  Judg- 
ment because,  admitting  that  the  several 
tracts  were  located  on  the  ground  as  shown 
by  it  the  Judgment  of  the  court  could  not 
have  been  affected  by  that  fact 

Since  the  case  was  ti-ied  by  the  court  with- 
out a  Jury,  the  admission  of  the  testimony  of 
Hensoldt,  and  the  evidence  of  the  abstract 
and  opinion,  as  shown  by  the  fourth  and 
sixth  assignments  of  error,  would  not  be 
sufficient  ground  for  reversing  the  Judgment 
The  sixth  assignment,  moreover,  does  not 
point  out  any  error,  as  the  bill  of  exceptions 
referred  to  does  not  show  the  nature  of  the 
opinion  referred  to,  or  that  the  appellant 
could  have  been  prejudiced  by  Its  admission 
in  evidence. 

By  his  eighth  assignment  of  error,  the 
appellant  contends  that  the  court  erred  in 
rendering  Judgment  against  him  for  parcel 
1  described  In  ■  the  petition,  situated  in  lot 
No.  6,  and  containing  4.21  acres'.  The  appel- 
lant showed  a  perfect  chain  of  record  title  to 
lot  No.  6,  and  should  have  had  Judgment  for 
the  parcel  1,  unless  it  had  been  devested  by 
limitation  and  acqnired  by  the  plainticr. 
Bunch.  It  was  shown  by  the  evidence  that 
the  plaintiff  had  been  in  possession  of  tbe 
land  for  more  than  10  years  before  the 
execution  of  bis  first  deed  to  the  appellant 
and  that  his  possession  was  of  such  charac- 
ter as  to  confer  titie  by  limitatiou.  The 
deed  did  not  include  this  tract  but  as  we 
have  construed  it  only  Included  land  in  lots 
7  and  8.  This  Is  shown  not  only  by  the 
recitals  in  the  deed,  but  also  by  other  testi- 
mony which  showed  that  the  appellant  him- 
self thought  that  he  was  buying  the  plaintiff's 
claim  in  lots  7  and  8^  and,  when  no  deed 
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conld  be  found  from  Martha  Harrison  to 
Elizabeth  Hampshire  for  lot  8,  he  then  bought 
her  title,  which  was  after  the  Institntlon  of 
this  salt,  April  7, 1902.  His  first  deed  calling 
only  for  land  in  lot  8,  he  made  the  snbse- 
quent  purchases  to  conform  bis  title  to  land 
that  be  contended  that  he  had  already  bought. 
The  2%  acres,  or  second  purchase,  although 
it  caUed  for  lot  8,  still  described  the  land 
conveyed  as  adjoining  the  first  purchase  on 
the  west,  and  the  third  deed,  for  6  acres,  as 
being  the  east  half  of  a  10-acre  tract  in  No. 
7.  There  is  a  confusion  in  the  description, 
arising  from  the  belief,  it  seems,  that  all  of 
the  land  lay  in  lot  Mo.  8,  but  the  description 
in  the  deed  from  Cronea  to  Bunch  extended 
by  metea  and  bounds  across  both  tracts; 
and,  the  Cicero  northeast  comer  being  clear- 
ly indcntifled  as  on  the  east  line  of  No.  8, 
there  can  be  no  dispute  about  the  location 
of  the  land  conveyed  by  Cronea  to  Buncli, 
and  subsequently  by  Bunch  to  Smith.  An- 
other fact  which  tends  to  strengthen  the  con- 
clusion tliat  the  parties  were  not  mistaken  as 
to  the  land  included  in  the  first  deed  is  that 
Smith  knew  that  he  was  getting  by  it  open 
land  to  the  east  of  Bunch's  Inclosure.  The 
appellant  cannot  recover  the  parcel  1  by 
limitation,  because,  when  he  went  into  pos- 
KBSton  of  It,  Bunch's  possession  had  already 
ripened  into  title  by  10  years'  limitation,  and 
had  devested  out  of  Smith  whatever  title 
he  had  by  his  deeds,  so  that  be  could  not 
claim  under  them  either  S  or  5  years'  limita- 
tion. Land  Imp.  Co.  v.  Shelby  (Tex.  Civ. 
App.)  41  S.  W.  542;  MacOregor  v.  Thomp- 
son (Tex.  Civ.  App.)  26  S.  W.  649.  Nothing 
iliort  of  10  years'  limitation  would  be  suiti- 
cient  to  confer  title  on  him.  There  was  evi- 
dence tending  to  show  that  the  parties  were 
mistaken  in  the  call  for  Improvements  in  the 
deed  from  Bunch  to  McCarthy  and  Fahey, 
but  in  all  other  respects  the  description  fits 
the  B  acrea  sought  to  be  conveyed  on  the  west 
end  of  the  Cronea  conveyance.  But  even  if 
the  plaintiff  had  been  mistaken  as  to  the 
location  of  the  land  sold  McCarthy  and 
Fahey,  and  had  believed  tliat  he  had  no  land 
left  there,  it  would  not  pass  title  to  the  re- 
mainder to  the  appellant  by  estoppel,  as  con- 
tended in  the  brief.  The  fact  remains  that 
the  deeds  clearly  define  the  location  of  the 
conveyances  made  by  Bunch  to  Smith,  when 
the  beginning  comer  is  once  established, 
which  is  done  with  a  sufScient  degree  of  cer- 
tainty. The  court  did  not  err  in  adjudging 
parcel  1  to  the  plaintiff. 

The  deed  from  plaintUF  to  Smith  did  not 
embrace  within  its  boundaries  either  parcel 
t  or  parcel  6,  and  the  plaintUTs  title  to  these 
was  shown  to  have  been  established  by  lim- 
Itatlon.  Bat  pared  4,  containing  2.846  acres, 
was  included  in  the  first  deed  from  Bunch 
to  Smith,  as  well  as  in  the  second  deed,  and 
the  oonrt  erred  in  giving  plalntifC  Judenent 
for  it. 

The  remaining  assignments  of  error  have 
been  disposed  of  in  passing  on  the  questions 


presented  by  the  others,  and  need  not  be  spe^ 
clally  noticed. 

The  Texas  Star  Land  &  OH  Company  has 
undertaken  to  have  the  Judgment  in  favor  of 
the  plaintifl  against  it  reversed  upon  a  cross- 
assignment  of  error.  As  it  did  not  .appeal 
from  the  Judgment,  this  court  has  no  Juris- 
diction to  pass  upon  the  controversy  between 
it  and  the  plaintiff.  Halsell  t.  Neal  (Tex. 
Olv.  App.)  66  S.  W.  140. 

The  Judgment  of  the  court  below  will  t>e 
afllrmed  as  to  all  the  land  recovered  by  the 
plaintiff,  except  parcel  4.  As  to  that  it  will 
be  reversed,  and  Judgment  will  be  here  ren- 
dered therefor  in  favor  of  the  appellant  Af- 
firmed in  part  Beversed  and  rendered  in 
part 

On  Motion  to  Correct  OoncIuslonB. 
(March  19,  1903.) 

1.  The  finding  that  the  deed  from  Blisha 
Bunch  and  wife  to  George  E.  Smith,  dated 
September  8,  1893,  was  recorded  October  7, 
1898,  is  as  the  date  appears  in  the  transcript 
It  is  probably  a  clerical  error  made  in  tran- 
scribing the  statement  of  facts,  for  the  sec- 
ond deed  from  Bunch  to  Smith,  which  was 
recorded  in  a  later  volume  of  the  deed  rec- 
ords, appears  to  have  been  recorded  No- 
vember 29,  1895.  It  is  probable  that  the  er- 
ror consisted  in  writing  "1898"  for  "1893.** 
Bnt  tMs  court  cannot  correct  the  transcript  as 
requested  by  the  appellant  He  should  have 
applied  for  a  writ  of  certiorari  to  perfect 
the  record. 

2.  The  deed  from  Martha  Harrison  to 
George  E.  Smith  was  dated  AprU  17,  1892, 
and  not  April  7,  1902,  as  stated  in  the  opin- 
ion. We  cannot  understand  how  we  fell 
Into  the  error,  for  the  date  is  plainly  given 
in  the  transcript  Nevertheless,  we  did  so, 
and  the  correction  is  made. 


WILLIAMSON  et  nx.  T.  GORE  et  aL* 

(Court  of  Civil  Appeals  of  Texas.    March  11, 
1003.) 

DKBDS  —  CONSTRUCTION  —  INTENTION  TO 
CRBATB  TRUST— HUSBAND  AND  WIFE— DI- 
VORCE—COMMUNITY  PROPERTY  —  ESTOPPEL 
AGAINST  MARRIED  WOMAN-FORGERY— AFFI- 
DAVIT-BURDEN  OF  PROOF— INSTRUCTIONS. 

1.  A  deed  from  a  purchaser  at  execution  sale 
to  a  married  woman  passed  to  the  latter  the 
legal  title  as  her  separate  estate  or  as  the  com- 
munity estate  of  herself  and  husband,  and, 
unless  the  legal  title  was  for  the  use  and  ben- 
efit of  some  one  else,  vested  the  real  and  bene- 
ficial interest  in  the  land  either  In  the  gran- 
tee as  her  separate  property  or  in  herself  and 
husband  as  community  property. 

2.  A  husband  and  wife,  after  divorce,  became 
tenants  in  common  of  the  community  property, 
and  either  may  recover  the  entire  interest  as 
against  a  trespasser. 

8.  Where  land  is  sold  under  execution,  and 
conveyed  by  the  purchaser  to  the  daughter  of 
the  execution  debtor,  there  is  no  such  relation 

■Rehearing  denied  April  g,  IMS,  and  writ  ot  error 
dented  bj  Supreme  Court. 
T  2.  See  Divorce,  vol.  17,  Cent  Dtcr-f  822. 


L7,  cent.  UtCr-f  822.  T 
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between  the  parties  as  to  create  a  trust  In  fa- 
Tor  of  the  execution  debtor. 

4.  No  agreements  made  and  no  payments 
made  before  or  after  a  title  la  taken  can  cre- 
ate a  resulting  trust,  unless  a  trust  results 
from  the  transaction  itseU  the  moment  the  title 
passes. 

5.  Where  a  deed  by  a  purchaser  at  execution 
sale  by  its  terms  passes  the  legal  title,  and  la 
recorded,  the  title  giren  Is,  as  against  one 
claiming  under  a  subsequent  deed  from  the 
execution  debtor,  valid,  though  the  grantee  of 
the  execution  purchaser  actually  makes  no 
claim  to  the  land. 

6.  The  unexpressed  intention  of  a  purchaser 
of  land  to  take  the  same  in  trust  for  another 
cannot  control  the  terms  of  an  absolute  deed 
of  conveyance  to  the  {>urchaser. 

7.  A  party  to  an  action,  desiring  a  more  com- 
plete presentation  of  the  law  on  any  controvert- 
ed issue,  should  request  a  special  charge. 

8.  In  order  to  estop  a  married  woman  from  as- 
serting her  claim  to  real  estate,  it  is  essential 
that  she  be  guilty  of  positive  fraud,  or  some  act 
of  concealment  or  suppression  equivalent  to 
fraud. 

0.  Where,  in  trespass  to  try  title,  plaintiff  files 
an  affidavit  that  the  deed  under  which  defendant 
claims  is  a  forgery,  such  deed  cannot  be  received 
in  evidence  until  its  execution  has  been  proved 
as  at  common  law. 
10.  The  burden  of  proving  the  execution  of  the 
deed  is  on  defendant,  and  remains  there  through- 
out the  entire  trial. 

Appeal  from  District  Court,  Navarro  Coun- 
ty;  L.  B.  Cobb,  Judge. 

Action  by  Sallle  P.  Gore  and  another 
against  Clarence  Williamson  and  wife. 
From  a  judgment  for  plaintiffs,  defendants 
appeal.    AiUrmed. 

Simklns  &  Mays,  for  appellants.  Callicntt 
&  Call,  for  appellees. 

NEILL,  J.  On  January  8,  1902,  the  ap- 
pellee Sallle  P.  Gore  and  her  husband,  E.  E. 
Gore,  instituted  this  suit  In  tb4  ordinary  form 
of  trespass  to  try  title  against  the  appellants, 
Clarence  Williamson  and  his  wife,  Katie,  to 
recover  104.4  acres  of  land,  which  is  describ- 
ed by  metes  and  bounds,  of  the  John  McNeal 
survey,  situated  in  Navarro  county.  And  on 
the  11th  day  of  October,  1901,  appellees  filed 
their  second  amended  original  petition  against 
appellants,  which  contained  two  counts.  The 
first  count  was  in  the  ordinary  form  of  tres- 
pass to  try  title  and  for  rents.  In  the  second 
appellees  alleged  that  they  were  the  own- 
ers of  all  the  rights  theretofore  owned  by 
Mrs.  E.  M.  Love  In  the  premises;  that  ap- 
pellants had  entered  thereon  by  virtue  of  a 
lease  executed  to  them  by  Mrs.  Love  on  Sep- 
tember 26,  1896,  by  which  she  leased  the 
premises  in  controversy  to  them  from  that 
date  until  the  1st  of  January,  1901,  they 
agreeing  to  make  certain  improvements  there- 
on for  the  use  and  rental  of  the  land,  and  to 
return  it  to  their  lessor  at  the  expiration  of 
the  lease.  Appellees  further  alleged  In  this 
count  that  appellants  were  setting  up  so  much 
of  the  premises  by  virtue  of  pretended  con- 
veyance purporting  to  be  from  Mrs.  Love, 
which  bore  date  August  4,  1897;  that  said 
instrument  was  not  executed  by  Mrs.  E.  M. 
Love,  but  was  in  fact  a  forgery,  and  pur- 


ported to  convey  the  land  In  controversy  to 
appellants  in  consideration  of  $800,  none  of 
which  has  ever  been  paid.  Appellant  an- 
swered by  a  plea  of  not  {[uilty,  pleas  of  lim- 
itation of  three,  five,  and  ten  years,  and  that 
be  was  a  purchaser  from  Mrs.  B.  M.  Love, 
for  value,  without  notice  of  appellees'  claim, 
and  that  be  made  valuable  improvements 
thereon  in  good  faith,  for  which  Improve- 
ments be  asked  Judgment  for  the  value  bi 
the  event  of  appellees'  recovery.  The  case 
was  tried  before  a  Jury,  and  the  trial  result- 
ed in  a  verdict  and  Judgment  in  favor  of 
the  appellees. 

Condustoos  of  Fact 

The  appellee  Sallie  P.  Gore  is  the  daugh- 
ter of  Wm.  M.  Love,  deceased,  and  his  wife, 
E.  M.  Love.  In  1886,  at  the  age  of  15,  she 
married  Frank  Root,  from  whom  she  ob- 
tained a  divorce  on  March  16,  1898.  On  the 
3d  day  of  July,  1900,  she  married  E.  E.  Gore, 
her  present  husband.  The  estate  of  Wil- 
liam M.  Love,  deceased,  was,  on  March  20, 
1882,  partitioned  between  his  widow,  R  M. 
Love,  and  bis  children,  A.  C.  Love,  Albert 
Love,  H.  O.  Love,  Mrs.  Willie  Stewart,  and 
Sallie  P.  Love.  The  land  in  controversy  was 
of  bis  estate,  and  in  the  partition  was  al- 
lotted to  Mrs.  Willie  Stewart.  She  subse- 
quently died,  and  her  estate  was,  on  January 
1,  1887,  partitioned  among  her  heirs,  and  in 
the  division  the  land  in  controversy  was  set 
apart  to  her  mother,  Mrs.  E.  M.  Love.  On 
December  10,  1887,  Garrity  &  Huey  obtained 
a  Judgment  against  Mrs.  E.  M.  Love,  A.  C. 
Love,  Frank  Root,  and  Sallie  P.  Root  Jen- 
nie Hayes,  and  J.  H.  Hayes,  for  $300,  with 
Interest  A  pluries  execution  was  Issued  on 
the  Judgment  January  12,  1891,  and  levied, 
together  with  other  lands,  upon  that  In  con- 
troversy, and  sold  by  the  sheriff,  and  bought 
In  by  Garrity  &  Huey  for  $200  on  March  3, 
1891,  a  sheriff's  deed  bearing  that  date  being 
made  to  said  purchasers.  The  facts  so  far 
are  uncontroverted. 

On  December  11,  1895,  Garrity  &  Huey,  by 
their  quitclahu  deed,  conveyed  all  the  lands 
purchased  by  them  at  said  execution  sale, 
including  the  premises  in  controversy,  to 
Sallie  P.  Root,  in  consideration  of  the  satis- 
faction of  the  Judgment  upon  which  the  ex- 
ecution was  issued.  It  is  not  clear  whether 
the  consideration  paid  was  the  separate  prop- 
erty of  Mrs.  Root  or  of  her  husband,  or  their 
community  property.  However,  the  prepon- 
derance of  the  testimony  goes  to  show  that 
the  deed  was  made  to  the  wife,  and  vested 
the  title  in  her  as  her  separate  estate,  and 
that  the  consideration  paid  was  vendor's  lien 
Hotes  turned  over  to  her  by  her  husband  hi 
lieu  of  or  in  payment  for  some  of  her  sep- 
arate property,  which  had  been  used  and  ap- 
propriated to  his  own  use  by  her  husband. 
This  deed  was  lost  and  never  recorded,  and 
on  April  5,  1900,  Garrity  &  Huey,  hi  lien 
thereof,  made  Sallle  P.  Root  a  quitclaim  deed 
to  all  the  lands  conveyed  them  by  the  sheriff 
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at  said  execntlon  Bale  of  March  8,  1891. 
This  BTibatltiite  deed  recites  that  It  Is  made 
In  lien  of  a  deed  of  the  same  character  there- 
tofore made  by  the  grantors  to  the  grantee 
on  the  11th  day  of  December,  1S06,  and  states 
that  It  was  made  for  the  purpose  of  dupli- 
cating said  deed,  and  that,  to  the  beat  of 
their  knowledge  and  belief,  the  substance 
and  contents  of  the  deeds  are  the  same.  The 
contention  of  appellants  Is  that  the  deed 
from  Garrlty  &  Huey  to  Mrs.  Root  was  made 
with  the  Intention  of  placing  the  beneficial 
ownership  of  the  property  in  controversy  in 
Mrs.  £.  M.  Love,  and  that  it  vested  in  the 
grantee  only  with  legal  title,  while  it  placed 
the  equitable  title  In  her  mother.  We  find, 
however,  no  testimony  In  the  record  that  rea- 
sonably tends  to  support  this  contention. 

On  September  26,  1896,  Mrs.  E.  M.  Love, 
with  the  consent  of  Mrs.  Boot,  leased  the 
land  In  controversy  to  the  appellant  Clar- 
ence Williamson  for  a  term  ending  January 
1,  1001,  In  consideration  of  which  he  agreed 
to  make  certain  Improvements  on  the  laud, 
which  improvements  he  made  during  the 
term,  and  are  those  which  be  claims  were 
made  in  good  faith  under  a  claim  to  the 
land  by  virtue  of  a  deed  which  he  claims  was 
subsequently  made  to  him  by  Mrs.  Love,  and 
for  the  valne  of  which  he  asked  Judgment  in 
the  event  the  land  was  recovered  by  appel- 
lees. There  Is  testimony  going  to  show  that 
at  the  time  tbo  lease  was  made  Mrs.  Boot, 
one  of  appellees,  told  appellant  that  it  was 
her  property,  but  that  be  could  lease  It  from 
her,  who  was  to  have  the  use  of  the  rents  of 
the  tract  daring  her  lifetime  niwn  the  pay- 
ment of  taxes  thereon.  Before  the  Instm- 
ment  bearing  date  August  7,  1897,  purporting 
upon  its  face  to  be  a  deed  executed  by  Mrs. 
E.  M.  Love  to  appellant  Clarence  Williamson, 
conveying  to  him  the  land  In  controversy,  was 
offered  in  evidence  by  appellants,  affidavit 
was  dniy  made  and  filed  with  the  papers  In 
the  case  that  such  instrument  was  a  forgery. 
Upon  the  question  of  the  forgery  of  the  in- 
strument, tLus  raised,  the  testimony  is  vo- 
luminous, and  conflicting  throughout,  and  up- 
on it  the  jury  would  have  been  warranted  in 
finding  either  way.  We  think,  however, 
from  a  careful  reading  and  consideration  of 
tbr  evidence,  that  the  preponderance  of  the 
testimony  goes  to  show  that  the  instrument 
was  forged.  For  this  reason,  as  well  as  the 
regard  we  must  pay  the  verdict,  our  conclu- 
sion upon  the  question  is  that  of  the  Jury. 

Conclusions  of  Law. 

1.  Onr  conclusions  of  fact  dispose  of  ap- 
pellants' thirty-fourth,  thirty-fifth,  thirty- 
sixth,  and  thirty-seventh  assignments  of  er- 
ror, which  are  directed  against  a  sufficiency 
of  the  evidence  to  support  the  verdict  ad- 
versely to  appellants. 

2.  Xo  issue  as  to  whether  the  appellee 
Mrs.  Oore  claimed  or  asserted  title  to  the 
land  under  the  deed  from  Garrlty  &  Huey  to 
ber  prior  to  the  date  of  the  purported  deed 


from  Mrs.  EI  M.  Love  to  appellant  Clarence 
Williamson. was  submitted  to  the  Jury  by  the 
court  In  its  charge.  Therefore  it  cannot  be 
said,  as  Is  asserted  by  appellants  in  their 
thirty-ninth  assignment  of  error,  that  the 
verdict  Is  contrary  to  the  evidence  upon  such 
issue,  for  there  was  not  necessarily  any  find- 
ing of  the  Jury  upon  It.  Such  an  Issue  may 
have  been  Incidentally  Involved  in  those  sub- 
mitted by  the  court  to  the  Jury  In  its  charge. 
If  it  were,  and  It  could  be  said  as  an  Inci- 
dent to  the  verdict  the  Jury  passed  upon  it, 
we  believe  the  evidence  Is  sufficient  to  sus- 
tain the  finding  that  Mrs.  Gore  not  only  as- 
serted title  to  the  land  prior  to  the  date  of 
the  purported  deed,  but  made  it  known  to 
appellant  that  she  claimed  It  by  virtue  of  her 
deed  from  Garrlty  &  Huey. 

S.  The  first  paragraph,  after  stating  the  Is- 
sues between  the  parties  to  the  court's 
charge,  is  as  follows:  "Mrs.  E.  M.  Love 
owned  the  land  at  the  time  of  the  levy  of  the 
execution  and  sberlfl's  sale  In  1801.  By  such 
sale  and  sheriff's  deed  to  them,  Garrlty  & 
Huey  acquired  title  to  the  land,  and,  if  they 
made  a  deed  therefor  to  Mrs.  Root,  the  plain- 
tiff, in  1895,  such  deed  passed  to  her  a  legal 
title,  and,  unless  It  is  proved  that  the  legal 
title  was  vested  in  her  for  the  use  and  ben- 
efit of  Mrs.  Love,  also  the  real  and  benefi- 
cial ownership  In  the  land."  It  is  objected 
to  this  part  of  the  charge,  by  the  sixteenth 
assignment,  that  it  was  error  to  state  there- 
in that  the  effect  of  the  deed  of  Garrlty  & 
Huey  was  to  pass  to  Mrs.  Boot  the  legal  title, 
and  to  declare  that  In  any  other  contingency 
the  real  and  beneficial  title  would  also  be  In 
her. 

If,  as  we  have  found  in  our  conclusions 
of  fact,  the  deed  was  made  by  Garrlty  & 
Huey,  It  divested  them  of  and  vested  the 
legal  title  in  the  grantee  as  her  separate  es- 
tate, or  as  the  community  estate  of  herself 
and  husband;  and.  If  this  legal  title  was  not 
for  the  use  and  benefit  of  Mrs.  Love,  the  deed 
vested  the  real  and  beneficial  ownership  in 
the  land  either  in  Mrs.  Root  as  her  separate 
property  or  in  herself  and  husband  as  com- 
munity property.  Her  husband,  Frank  Root, 
at  no  time  after  the  execution  of  the  deed 
from  Garrlty  &  Huey  claimed  or  asserted 
any  ownership  in  the  land.  It  could  not, 
therefore,  be  considered  his  separate  proper- 
ty. If  the  effect  of  the  deed,  in  the  event 
Mrs.  Love  took  no  beneficial  Interest,  was  to 
vest  the  legal  as  well  as  the  equitable  title 
In  the  community  estate,  the  effect,  so  far 
as  appellants  are  concerned,  would  be  the 
same  as  though  it  vested  title  in  Mrs.  Root 
as  her  separate  estate;  for,  if  it  vested  title 
in  the  community,  she,  after  the  divorce 
from  Root,  became,  by  virtue  of  the  deed,  a 
tenant  in  common  with  him,  and  could,  as 
against  appellant,  who,  if  the  deed  under 
which  be  claimed  was  a  forgery,  was  a  naked 
trespasser,  recover  the  entire  Interest  of  her- 
self and  co-tenant.  Pllcher  v.  Kirk,  60  Tex. 
162;  Murrell  v.  Wright.  78  Tex.  623, 16  S.  W. 
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166;  Karnes  y.  Butler  (Tex.  CIt.  App.)  62 
S.  W.  063.  Therefore  appellants  Could  not 
have  been  prejudiced  by  tbe  charge  of  the 
court  upon  the  effect  of  the  deed. 

4.  The  second  paragraph  of  the  court's 
charge,  which  follows  Immediately  the  one 
just  quoted,  la  as  follows:  "Whether  or  not 
such  legal  title,  if  there  was  such,  inured  to 
the  benefit  of  Mrs.  Love,  depends  upon  the 
terms,  conditions,  and  considerations  of  the 
conveyance.  If  the  deed  was  made  by  Gar- 
rity  &  Huey  and  accepted  by  Mrs.  Gore 
merely  to  divest  Garrity  &  Huey  of  title,  and 
to  place  the  beneficial  ownership  In  Mrs. 
Love,  then  Mrs.  Love  became  thereby  the 
real  owner  of  the  land,  and  Mrs.  Gore  her 
trustee."  By  the  eighteenth  assignment  this 
part  is  objected  to  upon  the  grounds,  first, 
that  there  was  no  proof  of  the  terms  of  the 
deed;  and,  second,  that  it  by  its  terms  vest- 
ed title  in  either  Frank  or  Mrs.  Root;  and, 
as  the  latter  did  not  until  long  afterwards  as- 
sert any  interest  in  the  land,  Mrs.  Love  was 
not  deprived  of  her  right  to  convey  it  to  the 
appellants.  If  the  first  objection  were  made 
by  appellees.  It  would  be  good,  for  there  is 
nothing  in  the  record  as  to  the  terms  of 
the  deed  which  would  tend  to  show  that  it 
was  made  by  Garrity  &  Huey  and  accepted 
by  the  grantee  merely  to  divest  them  of  the 
title,  and  to  place  the  beneficial  interest  in 
Mrs.  Love.  In  short,  there  is  nothing  tend- 
ing to  show  either  an  express  or  resulting 
trust  In  favor  of  Mrs.  Love  arising  by  rea- 
son of  the  deed.  It  was  not  Mrs.  Love's 
money  or  property  which  was  paid  for  the 
land.  On  the  contrary,  the  consideration 
paid  was  either  the  property  of  Frank  Root 
or  his  wife,  or  of  both.  There  was  no  un- 
derstanding between  the  parties  that  the 
deed  was  to  be  taken  for  Mrs.  Love's  ben^t 
Nor  did  any  such  fiduciary  relation  exist  be- 
tween her  and  Frank  Root  and  his  wife,  or 
either  of  them,  as  would  create  a  trust  In 
the  former's  favor  by  reason  of  the  deed  of 
conveyance.  A  trust  must  result,  if  at  all, 
at  the  Instant  a  deed  Is  taken,  and  the  legal 
title  vested  in  the  grantee.  No  oral  agree- 
ments, and  no  payments,  before  or  after  the 
title  is  taken,  will  create  a  resulting  trust, 
unless  the  transaction  is  such  that  the  mo- 
ment the  title  passes  that  a  trust  will  re- 
sult from  the  transaction  Itself.  Perry  on 
Trusts,  8  133.  So  far  as  the  first  objection 
is  concerned,  this  part  of  the  charge  was 
more  favorable  to  appellants  than  the  facts 
and  circumstances  regarding  the  deed  and 
transaction  warranted.  As  to  the  second 
objection.  It  may  be  said  that  if  the  deed, 
by  its  terms,  vested  the  title  in  either  Frank 
or  Mrs.  Root,  Mrs.  Love  had  no  right  to 
convey  the  property  to  the  appellants,  wheth- 
er Mrs.  Gore  claimed  title  to  the  land  by 
virtue  of  the  conveyance  or  not  The  sher- 
iff's deed  divested  Mrs.  Love  of  title.  It  was 
of  record,  and  notice  to  appellants  that  the 
title  was  not  In  Mrs.  l-iove.  The  evidence 
does  show  that  Mrs.  Gore  did  claim  the  prop- 


erty from  and  after  the  deed  was  exectited  by 
virtue  of  It 

5.  The  third  paragraph  of  the  court's 
charge,  following  the  one  last  quoted,  is  as 
folloivs:  "If  Frank  Boot  paid  the  consid- 
eration out  of  his  own  separate  means  or 
the  community  effects  of  himself  and  plain- 
tiff, or  of  both,  and  caused  the  deed  to  be 
made  to  his  wife  with  the  purpose  on  his 
part  and  the  agreement  between  him  and 
Garrity  &  Huey  that  they  would  so  reoon- 
vey  the  lands  bought  in  by  them  under  the 
execution  as  to  reinvest  the  owners  with  the 
title  they  bad  before  the  execution  sale,  and 
the  deed  was  made  to  Mrs.  Gore  for  such 
consideration,  and  under  and  by  reason  of 
such  agreement  then  Mrs.  Gore  got  by  such 
a  deed  a  mere  legal  title  for  the  benefit  of 
Mrs.  Love  as  to  the  land  here  Involved,  and 
held  the  same  for  her  as  her  trustee."  It  la 
lu-ged  as  an  objection,  under  the  nineteenth 
assignment  of  error,  to  this  part  of  the 
charge,  that  it  Instructed  the  Jury  that  al- 
though Frank  Root  may  have  paid  the  Gar- 
rity &  Huey  Judgment  with  his  separate 
means  or  in  community  property  of  himself 
and  wife,  or  of  both,  as  he  intended  the  deed 
as  a  mere  release  of  the  Judgment  and  ex- 
ecution, and  that  the  title  theretofore  owned 
by  the  several  defendants  In  said  execution 
was  to  be  reinvested  in  the  owners,  and  as- 
serted no  title  to  the  interest  that  before 
this  could  become  effective  Garrity  &  Huey 
must  have  agreed  thereto.  We  suppose  the 
clause,  "that  before  this  could  become  ef- 
fective," in  the  assignment  has  reference 
to  the  contention  that  Frank  Root  intended 
the  deed  from  Garrity  &  Huey  was  to  oper- 
ate as  a  mere  release  of  the  Judgment  and 
execution,  and  to  restore  the  title  to  the 
owner.  There  is  no  evidence  that  any  such 
intention  was  expressed  by  Boot  when  the 
deed  vtras  made.  Ordinarily,  the  presump- 
tion is  that  a  deed  expresses  upon  its  face 
the  Intention  between  the  grantor  and  grant- 
ee. As  between  the  parties,  where  no  mis- 
take or  fraud  is  shown,  and  there  is  no  am- 
biguity in  the  instrument  its  terms  are  con- 
clusive of  their  intention.  It  Is  only  when 
the  rights  of  third  parties  intervene  that  a 
different  intention  may  be  shown.  But  this 
intention  must  have  existed  at  the  time  the 
instrument  was  executed,  and,  ordinarily, 
must  have  been  that  of  the  parties  to  the 
transaction.  In  this  case,  if  the  deed  had 
been  made  to  Frank  Root  snd  it  had  been 
shown  that  he  Intended  it  for  the  benefit  of 
those  who  owned  the  land  prior  to  its  sale 
under  execution.  It  might  be  Immaterial  as 
to  what  the  Intention  of  Garrity  &  Huey 
was  in  making  it  But  aa  the  evidence 
shows  that  the  deed  was  made  to  Mrs.  Root 
an  intention  of  Frank  Root  unexpressed  at 
the  time,  cannot  be  taken  to  control  its  l^al 
effect  there  being  no  evidence  of  such  facts 
as  would  raise  a  trust  in  favor  of  the  prior 
owners,  or  any  of  them. 

6.  It  seems  to  us  that  the  charge  of  the 
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court  presented  fhe  law  upon  the  Issues  In- 
Tolved  aa  fully  and  as  fairly  as  appelianta 
could  ask.  Bat,  If  they  desired  a  more  com- 
plete presentation  of  the  law  upon  the  con- 
troyerted  issues,  they  should  have  Indicated 
nch  desire  by  requesting  special  charges 
expressing  their  view  of  the  law. 

7.  The  fifth  paragraph  of  the  court's  charge 
la  as  follows:  "If,  under  the  foregoing  in- 
srtmctlons,  you  find  that  plaintiff  was  both 
legal  and  beneficial  owner  of  the  land,  and 
that  after  divorce  from  Frank  Root,  and- 
prior  to  August  4,  1897,  that  she  knew  that 
Mrs.  Love  claimed  to  own  the  land,  and 
knew  that  defendant  believed  Mrs.  Love 
owned  the  land,  and  that  defendant  Intended 
to  buy  the  land  of  Mrs.  Love,  and  if  you  ftuv 
ther  find  that,  acting  under  such  belief,  de- 
fendant bought  the  land  from  Mrs.  Love, 
took  her  deed  therefor,  paid  her  $500  cash 
and  made  her  his  note  for  |300  for  the  land, 
and  that  plaintiff  had  either  Informed  de- 
fendant that  Mrs.  Love  owned  the  land,  or 
that  from  the  words  and  conduct  of  plaintiff 
relating  to  the  land  the  defendant  reasonably 
believed  Mrs.  Love  owned  the  land,  and  took 
such  deed  under  such  circumstances,  and  In 
reliance  thereon  made  permanent  improve- 
ments on  the  land  of  value  In  excess  of  the 
valae  of  the  use  of  the  land  during  defend- 
ant's occupancy,  then  plaintiff  is  estopped 
to  recover  the  land,  and.  If  such  is  the  case, 
find  the  land  for  the  defendant."  It  is  urged 
by  appellants  In  the  twenty-third  assignment 
of  error  that  this  paragraph  Is  erroneous,  be- 
caase  it  requires  that  the  knowledge  and  acts 
of  Mrs.  Gore,  which  are  relied  upon  by  ap- 
pellants to  estop  her  from  claiming  the  land 
aa  against  the  deed  which  they  claim  was 
made  to  Clarence  Williamson  and  her  moth- 
er, to  have  been  obtained  and  done  between 
the  dates  of  appellee's  divorce  from  Frank 
Root  and  the  date  of  said  Instrument  To 
estop  a  married  woman  from  asserting  any 
rights  to  land,  it  is  essential  that  she  should 
be  guilty  of  some  positive  fraud,  or  else  of 
some  act  or  concealment  or  suppression 
which  in  law  would  be  equivalent  thereto. 
Stone  V.  Sledge  (Tex.  Civ.  App.)  24  S.  W. 
698;  Id.  (Tex.  Sup.)  26  S.  W.  1069;  Johnson 
V.  Bryan,  62  Tex.  626;  Steed  v.  Petty,  65 
Tex.  480;  Williams  v.  Ellingsworth,  75  Tex. 
483,  12  S.  W.  746;  McLaren  v.  Jones  (Tex. 
Snp.)  3S  S.  W.  849;  Bigelow,  Estop.  510,  612. 
There  Is  no  evidence  in  the  record  tending 
in  the  least  to  show  that  Mrs.  Gore  at  any 
time  between  the  dates  of  her  divorce  and 
of  the  deed  purporting  to  be  from  her  moth- 
er to  Williamson,  was  guilty  of  any  positive 
fraud,  act,  or  concealment  or  suppression 
which  wonld  In  law  be  pronounced  as  such. 
Therefore  this  portion  of  the  charge  was  not 
obnoxlons  to  the  objection. 

8.  The  twenty-fourth  assignment  complains 
of  the  following  portion  of  the  court's  charge: 
"Referring  to  the  matter  of  the  proof  of  the 
execution  of  the  instrument  offered  as  the 
deed  of  Mrs.  Love,  mentioned  in  sections  6 
and  7  above,  yon  are  further  instructed  ttiat 


by  force  of  the  affidavit  of  forgery  the  de- 
fendant Is  required  to  offer  evidence  suffi- 
cient to  establish  prima  facie  that  Mrs.  Love 
signed  such  deed.  If  you  find  that  the  fact 
of  such  signing  has  been  so  proved,  then  you 
must  find  the  deed  to  have  been  signed  by 
Mrs.  Love,  unless,  upon  consideration  of  all 
the  evidence,  you  believe  the  deed  to  be 
forged';  that  is,  not  signed  by  Mrs.  Love. 
The  affidavit  of  forgery  is  not  evidence,  and 
is  not  to  be  considered  by  you."  The  objec- 
tion made  to  this  part  of  the  charge  is  that 
it  leaves  it  for  the  Jury  to  determine  wheth- 
er the  execution  of  the  deed  had  been  prima 
fticle  established  before  the  burden  would 
shift  from  appellants,  and  be  cast  upon  ap- 
pellees to  show  that  the  deed  was  a  forgery 
after  it  had  been  admitted  in  evidence. 
When  the  appellee  filed  the  affidavits  of  for- 
gery, the  deed  was  no  longer  admissible  in 
evidence  under  the  statute,  but  before  it 
could  be  read  In  evidence  it  was  necessary 
to  prove  Its  execution  as  at  common  law.' 
The  acknowledgment  and  record  of  the  deed, 
the  filing  and  notice  to  plaintiff,  as  well  as 
the  affidavit  of  forgery,  ceased  to  have  any 
bearing  upon  the  trial.  The  trial,  as  to  the 
execution  of  the  deed,  then  had  to  proceed 
as  though  it  tiad  not  been  acknowledged 
and  recorded  and  no  affidavit  filed.  In  other 
words,  the  filing  of  the  affidavit  of  forgery 
cast  upon  the  appellants,  who  produced  the 
deed,  the  burden  of  proving  Its  execution. 
Jester  v.  Steiner,  86  Tex.  418,  25  S.  W.  411; 
Cox  V.  Cock,  69  Tex.  524;  Robertson  v.  Du 
Bose,  70  Tex.  1,  13  S.  W.  300;  Houston  v. 
Blythe,  60  Tex.  511.  The  burden  of  proving 
its  execution  was  on  the  appellants  through- 
out, and  it  would  have  been  error  to  have 
instructed  the  Jury  that  the  burden  of  prov- 
ing its  forgery  rested  upon  the  appellees. 
Stooksbury  v.  Swan,  85  Tex.  667,  22  S.  W. 
9C3.  The  charge,  if  not  too  favorable  to  ap- 
pellants, was  as  favorable  as  they  could  ask. 

9.  The  court  did  not  err  in  refusing  to  give 
special  cliarge  No.  4  asked  by  appellants. 
The  mere  intention  of  Frank  Root,  without 
more,  not  to  claim  the  land,  though  he  may 
have  paid  the  purchase  money  with  his  own 
funds,  could  not  create  a  resulting  trust  in 
ftivor  of  Mrs.  Iiove  in  the  property  that  she 
could  enforce  against  Root  either  in  a  court 
of  law  or  equity.  This  matter,  however,  we 
have  sufficiently  discussed  in  conclusions  4 
and  5  of  this  opinion. 

10.  A  number  of  assignments  complain  of 
the  introduction  of  testimony  over  appel- 
lants' objections.  None  are  in  and  of  them- 
selves propositions,  nor  liave  proi>ositions  un- 
der them  in  appellant's  brief.  None  shows 
what  objection  was  made  to  the  testimony, 
nor  Is  the  objection  disclosed  by  the  state- 
ment under  any  of  them.  Therefore,  under 
the  rules,  they  are  not  entitled  to  considera- 
tion. If  they  were,  we  should  say,  from  the 
consideration  we  have  given  them,  looking 
only  to  the  briefs,  none  of  them  furnishes  any 
ground  for  reversing  the  Judgment  It  is 
therefore  affirmed.  ^^  . 
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SOHBIITT  T.  NEW  BIU.UNFBLSBB  UN- 

TERSTUETZtTNOS  VBBBIN.* 

(Court  of  GitU  Appeals  oC  Tezaa.    Harch  28, 

1903.) 

BENEFICIAIi  ASSOCIATIONS  —  CONTRACT  — 
CHANGE  OF  BENEFICIARY  —  RIGHT  .TO 
CHANGE  BENBPICXAHy  —  CUSTOM  —  KNOWLr- 
BDOE  OF  CUSTOMS— PRESUMPTION. 
1.  Neither  the  by-laws  of  ■  beneficial  asso- 
ciation nor  its  contracts  provided  for  any 
change  of  beneficiary.  A  member  changed  the 
beneficiary  by  an  indorsement  on  the  benefit 
certificate,  and  thereafter  the  original  benefi- 
ciary, her  husband,  saed  on  the  certificate.  It 
appeared  that  there  was  a  cnstom  in  the  so- 
ciety by  which  a  member  was  permitted  to 
change  the  beneficiary.  There  was  no  evi- 
dence that  the  insured  knew  of  the  custom, 
bat  the  original  beneficiary  did  not  testify  that 
he  did  not  know  of  it.  Held,  that  the  facts 
were  safflcient  to  show  that  the  custom  was 
known  to  insured  and  the  association,  and  that 
they  contracted  with  reference  to  it,  and  hence 
the  change  was  binding. 

Appeal  from  District  Conrt  Comal  Coun- 
ty; L.  W.  Moore,  Judge. 

Action  by  George  H.  Schmitt  against  the 
New  Braunfelser  Unterstaetztuigs  Yereln. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

J.  D.  Oulnn,  for  appellant  Aug.  B.  Alt- 
gelt,  for  appellee. 

STREBTMAN,  J.  Appellee  la  an  unincor- 
porated mutual  benefit  society,  organized  in 
1876  for  the  purpose  of  collecting  by  assess- 
ments on  the  death  of  a  member  a  sum  not 
to  exceed  $1,000,  and  paying  It  to  tbe  bene- 
ficiary named  in  tbe  certificate  of  such  de- 
ceased member.  Ellae  Schmitt  became  a 
member  of  the  society  In  1884.  In  her  appli- 
cation for  membership  her  husband,  the  ap- 
pellant, was  named  as  beneficiary.  She 
died  October  10,  1900,  and  tbe  society  paid 
the  sum  of  $1,000  to  her  brothers  and  sis- 
ters, who  bad  subsequently  been  designated 
by  her  as  beneficiaries  In  lieu  of  her  hus- 
band. Appellant  thereupon  brought  this 
suit  to  recover  the  benefit  fund,  upon  tbe 
theory  that  the  insured  bad  no  right  to 
change  the  beneficiary; 

The  district  Judge  filed  the  following  find- 
ings of  fact:  "(1)  The  defendant  association 
Is  a  voluntary  association  under  article  of 
agreement  and  its  by-laws,  without  any 
charter  or  Incorporation.  (2)  The  plaintiff 
and  Mrs.  Elisabeth  Schmitt  were  husband 
and  wife  In  1884.  She  filed  her  application 
to  become  a  member  of  said  association, 
designating  plaintiff  as  beneficiary  at  that 
time,  which  was  duly  accepted,  and  she  be- 
came a  member  thereof.  She  died  October, 
1000.  The  by-laws  of  tbe  association  are 
wholly  silent  as  to  any  memb»  making  any 
designation  of  a  beneficiary.  Tbe  custom 
prevailing  with  the  association  from  its  or- 
ganization was  to  permit  its  members  to 
make  their  designation  by  Indorsement  upon 
the  application  at  any  time,  and  to  permit 

*Rebearlnx  denied  April  U,  1908. 


the  member  to  change  Oils  designation  at 
any  time  by  a  like  Indorsement  upon  the  ap- 
plication. (3)  The  plaintiff  and  Mrs.  Schmitt 
separated  in  1881  or  1892,  under  arttcles  of 
agreement,  and  divided  their  property,  and 
continued  to  live  so  s^wrated  till  her  death, 
be  moving  out  of  tbe  state.  (4)  In  1803  sbe 
designated  her  brothers  and  sisters  as  her 
beneficiaries  under  her  benefit  certificate  by 
Indorsement  thereon.  (6)  Tbe  by-laws  pro- 
vided that  upon  the  death  of  a  member  the 
money  collected  to  pay  off  any  benefit  certifi- 
cate should  be  held  for  the  heirs  of  tbe  de- 
ceased member."  The  court  concluded  from 
these  facts  that  the  appellant  bad  no  vested 
right  to  tbe  benefit  by  reason  of  his  original 
designation  as  beneficiary,  but  that  the  same 
was  under  tbe  control  of  Mrs.  Schmitt,  and 
ber  subsequent  designation  of  her  brothers 
and  sisters  as  beneficiaries  entitled  them  to 
the  fund,  and  awarded  Judgment  for  de- 
fendants. 

The  principal  question  involved  la  the 
right  of  tbe  insured,  under  these  circum- 
stances, to  change  the  beneficiary  orlginaily 
named  in  tbe  application,  and  to  designate 
different  persons  as  beneficiaries.  It  la  pret- 
ty well  settled  In  our  state  that  In  an  w- 
dlnary  policy  of  life  insurance  the  benefici- 
ary acqubres  a  vested  right  upon  the  issu- 
ance of  the  policy,  which  cannot  be  divested 
by  the  Insured  without  bis  consent.  Irwin 
V.  Ins.  Co.,  16  Tex.  Civ.  App.  683,  39  S.  W. 
1097,  and  cases  cited.  There  is  much  dif- 
ference of  opinion  as  to  wbether  the  same 
rule  applies  to  insurance  In  a  mutual  benefit 
society.  There  are  authorities  of  some 
weight  which  maintain  that,  by  reason  of 
tbe  very  nature  of  such  organizations,  the 
insured  retains  complete  control  over  tbe 
certificate,  and  may  change  the  beneficiary 
whenever  he  chooses.  NIblock  Ben.  Societies 
&  Ace.  Ins.  {  212,  and  cases  cited.  Our 
courts  have  not  yet  Indicated  their  support 
of  this  doctrine.  Tbe  only  cases  which  we 
have  examined  bearing  upon  tbe  subject  are 
those  In  which,  either  in  the  benefit  certifi- 
cate Itself  or  In  the  by-laws  of  the  organiza- 
tion, the  right  to  change  tbe  beneficiary  was 
expressly  provided  for.  Splawn  t.  Chew, 
«0  Tex.  532;  Byrne  v.  Casey,  70  Tex.  247, 
8  S.  W.  38.  These  and  other  decisions  dear- 
ly establish  the  rule  that  in  such  case  the 
by-laws  of  tbe  society  become  a  part  of  the 
contract,  and  will  prevail,  even  over  the 
designation  of  a  beneficiary  in  tbe  applica- 
tion. Thomas  v.  Leake.  67  Tex.  469,  8  S.  W. 
703. 

Tbe  inquiry  at  last  Is  as  to  the  under- 
standing of  the  parties  at  the  time  the  con- 
tract was  executed.  In  this  case  no  certifi- 
cate was  actually  Issued,  the  application  and 
Its  acceptance  constituting  the  only  evidence 
of  tbe  contract  This  application  and  the 
by-laws  of  tbe  society  were  entirely  silent  as 
to  tbe  right  of  the  Insured  to  change  the 
beneficiary.  There  was  evidence,  however, 
which  we  have  concluded  was  sufficient  to 
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■OBtaJn  the  flndlng  of  the  court,  that  from  its 
organisation  there  had  been  an  estabUahed, 
universal  usage  In  the  aociety  by  which  a 
member  was  permitted  at  any  time  to 
change  the  beneQclary  originally  named  In 
the  application.  We  are  well  satisfied  that, 
if  it  Iiad  been  shown  that  at  the  time  of  her 
application  Mrs.  Schmltt  had  been  expressly 
notified  of  this  usage,  she  would  be  held 
to  have  contracted  with  reference  to  It 
There  Is  no  evidence  in  the  record,  aside 
from  that  afforded  by  the  existence  of  the 
usage  itself,  that  either  she  or  her  husband 
had  luiowledge  of  this  practice.  Appellant, 
however,  who  testified  in  the  case,  did  not 
testify  that  he  did  not  know  of  It,  and  the 
act  of  the  wife  in  changing  the  beneficiaries 
would  indicate  tliat  she  understood  she  had 
a  right  to  do  so.  Proof  of  a  usage  will  not, 
of  course,  be  permitted  to  overthrow  the  ex- 
press provisions  of  a  contract,  but  it  is  fre- 
quently resorted  to  for  the  purpose  of  as- 
certaining the  Intention  of  the  parties,  not 
only  in  cases  where  the  contract  Is  am- 
biguous, bat  also  with  reference  to  matters 
upon  which  the  contract  itself  is  silent.  In 
such  cases  the  usage.  If  known  to  the  par- 
ties, will  constitute  a  part  of  the  contract; 
and  not  only  so,  but.  If  the  usage  Is  shown 
to  have  been  long  established  and  universal 
in  its  application,  it  afTords  presumptive  evi- 
dence that  the  parties  knew  of  its  existence. 
Sncb  presumption  is  not  necessarily  con- 
clusive, but,  under  the  circumstances  of 
this  case,  we  have  decided  that  it  was  at 
least  snflSlcient  to  authorize  the  court  in  con- 
cluding that  it  was  known  to  the  parties, 
and  that  they  contracted  with  reference  to  it. 
Clarke's  Brown  on  Usages  &  Customs,  c.  4, 
and  MacCulsky  v.  Klosterman,  10  L.  R.  A. 
785,  note. 

We  therefore  conclude  that  there  was  no 
error  In  the  Judgment,  and  it  is  affirmed. 
Affirmed. 


AUSTIN  &  N.  W.  R.  CO.  et  al.  t.  CLUCK.* 

(Court  of  Civil  Appeals  of  Texas.     Feb.  2S, 
1903.) 

PBRSONAL  mJinUEB— EXAMINATION  BY  PHT- 
SICIANS— MOTION— TIME  OF  MAKINQ. 

1.  In  an  action  for  injuries  the  trial  court  has 
no  authority  to  compel  plaintiff  to  submit  to  an 
examination  by  physicians  to  be  appointed  by 
the  court. 

2.  In  an  action  for  injuries  it  is  proper  not 
to  allow  defetdant  to  show  on  cross-examina- 
tion of  plaintiff  that  be  had  refused  to  submit 
to  an  examination  by  physicians  to  be  appoint- 
ed bythe  court. 

3.  Where,  in  an  action  for  injuries,  the  peti- 
tion apprised  defendant  that  plaintiff  claimed  in- 
jnries  to  his  kidneys,  a  motion,  during  trial, 
that  plaintiff  submit  a  sample  of  his  unne  for 
exammation  by  physicians  to  l)e  appointed  by 
the  court,  was  too  late,  as  it  might  unreason- 
ably delay  the  trial. 

•Reheaiiog  denied  April  8,  U03. 
Y  1.  S(«  Dunagee,  vol.  IS,  Cent.  Dlf.  (  SSI;    Dis- 
eoveiT,  Tol.  !<•  Cent.  Dig.  (  (2. 


Appeal  from  District  Court,  Travis  Coun- 
ty; R.  L.  Penn,  Judge. 

Action  by  John  O.  Cluck  against  the  Aus- 
tin &  Northwestern  Railroad  Company  and 
others.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    A£9rmed. 

S.  R.  Fisher  and  Baker,  Botts,  Baker  & 
Lovett,  for  appellants.  Jotm  Dowell  and  H. 
N.  Swain,  for  appellee. 

KEY,  J.  This  is  a  suit  for  damages  caus- 
ed by  the  plaintifF's  falling  into  a  well  dug, 
operated,  and  controlled  by  the  Austin  & 
Northwestern  Railroad  Company.  There 
was  a  Jury  trial,  resulting  in  a  verdict  and 
Judgment  for  the  plaintiff  for  $2,000,  and  the 
defendants  have  appealed. 

The  testimony  shows  ttiat  the  Houston  & 
Texas  Central  Railroad  Ck>mpany,  since  the 
accident  occurred,  has  succeeded  to  all  the 
rights  and  liabilities  of  the  Austin  &  North- 
western Railroad  Company,  and,  if  one  com- 
pany is  liable,  both  are.  The  accident  occur- 
red at  night,  and  the  verdict  of  the  Jury 
involves  a  finding  tliat  the  Austin  &  North- 
western Railroad  Company  was  guilty  of 
negligence  in  failing  to  keep  the  well  prop- 
erly covered,  and  that  the  plaintiff  was  not 
guilty  of  contributory  negligence,  as  char- 
ged in  the  answer  of  the  defendants;  and 
that,  as  a  direct  result  of  the  defendants' 
negligence,  the  plaintiff  was  injured  to  the 
extent  of  $2,000.  The  record  contains  evi- 
dence sufiicient  to  support  all  of  these  find- 
ings, and  therefore  the  objections  to  the  ver- 
dict are  overruled. 

The  plaintiff  charged  In  his  petition  that, 
as  a  result  of  his  falling  in  the  well,  he  was 
permanently  injured  in  his  back,  sides,  kid- 
neys, hips,  hip  Joints,  spine,  bladder,  stom- 
ach, and  bowels.  Within  proper  time  the 
defendants  made  a  motion  stating  that  the 
plaintiff  had  been  examined  by  two  physi- 
cians of  his  own  selection,  who  would  testi- 
fy in  his  behalf;  that  he  lukd  not  been  ex- 
amined by  physicians  selected  by  the  de- 
fendants, or  by  any  other  physicians;  and 
requested  the  trial  court  to  appoint  a  com- 
mittee of  two  or  more  competent  physicians, 
and  compel  the  plaintiff  to  submit  to  an  ex- 
amination by  the  physicians  so  appointed,  in 
order  that  the  defendants  might  have  the 
benefit  of  the  testimony  of  such  physicians. 
In  support  of  the  motion  it  was  shown  that 
the  plaintiff  liad  refused  to  consent  to  the- 
appointment  of  such  committee  and  to  the 
examination  requested.  The  court  overruled 
the  motion,  and  that  ruling  is  assigned  as 
error. 

On  the  question  thus  presented  there  is 
much  conflict  in  the  decisions.  Some  courts 
hold  that,  in  the  absence  of  a  statute  au- 
thorizing it,  a  court  has  no  power  to  com- 
pel a  litigant  to  submit  his  or  her  person  to 
examination  by  a  physician  or  any  one  else. 
Others  deny  this  proposition,  and  hold  that 
such  power  is  inherent  any  court  of  gen- 
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eral  JnrlsdictlOD,  and  that  In  proper  cases  It 
should  be  exercised.  The  leading  case  de- 
nying the  power  to  compel  such  examina- 
tion Is  Railway  Co.  v.  Botsford,  141  U.  S. 
258,  11  Sup.  Ct  1000,  35  L.  Ed.  734.  The 
doctrine  announced  In  that  case,  and  fol- 
lowed In  many  other  Jurisdictions,  has  been 
recently  applied  by  the  Court  of  Civil  Ap- 
peals at  San  Antonio  in  Railway  Co.  v. 
Sherwood,  67  S.  W.  776.  In  the  last-named 
case  the  Supreme  Court  refused  a  writ  of 
error,  and,  we  presume,  Indorsed  the  conclu- 
sion reached  by  the  Court  of  Civil  Appeals. 
For  this  reason,  and  because  we  believe  that 
the  Botsford  Case  rests  upon  the  sounder 
doctrine,  we  hold  that  the  trial  court  com- 
mitted no  error  In  overruling  the  motion  re- 
ferred to. 

Nor  did  the  court  err  In  refusing  to  permit 
defendants  to  prove  by  the  plaintiff,  upon 
cross-examination  before  the  jury,  that  he 
had  refused  to  consent  to  be  examined  by  a 
committee  of  physicians  to  be  appointed  by 
the  court  Having  the  legal  right  to  refuse 
to  submit  to  such  an  examination,  the  de- 
fendants had  no  right  to  prejudice  him  be- 
fore the  jury  by  proving  that  he  had  exer- 
cised such  legal  right. 

During  the  trial  the  defendants'  counsel 
sought  to  procure  an  examination  of  the 
plalntlfTs  urine  by  a  committee  of  physicians 
to  be  appointed  by  the  court,  and  they  now 
complain  of  the  ruling  of  the  court  In  refus- 
ing to  compel  the  plaintiff  to  furnish  a  speci- 
men of  his  urine  for  that  purpose.  In  that 
regard,  the  bill  of  exception  reads:  "Be  it 
remembered  that  upon  the  trial  of  the  above 
entitled  and  numbered  cause,  and  after  the 
plaintiff  had  introduced  the  testimony  of  Dr. 
Coker  and  Dr.  Mitchell,  plalntlfTs  witness- 
es, as  to  the  nature,  extent,  and  probable 
duration  of  his  injuries,  and  In  particular 
after  said  physicians  had  testified  as  to  the 
condition  In  which  they  found  the  plaintiff's 
kidneys,  bladder,  and  other  organs  connect- 
ed therewith,  and  as  to  urine  voided  by 
plaintiff,  and  as  to  pus  and  mucous  discbar- 
ges from  the  penis,  and  also  as  to  analysis 
of  the  urine  for  the  purpose  of  discovering 
the  existence  of  albumen  or  sugar  In  the 
urine,  and  as  to  the  diseases  which  might  re-  ° 
suit  from  the  conditions  found  (as  fully  and 
at  large  set  out  In  the  statement  of  facts 
herein,  to  which  reference  is  made  for  a 
statement  of  the  testimony  of  said  witness- 
es as  fully  as  If  the  same  were  incorporated 
herein),  and  after  plaintiff  himself,  and  oth- 
«rs  sworn  In  his  behalf,  had  testified  as  to 
the  ailments  of  which  he  complained,  and  as 
to  his  symptoms,  manifestations  of  pain  and 
suffering,  and  diseased  condition,  the  follow- 
ing, among  other,  proceedings  were  bad: 
Counsel  for  defendants,  upon  cross-examina- 
tion of  the  plaintiff,  John  O.  Cluck,  pro- 
I>ounded  to  him  the  following  question:  'Are 
you  willing.  In  the  presence  of  some  reputa- 
ble person,  or  by  yourself,  and  subsequently 
to  be  supported  by  your  afildavlt  that  it  is 


urine  voided  by  you  Into  a  vessel  which  i» 
absolutely  free  from  any  foreign  matter,  to 
furnish  a  specimen  of  your  urine,  voided  un- 
der the  circumstances  stated,  to  a  commit- 
tee of  competent  phyBlcians  to  be  appointed 
by  the  court,  so  that  an  analysis  of  that 
urine  may  be  made?  To  which  question 
counsel  for  plaintiff  objected  on  the  ground 
that  the  same  was  Irrelevant  and  Immaterial, 
and  a  useless  consumption  of  time,  which 
objections  were  by  the  court  sustained.  And 
thereafter.  In  the  further  progress  of  the? 
trial  of  the  cause,  counsel  for  defendants 
moved  the  court  to  require  and  compel  the 
plaintiff  to  furnish  a  specimen  of  his  urine, 
voided  by  blm  under  the  conditions  stated, 
for  analysis  by  a  committee  of  physicians  to 
be  appointed  by  the  court;  counsel  stating 
to  the  court  that  this  did  not  Involve  a  per- 
sonal examination  of  the  plaintiff,  but  a 
separate  and  distinct  matter  from  an  ex- 
amination of  his  person;  that  It  was  In  the 
interest  of  the  ascertainment  of  truth;  and 
that  plaintiff,  having  offered  testimony  as  to 
the  condition  of  bis  kidneys,  bladder,  and 
genlto-urinary  organs,  should  now  be  com- 
pelled to  submit  such  specimen  of  urine  for 
purposes  of  analysis,  and  should  not  be  per- 
mitted to  withhold  and  conceal  knowledge  of 
actual  conditions  so  far  as  the  same  might 
be  disclosed  by  an  analysis  of  his  urine  for 
the  purpose  of  determining  the  existence  of 
Bright's  disease  or  other  complaint  or  ail- 
ment to  which  plaintiff  objected  on  the  fol- 
lowing ground:  That  the  order  asked  of 
the  court  by  the  defendants,  If  It  could  be 
granted  at  all,  could  not  be  granted  at  thfit 
stage  of  the  trial;  that  the  court  had  no 
power  to  grant  such  an  order,  and  If,  at 
any  time,  he  should  grant  such  an  order. 
It  was  discretionary  with  him  so  to  do,  and 
that  the  ends  of  Justice  did  not  require  it  In 
this  case.  The  court  overruled  said  motion, 
and  refused  to  require  plaintiff  to  furnish 
such  specimen  under  the  conditions  stated. 
To  which  action  of  the  court  In  sustaining 
plalntlfTs  objections  to  the  question  here- 
inbefore set  out,  and  In  overruling  defend- 
ants' said  motion,  the  defendants  then  and 
there  in  open  court  excepted." 

If  it  be  conceded  that  the  trial  court  bad 
the  power  to  compel  the  plaintiff  to  furnish 
a  specimen  of  his  urine  for  examination  by 
physicians  to  be  appointed  by  the  court  wu 
are  of  opinion  that,  before  the  defendants 
can  be  heard  to  complain  In  this  court  It 
must  be  made  to  appear  that  their  motion 
seeking  to  accomplish  that  result  was  sea- 
sonably made.  The  plalntlfTs  petition  ap- 
prised the  defendants  of  the  fact  that  he 
claimed  that  his  kidneys  and  bladder  were 
permanently  Injured,  and  the  written  depo- 
sition of  one  of  his  physicians,  taken  long 
before  the  trial.  Indicated  to  the  defendants 
the  Importance  of  an  examination  of  the 
plaintiff's  urine.  Notwithstanding  this,  the 
motion  now  under  consideration  was  not 
made  until  after  the  trial  was  in  progress 
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before  tbe  Jnry;  nor  does  the  record  show 
the  particular  time  during  tbe  progress  of 
the  trial  when  the  motion  was  made.  The 
bill  of  exception  set  out  above,  after  re- 
citing certain  other  matters,  says:  "And 
thereafter,  In  the  further  progress  of  tbe 
trial  of  the  case,  counsel  for  defendants 
moved  the  court  to  require  and  compel  the 
plaintiff  to  furnish  a  specimen  of  his  urine," 
etc.  Whether  this  was  while  the  plalntifl 
was  on  the  stand  as  a  witness,  or  just  be- 
fore the  entire  evidence  closed,  Is  not  made 
to  appear.  The  end  which  the  defendants 
had  In  view  (which  was  an  «camlnat1on 
of  tbe  plaintiff's  urine  by  a  committee  of 
physicians  appointed  by  the  court)  would 
have  required  time  for  its  accomplishment 
Tbe  plaintiff  would  have  been  entitled  to  a 
reasonable  time,  In  tbe  due  course  of  na- 
ture, to  furnish  tbe  urine,  and  the  court 
would  bare  been  entitled  to  a  like  time  with- 
in which  to  procure  competent  physicians  to 
make  the  examination,  and  the  latter  would 
have  been  entitled  to  reasonable  time  with- 
in which  to  make  such  examination.  For 
augbt  that  appears  in  tbe  record,  to  have 
granted  the  motion  at  tbe  time  that  it  was 
made  might  have  resulted  in  an  unreason- 
able delay  of  tbe  trial;  and  we  therefore 
bold  tbat  it  is  not  made  to  appear  that  the 
trial  court  committed  error  in  overruling 
tbe  motion  referred  to. 

Several  other  questions  are  presented  In 
appellants'  brief,  but  they  do  not  require  dls- 
cusalon  in  this  opinion.  They  have  all  been 
considered  in  consultation,  and  on  all  of 
them  we  rule  against  appellants. 

No  reversible  error  is  shown,  and  tbe  Judg- 
ment ia  affirmed.    Affirmed. 


OTTIjF.  C.  &  &  F.  RT.  CO.  T.  BROOKS.* 

(Court  of  Civil  Appeals  of  Texas.    March  4, 
1903.) 

INJURIES  TO  SERVANT  —  NEOLIOENCB  -  BVI- 
DENCBJ— SUFFICIENCY— EXTENT  OF  INJURIES 
—REFUSAL  TO  SUBMIT  TO  EXAMINATION— 
REBUTTAL  TESTIMONY. 

1.  In  an  action  for  injuries  to  a  servant  earn- 
ed by  a  coal  gate  giving  way,  thuB  permitting 
the  coal  to  (all  against  plaintiff,  evidence  show- 
ing that  the  gate  was  not  properly  secured  by 
bolts,  and  that  there  was  no  proper  inspection 
of  the  spate  and  its  appliances,  was  sufficient  to 
establiui  negligence  on  the  part  of  defendant 

2.  In  an  action  for  injuries  to  a  servant,  it 
was  not  error  to  refuse  to  permit  defendant  to 
prove  by  plaintiff  tbat  he  had  refused  to  submit 
to  an  examination  by  defendant's  physician. 

8.  An  exclusion  of  evidence  was  not  preju- 
didal,  where  the  (acts  sought  to  be  established 
by  tbe  excluded  testimony  were  otherwise  tes- 
tified to  by  the  same  witness. 

4.  In  an  action  for  injuries  to  a  servant  caus- 
ed by  a  coal  gate  giving  way,  thus  permitting 
tbe  coal  to  (all  against  plaintiff,  where  defend- 
ant offered  evidence  to  the  effect  that  the  bolts 
in  the  gate  were  found  in  place  immediately  aft- 
er tbe  acddent  it  was  not  error  to  permit  plain- 

•Babcartns  denied  April  8,  U08.  and  writ  of  error 
{ranted  by  Supreme  Court. 
'  1.  See  Muter  and  Servant,  vol-  34,  Cent.  Dig.  t  216. 


tiff  to  prove  in  rebuttal  that  the  eoal  gate  came 
down  a  second  time  very  shortly  a(ter  plain- 
tiff's accident  and  that  then  the  bolt  was  re- 
placed. 

Appeal  from  District  Court,  Bell  County; 
Jno.  M.  Furman,  Judge. 

Action  by  J.  R.  Brooks  against  tbe  Gulf, 
(Colorado  &  Santa  F6  Railway  (Company. 
From  a  judgment  for  plalntifl,  defendant 
appeals.    Afflimed. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appel- 
lant Jobn  W.  Parker  and  W.  0.  Holbert, 
for  appellee. 

FISHBR,  G.  J.  This  is  an  action  for  per- 
sonal injuries,  wherein  the  appellee  alleges 
tbat,  while  employed  by  appellant  as  a  fire- 
man, in  the  discharge  of  his  duties  he  was 
injured  by  reason  of  the  coal  gate  on  tbe 
tank  giving  way,  striking  bim,  and  causing 
a  large  amount  of  coal  to  fall  on  Mm.  The 
averments  in  tbe  petition  charging  negli- 
gence are  to  the  effect  that  while  in  the  reg- 
ular discharge  of  his  duties  as  a  fireman  on 
tbe  engine,  tbe  gate  which  held  the  coal  in 
the  tank  of  said  engine  gave  way,  and  al- 
lowed the  coal,  which  was  piled  very  blgta, 
to  fall  down  with  great  force  and  violence 
against  the  plaintiff;  tbat  the  gate  was  caus- 
ed to  give  way,  and  tbe  coal  to  fall  and 
strike  against  plaintiff,  by  the  negligence 
and  carelessness  of  the  defendant,  Its  serv- 
ants and  employes  charged  with  the  duty 
in  that  regard,  in  allowing  the  bolts  and 
fastenings  which  were  Intended  to  bold  tbe 
gate  In  position  to  become  unsafe  and  de- 
fective and  to  come  out,  and  in  failing  to 
replace  one  of  said  bolts  which  bad  come 
out.  The  appellant  answered  by  general  de- 
nial, and  tbat  it  had  made  regular  and  prop- 
er inspections  of  the  coal  gate  and  Its  fasten- 
ings, and,  if  there  were  any  defects  in  the 
same,  they  were  not  apparent  and  could 
not  have  been  discovered  by  the  exercise 
of  ordinary  care,  and  that,  if  appellee  was 
Injured  at  tbe  time  and  place  as  charged, 
the  same  was  caused  by  his  contributory 
negligence;  that  he  knew,  and  was  in  a  posi- 
tion to  know,  the  condition  of  the  coal  gate; 
and  that  he  took  no  means  to  look  out  for  his 
own  safety.  Verdict  and  judgment  resulted 
In  appellee's  favor  for  $2,500. 

There  is  evidence  in  tbe  record  to  tbe  ef- 
fect tbat  tbe  coal  gate  was  not  properly  se- 
cured by  bolts,  and  that  one  of  the  bolts 
was  not  in  place,  and  that  thereby  the  coal 
gate  and  part  of  the  coal  In  tbe  tender  fell 
out  and  fell  upon  tbe  appellee,  causing  the 
injuries  complained  of  in  his  petition.  The 
evidence  warrants  the  conclusion  that  the 
defect  pointed  out  could  have  been  discovered 
by  the  appellant,  and  tbat  there  was  no  proper 
inspection  of  the  coal  gate  and  its  appliances, 
and  that  tbe  failure  to  provide  proper 
fastenings  and  the  failure  to  properly  Inspect 
was  negligence  upon  the  part  of  the  appel- 
lant. Tbe  evidence  of  tbe  plaintiff  shows 
tbat  he  was  not  guilty  of  contributory  neg- 
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ligence,  nor  did  be  dlacover  the  fact  that  the 
gate  was  not  properly  secured.  From  the 
facts  in  the  record  showing  the  extent  of 
the  plaintiff's  Injuries,  we  reach  the  con- 
clusion that  the  verdict  and  judgment  are 
not  excessive.  These  findings  dispose  of 
appellant's  first  and  second  assignments  of 
error. 

The  charge  of  the  court  covered  and  pre- 
sented all  of  the  material  issues  that  arose 
from  the  pleadings  and  evidence,  and  the 
charge  is  not  subject  to  the  objections  ur- 
ged against  It 

There  was  no  error  in  refusing  the  request- 
ed instructions  asked  by  appellant,  which  are 
set  out  in  its  brief. 

The  ruling  of  the  court  in  declining  to  ad- 
mit the  evidence  complained  of  lo  the  ttiir- 
teenth  assignment  of  error  is  correct  This 
evidence  was  immaterial. 

The  fourteenth  and  fifteenth  assignments 
of  error  complain  of  the  refusal  of  the  court 
to  permit  the  appellant  to  prove  b;  the  ap- 
pellee that  be  had  refused  to  permit  Dr. 
White  to  make  an  examination  of  his  al- 
leged injuries.  Dr.  White  was  a  surgeon 
in  the  employ  of  appellant  In  view  of  the 
recent  ruling  of  this  court  in  the  case  of 
Austin  &  Northwestern  Railroad  Co.  v.  Cluck, 
78  S.  W.  569,  the  court  did  not  err  in  refus- 
ing to  admit  this  testimony;  but  it  appears 
from  the  evidence  of  the  appellee,  as  shown 
in  the  statement  of  facts,  that  he  did  refuse 
to  permit  the  surgeons  in  the  employ  of  the 
appellant  to  make  an  examination  of  bis 
condition. 

The  testimony  offered  by  appellant,  as  set 
out  under  the  sixteenth  assignment  of  error, 
was  not  material.  It  sought  to  bring  into 
the  case  collateral  matter  about  which  the 
appellee  could  not  be  contradicted.  Further- 
more, the  appellee  had  already  testified  that 
he  was  not  on  friendly  terms  with  these  phy- 
sicians. 

In  view  of  the  qualifications  of  the  court 
to  the  bill  of  exceptions  set  out  under  the 
seventeenth  assignment  of  error,  there  was 
no  abuse  of  discretion  in  permitting  the  dep- 
•  osltion  of. the  witness  May  to  be  offered  in 
evidence,  or  in  permitting  the  witness  to  tes- 
tify in  person  during  the  trial  of  the  case. 

The  controversy  between  the  appellant 
and  Frank  Brooks  related  to  a  suit  with 
which  the  appellee  had  no  connection.  It 
was  a  collateral  matter.  And  therefore  the 
court  did  not  err  as  complained  of  in  the  eigh- 
teenth assignment  of  error. 

The  evidence  of  witness  John  May,  as 
complained  of  in  the  nineteenth  assignment 
of  error,  was  admissible.  The  testimony  was 
to  the  effect  that  the  coal  gate  fell  down  a 
very  short  time  after  the  falling  that  occa- 
sioned the  plaintiff's  injury.  After  this  sec- 
ond falling  of  the  gate,  there  is  evidence 
tending  to  show  that  the  bolt  was  replaced, 
and  that  the  gate  did  not  thereafter  come 
down.  The  evidence  of  the  second  falling  a 
short  while  after  the  first  tended  to  show  that 


the  gate  was  not  properly  secated.  The  ap- 
pellant offered  some  evidence  to  the  effect 
that  the  bolt  was  found  in  its  proper  place 
immediately  after  the  accident  The  pur- 
pose of  this  evidence  evidently  was  to  es- 
tablish the  fact  that  the  falling  of  the  gate 
was  not  attributable  to  the  bolf  s  being  out 
of  place.  The  fact  that  the  gate  fell  down 
under  practically  similar  circumstances  a 
short  while  afterwards  would  have  a  tenden- 
cy to  rebut  the  evidence  of  appellant  offered 
upon  this  subject 

We  find  no  error  In  the  record,  and  tbd 
judgment  is  affirmed.    AfiSrmed. 


STATB  T.  SAN  ANTONIO  ft  A.  P.  RT.  Ca 

(Court  of  Oivil  Appeals  of  Texas.     April  1 
1903.) 

RAILROADS— DISCRIMINATION  BBTWBBN  SHIP- 
PERS—RAILROAD  COKHI3SION— RBOULATION 
—SHIPMENT  OF  COTTON— FOREIGN  SHIP- 
HBNT— EVIDENCE. 

1.  Rev.  St  1896,  art.  4574,  provides  a  pen- 
alty for  unjust  discrimination  by  a  railroad  be- 
tween ship^rs,  and  one  of  the  rules  of  the  rail- 
road commisBion  requires  that  cotton  not  being 
shipped  beyond  the  state  shall  be  stopped  at  tbe 
first  compress  for  comnression.  Held,  in  an  ac- 
tion against  a  railroad  under  the  statute,  that 
where  .one  concentrates  his  foreign  shipments 
at  some  point  within  the  state,  and  there  class- 
fies  them  preparatory  to  their  final  destination, 
and  some  cotton  is  substituted  at  that  point  for 
that  shipped  from  a  certain  point  to  such  class- 
ification point,  such  substitution  and  classifica- 
tion do  not  render  the  shipment  a  local  one, 
which  should  have  been  compressed  at  the  first 
compress. 

2.  In  an  action  against  a  railroad  company, 
brought  by  direction  of  the  railroad  commis- 
sion, for  failure  to  stop  a  shipment  of  cotton  at 
the  first  compress,  it  appeared  that  the  presi- 
dent of  the  first  compress  on  the  line  of  ship- 
ment telephoned  the  railroad  company  that  the 
shipper  had  stated  to  him  that  the  cotton  which 
was  billed  to  a  foreien  port  was  going  to  be 
changed,  and  asked  that  his  compress  get  it; 
and  It  appeared  that  some  time  previous  ths 
president  of  such  compress,  in  going  over  soms 
bills,  had  observed  a  lot  of  cotton  on  wliich  the 
marks  had  been  changed,  and  yet  the  defendant 
had  paid  for  compressing  the  cotton.  Beld,  that 
the  evidence  was  insufScient  to  show  that  the 
railroad  company  was  aware  that  the  shipper 
did  not  intend  to  ship  the  cotton  abroad. 

Appeal  from  District  CJourt  D©  Witt  Cbun- 
ty;  James  O.  Wilson,  Judge. 

Action  by  the  state  of  Texas  against  the 
San  Antonio  &  Aransas  Pass  Railway  Com- 
pany. From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

G.  K.  Bell,  T.  S.  Reese,  and  W.  J.  Baker, 
for  appellant  Davidson  &  Bailey,  for  appeh 
lee. 


JAMES,  C.  J.  This  suit  was  brought  by 
direction  of  the  Railroad  Commission  of  Tex- 
as against  appellee  to  recover  penalties  for 
alleged  violations  of  article  4574,  S  1.  Rev. 
St  1896  (unjust  discrimination),  and  of  the 
regulations  of  tbe  commission  concerning  the 
compression  of  cotton  at  the  first  compress 
en  route  from  origin  to  destination  of  the 
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sUpment,  wben  name  is  to  be  compressed 
tn  transit.  The  cotton  In  question  (100  bales) 
was  shipped  by  A.  Breyer  from  Yorktown, 
Tex.,  on  defendant's  line,  to  Bremen,  Ger- 
many, on  a  through  rate,  nnder  export  bill 
of  lading,  via  Houston  and  Galveston,  Tex.; 
the  same  to  be  compressed  at  Houston.  The 
petition  alleged:  That  Breyer,  being  desir- 
ous of  concentrating  said  100  bales  at  Hous- 
ton for  the  purpose  of  marking,  classing, 
grading,  Treighing,  and  preparing  same  for 
market,  and  for  the  purpose  of  determining 
Its  final  destination,  did  not  class,  grade,  or 
otherwise  prepare  said  cotton  for  market, 
otherwise  than  to  mark  the  same  at  York- 
town  with  mark  "D.  O.  K.,"  and  had  not 
Willie  It  was  at  Yorktown  determined  its 
final  destination.  That  for  the  purpose  of 
evading  the  regulations  of  the  commission 
reqnirlng  said  cotton  to  be  compressed  at 
the  Cnero  Cotton  Compress  (the  first  com- 
press in  transit),  he  determined  to  ship  it  to 
Houston,  passing  said  compress,  upon  pre- 
tended export  bills  of  lading,  and  on  Septem- 
ber 3,  1900,  applied  to  defendant  for  and  ob- 
tained such  bills  of  lading,  and  thereunder 
caused  it  to  be  carried  from  Yorktown, 
throogb  Cnero,  and  by  said  compress,  to 
Houston.  That  when  it  arrived  "at  Houston 
it  was  placed  on  the  platform  of  the  Bayou 
City  Compress,  and  while  still  in  the  hands 
of  defendant,  and  upon  previous  understand- 
ing with  defendant,  Breyer's  employes  went 
upon  said  platform,  and  classed,  graded, 
weighed,  and  remarked  said  cotton;  chan- 
ging the  original  marks,  "D.  O.  K.,"  on  38 
of  the  bales,  and  placing  other  marks  there- 
on; separating  such  38  bales  from  the  re- 
mainder of  the  said  100  bales,  and  replacing 
oi  substituting  said  88  bales  with  88  others 
taken  from  cotton  which  had  arrived  at  said 
compress  from  HallettsvlUe,  Tex.,  under  oth- 
er bills  of  lading  and  marks,  on  which  they 
placed  the  mark  "D.  O.  D."  That  the  lOO 
bales  thus  formed  were  compressed.  That 
thereafter  said  100  bales  were  delivered  by 
defendant  to  the  Texas  Ik  New  Orleans  Uall- 
road  Company  us  being  the  identical  cotton 
which  it  had  transported  from  Yorktown, 
and  were  shipped  out  from  Houston  under 
other  and  different  export  bills  of  lading 
than  those  issued  at  Yorktown,  and  trans- 
ported outside  of  the  state.  That  said  100 
bales  were  originally  consigned  to  "V. 
Kraege,  Bremen,  Germany,  notify  A.  Brey- 
er." bnt  the  cotton  thus  marked  D.  O.  K., 
which  left  Houston,  and  which  purported  to 
be  the  same  cotton,  but  which  was  not,  was 
consigned  to  "B.  M.  Noble,  Bremen.  Germany, 
notify  C.  A.  Gruner  &  Co."  "That  the 
agents  of  the  defendant  company,  at  the  time 
of  and  before  the  receipt  by  them  of  said 
100  bales  of  cotton  delivered  to  them  at 
Torkto'wn  by  Breyer's  agent,  had  notice  that 
It  was  the  Intention  of  Breyer  to  apply  to 
defendant's  agent  at  Yorktown  for  export 
bill  of  lading  for  said  100  bales  of  cotton, 
to  enable  blm  to  take  the  same  to  Houston 


for  compression,  and  there  to  be  classed, 
graded,  weighed,  and  otherwise  prepared  for 
market,  and  there  to  determine  its  final  des- 
tination, and  that  portions  of  said  cotton 
would  be  taken  out,  and  other  cotton  sub- 
stituted therefor.  That  the  plan  was  resort- 
ed to  by  Breyer  to  enable  him  to  pass  the 
Ouero  Compress,  and  that,  with  full  knowl- 
edge of  the  intention  of  said  Breyer  as  afore- 
said, the  defendant  issued  to  him  export  bills 
of  lading;  contriving  and  intending  thereby 
that  the  same  should  be  used  as  a  device  nnd 
cover  to  evade  the  compress  regulations  of 
the  railroad  commission.  That  said  regula- 
tions required  cotton  shipped  from  Yorktown 
to  Houston  to  be  stopped  at  Cuero  for  com- 
pression; there  being  a  compress  at  said 
point  in  operation  at  the  time,  and  that 
being  the  first  compress  on  defendant's  line 
between  Yorktown  and  Houston.  The  cot- 
ton was  shipped  on  a  bill  of  lading  calling 
for  delivery  at  Bremen,  Germany,  and  was 
claimed  by  defendant  to  be  an  export  ship- 
ment, and  not  subject  to  the  aforesaid  regn- 
Litions.  The  petition  alleges  that,  notwith- 
standing the  form  of  the  bill  of  lading,  the 
cotton  was  a  local  shipment  from  Yorktown 
to  Houston,  by  reason  of  the  fact  that  It 
was  the  Intention  of  the  shipper,  known  to 
defendant's  agent,  to  stop  the  cotton  at  the 
Bayou  City  Compress  at  Houston,  there  to 
be  compressed,  weighed,  and  classed  and 
graded,  and  its  destination  fixed,  and  to 
make  substitution  of  the  cotton,  thereby 
changing  Its  Identity.  Defendant  answered 
by  voluminous  exceptions  and  pleas  to  the 
Jurisdiction  and  exceptions  to  the  merits, 
which  were  overruled.  Defendant  answered 
further  by  general  denial,  and  specially  de- 
nied any  notice  or  knowledge  as  to  Breyer's 
Intentions  with  regard  to  the  handling  of  the 
cotton  at  the  Bayou  City  Compress  at  Hous- 
ton, and  denied  its  power  to  prevent  or  in 
any  way  Interfere  with  the  handling  of  the 
cotton  at  the  compress,  or  its  responsibility 
therefor.  The  defendant  alleged  that  the 
shipment  was  a  bona  fide  export  shipment, 
and,  as  such,  not  subject  to  the  compress 
regulations  of  the  Railroad  Commission  of 
Texas."  The  court  instructed  the  Jury  to 
find  for  defendant 

Appellant  makes  two  assignments  of  error, 
which  are  as  follows: 

"The  court  erred  in  Instructing  the  Jury  to 
find  a  verdict  for  the  defendant,  and  In  re- 
fusing to  submit  to  the  Jury  the  issues  pre- 
sented by  the  pleadings  and  the  evidence. 
If  Breyer  Intended  at  the  time  of  the  ship- 
ment of  the  cotton  In  question  to  stop  It 
at  the  Bayou  City  Compress,  at  Houston, 
there  to  remark,  reweigh,  grade,  and  classify 
It,  and  to  substitute  for  the  cotton  shipped 
from  Yorktown  other  cotton,  so  as  to  make 
a  shipment  of  one  hundred  bales  of  uniform 
grade  before  the  same  was  shipped  out  from 
Houston,  and  afterwards  did  so,  then  the 
shipment  from  Yorktown  to  Houston  was  a 
local  shipment,  and  subject  to  the  compress 
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regnlatloiiB  of  the  railroad  commission;  and. 
If  tbe  defendant's  agents  knew  or  bad  notice 
at  the  time  of  or  before  tbe  receipt  of  said 
cotton  for  shipment  that  such  was  Breyer's 
Intention,  they  were  required  to  treat  tbe 
shipment  as  a  local  shipment,  under  tbe  said  | 
compress  regulations,  and  to  stop  It  at  tbe 
Giiero  CJompress  for  compression,  and  this  . 
Issae  should  bare  been  submitted  to  tbe 
Jury  UQder  tbe  evidence  Introduced,  which 
was  sufficient  to  autborize  finding  for  plain- 
tiff." 

"The  coort  erred  In  refusing  to  give  to  the 
jury  the  Instructions  asked  by  tbe  plaintiff. 
The  evidence  raised  issues  of  fact  wblcta 
should  have  been  submitted  to  the  Jury  with 
regard  to  tbe  manner  in  which  the  cotton 
was  handled  by  Breyer  at  the  compress  In 
Houston,  the  intention  of  Breyer  at  the  time 
of  the  shipment  to  handle  the  cotton  in  this 
way,  and  the  notice  to  the  defendant's  agents 
at  and  before  the  receipt  of  the  cotton  for 
shipment  as  to  Breyer's  intentions,  which  Is- 
sues of  fact,  if  found  for  the  plaintiff,  would 
have  constituted  the  shipment  a  local,  and 
not  a  foreign  and  interstate,  shipment,  and 
would  have  required  a  verdict  for  the  pen- 
alties sued  for;  and  the  evidence  was  suffi- 
cient to  authorize  a  finding  for  the  plaintiff 
on  these  issues." 

The  contentions  of  the  state  are,  substan- 
tially, first,  that  tbe  shipment  to  Houston 
was  a  local  one— rendered  so  by  the  facts 
and  circumstances— notwithstanding  it  went 
shipped  under  an  export  bill  of  lading,  and 
that  It  was  really  a  foreign  shipment  only 
from  Houston;  second,  that  defendant  knew 
or  was  put  on  notice  of  the  domestic  charac- 
ter of  the  shipment  from  Yorktown  to  Hous- 
ton. 

The  testimony  on  all  material  mattetB  Is 
undisputed.  A.  Breyer  was  a  buyer  of  cot- 
ton for  shipment  abroad.  The  100  bales  in 
question  he  purchased  and  shipped  on  a 
through  rate  from  Yorktown,  Tex.,  via 
Houston  and  Galveston,  Tex.,  to  Bremen, 
Germany,  to  be  compressed  at  Houston,  un- 
der an  export  bill  of  lading,  and  consigned, 
"To  order  of  F.  Kraege,  notify  A.  Breyer." 
F.  Kraege  was  a  merchant  of  Yorktown, 
Tex.,  from  whom  Breyer  bought  tbe  cotton, 
and  on  September  third,  the  date  of  tbe 
shipment,  tbe  purchase  price  was  unpaid. 
Therefore  it  was  made  to  the  order  of 
Kraege,  to  whom  the  bill  of  lading  was  deliv- 
ered, and  who  sent  it  with  his  blank  Indorse- 
ment to  H.  Runge  &  Co.,  at  Cuero,  for  col- 
lection, where  the  draft  was  paid  and  tbe 
bill  oi  lading  forwarded  to  Breyer  on  tbe 
4tb.  The  first  compress  out  from  Yorktown 
was  the  Cuero  Cotton  Compress,  and  the  cot- 
ton went  on  to  Houston  without  stopping 
there.  When  this  cotton  arrived  at  Houston, 
and  was  delivered  to  Bayou  City  Compress, 
Brey4sr  had  there  a  lot  of  cotton  which  be 
had  acquired  at  Hallottsvllle,  Tex.,  and 
which  was,  under  like  export  bills  of  lading, 
being  conveyed  In  like  manner  to  Bremen, 


Germany.  The  stoppage  and  collection  ot 
all  this  cotton  by  Breyer  at  Houston,  where 
Breyer  had  his  office,  clerks,  and  facilities, 
was  for  the  purpose  of  compressing  and 
classifying  It,  etc.  Tbe  alleged  substitution 
(what  the  evidence  shows  to  be  classifica- 
tion) while  the  cotton  was  at  the  compress 
consisted  In  Breyer  taking  38  bales  from  the 
Yorktown  lot  and  38  bales  from  the  Halletts- 
vllle  lot,  and  substituting  one  lot  In  place 
of  the  other,  thus  claBsifylng  the  cotton; 
that  is,  getting  cotton  of  uniform  grade  in 
one  lot  and  under  one  bill  of  lading.  In- 
cidental to  this,  the  marks  on  the  bales  were 
changed.  All  the  bales  thus  handled  and 
shifted  from  one  bill  to  another  were  tbe  cot- 
ton of  Breyer,  and  were  under  export  bills 
ot  lading  calling  for  the  same  foreign  port 
of  destination— no  other  cotton  figuring  In 
the  transaction— and  all  the  cotton  thus  col- 
lected at  that  time  and  place  had  been  pur- 
chased by  Breyer,  and  went  forward  In  due 
course  to  Bremen. 

Although  appellant.  In  the  petition,  seems 
to  base  the  action,  to  some  extent,  upon  the 
fact  or  circumstance  that  the  original  bill  of 
lading  was  taken  up  at  Houston,  and  that 
defendant  Issued  another  export  bill  of  lad- 
ing for  the  cotton  in  question  from  Hou.iton 
to  Bremen,  via  New  Orleans,  instead  of  Gal- 
veston, with  change  of  consignee  to  "E.  li. 
Noble,  notify  E.  C.  Gruner  &  Co."  Appel- 
lant does  not,  In  his  brief,  seem  to  be  rely- 
ing on  said  facts.  Nevertheless  we  probably 
should  state  tbe  evidence  in  regard  to  this. 
While  the  cotton  was  in  tbe  compress  at 
Houston  tbe  storm  of  September  8,  1900,  oc- 
curred, which  destroyed  Galveston's  com- 
merce for  tbe  time  being.  The  steamer  He- 
ligoland, on  which  Breyer  bad  a  contract  for 
ocean  carriage,  and  had  been  engaged  by 
blm  to  carry  these  lots  of  cotton  to  Europe, 
and  which  was  due  to  arrive  on  the  10th, 
arrived  at  Galveston  on  the  lltb,  and,  find- 
ing the  condition  of  things  there,  put  out  from 
Galveston  on  tbe  13tb,  after  notifying  Brey- 
er. This  necessitated  the  routing  of  the  cot- 
ton to  New  Orleans  by  what  were  In  that 
emergency  known  as  "distress  shipments," 
and  the  common  practice  In  such  cases  was 
to  issue  new  bills  of  lading.  In  fact.  In  or- 
dinary circumstances  tbe  original  bill  of  lad- 
ing would  customarily  be  taken  up  at  Gal- 
veston, and  a  "port  side"  bill  of  lading  Is- 
sued by  the  ship,  covering  all  cotton  btiong- 
ing  to  one  person  on  that  ship.  There  was 
no  change  of  destination,  and  although  we 
regard  the  change  in  tbe  name  of  tbe  con- 
signee in  the  bills  of  lading  as  of  no  im- 
portance In  determining  whether  the  ship- 
ment from  Yorktown  to  Houston  was-  do- 
mestic, or  a  part  of  a  foreign  shipment,  we 
may  add  that  the  evidence  is  that  Breyer 
held  tbe  original  bill  of  lading,  with  F. 
Kraege's  blank  Indorsement  thereon,  mak- 
ing him  the  real  owner;  and  E.  M.  Noble, 
the  consignee  named  in  the  new  bill  of  lad- 
ing, was  Breyer's  clerk  and  representative, 
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and  the  cotton  was  really  consigned,  "To 
the  order  of  A.  Breyer,  notify  A.  O.  Graner 
&  Co."  A  O.  Gmner  &  Co.  were  his  corre- 
spondents In  Bremen. 

The  above  facts  are  all  that  need  be  stat- 
ed, to  arrive  at  what,  In  our  opinion.  Is  the 
proper  disposition  of  the  case.  Appellant's 
complaint  is  that  there  was  certain  evidence 
which  should  have  carried  the  case  to  the 
inrj,  and  this  evidence  we  aliall  refer  to  in 
the  opinion. 

Conclusions  of  Law. 

1.  We  take  it  for  granted  that  no  one  will 
insist  that  the  stoppage  of  cotton  en  route  for 
compression  alone  would  transform  a  foreign- 
billed  shipment  into  a  domestic  one.  Appel- 
lant appears  to  contend  that  classification, 
reweighlng,  and  remarking  had  that  efFect  on 
this  shipment  Breyer's  place  of  business 
was  in  Honston.  He  was  engaged  in  buying 
cotton  at  different  points  in  the  state  for  ex- 
port. He  clearly  had  the  right  to  compress; 
also  to  classify  and  grade  his  purchases  ac- 
cording to  the  requirements  of  the  particular 
consignment  he  desired  to  make;  also  he  bad 
a  right  to  ship  cotton  from  the  points  of  pur- 
chase by  foreign  bills  of  lading.  It  is  also 
clear  that  he  could  not  classify  and  grade 
several  lots  of  cotton,  bought  at  different 
points,  without  collecting  them  at  some  point 
And  to  our  minds  It  is  clear,  also,  that  the 
act  of  classifying,  as  It  was  done  In  this  in- 
stance, at  a  central  point  on  the  lines  of  these 
several  shipments,  was  not  in  any  sense  an 
act  of  preparation  or  perfection  of  the  cotton 
for  market  Notliing  was  done  to  the  article 
itself,  but  to  compress  it  and  as  compressed 
it  went  on.  It  was  already  destined  abroad 
(tliat  is  all  the  lots  of  cotton  from  which  the 
subetitDtlons  were  made  .were  under  export 
bills  to  the  same  destination,  and  all  were  ac- 
tually exported);  and  we  think  it  should  be 
held,  under  the  circumstances,  that  the  mere 
shifting  of  bales  from  one  bill  of  lading  to  an- 
other was  immaterial,  and  did  not  interrupt 
the  foreign  nature  of  the  several  shipments. 
One  of  the  regulations  of  the  commission 
seems  to  recognize  that  cotton  may  be  con- 
centrated through  shipments  at  some  point 
and  there  classified,  without  constituting 
such  shipments  domestic,  unless,  in  addition 
to  snch  concentration  and  classification  pre- 
paratory to  final  destination,  It  is  brought  to 
that  point  to  determine  the  point  of  final 
destination.  Section  4,  Commodity  Tariff, 
I-B,  Sixth  Annual  Report  Railroad  Commis- 
sion of  Texas,  p.  48.  And  it  is  nncontrovert- 
ed  that  the  final  destination  of  this  cotton 
was  determined  before  the  cotton  was  start- 
ed from  YorktowiL  This  appears  to  signify 
that  In  the  opinion  of  the  commission,  a  for- 
eign shipment  does  not  lose  that  character  by 
a  classification  of  cotton  en  route.  And  it 
has  been  held  that  coal  mined  in  a  state,  and 
started  to  another  state,  but  stopped  for  sep- 
aration and  assortment  does  not  thereby  lose 
its    character   as   an    interstate    shipment 


State  ex  rel.  V.  Bngle,  84  N.  J.  Law,  426. 
We  conclude  that  none  of  the  said  acts  was 
sufficient  to  transform  this  into  a  local  ship- 
ment 

2.  The  testimony  was  that  at  the  time  of 
this  transaction  Breyer  was,  and  had  been» 
engaged  exclusively  in  buying  cotton  to  ex- 
port abroad.  The  penalties  sought  to  be  lm> 
posed  are  against  appellant  carrier  for  not 
stopping  the  100  bales  for  compression  at 
Cuero.  It  seems  to  us,  at  the  start,  that  It 
cannot  be  held  liable  for  not  stopping  there 
unless  it  knew  that  this  cotton  was  not  be- 
ing bona  fide  billed  for  a  foreign  port;  in  oth- 
er words,  that  notwithstanding  the  form  of 
the  shipment  it  knew  that  the  cotton,  or 
some  of  it  was  not  intended  for  exportetlon. 
There  is  no  testimony  that  would  sustain  such 
a  conclusion.  If  Breyer  had  admitted  to  ap- 
pellant that  he  did  not  Intend  to  export  the 
cotton,  or  had  so  declared  to  appellant's 
knowledge,  or  had  admitted  or  declared,  to 
defendant's  knowledge,  that  he  intended  to  do 
certain  things  with  the  shipment  at  Houston 
which  would  be  inconsistent  with  its  inter- 
state or  foreign  status,  and  constitute  it  a 
local  shipment  to  Houston,  defendant's  duty 
to  stop  the  cotton  at  Cuero  could  well  be 
claimed.  Defendant  however,  could  not  fore- 
see what  would  happen  to  it  after  it  reached 
Honston;  hence  it  must  have  had  previous 
knowledge  of  what  was  to  be  done  with  It 
there,  or  unmistakable  notice  of  what  was 
to  be  done  with  it,  in  order  to  devolve  upon 
it  the  responsibility  of  stopping  the  cotton 
at  Cuero,  in  opposition  to  Breyer's  wishes 
to  have  It  compressed  at  Houston.  The  re- 
sponsibility was  a  grave  one  to  defendant 
as  in  either  event  it  would  incur  liability  if 
mistaken,  and  therefore  it  ought  not  be  held 
liable  for  the  penalties  sued  for  unless  It  had 
Information  mora  definite  than  a  vague  suspi- 
cion that  Breyer  was  using  a  foreign  bill  of 
lading  in  order  to  evade  the  laws  of  the  state 
in  reference  to  local  oommeree. 

"3.  There  was  not  a  particle  of  evidence  that 
Breyer,  in  making  the  shipment  had  any  in- 
tention of  doing  anything  except  what  was 
actually  done  with  it  at  Houston.    Certainly 
what  he  did  was  the  t>est  evidence  of  what 
his  Intention  was,  and.  In  view  of  it  tlie 
mere  suspicions  on  the   subject  which  the 
president  of  the  Cuero  Compress  imparted  to 
defendant  ought  not  to  count  at  all.    But  If 
he  had  the  Intention  to  substitute  some  of 
the  100  bales  with  local  cotton,  or  to  use 
some  of  it  for  local  purjMses,  it  would  amount 
to  nothing,  when  it  conclusively  appean  that 
he  did  nothing  of  the  kind.    It  was  shown 
that  the  president  of  the  compress  at  Cuero, 
upon  learning  that  Breyer  was  about  to  make 
j  this  shipment  and  after  failing  to  get  him 
j  to  agree  to  give  It  to  his  compress,  called  up 
I  defendant's  agent  by  telephone,  and  insisted 
I  on  having  the  cotton,  and  told  him  tiiat  he 
was  confident  from  Mr.  Breyer's  stetement 
to  him,  that  the  cotton  was  going  to  be  cfaan- 
'  ged.  Its  identity  destroyed,  etc.,  and  asked 
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defendant  to  see  that  his  compress  got  It 
The  same  witness  detailed  the  conversation 
be  had  had  with  Breyer,  from  which  it  ap- 
pears that  all  Breyer  had  told  him  was  that 
he  wanted  to  work  the  cotton  at  Houston, 
and  would  take  It  there.  And  In  view  of 
the  witness'  apprehensions,  defendant  actoal- 
ly  exacted  a  promise  from  Breyer  that  he 
would  not  "substitute  cotton."  This  infor- 
mation, which  only  purported  to  be  the  suspi- 
cion of  the  witness,  and  which  the  event  dem- 
onstrated was  an  unfounded  suspicion,  to- 
gether with  another  fact  stated  by  the  same 
witness— that  some  time  previous  to  this  ship- 
ment he  had,  in  going  over  some  claims 
against  the  Yorktown  and  Ouero  compresses, 
observed  a  lot  of  cotton  upon  which  the  marks 
had  been  changed,  and  yet  the  defendant  had 
paid  for  compressing  the  cotton— constitutes 
all  the  evidence  that  could  possibly  be  relied 
on  to  show  that  defendant  was  aware  that 
Breyer  Intended  to  Improperly  substitute  cot- 
ton In  the  present  transaction.  Its  sufficiency 
for  that  purpose,  in  connection  with  the  other 
evidence,  is  too  patent  to  require  further  dis- 
cussion. After  all.  It  Is  Immaterial  what 
Breyer  might  have  done  with  this  cotton  at 
Houston.  It  does  not  matter  what  he  meant 
by  saying  that  he  intended  to  work  It  at 
Houston,  when  what  he  did  with  it  there 
was  merely  to  classify  and  grade  it  along 
with  other  bales  similarly  destined.  It  mat- 
ters not  that  he  may  have  promised  defend- 
ant's agent  that  he  would  not  substitute  cot- 
ton, If  what  he  actually  did  in  that  respect 
was  permissible  In  such  shipments.  The  sur- 
render of  the  original  bill  of  lading,  and  the 
issuance  of  the  new  one  from  Houston  by 
way  of  New  Orleans,  as  we  have  explained 
this,  if  it  could  possibly  be  held  that  it  op- 
erated to  transform  the  shipment  Into  a  local 
one,  was  something  which  neither  the  defend- 
ant, nor  even  the  president  of  the  Cnero  Com- 
press, could  have  anticipated. 

We  conclude,  therefore,  that  the  undisputed 
evidence  established  that  this  shipment  was, 
from  Its  origin  to  the  time  it  left  the  state,  a 
foreign  shipment;  also  that  the  shipper  did 
not  have  any  design  in  this  entire  matter  ex- 
cept In  good  faith  to  export  the  cotton  ac- 
cording to  the  bills  of  lading,  and  that  neither 
facts  nor  notice  existed  which  would  have 
warranted  defendant  In  disregarding  the  ship- 
per's Instructions  to  deliver  this  cotton  for 
compression  at  Houston. 

Affirmed. 


PBURT  V.  CASTER. 

(Supreme  Court  of  Missouri,   Division  No.   1. 

March  18,  1903.) 

HOMESTEAD  —  INTENTION  —  JUDGMENT— COL- 
LATERAL ATTACK— SKRVICK  OP  SUMMONS 
—RETURN  OF  AMENDMENT. 

1.  Plaintiff  and  his  wife  owned  adjoining 
tracts  of  land.  For  many  years  before  and 
after  her  death  he  lived  on  his  tract,  and  culti- 
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vated  both  tracts,  until  he  conveyed  hb  tract 
to  the  grantor  of  defmdant,  and  moved  off, 
renting  a  farm  1^  miles  away,  and  selling  tlie 
standing  crop  on  the  wife's  tract  to  defendanL 
A  short  time  thereafter  defendant  purchased 
plaintifTs  Interest  in  the  wife's  tract  at  execu- 
tion sale.  The  tract  was  fenced,  bat  had  no 
buildings  thereon.  Plaintiff  testified  that  he 
Intended  to  make  this  tract  his  homestead. 
Bdd,  that  It  was  not  his  homestead  at  the  time 
of  the  execation  sale,  since  mere  intention  does 
not  make  a  homestead,  and  Rev.  St.  1899,  f 
8616,  allowed  only  160  acres  as  homestead, 
which  was  the  amount  of  his  own  tract,  on 
which  he  lived  until  he  moved  away. 

2.  Under  Rev.  St.  1899,  f  {  667,  660,  provid- 
ing that  the  court  may  amend  any  retnm  in 
an  action  in  afBrmance  of  the  judgment  there 
in,  the  court,  after  judgment,  may.  In  the  exer- 
cise of  a  sonnd  jndlcial  discretion,  amend  or 
refuse  to  amend  the  sheriffs  retnm  on  the  sum- 
mons. 

3.  On  an  application  to  amend  the  sheriff's 
return  on  a  summons  after  judgment,  where 
the  service  was  claimed  to  have  been  made  by 
leaving  the  summons  and  petition  with  a  mem- 
ber of  defendant's  family,  and  the  sheriff  can- 
not remember  with  whom  he  left  them,  the  re- 
fusal of  the  application  was  not  an  abuse  of 
discretion. 

4.  Under  Rev.  St  1899,  {  S70,  providing  that 
service  may  be  made  on  a  defendant  by  learing 
a  copy  of  the  summons  and  petition  at  bis 
usual  place  of  abode  with  a  member  of  his 
family  over  the  age  of  15  years,  where  the  re- 
turn does  not  show  that  a  copy  of  the  petition 
was  served  with  the  summons  a  judgment  by 
defanlt,  based  on  such  service,  is  void,  and 
may  be  attacked  collaterally,  notwithstanding 
the  judgment  recites  that  the  defendant  "was 
duly  summoned  as  the  law  directs." 

Appeal  from  Circuit  Court,  Daview  Coun- 
ty; Gallatin  Craig,  Special  Judge. 

Action  by  Benjamin  F.  Fenrt  against  Wil- 
liam O.  Caster.  From  a  judgment  in  favor 
of  plaintlfC,  defendant  appeals.    Affirmed. 

Ejectment  for  the  northwest  quarter  of  the 
northwest  quarter  of  section  6,  in  township 
59,  range  28,  Jn  Daviess  county.  The  peti- 
tion is  In  the  usual  form,  and  ouster  la  laid 
as  of  January  2,  1900.  The  answer  is  a  gen- 
eral denial.  Upon  the  trial  below  it  was  ad- 
mitted that  Mrs.  Nancy  C.  Feurt  Is  the  com- 
mon source  of  title,  that  she  was  the  wife  of 
the  plaintiff  at  the  time  of  her  death,  and 
that  she  died  seised  of  an  indefeasible  estate 
in  fee  simple  of  the  land.  She  died  in  April, 
1889,  Intestate,  leaving  surviving  her  the 
plaintiff,  her  husband,  and  seven  living  chil- 
dren, bom  of  that  marriage.  For  about  10 
or  11  years  after  her  death  the  plaintiff  had 
possession  of  the  land.  It  adjoined  a  tract 
of  160  acres,  owned  by  him,  and  he  used  this 
land  in  connection  with  his  land.  There 
were  no  houses  or  other  bnlldlngs  upon  this 
land,  but  It  was  under  fence.  The  plaintiff 
resided  on  his  160  acres,  with  his  family,  and 
it  was  his  homestead.  He  says  he  farmed 
this  land  In  connection  with  his  homestead. 
There  was  a  deed  of  trust  on  his  land,  which 
was  foreclosed  in  April,  18U7,  and  was 
bought  in  by  the  bank,  the  cestui  que  trust 
and  at  the  same  time  he  conveyed  the  land 
to  a  trustee  for  the  bank.  So  the  plaintiff 
lost  his  own  land.  The  defendant  purchased 
from  the  bank  the  160  acres  of  land  it  bad 
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thna  acquired  from  the  plalntUT.  Tberenpon 
the  plaintiff  removed  from  his  former  home- 
stead, and  rented  a  farm  about  a  mile  and 
a  half  therefrom,  and  moved  hia  family 
thereto,  and  has  ever  since  resided  there. 
Over  the  objection  of  the  defendant,  the 
plaintiff  was  permitted  to  testify  that  he  in- 
tended to  keep  the  land  in  question  as  his 
homestead,  and  to  build  thereon,  and  to  re- 
turn thereto  as  soon  as  he  built,  but  had 
been  financially  unable  so  far  to  do  so. 
When  the  plaintiff  removed  from  the  100 
acres,  the  defendant,  the  new  owner,  went 
Into  possession  thereof  in  October  or  Novem- 
ber. 1899.  He  then  purchased  from  the 
plaintiff  "the  crop  and  stalk  field"  on  the 
land  In  controversy,  and  went  into  the  pos- 
session thereof,  l^ereafter,  on  I>eceml)er 
16,  1890,  the  defendant  became  the  purchaser 
of  the'  right,  title,  and  Interest  of  the  plain- 
tiff in  the  land  In  controversy  at  the  sheriff's 
sale  thereof  under  execution,  upon  a  Judg- 
ment rend^ed  on  September  14,  1896,  by  the 
circuit  court  of  Daviess  county,  in  favor  of 
Ellen  Gilreath,  the  mother  of  the  nlalntiS's 
deceased  wife,  against  the  plaintiff.  Thus 
the  plaintiff  claims  a  life  estate  by  the  cur- 
tesy In  the  land,  which  he  contends  was  not 
subject  to  execution,  because  he  had  estab- 
lished his  homestead  thereon,  and  the  de- 
fendant claims  as  assignee  of  his  estate  by 
the  curtesy  under  the  Judgment,  execution, 
and  sale  aforesaid. 

The  plaintiff  claims  that  the  Judgment  is 
void,  and  therefore  may  be  attacked  in  this 
collateral  proceeding,  because  the  return  of 
the  sheriff  on  the  summons  Issued  in  the  case 
of  Ellen  Gilreath  against  him  was  Insufficient 
tu  law  to  confer  Jurisdiction  over  his  person. 
In  that  It  simply  recited:  "I  hereby  certify 
that  I  executed  the  within  writ  in  the  county 
of  Daviess,  state  of  Missouri,  on  the  2l8t  day 
of  August,  1896,  by  leaving  a  copy  of  the 
same  at  the  usual  place  of  abode  of  Ben- 
jamin F.  Peurt,  with  a  member  of  his  family 
over  the  age  of  16  years;"  while  the  statute 
requires  not  only  that  a  copy  of  the  writ 
shall  be  served  upon  the  4efendant,  but  also 
that  a  copy  of  the  petition  shall  be  served 
upon  him,  and  this  return  does  not  show  that 
a  copy  of  the  petition  was  so  served  upon  the 
defendant  in  that  case  (the  plaintiff  In  this 
case),  and  therefore  the  court  never  had  any 
Jurisdiction  to  render  a  Judgment  against  the 
defendant  In  that  case,  and  the  Judgment  is 
void,  and  hence  open  to  collateral  attack. 
On  the  other  hand,  the  defendant  claims  that 
the  land  in  controversy  never  was  the  home- 
stead of  the  plaintiff,  and  hence  his  estate 
by  the  curtesy  was  subject  to  execution;  and, 
further,  that  the  Judgment  aforesaid  is  not 
void,  but  only  voidable  or  Irregular,  and  that 
sncb  Irregularities  were  only  subject  to  at- 
tack by  the  defendant  In  that  case  itself,  and 
are  impervious  to  attack  in  this  collateral 
case;  and  also  that  the  trial  court  erred  In 
refusing  to  permit  the  sheriff  to  amend  his 
return  so  as  to  show  that  a  copy  of  the  peti- 
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tion  as  well  as  of  the  writ  was  served  on  the 
defendant  in  that  case.  The  defendant  offer- 
ed the  evidence  of  the  deputy  sheriff  who 
served  the  writs,  which  tended  to  show  that 
a  copy  of  the  petition  was  attached  to  the 
writ,  and  that  he  served  both  at  the  same 
time  by  leaving  them  at  the  defendant's 
usual  place  of  abode  with  a  member  of  his 
family  over  the  age  of  16  years;  but  the 
deputy  sheriff  could  not  remember  who  such 
person  was,  or  whether  It  was  a  man  or  a 
woman,  but  was  certain  that,  whoever  it 
was  was  over  the  age  of  16  years.  He  also 
said  he  never  served  any  other  writs  upon 
the  plaintiff  herein.  On  the  other  hand,  the 
plaintiff  proved  by  his  stepdaughter,  Mrs. 
Sinnie  Cathcart,  that  some  one  (she  could 
not  say  who)  gave  her  some  papers  (she  did 
not  know  what  they  were),  and  asked  her  to 
give  them  to  her  stepfather,  the  plaintiff,  and 
that  she  did  not  do  so.  She  also  said  she 
would  be  19  years  old  on  April  6,  1901.  The 
writ  In  question  was  served  August  21,  1896. 
So  that  she  was  only  14  years  old  at  the  time 
of  the  service.  On  motion  of  the  defendant, 
however,  the  court  struck  out  all  of  her  tes- 
timony, because  she  did  not  identify  the  per- 
son who  served  the  papers  as  being  the  dep' 
uty  sheriff  who  served  the  writ  in  question. 
Hence  her  testimony  is  not  open  to  consid- 
eration in  this  case  in  this  state  of  the  rec- 
ord. The  defendant,  however,  contends  that 
the  sheriff  had  a  right  to  make  the  amend- 
ment, and  that  evidence  that  the  proposed 
amendment  was  untrue  was  inadmissible, 
for  the  reason  that,  if  the  amended  return  be 
false,  the  party  aggrieved  would  have  a  rem- 
edy on  the  sheriffs  bond,  Just  as  If  the  orig- 
inal return  had  been  as  the  proposed  amend- 
ment contemplated,  and  that  such  remedy  is 
exclusive.  Per  contra,  the  plaintiff  claims 
that  such  amendment  is  not  a  matter  of  right 
with  the  officer,  and  can  only  be  made  by 
leave  of  court  granted  In  the  exercise  of  a 
sound  Judicial  discretion,  and  that  it  ought 
not  to  be  allowed  in  this  case,  because  a  right 
of  action  against  the  sheriff  on  his  bond  is 
now  barred  by  limitation.  The  trial  court 
entered  Judgment  for  the  plaintiff,  and  the 
defendant  appealed. 

Rollin  J.  Britton,  GllUhan  ft  Glllihan,  and 
J.  W.  Peery,  for  appellant    Selby  &  Oivena,  ' 
for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
1.  The  plaintiff  had  no  homestead  rights  In 
the  property  in  controversy.  It  was  under 
fence,  but  without  any  house  or  other  shelter 
or  abiding  place  suitable  for  human  habita- 
tion, and  there  were  no  visible  signs  on  the 
premises  to  give  notice  to  the  officer  charged 
with  the  execution  of  the  writ  that  It  was  or 
might  be  the  homestead  of  any  one.  It  had 
never  been  the  plaintiff's  homestead.  For 
years  he  had  lived  upon  the  160  acres  tha) 
belonged  to  him  and  that  adjoined  this  land, 
and  he  had  farmed  this  land;  but  It  was  in 
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no  sense  his  homestead.  Undei  the  statute 
be  was  only  entitled  to  160  acres  as  a  home- 
stead. Rev.  St.  1899,  §  3616,  and  the  land 
be  owned  and  lived  on  filled  the  complement 
of  the  law's  provision  for  a  homestead.  He 
sold  or  lost  bis  borne,  and  two  years  before 
his  curtesy  lu  this  laud  was  sold  be  moved 
away  from  bis  former  home,  and  rented  a 
farm  abont  a  mile  and  a  half  therefrom. 
He  says  he  Intended  establishing  his  home- 
stead on  this  land,  but  had  been  financially 
unable  to  do  so.  Conceding  all  this,  mere  in- 
tention to  establish  a  homestead  upon  a  tract 
of  land  is  not  sufficient  in  law.  There  must 
be  some  visible  occupancy  and  appropriation 
of  the  land  to  homestead  purposes.  St  Louis 
Brewing  Ass'n  v.  Howard,  150  Mo.,  loc.  dt 
451,  51  S.  W.  1046,  and  cases  cited. 

2.  It  is  contended  that  the  trial  court  erred 
In  refusing  to  allow  the  sheriff  to  amend  the 
return  upon  tbe  summons  in  the  case  of  Mrs. 
Gilreath  against  the  plaintiff.  Two  reasons 
are  urged  in  support  of  this  contention: 
Fhrst,  that  tbe  sheriff  had  an  absolute  right 
to  amend,  being  liable  on  his  bond  if  tbe 
amended  return  be  false,  and  therefore  evi- 
dence that  tbe  proposed  return  Is  untrue  is 
Inadmissible;  and,  second,  that  under  the 
evidence  adduced  in  support  of  tbe  applica- 
tion for  leave  to  amend  the  return  the  court 
ought,  in  tbe  exercise  of  a  sound  Judicial  dis- 
cretion, to  have  permitted  tbe  amendment. 
The  defendant  cites  Phillips  v.  Evans,  64 
Mo.,  loc.  cit.  23,  as  authority  for  his  first  con- 
tention aforesai^.  In  that  case  it  is  said: 
'^he  return  of  tiie  officer  is  conclusive  as  to 
Ibe  facts  therein  recited,  except  in  an  action 
for  a  false  return.  •  •  •  And  the  same 
reasons  which  would  forbid  any  contradic- 
tion of  tbe  return  when  madb  must  operate 
with  equal  and  controlling  potency  In  pre- 
cluding evidence  to  show  that  a  proposed 
amendment  is  untrue."  Substantially  the 
same  rule  was  laid  down  in  Stewart  v. 
Stringer,  41'  Mo.,  loc.  dt.  404,  97  Am.  Dec. 
278.  But  on  second  appeal  of  tbe  same  case 
(45  Mo.  113)  the  power'  of  a  sheriff  to  amend 
a  return  without  due  leave  of  court  was  de- 
nied. And  in  Scruggs  v.  Scruggs,  46  Mo., 
loc.  cit.  273,  it  was  said:  "The  right  of  a 
sheriff  to  amend  a  defective  return  on  leave 
of  tbe  court  is  beyond  question,  and  it  makes 
no  difference  that  he  is  out  of  office.  Such 
amendments.  In  appropriate  cases,  are  al- 
lowed even  on  application  of  the  sheriff's  ad- 
ministrator. And  there  is  no  specific  limita- 
tion of  time  within  which  this  class  of 
amendments  must  be  made,  although,  after 
a  lapse  of  years,  the  court  should  grant  ap- 
plications with  great  caution,  lest  tbe  rights 
of  innocent  third  parties  should  be  injurious- 
ly affected.  Such  applications  are  not  grant- 
ed as  a  matter  of  right.  The  slanting  of 
them  rests  In  the  exercise  of  a  sound  discre- 
tion on  the  part  of  the  court.  "Amendments 
of  this  description,"  say  the  court  In  Johnson 
V.  Day,  17  Pick.  108,  "are  not  regulated  by 
any  certain  rules;  but  the  court  is  bound  in 


every  case  to  exercise  a  sound  discretion,  and 
to  allow  or  disallow  an  amendment,  as  may 
best  tend  to  the  furtherance  of  Justice.  The 
forms  of  the  court  are  always  best  used  when 
they  are.  made  subservient  to  the  Justice  of 
the  case."  Blaisdell  v.  Steamer  Wm.  Pope. 
19  Mo.  157;  Webster  v.  Blount,  39  Mo.  500; 
Stewart  v.  Stringer,  45  Mo.  113;  Welsh  v. 
Joy,  13  Pick.  477;  Powble  v.  Walker,  4  Ohio 
64;  Owynne  on  Sheriffs.  471;  Haven  v. 
Snow,  14  Pick.  28."  In  McClure  v.  Wdls, 
46  Mo.,  loc.  dt  314,  it  was  said:  "Leave 
should  be  granted  to  amend  the  return  in  ac- 
cordance with  the  facts.  Such  amendments 
are  always  freely  allowed  in  aid  of  a  Judg- 
ment, although  denied  where  their  effect  is 
to  create  error."  In  addition  to  this,  any 
doubt  that  may  heretofore  have  existed  by 
reason  of  tbe  divergent  views  expressed  in 
tbe  cases  cited  Is  removed,  and  the  question 
set  at  rest  by  sections  657,  660,  Rev.  St 
1899,  which  provide  that  before  or  after 
final  Judgment  the  court  may.  In  further- 
ance of  Justice,  and  on  such  terms  as  may  be 
Just,  amend,  if  after  Judgment  "in  afBrm- 
ance  of  such  Judgment,"  if  before  Judgment 
"in  fortberance  of  Justice,"  "any  record, 
pleading,  process,  entries,  returns,  or  other 
proceedings  in  such  cause,"  etc.  By  these 
statutes  the  power  to  allow  amendments  is 
vested  in  the  court,  to  be  exercised  upon  sucb 
terms  as  may  be  Just,  and  the  officer  Is  not 
given  any  absolute  power  of  amendment;  and 
this  must  hereafter  be  taken  as  tbe  rule  of 
law  In  such  cases. 

The  second  contention  Is  not  so  easy  of 
solution.  Tbe  trial  court  refused  to  permit 
tbe  sheriff  to  amend  the  return,  because  be 
could  not  Identify  the  person  upon  whom  he 
served  the  papers.  As  herein  stated,  such 
amendments  are  allowed  in  the  exercise  of 
a  sound  Judicial  discretion,  bnt,  as  was  well 
said  In  McClure  v.  Wells,  supra.  "Sucli 
amendments  are  always  freely  allowed  in  aid 
of  a  Judgment"  And  whilst  this  court  is 
always  loath  to  interfere  with  discretionary 
rulings  of  trial  courts,  nevertheless  such  rul- 
ings are  npt  conclusive  upon  this  conit,  and 
where  they  are  interfered  with  it  Is  because 
that  discretion  exercised  by  the  trial  Judge  is 
not  a  personal  discretion,  bnt  a  Judicial  dis- 
cretion, and  because  the  ultimate  responsibil- 
ity for  every  Judgment  rests  upon  the  court 
of  final  resort  to  which  the  case  la  taken, 
and  therefore  that  court  is  in  duty  bound  to 
approve  or  reject  all  rulings  of  lower  coin-ts. 
even  when  made  In  the  exercise  of  a  Judicial 
discretion.  17  Am.  &  Bhig.  Ency.  Law  (2d 
Ed.)  pp.  844,  845,  and  cases  dted  In  notes. 
It  Is  with  these  principles  In  mind  that  tbe 
decision  of  the  question  under  consideration 
is  approached  and  reached.  It  Is  certain 
that  some  sort  of  papers  were  left  by  some 
one  for  tbe  plaintiff,  at  his  usual  place  of 
abode,  about  the  time  the  case  of  Mrs.  Gil- 
reath against  tbe  plaintiff  was  begun.  The 
deputy  who  served  these  papers  swears  posi- 
tively that  those  papers  consisted  of  a  copy 
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of  tbe  writ  and  a  certlfled  copy  of  the  peti- 
tion attached  to  the  writ,  for  be  says  he  re- 
members stopping  In  tbe  shade  to  rest  tala 
horse  jost  before  be  reached  tbe  plaintlfTs 
house,  and  that  be  took  tbe  papers  out  of  bis 
pocket,  and  examined  them  to  see  that  they 
were  all  right,  and  then  put  a  rubber  band 
around  them,  and  proceeded  to  the  plaintiff's 
house.  He  also  swears  that  he  nerer  served 
any  other  papers  on  the  plaintiff,  or  bad  any 
to  serve  on  him  at  any  other  time.  He  also 
remembers  that  after  leaving  tbe  plaintiff's 
honae  be  proceeded  further  on  bis  way,  and 
served  a  summons  upon  a  neighbor,  to  serve 
on  the  grand  Jury.  But  he  is  unable  to  re- 
member upon  what  member  of  tbe  plaintiff's 
family  he  served  the  papers,  and  does  not 
know  whether  it  was  a  man  or  a  woman,  an 
old  or  a  yotmg  person,  but  is  sure  It  was  up- 
on some  one  who  was  over  16  years  old, 
whom  be  found  In  the  plaintiff's  bouse,  and 
who  was  pointed  out  to  him  by  the  plaintiff's 
young  son,  whom  be  found  at  the  front 
fence,  as  a  member  of  tbe  family.  It  ap- 
pears by  other  testimony  that  at  the  time  of 
the  service  the  plaintiff's  family  consisted 
of  bis  son  Oabe  Fenrt,  aged  20  years,  hts 
stepdaughter,  Mrs.  Sinnie  Cathcart,  aged  14 
years,  bis  son  Frank  Feurt,  aged  11  years, 
and  bis  daughters.  Bertha  and  Mary,  aged  10 
and  S  years,  respectively.  Gabe  Feurt 
!= wears  tbe  papers  were  not  served  on  him. 
Mrs.  Sinnie  Cathcart  said  some  one  (she  did 
not  know  who)  gave  her  some  papers  (she 
did  not  know  what)  at  a  time  she  could  not 
specify,  and  told  her  to  give  them  to  her 
stepfather,  and  that  she  did  not  do  so.  Upon 
motion  of  the  defendant  her  testimony  was 
struck  out  because  of  her  inability  to  identify 
tbe  person  who  served  the  papers  on  her. 
And  tbls  ruling  was  unquestionably  correct 
in  the  abstract,  but,  taken  in  connection  with 
the  testimony  of  the  deputy  sheriff,  it  is  not 
altogether  clear  that  it  w.is  incompetent. 
The  objection  that  she  could  not  idetitify  the 
person  goes  rather  to  tbe  probative  force  of 
tier  testimony  than  to  Its  competency  in  tbls 
L-ase,  where  it  appears  on  all  sides  that  there 
never  were  but  one  set  of  papers  served  up- 
on the  plaintiff.  The  testimony  of  the  dep- 
oty  sheriff  made  it  sure  what  papers  were 
Kerved.  and  when  tbey  were  served,  but  left 
It  uncertain  upon  whom  they  were  served; 
while  tbe  testimony  of  Mrs.  Cathcart  cleared 
op  that  uncertainty  by  showing  that  tbe  pa- 
pers were  served  upon  her,  and  that  she  was 
ot  that  time  only  14  years  old.  Hence  tbe 
testimony  of  these  two  witnesses  related  to 
the  same  and  the  only  transaction  of  this 
kind  that  ever  happened,  and  tbe  one  was 
tbe  fitting  complement  of  the  other.  But  the 
defendant  moved  to  strike  out  Mrs.  Cath- 
cart's  testimony,  and  so  be  cannot  complain, 
I  and  tbe  plaintiff  submitted  to  tbe  ruling,  so 
lie  cannot  complain.  Tbls  leaves  the  appli- 
'-ation  of  the  sheriff  to  amend  supported  only 
tij-  the  testimony  of  the  deputy  sheriff,  and 
tie  Is  unable  to  say  upon  whom  he  served  the 


papers.  Gabe  Femrt  was  the  only  member 
of  the  plaintiff's  family  who  was  over  16 
years  old  at  that  time,  and  be  swears  tbe 
service  was  not  on  him.  It  is  shown  by 
other  testimony  that  Mrs.  Cathcart  was  there 
at  tbe  time,  and  that  she  was  only  14  years 
old.  Under  such  a  showing  it  cannot  fairly 
be  said  that  the  trial  cotu-t  failed  to  exercise 
a  sound  Judicial  discretion  in  refusing  to  al- 
low the  sheriff  to  make  tbe  amendment  pro- 
posed. It  would  be  a  wise  provision  of  law 
if  the  officer  serving  process  upon  a  member 
of  a  family  should  be  required  to  state  in 
bis  return  tbe  name  of  such  member  of  the 
family. 

8.  This  leaves  only  tbe  question  whether 
tbe  Judgment  against  the  plaintiff  and  in  fa- 
vor of  bis  mother-in-law,  Mrs.  Gilreatb,  un- 
der which  the  defendant  claims  title,  was 
void  or  only  voidable.  Tbe  circuit  court  re- 
fused an  Instruction  asked  by  tbe  defendant 
to  the  effect  that  tbe  Judgment  could  not  be 
attacked  collaterally,  and  also  a  peremptory 
instructton  to  find  for  the  defendant,  and  en- 
tered a  Judgment  for  the  plaintiff;  tbus  hold- 
ing the  Judgment  to  be  void.  This  conclu- 
sion of  the  trial  court  was  right;  for,  what- 
ever may  be  the  true  rule  where  the  service 
is  on  the  defendant  in  person,  but  not  in  ac- 
cordance with  the  provisions  of  the  statute 
(Leonard  v.  Sparks,  117  Mo.,  loc.  dt.  110,  22 
S.  W.  890,  38  Am.  St.  Rep.  640),  the  service  In 
this  case  was  not  on  the  defendant,  but  was 
on  a  member  of  bis  family,  and  according  to 
the  greater  weight  of  authority  and  the  bet- 
ter reason  (19  Enc.  PI.  &  Pr.  p.  013  et  seq., 
and  cases  in  notes),  and  according  to  the 
decisions  of  this  court  interpreting  the  third 
paragraph  of  section  570,  Rev.  St.  1890.  which 
provides  for  service  by  leaving  a  copy  of  the 
writ  and  petition  at  the  defendant's  usual 
place  of  abode  with  a  member  of  bis  family 
over  the  age  of  15  years,  such  a  service  is  a 
substituted  or  constructive  service,  and  there- 
fore the  requirements  of  the  statute  must  be 
substantially  compiled  with,  or  a  Judgment 
by  default  will  be  void.  In  Laney  v.  Garbee, 
105  Mo.  355,  16  S.  W.  831.  24  Am.  St.  Rep. 
391,  the  service  was  "by  delivering  a  certi- 
fied copy  of  this  writ  and  tbe  petition  to  a 
member  of  John  Laney's  family  over  tbe  age 
of  fifteen  years."  It  omitted  to  say  "at  the 
usual  place  of  abode."  Tbls  court  said: 
"Tbe  service,  as  shown  by  the  return  of  the 
sheriff,  was  not  according  to  any  method 
known  to  the  law,  and  was  equivalent  to  no 
service  at  all.  The  third  clause  of  section 
3089,  Rev.  St.  1879,  under  which,  doubtless, 
the  service  was  attempted,  required  a  copy 
of  the  petition  and  writ  to  be  left  'at  tbe 
usual  place  of  abode'  of  defendant,  'with 
some  person  of  his  family  over  tbe  age  of  fif- 
teen years.'  The  service  here  provided  Is 
constructive,  and  must  conform  at  least  sub- 
stantially to  the  requirements  of  the  statute. 
Bank  V.  Suman,  70  Mo.  530;  Brown  v.  Lang- 
lols.  70  Mo.  220;  Blodgett  v.  Schaffer,  94  Mo. 
652.  am.  7  S.  W.  436.    It  is  Insisted  that  the 
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manner  of  service  cannot  be  Bbown  to  con- 
tradict tbe  recitals  of  tbe  judgment.  If  the 
entry  of  tbe  judgment  upon  the  books  of  tbe 
court  constituted  all  tbe  record  In  the  case, 
the  contention  would  have  weight.  That  Is 
not  tbe  case.  The  return  of  tbe  sheriff  Is  as 
much  a  part  of  tbe  record  as  tbe  judgment 
entry,  'ihe  recitals  of  the  service  contained 
In  the  judgment  cannot  import  greater  verity 
than  tbe  return  Itself  shows.  Since  the  de- 
cision in  tbe  ease  of  Cloud  v.  Pierce  City,  86 
Mo.  358,  where  tbe  question  was  exhaustively 
considered.  It  bas  been  held  in  this  state, 
even  in  collateral  proceedings,  that  tbe  ju- 
risdictional recitals  of  a  judgment  of  due 
service  of  process  will  be  controlled  by  and 
must  yield  to  the  service  as  it  appears  npon 
the  whole  record.  The  recitals  of  the  judg- 
ment will  be  deemed  to  refer  to  tlie  Icind  of 
service  shown  by  other  parts  of  the  record. 
MUner  v.  Shipley,  04  Mo.  106,  7  S.  W.  175; 
Adams  v.  Cowles,  95  Mo.  506,  8  S.  W.  711,  6 
Am.  St.  Rep.  74;  Crow  v.  Meyersieck,  88  Mo. 
415;  McClanaban  v.  West,  100  Mo.  321,  13 
S.  W.  674;  Blodgett  v.  ScbafTer,  04  Mo.  671, 
7  S.  W.  436.  Tbe  service  of  process  in  this 
case  was  wholly  insufficient,  and  unauthor- 
ized by  law,  and,  in  consequence,  tbe  court 
never  obtained  jurisdiction  of  tbe  person  of 
defendant  therein,  and  tbe  judgment  ren- 
dered was  without  validity,  force,  or  effect, 
and  defendant  acquired  no  title  by  the  sale 
and  sheriff's  deed  thereunder."  This  deci- 
sion was  followed  in  Laney  v.  Sweeney,  105 
Mo.  361,  16  S.  W.  832;  Williams  v.  Monroe, 
125  Mo.,  loc.  cit.  584,  28  S.  W.  853;  Harness 
T.  Cravens,  126  Mo.,  loc.  clt  253,  28  S.  W. 
071;  St  Louis  v.  Flynn,  128  Mo.,  loc.  clt 
423,  31  S.  W.  17;  Rosenberger  v.  Gibson,  165 
Mo.,  loc.  cit  23,  65  S.  W.  237.  In  tbe  case 
last  cited  this  .court,  per  Brace,  J.,  said: 
"Under  -tue  statute,  a  writ  of  summons  may 
be  served  upon  tbe  defendant  "by  leaving  a 
copy  of  tbe  petition  and  writ  at  his  usual 
place  of  abode,  with  some  person  of  bis  fam- 
ily over  the  age  of  fifteen  years.'  Rev.  St 
1890,  S  570;  Rev.  St  1870,  {  8480.  Tbii§  Is 
constructive  service,  and  tbe  terms  of  tbe 
statute  must  be  sutatantlally  complied  with. 
Tbe  service  in  this  case  Is  on  all  fours  with 
tbe  service  in  the  case  of  Laney  v.  Oarbee, 
105  Mo.  355,  16  S.  W.  832,  the  defect  in  tbe 
return  In  each  being  precisely  tbe  same— a 
failure  to  show  that  a  copy  of  tbe  petition 
and  writ  was  left  'at  tbe  usual  place  of 
abode'  of  tbe  defendant.  That  case  is  de- 
cisive on  this  question,  and  is  in  harmony 
with  a  long  line  of  decisions.  Blanton  v. 
Jamison,  3  Mo.  52;  Smith's  Admr.  v.  Rol- 
lins, 25  Mo.  408;  Brown  v.  Langlois,  70  Mo. 
226;  Madison  County  Bank  v.  Suman,  70  Mo. 
527;  Laney  v.  Sweeney,  105  Mo.  360,  16  S. 
W.  832;  Williams  v.  Monroe,  125  Mo.  574, 
28  S.  W.  8S3.  In  that  case  it  was  beld  that 
a  judgment  by  default  on  such  a  service  was 
null  and  void,  and  so  it  must  be  held  in  this 
case.  Hence  tbe  plaintiff's  judgment  was 
subject  to  tbe  defendant's  attack,  unless  they 


were  estopped  from  making  It  by  the  facts 
pleaded  in  the  reply." 

It  Is  argued,  however,  that  the  judgment  in 
this  case  recites  that  tbe  defendant  was 
"duly  summoned  as  tbe  law  directs,"  and  that 
this  is  conclusive,  or  at  least  cannot  be  over- 
.thrown  by  tbe  return  offered  in  evidence,  be- 
cause the  plaintiff  did  not  show  that  "the 
several  fragments  exhibited  In  evidence  con- 
stituted tbe  whole  ■  record  In  tbe  •  •  * 
case."  Rumfelt  v.  O'Brien,  57  Mo.  569.  If 
there  was  any  other  summons  and  return, 
it  devolved  upon  the  defendants  to  show  It, 
and  thus  overcome  tbe  case  made  by  tbe 
plaintiff.  Touching  tbe  contention  that  the 
recital  of  tbe  judgment  that  the  defendant 
"was  duly  summoned  as  tbe  law  directs"  Is 
conclusive,  It  is  only  necessary  to  repeat 
what  was  said  in  Williams  v.  Monroe,  125 
Mo.,  loc.  dt  584,  28  S.  W.  855:  "We  all 
agree  that  condemnation  proceedings  under 
these  statutes  are  judicial,  and  that  vrhea 
once  the  court  bas  acquired  jurisdiction  over 
tbe  persons  and  subject-matter,  the  judgment 
If  within  tbe  power  of  tbe  court  la  not  open 
to  collateral  attack.  Union  Depot  Co.  v. 
Frederick,  117  Mo.  138,  21  S.  W.  1118,  1130, 
26  S.  W.  350;  Leonard  v.  Sparks,  117  Mo. 
103,  22  S.  W.  800,  38  Am.  St.  Rep.  848.  But 
this  doctrine,  when  rightly  understood,  does 
not  in  tbe  least  shake  the  authority  of  those 
decisions  in  this  state  which  bold  that  al- 
though tbe  record  of  a  court  of  general  juris- 
diction recites  that  defendants  have  tteev 
duly  served  with  process,  it  Is  competent  to 
overthrow  such  recital  by  showing  by  otber 
portions  of  tbe  record  of  equal  dignity,  and 
importing  equal  verity,  that  such  recital  of 
service  Is  not  true.  Cloud  v.  Pierce  City,  80 
Mo.  357;  Laney  v.  Garbee,  105  Mo.  355,  16 
S.  W.  831,  24  Am.  St  Rep.  391;  Mllner  v. 
Shipley,  04  Mo.  106,  7  S.  W.  175;  BeU  ▼. 
Brlnkmnnn,  123  Mo.  270,  27  S.  W.  374:  1 
Freeman  on  Judgments  (4th  Ed.)  i  125;  Big- 
gins V.  Beckwith,  102  Mo.  456,  14  S.  W.  031. 
It  requires  no  authority  to  establish  tbe  prop- 
osition that  courts,  even  of  general  jurisdic- 
tion, can  only  acquire  jurisdiction  over  par- 
ties defendant  by  an  observance  of  tbe  modes 
of  procedure  prescribed  by  law,  unless  the 
parties  waive  service,  and  enter  their  volun- 
tary appearance.  In  tbe  additional  abstract 
of  evidence  filed  by  respondent,  and  not  de- 
nied by  appellant,  'It  appears  that  plaintiff 
was  notified  by  publication  of  tbe  time  when 
tbe  petition  would  be  beard,  and  had  received 
no  personal  notice  of  any  sort  at  any  time.' 
So  that  there  la  no  question  as  to  the  effect 
of  any  appearance  by  herself  or  her  attor- 
neys. It  appearing,  then,  that  whatever  pro- 
cess issued  In  this  case  was  tbe  act  of  tbe 
clerk  in  vacation  prior  to  and  in  fact  without 
tbe  petition  having  ever  been  presented  to 
tbe  court,  could  It  confer  jurisdiction  over 
the  plaintiff  and  estop  ber  from  questioning 
it  in  a  collateral  proceeding,  when  these  facts 
appeared  of  record?  In  Laney  v.  Garbee. 
105  Mo.  355,  16  8.  W.  831.  24  Am.  St  Bep. 


Digitized  by 


Google 


Uo) 


BEOKEB  f.  UNCOLN  REAL  ESTATE  &  BUILDING  Oa 


681 


391,  we  held  that  where  the  Bherlff's  return 
showed  serrlce  only  'by  delivering  a  certl- 
fled  copy  of  this  writ  and  the  petition  to  a 
member  of  John  Laney's  family  over  the  age 
of  fifteen  years,'  the  Judgment  was  void,  the 
statute  requiring  a  copy  of  the  petition  and 
writ  to  be  left  'at  the  usual  place  of  abode' 
of  the  defendant  'with  some  person  of  his 
family  over  the  age  of  fifteen  years;'  citing 
Bank  t.  Suman,  79  Mo.  530;  Brown  v.  Lang- 
lois,  70  Mo.  228;  Blodgett  v.  SchaCTer,  94  Mo. 
069.  T  8.  W.  436.  If  the  failure  of  the  ez- 
ecutive  oflicer  to  comply  substantially  with 
the  mode  prescribed  for  service  of  the  writ, 
regular  on  Its  face,  renders  the  service  void 
where  it  Is  constructive,  how  can  a  service 
be  held  sufilcient  when  the  process  or  writ 
does  not  even  emanate  from  the  only  author- 
ity clothed  with  power  to  set  it  in  motion? 
In  other  words,  not  only  must  process  be 
served  in  the  manner  prescribed  by  law,  but 
the  process  itself  must  be  the  mandate  of  a 
conrt,  Judge,  or  officer  authorized  by  law  to 
issue  or  require  it  to  be  issued.  The  stream 
cannot  rise  higher  than  its  source." 

It  follows  that  the  service  in  this  case  was 
a  rabstltuted  or  constructive  service,  and  not 
a  povonal  service,  and  that,  as  it  was  not 
made  in  the  manner  prescribed  by  statute 
In  such  cases,  it  was  iusnfflclent  in  law  to 
support  a  personal  Judgment,  and  the  conrt 
never  acquired  Jurisdiction  over  the  person 
of  the  defendant,  and  the  Judgment  rendered 
In  that  case  (Gllreath  v.  Fenrt)  is  void,  and 
hence  open  to  attack  collaterally.  The  de- 
fendant therefore  acquired  no  title  to  the  land 
at  the  aherifC's  sale  under  that  judgment,  and 
la  not  shown  to  have  any  title  otherwise,  but 
the  plaintiff  has  an  estate  by  the  curtesy  in 
the  land,  and  is  entitled  to  a  Judgment  for 
the  possession  thereof. 

The  Judgment  of  the  circuit  court  is  right, 
and  ia  affirmed.    All  concur. 


BBOKER   V.  LINCOLN  REAL  BSTATB  & 
BUILDING  CO. 

(Supreme  Conrt   of  Missouri,   Division   No.   L 
March  18.  1903.) 

OABKIBRS— BLEVATOR&-DUTY  OP  PASSENGER 
—DUTY  OF  CARRIER— TIME  FOR  ALIGHTING. 

L  It  is  the  duty  of  a  passenger  in  an  ele- 
vator to  use  ordinary  care  to  keep  from  being 
hurt. 

2.  A  carrier  by  elevator  is  not  an  insurer, 
but  is  required  to  exercise  the  highest  degree 
of  care. 

3.  There  is  no  distinction  in  law  between  the 
dnties  and  liabilities  of  a  carrier  by  elevator 
and  one  by  railroad. 

4.  A  carrier  by  elevator  must  allow  reasona- 
ble time  for  passengers  to  enter  and  leave  the 
ear  nvith  safe^  in  the  exercise  of  ordinary  care. 

5.  Plaintiff  averred  that  she  was  received  as 
a  passenger  In  defendant's  elevator,  to  be  car- 
ried to  Qie  fourth  floor,  and  was  injured  by 
reason  of  the  negligence  of  the  operator  in  not 
allowing  her  a  reasonable  time  to  alight  at 
that   floor.     There'  was  no  conflict  in  the  evi- 

f  2.  Sm  Carriers,  vol.  »,  Cent  Dig.  H  1012,  U»4. 


deuce  that  she  was  not  allowed  a  reasonable 
time  to  alight,  bnt  defendant  set  up  that  she 
was  allowed  a  reasonable  time  in  wnlch  to  in- 
dicate a  desire  to  alight,  and  did  not  do  so. 
Held,  that  the  rale  that  plaintiff  cannot  count 
on  one  cause  of  action,  and  recover  on  another, 
especially  when  proof  of  the  latter  necessarily 
negatives  the  existence  of  the  former,  did  not 
apply. 

6.  When  one  passenger  in  an  elevator  directs 
the  operator  to  stop  at  a  certain  floor,  it  is 
not  necessary  for  every  other  passenger  who 
desires  to  get  off  there  to  repeat  the  direction; 
bnt  it  is  the  operator's  duty  to  stop  long 
enough  for  the  passenger  giving  the  direction, 
and  any  other  passengers  who  desire  so  to  do, 
to  alight. 

7.  It  is  the  operator's  duty,  before  again 
starting  the  car,  to  use  reasonable  care  to  as- 
certain if  there  are  other  persons  in  the  act  of 
getting  off. 

Appeal  from  St  Louis  Circuit  Conrt;  W. 
Zachrltz,  Judge. 

Action  by  LudUe  Becker  against  the  Lin- 
coha  Beat  Estate  &  Building  Company. 
Judgment  for  defendant,  and  iriaintlff  ap- 
peals.    Reversed. 

This  Is  an  action  for  $16,000  damages  for 
personal  injuries  received  by  the  plaintiff 
on  April  10,  1900,  while  a  passenger  in  one 
of  the  defendant's  elevators  in  its  building 
on  the  comer  of  Seventh  and  Chestnut 
streets  In  St  Louis.  The  petition  alleges 
that  she  entered  the  elevator  "to  be  carried 
as  such  passenger  to  the  fourth  floor  of  said 
building,  and  to  be  there  allowed  an  oppor- 
tunity to  alight  from  said  elevator.  Yet  the 
plaintiff  avers  that  whilst  said  elevator  was 
stopped  at  said  fourth  floor  of  said  building 
to  enable  passengers  to  alight  from  said  ele- 
vator, and  whilst  the  plaintiff  was  proceed- 
ing to  alight  from  said  elevator  whilst  so 
stopped,  and  before  she  had  time  or  oppor- 
tunity to  so  alight  from  said  elevator,  de-  _ 
fondant's  servant  in  charge  of  said  elevator 
negligently  caused  and  suffered  said  elevator 
to  be  started  upward,  whereby  the  plaintiff 
was  caused  to  be  Jerked,  and  fell,  so  that" 
she  was  seriously  injured.  The  answer  is  a 
general  denial  and  a  plea  of  contributory 
negligence.  There  were  a  verdict  and  a 
Judgment  for  the  defendant  and  plaintiff 
appealed. 

The  following  statement  of  the  case  by  ap- 
pellant's attorney  is  a  fair  summary  of  what 
tvas  shown  on  the  trial  by  the  testimony, 
and  is  therefore  adopted:  "The  action  is 
grounded  upon  the  theory  that  the  respond- 
ent was  on  the  10th  day  of  April,  1900,  the 
proprietor  of  an  office  building  at  the  south- 
west comer  of  Seventh  and  Chestnut  streets 
in  the  city  of  St  Louis.  The  respondent 
rented  out  the  various  offices  in  the  building, 
which  were  occupied  by  professional  and  oth- 
er business  occupants,  wherein  persons  were 
Invited  to  transact  business.  The  respond- 
ent operated  a  number  of  elevators  in  the 
building  to  carry  passengers  from  the  ground 
to  the  various  floors  above.  The  elevator  in 
question  was  one  of  the  elevators  so  operated 
by  the  respondent.  On  the  fourth  floor  of 
respondent's  said  building,  H.  R.   Hall,   an 
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attorney,  occupied  an  office  aa  a  tenant  of 
the  respondent  The  appellant  on  the  10th 
day  o'f  April,  1900,  entered  said  building  in 
company  with  Mr.  Hall  on  her  way  to  his 
office  for  the  transaction  of  business  with 
blm.  They  entered  from  Chestnut  street, 
which  was  the  main  entrance  to  the  building. 
They  entered  the  second  elevator,  counting 
from  the  east;  appellant  being  waved  Into 
the  elevator  by  Mr.  Hall,  the  escort,  and  en- 
tering the  elevator  ahead  of  Mr.  Hall.  Aa 
the  elevator  approached  the  fourth  floor,  Mr. 
Hall  called  for  the  elevator  to  stop  at  the 
fourth  floor,  and  the  elevator  did  stop  prop- 
«rly  at  the  fourth  floor  to  discharge  passen- 
gers. Mr.  Hall,  who  stood  nearer  the  door 
than  appellant,  stepped  out  first,  and  appel- 
lant was  following  immediately  behind- 
close  enough  to  touch  him  with  her  hand. 
When  appellant  was  in  the  door  of  the  ele- 
vator, and,  as  she  thinks,  with  one  foot  ex- 
tending from  the  elevator  floor  to  tlie  floor 
of  the  corridor,  the  elevator  started  up  with 
fnll  speed;  the  appellant  was  caused  to  fall 
back  into  the  elevator,  probably  by  the  Jerk 
given  by  the  elevator's  rapid  movement;  and, 
by  being  pulled  back  by  the  elevator  opera- 
tor in  her  fall,  one  of  her  feet  was  caught 
and  crushed  between  the  elevator  floor  and 
the  grating  of  the  doors  of  the  elevator,  and 
the  bone  of  her  ankle  was  broken.  The  liga- 
ments, arteries,  and  tendons  of  her  foot  were 
ruptured  and  crushed.  After  she  sank  to 
the  floor  of  the  elevator,  a  passenger,  Mr. 
Mason,  clerk  for  the  Wabash  Railroad,  sus- 
tained her  head  upon  his  knee.  The  ele- 
vator stopped  between  the  fifth  and  sixth 
fioors.  Appellant  was  carried  down  in  the 
elevator  to  the  basement,  placed  in  a  ctiair 
in  the  engine  room,  and  thence  removed  to 
her  home.  Her  Injuries  are  serious  and  per- 
manent, as  shown  by  the  record,  but,  for  the 
purpose  of  this  hearing,  need  not  be  further 
detailed.  She  is  crippled  and  disabled,  suf- 
fered great  pain,  and  Incurred  and  will  incur 
large  expenses  in  seeking  relief.  The  above 
is  the  substantial  version  of  the  case  as  told 
by  the  plaintiff  and  her  witnesses  Dr.  Cross- 
white,  Dr.  Hart,  H.  R.  Hall,  and  Charles  P. 
Mason.  The  evidence  for  the  respondent 
tended  to  contradict  that  for  the  appellant, 
in  that  the  witness  Hiram  Ogden  testified, 
for  respondent,  that  he  was  the  conductor  of 
the  elevator;  that  be  got  the  signal  to  stop 
at  the  fourth  floor  to  let  off  passengers;  that 
he  did  stop  the  elevator  at  that  floor,  and 
that  Mr.  Hall  got  off;  tliat  after  Mr.  Hall 
got  off,  he  looked  around  to  see  if  other  pas- 
sengers wanted  to  get  off,  and,  seeing  no 
movement  by  any  other  passenger,  he  closed 
the  doors  of  the  elevator,  and  then  started 
the  elevator  up,  and  that  after  the  doors  of 
the  elevator  were  closed,  and  after  the  ele- 
vator bad  started  up,  and  had  gotten  thriee 
or  four  feet  above  the  floor  of  the  corridor, 
the  appellant  rushed  at  the  door,  and  that 
he  threw  his  arm  out  and  threw  her  back; 
and  that,  in  falling,   'somehow'  she  caught 


her  foot  between  the  floor  ot  the  elevator 
and  the  grating  of  the  doors,  and  was  injur- 
ed. The  doors  opened  and  closed  antomati- 
cally;  frequently  used  the  hand  in  closing. 
The  statement  of  the  other  witness  contained 
in  the  application  for  condnuanoe  tended  to 
corroborate  the  evidence  of  the  condnctor, 
and  the  conductor  and  elevator  starter  testi- 
fied that  after  the  injury,  whilst  tlie  appel- 
lant was  in  the  engine  room,  she  said  it  was 
not  the  conductor's  fault.  This  statement 
was  contradicted  by  Mr.  Hali  and  the  plain- 
tilt." 

The  plaintiff  concedes  that  the  evidence  is 
conflicting  upon  the  essential  issues  of  neg- 
ligence and  contributory  negligence,  and 
therefore  the  finding  of  the  Jury  wUi  not  be 
reviewed  in  this  court,  and  limits  her  con- 
tention to  the  questions  of  law  in  the  case. 

A.  R.  Taylor,  for  appellant.  Robert  A. 
Holland,  Jr.,  and  Seddon  &  Blair,  for  re- 
spondent. 

MARSHAIiL.  J.  (after  stathig  the  facte). 
The  plaintiff  was  a  passmger  in  the  defend- 
ant's elevator.  It  was  her  duty  to  use  ordi- 
nary care  to  keep  from  being  hurt  Tbe  duty 
of  the  defendant,  as  a  carrier  of  passenger;, 
as  stated  in  10  Am.  &  Eng.  Enc.  L«w  (2d 
Ed.)  p.  846,  and  quoted  and  approved  by  thi» 
court  in  I^ee  v.  Knapp  &  Co.,  155  Mo.,  loc 
cit.  641.  56  S.  W.  467,  is  as  foUows:  "A  car- 
rier by  elevator  is  not  an  insurer,  but  is  n>- 
quired  to  exercise  the  highest  degree  ot  care 
in  everything  calculated  to  insure  the  safety 
of  his  passengers.  There  is  no  distinction  io 
law  between  the  duties  and  liabilities  ot  » 
carrier  by  elevator  and  one  by  railroad.  Each 
is  bound  to  the  use  of  the  utmost  care  and 
skill  in  the  choice  and  maintenance  of  ma- 
chinery and  appliances  and  the  selection  of 
operatives,  and  the  liability  of  both  for  the 
slightest  negligence  of  an  c^perative,  irre- 
spective of  the  care  with  which  he  may 
have  been  selected,  resulting  in  damages  to  » 
passenger,  is,  in  its  last  analysis,  identical." 
The  gravamen  of  the  plalntUTs  claim  and 
proof  Is  that  she  exercised  ordinary  care  to 
leave  the  elevator  promptly  when  it  stopped 
at  the  fourth  floor,  but  while  she  was  in  the 
act  of  so  doing,  and  before  she  had  reason- 
able time  in  which  to  do  so,  the  operator 
of  the  elevator  started  It  upward  very  rapid- 
ly, whereby  she  was  wrenched  and  hurled 
back,  and  slipped  or  fell,  and  was  Injured. 
The  defendant's  claim  and  proof  is  that  after 
the  elevator  bad  started  upward  from  the 
fourth  floor,  after  the  doors  had  been  closed, 
and  after  the  elevator  had  gotten  three  or 
four  feet  above  the  fourth  fioor,  the  plaintiff, 
without  any  previous  notice,  request,  or  mo- 
tion indicating  a  desire  to  leave  the  elevator 
at  the  fourth  fioor,  "rushed  quickly  forward. 
As  she  rushed  forward,  he  threw  up  his  arm 
to  force  her  back— keep  her  from  danger. 
Her  foot  slipped  and  slid  down  between  the 
floor   of   the   car  and  the   ironwork   whicb 
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fonna  the  front  of  the  cage— tiie  front  of  the 
shaft."  Or  as  one  of  the  defendant's  wit- 
nesses expressed  It:  "When  she  got  to  the 
door,  wlilch  was  closed,  the  operator  quickly 
extended  bis  arm,  so  as  to  check  her  motion. 
Somehow  the  woman's  foot  at  that  time  g^>t 
canght  between  the  floor  of  the  levator  and 
the  grating."  The  plaintiff's  further  conten- 
tion is  that  her  escort,  Mr.  Hall,  called  for 
the  fourth  floor,  and  the  elevator  stopped 
there,  and  he  got  ont,  and  she  followed  him 
as  closely  and  quickly  as  she  could,  and  the 
elevator  started  with  a  Jerk  before  she  could 
get  ont,  whereby  she  was  thrown  down  and 
hurt,  and  that  It  was  not  Incumbent  upon 
her  to  call  for  the  fourth  floor  after  her  es- 
cort had  done  so,  nor  to  do  anything  more 
than  she  did  do. 

In  Keller  y.  Railroad,  27  Minn.  178,  6  N. 
W.  486,  the  rule  is  thus  stated:  "Those  In 
charge  of  trains  are  bound  to  presume  that 
there  may  be  such  persons  in  the  cars  [per- 
sons desiring  to  leave  the  train  are  spoken 
of],  and,  unless  they  know  there  are  not,  they 
have  no  right  to  start  the  trains  until  they 
have  waited  long  enough  to  allow  such  pas- 
sengers to  alight.  Nor  even  after  waiting'  a 
reasonable  time  for  such  persons  to  get  off 
liave  they  a  right  to  start  the'  train  without 
ufling  reasonable  care  to  ascertain  If  there 
are  such  persons  In  the  act  of  getting  off. 
It  certainly  would  not  be  permissible  for 
them  to  be  so  reckless  of  the  lives  and  limbs 
of  passengers  as  to  start  the  trains  when 
they  know,  or  with  reasonable  care  might 
know,  that  passengers  are  In  the  act  of 
alighting."  This  rule  is  quoted  and  made  a 
part  of  the  t«ct  In  Hutchinson  on  Carriers, 
'  I  612,  the  author  in  the  same  section  say- 
ing: "The  exact  length  of  time  to  be  given 
[for  passengers  to  alight],  it  is  said  In  a  re- 
cent case,  must  depend  very  largely  upon 
circumstances.  For  Instance,  a  longer  time 
would  be  required  where  there  are  many 
passengers  to  alight  than  where  there  are  but 
few;  on  a  dark  night,  with  the  landing  place 
badly  lighted,  than  where  It  Is  In  full  light; 
at  a  difficult  place  to  alight,  than  where  it  is 
easy.  And  as  railroad  companies  usually 
carry  not  merely  the  vigorous  and  active,  but 
also  those  who  from  age  or  extreme  youth 
are  slower  In  their  movements  than  vigorous 
and  active  persons,  the  time  of  stopping  is 
not  to  be  measured  by  the  time  In  which  the 
latter  make  their  exit  from  the  cars,  but  by 
the  time  In  which  the  other  class  may,  using 
diligence,  but  without  hurry  and  confusion, 
alight"  Dougherty  v.  Missouri  Railroad  Co., 
81  Mo.  825,  51  Am.  Rep.  239,  was  an  action 
for  damages,  by  a  passenger,  occasioned  by 
starting  the  car  with  a  Jerk,  thereby  throw- 
ing hi*  band  against  and  through  one  of  the 
windows  of  the  car,  and  cutting  It.  This 
court  said:  "With  respect  to  the  obligation 
of  the  defendant  to  the  plaintiff  as  a  passen- 
ger. It  is  sufflclent  to  say  that,  whilst  It  Is  not 
an  Insurer  of  the  safety  of  passengers.  It  Is 
bound  by  Its  aSkce  as  such  carrier  to  exercise 


due  care  and  vigilance,  so  as  to  safely  trans- 
poTt  them.  It  must  allow  reasonable  time 
for  passengers  to  enter  and  leave  Its  car 
with  safety.  In  the  exercise  of  ordinary  care. 
It  should  allow  the  passengers  reasonable 
time  to  enter  and  take  a  seat,  if  there  be  one, 
or  a  reasonable  time  to  seize  the  straps  fur- 
nished for  passengers  when  standing;  and, 
while  It  may  start  its  car  before  the  passen- 
ger has  had  time  to  take  a  seat  or  secure 
hold  on  the  strap,  it  must  exercise  the  ut- 
most care  In  starting,  bo  as  not  to  Jar  or  up- 
set him."  This  case  was  cited  approvingly 
In  Bertram  v.  Railroad,  154  Mo.,  loc.  dt  662, 
65  S.  W.  1040,-  and  substantially  the  same 
principle  declared  to  be  the  law  by  an  In- 
struction given  to  the  Jury.  Id.,  154  Mo., 
loc.  dt.  651,  55  S.  W.  1040.  These  rules  reg- 
ulating the  care  to  be  exercised  by  railroads 
In  allowing  passengers  a  reasonable  time 
safely  to  alight  apply  with  equal,  if  not  more, 
reason  and  force  to  the  running  of  elevators, 
for  the  danger  of  starting  before  the  passen- 
ger has  boarded  or  left  an  elevator  Is  even 
greater  than  It  Is  of  starting  a  train  under 
similar  conditions. 

The  evidence  In  this  case  shows  that  the 
plaintiff  was  accustomed  to  riding  on  eleva- 
tors. If  the  defendant's  showing  be  true, 
that,  after  the  doors  were  closed,  and  after 
the  elevator  had  started  and  gone  upward 
three  or  four  feet,  the  plaintiff  rushed  quick- 
ly forward,  and  that  to  keep  her  from  being 
injured  the  operator  threw  his  arm  out  to 
force  her  back,  and  she  slipped  and  fell,  It 
must  be  equally  true  either  that  she  was  sud- 
denly bereft  of  reason  in  attempting  to  leave 
the  elevator  through  a  closed  door,  when  the 
elevator  was  three  or  four  feet  above  the 
fourth  floor,  or  else  that  the  operator  must 
have  used  an  unnecessary  amount  of  force 
when  he  threw  out  his  arm,  or  she  would 
not  have  slipped  and  fallen.  The  defendant's 
showing  may  be  the  true  account,  and  the 
verdict  of  the  Jury  declares  it  to  be  so;  but, 
if  It  Is,  certainly  It  Is  a  case  without  a  paral- 
lel or  a  precedent  In  the  books  or  in  the  ex- 
perience of  the  average  citizen.  People  In 
their  sound  minds  do  not  attempt  to  leave 
an  elevator  or  a  car  or  a  room  through  a 
closed  door,  and  the  defendant's  evidence  Is 
that  the  door  was  closed  before  the  elevator 
was  started,  and  before  the  plaintiff  attempt- 
ed to  leave,  or  Indicated  by  word  or  motion 
any  desire  to  leave  the  elevator,  and  that 
she  did  not  start  to  leave  the  elevator  until 
It  was  three  or  four  feet  above  the  fourth 
floor.  But  if  all  tbls  be  conceded.  It  must 
stm  be  true  that  she  could  not  leave  the  ele- 
vator while  the  door  was  closed.  And  If  she 
could  do  so,  or  If  she  could  not  be  hurt  while 
attempting  to  do  so,  it  is  not  at  all  clear 
why  It  was  necessary  for  the  operator  to  use 
so  much  force  In  preventing  her  from  hurt- 
ing herself  as  to  throw  her  down,  or  cause 
her  to  slip  down  and  be  hurt. 

The  rule  laid  down  In  Chltty  v.  Railroad, 
148  Mo.  64,  49  S.  W.  868,  that  a  plaintiff  can- 
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not  count  upon  one  cause  of  action,  and  ro- 
covei'  upon  another,  especially  when  proof 
of  the  latter  necessarily  negatlTes  the  ex- 
istence of  the  former,  is  invoked.  But  that 
rule  has  no  application  here,  for  the  essentlAl 
cause  of  action  here  asserted  Is  that  the 
plaintiff  was  received  as  a  passenger  in  the 
defendant's  elevator,  to  be  carried  to  the 
fourth  floor  of  its  building,  and  that  she  was 
injured  through  the  negligence  of  the  op- 
erator of  the  elevator  in  not  allowing  her 
a  reasonable  time  to  alight  from  the  ele- 
vator at  that  floor.  The  only  substantial  dif- 
ference between  the  parties  here  is  not 
whether  she  was  allowed  a-reaaonable  time 
in  which  to  alight,  as  the  plaintifF  claims  is 
her  right,  but  whether  she  was  allowed  time 
to  indicate  a  desire  to  alight,  as  the  defend- 
ant claims  la  her  right.  There  is  no  conflict 
in  the  evidence  that  she  was  not  allowed  a 
reasonable  time  in  which  to  alight,  but  the 
defendant  says  she  was  allowed  a  reason- 
able time  In  which  to  indicate  a  desire  to 
alight,  before  the  elevator  was  started,  and 
that  she  did  not  indicate  such  a  desire  by 
word  or  motion.  And  the  defendant's  In- 
structions told  the  Jury  that  if  this  was  true 
the  defendant  wns  guilty  of  no  negligence, 
and  the  plaintiff  was  not  entitled  to  recover. 
On  the  other  hand,  the  plaintiff's  instructions 
told  the  Jury  that  she  was  entitled  to  re- 
cover if  she  was  not  allowed  a  reasonable 
time  in  which  to  alight.  Therefore  the  in- 
structions given  for  the  plaintiff  and  the  de- 
fendant are  wholly  inconsistent,  and  those 
given  for  the  defendant  are  erroneous,  In 
that  they  only  require  the  operator,  after  he 
has  been  notified  by  one  passenger  to  stop  at 
a  designated  floor,  to  stop  long  enough  to  en- 
able that  one  passenger  to  alight,  and  then  to 
pause  only  long  enough  "to  enable  the  other 
passengers  to  indicate  their  desire  to  alight 
at  that  floor."  When  any  one  passenger  di- 
rects the  operator  to  stop  the  elevator  at  a 
certain  floor,  it  is  not  necessary  for  every 
other  passenger  who  desires  to  get  off  at  that 
floor  to  repeat  the  direction,  but  it  is  the 
duty  of  the  operator,  when  so  directed  by  any 
passenger,  to  stop  at  such  floor  for  a  length 
of  time  sufficient  for  that  passenger  and  any 
other  passengers  who  desire  to  alight  at  that 
floor  to  reasonably  do  so;  and,  before  again 
starting  the  elevator,  It  is  the  duty  of  the 
operator  to  use  "reasonable  care  to  ascertain 
if  there  are  other  persons  in  the  act  of  get- 
ting off."  This  is  particularly  true  in  this 
case,  for  the  plaintiff  was  under  the  escort 
of  Mr.  Hall.  When  they  got  in  the  elevator 
he  stood  aside  and  "waved"  or  showed  her 
in  first,  all  of  which  was  done  In  full  view  of 
the  operator.  They  two  were  together^-she 
under  his  escort.  There  were  only  two  other 
persons  in  the  elevator.  When  Mr.  Hall  di- 
rected the  operator  to  stop  at  the  fourth  floor, 
it  was  manifestly  Intended  as  a  notice  that 
both  wanted  to  leave  the  elevator  at  that 
floor.  It  was  unnecessary,  and  would  have 
been  very  unusual,  for  the  lady  to  supple- 


ment the  order  of  her  escort  to  stop, at  that 
floor.  He  naturally  left  the  elevator  flrst. 
She  followed  him  as  quickly  as  she  could. 
It  was  not  necessary  for  her  to  Indicate  a 
desire  to  leave  the  elevator  in  any  other 
manner  than  to  act  with  reasonable  diligence, 
but  not  necessarily  with  hurry  or  confusion. 
It  was  the  duty  of  the  operator  to  ascertain 
before  again  starting  whether  she  was  in 
the  act  of  leaving.  He  had  no  right  to  ex- 
pect her  to  Indicate  a  desire  to  leave  in  any 
other  manner,  nor  was  he  entitled  to  de- 
mand from  her  any  word  or  motion  (other 
than  the  act  aforesaid)  of  desire  to  leave. 
The  defendant's  InstmctlonB  are  all  predi- 
cated upon  the  existence  of  such  a  duty  on 
the  part  of  the  plaintiff,  and  of  such  a  right 
on  the  part  of  the  operator,  and  hence  are 
erroneous. 

The  Judgment  of  the  drcnlt  court  is  there- 
fore reversed,  and  the  cause  remanded,  to 
be  proceeded  with  in  accordance  herewith. 
All  concur. 


GUYER  ▼.  MISSOURI  PAG.  RT.   CO. 

(Snpreme  Conrt  of  Missonri,   Division   No.  1. 
March  18.  1903.) 

BAILROADS-INJURIES   AT   CROSSINO— CON- 
TRIBUTORY NEQLIOBNCB— DISCOV- 
ERED PERIL. 

1.  PlalntUrs  decedeot.  while  driving  a  team 
drawing  a  heavy  load,  attempted  to  cross  a 
railway  crossing.  Just  before  reaching  the 
crossing  he  was  compelled  to  ascend  a  grade, 
and  his  horses  drew  the  load  with  difficulty, 
and  could  have  been  stopped  almost  instantly. 
For  a  distance  of  26  feet  from  the  track  he 
had  an  unobstructed  view,  and  could  have 
seen  the  engine,  by  which  he  was  injured,  700 
feet  away;  but  he  drove  on  the  trade  without 
stopping,  and  was  struck  and  killed.  Held, 
that  an  instruction  that  decedent's  act  in  driT- 
ing  on  the  track  was  such  negligence  as  would 
preclude  a  recoverv  nnless  the  engine  was  far 
enough  away  for  tne  person  in  charge  of  it,  by 
the  exercise  of  ordinary  care,  to  have  discoverud 
his  peril,  and  stopped  the  engine  so  as  to  have 
avoided  the  injury,  was  not  justified  by  the 
evidence,  as  the  engineer  was  entitled  to  pre- 
sume that  the  driver  would  not  attempt  to 
cross  in  front  of  the  engine. 

Appeal  from  Circuit  Court,  Pettis  County: 
Geo.  F.  Longan,  Judge. 

Action  by  A.  D.  Guyer  against  the  Mis- 
souri Pacific  Railway  Company.  From  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed. 

Plaintiff's  husband  was  killed  by  a  locomo- 
tive on  defendant's  road  at  a  street  crossing 
in  Sedalia,  and  this  suit  is  to  recover  dam- 
ages for  the  injury.  The  petition  alleges 
several  acts  of  negligence,  viz.,  the  failure  to 
ring  a  bell;  running  at  a  rate  of  speed  pro- 
hibited by  city  ordinance;  running  a4a  dan- 
gerous and  reckless  speed,  without  warning 
by  bell  or  whistle;  omitting  to  have  an  en- 
gineer on  the  engine,  or  fireman  at  his  place 
of  duty,  or  any  one  on  the  lookout  at  the 
end  of  the  tender  while  backing.  It  was 
also  alleged  that  the  men  in  charge  of  the 
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engine,  after  they  saw,  or  by  tbe  exerdse  of 
ordinary  care  would  have  seen,  the  peril  In 
which  the  plaintiff's  husband  was,  could,  by 
the  exercise  of  ordinary  care,  have  avoided 
the  accident,  if  they  had  not  been  running 
(aster  than  10  miles  an  hour,  in  violation  of 
the  city  ordinance.  The  answer  was  a  gen- 
eral denial  and  a  plea  of  contributory  neg- 
ligence. There  was  in  evidence  an  ordinance 
of  the  city  which  prohibited  the  running  of  a 
locomotive  faster  than  10  miles  an  hour,  re- 
quiring the  bell  of  the  engine  to  be  rung  on 
the  approaching  of  crossings,  and  requiring, 
when  tbe  engine  was  backing,  a  man  station- 
ed on  the  end  of  the  tender  farthest  from 
the  engine,  as  a  lookout,  to  avoid  accidents. 
There  was  evidence  on  the  part  of  plaintiff 
tending  to  show  that  those  requirements  of 
that  ordinance  were  neglected  in  this  case. 
The  plaintiff's  evidence  also  showed  that  her 
husband  drove  on  the  railroad  track  at  the 
street  crossing  when  the  defendant's  engine 
was  approaching  In  plain  view,  and  when  it 
was  obvious  that  the  engine  would  strike 
him  as  It  did.  Plaintiff  and  defendant  asked 
a  number  of  instructions.  Among  those  of 
the  latter  was  one  at  the  close  of  the  plaln- 
tUTs  evidence  to  the  effect  that  the  plaintiff 
was  not  entitled  to  recover.  The  court  re- 
fused all  the  Instructions  asked,  and  submit- 
ted the  case  to  the  Jury  under  an  Instruction 
of  its  own,  designed  to  cover  the  whole  case. 
In  that  Instruction  the  Jury  were  instructed 
that  the  act  of  tbe  plaintiff's  husband  In  driv- 
ing on  the  railroad  track  was  negligence,  and 
would  preclude  a  recovery,  unless  the  engine 
was  far  enough  away  for  the  person  In 
charge  of  it,  by  the  exercise  of  ordinary  care, 
to  have  discovered  the  peril  of  the  plaintiff's 
husband,  and  to  have  stopped  the  engine  in 
time  to  avoid  the  Injury.  Then  the  Jury  were 
Instructed  that,  if  they  found  from  the  evi- 
dence that  such  was  tbe  case,  they  should 
find  for  tbe  plaintiff;  otherwise  for  the  de- 
fendant. There  were  a  verdict  and  a  Judg- 
ment for  the  plaintiff  for  $5,000,  and  the  de- 
fendant appealed. 

Martin  L.  Olardy  and  Wm.  S.  Shirk,  for 
appellant.  C.  C.  Kelly  and  Sangree  &  Lamm, 
for  respondent. 

VALLIANT,  J.  (after  stating  the  facts). 
The  case  should  not  have  been  submitted  to 
the  Jury  on  that  theory,  for  the  reason  that 
there  was  no  evidence  to  sustain  It.  Accord- 
ing to  the  plaintiff's  evidence,  her  husband 
was  In  the  service  of  the  city,  in  the  work 
of  street  construction.  He  and  other  work- 
men were  returning  from  their  work  near 
the  close  of  the  day.  He  was  driving  a  team 
that  was  drawing  a  heavy  street  roller,  and 
sitting  on  an  Improvised  seat  above  the  roll- 
er. There  were  other  teams  following  in 
procession.  He  was  leading.  They  were 
traveling  on  Mill  street  from  north  to  south. 
The  defendant's  railroad  tracks,  running  east 
and  west,  cross  this  street  at  right  angles.    It 


was  a  well-known  and  much-nsed  railroad 
crossing.  Going  south,  as  these  men  were, 
the  street  was  level  until  they  reached  a 
point  80  feet  from  the  crossing.  Then  the 
grade  begins  to  ascend,  and  so  continues  up 
to  the  crossing,  which  is  4  feet  higher  than 
the  point  from  which  the  ascending  grade  be- 
gins. There  are  several  railroad  tracks  at 
that  crossing,  but  the  evidence  deals  with 
only  two  of  them— one  called  tbe  "Mill 
Track,"  which  is  the  first  one  reached;  tbe 
other,  the  "Main  Track,"  which  is  the  one  on 
which  the  collision  occurred.  The  space  be- 
tween these  two  tracks  is  7^  feet.  Going 
up  that  grade,  one  passes  a  small  watch 
shanty,  about  6  feet  square,  on  tbe  left  or 
east  side  of  the  street.  Near  It  on  the  south, 
and  some  10  feet  east.  Is  an  electric  light 
pole.  Kxcept  the  shanty  and  pole,  there  is 
nothing  to  obstruct  the  view  of  the  railroad 
tracks  in  every  direction  from  the  point  above 
mentioned  80  feet  north.  From  the  south 
side  of  the  shanty  to  the  north  of  the  mill 
track  is  14  feet;  from  the  same  point  to  the 
north  rail  of  the  main  track  is  26  feet.  After 
the  plaintiff's  husband  passed  the  south  line 
of  the  siianty  and  the  electric  light  pole, 
there  was  a  space  of  24  feet  between  blm 
and  the  north  rail  of  the  main  track,  in 
which  he  had  a  clear  view  of  the  railroad 
tracks  to  the  east  and  to  the  west,  and  could 
have  seen  this  englde  as  it  came  700  or  1,000 
feet  away.  Attached  to  the  roller,  behind, 
was  an  empty  wagon;  following  was  a  team 
drawing  a  street  grader;  and,  as  they  moved 
along  the  road,  the  roller,  the  wagon,  and 
the  grader  made  considerable  noise.  Draw- 
ing the  heavy  roller  with  the  wagon  attached 
up  the  grade  was  such  a  burden  on  the  team 
that  it  was  all  they  could  do  to  move  It. 
Thus  driving,  the  plaintiff's  husband  ap- 
proached the  railroad  crossing  very  slowly. 
PlaintifTs  counsel  think  the  team  was  not 
going  faster  than  one  mile  an  hour.  A  wit- 
ness describes  them  as  "just  creeping."  Mov- 
ing in  that  manner,  laboring  with  their  heavy 
draught,  there  is  no  doubt  but  they  could  have 
been  stopped  in  a  space  of  time  too  short  to 
estimate.  The  theory  of  the  plaintiff  is  that 
the  man  running  the  engliie  saw,  or  ought 
to  have  seen,  her  husband  as  he  was  thus 
approaching  the  tracks.  Suppose  the  engineer 
saw  him;  what  did  be  have  a  right  to  pre- 
sume? It  was  daylight.  The  engine  coming 
was  in  as  plain  view  to  the  man  6n  the  roller 
as  he  was  to  the  engineer.  There  was  noth- 
ing to  suggest  to  the  engineer  that  the  other 
was  oblivious  to  the  situation,  or  that  he  had 
failed  to  use  bis  eyes  and  see  what  every 
one  else  there  saw.  Any  reasonable  man  In 
the  englne^s  position  would  presume  that 
the  man  on  tbe  roller  would  stop  before 
crossing,  and  let  the  engine  pass.  But  the 
plaintiff's  husband  drove  straight  on.  The 
horses  got  across  the  track,  but  the  roller 
was  still  on  the  north  rail  when  the  engine 
struck  it  An  Ingenious  calculation  is  ma^e 
by  learned  counsel  to  show  that  there  was 
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sufficient  time  after  tbe  horses  bad  passed 
over  the  mill  track,  and  before  tbe  accident, 
for  tbe  engineer  to  have  stopped  bis  engine 
If  be  had  used  tbe  means  at  hand.  But  when 
a  witness  who  is  a  casual  onlooker  comes  to 
guess  during  the  excitement  of  a  shocking 
catastrophe  at  the  rate  of  speed  an  engine 
was  going,  and  that  Is  made  tbe  basis  of  a 
calculation  to  show  what  could  have  been 
accomplished  In  two  seconds  by  the  energetic 
use  of  all  appliances,  tbe  calculation  Is  not 
reliable.  Besides,  the  argument  based  on 
that  calculation  assumes  that  the  engineer, 
If  be  bad  been  watchful,  would  have  realized 
ntt  soon  as  tbe  team  crossed  the  mill  track 
that  the  driver  was  not  going  to  stop.  But 
tbe  engineer  cannot  be  charged  with  sacb 
knowledge.  E^ven  though  he  saw  the  driver 
of  tbe  team  approach  dangerously  near  tbe 
crossing,  yet  he  had  a  right  to  presume  that 
the  driver  bad  used  bis  eyes,  and  would  act 
as  a  reasonable  man  under  the  circumstances 
would  for  his  own  preservation.  If  the  team 
had  been  approaching  rapidly,  there  might 
have  been  In  that  fact  some  suggestion  that 
the  driver  Intended  to  try  to  cross  In  front 
of  tbe  engine.  But  approaching  as  he  was  at 
a  very  slow  pace,  there  was  nothing  to  in- 
dicate that  he  would  not  or  that  be  could 
not  stop  before  going  on  tbe  main  track. 
This  case  does  not  fall  ^ithtn  the  doctrine 
laid  down  In  Kellny  v.  R.  R.,  101  Mo.  67,  IS 
8.  W.  806,  8  L.  R.  A.  78-3,  and  Morgan  v. 
R.  R.,  159  Mo.  262,  60  S.  W.  195. 

The  court  should  have  given  the  Instruc- 
tion asked  by  the  defendant  In  tbe  nature  of 
a  demurrer  to  the  evidence.  The  Judgment 
Is  reversed.     All  concur. 


McGINNIS  V.  MISSOURI  OAR  A  FOUND- 
RY CO. 
(Supreme  Court  of  Missouri,   Division  No.   1. 
March  18,  1903.) 

DEATH  BY  WRONOPUL  ACT— RIGHT  OP  ACTION 
—WHO  MAY  SUE-SUIT  BY  WIDOW. 

1.  2  StaiT  &  C.  Ann.  St  III.  pp.  2155,  2156, 
c.  70,  para.  1,  2,  gives  a  right  of  action  for 
death  by  wrongful  act,  and  provides  that  an 
action  tnerefor  shall  be  brought  in  the  name 
of  the  personal  representatives  of  tbe  deceased 
person.  Rev.  St.  Mo.  1899,  §  548,  provides 
that,  when  a  cause  of  action  has  accrued  un- 
der the  laws  of  any  other  state,  and  the  per- 
sons entitled  to  the  benefit  are  not  authorized 
by  snch  law  to  prosecute  the  action  in  their 
own  names,  an  action  for  snch  cause  may  be 
brought  in  any  court  of  this  state  by  a  person 
appointed  by  the  court.  An  employe  of  defend- 
ant while  at  work  in  Illinois  was  killed,  as  al- 
leged by  defendant's  negligence,  and  on  petition 
of  his  widow  plaintiff  was  appointed  by  the 
court  to  prosecute  this  action  to  recover  there- 
for. Held,  that  the  action  authorized  by  the 
Illinois  statute  can  be  prosecuted  only  by  the 
persons  authorized  by  such  statute,  and  section 
548,  attempting  to  give  that  right  to  another,  is 
void. 

Appeal  from  St.  Louis  Circuit  Court;  Wal- 
ter B.  Douglas,  Judge. 

•Action  by  W.  T.  McGinnls,  suing  for  Delia 
Caiiaban  and  others,   against   the  Missouri 


Car  &  Foundry  Company.  From  a  judgment 
In  favor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

This  is  an  action  for  damages  for  personal 
Injuries  to  Daniel  Callahan  on  December  27, 
1898,  at  tbe  town  of  Madison,  111.,  which 
resulted  In  bis  Immediate  death.  Tbe  de- 
ceased was  an  employ6  of  the  defendant. 
The  negligence  charged  is  that  the  defendant 
allowed  the  electric  wires  by  which  its  build- 
ing at  Madison,  111.,  was  lighted,  to  come  in 
contact  with  the  shift  wires  that  tbe  de- 
ceased bad  to  catch  hold  of  in  tbe  course  of 
bis  duties,  which  gave  the  deceased  an  elec- 
tric shock  that  caused  his  death.  Tbe  an- 
swer la  a  general  denial,  and  a  special  plea 
that  McGinnls  has  no  right  to  maintain  this 
action.  Tbe  injury  and  death  occurred  in 
the  state  of  Illinois,  and  the  right  of  action 
Is  predicated  upon  a  law  of  that  state  (para- 
graphs 1,  2,  c.  70,  2  Starr  &  C.  Ann.  St.  IlL 
pp.  2156,  2156),  whilst  the  action  is  brought 
In  this  state  under  the  act  of  1891  (now  sec- 
tion 648,  Rev.  St.  1899),  and,  as  the  case  at 
bar  hinges  entirely  upon  a  construction  of 
these  statutes,  they  are  set  out  In  full.  The 
Illinois  statute  is  as  follows: 

"Paragraph  1.  Whenever  the  death  of  a 
person  shall  be  caused  by  wrongful  act,  neg- 
lect or  default,  and  the  act,  neglect  or  de- 
fault is  such  as  would.  If  death  bad  not  en- 
sued, have  entitled  tbe  injured  party  to  main- 
tain an  action  and  recover  damages  in  re- 
spect thereof,  then  and  In  every  such  case 
the  person  who  or  company  or  corporation 
which  .would  have  l>een  liable  If  deatb  had 
not  ensued,  shall  be  liable  to  an  action  for 
damages,  notwithstanding  the  death  of  tbe 
person  injured,  and  although  the  deatb  shall 
have  been  caused  under  such  circnmstances 
as  amount  in   law  to  felony. 

"Par.  2.  Every  such  action  shall  be 
brought  by  and  in  the  names  of  the  personal 
representatives  of  such  deceased  person,  and 
tbe  amount  recovered  In  every  such  action 
shall  be  for  the  exclusive  benefit  of  the  widow 
and  next  of  kin  of  such  deceased  person,  and 
shall  be  distributed  to  such  widow  and  next 
of  kin.  In  the  proportion  provided  by  law  in 
relation  to  tbe  distribution  of  personal  prop- 
erty left  by  persons  dying  Intestate;  and.  in 
every  such  action  the  Jury  may  give  such 
damages  as  they  shall  deem  a  fair  and  Just 
compensation,  with  reference  to  the  pecuniary 
injuries  resulting  from  such  death  to  the 
wife  and  next  of  kin  of  such  deceased  per- 
son, not  exceeding  tbe  sum  of  |5,000;  pro- 
vided, that  every  such  action  shall  be  com- 
menced within  two  years  after  the  death  of 
such  person." 

The  statute  of  this  state  is  as  follows: 

"Sec.  648.  Parties  not  Authorized  to  Sue, 
Court  may  Appoint  Whenever  any  cause 
of  action  has  accrued  imder  or  by  virtue  of 
the  laws  of  any  other  state  or  territory,  and 
tbe  person  or  persons  entitled  to  the  benefit 
of  such  cause  of  action  are  not  authorized 
by  the  laws  of  such  state  or  territory  to 
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proaecvte  sncli  action  in  his,  her  or  their  own 
names,  then,  In  every  such  case,  such  cause 
of  action  may  be  brought  in  any  of  the  courts 
of  this  state,  by  a  person  to  be  appointed 
for  that  purpose  by  the  court  In  which  such 
cause  of  action  is  sought  to  be  instituted,  or 
the  clerk  thereof  la  vacation,  and  such  person 
so  appointed  may  institute  such  action  and 
prosecute  the  same  for  the  benefit  of  the 
person  or  persons  entitled  to  the  proceeds 
thereof  under  the  laws  of  the  state  or  terri- 
tory wherein  the  cause  of  action  arose." 

Before  the  institution  of  this  suit,  Delia 
Callahan,  the  widow  of  the  deceased,  filed  a 
petition  asking  the  appointment  of  McGinnis 
under  the  section  of  the  statute  quoted,  and 
the  appointment  was  duly  made. 

There  was  a  direct  and  sharp  conflict  in 
the  evidence  on  the  question  of  the  cause  of 
the  accident,  and  likewise  as  to  whether  the 
deceased  received  any  such  injuries  as  are 
allied,  or  whether  he  died  from  heart 
disease;  but,  as  no  point  is  made  by  the 
defendant  in  this  court  with  respect  to.  any 
question  except  the  right  of  McOlnnis  to 
maintain  this  action,  it  is  unnecessary  to 
refer  to  any  other  branch  of  the  case.  There 
was  a  verdict  and  Judgment  for  the  plaintiff 
for  91,000,  and  the  defendant  appealed. 

Seddon  &  Blair  and  Robt.  A.  Holland,  Jr., 
for  appellant.  Kluealy  &  Kinealy,  ffor  re- 
spondent 

MARSHALL,  3.  (after  stating  the  facts). 
1.  The  contention  of  the  defendant  Is  that 
no  right  of  action  in  a  case  like  this  existed 
at  common  law;  that  the  right  is  purely 
statutory;  that  the  state  of  Illinois  created 
the  right,  and  prescribed  who  should  bring 
the  suit,  and  how  the  proceeds  should  be 
distributed;  tliat  the  statute  of  Missouri  has 
no  extraterritorial  force,  and  could  not  au- 
thorize a  right  created  by  tile  laws  of  Illi- 
nois to  be  enforced  by  any  one  else  than 
the  i>er8on  who  is  authorized  by  the  laws  of 
Illinois  to  enforce  It,  and  therefore  McOln- 
nis has  no  right  to  maintain  this  action. 

Vawter  v.  Railroad,  84  Mo.  679,  64  Am. 
Rep.  106,  was  an  action  for  damages,  based 
upon  the  statute  of  Kansas,  which  is  sub- 
stantially like  the  Illinois  statute,  and  which 
prescribed  that  the  administrator  should 
bring  the  action.  The  plaintiff  was  appoint- 
ed administratrix  in  this  state.  It  was  held 
that  she  could  not  maintain  the  action;  that 
the  laws  of  this  state  expressly  deny  to  an 
administrator  a  right  to  maintain  such  an  ac- 
tion; that  the  Kansas  administrator  could 
not  maintain  sncl^an  action  here,  because 
he  has  no  extrateivltorlal  rights. 

In  Oates  v.  Raihroad,  104  Mo.  814,  16  S. 
W.  487,  24  Am.  St  Rep.  348,  the  widow 
brought  the  action.  The  accident  occurred 
in  Kansas.  It  was  held  that  the  cause  of 
action  was  created  by  the  statute  of  Kansas, 
and  that  statute  which  created  the  right 
prescribed  who  should  enforce  the  right,  to 


wit,  the  personal  r^resentatlve,  and  that  no 
other  person  could  maintain  the  action. 

In  the  Vawter  Case  it  was  noted  that  the 
St  Louis  Court  of  Appeals  (Stoeckman, 
Adm'r,  v.  Railroad,  16  Mo.  App.  603),  the 
New  York  courts  (Leonard,  Adm'r,  v.  Navi- 
gation Co.,  84  N.  Y.  48,  38  Am.  Rep.  401), 
and  the  Supreme  Court  of  the  United  States 
(Dennlck  v.  Railroad,  103  V.  S.  11,  26  L.  Ed. 
439),  had  held  that  a  personal  representative 
appointed  In  the  state  where  the  action  was 
brought  could  maintain -an  action  based  up- 
on such  a  statute  of  another  state,  the  rea- 
soning employed  in  those  cases  being  that 
the  foreign  statute  created  the  right,  and 
prescribed  that  the  personal  representative 
should  bring  the  suit,  but  the  right  thus  cre- 
ated was  transitory,  and  the  statute  did  not 
say  the  suit  should  be  brought  by  an  ad- 
ministrator appointed  in  the  state  that  cre- 
ated the  right,  and  therefore  an  adminis- 
trator appointed  in  the  state  where  the  suit 
'^as  brought  filled  the  requirements  of  the 
statute;  but  it  was  held  that  those  cases 
were  not  supported  by  the  weight  of  author- 
ity, and  the  reasoning  employed  therein 
could  not  apply  In  this  state,  because  our 
law  expressly  prohibited  an  administrator 
from  maintaining  an  action  of  that  nature, 
and  the  laws  of  no  foreign  state  could  con- 
fer upon  a  Missouri  administrator  a  power 
that  is  expressly  denied  bim  by  the  laws 
of  this  state.  The  matter  was  summed  up 
by  the  court,  in  that  case,  as  follows:  ''Most 
courts,  and  text-writers  of  acknowledged  au- 
thority, hold  that  these  actions,  given  by 
statute  for  causing  death  by  neglect,  de- 
fault, or  a  wrongful  act,  can  only  be  enforced 
by  the  courts  of  the  Jurisdiction  where  the 
wrong  is  suffered  and  the  right  of  action 
Is  given.  Other  courts  treat  such  actions  as 
transitory,  and  enforce  the  statute  law  of 
the  state  where  the  injury  was  suffered, 
though  the  action  be  not  one  of  any  general- 
ly recognized  right  Others,  again,  entertain 
such  actions  when  the  laws  of  the  two  states 
upon  the  same  subject  are  similar.  If  these 
statutes  are  administered  outside  of  the  Ju- 
risdiction where  enacted.  It  must  be  done  on 
principles  of  comity.  Such  principles  are 
not  to  be  narrowed,  but  they  do  not  Justify 
the  courts  In  going  to  the  extent  to  which 
we  must  go  to  sustain  this  action,  1.  e.,  to  say 
to  an  administrator,  'You  may  sue  in  the 
county  of  the  state  of  your  appointment,  un- 
der the  law  of  another  state,  when  denied 
the  right  to  bring  the  same,  or  a  like  suit, 
by  the  laws  of  the  state  conferring  the  ap- 
pointment' " 

Other  states  have  adopted  the  rule  that 
prevails  in  this  state,  and  held  that  "the 
right  of  action  to  recover  damages  for  Inju- 
ries resulting  In  the  death  of  the  person 
being  entirely  statutory,  the  action  must  be 
brought  to  the  name  of  the  person  to  whom 
the  right  is  given  by  the  statutes  of  tlie 
state  where  the  injuries  are  inflicted."  Ush- 
er V.  Railroad,  126  Pa.  206,  17  Atl.  507,  4 
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L.  R.  A.  261,  12  Am.  St  Rep.  863;  Taylor's 
Adm'r  v.  The  PennsylTania  Co.,  78  Ky.  348, 
39  Am.  Rep.  244;  Woodward  v.  Railroad, 
10  Ohio  St  121;  Richardson,  Adm'r,  v.  Rail- 
road, 98  Mass.  86;  McCarthy  v.  Railroad,  18 
Kan.  46,  26  Am.  Rep.  742. 

But  it  Is  contended  that  the  courts  of  Il- 
linois hold  that  the  law  of  that  state  touch- 
ing this  question  Is  divisible;  that  the  first 
paragraph  creates  the  right,  while  the  second 
paragraph  prescribes  who  shall  bring  the 
suit  (City  of  Chicago  v.  Major,  Adm'r,  18 
111.  349,  68  Am.  Dec.  553),  and  therefore  it 
is  argued  that  the  right  being  transitory  and 
divisible  from  the  remedy,  it  may  be  en- 
forced In  this  state  by  an  agency  or  person 
other  than  that  required  by  the  laws  of  tliat 
state.  It  must  be  noted,  however,  that  the 
case  of  City  of  Chicago  v.  Major,  Adm'r, 
supra,  was  an  action  in  the  courts  of  Illinois 
by  an  Illinois  administrator  to  enforce  a- 
right  created  by  the  laws  of  ttiat  state;  ao 
that  the  question  here  involved  was  not 
decided  In  that  case,  nor  would  it  be  at  all  con- 
trolling authority  in  this  case  if  it  had  been 
expressly  decided,  for,  manifestly,  neither 
the  Legislature  nor  the  courts  of  one  state 
can  give  Jurisdiction  to  the  courts  of  another 
state,  nor  dictate  to  those  courts  wliat  stat- 
utory rights  they  shall  recognize,  or  who  shall 
be  the  proper  party  to  enforce  them.  Pure- 
ly statutory  laws  of  one  state  are  enforced 
in  other  states  simply  as  a  matter  of  comity, 
and  are  never  enforced  where  they  are  in- 
consistent with  the  policy  of  the  law  of  the 
state  where  they  are  sought  to  be  recognized. 

It  is  manifest  that  an  Illinois  administra- 
tor could  not  maintain  this  suit  in  this  state 
without  express  authority  from  this  state. 
If  suit  tiad  l>een  begun  in  Illinois,  It  could 
be  maintained,  under  the  statute  of  that 
state,  only  by  an  administrator  appointed 
by  the  courts  of  that  state.  The  first  para- 
graph of  the  section  of  the  statute  of  Illi- 
nois, cited,  creates  a  liability  on  the  part 
of  the  person  or  company  or  corporation  that 
caused  the  injury,  but  that  paragraph  does 
not  create  a  right  of  action  in  favor  of  any 
one.  If  this  paragraph  stood  alone,  it  would 
not  afford  the  basis  for  any  civil  action 
whatever.  The  Illinois  court  (City  of  Chica- 
go V.  Major,  supra),  construing  this  para- 
graph, said:  "This  is  a  new  cause  of  action 
given  by  tliis  statute,  and  nnlcnown  to  the 
common  law,  and  should  not  be  extended 
beyond  the  fair  import  of  the  language  used." 
Thus  the  court  held  that  the  first  paragraph 
created  a  new  cause  of  action,  notwithstand- 
ing that  paragraph  of  the  statute  only  re- 
lates to  the  liability  of  the  defendant  Met- 
aphysically it  might  be  said  that  where 
there  is  a  liability  on  the  part  of  a  defend- 
ant, thwe  must  be  a  right  in  some  one  to 
enforce  tlie  liability.  But,  however  this 
might  be  if  it  was  as  a  matter  of  general 
liability,  it  cannot  be  true  where  the  liability 
is  a  liability  that  was  unknown  to  the  com- 
mon law,  and  depends  for  its  existence  upon 


a  statute.  In  such  a  case,  the  statnte  cre- 
ating the  liability  must  confer  upon  a  speci- 
fied person  the  right  to  enforce  the  liabili- 
ty. Unless  it  does  so,  no  one  can  enforce  it 
because  no  one  has  a  right  under  the  gen- 
eral common  law  to  do  so.  When,  there- 
fore, a  statute  creates  a  liability  and  pre- 
scribes the  person  who  shall  have  the  right 
to  enforce  It  the  two  parts  of  the  statute 
are  component  parts  of  the  whole,  and  both 
are  necessary  to  constitute  the  whole,  and 
it  must  be  done  exactly  in  the  manner  and 
by  the  persons  or  agencies  that  the  statute 
prescribes.  There  can  I>e  no  equivalent  or 
other  means  employed.  Without  the  con- 
struction placed  npon  the  statute  by  the 
courts  of  Illinois,  It  would  seem  quite  evi- 
dent tliat  the  first  paragraph  creates  a  lia- 
bility, while  the  second  paragraph  confers 
a  right  of  action  upon  the  personal  repre- 
sentative of  the  deceased,  and  that  the  two 
are  not  divisible,  but  are  necessary  parts 
to  make  the  right  complete.  But  however 
this  may  be,  it  still  remains  that  under  any 
construction  that  may  be  put  upon  the  Illi- 
nois statute,  no  one  but  the  administrator 
can  maintain  the  action,  and  that  administra- 
tor cannot  maintain  the  action  in  this  state. 
This  naturally  brings  us  to  a  consideration 
of  the  section  of  the  statute  of  this  state 
(section  548,  Rev.  St  1899)  which  authorizes 
the  court  to  appoint  some  person  in  this  state 
to  bring  the  action  for  the  benefit  of  the 
persons  who  are  not  allowed,  by  the  laws 
of  the  state  that  created  the  liability  and 
the  right  of  action,  to  sue  in  their  own 
names,  and  which  it  is  said  was  enacted  be- 
cause of  the  decisions  of  this  court  that  nei- 
ther the  foreign  administrator,  nor  an  admin- 
istrator appointed  under  the  laws  of  this 
state,  nor  the  widow  or  next  of  kin,  could 
maintain  an  action  f'prefor.  It  seems  prob- 
able that  such  was  the  origin  of  this  stat- 
ute. But  what  was  its  legality  and  effect? 
The  accident  occurred  in  IlUnols.  Without 
the  statute  of  that  state,  there  would  be  no 
liability  or  cause  of  action  anywhere  or  in 
favor  of  any  one,  no  matter  what  might  be 
the  law  of  this  or  any  other  state  in  refer- 
ence to  similar  accidents  that  happened  here 
<»:  there.  In  short  the  whole  matter  de- 
pends npon  the  Illinois  statnte.  Tliat  stat- 
ute confers  a  right  of  action  upon  the  ad- 
ministrator, and  not  upon  the  widow  or  next 
of  kin.  It  is  for  their  benefit  hut  they  can- 
not maintain  an  action  therefor.  Our  stat- 
ute attempts  to  enforce  the  liability  created 
by  the  statute  of  Illinois,  not  through  the 
person  who  alone  is  given  the  right  under 
the  Illinois  law  to  enfor^^  it  bnt  through  a 
person  who  would  have  no  right  to  enforce 
the  liability  in  that  state.  And  with  this 
result:  Under  the  Illinois  law  the  adminis- 
trator could  sue  In  that  state  to  recover  dam- 
ages for  the  accident  that  occurred  in  that 
state,  and  at  the  same  time,  under  the  stat- 
ute of  this  state  (section  648),  the  person 
appointed  by  the  court  could  maintain  a  suit 


Digitized  by 


Google 


Mo.) 


LUCAS  y.  ST.  LOUIS  Si  &  BY.  GO. 


589 


in  tUs  state  to  lecoTer  the  damages  for  the 
identical  acddent,  and  neither  suit  could  be 
pleaded  in  abatement  of  the  other,  and  a  re- 
ooTery  in  one  Tvonld  be  no  bar  to  a  recov- 
ery In  the  other,  for  the  reason  that  each 
would  have  a  cause  of  action  conferred  upon 
him  by  the  law  of  his  state.  This  demon- 
strates the  Infirmity  that  nnderlles  a  con- 
strnction  of  the  statute  which  holds  the  Il- 
linois statute  to  be  divisible,  and  therefore 
holds  that  the -cause  of  action  is  transitory, 
Willie  the  person  who  is  to  enforce  the  right 
mnst  be  determined  by  the  lex  fori. 

As  pointed  oat,  it  takes  both  paragraphs  of 
the  Illinois  law  to  snpport  the  action  in  that 
state,  and  It  Is  incongruous  to  say  that  a 
vital,  component  part  can  be  segregated  from 
the  entity  of  which  it  is  a  necessary  part, 
and  be  transplanted  into  the  laws  of  another 
state,  while  the  entity  is  Incapable  of  bdng 
go  transplanted  or  enforced.  Nor  can  such 
a  component  part  be  transplanted  and  be 
grafted  onto  or  supplemented  by  a  law  of 
such  other  state  so  as  to  make  the  two  parts, 
dependent  for  their  existence  upon  separate 
sovereign  wills,  a  complete  and  valid  law. 
For  no  stste  has  any  power  to  create  a  lia- 
bility for  an  act  done  beyond  its  territorial 
limits,  and  then  to  appoint  any  person  to 
enforce  such  a  liability  in  its  own  courts 
or  in  the  courts  of  any  state.  A  liability  or 
a  canse  of  action  that  does  not  exist  under 
tbe  common  law  can  only  be  created  by  the 
lawmaking  power  of  a  sovereign  state,  or  of 
tbe  United  States  in  proper  cases.  And 
when  the  laws  of  the  creating  state  -pre- 
■crllie  the  person  who  shall  enforce  the  right, 
no  other  person  In  that  or  any  other  state 
can  enforce  it.  The  law  must  be  enforced 
as  written,  or  not  at  all.  It  cannot  be  par- 
titioned and  some  of  its  parts  transplanted 
to  another  state  and  added  to,  or  be  supple- 
mented by,  laws  of  that  state.  The  Legis- 
lature of  this  state  liad  no  power  to  create 
a  liability  or  preserve  a  right  of  action  for  an 
act  done  in  Illinois,  and  it  had  no  power  to 
antborize  any  one  here  to  enforce,  in  the 
courts  of  this  state,  a  liability,  or  to  assert 
a  right,  tliat  Is  created  by  tbe  laws  of  Illi- 
nois, when  such  person  would  have  no  right 
to  enforce  such  liability  or  assert  such  a 
Tight  in  tbe  conrts  of  Illinois.  And  this  is 
manifestly  true,  l>ecause  such  a  law  would 
to  tantamount  to  an  extraterritorial  enact- 
ment. And  what  is  here  sold  is  not  at  all  in 
conflict  with  what  was  said  by  the  Supreme 
Court  of  the  United  States  in  Dennick  v. 
Railroad.  103  U.  S.  11,  26  L.  Ed.  439.  But, 
If  it  was  so  in  conflict.  It  would  not  change 
tbe  resoit,  for  this  court  expressly  referred 
to  that  case,  and  refused  to  follow  the  rule 
there  laid  down,  in  Vawter  v.  Railroad,  84 
Mo..  loc.  dt  684,  54  Am.  Rep.  105.  and,  as 
tbere  is  no  federal  right  involved,  a  decision 
of  that  court  is  not  necessarily  conclusive  in 
construing  a  state  statute. 

For  these  reasons  it  is  clear  that  the  plain- 
tiff has  no  legal  capacity  to  maintain  this 


action,  and  that  section  648,  Rev.  *St  1889, 
Is  void  and  without  legal  force.  It  would 
have  been  within  tbe  power  of  tbe  Legis- 
lature, however,  to  confer  express  power  up- 
on the  Illinois  administrator  to  maintain  an 
action,  based  upon  the  statutes  quoted  of 
that  state,  in  tbe  courts  of  this  state,  for 
that  would  be  a  mere  matter  of  state  com- 
ity, and  not  the  creation  of  a  new  liability 
and  right 

The  Judgment  of  the  ctarcnlt  court  is  there- 
fore reversed.    All  concur.- 


LUCAS  V.  ST.  LOUIS  &  S.  RT.  CO. 

(Supreme  Court  of  Missouri,   Division  No,   1. 
March  18,  1903.) 

STRKBT     RAILWAY— MAINTAINING    STUMP     IN. 

PLATFORM— INJURY    TO   PROSPKC- 

TIVB   PAS3BNQBR. 

1.  A  Street  railway  which  bnilds  a  platform 
for  passengers  around  a  stump  placed  by  an 
electric  light  company  in  a  street  is  not  liable, 
on  tbe  ground  of  maintaiulng  the  stump,  to  one 
who,  hurrying  to  catch  a  car,  fell  over  it. 

Appeal  from  St  Louis  Circuit  Court;  Wal- 
ter B.  Douglas,  Judge. 

Action  by  Ella  Lucas  against  the  St  Louis 
&  Suburban  Railway  Company.  Judgment 
for  plalntifC.    Defendant  appeals.    Reversed. 

This  is  an  action  for  damages  for  personal 
Injuries.  There  was  a  verdict  for  $3,000,  and 
the  defendant  appealed.  Tbe  constitutional- 
ity of  the  jury  law  is  called  in  questiou,  and 
that  gives  this  court  Jurisdiction.  The  neg- 
ligence cliarged  on  the  petition  is  "that  at 
or  near  the  Intersection  of  Euclid  avenue  and 
defendant's  right  of  way  in  the  dty  of  St 
Louis  the  defendant  at  the  times  herein  men- 
tioned was  maintaining  a  platform  to  enable 
passengers'  to  get  on  ite  cars  bound  east; 
that  in  the  said  platform,  wliich  was  of 
granitoid,  there  was  a  stump  about  eleven 
inches  in  height,  and  defendant  was  negli- 
gently maintaining  said  platform  at  said 
times  with  said  stump  therein,  which  was  a 
dangerous  obstruction  to  passengers  intend- 
ing to  get  upon  defendant's  cars  from  said 
platform;  that  on  the  1st  day  of  January, 
1900,  the  plaintiff  was  upon  said  platform, 
intending  to  become  a  passenger  upon  defend- 
ant's east-bound  car,  and,  whilst  she  was 
signaling  the  car  to  stop  for  her  as  a  pas- 
senger, her  foot  struck  said  stump,  and  she 
fell  from  said  platform  upon  defendant's 
track,  and  was  struck  and  dragged  by  de- 
fendant's east-bound  car,  and  was  thereby 
greatly  and  permanently  injured."  The  an- 
swer is  a  general  denial  and  a  plea  of  con- 
tributory negligence. 

The  case  made  is  this:  The  parties  stipu- 
lated that  In  1857  Charlotte  Lay  dedicated  to 
tbe  county  of  St  Louis  a  strip  of  land  80 
feet  wide,  running  north  and  south,  as  a 
public  road,  and  called  it  "Lay  Avenue." 
At  that  time  tbere  was  no  railroad  there. 
Subsequently  the   Narrow   Gauge   Railroad 
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was  bvitt,  and  It  crossed  the  said  road.  The 
defendant  Is  the  mesne  grantee  of  that  rail- 
road, and  operates  a  street  railroad  across 
said  strip  of  land.  When  the  city  limits 
were  extended  so  as  to  embrace  this  territory, 
the  city  changed  the  name  to  "Euclid  Ave- 
nue." At  that  time  the  street  was  an  un- 
improved dirt  road,  and  there  were  no  side- 
walks. At  a  time  not  disclosed  by  the  evi- 
dence, the  Missouri  Edison  Electric  Lighting 
Company  placed  one  of  its  poles  in  the  side- 
walk on  the  east  -side  of  said  Euclid  avenue. 
The  pole  was  about  12  inches  in  diameter, 
and  stood  a  little  to  the  right  of  the  middle 
of  the  sidewalk.  The  defendant  owns  Its 
own  right  of  way,  but,  of  course,  does  not 
own  the  street.  It  only  crosses  the  street  by 
permission.  The  pole  stood  entirely  within 
the  lines  of  the  street,  and  no  part  of  it  was 
upon  the  defendant's  right  of  way.  Former- 
ly, for  the  convenience  of  the  traveling  pub- 
lic, the  defendant  constructed  a  wooden  plat- 
form, 7  or  d  yards  In  length,  and  8  or  4  feet 
wide,  and  which  ran  parallel  with  its  tracks, 
and  which  was  partly  upon  its  right  of 
way  and  partly  upon  the  sidewalk— in  fact, 
extending  across  the  sidewalk  on  the  east 
side  of  Euclid  avenue.  The  pole  aforesaid 
being  already  there,  the  platform  was  built 
around  the  pole.  The  platform  was  raised 
from  4  to  6  inches  above  the  ground.  There- 
after the  lighting  company  sawed  down  the 
pole  and  beveled  the  edges,  but  left  the  stump 
of  the  pole  projecting  about  11  inches  above 
the  platform.  The  lighting  company  then 
put  up  a  pole  in  the  sidewalk,  to  the  east  of 
the  stump,  and  nearly  touching  it,  and  nearer 
the  east  ride  of  the  sidewalk.  Thereafter  the 
defendant  removed  the  wooden  platform,  and 
replaced  it  with  a  granitoid  platform,  and 
left  the  stump  and  the  new  pole  standing; 
building  the  granitoid  platform  around  them. 
Immediately  south  of  the  granitoid  platform 
there  is  an  alley  running  eastwardly,  which 
Is  paved  with  brick.  Immediately  south  of 
the  alley  there  Is  a  drug  store,  and  south  of 
that  a  butcher  shop,  both  of  which  have  large 
glass  windows,  and  are  brightly  lighted.  In 
front  of  these  two  stores  there  Is  a  cement 
sidewalk.  South  thereof  there  does  not  ap- 
pear to  be  any  Improved  sidewalk,  and  the 
street  does  not  appear  to  be  Improved.  The 
plaintiff's  daughter  lives,  and  has  for  some 
lime  lived,  on  the  east  side  of  Euclid  avenue, 
Just  a  short  block  south  of  the  railroad.  On 
the  tall  pole  aforesaid  there  was  an  electric 
light.  The  defendant's  car  that  was  ap- 
proaching had  a  headlight.  So  that  between 
the  lights  in  the  windows  of  the  drug  store 
and  the  butcher  shop,  and  the  electric  light 
on  the  tall  pole,  which  was  almost  touching 
the  stump,  and  the  headlight  on  the  ap- 
proaching car,  the  place  was  well  lighted, 
and  the  stump  could  have  been  easily  seen. 
The  plaintiff  was  familiar  with  the  place, 
and  knew  of  the  existence  of  the  stump  on 
the  platform,  and  had  frequently  spoken  of 
It  and  wondered  why  it  was  allowed  to  re- 


main there.  She  visited  her  daughter  fre- 
quently, and  always  got  off  and  on  the  car 
at  that  place.  On  January  1,  1900,  she  visit- 
ed her  daughter.  About  half  past  5  o'clock 
she  started  home.  It  was  dusk,  but  not 
dark.  As  she  approached  the  platform  she 
saw  the  car  coming  from  the  west,  and,  fear- 
ing she  would  be  left,  when  she  was  70  or 
80  feet  from  the  track  she  increased  her  pace 
and  ran,  signaling  the  car  as  she  ran.  She 
reached  the  platfo'Tm,  got  up  on  it  in  safety, 
and,  while  signaling  the  car  to  stop,  she 
stumbled  against  the  stump  of  the  old  pole, 
and  was  thrown  against  the  side  of  the  car, 
near  the  rear  portion  thereof,  and  seriously 
injured. 

For  the  plaintiff  the  court  gave  the  follow- 
ing instructions,  which  are  claimed  to  be 
erroneous: 

"If  the  jury  find  from  the  evidence  in  this 
case  that  the  defendant  on  the  Ist  day  of 
January,  1900,  was  a  carrier  of  passengers 
for  hire  by  street  railroad,  and,  as  such,  had 
erected  and  was  maintaining  the  platform 
mentioned  In  the  evidence  for  the  purpose 
of  receiving  passengers  therefrom  bound  east 
from  Euclid  avenue,  then  the  defendant  was 
bound,  in  duty,  to  exercise  ordinary  care  to 
keep  said  platform  reasonably  secure  and 
safe  for  passengers  who  should  be  thereon 
for  the  purpose  of  entering  defendant's  cars 
therefrom;  and  If  the  jury  find  from  the  evi- 
dence that  on  said  day  there  was  existing 
in  said  platform  a  stump  of  a  post,  extend- 
ing above  the  surface  of  said  platform,  and 
that  said  stump  in  said  platform  made  It  dan- 
gerous for  persons  on  said  platform  for  the 
purpose  of  entering  upon  defendant's  cars  as 
passengers;  and  if  the  jury  further  find  from 
the  evidence  that  defendant  did  not  exercise 
ordinary  care  In  maintaining  said  platform 
for  passengers  in  such  condition;  and  if  the 
jury  further  find  from  the  evidence  that  on 
said  day  the  plaintiff  was  on  the  said  plat- 
form for  the  purpose  of  becoming  a  passen- 
ger upon  defendant's  east-bound  car,  and  that 
whilst  so  upon  said  platform  for  said  purpose 
3he  stumbled  over  said  stump,  and  was  ther^ 
by  caused  to  fall  and  be  injured  by  defend- 
ant's car;  and  if  the  jury  believe  from  the 
evidence  that  the  plaintiff  was  exercising 
ordinary  care  at  the  time  of  her  Injury — then 
the  plaintiff  Is  entitled  to  recover,  altbougb 
said  stump,  or  the  post  of  which  It  was  a 
stump,  had  been  planted  In  said  place  by 
some  other  person  or  corporation  than  the 
defendant." 

"No.  3.  The  coutt  instructs  the  jury  that 
the  mere  fact  that  the  plaintiff  knew  that 
the  stump  mentioned  in  the  evidence  existed 
in  the  platform,  and  that  she  stumbled  over 
it  (if  she  did  stumble  over  it)  and  was  in- 
jured, will  not  defeat  a  recovery  In  this 
case." 

At  the  close  of  the  plaintiff's  case,  and  also 

at  the  close  of  the  whole  case,  the  defendant 

asked  peremptory  IngtrucUons  to  the  jury  to 

i  find  for  the  defendant,  and  also  asked  other 
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instmctlons,  which.  In  the  view  taken  of  the 
case.  It  is  unnecessary  to  set  out  or  refer  to. 

HcKeighan  &  Watts  and  Robt  A.  Holland, 
Jr.,  for  appellant  A,  R.  Taylor,  for  respond- 
ent 

MARSHALL,  J.  (after  stating  the  facts). 
The  plaintiff  predicates  a  right  to  recovM: 
solely  upon  the  charge  that  the  defendant 
maintains  the  stump  in  the  granitoid  plat- 
form. The  stump  is  within  the  lines  of  a 
public  street  and  not  upon  the  defendant's 
property.  It  was  placed  there  by  the  light- 
ing company,  and  the  defendant  had  nothing 
to  do  with  its  being  placed  there.  It  is  on 
public  property,  and  the  defendant  is  under 
no  duty  and  has  no  right  to  remove  it  The 
defendant  built  a  wooden  platform,  and  left 
the  stump  projecting  above  it,  on  the  public 
highway,  for  the  benefit  of  the  traveling 
public.  It  was  under  no  duty  to  build  the 
platform.  Subsequently  it  replaced  the 
wooden  platform  with  a  granitoid  platform. 
This  Is  the  sum  of  its  offending.  Yet  It  is 
sued,  and  a  recovery  had  against  it  on  the 
charge  and  theory  that  it  maintains  the 
stump  In  the  platform,  and  that  this  makes 
it  dangerous.  Webster's  International  Dic- 
tionai7  defines  "maintain"  to  mean:  "(1) 
To  bold  or  keep  in  any  particular  state  or 
condition;  to  support;  to  sustain;  to  uphold; 
to  keep  up;  not  to  suffer  to  fall  or  decline. 
(2)  To  keep  possession  of;  to  hold  and  de- 
fend; not  to  surrender  or  relinquish.  (3) 
To  continne;  not  to  suffer  to  cease  or  fail. 
(4)  To  bear  the  expense  of;  to  support;  to 
keep  up;  to  supply  with  what  is  needed." 
It  is  demonstrable  that  the  defendant  has 
done  nothing  which  would  bring  it  witliin 
nny  of  these  meanings  of  the  word  "main- 
tain." It  did  not  pat  the  pole  or  stump 
there.  It  was  under  no  obligation  to  remove 
It  It  lias  done  nothing  to  keep  it  there,  or 
to  prevent  it  from  failing  or  declining.  The 
pole  was  put  there  by  the  lighting  company, 
and  was  cut  down  and  the  stump  left  there 
by  that  company,  and  the  stump  has  kept 
itself  there  ever  since.  It  is  located  upon 
a  public  highway.  It  was  there  before  there 
was  any  platform.  Neither  the  wooden  nor 
the  eranltoid  platform  affected  the  stuuip, 
or  the  dangers  arising  therefrom,  in  .luy 
manner  whatever.  If  an  owner  raises  up, 
or  permits  any  one  else  to  do  so,  or  keeps 
up  or  falls  to  remove,  a  nuisance,  on  bis  own 
premises,  by  which  any  one  suffers  injury, 
he  Is  liable,  because  he  violates  his  du^  as 
a  citizen.  If  any  one  creates  a  nuisance  on  a 
public  highway,  he  is  primarily  liable  to 
any  one  who  is  injured  thereby,  because 
he  has  violated  his  duty  as  a  member  of 
society,  and  has  been  guilty  of  a  wrongful 
act  for  wJiich  be  Is  primarily  )lable.  But 
no  citizen  is  under  any  persenal,  legal  ob- 
ligation to  remove  a  nuisance  from  a  public 
highway,  notwithstanding  he  may  know  It 
Is  calculated  to  do  injury  to  a  traveler  on  J 


the  highway  if  it  is  allowed  to  remain  there. 
To  make  any  man  liable  for  a  tort,  be  must 
have  done  or  omitted  to  do  a  duty  imposed 
upon  him  by  law.  In  the  absence  of  such 
a  duty,  there  is  no  liability.  The  law  im- 
poses no  duty  upon  the  defendant  to  remove 
a  nuisance  in  a  public  highway  which  it  did 
not  put  there,  and  has  nothing  more  to  do 
with  than  any  other  citizen.  The  building 
the  platform  around  the  stump  neither  in- 
creased nor  diminished  the  danger.  The 
proximate  c&use  of  the  accident  in  this  case 
was  the  stump.  The  platform  in  no  way 
had  anytliing  to  do  with  the  accident  The 
proximate  cause  would  be  the  same  whether 
there  had  been  a  platform  there,  or  whether 
it  bad  been  allowed  to  remain  a  dirt  walk, 
as  it  was  when  the  pole  was  put  up,  when 
it  was  sawed  off,  and  when  the  stump  was 
left  there.  The  defendant  maintains  the 
platform,  but  it  does  not  maintain  the  stump. 
The  stump,  and  not  the  platform,  caused  the 
accident  The  only  thing  the  defendant  did 
with  respect  to  the  stump  was  to  leave  it  In 
the  highway,  where  some  one  else  had  pla- 
ced it;  and,  being  under  no  legal  duty  to 
remove  It,  it  cannot  be  adjudged  guilty  of 
negligence  in  failing  to  remove  it,-or  In  build- 
ing the  platform  around  it 

All  of  the  adjudicated  cases  wherein  a 
citizen  has  been  held  liable  for  an  obstruc- 
tion or  nuisance  in  a  highway  have  been 
cases  where  the  person  held  liable  placed 
the  obstruction  or  nuisance  on  the  highway, 
or  was  under  some  duty  to  remove  it 
Schwelckhardt  v.  St  Louis,  2  Mo.  App.  571; 
Waltemeyer  v.  Kansas  City,.  71  Mo.  -4pp. 
354;  Donoho  v.  Vtiican  Ironworks.  75  'Mo. 
401;  Wiggto  V.  St  Louis,  135  Mo.  558.  37 
S.  W.  528;  Glrogan  v.  Foundry  Co..  87  Mo. 
321;  Merrill  v.  St  Louis  et  al.;  83  Mo.  244. 
loc.  dt  255,  53  Am.  Rep.  576;  Campbell  v. 
Pope,  96  Mo.  468,  10  S.  W.  187.  Of  course, 
if  one  creates  the  nuisance,  and  another 
adopts  it,  and  continues  It  and  keeps  it  up, 
as  where  one  constructs  a  coal  hole  in  a 
sidewalk,  and  another  uses  it  and  maintains 
it  both  are  liable.  Merrill  v.  St  Louis.  83 
Mo.,  loc.  cit  256,  256,  53  Am.  Rep.  676. 
The  general  rule  Is  thus  stated  in  2  Smith's 
Modem  Law  of  Municipal  Corporations,  { 
1625:  "The  general  rule  is  that  the  primary 
duty  to  keep  highways  and  streets  in  re- 
pair rests  upon  the  municipal  corporations 
within  whose  limits  they  are,  this  duty  being 
implied  in  the  acceptance  of  a  charter  from 
the  state.  Such  duty  is  not  discharged  by 
the  fact  that  a  duty  Is  also  imposed  upon 
abutting  owners  to  keep  the  highway  in  re- 
pair in  front  of  their  land.  A  lot  owner's 
obligation  to  repair  streets  or  sidewalks  does 
not  exist  at  common  law,  but  Is  statutory 
or  arises  from  contract  It  seems  well  set- 
tled that  the  neglect  of  an  abatting  owner 
to  keep  the  sidewalk  in  repair,  and  to  keep 
it  free  from  snow  and  ice,  as  required  by  a 
city  ordinance,  does  not  render  him  liable 
to  a  party  injured  or  to  the  city  himself,  unless 
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•tich  otoner  himself  caused  the  defects  (The 
Italics  are  added.)  In  support  of  the  text 
the  author  cites  St  Louis  t.  Insurance  Co., 
107  Mo.  92,  17  S.  W.  637,  28  Am.  St  Bep. 
402,  and  cases  from  New  York,  Massachu- 
setts, Wisconsin,  New  Jersey,  Maryland, 
Rhode  Island,  Connecticut,  California,  Kan- 
sas, and  Iowa.  This  defendant  never  caused 
this  defect  In  the  sidewalk;  never  adopted 
it  used  It,  continued  It,  or  maintained  It. 
It  did  not  remove  it,  it  is  true,  but  it  owed 
no  duty  to  the  city  or  Its  citizens  to  remove 
it  It  was  neither  the  active,  primary,  nor 
remote  cause  of  its  being  there,  and  it  did 
not  keep  it  there  for  Its  own  use  or  benefit 
or  at  all.  It  simply  left  it  where  It  found 
it  and  let  it  remain  in  no  more  dangerous 
condition  tlian  it  was  when  it  found  it. 

It  follows  that  the  defendant  is  not  liable 
for  the  plaintiff's  injuries,  and  the  trial  court 
should  have  so  peremptorily  charged  the 
Jury.  The  Judgment  of  the  circuit  court  Is 
therefore  reversed.    All  concur. 


FETTER  et  al.  v.  FIDELITT  &  CASUALTY 
CO.  OF  NEW  YORK. 

(Snpreme  Court  of  MisBouri,  Division  No.  L 
March  18,  1903.) 

ACCIOBNT  INSURANCE— OAUSB  OF  DEATH— 
BURDEN  OF  PROOF. 

1.  Death  from  a  rupture  of  a  kidney,  pro- 
duced by  an  accidental  fall,  is  the  result  of  the 
accident,  "independent  of  all  other  causes," 
within  the  proyisiou  of  the  policy — this  mean- 
ing direct  or  proximate  causes— thougti  a  can- 
cerous condition  of  the  kidney  made  the  rup- 
ture possible. 

2.  Plaintiff  in  an  action  on  an  accident  policy 
makes  out  a  prima  facie  case  by  evidence 
tending  to  show  that  insured  died  of  bemor- 
rliage  resulting  from  an  accidental  fall;  so 
that  defendant  has  the  burden  of  proving  its 
claim  that  insured  died  of  cancer. 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty; J.  H.  Slover,  Judge. 

Action  by  Aloert  T.  Fetter  and  others 
against  the  Fidelity  &  Casualty  Company  of 
New  York.  Judgment  for  plaintiffs.  De- 
fendant appeals.    Affirmed. 

Appeal  from  a  Judgment  of  the  circuit  court 
of  Jackson  county  In  favor  of  plaintiffs  found- 
ed on  two  accident  insurance  policies  Issued 
by  defendant  on  the  lite  of  plaintiffs'  father. 
The  petition  is  in  two  counts.  In  the  first 
it  is  averred  that  the  defendant  Issued  its 
policy  February  21,  1892,  whereby  it  insured 
the  life  of  plaintiffs'  father  against  bodily 
injuries  sustained  through  external,  violent 
and'  accidental  means,  and  ag^reed  to  pay 
plaintiffs  15,000  If  death  should  result  to 
their  father  from  such  injuries.  Independent 
of  all  other  causes,  within  90  days  from 
the  date  of  the  infliction  of  such  injuries.  It 
then  goes  on  to  state  in  detail  the  accident 
which  it  alleges  caused  the  death  of  their 
father  within  less  than  30  days  from  the  date 
of  its  occurrence.    The  second  count  is  In 


form  substantially  like  the  first  based  on  an- 
other policy,  issued  November  18,  1893,  for 
$6,000.  The  answer  of  defendant  was  a  gen- 
eral denial  and  a  special  plea  that  the  insured 
died  a  natural  death,  resulting  from  a 
diseased  kidney.    Reply,  general. denial. 

The  evidence  on  the  part  of  the  plaintiffs 
tended  to  show  that  W.  3.  Fetter,  their  fath- 
er, whom  we  will  hereinafter  call  the  "in- 
sured," was  i)ast  69  years  of  age.  August  6, 
1899,  he  was  at  his  office,  and  about  5  In 
the  afternoon,  preparatory  to  leaving,  he 
and  his  son,  who  was  with  him,  attempted 
to  close  a  window,  the  upper  sash  of  which 
had  been  let  down.  The  sash  did  not  move 
smoothly;  therefore  each  of  them  took  a 
window  pole,  which  was  designed  for  the 
purpose,  and.  Inserting  one  end  under  the 
upper  rim  of  the  sash,  endeavored  to  push  it 
in  place.  But  It  seemed  to  be  stuck,  and 
required  hard  pushing  to  move  it  In  this 
effort  the  upper  end  of  the  stick  held  by  the 
insured'  slipped  off  the  rim,  and  the  sudden 
release  of  Its  hold  had  the  effect  to  throw 
the  insured  upon  his  right  side  against  the 
edge  of  a  table  that  was  in  place  at  the 
window,  designed  to  hold  maps  and  drawings 
to  be  used  by  one  standing,  and  therefore 
tall  enough  to  strike  the  insured  high  on  the 
side.  He  immediately  dropped  the  stick, 
turned  pale,  and  groaned.  In  a  few  minutes 
afterwards  he  went  home.  He  was  looking 
tired  and  pale  when  he  arrived.  '  He  took  a 
light  repast,  and  went  to  bed.  During  the 
night  he  passed  blood  in  his  urine,  and  very 
early  In  the  morning  he  sought  his  family 
physician.  Dr.  Porter,  but  did  not  see  him, 
and  returned  home  about  7:30  o'clock,  pale 
and  suffering.  His  physician  came,  and 
found  him  suffering  pain  In  the  right  kidney, 
and  passing  blood  in  his  urine.  August  13th 
he  was  taken  to  St  Joseph's  Hospital,  where 
an  exploratory  examination  was  made  by 
Dr.  Binnle,  assisted  by  Drs.  Porter  and  Shy. 
Incision  was  made  in  the  back,  and  Dr. 
Binnle  Introduced  his  fingers  into  the  pelvis 
of  the  kidney,  but  found  nothing  abnormal 
except  the  rupture  and  an  enlargement  The 
patient  rallied  from  the  operation,  and  the 
wound  healed  from  the  Inside,  but  the  hem- 
orrhage continued  as  before  until  his  death, 
which  occurred  September  2,  1899,  less  than 
30  days  from  the  occurrence  of  the  accident 
He  died  from  hemorrhage— from  loss  of  blood. 
The  autopsy  held  September  4th  revealed  a 
normal  left  kidney.  The  right  kidney  re- 
vealed a  rupture,  and  the  lower  end  of  that 
kidney  was  cancerous,  harder  than  the  nor- 
mal part  and  less  vascular;  that  is,  less 
full  of  arteries  and  veins  that  would  bleed. 
The  rupture  found  in  the  kidney  was  be- 
tween the  normal  and  the  cancerous  parts, 
or  into  the  healthy  tissne.  The  hemorrhages 
were  from  the  rupture,  and  the  hemorrhages 
caused  the  death.  Before  the  accident  the 
insured  was  an  active,  spare,  hardworking 
man  past  69  years,  engaged  In  the  business 
of  fire  Insurance.     He  was  in  good  health. 
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taaTlngr  had  no  bard  spell  of  sickness  within 
the  memory  of  any  member  of  his  family. 
His  family  pbystclan  bad  several  times  ex- 
amined and  passed  him  for  life  insurance. 
EUd  examined  bis  urine  three  months  before 
tbe  accident,  and  found  it  normal,  with  no 
evidence  of  diseased  kidney.  All  the  testl-. 
mony  was  to  the  effect  that  tbe  accident  of 
falling  against  tbe  table  caused  the  rupture, 
tbe  rupture  caused  the  hemorrhage,  and  tbe 
hemorrhage  caused  the  death.  Tbe  majority 
of  tbe  expert  witnesses  were  of  tbe  opinion 
that  the  cancerous  condition  of  the  kidney 
existed  at  the  time  of  tbe  accident,  and  that 
that  condition  was  the  predisposing  cause  of 
tbe  rupture;  that  is,  that  that  condition  ren- 
dered rupture  more  liable  to  occur  under  tbe 
force  of  tbe  blow  than  if  the  kidney  had  been 
sound.  But  some  of  tbe  expert  testimony  was 
to  tbe  effect  that  the  cancerous  condition  it- 
self might  have  been  produced  by  the  blow. 
Dr.  Hall,  a  scientific  witness  for  defendant, 
who  examined  the  kidney  after  it  had  been 
taken  firom  the  body,  after  death,  was  of  tbe 
opinion  tliat  tbe  cancer  existed  l>efore  tbe  ac- 
cident, and  that  tbe  rupture  occurred  only  in 
the  diseased  part  of  tbe  kidney.  He  said: 
"Tbe  existing  cause  of  the  hemorrhage  was 
tbe  injury,  and  the  predisposing  cause  was 
tbe  cancer.  Q.  What  do  you  mean  by  tbe 
'predisposing  cause'?  A.  That  was  the  con- 
dition of  the  kidney  which  gave  rise  to  tbe 
production  of  the  fracture.  The  predisposing 
cause  is  tbe  remote  cause.  •  •  •  The 
cancerous  condition  weakened  the  kidney  to 
such  an  extent  that  it  responded  to  this  in- 
jury by  some  accidental  means."  He  was 
asked  as  to  tbe  length  of  time  required  to 
develop  a  cancer.  He  answered:  "That  is 
a  matter  which  must  be  stated  relatively.  I 
think  this  is,  relatively,  a  rapid-growing 
cancer.  Some  cancers  are  matters  of  years- 
most  of  them;  but  some  are 'matters  of 
months,  and  others  matters  of  days." 

The  cause  was  submitted  to  the  Jury  under 
tbe  following  instructions  asked  by  tbe  plain- 
tiff: 

"(1)  Tbe  court  instructs  the  Jury  that  if 
tbey  find  from  the  evidence  that  W.  J.  Fetter 
died  in  Kansas  City,  Mo.,  September  2,  1899, 
and  tliat  such  death  resulted  from  bodily  in- 
juries sustained  through  external,  violent, 
and  accidental  means,  and  that  the  cause  of 
said  Fetter's  death  was  the  accidental  rup- 
ture of  his  right  kidney  by  an  accidental 
strain.  Jar,  or  fall  while  endeavoring  to  raise 
a  window  in  his  office  in  tbe  American  Bank 
Building  in  Kansas  City,  Missouri,  on  the 
6th  day  of  August,  1809,  that  their  verdict  will 
be  for  tbe  plaintiffs  on  both  counts  of  the 
petition. 

"(2)  The  Jury  is  Instructed  that  if  they  be- 
lieve from  the  evidence  that  tbe  death  of 
William  J.  Fetter  was  directly  caused  by 
tbe  accidental  rupture  of  his  right  kidney, 
then  their  verdict  should  be  for  plaintiffs  on 
both  counts  of  their  petition— on  tbe  first 
count  in  the  sum  of  five  thousand  dollars, 
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and  on  the  second  count  in  tbe  sum  of  six 
thousand  dollars,  with  interest  on  both  said 
sums  at  six  per  cent,  per  annum  from  Feb- 
ruary 21,  1900;  notwithstanding  that  tbe 
Jury  further  believes  from  the  evidence  that 
said  kidney  at  the  time  of  tbe  rupture  was 
diseased;  provided,  that  the  Jury  further 
find  that  said  f'etter  would  not  have  died  at 
the  time,  under  the  circumstances,  and  in  the 
manner  be  did  die,  bad  it  not  been  for  tbe 
accidental  rupture  of  bis  kidney. 

"(3)  The  court  instructs  tbe  Jury  that,  the 
defendant  in  this  case  having  pleaded  an  ex- 
ception in  tbe  terms  of  tbe  insurance  policies 
sued  on,  and  having  alleged  in  their  answer 
that  the  death  of  W.  J.  Fetter  was  caused 
by  disease,  and  not  by  accident,  the  burden 
of  proving  that  said  Fetter's  death  was 
caused  by  disease  is  upon  the  defendant,  and, 
unless  they  believe  from  tbe  preponderance 
of  the  evidence  that  said  death  was  caused 
by  disease,  they  will  find  for  the  plaintiffs. 

"(4)  Tbe  Jury  are  instructed  that  they  are 
the  Judges  of  the  question  of  fact  as  to  what 
was  the  cause  of  Mr.  Fetter's  death.  If  tbey 
find  from  tbe  evidence  that  the  cause  of  said 
death  was  accidental  rupture  of  tbe  right 
kidney  on  or  about  August  6,  1899,  under  tbe 
circumstances  as  detailed  In  evidence,  they 
will  find  for  tbe  plaintiffs,  even  though  tbey 
believe  from  the  exideuce  that  said  right  kid- 
ney, when  so  ruptured,  was  diseased." 

Tbe  defendant  asked  the  following,  all  of 
which  were  refused  except  No.  2, -which  tbe 
court  gave  after  modifying  it  by  writing  tbe 
word  "direct"  before  the  word  "cause": 

"(1)  The  court  Instructs  the  Jury  that  under 
tbe  pleadings  and  tbe  evidence  in  this  cause 
you  will  return  a  verdict  for  the  defendant. 

"(2)  The  court  instructs  the  Jury  that,  be- 
fore they  can  find  tbe  issues  for  the  plain- 
tiffs, they  must  find  that  tbe  alleged  acL-ident 
was  tbe  sole  and  only  cause  of  the  death  of 
tbe  insured. 

"(3)  Upon  the  question  of  whether  tbe  act 
of  tbe  deceased  was  an  accident  or  not,  yon 
are  instructed  that  if  he  was  suffering  or  af- 
fected at  that  time  with  a  disease  of  the  kid- 
neys, and  the  raising  of  the  window  would 
not  have  injuriously  affected  him  in  ordinary 
health  and  condition,  but  would  be  danger- 
ous to  him  and  result  in  injury  because  of 
tbe  diseased  condition  of  tbe  kidney,  then  tbe 
injury  was  not  due  to  accidental  means  in- 
dependent of  all  other  causes. 

"(4)  The  court  instructs  the  Jury  that  If 
you  find  the  deceased,  W.  J.  Fetter,  sustained 
an  accident,  but  that  at  the  time  it  occurred 
be  was  suffering  fi'om  a  pre-existing  disease 
of  the  kidney,  and  If  the  accident  could  not 
have  caused  death  if  he  bad  not  been  af- 
fected with  disease  of  the  kidney,  but  that 
be  died  because  the  accident  aggravated  tbe 
effect  of  tbe  disease  or  tbe  disease  aggra- 
vated the  effect  of  tbe  accident,  the  death  of 
deceased  in  such  case  would  not  be  the  re- 
sult of  the  accident  alone,  but  would  be 
caused  partly  by  the  accident,  and  in  such 
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case  the  plaintiffs  cannot  recover  upon  the 
accident  policies  sued  on  In  this  case. 

"(5)  The  court  instructs  the  Jury  that  if 
jou  find  from  the  evidence  that  the  kidney 
of  the  insured  was  diseased,  or  affected  by 
some  disease,  or  otherwise  impaired,  at  the 
time  he  attempted  to  raise  the  window,  and 
that  the  blood  vessel  in  the  kidney  was  rup- 
tured while  he  was  attempting  to  raise  it, 
but  further  find  that  the  rupture  would  not 
have  been  occasioned  by  the  raising  of  the 
window  if  this  kidney  had  not  been  diseased 
or  impaired,  then  you  are  Instructed  that  the 
Insured  did  not  die  of  an  injury  from  the  ac- 
cidental means  independent  of  all  other 
causes;  and  if  you  so  find  your  verdict  most 
be  for  the  defendant. 

"(6)  The  court  instructs  the  Jury  that  the 
plaintiffs  cannot  recover  unless  the  jury  find 
from  the  evidence  that  the  insured  died  from 
external,  violent,  and  accidental  means  inde- 
pendent of  all  other  causes,  and  that  there  is 
no  evidence  showing  or  tending  to  show  that 
any  accidental  means  resulting  In  an  injury 
was  either  violent  or  external. 

"(7)  The  court  Instructs  the  jury  that  the 
insurance  policies  in  question  do  not  under- 
take or  bind  the  defendant  to  pay  the  policies 
because  or  on  account  of  death'  resulting  from 
an  accident,  but  are  limited  to  and  bind  the 
defendant  to  pay  only  in. case  death  results 
from  accidental  means  independent  of  all 
other  causes.  If  you  find  from  the  evidence 
that  the  means  employed  by  the  deceased  to 
ralso  the  window  were  such  means  as  he  in- 
tended, and  that  be  did  not  push  or  shove 
upon  the  pole  with  greater  force  or  strength 
than  be  intended,  then  the  plaintiffs  cannot 
recover,  even  though  the  result  of  the  means 
employed  may  have  produced  the  Injury. 

"(8)  The  court  Instructs  the  jury  that  the 
policies  in  question  do  not  make  the  defend- 
ant liable  by  reason  of  an  accident  alone, 
but  only  make  them  liable  by  reason  of  an 
Injury  received  from  accidental  means  In- 
dependent of  all  other  causes.  If  you  believe 
from  the  evidence  that  the  means  employed 
by  W.  J.  Fetter  to  raise  the  window  and  his 
act  in  raising  It,  was  just  what  he  Intended 
to  do— that  he  did  it  in  the  manner  that  he 
intended,  and  voluntarily  did  it— then  you 
are  Instructed  that  the  means  employed  by 
W.  J.  Fetter  was  not  accidental,  although  you 
may  further  find  that  the  result  of  the  means 
employed  was  not  contemplated  or  Intended 
by  him. 

"(10)  The  court  instructs  the  jury  that  this 
action  is  founded  upon  accident  insurance  pol- 
icies, and  that  the  death  of  the  party  insured 
does  not  make  the  company  liable  because 
of  his  death,  but  that  the  insurance  policies 
are  directly  and  only  applicable  to  death  re- 
sulting from  an  accident  independent  of  all 
other  causes.  And  in  order  for  the  plaintiffs 
to  recover  in  this  case  upon  the  policies,  they 
must  establish  and  show  by  a  preponderance 
of  the  evidence  that  the  insiu-ed's  death  was 
directly  caused  by  some  accidental  means 


independent  of  all  other  causes.  In  passing 
upon  this  question  you  will  bear  in  mind 
and  be  guided  by  the  fact  ttiat,  if  any  other 
cause  contributed  to  the  death  of  deceased 
than  the  alleged  accident  which  be  received, 
then  plaintiffs  cannot  recover.  In  this  con- 
nection you  are  Instructed  that  the  testimony 
in  the  case  shows  that  at  the  time  of  the 
death  of  the  insured  he  was  affected  with  a 
diseased  condition  of  the  kidney.  Therefore, 
if  you  find  that  such  diseased  condition  of 
the  kidney  existed  at  the  time  the  assured  at- 
tempted to  raise  the  window,  and  the  raising 
of  the  window  caused  the  rapture  of  the  kid- 
ney because  and  on  account  of  the  already 
diseased  condition  of  the  kidney,  and  that 
such  diseased  condition  of  the  kidney  was  of 
such  character  as  that  the  pushing  upon  the 
window  might  necessarily  cause  the  rupture 
of  the  kidney  because  of  its  diseased  condi- 
tion, and  that  the  pushing  upon  the  window 
would  not  of  Itself  have  produced  the  rup- 
ture but  for  and  on  account  of  the  diseased 
condition  of  the  kidney,  then  the  plaintiffs 
cannot  recover  in  this  action." 

Bzceptions  were  duly  saved.  The  verdict 
and  judgment  were  for  the  plaintiffs  on  both 
counts,  and  defendant  appealed. 

HarklesB,  O'Grady  &  Crysler,  for  appel- 
lant Ashley,  Gilbert  &  Dunn,  for  respond- 
ents. 

VALLIANT,  J.  (after  stating  the  facts).  1. 
If,  after  weighing  all  the  evidence  in  the 
case,  the  jury  had  reached  the  concloalon 
that  the  cancerous  condition  of  the  kidney 
was  the  result  of  the  blow  caused  by  the 
falling  of  the  insured,  striking  his  side  heav- 
ily against  the  edge  of  the  table,  and  had 
based  their  verdict  on  that  conclusion,  it 
would  have  had  substantial  evidence  to  sus- 
tain it  There  were  seven  surgeons  who  tes- 
tified In  the  case,  who  were  all  men  of  intel- 
ligence, learning,  and  high  character.  They 
gave  their  testimony  in  a  manner  to  show 
that  they  were  expressing  only  their  honest 
opinions.  They  agreed  on  some,  but  disa- 
greed on  other,  points.  The  majority  of  them 
were  of  the  opinion  that  the  cancer  was  there 
before  the  accident  occurred,  but  that  it 
might  not  have  been.  Dr.  Hall,  a  witness 
for  defendant,  expressed  a  more  positive 
opinion  than  any  other  surgeon  that  the  can- 
cer existed  before  the  accident:  He  said, 
"There  is  no  question,  in  my  opinion,  that  it 
did  exist  at  that  time."  Yet  he  also  said: 
"I  think  this  in,  relatively,  a  rapid-growing 
cancer.  Some  cancers  are  matters  of  years 
—most  of  them;  some  are  matters  of  months: 
and  others  are  matters  of  days."  One  of  the 
learned  witnesses— Dr.  Horlgan— said  that  a 
blow  of  the  kind  in  question  Is  a  common 
cause  of  cancer.  Add  to  this  the  fact  that 
Mr.  Fetter  was  an  apparently  healthy,  active, 
energetic  business  man,  who  had  never  bad 
a  serious  spell  of  sickness  within  the  mem- 
ory of  any  memlter  of  his  family;  that  a  few 
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days  after  the  accident  be  was  examined  by 
a  number  of  surgeons,  who  made  an  Incision 
into  his  back  to  explore  the  Iddneys,  and  who, 
with  all  the  aid  that  science  could  afford, 
discovered  nothing  wrong  except  the  rupture 
of  the  right  JUduey,  and  an  enlargement  of 
it— under  those  facta,  and  In  the  light  of  the 
scientific  evidence,  who  can  say  with  cer- 
tainty that  the  blow  which  ruptured  the  Idd- 
ney  did  not  also  cause  the  cancerous  growth? 

The  genius  of  our  law  does  not  claim  for 
It  Infallibility.  It  recognizes  that  there  Is  an 
element  of  uncertainty  that  enters  Into  every 
forensic  contest,  which  human  wisdom  can- 
not always  make  certain,  and  its  aim  Is  to 
come  as  close  to  the  right  as  the  means  at 
hand  will  permit.  Under  our  system  of  Jur- 
isprudence the  jury  is  the  tribunal  to  which 
questions  of  this  kind  are  submitted  for  Oe- 
termlnatlon,  and  with  all  their  human  lia- 
bility to  err  we  have  never  yet  discovered 
any  better  tribanal  for  the  trial  of  questions 
Of  fact,  even  where  highly  scientific  prop- 
oMtions  are  Involved.  Science  itself  appeals 
to  common  sense  for  its  recognition.  On 
the  question  of  whether  or  not  the  blow 
caused  the  cancer.  If  the  jury  had  found  either 
way,  the  verdict  would  have  had  honest,  In- 
telUgent,  scientific  testimony  to  support  It. 

2.  There  is  no  question  but  that  the  fall  of 
the  insured  against  the  table,  striking  his  side 
heavily  against  its  edge,  was  accidental;  that 
It  produced  the  rupture  of  the  kidney  \vhich 
caused  the  hemorrhage  which  caused  hia 
death.  All  the  witnesses  concur  In  that 
They  also  concur  In  the  opinion  that,  con- 
ceding the  previous  existence  of  the  cancer, 
the  man  would  not  have  died  as  and  when  he 
did  If  the  accident  had  not  occurred;  that, 
whilst  death  from  the  cancer  might  have  re- 
sulted, It  would  probably  have  been  deferred 
several  years.  But  the  contention  of  the  de- 
fendant is  that  the  accident  would  not  have 
resulted  in  the  rupture  If  the  cancer  had  not 
been  there.  As  defendant's  witness  Dr.  Hall 
said,  "The  exciting  cause  of  the  hemorrhage 
was  the  Injury,  and  the  predisposing  cause 
was  the  cancer."  On  this  testimony  the  de- 
fendant says  that  the  death  was  not  the  re- 
sult of  the  accident  "independent  of  all  other 
causes."  If  we  should  give  to  those  qualify- 
ing words  of  the  policy  the  meaning  that  is 
now  claimed  by  defendant  they  were  intend- 
ed to  have,  there  would  be  scarcely  any  limit 
to  their  nullifying  Influence.  Dr.  Hall  said 
In  explanation  of  what  has  Just  been  quoted 
of  his  testimony,  "The  predisposing  cause  Is 
the  remote  cause."  If,  therefore,  there  could 
be  discovered  In  a  man's  body,  after  his 
death,  any  condition  before  undiscovered  and 
unsuspected,  that,  under  scientific  tests, 
wonld  render  him  more  amenable  to  acci- 
dents, or  less  capable  of  resisting  their  in- 
fluence, the  policy  would  not  cover  the  case. 
The  fact  that  a  man  is  89  years  old,  yet  with 
nn  activity  of  body  ordinarily  found  only  in 
one  much  younger,  might  have  something  to 
do  both  with  the  fact  of  an  accident  and  its 


result,  and  thus  his  age  and  unusual  activity 
could  be  said  to  be  a  predisposing  cause- 
remote,  perhaps,  as  the  learned  witness  desig- 
nated the  cancer  In  this  case— still,  in  such 
case,  in  that  sense,  the  accident  could  not  be 
said  to  have  beoi  the  cause  of  the  death  "in- 
dependent of  all  other  causes."  The  causes 
referred  to  in  the  policy  are  the  proximate 
or  direct,  not  the  remote,  causes.  This  was 
evidently  the  view  of  the  trial  court  when  it 
modified  the  second  Instruction  asked  by  de- 
fendant, inserting  the  word  "direct"  before 
the  word  "cause,"  thereby  directing  the  Jury 
that  they  could  not  find  for  the  plaintiff  un- 
less they  found  that  "the  accident  was  the 
sole  and  only  direct  cause  of  the  death  of 
the  insured";  and  that  view  of  the  law  was 
correct.  Freeman  v.  Accidental  Association, 
156  Mass.  361,  30  N.  R  1013,  17  L.  R.  A.  753. 
In  that  case  the  court  said:  "Where  differ- 
ent forces  and  conditions  concur  In  producing 
a  result.  It  is  often  difficult  to  determine 
which  is  properly  to  be  considered  the  cause, 
and  In  dealing  with  such  cases  the  maxim, 
'Causa  proxlma,  non  remota,  spectatur,'  is  ap- 
plied. But  this  does  not  mean  that  the  cause 
or  condition  which  is  nearest  in  time  or 
space  to  the  result  is  necessarily  to  be  deem- 
ed the  proximate  cause.  It  means  that  the 
law  will  not  go  farther  back  In  the  line  of 
causation  than  to  find  the  active,  efficient, 
procuring  cause,  of  which  the  event  under 
consideration  Is  a  natural  and  probable  con- 
sequence, in  view  of  the  existing  circum- 
stances and  conditions.  The  law  does  not 
consider  the  cause  of  causes  beyond  seeking 
the  efficient  predominant  cause,  which,  fol- 
lowing It  no  farther  than  those  consequences 
that  might  have  been  anticipated  as  not  un- 
likely to  result  from  it,  has  produced  the  ef- 
fect. An  injury  which  might  naturally  pro- 
duce death  in  a  person  of  a  certain  tempera- 
ment or  state  of  health  is  the  cause  of  his 
death  if  he  dies  by  reason  of  it,  even  If  he 
would  not  have  died  if  his  temperament  or 
previous  health  had  been  different;  and  this 
is  so  as  well  when  death  comes  through  the 
medium  of  a  disease  directly  induced  by  the 
Injury  as  when  the  injury  immediately  inter- 
rupts the  vital  processes."  The  undisputed 
evidence  and  conceded  facts  make  out  a  pri- 
ma facie  case  for  the  plaintiffs,  and  the  de- 
fense that  there  was  a  remote  predisposing 
cause  of  the  death  was  given  as  full  and  fair 
consideration  as  the  defendant  was  entitled 
to,  and  there  is  not  sufficient  In  the  evidence 
bearing  on  It  to  Justify  any  Impeachment  of 
the  verdict. 

3.  The  theory  of  the  Instructions  given  at 
the  request  of  the  plaintiff  Is  that.  If  the 
death  of  the  Insured  resulted  from  the  aocl- 
dontal  rupture  of  his  kidney,  the  plaintiffs 
were  entitled  to  recover.  These  were  sup- 
plemented by  the  modified  Instruction  for 
defendant  that  the  plaintiffs  could  not  recover 
unless  the  "accident  was  the  sole  and  only 
direct  cause  of  the  death."  Those  instruc- 
tions, taken  together,  put  the  case  on  the  cor- 
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rect  tbeoiT,  and  they  inclade  whatever  there 
legitimately  was  In  the  defendant's  theory 
ot  any  other  cause.  There  was  really  so 
little  In  the  remote — predisposing— cause  the- 
ory that  the  court  would  have  been  Justi- 
fied In  Ignoring  it  altogether.  It  is  com- 
plained that  the  third  instruction  for  the 
plaintiffs  was  erroneous  in  placing  the  bur- 
den on  the  defendant  to  show  that  the  In- 
sured died  of  cancer.  When  the  plaintiffs 
introduced  evidence  tending  to  show  that  the 
Insured  died  of  hemorrhage  resulting  from 
the  accidental  fall,  they  made  out  a  prima 
fade  case.  Laesslg  v.  Travelers'  Protective 
Ass'u  (Mo.  Sup.)  6B  S.  W.  469.  It  was  not 
necessary  then  for  them  to  take  op  the  de- 
fendant's side  of  the  case,  and  prove  that  the 
death  did  not  result  from  any  of  the  except- 
ed causes  named  in  the  policies.  The  de- 
fendant, in  its  answer,  had  averred  that  the 
man  died  of  cancer.  The  burden  was  on  the 
defendant  to  prove  It.  From  what  has  al- 
ready been  said,  it  is  unnecessary  to  say 
that  the  court  did  not  err  in  refusing  the  de- 
fendant's first  Instruction,  which  was  in  the 
nature  of  a  demurrer  to  the  evidence.  De- 
fendant's sixth  instruction  Is  also,  in  effect, 
a  peremptory  direction  to  find  for  defendant. 
Instructions  3,  5,  7,  8,  and  10  refer  the 
cause  of  the  rupture  to  the  strain  in  raising 
the  window,  and  leave  out  of  view  entirely 
the  accident  of  the  pole  slipping  off  the  rim 
of  the  window  sash,  and  causing  the  insured 
to  fall  against  the  edge  of  the  table.  De- 
fendant's instruction  4  directs  the  jury  that 
the  plaintiffs  cannot  recover  "If  the  accident 
could  not  have  caused  death  If  he  had  not 
been  affected  with  disease."  There  was  no 
evidence  to  sustain  any  such  hypothesis.  We 
find  no  error  in  the  record. 
The  Judgment  is  affirmed.    All  concur. 


NALLE  V.  PARKS  et  az. 

(Snpreme  Court  of  Missouri,  Division  No.  2. 

Oct.  27,  1902.) 

TENANTS  IN  COMMON— PUKCHASE  OP  OUT- 
STANDING TITLE— RIGHTS  OF  CO-TENANT— 
EJECTMENT— LACHES— RATIFICATION. 

1.  Plaintiff  and  defendants'  grantor  became 
tenants  In  common  of  land  by  a  deed  executed 
in  July,  1891,  subject  to  prior  deeds  of  trust. 
Defendants'  grantor  subsequently  acquired  the 
fee  to  the  land  at  different  trustee  sales  in  De- 
cember, 1891,  and  In  April  and  November, 
1%2,  and  thereafter  conveyed  to  defendants. 
The  evidence  failed  to  show  that  plaintiff  had 
at  any  time  offered  to  pay  defendants'  grantor 
his  proportion  of  the  consideration  paid  for 
the  land  under  the  trustee  sales,  up  to  1S08. 
Held  that,  after  the  lapse  of  so  long  a  time, 
plaintiff  would  tie  presumed  to  have  repudiated 
the  transaction  and  abandoned  its  benefits. 

2.  Ejectment  cannot  be  maintained  on  a  title 
which  is  merely  equitable. 

3.  Where  plaintiff,  as  tenant  in  common, 
brought  suit  against  his  co-tenant,  and  obtained 
judgment  against  him  for  part  of  the  purchase 
price  received  by  such  co-tenant  on  a  sale  of 
the  land  by  the  latter  to  defendants,  plaintiff 
thereby  ratified  and  confirmed  the  sale. 

T  2.  See  Ejectment,  vol.  17,  Ceat.  Dig.  {  66. 


Appeal  from  Circuit  Court,  Madison  Coan- 
ty;   Frank  R.  Dearing,  Judge. 

Action  by  William  N.  Nalle  against  Wil- 
liam Parks  and  wife.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

This  Is  an  action  of  ejectment  for  the  pos- 
session of  21  acres  of  land  In  Madison  county. 
The  petition  is  in  the  usual  form.  Ouster 
laid  November  24,  1882.  Defendants,  by 
their  answer,  deny  all  of  the  allegations  in 
the  petition,  and  then  allege  that  they  are  the 
owners  of  said  real  estate,  and  that  It  was 
conveyed  to  them  by  one  Benjamin  B.  Ga- 
boon, St.,  by  general  warranty  deed,  on  the 
24tb  day  of  November,  1892,  and  that  said 
deed  was  duly  recorded  in  the  recorder's  of- 
fice of  said  county;  "that  plaintiff  has  pend- 
ing in  the  circuit  court  of  said  county  on  ac- 
tion against  said  Cahoon,  wherein  be  ap- 
proves and  whereby  be  has  approved  of  said 
conveyance  and  sale  by  said  Cahoon  of  said 
land  to  said  Parks  and  wife,  and  wherein 
he,  the  said  Nalle,  seeks  to  recover  from 
said  Cahoon  the  said  Nalle's  alleged  share  of 
the  purchase  money  so  paid  by  said  Parks 
and  wife  to  said  Cahoon  for  said  real  estate, 
by  which  said  action  and  conduct  these  de- 
fendants charge  that  said  Nalle  is  and  should 
be  estopped  from  prosecuting  this  action, 
and  that  to  do  so  is  Inequitable  on  his  part. 
In  that  he  should  not  In  this  court,  which 
defendants  pray  It  take  recognizance  of  its 
own  records,  at  one  and  the  same  time  seek 
to  recover  said  real  estate,  and  at  the  same 
time  seek  in  the  same  court  to  recover  said 
Nalle's  alleged  snare  of  the  money  paid  by 
said  O'Bannon  [Parks  and  wife?]  to  said 
Cahoon  for  said  real  estate,  for  defendants 
state  that  by  such  suit  against  said  Cahoon 
by  said  Nalle  said  Nalle  admits  and  is  bound 
to  admit  the  conveyance  of  said  real  estate 
by  said  Cahoon  to  said  Parks  and  wife  was 
right  and  proper,  and  that  said  Cahoon  had 
good  right  to  convey  said  land  to  said  Parks 
and  wife,  and  that  he,  the  said  Nalle,  looks 
to  and  seeks  to  obtain  from  said  Gaboon  his 
alleged  share,  if  any  he  has  therein,  of  the 
money  paid  by  said  Parks  and  wife  to  said 
Cahoon  for  the  whole  of  said  real  estate" 
"Defendants  further  allege  that  by  reason  of 
the  premises  the  present  action  by  said  Nalle 
is  inequitable  and  inconsisteut  with  bis  said 
suit  against  said  Cahoon,  and  la  wholly  un- 
just. By  this  suit  said  Nalle  is  seeking  to 
and  is  making  of  this  court  a  vehicle  to 
prosecute  two  su)ts  at  the  same  time  in  the 
same  conrt  for  practically  the  same  subject- 
matter,  in  this:  that  alleged  suit  being  for 
the  recovery  of  said  real  estate  by  said  Nalle, 
and  bis  said  other  suit  against  said  Gaboon 
being  for  the  recovery  against  said  Cahoon 
by  said  Nalle  of  his  alleged  share  or  Interest  j 
in  the  proceeds  of  the  sale  of  said  real  estate 
by  said  Gaboon  to  said  Parks  and  wife,  by 
which  action  he,  the  said  Nalle.  in  fact  as 
well  as  in  equity,  admits  said  Cahoon  had 
good  right  and  title  to  convey  said  real  estate 
to  said  Parks  and  wife,  and  said  Nalle  there- 
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by  assiunes  the  position  that  he,  the  said 
Nalle,  is  entitled  to  and  geeks  from  said 
Cahoou  his,  the  said  Nalle's,  alleged  share 
of  the  money  so  received  by  said  Cahoon 
from  said  Parks  and  wife  for  said  real  estate; 
that  to  permit  said  Nalle  to  prosecute  this 
action  while  his  said  action  against  said 
Gaboon  is,  as  It  is  now,  pending  as  afore- 
said. Is  Inequitable;  hence  defendants  pray 
that  this  cause  be  dismissed  and  stricken 
from  the  docket  of  said  court."  Appellant's 
replication,  omitting  caption,  is  as  follows: 
"Plaintiff,  replying  to  defendants'  answer, 
states  that  it  Is  not  true  that  William  Parks 
and  wife  are  the  owners  of  said  real  estate. 
They  [are]  the  co-tenants  or  tenants  in  com- 
mon with  plaintiff  through  and  by  the  con- 
veyance to  them  by  said  Cahoon,  then  aM 
for  a  long  time  prior  to  said  conveyance  a 
tenant  In  common  with  plaintiff.  Plaintiff, 
further  replying,  states  that  it  is  not  true 
that  in  his  said  action  against  Cahoon  he 
(plaintiff)  approves  or  has  ever  approved  said 
conveyance  by  said  Cahoon,  other  than  to 
the  extent  that  he,  the  said  Cahoon,  con- 
veyed to  said  William  Parks  and  wife  the 
moiety  of  said  lands  then  and  theretofore 
owned  by  the  said  Cahoon;  and  plaintiff  de- 
nies that  he,  in  said  action,  seeks  to  recover 
from  said  Cahoon  the  purchase  money,  as 
alleged  by  defendants.  Plaintiff  further 
states  that  said  defendants'  plea  of  estoppel 
does  not  state  facts  sufficient  to  constitute  a 
defense;  that  the  facts  stated  do  not  con- 
stitnte  a  defense;  that  the  plea  is  indefinite, 
vague,  and  uncertain;  that  it  only  states 
conclusions,  not  supported  by  facts  contained 
in  it,  and  is  argumentative,  impertinent,  and 
frivolous,  all  of  which  plaintiff  denies,  and 
each  and  every  statement  of  fact  and  allega- 
tion therein  set  forth.  Plaintiff,  further  re- 
plying, avers  that  defendants  ought  to  have 
known,  had  means  of  knowing,  and  did  know 
that  plaintiff  and  said  Gaboon  were  co-ten- 
ants, and  that  as  such  tenauts  they  derived 
their  title  from  a  common  source,  to  wit, 
Robert  Gray,  deceased,  and  his  representa- 
tives. And  so,  having  full  notice,  defend- 
ants wholly  failed  to  Inquire  of  or  from 
plaintiff  for  any  fact  touching,  affecting,  or 
appertaining  to  his  title,  possession,  or  right 
of  possession,  and,  without  notice,  on  said 
day,  to  wit,  November  24,  1892,  unlawfully 
entered  upon  said  real  estate,  and  ousted 
him,  the  said  plaintiff,  out  of  and  from  his 
said  moiety  and  all  of  said  real  estate.  Plain- 
tiff, for  further  reply,  avers  the  truth  and  the 
facts  to  be  that  said  Cahoon,  under  whose 
conveyance  the  defendants  claim  title  to  and 
possession  of  the  whole  of  said  real  estate, 
came  into  possession  of  said  land,  and  his 
moiety  thereof,  through  and  by  means  of  a 
conveyance  of  Mary  F.  Gray  to  him  and 
plaintiff  by  deed  dated  July  16,  1891,  duly 
recorded  same  day;  the  election  of  said  Mary 
P.  Oray,  widow  of  Robert  Gray,  deceased, 
dated  August  21,  1880,  duly  filed  in  the  pro- 
bate  court,   and   duly   recorded   in   the  re- 


corder's office;  by  deed  from  R.  A  Anthony, 
trustee  for  William  A.  Hudson,  and  Robert 
Gray,  dated  December  29,  1891,  and  duly 
recorded,  which  said  last  deed  or  conveyance 
was  by  said  Cahoon  obtained  for  the  sole 
pui'pose  of  protecting  his  own  moiety  there- 
in, and  was  the  only  and  sole  consideration 
he  ever  paid  for  his  interest  In  said  land; 
the  plaintiff  imying  the  full  consideration  for 
the  whole  of  said  real  estate,  subject  to 
said  incumbrance  on  the  farm  of  said  Gray. 
Wherefore  plaintiff  again  prays  judgment  for 
his  moiety  of  said  real  estate,  and  for  said 
damages  and  costs  of  suit." 

The  facts  are  about  as  follows:  Robert 
B.  Gray  died  intestate  and  childless  in  Mad- 
ison county.  Mo.,  in  August,  1890,  leaving 
Mary  J.,  his  widow,  and  the  real  estate  lU' 
volved  In  this  suit,  which  was  all  incumbered 
by  a  deed  of  trust  made  by  him  to  Robert  A. 
Anthony,  trustee,  in  said  Gray's  lifetime,  to 
secure  a  note  to  one  Hudson,  which  note  rep- 
resented a  part  of  the  purchase  money  Gray 
bad  agreed  to  pay  Hudson  for  the  land  there- 
in described,  and  In  which  deed  of  trust  said 
Gray  expressly  declared  said  note  was  given 
Hudson  for  said  land.  That  deed  of  trust 
was  subsequently  foreclosed.  In  addition  to 
said  Incumbrance,  Gray  owed  general  debts, 
to  pay  which  all  his  real  estate  was,  on  peti- 
tion, sold  by  his  administrator.  Prior  there- 
to his  widow,  on  August  26,  1890,  by  her 
legal  election,  which  was  written  by  plaintiff 
as  her  attorney,  elected  to  take  one-half  of 
the  real  estate  of  said  Oray,  subject  to  the 
payment  of  his  debts.  Gray  and  wife  had 
also  conveyed  his  homestead  by  deed  of  trust 
to  Gabriel,  beneficiary,  and  Edwards,  trus- 
tee. B.  B.  Cahoon  became  the  purchaser  of 
all  of  said  Gray's  real  estate,  at  the  sales 
thereof,  for  the  sum  of  $1,055,  receiving  three 
different  deeds  therefor,  which  were  recorded, 
respectively,  on  December  29, 1891,  and  April 
4  and  November  5,  1892.  On  November  24, 
1892,  Cahoon,  for  and  in  consideration  of  the 
sum  of  $1,050,  sold  and  conveyed  the  land 
in  controversy,  in  connection  with  56  other 
acres,  to  the  defendants,  who  were  inno- 
cent purchasers,  and  who  have  been  In  pos- 
session thereof  ever  since.  Plaintiff's  paper 
title  to  the  land  In  question  Is  based  on  a 
warranty  deed  executed  and  recorded  July 
10,  1891,  wherein  said  widow,  Mary  J.  Gray, 
conveyed  to  Nalle  and  said  Cahoon,  subject, 
however,  to  said  incumbrances,  to  wit,  the 
two  deeds  of  trust  of  Gray  and  herself,  exe- 
cuted in  his  lifetime,  and  also  a  deed  of  trust 
to  Hiram  Bevry,  Jr.,  as  trustee,  executed  Au- 
gust 21, 1891,  to  Nalle  himself,  as  beneficiary, 
to  secure  the  payment  of  a  note  for  $250  six 
months  after  said  date,  with  10  per  cent. 
Interest  from  the  date  of  said  note  and  deed 
of  trust,  which  Nalle  sold  and  assigned  to  Ed. 
B.  Goff,  and  which  deed  of  trust  is  yet  un- 
satisfied of  record.  Said  warranty  deed  of 
July  l(i,  1891,  conveyed  all  the  interest  the 
said  Mary  J.  then  had  in  all  the  real  estate 
of   said    Robert   B.    Gray,    deceased.     Said 
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deed  of  trnst  of  said  Mary  J.  to  said  Berry, 
trustee,  was  offered  by  defendants  to  show 
an  outstanding  title  from  Mary  J.  of  date 
prior  to  her  said  deed  to  Nalle  and  Gaboon. 
That  deed  of  trust  has  never  been  satisfied, 
and  no  evidence  was  offered  by  plaintiff  to 
show  it  had  ever  been  paid.  The  other 
grounds  upon  which  plaintiff  claims  the  right 
to  recover  are  purely  equitable,  and  cannot 
be  considered  as  furnishing  any  ground  for 
recovery  in  a  case  of  this  character. 

The  case  was  tried  by  the  court,  a  Jury  be- 
ing waived.  The  trial  resulted  in  a  judgment 
for  defendants.  In  due  time  plaintiff  Sled  a 
motion  for  a  new  trial,  which  being  overruled, 
be  appeals. 

Wm.  N.  Nalle  and  Anthony  &  Tesereau, 
for  appellant.  J.  J.  Russell,  Moses  Why- 
bark,  and  B.  B.  Gaboon,  for  respondents. 

BURGESS,  J.  (after  stating  the  facts). 
Plaintiff  claims  that  he  and  Gaboon  were  co- 
tenants  under  the  deed  for  the  land  to  them 
by  Mary  J.  Gray,  executed  on  the  16th  day 
of  July,  1881,  and  that  the  court  erred  In 
holding  that  plaintiff  was  ousted  of  all  owner- 
ship and  title  by  Gaboon's  purchase  of  the 
land  at  tbe  sale  made  by  the  trustee,  An- 
thony, under  deed  of  trust  executed  to  him  by 
Robert  B.  Gray  In  his  lifetime  to  secure  the 
payment  of  part  of  the  purchase  money  for 
said  land.  There  Is  no  doubt  of  the  general 
principle  that,  when  land  is  conveyed  to  two 
or  more  persons  by  the  same  deed,  they  are 
tenants  in  common,  and  that  they  occupy 
such  a  relation  to  each  other  that  one  will 
not  be  permitted  to  buy  up  an  outstanding 
title  to  or  Incumbrance  on  the  land  for  his 
.  exclusive  benefit,  but  such  purchase  will 
inure  to  all  such  tenants  as  are  willing  to 
contribute  their  Just  proportion  of  the  amount 
necessarily  expended  in  the  acquisition  of  the 
title  or  Incumbrance.  Aubucbon  v.  Aubn- 
chon,  133  Mo.  2G0,  34  S.  W.  5G9,  and  author- 
ities cited.  In  MandevlUe  v.  Solomon,  39 
Gal.  125,  it  is  said:  "Equity  does  not  deny 
to  a  tenant  in  common  the  right  to  purchiase 
In  an  outstanding  or  adverse  claim  to  tbe 
common  property.  It,  however,  deals  with 
the  tenants  after  such  a  purchase  is  made. 
While  it  will  not  permit  one  of  them  to  ac- 
quire such  a  title  solely  for  his  own  benefit, 
or  to  tbe  absolute  exclusion  of  the  other, 
it  at  the  same  time  exacts  of  that  other  the 
fxercise  of  reasonable  diligence  in  making 
his  election  to  participate  in  the  benefit  of 
the  new  acquisition;  and  having,  upon  its 
own  principles  of  fair  dealing,  compelled  the 
purchasing  tenant  to  allow  bis  co-tenant  this 
opportunity,  the  latter  will  not  be  permitted 
to  equivocate  or  trlfie  with  the  position  thus 
afforded  bim,  or  to  make  it  a  means  of  spec- 
ulation for  himself,  by  delaying  until  the  rise 
of  the  land,  or  some  event  yet  in  the  future, 
shall  determine  his  course.  Unless  be  make 
bis  election  to  participate  within  a  reason- 
able time,  and  contribute  or  offer  to  contrib- 


ute bis  ratio  of  the  consideration  actually 
paid,  he  will  be  deemed  to  have  repudiated 
the  transaction  and  abandoned  Its  benefits." 
Cockrill  V.  Hutchison.  136  Mo.  67,  36  S.  W. 
375,  58  Am.  St  Rep.  561.  See  note  to  Keecta 
v.  Sandford,  1  W.  &  T.  Leading  Gas.  In  Bq. 
70;  Lee  y.  Pox,  6  Dana,  176;  Weaver  v. 
Wible,  25  Pa.  270,  64  Am.  Dec.  606;  Lloyd 
v.  Lynch,  28  Pa.  419,  70  Am.  Dec.  187;  D.  T. 
K.,  84  Mo.  561. 

Now  the  deed  by  which  plaintiff  and  Ga- 
boon became  tenants  in  common  in  the  land 
was  executed  on  the  leth  day  of  July,  1891, 
while  Gaboon  acquired  the  fee  to  tbe  land  by 
purchase  at  different  trustee  sales  on  De- 
cember 29, 1891,  and  April  4  and  November  5. 
1892,  paying  in  the  aggregate  quite  a  sum 
therefor;  and,  while  this  suit  was  not  be- 
gun until  in  1898  or  1899,  plaintiff  never  at 
any  time,  in  so  far  as  this  record  discloses, 
offered  to  pay  to  Gaboon  his  proportion  of 
the  consideration  actually  paid  by  him  for 
the  land,  and,  after  the  lapse  of  so  long  a 
time,  will  be  presumed  to  have  repudiated 
the  transaction  and  abandoned  its  benefits. 
Not  only  this,  but  Gaboon,  by  his  purchase 
under  the  deed  of  trust  which  was  given  by 
Gray  and  wife  to  Anthony,  trustee,  to  secure 
in  part  the  payment  of  the  purchase  money, 
acquired  the  legal  title  free  from  any  dower 
or  homestead  right  in  Mrs.  Gray,  to  which 
defendants  succeeded  thereafter  by  the  con- 
veyance of  the  land  to  them  by  Cahoon,  and 
this  title  was  In  them  at  the  time  of  the  in- 
stitution of  this  suit  There  was  never  at 
any  time  the  legal  title  to  the  land,  or  any 
part  of  it,  in  plaintiff,  and  at  most,  only  an 
equitable  one;  and  it  is  well  settled  that 
ejectment  cannot  be  maintained  upon  a  title 
which  Is  merely  equitable.  Hunt  v.  Selleck, 
118  Mo.  588,  24  S.  W.  213;  Kingman  &  Go. 
V.  Slevers,  143  Mo.  519,  45  8.  W.  266;  Glay 
V.  Mayr,  144  Mo.  376,  46  S.  W.  157.  And  if 
plaintiff  had  desired  to  obtain  the  benefit  of 
the  purchase  which  Gaboon  made,  be  should 
have  in  a  reasonable  time  resorted  to  a 
court  of  equity,  where  all  the  matters  relat- 
ing to  tbe  transaction  might  have  been  inves- 
tigated, tbe  expenses  attending  the  purchase 
apportioned,  and  the  title  acquired  by  the 
defendants,  or  one-half  of  It,  transferred  to 
tbe  plaintiff,  if  it  had  been  found,  In  equity, 
the  purchase  Inured  to  his  benefit,  and  that 
defendants  had  notice  of  his  equities  at  the 
time  they  obtained  a  deed  for  the  land  from 
Cahoon.  We  are  also  of  the  opinion  that 
plaintiff  is  estopped  from  claiming  title  to 
the  land  by  reason  of  the  fact  that  he  brought 
suit  against  Gaboon,  and  obtained  Judgment 
against  him  for  part  of  the  purchase  money 
received  by  him  for  the  land,  which  Cahoon 
thereafter  paid  him,  thereby  satisfying  and 
confirming  the  sale  of  the  land  by  Gaboon  to 
defendants.  From  the  conclusion  reached,  It 
Is  deemed  unnecessary  to  pass  upon  other 
questions  presented  by  counsel  in  their  briefs. 

The  Judgment  is  affirmed.    All  of  this  divi- 
sion concur. 


Digitized  by  VjOOQIC 


M(h) 


NALLB  V.  THOMPSON. 


699 


NALIiB  T.  THOMPSON  et  aL 

(Snpieme  Court  of   Missouri,  Dlylslon  No.  2. 
Dec.  16.  1902.> 

TITLE   NBCESSART   TO  MAINTAIN  BJECTUBNT 

—INSUFFICIENCY  OF  EQUITABLE  TITUI 

—RATIFICATION— ESTOPPEL. 

1.  Ejectment  cannot  be  maintained  unless 
plaintiff  Is  vested  with  the  legal  title  at  th« 
time  he  commences  the  action. 
,  2.  Though  plaintiff  in  ejectment  bad  taken 
title  together  with  defendants'  grantor,  subject 
to  certain  prior  trust  deeds,  yet  where  defend- 
ants' grantor  had  acquired  the  legal  title  in  his 
own  name  at  the  subsequent  foreclosure  of  the 
trust  deeds,  and  then  conveyed  it  to  defend- 
ants, plaintiff  was  not  in  a  position  to  main- 
tain the  action. 

3.  Though  two  parties  are  tenants  in  com- 
mon of  certain  premises  under  a  deed  convey- 
ing the  grantor's  equitable  interest,  the  acquisi- 
tion by  one  of  them  of  the  outstanding  legal 
title  ander  deeds  to  him  alone  does  not  there- 
by vest  the  legal  title  in  them  in  common. 

4.  Though  plaintiff  in  ejectment  might  have 
had  such  equitable  interest  in  the  premises  as 
would  have  entitled  him  to  have  maintained  a 
suit  in  equity  against  defendants'  grantor  for 
a  halt  interest  in  the  legal  title  held  by  such 
grantor,  he  cannot  maintain  the  ejectment  un- 
der this  merely  equitable  title. 

5.  A.  and  B.  took  a  deed  to  certain  land  from 
the  widow  of  the  owner,  subject  to  outstanding 
tmst  deeds.  Afterwards  B.  acquired  deeds  in 
bis  name  to  the  property  at  sheriff's  sale  under 
the  trust  deeds  and  at  a  sale  by  the  adminis- 
trator, and  conveyed  the  land  to  a  third  party. 
Ueld  that,  while  A.  might  have  a  cause  of  ac- 
tion for  a  decree  for  a  one-half  interest  in  the 
land  as  against  B.,  such  proceedings  could  not 
affect  B.'a  grantee  unless  he  was  made  a  party 
to  the  suit,  and  was  shown  to  have  had  notice 
of  A.'s  equity  when  he  purchased. 

6.  Where  a  party  who  has  an  equitable  inter- 
est in  lands  with  a  co-owner,  who  also  holds 
the  legal  title,  sues  the  co-owner  to  recover  his 
share  of  the  purchase  money  received  by  thu 
co-owner  at  a  sale  of  the  land,  he  thereby  rati- 
fies the  sale,  and  is  estopped  from  maintaining 
ejectment  against  the  grantee  of  the  co-owner. 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty;   Frank  R.  Dearlng,  Judge. 

Ejectment  by  William  N.  Nalle  against 
James  Thompson.  Jr.,  and  Joseph  W.  O'Ban- 
non.  Judgment  for  defendants,  and  plaintiff 
appeals.    Affirmed. 

Tbia  is  ejectment  for  the  possession  of  the 
following  described  tracts  of  land  in  Madison 
county,  to  wit:  "Beginning  at  the  southeast 
comer  of  survey  No.  2,135,  and  running  north 
and  along  and  wltb  the  eastern  line  of  said 
survey  so  far  that  a  line  drawn  westwardly 
OD  tlie  same  course  with  the  south  boundary 
line  of  said  survey  will  include  the  improve- 
ments made  by  Powell  Callaway,  and  on 
wblcb  Robert  B.  Gray  lived  and  died;  thence 
west  80  far  that  a  line  drawn  southwardly  on 
the  corner  of  the  eastern  line  of  said  survey 
will  include  80  acres,  excepting  therefi-om  4 
or  5  acres,  more  or  less,  sold  by  John  Crtssop 
and  wife  to  John  M.  Teal;  said  tract  of  land 
being  a  part  of  the  confirmation  made  by 
Congress  to  William  Dillon,  under  Christo- 
pher Anthony;  also  northeast  quarter  of 
Koutheast  quarter  and  northwest  fractional 
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quarter  of  section  thirty-one  (31),  township 
thirty-three  (33)  north,  range  seven  (7),  ex- 
cepting, however,  from  said  northwest  frac- 
tional quarter  a  tract  out  of  It  containing 
22.50  acres,  more  or  less,  conveyed  by  deed  of 
PoweU  Callaway  to  Eliza  H.  Spira,  dated 
January  11th,  '1839,  recorded  In  the  recorder's 
office  of  said  county  and  state,  in  Book  H,  page 
418.  All  the  foregoing  real  estate  being  the 
same  land  conveyed  to  Robert  B.  Gray  by 
Powell  Callaway  by  deed  dated  November  7th, 
1865,  recorded  In  said  recorder's  office,  in  Book 
K,  at  page.  178,  containing  in  all  about  171 
acres,  being  a  part  of  the  homestead  property 
on  which  Robert  B.  Gray  lived  and  died."  Ous- 
ter is  laid  October  28,  1897.  The  answer  of 
defendant  Thompson  is  first  a  general  denial. 
It  then  proceeds  as  follows:  "Defendant 
Thompson  states  that  he  is  In  possession  of 
said  real  estate  described  in  plaintiff's  peti- 
tion as  the  tenant  of  bis  codefendant,  Joseph 
W.  O'Bannon,  who  claims  and  is  the  owner 
of  said  real  estate,  and  to  whom  it  was  con- 
veyed on,  to  wit,  the  28th  day  of  October, 
1897,  by  Benjamin  Benson  Gaboon,  Sr.,  the 
deed  to  which  is  recorded  in  the  recorder's 
office  of  Madison  county,  Missouri,  in  Deed 
Book  24,  page  180;  that  said  plaintitr,  Wil- 
liam N.  Nalle,  has  pending  in  the  circuit 
court  of  Madison  o^junty,  Missouri,  an  action, 
as  plaintiff,  against  said  Gaboon,  as  defend- 
ant, wherein  he,  the  said  Nalle,  seeks  to  re- 
cover from  said  Gaboon  the  said  Nalle's  al- 
leged share  of  the  purchase  money  so  paid 
by  said  O'Bannon  to  said  Cahoon  for  said 
real  estate,  by  which  said  actions  and  con- 
duct this  defendant  charges  that  said  Nalle 
is  and  should  be  estopped  from  prosecuting 
this  action,  and  that  to  do  so  is  Inequitable 
on  his  part.  In  that  he  should  not  in  this 
court  (which  defendants  pray  it  take  cog- 
nizance of  its  own  records)  at  one  and  the 
same  time  seek  to  recover  said  Nalle's  alleged 
share  of  the  money  paid  by  said  O'Bannon  to 
said  Gaboon  for  said  real  estate;  for  defend- 
ants state  that  by  such  suit  against  said 
Cahoon  by  said  Nalle,  the  defendants  say 
that  said  Nalle  admits,  and  is  bound  to  admit, 
the  conveyance  of  said  real  estate  by  said 
Cahoon,  who  had  good  right  to  convey  said 
land  to  said  O'Bannon,  and  that  he,  the  said 
Nalle,  looks  to  and  seeks  to  obtain  from  said 
Gaboon  his  alleged  share  (if  any  he  has  there- 
in) of  the  money  paid  by  said  O'Bannon  for 
the  whole  of  said  real  estate.  Defendants 
further  allege  that  by  reason  of  the  premises 
the  present  action  by  said  Nalle  Is  inequitable 
and  inconsistent  with  his  said  suit  against 
said  Cahoon,  and  is  wholly  unjust;  that  by 
this  suit  said  Nalle  is  seeking  to  and  is  mak- 
ing of  this  court  a  vehicle  to  prosecute  two 
suits  at  the  same  time  in  the  same  court  for 
practically  the  same  subject-matter,  in  that 
this  alleged  suit  being  for  the  recovery  of 
said  estate  by  Nalle,  and  his  said  other  suit 
against  said  Cahoon  being  for  the  recovery 
against  said  Cahoon  by  said  Nalle  of  bis  al- 
leged share  or  interest  in  proceeds  of  the 
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snle  of  said  real  estate  sold  by  said  Cahoon 
lu  said  O'Bannon,  by  which  action  the  said 
Nalle,  in  fact  ns  well  as  in  equity,  admits 
said  Cahoon  has  good  right  and  title  to  con- 
vey said  real  estate  to  said  O'Bannon,  and 
said  Nalle  thereby  assumes  the  position  that 
he,  the  said  Nalle,  is  entitled'  to  and  seeks 
from  said  Cahoon  his,  the  said  Nalle's,  al- 
leged share  of  the  money  so  received  by  said 
Cahoon  from  said  O'Bannon  for  said  real  es- 
tate; that  to  permit  said  Nalle  to  prosecute 
this  action  while  his  said  action  against  said 
Cahoon,  as  It  is  now  pending,  as  aforesaid,  is 
inequitable,  and  is  trifling  with  this  court; 
hence  defendants  pray  that  this  cause  be  dis- 
missed and  stricken  from  the  docket.  De- 
fendants demand  all  other  and  further  proper 
relief  to  which  they  may  be  entitled,  as  well 
as  Judgment  for  costs  of  suit."  The  replica- 
tion is.  In  effect,  a  general  denial.  The  case 
was  tried  by  the  court,  a  Jury  being  waived. 

It  was  admitted  on  the  trial  that  Robert  B. 
Qray  Is  the  common  source  of  title,  and  that 
he  died  about  August  1,  1890,  without  heirs; 
that  his  widow  survives,  and  that  she  elected 
to  take  one-half  interest  in  fee  In  all  her 
deceased  husband's  lands  In  lieu  of  dower; 
that  this  was  done  August  26,  1890,  In  writ- 
ing, duly  acknowledged  and  recorded  in  the 
recorder's  office  of  said  county,  and  in  the 
office  of  the  probate  Judge  of  said  county. 
It  was  also  admitted  that  letters  of  adminis- 
tration were  duly  granted  upon  the  estate  of 
said  Robert  B.  Gray,  and  the  estate  finally 
settled.  Plaintiff  then  read  in  evidence  a 
warranty  deed  from  Mary  F.  Gray  to  Wil- 
liam N.  Nalle  and  B.  B.  Cahoon  for  the  land 
in  question,  dated  July  16,  1891.  This  deed 
recites  that  "there  are  the  following  incum- 
brances upon  parts  of  said  land,  viz.:  One 
to  secure  a  promissory  note  made  payable  to 
Joseph  P.  Gabriel,  which  embraces  the  eighty 
acres  in  the  survey  2,135,  and  the  northeast 
quarter  of  the  southeast  quarter  of  section 
thirty-one,  township  thirty-three  north,  of 
range  seven  east;  one  to  secure  a  promis- 
sory note  executed  to  William  A.  Hudson, 
which  covers  the  twenty-one  acres  last  above 
described,  executed  and  delivered  by  said 
Robert  B.  Gray  in  his  lifetime,  and  one  prom- 
issory note  executed  and  delivered  to  William 
N.  Nalle,  which  covers  the  said  eighty  acre 
tract,  the  twenty-one  acre  tract,  and  the 
northeast  quarter  of  the  southeast  quarter  of 
said  section  thirty-one.  So  far  as  homestead 
and  dower,  and  one-half  the  fee  thereon,  exe- 
cuted to  him  by  said  Mary  F.  Gray,  and  it  Is 
the  intent  of  this  deed  to  convey  to  said  gran- 
tees the  said  above-described  lands,  together 
with  all  of  the  grantor's  title,  right,  claims. 
Interest,  and  estate  therein,  in  fee  absolutely, 
subject  only  to  said  liens  thereon  as  above 
designated."  Plaintiff  then  introduced  evi- 
dence with  respect  to  the  rents  and  profits 
of  the  premises,  and  rested. 

Defendants  then  read  in  evidence,  over 
plaintiff's  objection,  a  deed  of.  trust  dated  Oc- 
6>ber  28,  1889,  executed  by  Robert  B.  Gray 


and  Mary  F.  Gray  to  J.  F.  Edwards,  tmstee 
for  J.  P.  Gabriel,  and  duly  recorded,  convey- 
ing the  land  in  controversy,  to  secure  a  note 
for  $1S0,  due  12  months  after  date.  Next  a 
deed  executed  April  25,  1892,  by  R.  P.  Calla- 
way, sheriff  of  Madison  county,  acting  trus- 
tee under  said  deed  of  trust,  conveying  the 
same  land  described  in  said  deed  of  trust  to 
B.  B.  Cahoon.  This  deed  was  recorded  on 
the  day  of  its  date.  Also  administrator's 
deed  made  by  M.  A.  Jackson,  administrator 
of  Robert  B.  Gray,  deceased,  on  May  11, 
1892,  to  B.  B.  Cahoon,  and  duly  recorded, 
conveying  to  him  the  land  in  question,  or 
part  of  it.  Defendants  also  read  in  evidence 
over  plaintiff's  objection  a  notice  in  writing, 
signed  by  Mary  Gray,  dated  February  8, 
1892,  and  addressed  to  the  probate  court  of 
Madison  county,  in  which  she  stated  that  She 
consented  that  the  real  estate  of  her  late 
husband,  Robert  B.  Gray,  in  Madison  county, 
be  sold  for  the  payment  of  his  debts,  and 
waiving  all  notices  on  her  part  as  to  such 
sale.  Also  deed  from  B.  B.  Cahoon  and  wife 
to  Joseph  O'Bannon,  dated  August  28,  1897, 
and  duly  recorded  on  the  12th  day  of  Novem- 
ber, 1897,  conveying  to  him  said  land.  Also 
deed  of  trust  on  one  undivided  half  of  21 
acres  of  said  land,  executed  by  Mary  F.  Gray 
to  Hiram  Berry,  trustee  for  William  N. 
Nalle,  dated  the  21st  day  of  August,  1890,  to 
secure  the  payment  of  a  note  for  the  sum  of 
$200  executed  by  her  to  said  Nalle.  The  de- 
fendant then  rested. 

Plaintiff  then  testified  In  rebuttal  as  fol- 
lows: "The  incumbrances  specified  In  the 
Mary  J.  Gray  deed  to  Cahoon  and  Nalle  were 
to  be  removed  by  Gaboon,  as  his  part  of  the 
consideration.  Plaintiff's  part  was  his  fee. 
including  the  note  to  him  of  $250;  the  re- 
tainer amounting  at  that  time  to  $1,000. 
That  the  promissory  note  for  the  $250  is  now 
In  plaintiff's  possession,  and  is  held  for  col- 
lection, and  to  enable  him  to  control  the  In- 
cumbrance, if  any,  upon  his  Interest  In  the 
land  in  suit.  Neither  defendant,  and  partic- 
ularly Gaboon,  ever  claimed  one  cent  from 
plaintiff  as  contribution.  Gaboon  and  my- 
self were  friends,  and  acted  together  in 
many  lawsuits.  Cahoon  was  deaf,  and.  be- 
cause of  that  defect,  employed  me  for  his 
clients,  and  he  paid  me.  Plaintiff  was  the 
sole  attorney  for  the  grantor,  Mary  F.  Gray, 
charged  with  murder  of  her  husband.  Ca- 
hoon, having  the  means,  was  brought  In  the 
land  deal  to-  protect  the  title,  and,  if  needed, 
to  pay  off  the  Incumbrances  mentioned  in  the 
deed  to  plaintiff  and  Cahoon.  Cahoon  was 
first  in  full  possession  of  the  land.  Plaintiff 
put  full  confidence  in  bim,  and  asked  no  ac- 
counting from  him  till  he  claimed  that  plain- 
tiff was  Indebted  to  him  In  January  of  this 
year  (1899);  nor  had  plaintiff  thought  to  In- 
quire what,  if  anything,  he  had  done  with 
the  Gray  land  till  that  time.  Upon  examin- 
ing the  record,  and  Inquiring  of  defendant 
Thompson  and  of  Parks,  plaintiff  learned 
that  Cahoon  had  utilized  the  Gabriel  claim 
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and  the  Hudson  claim  to  acquire  the  entire 
title  of  the  Gray  estate,  and  the  equity  of  the 
widow  Gray  therein,  as  it  affected  the  Nalle 
incumbrance;  letting  it  out,  as  he  now  dis- 
closes for  the  first  time,  he  intended  to  assert 
foil  title,  and  to  exclude  plaintiff.  Cahoon 
never  paid  any  consideration  to  his  grantor, 
Mary  J.  Gray,  for  her  homestead  right  to  the 
160  acres,  which  Includes  the  land  In  suit. 
He  paid  $100  on  the  Hudson  claim,  and  paid 
off  the  Gabriel  claim,  had  it  assigned  to  him, 
and  then  had  it  sold  under  the  deed  of  trust, 
and  bougbt  It  in,  getting  the  Gray  estate  title. 
Gaboon  and  defendants,  claiming  under  him, 
never  claimed  coutributlon  from  plaintiff; 
and,  if  any  could  have  been  claimed,  the 
rents  would  have  more  than  paid  plaintiff's 
part." 

On  cross-examination,  appellant  testified  as 
follows:  "Q.  You  wrote  the  deed  under 
which  you  claim  title  to  you  and  Cahoon? 
A.  Yes,  sir.  Q.  It  was  made  subject  to  the 
other  dalms,  and  the  deed  of  trust  made  to 
Hy  Berry  for  you?  A.  Yes,  sir.  Q.  Do  you 
claim  that  under  that  deed  from  Mary  J. 
Gray  that  you  have  a  legal  title?  A.  I  got 
what  title  she  bad  in  her  at  that  time.  I 
think  the  Gabriel  note  amounted  to  about 
$160.  Q.  It  was  also  under  the  deed  of  trust 
to  Gabriel,  and  do  you  suppose  it  was  made 
subject  to  that  deed  of  trust?  A.  Yes,  sir. 
Q.  That  deed  of  trust  to  Hy  Berry  for  you 
has  never  been  satisfied?  A.  Except  as  I 
have  stated.  The  trustee,  not  that  I  icnow, 
ever  satisfied  it.  The  Robert  B.  Gray  land 
was  sold  under  the  Gabriel  deed  of  trust,  and 
the  deed  discloses  that  Cahoon  paid  $605  for 
It  Q.  I  understand  that  that  sale  was  at 
the  instance  of  Cahoon  or  Gabriel,  and,  no 
matter  what  was  the  face  of  the  note,  he 
paid  $605  for  the  land  at  the  trustee's  sale 
under  the  Gabriel  deed  of  trust?  A.  I  sup- 
pose be  paid  it,  but,  if  so,  it  [the  surplus] 
was  never  turned  over  to  the  estate.  Q.  If 
Cahoon  paid  $605  under  the  Gabriel  deed  of 
trust  and  you  had  a  deed  of  trust  for  $250, 
be  paid  all  the  land  was  worth?  A.  He  paid 
$100  for  the  Parks  21  acres,  but  [the  debt] 
It  was  $123.47.  At  the  time  he  paid  the 
Gabriel  deed  of  trust  there  was  due  on  it 
$1T9,  and  he  stated  in  his  letter  to  me  that 
he  bought  from  Gabriel.  This  sale  was  at 
the  instance  of  Cahoon,  the  owner  of  the 
note— otherwise  he  paid  $179.90— and  the 
$605  was  never  given  the  estate  of  Robert  B. 
Gray.  Q.  Well,  as  a  matter  of  fact,  he  paid 
all  that  farm  was  worth?  A.  My  under- 
standing was  that  the  property  was  worth 
$2,000.  Q.  Did  the  widow  own  it  all?  The 
life  estate  and  homestead?  A.  The  testi- 
mony shows  the  value  of  the  farm  to  be 
about  $1,000,  as  the  consideration  we  were 
to  pay  for  that  land.  We  estimated  the 
Mary  Gray  interest  at  the  value  of  $1,000, 

and  took  It With  the  consideration  of 

Cahoon  was  the  payment,  for  his  one-half  of 
It,  of  the  incumbrances.  The  Bob  Gray  in- 
terest was  valued  at  $1,000.    Q.  Her  Interest 


was  how  much— $750?  A.  I  don't  know  how 
much  was  due  at  that  time.  At  the  time  of 
Cahoon's  acquiring  of  title  he  got  the  Bob 
Gray  interest— one-half— for  $179.90,  and  un- 
dertook to  claim  be  paid  off  that  Incum- 
brance." 

Appellant  here  closed,  and  submitted  the 
Issue  to  the  court.  Thereupon  the  respond- 
ents' witness  B.  B.  Cahoon,  testified  as  fol- 
lows: "That  he  knew  the  land  in  controver- 
sy—the Gray  homestead  proper.  That  he 
knew  the  plaintiff.  That  he  knew  the  deed 
executed  by  Mary  P.  Gray  to  himself  and 
Nalle.  That  Nalle  wrote  the  deed.  That  he 
knew  of  the  incumbrance  mentioned  in  the 
deed— the  Gabriel,  Hudson,  and  Nalle  trusts 
—at  the  time,  July  16,  1891.  Q.  State  If 
when  that  deed  of  Mary  J.  Gray  was  execut- 
ed, or  at  any  time,  if  the  consideration  was 
that  you  were  to  pay  off  these  three  deeds 
of  trust  named  in  the  Mary  J.  Gray's  deed 
to  you  and  Wm.  N.  Nalle?  A.  No,  sir;  what 
interest  I  bad  under  the  deed  Is  shown  al- 
together on  its  face.  After  or  before  that 
deed  was  made  to  Nalle  and  myself  it  was 
never  agreed  by  me  that  I  was  to  pay  off 
the  incumbrances  named  In  that  Mary  J. 
Gray  deed.  She,  when  It  was  made,  had 
practically.  In  view  of  the  deeds  of  trust 
made  by  Robert  Gray  and  herself,  and  her 
election,  but  a  very  small  interest.  I  simply 
Ignored  the  deed  of  Mrs.  Gray  to  Nalle  and 
myself,  and  everything  I  have  done  since 
I  have  taken  steps  to  show  I  had  the  title  to 
the  whole  land.  Q.  Did  you  assist  Judge 
Nalle  In  the  selection  of  the  Jury  and  looking 
up  the  law?  A.  I  will  explain  that,  and 
how  the  deed  of  Mary  J.  Gray  was  made: 
Judge  Nalle  was  employed  to  defend  Mary 
J.  Gray,  charged  with  the  poisoning  of  her 
husband.  He  defended  her  successfully. 
Pending  her  prosecution  he  said  he  wanted 
me  to  help  him  in  the  case.  I  had  takcD 
Judge  Nalle  In  a  number  of  cases  with  me, 
in  which  I  was  original  counsel,  and  divided 
fees  with  him;  and  the  Judge,  for  bis  own- 
reasons,  stated  that  he  wanted  me  to  help- 
him  in  that  case.  Well,  In  the  beginning  I 
bad  taken  him  in  many  cases  in  which  I  was 
original  counsel.  I  was  pretty  well  Informed 
on  all  questions  of  law  In  those  days,  and 
had  a  large  business  and  a  good  library,  but 
I  could  not  hear  the  witnesses  In  court  at  all. 
He  then  stated  he  wanted  me  to  help  hln> 
In  that  case  against  Mary  F.  Gray.  I  said. 
'Judge,  you  know  I  can't  hear  the  testimony 
In  court,  and  I  will  be  of  very  little  service- 
to  you.'  I  never  asked  Judge  to  take  me 
In  his  case  In  return,  but  as  to  what  his  mo- 
tive was.  I  can't  say.  He  asked  me  to  help- 
hlm  in  the  Gray  case.  Her  acquittal  was- 
a  surprise  to  tlie  community.  He  said,  'I 
want  you  to  help  me  anyway.'  I  told  him 
I  would  assist  blm  In  law  and  medical  Juris- 
prudence in  the  case,  and  in  the  selection 
of  the  Jury,  but  I  could  not  hear  the  testi- 
mony of  the  witnesses.  He  said,  'All  well 
and  good.'    The  case  bad  been  pending  for 
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some  time.  She  had  been  arrested,  and  she 
was  then  arraigned  before  the  Justice  of  the 
peace.  I  rendered  him  what  help  I  could. 
I  knew  he  received  of  Mary  Gray  the  deed 
of  trust  to  secure  the  $250  for  bis  fee.  I 
never  asked  Judge  Nalle  to  divide  that  fee. 
I  had  been  before  dividing  fees  equally  with 
him  In  cases  in  which  I  had  taken  him  in. 
I  had  a  good  run  of  business.  Well,  wtiile 
the  matter  was  going  on,  after  he  got  tils 
fee  secured  by  his  deed  of  trust  from  Mary 
Gray  to  Hy  Berry,  h^  said  one  day,  'I  am 
going  to  make  Mrs.  Gray  give  us  a  deed 
to  all  her  land,  and  I  am  going  to  pay  you, 
80  I  can  get  more  fees,  and  you  can  get 
some.'  At  the  time  It  was  made,  she  had 
already  made  her  election  to  take  her  child's 
part.  I  knew  of  the  Gabriel  deed  of  trust 
on  the  homestead  proper.  I  knew  of  the 
Hudson  deed  of  trust  on  the  Parks  21  acres, 
and  I  knew  of  Judge  Nalle's  deed  of  trust 
to  secure  a  $250  note.  I  knew  the  land  was 
already  Incumbered,  and  knew  of  certain 
debtd  against  the  estate  of  Robert  Gray. 
Judge  Nalle  was,  as  I  supposed,  very  kind 
to  me  when  he  asked  me  to  help  him  in  the 
case.  I  never  talked  in  my  life  to  Mary 
Jane  Gray  about  the  deed  she  made  to  Nalle 
and  myself.  It  was  Judge's  sole  act,  and 
nothing  was  ever  said  about  me  paying  the 
incumbrances.  I  never  agreed  to  pay  them, 
directly  or  indirectly.  Q.  Do  you  believe 
now  that  Mrs.  Mary  J.  Gray's  equity  of  re- 
demption was  worth  very  much?  A.  I  nev- 
er expected.  Judge  Dearing,  to  realize  any- 
thing from  the  property— the  deed  of  Mary 
J.  Gray  to  Nalle  and  myself.  I  knew  the 
property  would  be  sold  to  pay  the  Robert 
B.  Gray  and  wife's  deed  of  trust  and  Gray's. 
I  had  never  placed  any  great  expectations 
on  this  deed  of  Mary  Gray  to  Nalle  and  my- 
self. Q.  State  to  the  court.  If,  whetlier  be- 
fore you  got  possession  of  the  property,  the 
houses  were  burnt  down?  A.  Before  I  got 
possession  of  the  farm  there  was  a  large 
house,  with  two  old-fashioned  rooms.  Then 
across  the  creek  was  an  excellent  log  house 
and  a  stable.  The  buildings  were  all  old, 
except  the  log  house.  They  could  not  all 
have  been  replaced  for  $450.  The  main 
house  was  an  excellent  log  house,  with  a 
large  chimney,  and  good-sized  timber  In  the 
logs,  and  weathor-bonrded  and  celled  inside. 
Every  one  of  those  three  buildings  were 
burned  before  I  got  possession  of  the  farm. 
Q.  Was  the  property  sold  under  tlie  Gabriel 
deed  of  trust?  A.  Yes,  sir.  Q.  What  did 
you  pay  for  that  property?  A.  What  was 
paid  by  me  at  the  time  of  sale  under  the 
Gabriel  deed  of  trust  was  $005,  and  at  the 
administrator's  sale  the  amount  paid  by  me 
was  $355,  and  the  administrator's  deed  shows 
that  I  also  bought  It  at  the  administrator's 
sale.  I  paid  the  one  to  M.  A.  Jackson,  ad- 
ministrator of  Robt.  B.  Gray,  and  the  other 
to  R.  B.  Callaway,  sheriff  of  Madison  coun- 
ty. Mo.,  and  ex  offlcio  trustee  under  the  deed 
of  trust  of  Robt  B.  Gray  and  wife  to  J.  P.  I 


Gabriel.  Q.  State  whether  you  paid  other 
expenses  on  that  farm?  A.  At  the  time  that 
I  bought  the  Gray  land  I  told  Judge  Nalle 
that,  if  I  got  my  money  back  I  had  invested 
on  this  property,  he  and  I  would  divide  the 
profits.  I  expected  at  that  time  to  make 
something  out  of  the  place.  I  served  notice 
on  Mary  Gray  to  vacate  the  premises,  but 
before  she  did  so  she  burnt  the  houses,  there- 
by depreciating  largely  the  property  and  scar- 
ing off  buyers  for. It,  and  she  was  sent  to  the 
penitentiary  for  six  years.  I  tried  for  years 
and  years  to  sell  the  property,  and  at  last  I 
sold  the  Gray  homestead  property— the  prop- 
erty In  the  suit— to  Joseph  B.  O'Bannon.  Q. 
How  much  did  yon  get  from  O'Bannon?  A. 
I  believe,  $750.  The  place,  when  I  bought  it 
was  run  down.  There  was  something  about 
40  acres  in  cultivation,  and,  to  make  a  long 
story  short,  I  believe  I  had  It  for  five  years. 
All,  except  two  years,  I  rented  It,  and  kept 
up  the  repairs.  I  got  about  $125  net  rents. 
Q.  How  did  you  come  out  of  the  deal?  A. 
At  the  little  end  of  the  horn.  Counting  in- 
terest on  the  two  places,  and  what  I  paid  out 
for  taxes,  fencing,  fertilizer,  etc.,  I  came  out 
loser  about  $380.09.  The  Parks'  place  cost 
me  $100.  That  was  $12%  per  acre.  I  made 
about  $150  on  the  Parks'  21  acres,  but  am 
loser  on  the  Gray  farm  I  sold  to  Jos.  O'Ban- 
non. Q.  You  made  about  $150  on  the  Parks' 
place,  and  lost  $300  on  the  other  land?  A. 
Yes,  sir.  Q.  State  whether  Judge  Nalle  ever 
offered  to  pay  one-half  on  these  premises? 
A.  Nn,  sir;  after  I  sold  the  21  acres,  six  years 
last  January,  1899,  and  then  In  January,  1899, 
Judge  Nalle  for  the  first  time  claimed  that  I 
had  got  big  money  for  my  Investments  in 
these  Robert  B.  Gray  lands.  Q.  State  if  be 
Is  not  now  suing  you  in  this  court  for  the 
proceeds  of  the  sale  of  the  O'Bannon  land. 
(To  which  plaintiff  objected,  as  it  was  not 
the  best  evidence,  the  petition  being  the  best, 
and  that  it  called  for  the  witness'  opinion. 
The  court  overruled  the  objection,  and  the 
plaintiff  excepted  at  the  time.)  A.  Yes,  sir; 
and  is  asking  Judgment  for  the  proceeds  of 
the  sale  of  this  land.  He  is  asking  Judgment 
for  one-fourth  of  $1,070,  the  whole  amount 
received  by  me  from  both  O'Bannon  and 
Parks.  He  is  seeking  to  recover  Judgrment 
for  one-fourth  of  this  sum.  O'Bannon  lives 
In  Colorado.  Q.  Did  he  know  anything  about 
Nalle  having  any  claim  to  the  property?  A. 
He  is  perfectly  innocent  purchaser.  He  came 
here  on  a  visit  at  the  time  I  sold  him  this 
property,  and  he  had  no  idea  that  anybody 
had  any  claim  to  the  property." 

On  cross-examination,  he  states:  "Q.  Ben- 
son, when  I  was  working  in  the  Gray  case, 
didn't  I  tell  you,  in  your  office,  that  I  could 
not  take  you  because  she  would  not  tolerate 
you  to  be  In  the  case?  A.  If  you  told  me,  I 
don't  remember  it.  Q.  Didn't  I  tell  you  at 
the  time  that  we  would  take  that  deed  and 
share  equally  in  the  estate?  A.  No.  sir;  I 
never  beard  you  say  anytliing  about  It  Q. 
Don't  you  know  that,  when  you  oougbt  at 
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the  admlnlstrator'B  sale,  that  was  a  volun- 
tary payment  on  your  part,  when  you  owned 
the  Gabriel  note  [title]?  A.  I  bought  that 
to  get  a  clear  title  to  this  property.  Q.  Then 
at  the  Gabriel  sale  you  got  the  entire  home- 
stead? A.  Yes,  sir.  Q.  The  Incumbrance 
was  $185?  A.  I  don't  know  what  It  was. 
Q.  Yon  say  you  paid  $605  on  the  Gabriel 
deed  of  trust  sale?  A.  Yes,  sir.  Q.  You 
had  that  note  allowed  against  Bob  Gray? 
A.  No;  if  I  had  an  allowance,  It  was  money 
which  was  due  to  me  IndiTldually.  Q.  Now, 
don't  yon  know  that  that  money,  $605,  '.ess 
the  $185  Gabriel  debt,  was  never  turned  over 
to  the  estate?  A.  That  did  not  concern  me. 
Q.  The  $185  was  the  Incumbrance.  It  was 
assigned  to  you.  at  the  time  you  were  co- 
tenant  with  me— at  the  time  you  got  the  Ga- 
briel debt?  A.  Yes,  sir.  Q.  Was  it  not 
your  business  to  see  where  it  went?  A.  No, 
idr;  I  did  not  so  consider  it  Q.  At  the  time 
you  received  the  title  from  Mary  F.  Gray, 
you  knew  I  paid  the  purchase  money.  Did 
you  not  know  that  for  my  services  the  $250, 
as  yon  state  in  your  answer  to  my  petition, 
was  the  retainer  for  my  services  rendered 
her  in  the  Justice  of  the  peace  court?  A.  I 
did  not  know  what  your  contract  was  with 
Mrs.  Gray.  Q.  Didn't  you  know  it  was  the 
retainer  alone?  A.  I  didn't  know  what  your 
$250  was.  I  considered  It  was  your  fee  in 
that  case.  Q.  Yon  were  then  able  to  pay  off 
this  Incumbrance?  A.  Yes,  sir.  Q.  You 
knew  that  all  that  had  been  against  the  Gray 
property  was  the  Hudson  note  and  the  Ga- 
briel note;  also  the  note  of  $255?  A.  That 
fs  all  in  Bob  Gray's  lifetime.  Q.  Now,  the 
other  Uens  were  general  creditors.  The  gen- 
eral creditors  could  only  take  part  interest 
in  the  Bob  Gray  estate?  A.  I  can't  swear 
as  to  that.  Q.  You  became  owner  in  part 
with  me  in  the  Mary  Gray  interest  In  that 
land  prior  to  your  acquiring  any  title  to  that 
land?  A.  I  believe  the  deed  of  Mary  F. 
Gray  to  Nalle  and  Gaboon,  dated  the  16th 
day  of  July,  1891.  The  deed  itself  answers 
yonr  question.  The  deed  of  R.  P.  Callaway, 
under  the  Gabriel  trust,  to  B.  B.  Gaboon, 
seema  to  have  been  executed  on  the  25th  of 
.■Vprll,  1892.  Q.  You  became  owner  under 
the  deed  of  trust  to  Hudson  prior  to  the  time 
you  bought  at  the  Callaway  sale?  A.  About 
two  weeks  before.  Q.  I  will  ask  you  If  you 
were  not  to  pay  ofiF  these  incumbrances?  A. 
Yon,  nor  anybody  else,  never  told  me  that 
yon  expected  me  to  pay  off  that  Incumbrance, 
and  I  never  agreed  to  do  so,  or  expected  or 
Intended  to  do  so.  Q.  Under  that  sheriff's 
deed  yon  took  possession  of  the  whole  es- 
tate? A.  I  took  possession  of  the  estate  un- 
der the  Hudson  deed.  Q.  You  stated  awhile 
ago  that  you  took  possession  of  the  estate  un- 
der the  Hudson  deed  of  trust?  A.  Not  till 
after  both  sales— under  it  and  the  Gabriel 
deed  of  trust..  Q.  You  had  before  the  ad- 
ministrator's sale  the  title  under  the  sheriff's 
sale?    A.  Of  the  homestead  proper,  I  think 


I  had.  Q.  You  bought  at  the  administrator's 
sale?  A.  Yes,  sir.  Q.  Did  you  at  any  time 
from  the  time  of  this  transaction  up  to  the 
present  time  claim  that  I  owed  you  any- 
thing, or  ask  me  to  contribute  for  acquiring 
the  title  to  that  property?  A.  Judge,  I  had 
lost  money  on  that  property.  Buying  the 
property,  as  I  have  explained,  under  the  two 
deeds  of  trust  and  the  administrator's  sale, 
it  was  mine,  and  I  did  not  ask  you.  Q.  You 
knew  that,  under  that  deed  to  you  and  me 
from  Mary  Gray,  we  were  co-tenants  In  com- 
mon to  that  land?  A.  In  a  sort  of  legal 
sense,  I  suppose  we  were.  I  acquired  my 
legal  title  from  Callaway  deed  of  trust  and 
from  the  administrator's  sale.  Q.  You  knew 
that  I  never  received  from  Mary  Gray  one 
dollar,  except  that  note?  A.  I  didn't  know 
what  you  received.  I  heard  shortly  after- 
wards that  you  had  cashed  that  note.  Q. 
You  didn't  consider  that  a  reasonable  fee  in 
that  case?  A.  A  very  reasonable  fee  for 
yon.  Judge,  had  yon  received  it,  would  have 
been  $5,000,  for  the  saving,  as  you  did,  of 
her  neck.  Mary  J.  Gray  never  had  enough 
land  or  property  to  pay  yon  for  what  your 
services  were  worth  to  her,  for  you,  in  my 
judgment,  saved  her  from  hanging.  (Wit- 
ness, In  all  of  the  cases  in  which  he  was 
senior  counsel,  and  In  which  appellant  as- 
sisted, collected  the  fees,  and  paid  appellant 
one-half,  as  he  says,  amounting  to  about 
$2,000.)  Q.  From  the  time  of  our  acquiring 
title  up  to  the  present  time,  yon  never  asked 
me  for  contribution?  A.  No;  I  told  you 
three  or  four  times  that  I  came  out  of  the 
little  end  of  the  horn.  Q.  Now,  here,  we 
were  co-tenants  In  common  (In  fee)  under 
that  Mary  J.  Gray  deed,  and  you  had  pos- 
session of  the  property  from  that  time  up  to 
the  present  time?  A.  In  a  legal  sense,  I  sup- 
pose we  were  in  common,  so  far  as  what 
Mary  J.  Gray  had  left  In  that  land  after  the 
deeds  of  trust  and  her  election.  Q.  She  elect- 
ed to  take  a  child's  part?  A.  Yes.  sir.  Q. 
Then  we  owned  deed  of  Mary  J.  Gray?  A. 
Yes,  sir;  with  you  for  what  it  was  worth. 
Q.  You  say  that  you  didn't  give  us  notice  of 
your  Intention  to  pay  off  the  Hens  against 
the  homestead?  A.  I  testified  that,  for  I 
never  paid  off  the  Gabriel  deed  of  trust,  and 
you  know  when  1  bought  It.  I  kept  nothing 
from  you  at  all.  Q.  What  have  you  claimed 
against  me  that  you  didn't  Inform  me  of? 
A.  I  informed  you.  You  knew  that  the  mon- 
ey was  paid  by  me  for  the  assignment  of  the 
Gabriel  deed  of  trust.  I  don't  believe  that 
you  suggested  that  I  should  buy  at  the  ad- 
ministrator's jiale.  Q.  Don't  you  know  that 
no  part  of  the  $605  .you  paid  at  the  sheriff's 
sale  was  ever  paid  Into  the  estate— to  the  ad- 
ministrator of  the  Gray  estate?  A.  I  don't 
know  what  became  of  It.  Q.  Don't  you 
know  that  you  were  the  cause  of  paying 
both  the  $605  and  the  $100  you  paid  at  those 
sales?  A.  I  don't  know  anything  about  that. 
I  don'*  know  whether  the  money  went  back 
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to  the  Robert  Qraj  estate  or  ours,  because  I 
was  not  concerned  in  the  management  of  tbe 
Robert  B.  Gray  estate." 

Gaboon  testified  In  bebalf  of  tbe  defend- 
ants, and  denied  snbstantlaUy  Nalle's  state- 
ment witb  respect  to  tbe  transaction  out  of 
wbicb  tbls  litigation  bas  grown.  He  also 
testified  that  at  the  time  of  the  trial  of  tbls 
suit  there  was  pending  in  tbe  circuit  court 
of  Madison  county  an  action  by  Nalle  against 
him  upon  open  account,  in  which  one  of  tbe 
items  is  as  follows:  "To  said  Nalle's  fee  in 
case  of  State  t.  Mary  J.  Gray,  collected  on 
sale  of  land  to  Wm.  Paries  and  Joseph  O'Ban- 
non,  net  receipts  by  said  Gaboon  on  such 
sales  and  rents,  |1,070.00,  of  which  said  Nalle 
Is  entlUed  to  one-fourth,  5254.00" 

The  trial  resulted  in  a  Judgment  for  de- 
fendants, from  which  plaintiff,  after  unsuc- 
cessful motion  for  new  trial  appeals. 

Wm.  N.  Nalle  and  Anthony  Sc  Tesereau, 
for  appellant.  B.  B.  Gaboon,  Jos.  J.  Russell, 
and  Moses  Whybark,  for  respondents. 

BURGESS,  J.  (after  stating  tbe  fbcts).  It 
is  well  settled  In  this  state  that,  to  support 
an  action  of  ejectment,  tbe  plaintiff  must  be 
Tested  with  tbe  legal  title  to  the  land  In 
question  at  tbe  time  of  tbe  commencement 
of  tbe  action,  and  that  be  cannot  recover  upon 
a  merely  equitable  title.  Ford  v.  French,  72 
Mo.  250;  Dunlap  v.  Henry,  76  Mo.  106; 
Turner  v.  Dixon,  150  Mo.  416,  61  b.  W.  725. 
Therefore,  conceding  that  plaintiff  and  Ga- 
boon acquired,  as  tenants  in  common,  all  of 
tbe  right,  title,  and  interest  of  Robert  B. 
Gray  and  his  wife,  Mary  F.  Gray,  in  tbe  land 
in  question,,  by  virtue  of  tbe  deed  by  Gray 
and  wife  to  them  of  date  July  16,  1891,  it 
was  subject  to  the  deed  of  trust  then  upon 
the  land  executed  by  Gray  and  bis  wife  prior 
thereto,  to  wit,  on  the  28tb  day  of  October, 
1889,  to  J.  F.  Edwards,  trustee  for  J.  P. 
Gabriel  to  secure  tbe  payment  of  a  note  for 
$150,  payable  by  the  grantors  In  said  deed  to 
Gabriel;  hence  Nalle  and  Gaboon  only  ac- 
quired by  said  deed  to  them  tbe  equity  of 
redemption  of  Gray  and  wife  in  tbe  land,  or, 
in  other  words,  tbe  title  subject  to  the  deed 
of  trust.  Then,  when  Gaboon  purchased  tbe 
land  at  tbe  sale  made  by  the  sheriff  of 
Madison  county,  acting  as  trustee  under  tbe 
deed  of  trust,  and  received  a  deed  therefor, 
be  acquired  tbe  legal  title  to  tbe  land;  the 
effect  of  tbe  sale  and  deed  being  tbe  ex- 
tinguishment of  all  right  of  Gray  and  wife 
in  tbe  land,  and  all  persons  claiming  under 
them.  In  Kingman  v.  Slevers,  143  Mo.  519, 
45  S.  W.  266,  It  is  said:  "While  in  tbe  ac- 
tion of  ejectment  tbe  legal  title  to  real  estate 
is  not  always  determined,  tbe  action,  by  tbe 
express  language  of  tbe  statute,  can  only  be 


maintained  by  those  who  are  'legally  entitled 
to  tbe  possession  thereof,'  In  contradistinction 
to  those  holding  an  equitable  claim  or  right 
thereto,  that  may,  on  proper  proceedings  to 
that  end,  be  made  legal,  so  as  to  authorize 
an  after-action  of  ejectment  for  possession 
for  such  real  estate.  It  is  tbe  l^al  title 
only  that  Is  recognized  as  tbe  groimd  of  ac- 
tion, and  tbe  plaintiff  must  recover  In  eject- 
ment, if  at  all,  on  the  strength  of  that  title, 
and  not  on  tbe  weakness  of  that  of  defendant, 
or  that  it  bas  a  superior  equity  to  him.  Plain- 
tiff's Interest  In  tbe  land  In  suit.  It  It  be 
conceded  that  S.  P.  Nichols  paid  to  defend- 
ant the  entire  consideration  therefor,  was  still 
equitable,  and  not  legal."  So  that,  whatever 
the  equities  between  plaintiff  and  Gaboon 
may  be  with  respect  to  the  land,  as  tbe  legal 
title  was  at  the  time  of  tbe  commencement  of 
this  suit  in  the  defendant  O'Bannon,  plaintiff 
cannot  recover  in  this  action.  It  will  not  do 
to  say  that,  because  Nalle  and  Gaboon  were 
tenants  In  common  in  the  land,  when  Gaboon 
bought  a  prior  title  thereto  It  at  once  vested 
in  them  in  common,  although  tbe  deed  was 
to  Gaboon  alone,  for  the  title  to  land  can  only 
be  conveyed  by  deed,  so  that,  at  most,  that 
deed  only  created  in  plaintiff  an  equitable 
one  half  interest  in  tbe  land.  While  tbe  facta 
might  have  formed  tbe  basis  for  a  suit  In 
equity  by  Nalle  against  Gaboon  for  a  decree 
for  one-half  interest  in  the  land  acquired  by 
him  through  his  deed  from  the  trustee,  upon 
the  payment  of  an  equal  proportion  of  the 
expenses  incurred  by  Gaboon  In  obtaining  It 
(Van  Home  v.  Fonda,  5  Johns.  Ch.  3SS; 
Baker  v.  Whiting,  3  Sumn.  475,  Fed.  C.ir. 
No.  787;  Nalle  v.  Parks  (not  yet  officlally 
reported)  73  S.  W.  696,  he  cannot  maintain 
this  action  upon  a  title  which  Is  merely 
equitable.  Nor  would  such  a  proceeding  af- 
fect O'Bannon,  unless  he  be  made  a  party 
thereto,  and  It  be  shown  that  he  bad  notice 
of  plaintiff's  equity  at  tbe  time  be  purchased 
the  land  from  Gaboon.  Moreover,  tbe  record 
discloses  that  on  the  8th  of  February,  1899. 
Nalle  brought  suit  against  Gaboon  In  tbe 
circuit  court  of  Madison  county  on  an  account 
for  $2,273,  which  was  pending  at  tbe  time 
of  the  trial  of  this  case,  one  of  tbe  Items  In 
which  was  for  $254,  being  one-fourtb  of  tbe 
purchase  money  received  by  Gaboon  on  this 
sale  of  land  to  William  Parks  and  Joseph 
O'Bannon,  and  rents,  which  amounted  to  a 
confirmation  of  tbe  sale  of  the  lands  by  Ga- 
boon to  them,  and  Should  estop  plaintiff  from 
the  prosecution  of  tbls  suit,  for  be  could 
not,  either  at  law  or  In  equity,  claim  both 
the  land  and  tbe  proceeds  arising  from  ita 
sale. 

Finding  no  reversible  error  In  tbe  record, 
the  Judgment  Is  affirmed.  All  of  this  Divi- 
sion concur. 
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STATES  T.  BODMAN. 

iSapreme  Court  of  Missouri,   Diriaion  No.  2. 

March  17.  1903.) 

BOUICIDB— CHANGE  07  VENUE— SUFFiaSNCT 
OF  CLERK'S  CERTIPICATB-SFOLIATION  OF 
TRANSCRIPT  —  PAROL  EVIDENCE  —  FIUNO 
ORIQINAl.  INDICTMENT— ADMISSIBILITY  OF 
EVIDENCE— REMARKS  OF  COUNSEL— MURDER 
IN  THE  SECOND  DBORSB— SUFFIOIBNCT  OF 
BVIDENCE. 

1.  Under  Rev.  St.  1S99,  i  2586,  relating  to 
change  of  venae,  and  proTiding  that  the  clerk 
«f  the  conrt  shall  make  oat  a  tail  transcript  of 
the  record  "and  proceedings"  in  the  cause,  the 
clerk's  certificate  on  a  change  of  venue  in  a 
prosecution  for  murder  that  "the  above  and 
foregoing  is  a  full,  true,  and  a  complete  tran- 
script in  the  above^stitled  cause"  is  snflScient. 

2.  An  msufBcient  certificate  to  the  clerk's 
transcript  required  on  a  change  of  venue  in  a 
murder  prosecution  will  not  affect  the  jurisdic- 
tion of  the  court  to  which  the  cause  is  trans- 
ferred. 

3.  It  is  not  error,  as  permitting  proof  by 
parol  evidence  of  spoliation  of  a  transcript  to 
permit  the  clerk  of  the  court  from  which  a 
mnrder  prosecution  is  transferred  on  change  of 
renne  to  testify  to  his  otBcial  capacity,  and  to 
identify  the  original  indictment,  containing 
words  whch  have  been  erased  in  the  transcript. 

4.  On  a  change  of  venae  in  a  murder  prosecu- 
tion, where  the  state  claims  an  erasure  from 
the  transcript  of  words  contained  in  the  orig- 
inal indictment,  it  is  proper  to  permit  the  orig- 
inal indictment  to  be  mtroduced  in  evidence,  in- 
stead of  a  copy  thereof. 

5.  On  a  change  of  venue  In  a  murder  prosecn- 
tion,  where  the  state  has  proved  an  erasure 
from  the  transcript  of  words  contained  in  the 
original  indictment,  the  filing  of  the  original  in- 
dictment and  proceeding,  with  the  trial  there- 
on, while  perhaps  irregular,  is  not  prejudicial 
■error. 

6.  In  a  prosecution  for  murder,  where  it  ap- 
pears that,  about  a  year  before  the  homicide, 
deceased  had  assaulted  and  wounded  defend- 
ant, and  that  between  that  occorrence  and  the 
killing  a  committee  of  neighbors  bnd  called  on 
deceased  in  regard  to  the  difficulty  between 
him  and  accused,  evidence  of  the  personnel  of 
the  committee  is  properly  excluded. 

7.  Where  a  witness  in  a  murder  prosecution 
has  already  testified  that,  immediately  after 
deceased  made  threats  against  accused,  he 
communicated  them  to  the  latter,  it  is  not  er- 
ror to  exclud<>  a  repetition  of  the  testimony. 

8.  Where,  in  a  criminal  trial,  defendant's 
counsel,  after  an  objection  to  a  (luestion  had 
been  sustained,  framed  the  question  so  as  to 
include  time  and  place,  whereupon  another  ob- 
jection is  overruled,  and  counsel  then  excuses 
the  witness  from  answering,  there  is  no  error 
as  against  accused. 

9.  In  a  prosecution  for  murder,  growing  out 
«f  a  difficulty  occasioned  by  accused's  atten- 
tions to  the  daughter  of  deceased,  it  is  not  er- 
ror to  exclude  the  daughter's  testimony  in  re- 
gard to  her  engagement  to  accused,  or  how  she 
deported  herself  in  his  presence. 

10.  On  the  trial  of  a  murder  case  the  state's 
counsel  said  to  the  jury  that,  when  the  com- 
mission of  a  crime  was  charged,  an  accused 
had  the  right  to  a  preliminary  examination  be- 
fore a  Justice,  and  if  the  justice  made  a  mis- 
take it  could  be  corrected  by  the  grand  jury. 
«nd  if  the  grand  jury  made  a  mistake  it  might 
be  corrected  on  trial  in  the  circuit  court,  and 
if  the  circuit  conrt  made  a  mistake  it  might 
be  corrected  by  the  Supreme  Court,  and  if  that 
coort  made  a  mistake  the  Governor  might  par- 
don. At  this  point  defendant's  counsel  inter- 
posed an  objection,  which  was  sustained.  Held, 
that  the  remarks  were  not  ground  for  reversal. 

11.  The  fact  that  decedent  bad  previously  as- 
saulted and   wounded  his  murderer,  and   that 


bitter  feeling  existed  between  them,  '  ■ 
Justify  the  latter  in  lyhig  in  wait  ai  : 
decedent. 
12.  Bvidence  in  a  prosecution  for  mi  ' 
sidered,   and   held  to   sustain   a   coni  • 
murder  in  the  second   degree,   as   ag 
defense  of  self-defense  and  circumstan 
on  to  reduce  the  crime  to  manslangh  i 

Appeal  from  Circuit  Court,  Randol  i 
ty;   John  A.  Hockaday,  Judge. 

Mayo  Rodman  was  convicted  of  n  i 
the  second  degree,  and  appeals.    Al  i 

The  defendant.  Mayo  Rodman,  wt 
ed  at  the  December  term,  1900,  of  tl  i 
court  of  Callaway  county  for  murd<  i 
fii-st  degree,  of  Charles  Davis,  in  < 
county,  on  the  25th  day  of  Octob 
He  was  duly  arraigned  and  plead  : 
guilty"  In  the  Callaway  court    Aftei  i 
February,  1901,  he  made  application  I 
tion  to  Judge  Hockaday,  the  Judge 
circuit  court,  for  a  cliange  of  ven  i 
said  county  on  account  of  the  prej 
the  Inhabitauts  of  Callaway  county 
him,  and  this  application  was  sustai:  i 
the  change  awarded  to  Randolph  cc  i 
the  same  circuit;  and  the  clerk  was  i 
to  transmit  a  complete  transcript  of 
ord  to  the  clerk  of  the  Randolph  circu  I 
which  was  done,  and  the  transcript  ^  < 
in  the  latter  court  February  11,  19( 
cause  was  continued  at  the  March  i 
the  Randolph  court,  and  was  trie<3 
September  term,  1901,  and  resulted  li 
diet  of  guilty  of  murder  in  the  second 
and  his  punishment  assessed  at  25  ; 
the  penitentiary.    After  motions  for  s 
and  In  arrest  were  filed  and  OTerrv 
defendant  was  sentenced  in  that  coi 

The  homicide  out  of  which  this  pro 
grew  occurred  on  the  25th  of  Octolx 
The  defendant,  Rodman,  and  Charlei 
the  deceased,  resided  on  adjoining  f 
Callaway  county,  near  the  town  of  Ai 
The  defendant  lived  with  his  wldowe 
er  and  sister,  and  was  a  bachelor, 
a  farmer,  and  some  10  years  before  b 
a  school-teacher.  Davis,  the  deceasec 
married  man.  His  family  consisted 
wife  and  five  children,  among  whoo 
daughter,  Minnie  Davis,  a  girl  about : 
of  age  at  the  time  of  the  homicide, 
fendant  became  enamored  of  this  you 
and  began  to  pay  her  marked  attentl 
was  finally  ordered  by  deceased  to  e 
attention  to  the  girl,  as  it  was  dlstas 
her  parents;  but  be  continued  to  n 
on  the  road  to  school,  and  wherever  1 
when  she  was  away  from  her  home, 
finally  culminated  In  a  difficulty  1 
about  a  year  before  this  homicide,  li 
deceased  shot  and  wounded  defendat 
matter  was  taken  before  the  grand  Jd 
deceased  was  discharged.  From  that 
a  very  bitter  feeling  existed  between 
ceased  and  defendant.  Threats  wer 
gcd  In  by  both  sides.  Some  weeks  bo 
killing  of  deceased,  defendant  pro( 
new  Smith  &  Wcs-jou  revolver,  and 
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different  occasions  that,  If  deceased  ever  as- 
saulted him  or  crossed  his  path,  be  Intended 
to  kill  him.  On  the  afternoon  of  October  25, 
1900,  deceased  was  engaged  on  his  farm, 
working  at  his  com  pens,  stretching  wire 
around  them;  and  his  son.  Nelson  Davis,  IT 
years  old,  was  plowing  in  the  field  adjoining 
the  pens,  about  a  quarter  of  a  mile  distant 
The  drceased  had  one  mule,  that  he  was  us- 
ing to  pull  the  wire  up  to  the  pena.  Tb« 
son  could  see  bis  father  at  work.  About 
sundown  the  boy  quit  plowing  a  little  before 
his  father  did.  He  saw  his  father  stop  work 
and  start  home,  and  the  boy  also  started  to 
the  l>am  with  bis  team.  When  within  15  or 
20  feet  of  a  gate  through  which  he  bad  to  gp 
to  reach  the  stables,  his  son  beard  a  shot 
flred.  He  looked  toward  his  father,  and  saw 
him  Jump  or  slide  off  of  his  mule,  and  the 
mule  ran  away.  He  testified  that  the  first 
shot  did  not  strike  his  father,  but  Immediate- 
ly a  second  shot  was  flred,  which  caused  his 
father  to  drop  on  bis  face.  Four  shots  were 
flred  In  rapid  succession.  He  saw  Rodman, 
the  defendant,  standing  behind  the  partition 
hedge  fence,  firing  at  his  father.  When  the 
first  shot  was  fired,  he  heard  defendant  say, 
"Now,  by  G — d!  your  time  has  come."  He 
was  then  about  100  yards  from  his  father, 
and  ran  to  him.  The  deceased  fell  about  27 
steps  from  the  hedge  fence.  Defendant  was 
about  40  yards  distant  from  deceased  when 
he  shot  him.  The  hedge  at  the  point  from 
which  defendant  shot  was  thick  and  well 
calculated  to  conceal  him  from  deceased.  An 
defendant  shot  the  last  shot  he  called  to  the 
son.  Nelson,  and  said,  "I  dare  you  to  come 
up  here."  When  the  first  shot  was  flred,  Mrs. 
Davis  heard  It,  and  ran  out  and  ran  to  her 
husband.  According  to  the  state's  evidence, 
the  deceased  had  bis  back  to  defendant  when 
the  latter  shot  him.  On  the  part  of  defend- 
ant, he  testified  that  deceased  was  approach- 
ing him  with  an  uplifted  ax  in  his  band,  and 
his  other  hand  at  bis  pistol  pocket,  and 
cursing,  abusing,  and  threatening  him,  and, 
remembering  the  former  dlfliculty  between 
them,  be  shot  him  in  self-defense.  On  the 
part  of  the  state,  William  Black  testified  he 
was  at  the  home  of  Rodman  the  next  morn- 
ing after  the  shooting,  and  defendant  was  In 
charge  of  the  sheriff,  who  permitted  the  de- 
fendant to  go  to  the  bam.  Black  walked 
with*  htm,  and  said  to  him:  "Mayo,  how  did 
it  happen?  Where  did  it  occur?"  Defend- 
ant answered:  "East  of  the  dead  tree.  I 
was  there,  and  Davis  was  there,  on  his  side 
of  the  fence,  and  he  came  running  along 
there  with  bis  ax  drawn,  and  I  pulled  my 
pistol  and  shot  three  times  In  succession." 
"He  said  Davis  aimed  to  turn,  and  be  shot 
three  times.  He  said  the  second  shot  did  it." 
Other  witnesses  stepped  off  the  ground,  and 
testified  it  was  27  steps  from  where  deceased 
fell  to  the  point  behind  the  hedge  from  which 
defendant  shot.  There  was  also  evidence 
tending  to  show  that  deceased  was  on  his 
mule  when  defendant  first  shot  at  him,  as 


the.  ball  struck  the  gable  of  a  Cblcken  taouBe, 
and  ranged  upwards  Into  the  shingles;  the 
house  being  in  a  direct  line  from  the  {mint  at 
which  defendant  shot,  and  where  deceased 
fell.  Mrs.  Davis,  the  wife  of  deceased,  tes- 
tified that  when  she  reached  her  husband  he 
was  dead,  and  she  straightened  out  his  limbs 
and  put  a  shawl  over  him.  In  turning  him, 
she  found  he  was  lying  on  an  ax,  and  she 
pulled  It  out  and  threw  it  aside.  The  testi- 
mony further  showed  he  had  sent  to  the 
house  for  the  ax,  to  use  It  in  his  work  about 
the  com  pens  that  afternoon.  The  evidence 
on  part  of  defendant  further  tended  to  prove 
several  other  assaults  by  deceased  on  de- 
fendant between  the  shooting  in  October, 

1899,  and  the  fatal  encounter  on  October  25, 

1900.  The  court  fully  Instructed  the  Jury  oa 
murder  In  the  first  and  second  degrees,  man- 
slaughter in  the  fourth  degree,  and  self-de- 
fense, and  on  all  other  propositions  of  law- 
arising  In  the  case  which  were  necessary. 
Indeed,  no  objections  are  urged  In  this  court 
to  the  instructions  given  by  the  court  of  its 
own  motion,  and  none  asked  by  defendant 
were  refused.  The  facts  upon  which  a  re- 
versal Is  sought  will  be  noted  In  connectton 
with  the  several  assignments  of  error. 

I.  W.  Boulware  and  D.  P.  Bailey,  for  ap- 
pellant. The  Attorney  Oeneral  and  Sam  B. 
Jefl^ies,  for  the  State. 

GANTT,  J.  (after  stating  the  facts).  1. 
The  main  Insistence  of  the  defendant  is  tbat 
the  circuit  court  of  Randolph  county  had  no 
Jurisdiction  to  try  this  case,  first,  because  the 
transcript  from  the  Callaway  court  was  not 
pieperly  or  legally  certified  by  the  cleik  of 
that  court.  Section  2586,  Rev.  St.  1899,  pro- 
vides that  "whenever  any  order  shall  be 
made  for  the  removal  of  any  cause  under  the 
foregoing  provisions,  the  clerk  of  the  court 
in  which  the  same  is  pending  shall  make  out 
a  full  transcript  of  the  record  and  proceed- 
ings in  the  cause,  including  the  order  of  re- 
moval, the  petition  therefor.  If  any,  and  the 
recognizance  of  the  defendant  and  of  all  "wit- 
nesses, and  shall  transmit  the  same  duly 
certified  under  the  seal  of  the  court  to  the 
clerk  of  the  court  to  which  the  removal  is 
ordered."  The  certificate  of  the  derk  of  the 
circuit  court  of  Callaway  county  to  ttae  tran- 
script sent  to  the  Randolph  court  Is  as  fol- 
lows: "State  of  Missouri,  (bounty  of  Calla- 
way—ss.:  I,  A.  M.  Jameson,  dvk  of  the 
circuit  court  within  and  for  the  county  and 
state  aforesaid,  do  hereby  certify  that  the 
above  and  foregoing  Is  a  full,  true  and  com- 
plete transcript  In  the  above-entitled  cause 
as  full  as  the  same  remains  of  record  In  my 
office.  Witness  my  hand  and  official  seal. 
Done  at  office  in  the  city  of  Fulton,  county 
and  state  aforesaid,  this  February  7th.  1901. 
A.  M.  Jameson,  Clerk.  [Seal.]"  The  tran- 
script itself  contained  the  opening  order  of 
the  circuit  court  of  Callaway  county  on  tbe 
lOtb  day  of  December,   1900,  showing  tbe 
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preaence  of  tbe  Judge  of  said  court,  Hon. 
John  A.  Hockaday,  the  prosecutlDg  attorney, 
sheriff,  and  clerk;  the  administration  of  tbe 
oath  to  the  sheriff  and  his  deputies  in  regard 
to  summoolng  Jurors;  the  impaneling  of  the 
grand  jury;  and  then,  on  tbe  18th  day  of 
December,  1000,  the  return  into  court  of  an 
Indictment  against  Hayo  Rodman  for  mur- 
der, and  of  the  delivery  of  a  copy  thereof 
to  the  defendant's  counsel;  and  then  follows 
a  copy  of  the  Indictment  Itself;  that  after- 
wards, on  the  15th  of  December,  1000,  tbe 
defendant  was  duly  arraigned,  and  entered  j 
his  plea  of  not  guilty;  and  the  continuance 
of  the  case  till  the  next  term  of  the  court 
The  transcript  then  contains  a  copy  of  the 
petition  for  a  diange  of  venue,  in  vacation, 
before  the  next  term,  and  the  order  of  re- 
moval, granting  a  change  of  venue  to  Ran- 
dolph county.  The  certificate  is  a  substan- 
tial compliance  with  the  statute.  The  stat- 
ute requires  a  full  transcript,  but  the  clerk, 
in  addition,  certifies,  and  properly,  that  it  is 
a  true  and  complete  transcript  It  would 
seem  tliat  the  omission  of  the  words  "and 
proceedings"  is  the  basis  of  the  contention; 
bnt  as  the  proceedings  in  a  court  of  record 
can  only  be  known  by  its  record,  and  as  the 
clerk  certified  a  full  and  complete  copy  of 
tbe  record,  he  certified  everything  that  he 
was  authorized  to  do,  and  that  was  sufficient 
But  if  there  bad  been  an  Insufficient  certif- 
icate, it  would  by  no  means  have  followed 
that  the  circuit  court  of  Randolph  county 
bad  no  Jurisdiction  of  tbe  case.  On  the  con- 
trary, it  would  have  been  entirely  compe- 
tent for  the  circuit  court  of  Randolph  coun- 
ty to  have  made  a  rule  on  the  clerk  of  the 
Callaway  court  to  have  perfected  his  tran- 
script by  a  proper  certificate.  The  power 
and  the  right  to  so  order  necessarily  admits 
Jurisdiction  in  the  court  making  such  order. 
Kothlng  is  better  settled  than  this.  State  v. 
Bell.  136  Uo.  120,  87  S.  W.  823;  State  v. 
Haws,  08  Mo.  108,  194,  11  S.  W.  574,  12  S. 
W.  126;  Henderson  v.  Henderson,  66  Mo. 
634;  Laporte  v.  State,  6  Mo.  208.  The  mere 
Inacciuracy  of  the  clerk  in  certifying  a  tran- 
script does  not  affect  the  Jurisdiction  of  the 
court  to  which  the  cause  Is  ordered  remov- 
ed. It  is  the  order  of  removal  that  divests 
tbe  court  making  it  of  its  Jurisdiction.  Belt 
By.  Co.  V.  Ry.  Co.,  118  Mo.,  loc.  dt  619,  24 
S.  W.  478.  Nor  is  this  principle  Inconsistent 
with  the  rule  that  during  the  term,  and  be- 
fore tbe  cliange  of  venue  Is  certlSed,  the 
court  may  set  aside  its  order.  State  v.  No- 
land,  111  Mo.  488y  19  S.  W.  715;  State  v. 
Daniels,  66  Mo.  102.  We  must  therefore  hold 
that  tbe  circuit  court  of  Randolph  county, 
waa  fully  possessed  of  Jurisdiction  to  hear 
and  determine  the  case. 

2.  The  next  proposition  urged  by  defend- 
ant la  that  tbe  circuit  court  bad  no  power  to 
permit  the  transcript  to  be  amended  by  parol 
evidence.  To  a  correct  understanding  of 
this  point,  we  must  iiave  recourse  to  the  rec- 
ord, to  see  what  waa  in  fact  done.     Ibe 


record  recites  that  before  any  evidence  was 
heard,  and  before  the  Indictment  was  read, 
the  prosecuting  attorney  stated  to  the  court 
ttiat  he  had  Just  discovered  that  the  copy 
of  the  indictment  in  the  transcript  had  been 
effaced  and  mutilated  by  the  erasure  of  the 
words  "of  which,"  near  the  close  of  the  in- 
dictment, by  some  one  unknown  to  him; 
and,  to  make  good  his  assertion,  he  exhibit- 
ed to  tbe  court  the  transcript  wliich  dis- 
closed that  a.  line  had  been  drawn  hwlzon- 
tally  through  the  words  "of  which,"  Just 
before  the  words  "mortal  wound,"  In  the  clos- 
ing words  of  the  charging  part  of  the  In- 
dictment; and  he  thereupon  asked  leave  to 
prove  the  erasure,  and  to  show  that  no  such 
spoliation  was  in  the  original  indictment  or 
In  the  copy  thereof  in  the  transcript  when  it 
was  certified  to  the  Randolph  court.  To 
which  defendant  objected  that  it  was  im- 
material, irrelevant  and  Incompetent,  and 
no  way  to  prove  the  records  of  another  court 
which  objection  was  overruled,  and  defend- 
ant excepted.  Thereupon  Mr.  A.  M.  Jame- 
son, the  clerk  of  the  circuit  court  of  Calla- 
way county,  was  called  and  sworn,  and  tes- 
tified that  he  was  the  clerk  of  the  circuit 
court  of  Callaway  county.  Thereupon  the 
original  Indictment  preferred  by  the  grand 
Jury  of  Callaway  county  was  banded  to  him, 
and  identified  by  bim  as  the  original  indict- 
ment preferred  by  tbe  grand  Jury  of  Calla- 
way county  at  the  December  term,  1000,  of 
said  court  against  the  defendant  In  this  case, 
and  that  it  was  filed  December  13,  1900. 
Upon  an  inspection  of  tbe  original  indict- 
ment, it  was  apparent  that  the  erasure  had 
been  attempted  after  the  transcript  was  cer- 
tified; and  the  trial  court  so  found,  and  then 
and  there  permitted  and  ordered  the  original 
to  be  filed  and  read  as  the  true  Indictment  in 
the  case.  Pursuant  to  tbe  authority  vested 
In  this  court  by  section  817,  Rev.  St  1899, 
this  court,  by  Its  rule  on  the  clerk  of  the 
Randolph  circuit  court,  directed  him  to  trans- 
mit to  this  court  said  original  Indictment  for 
our  own  Inspection;  and  from  such  inspec- 
tion it  is  plain  that  the  spoliation  occurred 
after  the  filing  of  the  transcript  in  Randolph 
county.  To  this  action  of  the  court  in  thus 
correcting  the  record  tbe  defendant  object- 
ed because  the  paper  identified  by  the  clerk 
was  a  record  of  the  Callaway  court,  and 
has  nothing  to  do  with  this  court.  In  their 
brief  the  learned  counsel  for  defendant  state 
the  transcript  was  withdrawn,  and  the  orig- 
inal indictment  substituted.  This  Is  a  mis- 
apprehension. Nowhere  In  the  record  was 
there  any  offer  to  withdraw  tbe  transcript, 
nor  was  It  allowed.  To  properly  dispose  of 
the  contentions  of  defendant,  we  proceed  to 
examine  them  in  their  order:  First  It  is  in- 
sisted that  it  was  not  competent  to  prove  the 
spoliation  of  the  transcript  by  parol  evi- 
dence. This  is  a  mistake  of  fact  What  the 
court  permitted  the  prosecuting  attorney  to 
do  was  to  produce  tbe  original  indictment  of 
tbe  Callaway  court  Ih  tbe  bands  of  tbe  law- 
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fill  custodian  thereof,  to  wit,  the  drcuit  clerk 
of  that  county,  and,  having  proved  he  was 
such  clerk,  have  him  Identify  the  original 
Indictment,  which,  on  Its  face,  disclosed  that 
there  was  no  line  through  the  words  "of 
which."  This  original  record  was  the  high- 
«st  and  best  evidence  of  what  that  indict- 
ment was  when  preferred  by  the  grand  Jury. 
It  was  record  evidence,  not  parol  evidence. 
While  the  proceedings  of  a  court  are  prov- 
Able  only  by  its  record,  or  by  an  authorized 
copy,  properly  authenticated,  It  was  very 
•correctly  observed  In  State  ex  rel.  v.  Malo- 
ney,  113  Mo.  371,  20  S.  W.  1064,  that  "this 
general  rule  carries  with  It  the  corollary  that 
verbal  testimony  may  sometimes  be  requisite 
to  Identify  as  the  record  a  particular  docu- 
ment" Walter  v.  Beldlng,  24  Vt.  658.  This 
was  all  Mr.  Jameson  was  called  to  do.  He 
identified  the  paper  offered  in  court  as  the 
original  Indictment— a  record  of  the  court  of 
which  be  was  the  clerk,  and  the  lawful  cus- 
todian of  Its  records.  The  proposition  that  it 
was  not  competent  to  prove  the  contents  of 
the  Indictment  by  the  original  Itself,  because 
(t  was  a  flle  of  the  Callaway  court.  Is  utterly 
untenable.  Nowhere  Is  the  true  doctrine 
more  clearly  enunciated  than  by  Mr.  Justice 
Bcholfleld  in  Stevison  v.  Earnest,  80  111.  513, 
In  which  he  says:  "It  Is  said  in  books  treat- 
ing on  evidence  'that  the  record  itself  is  pro- 
duced only  when  the  cause  Is  In  the  same 
«ourt  whose  record  It  is,  or  when  It  Is  the 
subject  of  proceedings  In  a  higher  court' 
But  this  has  reference  to  the  ability  of  the 
court  to  compel  the  production  of  the  record, 
and  not  to  the  question  of  Its  sufficiency  as 
an  instrument  of  evidence  If  actually  pro- 
duced. The  copy  is  receivable  in  evidence, 
not  because  It  is  better  evidence  than  the 
original,  but  because  it  is  presumed  the  orig- 
inal cannot  be  obtained.  •  •  •  It  does 
not  logically  follow,  however,  that  the  rec- 
ords, being  obtained,  cannot  be  used  as  in- 
struments of  evidence,  for  the  mere  fact  of 
obtaining  them  does  not  change  that  which 
Is  written  In  them.  Whether  they  are  where 
they  ought  to  be,  or  elsewhere,  they  are  rec- 
ords of  the  court  »  •  •  What  end  of 
Justice  can  be  subserved,  when  the  records 
of  one  court  are  actually  present  In  another 
«)urt  by  refusing  to  receive  them  In  evi- 
dence, and  requiring  them  to  be  returned  to 
their  proper  custody,  there  to  be  copied,  and 
then  receiving  the  copy  In  evidence?  The 
facts  proved  must  be  precisely  the  same, 
whether  the  originals  or  copies  are  read  in 
«vidence,  and  it  must  therefore  be  totally 
unimportant  to  the  party  against  whom  the 
evidence  Is  offered,  which  It  shall  be."  The 
doctrine  Is  well-nigh  universal.  Gray  y.  Da- 
vis, 27  Conn.  447;  Williams  v.  Conger,  125 
U.  S.  397,  8  Sup.  Ct  933.  81  L.  Ed.  778; 
Day  V.  Moore,  13  Gray,  522;  Britton  v.  State, 
64  Ind.  641;  Folsom  v.  Cressey,  73  Me.  270; 
Miller  V.  Hale,  26  Pa.  432;  People  v.  Gray, 
25  Wend.  465.  The  circuit  court  of  Ran- 
dolph county  bad  Indisputable  evidence  that 


some  one,  either  intentionally  or  by  Inad- 
vertence, had  drawn  a  line  through  two 
words  of  the  Indictment  as  copied  Into  the 
certified  transcript  It  had  the  original  be- 
fore It  and  It  had  full  Jurisdiction  to  purge 
its  records  of  anythlug  which  bad  been  un- 
lawfully placed  upon  them.  No  doubt  what- 
ever exists  that  It  could  have  delayed  this 
highly  Important  public  prosecution,  and  is- 
sued its  writ  of  certiorari  to  the  clerk  of  the 
Callaway  court  t6  certify  anew  the  Indict- 
ment found  by  the  grand  Jury,  or  it  could 
have  made  a  rule  on  him  to  perfect  the  tran- 
script, and  for  that  purpose  transmitted  the 
record  to  him,  or  the  clerk,  by  leave  of  the 
court,  doubtless  could  have  corrected  the 
transcript  by  a  new  copy  without  either  a 
rule  or  certiorari,  but  the  mode  adopted  by 
the  circuit  conit  was  equally  efficient  His 
action  was  tantamount  to  a  finding  that  the 
line  drawn  through  the  two  words,  "of 
which,"  was  an  unauthorized  spoliation  of  a 
record  of  his  court,  and  he  ordered  the  true 
Indictment  filed,  to  correct  his  record;  and, 
while  this  may  have  been  somewhat  irreg- 
ular and  unusual,  it  could  not  possibly  have 
resulted  in  Injury  to  the  prisoner.  It  was 
this  original  Indictment  on  which  defendant 
had  been  arraigned,  and  to  It  not  the  spuri- 
ous copy,  he  had  pleaded  "Not  guilty."  It 
was  bis  constitutional  right  to  be  tried  on 
that  charge,  without  change  or  variance. 
The  issue  was  made  up  on  that  paper,  and 
what  possible  benefit  could  have  accrued  to 
him  to  have  sent  the  clerk  back  to  Callaway 
and  make  a  new  copy  of  it?  Wben  the 
court  ascertained,  as  it  necessarily  did,  that 
some  one  had  trifled  with  its  records,  it  was 
its  unquestionable  and  Inherent  right  and 
duty  to  restore  the  same  to  their  original 
state.  In  this  case.  In  view  of  the  unim- 
peachable and  conclusive  nature  of  the  evi- 
dence, the  court  could  have  properly  direct- 
ed its  clerk,  by  an  order  of  record  to  that 
effect,  to  erase  the  unauthorized  line;  but 
It  arrived  at  the  same  practical  result  by 
the  method  adopted,  and  in  so  doing  com- 
mitted no  reversible  error. 

3.  We  come  now  to  the  other  assignments 
of  error.  L.  W.  Bratton  had  testified  that 
after  the  shooting  of  defendant,  and  prior 
to  the  fatal  encounter,  a  committee  of  neigh- 
bors waited  on  deceased  In  regard  to  the 
difficulty  between  deceased  and  defendant 
In  the  course  of  the  cross-examination,  coun- 
sel for  defendant  Inquired  the  names  of  the 
committee,  and  on  objection  the  court  ex- 
cluded the  answer,  and  defendant  excepted. 
This  was  not  error.  The  action  of  the  neigh- 
bors, while  highly  commendable  and  praise- 
worthy, did  not  affect  the  duty  or  obliga- 
tions that  deceased  owed  to  defendant  or 
vice  versa.  It  was  entirely  immaterial  who 
constituted  the  committee,  and  the  purpose 
of  the  inquiry  was  never  disclosed  to  the 
trial  court,  and  Is  not  apparent  to  us.  It  is 
further  alleged  that  error  was  committed 
In  not  permitting  W^llliam  Rodman,  brother 
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of  defendant,  to  testify  when  be  oommnnl- 
cated  to  defendant  certain  threats  made  by 
deceased  against  defendant  As  the  witness 
had  already  testified  that,  immediately  aft- 
er the  deceased  had  made  the  statements  to 
him,  he  told  defendant,  it  would  and  conld 
only  have  been  a  repetition  of  the  same  an- 
swer; and  we  doubt  not  that  it  was  exclud- 
ed on  that  ground  alone,  as  otherwise  It 
would  have  been  competent  and  material. 
Having  once  answered  the  question,  It  was. 
not  error  to  decline  to  hear  it  again.  Excep- 
tion was  also  saved  to  the  action  of  the 
court  in  refusing  to  permit  JetC  Hume  to 
testify  to  certain  threats  by  deceased  In  the 
presence  of  the  witness.  The  record  dis- 
closes that,  when  the  defendant's  counsel 
framed  the  question  so  as  to  indicate  the 
time  and  place  when  the  alleged  threats  were 
made,  the  court  overruled  the  objection  and 
directed  this  witness  to  answer,  and  defend- 
ant's counsel  said,  "I  will  excuse  him  from 
answering  it"  Obviously  there  is  no  merit 
whatever  In  this  contention.  It  Is  hardly 
necessary  to  add  it  was  not  erroneous  to  ex- 
clude what  Minnie  Davis  had  said  in  regard 
to  her  engagement  to  defendant,  or  how  she 
deported  herself  in  his  presence.  They 
threw  no  light  on  the  issue  on  trial. 

4.  Elrror  is  predicated  on  the  remark  of  the 
prosecuting  attorney.  It  appears  that  the 
prosecuting  attorney,  for  some  reason  not 
disclosed,  because  we  are  not  favored  with 
the  connection  In  which  he  used  the  words, 
said:  "Gentlemen  of  the  Jury,  when  a  crime 
has  been  charged  to  have  been  committed, 
the  defendant  has  the  right  to  a  preliminary 
examination  before  a  Justice  of  the  peace. 
If  the  Justice  makes  a  mistake,  the  mistake 
may  be  corrected  by  the  grand  Jury;  and,  if 
the  grand  Jury  makes  a  mistake,  then  it  may 
t>e  corrected  on  trial  in  the  circuit  court; 
and,  if  the  circuit  court  makes  a  mistake, 
then  it  may  be  corrected  by  the  Supreme 
Court;  and,  if  that  court  makes  a  mistake, 
the  Governor  may  pardon."  At  this  point, 
and  before  any  application  of  this  statement 
had  been  made,  defendant's  counsel  object- 
ed; and  the  court  sustained  the  objection, 
and  directed  counsel  to  proceed  and  keep  in 
the  record,  and  thereupon  that  line  of  argu- 
ment was  abandoned.  No  complaint  was 
made  that  the  rebuke  was  not  severe  enough, 
if  It  merited  any.  But  it  is  obvious  that, 
while  It  had  no  relevancy  to  the  issue,  the 
counsel  made  no  misstatement  of  the  law, 
and  we  are  wholly  in  the  dark  as  to  wtiat 
use  be  Intended  to  make  of  It  when  he  was 
stopped.  It  is  too  plain  for  serious  consid- 
eration that  this  statement  of  what  every 
Intelligent  citizen  in  ttie  state  knows  to  be 
tlie  law,  without  making  any  application  of 
it,  is  no  ground  to  reverse  a  Judgment. 

6.  Finally  it  Is  Insisted  the  Judgment  is 
against  the  law  and  the  evidence.  No  ob- 
jection is  made  to  the  instructions,  and  we 
discover  none  after  a  careful  examination. 
Indeed,  we  may  say  that  more  liberal  and 
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favorable  instructions  have  never  be«i  given 
a  defendant,  witliin  our  experience.  The  ev- 
idence discloses  a  case  of  extreme  bitterness 
on  both  sides,  which  had  resulted  in  the 
deceased  shooting  the  defendant  about  one 
year  previous  to  the  shooting  of  deceased 
by  defendant  The'  cause  of  this  ill  feeling 
is  not  left  in  doubt  It  originated  in  the  at- 
tentions of  defendant  to  the  young  daughter 
of  deceased,  and  his  persistency  after  being 
forbidden  to  see  her.  That  deceased  man- 
ifested and  expressed  a  deep  feeling  of  ha- 
tred toward  defendant,  growing  out  of  bis 
relations  with  Miss  Minnie  Davis,  is  ap- 
parent; but  granting  and  conceding  all  this, 
the  evidence  tended  strongly  to  show  that 
defendant,  armed  with  a  deadly  revolver, 
on  the  evening  of  the  homicide,  secreted  him- 
self behind  the  hedge  fence  which  formed 
the  partition  between  the  farm  of  Mrs.  Rod- 
man and  deceased,  and  near  the  route  which 
deceased  would  naturally  take  when  he  quit 
work  and  returned  to  his  house  that  even- 
ing, and  that  as  deceased  was  riding  to  his 
bouse  on  his  mule  the  defendant,  from  his 
hiding  place,  shot  at  deceased,  and  missed 
him  the  first  time,  and  that  deceased,  hav- 
ing Jumped  from  bis  mule,  and  with  his 
back  to  defendant  was  shot  by  defendant 
without  having  made  any  assault  or  given 
defendant  any  Just  or  lawful  provocation  at 
the  time.  We  say  the  evidence,  if  believed 
by  the  Jury,  would  have  sustained  such  a 
finding,  and  it  was  their  province  to  believe 
or  disbelieve  this  evidence.  If  they  did,  It 
amply  Justifies  a  conviction  of  murder. 
Grievous  as  were  the  previous  provocations 
and  assaults  by  deceased  on  defendant  they 
did  not  authorize  defendant  to  lie  in  wait 
and  take  the  life  of  deceased,  and  thus 
avenge  his  wrongs.  In  the  absence  of  some 
.act  on  the  part  of  deceased  that  evening 
showing  a  determination  to  renew  the  diffi- 
culty with  defendant,  the  law  will  not  Justi- 
fy his  grattflcatlon  of  his  revenge  for  the 
past  Indignities  and  assaults  put  on  him  by 
deceased.  On  the  other  hand,  if  the  Jury 
had  found  and  credited  the  evidence  of  de- 
fendant that  deceased,  without  provocation, 
assaulted  him  with  an  ax,  and  was  close 
enough  to  have  hit  him  with  it  by  throwing 
it  at  him,  and  knowing  of  the  threats  of  de- 
ceased, and  remembering  the  previous  diffi- 
culties, the  defendant  had  cause  to  believe 
deceased  was  about  to  kill  him  or  Inflict 
great  bodily  harm  on  blm,  and,  so  believing, 
shot  and  killed  deceased,  he  was  Justified 
in  so  doing  on  the  ground  of  self-defense. 
The  court  so  instructed  the  Jury.  They  be- 
lieved the  evidence  for  the  state,  and  re- 
jected defendant's  account  of  the  tragedy. 
The  case  was  fairly  and  impartially  present- 
ed to  the  Jury,  the  law  was  correctly  laid 
down,  and  there  is  no  ground  for  ascribing 
passion  or  prejudice  to  the  Jury  In  reaching 
their  conclusion. 

After  a  careful  review  of  all  the  evidence 
and  the  law  as  declared  by  the  court  we 
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are  unable  to  find  any  error  wblcb  would 
Justify  UB  in  i«yer8lng  the  Judgment,  and  it 
is  accordingly  affirmed. 

BUBOESS  and  FOX,  JJ.,  concur. 


WHITE  T.  SMITH  et  al. 

(Supreme  Court  of  Miisouri,   DiTision  No.   1. 

March  18,  1903.) 

MORTGAGES— FORBCLOSURB  BT  ACTION— RB- 
DEMPTION-BQUITABLB  RBDBMPTION-HORT- 
GAOB  OF  WIFE'S  PROPERTY  —  8DRBTT  FOR 
HUSBAND-EXTENSION  OF  TIMB-DISCHAROB 
—SALE  OF  PROPBRTT  — SURPLUS  — RBNTS- 
APPLICATION. 

1.  Rev.  St.  1899,  {  4342,  authorizes  the  fore- 
closnre  of  a  mortgage  hy  judgment,  and  de- 
clares that  the  equity  of  redemption  may  be 
foreclosed,  and  the  mortgaged  property  sold  to 
satisfy  the  amount  due.  Sections  4343,  4344, 
proTide'that  when  a  mortgage  or  deed  of  trust 
is  foreclosed  according  to  a  power  of  sale  con- 
tained therein,  the  mortgagee  may  redeem 
within  12  months.  Held  that,  where  foreclo- 
sure is  had  by  judgment  under  section  4342, 
the  mortgagor  has  no  right  of  redemption  after 
sale. 

2.  Where  a  mortgage  is  foreclosed  by  judg- 
ment, as  authorized  by  Rev.  St  1899,  |  4342, 
providing  for  a  foreclosure  of  the  equity  of  re- 
demption, a  right  to  redeem  in  equity  after  the 
sale  does  not  exist  in  the  absence  of  fraud, 
mistake,  or  overreaching. 

3.  PlaintifTs  husband  borrowed  money,  to 
secure  which  he  executed  mortgages  on  his  sep- 
arate property  to  improve  it,  and  no  part  of 
the  money  borrowed  was  applied  to  the  benefit 
of  plaintiffs  separate  estate.  After  such  mort- 
gages had  matured,  plaintiff  and  her  husband, 
as  additional  security,  executed  a  deed  of  trust 
on  three  city  lots,  numbered  1,  2,  and  3,  re- 
spectively, of  which  plaintiff  owned  lot  1  and  a 
half  of  lot  2,  and  the  husband  owned  lot  3  and 
the  other  half  of  lot  2.  The  beneficiaries  un- 
der such  deed  had  knowledge  that  it  was  given 
to  secure  the  husband's  debt,  and  that  the 
money  loaned  had  not  been  applied  to  plaintiff's 
benefit.  Held,  that  the  wife  and  her  property 
were  surety  merely  for  the  husband's  debt.    - 

4.  Where,  in  consideration  of  $180  paid  by  a 
mortgagor  to  the  mortgagees  on  the  indebted- 
ness secured  and  the  payment  of  costs  of  the 
advertisement  of  a  foreclosure  sale  of  the  prop- 
erty, the  mortgagees  agreed,  without  the 
knowledge  of  the  mortgagor's  wife,  who  was 
surety  for  the  debt,  that  the  sale  should  not 
be  made  as  advertised,  and  that  they  would 
not  advertise  the  property  for  sale  under  the 
mortgage  until  a  later  date,  such  agreem»tt 
constituted  a  suspension  of  the  mortgagees' 
right  to  foreclose  the  mortgage,  which  operated 
to  discharge  the  wife  from  liability. 

5.  Where,  at  the  trial  of  an  action  of  eject- 
ment to  recover  land  sold  under  mortgage  fore- 
closure, the  mortgagor's  wife,  who  was  liable 
only  as  surety,  had  no  knowledge  of  an  agree- 
ment between  the  mortgagees  and  her  husband 
extending  the  time  of  payment,  by  which  she 
was  discharged  from  liability,  her  failure  to 
interpose  such  defense  was  no  objection  to  her 
urging  the  same  in  a  subsequent  bill  to  restrain 
the  enforcement  of  the  judgment  in  ejectment, 
and  for  the  surplus  arising  on  the  sale. 

6.  Where  a  wife,  who  was  surety  for  her 
husband  in  a  second  mortgage,  including  her 
separate  property,  to  secure  his  debt,  was  dis- 
charged from  liability  by  an  extension  of  time 
by  the  mortgagees,  who  subsequently  purchased 
a   judgment  foreclosing  the  first  mortgage,  on 
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which  the  wife  ^as  liable,  a  surplns  arising  on 
the  sale  of  the  wife's  property  under  the  first 
mortgage  was  payable  to  her,  and  was  not  ap- 
plicable to  the  second  mortgage. 

7.  where  a  wife  mortgaged  her  eeparate 
property  as  surety  for  her  husband's  debt,  and 
was  discharged  by  an  extension  of  time  given 
by  the  mortgagees  to  her  husband  under  an 
agreement  permitting  them  to  collect  the  rents 
from  the  property,  together  with  propert7  own- 
ed by  the  husband,  which  was  covered  by  the 
mortgage,  the  wife  was  entitled  to  recover  such 
part  of  the  rent  so  collected  as  accrued  from 
the  property  belonging  to  her. 

Appeal  from  Circuit  Court  Pettis  County; 
Geo.  F.  liongan.  Judge. 

Action  by  Mary  B.  White  against  Martha 
B.  Smith  and  others.  From  a  Judgment  in 
favor  of  plaintiff,  defendants  appeal.  Re- 
versed. 

Tills  is  a  bill  In  equity  for  leave  to  redeem 
the  land  in  controversy  from  sale  under  exe- 
cution in  an  action  to  foreclose  a  mortgage, 
or,  if  not  allowed  to  redeem,  then  for  the 
surplus  arising  from  the  sale,  and  for  an  in- 
junction to  restrain  the  enforcement  of  a 
Judgment  in  ejectment  The  trial  court  found 
for  the  plaintiff,  permitted  her  to  redeem  up- 
on certain  terms  imposed,  and  enjoined  the 
enforcement  of  the  Judgment  In  ejectment. 
The  defendants  appealed. 

The  case  made  is  this:  On  October  10, 
1888,  the  plaintiff  owned  lot  1  and  the  west 
half  of  lot  2  in  block  93  of  Smith  &  Martin's 
First  addition  to  Sedalla.  Her  husband  own- 
ed the  east  half  of  lot  2  and  the  whole  of 
lot  8.  They  lived  upon  lot  1.  Lots  2  and  3 
were  Improved,  and  the  tenement  bouses 
thereon  were  leased.  On  October  10,  1888. 
Joseph  O.  White  borrowed  $5,000  from  the 
Penn  Mutual  Insurance  Company,  and  gave 
therefor  his  note,  secured  by  a  deed  of  trost, 
in  which  his  wife,  the  plaintiff.  Joined,  cover- 
ing all  three  lots  aforesaid.  On  Febmary  6, 
1880,  Joseph  G.  White  borrowed  $7,000  from 
the  defendants  Martha  E.  Smith  and  Sarah 
E.  Cotton,  and  to  secure  the  same  Mr.  and 
Mrs.  White  executed  their  note,  secured  by 
a  deed  of  trust  on  certain  land  owned  by 
Mr.  White  in  Kansas  City.  At  the  same 
time  Joseph  O.  White  borrowed  $5,000  from 
Ii.  S.  Mitchell,  and  to  secure  the  same  gave 
him  a  deed  of  trust  on  certain  land  owned  by 
him  in  Kansas  City.  Thereafter  the  defend- 
ant Phil  E.  Cbappell  purchased  the  Mitchell 
note,  and  still  owns  It  S.  P.  Johns  was  sure 
ty  for  Joseph  G.  White,  and,  to  secure  him, 
Mr.  and  Mrs.  White,  on  November  23,  1890. 
executed  to  him  a  deed  on  all  three  of  said 
lots  for  $3,500.  Afterwards  Johns  had  to 
pay  the  debt  of  White,  for  which  he  was 
surety,  amounting  to  $232.05,  and  was  about 
to  foreclose  the  deed  of  trust,  when,  at  the 
request  of  Mr.  and  Mrs.  White,  the  defend- 
ant Phil  E.  Ohappell,  on  October  30,  1897. 
purchased  the  deed  of  trust  from  Johns,  and 
BtOl  holds  it  On  November  23,  1896,  Mr. 
and  Mrs.  White  executed  to  the  defendant 
Ittel,  as  trustee  for  the  defendants  Mrs. 
Smith,  Mrs.  Cotton,  and  Mr.  Chappell.  ■  deed 
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of  trust  on  the  three  lots  aforesaid,  as  an 
additional  security  for  the  $7,000  borrowed 
from  Mrs.  Smith  and  Mrs.  Cotton  and  the 
$5,000  borrowed  from  Mitchell,  and  then  held 
by  Cliappell,  as  aforesaid,  and  to.  cover  cer- 
tain unpaid  interest  due  on  said  loans.  As  a 
consideration  for  this  additional  security  the 
holders  of  the  notes  secured  reduced  the  in- 
terest  on  the  loan  to  7  per  cent  This  deed 
of  trust  recites  that  it  Is  subject  to  the  deeds 
of  trust  ^ven  to  the  Fenn  Mutual  Life  In- 
surance Company  and  to  Johns,  and  contain- 
ed a  provision  that.  If  the  makers  did  not 
pay  ofT  the  said  prior  deeds  of  trust,  the  par- 
ties of  the  third  part  (Smith,  Cotton,  and 
Cbai^pell)  might,  at  tbelr  option,  do  so,  and 
In  such  event  the  same  should  become  a  debt 
due  to  said  third  parties,  "and  be  secured  by 
this  Instrument  In  the  same  manner  as  said 
notes  were  secured."  The  Ittel  deed  of  trust 
was  made  to  fall  due  October  20,  1898. 
None  of  these  deeds  of  trust  were  paid  by 
Mr.  or  Mrs.  Wlilte,  and  thereafter,  in  July, 
1899,  Mrs.  Smith,  Mrs.  Cotton,  and  Mr.  Chap- 
pell  caused  the  trustee,  Ittel,  to  advertise 
under  the  deed  of  trust  dated  November  23, 
1898.  Thereupon  Mr.  White  entered  into  the 
following  contract  with  Mrs.  Smith,  Mrs. 
Cotton,  and  Mr.  Cbappell  (Mrs.  White  did 
not  sign  the  contract,  and  does  not  seem  to 
have  known  of  it  at  that  time):  "Certain 
property  of  J.  Q.  White  Is  advertised  to  be 
sold  this  22nd  day  of  July,  1899,  under  a 
deed  of  trust  made  by  said  J.  G.  White  and 
Mary  B.  White,  his  wife,  to  Adam  Ittel, 
trustee  for  Martha  E.  Smith,  Sarah  B.  Cot- 
ton and  Phil  E.  Cbappell,  dated  Nov.  23, 
1896,  and  recorded  at  the  recorder's  office 
and  for  Pettis  Co.,  in  Book  111,  page  52( 
To  which  deed  of  trust  and  record  thereof 
reference  is  specially  made.  In  considera- 
tion of  1180  paid  by  the  said  J.  O.  White 
to  said  Smith,  Cotton  and  Cbappell  on  the 
Indebtedness  secured  by  said  deed  of  trust 
and  the  payment  of  costs  of  said  advertise- 
ment, said  Smith,  Cotton  and  Cbappell  here- 
by agree  that  said  sale  shall  not  be  made  as 
advertised  and  also  agree  to  not  advertise 
said  property  for  sale  under  said  deed  of 
trust  until  after  Sep.  11,  1899.  On  Sept 
12,  1899,  said  White  agrees  to  deliver  pos- 
session of  the  property  covered  by  said  deed 
of  trust  to  the  said  Adam  Ittel,  trustee  as 
aforesaid,  for  the  use  of  said  Smith,  Cotton 
and  Cbappell,  and  at  that  time  said  White 
is  to  have  the  tenants  in  the  houses  on  said 
lots  two  (2)  and  three  (3)  attorn  to  said  Ittel 
as  trustee  as  aforesaid.  And  said  White  who 
now  occupies  the  building  on  said  lot  one  (1) 
agrees  to  rent  the  said  lot  1  at  a  rental  $20.00 
per  Boonth,  payable  monthly  at  the  end  of 
each  month,  and  in  case  of  the  sale  of  said 
property  tmder  said  deed  of  trust  and  a  pur- 
chase of  said  lot  one  (1)  by  said  Smith, 
Cotton  and  Cbappell,  they  agree  to  continue 
the  said  White  as  tenant  of  lot  one  (1)  and 
the  bnlldings  thereon  for  one  year  from  Sept 
12,  1889,  at  a  rental  of  $20.00  per  month. 


payable  at  the  end  of  each  month.  Signed 
and  delivered  in  duplicate  by  said  parties  this 
22nd  day  of  July,  1899."  Pursuant  to  this 
agreement  Mr.  White  paid  the  $180  on  the 
past-due  indebtedness,  and  gave  an  order  to 
the  tenants  on  lots  2  and  S  to  attorn  to  Ittel, 
the  trustee,  which  they  did,  and  the  trustee 
has  collected  the  rents  ever  since.  A  lease 
on  lot  1  was  also  prepared  for  Mr.  and  Mr& 
White  to  execute,  but  they  refused  to  do  so, 
and  repudiated  that  part  of  the  contract 
In  the  meanwhile,  however,  the  Penn  Mutual 
Life  Insurance  Company  brought  suit  to  fore- 
close its  deed  of  trust,  and  made  Mr.  and 
Mrs.  White,  Mrs.  Smith,  Mrs.  Cotton,  Mr. 
Cbappell,  Mr.  Johns,  Mr.  Lamm,  and  Mr. 
Ittel  parties  defendant  and  on  June  3,  1899, 
a  Judgment  of  foreclosure  was  duly  entered 
as  prayed,  adjudging  the  debt  to  be  $5,171.- 
70.  No  appeal  appears  to  have  been  taken 
from  this  Judgment  On  October  14,  1899, 
Mrs.  Smith,  Mrs.  Cotton,  and  Mr.  Cbappell 
purchased  the  Judgment  from  the  insurance 
company,  paying  therefor  $5,269.63. 

This  was  the  status  of  affairs  on  Decem- 
ber 27,  1899,  and  on  that  date  Mrs.  Smith, 
Mrs.  Cotton,  and  Mr.  Cbappell,  the  benefic- 
iaries, caused  Mr.  Ittel,  the  trustee  under 
the  deed  of  trust  of  November  23,  1896,  to 
institute  a  suit  in  ejectment  against  Mr.  and 
Mrs.  White  for  the  recovery  of  lot  1  afore- 
said. They  appeared  on  February  6,  1900, 
snd  filed  a  Joint  answer,  and  such  proceed- 
ings were  had  In  the  case  that  a  Judgment 
was  entered  for  the  plaintlifs  on  March  26, 
1900,  for  possession,  $93  damages,  and  the 
rents  and  profits  were  assessed  at  $25  a 
month.  From  this  Judgment  the  defendants 
appealed  to  the  Supreme  Court. 

On  March  31,  1900,  Mrs.  White  began  this 
suit,  asking  to  have  the  Ittel  deed  of  trust 
canceled,  and  the  enforcement  of  the  Judg- 
ment in  ejectment  enjoined.  On  September 
7,  l;nK),  Mrs.  Smith,  Mrs.  Cotton,  and  Mr. 
Cbappell,  the  assignees  of  the  Judgment  fore- 
closing the  Penn  Insurance  Company  deed 
of  trust,  caused  an  execution  to  be  issued  on 
said  Judgment  and  the  land  (lots  1,  2,  and  3) 
was  sold  on  October  6,  1900.  Lot  3  was  sold 
first.  A  third  party  became  the  purchaser 
for  $1,600.  Lot  2  was  next  sold  to  Mrs. 
Smith,  Mrs.  Cotton,  and  Mr.  Cbappell  for 
$3,375.  I^t  1  was  sold  last  to  Mrs.  Smith, 
Mrs.  Cotton,  and  Mr.  Chappeli  for  $3,000. 
Thus  the  sale  realized  $7,975.  The  sheriff 
applied  $151.40  to  the  costs,  $5,587.88  to  the 
Judgment  and  the  balance  of  $2,235.69  he 
asked  leave  to  pay  into  court,  because  Mrs. 
White  on  the  one  hand  and  Mrs.  Smith, 
Mrs.  Cotton,  and  Mr.  Cbappell  on  the  other 
had  served  written  notices  on  him  claiming 
the  surplus.  Mrs.  White  failed  to  prosecute 
her  appeal  in  the  ejectment  suit,  and  on  No- 
vember 23,  19(X),  the  appeal  was  dismissed  by 
the  Supreme  Court  for  failure.  But  on  No- 
vember 10,  1000,  Mrs.  White  filed  an  amend- 
ed petition  in  this  case.  The  gravamen  of 
that  petition  is  that  she  was  a  mere  surety 
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for  her  hnsband,  and  that  the  defendants 
knew  that  to  be  the  fact  when  they  took  the 
deed  of  trust  on  November  23,  1896,  and  that 
by  the  agreement  made  between  Mr.  White 
and  the  defendants  on  July  22,  1899,  the  time 
for  the  payment  of  the  debt  by  Mr.  White 
was  extended  by  the  defendants  without  the 
knowledge  or  consent  of  Mrs.  White,  and 
therefore  she,  as  surety,  was  discharged,  and 
the  deed  of  trust  on  her  lot  1  became  extinct, 
and  therefore  the  Judgment  In  ejectment  In 
favor  of  Ittel,  the  trustee  thereunder,  was 
without  support  or  authority  In  law,  and  that 
she  (Mrs.  White)  never  knew  of  the  agree- 
ment of  July  22,  1899,  until  after  the  Judg- 
ment In  ejectment  was  rendered.  The  peti- 
tion alleges  that  after  the  institution  of  this 
suit  the  defendants  Mrs.  Smith,  Mrs.  Cotton, 
and  Mr.  Chappell,  assignees  of  the  Penn  In- 
surance Company  Judgment  of  foreclosure, 
caused  an  execution  to  issue  on  said  Judg- 
ment, and  the  land  to  be  sold,  and  that  at 
the  date  of  the  sale,  on  October  6,  1900,  the 
Judgment,  with  interest,  amounted  to  $5,586.- 
93,  and  that  lot  3  and  the  east  half  of  lot  2 
(this  is  a  mistake,  as  the  sheriff's  return 
shows  it  was  the  whole  of  lot  2)  sold  for  |4,- 
975,  which  was  within  $611  of  the  amount 
due  on  the  Judgment,  and  that  by  deducting 
the  rents  that  the  trustee  had  collected  from 
the  tenants  on  lots  2  and  3,  amounting  to 
$572,  there  was  only  $99  due  on  the  Judg- 
ment after  the  proceeds  of  the  sale  of  lots 
2  and  3  were  applied  to  the  Judgment. 
The  plaintiff  then  says  she  is  entitled  to  re- 
deem lot  1,  and  asks  that  the  defendants  be 
compelled  to  accept  $99  as  the  balance  due 
on  the  Judgment,  and  that  lot  1  be  vested  In 
her,  or,  if  she  be  not  entitled  to  redeem,  then 
she  asks  that  the  surplus  of  $2,901  be  de- 
creed to  her,  and,  further,  that  the  deed  of 
trust  of  November  23,  1896,  to  Ittel,  as  trus- 
tee for  the  defendants,  be  canceled,  and  that 
the  Judgment  in  the  ejectment  suit  be  en- 
Joined,  and  the  execution  Issued  thereon  be 
quashed. 

The  circuit  court  canceled  the  deed  of  trust 
of  November  23,  1896,  enjoined  the  enforce- 
ment of  the  Judgment  In  ejectment,  quashed 
the  execution,  and  entered  a  decree  allowing 
the  plalntifT  to  redeem  lot  1  from  the  sale 
under  the  Judgment  of  foreclosure  In  favor 
of  the  Penn  Insurance  Company  upon  condi- 
tion that  the  plaintiff  pay  Into  court  $899.13, 
to  be  applied  as  follows:  If  the  Judgment 
should  be  affirmed  on  appeal,  the  fund  to  go 
to  the  defendants  as  the  price  of  redemption; 
but  if  the  Judgment  was  reversed,  and  Mrs. 
White  lost  the  case,  then  the  fund,  or  so 
much  as  was  necessary  for  the  purpose,  was 
to  go  to  the  defendants  to  pay  them  the  rent 
for  the  house  on  lot  1  at  the  rate  of  $25  a 
month.  The  surplus  of  $2,235.69  was  ad- 
Judged  to  the  defendants.  The  court  refused 
to  take  Into  account  the  rents  collected  by 
the  trustee  from  lots  2  and  3.  From  this 
Judgment  the  defendants  appealed. 


Sangree  &  Lamm,  for  appellants.  Wm.  S. 
Shirk,  for  respondent. 

MARSHALL,  J.  (after  stating  the  facts). 
1.  The  flrst  question  is  whether  the  plaintiff 
la  entitled  to  redeem.  There  to  no  statute  in 
this  state  allowing  land  sold  under  a  Judg- 
ment foreclosing  a  mortgage  or  deed  of  trust 
to  be  redeemed.  A  Judgment  in  such  a  case 
stands  upon  the  same  footing  as  any  other 
Judgment,  so  far  as  the  right  of  redemption 
is  concerned.  Section  4342,  Rev.  St  1899, 
provides  for  a  foreclosure  of  a  mortgage  by 
a  Judgment,  "and  that  the  equity  of  redemp- 
tion may  be  foreclosed,  and  the  mortgaged 
pr<H>erty  sold  to  satisfy  the  amount  due." 
In  such  cases  no  right  of  redemption  after  a 
sale  under  the  Judgment  exists.  If,  Instead 
of  proceeding  on  the  mortgage  by  Judgment 
the  holder  of  the  mortgage  or  deed  of  trust 
elects,  as  he  may  under  section  4343,  Rev. 
St  1899,  and  has  the  mortgage  or  deed  of 
trust  foreclosed  according  to  the  power  con- 
ferred by  the  Instrument,  and  If  the  cestui 
que  trust  becomes  the  purchaser  at*the  fore- 
closure sale,  the  mortgagor  is  entitled  to  re- 
deem within  12  months  after  the  sale,  but 
Is  required  to  give  bond  to  secure  the  interest 
to  accrue  within  the  year.  Rev.  St  1899,  {{ 
4343,  4344;  Johnson  v.  Atchison,  90  Mo.  48, 
1  S.  W.  751;  Godfrey  t.  Stock,  116  Mo.  403. 
22  S.  W.  733;  Updike  v.  Elevator  Co.,  96  Mo. 
160,  8  S.  W.  779;  Vanmeter  v.  Darrah,  115 
Mo.  153,  22  S.  W.  30.  The  Penn  Insurance 
Company  mortgage  or  deed  of  trust  was 
foreclosed  by  a  Judgment  of  the  court  and 
the  equity  of  redemption  was  foreclosed  by 
the  Judgment,  as  contemplated  by  section 
4342,  Rev.  St.  1899.  Hence  no  statutory 
right  of  redemption  Is  present  In  this  case. 

This  is  a  bill  in  equity,  and  therefore  it  to 
claimed  the  plaintiff  had  a  right  of  redemp- 
tion in  equity.  No  ground  for  Invoking  the 
aid  of  a  court  of  equity  is  stated  In  the  pe- 
tition. The  debt,  the  deed  of  trust  the  Judg- 
ment of  foreclosure,  the  assignment  of  the 
Judgment,  the  execution  and  sale  are  all  ad- 
mitted, and  there  is  no  Intimation  of  any 
fraud,  mistake,  unfairness,  or  overreaching 
in  any  of  these  predicates.  The  petition  Is 
predicated  solely  upon  an  absolute  right  in 
equity  to  redeem  the  tond  after  the  foreclo- 
sure of  the  deed  of  trust  by  a  suit  a  Judg- 
ment an  execution,  and  a  sale.  No  authori- 
ty is  cited  in  support  of  the  position,  and  it 
Is  believed  none  can  be  found.  The  statute 
expressly  provides  for  foreclosing  the  equity 
of  redemption  as  well  as  for  foreclosing  the 
mortgage  by  the  Judgment.  The  doctrine 
that  "the  right  to  foreclose  and  the  right  to 
redeem  are  reciprocal  and  commensurable" 
(2  HllUard  on  Mort  [4th  Ed.]  p.  2,  {  2),  does 
not  apply  to  foreclosures  under  our  statute, 
where  the  equity  of  redemption  Is  also  fore- 
closed, and  applies  to  foreclosures  by  the 
mortgagee  or  trustee  only  as  allowed  by  our 
statute  (section  4343,  Bey.  St  1899X 
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Bnt,  aside  from  all  this,  it  will  be  noted 
that  this  suit  was  begun  on  March  SI,  1900. 
The  Fenn  Insurance  Company  Judgment  was 
roidered  on  June  3,  1899.  The  petition  ask- 
ed no  relief  as  against  that  judgment  No 
request  was  made  for  leave  to  redeem  the 
land  then,  nor  was  there  any  doubt  cast  np- 
on  the  force  or  effect  of  that  Judgment 
Thereafter,  on  October  6,  1900,  the  Judgment 
was  executed,  and  the  property  sold.  The 
plaintiff  stood  by  and  saw  her  lot  sold,  and 
said  not  a  word,  and  did  not  offer  to  pay 
anything.  Lots  3  and  2  were  sold  first  and, 
according  to  the  allegations  of  the  petition 
and  the  evidence  in  tltis  cnse,  those  two  lots 
brought  within  4i611  of  enough  to  satisfy 
the  Judgment  The  plaintiff  did  not  offer 
then  to  pay  that  (or  any  other)  amount  and 
stop  the  sale,  and  save  her  property.  On  the 
contrary,  she  stood  by,  and  permitted  the 
sale  to  proceed.  The  sheriff  had  not  received 
enough  from  the  sale  of  the  other  lots  to 
satisfy  the  execution,  so  he  had  no  option 
bnt  to  proceed  and  sell  the  plalntlfTs  lot 
No.  1.  After  be  sold  it,  the  plaintiff  made 
no  claim  or  demand  that  she  had  any  right 
of  redemption,  but  on  the  contrary,  she  filed 
a  claim,  in  writing,  with  the  sheriff,  for  the 
surplus  after  satisfying  the  execution.  Thoa 
at  that  time  she  asserted  no  claim  of  any 
right  to  redeem.  After  that  she  did  not  give 
the  bond  to  secure  the  accruing  interest  as 
required  by  section  4344,  as  a  condition  prece- 
dent to  a  right  to  redeem,  even  where  the 
foreclosure  is  by  the  trustee  or  mortgagee, 
and  not  by  suit.  In  short,  no  right  to  re- 
deem is  pleaded  or  proved,  and  that  the  plain- 
tiff did  not  feel  that  she  bad  safe  ground  to 
stand  on  in  asserting  a  right  to  redeem,  she 
pleaded.  In  the  altematiye,  to  be  awarded  the 
surplus  if  she  was  not  allowed  to  redeem. 
The  Judgment  of  the  circuit  court  allowing 
the  plaintiff  to  redeem  was,  therefore,  erro- 
neous. 

2.  The  next  question  is  whether  the  plain- 
tiff is  entitled  to  the  surplus  resulting  from 
the  sale  of  the  land  under  the  Judgment  fore- 
closing the  Penn  Insurance  Company  deed  of 
trust.  This  depends  upon  whether  the  plain- 
tiff is  entitled  to  have  the  deed  of  trust  of 
November  23,  1896,  to  Ittel,  trustee  for  the 
defendants,  canceled,  and  the  Jodgment  in 
ejectment  enjoined.  If  she  so  succeeds,  there 
can  be  no  question  that  she  is  entitled  to  the 
surplus,  under  the  issues  and  pleadings  as 
they  stand  in  this  case.  The  original  purpose 
of  this  suit  was  0t  have  the  Ittel  deed  of 
tmst  canceled,  and  the  enforcement  of  the 
Judgment  In  ejectment  enjoined.  The  plain- 
tiff bases  her  claim  upon  the  grounds:  First 
that  she  was  a  mere  surety  for  her  husband, 
and  that  the  defendants  knew  It,  and  that  her 
separate  property  Got  1)  was  mortgaged  sole- 
ly as  anrety  for  her  husband's  debt  to  the  de- 
fendants; and,  second,  that  as  such  surety 
she  was  discharged,  and  her  property  releas- 
ed from  the  mortgage,  because  by  the  agree- 
ment of  July  22, 1899,  the  defendants  extend- 


ed the  time  for  the  payment  of  the  debt  for 
which  she  was  surety  without  her  knowledge 
or  consent.  There  Is  no  room  to  doubt  that 
the  plaintiff  and  her  property  were  merely 
surety  for  her  husband's  debt  to  the  defend- 
ants, and  that  the  defendants  knew  such  to 
be  the  fact  The  $7,000  loan  from  Mrs. 
Smith  and  Mrs.  Cotton  to  the  plaintiff's  hus- 
band was  made  on  February  6,  1890,  as  was 
also  the  loan  of  $5,000  from  Mitchell  to  her 
husband,  and  these  loans  were  secured  by 
deeds  of  trust  upon  her  husband's  l^nds  in 
Kansas  City.  The  Ittel  deed  of  trust  was 
given  November  23,  1896.  At  that  time  the 
debts  It  was  given  to  secure  were  more  than 
two  years  and  a  half  past  due.  The  Ittel 
deed  of  trust  expressly  declared  on  its  face 
that  It  was  given  as  additional  security  for 
the  original  debts.  No  new  note  was  given, 
but  by  the  terms  of  the  Ittel  deed  of  trust 
the  grantors  were  given  until  October  20, 
1898,  in  wUch  to  pay  the  original  debt,  and 
until  default  the  deed  of  trust  could  not  be 
foreclosed.  It  is  true  Mrs.  White  signed  the 
original  notes  with  her  husband,  but  she 
testifies  that  Mrs.  Smith  and  Mrs.  Cotton 
and  Mr.  Mitchell  knew  that  she  was  to  be 
only  a  surety  for  her  husband,  and  that  of 
the  $12,000  so  borrowed  by  her  husband  he 
expended  $10,000  In  Improvements  on  the 
Kansas  City  property  belonging  to  him,  that 
was  mortgaged  to  secure  those  loans,  and  the 
remaining  $2,000  in  providing  sewers  for  the 
property,  and  that  neither  she  nor  her  sepa- 
rate property  profited  a  cent  by  the  loan, 
and  that  the  lenders  knew  these  facts.  Her 
testimony  in  this  regard  stands  uncontradict- 
ed. The  defendants  were  not  even  question- 
ed on  the  subject. 

In  Vogel  V.  Leichner,  102  Ind.  55,  1  N.  E. 
554,  it  was  said:  "Whether  a  contract  exe- 
cuted by  a  married  woman  is  one  of  surety- 
ship or  not  will  be  determined  by  a  con- 
sideration of  whether  or  not  it  was  made  by 
her,  or  on  her  behalf,  and  upon  a  consid- 
eration moving  to  her,  or  for  the  benefit  of 
her  separate  estate.  To  the  extent  that  the 
consideration  was  received  by  her,  or  in- 
ured to  the  benefit  of  her  estate,  she  will 
be  held  to  have  contracted  as  principal.  To 
the  extent  that  the  consideration  was  re- 
ceived by  her  husband,  or  tfaat  it  went  to  pay 
a  debt  or  liability  for  which  neither  she  nor 
her  property  was  bound,  it  will  be  held  to 
be  a  contract  of  suretyship.  »  ♦  •  And 
whether  she  was  principal  or  surety  will  be 
determined,  not  from  the  form  of  the  con- 
tract nor  from  the  basis  upon  which  the 
transaction  was  had.  but  from  the  Inquiry, 
was  the  wife  to  receive,  either  in  person  or 
in  benefit  to  her  estate,  or  did  she  receive, 
the  consideration  upon  which  the  contract 
rests?"  In  Bank  v.  Burns,  46  N.  T.  170, 
Smith  T.  Townsend,  25  N.  Y.  479,  and  Trent- 
man  V.  Eldrldge,  98  Ind.  525,  it  was  held 
that,  "where  the  title  to  the  wife's  property 
mortgaged  for  her  husband's  debts  Is  record- 
ed, such  record  will  be  sufiiclent  notice  to  the 
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creditor  of  the  fact  of  suretyship."  In  Hub- 
bard T.  Ogden,  22  Kan.  363,  It  was  held  that, 
where  a  husband  and  wife  execute  a  mort- 
gage on  two  separate  pieces  of  real  estate, 
one  of  which  belongs  to  the  husband  and  the 
other  to  the  wife,  and  the  mortgage  Is  exe- 
cuted for  the  purpose  of  securing  the  indi- 
vidual debt  of  the  husband,  the  wife  Is  sure- 
ty for  the  husband  to  the  extent  of  her  mort- 
gaged separate  estate.  "Where  a  husband 
mortgages  his  property  for  his  debt,  and  in 
the  same  mortgage  the  wife  conveys  her 
own  separate  property  as  security  for  the 
same  debt,  her  property  so  conveyed  will 
betreated  In  all  respects  as  a  surety."  Wheel- 
wright ▼.  lioomer,  4  Edw.  Ch.  232;  Loomer 
V.  Wheelwright,  3  Sandf.  Oh.  135;  McCoUum 
V.  Boughton,  132  Mo.  601,  30  S.  W.  1028,  S3 
S.  W.  476,  84  S.  W.  480,  35  L.  R.  A.  480. 
In  Knight  v.  Whitehead,  26  Miss.  245,  It 
was  held  that:  "Where  the  fact  of  surety- 
ship does  not  appear  from  the  mortgage,  the 
wife  must  show  that  the  creditor  knew  of 
the  suretyship.  In  order  to  entitle  the  prop- 
erty to  stand  In  the  position  of  a  surety. 
But  the  fact  of  suretyship  may  be  proved 
by  parol."  In  I^fflngwell  v.  Freyer,  21  Wis. 
398,  it  was  held  that,  "when  a  wife  mort- 
gages her  real  estate  for  the  debt  of  a  firm 
of  which  her  husband  is  a  member,  such  real 
estate  occupies  the  position  of  a  surety,  and, 
if  It  becomes  released  at  law,  equity  will  not 
charge  It."  Brandt  on  Suretyship  and  Guar- 
anty, vol.  1  (2d  Ed.)  (  36,  lays  down  the  gen- 
eral rule  as  follows:  "While  a  married  wo- 
man cannot  usually  become  personally  bound 
for  the  debt  of  her  husband,  she  may  ordi- 
narily pledge  or  mortgage  her  separate  prop- 
erty for  his  debt,  and,  If  she  does  so,  such 
property  occupies  the  position  of  a  surety 
or  guarantor,  and  will  be  discharged  by  any- 
thing that  would  discharge  a  surety  or  guar- 
antor who  was  personally  liable."  The  au- 
thor cites  a  large  number  of  cases  which  fully 
support  the  text.  It  follows,  therefore,  both 
from  the  uncontradicted  testimony  of  Mrs. 
White  and  from  the  record  evidence  and 
physical  facts  in  the  case,  that  Mrs.  White 
and  her  separate  property  stood  only  as  sure- 
ty for  her  husband's  debt,  and  that  the  de- 
fendants ijnew  such  to  be  the  fact 

The  defendants  claim,  however,  that  Ohap- 
pell  bought  the  Johns  deed  of  trust,  and  that 
by  the  terms  of  the  Ittel  deed  of  trust  he  was 
entitled  to  buy  it,  and.  If  he  did  so,  the  Ittel 
deed  of  trust  was  to  stand  as  security  for 
the  Johns  debt  This  is  true.  But  the  Johns 
deed  of  trust  was  given  to  secure  Johns 
against  loss  as  surety  for  plaintiff's  husband, 
and  Johns  afterwards  paid  the  debt  for 
which  he  was  surety.  So  this  does  not  help 
the  defendants  at  all,  for  this  Is  a  debt  of 
the  husband,  and  at  best  the  wife  and  her 
separate  property  Is  only  surety  for  it 

The  preponderance  of  the  evidence  likewise 
sustains  the  finding  of  the  trial  court  that  the 
plaintiff  did  not  know  of  the  contract  of 
July  22,  1899,  between  her  husband  and  the 


defendants,  until  the  conclusion  of  the  trial 
of  the  ejectment  suit  and  that  she  never  rat- 
ified that  agreement,  but  within  a  very  few 
days  after  that  trial  she  brought  this  suit 
The  serious  question  In  this  case,  however,  is 
whether  or  not  the  contract  of  July  22,  1899, 
granted  an  extension  of  time  to  the  plalntUTs 
husband,  and  therefore,  in  law,  operated  lo 
release  the  plaintiff  and  her  property  that 
stood  as  surety  for  her  husband's  debt  The 
contract  was  tliat  the  defendants  "agree  that 
said  sale  shall  not  be  made  as  advertised, 
and  also  agree  to  .not  advertise  said  prop- 
erty for  sale  under  said  deed  of  tmst  until 
after  September  11,  1899."  The  defendants 
claim  that  this  was  not  an  agreement  ex- 
tending the  time  for  the  payment  of  the  debt 
but  only  an  agreement  not  to  enforce  the 
deed  of  trust  until  after  September  lltli, 
and  that  they  oould  have  demanded  and  sued 
for  the  debt  immediately,  notwithstanding 
such  agreement,  and  that  it  is  only  in  cases 
where  the  payment  of  the  debt  is  i>ostponed 
that  the  surety  Is  released.  The  general  rule 
of  law  is  that  "when  time  is  given  to  the 
principal  debtor  by  a  valid  agreement,  which 
ties  up  the  bands  of  the  creditor,  though  it 
be  for  a  single  day,  the  surety  is  discharged." 
Bank  v.  Leavitt  65  Ho.,  loc.  dt  565.  In 
StiUweU  V.  Aaron,  69  Mo.,  loc.  dt  542,  33 
Am.  B«p.  517,  it  was  said:  "It  has  uni- 
formly been  held  in  this  state  that  if  a  cred- 
itor, for  a  valuable  consideration,  make  an 
agreement  with  the  principal  debtor  which 
suspends  his  right  of  action  on  the  demand 
for  a  definite  period  of  time,  without  the  con- 
sent of  the  surety,  it  operates  to  discbarge 
the  surety.  Rice  v.  Morton,  19  Ma  263; 
Dodd  V.  Winn,  27  Mo.  601;  Ins.  Co.  v.  Car- 
son, 31  Mo.  218;  Smarr  v.  Schnitter,  38  Ma 
478;  Oerman  Sav.  Ass'n  v.  Helmrick,  57  Mo. 
lUO;  Coster  v.  Mesner,  58  Mo.  650;  Kincald 
V.  Tates,  63  Mo.  46;  Bank  v.  Leavitt  65  Mo. 
562;  State,  to  Use,  v.  Roberts,  68  Mo.  234 
[30  Am.  Rep.  788]."  To  the  same  effect  are 
the  cases  of  Headlee  y.  Jones,  43  Mo.  237; 
Rucker  v.  Robinson,  38  Mo.  154,  90  Am.  Dec. 
412;  Smarr  v.  Schnitter,  38  Mo.  478;  Bar- 
rett V.  Davis,  104  Mo.  549,  16  8.  W.  377; 
Schuster  v.  Weiss,  114  Mo.  158,  21  S.  W.  438, 
19  L.  R.  A.  182;  Owings  V.  McKenzie,  133 
Mo.  323,  33  S.  W.  802,  40  L.  R.  A.  154. 

In  Smarr  v.  Schnitter,  38  Mo.  478,  the  facts 
were  that  Schnitter,  as  principal,  and  Ste- 
vens and  McMaster,  as  sureties,  executed  a 
promissory  note  In  faTor  of  Smarr.  After 
the  maturity  of  the  notdJUnd  pending  a  suit 
upon  the  note,  Schnitter,  without  the  knowl- 
edge or  consent  of  the  sureties,  executed  a 
deed  of  trust  to  Smarr  to  secure  the  note. 
The  deed  of  trust  provided  that  it  should  not 
"in  any  way  confiict  with  the  Judgment 
sought  to  be  had  on  said  note  in  the  Hanni- 
bal probate  court  against  the  estate  of  J.  K. 
K.  McMaster,  except  that  no  sale  shall  be 
forced  on  said  estate  and  Judgment  until  the 
expiration  of  eighteen  months  from  the  date 
of  this  deed.    It  was  further  stipulated  tn  the 
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deed  tbat  If  tbe  parties  to  the  note  sbould 
within  the  time  limited  In  the  deed— L  e., 
'within  the  eighteen  months— pay  off  the 
whole  ot  the  debt,  it  was  to  be  null  and  void; 
otherwise  to  remalo  in  full  force."  Stevens, 
one  of  the  sureties,  pleaded  that  the  taking 
of  this  deed  of  trust  discharged  him  as  sure- 
ty on  the  note.  The  plaintiff  contended,  as 
here,  that  there  was  no  time  given  for  the 
payment  of  the  debt,  but  that  the  extension 
ot  time  applied  only  to  tbe  deed  of  trust, 
and  upon  this  line  asked  the  following  in- 
struction: "That  the  deed  of  trust,  by  ItB 
terms,  did  not  give  any  further  credit  to 
Schnitter  in  said  note,  nor  did  it  extinguish 
or  suspend  the  right  of  Mrs.  Smarr,  the  plain- 
tiff, to  sue  said  principal,  nor  did  it  operate 
to  release  said  Stevens,  his  surety."  The 
court  refused  to  give  the  instruction,  and  er- 
ror was  assigned  in  that  regard.  This  court 
said:  "It  is  very  clear  that  this  was  an  ex- 
tension of  the  time  of  payment,  and,  although 
It  was  not  so  stated  in  direct  terms  in  the 
instruction  given  at  the  Instance  of  the  re- 
spondent Stevens,  yet  that  seems  to  have 
been  assumed  as  the  correct  interpretation 
of  the  deed,  and  the  law  was  correctly  de- 
clared." This  case  is  authority,  therefore, 
(or  the  proposition  tbat  Mrs.  White's  prop- 
erty was  not  only  discharged  from  the  Ittel 
deed  of  trust  by  virtue  of  the  contract  of 
July  22,  1899,  but  also  tbat  she  herself  was 
discbarged  from  liability  on  tbe  original  f 7,- 
000  note  of  February  6,  1890,  to  Mrs.  Smith 
and  Mrs.  Cotton,  and  the  ^,000  note  to 
Mitchell.  And  the  principle  announced  in 
that  case  is  sound,  and  peculiarly  pertinent 
to  this  case.  The  Ittel  deed  of  trust  covered 
lot  3  and  the  east  half  of  lot  2,  owned  by  her 
husband,  as  well  as  the  west  half  of  lot  2  and 
the  whole  of  lot  1,  owned  by  her.  As  surety 
for  her  husband's  debt,  she  was  entitled.  If 
sued,  or  without  suit,  to  pay  the  debt,  and 
proceed  at  once  against  the  principal,  and 
be  subrogated  to  the  creditor's  right,  under 
the  Ittel  deed  of  trust,  to  hold  her  husband's 
property  for  the  debt  This  right,  at  least  so 
far  as  the  immediate  right  to  proceed  against 
ber  husband's  property  was  concerned,  was 
cut  off  by  the  agreement  of  July  22,  1899. 
True,  that  agreement  does  not  in  terms  ex- 
tend the  time  for  the  payment  of  the  debt, 
and,  so  far  as  tbe  words  employed  go,  post- 
pones the  right  of  the  creditor  to  foreclosure 
of  the  deed  of  trust  to  a  time  deflnite;  but 
Its  effect  is  the  same,  for  it  pro  tanto  changes 
the  rights  of  the  surety,  and  postpones  the 
right  to  resort  to  the  mortgage  If  the  surety 
paid  the  debt.  There  can  be  no  doubt  that. 
If  tbe  creditor  had  released  the  husband's 
property  from  the  operation  of  the  deed  of 
trust,  without  relinquishing  or  postponing  his 
right  to  sue  on  the  note,  the  surety  and  her 
property  would  be  discharged  and  released. 
24  Am.  A  Eng.  Bnc.  Law  (1st  Ed.)  p.  851, 
and  tbe  many  cases  cited  In  note  2.  And 
the  inrlndple  is  the  same  If,  Instead  of  re- 
leasing tbe  lien  or  mortgage  on  tbe  husband's 


land,  the  creditor  simply  poati>ones  tbe  right 
to  proceed  against  it  For  in  both  cases  the 
contract  with  the  principal  is  changed  with- 
out the  consent  of  the  surety,  and  is  no 
longer  the  contract  for  whose  performance 
the  surety  became  responsible,  and  therefore 
the  surety  is  released.  The  difference  be- 
tween an  absolute  release  of  the  lien  and  a 
postponing  of  a  right  under  It,  is  only  a  dif- 
ference of  degree,  and  not  of  legal  effect,  so 
far  as  the  surety  Is  concerned.  It  follows 
that  Mrs.  White  and  the  Ittel  deed  of  trust 
In  lot  1  and  the  west  half  of  lot  2,  being 
her  separate  property,  were  released  by  tbe 
contract  of  July  22,  1899. 

This  being  true,  the  trustee  under  that  deed 
of  trust  was  not  entitled  to  recover  posses- 
sion of  her  property,  as  he  did  in  the  eject- 
ment suit  on  March  26,  1900,  and,  as  Mrs. 
White  did  not  know  of  the  contract  of  July 
22,  1890,  until  after  the  conclusion  of  the 
trial  of  the  ejectment  case,  she  could  not  in- 
terpose that  contract  as  a  defense  in  that 
suit,  but  may  avail  herself  of  it  In  this 
action,  which  was  begun  as  soon  as  she 
learned  of  that  contract,  which  was  within 
a  few  days  after  that  Judgment  was  ren- 
dered. For  these  reasons  the  trial  court 
was  right  in  cancdlng  the  Ittel  deed  of 
trust  on  Mrs.  White's  property,  and  in  en- 
joining the  enforcement  of  the  Judgment  In 
ejectment  and  in  quashing  the  execution  is- 
sued thereon. 

It  also  follows  from  the  premises  that  the 
surplus  arising  from  the  sale  of  lots  1,  2,  and 
3  under  the  Fenn  Insurance  Ciompany  Judg- 
ment of  foreclosure  belong  of  right  to  Mrs. 
White. 

The  rents  collected  by  the  trustee,  Ittel, 
from  lots  8  and  the  east  half  of  lot  2  after 
he  was  put  into  possession  under  the  contract 
of  July  22,  1899,  cannot  be  taken  into  account 
in  this  case,  because  they  were  collected  from 
tbe  husband's  property,  and  were  properly 
applied  to  the  payment  of  the  husband's  debt 
The  rent  collected  by  Ittel  from  the  west  half 
of  lot  2,  that  belonged  to  Mrs.  White,  be- 
tween the  date  on  which  the  tenant  attorned 
to  Ittel  under  the  contract  of  July  22,  1899, 
and  the  date  of  the  sale  under  the  Penn 
Insurance  Company's  Judgment  must  be  re- 
garded as  collected  by  him  as  trustee  for 
the  plaintiff,  and,  if  he  has  turned  It  over 
to  the  defendants,  that  amount  sbould  be 
added  to  the  surplus  aforesaid,  and  the  plaln- 
tlfl  be  given  a  Judgment  therefor. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  the  cause  remanded  to  that  court, 
with  directions  to  ascertain  the  amount  of 
rent  that  was  collected  by  Ittel  from  the 
west  half  of  lot  2  between  tbe  date  of  the  at- 
tornment aforesaid  and  the  sale  aforesaid, 
and  add  tbat  sum  so  ascertained  to  the  sur- 
plus resulting  from  tbe  sale  under  the  Penn 
Insurance  Company  Judgment,  and  to  enter 
a  judgment  for  the  plaintiff  for  the  total 
amount  so  found,  and  to  also  return  to  the 
plaintiff  the  sum  of  9399.15,  with  any  ac- 
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cumulated  Interest  thereon,  beretofore  paid 
into  court  under  tbe  decree  of  tbe  drcntt 
court  as  a  condition  to  the  right  to  redeem, 
and  to  adjudge  all  the  costs  in  the  circuit 
court  against  the  defendants.    All  concur. 


CLARK  T.  THIAS,  Pub.  Adm'r,  et  al. 

(Supreme  Ooort  of  Missouri,   DiTision   No.  2. 

March  31,  1003.) 

ALLOWANCE  BY  PROBATES-COLLATERAL  AT- 
TACK —  WITNESS  —  TRANSACTION  WITH  DE- 
CEDENT—A0BNT3— HOMESTEAD  —  PRIOR  AC- 
QUIRED ESTATES— INTEREST  IN  COMMON- 
POSSESSION  —  RECORDING  DBBD  —  FRAUDU' 
LENT  CONVEYANCE— BURDEN  OF  PROOF. 

1.  The  allowance  by  the  probate  court  of  a 
note  against  intestate  s  estate  has  the  effect  of 
a  judgment,  which  cannot  be  collaterally  at- 
tacked by  evidence  that  the  note  had  no  consid- 
eration, in  a  suit  to  set  aside  as  fraudulent  a 
conyeyance  by  intestate,  and  to  subject  the 
property  to  payment  of  the  allowance. 

2.  One  who  makes  a  contract  as  agent  is  not 
a  party  in  interest,  so  as  to  be  disqualified  as 
a  witness  after  the  death  of  the  other  party. 

3.  Under  Gen.  St.  1865,  p.  450,  {  7,  providing 
that  the  homestead  shall  be  subject  to  attach- 
ment and  ^ecution  on  canees  of  action  exist- 
ing at  the  time  of  acquiring  the  homestead, 
which  shall  be  the  date  of  filing  for  record  the 
deed  of  the  homestead,  and  shall  not  be  sub- 
ject to  attachment  or  execution  on  any  liability 
"hereafter  created,"  the  homestead  exemption 
attached  to  estates  existing  when  the  law  went 
into  effect,  as  against  after-contracted  debts. 

4.  One  may  acquire  a  homestead  right  in 
property  in  which  she  has  only  an  interest  in 
common. 

5.  One's  occupancy  of  land  in  which  she  has 
only  an  interest  in  common  draws  to  it  con- 
tiguous land,  owned  exclusively  by  her,  so  as 
to  make  it  all  a  homestead;  its  extent  and  val- 
ue being  within  the  limit. 

6.  Under  Gen.  St.  1865,  p.  450,  (  7,  providing 
tliat  the  time  of  acquiring  a  homestead  shall 
be  the  date  of  filing  for  record  the  deed  there- 
of, property  is  not  exempt,  as  a  homestead, 
against  debts  contracted  after  a  deed  therefor 
was  obtained  and  it  was  occupied,  but  before 
the  deed  was  recorded. 

7.  A  voluntai^  conveyance  is  not  frandulent 
per  se  as  to  existing  debtors,  but,  in  a  suit  by 
creditori  to  set  it  aside,  the  grantee  has  the 
burden  of  establishing  the  circumstances  which 
repel  the  presumption  of  a  fraudulent  intent. 

Appeal  from  Circuit  CJourt,  Franklin  Coun- 
ty; R.  Hirzel,  Judge. 

Action  by  J.  R.  Ciark  against  F.  H.  Thins, 
public  administrator,  and  others.  Judgment 
for  plaintiff.    Defendants  appeal.    Reversed. 

John  W.  Booth  and  Jesse  H.  Schaper,  for 
appellants.  James  Booth  and  W.  H.  Clark, 
for  respondent 

FOX,  J.  The  plaintiff  commenced  this  ac- 
tion against  the  defendants,  F.  H.  Thias, 
as  administrator  of  the  estate  of  Mary  Lar- 
kin,  deceased,  Adelia  Walz,  and  Sarah  Lucy, 
In  the  eirctilt  court  of  Franklin  county,  Mo., 
February  28, 1899,  by  filing  his  petition  to  set 
aside  a  certain  deed  of  conveyance  of  real  es- 
tate from  Mary  Larkin  to  defendant  Adelia 
Walz  In  trust  to  herself  and  her  codef  eudant 
Sarah  Lucy,  alleged  to  have  been  made  vol- 
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untarily  and  without  any  consideration,  with 
intent  to  hinder,  delay,  and  defraud  the  ered- 
ilors  of  said  Mary  Larkin.  Writs  of  sum- 
mons issued,  duly  executed  March  22,  1899, 
and  made  returnable  to  the  April  term  of 
said  circuit  court,  1899;  and,  the  parties 
iiaving  Joined  Issues,  tbe  cause  came  on  for 
trial  at  the  following  September  term,  to 
wit,  October  27,  1899.  The  court  found  the 
issues  for  the  plaintiff,  and  rendered  Judg- 
ment accordingly,  and  thereupon  at  the  same 
term  of  court,  to  wit,  October  28,  1899,  tbe 
defendants  filed  a  motion  for  a  new  trial, 
which  was  sustained  and  a  new  trial  granted 
by  the  court  at  Its  December  term,  1899. 
And  thereafter,  at  the  April  term  of  said 
court,  the  plaintiff  filed  his  amended  petition, 
which,  in  substance,  alleged:  "That  F.  H. 
Thias  is  the  public  administrator  of  Frank- 
lin county  aforesaid,  and  as  such  has  in 
charge,  under  the  order  of  the  proliate  court 
of  the  said  county  of  Franklin,  made  and  en- 
tered on  the day  of of  the  year 

189-,  and  is  administering  on,  the  estate  of 
said   Mary  Larkin,  deceased.     That  on  tlie 

day  of of  the  year  1894  the  said 

Mary  Larkin  and  one  James  Larkin,  for  a 
valuable  consideration,  executed  and  deliv- 
ered to  the  firm  of  Clark  &  Martin  their  cw- 
tain  promissory  note,  by  which,  for  value 
received,  they  promised  to  pay  to  said  Clark 
&  Martin,  one  day  after  date,  tbe  sum  of 
$180,  with  Interest  thereon  from  date  at  the 
rate  of  6%  per  annum,  compounded  annually, 
and   that   on   the   day    of    November, 

1894,  said  note  was  accidentally  destroyed 
by  fire.    And  that  on  the  19th  day  of  August. 

1895,  the  said  Mary  larkin  and  James  Lar- 
kin, well  knowing  that  said  note  liad  l>een 
destroyed,  executed  and  delivered  to  said 
Clark  &  Martin  their  certain  promissory  note, 
by  which,  for  value  received,  they  promised 
to  pay  said  Clark  &  Martin,  one  day  after 
date,  the  sum  of  $180,  with  interest  from  date 
nt  the  rate  of  six  per  cent,  per  annum.  That 
said  last  note  was  so  executed  and  delivered 
to  said  firm  In  re-execution  and  in  renewal  of 
the  said  note  so  destroyed  by  fire.  That 
thereafter  said  firm  of  Clark  &  Martin,  for  a 
valuable  consideration,  assigned  and  deliver- 
ed said  note  to  this  plaintiff.  That  said  Ma- 
ry Larkin  died  intestate  about  the day 

of of  the  year .    Plaintiff  states: 

That  on  the  6th  day  of  February,  1899,  he 
presented  said  note  for  allowance  against  the 
estate  of  said  Mary  Larkin  to  the  probate 
court  of  said  county,  and,  the  said  adnainis- 
trator  having  waived  notice  of  the  present- 
ment of  same,  the  amount  due  on  said  note, 
to  wit,  the  sum  of  $219.47,  was  duly  allowed 
by  said  court,  and  classified  as  a  demand  of 
the  fifth  class  against  said  estate,  witb  !> 
terest  thereon  from  date  of  said  allowanc* 
at  the  rate  of  6  per  cent,  per  annum.  That 
said  allowance,  together  with  the  Interest 
thereon,  is  still  due  plaintiff,  and  no  part  ct 
the  same  has  ever  been  paid.  TlMt  at  the 
time  of  tbe  execution  and  delivery  of  said 
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last-mentioued  note  said  Mary  Larkln  was 
the  owner  In  fee  of  ttae  following  deBcrlbed 
real  estate  In  the  aforesaid  Franklin  connty, 
to  wit:  The  8.  B.  %  of  the  S.  W.  %  of  sec- 
tion 5  in  township  nnmber  41,  range  2  W., 
and  the  undivided  one-half  of  the  S.  W.  \i 
of  the  B.  W.  %,  and  the  fractional  port,  con- 
taining 25  acres,  being  the  south  part  of  the 
N.  B.  ^  of  the  S.  W.  W.  all  being  in  section 
5  in  the  township  and  range  aforesaid.  That 
on  the  23d  day  of  September,  1896,  said  Mary 
Larkln  made  and  executed  and  delivered  to 
defendant  Adella  Walz  her  certain  warranty 
deed,  by  which,  for  a  purported  consideration 
of  $1,  and  for  love  and  affection,  she  par- 
ported  to  convey  said  premises  to  said  Adella 
for  the  nses  and  purposes  following;  that  la 
to  say,  to  said  Mary  Larkin's  own  ilse  during 
her  natnral  life,  and  after  her  decease  to  the 
use  of  her  beloved  daughter,  Sarah  Lucy  (one 
of  the  defendants  herein),  all  of  the  benefits 
and  profits  derived  from  the  above-described 
lands,  after  paying  all  necessary  expenses  in 
keeping  the  farm  in  good  running  order,  and 
the  taxes  that  may  be  levied  on  the  same, 
which  said  deed  is  of  record  in  the  office  of 
the  recorder  of  deeds  within  and  for  said 
county  of  Franklin,  in  Deed  Book,  volume 
44,  at  page  525.  That,  as  a  matter  of  fact, 
there  was  no  consideration  for  the  making 
of  said  deed,  but  that  the  said  deed  was  a  vol- 
untary deed  made  by  said  Mary  Larkln  for 
the  purposes  and  with  the  intent  to  bin- 
der, delay,  and  defraud  the  creditors  of  her, 
the  said  Mary,  and  that  said  grantees  in 
said  deed  at  the  time  of  the  execution  and  de- 
livery thereof  had  full  and  complete  notice 
of  the  said  Intent  of  the  said  Mary.  That 
the  said  James  Larkln  is  now,  and  was  at,  all 
and  singular,  the  times  referred  to  in  this 
petition,  insolvent,  and  that  the  said  Mary 
at  the  time  of  her  death  owned  no  property 
other  than  the  real  estate  herein  described. 
Wherefore  plaintiff  prays  that  the  title  to 
said  premises  be  divested  from  defendants 
Adella  F.  Wals  and  Sarah  Lucy,  and  revest- 
ed In  the  estate  of  said  Mary  Larkln,  and 
that  the  same  be  subjected  to  the  lien  and 
payment  of  plaintilTs  said  allowance,  and 
for  such  ether  and  further  relief  as  to  the 
court  may  seem  Just  and  equitable." 

To  the  above  amended  petition  the  defend- 
ants filed  their  Joint  answer.  Admit  the 
death  of  Mary  Larkin,  and  that  F.  H.  Thlas 
is  the  administrator  of  the  estate  of  said 
decedent;  that  said  Mary  on  the  19th  day  of 
August,  1S96,  executed  and  delivered  to  the 
firm  of  Clark  &  Martin  her  promissory  note 
of  that  date,  on  its  face  expressed  to  be  for 
value  received,  and  thereby  promised  to  pay 
to  the  order  of  said  Clark  &  Martin,  one  day 
after  date,  the  sum  of  $180,  with  Interest 
from  date  at  the  rate  of  6%  per  annum,  and 
that  said  note  was  presented  and  allowed 
against  the  estate  of  said  Mary  Larkln  as 
alleged  in  said  petition,  and  that  at  the  time 
of  the  execution  and  delivery  of  said  note 
said  Mary  Larkln  was  the  owner  in  fee  of 


the  real  estate  described  in  said  petition,  and 
that  said  Mary  Larktai,  at  the  times  in  said 
petition  alleged,  executed  and  delivered  the 
deed  of  conveyance  in  said  petition  referred 
to;  and  that  said  deed  was  recorded  and  is 
of  record  as  alleged  in  said  petition.  But 
defendants  deny  that  the  said  deed  of  con- 
veyance was  made  with  intent  to  hinder,  de- 
lay, or  defraud  creditors  of  said  Mary.  And 
defendants  deny  each  and  every  allegation  in 
said  petition  made,  not  heretofore  admitted, 
and  aver  that  the  said  note  so  executed  and 
delivered  on  the  15th  day  of  August,  1895, 
was  by  the  said  Mary  Larkin  so  executed 
and  delivered  without  any  consideration 
wliatever.  And  having  fully  answered,  de- 
fendants aSk  to  be  dlsctiarged  with  their 
costs. 

Motion  to  strike  out:  Thereafter,  on  the 
same  day,  to  wit,  on  April  16,  1900,  "during 
said  April  term  of  court,  1900,  plaintiff  filed 
his  motion  "to  strike  out  all  that  part  of  the 
answer  of  defendants  to  the  amended  peti- 
'tion  of  plaintiff  which  pleads  that  the  said 
note  so  executed  and  delivered  on  the  15th 
day  of  August,  1885,  was  by  said  Mary  Lar- 
kin so  executed  and  delivered  without  any 
consideration  whatever,  for  the  reason  that 
the  consideration  is  conclusively  shown  by 
the  allowance  of  said  note  by  the  probate 
court  of  this  county,  and  that  the  said  action 
of  the  probate  court  is  res  adjudicata." 

Motion  sustained:  Thereafter,  on  the  same 
day,  the  court  sustained  the  above  motion, 
and  struck  out  of  the  said  answer  the  words, 
"and  aver  that  the  said  note  so  executed 
and  delivered  on  the  15th  day  of  August, 
1896,  was  by  said  Mary  Larkin  so  executed 
and  delivered  without  any  consideration 
whatever."  To  which  ruling  and  action  of 
the  court  defendants  then  and  there  at  the 
time  duly  except. 

Thereafter  at  the  trial  of  said  cause  dur- 
ing the  April  term  of  said  court,  1900,  to 
sustain  the  issues  on  his  part,  plaintiff  of- 
fered the  following  evidence: 

"J.  F.  S.  Martin,  being  called  on  the  part 
of  plaintiff,  testified:  I  Uve  at  SulUvan,  Mis- 
souri. I  was  clerking  in  a  general  mer- 
chandise store  for  Clark  &  Martin  in  '83  and 
'94  at  Spring  Bluff,  Missouri.  In  that  ca- 
pacity I  had  business  transactions  for  that 
firm  with  Mary  Larkln  and  James  Larkln. 
They  both  traded  there  at  different  times  aK 
the  time  I  was  in  business  there.  Q.  I  wil> 
ask  you  to  look  at  that,  Mr.  Martin.  (Hand- 
ing witness  paper.)  Did  you  act  for  Clark 
&  Martin  in  taking  that  note?  A.  I  did.  Q. 
Will  you  state  under  what  circumstances  that 
note  was  given?  (Objected  to  by  defendant* 
because  the  petition  in  this  case  shows  that 
Mary  Larkin  is  dead,  and  it  appears  from  tills 
gentleman's  testimony  that  he  acted  as  agent 
for  Clark  &  Martla  Mrs.  Larkln  being  dead, 
he  is  not  a  competent  witness  to  testify  to  such 
matters.  The  objection  was  overruled  by 
the  court,  to  which  action  and  ruling  of  the 
court  defendants  then  and  there  duly  except- 
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ed,  and  at  the  time  saved  their  exceptions.) 
A.  I  don't  think  I  know  bow  to  answer  that 
question.  Q.  Tell  us  how  jou  got  it?  A. 
I  went  to  Mrs.  Larkln's  house,  and  took  him- 
self with  me,  or  be  went  with  me.  I  made 
this  note,  and  they  both  signed  it  In  my  pres- 
ence. Xhey  signed  a  note  for  a  like  amount 
as  this  about  a  year,  I  think,  previous  to  the 
date  of  this  note.  That  first  note  was  for 
the  same  amount  as  this,  $180,  given  in  the 
year  previous  to  this— some  time  in  August 
or  September,  '94,  I  think.  We  made  this 
note  as  the  other  one  was— for  a  like  amount 
—in  every  way  like  the  original  note,  with  the 
exception  of  the  date.  The  first  note  was 
payable  to  Clark  &  Martin,  signed  by  Mary 
Larkln  and  James  Larkin.  I  took  that  note 
to  Sullivan  with  the  papers  belonging  to  th« 
Spring  Bluff  business,  and  it  was  destroy- 
ed in  the  fire  when  the  store  burned,  some 
time  in  the  fall  of  '94.  I  know  tliat  the  note 
I  have  here  was  given  in  lieu  of  the  note  that 
was  destroyed  by  the  fire." 

PlaintlfC  then  read  in  evidence  the  note  thus 
described  by  the  witness,  and  the  allowance 
Indorsed  on  the  back,  being  as  follows: 

"*180.00.  Sullivan,  Mo.,  Aug.  19th,  1895. 
One  day  after  date,  we,  or  either  of  us,  prom- 
ise to  pay  to  the  order  of  Clark  &  Martin 
one  hundred  and  eighty  dollars,  for  value  re- 
ceived, negotiable  and  payable  without  de- 
falcation or  discount,  and  with  Interest  from 
date  at  the  rate  of  6  per  cent,  per  annum, 
and  if  the  interest  be  not  paid  annually  to 
become  as  principal,  and  the  same  rate  of 
Interest  James    T.    Larkin. 

her 

"Mary    X    Larkin. 

mark. 

"Witness  for  mark:    F.  S.  Martin." 

Said  note  indorsed  as  follows: 

"Clark  and  Martin, 

"Allowed  Feby.  6th,  1899, 

"$219.47,  6  per  cent,  6th  class. 

"Chas.  F.  Oallenkamp, 
"Judge  of  Probate." 

Thereupon  plalntitt  read  in  evidence  stip- 
ulation of  the  parties,  in  substance,  as  fol- 
lows: "That  defendant  Thlas  is  administra- 
tor of  the  estate  of  Mary  Larkin,  deceased, 
as  alleged  by  plaintiff.  That  Mary  Larkin 
died  intestate,  as  alleged  by  plaintiff.  That 
the  records  of  the  probate  court  of  Franklin 
county,  Mo.,  will  show  that  the  note  men- 
tioned in  plaintiff's  petition  was  presented 
to  said  court,  and  allowed  as  a  demand 
against  said  estate,  as  alleged  by  plaintiff. 
That  at  the  date  of  the  execution  of  said  note 
the  said  Mary  Larkin  was  the  owner  in  fee 
simple  and  was  in  possession  of  the  real  es- 
tate In  the  plaintiff's  petition  described,  and 
that  she  continued  to  reside  thereon  to  her 
death.  That  said  real  estate  does  not  exceed 
160  acres  in  extent,  nor  $1,S00  in  value.  That 
said  Mary  Larkin  made,  executed,  and  de- 
livered to  the  defendant  Adella  F.  Wals  the 
deed  in  plaintiff's  petition  described.  That 
said  Mary  Iiarkln  did  not  leave  any  personal 


estate  or  other  real  estate  oat  of  which  her 
creditors  could  realize  their  claims.  That 
James  Larkin,  the  other  signer  of  the  afore- 
said note,  is  wholly  insolvent,  of  whom  noth- 
ing can  be  recovered  at  law.  That  the  evi- 
dence, if  admissible,  would  sliow:  That  it 
was  the  fixed  and  well-cherished  Intention  of 
Mary  Larkin,  deceased,  for  many  years  be- 
fore the  date  of  the  deed  here  sought  to  be 
set  aside,  to  deed  and  convey  the  premises 
to  defendant  Adella  F.  Walz;  reserving  to 
herself  a  life  estate  therein,  and  thereafter  a 
life  estate  to  her  daughter  Sarah  Lucy,  who 
at  all  times  was  the  wife  of  one  Mathew  Lucy 
until  after  the  execution  of  said  deed.  That 
at  the  time  of  making  said  deed,  and  long 
prior  thereto,  it  was  the  fixed  intention  of  the 
said  Mar^  Larkin,  in  making  said  deed,  to 
exclude  the  vesting  of  any  marital  rights 
of  said  Mathew  Lucy  as  the  husband  of  Sa- 
rah Lucy  aforesaid,  or  the  interference  on 
his  part  with  the  rights  of  the  said  Sarah 
Lucy.  That  there  was  a  valuable  considera- 
tion, greater  than  $1,  but  less  than  the  true 
value  of  said  real  estate,  moving  from  said 
Adella  F.  Walz  to  said  Mary  Larkin,  which 
said  valuable  consideration  was  to  include 
the  payment  of  the  said  Adella  F.  Walz  of 
the  funeral  expenses  of  the  said  Mary  Lai^ 
kin  at  her  death." 

Plaintiff  rested. 

The  defendants,  to  sustain  the  issues  on 
their  part,  offered  and  read  in  evidence: 
First.  A  patent  deed  from  the  United  States, 
dated  November  1,  1851,  granted  to  James 
Larkin,  of  Franklin  county.  Mo.,  the  south- 
west quarter  of  the  southwest  quarter  of  sec- 
tion 5  in  township  41,  range  2  west,  in  the 
district  of  lands  subject  to  sale  at  St  Louis, 
Mo.,  containing  40  acres.  Second.  A  patent 
deed  from  the  United  States,  dated  August 
2,  1852,  granting  to  James  Larkin,  of  Frank- 
lin county,  Missouri,  the  northeast  quarter 
of  the  southwest  quarter  of  section  5  of  town- 
ship 41,  of  range  2  west  in  the  district  of 
lands  subject  to  sale  at  St  Louis,  Mo.,  con- 
taining 40  acres.  Third.  A  deed  of  convey- 
ance from  Lewis  B.  Parsons  and  Elizabeth 
D.  Parsons,  his  wife,  dated  December  10, 
1877,  filed  for  record  in  Franklin  county. 
Mo.,  November  12,  1881,  conveying  to  Mary 
Larkhi  the  southeast  quarter  of  the  south- 
west quarter  of  section  5  in  township  41. 
range  2  west  containing  40  acres,  more  or 
less,  in  Franklin  county.  Mo.  Said  deed  con- 
tains covenants  of  general  warranty,  reserv- 
ing all  mineral  ores.  Fourth.  A  quitclaim 
deed  from  James  T.  Larkin,  dated  June  14^ 
1892,  filed  for  record  In  the  recorder's  office 
of  Franklin  county.  Mo.,  January  25,  1895, 
purporting  to  remise,  release,  and  forever 
quitclaim  unto  Mary  Larkin  the  southeast 
quarter  of  the  southwest  quarter,  also  the 
southwest  quarter  of  the  southwest  quarter 
and  the  south  fractional  part  of  the  northeast 
quarter  of  the  southwest  quarter,  all  In  sec- 
tion 5,  township  41,  range  2  west,  containing 
in  all  103  acres,  more  or  lesa    Fifth.  A  deed 
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from  Haty  Larkln,  dated  September  23,  1895, 
filed  for  record  In  the  recorder's  office  of 
Franklin  county.  Mo.,  November  7,  1895,  con- 
veying to  Adella  F.  Wale  the  following  de- 
scribed real  estate,  situate  In  Franklin  coun- 
ty, Mo.,  to  wit:  The  southeast  quarter  of  the 
southwest  quarter  of  section  6,  township  41, 
range  2  west,  containing  40  acres,  more  or 
less;  and  the  nndlvided  one-half  or  one-third, 
as  the  case  may  be,  of  the  following  describ- 
ed, lands:  The  southwest  quarter  of  the 
sontbwest  quarter,  containing  40  acres,  more 
or  less,  and  th^  fractional  part,  containing 
25  acres,  being  the  south  part  of  the  north- 
raat  quarter  of  the  southwest  quarter,  all  In 
section  5,  township  41,  range  2  west— ifor  the 
naes  and  purposes  of  grantor  during  her  nat- 
ural life,  and  after  her  decease  to  the  use  of 
her  beloved  daughter,  Sarah  Lucy.  Said 
deed  contains  covenants  of  general  warranty. 

It  Is  unnecessary  to  set  forth  in  detail  the 
testimony  Introduced  by  defendants  upon  the 
Issne  presented  as  to  Mary  Larkln  being  the 
bead  of  a  family,  and  her  occupancy  of  the 
premises  as  a  homestead.  It  will  suffice  to 
■ay  that  numerous  witnesses  were  introduced 
on  this  Issue,  whose  testimony  strongly  tend- 
ed to  establish  the  position  taken  by  defend- 
ants upon  that  disputed  question. 

This  cause  was  submitted  to  the  court  up- 
on all  the  evidence  Introduced,  and  it  an- 
nounced the  conclusions  reached  in  a  written 
opinion.  That  we  may  fully  comprehend  the 
theory  upon  which  the  learned  trial  judge 
disposed  of  this  case,  we  here  quote  the 
opinion: 

Opinion  of  the  Court 

"J.  R.  Clark,  plaintiff,  v.  F.  H.  Thias  et  aL, 
defendants. 

*Tbe  motion  for  new  trial  was  sustained 
In  this  case  heretofore  on  the  ground  that 
Mrs.  Larkln  had  a  homestead  in  the  land, 
and,  if  she  had  such  homestead,  she  could 
8^  or  dispose  of  the  same  in  any  manner  she 
desired.  The  latter  proposition  is  unques- 
tionably the  law  In  this  state.  But  did  she 
have  homestead?  There  is  no  dispute  that 
Mrs.  Larldn  had  her  dower  in  the  lands  of 
ber  bnsband,  and  also  her  quarantine  until 
dower  was  assigned,  which  was  never  done 
daring  her  Ufetlme.  The  homestead  con- 
sists of  the  dwelling  house  and  appurtenan- 
ces, or  lands  surrounding  the  dwelling,  and 
socb  lands  need  not  be  even  contiguous.  If 
Mrs.  Larkln  had  a  homestead  In  her  hus- 
band's lands,  then  the  lands  she  bought  from 
Parson  in  1877  became  part  and  parcel  of  her 
homestead;  but.  If  she  never  had  a  home- 
stead In  her  husband's  lands,  then  the  Par- 
son tract  never  became  a  homestead,  for  she 
never  lived  on  It,  but  simply  used  the  same 
in  conjunction  with  the  Larkln  lands.  When 
James  Larkln,  the  husband  of  Mary  Larkln, 
died.  In  1862-63.  there  was  no  homestead  law 
In  existence  In  this  state.  Larkln  had  simply 
obtained  certiflcates  of  entry,  and  these  were 
never  filed  for  record  up  to  ti\fa  date.    Hence 


Mary  Larkln  never  obtained  any  homestead 
from  her  husband,  nor  did  she  have  any 
homestead  when  she  bought  the  Parson  tract. 
In  1880  she  Inherited  one-ninth  Interest  In 
the  land  from  her  son.  Mike,  but  at  that  time 
no  homestead  could  be  obtained  by  Inherit- 
ance, descent,  or  devise.  In  189^  she  pur- 
chased four-ninths  Interest  In  the  land  from 
her  grandson  James  Larkln,  but  she  did  not 
record  the  deed  until  1895,  so  that  her  home- 
stead rights.  If  she  acquired  such  by  that 
purchase,  which  I  do  not  concede  at  all, 
would  not  begin  until  1895,  and  would  be 
subject  to  payment  of  plalntifr's  claim,  which 
accrued,  undoubtedly,  In  August,  1894,  when 
the  first  note  was  signed  by  Mrs.  Larkln,  so 
that  In  fact  all  her  lands  were  subject  to  the 
payment  of  this  debt  in  1894,  as  are  so  now. 
"In  Massachusetts  it  Is  held  that  a  home- 
stead does  not  exist  in  lands  held  in  common 
or  by  undivided  interests.  See  Holmes  v. 
Winchester,  138  Mass.  542.  The  right  of 
homestead  does  not  depend  on  the  title  of 
the  owner,  whether  in  fee  or  for  life;  but  the 
owner  must  have  a  good  title  and  deed,  and 
have  a  home  on  the  land,  before  he  can 
claim  homestead.  Bemis  v.  DrlscoU,  101 
Mass.  421.  Though  a  widow  is  entitled  to 
homestead  against  both  heirs  and  creditors, 
she  cannot  create  a  homestead  in  the  lands 
of  ber  deceased  husband.  It  must  have  be- 
come his  right  during  his  life,  so  that  she 
can  succeed  to  It  Brown  v.  Watson,  41  Ark. 
809;  Patrick  r.  Baxter,  42  Ark.  175;  and 
Harbison  v.  Yaughan,  42  Ark.  639.  In  the 
case  at  bar  the  title  to  the  Larkln  lands 
vested  at  once  in  the  Larkln  children,  sub- 
ject to  dower  and  quarantine  of  their  mother, 
and  she  could  not  by  ex  post  facto  laws  be- 
come the  owner  of  a  homestead  In  said  lands, 
and  divest  the  Larkln  children  of  their  title 
already  acquired,  or  claim  such  homestead 
as  against  her  creditors,  and  hence  could  not 
sell  or  dispose  of  such  homestead.  I  shall 
therefore  readopt  the  first  opinion  herein  ren- 
dered, as  correct,  and  render  a  decree  for 
plaintiff  accordingly. 

"R.  Hlrsel,  Judge." 

The  first  contention  of  the  appellants  Is 
that  the  court  committed  error  In  striking 
out  that  portion  of  the  answer  which  alleged 
that  the  note  executed  by  Mary  Larkln  was 
executed  without  any  consideration  what- 
ever. This  proceeding  Is  not  an  action  upon 
the  note,  to  the  end  of  reducing  It  to  a  judg- 
ment, but  the  suit  Is  to  cancel  and  set  aside 
a  certain  conveyance  executed  by  Mary  Lar- 
kln; and  It  Is  alleged  In  the  petition  and  It 
Is  admitted  that  this  note  was  duly  allowed 
In  the  probate  court  of  Franklin  county.  If 
the  position  taken  by  appellants  Is  to  be 
maintained,  the  effect  of  this  answer  is  to  go 
behind  this  judgment,  and  show  that  the  note 
was  without  any  consideration,  and  thereby 
destroy  the  force  and  power  of  the  Judgment 
rendered.  This  contention  must  be  ruled 
against  appellants.    The  allowance  of  this 
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note  hy  the  probate  court  baa  the  force  and 
effect  of  a  Judgment  The  011I7  necessary 
parties  -were  before  the  court  It  bad  Juris- 
diction of  the  subject-matter  and  of  the  per- 
sons. If  It  was  Improperly  allowed,  then  an 
appropriate  proceeding,  as  contemplated  by 
section  214,  Rey.  St  1899,  must  be  sought 
for  that  purpose.  It  cannot  be  attacked  in 
this  collateral  proceeding. 

It  is  next  insisted,  and  very  earnestly  ur- 
ged, that  the  court  committed  error  lu  per- 
mitting witness  Martin,  who  was  acting  as 
clerk  or  agent  for  Clark  &  Martin  at  the  time 
this  note  was  taken,  to  testify  in  regard  to 
transactions  between  himself  and  Mary  Lar- 
liin.  It  win  be  observed  that  the  witness 
Martin  had  no  interest  in  the  note,  nor  has 
be  any  interest  in  this  suit  In  the  case  of 
Stanton  v.  Ryan,  41  Mo.  510,  this  court  clear- 
ly announced  the  rule  that  an  agent  in  mak- 
ing a  contract  is  a  competent  witness,  not- 
withstanding the  party  with  whom  the  con- 
tract was  made  was  dead.  In  that  case  the 
wife  was  Introduced  in  pursuance  of  the  pro- 
visions of  the  statute  which  makes  her  com- 
petent in  cases  where  she  is  acting  as  the 
agent  of  the  husband.  The  party  with  whom 
the  wife  had  contracted  was  dead.  The 
court  held  she  was  competent,  and  pla- 
ced her  in  the  same  position  as  any  other 
agent  The  court  said:  "It  cannot  be  gain- 
said that,  if  the  defendant  had  given  a  full 
delegation  of  power  to  an  ordinary  agent  to 
make  a  contract  for  and  superintend  the 
building,  such  agent  would  have  been  com- 
petent to  prove  the  contract  when  a  dispute 
arose  concerning  the  same,  whether  the  per- 
son with  whom  he  contracted  was  dead  or 
not  The  statute  expressly  authorizes  the 
wife  to  give  testimony  in  all  transactionB 
where  she  acted  in  the  matter  as  agent  for 
her  husband,  whether  she  is  Joined  with  him 
as  a  party  to  the  record  or  not  There  is 
no  distinction  recognizable  between  her  and 
any  other  agent,  as  regards  capacity  to  be  a 
witness."  To  the  same  effect  Is  the  case  of 
Leahy  y.  Simpson's  Adm'r,  60  Mo.  App.  S3. 
The  court  in  that  case  very  tersely  announces 
the  rule:  "The  fact  that  the  agent  of  an 
individual  makes  a  contract  on  behalf  of  his 
principal  with  a  third  party,  who  subsequent- 
ly dies,  does  not  render  the  agent  incompe- 
tent to  testify  in  a  suit  brought  by  hla  prin- 
cipal to  enforce  such  contract  against  the  ad- 
ministrator of  the  deceased.  Baer  v.  Pfaff, 
44  Mo.  App.  35."  In  the  case  of  Baer  y. 
PfaS,  44  Mo.  App.  35,  the  question,  Identical 
with  the  one  urged  in  this  contention,  is 
very  fully  and  ably  discussed.  The  court  in 
that  case  very  aptly  and  appropriately  ap- 
plied the  rule.  It  said:  "It  is  insisted  that 
the  plalntUTs  clerks  were  incompetent  wit- 
nesses, in  so  far  as  they  had  personal  trans- 
actions with  the  deceased  in  the  sale  of  goods. 
We  think  that  the  case  of  Stanton  v.  Ryan, 
41  Mo.  510,  settles  this  question  adversely  to 
the  defendants.  It  was  there  decided  that, 
where  a  contract  was  made  by  an  agent  the 


latter  was  a  competent  witness  to  prove  the 
contract,  whether  the  other  contracting  part7 
was  dead  or  not  The  doctrine  of  ttds  case 
was  substantially  reaffirmed  in  the'  case  of 
Leeper  v.  McOuire,  57  Mo.  360.  The  subse- 
quent case  of  Williams  y.  Edwards,  94  Mo. 
447  [7  S.  W.  429],  only  decided  that  where  a 
contract  is  made  by  a  corporation,  and  its 
contracting  agent  dies,  tills  renders  the  other 
contracting  party  an  incompetent  witness. 
In  construing  and  applying  the  statute  to 
that  case,  the  court  makes  the  'agent'  take 
the  place  of  the  corporation,  upon  the  ground 
that  a  corporation  can  only  act  and  speak 
through  its  agents  and  officers.  In  the  case 
of  Robertson  v.  Reed,  38  Mo.  App.  32.  the 
Kansas  City  Court  of  Appeals  applied  the 
same  rule,  and  the  plaintiff  was  held  diaqoal- 
ifled  to  testify  where  it  appeared  that  the 
contract  on  trial  had  been  made  with  him  by 
the  defendant's  deceased  agent  But  those 
cases  are  unlike  this.  The  test  to  be  ap- 
plied is,  would  the  plaintiff's  clerks  have  been 
competent  witnesses  at  common  law?  They 
certainly  would.  They  had  no  interest  in 
the  suit,  and  there  is  no  rule  that  we  are 
aware  of  that  would  disqualify  them.  Our 
statute  was  only  Intended  to  modify  the  com- 
mon law  so  as  to  permit  a  party  in  interest 
to  testify  in  bis  own  behalf  provided  the 
other  party  to  the  contract  in  issue  and  on 
trial  is  alive,  or  is  not  shown  to  be  insane. 
If  either  party  to  the  contract  Is  dead  or 
shown  to  be  insane,  the  statute  has  no  ap- 
plication, and  the  common-law  rule  most  gov- 
ern." The  case  of  Banking  House  v.  Rood. 
132  Mo.  256,  33  S.  W.  816,  relied  upon  by 
appellants,  is  not  in  conflict  with  the  cases 
herein  referred  to.  On  the  contrary,  the  case 
of  Stanton  v.  Ryan,  supra,  is  quoted  approv- 
ingly by  nearly  all  the  cases  upon  the  ques- 
tions involved  in  this  particular  contention. 
Martin  was  not  a  party  In  interest  either  in 
the  note  or  suit;  hence  we  are  of  the  opinion 
that  he  was  a  competent  witness. 

■This  leads  us  to  the  discussion  of  the  opin- 
ion of  the  esteemed  and  learned  trial  Judge. 
It  is  announced  in  this  opinion  that  James 
Larkln,  husband  of  Mary  Larkln,  having  died 
in  1852  or  1853,  there  was  no  homestead  law 
in  existence  in  this  state;  hence  the  widow, 
Mary  Larkin.  did  not  succeed  to  any  home- 
stead right  in  the  land  of  which  her  hnsband 
died  seised.  It  was  said  by  this  court  in  the 
case  of  Miller  v.  Tally,  48  Mo.  603,  that  the 
quarantine  right  of  the  widow  "can  hardly 
be  called  an  estate,  though  it  Is  somewhat 
analogous  to  an  estate  at  will."  To  the  same 
effect  Is  the  case  of  Gentry  v.  Gentry,  122  Mo. 
202,  26  S.  W.  1090,  where  the  court  says  that 
the  widow  "has  but  a  'right'  a  privilege; 
an  Interest  temporary,  evanescent  and  fu- 
gitive in  its  nature;  akin  to  a  tenancy  at 
will;  determinable  at  the  option  of  the  heir." 
With  the  views  we  entertain  in  this  case,  it 
is  unnecessary  to  determine  the  character 
and  nature  of  the  quarantine  right  of  the 
widow.    It  is  sufficient  to  say  that  the  an- 


Digitized  by 


Google 


ume  oi  uae  ueaui  oi  uie  uusoana,  james 
Liarkln,  the  homestead  rlgbt  could  not  subse- 
qaently  attach  to  the  land  in  behalf  of  the 
widow,"  is  not  a  proper  interpretation  of  the 
law  upon  that  subject.  If  the  quarantine 
right  of  the  widow  in  respect  to  this  land  was 
In  fact  an  estate  In  land,  and  she  occupied 
tt  and  was  the  head  of  a  family,  that  was  an 
existing  estate  when  the  homestead  law  went 
Into  effect,  and  such  existing  estate  clearly 
falls  within  the  protection  of  the  homestead 
statate.  The  very  terms  of  the  statute  clear- 
ly indicate  its  application  to  existing  estates 
when  the  homestead  law  first  went  Into  effect. 
Section  7,  Gen.  St  1865,  p.  450,  provides: 
"Such  homestead  shall  be  subject  to  attach- 
ment and  levy  of  execution  upon  all  causes 
of  action  existing  at  the  time  of  the  acquiring 
sncb  homestead,  except  as  herein  otherwise 
provided;  and,  for  this  purpose,  such  time 
Bhall  be  the  date  of  the  filing  in  the  proper 
office  for  the  records  of  deeds,  the  deed  of 
such  homestead,  and  (in  case  of  existing  es- 
tates) such  homestead  shall  not  be  subject  to 
attachment  or  levy  of  execution  upon  any  lia- 
bility hereafter  created."  It  is  dear  from 
this  statute  that  the  homestead  right  does  not 
depend  upon  the  fact  that  the  homestead 
was  acquired  after  the  enactment  of  the  law, 
bat,  as  before  stated,  its  terms  clearly  make 
it  operative  upon  existing  estates  at  the  time 
of  the  enactment  of  the  law.  To  hold  other- 
wise would  simply  render  the  homes  of  a 
large  class,  who  happened  to  acquire  their 
homesteads  prior  to  the  taking  effect  of  th^ 
homestead  statute,  subject  to  attachment  and 
execution.  The  use  of  the  terms  "existing 
estates"  was  intended  by  the  act  itself  to 
protect  such  ipersons,  who  prior  to  its  enact- 
ment had  secured  homes. 

Agrain.  the  trial  Judge  reaches  the  conclu- 
sion in  his  opinion  that  as  there  was  no  law 
in  force  In  1880,  when  Mary  Larkln  took  by 
descent  from  her  son  Mike  Larkln  the  one- 
ninth  interest  in  fee  of  the  lands  she  was 
then  occupying,  for  that  reason  no  home- 
stead could  be  claimed  in  said  one-ninth  in- 
terest. In  answer  to  this  conclusion  an- 
nounced in  the  opinion,  will  say  that  the 
homestead  law  of  1879  was  amended  in  1887, 
and  went  into  effect  June  19,  1887.  By  this 
amendment  the  omission  in  the  former  stat- 
ate was  supplied,  and  estates  by  devise  or 
descent  were  included  within  the  protection 
of  the  statute.  The  same  views  as  herein  ex- 
pressed as  to  the  application  of  the  statute 
as  to  existing  estates  are  equally  applicable 
to  estates  secured  by  devise  or  descent.  As 
to  the  application  of  the  amended  statute  of 
18S7  to  the  one-ninth  interest  held  by  Mary 
Larkln  by  descent  from  her  son  Mike,  the 
case  of  Spratt  v.  Early  (Mo.  Sup.)  68  S.  W., 
loc.  dt.  16,  is  decisive  of  this  contention. 
Gnntt,  J.,  in  a  very  able  and  exhaustive  re- 
view of  this  question,  says:    "This  presents 


son  lOT  irom  ner  moiner,  jurs.  <jarr,  m  ine 
year  1872,  and  had  lived  on  It  and  occupied 
It  as  her  homestead  continuously  from  1872 
until  she  rented  It  by  the  month  to  O'Con- 
nor in  the  summer  of  1894.  Prior  to  the 
amendment  of  the  homestead  act  (section 
2695,  c.  39,  Rev.  St.  1879)  by  the  act  of 
March  24,  1887  (Laws  Mo.  1887,  p.  198), 
homesteads  acquired  by  descent  or  devise 
were  not  exempt  from  attachment  and  levy 
under  execution,  as  were  homesteads  acquir- 
ed by  deed.  Loring  v.  Groomer,  142  Mo.  1 
[43  S.  W.  647].  But  by  the  express  provi- 
sions of  said  last-mentioned  act,  homesteads 
held  by  descent  or  devise  fell  within  the  pro- 
tection of  the  statute  'from  the  time  the  own- 
er becomes  Invested  with  the  title  thereto, 
and  in  case  of  existing  estates  such  home- 
stead shall  not  be  subject  to  attachment  or 
levy  of  execution  upon  any  liability  hereafter 
created.'  In  Loring  v.  Groomer,  142  Mo., 
loc.  clt.  12  [43  S.  W.  647],  it  was  further  said 
such  existing  homestead  occupied  by  a  head 
of  a  family,  not  exceeding  the  amount  and 
value  prescribed  by  statute,  became  exempt, 
after  the  act  of  1887,  from  attachment  and 
execution  on  all  causes  of  action  accruing 
thereafter,  and  it  made  no  difference  how  it 
was  acquired,  or  whether  the  title  thereto 
was  in  him  or  his  wife.  Peake  v.  Cameron, 
102  Mo.  568-574  [15  S.  W.  70].  Mrs.  Duffy, 
after  the  act  of  1887  became  the  law  of  this 
state,  owned  a  homestead  In  fee  simple  in 
the  lot  in  suit,  and  was  such  owner  when 
she  married  her  codefendant  Daniel  Duffy, 
her  present  husband,  in  1879.  By  her  mar- 
riage to  Duffy,  who  continued  to  occupy  said 
homestead  with  her,  she  did  not  forfeit  her 
homestead  exemption.  West  v.  McMnllen, 
112  Mo.  410  [20  8.  W.  628];  Hufschmldt  v. 
Gross,  112  Mo.  649  [20  S.  W.  679]."  This 
one-ninth  interest  Inherited  from  Mike  Lar- 
kln was  an  Interest  in  the  lands  of  which 
James  LarUn  died  seised,  and  the  widow  at 
the  time  of  this  Inherltanpe  was  occupying 
the  premises.  We  take  it  that  it  is  clear 
that  as  to  the  one-ninth  Interest  the  quaran- 
tine right  of  the  widow,  being  the  lesser  es- 
tate, was  merged  in  the  fee  she  Inherited 
from  her  son. 

We  have  carefully  considered  all  the  evi- 
dence in  respect  to  Mary  Larkln  being  the 
head  of  a  family  at  the  time  of  the  execution 
of  the  deed  to  the  codefendants  Lucy  and 
Wall!,  and  as  to  her  occupancy  of  the  prem- 
ises, and  have  reached  the  conclusion  that 
the  testimony  indicates  clearly  that  she  was 
the  bead  of  a  family,  in  contemplation  of  the 
homestead  law  in  force  at  the  time.  Having 
reached  this  conclusion,  she  had  a  homestead 
right  In  the  one-ninth  interest  inherited  from 
her  son  when  the  statute  went  Into  effect.  In 
1887,  long  prior  to  the  execution  of  the  deed 
sought  to  be  set  aside.  It  is  said  by  the  trial 
court  Ih  its  opinion  that  she  did  not  have 
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any  homestead  In  the  Parsons  land,  because 
she  never  occupied  It.  This  conclusion  might 
be  correct  If  she  had  never  Inherited  the  one- 
ninth  Interest  But  in  1887  she  was  occupy- 
ing the  premises  in  which  the  one-ninth  in- 
terest was  included.  This  occupancy  of  this 
Interest  drew  to  it— being  contiguous  and 
used  In  connection  with  it— the  Parsons  land, 
and  the  whole  of  it,  not  exceeding  160  acres, 
or  the  value  of  $1,500. 

We  think  the  trial  court  erred  in  its  con- 
clusion that,  this  land  being  held  In  common, 
no  homestead  right  could  be  claimed.  The 
authorities  upon  this  proposition  are  some- 
what In  conflict;  but  this  court,  in  numerous 
cases,  has  announced  the  rule  that  the  home- 
stead laws  should  be  liberally  construed,  to 
the  end  of  accomplishing  the  beneficent  pur- 
poses for  which  they  were  enacted.  With 
these  views,  we  fully  approve  what  Is  very 
aptly  and  appropriately  said  In  Thompson  on 
Homesteads  &  Exemptions,  i  181,  p.  181,  in 
which  the  author  approvingly  quotes  from 
Freeman  on  Co-tenancy  &  Partition.  It  is  said: 
"A  careful  and  Judicious  writer,  who  has  giv- 
en to  this  subject  an  attentive  consideration, 
after  examining  the  cases,  expresses  his  own 
views  as  follows:  'We  see  no  sufllcient  rea- 
son, even  in  the  absence  of  statutes  directly 
bearing  upon  the  subject,  for  holding  that  a 
general  homestead  act  does  not  apply  to 
lands  held  in  co-tenancy.  The  fact  that  a 
homestead  claim  might  savor  of  such  an  as- 
sumption of  an  exclusive  right  as  is  incon- 
sistent with  the  rights  of  the  other  co-tenant, 
and  that  the  maintenance  of  such  claim 
might  interfere  with  proceedings  for  parti- 
tion, form  no  very  satisfactory  reason  for 
denying  the  exemption.  If  the  rights  of  the 
other  co-tenant  are  threatened  or  endangered, 
he  alone  should  be  permitted  to  call  for  pro- 
tection and  redress.  The  law  will  not  sanc- 
tion any  use  of  the  homestead  in  prejudice  of 
his  rights.  But  as  long  as  his  interests  are 
respected,  or  so  nearly  respected  that  he  finds 
no  inclination  to  complain,  why  should  some 
I)erson  having  no  interest  in  the  co-tenancy 
be  allowed  to  avail  himself  of  the  law  of  co- 
tenancy for  his  6wn,  and  not  for  a  co-ten- 
ant's, gain?  The  homestead  laws  have  an 
object  perfectly  well  understood,  and  In  the 
promotion  of  which  courts  may  well  employ 
the  most  liberal  and  humane  rules  of  inter- 
pretation. This  object  is  to  assure  to  the  un- 
fortimate  debtor  and  his  equally  unfortunate, 
but  more  helpless,  family  the  shelter  and  in- 
fluence of  home.  A  co-tenant  may  lawfully 
occupy  every  parcel  of  the  lands  of  the  co- 
tenancy. He  may  employ  them  not  merely 
for  cultivation,  or  for  other  means  of  making 
profits,  but  may  also  build  houses  and  bams, 
plant  shrubs  and  fiowers,  and  surround  him- 
self with  all  the  comforts  of  home.  His  wife 
and  children  may  of  right  occupy  and  enjoy 
the  premises  with  him.  Upon  the  land  of 
which  he  is  but  a  part  owner  he  may,  and 
in  fact  frequently  does,  obtain  all  the  ad- 
vantages of  a  home.    These  advantages  are 


none  the  less  worthy  of  being  secured  to  him 
and  his  family  in  adversity  because  other 
co-tenants  are  entitled  to  equal  advantages 
In  the  same  home.  That  he  has  not  the 
whole  is  a  very  unsatisfactory  and  very  in- 
humane reason  for  depriving  blm  of  that 
which  he  has.* " 

This  leads  us  to  the  claim  of  homestead  by 
Mary  Larkln  In  the  four-ninths  Interest  ob- 
tained by  deed  to  her  by  James  Larkin  in 
1892.  It  will  be  observed  that  this  deed  was 
not  filed  for  record  until  January  25,  1895. 
The  statute  In  relation  to  homesteads,  here- 
tofore mentioned,  provides  that  such  home- 
stead shall  be  subject  to  levy  of  execution  on 
all  causes  of  action  existing  at  the  time  of 
acquiring  the  homestead;  and  it  further  ex- 
pressly declares  that  "the  time  of  acquiring 
the  homestead,  shall  t>e  the  date  of  the  filing 
of  the  deed  in  the  recorder's  office."  The 
original  debt,  of  which  the  note  allowed  was 
simply  a  renewal,  according  to  the  testimony 
of  Martin,  was  an  existing  debt  in  August, 
1894,  long  prior  to  the  filing  of  the  deed  to 
the  four-ninths  Interest  obtained  from  James 
Larkln.  We  have  reached  the  conclusion  as 
to  this  four-ninths  interest  that  Mary  larkln 
was  not  entitled  to  a  claim  of  homestead 
against  the  debt  evidenced  by  the  Judgment 
in  this  suit.  The  statute  must  controL  It 
clearly  fixes  the  date,  and.  If  Mary  Larkln 
failed  to  have  her  deed  filed  for  record,  it 
was  her  misfortune.  The  law  must  be  fol- 
lowed. 

This  brings  us  to  the  last  question  involved 
In  this  controversy.  It  Is  Insisted  by  appel- 
lants that  the  petition  falls  to  state  a  cause  of 
action,  in  that  It  does  not  state  that  Mary 
Larkin  did  not  have  at  the  time  of  the  exe- 
cution of  the  deed  other  property  subject  to 
execution,  and  that  plaintiff  failed  to  intro- 
duce any  proof  in  that  respect  Upon  this 
contention,  will  say  that  It  Is  apparent  from 
the  record  in  this  cause  that  the  learned 
counsel  on  either  side  did  not  try  this  case 
with  that  subject  in  view.  The  petition  in 
this  case  seeks  to  set  aside  this  deed  on  the 
ground  that  it  was  executed  with  the  intent 
to  binder  and  delay  creditors.  It  was  not 
necessary,  in  order  to  constitute  a  cause  of 
action,  to  make  the  averments  as  to  the  other 
property,  as  contended  by  appellants.  It  is 
true,  even  as  to  a  voluntary  conveyance,  that 
the  mere  fact  of  its  being  voluntary  does 
not  render  it  absolutely  void.  That  is  a  ques- 
tion of  fact  to  be  determined  from  the  condi- 
tions surrounding  the  party  at  the  time  of 
making  the  conveyance.  The  true  rule  seems 
to  be  that  If  the  conveyance  is  voluntary  the 
burden  rests  upon  the  iHirty  accepting  the 
conveyance  to  establish  the  drciunstances 
which  will  repel  the  presumption  of  a  fraud- 
ulent intent.  "The  conveyance  stands  con- 
demned as  fraudulent  unless  the  facts  which 
may  give  it  validity  are  proved  by  the  donee 
in  such  conveyance."  Walsh  v.  Ketchum,  84 
Mo.,  loc.  cit  430.  The  court  In  that  case 
says:    "It  has  never  been  held  In  this  state. 
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wben  the  point  was  tarolved  in  the  decision, 
that  a  Toluntary  conveyance,  aa  to  existing 
creditors,  is  void,  but  the  contrary  has  been 
affirmed  iu  the  case  of  Bird  y.  Bolduc,  1  Mo. 
702,  and  Lane  ▼.  Klngsbeny,  11  Mo.  402. 
In  the  latter  case  it  is  said  that  the  doc- 
trine that  a  Tolontary  conveyance  is  not 
fraudulent  per  se,  as  to  existing  creditors, 
though  opposed  by  some.  Is  eBtabllshed  by  a 
great  weight  of  authority.  The  bona  fides  of 
every  such  conveyance  is  a  question  of  fact 
to  be  ascertained  by  a  Jury  under  all  the  cir- 
cumstances attending  It.'  The  rule  as  laid 
down  by  Mr.  Bump  has  been  recognized  by 
this  court  In  the  case  of  Potter  ▼.  McDowell, 
31  Mo.  62,  and  Patten  v.  Casey  et  al.,  67  Mo. 
118,  in  the  latter  of  which  cases  it  Is  said 
that  a  volimtary  conveyance  made  by  a  debtor 
In  embarrassment  or  doubtful  circumstances, 
without  ample  means,  outside  of  the  particular 
property  conveyed,  for  the  satisfaction  of  his 
then  existing  debts,  though  made  without  any 
si)eclflc  Intent  to  defraud,  la  fraudulent  In  law 
as  to  all  who  were  creditors  at  the  time  of  the 
execution  of  the  conveyance,  and  whose  debts 
remain  unpaid  and  incapable  of  collection  in 
the  ordinary  course  of  proceedings.  As  as- 
serting a  different  doctrine,  our  attention 
has  been  called  by  counsel  to  the  case  of 
Hurley  v.  Taylor,  78  Mo.  238,  where  in  the 
report  of  the  commissioner  it  is  said:  Their 
deeds,  being  without  consideration,  were  void 
as  to  existing  creditors.'  It  will  be  sufHcient 
to  say  of  this  case  that  the  question  as  to 
whether  the  voluntary  conveyances  referred 
to  were  or  were  not  void  was  not  the  point  in 
Judgment  on  the  appeal,  and  the  remark  there 
made  is  mere  obiter,  and  if  it  is  to  be  under- 
stood as  announcing  the  prlndttle  that  a 
voluntary  conveyance,  as  to  existing  credit- 
ors, is  absolutely  void,  does  not  meet  with 
onr  sanction." 

UiK>n  the  question  of  how  much  property 
Mary  Larktn  had,  other  than  that  in  the  con- 
veyance, at  the  time  of  the  execution  of  it, 
the  testimony  is  very  slight.  As  heretofore 
stnted,  it  Is  clear  that  this  case  was  not  tried 
niton  that  theory.  Two  or  three  witnesses 
do  testify  about  some  mules,  horses,  and 
hogs  on  the  farm;  but  as  to  their  value  noth- 
ing Is  said;  or  whether  such  personal  prop- 
erty was  exclusive  of  property  she  could 
claim  as  exempt.  It  is  not  disclosed.  The 
evidence  on  this  subject,  so  far  as  the  record 
discloses,  was  not  sufficient  to  warrant  the 
conrt  in  finding  that  the  conveyance  was  not 
executed  with  intent  to  hinder  and  delay 
creditors. 

The  Judge  of  the  circuit  court  tried  this 
case,  as  indicated  by  his  opinion,  upon  an 
erroneous  theory;  and  to  the  end  that  the 
parties  to  this  suit  may  not  be  deprived  of 
any  of  their  rights,  and  to  afford  an  oppor- 
tunity to  them  of  Introducing  all  the  evidence 
obtainable  as  to  the  financial  condition  of 
Mary  I.«rkin  at  the  time  she  executed  the 
conveyance  to  the  four-ninths  Interest,  to 
whidi  she  bad  no  claim  of  homestead,  thi9 


cause  Is  reversed,  and  remanded  for  a  new 
trial  in  accordance  with  the  views  herein  ex- 
pressed.   All  concur. 


STATE  ex  rel.  CROW,  Atty.  Gen.,  t.  CITY 

OF  ST.  LOUIS  et  aL 

(Supreme  Conrt  of  Missouri,  Division  No.  1. 

AprU  1,  1903.) 

POLICEUHN  —  RBMOVINO  NUISANCE  FROM 
STREET— REIMBURSBMENT  FOR  EXPBNSB— 
CONSTITUTIONAL  LAW-CONSTRUCTION  OP 
CHARTER. 

1.  Where  a  policeman,  pursuant  to  orders, 
and  in  discharge  of  his  duty  to  prevent  and  re- 
move nuisances  in  the  streets  (Acts  1860-61,  p. 
448,  i  5),  shoots  at  a  mad  steer  in  the  street, 
butj  though  usin|;  due  care  hits  a  child,  for 
which  judgment  is  recovered  against  him,  the 
citf  may  reimburse  him,  in  the  absence  of  pro- 
visions to  the  contrary. 

2.  Charter  of  St  Louis  1876,  art  3,  S  30  (Rev. 
St  1899,  p.  2489),  containing  no  punctuation 
marks  except  commas,  provides  the  assembly 
shall  not  have  power  (1)  to  release  any  citizen 
from  the  payment  of  a  lawful  tax,  (2)  to  ex- 
empt him  from  any  burden  imposed  on  him  by 
law,  (3)  to  ordain  the  payment  of  any  demand 
not  authorized  and  audited  according  to  law, 
(4)  nor  to  ordain  or  authorize  the  compromise 
of  any  disputed  demand,  or  any  allowance 
therefor  or  therein  except  as  provided  iu  the 
contract  therefor,  (5)  to  ordain  the  payment  of 
any  damages  claimed  for  alleged  injuries  to 
person  or  property,  "except  by  ordinance,"  etc. 
This  was  made  up  by  adding  to  Charter  of  1870, 
art.  3,  S  5  (Acts  1870,  p.  467),  which  contained 
the  first  two  subdivisions,  the  other  three  and 
the  proviso.  Held,  that  the  proviso  applied  to 
all  the  subdivisions,  and  not  merely  to  the  one 
immediately  preceding  it. 

3.  An  ordinance  appropriating  the  expenses 
that  a  police  officer  incurred  and  paid,  while  in 
the  discharge  of  his  duty  as  such  officer,  in  re- 
moving a  nuisance  from  a  highway,  as  express- 
ly required  by  law,  does  not  make  a  donation 
of  public  money  to  an  individual  in  contraven- 
tion of  Const  art  4,  H  46,  47. 

Appeal  from  St  Louis  Circuit  Court;  Jas. 
E.  Wlthrow,  Judge. 

Injunction  suit,  on  the  relation  of  Ed- 
ward C.  Crow,  attorney  general,  against  the 
city  of  St  Louis  and  others.  From  an  ad- 
verse Judgment,  defendants  appeal  Revers- 
ed. 

This  is  a  proceeding  by  Injunction  to  en- 
join the  city  of  St  Louis,  its  auditor  and 
treasurer,  from  paying  to  the  defendant 
William  Desmond  the  sum  of  $971.30,  pur- 
suant to  an  ordinance  of  the  city  of  St  Louis, 
numbered  19,716,  entitled  "An  ordinance  for 
the  relief  of  William  Desmond,"  approved 
March  10,  1899.  Said  ordinance  la  aa  fol- 
lows: 

"19,716. 

"An  Ordinance  for  the  Relief  of 
William  Desmond: 

"Whereas,  on  the  6th  day  of  July,  eigh- 
teen hundred  and  ninety-two,  a  wild  steer 
had  escaped  from  the  people  who  had  charge 
of  said  animal,  and  was  running  loose  upon 
the  streets  of  the  city  of  St.  Louis,  at  or 
near  the  Four  Courts  building  In  said  city; 
and  said  wild  steer  was  charging  upon  thr 
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people  of  eaid  streets;  and  there  was  danger 
that  some  one  would  be  hurt  thereby,  and 
a  number  of  persona  were  shooting  at  aald 
animal  In  an  endeavor  to  kill  same  and  pre- 
vent accident  to  porsons  on  said  streets; 
among  said  persons  firing  shots  at  said  ani- 
mal being  William  Desmond,  then  and  now 
acting  as  Chief  of  Detectives  of  the  Metro- 
politan Police  Force  of  the  City  of  St  Louis, 
who  fired  such  shots  at  the  instance  and  un- 
der the  orders  of  his  superior  officer,  Chief 
of  Police  L.  Harrigan;  that  while  said  Des- 
mond was  leaning  out  of  a  window  of  the 
Four  Courts  building,  firing  a  shot  or  shots 
at  said  animal,  under  said  directions  of  his 
chief,  a  shot  struck  one  Albert  Tolch,  a 
minor,  who  was  standing  on  the  north  side 
of  Clark  Avenue,  opposite  the  said  Four 
Courts  building,  and  between  Eleventh  and 
Twelfth  Streets,  which  said  shot  may  or 
may  not  have  been  fired  by  the  said  William 
Desmond,  who  was  acting  under  orders  from 
said  Chief  Harrigan,  and  was  acting  to  the 
best  of  his  ability. in  the  discharge  of  his 
duty  as  a  city  officer  at  the  time  of  firing 
such  shot  or  shots;  and, 

"Whereas,  afterwards,  by  his  next  friend, 
the  said  Albert  Tolch  brought  a  suit  against 
said  Desmond  In  the  Circuit  Court  of  the 
City  of  St  Louis,  claiming  damages  for  be- 
ing so  Injured,  which  suit  was  tried  before 
a  Jury,  which  said  jury  rendered  a  verdict 
against  said  William  Desmond,  which  re- 
sulted in  a  judgment  against  him  for  fifteen 
hundred  dollars,  which  judgment  he  after- 
wards compromised  for  the  sum  of  seven 
hundred  and  fifty  dollars  and  costs,  in  all 
amounting  to  the  sum  of  eight  hundred  and 
seventy-one  dollars  and  thirty  cents,  and  he 
also  became  liable  for  attorney's  fees  in  the 
sum  of  one  hundred  dollars,  making  a  total 
expended  by  him  of  nine  hundred  and  sev- 
enty-one dollars  and  thirty  cents;  therefore, 

"Be  it  Ordained  by  the  Municipal  Assem- 
bly of  the  City  of  St  Louis,  as  follows: 

"Section  1.  The  Auditor  is  hereby  author- 
ized and  directed  to  draw  his  warrant  on 
the  City  Treasurer,  in  favor  of  William  Des- 
mond, for  the  sum  of  nine  hundred  and  seven- 
ty-one dollars  and  thirty  cents,  and  take  his 
receipt  in  full  of  all  claims  against  the  City  of 
St  liouls.  Said  warrant  to  be  charged  to 
appropriation  for  relief  of  William  Desmond. 

"Sec.  2.  There  is  hereby  appropriated  and 
set  apart  out  of  municipal  revenue  the  sum 
of  nine  hundred  and  seventy-one  dollars  and 
thirty  cents  to  fund  for  the  relief  of  William 
Desmond. 

"Approved  March  10,  1899." 

The  petition  charges  that  the  ordinance  "is 
contrary  to  the  provisions  of  the  charter  of 
said  city,  and  in  excess  of  the  powers  of  said 
assembly,  and  is  null  and  void." 

The  answer  admits  the  passage  of  the  ordi- 
nance, and  that  the  city  and  its  officers  in- 
tend to  carry  it  into  effect,  sets  up  the  facts 
substantially  as  recited  in  the  preamble  to 


the  ordinance,  and  asserts  ilie  power  and  au- 
thority of  the  city  to  pass  the  ordinance.  The 
plalntia  demurred  generally  to  the  answer. 
The  court  sustained  the  demurrer.  The  de- 
fendants refused  to  plead  over.  Final  judg- 
ment was  entered  upon  demurrer  for  the 
plaintiff,  and  the  defendants  appealed. 

Johnson  &  Richards  and  Chas.  C.  Allen,  for 
appellant  Desmond.  Chas.  W.  Bates  and 
Wm.  F.  Woerner,  for  appellant  city  of  St 
Louis.    Chas.  S.  Reber,  for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
William  Desmond  is,  and  at  the  times  herein- 
after mentioned  was,  an  officer  of  the  metro- 
politan police  force  of  the  city  of  St  Louis, 
being  the  chief  of  detectives.  The  board  of 
police  commissioners  of  St  Louis  was  cre- 
ated by  the  act  of  March  27,  1861.  Acts 
1860-61,  p.  446.  The  original  act  was  amend- 
ed by  the  act  of  1867  (Acts  1867.  p.  179),  and 
by  section  11  of  that  act  the  members  of  the 
police  force  were  expressly  declared  to  be 
officers  of  the  city  and  also  officers  of  the 
state.  This  dual  capacity  was  recognised  as 
lawful,  under  the  laws  as  they  existed,  by  this 
court  In  Carriugton  v.  St  Louis,  89  Mo.,  1 
loc.  cit  214,  1  S.  W.  240,  58  Am  Rep.  108. 
Section  11  of  the  act  of  1867  was  re-enacted 
as  section  25  of  the  act  of  1899.  Acts  1899,  p. 
60.  By  the  terms  of  all  the  acts  creating  the 
board,  the  city  of  St  Louis  is  required  to  pay 
all  the  salaries  and  expenses  of  the  police  (ex- 
cept from  18G4  to  1876,  when  the  county  of 
St  Louis  was  required  to  pay  one-fourth 
thereof.  State  ex  reL  Police  Conunrs.  v. 
County  Court  34  Mo.  546.  But  upon  the  sep- 
aration of  the  city  and  county,  In  1876,  this 
obligation  ceased). 

Thus  the  predicates  are  established  that 
the  police  of  St  Louis  are  both  state  and  dty 
officers,  and  that  the  city  is  under  obligation 
to  pay  the  expenses  of  the  force.  The  pre- 
nmble  to  the  ordinance  recites,  and  the  an- 
swer avers,  and  the  demurrer  admits,  the 
fact  to  t>e  that  a  mad  steer  was  running  wild 
in  the  city  of  St  Louis,  and  the  people 
and  their  property  were  in  imminent  danger, 
when  the  chief  of  police  ordered  the  defend- 
ant Desmond  to  shoot  it,  and  thus  prevent 
such  threatened  Injuries;  that  such  order 
came  from  said  defendant's  superior  ofUcer; 
that.  In  obedience  to  said  order,  he  leaned 
out  of  the  window,  and  with  due  care  shot 
at  the  steer;  that  other  persons  were  also 
shooting  at  the  steer;  that  a  shot  struck  a 
boy,  who  was  on  the  opposite  side  of  the 
street;  and  that  suit  was  brought  by  said 
boy  against  the  defendant  Desmond,  and  a 
judgment  rendered  against  him,  and  that  the 
ordinance  in  question  is  Intended  to  reim- 
burse said  defendant  for  the  judgment  and 
costs  which  he  was  thus  obliged  to  pay. 

This  establishes  the  further  predicate  that 
the  liability  which  the  defendant  Desmond 
incurred  and  paid,  and  which  the  ordinance 
is  Intended  to  relieve  him  from,  was  a  liabil- 
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Ity  Incorred  by  blm  In  the  bona  fide  dls- 
cbarge  of  bla  duties  as  a  police  officer,  as 
those  duties  are  defined  In  the  acts  creating 
said  police  force.  The  act  of  1861  (Acts 
1860-61,  {  5,  p.  448)  made  It  the  duty  of  the 
police  to  "preserve  the  public  peace,  •  •  • 
protect  the  rights  of  persons  and  property, 
guard  the  public  health,  •  *  *  prevent 
and  remove  nuisances  In  all  streets,  high- 
ways, water  and  other  places."  A  mad  steer 
running  wild  on  the  streets  of  a  populous 
dty,  and  threatening  the  lives  of  the  people. 
Is  a  nuisance  on  such  streets.  There  was, 
apparently,  on  hand  no  gaily  attired  mata- 
dore,  with  red  shawl  and  keen-edged  sword, 
to  remove  the  animal  with  neatness  aud  dis- 
patch, nor  was  there  a  Bossle  Mulhall  to 
lasso  and  tie  the  steer  with  speed  and  grace. 
Under  the  circumstances,  and  under  the  act 
aforesaid,  it  was  clearly  -the  duty  of  the  po- 
lice to  remove  the  nuisance.  It  does  not  ap- 
pear trova  the  record  how  It  fell  out  that  Des- 
mond could  hit  a  boy  on  the  opposite  Bide  of 
the  street  while  leaning  out  of  a  window  and 
shooting  at  a  steer  in  the  street  below  him. 
It  would  not  be  contended  that  he  made  a 
"bull's-eye"  on  that  shot.  In  fact,  such  a 
remarkable  exhibition  of  marksmanship  could 
not  even  be  explained  upon  the  theory  that 

"Many  an  arrow  at  random  sent. 
Hits  mark  the  archer  little  meant." 

It  rather  depends  for  solution  upon  the 
precedent  recorded  in  the  nursery  rhyme,  "He 
■hot  at  the  goose,  and  hit  the  gander."  In 
short,  bat  for  the  fact  that  the  verdict  of  the 
Jury  in  the  damage  suit  so  declared,  the  idea 
that  such  a  thing  could  have  happened  would 
not  have  been  tolerated.  But,  however  it 
came  about,  it  goes  to  show  the  state  of  dis- 
cipline that  existed  in  the  force,  and  speaks 
volumes  of  praise  to  the  spirit  of  obedience 
to  orders  that  actuated  Desmond;  which  In 
some  degree,  at  least,  compensates  for  the 
poor  marksmanship  displayed.  The  incident 
also  goes  to  prove  most  conclusively  that 
brains,  and  not  bullets,  are  necessary  to  make 
a  successful  detective,  and  that  Desmond 
earned  his  position  and  enviable  reputation 
by  the  possession  of  a  cool  head,  rather  than 
by  superior  ablllt7  with  a  gun;  and  that, 
even  If  he  could  not  hit  a  mad  steer,  he  could 
"make  a  hit"  as  the  head  of  so  efildeut  a 
detective  force.  What  he  did,  however,  was 
done  In  the  discharge  of  official  duty,  and 
was  necessary  to  the  protection  of  life  and  to 
the  removal  of  a  nuisance.  It  was  done  by 
him  as  an  officer,  and  not  as  an  Individual, 
nor  for  his  individual  profit  He  Incurred  a 
liability  while  In  the  performance  of  his  duty, 
and  while  In  the  legitimate  scope  and  dis- 
charge of  his  duty.  The  general  rule  of  law 
Is  that  under  such  circumstances  the  mu- 
nicipal or  other  pubUc  corporation  has  a  right 
to  indemnify  an  officer  against  loss,  upon  the 
ground  that  the  officer  was  acting  for  the 
town  or  corporation  when  he  became  liable. 
Tledeman  on  Municipal  Corporations,  i  115. 
The  true  test  in  all  such  cases  la,  did  the  act 
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done  by  the  officer  relate  directly  to  a  matter 
In  which  the  city  had  an  Interest,  or  affect 
municipal  rights  or  property,  or  the  rights  or 
property  of  the  citizens,  which  the  officer  was 
charged  with  a  duty  to  protect  or  defend?  If 
it  did,  the  city  had  a  right  to  employ  counsel 
to  defend  the  officer,  and  to  appropriate  funds 
to  pay  a  Judgment  rendered  against  the  offi- 
cer. The  cases  illustrative  of  this  rule  are 
collated  In  the  notes  to  section  115  of  Tlede- 
man on  Municipal  Corporations.  To  the  same 
effect  are  also  Beach  on  Public  Corpora- 
tions, 8  647;  1  Dillon  on  Munc.  Corp.  (4th 
Ed.)  i  147;  Throop  on  Public  Officers,  g  495; 
Mechem's  Public  Offices  and  Officers,  i  877. 
A  few  illustrations,  furnished  by  the  many 
cases  cited  by  the  text-writers,  will  suffice 
to  point  the  rule.  Appropriations  of  public 
funds  to  indemnify  officers  have  been  upheld 
in  the  following  cases:  In  favor  of  village 
trustees,  when  sued  for  acts  done  In  the  dis- 
charge of  their  public  duties,  Powell  v.  New- 
burgh,  10  Johns.  284;  in  favor  of  an  Indian 
agent  for  freight  paid  by  him  on  supplies  in 
a  sudden  emergency,  U.  S.  v.  Stowe  (D.  C.)  19 
Fed.  807;  In  case  of  a  suit  for  libel  growing 
out  of  an  officer's  official  report.  Fuller  v. 
Groton,  11  Gray,  340;  in  a  suit  for  false  Im- 
prisonment on  account  of  an  arrest  made  by 
a  town  marshal,  CuUeu  y.  Oarthage,  10.^  Ind. 
196,  2  N.  E.  671,  53  Am.  Kep.  504.  Many 
other  cases  are  collated  by  Dixon,  J.,  in  State 
V.  Hammonton,  38  N.  J.  I^w,  430,  20  Am. 
Rep.  404.  The  power  to  pass  the  ordinance 
In  question  was,  therefore,  fully  vested  in  the 
city  under  the  general  law,  and  the  ordi- 
nance Is  a  valid  ordinance,  unless  there  is 
some  special  provision  in  the  charter  of  St. 
Louis  or  in  the  Constitution  of  the  state  that 
takes  away  that  power  from  the  city  of  St 
Louis. 

The  plaintiff  contends  that  such  prohibition 
is  found  In  section  30  of  article  3  of  the 
charter  of  St  Louis  (Rev.  St  1899,  p.  2480), 
and  in  sections  46  and  47  of  article  4  of  the 
state  Constitution.  Section  30  of  article  3  of 
the  city  charter  Is  as  follows:  "The  assembly 
shall  not  have  power  to  relieve  any  citizen 
from  the  payment  of  any  lawful  tax,  or  to 
exempt  him  from  any  burden  Imposed  upon 
him  by  law,  or  ordabi  the  payment  of  any 
demand  not  authorized  and  audited  accord- 
ing to  law,  nor  shall  the  assembly  have  power 
to  ordain  or  authorize  the  compromise  of  any 
disputed  demand,  or  any  allowance  therefor 
or  therein,  except  as  provided  In  the  contract 
therefor,  or  the  payment  of  any  damages 
claimed  for  alleged  injuries  to  person  or 
property,  except  by  ordinance  and  adopted 
by  a  vote  of  two-thirds  of  the  mentbers  of 
each  house,  taken  by  yeas  and  nays."  Sec- 
tion 46  of  article  4  of  the  Constitution  is  as 
follows:  "The  General  Assembly  shall  have 
no  power  to  make  any  grant,  or  to  authorize 
the  making  of  any  grant  of  public  money  or 
thing  of  value  to  any  Individual,  association 
of  Individuals,  municipal  or  other  corporation 
whatsoever:   provided,  that  this  shall  not  be 
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so  construed  as  to  prevent  the  grant  of  aid  In 
case  of  public  calamity."  And  so  much  of 
section  47  of  article  4  of  the  Oonstltutlon  as 
is  material  to  the  conteDtlon  Is  as  follows: 
"The  General  Assembly  shall  have  no  power 
to  authorize  any  county,  city,  town  or  town- 
ship, or  other  political  corporation  or  subdi- 
vision of  the  state  now  existing,  or  that  may 
hereafter  be  established,  to  lend  its  credit, 
or  to  grant  public  money  or  thing  of  value  in 
aid  of  or  to  any  IndlvldAal,  association  or  cor- 
poration whatsoever,  or  to  become  a  stock- 
holder in  such  corporation,  association  or  com- 
pany," etc. 

It  will  be  observed  that  section  30  of  ar- 
ticle 3  of  the  city  charter  covers  five  classes 
of  subjects,  which,  for  the  sake  of  con- 
venience and  perspicacity,  may  be  numbered 
and  stated  separately  as  follows:  The  as- 
sembly shall  not  have  i)ower  (1)  to  release 
any  citizen  from  the  payment  of  any  lawful 
tax;  (2)  to  exempt  him  from  any  burden  im- 
posed upon  him  by  law;  (3)  to  ordain  the 
payment  of  any  demand  not  authorized  and 
audited  according  to  law;  (4)  nor  to  ordain 
or  authorize  the  compromise  of  any  disputed 
demand,  or  any  allowance  therefor  or  there- 
in, except  as  provided  in  the  contract  there- 
for; (5)  to  ordain  the  payment  of  any  dam- 
ages claimed  for  alleged  injuries  to  person 
or  property.  The  section  quoted,  after 
specifying  these  five  prohibitions,  then  con- 
cludes with  these  words:  "Except  by  or- 
dinance, and  adopted  by  a  vote  of  two-thirds 
of  the  members  of  each  house,  talsen  by  yeas 
and  nays."  It  will  be  observed  that  all 
these  matters  are  contained  in  the  same  sec- 
tion, and  that  there  are  no  punctuation 
marlts  except  commas  employed.  The  con- 
tention of  the  plaintiff  is  that  the  assembly 
is  absolutely  prohibited  to  do  any  of  the 
things  specified  in  the  first,  second,  third, 
and  fourth  classes,  but  that  the  prohibition 
is  not  absolute  as  to  the  fifth  class  above 
specified,  and  that  as  to  such  matters  the 
assembly  is  given  i)ower  to  act.  provided 
two-thirds  of  the  members  of  each  bouse 
vote  In  favor  of  such  an  ordinance.  In  other 
words,  the  plaintiff  contends  that  the  words, 
"except  by  ordinance  and  adopted  by  a  vote 
of  two-thirds  of  the  members  of  each  house, 
taken  by  yeas  and  nays,"  apply  only  to  the 
fifth  class  of  subjects,  and  not  to  the  other 
four  classes  of  subjects;  or,  otherwise  stated, 
that  it  applies  only  to  its  immediate  ante- 
cedent, and  not  to  the  whole  section.  Un- 
less this  contention  is  sound,  the  section 
quoted  cannot  be  construed  as  a  prohibition 
against  the  power  of  the  municipal  assembly 
to  pass  the  ordinance  in  question,  but,  on  the 
contrary,  the  converse  of  the  contention 
must  be  true,  to  wit,  that  the  section  quoted 
confers  the  power  to  pass  the  ordinance  if 
two-thirds  of  the  members  voted  therefor, 
and  In  the  absence  of  allegation  and  proof 
that  two-thirds  of  such  members  did  not 
vote  to  pass  this  ordinance  it  will  be  assumed 
that  the  assembly  did  its  duty,  and  that  the 


requisite  two-tliirda  voted  for  the  ordinance- 
State  ex  rel.  Atty.  Oen.  v.  St  Louis  (Mo.  Sqi.> 
88  S.  W.  900. 

The  history  of  the  evolution  of  section  30 
of  article  3  of  the  charter  of  St.  Louis  will 
serve  to  throw  light  upon  the  true  meaning 
of  the  section.  Section  6  of  article  3  of  the 
charter  of  St.  Louis  of  1870  (Acts  1870,  p. 
467)  provided  as  follows:  "The  city  council 
shall  not  have  power  to  relieve  any  citizen 
from  the  payment  of  any  tax,  or  to  exempt 
him  from  any  burden  imposed  upon  him  by 
law."  There  could  be  no  room  for  doubt 
that  as  to  these  two  subjects  there  was  a 
clear  and  absolute  denial  of  power  in  the 
city  council  under  that  section  of  the  charter 
of  1870.  It  is  commonly  l>elleved  that  the 
cases  of  Hitchcock  v.  St  Louis,  49  Mo.  484, 
and  Campbell  v.  St  Louis,  71  Mo.  106,  were 
decided  on  the  faith  of,  or  at  least  were  in 
some  manner  affected  by,  the  provision  of 
the  charter  of  St  Louis  of  1870,  alx>ve  quoted. 
It  is  not  clear,  however,  that  such  is  the  fact 
It  does  not  clearly  appear  from  the  report 
of  the  cdse  of  Hitchcock  v.  St  Louis,  supra, 
whether  it  arose  under  the  charter  of  1870 
or  that  of  1867  (Acts  1867,  p.  56).  An  ex- 
amination of  tlie  origtaal  transcript  in  that 
case  shows  that  the  ordinance  in  question 
was  passed  on  February  8,  1870,  and  the 
suit  was  filed  on  the  10th  of  February,  1870. 
The  charter  of  St.  Louis  of  1870  was  not 
approved  until  March  4,  1870.  So  that  case 
arose  before  that  charter  went  Into  effect 
But  the  charter  of  1867,  uader  which  that 
case  arose,  contained  substantially  the  same 
prohibitions  as  the  charter  of  1870.  Section 
17  of  article  2  of  the  charter  of  1867  pro- 
vided: "The  city  council  shall  have  no  pow- 
er to  exempt  persons  or  property  from  li- 
cense or  taxation,  or  from  the  payment  of 
burdens  Imposed  upon  them  by  law."  Laws 
1867.  p.  61.  It  Is  to  be  observed  that  this 
section  was  not  referred  to  or  relied  on  by 
either  counsel  or  court  In  the  Hitchcock  Case. 
That  was  a  suit  "to  test  the  validity  of  an 
ordinance  passed  by  the  dty  conndl  of  the 
city  of  St.  Louis,  by  which  the  sum  of 
$1,600  was  appropriated  out  of  the  general 
revenue,  and  ordered  to  be  paid  to  the 
mother  superior  of  St.  Ann's  Orphan  Asylum 
and  Widow's  Home,  as  a  donation  ftom  the 
city  toward  the  maintenance  and  support  of 
that  institution."  It  was  held  that:  "The 
donee  is  a  mere  private  institution,  not  xmder 
the  control  of  the  city,  and  having  no  con- 
nection with  It.  If  the  taxpayers'  money 
can  be  taken  and  given  to  it,  it  may  be  also 
to  any  other  private  corporation,  or  it  may 
be  distributed  gratuitously  to  Individuals." 
There  can  be  no  difference  between  legal 
minds  that  this  case  was  properly  decided, 
but  It  has  no  application  to  the  case  at  bar, 
and  throws  no  light  wliatever  upon  the  tme 
meaning  of  section  80  of  article  3  of  the 
present  charter,  nor  upon  Its  ancestral  sec- 
tions of  the  charters  of  1867  or  1870.  The 
case  of  Campbell  t.  St  Louis,  71  Mo.  10& 
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arose  under  the  charter  of  1870,  but  the  pro- 
Tuuon  of  the  charter  aboye  quoted  was  not 
referred  to  or  relied  on  at  all.  The  facts 
In  that  case  were  that  the  Times  Company 
had  a  contract  to  do  the  city  printing.  The 
company  and  the  city  disagreed  as  to  the 
amount  due  the  company  for  printing  done 
under  the  contract.  The  essential  difference 
was  that  the  company  claimed  that  It  was 
entitled  to  charge  double  the  contract  price 
per  line  for  rule  and  figure  or  tabular  work. 
The  admlnistratiye  officers  refused  to  allow 
It,  and  treated  all  lines  alike,  and  applied 
the  contract  price  to  all  alike.  The  dty  coun- 
cil first  adopted  a  resolution  that  the  "said 
company  be  allowed  payment  In  full  for 
printing  on  their  scale  of  prices  for  tabular 
matter."  The  city  officers  still  refused  to 
allow  the  claim,  and  thereafter  the  city  eouu- 
cU  passed  an  ordinance  for  the  relief  of  the 
company,  directing  the  auditor  to  draw  his 
warrant  In  favor  of  the  company  for  the 
amount  claimed.  Thereupon  the  plaintiff,  as 
a  citizen.  Instituted  a  suit  for  an  Injunction 
to  restrain  the  city  from  carrying  the  or- 
dinance into  effect  The  defendants  demur- 
red to  the  petition.  The  circuit  court  sus- 
tained the  demurrer,  and  the  plaintiff  ap- 
pealed. The  St.  Louis  Court  of  Appeals  re- 
versed the  Judgment  of  the  circuit  court. 
The  reasoning  employed  by  the  Court  of  Ap- 
peals was  that  it  was  decided  in  Hitchcock 
▼.  St  Louis,  49  Mo.  484,  that  the  city  could 
not  make  a  donation  of  public  money  as  a 
gratuity;  that  the  charter  required  the  party 
having  the  contract  for  the  public  printing 
to  do  all  the  Job  ^ork  required,  and  that  it 
should  not  be  lawful  to  cause  any  printing 
to  be  done  or  paid  for  except  as  provided 
for  by  the  article  of  the  charter  relating  to 
public  printing:  that  said  article  required 
that  the  contract  for  public  printing  should 
be  let  by  the  comptroller,  by  competitive  bid- 
ding, to  the  lowest  and  best  bidder;  and  that 
the  power  to  let  the  contract  being  given  to 
the  comptroller  the  city  council  had  no  power 
In  the  matter  except  to  make  an  appropria- 
tion to  pay  for  the  work.  The  opinion  does 
not  state  who  was  vested  with  the  power  to 
determine  the  amount  of  work  that  had  been 
done  under  the  contract  but  Inferentlally  it 
might  be  said  that  the  opinion  regarded  that 
power  as  vested  In  the  comptroller.  It  was 
argued  in  that  case  that,  as  "a  dispute  had 
arisen  between  the  city  and  the  company  as 
to  the  amount  due  the  company  growing  out 
of  a  lawful  contract,  to  settle  which  the 
parties  might  have  recourse  to  a  court  of 
Justice,  therefore  the  city  had  a  right  to  set- 
tle and  adjust  it  by  compromise  out  of  court" 
But  the  Court  of  Appeals  answered  that  con- 
tention by  saying:  "The  plain  duty  of  the 
council  would  be  to  refer  the  subject  to  the 
courts  of  the  state;  and  where  it  attempts, 
In  place  of  this,  to  determine  the  validity  of 
the  claim,  and  to  provide  for  its  payment,  it 
Is  gnllty  of  a  plain  usurpation  of  power,  and 
a  wanton  waste  of  the  money  of  the  dty." 


The  defendants  appealed  from  this  decision 

of  the  St.  Iionls  Court  of  Appeals  to  this  court 
(Campbell  v.  City  of  St  Louis,  Tl  Mo.  106), 
where  by-  a  '"per  curiam"  opinion  the  opinion 
of  the  Court  of  Appeals  was  affirmed  and 
adopted. 

It  will  be  observed  that  the  prohibitions 
of  section  6  of  article  3  of  the  charter  of 
1870  were  not  referred  to  or  relied  on.  Mani- 
festly, they  were  not  applicable  to  that  case. 
These  cases  have  been  thus  fully  analyzed  to 
show  that  they  did  not  depend  for  their  de- 
cision upon  the  provisions  of  the  city  char- 
ter which  formed  a  part  of  the' evolution  of 
section  30  of  article  3  of  the  present  charter. 
The  present  charter  of  St.  Louis  was  framed 
by  a  board  of  freeholders  in  1876,  and  was 
adopted  by  the  people  at  an  election  held  on 
August  22,  1876.  Section  30  of  article  S  was 
made  up  by  taking  section  5  of  article  3  of 
the  charter  of  1870,  and  Inserting  the  word 
"lawful"  before  the  word  "tax,"  and  adding 
three  classes  of  subjects  thereto,  and  then 
adding  the  last  clause  as  to  the  two-thirds 
vote  being  necessary.  Thus  the  first  two 
classes  of  subjects  treated  of  in  section  30 
of  article  3  of  the  charter  of  1876  are  the 
same  as  the  two  prphibitions  of  the  charter 
of  1870;  that  is,  they  prescribe  that  the  as- 
sembly shall  not  have  power  (1)  to  release 
any  citizen  from  the  payment  of  any  lawful 
tax,  or  (2)  to  exempt  him  from  any  burden 
imposed  upon  him  by  law.  With  this  as  a 
foundation,  the  framers  of  this  charter  of 
1876  builded  section  30  by  adding  thereto: 
(S)  or  to  ordain  the  payment  of  any  demand 
not  authorized  and  audited  according  to  law; 
(4)  nor  to  ordain  or  authorize  the  compro- 
mise of  any  disputed  demand,  or  any  allow- 
ance therefor  or  therein,  except  as  provided 
in  the  contract  therefor;  (5)  or  the  payment 
of  any  damages  claimed  for  alleged  injuries 
to  persons  or  property.  And  then  were  add- 
ed the  words,  "except  by  ordinance,  and 
adopted  by  a  vote  of  two-thirds  of  the  mem- 
bers of  each  house,  taken  by  yeas  and  nays." 
Thus  it  will  be  observed  that  the  first  and 
second  classes  relate  to  excusing  a  citizen 
from  paying  money  into  the  city  treasury. 
The  third  class  relates  to  paying  money  out 
of  the  treasury.  The  fourth  class  might  re- 
sult in  the  payment  of  money  into  or  out  of 
the  treasury.  The  fifth  class  relates  wholly 
to  the  payment  of  money  out  of  the  treasury. 
Now,  the  contention  Is  that  by  the  quali- 
fying clause  at  the  end  of  the  section  It  was 
intended  to  give  the  assembly  power,  by  the 
prescribed  vote,  to  sit  as  a  quasi  court;  and 
award  and  pay  damages  to  a  citizen  for  In- 
juries done  by  the  city  to  his  person  or  prop- 
erty, but  that  the  assembly  had  no  power 
whatever  to  compromise  a  disputed  claim, 
or  to  order  the  payment  of  any  demand  not 
authorized  and  audited  according  to  law,  or 
to  exempt  a  citizen  from  any  burden  Imposed 
upon  him  by  law,  or  to  relieve  a  citizen  from 
the  payment  of  any  lawful  tax.  Or,  other- 
wise stated,  that  the  wisdom  and  Integrity 
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of  the  assembly  could  be  trusted  to  pay  out 
money  for  damages  for  Injuries  to  persons 
or  property,  and  thus  relieve  the  city  of  the 
expense  Incident  to  forcing  every  such  mat- 
ter into  court,  but  that  the  assembly  could 
not  be  trusted  to  compromise  a  disputed  de- 
mand, -which  might  result  in  the  city  paying 
or  receiving  more  or  less  than  its  adminis- 
trative officers  claimed  was  right,  and  that, 
as  decided  in  Campbell  v.  St  Louis,  "the 
plain  duty  of  the  council  [assembly]  would 
be  to  refer  the  subject  to  the  courts  of  the 
state,"  notwithstanding  the  costs  in  the  case 
might  exceed  the  difference  in  dispute.  And, 
further,  that  the  assembly  could  not  be  trust- 
ed to  deal  with  the  other  three  classes  of 
subjects  covered  by  the  section  in  question. 
This  contention  necessarily  means  that  the 
assembly  could  be  trusted  to  pay  out  money 
for  one  class  of  municipal  liabilities,  but 
could  not  be  trusted  to  pay  out  money  for 
any  other  class  of  such  liability,  and  could 
not  be  trusted  at  all.  to  deal  with  a  citizen 
when  It  came  to  the  question  of  the  payment 
of  money  into  the  treasury,  or  the  aettlement 
of  any  question  of  a  tax  or  burden  due  from 
or  resting  upon  the  citizen.  No  reason  is  at- 
tempted to  be  given  for  jthis  Inexplicable  dif- 
ference of  power  in  the  assembly.  The  con- 
tention Is  based  solely  upon  the  cold  words 
of  the  section,  which  it  la  said  precludes  all 
debate  as  to  the  meaning  or  reason  of  the 
law.  As  to  the  first  two  classes  of  subjects 
It  is  said  that  the  charter  of  1870  absolutely 
denied  power  to  the  assembly  to  deal  with 
them,  and,  as  they  were  brought  forward  into 
the  charter  of  1876,  they  must  be  still  con- 
strued as  absolute  prohibitions.  But,  if  this 
be  conceded  to  be  the  correct  meaning  of  that 
part  of  the  section,  it  will  not  solve  the  prob- 
lem; for  neither  the  charter  of  1870  nor  any 
previous  charter  contained  any  prohibition 
against  the  assembly  ordaining  the  payment 
of  any  demand  not  authorized  and  audited  ac- 
cording to  law,  nor  any  prohibition  against 
the  assembly  authorizing  the  compromise  of  a 
disputed  demand.  So  the  argument  that  the 
section  Intended  that  there  should  be  an  ab- 
solute prohibition  against  the  assembly  doing 
any  of  these  acts  could  not  be  drawn  from 
any  prior  laws,  and  hence  that  reason  for  ex- 
cluding the  qualifying  clause  at  the  end  of 
the  section  from  those  classes  of  subjects 
would  not  apply.  There  is,  therefore,  no  rea- 
son for  thus  .restricting  the  qualifying  clause 
to  the  fifth  class  of  subjects,  and  not  apply- 
ing it  to  the  other  four  classes;  and  "the  rea- 
son of  the  law  Is  the  life  of  the  law." 

But  It  is  said  that  the  general  rule  of  law 
la  that,  in  the  absence  of  punctuation  show- 
ing a  different  intent,  an  exception  or  proviso 
In  a  statute  applies  only  to  Its  Immediate 
antecedent  in  the  statute,  and  therefore  the 
exception  in  this  section  applies  only  to  the 
fifth  class  of  subjects.  Sutherland  <m  Statu- 
tory Construction,  i  267,  thus  states  the  rule: 
"Relative  and  qualifying  words  and  phrases, 
grammatically  and  legally,  where  no  contrary 


intention  appears,  refer  solely  to  the  last  an- 
tecedent A  proviso  is  construed  to  apply  to 
the  provision  or  clause  Immediately  preced- 
ing." But,  after  referring  to  the  cases  Illus- 
trative of  the  general  rule,  the  author,  In  tbe 
same  section,  adds:  "This  principle  is  of  no 
great  force.  It  Is  only  operative  when  there 
is  nothing  in  the  statute  indicating  tbat  a. 
relative  word  or  qualifying  provision  is  In- 
tended to  have  a  different  effect  And  a  very 
slight  indication  of  legislative  pun>ose,  or  a 
parity  of  reason,  or  the  natural  and  ccHnmon- 
sense  reading  of  the  statute  may  overturn  it, 
and  give  It  a  more  extended  application. 
•  *  •  Qualifying  words  have  been  applied 
to  several  preceding  sections  where  tbe  na- 
ture of  tbe  provisions  and  the  obvious  sense 
required  it  •  •  •  Where  the  Intentlou  Is 
manifest  a  proviso  or  qualifying  words  or 
clauses  found  In  the  middle  of  a  sentence 
may  be  placed  at  the  end;  or,  when  inserted 
In  one  section,  they  may  be  applied  to  the 
matter  of  another  section."  The  many  cases 
cited  In  the  notes  to  the  text  afford  ample 
lllnstration  of  the  many  instances  in  which 
the  general  rule  has  found  exceptions.  In 
fact  the  exceptions  have  been  applied  oftener 
than  the  rule.  Dwarris'  Treatise  on  Statutes 
(2d  Ed.)  p.  600,  says:  "When  words  are  at 
the  beginning  of  a  sentence,  they  may  govern 
the  whole.  •  »  •  When  words  are  at  the 
end  of  a  sentence,  they  may  refer  to  tbe 
whole.  Thus  the  words,  "per  legem  terrse." 
In  Cap.  29  of  Magna  Oharta,  being  towards 
the  end  of  the  chapter,  have  been  always 
held  to  refer  to  all  the  precedent  matter. 
But  If  words  are  In  the  middle  of  a  sentence, 
and  sensibly  apply  to  a  particular  branch  of 
It  can  they  be  extended  to  that  which  fol- 
lows? Agreeably  to  reason,  and  In  grammat- 
ical construction,  it  would  seem  not;  but  as 
statutes  are  read  without  breaks  and  stops, 
it  is  not  at  any  time  clear  that  words  belong 
to  any  particular  branch  of  a  sentence;  It 
must  be  collected  from  the  context  to  what 
they  relate;  and  they  are  often,  as  will  be 
seen,  to  be  read  distributively— 'reddendo  sin- 
gula singulis.'"  Sedgwick  on  the  Construc- 
tion of  Stats.  (2d  Ed.)  p.  226,  says:  "A  lim- 
iting clause  Is  generally  to  be  restrained  to 
the  last  preceding  antecedent"  The  author 
cites  In  support  of  this  statement  the  case  of 
Cushing  T.  Worrick,  8  Gray,  882,  but  omits 
the  very  important  words  of  that  decision 
which  complete  the  part  of  the  sentence 
wherein  the  rule  stated  is  laid  down,  which 
are,  "unless  there  is  something  in  the  subject- 
matter  which  requires  a  different  construc- 
tion." Id.  p.  3S5.  But  the  same  author  (page 
225)  says:  "Common  sense  should  prevail 
over  strict  grammatical  rules,  and  punctua- 
tion should  not  control.  Gyger's  Estate,  65 
Pa.  311.  The  punctuation  of  a  statute  is  not 
to  be  considered.  Cushing  v.  Warrick,  0 
Gray,  382;  Hamilton  v.  Steamboat  Hamilton, 
16  Ohio  St  428." 

A  few  illustrations  from  the  many  cases 
collated  by  the  text-wrtters  will  point  to  the 
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mle  and  Its  exceptions.  Thus,  a  proylso  In 
the  flnrt  section  of  an  act  was  held  to  apply 
to  the  second  section  of  the  act  also.  Me- 
chanics', etc.,  Bank  Appeal,  31  Conn.  68.  A 
proviso  at  the  end  of  one  section  was  held 
to  extend  to  the  whole  act  .  United  States  v. 
Babbitt,  1  Black,  56,  17  L.  Ed.  W;  Mayor 
of  Cumberland  t.  Magruder,  34  Md.  381; 
Great  Western  Railway  Co.  t.  Swindon  &  C. 
Extension  Ry.  Co.,  Law  Rep.  9  App.  Cas., 
loc.  dt.  808;  Eby's  Appeal.  70  Pa.  311;  Cox- 
son  y.  Doland,  2  Daly,  66;  Hart  v.  Kennedy, 
15  Abb.  Prac.  290;  Gyger's  Estate,  66  Pa. 
311;  State  ex  rel.  Davis  v.  Forney,  21  Neb. 
223,  31  N.  W.  802;  State  ex  rel.  v.  Turnpike 
Co.,  16  Ohio  St.,  loc.  clt.  319;  Fisher  v.  Con- 
nard,  100  Pa.,  loc.  clt.  69.  In  Hart  v.  Ken- 
nedy, 15  Abb.  Prac.  290,  and  In  Coxson  t. 
Doland,  2  Daly,  66,  a  provision  of  the  metro- 
politan police  act  of  New  York  was  Involved. 
It  provided  that  no  member  of  the  police 
force  "shall  be  liable  to  military  or  jury  duty, 
or  to  arrest  on  civil  process,  nor  to  service  of 
subpcenas  from  civil  courts,  whilst  on  actual 
duty."  It  was  contended  that  the  words 
"whilst  on  actual  duty"  referred  only  to  Its 
Immediate  antecedent  "nor  to  service  of  sub- 
pcenas from  dvll  courts,"  and  did  not  apply 
to  the  other  precedents  in  the  section.  But 
the  court  said:  "Whatever  may  have  been 
the  object  of  this  alteration,  It  Is  very  plain 
that  the  substitution  of  the  word  'or'  for 
•nor,'  and  of  'nor'  for  'or,'  has  made  no  change 
In  the  meaning  of  the  section,  and  the  deci- 
sion in  the  case  of  Hart  v.  Kennedy  la  as 
applicable  to  it  now  as  It  was  before.  'Or' 
Is  a  conjunction,  marking  distribution,  an  al- 
ternative, or  opposition;  and  the  conjunction 
"nor*  performs  the  same  ofBce  in  negative 
propositions.  The  first  Is  properly  used  In 
connection  with  'either,'  and  the  latter  with 
'neither.'  The  use  of  both  in  this  case  was 
inadmissible,  and,  as  the  negative  'shall  not' 
was  placed  at  the  beginning  of  the  sentence, 
the  transposition  of  'or'  for  'nor'  from  one 
predicate  to  another  could  in  no  way  afFect 
the  meaning."  Accordingly,  it  was  held  that 
the  words  "whilst  on  actual  duty"  applied 
to  nil  the  precedents  in  the  section,  and  was 
not  limited  to  the  immediate  antecedent.  In 
Matthews  v.  Commonwealth,  18  Grat.  089, 
two  clauses  In  a  section  were  transposed  to 
make  the  section  constitutional.  The  Ameri- 
can &  English  Enc.  Law  (1st  Ed.)  p.  435, 
thus  tersely  defines  the  office  of  provisos,  ex- 
ceptions, and  saving  clauses:  "A  proviso  is 
something  Ingrafted  upon  an  enactment,  and 
Is  used  for  the  purpose  of  taking  special  cases 
out  of  tbe  general  act,  and  providing  specially 
for  them.  An  exception  is  a  clause  similar 
to  the  proviso,  exempting  from  the  operation 
of  an  enactment  that  which,  but  for  it,  would 
have  been  included.  A  saving  clause  is  an 
exception  of  a  special  thing  out  of  general 
things  mentioned  In  the  statute.  It  Is  ordi- 
narily a  restriction  In  a  repealing  act,  and 
saves  rights,  pending  proceedings,  penalties), 
etc.,  from  tbe  annihilation  which  would  result 


from  unrestricted  repeal.  Tbe  particular  in- 
tent expressed  in  a  proviso  or  exception  will 
control  the  general  intent  of  the  enactment. 
The  proviso  should  be  confined  to  what  im- 
mediately precedes,  unless  a  contrary  Intent 
clearly  appears,  and  should  be  construed  with 
tbe  section  with  which  it  is  connected.  This 
rule  Is  not,  however,  absolute,  and,  if  the 
context  requires,  the  proviso  may  be  con- 
strued as  a  limitation  extending  over  more 
than  what  immediately  precedes,  or  may 
amount  to  an  Independent  enactment."  Tbe 
cases  cited  In  support  or  Illustration  of  the 
text  are  too  numerous  to  be  reviewed  or 
analyzed  here. 

It  is  in  tbe  light  of  these  cases  and  these 
rules  of  law  that  section  30  of  article  3  of 
the  city  charter  must  be  read.  Neither  g;ram- 
matlcal  construction,  punctuation,  nor  relative 
arrangement  of  the  several  parts  of  the  sec- 
tion must  be  allowed  to  absolutely  control. 
A  common-sense  interpretation  Is  the  safest 
and  surest  to  apply,  bearing  always  In  mind 
the  mischiefs  to  be  remedied  and  the  benefits 
to  be  secured  by  the  law. 

There  is  nothing  upon  the  face  of  the  sec- 
tion which  gives  support  to  tbe  theory  that 
the  framers  of  the  charter  Intended  to  abso- 
lutely prohibit  the  assembly  from  legislating 
as  to  the  first,  second,  third,  and  fourth  class- 
es of  subjects  covered  by  the  section,  but  in- 
tended to  give  tbe  assembly  i>ower  as  to  the 
fifth  class.  If  two-thirds  agreed  to  the  ordi- 
nance. The  character  and  nature  of  the  sub- 
jects embraced  in  the.  section  is  not  such  as 
would  suggest  the  denying  of  such  power  as 
to  four  of  the  classes  and  conferring  it  as  to 
the  fifth  class.  The  mischiefs  to  be  remedied 
did  not  require  or  suggest  such  a  difference 
of  power.  In  fact  the  mischief  apparent 
from  the  history  of  the  evolution  of  the  sec- 
tion, that  needed  specifically  to  be  remedied, 
from  the  standpoint  of  the  city,  was  that  cre- 
ated by  the  decision  In  Campbell  v.  St  Louis, 
71  Mo.  106,  which  denied  to  the  dty  the  pow- 
ert  to  compromise  a  disputed  demand,  and 
made  it  obligatory  upon  the  city  to  agree 
with  its  adversary  on  Its  adversary's  terms, 
or  else  to  throw  the  matter  Into  court.  The 
other  mischiefs  to  be  remedied  were  such  as 
principally  affected  the  rights  of  the  citizen 
In  his  dealings  or  relation  with  the  dty,  and 
as  to  which  no  tribunal  had  any  power  to 
relieve  the  citizen,  however  gross  the  wrong 
suffered.  The  lawmakers  knew  that  under 
the  prior  charters  the  city  bad  no  power  to 
relieve  a  citizen  from  the  x>ayment  of  a  law- 
ful tax,  nor  to  exempt  falm  from  any  burden 
Imposed  upon  him  by  law.  If  the  framers  of 
the  charter  of  1876  had  been  satisfied  with 
the  working  of  the  old  rule  on  this  subject, 
it  Is  only  reasonable  to  believe  that  they 
would  have  left  these  prohibitions  Just  as 
they  were  under  the  charter  of  1870,  in  a 
section  by  themselves,  and  would  not  have 
placed  them  in  a  section  with  other  matters, 
and  would  not  have  placed  them  in  a  section 
which  concluded  with  tbe  words,  "except  by 
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ordinance  and  adopted  by  a  vote  of  two-thirds 
of  the  members  of  eacb  bouse,  taken  by  yeas 
and  nays."  The  fact  that  those  matters  are 
so  placed  In  the  same  section  of  the  charter 
Tvlth  the  other  three  classes,  and  that  the 
section  concludes  with  the  words  quoted,  is 
most  conclusive  evidence  of  the  intention  of 
the  framers  of  the  charter  to  change  the  in- 
exorable character  of  the  old  law,  and  to  pro- 
vide for  a  more  humane,  reasonable,  flexible, 
and  just  method  for  the  city  and  Its  citizens 
to  meet  and  adjust  their  differences,  and  cor- 
rect the  mischief  which  always  follow  from 
any  set  of  harsb  and  Immutable  rulea 

This  results  in  holding  that  the  words  "ex- 
cept by  ordinance,"  etc.,  at  the  end  of  section 
30  of  article  3  of  the  city  charter,  apply  to 
all  five  classes  of  subjects  covered  by  that 
section,  and  not  simply  to  the  fifth  class,  and 
that  the  ordinance  In  question  Is  not  pro- 
hibited by  section  30  of  article  3  of  the  char- 
ter. 

This  leaves  for  consideration  only  the  con- 
tention tbat  the  ordinance  in  question  vio- 
lates the  provisions  of  sections  46  and  47 
of  article  4  of  the  Constitution,  which  pro- 
hibit the  general  assembly  to  grant,  or  to 
authorize  any  city  to  grant,  any  public  money 
or  thing  of  value  to  an  individual.  Of  this 
but  little  need  be  said.  If  the  ordinance  in 
question  made  a  donation  of  public  money 
to  an  individual,  it  would  be  void,  as  was 
well  said  in  Hitchcock  v.  St  Louis,  49  Mo. 
484.  But  such  Is  not  the  fact  here.  The  or- 
dinance only  appropriates  the  expense  that  a 
public  ofllcer  Incurred  and  paid,  while  in  the 
discharge  of  his  duty  as  such  officer,  in  re- 
moving a  nuisance  from  the  public  highway, 
which  the  law  expressly  required  him  to  do, 
and  which  the  city  was  under  obligation  to 
its  citizens  to  do  in  the  discharge  of  its  police 
.  power  and  its  health  and  safety  duty.  Such 
expense  was  as  much  public  expense  as  If  a 
leper  or. person  afflicted  with  smallpox  or  a 
violently  Insane  person,  with  homicidal  tend- 
ency, was  found  on  a  populous  street,  or  in  a 
public  park  or  public  building,  and  it  had  be- 
come necessary  to  hire  a  carriage  or  ambu- 
lance to  remove  him.  No  one  would  deny  that 
such  an  expense  was  properly  a  public  ex- 
pense, and  that,  if  any  officer  whose  duty  it 
was  to  remove  such  a  person  had  paid  such 
expense,  it  would  be  not  only  competent,  but 
proper,  for  the  public  to  reimburse  him.  An 
act  or  ordinance  appropriating  money  to  pay 
such  expense  would  not  be  a  donation  of  pub- 
lic money  to  an  Individual. 

The  Am.  &  Eng.  Enc.  Law  (1st  Ed.)  p. 
S40,  sums  up  the  law  on  this  subject  as  fol- 
lows: "Public  officers  acting  faithfully  and 
without  fault,  and  pursuant  to  authority,  are 
entitled  to  be  reimbursed  for  anything  rea- 
sonably and  necessarily  disbursed  by  them  in 
executing  the  duties  of  their  offices,  and  the 
public  or  a  public  corporation  has  power  to 
indemnify  their  officers  and  agents  against 
any  charge  or  liability  they  may  incur  in  the 
bona  fide  discharge  of  thehr  duty,  even  though 


their  acts  were  illegal,  or  they  had  mistaken 
their  legal  rights  and  authority.  But  when; 
the  corporation  has  no  duty  to  perform,  no 
rights  to  defend,  no  Interests  to  protect,  and 
no  pecuniary  or  corporate  concern  wltb  the 
discharge  of  the  duties  of  the  officer,  it  has 
no  power  to  indemnify  him."  Numerous  and 
apposite  cases  are  cited  in  support  of  the 
text.  Here  the  municipal  corporation  had  a 
duty  to  perform,  rights  to  defend,  and  inter- 
ests to  protect  in  removing  or  having  re- 
moved the  nuisance  from  the  streets.  The 
officer  acted  bona  fide,  within  the  scope  of 
his  duties,  lawfully.  The  Indemnity  was  le- 
gal and  proper. 

It  follows  that  the  circuit  court  erred  in 
sustaining  the  demurrer  to  the  answer,  and 
that  the  petition  states  no  cause  of  action. 

The  Judgment  of  the  circuit  court  is  re- 
versed.   All  concur. 


SNOW  V.  BASS  et  aL 

(Supreme  (Dourt  of  Missouri,  Division  No.  2. 
April  1,  1803.) 

TRUST  DBBD— CONSTRUCTION— PATUBNT  BB- 
FORB  MATURITY— FBNAIiTT  rOR  REFUSINO 
TO  SATISFY  MORTQAQB. 

1.  A  deed  of  trust  provided  that  the  granton 
might  sell  any  portion  of  the  property,  and 
have  the  same  rdeased  by  paying  the  price  on 
the  debt  secured,  and  that  all  Interest  on  the 
sums  so  paid  should  cease  after  the  next  semi- 
annual interest  paymeut,  but  that  no  such  sale 
should  be  completed  unless  the  cestui  que  trust 
was  first  consulted,  and  the  price  was  satis- 
factory to  it.  Beid,  that  the  grantors  could 
pay  the  debt  before  maturity  with  mouey  ob- 
tained by  placing  a  second  mortgage  on  the 
land. 

2.  Bev.  St  1899,  S  4363,  provides  that  any 
person  recelviug  satisfaction  of  a  mortgage  or 
deed  of  trust  who  shall  not  within  30  dajs 
after  request  and  tender  of  cost,  acknowledge 
satisfaction  on  the  record,  or  deliver  a  suffi- 
cient deed  of  release,  shall  be  liable  to  a  pen- 
alty. Held  not  enforceable  against  a  mortga- 
gee who  In  good  faith  believed  that  the  debt 
secured  by  deed' of  trust  was  not  due  when 
tender  was  made,  and  who  refused  on  tliat 
ground  to  accept  the  money  tendered. 

Appeal  from  Circuit  Court  Greene  Coun- 
ty;   Jas.  T.   Neville,  Judge. 

Action  by  F.  O.  Snow  against  Sampson 
Bass  and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Modified. 

This  action  was  begun  by  plaintiff  filing 
bis  petition  in  four  counts  upon  four  coupon 
notes  of  the  aggregate  amount  of  $560,  for 
which  sum,  with  Interest  thereon,  he  asked 
Judgment  To  pialntiif's  petition  defendants 
filed  the  following  answer: 

"Come  the  defendants,  and  make  now 
their  appearance  to  this  cause  of  action,  and, 
answering  plalntifTs  petition,  say: 

"(1)  In  answer  to  the  first  and  third  counts 
of  said  petition,  these  defendants  admit  tbat 
they  executed  the  coupons,  or  interest  notes,  or 
instruments  of  writing,  as  set  out  in  said 
first  and  third  counts  of  said  petition,  and 
attached  as  exhibits  thereto,  and  admit  that 
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they  are  Indebted  to. the  plaintiff,  by  reason 
of  the  execution  of  said  Instruments,  In  the 
sum  of  $280— that  Is,  by  reason  of  the  said 
coupon  or  Instrument  of  writing  declared 
on  In  the  first  count  of  said  petition  in  the 
sum  of  $200,  and  by  reason  of  the  coupon 
or  instrument  of  writing  declared  on  In  the 
third  count  of  said  petition  in  the  sum  of 
$80;  but  defendants  deny  that  they  are  in- 
debted to  said  plaintiff  by  reason  of  any 
interest  on  said  instruments  of  writing,  or 
either  of  them,  or  for  any  further  or  other 
sums  on  the  Instruments  declared  on  in  the 
first  and  third  counts  of  said  petition,  ttian 
In  the  aggregate  sum  of  $280,  and  which 
said  sum  of  $280  the  defendants  here  tender 
In  oi>en  court  to  the  plaintiff,  and  ask  to  be 
discharged  from  the  action  declared  on  in 
said  counts,  with  their  costs. 

"(2)  Defendants  admit  that  they  executed 
the  Instruments  declared  on  in  the  second 
and  fourth  counts  of  said  petition,  copies 
of  which  instruments  are  attached  thereto; 
but  defendants  say  that  they  are  not  indebt- 
ed to  the  plaintiff  by  reason  of  the  execu- 
tion of  said  instruments,  and  were  not  at  the 
time  of  the  institution  of  this  suit;  that  said 
coupons  or  interest  notes  declared  on  In  said 
second  and  fourth  counts  of  said  petition, 
copies  of  which  are  attached  to  said  peti- 
tion, were  at  the  time  of  the  institution  of 
this  suit  duly  paid  off  and  discharged. 
Wherefore  defendants  pray  to  be  discharged 
with  their  costs. 

"(3)  Defendants,  for  another  and  further 
defense  to  said  cause  of  action  set  out  in 
all  the  counts  of  said  petition,  say:  That 
prior  to  the  1st  day  of  October,  1897,  the 
said  Sampson  Bass,  one  of  the  defendants 
herein,  was  In  litigation  with  the  said  Brlnlc- 
erhoff-Faris  Trust  and  Savings  Company 
(hereinafter  designated  'Savings  Company'), 
an  organization  duly  incorporated  under  the 
laws  of  the  state  of  Missouri,  and  located 
and  having  its  place  of  business  in  the  city 
of  Clinton,  in  the  state  of  Missouri.  That  at 
that  time  an  adjustment  and  agreement  of 
all  matters  in  litigation  was  reached  between 
said  parties,  the  defendant  Sampson  Bass 
and  the  said  Savings  Company,  whereby  the 
said  Sampson  Bass  admitted  an  Indebtedness 
of  $7,000  to  said  savings  company,  but  not 
then  being  able  to  pay  said  amount,  and  hay- 
ing no  property  out  of  which  to  pay  said 
<debt  than  the  real  estate  hereinafter  men- 
tioned, defendants  agreed  that  they  would 
execute  to  said  savings  company  their  cer- 
tain promissory  notes  for  'the  said  sum  of 
^7,000,  provided  they  should  be  permitted  to 
pay  said  notes  from  proceeds  of  sale  of  real 
estate  from  time  to  time  as  said  real  es- 
tate should  be  sold;  and  In  pursuance  of 
said  agreement,  and  for  the  consideration 
aforesaid,  defendants,  on  the  1st  day  of  Oc- 
tot>er,  1807,  made,  executed,  and  delivered 
to  the  said  savings  company  their  two  cer- 
tain promissory  notes  la  words  and  figures 
as  follows: 


••  'No.  3573A.  12,000.00 

"'United  States  of  America. 


"  'State  of  Missouri. 


Real  Estate  Bond. 


"  'Enow  all  men  by  these  Presents,  That 
we,  Sampson  Bass  and  Eliza  Bass,  of  Greene 
County,  In  the  State  of  Missouri,  for  value 
received,  are  Justly  indebted  to  the  Brinker- 
hoff-Farls  Trust  and  Savings  Company  of 
Clinton,  Missouri,  in  the  sum  of  Two  Thou- 
sand Dollars,  which  sum  of  money  In  New 
York  Exchange  we  hereby  promise  to  pay 
to  the  said  Brinkerhoff-Faris  Trust  and  Sav- 
ings Company,  or  order,  on  the  first  day  of 
October,  A.  D.  Nineteen  Hundred  and  Two, 
at  the  office  of  the  said  Brinkerhoff-Faris 
Trust  and  Savings  Company,  at  Clinton,  Mis- 
souri, with  Interest  at  the  rate  of  eight  per 
cent,  per  annum  from  this  date  until  due 
or  default  be  made,  and  If  not  paid  when 
due,  or  if  a  default  occur  In  the  payment 
of  any  of  the  Interest  Coupons  hereto  attach- 
ed, then  this  bond  to  bear  Interest  at  the 
rate  of  eight  per  cent  per  annum  there-' 
after,  said  Interest  until  the  maturity  of  this 
bond  being  payable  semi-annually  on  the 
first  day  of  April  and  October  in  each  year 
according  to  the  terms  of  ten  coupons  of 
even  date  herewith  attached  to  the  bond  and 
numbered  from  one  to  ten  inclusive. 

"  ■This  bond  is  secured  by  a  deed  of  trust 
of  even  date  herewith  being  the  only  lien 
upon  certain  real  estate  situated  In  Greene 
County  and  State  of  Missouri,  which  deed 
of  trust  is  duly  recorded,  and  is  payable 
according  to  the  conditions  in  said  Deed  of 
Trust  expressed. 

"  '[Signed]  Sampson  Bass. 

'"[Signed]  Eliza  Bass. 

"  'Dated  at  Clinton,  In  the  County  of  Hen- 
ry and  State  of  Missouri,  on  the  First  Day 
of  October,  18»7.' 

"That  the  instruments  sued  on  as  set  ont 
In  the  second  and  fourth  counts  of  said  peti- 
tion are  two  of  the  ten  coupons  mentioned 
in  the  note  Just  above  described,  and  are 
Nos.  4  and  5  of  said  coupons. 


'No.  3573B. 


$5,000.00 


"'United  States  of  America. 
"  'State  of  Missouri.  Real  Estate  Bond. 

"  'Know  all  men  by  these  presents,  That 
we.  Sampson  Bass  and  Eliza  Bass,  of  Greene 
County,  in  the  State  of  Missouri,  for  value 
received  are  Justly  Indebted  to  the  Brinker- 
hoff-Faris Trust  and  Savings  Company  of 
Clinton,  Missouri,  in  the  sum  of  Five  Thou- 
sand Dollars,  which  sum  of  money  in  New 
York  Exchange  we  hereby  promise  to  pay 
to  said  Brinkerhoff-Faris  Trust  and  Savings 
Company,  or  order,  on  the  first  day  of  Octo- 
ber. A.  D.  Nineteen  Hundred  and  Two,  at 
the  office  of  the  said  Brinkerhoff-Faris  Trust 
and  Savings  Company,  at  Clinton,  Missouri, 
with  Interest  at  the  rate  of  eight  per  cent 
per  annum  from  this  date  until  due  or  de- 
fault be  made,  and  if  not  paid  when  due. 
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or  If  a  default  occur  in  the  payment  of  any 
of  the  Interest  coupons  hereto  attached,  then 
this  bond  to  bear  interest  at  the  rate  of 
eight  per  cent  per  annum  thereafter,  said 
Interest  until  the  maturity  of  this  bond  be- 
ing payable  semi-annually  on  the  first  day 
of  April  and  October  of  each  year,  accord- 
ing to  the  terms  of  ten  coupons  of  even 
date  heretvith  attached  to  the  bond  and  num- 
bered from  one  to  ten  inclusive. 

"  'This  bond  Is  secured  by  a  deed  of  trust 
of  even  date  herewith  being  the  only  lien 
upon  certain  real  estate  situated  in  Greene 
County  and  State  of  Missouri,  'which  deed  of 
trust  is  duly  recorded,  and  is  payable  accord- 
ing to  the  conditions  of  said  deed  of  trust  ex- 
pressed. 

"  '[Signed]  Sampson  Bass. 

"'[Signed]  Eliza  Bass. 

"  "Dated  at  Clinton,  in  the  County  of  Henry 
and  State  of  Missouri,  the  Fhrst  day  of  Oc- 
tober, 189T.' 

"That  the  instruments  sued  on  and  set  out 
in  the  first  and  third  counts  of  said  petition 
are  two  of  the  coupons  mentioned  in  the  sec- 
ond note  just  above  described  are  Nos.  4  and 
5  of  said  coupons.  That  for  the  purpose  of 
securing  the  payment  of  both  said  notes 
herein  set  out,  and  all  the  coupons  thereto 
to  each  note  attached,  defendants,  on  the  let 
day  of  October,  1897,  made,  executed,  and 
delivered  to  John  H.  Lucas  and  Herman  P. 
Farls,  as  trustees,  their  certain  deed  of  trust 
conveying  to  said  trustees  the  real  estate 
therein  described,  and  in  which  are  set  out 
the  terms  and  conditions  upon  which  said 
notes  might  be  paid,  which  said  deed  of  trust 
is  in  words  and  figures  as  follows.     •     •'    •" 

In  lieu  of  the  deed  of  trust  here  called  for 
and  copied  In  full  in  defendants'  answer,  we 
will  Insert,  to  save  space,  only  these  two  pro- 
visions thereof,  out  of  the  ordinary  in  such 
instruments,  and  of  peculiar  significance  In 
this  controversy,  to  wit: 

First.  "It  being  expressly  agreed  that  flrst 
parties  may  sell  any  portion  of  the  above  de- 
scribed property  at  its  fair  and  reasonable 
value  and  have  the  same  released  from  the 
lien  of  this  incumbrance  by  paying  the  full 
purchase  price  and  value  thereof  on  the  In- 
debtedness hereby  secured,  and  ail  interest 
on  such  sums  so  paid  shall  cease  and  deter- 
mine from  the  next  semiannual  interest  pay- 
ment thereafter,  but  no  such  sale  shall  be 
completed  or  this  agreement  be  binding  un- 
less the  third  party  is  first  consulted  and  the 
purchase  price  of  such  proposed  sale  la  satis- 
factory to  it" 

Second:  "Or  If  said  first  party  shall  give 
notice  of  intention  to  make  payment  before 
due,  as  hereinbefore  provided,  and  payment 
in  accordance  with  said  notice  is  not  made, 
then  it  is  hereby  specifically  agreed  that  the 
whole  debt  shall,  at  the  option  of  the  legal 
holder  of  said  bond  and  unpaid  coupons,  be- 
come due  and  payable  and  thla  deed  shall  re- 
main In  force." 


"That  by  the  terms  and  conditions  of  said 
deed  of  trust  it  was  expressly  agreed  that 
the  payees  of  said  notes,  the  first  iiartles  in 
said  deed  of  trust  and  the  defendants  In  this 
suit,  might  sell  any  portion  of  the  above-de- 
scribed property  mentioned  in  said  deed  of 
trust  at  its  fair  and  reasonable  value,  and 
have  said  real  estate  so  sold  released  from 
this  Incumbrance  by  paying  the  full  purchase 
price  and  value  received  therefor  on  the  in- 
debtedness secured  by  said  deed  of  trust; 
and  it  is  further  provided  tliat  said  notes 
hereinbefore  mentioned  and  set  out  In  said 
petition  might  be  paid  or  partially  paid  from 
the  sale  of  said  mortgaged  property,  or  any 
portion  thereof,  as  in  said  deed  of  trust  set 
out,  and  that  such  payment  of  said  notes,  or 
partial  payments  thereon,  might  be  made  at 
any  interest-paying  time  mentioned  in  said 
notes;  or  such  payments  might  be  made  at 
any  time  by  paying  the  principal  and  all  in- 
terest accruing  thereon  up  to  the  time  of  the 
next  semiannual  Interest-paying  period  next 
occurring  after  said  payment  That  said 
notes  herein  set  out  each  and  both  of  them, 
are  payable,  principal  and  interest  thereon, 
in  New  York  exchange,  as  evidenced  by  said 
principal  notes  and  coupon  notes  attached  to 
said  principal  notes,  at  the  office  of  said  sav- 
ings company  at  Clinton,  Missouri.  The  said 
Interest  is  payable  semiannually  on  the  1st 
day  of  April  and  October  in  each  year  in 
New  York  exchange.  That  by  the  terms  and 
conditions  aforesaid,  as  so  set  out  tn  said 
deed  of  trust  and  in  said  notes,  the  defend- 
ants were  given  the  option  or  privilege  of 
paying  said  notes  and  interest  thereon  at  the 
office  of  said  savings  company  in  said  city  of 
Clinton,  Missouri,  at  any  interest-paying  time 
as  mentioned  In  said  notes  and  coupons,  or 
at  any  other  time,  upon  condition  that  the 
Interest  up  to  the  next  occurring  Interest-pay- 
ing period  should  be  tendered,  together  with, 
the  principal,  at  the  time  of  making  such 
payment  or  tender.  That  exercising  such 
privilege  and  option,  these  defendants  sold  a 
portion  of  the  real  estate  in  said  deed  of 
trust  described,  and  on  the  29th  day  of  Sep- 
tember, 1899,  tendered  at  the  office  of  said 
savings  company  In  the  city  of  Clinton,  Mis- 
souri, the  sum  of  $7,280  to  Herman  P.  Far!?, 
the  secretary  and  treasurer  of  said  savings 
company,  and  one  of  the  trustees  mentioned 
in  said  deed  of  trust  and  the  agent  of  plain- 
tiff to  receive  the  payment  of  said  notes,  at 
the  office  of  said  savings  company  In  the  city 
of  Clinton,  Missouri;  the  said  sum  of  $7,2S0 
being  the  amount  of  principal  and  Interest 
due  on  the  two  principal  notes  herein  men- 
tioned on  the  1st  day  of  October,  1899,  he 
(the  said  Faris)  then  and  there  having  In  bi» 
possession,  as  agent  of  said  plaintiff,  the  said 
notes  for  |5,000  and  $2,000,  together  with 
the  coupons  here  sued  on  and  the  other  cou- 
pons attached  to  said  notes;  and  the  said  de- 
fendants then  and  there  tendered  to  him,  the 
said  Farls,  agent  and  trustee  as  aforesaid,  in 
New  York  exchange,  the  sum  of  $7,280^  be- 
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log  the  amount  of  the  principal  of  aald  notes 
and  all  the  interest  on  both  and  each  of  them 
up  to  the  let  day  of  October,  1899,  which 
■aid  iBt  day  of  October,  1899,  was  the  first 
semiannual  Interest-paying  period  next  after 
said  tender,  and  demanded  the  surrender  of 
said  notes,  with  all  coupons  thereto  attached. 
Including  the  coupons  here  sued  on.  That 
the  said  Farls  refused  to  accept  said  $7,280 
In  New  Tork  exchange,  and  refused  to  de- 
liver up  to  defendants  said  principal  notes 
and  coupons,  because,  as  he,  the  said  Farls, 
claimed  and  asserted,  the  said  notes  bad  been 
assigned,  and  were  not  then  the  property  of 
said  savings  company.  And  now  again  come 
the  defendants  herein  in  court,  and  tender  for 
the  use  of  the  plaintiff,  the  said  sum  of  $7,- 
2S0  In  payment  of  said  principal  notes  of 
$5,000  and  $2,000  and  all  Interest  due  there- 
on up  to  the  1st  day  of  October,  1899,  and 
pray  that  said  deed  of  trust  be  canceled,  and 
said  notes  be  delivered  up  to  defendants,  and 
that  they  (the  defendants)  be  discharged, 
with  tbelr  costs. 

"(4)  And  defendants  now,  as  a  counter^ 
claim  against  said  indebtedness  of  defendants 
to  plaintiff,  as  in  the  third  defense  of  this 
answer  set  out,  and  adopting  all  of  the  al- 
legations of  said  third  defense  of  this  an- 
swer as  part  of  their  statement  of  counter- 
claim, further  say:  That  about  the  1st  day 
of  Ang^ust,  1899,  defendants  notified  said 
Farls,  one  of  the  trustees  in  said  deed  of 
trust,  and  the  secretary  and  treasurer  of  said 
savings  company,  that  they,  the  said  de- 
fendants, desired  to  pay  off  all  of  said  notes 
and  all  Interest  due  thereon  up  to  the  1st 
day  of  October,  1899.  That  thereupon  the 
said  Farls  Informed  the  plaintiff,  who  bad  at 
that  time  become  and  was  the  owner  and 
bolder  of  said  notes,  that  application  was 
made  by  the  defendants  herein  to  pay  same, 
and  said  notes  were  sent  by  the  said  plain- 
tiff, who  was  then  and  now  is  a  nonresident 
of  this  state  (his  exact  place  of  residence  Is 
not  known  to  these  defendants),  to  said 
Farls,  and  the  said  Farls  thereupon  notified 
said  defendants  that  said  notes  would  be  at 
the  office  of  said  savings  company  In  Clin- 
ton, Missouri,  for  payment.  That  thereupon 
these  defendants  arranged  and  got  money 
from  the  proceeds  of  the  sale  of  tbdr  land 
so  described  In  said  deed  of  trust,  and  on 
the  29th  day  of  September,  1899,  purchased 
New  Tork  exchange  to  the  amount  of  $7, 
280.  as  aforesaid,  and  then  and  there  went 
to  the  office  of  said  savings  comiMny  at  the 
said  city  of  Clinton,  Missouri,  and  there  ten- 
dered to  the  said  Farls,  who  at  that  time, 
as  the  agent  of  the  plaintiff,  bad  said  notes 
and  said  deed  of  trust  in  his  possession,  the 
said  notes  being  then  and  there  In  writing 
daly  Indorsed  by  the  plaintiff,  so  that  they 
might  then  and  there  be  transferred  to  these 
defendants,  or  to  their  order,  so  that  they 
might  be  presented  to  the  recorder  of  deeds 
of  Greene  county,  Missouri,  where  said  deed 
of  trust  was  recorded,  and  said  deed  of  trust 


then  and  there  might  be  released  and  satis- 
fied on  the  margin  of  the  record  thereof  in 
the  manner  provided  by  law  for  the  satisfac- 
tion of  deeds  of  trust,  the  said  sum  of  $7,- 
280  in  New  York  exchange  in  the  manner 
and  place  as  in  said  third  defense  set  out, 
and  at  the  time  of  making  such  tender  these 
defendants  further  tendered  to  him,  the  said 
Faris,  the  additional  sum  of  $1  to  pay  the 
expenses  of  executing  a  sufficient  deed  of  re- 
lease of  said  deed  of  trust,  and  demanded  of 
the  said  Farls  that  the  owner  and  holder 
of  said  notes  make  a  good  and  sufficient  deed 
of  release  of  said  deed  of  trust,  or  enter 
satisfaction  upon  the  margin  of  the  record  of 
said  deed  of  trust,  or  that  said  notes  be  de- 
livered to  the  defendants,  so  that  they,  said 
defendants,  might  present  same  to  the  re- 
corder of  deeds  of  Greene  county,  Missouri, 
for  cancellation  and  release;  and  he,  the  said 
Faris,  refused  to  accept  said  money  at  said 
time,  refused  to  deliver  to  said  defendants 
said  notes  and  deed  of  trust,  and  refused  to 
enter  satisfaction  of  said  notes  upon  the  mar- 
gin of  the  record  of  the  deed  of  trust,  al- 
though he,  the  said  Farls,  held  said  notes  in 
his  possession,  duly  Indorsed  by  plaintiff,  so 
that  he,  the  said  Paris,  was  empowered  and 
anthorized  to  enter  such  satisfaction  upon 
the  margin  of  the  record  of  the  deed  of  trust, 
and  refused  to  obtain  a  good  and  sufficient 
deed  of  release  from  said  plaintiff  of  said 
deed  of  trust,  and  refused  to  make,  as  as- 
signee and  holder  of  said  notes,  a  deed  of  re- 
lease of  said  deed  of  trust,  and  although  he, 
the  said  EVirls,  agent  of  plaintiff  as  afore- 
said, has  frequently  been  requested  to  enter 
such  satisfaction  or  to  procure  a  sufficient 
deed  of  release  of  said  deed  of  trust,  said 
plaintiff  refused  then  to  execute  the  release 
of  said  deed  of  trust  in  any  of  the  ways 
above  set  out,  and  has  continued  to  refuse, 
and  has  not  within  thirty  days  after  such 
request  and  has  not  yet  acknowledged  satis- 
faction on  the  margin  of  the  record  of  said 
deed  of  trust,  or  caused  to  be  delivered  to 
these  defendants,  the  persons  tendering  the 
payment  of  said  notes,  a  sufficient  deed  of 
release  of  said  deed  of  trust  to  the  owners 
or  holders  of  said  notes. 

"Wherefore  these  defendants  say  that  un- 
der and  by  virtue  of  the  provisions  of  section 
4363  of  the  Revised  Statutes  of  1899  of  Mis- 
souri the  plaintiff  has  become  liable  to  these 
defendants  In  the  sum  of  10  per  cent,  of  the 
amount  of  said  notes  in  said  deed  of  trust 
described  absolutely — that  is  to  say,  the  sum 
of  ?728— for  which  sum  of  $728  these  defend- 
ants pray  Judgment,  and  ask  that  the  same 
be  allowed  as  a  counterclaim  against  said 
sum  of  $7,280,  here  rendered  to  plaintiff  by 
these  said  defendants." 

To  defendants'  answer  plaintiff  replied, 
denying  the  allegations  thereof,  and  upon 
the  Issues  thus  joined  the  case  was  heard 
and  determined  by  the  trial  court,  resulting 
in  a  decree  in  substantial  compliance  with 
the  prayer  of  defendants'  answer.    At  the 
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trial  there  was  but  little  controversy  over 
the  facts,  and,  so  far  as  concerns  this  ap- 
peal, they  may  be  said  to  be  conceded.  The 
defendants,  without  consulting  plaintiff,  pro- 
cured $500  from  third  parties  by  the  placing 
of  a  second  deed  of  tmst  upon  the  property 
named  In  the  deed  of  trust  given  to  secure 
the  notes  in  controversy,  and  with  the  mon- 
ey thus  obtained,  on  the  28tb  of  September, 
1899,  tendered  to  the  trust  company,  then 
holding  the  notes  in  question,  as  the  agent 
of  plaintiff,  the  sum  of  $7,280,  this  being  the 
amount  of  the  principal  and  the  interest 
due  on  plaintiff's  notes  to  October  1,  1899, 
the  approaching  semiannual  interest-payment 
dates  provided  In  the  notes,  and  $1  addition- 
al to  pay  the  expense  of  having  their  deed 
of  trust  satisfied  of  record,  and  demaitded 
that  the  deed  of  trust  be  satisfied  upon  the 
records  of  Greene  county.  This  tender  the 
plaintiff  refused,  and  afterwards,  on  the  6th 
day  of  April,  1900,  began  this  suit  on  the 
four  coupon  notes  above  set  out,  asking  only 
for  a  money  Judgment  thereon,  etc. 

The  Judgment  of  the  trial  court  was  that 
defendants  were  indebted  to  plaintiff  in  the 
sum  of  $7,280  on  account  of  the  notes  In 
question  and  the  Interest  thereon  to  Octd- 
ber  1,  1899,  and  that  defendants  were  en- 
titled to  recover  of  plaintiff  on  their  counter- 
claim In  the  sum  of  $728.  It  was  then  or- 
dered and  adjudged  that,  upon  the  payment 
by  defendants  of  the  sum  of  $6,552  to  the 
Clerk  of  the  court  for  the  benefit  of  plain- 
tiff, said  clerk  being  appointed  receiver  to 
take  and  hold  said  sum  for  payment  to 
plaintiff  if  he  will  receive  same,  and.  If  not, 
then  to  be  subject  to  the  further  order  of 
the  court,  that  the  deed  of  trust  made  by 
defendants  to  secure  said  notes  and  held  by 
plaintiff  be  ordered  and  decreed  satisfied,  and 
the  real  estate  described  therein  be  dis- 
charged and  released  from  the  lien  Incum- 
brance of  said  deed  of  trust,  and  that  de- 
fendants pay  cost  of  said  siilt 

Johnson  &  Lucas,  for  appellant    Benj.  U. 

Massey,  for  respondents. 

ROBINSON,  J.  (after  stating  the  facts). 
But  two  questions  are  presented  on  this  ap- 
peal, the  first  being  whether,  under  the  pro- 
visions of  the  deed  of  trust  above  quoted,  and 
upon  the  conceded  facts  shown,  the  defend- 
ants had  the  right  to  pay  off  their  notes  be- 
fore the  maturity  thereof,  as  expressed  upon 
their  face,  when  the  money  tendered  to  pay 
same  had  not  been  obtained  from  an  absolute 
sale  of  the  real  estate  named  in  the  deed 
of  tmst,  with  the  consent  and  approval  of 
the  plaintiff;  and,  second,  whether  the  stat- 
utory penalty  of  section  4303,  Rev.  St  1899, 
for  nonsatlsfaction  of  record,  can  be  enforced 
against  a  mortgagee,  who  in  good  faith  be- 
lieved the  debt  secured  by  his  mortgage  or 
deed  of  trust  is  not  due  when  the  tender  is 
made,  and  when  no  actual  acceptance  of  the 
money  tendered  occurs. 


No  question  Is  made  by  appellant  that  the 
recitations  In  the  deed  of  trust  In  relation  to 
the  manner  and  time  of  payment  of  the 
notes  In  suit  are  not  properly  considered  as 
Incorporated  into  and  as  forming  a  part 
thereof  for  the  purpose  of  determining  when 
a  payment  may  be  made  thereof  at  a  time 
other  than  at  their  face  maturity;  but  bis 
contention  is  that  the  face  of  the  notes  mast 
determine  the  time  of  their  maturity  for 
payment  unless  it  Is  shown  that  defendants 
have  complied  strictly  with  all  the  require- 
ments of  the  terms  of  the  deed  of  trust  ma- 
turing the  notes  at  an  .earlier  or  different 
period;  and  that  as  defendants  have  slinwn. 
by  their  own  testimony,  that  they  did  not 
ask  to  have  these  notes  paid  off  by  money 
arising  from  the  sale  of  a  part  or  ail  of  the 
land  named  in  the  deed  of  trust  securing 
them  at  the  time  the  tender  was  made  to 
him,  but  that  In  fact  they  asked  to  pay  off 
said  notes  with  money  obtained  by  placing 
upon  said  land  a  second  deed  of  trust  to 
other  parties,  they  could  not  then  mature 
their  notes  for  the  reception  of  the  mon^y 
tendered,  and  that  the  right  of  respondents 
to  pay  the  notes  In  question  before  their 
maturity,  as  expressed  upon  their  face,  de- 
pended strictly  upon  the  fact  that  the  money 
tendered  must  have  been  derived  from,  the 
sale  of  the  mortgaged  property,  and  not  oth- 
erwise. Plaintiff's  contention  in  this  regard 
is  based  upon  his  construction  of  the  mean- 
ing of  this  paragraph  of  the  deed  of  trust  in 
question: 

"It  being  expressly  agreed  that  first  parties 
may  sell  any  portion  of  the  above  described 
property  at  its  fair  and  reasonaUe  value 
and  have  the  same  released  from  tiie  lien 
of  this  encumbrance  by  paying  the  full  pur- 
chase price  and  value  thereof  on  the  indebt- 
edness hereby  secured,  and  all  interest  on 
such  sums  so  paid  shall  cease  and  determine 
from  the  next  seml-annaal  Interest  payment 
thereafter,  but  no  such  sale  shall  be  com- 
pleted or  this  agreement  be  binding  unless 
the  third  party  is  first  consulted  and  the 
purchase  price  of  such  proposed  sale  is  sat- 
isfactory to  It" 

As  applied  to  the  question  of  when,  and 
under  what  drcumstancee,  the  notes  secured 
by  that  Instrument  may  become  payable, 
what  means  the  paragraph  of  the  deed  of 
trust  above  quoted?  As  said,  appellant  con- 
tends that  by  its  terms  be  is  not  bound  to 
accept  any  money  on  the  principal  notes 
held  by  him  until  their  maturity  as  express- 
ed on  their  face,  except  such  sums  as  de- 
fendants might  obtain  and  offer  to  apply 
on  the  notes  from  an  absolute  sale  of  a  part 
or  all  of  the  real  estate  named  therein: 
while,  upon  the  other  hand,  respondents  in- 
sist that  the  question  from  what  source  camr 
the  money  to  make  a  payment  partial  or  in 
full,  on  plaintiff's  notes  at  any  interest-pay- 
ment date,  is  a  matter  of  concern  to  him 
only  in  so  far  and  to  the  extent  that  If  ob- 
tained from  the  sale  of  the  real  estate  In- 
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eluded  in  Mb  deed  of  trust,  be  might  know 
that  he  shoald  receive  on  his  notes  the  full 
valne  of  the  land  sold,  which  he  would  be 
required  to  release  from  the  operation  of  his 
deed  of  trust  when  a  sale  was  made  of  the 
land  In  part  or  in  whole  with  appellant's 
consent  and  approval;  tbat,  In  so  far  as  con- 
cerned plaintiff,  the  second  mortgage  placed 
upon  the  land  by  defendants  to  raise  the 
money  to  pay  off  their  obligation  to  plain- 
tiff is,  In  effect,  a  sale  of  the  land.  If  we 
cast  aside  the  undisputed  testimony  of  de- 
fendants as  to  what  was  said  and  talked 
between  the  parties  to  the  deed  of  trust  at 
the  time  it  was  being  made  as  to  the  man- 
ner of  and  the  time  when  the  note  secured 
thereby  might  and  were  expected  to  be 
paid,  it  would  still  be  difficult  to  read  the 
paragraph  of  the  deed  of  trust  above  quoted 
and  fall  to  be  impressed  with  the  thought 
that  both  the  maker  and  the  payee  of  the 
notes  secured  thereby  were  contemplating 
their  payment,  if  possible,  before  their  face 
maturity,  and  that  such  was  the  privilege 
attempted  to  be  conferred  upon  defendants 
If  they  could  in  any  way  raise  the  money 
tor  that  purpose;  and  we  fall  to  see  why  the 
restrictions  and  conditions  contained  In  said 
paragraph  of  the  deed  of  trust  flrst  above 
quoted,  as  to  the  circumstances  under  which 
the  sale  of  the  land  named  may  be  made, 
and  the  direction  as  to  how  the  money  to  be 
derived  therefrom  is  ttf  be  applied,  should  be 
considered  as  a  curtailment  of  defendant's 
rights  to  pay  off  this  secured  Indebtedness 
from  other  sources  than  that  particularly 
specified  In  said  paragraph,  as  appellant  as- 
serts. 

It  is  not  always  correct.  In  determining 
one's  right  under  a  contract,  to  say  that, 
because  in  one  part  thereof  a  particular  way 
Is  designated  in  which  a  right  may  be  exer- 
cised or  a  particular  act  may  be  done,  all 
other  ways  of  doing  that  act  or  exercising 
tbat  right  are  excluded.  Thus  it  is  not  neci 
essarlly  true,  as  appellant  seems  to  assume  in 
this  case,  that,  because  defendants  were 
given  the  right,  by  the  provisions  of  the 
paragraph  above  quoted  from  tho  deed  of 
trust,  to  sell  any  part  of  the  mortgaged  real 
estate  on  plaintiff  being  satisfied  with  the 
price  to  be  received  therefor,  and  by  apply- 
ing the  money  so  received  on  plalntUTs  se- 
cured Indebtedness,  and  stopping  all  interest 
on  the  amount  so  paid,  tliat  said  Indebted- 
ness coQld  not  be  paid  off  by  defendants  with 
money  received  in  any  other  way  or  derived 
from  any  other  source.  The  provision  for  de- 
fendants paying  off  the  secured  indebtedness 
before  its  face  maturity,  if  possible,  was 
unmistakably  contemplated  by  the  parties  to 
the  deed  of  trust,  and  as  a  means  to  accom- 
plish tliat  end  defendants  were  given  the 
right  to  sell  the  mortgaged  real  estate  upon 
the  terms  and  conditions  prescribed  In  the 
paragraph  In  question.  We  think,  as  did  the 
trial  court  to  whom  this  case  was  first  pre- 
sented, that  the  question  from  what  source 


came  the  money  to  make  the  payment  upon 
the  notice  In  suit  was  a  matter  of  concern 
to  plaintiff  only  in  so  far  and  to  the  extent 
that,  If  defendant  obtained  the  money  from 
the  sale  of  the  mortgaged  real  estate,  plain- 
tiff had  the  right  to  know  that  he  would 
receive  the  full  value  of  the  land  sold  on  bis 
secured  indebtedness. 

The  right  to  pay  off  the  notes  at  any  semi- 
annual Interest-payment  period  was  one  of 
the  privileges  given  to  defendants  by  the 
provisions  of  the  deed  of  trust  in  question. 
The  right  to  sell  a  part  or  the  whole  of  the 
mortgaged  real  estate  to  assist  in  the  ac- 
complishment of  that  act  was  another.  The 
qualification  and  restriction  in  said  para- 
graph of  the  deed  of  trust  containing  that 
privilege  to  defendants  apply  naturally,  nec- 
essarily, and  logically  to  the  exercise  by  de- 
fendant of  the  latter  right,  but  not  to  the 
fcHrmer.  If  the  right  to  sell  all  or  any  part 
of  the  mortgaged  real  estate  was  to  be  exer- 
cised by  defendants,  every  notion  of  business 
propriety  would  at  once  suggest  that  the 
mortgagee  holder  of  the  secured  notes  should 
have  some  authority  in  determining  its  fair 
value,  else  his  security  might  be  frittered 
away  by  an  unwise  or  fraudulent  sale  on 
part  of  the  mortgagors;  and,  after  the  right 
of  sale  had  been  exercised,  and  the  land  was 
released  from  the  operation  of  the  deed  of 
trust  securing  plalntlfTs  notes,  nothing  is 
more  reasonable,  natural,  or  necessary  than 
that  a  condition  should  be  found  inserted, 
as  there  was  In  the  paragraph  In  question, 
to  the  effect  that  there  should  be  an  applica- 
tion of  the  funds  realized  from  the  sale  of 
the  mortgaged  real  estate  to  the  payment 
of  the  mortgagor's  Indebtedness.  Defend- 
ants' right  to  sell  the  mortgaged  real  estate 
very  properly  may  be  said  to  be  affected  by 
these  conditions  of  the  paragraph  in  ques- 
tion, but  not  so  of  their  right  to  pay  off  their 
indebtedness  at  any  semiannual  interest- 
payment  period  provided.  When  this  latter 
right  has  been  exercised  by  defendants, 
plaintiff  could  have  no  further  interest  in 
or  concern  with  any  conditions  of  the  deed 
of  trust  To  him,  when  his  secured  indebt- 
edness had  been  met  and  discharged,  or  when 
a  full  and  proper  tender  thereof  had  been 
made,  the  deed  of  trust  became  a  lifeless 
Instrument 

Though  we  do  not  agree  with  appellant 
that  defendants'  right  to  pay  off  In  part  or 
In  whole  their  notes  before  the  maturity 
thereof  as  expressed  upon  their  face  is  con- 
ditioned by  the  terms  of  the  deed  of  trust 
upon  the  fact  tliat  the  money  used  in  such 
payment  must  have  arisen  from  a  sale  of  the 
mor^ged  property,  yet.  If  the  right  of  pay- 
ment by  defendants  at  any  semiannual  in- 
terest-payment period  contemplated  by  the 
deed  of  trust  was  thus  clearly  conditioned, 
we  would  still  be  disposed  to  hold  that  the 
money  tendered  by  the  defendants  to  plain- 
tiff under  the  facts  of  this  case  came  under 
that  requirement     And,   though   the  second 
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deed  of  tmrt  placed  on  the  property  by  de- 
fendants to  procure  tbe  money  wltb  which 
to  pay  <^  plalntHTs  notes  was  not  a  sale  of 
the  property  In  the  sense  that  defendants' 
entire  right  and  Interest  therein  was  passed 
absolutely  to  the  grantee  In  that  second  deed 
of  trust,  as  appellant  defines  a  sale  of  prop- 
erty to  be,  yet  there  Is,  by  the  very  terms  em- 
ployed In  that  Instrument,  a  grant,  bargain, 
sale,  and  conveyance  of  the  property  named 
for  the  purpose  specified  In  said  Instrument, 
and,  so  far  as  concerned  the  plaintiff,  or  any 
or  all  outside  parties.  It  Is  a  diaposltton  of  the 
property  named  therein.  The  right  of  re- 
demption in  defendants,  and  the  condition 
upon  which  the  conveyance  to  the  grantee 
may  be  defeated,  are  matters  in  which  the 
plaintiff,  as  the  satisfied  bolder  of  the  first 
set  of  secured  notes,  had  no  interest.  We 
therefore  hold  that  the  Judgment  of  the  trial 
court  npon  the  first  count  of  defendants'  an- 
swer was  correct,  and  that  the  effect  of  the 
tender  by  defendants  to  plaintiff  was  to  dis- 
charge the  real  estate  of  plaintiff's  lien. 

2.  Upon  the  question  of  defendants'  right 
to  recover  upon  their  counterclaim,  however, 
we  think  the  trial  court  was  In  error.  De- 
fendants' counterclaim  was  predicated  solely 
upon  their  right  to  recover  the  10  per  cent 
penalty  provided  in  section  4363,  Rev.  St.  1800. 
No  other  damages  are  alleged,  nor  was  there 
proof  of  any  actual  damage  sustained  by 
defendants  on  account  of  plaintiff's  failure 
to  acknowledge  satisfaction  on  the  margin  of 
the  deed  of  trust  record  of  Greene  county,  or 
on  account  of  his  refusal  to  deliver  a  suffi- 
cient deed  of  release  after  request  made  by 
defendants  so  to  do.  The  proof  was  sim- 
ply that  defendants  tendered  to  the  plain- 
tiff the  satisfaction  fee  of  $1,  along  with  the 
tender  to  him  of  the  amount  of  the  principal 
and  interest  due  on  all  of  their  secured  notes 
to  October  1,  1800,  and  that  they  requested 
him  to  acknowledge  satisfaction  on  the  mar- 
gin of  the  deed  of  trust  record  of  Greene 
county,  or  that  he  deliver  to  them  a  deed 
of  release  of  said  mortgaged  property,  and 
that  plaintiff  refused  to  accept  any  of  the 
money  so  tendered,  or  to  comply  with  their 
request  in  any  particular. 

Section  4358,  Rev.  St  1809,  provides:  "If 
any  mortgagee,  cestui  que  trust  or  assignee, 
or  any  executor  or  administrator  of  the 
mortgage  or  deed  of  trust,  he  shall,  at  the 
request  and  cost  of  the  person  making  the 
same,  acknowledge  satisfaction  of  the  mort- 
gage or  deed  of  trust  on  the  marslQ  of  the 
record  thereof,  or  deliver  to  such  person  a 
sufficient  deed  of  releasie  of  the  mortgage  or 
deed  of  trust;  but  it  shall  not  in  any  case 
be  necessary  for  the  trustee  to  join  in  such 
acknowledgment  of  satisfaction  or  In  such 
deed  of  release;  and  provided  further,  that 
any  mortgage  or  deed  of  trust  shall  be  satis- 
fled  by  a  deed  of  release,  the  recorder  shall 
note  on  the  margin  of  the  record  of  such 
deed  of  trust  the  book  and  page  where  such 
deed  of  release  is  recorded.    In  case  satis- 


faction be  acknowledged  by  the  payee  or  as- 
signee, or  in  case  a  full  deed  of  release  is 
offered  for  record,  the  note  or  notes  secured 
shall  be  produced  and  canceled  in  the  pres- 
ence of  the  recorder,  who  shall  oiter  that 
fact  on  the  margin  of  the  record  and  attest 
the  same  with  his  official  signature;  and 
no  full  deed  of  release  shall  be  admitted  to 
record  unless  the  note  or  notes  are  so  pro- 
duced and  canceled,  and  that  fact  entered 
on  the  margin  of  the  record  and  attested  as 
above  provided.  If  such  note  or  notes  are 
not  presented  for  cancellation  for  the  alleged 
reason  that  they  have  been  lost  or  destroyed, 
the  recorder,  before  allowing  any  entry  of 
satisfaction  to  be  made  on  the  record,  or  any 
deed  of  release  to  be  placed  on  file  or  record, 
shall  require  the  cestui  que  trust  named  in 
the  mortgage  or  deed  of  trust  desired  to  be 
released  or  his  legal  representative,  to  make 
oath,  in  writing,  stating  that  the  notes  or 
other  evidences  of  debt  named  in  the  mort- 
gage or  deed  of  trust  sought  to  be  released 
have  been  juild  and  delivered  to  the  maker 
thereof  or  his  representative;  and  the  re- 
corder shall  also  require  the  maker  of  such 
note  or  notes,  or  his  legal  representative,  to 
make  affidavit.  In  writing,  that  the  note  or 
notes  in  question  have  been  paid,  and  cannot 
be  produced  because  lost  or  destroyed,  and 
that  they  are  not  then  In  the  possession  of 
any  person  having  any  lawful  claim  to  the 
same;  which  said  affidavit  shall  be  attached 
to  the  record  of  the  mortgage  or  deed  of  trust 
to  be  satisfied." 

By  section  4363,  supra,  is  provided  flie  pen- 
alty the  party  receiving  satisfaction  on  bis 
mortgage  demanded  must  pay  to  the  party 
aggrieved  (the  owner  of  the  mortgaged  prem- 
ises) for  falling  to  acknowledge  satisfaction 
thereof  on  the  records  of  the  county  in  which 
the  land  Is  situate,  which  reads  as  foQows: 
"If  any  such  person  thus  receiving  satisfac- 
tion, do  not,  within  thirty  days  after  request 
and  tender  of  cost  acknowledge  satisfaction 
on  the  margin  of  the  record,  or  deliver  to 
the  person  making  satisfaction  a  sufficient 
deed  of  release,  he  shall  forfeit  to  the  party 
aggrieved  ten  per  cent,  upon  the  amount  of 
the  mortgage  or  deed  of  trust  money  abso- 
lutely, and  such  other  damages  he  may  he 
able  to  prove  he  has  sustained,  to  be  recov- 
ered In  any  court  of  competent  jurisdiction." 
Under  the  facts  of  this  case  the  appellant 
clearly  does  not  fall  within  the  designation 
of  those  on  whom  the  10  per  cent  penaltr 
provided  by  section  4363,  supra,  is  meant  to 
be  Imposed.  Appellant  never  received  satis- 
faction on  his  mortg;age  debt  held  against  re- 
spondents, but,  on  the  contrary,  refused  ab- 
solutely to  receive  the  money  tendered  him 
by  respondents  on  the  ground  that  the 
amount  tendered  was  not  sufficient  to  cover 
his  claim,  with  the  interest  he  was  entitied 
to  thereon  as  expressed  upon  the  face  of 
said  obligations,  and  because  resi>ondents  had 
not  complied  with  the  provision  of  the  deed 
of  trust  securing  said  obligation  and  aothor 
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Izlng  their  payment  at  an  earlier  or  different 
date  than  that  named  on  their  face:  Stat- 
utes imposing  penalties  such  as  that  provided 
in  section  4300,  supra,  must  be  strictly  con- 
strued; and,  when  one  proceeded  against 
falls  not  within  the  letter  of  its  terms,  the 
penalty  is  not  enforceable. 

It  follows,  therefore,  that  the  judgment  of 
the  trial  court  will  be  reversed  in  so  far  as 
it  gives  to  defendants  a  Judgment  on  their 
counterclaim  for  |728,  and  that  the  cause 
should  be  remanded  to  the  circuit  court,  with 
directions  that  it  modify  its  order  and  Judg- 
ment in  accordance  herewith;  and  it  is  so  or- 
dered. 

BRACE,  P.  J.,  absent  tIABSHALL  and 
TALLIANT,  JJ.,  concur. 


KOENIO  et  ox.  T.  UNION  DEPOT  BY.  CO. 

(Supreme  Court  of  Missonri,  Division  No.  2. 
March  81,  1903.) 

8TRBBT  RAILWAYS  —  PKRSONAL  INJURIES  — 
CARB  REQUIRED— DUTY  TO  KEEP  LOOKOUT- 
STREET  CROSSINGS  —  RINGING  BELL  —  RES 
GEST.iB— EXPERT  EVIDENCE— TESTIMONY  OB" 
IKTERB8TBD  PARTY— FINANCIAL  INTEREST 
—INSTRUCTIONS. 

1.  Whether  the  fact  that  a  car  ran  about 
125  feet  before  coming  to  a  stop  after  striking 
a  child  would  indicate  that  it  had  been  moving 
faster  than  10  or  12  miles  au  hour,  or  that  the 
motorman  did  not  apply  ^e  brakes  or  reverse 
power  properly,  was  a  question  for  the  juiy, 
and  not  for  expert  witnesses. 

2.  Evidence  that  immediately  after  the  stop- 
ping of  a  car  which  ran  over  a  child  the  mo- 
torman came  back  to  where  the  child  was,  and 
in  answer  to  the  question,  "Are  you  blind,  to 
run  over  a  child  like  that?"  replied,  "I  didn't 
see  the  child;  I  was  looking  at  the  car  coming 
east,"  was  not  part  of  the  res  gestae. 

3.  Rev.  St  1^,  8  4652,  provides  that  "no 
person  shall  be  disqualified  as  a  witness  in  a 
civil  suit  by  reason  of  his  interest  In  the  event 
of  the  same  as  a  party  or  otherwise,  but  such 
interest  may  be  shown  for  the  purpose  of  af- 
fecting his  credibility."  Beld,  that  the  court 
erred  in  not  requiring  an  attorney,  who  had 
testified  as  a  witness  for  his  client,  to  testify 
as  to  what  financial  interest  he  bad  in  the  suit. 

4.  If  Injury  to  a  child  results  from  failure  of 
those  in  charge  of  an  electric  car  to  sound  a 
bell  or  give  other  warning  of  the  approach  of 
the  car  to  a  crossing,  or  to  keep  a  proper  look- 
oot  for  persons  at  that  point,  the  company  is 
liable,  and  it  is  immaterial  that  the  petition 
does  not  allege  negligence  of  such  employes  aft- 
er becoming  aware,  or  after  they  ought  to  have 
known,  of  the  child's  danger. 

6.  An  allegation  "that  the  servants  in  charge 
of  the  car  failed  to  keep  a  proper  lookout  for 
persons  crossing"  the  tracks  at  a  certain  crossing 
does  not  present  the  issue  that  such  servants 
were  negligent  in  failing  to  see,  when  by  rea- 
sonable care  they  might  have  seen,  the  person 
injured. 

6.  Where  there  is  no  law  directing  those  In 
diarge  of  a  street  car  to  ring  a  bell  on  ap- 
proaching a  crossing,  failure  to  do  so  becomes 
negUgence  only  when  the  circinnstances  render 
the  ringing  of  the  bell  necessary,  and  is  a  ques- 
tion for  the  jury. 

7.  The  motorman  of  an  electric  car  approach- 
ing a  crossing  Is  bound  only  to  use  such  care 
U  a  person  of  ordinary  prudence  and  caution, 

1  >.  Sm  Bvldoie*,  vol.  W,  C«ot.  Dig.  |  M6. 


according  to  the  usual  and  general  experience 
of  mankmd  would  exercise  in  the  same  situa- 
tion and  circumstances,  in  respect  to  keeping 
a  lookout  for  persons  crossing  the  track. 

Appeal  from  Circuit  Court  St  Louis  Coun- 
ty;   R.  Hlrzel,  Judge. 

Action  by  Charles  A.  Koenig  and  wife 
against  the  Union  Depot  Railway  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.    Reversed. 

This  Is  an  action  by  plalntlSB,  husband  and 
wife,  for  damages  for  the  negligent  killing 
of  their  minor  child,  Amelia  Koenig. 

The  petition  alleges  that  on  the  8th  day  of 
May,  1889,  Amelia  Koenig  was  struck  and 
killed  by  one  of  defendant's  street  railway 
cars  at  the  intersection  of  Arsenal  street  and 
Compton  avenue,  in  the  city  of  St  Louis; 
the  incorporation  of  the  defendant  and  Its 
operation  as  a  street  car  line;  that  said 
Amelia  was  about  six  years  old,  and  that 
the  plalntlfls  were  respectively  father  and 
mother  of  said  Amelia.  The  actionable  neg- 
ligence charged  is:  (1)  That  the  defendant 
was  running  its  car  at  a  rate  of  speed  in 
excess  of  that  permitted  by  the  ordinance 
of  the  city  of  St  Louis.  (2)  That  It  ran 
said  car  so  irapidly  that  it  lost  control  so  it 
was  beyond  the  power  of  the  brakes  to  stop 
the  same  at  the  crossing  of  Compton  avenue. 

(3)  That  the  servants  of  defendant  in  charge 
of  said  car  failed  to  sound  the  bell  or  give 
other  warning  of  the  approach  of  the  car. 

(4)  That  the  servants  In  charge  of  the  car 
failed  to  keep  a  proper  lookout  for  persons 
crossing  Arsenal  at  Compton  avenue.  (6) 
That  the  servants  in  charge  of  the  car  failed 
to  lower  the  tender  until  after  the  deceased 
was  struck.  (6)  That  the  servants  in  charge 
of  the  car  failed  to  apply  the  brake  until 
the  deceased  was  struck.  The  answer  Is  a 
general  denial. 

The  facts,  briefly  stated,  are  that  Amelia 
Koenig,  who  was  about  six  years  of  age  at 
the  time,  was  killed  by  the  defendant  a 
street  railway  corporation,  at  the  Intersec- 
tion of  Arsenal  street  and  Compton  avenue, 
in  the  city  of  St  Louis,  on  the  8tb  day  of 
Aiay,  1899,  by  being  run  over  by  the  cars  of 
defendant  company.  At  that  time  defend- 
ant's car,  proceeding  westward  on  Arsenal 
street  run  upon  Amelia  Koenig  at  the  cross- 
ing of  the  west  line  of  Compton  avenue,  and 
struck  her  with  such  force  that  she  died  from 
the  effects  thereof  In  an  hour  or  so  there- 
after. From  Michigan  avenue— the  first 
street  east  of  Compton  avenue— to  Compton 
avenue  is  a  steep  grade,  down  which  .de- 
fendant  ran  Its  cars  which  caused  the  death 
of  the  child  with  such  rapidity,  as  plaintiff 
claims,  as  to  lose  control,  and  place  it  be- 
yond the  power  of  the  brakes  to  stop  the  car 
at  crossing  of  Compton  avenue.  It  is  also 
claimed  by  plaintiff  that  while  running  down 
said  grade  defendant  failed  to  sound  the  bell, 
or  give  other  warning  of  the  coming  of  the 
car,  and  neglected  to  keep  a  proper  lookout 
for  persons  crossing  at  Compton,  and  neg- 
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lected  to  lower  the  fender,  and  negletited  to 
apply  the  brake  until  Amelia  bad  been  struck. 
From  Michigan  west  to  Virginia,  beyond 
Compton,  there  was  nothing  to  obstruct  the 
view,  Bo  that  persons  approaching  Arsenal 
street  at  Compton  avenue  could  be  seen  more 
than  a  block  away. 

Mrs.  Lizzie  Koenig,  the  mother  of  the  child, 
testified  that  the  child  was  bom  on  the  12th 
day  of  March,  1893;  that  she  was  killed 
about  two  blocks  away  from  home;  that  she 
had  Deen  from  home  about  half  an  hour; 
that  she  was  sent  for,  and  saw  the  little 
girl  at  the  place  of  the  accident.  When  the 
mother  arrived,  the  child  was  unconscious, 
and  died  an  hour  or  two  afterwards. 

The  little  girl  who  met  with  the  accident 
was  ordinarily  bright  for  her  age,  and  had 
been  often  sent  out  before,  and  nothing  had 
ever  happened  to  her.  She  was  not  sent  out 
on  this  occasion,  but  was  bringing  something 
to  her  grandmother.  She  wore  at  the  time  a 
blue  calico  sunbonnet,  and  was  going  to  her 
grandmother's,  who  was  living  on  Virginia 
and  Arsenal,  about  two  blocks  away. 

Joseph  G.  Dashman,  a  witness  for  plain- 
tiff, testified  that  be  witnessed  the  accident 
to  this  child;  that  he  was  at  the  comer  of 
the  old  Holy  Ghost  Cemetery,  where  there 
was  a  hole  under  the  fence,  about  20  feet 
west  of  Compton  on  Arsenal.  The  witness 
was  standing  on  the  south  side  of  Arsenal, 
and  the  child  was  on  the  north  side,  walking 
east  on  the  sidewalk  towards  Compton  ave- 
nue, 75  or  100  feet  from  Compton  avenue. 
He  first  saw  the  car  that  came  in  collision 
with  the  child  about  a  block  and  a  half  east 
of  where  he  was,  on  Arsenal  street  When 
he  first  saw  the  child,  the  car  was  a  block 
away.  He  saw  the  child  walking  down  the 
sidewalk.  She  came  down  the  sidewalk,  and 
in  place  of  walking  direct  to  the  crossing— 
"there  is  six  feet  of  sidewalk  left  about  three 
feet  above  the  grade  of  the  street,  and  there 
is  a  little  slant  there,  and  she  was  walking 
down  there,  and  I  didn't  pay  any  attention 
to  her,  and  she  went  up  In  the  air."  She  was 
five  or  six  feet  from  the  corner  when  she 
started  to  walk  across  the  street  When  she 
stepped  oft  of  the  sidewalk,  the  car  was  Just 
the  other  side  of  the  east  crossing  of  Comp- 
ton avenue;  the  witness  judged  about  the 
width  of  the  street  75  or  100  feet— he  esti- 
mated about  75  or  100  feet— east  of  the  child, 
and  on  being  pressed  by  counsel  for  the 
plaintiff  extended  it  to  110  feet  The  witness 
heard  no  signal  by  the  motorman,  no  shout- 
ing or  anything.  He  saw  the  car  when  it 
struck  the  little  girl  and  knocked  her  10  or 
12  feet,  and  then  he  could  not  see  any  more. 
The  car  was  between  him  and  the  child,  and 
he  saw  no  more  of  the  child  until  the  car 
crossed  over  it,  and  the  little  foot  was  all 
crushed  up,  and  the  blood  was  there.  The 
witness  then  walked  over  there.  The  car  ran 
about  100  or  125  feet  and  came  to  a  stop, 
and  the  motorman  and  ccndactor  came  back. 
They  left  the  child  there  for  a  few  minutes 


on  the  sidewalk.  Then  some  man  picked  it 
up,  and  tried  to  stand  it  up  on  the  street  and 
put  it  by  the  telegraph  pole,  and  some  lady 
came  out  of  a  house,  and  said  bring  It  into 
the  house  and  put  it  in  bed.  That  was  the 
house  on  the  north  side  of  Arsenal  street 
and  the  first  house  west  of  Compton,  next  to 
the  vacant  block  on  the  comer.  The  car 
stopped,  with  reference  to  this  house,  right 
In  front  of  the  house,  with  the  rear  or  east 
end  of  the  car  about  parallel  with  the  door 
of  the  first  house.  He  didn't  see  the  fender 
dropped.  Just  before  the  child  was  struck, 
the  motorman  had  his  face  turned  to  the 
south,  looking  towards  where  the  witness 
was  standing.  Witness  did  not  see  him  drop 
the  fender,  and  did  not  notice  the  fendw 
after  the  car  came  to  a  stop. 

Mrs.  Amelia  Purcell  was  also  a  witness. 
At  the  time  of  the  accident  .this  witness  was 
living  with  her  mother  at  3004  S.  Compton 
avenue,  about  100  or  125  feet  from  where  the 
littie  girl  was  injured.  She  was  coming  along 
Compton  avenue,  intending  to  board  the  east- 
bound  car.  She  was  either  running  or  walk- 
ing fast  and  she  saw  both  cars  coming,  and 
didn't  cross  over  because  the  west-bound  car 
was  coming  on  at  a  very  high  rate  of  speed, 
and  she  was  afraid  to  cross,  so  she  didn't  see 
the  west-bound  car  strike  the  littie  girl,  and 
heard  no  warning  or  signal  given.  She  was 
about  30  feet  from  the  comer  of  Compton  av- 
enue and  Arsenal  street  when  the  little  girl 
was  struck,  and  on  the  east  side  of  Compton. 
There  was  at  least  the  width  of  the  street 
between  them,  because  tlie  child  was  struck 
on  the  west  side  of  Compton.  The  car  came 
to  a  very  sudden  Jerk  after  it  struck  the 
child,  but  this  witness  did  not  notice  any 
slackening  before  the  child  was  struck.  The 
car  stopped  before  the  first  house  that  they 
took  the  child  into.  She  didn't  see  the  littie  , 
girl  until  after  she  was  struck.  She  didn't  I 
pay  much  attention  to  the  car  until  it  came 
to  a  sudden  stop,  and  from  her  position  could 
not  see  the  motorman,  or  what  he  was  doing. 

The  plaintiffs  next  Introduced  Henry  Slevin, 
who  was  working  In  the  Cemetery  of  the  Holy 
Ghost  and  did  not  see  the  accident  He  saw 
the  car  after  it  struck  the  child.  He  was 
about  100  feet  in  the  cemetery  from  Arsenal 
street,  and  says  that  the  car,  after  striking 
the  child,  went  about  125  feet  The  front 
end  of  it  was  nearly  past  the  west  side  of 
the  house  Into  which  the  child  was  taken. 
He  noticed  the  car  before  it  reached  Con^- 
ton  avenue  np  as  far  as  Michigan,  a  whole 
block  to  the  east  and  did  not  hear  any  alarm 
given  by  the  gong,  or  any  other  kind  of  alarm 
by  that  car.  On  cross-examination  he  said 
he  was  not  100  feet  from  Arsenal,  but  was 
100  feet  from  Oompton,  and  bat  50  feet 
from  Arsenal,  and  that  he  was  on  the  west 
side  from  Compton.  He  was  100  feet  west 
of  Compton,  and  50  feet  south  of  Arsenal 
The  way  he  came  to  notice  the  car  from  Mich- 
igan avenue  up  was  that  he  was  looking  up 
that  way.    He  was  cleaning  a  lot  In  the  cem- 
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etery  and  taking  a  "blow"  (rest).  There  was 
nothing  to  draw  this  witness'  attention  to  the 
fact  as  to  whether  the  bell  was  sounded  or 
not.  The  only  time  he  noticed  the  witness 
Dashman  there,  was  abont  an  hour  or  so 
after  the  accident 

The  next  witness  Introduced  was  Mr.  Minor 
Meriwether,  who  stated  that  be  bad  made 
certain  measurements  on  the  comer  of  Arse- 
nal and  Compton  avenne  with  reference  to 
the  width  'of  Oompton  avenue  and  the  width 
of  Arsenal  street,  and  the  distance  from  the 
nortb  side  of  Arsenal  street  to  the  street  rail- 
way tracks.  Compton  avenue  is  60  feet  wide. 
From  the  sidewalk  on  the  north  side  of  Arse- 
nal to  the  north  rail  of  the  track  Is  16  feet; 
that  is,  fromi  the  granitoid  walk  to  the  near- 
est ralL  From  the  west  crossing  on  C!omp- 
ton  avenne  to  the  point  on  the  granitoid  walk 
where  there  Is  a  slant  that  starts  down  to  the 
middle  of  the  street,  it  is  6  feet  It  is  125 
feet  to  the  east  side  of  the  first  honse  west 
of  Oompton  avenue  on  the  nortb  side  of  Arse- 
nal street  That  house  Is  between  20  and 
25  feet  front  The  distance  from  where 
Dashman  said  he  first  ol>8erved  the  car  was 
250  feet  There  was  no  obstrnction  from 
Michigan  to  Virginia  avenue.  He  did  not 
measure  the  width  of  Arsenal  street  The 
north  sidewalk  was  elevated  2%  feet  a°<l> 
when  he  said  that  the  slant  began  5  feet  to 
the  west,  he  meant  west  of  the  west  building 
line  of  Compton.  He  thought  Arsenal  was 
abont  60  feet  in  width  from  carb  to  curb. 

Joseph  C.  Dashman,  recalled,  said  that  it 
was  a  minute  or  two  after  the  child  was 
struck  before  the  car  came  to  a  stop,  and  the 
motorman  returned  to  where  the  child  was 
picked  up.  The  motorman  came  back  imme- 
diately after  his  car  had  stopped.  The  weath- 
er was  clear  the  day  of  the  accident  and  the 
tracks  were  dry.  There  was  a  heavy  grade, 
which  ceased  right  at  Compton  avenue  and 
began  abont  three  blocks  east  of  that  Dash- 
man estimated  the  speed  of  the  car  at  10  or 
U-Snlles  an  hour. 

Plaintiffs  next  Iritroduced  Harvey  O.  Mont- 
gomery, who  testified  that  he  was  a  conductor 
on  the  Uudell  Railway  for  a  few  months. 
Besides  working  as  conductor,  had  noticed  the 
operation  of  and  operated  cars,  but  not  as 
an  employ^.  He  acted  as  motorman  on  the 
St  Louis  &  Suburban,  and  thought  that  his 
experience  as  a  motorman  and  conductor  en-, 
abled  him  to  speak  as  an  expert  in  reference 
to  the  methods  In  which  cars  can  be  stopped, 
and  In  what  distances  they  can  be  stopped. 
He  only  operated  the  car  as  a  motorman 
about  a  month  and  10  days  on  the  Suburban, 
and  that  was  the  extent  of  his  experience  in 
stopping  cars  as  a  paid  motorman.  He  then 
testified  as  to  the  general  style  of  motors 
used  upon  St  Louis  cars,  and  that  at  the  end 
of  bis  short  service  as  a  motorman  on  the 
Suburban  be  had  bis  leg  broken  in  an  acci- 
dent and  has  not  been  able  to  run  a  car 
since.  On  the  hypothesis  of  a  dry  track,  a 
grade  of  8%  feet  in  8  blocks,  the  car  empty. 


running  10  or  12  miles  an  honr,  this  witness 
thought  the  car  could  be  stopped  in  about  60 
feet,  i)erbap8  even  in  50  feet,  and  that  if 
it  bad  20  or  80  passengers  added  to  it  It 
would  not  make  a  great  deal  of  dlfTerence. 
He  then  said  that  it  conld  have  been  stopped, 
going  at  that  rate,  by  using  the  reverse,  in 
about  40  feet  Among  others,  this  question 
was  asked  of  this  witness:  "Q.  Supposing  a 
car  moving  at  the  rate  of  ten  miles  or  twelve 
miles  an  hour,  on  a  dry  track.  Just  as  has 
been  described  to  yon,  and  on  a  grade  such 
as  Judge  Hirzel  has  suggested  to  you— about 
three  and  a  half  feet  in  three  blocks— suppos- 
ing such  a  car,  moving  at  such  a  rate  of 
speed,  should  strike  a  six  year  old  child,  and 
should  then  proceed  a  hundred  and  twenty- 
five  feet  before  coming  to  a  stop,  what  would 
the  fact  that  It  had  proceeded  that  distance 
Indicate,  with  reference  to  the  manner  in 
which  the  motorman  of  that  car  bad  brought 
It  to  a  stop?  Mr.  Robert:  We  object  to  that  on 
the  ground  that  it  Is  a  question  for  the  Jury, 
and  not  the  witness.  Court:  Yon  may  answer 
it  (To  which  action  and  ruling  of  the  court 
the  defendant,  by  counsel,  then  and  there  duly 
excepted,  and  at  the  time  saved  exceptions.) 
A.  I  think  It  would  indicate  that  the  car  was 
then  noovlng  at  a  higher  rate  of  speed  than 
10  or  12  miles  an  honr,  or  the  motorman 
didn't  apply  the  brakes  or  reverse  power 
promptly,  at  the  time  the  accident  occurred. 
Q.  Exclude  the  latter  hypothesis  about  not 
applying  the  brakes  properly— supposing  that 
had  been  done— what  rate  of  speed  would  It 
require  to  carry  the  car  a  hundred  and  twen- 
ty-flve  feet  If  the  brake  was  applied  properly? 
A.  I  should  Judge  twenty  or  twenty-five 
miles  an  hour." 

Mr.  Minor  Meriwether  was  recalled,  and 
testified  that  a  car  running  at  the  rate  of  10 
miles  an  hour  would  go  14  feet  and  8  inches 
in  a  second,  and  a  child  walking  at  the  rate 
of  3  miles  an  hour  would  go  4.4  feet  in  one 
second.  If  the  car  was  moving  at  the  rate 
of  12  miles  an  honr  It  would  go  17.6  in  one 
second,  and  if  a  child  was  walking  at  the 
rate  of  4  miles  an  hour  it  would  go  5.87  of 
a  foot  tn  one  second. 

This  was  all  of  the  evidence  for  plaintiffs 
tn  chief. 

The  defendant  then  Introduced  John 
Beirne,  the  motorman  in  charge  of  the  car 
which  struck  the  little  girl.  He  first  saw 
her  on  the  granitoid  sidewalk  on  the  north 
side  of  Arsenal  street.  She  was  walking  east 
at  the  time,  and  when  she  left  the  sidewalk 
his  car  was  about  14  feet  from  her,  as  near 
as  he  conld  estimate  It  His  car  was  then 
pretty  near  to  the  west  crossing.  The  little 
girl  mshed  from  the  sidewalk  to  cross  the 
street.  The  motorman  had  rung  his  gong 
on  approaching  Compton  avenue,  and  as  soon 
as  he  saw  her  start  out  from  the  sidewalk 
he  started  to  apply  the  brakes,  reversed  the 
power,  and  hollered  at  her.  She  didn't  seem 
to  notice  him,  but  mshed  from  the  sidewalk, 
and  strack  against  the  comer  of  the  dash- 
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board.  The  comer  of  the  platform  stmck 
ber  In  the  side,  and  eibe  fell  in  the  atreet, 
and  be  stopped  the  car  about  60  feet  past 
the  crossing.  The  dashboard  struck  her  head 
after  the  platform  struck  her  In  the  side. 
He  said  that  he  could  not  stop  the  car  any 
sooner.  He  cried  out  to  ber  as  soon  as  be 
aayr  her  making  a  motion  to  leave  the  side- 
walk, and  she  was  six  or  eight  feet  west 
of  the  crossing.  She  stood  first  and  faced 
west.  She  had  a  bucket  in  her  hand,  and 
looked  west  She  wore  a  sunbonnet  on  her 
bead;  and  an  east-bound  car  attracted  her 
attention,  and  as  the  east-bound  car  passed 
her  she  rushed  across  the  street— made  an  at- 
tempt to  cross—she  dashed  oCT  of  the  sidewalk. 
This  witness  picked  up  the  little  child,  and 
took  her  on  the  sidewalk,  and  held  ber  In 
his  arms.  He  was  the  first  person  there. 
He  picked  her  up  as  soon  as  he  could  get 
back  to  her.  He  held  her  In.  his  arms  a 
little  while,  "and  I  asked —  The  conductor 
said,  'What  will  we  do?'  and  I  said,  'Get  a 
doctor,'  and  a  lady  coming  west  on  Arsenal 
street  came  over  and  took  her  In  ber  arms, 
and  asked  another  lady  standing  by  If  she 
wouldn't  take  ber  Into  the  house,  and  they 
took  her  Into  the  house.  My  conductor  went 
after  a  doctor."  When  the  car  reached  Oomp- 
ton  avenue  the  motorman  was  looking  ahead 
of  bim  west  He  never  saw  Mr.  Dashman  at 
aU. 

Hugh  Farr6Uy  was  the  conductor  upon  the 
car  that  struck  the  little  girl.  He  stated 
that  the  motorman  rang  bis  gong  as  he  ap- 
proached Compton;  that  at  the  time  of  the 
accident  be  was  walking  towards  the  front 
of  his  car  on  the  inside,  preparing  to  Issue 
transfers.  When  he  first  saw  the  little  girl, 
she  was  coming  towards  the  track  from  the 
north  side  of  Arsenal  street,  and  a  little 
west  of  the  west  crossing;  that  Is,  where  the 
crossing  ought  to  be,  a  few  feet  west  of  that 
He  described  her  dress,  and  said  she  was 
running,  and  that  she  ran  right  into  the  car 
— ^Into  the  front  comer  of  it;  the  front  part 
of  the  car,  about  the  bumpers  on  the  outside; 
the  bumper  that  projects  out  in  front  of  the 
dashboard;  the  corner  of  the  dashboard. 
Her  body,  he  thought  struck  the  car,  and 
she  didn't  get  to  the  track  at  all,  and  when 
he  got  to  her  she  was  lying  outside  the  track 
on  the  north  side  of  the  track,  about  8  feet 
from  the  west  crossing,  as  near  as  be  could 
estimate  It  and  about  25  feet  behind  where 
the  car  had  stopped.  The  motorman  picked 
ber  up.  He  beard  the  motorman  boUer,  but 
did  not  pay  any  particular  attention  to  any- 
one else. 

Defendant  next  Introduced  Mrs.  Sarah 
Lynch,  the  wife  of  James  Lynch,  who  Is  em- 
ployed by  the  Oupples  Woodenware  Compa- 
ny, who  said  that  she  was  on  the  car  that 
stmck  the  little  girl,  and  occupied  the  front 
seat  on  the  side  the  little  girl  was  struck 
on — the  north  side.  When  she  first  saw  the 
little  girl  she  was  standing  still  on  the  pave- 
ment on  the  north  side  of  Arsenal,  and  had 


on  a  sunbonnet  and  wu  swinging  a  Uttle 
bucket  (u>d  when  she  moved  It  was  sontb 
across  Arsenal,  and  she  ran  right  Into  the 
car — ^Into  tbe  front  part  of  the  car.  She 
didn't  exactly  see  ber.  Sbe  got  up  wben 
she  saw  her  coming  so  close,  and  screamed  as 
loud  as  she  could,  and  she  never  looked  up 
at  all.  She  heard  the  motorman  boiler,  and 
he  was  ringing  his  bell  so  you  could  not 
hardly  hear  anything  in  the  car.  The  child 
never  got  to  the  track  or  tbe  fender.  It 
didn't  strike  her.  Witness  was  positive  It 
was  the  side  of  tbe  car  that  stmck  tbe 
child.  "Tbe  motorman  rang  his  gong  as  he 
approached  Compton.  At  the  time  the  lit- 
tle girl  was  running  towards  the  car  the 
motorman  seemed  to  be  watching  the  child, 
and  I  heard  the  noise  of  the  fender  drop, 
and  heard  him  scream  at  tbe  time,  and  he 
worked  his  hands;  that  Is,  turned  bis  brake. 
He  tried  to  stop  tbe  car  at  the  same  time 
be  was  hollering.  He  done  that  In  a  very 
quick  way,  and  the  car  slowed  up  before 
the  child  struck  it-  and  was  In  the  act  of 
stopping  when  the  child  struck  It" 

Defendant  next  read  tbe  deposition  of  Miss 
Josephine  Lack,  who  was  on  the  car  which 
Injured  Amelia  Koenig  in  May,  1899.  She 
was  sitting  in  the  south  second  seat  near  the 
front  in  tbe  middle  of  the  car,  next  to  the 
window.  The  motorman  rang  bis  gong  as 
be  ai^roacbed  Compton  avenue.  Tbe  car 
was  running  at  the  usual  rate  of  speed.  She 
estimated  at  8  or  10  miles  an  hour.  She 
saw  Amelia  on  the  pavement  before  she  was 
struck — on  tbe  north  pavement  of  Arsenal 
street.  Sbe  was  a  Uttle  ways  from  tbe  cross- 
ing. When  witness  first  saw  her,  she  was 
about  25  feet  west  of  the  west  crossing.  Sbe 
had  a  Uttle  sunbonnet  on,  and  a  tin  bucket 
on  ber  arm,  and  she  was  standing  stlU,  and 
looking  north.  Wben  she  started  to  cross 
Arsenal  street  she  made  a  very  quick  move, 
and  paid  no  attention  to  the  ringing  of  tbe 
bell,  and  tbe  shouting,  and  tbe  car  was  go- 
ing, of  course,  and  be  could  not  stop  It  any 
quicker  than  he  did.  Tbe  little  girl  was  run- 
ning as  she  crossed.  The  witness  did  not 
see  ber  strike  the  car.  She  don't  think  tbe 
Uttle  girl  got  In  front  of  tbe  car,  because. 
If  sbe  got  In  front  of  same,  she  could  bave 
seen  her;  bat  did  not  see  ber  in  front  of  tbe 
car.  Prior  to  the  accident  this  witness  beard 
tbe  bell  rang,  heard  them  shut  ofF  the  brakes 
— that  is,  power — and  felt  the  Jar  of  the  sud- 
den applying  of  the  brakes.  She  beard  tlie 
lady  in  the  front  part  of  the  car  shout  and 
the  conductor  shouted  at  tbe  same  time. 
Sbe  afterwards  explained  that  by  the  con- 
ductor she  meant  the  motorman.  Tbe  child 
did  not  get  over  the  north  raU. 

Eklward  Woodson  testified  on  behalf  of 
the  defendant  that  he  was  driving  a  garbage 
wagon,  and  was  about  50  feet  from  Comp- 
ton avenue,  on  Arsenal,  on  tbe  south  side 
of  the  street  driving  east  When  be  first 
saw  tbe  Uttle  girl,  sbe  was  on  tbe  sidewalk 
on  tbe  north  side  of  Arsenal.   She  was  going 
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slowly  towards  tbe  eouth  across  Arsenal, 
and  all  at  once  she  kind  of  started  In  a 
.harry;  that  Is,  a  half  ran  and  a  half  walk, 
as  the  witness  called  It  She  had  on  a  little 
sunhonnet,  and  she  was  undertaking  to  cross 
five  or  ten  feet  west  of  the  west  crossing. 
This  witness  saw  her  as  she  strnck  tbe  car. 
The  motorman  rang  his  bell  on  the  car  that 
bit  her,  and  the  motorman  he  hollered,  and 
the  witness  hollered  also,  but  it  seemed  like 
the  little  girl  did  not  notice  that  car.  It 
seemed  like  she  was  going  ahead  and  didn't 
notice  It  The  motorman  rang  his  bell  be- 
fore the  little  girl  rushed  to  the  car.  He 
could  not  tell  exactly  what  part  of  the  front 
of  the  car  the  little  girl  collided  with,  be- 
caase  when  the  collision  came  the  car  was 
somewhat  between  the  witness  and  the  lit- 
tle girl;  bat  he  was  positive  that  she  did 
not  reach  the  track,  and  he  did  not  know 
whether  It  was  the  dashboard  or  the  fender. 
By  tbe  fender  he  meant  the  side  of  the 
fender. 

The  defendant  next  introduced  Thomas  W. 
Cogan,  who  testified  that  he  was  a  motor- 
man,  and  was  a  passenger  on  the  car  in  ques- 
tion, occupying  the  last  seat  on  the  south  side 
of  the  car.  He  beard  the  gong  as  he  was 
approaching  Ck>mpton  avenue  ringing  extra 
loud,  and  that  was  what  drew  his  attention 
to  It  He  didn't  see  the  child  untU  after  the 
accident,  and  didn't  notice  what  the  motor- 
man  in  charge  of  the  car  was  doing  as  he 
crossed  Compton,  but  heard  "extra  loud  ring- 
ing aa  we  were  crossing  Compton  avenue." 
The  motorman  of  tbe  car  had  picked  up  the 
child.  He  thought  the  ringing  was  about  the 
middle  of  the  street.  He  thought  the  child 
was  picked  up  from  12  to  16  feet  east  of  the 
rear  platform  of  the  car.  When  be  looked 
out  at  the  window,  he  saw  a  wagon  standing 
In  the  street  and  he  knows  that  tbe  house 
and  wagon  were  farther  west  than  the  front 
of  the  car. 

Otto  TSL  Miller,  a  witness  for  defendant, 
teatifled  that  he  was  a  letter  carrier  for  the 
United  States,  and  had  been  for  several  years, 
and  that  he  was  on  this  car  about  the  fourth 
seat  from  the  rear,  on  the  south  side  of  the 
car.  He  remembered  hearing  the  sounding 
of  a'  bell  as  tbe  car  approached  Compton 
avenue,  but  could  not  say  on  what  car  It  was. 
He  was  positive  he  heard  the  gong  rung. 
When  be  first  saw  the  child  she  was  about 
12  feet  from  the  front  end  of  tbe  car,  and  It 
seemed  to  the  witness  that  she  was  in  the 
act  of  turning  around,  and  then  made  a  sud- 
den plunge  for  tbe  car.  He  could  not  see 
where  tbe  child  struck  the  car.  She  did  not 
get  on  the  track  in  front  of  tbe  car.  It 
seemed  to  tbe  witness  that  she  was  about  to 
fly  under  tbe  front  trucks.  He  thought  the 
fender  bad  passed  her.  This  witness  did  not 
notice  what  the  motorman  did,  but  thought 
that  he  did  bis  duty  from  the  way  the  car 
shook.  When  tbe  witness  saw  the  child 
leave  tbe  sidewalk,  he  attempted  to  get  up, 
and  the  sudden  stopping  of  tbe  car  jerked 
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hlm  back,  and  that  is  what  caused  him  to 
think  that  the  motorman  was  bringing  his 
car  to  a  stop.  The  motorman  picked  tbe 
child  up.  This  witness  did  not  see  Mr.  Dash- 
man  there.  There  was  no  one  near  ber  when 
the  motorman  picked  her  up  afterwards. 
When  be  first  felt  tbe  shock  of  the  car  being 
stopped,  the  car  was  about  12  feet  from  the 
child.  His  Judgment  was  that  the  rear  end 
of  the  car,  when  it  stopped,  was  about  26 
feet  west  of  the  west  crossing.  He  further 
testified  that  he  showed  the  spot  where  the 
car  struck  to  Mr.  Meriwether. 

Defendant  then  recalled  Mr.  Beime,  who 
stated  that  the  accident  happened  about  five 
minutes  after  two.  The  defendant  here  rest- 
ed. 

PlaintiSs  then  offered  In  rebuttal  witness 
Dasbman:  "Q.  Mr.  Dashman,  is  it  true  or 
not  true  that  immediately  after  the  car  came 
to  a  stop  the  motorman  came  back  to  where 
the  child  was,  and  that  you  asked  the  motor- 
man  this  question:  'Are  you  blind,  to  run 
over  a  child  like  thatr  and  that  he  replied: 
'I  didn't  see  tbe  child.  I  was  looking  at  the 
car  coming  east?'  Mr.  Roberts:  We  renew 
our  objections.  (The  objection  had  been 
made  to  anything  the  motorman  may  have 
said  to  this  witness  after  the  accident,  when 
he  was  first  upon  the  stand.)  The  Court: 
You  may  answer  it  (To  which  action  and 
ruling  of  the  court  defendant  then  and  there 
excepted,  and  at  the  time  saved  exceptions.) 
A.  Yes.  sir;   he  did." 

Mr.  H.  C.  Montgomery  was  recalled,  and 
testified  as  to  the  measurements  he  made  at 
the  point  designated  by  Mr.  Miller  as  tbe 
point  where  the  rear  end  of  the  car  came  to 
a  stop,  and  said  that  it  was  27  pretty  fair 
length  paces  or  steps. 

Mr.  Minor  Meriwether  was  recalled,  and 
testified  that.  If  the  car  was  going  at  tbe  rate 
of  11  miles  per  hour.  It  could  go  16.18  feet  In 
one  second. 

Mr.  Lee  Meriwether  was  then  called  by 
the  plaintiffs  and  testified  that  at  bis  request 
Mr.  Montgomery  accompanied  blm  to  tbe 
scene  of  the  accident,  and  showed  him  the 
grade,  and  while  thare  they  met  Mr.  Miller, 
tbe  letter  carrier,  and  asked  him  the  spot  at 
which  the  rear  end  of  the  car  stopped  after 
the  accident  when  the  car  had  been  brought 
to  a  full  stop.  "Mr.  Miller  showed  me  a  spot 
which  he  told  me  was  tbe  right  place,  and 
I  also  paced  It  off,  and  foimd  that  it  was 
twenty-seven  good,  long  paces,  and  I  am  five 
feet  eleven  and  three-quarter  Inches  high." 
On  cross  of  Mr.  Lee  Meriwether  this  question 
was  asked  him:  "Q.  What  is  your  Interest 
In  this  case,  Mr.  Meriwether?  A.  How  do 
you  mean?  Q.  To  what  extent  are  you 
financially  interested  in  this  case?  Mr.  Meri- 
wether: I  object  to  answering  that  Mr. 
Robert:  I  insist.  He  has  offered  himself  as 
a  witness.  Court:  You  are  Interested  as  an 
attorney?  A.  As  an  attorney  I  am  interest- 
ed In  the  case,  and  in  having  Justice  done  to 
my    client    Mr.    Robert:   Has    your    honor 
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passed  on  the  question?  Court:  I  don't  think 
he  has  to  testify.  Mr.  Robert:  We  are  enti- 
tled to  know  what  Mr.  Meriwether's  Interest 
is  here,  If  he  offers  himself  as  a  witness  to 
facts  In  the  case.  Mr.  Meriwether:  Suppose, 
now,  as  an  attorney,  In  that  connection  I 
would  be  privileged  to  call  Mr.  Robert  to  the 
stand.  Court:  I  don't  think  It  Is  necessary. 
I  don't  think  he  has  to  answer  that  Mr. 
Robert:  Save  our  exceptions.  (To  which  ac- 
tion and  ruling  of  the  court  defendant  then 
and  there  duly  excepted,  and  at  the  time 
saved  exceptions.)" 

The  court  at  the  Instance  of  plaintiffs,  and 
over  the  objection  and  exception  of  defend- 
ant. Instructed  the  jury  as  follows: 

"The  court  Instructs  the  Jury  that  It  Is  the 
duty  of  defendant  to  keep  a  lookout  in  ap- 
proaching all  street  crossings,  and  to  use  rea- 
sonable care  to  avoid  Injury  to  persons  ap- 
proaching or  crossing  the  tracks  at  such 
points.  If,  therefore,  you  find  from  the  evi- 
dence that  defendant  saw,  or  by  reasonable 
care  might  have  seen,  a  child  of  the  age  of 
the  deceased,  Amelia  Koenlg,  approaching 
Compton  avenue  at  the  intersection  of  Ar- 
senal avenue,  where  the  defendant's  tracks, 
while  defendant's  car  was  yet  far  enough 
away  to  have  enabled  the  motorman  to  stop 
It,  or  to  check  Its  speed  before  coming  to  the 
crossing,  and  that  he  had  reason  to  anticipate 
that  the  child  would  attempt  to  cross  the 
tracks,  thai  It  was  defendant's  duty  to  have 
so  managed  and  controlled  the  car  as  to  be 
able  to  stop  It  In  time  to  avoid  striking  the 
child,  should  the  child  start  to  cross  the 
track.  And  If  you  find  such  reasonable  care 
and  control  was  not  exercised  by  defendant's 
servants,  and  that,  in  consequence,  defend- 
ant's car  struck  and  killed  the  child,  Amelia 
Koenlg,  then  your  verdict  should  be  for  the 
plaintiffs. 

"(2)  The  court  Instructs  the  Jury  that  it 
was  the  duty  of  defendant's  motoneer  to 
sound  his  gong  or  bell  when  approaching 
Compton  avenue,  so  as  to  give  notice  to  ijer- 
Bons  desiring  to  cross  said  avenue  of  the  ap- 
proach of  the  car.  And  If  you  find  from  the 
evidence  that  said  motoneer  failed  to  sound 
his  gong  or  bell  or  give  any  other  warning 
when  approaching  said  avenue,  and  that,  but 
for  his  failure  to  sound  his  gong  or  bell  or 
give  some  other  warning,  the  accident  com- 
plained of  would  not  have  happened,  your 
verdict  should  be  for  the  plaintiffs. 

"(3)  The  court  Instructs  you  that  the  law 
requires  defendant's  servants  to  keep  a  look- 
out In  approaching  all  street  crossings,  and 
to  exercise  reasonable  care  to  avoid  injuring 
persons  approaching  or  crossing  defendant's 
tracks  at  street  crossings;  and  that,  where 
they  have  reason  to  anticipate  the  sudden 
and  unexpected  appearance  of  a  child  upon 
or  approaching  the  track,  they  should  so 
manage  the  car  as  to  be  able  to  stop  the  car 
quickly  and  readily,  should  occasion  require. 
If,  therefore,  under  all  the  circumstances  de- 
tailed in  the  evidence,  you  find  that  there 


was  reason  to  anticipate  the  sudden  and 
unexpected  appearance  of  the  deceased,  lit- 
tle Amelia  Koenig,  upon  or  approaching  at 
the  Intersection  of  Arsenal  and  Compton 
avenues,  and  you  further  find  that  the  de- 
fendant's servants  In  charge  of  its  car  were 
not  managing  the  car  so  as  to  be  able  t» 
stop  said  car  readily  and  quickly,  should 
occasion  require,  and  you  further  find  that 
the  death  of  plaintiffs'  daughter  was  caused 
by  the  failure  of  defendant's  servants  so  to 
manage  said  car,  then  your  verdict  must  be 
for  the  plaintiffs." 

"(5)  The  court  Instructs  the  jury  that  the 
demand  for  ordinary  or  reasonable  care  re- 
quires of  a  man  the  full  performance  of  his 
duty  under  the  particular  circumstances; 
some  circumstances  being  such  as  to  demand 
a  very  high  degree  of  vigilance  under  the 
requirements  of  ordinary  or  reasonable  care. 
It  Is  for  you  to  determine  from  the  evidence 
whether  the  defendant's  motoneer  exercised 
the  care  demanded  by  the  circumstances. 
If  yon  find  from  the  evidence  that  he  was 
not  exercising  such  care,  and  that  the  de- 
ceased, Amelia  Koenlg,  would  have  been 
seen  by  the  said  motoneer  In  a  position  of 
danger  In  time  to  have  avoided  running  over 
and  killing  her  had  he  exercised  such  ordi- 
nary or  reasonable  care,  then  your  verdict 
should  be  for  the  plaintiffs." 

The  court,  at  the  request  of  the  defend- 
ant, gave  to  the  Jury  the  following  Instruc- 
tions: 

"(1)  The  court  Instructs  the  jury  that  the 
negligence  with  which  the  plaintiffs  charge 
the  defendant,  and  which  negligence  the 
defendant  denies.  Is  as  follows:  First  That 
the  defendant  was  running  its  car  at  a  rate 
of  speed  In  excess  of  that  permitted  by  the 
ordinance  of  the  city  of  St  Louts.  Second. 
That  it  ran  said  car  so  rapidly  that  It  lost 
control,  so  that  it  was  beyond  the  power 
of  the  brakes  to  stop  the  same  at  the  cross- 
ing of  Compton  avenue.  Third.  That  the 
servants  In  charge  of  said  car  failed  to  sound 
the  bell  or  give  other  warning  of  the  ap- 
proach of  the  car.  Fourth.  That  the  serv- 
ants in  charge  of  the  car  failed  to  keep  a 
proper  lookout  for  persons  crossing  Arsenal 
street  at  Compton  avenue.  Fifth.  That  the 
servants  in  charge  of  the  car  failed  to  lower 
the  fender  until  after  the  deceased  was 
struck.  Sixth.  That  the  servants  In  charge 
of  the  car  failed  to  apply  the  brake  until 
after  the  deceased  was  struck.  Yon  are  in- 
structed that  you  must  Ignore  the  first,  sec- 
ond, fifth,  and  sixth  charges  of  negligence, 
and  if  you  believe  from  the  evidence  the 
motorman  did  sound  the  bell  and  give  warn- 
ing of  the  approach  of  the  car,  and  that  he 
did  keep  a  proper  lookout  for  persons  cross- 
ing Arsenal  street  and  Compton  avenue,  your 
verdict  must  be  for  the  defendant 

"(2)  The  court  Instructs  the  jury  that  if 
Amelia  Koenig  was  walking  or  on  the  north 
sidewalk  of  Arsenal  street  and  there  was 
nothing  in  her  conduct  to  indicate  that  she 
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Intended  crossing  the  street,  and  tbat  then 
when  she  started  south  across  Arsenal  street 
the  car  was  so  near  as  to  make  It  Impos- 
sible to  prevent  the  collision,  that  then  the 
plaintiffs  cannot  recover,  and  the  verdict 
most  be  for  the  defendant 

"(8)  The  court  instructs  the  jury  that  they 
cannot  Infer  negligence  from  the  fact  that 
the  plaintiffs'  child  was  injured  by  the  de- 
fendant's car,  but  tbat  negligence  is  a  fact 
which  must  be  proved,  and  the  burden  of 
proving  the  same  by  the  greater  weight  of 
the  evidence  Is  upon  the  plaintiffs." 

"(5)  The  court  instructs  the  jury  that  if 
they  believe  that  any  witness  has  willfully 
sworn  falsely  to  any  material  fact,  they  are 
at  liberty  to  disregard  all  or  any  part  ct 
the  testimony  of  such  witness." 

The  court,  of  its  own  motion,  also  gave 
the  following  InstructlonB  to  the  Jury: 

"(4)  If  yon  believe  and  find  from  the  evi- 
dence tliat  plaintiffs'  child  was  killed  by 
and  throogb  an  unavoidable  accident,  your 
verdict  should  be  for  defendant" 

"(6)  You  are  Instructed  that  if  you  believe 
from  the  evidence  that  the  motorman  saw 
tbe  deceased  child  walking  or  standing  on 
the  north  sidewalk  of  Arsenal  street  west 
of  Oompton  avenue,  then  there  was  nothing 
in  tbat  to  warn  him  of  danger,  until  she 
Jumped  or.  stepped  off  of  tbe  sidewalk,  if 
you  believe  from  tbe  evidence  she  did  so, 
and  started  south  across  Arsenal  street  and 
in  such  case  as  long  as  tbe  child  remained 
on  such  sidewalk  west  of  Oompton  avenue, 
and  did  not  In  any  manner  Indicate  tbat 
she  desired  or  attempted  to  cross  Arsenal 
street  the  motorman  had  no  reason  to  an- 
ticipate that  she  would  attempt  to  cross 
Arsenal  street  or  to  stop  the  car,  or  attempt 
to  stop  it  but  bad  the  right  to  run  the  car 
at  its  regular  speed. 

"(7)  If  you  believe  from  the  evidence  that, 
as  soon  as  the  danger  to  the  deceased  be- 
came apparent,  or  by  the  exercise  of  ordi- 
nary care  would  have  become  apparent  the 
motorman  exercised  ordinary  care  to  set  the 
brakes  before  striking  her,  and  made  every 
effort  with  the  means  on  band  to  stop  tbe 
car  in  the  shortest  time  and  space  possible, 
and  yon  further  believe  from  the  evidence 
that  the  gong  was  rung  as  the  car  approach- 
ed Oompton  avenue,  or  the  deceased  was 
otherwise  warned  of  tbe  approach  of  the 
car,  then  your  verdict  must  be  for  the  de- 
fendant" 

"(6a)  If  you  believe  and  find  from  the  evi- 
dence that  Ohas.  A.  Koenlg  and  Lizzie  Koe- 
nlg,  his  wife,  are  tbe  parents  of  Amelia 
Koenlg,  deceased,  and  that  tbe  said  Amelia 
Koenlg  was  run  over  and  killed  by  a  street 
car  of  the  defendant  by  and  through  the 
carelessness  and  negligence  of  tbe  defend- 
ant's employfis,  as  explained  and  set  forth 
in  these  instructions,  then  you  will  find  the 
Issues  for  the  plaintiffs,  and  assess  their 
damages  at  the  sum  of  five  thousand  dol- 
lars" 


To  the  giving  of  which  InstructlonB  tbe 
defendant  then  and  there  excepted  at  tbe 
time. 

Under  the  instruction  of  the  court  the 
Jury  found  a  verdict  for  the  plaintiffs  in  the 
sum  of  $5,000.  Defendant  In  due  time  flled 
Its  motion  for  a  new  trial,  which  being  over- 
ruled It  appeals. 

Geo.  W.  Easley  and  Boyle,  Priest  &  Leh- 
mann,  for  appellant  Lee  Meriwether,  for 
respondents. 

BURGESS,  J.  (after  stating  the  facts).  It 
Is  said  for  defendant  that  the  court  erred  In 
permitting  the  witness  Montgomery  to  tes- 
tify that  certain  facts  assumed  by  him  to 
be  true  "would  indicate  that  the  car  was 
then  moving  at  a  higher  rate  of  speed  than 
10  or  12  miles  an  hour,  or  that  the  motorman' 
did  not  apply  the  brakes  or  reverse  power 
properly  at  the  time  the  accident  occurred." 
The  objection  to  this  testimony  should  have 
been  sustained,  because  It  was  not  a  question 
to  be  determined  by  expert  testimony,  but 
by  the  Jury,  who  were  Just  as  capable  to 
draw  conclusions  from  the  facts  proven  as 
the  witness;  and  it  is  only  when  the  JuroiS 
themselves  are  not  capable,  from  want  of  ex- 
perience or  knowledge  of  the  subject,  to  draw 
conclusions  from  the  facts  proven,  that  the 
evidence  of  expert  witnesses  is  permissible. 
In  Ferguson  v.  Hubbell,  87  N.  Y.  507,  49  Am. 
Rep.  544,  It  is  said:  "In  the  class  of  cases 
where  the  opinion  of  a  witness  is  competent 
evldenc^it  becomes  so  not  because  the  wit- 
ness may  be  supposed,  when  compared  with 
the  Jury,  to  possess  superior  powers  of  per- 
ception. Intuition,  and  Judgment  or  superior 
ability  to  draw  correct  Inferences  from  prov- 
ed facts,  but  because  the  nature  of  the  ques- 
tion at  Issue  is  such  that  men  of  ordinary 
experience  and  intelligence  must  be  supposed 
to  be  Incapable  of  drawing  conclusions  from 
the  facts  In  evidence  without  the  assistance 
of  some  one  who  has  special  skill  or  knowl- 
edge In  the  premises."  So,  In  Benjamin  v. 
Street  Ry.  Co..  183  Mo.  274,  34  S.  W.  59a  it 
is  said:  "An  expert  witness  In  a  manner 
discharges  the  functions  of  a  Juror,  and  bis 
evidence  should  never  be  admitted  unless  it 
is  clear  that  tbe  Jurors  themselves  are  not 
capable,  from  want  of  experience  or  knowl- 
edge of  tbe  subject  to  draw  conclusions  from 
the  facts  proved." 

Plaintiffs  were  permitted  to  prove  by  the 
witness  Dflsbman,  over  the  objection  of  de- 
fendant, tbat  immediately  after  the  car  came 
to  a  stop  the  motorman  came  back  to  where 
the  child  was,  and,  in  answer  to  this  ques- 
tion by  Dashman,  "Are  you  blind,  to  run  over 
a  child  like  tbat7'  that  he  replied,  "I  didn't 
see  the  child;  I  was  looking  at  the  car  com- 
ing east."  This  ruling  Is  assigned  for  error. 
What  the  motorman  said  was  a  narration  of 
a  past  event,  with  respect  to  which  he  was 
not  authorized  to  speak  for  his  employer  or 
master.    His  business  was  to  control  and 
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manage  the  cars  of  which  he  had  care,  and 
for  whose  actions,  within  the  scope  of  his 
employment,  his  employer  was  answerable, 
but  for  nothing  he  said  which  did  not  accom- 
pany or  form  part  of  the  accident;  in  other 
words,  the  res  gestae.  Barker  v.  St  L.,  I.  M. 
&  S.  Ry.  Co.,  126  Mo.  143,  28  a  W.  866,  26 
L.  R.  A.  843,  47  Am.  St  Rep.  646;  Price  t. 
Thornton,  10  Mo.  186;  Rogers  v.  McOune,  19 
Mo.  B68;  McDermott  t.  Railroad,  73  Mo. 
516,  39  Am.  Rep.  526;  Adams  t.  Railroad,  74 
Mo.  663,  41  Am.  Rep.  333;  Aldrldge's  Adm'r 
V.  Midland,  etc.,  Co.,  78  Mo.  659;  Devlin  t. 
Railroad,  87  Mo.  545;  State  v.  Hendricks 
(not  yet  ofDclally  reported)  78  S.  W.  194. 
This  evidence  was  not  ofTered  for  the  purpose 
of  contradicting  the  motorman;  hence  inad- 
missible for  any  purpose. 

It  is  claimed  by  defendant  that  the  court 
■  erred  In  not  permitting  the  witness  Lee  Meri- 
wether to  testify  as  to  what  financial  Interest 
he  had  In  the  suit  Mr.  Meriwether  testified 
as  a  witness  for  his  client  for  the  purpose  of 
contradicting  the  evidence  of  Otto  B.  Miller, 
a  witness  for  defendant  as  to  where  the  car 
stopped  after  striking  the  child.  Section 
4662,  Rev.  St  1899,  provides  that  "no  person 
shall  be  dlsqualifled  as  a  witness  in  any 
civil  suit  or  proceeding  at  law  or  in  equity, 
by  reason  of  his  interest  In  the  event  of  the 
same  as  a  party  or  otherwise,  but  such  in- 
terest may  be  shown  for  the  purpose  of  af- 
fecting his  credibility."  That  this  provision 
of  the  statute  applies  to  any  and  all  per- 
sons who  testify  as  witnesses  to  anything 
other  than  mere  formal  matters  iif  the  trial 
of  any  proceeding  in  law  or  equity  1b  too 
plain  for  argument  But  aside  from  the 
statute,  the  interest  of  a  witness  in  the  result 
of  a  suit  may  be  shown  as  affecting  his  credit 
(Waddlngham  v.  Hulett  92  Mo.  528,  5  S.  W. 
27;  Stillwell  ▼.  Patton,  108  Mo.  352,  18  S.  W. 
1075),  "but  the  extent  to  which  a  witness 
may  be  examined  touching  his  Interest  in  the 
suit  rests  in  the  discretion  of  the  trial  court" 
Stillwell  T.  Patton,  supra.  The  same  rule, 
however,  as  to  the  extent  to  which  a  wit- 
ness may  be  examined  applies  in  a  large 
measure  to  all  witnesses.  Our  conclusion  is 
that  the  court  erred  In  not  requiring  this 
witness  to  answer  the  question. 

It  Is  Insisted  that  the  first  Instruction 
given  for  the  plaintiffs  is  erroneous  in  that  It 
is  not  based  upon  any  allegation  of  the  peti- 
tion; that  the  first  instruction  given  for  de- 
fendant defined  the  Issues,  and  eliminated 
all  allegations  of  negligence  except  the  third 
and  fourth;  that  the  third  alleges  a  failure 
to  sound  the  gong  or  bell;  and  the  fourth 
that  the  defendant's  servants  in  charge  of 
the  car  failed  to  keep  a  proper  lookout;  and 
that  It  nowhere  alleges  any  negligence  of 
those  In  charge  of  the  car,  after  becoming 
aware,  or  after  they  ought  to  have  known, 
of  the  danger  of  the  little  girl.  If  it  be  true, 
as  alleged  In  the  petition,  that  the  servants 
in  charge  of  the  car  failed  to  sound  the  bell 
or  give  other  warning  of  the  approach  of  the 


car  at  the  crossing  of  Arsenal  street  and 
Compton  avenue,  and  it  was  their  duty  to  do 
so,  or  they  failed  to  keep  a  proper  lookout 
for  persons  crossing  Arsenal  street  at  that 
point  and  by  reason  thereof  the  Injury  oc- 
curred, it  was  entirely  unnecessary  that  the 
petition  allege  negligence  of  those  In  charge 
of  the  car,  after  becoming  aware,  or  after 
they  ought  to  have  known,  of  the  danger  of 
the  child,  for  the  negligence  consisted,  if  at 
all,  in  the  failure  of  those  in  charge  of  the 
car  to  sound  the  bell  or  give  other  warning 
of  Its  approach,  or  In  falling  to  keep  a  proper 
lookout  for  persons  crossing  the  street  at 
Compton  avenue.  Therefore,  if  defendant's 
position  be  correct  it  may  run  its  cars  at  any 
time  or  place  in  utter  disregard  of  the  rights 
of  persons  on  the  streets,  without  tieing  re- 
sponsible for  injuries  sustained  by  reason 
thereof,  provided  that  it  was  not  negligent 
after  becoming  aware,  or  after  it  ought  to 
have  known,  of  the  danger,  as  In  this  case, 
of  the  little  child,  who,  on  account  of  her 
age  and  want  of  knowledge  of  the  danger, 
could  not  be  guilty  of  contributory  negli- 
gence. The  alleged  negligence  consisted  in 
the  failure  of  defendant's  servante  in  charge 
of  the  cars  to  sound  the  bell  or  to  give  other 
warning  of  its  approach,  and  a  failure  to 
keep  a  proper  lookout  tor  persons  crossing 
Arsenal  street  at  Compton  avenue,  and  not 
tn  the  negligence  of  those  in  charge  of  tlie 
car,  after  becoming  aware,  or  after  they 
ought  to  have  known,  of  the  danger  to  the 
little  girl.  It  would  be  a  strange  doctrine 
If,  by  defendant's  neglect  of  duty  In  the 
first  place,  the  life  of  the  child  was  endan- 
gered, that  it  could  not  be  held  liable  unless 
it  was  further  shown  that  those  in  charge  of 
the  car  were  guilty  of  negligence  in  tailing 
to  stop  the  car  after  becoming  aware,  or  after 
they  ought  to  have  known,  of  the  danger  of 
the  child.  It  Is  clear  from  the  evidence  that 
defendant's  motorman  did  not  become  aware 
of  the  danger  of  the  child  until  about  the 
time  of  or  after  she  had  been  run  over  by 
the  cars  and  fatally  Injured,  which  might 
In  this  Instence,  have  been  avoided  by  the 
keeping  a  proper  lookout  for  persons  cross- 
ing the  street  where  the  collision  occurred, 
as  to  which  the  evidence  was  conflicting. 
But  this  Instruction  is  vicious  because  of 
the  tact  of  its  not  being  in  accord  with  the 
allegations  of  the  petition  upon  wtiich  the 
case  was  submitted  to  the  jury.  It  Is  bot- 
tomed upon  the  theory  of  defendant's  negli- 
gence in  falling  to  see,  when  by  the  exercise 
of  reasonable  care  It  might  have  seen,  a 
child  of  the  age  of  the  deceased,  Amelia 
Koenlg,  approaching  Compton  avenue  at  the 
intersection  of  Arsenal  street  when  no  such 
issue  is  presented  by  the  pleadings,  unless 
it  be  by  the  fourth  allegation  of  negligence 
"that  the  servants  in  charge  of  the  car  fail- 
ed to  keep  a  proper  lookout  for  persona  cross- 
ing Arsenal  at  Compton  avenue";  and  we  are 
of  the  opinion  that  it  does  not  do  so.  More- 
over, It  authorized  the  Jury  to  find  tor  plain- 
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west  crossing  oi  uiai  avenue  sue  migoi  ram 
south  to  cross  the  tra<^ 

The  second  Instmctlon  given  on  the  part 
of  plaintiffs  is  complained  of  on  the  ground 
that  it  declares  as  a  matter  of  law  "that 
It  was  the  duty  of  defendant's  motorman 
to  sound  his  gong  or  bell  when  approach- 
ing Compton  avenue."  As  the  law  imposed 
so  duty  upon  defendant's  motorman  to  sound 
the  gong  or  bell  at  the  approach  of  a  street 
crossing,  and  there  is  no  law  making  a  fail- 
ure to  do  so  negligence  per  se,  "such  tail- 
nre  becomes  negligence  only  when  the  cir- 
cumstances render  the  ringing  of  the  bell 
necessary,  and,  if  the  circumstances  are  in 
dispute,  whether  the  occasion  is  such  as 
calls  for  the  sounding  of  the  bell  is  a  ques- 
tion of  fact  for  the  Jury."  Schmidt  v.  St 
Louis  By.  Ck).,  163  Mo.  645,  63  S.  W.  834. 
In  the  case  at  bar  It  is  not  clear  from  the 
circumstances  that  the- ringing  of  the  bell  or 
sounding,  the  gong  were  such  as  to  require 
the  motorman  to  do  one  or  the  other  on  ap- 
proaching Compton  avenue,  therefore  that 
question  should  have  been  submitted  to  the 
Jury.  That  there  are  many  similar  crossings 
in  the  city  of  St.  Louis  which  are  much 
used  by  pedestrians  and  vehicles,  at  the 
crossings  of  which  by  street  cars  without  the 
bell  being  rung  or  the  gong  sounded  by  the 
motorman  in  charge  on  approaching  them 
would  be  negligence  per  se,  must  be  admit- 
ted, but  it  Is  not  at  every  crossing  that  a 
failure  to  do  so  would  amount  to  such  neg- 
ligence, much  depending  upon  the  use  of  the 
street  at  the  time. 

Plaintifrs'  third  instmctlon  la  challenged 
upon  the  same  grounds  as  their  first,  and  is 
open  to  the  same  erlticlsms  that  were  passed 
upon  that  instruction. 

The  fifth  Instruction  given  on  the  part  of 
plaintiffs  is  bad  for  the  reason  that  It  in- 
correctly deSnes  the  degree  of  care  required 
of  defendant  as  "being  such  care  as  to  de- 
mand a  very  high  degree  of  vigilance,"  when 
the  law  only  exacted  of  defendant  the  exer- 
cise of  ordinary  care;  that  is,  in  this  case, 
such  care  as  a  person  of  ordinary  prudence 
and  caution  according  to  the  usual  and  gen- 
eral experience  of  mankind  would  exercise 
in  the  same  situation  and  circumstances  as 
those  of  the  motorman  In  charge  of  the  car. 
Reardon  v.  Mo.  Pac.  R.  R.  Co.,  114  Mo.  384, 
21  a  W.  731;  Stanley  v.  Union  Depot  B.  R. 
Co.,  114  Mo.  006,  21  8.  W.  832;  Lloyd  v.  St. 
I>ouls,  I.  M.  &  S.  R.  R.  Co.,  128  Mo.  506, 
29  S.  W.  153,  81  S.  W.  110;  Tetherow  v.  St. 
J.  ft  Des  M.  R.  Co.,  98  Mo.  74,  11  S.  W.  310, 
14  Am.  St.  Rep.  617;  Cohn  v.  Kansas  City, 
106  Mo.  387,  18  S.  W.  973:  Kelley  v.  V.  R. 
&  T.  Co.,  18  Mo.  App.  151. 

In  order  that  this  case  may  be  properly 
presented  to  a  Jury,  the  Judgment  of  the  cir- 
cuit court  is  reversed,  and  the  cause  remand- 
ed.    All  of  this  Division  concur. 


(isupreme  Court  ol  Missouri.    March  M,  IWM.) 

COMBINATION     BY     PACKING.  HOUSES— REOU- 

LlATINO     price— EVIDENCE— statements 

OF   AGENTS— PUNISHMENT. 

1.  To  show  a  combiuation  of  packing  houses 
to  regulate  or  fix  prices  of  meats  to  retail  deal- 
ers. In  violation  of  Rev.  St  1899,  H  8965, 
89o6,  all  the  selling  by  the  packers  in  Uie  state 
l>eing  done  from  "coolers,"  and  the  managers 
thereof  and  the  solicitors  therefor  being  the 
persons  who  were  employed  by  the  packers  to 
transact  and  who  did  transact  all  their  business 
of  selling  in  the  state,  their  statements  made 
while  so  engaged,  and  relating  to  the  business 
transacted,  are  admissible. 

2.  Kvidence  on  quo  warranto  proceeding 
against  packing  house  corporations  held  suffi- 
cient to  show  a  combination  to  regulate  or  fix 
prices  of  meats,  iu  violation  of  Rev.  St.  1899, 
S§  8966,  8900. 

3.  To  constitute  the  offense  of  entering  into 
a  combination  to  regulate  or  fix  prices  in  vio- 
lation of  Rev.  St  1899,  IS  8865,  ^6,  it  is  not 
necessary  that  there  be  a  complete  monopoly, 
or  that  injury  to  the  public  be  shown. 

4.  Under  Rev.  St  1899,  i  8971,  pmiUhing 
corporations  for  the  offense  of  entering  into 
a  combination  to  fix  or  regulate  prices  by  for- 
feiture of  corporate  rights  and  right  to  do  busi- 
ness in  the  state,  punishment  need  not  be  by 
a  general  judgment  of  ouster,  but,  if  the  com- 
bination be  abandoned,  it  may  be  by  a  simple 
fine. 

In  Banc  Quo  warranto  on  the  relation  of 
Edward  C.  Crow,  attorney  general,  against 
the  Armour  Packing  Company  and  others. 
Fine  imposed. 

This  is  a  proceeding  by  quo  warranto,  In- 
stituted by  the  Attorney  General  ex  officio, 
to  oust  the  defendant  corporations  from  their 
franchise  to  do  business  in  this  state  because 
of  alleged  violations  by  them  of  their  powers 
and  privileges.  The  information  charges 
that  between  August  22,  1899,  and  May  9, 
1902,  they  "entered  into  an  agreement,  con- 
federation, combination,  pool,  and  under- 
standing among  themselves  and  with  each 
other  and  Nelson,  Morris  &  Co.  and  Schwartz- 
schlld  &  Sulzberger,  and  other  corporations 
and  persons,  to  regulate,  fix,  and  control  the 
price  to  be  paid  by  retail  butchers  and 
others  for  all  dressed  pork,  beef,  and  cured 
meats  and  lard  slaughtered,  manufactured, 
and  prepared  and  offered  for  sale  or  to  be 
sold  in  the  state  of  Missouri;  and  to  maintain 
and  control  said  prices  for  said  products  in 
this  state  when  so  regulated  and  fixed;  and 
to  prevent  competition  in  said  business  In 
preparing,  marketing,  and  selling  said  prod- 
ucts in  this  state  between  themselves  and 
others  engaged  in  like  business;  and  that 
respondents  and  those  others  above  named 
have  maintained  the  said  prices  of  dressed 
beef  and  pork,  and  fresh  meat,  cured  meat, 
and  lard  so  prepared,  sold,  and  offered  for 
sale  by  them  In  this  state  by  and  through 
their  officers,  managers,  agents,  salesmer 
servants,  and  employes  acting  for  and 
behalf  of  said  corporattons,  and  that  by  ' 
acts  and  conduct  of  said  corporations  thrc 
their   officers,    salesmen,    managers,    ar 
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serTants,  and  employes  competltton  In  the 
sale  of  dressed  beef,  dressed  pork,  fresh  beef, 
and  cured  meats  of  all  kinds  and  lard  In 
the  markets  of  Missouri,  has  been  unlaw- 
fully prevented  and  destroyed,  to  the  great 
detriment  of  the  public.  The  Information 
charges  that  respondents  and  those  who  have 
combined  with  them  own,  control,  and  sup- 
ply to  the  general  public  90  per  cent,  of  the 
dressed  pork,  beef,  and  meats,  and  all 
smoked  and  cured  pork,  beef,  and  meats  and 
lard,  and  all  fresh  beef  and  pork  and  meats 
slaughtered,  manufactured,  and  cured  and 
prepared  and  oftered  for  sale  or  sold  for  gen- 
eral consumption  In  the  state  of  Missouri, 
and  that  the  object  and  purpose  of  said  com- 
bination and  agreement  Is  to  fix,  regulate, 
and  maintain  the  price  to  be  paid  by  the 
consuming  public  for  said  products  above 
mentioned,  and  to  control  said  price  when 
so  fixed,  maintained,  and  regulated,  and  to 
destroy  competition  among  themselves  and 
others  engaged  In  like  business.  It  is  char- 
ged that  the  officers,  managers,  agents,  serv- 
ants, and  employes  of  the  respondents,  legal- 
ly and  fully  authorized  by  each  of  said 
several  respondents  to  act  for  them  and  In 
their  behalf  In  matters  relating  to  the  sale 
and  price  to  be  charged  for  the  products 
above  mentioned,  have  since  the  2l8t  day  of 
August,  1899,  met,  and  continuously  from 
time  to  time  since  said  day  continued  to 
meet,  when  they  have  deemed  It  necessary, 
and  unlawfully  agreed  and  combined  to  fix 
and  maintain  from  week  to  week  and  day 
to  day  an  agreed  price  on  the  different 
grades,  classes,  and  kinds  of  dressed  beef, 
fresh  beef,  dressed  pork,  hams,  bacon,  cured 
meats,  and  lard,  which  should  be  sold  or 
offered  for  sale  to  the  retail  butchers  and 
others  and  the  consuming  public  In  Missouri; 
that  at  said  meetings  the  officers,  managers, 
employes,  and  agents  of  respondents  would 
and  did  agree  upon  and  fix  the  price  at 
which  the  respondent  corporations,  through 
their  officers,  agents,  and  employes,  would 
sell  in  Missouri  from  week  to  week  and  day 
to  day  the  products  above  mentioned  to  the 
consuming  public;  that  said  meetings  were 
held  by  the  said  officers,  agents,  and  rep- 
resentatives of  the  respondents  for  the  pur- 
pose of  fixing  and  maintaining  the  agreed 
price  to  be  charged  In  St.  Louis,  Kansas  City, 
St.  Joseph,  and  elsewhere  in  Missouri  for 
thp  products  manufactured,  prepared,  and 
sold  by  the  respondents;  that  at  said  meet- 
ing so  held  from  time  to  time  as  aforesaid, 
and  for  the  purpose  of  controlling  and  mo- 
nopolizing the  market  and  preventing  com- 
petition in  the  sale  of  dressed  meat,  cured 
meat,  pork,  and  lard,  and  In  order  that  a 
common  uniform  price  should  be  charged  the 
retail  butchers  and  the  consuming  public  and 
all  others  in  the  state  of  Missouri  by  the 
agents  of  all  the  respondents  for  the  same  or 
similar  grades  of  dressed  beef,  pork,  cured 
meats,  and  lard,  said  officers,  managers,  and 
agents  would  at  said  meetings  agree  upon  the 


prices  at  which  all  the  different  classes  and 
kinds  of  the  products  above  mentioned  should 
be  sold  In  the  state  of  Missouri. 

The  Information  then  charges  that  the  said 
prices  which  should  be  so  charged  in  Mis- 
souri for  the  said  different  commodities, 
which  had  been  agreed  upon  as  aforesaid 
at  the  said  meetings,  all  the  crfficers,  man- 
agers, agents,  and  servants  of  respondents 
charged  and  intrusted  with  the  sale  to  butch- 
ers and  others  of  said  products  thronghont 
Missouri  were  notified  of,  and  the  prices 
agreed  upon  for  the  period  of  time  during 
which  it  had  been  agreed  said  prices  should 
be  charged,  and  that  the  officers,  managers, 
agents,  and  employes  of  respondents  intrust- 
ed and  charged  with  the  sale  to  retail  butch- 
ers, meat  dealers,  and  all  others  of  said 
products  In  Missouri  were  directed  and  re- 
quired to  sell  said  products  for  said  period 
theretofore  agreed  upon  at  the  prices  fixed, 
and  not  below  the  said  prices  agreed  upon 
at  said  meeting  so  held  as  aforesaid.  The 
Information  then  alleges  that,  after  the  prices 
to  be  charged  had  been  fixed  and  agreed 
upon  as  aforesaid,  the  said  officers,  managers, 
agents,  and  employes  of  respondents  did  not 
sell  and  have  not  sold  any  of  the  kinds, 
classes,  and  grades  of  the  products  above 
mentioned  in  this  state  to  retail  butchers, 
meat  dealers,  and  the  consuming  public  ex- 
cept at  the  prices  fixed  and  agreed  upon.  It 
Is  then  charged  that  the  agreement  and  com- 
bination so  made  in  the  manner  as  aforesaid 
has  prevented  and  does  prevent  competition 
in  Missouri  among  respondents  and  others 
engaged  in  the  same  line  or  lines  of  business 
in  this  state,  and  that  said  acts  of  respond- 
ents have  deprived  and  do  deprive  the  public 
of  free,  full,  and  wholesome  competition  in 
the  sale  of  the  commodities  above  mentioned, 
to  the  great  damage  and  detriment  of  the 
public. 

Informant  then  charges  that  the  general 
nature  and  object  of  the  said  combination, 
pool,  agreement,  and  confederation  so  made 
as  aforesaid  by  the  said  respondent  corpora- 
tions by  the  means  and  in  the  manner  afore- 
said is:  First,  to  fix,  regulate,  maintain,  and 
control  by  the  respondents  the  price  and 
prices  to  be  paid  for  all  classes,  kinds,  brands, 
and  grades  of  dressed  beef,  dressed  pork, 
hams,  bacon,  and  all  kinds  of  cured  meats 
and  lard,  sold  to  the  retail  butchers  and 
dealers  in  all  kinds  of  fresh  and  cured  meat 
and  the  consuming  public  in  the  cities  of 
St.  Joseph,  Kansas  City,  St  Louis,  and 
throughout  the  state  of  Missouri;  second, 
to  maintain  the  said  price  or  prices,  vrhen 
so  fixed  as  aforesaid,  to  be  paid  for  all  class- 
es, kinds,  and  brands  of  dressed  beef,  dress- 
ed pork,  hams,  bacon,  and  all  other  cared 
meats  and  lard  by  the  retail  butchers,  deal- 
ers In  meat,  and  the  consuming  public  in  the 
cities  of  St.  Joseph,  Kansas  City,  St  Loula, 
and  throughout  the  state  of  Missouri;  and, 
third,  that  it  Is  one  of  the  objects  of  said 
combination,  agreement,  pool,  and  confeder- 
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atlon  so  made  aa  aforesaid  by  the  respondent 
corporatlona  by  the  means  and  in  the  man- 
ner aforesaid  to  pteYent,  prohibit,  and  avoid 
competition  among  tbemselres  and  others  In 
the  sale  in  Mlssoml  of  the  said  commodities 
dealt  in  and  handled  by  the  said  respond- 
ents. The  Information  tben  charges  that  the 
respondents,  by  the  means  and  manner  afore- 
said, have  obtained  control  of,  and  monopo- 
lized to  the  exclusion  of  all  others,  the  busi- 
ness of  selling  all  classes  and  kinds  and 
grades  and  brands  of  dressed  beef,  dressed 
pork,  liams  and  bacon,  and  cured  meats  and 
lard,  to  the  retail  butchers,  dealers  in  meat, 
and  the  consuming  public  In  the  state  of 
Missouri,  to  the  great  detriment  of  the  pub- 
lic. It  is  then  charged  that  by  reason  of  the 
monopoly  and  control  and  exclusion  of  com- 
petition in  the  sale  of  said  commodities  afore- 
said in  the  manner  and  means  aforesaid  the 
respondents  and  their  agents,  officers,  and 
managers,  have  been  enabled  and  now  are 
selling  to  the  butchers  and  dealers  in  meat 
and  the  consuming  public  in  Missouri  certain 
grades  of  dressed  be^f,  pork,  hams,  bacon, 
cured  meats,  and  lard  of  an  unwholesome 
and  inferior  quality,  to  the  great  detriment 
of  the  public.  It  l8  then  charged  that  the 
purpose  and  Intention  of  respondents  has 
been  and  now  ia  to  willfully  and  unlawfully 
combine  and  confederate  as  aforesaid  with 
each  other  to  monopolize  and  control  abso- 
lutely and  prevent  competition  in  the  busi- 
ness of  dressed  beef  and  meats  as  aforesaid 
In  the  state  of  Missouri,  and  that  said  re- 
spondents are  now  willfully  and  unlawfully 
maintaining  said  illegal  agreement,  and  un- 
lawfully and  illegally  fixing  and  controlling 
prices  in  the  manner  aforesaid  for  said  com- 
modities, and  which  said  price  for  the  afore- 
said commodities  so  fixed  by  the  respondent 
and  othera  acting  with  them  as  aforesaid  Is 
the  minimum  price  to  be  charged  by  respond- 
ents throughout  the  state  of  Missouri  for  the 
different  classes,  kinds,  grades,  and  brands 
of  dressed  meat  and  pork,  hams,  bacon,  and 
cured  meats  and  lard,  and  that  said  prices 
so  fixed  as  aforesaid  are  the  minimum  prices 
at  which  agents,  employfis,  and  ofllcers  of  re- 
spondents are  allowed  to  sell  said  products 
throughout  Missouri.  It  Is  then  charged  that 
by  reason  of  the  premises  and  facts  afore- 
said since  the  21st  of  August,  1890,  and  up 
to  the  present  time,  respondent  corporations 
have  grossly  offended  against  the  laws  6f 
this  state,  and  willfully  and  flagrantly  and 
grossly  abused  and  misused  their  corporate 
authority  and  franchises  and  privileges,  and 
have  wUlfuUy  and  unlawfully  assumed  and 
wUlfolly  usn]i)ed  authority  and  privileges  not 
granted  said  corporations  by  the  laws  of 
Missouri  by  entering  into  and  becoming  a 
member  of  and  a  party  to  said  trust,  com- 
bination, confederation,  and  pool,  as  afore- 
said, to  monopolize  and  control  the  business 
of  selling  dresed  beef,  dressed  pork,  ham, 
bacon,  and  all  cured  meats  and  lard  in  the 
state  of  Missouri,  and  by  means  of  said  com- 


bination aforesaid  to  prevent  competition  In 
said  business,  and  to  regulate,  fix,  and  main- 
tain the  price  or  prices  to  be  charged  retail 
butchers,  dealers  In  meat,  and  the  consuming 
public  for  the  aforesaid  prodncts,  and  that 
in  pursuance  of  the  aforesaid  agreement  so 
made  respondents  are  now  unlawfully  and 
willfully  monopolizing  and  regulating,  fixing, 
maintaining,  and  controlling  the  prices  to  be 
paid  by  retail  butchers,  dealers  in  meat,  and 
the  consuming  public  for  the  products  above 
mentioned,  and  that  the  action  of  the  re- 
spondent corporations  as*  hereinabove  set  out 
is  a  willful  and  malicious  perversion  of  the 
franchises  granted  to  said  corporations  by 
the  state  of  Missouri,  and  an  illegal,  willful 
usurpation  of  privileges  not  granted  to  them, 
and  is  a  great  and  permanent  injury  to  the 
public.  The  prayer  of  the  petition  is  that 
"respondent  corporations,  each  and  all  of 
them,  severally  be  excluded  from  all  cor- 
porate rights  and  franchises  under  the  laws 
of  the  state,  and  that  their  rights,  authority, 
license,  and  certificate  to  do  business  under 
the  laws  of  Missouri  be  declared  forfeited, 
and  that  each  of  them  and  every  one  of 
them  be  ousted  from  their  several  franchises, 
corporate  rights,  and  privileges." 

The  Krug  Packing  Company  answered 
separately,  denying  generally  the  allegatlona 
of  the  Information.  The  other  respondents 
answered  Jointly,  setting  up  many  specific 
defenses.  On  motion  of  the  Attorney  Gener- 
al the  court  struck  out  all  of  the  defenses 
except  the  sixth  paragraph  of  the  second  de- 
fense pleaded,  which  "first  alleged  the  cor- 
porate organization  of  each  of  the  above-nam- 
ed Armour,  Hammond,  and  Gudahy  and 
Swift  Packing  Companies  as  corporations, 
and  their  right  to  do  business  in  Missouri, 
and  then  respondents  denied  that  they  ever 
made  or  entered  into  an  agreement,  confed- 
eration, combination,  pool,  or  understanding 
by  and  among  either  of  them  or  any  other 
person  or  corporation  to  regulate,  fix,  and  con- 
trol the  price  to  be  paid  by  retail  butchers, 
or  any  one  else,  for  any  kind  of  pork,  beef, 
cured  meats,  or  lard,  slaughtered  or  manu- 
factured, prepared  or  offered  for  sale,  or  to 
be  sold  in  the  state  of  Missouri  and  else^ 
where,  or  to  maintain  or  control  the  prices 
thereof  In  this  state,  or  to  prevent  competi- 
tion In  business  between  respondents  and 
others  engaged  In  like  business;  nor  did  re- 
spondents ever  take  any  part  in  maintaining 
any  such  agreement,  combination,  pool,  or 
understanding;  that  none  of  the  officers, 
managers,  agents,  servants,  or  employte  of 
this  respondent  at  any  time,  with  the  con- 
sent of  the  respondent  or  otherwise,  agreed 
and  combined  to  fix  or  maintain  an  agreed 
price  of  the  products  handled  by  respondents 
which  should  by  respondents  be  sold  or  of- 
fered for  sale  to  the  retail  butchers  or  oth- 
ers or  to  the  consuming  public  in  Missouri, 
and  that  respondents  never  did  agree  upon 
or  fix  the  prices  at  which  they  would  sell  in 
Missouri  such  products.     Respondents  then 
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denied  generally  each  and  every  allegation 
In  tbe  Information  contained  except  as  in 
tbis  paragraph  6  of  the  second  defense  ad- 
mitted. Respondents  then  denied  that  they 
ever  agreed,  entered  into,  or  became  a  mem- 
ber of  or  a  party  to  any  pool,  trust,  agree- 
ment, or  understanding  with  any  other  per- 
son or  persons  or  association  of  persons  to 
regulate  and  fix  the  price  of  any  article  or 
commodity  whatsoeTer,  or  tbe  price  to  be 
paid  therefor.  Respondents  then  deny  that 
they  were  ever  parties  to  any  contract,  agree- 
ment, or  combination  designed  or  made  with 
a  view  to  lessen,  or  which  tended  to  lessen, 
full  and  free  competition  in  the  Importation, 
manufacture,  or  sale  of  any  article,  product, 
or  commodity  in  this  state.  Respondents 
then  also  denied  that  they  had  ever  sold  to 
any  one  any  kind  of  dressed  beef,  dressed 
pork,  ham,  bacon,  cured  meats,  and  lard 
which  Is  or  was  unwholesome,  and  of  an  In- 
ferior quality,  and  which  was  a  detriment  to 
tbe  public. 

It  will  be  seen  that  this  paragraph  is  in 
■ubstance  a  general  denial,  and  raised  a  gen- 
eral Issue  upon  the  pleadings.  All  of  the  re- 
spondents, except  the  Krug  Packing  (Com- 
pany, which  is  a  Missouri  corporation,  are 
corporations  organized  under  the  laws  of  sis- 
ter states,  and  have  compiled  with  the  laws 
of  this  state  with  respect  to  foreign  corpora- 
tions, and  have  been  licensed  to  do  business 
In  this  state.  Armour  &  Ck>.  has  never  done 
any  business  in  this  state,  and  never  was  a 
member  of  any  pool,  or  guilty  of  any  of  the 
acts  charged.  The  Krug  Packing  Company 
is  not  shown  ever  to  have  been  guilty  of  the 
acts  charged.  This  proceeding  is  therefore 
quashed  as  to  them,  and  in  speaking  of  the 
respondents  hereinafter  reference  is  had  only 
to  the  Armour  Packing  Company,  the  Ham- 
mond Packing  Company,  the  Cudahy  Packing 
Company,  and  Swift  &  Co.  Of  these  the 
Hammond  Packing  Company  and  Swift  & 
Co.  have  extensive  packing  plants  at  St  Jo- 
seph, Mo.  The  Armour  Packing  Company 
and  the  Cudahy  Packing  Company  have  ex- 
tensive plants  in  Kansas  City,  Kan.  Swift 
&  Co.,  the  Cudahy  Company,  the  Annour 
Packing  Company,  have  "coolers"  in  St  Jo- 
seph and  St  Louis,  and  the  Hammond  Pack- 
ing Company  has  a  "cooler"  In  St  Josepli. 
The  Armour  Packing  Company,  the  Cudahy 
Packing  Company,  and  Swift  &  Co.  have  no 
"coolers"  in  Kansas  City,  Mo.,  but  they  sell 
their  meats  at  their  plants  in  Kansas  City, 
Kan.,  to  the  butchers  and  their  customers  in 
Kansas  City,  Mo.,  and  deliver  them  to  said 
butchers  and  customers  in  Kansas  City,  Mo. 
Of  the  other  corporations  and  persons  alleged 
to  have  been  with  the  respondents  In  the 
combination,  Schwartzscbild  &  Sulzberger 
Company  had  its  plant  in  Kansas  City,  Kan., 
and  bad  "coolers"  in  Kansas  City,  Mo.,  and 
St.  Joseph;  and  Nelson,  Morris  &  Co.  bad  their 
plant  in  East  St.  Louis,  III.,  and  had  "coolers" 
In  St  Louis,  Kansas  City,  and  St  Joseph. 

The  case  was  referred  to  Hon.  L  H.  Kinley, 


a  monber  of  the  Kansas  City  bar,  as  special 
commissioner  to  take  tbe  testimony,  and 
make  and  report  a  finding  of  facts,  and  with 
leave  to  the  parties  to  file  exceptions  thereto. 
Tbe  report  of  the  special  commissioner  covers 
26  printed  pages,  and  Is  too  voluminous  to 
be  embodied  herein.    In  brief,  be  finds: 

(1)  That  the  respondents,  together  with 
Nelson,  Morris  &  Co.,  between  August  21, 
1898,  and  May  9,  1902,  entered  Into  "agrees 
ments,  confederations,  combinations,  and  im- 
derstandlngs  between  themselves,  to  fix,  r^- 
ulate,  and  control  the  prices  of  dressed  beef 
and  fresh  pork  slaughtered,  manufactured, 
prepared,  and  otTered  for  sale  or  to  be  sold 
by  respondents  to  tbe  retail  butchers  and 
others  at  St.  Joseph,  Missouri,  and  that  re- 
spondents, with  Nelson,  Morris  &  Co.,  agreed 
among  themselves  and  with  each  other  to 
maintain  and  control  the  prices  of  such 
dressed  beef  and  fresh  pork,  and  that  In 
pursuance  of  said  agreements  to  fix,  main- 
tain, and  regulate  the  prices  for  which  said 
dressed  beef  and  fresh  pork  should  be  sold, 
said  respondents  above  named,  during  said 
time  between  August  21,  1899,  and  May  9, 
1902,  have  sold  to  tbe  butchers  at  St  Joseph, 
Missouri,  said  dressed  beef  and  fresh  pork  at 
the  prices  so  fixed,  regulated,  and  maintained, 
except  where  such  respondents  gave  rebates 
in  money  or  in  pounds  of  meat  to  their  cus- 
tomers." 

(2)  The  commissioner  makes  a  similar  find- 
ing of  fact  as  to  dressed  beef  In  St  Louis, 
except  that  be  finds  that  the  Hammond  Pack- 
ing Company  did  do  business  in  that  city, 
and  was  not  in  the  combination,  but  that  the 
St  Louis  Dressed  Beef  Company  was  In  tbe 
combination  in  that  city  with  the  respond- 
ents. 

(3)  The  commissioner  finds  that  the  re- 
spondents and  others.  In  St  Louis,  "about 
1899  or  1600,  formed  a  voluntary  association 
for  the  purpose  of  meeting  once  a  week  at 
some  hotel  or  place  designated,  and  discuss- 
ing and  fixing  tbe  list  prices  to  be  charged  the 
butchers  for  fresh  pork,  and  at  these  meet- 
ings these  representatives  agreed  among 
themselves  and  with  each  other  to  maintain 
these  prices  as  fixed  under  a  penalty  of  pay- 
ing a  fine  of  fS  tor  each  sale  under  such  fixed 
price.  They  employed  a  secretary  at  $10  per 
week,  and  paid  the  same  by  assessments  on 
the  members  of  the  organization.  These 
fines  were  expended  for  Incidental  expenses 
of  the  meetings  and  cigars.  This  -  organiza- 
tion, these  meetings  and  agreements,  weie 
testified  to  by  several  who  were  parties  there- 
to and  participated  in  tbe  agreements  and 
fixed  prices  for  which  each  should  sell  fresh 
pork  to  the  butchers  in  St  Louis,  Missouri, 
and  that  In  pursuance  of  said  combination, 
agreement  and  conspiracy  said  respondents 
maintained  tbe  prices  so  fixed  in  selling  such  { 
fresh  pork  to  the  butchers  at  St  Louis,  Mis- 
souri, except  where  the  prices  were  cut  as 
aforesaid;  and  those  testifying  stated  they 
did  not  keep  such  agreements,  and  did  not 
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Intend  to  when  tbey  were  made,  and  the 
moBt  of  the  witnesses  testified  that  tbe  prices 
agreed  on  were  reasonable." 

(4)  The  commissioner  finds  that  respond- 
ents at  St  Joseph,  St  Loals,  and  Kansas  City 
sell  to  the  trade  from  6S  to  80  per  cent  of  all 
the  dressed  beef  and  from  50  to  60  per  cent 
of  all  the  dressed  pork  that  is  handled  In  those 
cities,  but  that  such  sales  amount  to  "com- 
paratlyely  a  very  small  portion  of  their  busi- 
ness In  selllnK  fresh  beef,  fresh  pork,  and 
provisions  throughout  this  and  foreign  coun- 
ties." 

(5)  The  commisaioner  finds  that  as  soon  as 
the  Attorney  General  began  the  Initiatory 
steps  in  tills  case  all  of  the  respondents  aban- 
doned all  of  the  said  combinations. 

(6)  The  commissioner  finds  that  at  St  Jo- 
seph and  St.  Louis,  after  meat  had  been  in 
the  coolers  a  certain  length  of  time,  the  own- 
ers were  allowed  to  seU  it  at  a  price  less  than 
tbe  price  fixed,  and  this  is  what  is  termed 
"concession  meat" 

(7)  The  commissioner  excluded  evidence 
showing  that  if  a  butcher  did  not  pay  his 
bills  to  the  respondent  with  whom  he  dealt 
by  Wednesday  of  each  week,  he  was  put  on 
the  C.  O.  D.  list  of  all  the  respondents  and 
persons  in  the  combine,  and  that  the  members 
of  the  combine  had  a  meeting  every  Wednes- 
day night  to  hear  such  reports  and  make  such 
order. 

(8j  Over  objection  of  the  Attorney  General, 
the  commissions  permitted  tbe  respondents 
to  show  how  the  cattle  business  in  Kansas 
Caty  had  Increased  from  $4,210,605  In  1890  to 
91,655,966.68&  in  1901,  bnt  afterwards  ex- 
cluded all  except  what  related  to  the  years 
1889,  1900,  and  1901.  The  commissioner  also 
allowed  tbe  respondents  to  show  the  number 
of  animals  tbe  respondents  killed,  the  num- 
ber of  persons  they  employ,  and  the  amount 
tbey  pay  for  salary  and  expenses.  He  refus- 
ed to  allow  tbe  respondents  to  show  by  vari- 
ons  cattle  raisers  that  the  cattle-raising  busi- 
ness has  become  more  profitable  since  the 
respondents  have  been  engaged  in  business, 
and  that  it  would  be  injared  if  tbe  respond- 
ents were  onsted  from  doing  business  in  this 
state. 

Both  sides  have  filed  voluminous  excep- 
tions to  tbe  findings  of  fact  by  the  commis- 
sioner. The  case  has  been  argued  orally  at 
length,  and  exhaustive  briefs  have  been  filed. 
Tbe  evidence  has  been  printed  in  full,  cover- 
ing two  ■  Tolnmea,  aggregating  949  pages, 
wbile  tbe  brief  of  the  Informant  covers  106 
printed  pages,  and  the  two  briefs  of  tbe  re- 
■pondents  cover  200  pages. 

Tbe  Attorney  General,  for  informant 
EUimes,  New  &  Kraotboff  and  Frank  Hager- 
man,  for  respondents. 

MARSHALL,  J.  (after  stating  tbe  facts). 
Tbe  statute  of  this  state  (Bev.  St  1889,  | 
880S)  relating  to  "pools,  trusts,  and  con- 
Vlrades"  makes  it  unlawful  for  any  per- 


sons, associations,  partnerships,  or  corpora- 
tions to  become  a  member  of  or  a  party  to 
"any  pool,  tmst  agreement,  combination, 
confederation,  or  understanding  with  any 
other  corporation,  partnership,  individual  or 
any  other  person  or  association  of  persons, 
to  regulate  or  fix  tbe  price  of  any  article 
of  manufacture,  mechanism,  merchandise, 
I  commodity,  convenience,  repair,  and  product 
\  of  mining  or  any  article  or  thing  whatsoever, 
or  tbe  price  or  premium  to  be  paid  for  In- 
suring property  against  loss  or  damage  by 
fire,  lightning,  or  storm,  or  to  maintain  said 
price  when  so  regulated,  or  fixed,"  or  to 
ento:  into  any  such  pool  to  fix  or  limit  the 
amount  or  quantity  of  any  such  articles. 
Section  8966  prohibits  any  combinations  that 
are  designed  or  tend  "to  lessen  full  and  free 
competition  in  the  importation,  manufacture 
or  sale  of  any  article,  product  or  commodi- 
ty in  this  state."  And  section  8971  punishes 
the  violation  of  tbe  law  by  a  forfeiture  of 
the  corporate  rights  and  franchises  if  it  be 
a  home  corporation,  or  a  forfeiture  of  its 
right  to  do  business  in  this  state  If  it  be  a 
foreign  corporation.  Other  penalties  and  for- 
feitures are  imposed  by  section  8968,  but 
are  not  Involved  in  nor  sought  to  be  enforced 
in  this  proceeding. 

The_  commissioner  reported  that  over  the 
objections  of  the  respondents  be  had  admit- 
ted "the  statements  and  admissions  of  the 
managers  of  these  coolers  and  solicitors  of 
respondents  sbowiug  that  such  combinations 
and  agreements  to  fix  and  regulate  prices  as 
aforesaid  had  been  made  and  entered  into 
by  respondents.  Without  such  testimony  it 
Is  doubtful  If  tbe  existence  of  such  combina- 
tion could  be  found,  but,  if  such  statements 
and  admissions  be  admlmlble— as  I  have  rul- 
ed them  to  be— then"  he  found  that  the  re- 
spondents were  guilty.  To  appreciate  the 
force  of  what  is  thus  said  it  Is  necessary 
to  understand  how  the  respondents  did  busi- 
ness in  this  state.  Greet  care  has  been  tak- 
en to  show  that  the  buslneBS  done  by  the 
respondents  in  this  state  is  but  an  "infin- 
itesimal" portion  of  tbe  total  bustness  It 
does  all  over  the  world.  The  business  done 
in  this  state  is  not  done  from  the  slaughter- 
ing or  packing  plants  of  the  respondents,  nor 
is  It  conducted  or  personally  managed  by 
any  of  the  higher  officers  or  agents  of  the 
respondents,  but  it  is  all  done  through  "cool- 
ers." and  the  agents  of  the  respondents  who 
manage  the  "cooiss"  and  transact  the  busi- 
ness. The  commissioner  finds  the  facts  in 
this  regard,  and  the  conceded  facts  show  the 
finding  Is  correct  to  be  as  follows:  "A 
'cooler,'  as  shown  by  the  testimony,  consists 
of  two  or  more  rooms,  at  least  one  of  which 
is  refrigerated,  tbe  temperature  being  kept 
down  from  about  84  to  40  degrees  Fahren- 
heit Fresh  meat  is  taken  from  the  packing 
house,  and  placed  in  this  refrigerating  room 
for  sale  to  the  butchers  In  the  city  where 
the  cooler  is  located.  As  a  rule,  the  packers 
only  sell  to  the  butchers  who  sell  to  tbe 
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public  from  their  shops.  At  each  cooler  Is 
a  'cooler  manager*  In  charge  thereof,  one  or 
more  city  solicitors,  who  solicit  trade  of  the 
botchers,  and  a  driver,  who,  from  a  wagon 
driven  by  him,  delivers  the  meat  to  the 
butcher  who  has  purchased  it  As  a  rule, 
the  butcher  goes  to  the  'cooler,'  inspects 
the  carcass  he  wishes  to  buy,  and,  if  it  suits 
him,  he  purchases  it,  and  it  is  delivered  to 
him  at  his  shop,  and  he  pays  therefor  at 
the  cooler."  In  other  words,  the  purchasers 
deal  exclusively  with  either  the  solicitors, 
who  urge  them  to  buy,  or  the  manager  of 
the  cooler.  The  drivers,  of  course,  only  de- 
liver the  goods.  There  is  also  a  bookkeeper 
or  cashier  and  an  auditor  at  each  cooler,  who 
are  subordinate  to  the  manager,  but  in  re- 
ferring to  the  statements  and  admissions  of 
the  agents  of  the  respondents  these  subordi- 
nate agents  are  not  Intended,  but  the  man- 
agers of  the  coolers  and  the  solicitors  or 
salesmen  are  alone  referred  to. 

The  statements  and  admissions  referred  to 
were  made  by  the  solicitors  when  engaged 
in  the  business  of  soliciting  orders  from  the 
retail  butchers,  and  related  to  the  price  at 
which  sales  could  be  made,  and  the  reasons 
for  such  prices,  and  to  schemes  and  subter- 
fuges for  billing  the  goods  at  a  price  stated 
or  as  of  certain  quantities,  and  afterwards 
giving  a  rebate  of  the  price  or  for  sending 
more  meat  than  the  bills  called  for;  or, 
as  it  is  termed  by  the  witnesses,  of  allowing 
a  rebate  in  cash  or  in  pounds  of  meat,  or 
they  were  made  by  the  managers  of  the 
coolers  when  engaged  in  making  sales  or 
when  allowing  such  rebates.  They  were, 
therefore,  statements  made  by  these  persons 
who  were  employed  by  the  respondents  and 
who  transacted  all  of  the  respondents'  busi- 
ness of  selling  in  this  state,  were  made  while 
so  engaged,  and  related  to  the  business  be- 
ing transacted.  They  were,  therefore,  state- 
ments of  agents  touching  the  business  of 
the  principal  then  being  transacted  by  such 
agents,  and  such  agents  were  the  only  rep- 
resentatives of  the  respondents  that  the  buy- 
ing public  ever  saw  or  dealt  with.  They 
quoted  the  prices  to  the  public.  Th^  made 
and  carried  out  the  arrangements  for  re- 
bates. They  delivered  the  goods  and  collect- 
ed the  bills.  They  were,  therefore,  state- 
ments made  by  authorized  representatives  of 
the  respondents  while  in  the  transaction  of 
their  business  and  touching  the  business. 
They  were,  therefore,  admissible  in  evidence, 
and  were  just  as  binding  upon  the  respond- 
ents as  if  those  statements  had  been  made 
by  the  highest  officer  of  the  company,  or 
had  been  solemnly  adapted  by  the  directors 
or  stockholders  of  the  company  and  entered 
on  the  minutes  of  their  meeting.  Northrup 
V.  Ins.  C!o.,  47  Mo.  442,  4  Am.  Rep.  837; 
Benevolent  Ass'n  v.  Kribben,  48  Mo.,  loc. 
<dt.  41;  Adams  v.  Railroad,  74  Mo.  553,  41 
Am.  Rep.  333;  Boogber  v.  Life  Association 
of  America,  75.  Mo.,  loc.  cit  324;  State  v. 
Ins.  Co.,  150  Mo.,   loc.   cit  183,  134,   51   S. 


W.  413;  Nickell  v.  Ina.  Co..  144  Mo.  420. 
46  8.  W.  435;  State  ex  inf.  v.  Ins.  Co.,  152 
Mo.,  loc  cit  88,  62  a  W.  685,  46  L.  B.  A 
808. 

The  testimony  introdnced  by  the  state  was 
abundant  to  show  that  the  respondents  were 
members  of  a  combination  or  pool  to  flx  and 
maintain  prices.  The  state  called  aa  wit- 
nesses nine  butchers  who  did  business  with 
tlie  respondents  in  St  Joseph,  whose  testi- 
mony showed  tliat  they  all  got  rebates  in 
money  or  pounds  of  meat  from  respondents, 
and  that  in  every  instance  they  were  given 
by  the  solicitors  or  the  cooler  managers,  who 
said  they  could  not  sell  the  meat  for  less 
than  a  certain  price  because  all  ckf  the  re- 
spondents Iiad  an  agreement  as  to  prices 
which  was  fixed  every  Wednesday  by  the 
head  man  of  the  packing  plants,  and  the 
prices  given  by  them  to  the  cooler  managers 
on  Thursday  and  by  the  cooler  managers 
and  solicitors  were  given  to  the  trade;  and 
that  if  any  one  cut  the  price,  he  would  be 
fined,  so  they  circumvented  their  fellow  con- 
spirators by  giving  rebates  as  herein  describ- 
ed. That  such  a  combination  existed  at  the 
time  charged  in  this  case  is  further  shown 
by  facts  and  circumstances  outside  of  any 
admissions  and  statements  of  the  agents  of 
the  respondents.  The  witnesses  testified 
that  they  had  tested  the  various  respondents 
by  going  to  the  several  coolers  of  the  diifer- 
ent  respondents  on  the  same  day,  and  try- 
ing to  buy  cheaper  from  one  tlian  was  of- 
fered them  by  another,  and  in  every  Instance 
they  found  the  prices  to  be  exactly  the 
same  at  all  of  the  coolers.  It  further  ap- 
peared that  on  various  occasions  a  manager 
or  solicitor  ascertained  that  a  purchase  had 
gotten  a  rebate  from  one  of  the  otber  com- 
panies, and  he  would  immediately  secure 
from  the  customer  the  papers  showing  the 
rebate,  and  take  them  away  with  him,  and 
afterwards  the  agent  of  the  company  that  ! 
had  granted  the  rebate  complained  that  the 
purchaser  had  gotten  him  into  trouble  by  al- 
lowing the  fact  to  become  known.  In  fact 
it  appears  that  in  every  instance  when  a 
rebate  was  granted  secrecy  was  strictly  en- 
joined upon  the  customer.  It  further  ap- 
peared that  on  various  occasions  the  cooler 
managers  or  solicitors  would  tell  the  butch- 
ers they  liad  better  lay  in  a  supply  of  meat 
before  a  certain  day,  as  the  prices  would 
go  up  on  that  day,  and  that  in  every  Instance 
the  prices  did  go  up  uniformly  at  the  time 
specified  at  all  of  the  coolers  of  all  the  re-  { 
spondents.  It  further  appeared  that  at  all  ' 
of  the  coolers  "concession  meet"  as  it  is  | 
called,  was  sold.  By  "concession  meat"  is  ! 
meant  meat  that  has  remained  so  long  on 
hand  in  the  cooler  that  it  has  become  dis- 
colored or  moldy,  or  not  exactly  what  would 
l>e  termed  as  first-class,  but  as  some  of  the 
witnesses  called  it  unfit  for  sale,  bat  not 
exactly  unfit  for  use  after  It  bad  been  trim- 
med up.  When  any  cooler  had  such  meat  on 
hand,  the  manager  of  another  or  of  other 
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coolers  would  be  called  in,  and  tbey  would 
examine  It,  and.  If  they  believed  It  to  be 
of  sucb  a  character,  they  would  "concede" 
to  the  manager  of  the  cooler  having  sucb 
meat  the  right  or  privilege  to  sell  it  for  a 
price  leas  than  the  agreed  price.  The  man- 
ager who  had  obtained  sucb  concession 
would  then  sell  it,  or  try  to  sell  it,  to  the 
trade  at  such  price  as  he  could  get  for  it 
It  further  appeared  tbat  no  butcher  could 
buy  meat  from  any  paclter  tliat  did  not  do 
business  in  St.  Joseph,  because  packers  lo- 
cated elsewhere  refused  to  sell  to  them, 
stating  as  a  reason  that  St.  Joseph  was  the 
respondents'  territory,  and  sucb  outside  pack- 
ers were  afraid  to  invade  their  territory. 
It  further  appeared  tliat  when  the  Attorney 
General  took  the  initiatory  steps  in  this  case 
the  respondents  immediately  dissolved,  dis- 
continued, and  stopped  the  pool  and  com- 
bination arrangements. 

The  state  called  11  witnesses  in  St  Louis, 
bntcbers,  city  meat  inspectors,  and  former 
managers  of  the  respondents'  coolers,  who 
testifled  to  the  same  facts,  drcumatances, 
and  conditions  in  St  Louis  as  to  dressed 
beef  In  St  Louis.  As  to  dressed  pork  the 
state  called  five  witnesses,  who  were  them- 
selves members  of  such  a  pool,  trust  or 
combination,  who  testifled  that  the  respond- 
ents (except  the  Hammond  Packing  Compa- 
ny) were  also  members  of  the  pool;  that 
the  representatives  of  the  pool,  trust  or  com- 
bination met  every  week  at  either  the  South- 
em  or  Lindell  Hotels;  that  the  prices  were 
fixed  by  an  arbitrator,  named  McCall,  who 
was  paid  a  salary  of  110  a  week,  raised  by 
assessments  on  all  of  the  members,  and,  if 
any  one  cut  the  prices,  he  was  fined  $6; 
that  the  combination  ran  for  two  or  three 
years,  and  until  the  institution  of  this  suit, 
when  It  was  abandoned.  As  to  the  existence 
of  a  combination  as  to  dressed  pork,  there- 
fore, the  facts  and  circumstances  show  it  as 
plainly  as  they  do  in  regard  to  dressed  beef, 
and.  in  addition,  five  of  the  conspirators  tes- 
tifled directly  to  it 

It  is  quite  too  plain  for  doubt  tbat  persons 
or  companies  who  are  engaged  in  the  same 
line  of  business  in  the  same  place  do  not  bill 
goods  at  one  price  and  give  rebates  In  money 
or  goods  or  weights,  and  do  not  give  notice 
of  a  uniform  advance  of  rates  at  a  certain 
date,  always  followed  by  such  a  rise,  and  do 
not  maintain  a  uniform  selling  price,  and 
do  not  call  in  their  competitors  and  get  them 
to  "concede"  to  them  a  right  to  sell  shop- 
worn or  old  goods  at  a  price  less  than  such 
uniform  price,  and  do  not  gather  up  papers 
or  bills  of  their  competitors  showing  tbat 
tbey  have  been  selling  below  a  certain  price, 
and  do  not  abandon,  dissolve,  and  discon- 
tinue their  understandings  or  combinations 
nM  soon  as  the  legality  thereof  is  called  in 
qnestlon  by  the  state's  officers,  unless  there 
has  been  an  unlawful  pool,  trust,  or  combina- 
tion to  fix  and  maintain  prices.  Such  acts 
and   circumstances  and  practices  speak   as 


loudly,  as  directly,  and  as  certainly,  and  tell 
as  strong  and  conclusive  a  tale  of  wrongdo- 
ing in  those  regards,  as  any  witness  could 
possibly  testify  to  it  or  any  resolution  for- 
mally adopted  by  the  directors  or  stockhold- 
ers could  prove  It  Independent,  therefore, 
of  any  admissions  or  statements  of  the  man- 
agers of  the  coolers  or  of  the  solicitors, 
which,  however,  were  clearly  admissible,  the 
state  has  made  out  a  case  against  the  re- 
spondents under  the  facts  and  circumstances 
of  the  case.  The  Commissioner,  therefore, 
reached  the  right  conclusion,  and  properly 
followed  the  rules  of  law  as  to  the  admis- 
sions and  statements  of  the  managers  of  the 
coolers  and  solicitors,  as  laid  down  in  the 
cases  hereinbefore  cited;  but  he  was  in  er- 
ror in  saying  that  outside  of  such  admis- 
sions and  statements,  it  is  doubtful  if  the 
charges  against  the  respondents  could  be  sus- 
tained. As  against  all  such  direct  testimony, 
admissions,  and  statements  the  respondents 
offer  no  proofs,  call  no  witnesses,  and  re- 
main absolutely  mute.  They  do  not  even  do, 
as  was  done  in  State  ex  inf.  Atty.  Gen.  v. 
Ids.  Co.,  152  Mo.  1,  52  S.  W.  595,  45  L.  R.  A. 
863,  call  the  chief  officers  of  the  conspirators, 
and  show  that  they  never  knew  of  nor  au- 
thorized any  such  arrangements  or  combina- 
tions by  their  agents.  They  do  not  show  or 
pretend  that  they  have  not  reaped  the  bene- 
fits of  sucb  arrangements  or  combinations 
for  all  the  years  tbey  existed.  They  simply 
let  the  state's  showing  stand  uncontradicted, 
and  content  themselves  with  claiming  that 
the  admissions  and  statements  were  not 
made  at  the  time  the  agents  were  engaged  in 
transacting  the  business  they  were  given 
power  to  transact  but  were  made  before  or 
after  the  said  time,  wliich  an  analysis  of  the 
evidence  shows  is  not  the  fact;  and  with 
further  showing  how  their  business  has  In- 
creased in  the  last  10  years,  how  many  per- 
sons they  employ,  how  much  wages  they 
pay,  how  the  cattle  raising  business  has  in- 
creased since  they  began  business,  and  how 
it  would  be  injured  If  they  are  ousted  of 
theh:  right  to  do  business  in  this  state,  how 
they  regulate  their  prices  by  the  price  of  cat- 
tle, how  much  loss  the  resident  companies 
would  suffer  by  reason  of  not  being  allowed 
to  operate  their  plants,  how  the  butchers  in 
St  Joseph  are  as  bad  as  they  are,  and  worse, 
because,  while  they  sell  concession  beef  to 
the  butchers  at  reduced  prices,  and  give 
butchers  rebates  to  get  their  trade  from  each 
other  or  to  retain  their  trade,  the  butchers 
do  not  sell  concession  meat  any  cheaper  to 
the  public,  nor  do  they  give  the  public  the 
benefit  of  any  rebates;  and  that  the  butchers 
belong  to  a  union,  which  fixes  the  price  of 
meat  for  the  consumers,  and  keeps  newcom- 
ers out  of  the  trade,  and  prohibits  or  tries  to 
prohibit  the  packers  from  selling  directly  to 
the  trade;  and  that,  as  to  the  dressed  pork 
combine  in  St  Louis,  it  never  was  lived  up 
to,  and  never  was  intended  to  be  lived  up  to, 
and  the  members  were  false  to  their  trust 
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agreements  so  often  that  they  could  not  make 
tbe  combination  effective.  None  of  these 
matters  constitute  any  defense  or  bar  to  this 
action.  The  commissioner  admitted  the  tes- 
timony bearing  on  most  of  these  matters  for 
the  purpose  of  enabling  the  court  to  be  fully 
advised  as  to  all  the  conditions  when  it  came 
to  fixing  the  punishment  to  be  Imposed. 

"Competition  is  the  life  oir  trade."  Pools, 
trusts,  and  conspiracies  to  fix  or  maintain 
the  prices  of  tbe  necessaries  of  life  strike  at 
the  foundations  of  government;  instill  a  de- 
structive poison  into  the  life  of  tbe  body 
politic;  wither  the  energies  of  competitors; 
blight  individual  Investments  in  legitimate 
business;  drive  small  and  honest  dealers  out 
of  business  for  themselves,  and  make  them 
mere  "hewers  of  wood  and  drawers  of  wa- 
ter" tor  the  trust;  raise  the  cost  of  liv- 
ing and  lower  the  price  of  wages;  take  from 
the  average  American  freeman  the  ability  to 
supply  his  family  with  necessary,  adequate, 
and  wholesome  food;  force  the  boys  away 
from  school,  and  into  the  various  branch- 
es of  trade  and  labor,  and  the  girls  into 
workshops  and  other  avenues  of  business, 
and  make  them  breadwinners  while  they  are 
yet  almost  infants,  because  tbe  head  of  the 
house  cannot  earn  enough  to  feed  and  clothe 
hia  family.  The  people  are  helpless  to  pro- 
tect themselvea  The  powers  that  be  must 
protect  them,  or,  as  surely  as  history  records 
the  story  of  republican  government  in  Rome, 
so  surely  will  the  foundations  of  our  govern- 
ment be  shaken,  and  Its  perpetuity  threaten- 
ed. Missouri  (State  ez  inf.  Atty.  OeneraF 
V.  Insurance  Co.,  152  Mo.  1,  62  8.  W.  596, 
46  L.  R.  A.  863);  New  York  (People  v.  Shel- 
don, 189  N.  Y.  261,  84  N.  B.  786,  23  L.  R. 
A.  221,  86  Am.  St  Rep.  690);  Pennsylvania 
(Coal  Co.  V.  Coal  Co.,  68  Pa.  173,  8  Am.  Rep. 
169);  Ohio  (Salt  Co.  v.  Guthrie,  86  Ohio  St. 
666);  Kentucky  (Anderson  v.  Jett,  89  Ky. 
875,  12  S.  W.  670,  6  L.  R.  A.  390);  Iowa 
(Chapln  V.  Brown,  83  Iowa,  156,  48  N.  W. 
1074,  12  L.  R.  A.  428,  82  Am.  St  Rep.  297); 
nilnois  (Craft  v.  McConoughy,  79  111.  346, 
22  Am.  Rep.  171,  and  More  v.  Bennett,  140 
lU.  69,  29  N.  E.  888,  16  L.  R.  A.  361,  33  Am. 
St  Rep.  216);  Wisconsin  (Builders'  Ass'n. 
T.  Niezerowski,  95  Wis.  129,  70  N.  W.  166, 
87  L.  R.  A.  127,  60  Am.  St  Rep.  97);  Cal- 
ifornia (Vulcan  Powder  Co.  v.  Powder  Co., 
96  CaL  610,  31  Pac.  681,  81  Am.  St  Rep. 
342);  Texas  (Texas  Standard  Oil  Co.  v. 
Adoue,  88  Tex.  660,  19  S.  W.  274,  15  L.  R.  A. 
696,  29  Am.  St  Rep.  690);  Louisiana  (India 
Bagging  Ass'n  t.  Kock,  14  La.  Ann.  168); 
and  the  Supreme  Court  of  the  United  States 
(U.  S.  V.  Trana-Missourl  Freight  Association, 
166  U.  S.  290,  17  Sup.  Ct  640,  41  L. 
Bd.  1007)— have  held  statutes  which  prohibit- 
ed such  combinations  or  trusts  to  be  consti- 
tutional, and,  further,  that  all  such  combina- 
tions or  agreements  are  against  public  policy, 
and  void  at  common  law  and  as  a  matter  of 
American  common  law,  Irrespective  of  wheth- 
er there  is  any  statute  on  the  subject  or  not 


The  rtde  is  Veil  stated  in  the  syllabus  to 
People  V.  Sheldon,  139  N.  Y.  261,  84  N.  E. 
786,  23  L.  R.  A.  221,  86  Am.  St  Rep.  690: 
"A  combination  between  ind^tendent  deal- 
ers to  prevent  competition  between  them- 
selves in  the  sale  of  an  article  of  prime  ne- 
cessity [the  combination  was  to  fix  and  main- 
tain the  price  of  coal]  Is,  in  the  contempla- 
tion of  law,  an  act  inimical  to  trade  and 
commerce,  without  regard  to  what  may  be 
done  under  and  in  pursuance  of  it;  and,  al- 
though the  object  of  such  a  ccnnbinatloii 
was  merely  the  due  protection  of  the  partios 
against  ruinous  rivalry,  and  no  attempt  was 
made  to  charge  undue  or  excessive  prices, 
where  it  appears  that  the  parties  acted  un- 
der the  agreement,  an  Indictment  for  conspir- 
acy is  sustainable."  The  court  further  aptly 
says:  "But  the  question  here  does  not,  we 
think,  turn  on  the  point  whether  the  agree- 
ment between  the  retail  dealers  In  coal  did, 
as  matter  of  fact,  result  in  injury  to  the  pub- 
lic or  to  the  community  in  Lockport  The 
question  is,  was  the  agreement  in  view  of 
what  might  have  been  done  under  it  and  the 
fact  that  it  was  an  agreement  the  effect  of 
which  was  to  prevent  competition  among  the 
coal  dealers,  one  upon  which  the  law  affixes 
the  brand  of  condemnation.  It  has  hitherto 
been  an  accepted  maxim  In  political  econ- 
omy that  'comi)etition  is  tbe  life  of  trade.' 
Tbe  courts  have  acted  upon  and  ad<^ted  this 
maxim  in  passing  upon  tbe  validity  of  agree- 
ments, the  design  of  which  was  to  prevent 
competition  In  trade,  and  have  held  such 
agreements  to  be  invalid.  It  is  to  be  noticed 
that  the  organization  ot  the  'exchange*  was  of 
the  most  formal  character.  The  articles 
bound  all  who  became  members  to  conform 
to  the  regulations.  The  observance  of  such 
regulations  by  the  members  was  enforced  by 
penalties  and  forfeitures.  A  member  accus- 
ed by  the  secretary  of  having  violated  any 
provision  of  the  constitution  or  by-laws  was 
required  to  purge  himself  by  affidavit  al- 
though evidence  to  sustain  the  charge  should 
be  lacking.  The  shippers  of  coal  were  to  be 
notified  in  case  of  persistent  default  by  the 
member  that  'he  is  not  entitled  to  the  privi- 
lege of  membership  in  the  exchange.'  No 
member  was  permitted  to  sell  coal  at  less 
than  the  price  fixed  by  tbe  exchange.  The 
organization  was  a  carefully  devised  scheme 
to  prevent  competition  in  the  price  of  coal 
among  the  retail  dealers,  an^  the  moral  and 
material  power  of  the  combination  afforded 
a  reasonable  guaranty  that  others  would  not 
engage  in  the  business  in  Lockport  except  in 
conformity  with  the  rules  of  the  exchange. 
The  cases  of  Hooker  y.  Vandewater,  4  Denlo, 
849,  47  Am.  Dec.  268,  and  Stanton  ▼.  Al- 
len, 5  Denio,  434,  49  Am.  Dec.  282,  are,  we 
think,  decisive  authorities  in  support  of  the 
judgment  in  this  case.  They  were  cases  of 
combinations  between  transportation  Uses  on 
the  canals  to  maintain  rates  for  the  car- 
riage of  goods  and  passengers,  and  the  court 
In  those  cases  held  that  the  agreements  were 
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ToM  on  the  ground  that  they  were  agree- 
ments to  prevent  competition,  and  the  doc- 
trine was  afllrmed  that  agreements  having 
that  purpose,  made  between  Independent  lines 
of  transportation,  were,  In  law,  agreements 
injurlons  to  trade.  In  those  cases  It  was  not 
shown  that  the  rates  fixed  were  excessive. 
In  the  case  In  fi  Denlo,  the  Judge  deliver- 
ing the  opinion  referred  to  the  effect  of  the 
agreement  upon  the  public  revenue  from  the 
canals.  This  was  an  added  circumstance, 
tending  to  show  the  Injury  which  might  re- 
sult from  agreements  to  raise  prices  or  pre- 
vent competition.  See,  also,  People  v.  Fisher, 
14  Wend.  10,  28  Am.  Dec.  601;  Amot  v.  P. 
&  EL  Coal  Co.,  68  N.  Y.  658,  23  Am.  Rep. 
190.  The  gravamen  of  the  offense  of  con- 
spiracy Is  the  combination.  Agreements  to 
prevent  competition  in  trade  are,  in  contem- 
plation of  law,  Injurious  to  trade,  because 
they  are  liable  to  be  injuriously  used.  The 
present  case  may  be  used  as  an  illustration. 
The  price  of  coal  now  fixed  by  the  exchange 
may  be  reasonable  In  view  of  the  interests 
both  of  dealers  and  consumers,  but  the  or- 
gani7.atlou  may  not  always  be  guided  by  the 
principle  of  absolute  Justice.  There  are  some 
limitations  in  the  constitution  of  the  exchange, 
but  these  may  be  changed,  and  the  price 
of  coal  may  be  anreasonably  advanced.  It 
Is  manifest  that  the  exchange  is  acting  In 
sympathy  with  the  producers  and  shippers 
of  coal.  Some  of  the  shippers  were  present 
when  the  plan  of  organization  was  consid- 
ered, and  it  was  indicated  on  the  trial  that 
the  producers  had  a  similar  organization  be- 
tween themselves.  If  agreements  and  com- 
binations to  prevent  competition  in  prices 
are  or  may  be  hurtful  to  trade,  the  only  sure 
remedy  is  to  prohibit  all  agreements  of  that 
character.  If  the  validity  of  such  an  agree- 
ment was  made  to  depend  ni>on  actual  proof 
of  public  prejudice  or  injury,  it  would  be 
very  difficult  in  any  case  to  establish  the  in- 
validity, although  the  moral  evidence  might 
be  very  convlqclng.  We  are  of  opinion  that 
the  principle  upon  which  the  case  was  sub- 
mitted to  the  jury  Is  sanctioned  by  the  ded- 
Blons  in  this  state,  and  that  the  jury  were 
properly  instructed  that.  If  the  purpose  of 
the  agreement  was  to  prevent  competition  in 
the  price  of  coal  between  the  retail  dealers.  It 
was  illegal,  and  Justlfled  the  conviction  of  the 
defendants." 

In  People  t.  North  River  Sugar  Refining 
Co.,  121  N.  Y.  582,  24  N.  B.  834,  9  L.  R.  A. 
33,  18  Am.  St  Rep.  848,  it  was  held,  as 
stated  In  syllabus,  that,  "as  corporate  grants 
are  always  assumed  to  have  been  made  for 
public  benefit,  any  conduct  which  destroys 
their  functions,  maims  or  cripples  their  sep- 
arate activity,  and  talces  away  free  and  in- 
dependent action,  affects  unfavorably  the 
public  Interests."  Accordingly,  where  a 
number  of  iwrsons,  including  the  defendant 
in  that  case,  entered  into  an  agreement  the 
purposes  of  which  were  declared  to  be  "(1) 
to  promote  economy  of  administration,  and 


to  reduce  the  cost  of  refining,  thus  enabling 
the  price  of  sugar  to  be  kept  as  low  as  is 
consistent  with  reasonable  profit;  (2)  to  give 
to  each  refinery  the  l)enefit  of  all  appliances 
and  processes  known  or  used  by  the  otheia, 
and  useful  to  improve  the  quality  and  dimin- 
ish the  cost  of  refined  sngar;  (3)  to  fnmlsb 
protection  against  unlawful  combinations  of 
labor;  (4)  to  protect  against' Inducements  to 
lower  the  standard  of  refined  sugars;  (5)  gen- 
erally to  promote  the  interests  of  the  parties 
hereto  in  all  lawful  and  suitable  ways"— and 
each  of  the  parties  transferred  all  its  shares 
of  stock  to  a  board,  and  the  board  managed 
the  whole  business,  it  was  held  to  be  against 
public  policy,  in  restraint  of  trade  and  void. 
It  is  not  essential  that  the  combination  or 
trust  shall  constitute  a  complete  monopoly; 
for,  as  was  said  by  Mr.  Chief  Justice  Fuller 
In  U.  8.  y.  B.  C.  Knight  Co.,  166  U.  S.,  loc.  cit 
16,  16  Sup.  Ct.  255,  39  L.  Ed.  325:  "Again, 
all  the  authorities  agree  that,  in  order  to 
vitiate  a  contract  or  combination.  It  is  not 
essential  that  Its  result  shall  be  a  complete 
monopoly.  It  is  sufficient  if  It  really  tends 
to  that  end,  and  to  deprive  the  public  of  the 
advantages  which  flow  from  free  competi- 
tion." As  was  well  said  by  Best,  C.  J.,  In 
Homer  v.  Ashford,  8  Blng.  328:  "The  law 
will  not  permit  any  one  to  restrain  a  person 
from  doing  what  his  own  Interests  and  the 
public  welfare  require  he  should  do."  If 
it  be  true  that  a  combination  or  trust  among 
the  respondents  has  Increased  the  cattle  busi- 
ness in  this  state,  and  has  encouraged  the 
stock-raising  business,  and  its  prohibition 
hereafter  will  injure  or  destroy  such  business, 
or  If  such  trust  arrangements  liave  given  em- 
ployment to  BO  many  people  and  put  In 
circulation  so  many  millions  of  dollars  of 
money  In  this  state,  or  If  it  be  that  the 
home  corporations  would  lose  their  plants 
entirely  if  their  franchises  were  taken  away 
from  them,  such  considerations  would  not 
amount  to  a  defense  or  excuse  for  the  offense 
charged.  They  are  matters  that  should  have 
been  thought  of  before  the  offense  was  com- 
mitted. So  long  as  the  law  puts  the  stamp 
of  condemnation  on  all  arrangements,  agree- 
ments, pools,  trusts,  and  conspiracies  to  fix 
and  maintain  the  prices  of  articles  of  prime 
necessity,  the  courts  have  no  option  but  to 
enforce  the  law.  The  wisdom  and  experience 
of  all  ages  and  all  people  has  demonstrated 
the  necessity  for  such  laws,  and  for  the 
rigid  enforcement  of  them.  And,  even  after 
so  many  years  of  unfailing  enforcement  of 
such  laws,  the  terrors  and  consequences 
thereof  have  not  been  sufficient  to  deter  peo- 
ple from  violating  them.  The  conclusion  is 
Irresistible  that  the  defendants  are  guilty 
of  being  members  of  a  trust,  pool,  or  con- 
spiracy to  fix  and  maintain  the  prices  of 
dressed  beef  and  dressed  pork  In  this  state 
at  the  times  charged  In  the  petition,  except, 
as  before  stated,  Armour  &  Co.  and  the 
Henry  Krug  Packing  Company,  as  to  whom 
the  writ  must  be  quashed. 
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2.  This  leaves  only  the  questloo  of  punlsb- 
ment  Tbe  punishment  to  be  Imposed  rests 
in  the  sound  Judicial  discretion  of  tbe  court. 
It  need  not  necessarily  be  a  general  Judg- 
ment of  ouster.  It  may  be  an  ouster  of  the 
right  to  do  tbe  particular  act  complained  of 
(State  ex  rel.  t.  Lincoln  Trust  Co.,  144  Mo. 
662,  46  S.  W.  593;  State  ex  rel.  t.  Oas  Co., 
153  Ind.  483,  53  N.  B.  1089,  58  L.  B.  A.  413, 
74  Am.  St  Bep.  814;  State  v.  Ballroad,  47 
Ohio  St  130,  28  N.  B.  928;  State  v.  Stand- 
ard OU  Co.,  49  Ohio  St  187,  80  N.  B.  279, 
15  L.  B.  A.  146,  84  Am.  St  Bep.  641;  Tore 
T.  Superior  Court  108  Oal.  431,  41  Pac.  477; 
State  T.  Turnpike  Co.,  10  Conn.  167;  State  ▼. 
Topeka,  30  Kan.  663,  2  Pac.  687;  People  T. 
Ballroad.  15  Wend.  113,  30  Am.  Dec.  33; 
Commonwealth  y.  Canal  Co.,  43  Pa.  801);  or 

■  It  may  be  a  suspensive  Judgment  of  ouster 
with  a  fine  accompaniment  (State  ex  Inf. 
V.  Ins.  Co.,  152  Mo.  1,  52  S.  W.  595,  45  L. 
B.  A.  863);  or  it  may  be  a  simple  fine,  if  it 
appears  that  the  trust  pool,  or  conspiracy 
complained  of  and  proved  has  been  aban- 
doned. In  short,  the  character  of  the  Judg- 
ment rests  in  the  discretion  of  tbe  court  6 
Thompson  on  Corp.  {  6812;  Weston  v.  Lane, 
40  Kan.  479,  20  Pac  260,  10  Am.  St  Bep. 
224;  State  ex  rel.  v.  Ballroad,  etc.,  Co.,  91 
Iowa,  617,  60  N.  W.  121;  State  v.  Bemoudy, 
/66  Mo.,  loc.  cit  281. 

Under  all  the  circumstances,  a  Judgment  of 
absolute  ouster  is  not  necessary,  but  tbe  ends 

'  of  justice  will  be  satisfied  by  tbe  imposition 
of  a  fine  and  the  payment  of  all  the  costs  in 
tbe  case.  It  is  accordingly  ordered  that  the 
respondents  tbe  Armour  Packing  Company, 
the  Hammond  Packing  Ciompany,  the  Cudahy 
Packing  Company,  and  Swift  &  Ciompany, 
each  pay  to  the  clerk  of  this  court  within 
30  days  from  this  date,  tbe  sum  of  $5,(X)0 
as  a  fine,  and  that  they  also  pay  the  costs  in 
this  case.  And  it  is  further  ordered  that  if 
the  respondents,  or  any  of  them,  fall  to  pay 
said  fine  and  costs  witbin  said  time,  then 
Uiey  or  those  so  failing  be  ousted  of  all  rights, 
privileges,  and  franchises  of  every  nature  and 
kind  conferred  upon  them  by  the  laws  of 
this  state,  and  be  forever  prohibited  from 
doing  business  in  this  state.    All  concur. 


GBISMANN  V.  MISSOUBI  BDISON  BLBO- 

TBIC  CO. 

(Supreme  Court  of  Missouri,  Division  Mo.  2. 

March  17,  1903.) 

BLECTRICITT— NEOLIGBNCB  CAUSINO  DBATH— 
UNINSULiATKD  WIRBS— DUTY  OF  COMPANY- 
CONTRIBUTORY  NEGLIOBNCE— FAILURE  TO 
TAKE  PRECAUTIONS— KNOWLEDOB  OF  DAN- 
GER—SUFFICIENCY  OF  PETITION— MEASURE 
OF  DAMAOBS  —  INSTRUCTIONS  —  BXCBS8IVB 
DAMAGES. 

1.  A  petition  for  negligent  death,  averring 
that  deceased,  while  in  the  line  of  his  duty  and 
iu  the  exercise  of  due  case,  came  in  contact 
with  one  of  defendant's  electric  wires,  upon 
which  the  insulation  had,  through  defendant's 
negligence,  been  permitted  to  become  out  of 
repair,  so  that  the  current  bad  become  expos- 
ed, in  consequence  of  which  deceased  received 


a  shock,  etc.;  that  the  wire  had  been  out  of 
repair  and  the  current  exposed  a  long  time 
prior  to  the  date  of  the  accident  wliicn  fact 
defendant  knew,  or  by  tbe  exercise  of  ordi- 
nary care  might  have  known,  etc. — states  a 
cause  of  action. 

2.  Whether  a  laborer  engaged  in  taking  down 
a  sign  from  a  buUding  was  guilty  of  contribu- 
tory negligence  in  coming  in  contact  with  an 
electric  wire  was  a  question  for  the  Jury. 

8.  It  is  the  duty  of  an  electric  lightiug  com- 
pany to  use  every  accessible  precaution  to  in- 
sulate its  wires  at  all  points  where  people  have 
the  right  to  go,  and  to  nse  the  utmost  care  to 
keep  them  so  insulated. 

4.  The  fact  of  death  from  contact  with  elec- 
tric wires  at  a  place  where  deceased  had  a 
right  to  be  and  might  be  expected  to  l>e  is 
conclusive  proof  of  defective  insulation  and  of 
the  negligence  of  defendant 

5.  A  petition  averring  that  death  was  caused 
by  contact  with  one  of  defendant's  electric 
wires,  upon  which  the  insulation  had,  through 
defendant's  negligence,  become  worn  off,  and 
the  current  exposed,  and  that  the  defect  had 
existed  for  a  long  time  prior  to  the  date  of  the 
accident,  which  defendant  knew  or  might  have 
known,  was  sufficiently  broad  to  justify  an  in- 
struction that  it  was  incumbent  on  defendant 
to  keep  its  wires  reasonably  safe. 

6.  It  is  the  duty  of  an  electric  light  company 
to  keep  its  wires  safe.  It  is  not  enongh  that 
ther  be  kept  reasonably  safe. 

7.  An  instruction  that  if  electric  wires  where 
deceased  was  standing  had  the  appearance  of 
being  properly  insulated,  it  was  an  inducement 
to  risk  contact  with  them,  though  it  simply  an- 
nounced an  abstract  proposition  of  law,  and 
did  not  purport  to  cover  the  whole  case,  was 
not  prejudicial. 

8.  An  instruction  on  the  measure  of  damages 
for  negligent  death,  that  the  Jnry  might  assess 
such  damages  as  they  deemed  fair  and  just 
not  exceeding  $5,000,  on  which  point  defeud- 
ant  asked  for  no  instructions  or  modification, 
was  not  error. 

9.  In  an  action  for  death  resulting  from  con- 
tact with  a  defectively  insulated  electric  wire, 
an  Instruction  on  th"  negligence  of  decedent  in 
falling  to  wear  a  rubber  coat,  boots,  or  gloves 
was  properly  limited  by  a  qualification  as  to 
their  practicability  in  bis  sitnation  as  a  sign 
hanger. 

10.  Defendant  requested  an  instruction  that  if 
decedent  knew  or  ought  to  have  known  of  the 
danger  resulting  from  contact  with  an  unin- 
sulated wire,  and  the  wire  was  seen  or  should 
have  been  seen  by  him,  aud  he  negligently 
came  in  contact  therewith,  the  verdict  should 
be  for  defendant.  The  instruction  was  given 
with  the  modification,  "and  knew  that  defend- 
ant's wire  was  at  some  point  not  properly  in- 
sulated." Held,  that  the  modification  was  not 
misleading  or  prejudicial. 

11.  In  an  action  for  negligent  death,  where 
the  evidence  was  that  deceased  was  a  man  3T 
years  of  age,  earuing  $8  a  week,  and  left  a 
wife  and  four  children,  a  verdict  of  95,000 
was  not  excessive. 

12.  In  an  action  for  negligent  death,  resulting 
from  contact  with  an  electric  wire,  it  was  not 
necessary  for  plaintiff  to  prove,  in  order  to  re- 
cover, tnat  at  the  exact  point  of  contact  the 
insulation  was  off  the  wire. 

Appeal  from  Circuit  Court,  St  Louis  Coun- 
ty; Budolph  Hirzel,  Judge. 

Action  by  Emma  Gelsmann  against  the 
Missouri  Edison  Electric  0>mpany.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
AflSrmed. 

This  Is  an  action  by  plaintiff,  who  Is  the 
widow  of  Bernard  Gelsmann,  against  defend- 

f  t.  See  Bleptrtclty.  vol.  18,  Cent.  Dig.  Ii  T,  1. 
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ant  company,  to  recover  $6,000  damages  for 
the  negligent  killing  of  her  husband  in  the 
city  of  St  Louis  on  the  24th  day  of  January, 
1898.  At  the  time  of  the  accident  the  de- 
ceased was  a  laborer,  engaged  In  hanging 
and  removing  signs.  The  defendant  at  that 
time  was  a  lighting  corporation,  engaged  in 
supplying  electric  light  and  electric  power  to 
consumers  In  the  dty  of  St  Louis.  The  de- 
ceased was  an  employ^  of  a  concern  known 
as  Schurk  General  Ironworks,  In  the  capacity 
of  laborer,  and  as  such  it  was  his  duty  to 
hang  or  remove  signs  in  different  parts  of 
said  city.  He  was  sent  by  his  employers, 
with  other  workmen,  to  remove  a  sign  which 
was  banging  In  front  of  the  store  numbered 
111  North  3roadway,  In  said  city,  which  was 
occupied  by  a  tailor  doing  business  under 
the  name  of  "Brooks,  the  Tailor."  The  pe- 
tition sets  out  several  ordinances  of  the  city 
of  St  Louis  regulating  the  placing  of  electric 
wires,  etc.,  and  then  alleges  their  violation 
by  defendant;  but,  as  they  were  eliminated 
from  the  cape  by  the  ruling  of  the  court,  it 
is  unnecessary  to  say  more  with  respect  to 
tbem.  The  case  therefore  rests  on  the  sub- 
sequent averments  of  the  petition  of  the  de- 
fendant's negligence,  which  are  that  while 
the  deceased,  without  negligence  on  his  part, 
was,  on  the  day  mentioned,  engaged,  in  the 
line  of  his  duty,  in  removing  the  sign,  "one 
of  the  loosened  wires  with  which  the  sign 
had  been  attached  to  the  building  imme- 
diately over  the  front  of  said  store  came  in 
contact  with  one  of  the  said  wires  of  defend- 
ant, upon  which  said  wire  the  Insulation  had, 
through  negligence  and  carelessness  of  the 
defendant,  and  In  violation  of  the  said  ordi- 
nances and  provisions  aforesaid,  been  permit- 
ted to  become  out  of  repair  and  worn  off  to 
an  extent  that  the  dangerous  and  deadly 
electric  current  passing  through  the  same 
had  become  exposed  and  dangerous  to  those 
required  to  be  thereabout  and  in  conse- 
quence thereof  the  said  Bernard  Gelsmenn 
received  an  electric  shock  from  said  exposed 
current,  which  caused  him  to  lose  conscious- 
ness, thereby  precipitating  bim  upon  his  head 
to  the  stone  pavement  some  fifteen  feet  be- 
low, and  inflicting  injuries  by  reason  where- 
of he  died  on  the  Sd  day  of  February,  1898; 
that  said  wire  had,  through  the  negligence  of 
defendant,  been  permitted  to  become  out  of 
repair,  and  the  insulation  thereof  to  be  worn 
off,  and  the  dangerous  current  passing 
through  the  same  to  be  exposed,  for  a  long 
time  prior  to  said  24th  (}ay  of  January,  1898, 
which  facts  defendant  knew,  or  by  the  exer- 
cise of  ordinary  care  on  his  i>art  might  have 
known,  but  that  the  said  Bernard  Gelsmann, 
owing  to  his  inexperience  with  electric  wires 
and  currents,  did  not  know,  and  by  the  exer- 
cise of  ordinary  care  on  his  part  could  not 
have  discovered."  The  answer  admitted  the 
defendant's  corporate  existence,  and  put  in 
Issue  all  the  other  allegations  of  the  peti- 
tion, and  further  stated  (1)  that  the  deceased 
did  not  receive  a  shock  from  an  electric 


wire  that  caused  him  to  fall;  (2)  that  he  was 
negligent  in  approaching  the  wires  mention- 
ed in  the  petition,  because  they  were  strung 
far  above  the  reach  of  persons  passing  along 
the  sidewalk,  and,  if  said  wires  were  bare  of 
insulation,  the  deceased,  by  the  exercise  of 
ordinary  care,  could  have  known  that  fact, 
and  he  was  therefore  negligent  in  approach- 
ing the  wires,  for  the  purpose  he  did,  with- 
out first  assuring  himself  that  the  insula- 
tion thereof  was  in  good  condition;  and  (3) 
that  he  was  guilty  of  negligence  in  approach- 
ing defendant's  said  wires,  they  being  of  the 
size  and  appearance  of  those  usually  employ- 
ed to  conduct  electric  currents  of  high  ten- 
sion and  of  dangerous  character,  and  then 
handling  other  wire,  without  first  providing 
himself  with  a  coat,  gloves,  and  foot  gear 
of  rubber.  All  the  new  matter  of  the  an- 
swer was  denied  by  the  reply. 

The  facts  as  disclosed  by  the  evidence  are 
about  as  follows:  Deceased  was  at  the  time 
of  his  injury  87  years  of  age,  and  was  earn- 
ing $9  per  week  in  putting  up  and  taking 
down  signs.  He  had  a  wife  and  four  chil- 
dren who  were  dependent  upon  him  for  sup- 
port On  the  day  of  the  accident,  deceased 
and  two  other  men  were  sent  by  his  em- 
ployer to  take  down  a  wooden-frame,  can- 
vas-covered sign,  about  3  feet  In  width  and 
10  feet  in  length,  and  weighing  2fi  to  33 
pounds.  The  sign  was  suspended  about  22 
feet  from  the  sidewalk,  and  at  the  top  of  the 
first  story  of  a  building  abutting  on  the  pub- 
lic street  The  back  or  lower  part  of  the 
sign  was  nailed  to  the  tailor's  sign,  and  the 
front  or  upper  side  was  supported  by  guy 
wires  16  to  18  feet  long,  which  were  at- 
tached to  the  building  in  the  recesses  on  ei- 
ther side  of  the  bay  window.  The  front  of 
the  building  was  26  feet  In  length,  on  a 
north  and  south  line  with  a  bay  window 
about  8  feet  wide,  extending  out  about  2 
feet  8  Inches  from  the  second  story  line. 
The  sign  in  question  had  been  taken  off  the 
building  and  replaced  three  or  four  times, 
and  it  had  been  up  only  four  to  six  weeks 
when  the  deceased  and  his  companions  were 
sent  to  take  it  down.  There  was  evidence , 
that  Schurk,  deceased's  employer,  had  re- 
peatedly cautioned  his  men  (among  them,  the 
deceased)  to  "take  care  of  electric  wires 
about  their  work,"  and  that  the  deceased 
had  worked  about  electric  wires,  in  putting 
np  and  taking  down  signs,  once  or  twice  a 
week  during  the  time  he  was  In  that  em- 
ploy. Corrigan,  with  whom  the  deceased 
had  worked,  did  not  know  whether  he  knew 
the  danger  of  electricity.  They  had  never 
talked  about  the  danger  of  electricity.  It 
was  a  bright  dry  day.  Defendant  intro- 
duced evidence  tending  to  show  that  rubber 
gloves,  coats,  and  boots  wero  a  safeguard  to 
persons  working  about  electric  wires,  and 
that  the  deceased  had  not  provided  himself 
with  such  clothing.  The  plaintifTs  wit- 
nesses testified  that  sign  hangers  could  hard- 
ly wear  rubber  coats,  gloves,  and  boots  at 
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Ui^  work,  and  tbat  such  dotblng  web  never 
worn  by  men  engaged  In  their  occupation. 
Tbe  defendant's  high  voltage  electric  light- 
ing wireB  -were  strung  along  the  iron  cornice, 
above,  behind,  and  beneath  the  sign  which 
was  to  be  removed,  and  the  tailor's  sign 
Just  below  it  But  the  evidence  tends  to 
prove  that  when  the  deceased  and  his  com- 
panions, Oorrlgan  and  Meyer,  arrived  at  the 
building,  Oorrlgan  put  a  ladder  against  the 
front  wall,  about  8  feet  from  its  south  line, 
and  "when  the  ladder  touched  the  [tallor'si 
sign  there  was  a  little  flash  of  electricity," 
and  they  moved  it  north  eight  or  ten  inches, 
"so  the  wire  wouldn't  ground."  Oorrlgan 
called  his  fellow  worlunen's  attention  to  tbat 
flash— told  them  to  be  careful.  Then  he  and 
the  deceased  went  up  the  ladder  and  loosen- 
ed the  south  end  of  the  sign.  Meyer  remain- 
ed on  the  pavement  to  act  as  they  lowered 
it  to  him.  Meyer  received  the  south  end  of 
the  sign  as  it  was  let  dovnt  on  his  shoulder, 
and  Oeismann  and  Oorrlgan  went  to  the 
north  side  of  the  bay  window  to  cut  the 
guy  wire— the  remaining  attachment  of  the 
sign.  Bach  looked  at  the  electric  light  wires 
on  that  side  of  and  about  the  bay  window, 
and  "they  appeared  to  be  all  right"  Oorrl- 
gan testified  "that  apparently  the  wires  look- 
ed all  right,"  and  he  said  to  Oeismann,  rela- 
tive to  the  wire,  "it  appears  to  be  all  right" 
There  was  a  recess  on  the  cornice  Just  north 
of  the  bay  window,  in  which  Oorrlgan  and 
the  deceased  stood.  It  was  two  or  three 
feet  deep,  and  three  men  could  stand  there. 
Oorrlgan  cut  the  guy  wires  north  of  the 
bay  window,  and  handed  them  instantly  to 
the  deceased,  while  Meyer  held  the  sign  be- 
low. Oeismann  had  almost  no  weight  to 
support— only  to  keep  the  sign  from  toppling 
till  Oorrlgan  could  go  down  the  ladder  to  the 
sidewalk.  As  Oorrlgan  turned  to  go  down 
the  ladder,  deceased  cried,  "Oh!"  which  at- 
tracted his  attention,  and  he  turned  back  to- 
ward Oeismann  and  saw  a  little  spark,  and 
Oeismann  was  falling.  Oorrlgan  saw  the 
flash,  and  thought  the  loose  end  of  the  wire 
In  Qeismann's  hand  came  in  contact  with 
the  defendant's  electric  wire.  Meyer  saw 
the  spark  as  Oeismann  cried,  and  he  thought 
It  came  from  the  loose  end  of  Oelsmann's 
wire  touching  defendant's  electric  wire.  The 
deceased  fell  to  the  pavement,  alongside  of 
and  eight  inches  from  the  ladder,  and  be 
could  have  caught  it  by  reaching  out  his 
band  as  he  went  down.  He  made  no  effort, 
whatever,  to  catch  anything  to  save  himself. 
He  was  about  ten  feet  from  the  north  line  of 
the  building  when  he  fell,  and  he  had  stop- 
ped slightly,  and  back  about  two  feet  from 
the  cornice,  holding  the  north  guy  rope,  one 
end  of  which  was  attached  to  the  discon- 
nected sign,  and  about  seven  or  eight  feet 
of  the  loose  end  of  which  vras  above  his 
bands.  The  deceased  fell  to  the  sidewalk, 
and  sustained  a  severe  fracture  of  the  skull. 
A  clot  of  blood  formed  on  his  brain,  and  he 
died  nine  days  later  without  regaining  con- 


sciousness. It  appears  that  he  had  an  abund- 
ance of  room,  and  did  not  need  to  hold  to 
the  building  to  retain  his  balance,  and  be 
had  nothing  in  his  hands  except  the  gay 
wire.  This  guy  wire  held  by  Oeismann 
could  not  have  touched  the  defendant's  wire 
at  the  point  where  the  ladder  was  first  put 
up,  and  the  sparks  flashed  from  the  wire. 
That  was  about  16  feet  from  where  Gels- 
mann  stood  when  he  was  shocked,  and  it 
was  around  on  the  opposite  side  of  the  bay 
window.  Besides,  the  loose  wire  extended 
only  about  7  or  8  feet  beyond  his  hands. 
The  hands  of  the  deceased  were  very  bard 
and  they  were  contracted— drawn  up  and 
clenched— after  the  accident,  as  If  he  were 
trying  to  hold  something,  and  he  had  a 
wire  scar  on  the  inside  base  of  'the  fingers 
of  his  left  band.  An  electric  shock  would 
cause  contraction  of  the  muscles,  and  the 
bum  would  show  a  white,  charred  appear- 
ance. "The  skin  would  be  dry  and  wbite. 
A  white  line  would  be  such  as  I  would  ex- 
pect to  find  on  the  hand  from  grasping  a 
wire  carrying  electricity."  The  evidence  la 
conflicting  as  to  the  number  of  defendant's 
wires  that  were  on  and  about  this  flrst  story 
cornice  on  January,  24,  1898.  Schurk  and 
Oorrlgan  both  testified  that  they  examined 
the  place  after  Geismann's  death,  and  that 
there  was  an  electric  wire  back  of  the  sign, 
and  extending  to  the  building  north,  that  the 
model  used  In  evidence  did  not  show.  It 
was  also  conflicting  as  to  the  condition  of 
the  wires,  and  the  amount  of  repairing  that 
was  done  on  them  immediately  after  the 
shock  to  Oeismann.  Oorrlgan  testified  for 
plaintiff  that  "the  electric  wire  behind  tbe 
sign  looked  like  a  secondhand  wire  to  m& 
Q.  You  have  seen  enough  electric  light  i^Ires 
to  be  able  to  tell?  A.  I  have  seen  enough 
to  know  the  wires."  O'Reilly,  supervisor  ot 
city  lighting,  called  by  the  defendant,  testi- 
fied as  follows  as  to  the  placing  of  tbe  -wires 
on  top  of  and  behind  the  signs  in  question: 
"The  whole  general  plan  of  bringing  -wires 
into  buildings  and  bringing  them  behind 
signs  at  all  Is  Improper  construction.  That 
It  not  the  proper  way  to  construct  -wires  of 
that  character."  And  he  further  stated  as  to 
his  examination  of  those  wires:  "I  say  I 
found  the  electric  -wires  In  fklrly  good  con- 
dition for  wires  that  are  placed  on  signs. 
You  know  they  are  not  put  in  In  the  man- 
ner usual  for  constructing  electric  -wires. 
They  were  placed  behind  this  sign  on  tbe 
tailor  shop.  For  wires  of  that  kind  they 
were  In  fairly  good 'condition.  It  is  very  dif- 
ficult to  keep  wires  of  that  kind  In  good  con- 
dition." The  wires  had  been  up  for  some 
time. 

It  appears  that  when  Oorrlgan  and  Qela- 
mann  went  up  on  the  cornice  the  insulation 
was  off  the  whre  In  two  places  near  the  south 
line  of  the  building,  but  the  wires  appeared 
all  right  on  the  north  side— north  of  tbe  bay 
window.  It  also  appeared  that  the  wires 
were  in  such  condition  four  months  prior  to 
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wbere  the  Inaulation  was  off  these  wires,  and 
he  received  a  shock  caused  by  the  wire  sup- 
porting the  sign  getting  around  the  electric 
light  wire  on  the  north  side  of  the  bay  win- 
dow—the Bide  on  which  Geismann  was  shock- 
ed. He  described  the  character  of  construc- 
tion of  that  wire  aa  follows:  "Mr.  Bcherd, 
will  you  point  out  to  the  Jury  where  the  in- 
sulation was  off  that  you  saw?  A.  Right 
here.  This  is  the  iron  here.  That  holds  the 
back  of  the  [tailor's]  sign  up.  There  are 
three  of  them,  one  at  each  end— about  three 
or  four  feet  from  the  end— and  one  In  the 
center.  This  wire  has  been  a  kind  of  slack, 
loose,  and  has  been  rubbing  on  this  iron  here. 
The  wind  made  it  rub  on  this  wire,  and  that 
Is  boT?  the  insulation  came  off." 

Just  after  the  accident  to  Geismann,  six  or 
seven  electric  light  men  appeared,  and  they 
worked  along  the  defendant's  wires  and  tap- 
ed two  places  in  front  of  the  building.  J.  F. 
Evans  testified  to  the  tapping  of  two  places. 

At  the  request  of  plaintiff,  and  over  the  ob- 
jection of  defendant,  the  court  instructed  the 
jury  as  follows: 

"(1)  The  court  Instructs  the  Jury  that  If 
they  find  from  the  evidence  that  on  the  24th 
day  of  January,  1S88,  the  deceased,  Bernard 
Geismann,  was,  in  the  line  of  his  duty  as  a 
laborer  or  sign  hanger,  engaged  In  removing 
a  sign  at  premises  No.  Ill  North  Broadway, 
in  the  city  of  St.  Louis;  and  If  you  further 
find  that  while  so  engaged,  and  without  fault 
or  negligence  on  his  part,  the  wires  with 
which  said  sign  had  been  attached,  if  any, 
came  in  contact  with  the  wires  of  defendant 
through  which  a!n  electric  current  was  then 
passing;  and  if  yon  further  find  that  the  in- 
sulation, if  any,  on  said  wire,  had  become 
out  of  repair  and  worn  off  to  an  extent  to  ex- 
pose the  electric  current,  if  any,  passing 
through  the  same;  and  If  you  further  find 
that  the  defendant  knew,  or  by  the  exercise 
of  ordinary  care  on  Its  part  could  have 
known,  that  said  insulation,  if  any,  had  be- 
come out  of  repair  and  worn  off,  if  you  find 
that  it  was  out  of  repair  and  worn  off,  and 
that  the  said  deceased  did  not  know,  or  by 
the  exercise  of  ordinary  care  could  not  have 
discovered,  it;  and  if  you  further  find  that 
because  of  the  exposure,  if  any,  of  the  elec- 
tric current  passing  through  said  wire,  the 
said  deceased  received  an  electric  shock  and 
lost  his  consciousness;  and  if  you  further 
find  that  by  reason  thereof  he  was  precip- 
itated upon  his  head  to  the  stone  tiavement 
below,  and  sustained  such  injuries,  if  any, 
that  as  a  direct  result  thereof  he  died  on  the 
3d  day  of  February  following— then  you  will 
find  a  verdict  for  the  plaintiff.    . 

"(2)  The  court  Instructs  the  Jury  that  it 

was  the  duty  of  the  defendant  to  so  insulate 

or  protect  the  wire  in  question  as  to  make  it 

reasonably  safe  to  those  who  may  be  brought 
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and  if  you  find  that  defendant  failed  to  so 
Insulate  or  protect  the  said  wire,  as  to  make 
it  reasonably  safe  to  those  who  may  be 
brought  in  contact  with  it;  and  if  you  fur- 
ther find  that  by  reason  of  the  failure.  If 
any,  to  Insulate  said  wire,  the  said  deceased 
received  an  electric  shock,  without  any  neg- 
ligence on  his  part;  and  If  you  further  find 
that  by  reason  of  such  shock,  if  any,  the  said 
deceased  lost  consciousness,  and  fell  to  the 
ground  below  and  was  injured;  and  if  you 
find  that  he  died  as  the  direct  result  of  such 
injuries,  if  any— then  you  will  find  a  verdict 
for  the  plaintiff. 

"(3)  The  court  taistructs  the  Jury  that  if 
they  believe  from  the  evidence  that  the  said 
wb:e  at  the  place  where  deceased  was  stand- 
ing at  the  time  he  received  his  Injuries,  if 
any,  had  all  the  appearances  of  having  been 
properly  insulated,  that  this  was  then  an  in- 
vitation or  inducement  to  said  deceased  to 
risk  the  consequences  of  contact  with  the 
same  in  the  performance  of  his  work  in  low- 
ering the  sign  in  question. 

"(4)  The  court  instructs  the  Jury  that  if  at 
the  time  of  and  immediately  preceding  the 
Injury,  if  any,  to  the  deceased,  Bernard  Geis- 
mann, he  was  in  the  exercise  of  such  care  as 
ordinarily  careful  and  prudent  persons  usual- 
ly exercise  under  the  same  or  similar  circum- 
stances, then  he  was  not  guilty  of  contribu- 
tory negligence. 

"(5)  The  court  instructs  the  Jury  that,  if 
you  find  for  the  plaintiff,  you  may,  in  your 
verdict,  give  her  such 'damages,  not  exceed- 
ing five  thousand  dollars,  as  you  may  deem 
fair  and  Just,  under  the  evidence  in  the  case 
with  reference  to  the  necessary  injury  result- 
ing to  her  from  the  death  of  her  husband." 

The  defendant,  upon  its  part,  prayed  the 
court  to  instruct  the  Jury  as  follows: 

"(2)  If  the  Jury  believe  from  the  evidence 
that  plaintiff's  deceased  husband  and  the  de- 
fendant were  txith  guilty  of  negligence  which 
directly  contributed  to  the  injury,  then  the 
verdict  should  be  for  the  defendant. 

"(3)  If  the  Jury  believe  from  the  evidence 
that  the  injuries  to  plaintiff's  husband  re- 
sulted from  an  accident,  the  true  cause  of 
which  the  Jury  cannot  determine  from  the 
evidence,  then  the  verdict  should  be  for  the 
defendant." 

"(9)  The  court  instructs  the  Jury  that  there 
is  no  evidence  before  them  in  regard  to  the 
ordinances  pleaded,  or  the  acceptance  there- 
of, and  the  Jury  will  disregard  them  entire- 
ly." 

Which  request  the  court  granted,  and  gave 
the  instructions. 

Defendant  further  asked  the  court  to  give 
the  following  instructions: 

"(4)  The  Jury  are  instructed  that  the 
charge  of  negligence  made  bj'  plaintiff 
against  defendant  by  this  action   must  be 
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invved  to  the  aatlBtactlon  of  the  Jury  by 
plaintiff,  by  a  preponderance  of  the  evi- 
dence. The  Jury  have  no  right  to  presume 
negligence,  and,  if  the  evidence  does  not 
preponderate  in  favor  of  plaintifT,  then  the 
verdict  should  be  for  the  defendant 

"(6)  The  Jury  are  Instructed  that  If  they 
believe  from  the  evidence  that  plaintifT's  hus- 
band was  an  experienced  sign  hanger,  and 
experienced  in  taking  down  signs  in  St. 
Louis,  and  knew  of  the  danger  of  coming  In 
contact  with  electric  light  and  other  wires  in 
the  city  of  St.  Louis,  and  that  he  either  saw 
an  electric  flash  from  defendant's  wire  some 
time  before  he  went  upon  the  cornice  from 
which  he  fell,  or  was  told  thereof  by  his  fel- 
low worker,  and  cautioned  against  the  dan- 
ger therefrom,  and  thereafter,  from  his  own 
carelessness  In  handling  uninsulated  wiren 
permitted  them,  or  either  of  them,  to  come 
In  contact  with  defendant's  wire,  then  tlie 
verdict  shoald  be  for  the  defendant 

"(6)  The  court  Instructs  the  Jury  that  it 
was  the  duty  of  Bernard  Gelsmann,  plain- 
tiff's deceased  husband,  to  exercise  ordinary 
care  upon  his  own  part  to  avoid  injury  from 
any  wire  he  was  handling  coming  into  con- 
tact with  defendant's  wire;  and  If  the  Jurj 
believe  from  the  evidence  that  he  knew,  or 
If  in  the  exercise  of  ordinary  care  in  his  vo- 
cation he  would  have  known,  his  liability  to 
injury  from  defendant's  wire,  and  that  the 
wearing  of  rubber  coat  boots,  and  gloves, 
or  either  of  them,  would  have  lessened  his 
peril;  and  if  the  Jury  believe  from  the  evi- 
dence that  the  wearing  of  some  or  all  of  these 
articles  would  have  been  a  reasonable  and 
proper  precaution  tot  him  to  take  for  his 
own  safety,  and  the  failure  of  said  Gels- 
mann to  wear  some  or  all  of  those  articles 
contributed  to  his  injury — then  the  Jury  will 
find  for  the  defendant 

"(7)  The  court  instructs  the  Jury  If  they 
believe  from,  the  evidence  that  plaintiff's 
husband,  Bernard  Gelsmann,  knew,  or  by  the 
exercise  of  ordinary  care  could  have  discov- 
ered, his  liability  to  Injury  from  defendant's 
wire,  it  was  his  duty  to  use  what  would  be 
reasonable  care  under  the  circumstances  to 
avoid  Injury  therefrom;  and  If  the  Jury  be- 
lieve from  the  evidence  that  he  failed  to  ex- 
ercise reasonable  care  under  the  circumstanc- 
es, and  that  his  failure  to  use  reasonable 
care  contributed  to  his  Injury,  then  the  ver- 
dict should  be  for  the  defendant. 

"(8)  The  Jury  are  instructed  that  If  they 
believe  from  the  evidence  that  plaintiff's 
husband  was  a  man  of  ordinary  intelligence, 
and  experience  in  putting  up  and  taking  down 
signs  in  the  city  of  St.  Louis,  and  knew,  or 
by  the  exercise  of  ordinary  care  would  have 
known,  of  the  danger  resulting  from  contact 
of  uninsulated  wire  with  a  wire  of  high  elec- 
tric power,  and  that  defendant's  wire  was  In 
plain  sight,  and  was  seen  by  plaintiff's  hus- 
band, or  that  he  would  have  seen  it  if  he 
had  been  exercising  ordinary  care  for  bis 
own  safety,  and  that  he,  under  those  clrcum- 


Btances,  negligently  allowed  an  uninsulated 
wire  In  his  own  hands  to  be  drawn  across  or 
come  In  contact  with  defendant's  said  wire, 
then  the  verdict  should  be  for  the  defendant" 

"(10)  The  court  Instructs  the  Jury  that  un- 
der the  pleadings  and  the  evidence  in  this 
case,  they  should  find  for  the  defendant" 

Which  instructions  the  court  refused,  to 
which  refusal  of  the  instructions  thus  prayed 
the  defendant  by  Its  counsel,  then  and  there 
duly  excepted. 

The  court  of  its  own  motion  gave  the  fol- 
lowing instructions,  having  inodined  instruc- 
tions offered  by  defendant  so  as  to  read  as 
follows : 

"(4)  The  Jury  are  instructed  that  to  en- 
title plaintiff  to  recover,  the  charge  of  negli- 
gence made  by  plaintiff  against  defendant 
by  this  action  must  be  proved  to  the  satis- 
faction of  the  Jury  by  plaintiff  by  a  prepon- 
derance of  the  evidence.  The  Jury  have  no 
right  to  presume  negligence,  and,  if  the  evi- 
dence does  not  preponderate  In  favor  of 
plaintiff,  then  the  verdict  should  be  for  the 
defendant.  By  the  term  'preponderance  of 
evidence'  Is  meant  the  greater  weight  of  the 
evidence;  and.  In  determining  the  greater 
weight  of  the  evidence,  the  Jury  should  not 
simply  consider  the  number  of  witnesses  ad- 
duced by  either  side,  but  should  also  consid- 
er the  credibility  of  the  witnesses,  and  all 
the  facts  and  chrcnmstances  proven  In  the 
case. 

"(5)  The  Jury  are  instructed  that  if  they 
believe  from  the  evidence  that  plalntUTs  hus- 
band was  an  experienced  sign  hanger,  and 
experienced  In  taking  down  signs  In  St 
Louis,  and  knew  of  the  danger  of  coming  in 
contact  with  electric  light  and  other  wires  in 
the  city  of  St  Louis,  and  that  he  either  saw 
an  electric  flash  from  defendant's  wire  some 
time  before  he  went  upon  the  cornice  from 
which  he  fell,  or  was  told  thereof  by  his  fel- 
low worker,  and  cautioned  against  the  dan- 
ger therefrom,  and  thereafter,  from  his  own 
carelessness  in  handling  uninsulated  wires, 
permitted  them,  or  either  of  them,  to  come 
in  contact  with  defendant's  wire,  whereby 
the  alleged  shock  resulted,  then  the  Terdict 
should  be  for  the  defendant. 

"(6)  The  court  Instructs  the  Jury  that  It  was 
the  duty  of  Bernard  Gelsmann,  plaintiff's  de- 
ceased husband,  to  exercise  ordinary  care  upon 
bis  own  part  to  avoid  injury  from  any  wire  he 
was  handling  coming  into  contact  with  de- 
fendant's wire,  and  if  the  Jury  believe  from 
the  evidence  that  he  knew,  or  If  in  the  exer- 
cise of  ordinary  care  in  his  vocation  he 
would  have  known,  his  liability  to  injury 
from  defendant's  wire,  and  that  the  wearing 
of  rubber  coat,  boots,  and  gloves,  or  either 
of  them,  would  have  lessened  his  peril;  and 
if  the  Jury  believe  from  the  evidence  that 
the  wearing  of  some  or  all  of  these  articles 
would  have  been  a  reasonable  and  proper 
precaution  for  him  to  take  for  his  own  safety 
under  the  circumstances,  and  in  his  sltna- 
tlon  as  sign  hanger,  and  that  the  failure  by 
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said  Gelsmann  to  vear  some  or  all  of  those 
articles  directly  contributed  to  his  Injury — 
then  the  Jury  will  find  tor  the  defendant. 

"(7)  The  court  instructs  the  Jury  If  they 
believe  from  the  evidence  that  plaintiff's  hus- 
band, Bernard  Gelsmann,  knew,  or  by  the 
exercise  of  ordinary  care  could  have  discov- 
ered, bis  liability  to  Injury  from  defendant's 
wire.  It  was  his  duty  to  use  what  would  be 
reasonable  care  under  the  circumstances  to 
avoid  Injury  therefrom;  and  If  the  Jury  be^ 
Ueve  from  the  evidence  that  he  failed  to  ex- 
ercise reasonable  care  under  the  drcnmstanc- 
es,  and  that  his  failure  to  use  reasonable 
care  contributed  directly  to  his  Injury,  then 
the  verdict  should  be  for  the  defendant 

"P)  The  Jury  are  Instructed  that  If  they 
believe  from  the  evidence  that  plalntlfTs  hus- 
band was  a  man  of  ordinary  Intelligence, 
and  experience  In  putting  up  and  taking 
down  signs  in  the  city  of  St  Louis,  and 
knew,  or  by  the  exercise  of  ordinary  care 
woold  have  known,  of  the  danger  resulting 
from  contact  of  uninsulated  wire  with  a  de- 
fective or  noninsulated  wire  of  high  electric 
power,  and  that  defendant's  wire  was  at 
some  point  or  points  not  properly  Insulated, 
and  was  in  plain  sight,  and  was  seen  by 
plalntlfl's  husband,  or  that  he  would  have 
seen  it  If  he  had  been  exercising  ordinary 
care  for  bis  own  safety,  and  that  he,  under 
those  circumstances,  negligently  allowed  an 
uninsulated  wire  in  his  own  hands  to  he 
drawn  across  or  come  in  contact  with  de- 
fendant's said  wire,  then  the  verdict  should 
be  for  the  defendant" 

To  the  giving  of  which  InstmctlonB  the  de- 
fendant duly  excepted  at  the  time. 

Under  the  Instructions  of  the  court  the 
Jury  rendered  a  verdict  for  the  plaintiff  for 
the  sum  of  $5,000.  In  due  time  defendant 
moved  to  set  tbe  verdict  aside  and  for  a  new 
trial,  which  being  overruled,  tbe  company 
brings  tbe  case  to  this  court  by  appeal  for 
review. 

Albert  Blair  and  Gilliam  &  Smith,  for  ap- 
pellant L.  Frank  Ottofy  and  Jesse  A.  Mc- 
Donald, for  respondent 

BURGESS,  J.  (after  ■  stating  the  facts). 
Tbe  petition  upon  which  the  case  was  tried 
Is  bottomed  upon  common-law  negligence,  set- 
ting forth  specifically  the  acts  constituting 
such  negligence,  and  clearly  states  a  cause 
of  action.  Defendant  says  that  the  evidence 
shows  clearly  that  the  deceosed  was  guilty  of 
contribntory  negligence,  and  for  that  reason 
its  demurrer  to  the  evidence  should  have  been 
sustained;  but  we  are  of  tbe  opinion  that  the 
evidence  as  disclosed  by  the  record,  without 
again  stating  the  facts  In  detail,  was  sufiS- 
ctent  to  take  tbe  case  to  tbe  Jury,  and  that 
the  demurrer  thereto  was  properly  overruled. 

The  first  Instruction  given  In  behalf  of 
plaintiff  Is  criticised  upon  the  ground  that  "it 
is  too  general,  in  that  It  does  not  specify 
that  tbe  defendant  was  negligent  in  not  rem-  | 


edylng  the  defect  after  it  bad  notice,  or  a 
reasonable  time  had  elapsed  after  tbe  Insu- 
lation became  out  of  repair  and  worn  off  to 
notice,  but  the  mere  fact  of  its  being  out  of 
repair  and  worn  off  makes  the  defendant  lia- 
ble, and  does  not  restrict  the  injury  of  deceas- 
ed to  a  wire  in  his  hand  coming  in  contact 
with  defendant's  wire  where  Insulation  was 
out  of  repair  and  worn  off;  nor  does  it  con- 
sider the  defense  that  it  was  by  tbe  act  of 
Gelsmann  and  his  associates  that  the  wire 
had  been  burned,  tbe  Insulation  deteriorated 
and  burnt  off."  Electricity  Is  one  of  the  most 
dangerous  agencies  ever  discovered  by  hu- 
man science,  and,  owing  to  that  fact  It  was 
the  duty  of  the  electric  light  company  to  use 
every  protection  which  was  accessible  to  in- 
sulate its  wires  at  all  points  where  people 
have  tbe  right  to  go,  and  to  use  the  utmost 
care  to  keep  them  so;  and  for  personal  Inju- 
ries to  a  i)erson  in  a  place  where  he  has  a 
right  to  be,  without  negligence  upon  his  part 
contributing  directly  thereto.  It  is  liable  in 
damages.  McLaughlin  v.  Louisville  Electric 
Light  Co.,  100  Ky.  178,  87  S.  W.  851,  34  L.  R. 
A.  812.  The  deceased  was,  at  the  time  he  re- 
ceived tbe  shock  which  caused  his  death.  In 
a  place  where  his  duty  required  him  to  be; 
and  it  was  the  duty  of  the  defendant  In  the 
exercise  of  even  ordinary  care  and  foresight 
to  know  that  sign  hangers,  painters,  carpen- 
ters, and  other  mechanics  would  be  required, 
as  occasion  might  require  of  tbem  In  tbe  pur- 
suit of  their  respective  occupations,  to  come 
in  proximity  to  its  wires  constructed  and 
maintained  on  the  signs  and  cornice  in  front 
of  the  building  where  the  accident  occurred. 
As  was  said  in  Overall  v.  Louisville  Electric 
Light  Company  (Ky.)  47  S.  W.  442:  "Appel- 
lant at  the  time  he  was  struck  was  In  a  place 
where  his  business  required  him  to  be,  and 
where  he  had  a  right  to  be;  and  it  was  the 
duty  of  the  electric  light  company  to  know 
that  linemen  of  the  telephone  company  would 
have  to  come  In  close  proximity  to  its  wires 
in  {(ttending  to  their  duties,  and  It  was  its 
dnty  to  use  every  protection  which  was  ac- 
cessible to  Insulate  Its  wires  at  that  point 
and  at  all  points  where  people  have  a  right 
to  go  for  business  or  pleasure,  and  to  use  the 
utmost  care  to  keep  them  so,  and  for  personal 
injuries  resulting  from  its  failure  In  that  re- 
gard it  is  liable  in  damages." 

Tbe  duty  of  defendant  In  the  maintenance 
of  Its  wires  under  circumstances  very  similar 
is  well  presented  In  Clements  v.  Electric 
JAght  C!o.,  44  La.  Ann.  892,  11  South.  51,  16 
L.  R.  A.  43,  32  Am.  St  Rep.  848:  "The  wire 
of  defendant  was  spliced,  and  was  not  insu- 
lated as  required  by  the  ordinance.  It  pass- 
ed over  a  roof  to  which  people  in  adjoining 
rooms  had  access,  and  where,  in  the  course 
of  time,  mechanics  must  go  to  make  repairs, 
or  laborers  to  sweep  off  or  clean  the  roof. 
It  was  the  duty  of  the  company,  independent 
of  any  statutory  regulation,  to  see  that  their 
lines  were  safe  for  those  who  by  their  oc- 
cupation were  brought  In  close  proximity  to 
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tbem.  In  this  respect  and  In  this  partlciilar 
case  we  are  of  the  opinion  that  the  defend- 
ant's negligence  caused  the  death  of  Clem- 
ents. But  notwithstanding  this  fault  of  de- 
fendant, If  the  evidence  shows  that  the 
plalutUI  himself  was  guilty  of  negligence 
contributing  to  the  injury,  he  cannot  recover. 
The  question  is  whether  the  act  of  the  party 
injured  has  a  necessary  tendency  to  expose 
him  directly  to  the  danger  which  resulted 
in  the  Injury  complained  of.  If  the  plalntia 
could,  by  the  exercise  of  reasonable  care,  at 
or  Just  before  the  happening  of  the  injury 
to  him,  have  avoided  the  same,  he  cannot 
recover  damages  for  the  injury.  When  the 
action  of  both  parties  must  have  concurred 
to  have  produced  the  injury,  It  devolves  upon 
the  plaintiff  to  show  that  be  was  not  himself 
guilty  of  negligence.  He  must  show  affirm- 
atively that  he  was  In  the  exercise  of  due  and 
reasonable  care  when  the  Injury  happened. 
This  proof  need  not  be  direct,  but  may  be  in- 
ferred from  the  circumstances  of  the  case. 
The  deceased  (Clements)  was  lawfully  on  the 
gallery  roof.  He  was  engaged  In  a  service 
that  necessarily  required  him  to  run  the  risk 
of  coming  in  contact  with  defendant's  wires, 
either  by  stepping  over  them  or  going  under 
them.  It  Is  probable  that  the  latter  mode 
was  the  most  convenient,  and  there  Is  no  evi> 
dence  that  In  so  doing  he  Incurred  any  great- 
er rlBlc.  The  wires  were  visible,  and,  to  all 
appearance,  were  safe.  The  great  force  that 
was  being  carried  over  the  wire  gave  no  evi- 
dence of  its  existence.  There  was  no  means 
for  a  man  of  ordinary  education  to  distin- 
guish whether  the  wire  was  dead  or  alive. 
It  had  all  the  appearance  of  having  been  prop- 
erly insulated.  From  this  fact,  there  was  an 
invitation  or  inducement  held  out  to  Clements 
to  risk  the  consequences  of  contact  He  had 
the  right  to  believe  they  were  safe,  and  that 
the  company  had  compiled  with  its  duty  spec- 
ified by  law.  He  was  required  to  look  for 
patent,  and  not  latent,  defects.  Ha(^  he 
known  of  the  defective  insulation,  and  put 
himself  in  contact  with  the  wire,  he  would 
have  assumed  the  risic  The  defect  was  hid- 
den, and  the  insulation  wrapping  was  decept- 
ive. It  is  certain,  had  It  been  properly  wrap- 
ped, Clements  would  not  hare  been  killed. 
His  death  Is  conclusive  proof  of  the  defect  of 
the  Insulation  and  the  negligence  of  defend- 
ant •  •  •  Clements'  attention  was  not 
directed  to  any  particular  danger  from  the 
wires.  No  apparent  defect  was  pointed  out 
to  him.  The  admonition  to  him  was  only  of. 
a  danger  which  he  knew  to  exist  •  •  • 
before  be  advised  him  to  be  cautious  of  go- 
ing near  the  whres  or  to  keep  away  from 
them.  •  •  »  The  electric  wires  gave  no 
signal  of  danger.  Listening  would  not  have 
revealed  any  danger.  It  is  hidden  and  silent. 
But  they  are  disarmed  of  danger  if  properly 
insulated.  By  looking,  one  can  see  If  there 
are  evidences  of  insulation.  If  there  are  evi- 
dences of  it,  and  no  defects  are  visible  after 
careful    hispcction,    one    whose    employment 


brings  blm  In  close  proximity  to  the  wire,  and 
which  he  has  to  pass,  either  over  or  under  It, 
is  not  guilty  of  contributory  negligence  for 
coming  In  contact  with  it,  unless  he  does  It 
unnecessarily  and  without  proper  precautions 
tor  his  safety.  It  cannot  be  said  that,  when 
Clements  went  on  the  roof  to  repair  It,  he 
went  into  the  presence  of  known  dan£^,  and 
assumed  .the  hazards  of  the  employmeni. 
The  employment  was  not  dangerous.  The 
wires,  If  properly  Insulated,  as  above  stated, 
would  have  been  harmless."  So  in  Grlffln  v. 
Electric  Co.,  164  Mass.  492,  41  N.  E.  675,  32 
L.  R.  A.  400,  49  Am.  St  Rep.  477,  a  tinsmith, 
while  engaged  in  placing  an  Iron  conductor 
on  a  building,  was  lnjiu-ed  by  receiving  a 
shock  from  an  electric  light  wire  running 
along  the  side  of  a  building,  about  12  feet 
from  the  ground,  by  reason  of  the  conductor 
which  he  was  handling  coming  in  contact 
with  a  place  on  the  wte  where  the  insulating 
material  had  been  worn  off;  and  It  was  held 
that  the  question  of  defendant's  negligence 
and  the  due  care  on  the  part  of  the  plaintiff 
were  for  the  Jury,  and  that  It  could  not  be 
said,  as  a  matter  of  law,  that  the  condition  of 
the  wire  was  so  apparent  that  the  plaintiCT 
must  or  ought  to  have  seen  it  although  the 
accident  happened  in  the  forenoon,  and  that 
while  an  expert  might  consider  It  dangerous 
to  touch  any  wire  unless  he  Imew  It  was  a 
harmless  one,  no  such  degree  of  care  could  be 
required  of  the  plaintiff,  who  was  not  an  ex- 
pert, but  that  the  question  of  his  want  of  care 
was  for  the  Jury. 

Applying  the  doctrine  of  these  cases,  and 
the  underlying  principles  by  which  they  are 
controlled,  to  the  case  In  hand,  it  is  clear 
that  no  error  was  committed  In  oreirullng 
the  motion  for  nonsuit  It  is  true  that  In 
cases  referred  to  the  actions  were  grounded 
in  negligence  In  using  Improper  Insulated 
wires,  but  In  each  Instance  the  Judgment  of 
the  court  proceeds  on  the  theory  that  It  Is 
a  want  of  due  care  for  a  company  handling 
and  transmitting  the  highly  dangerous  force 
of  electricity  to  use  a  wire  known,  or  which 
reasonably  ought  to  have  been  known,  to  be 
dangerous,  at  a  place  where  others  are  law- 
fully entitled  to  be.  The  same  principle 
governs  here.  Although  the  wires  of  the 
defendant  company  were  Insulated,  it  is  ad- 
mitted that  such  Insulation  was  no  protec- 
tion whatever  to  persons  coming  In  contact 
with  tbem,  and  hence  the  negligence  of  the 
defendant  la  equally  as  great  as,  If  not  great- 
er than,  if  the  danger  had  been  from  in- 
sufficiency or  want  of  insulation.  The  ap- 
parently perfect  Insulation  was  calculated  to 
deceive,  and  to  cause  one  unfamiliar  with 
the  facts  to  suppose  the  wires  safe.  It  acted 
as  an  Invitation  to  persons  at  work  in  and 
among  the  wires  to  risk  the  consequences  of 
contact  therewith.  The  law  imposes  upon 
the  company  the  duty  of  exercising  the  ut- 
most care  and  prudence  to  prevent  such  in- 
jury. As  announcing  the  same  doctrine,  we 
refer  to  Newark  Electric  Light  &  Power  Co. 


Digitized  by  VjOOQIC 


Mass.  588,  37  N.  E.  778,  25  L.  B.  A.  552; 
Ennla  t.  Gray,  87  Hun,  355,  34  N.  T.  Supp. 
378;  Perbam  t.  Portland  General  Blectric 
Light  Co.,  33  Or.  451,  53  Pac.  14,  24,  40  J..  R. 
A.  799,  72  Am.  St  Bep.  730;  Giraudi  t.  Im- 
provement Co.,  107  Cal.  120,  40  Pac.  108,  28 
Li.  R.  a.  596,  4S  Am.  St.  Rep.  114;  Haynes 
T.  Gas  Co.,  114  N.  0.  203,  10  S.  E.  344,  26 
L.  K.  A.  810,  41  Am.  St.  Rep.  780. 

It  follows  from  these  authorities  that  it 
was  defendant's  duty.  In  the  first  place,  to 
nse  every  protection  which  was  reasonably 
accessible  to  insulate  its  wires  at  the  point 
ot  contact  or  injury  in  this  case,  and  to  use 
the  utmost  care  to  keep  them  so;  and  the 
fact  of  the  death  of  Geismann  is  concluEdre 
proof  of  the  defect  of  the  insulation,  and  neg- 
ligence of  the  defendant;  and  as  to  whether 
be  was  gnllty  of  contributory  negligence,  or 
not,  was  a  question  for  the  Jury. 

Instruction  No.  2  given  In  behalf  of  plain- 
tin  is  said  to  be  erroneous  "because  it  'ejects' 
a  duty  In  the  case  for  the  defendant  to  pro- 
tect the  wire"— a  duty  not  alleged  In  the 
ideadlngB— and  makes  it  Incumbent  on  de- 
fendant to  keep  it  reasonably  safe.  The  al- 
legations of  the  petition  are  broad  enough 
to  justify  the  Instruction,  which  is  In  accord- 
ance with  what  we  have  said,  with  the  ex- 
ception of  the  duty  of  defendant  to  keep  Its 
wire  insulated  so  that  those  in  the  discharge 
of  their  duties  might  not  be  injured  by  com- 
ing In  contact  with  It,  and  In  this  respect 
more  favorable  to  defendant  than  the  law 
authorizes.  In  that  It  only  requires  that  its 
wire  be  kept  rensonably  safe. 

Flalnturs  third  Instruction  is  also  said  to 
be  erroneons.  In  that  it  tells  the  jury  that. 
If  the  wire  where  deceased  was  standing  had 
all  the  appearance  of  being  properly  Insu- 
lated, this  was  an  invitation  or  Inducement 
to  him  to  risk  contact  with  It.  While  this 
instruction  simply  announces  an  abstract 
proposition  of  law.  It  is  In  accordance  with 
what  Is  said  arguendo  In  Clements  v.  Electric 
Light  Co.;  Newark  Electric  Light  Company 
V.  Garden.  23  C.  C.  A.  649,  78  Fed.  74,  37  L. 
R.  A.  725;  Perbam  v.  Portland  Electric  Co., 
33  Op.  461,  53  Pac.  14,  24,  40  L.  B.  A.  799,  72 
Am.  St.  Rep.  730;  and  McLaughlin  v.  Louis- 
ville Electric  Light  Company,  supra.  But  as 
it  does  not  purport  to  cover  the  entire  case 
and  authorize  a  recovery,  the  Judgment 
should  not  be  reversed  upon  that  ground 
alone,  for.  when  considered  In  connection 
with  all  the  Instructions  in  the  case,  as  It 
should  be,  It  Is,  we  think,  nonprejudicial. 

The  fifth  Instruction  given  on  the  part  of 
plaintiff  is  said  to  be  erroneous  upon  the 
ground  that  it  falls  to  state  to  the  jury  the 
proper  grounds  on  which  to  base  plaintiffs 
damages.  No  instruction  was  asked  by  de- 
fendant on  this  feature  ot  the  case.    An  In- 


Browning  V.  Railroad,  124  Mo.  55,  27  S.  W. 
044,  with  respect  to  which  it  was  said:  "The 
defendant  asked  no  instruction  on  the  meas- 
ure of  damages,  whatever.  No  attempt  was 
made  by  It  to  point  out  the  proper  elements 
of  damage  in  such  cases,  or  to  modify  the 
general  language  of  the  Instruction.  The  In- 
struction is  not  erroneous  in  Its  general 
scope;  and  If,  In  the  opinion  of  counsel  for 
defendant.  It  was  likely  to  be  misunderstood 
by  the  Jury,  It  was  the  dnty  of  the  counsel 
to  ask  the  modifications  and  explanations.  In 
an  instruction  embodying  its  view.  The 
court  Is  not  required,  in  a  civil  case,  to  in- 
struct on  all  questions,  whether  suggested  or 
not;  and,  as  there  is  nothing  In  the  amount 
of  the  verdict  to  indicate  that  the  Jury  were 
actuated  by  any  Improper  motive  In  their 
assessment,  the  general  nature  of  the  Instruc- 
tion is  no  ground  for  reversal."  So  In  Barth 
V.  K.  C.  Elevated  Ry.  Co.,  142  Mo.  535.  44 
S.  W.  778,' following  the  Browning  Case,  an 
Instruction  in  almost  exactly  the  same  lan- 
guage as  the  one  given  In  this  case  was 
approved;  the  court  holding  that  the  general- 
ity of  the  Instruction  would  not  constitute  re- 
versible error,  as  the  right  was  reserved  to 
defendant  to  point  out  the  elements  limiting 
the  damages  in  its  own  Instructions. 

No  error  was  committed  In  modifying  the 
sixth  and  eighth  Instructions  asked  by  de- 
fendant, as  by  so  doing  the  jury  could  not 
have  been  misled,  or  defendant  prejudiced 
thereby. 

Nor  is  there  merit  In  the  contention  that 
the  verdict  is  excessive  or  the  result  of  pas- 
sion or  prejudice.  There  Is  nothing  disclosed 
by  the  record  indicative  of  either.  The  ver- 
dict met  with  the  approval  of  the  court  be- 
fore whom  the  case  was  tried,  and  will  not, 
under  the  circumstances,  be  disturbed  by 
us  upon  either  of  these  grounds. 

The  weight  of  the  evidence  was  for  the 
consideration  of  the  jury  under  the  instruc- 
tions of  the  court,  which  covered  every  phase 
of  the  case,  and  are  free  from  objection. 

It  was  not  necessary.  In  order  to  plaintiff's 
recovery,  to  prove  that  at  the  exact  point 
where  the  contact  occurred  the  insulation 
was  off  the  wire.  If  the  defective  insula- 
tion caused  the  injury  without  fault  on  the 
part  of  plaintiff,  as  he  had  the  right  to  be 
where  he  was  at  the  time  of  the  Injury,  that 
was  .sufficient.  There  were  tw6  wires — one 
behind  the  sign  and  below  the  top  of  It, 
while  the  one  that  caused  the  injury  was 
strung  In  the  space  between  the  sign  and 
cornice,  along  the  top  of  the  sign,  and  level 
with  the  cornice. 

The  verdict  is  well  supported  by  the  evi- 
dence, and  the  record  free  from  substantial 
error.  The  judgment  should  be  afilrmed.  t' 
Is  so  ordered.    All  of  this  division  concur. 
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ROBEBTS  et  al.  r.  CBUME  et  al. 

(Supreme  Ck>iirt  of  Missouri,  DiTision  No.  2. 

March  17.  1908.) 

WILL— CONSTRUCTION  OP  WILL— LIMITATION 
OF  ESTATE— FORFKITURB— WORDS  OF  LIM- 
ITATION—WORDS OF  PURCHASE— CONDITION 
— COVENANT- INTENT  OF  TESTATOR. 

1.  lu  construing  a  will,  the  word  "heirs"  will 
be  considered  as  a  word  of  limitation,  and  not 
of  purchase,  unless  the  will  clearly  shows  that 
it  IS  used  to  designate  a  new  class  of  beneS- 
ciaries. 

2.  An  estate  in  fee  created  by  a  will  cannot 
be  cut  down  or  limited  by  a  subsequent  clause, 
unless  it  is  as  clear  and  decisive  as  the  lan- 
guage of  the  clause  which  devises  the  real  es- 
tate. 

3.  Testator  devised  land  to  his  daughter  and 
to  her  heirs,  subject  to  the  condition  that  they 
should  provide  tor  testator's  son  during  his 
natural  life,  he  to  be  furnished  at  all  times 
with  proper  accommodations,  support,  and 
clothing.  A  subsequent  clause  provided  that, 
upon  a  failure  of  the  daughter  to  comply  with 
the  condition,  part  of  the  land  should  be  taken 
charge  of  by  testator's  executor,  and  the  rents 
used  for  the  support  of  the  sou,  the  surplus  to 
go  to  the  daugliter.  Beld  that,  as  the  will  did 
not  provide  that  a  failure  to  comply  with  the 
condition  should  operate  as  a  forfeiture  of  her 
interest  in  the  land,  the  daughter  took  the  fee. 

Appeal  from  Circuit  (Tourt,  Polk  County; 
Argus  Cox,  Judge. 

Action  by  Maud  Roberts  and  another 
against  A.  E.  Crume  and  another.  .Tudg- 
ment  for  defendants,  and  plainttfTs  appeaL 
Affirmed. 

Recbow  &  Pufahl,  for  appellants.  O.  M. 
Townsend  and  C.  H.  Skinker,  for  respond- 
ents. 

BURGESS,  J.  This  Is  an  action  of  eject- 
ment for  the  possession  of  a  tract  of  land 
in  Polk  county.  The  petition  is  in  the  usual 
form.  Ouster  laid  December  2,  1898.  The 
trial  resulted  in  a  Judgment  for  defendants, 
from  which  plalutlfFs  appeal. 

Both  plaintifTs  and  defendants  claim  under 
the  will  of  Alpbeus  Leonard  signed  by  blm 
at  Panora,  Iowa,  on  the  6th  day  of  July, 
1893,  at  which  time  he  resided  in  tliat  state. 
He  owned  a  farm  In  that  state,  part  of 
which  was  in  Dallas  and  part  in  Guthrie 
county.  He  was  a  widower,  and  had  two 
children,  both  of  whom  lived  with  him— 
one,  a  son  named  John  N.  Leonard;  the  oth- 
er, a  daughter  Mary,  who  had  intermarried 
with  one  J.  W.  Roberts.  The  son  was  feeble- 
minded.   J.  W.  Roberts  was  a  spendthrift. 

At  the  time  of  the  execution  of  his  will, 
the  Iowa  land  was  all  the  land  he  owned, 
but,  shortly  after  the  execution  of  the  will, 
he  sold  that  land  and  purchased  the  land 
In  controversy  from  one  Ben.  T.  Periman, 
who  executed  a  deed  to  him  for  it  When 
Alphens  Leonard  purchased  the  land  In  con- 
troversy, he  moved  to  Missouri,  and  with 
him  catne  his  son,  John  N.  Leonard,  and  Ids 
daughter,  Mary  I.  Roberts,  and  her  husband 
and  family,  all  of  whom  lived  together  on  the 
land  until  Alpheus  Leonard's  death,  which 
occurred  on  the  26th  day  of  June,  1895.    J. 


W.  Roberta  immediately  bad  himself  appoint- 
ed administrator  of  the  estate,  and  secured 
the  win,  which  was  still  In  Iowa,  and  bad  It 
probated,  Alpheus  Leonard  having  left  It 
with  the  attorney  who  drew  the  same.  Some 
time  after  the  death  of  Alpheus  Leonard. 
Mary  X.  Roberts  and  her  husband  exchanged 
the  land  in  controversy  with  defendants  for 
a  tract  of  land.  Defendants  knew  of  the  con- 
ditions In  the  will,  and  also  of  the  mental 
condition  of  John  N.  Leonard.  After  mov- 
ing onto  the  land  obtained  from  defendants, 
J.  W.  Roberts  Induced  his  wife  to  Join  him 
In  executing  a  mortgage  on  it,  received  the 
money,  spent  it,  abandoned  his  family,  and 
she  died  In  absolute  poverty,  leaving  a  fam- 
ily of  small  children.  Her  grown  children 
(some  of  whom  lived  in  Iowa),  upon  learning 
of  the  condition  of  affairs,  came  to  Mlssourt 
bought  possession  from  those  occupying  the 
farm,  and  supported  the  minor  children  and 
their  feeble-minded  uncle,  John  N.  Leonard. 
The  farm  was  afterwards  sold  under  a  mort- 
gage executed  by  Mary  I.  Roberts  and  her 
husband,  and  these  adult  children  leased  It 
from  the  purchaser  at  the  sale.  At  the  time 
of  the  sale  of  this  place,  these  plalntlfls  bad 
already  Instituted  suit  for  the  land  In  con- 
troversy. After  the  death  of  Mary  L  Rob- 
erts, her  children.  In  connection  with  John 
N.  Leonard,  brought  suit  for  the  premises 
in  controversy,  claiming  that  the  will  gave 
Mary  I.  Roberts  only  a  life  estate.  The  will 
was  duly  recorded  in  the  probate  office  of 
Polk  county.    It  reads  as  follows: 

"Be  it  remembered  that  I,  Alpheus  Leon- 
ard, of  Guthrie  County,  State  of  Iowa,  being 
of  sound  mind,  do  hereby  make,  publish  and 
declare,  this  my  last  will  and  testament  In 
manner  following,  to-wlt: 

"First:  I  desire  that  all  my  debts.  Includ- 
ing the  expenses  of  my  last  sickness  and  my 
funeral  expenses,  be  paid  by  my  executor 
out  of  the  proceeds  of  my  personal  estate. 

"Second:  I  give  and  beqneatb  to  my 
daughter  Mary  I.  Roberts  who  is  intermar- 
ried with  J.  W.  Roberts  of  said  county,  and 
to  her  heirs,  all  my  personal  estate  of  every 
kind  soever  remaining  after  the  payment  ot 
my  said  debts  and  the  amount  necessary  to 
defray  the  expenses  of  the  administration 
hereof. 

"Third:  I  give  and  devise  to  my  said 
daughter,  Mary  I.  Roberts  and  to  her  heirs,  all 
the  real  estate  I  now  own,  to-wlt:  The  south- 
west quarter  of  the  northwest  fractional  quar- 
ter and  the  northwest  quarter  of  the  south- 
west fractional  quarter  of  section  nineteen 
(19)  In  township  seventy-nine  (79)  north  of 
range  twenty-nine  (29)  west  of  the  fifth  princi- 
pal meridian  in  Dallas  county,  Iowa,  also  the 
west  half  of  the  southeast  quarter  and  lot 
two  (2)  of  the  northeast  quarter  of  the  south- 
east quarter  of  section  twenty-four  (24)  la 
township  seventy-nine  (79)  north  of  range 
thirty  (30)  west  of  the  fifth  principal  meridian 
in  Guthrie  county,  Iowa,  together  with  all 
other  real  estate  I  may  own  at  the  time  of 
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or  her  heirs,  must  care  and  provide  for  my 
son  John  N.  Leonard  during  the  period  of  his 
natnral  life,  he  to  live  with  her  and  she  to 
famish  him  at  all  times  with  such  proper 
and  reasonable  acconunodatlonB,  support  and 
clothing  as  Is  suitable  to  his  condition  In 
life,  and  whenever  necessary  such  medical 
attendance  and  medicines  as  may  be  required 
by  him. 

"Fourth:  Should  my  daughter  Mary  at 
any  time  fail  in  the  performance  of  the  con- 
ditions above  mentioned,  then  and  in  that 
case  I  direct  that  the  rents  and  profits  of  all 
the  land  above  described  lying  In  Dallas 
county,  Iowa,  be  set  apart  to  the  use  of  my 
said  son  John  N.  Leonard  for  his  support 
and  maintenance  during  the  remainder  of 
his  natural  life,  and  I  hereby  direct  my  ex- 
ecutor, or  such  person  as  may  be  appointed 
tor  that  purpose  by  the  District  Court  of 
Guthrie  county,  Iowa,  to  collect  the  said 
rents  and  profits  and  apply  them  to  the  ob- 
jects and  uses  aforesaid,  anything  remaining 
of  said  rents  and  profits  after  my  said  son's 
death  and  the  payment  of  his  funeral  ex- 
penses, to  go  to  my  said  daughter  Sfary,  or 
to  her  heirs  If  she  be  dead. 

"Fifth:  I  hereby  constitute  and  appoint 
John  R  Wagner  of  said  Guthrie  county, 
Iowa,  my  sole  executor  of  this  my  last  will 
and  testament 

"In  witness 'whereof  I  have  hereunto  set 
my  band  at  Panora,  Iowa,  on  this  Bth  day  of 
Jnly  A.  D.  1883.  Alpheus  Leonard." 

The  case  was  tried  before  the  court  sit- 
ting as  a  jury.  The  plaintiffs  asked  the  court 
to  give  the  following  declarations  of  law: 
"(1)  The  court  declares  the  law  to  be  that, 
when  lands  are  charged  with  conditions  In  a 
will,  then  such  will  does  not  pass  an  estate 
In  fee  simple.  (2)  The  court  declares  the  law 
to  be  that  the  will  of  Alpheus  Leonard,  In 
evidence,  vested  an  estate  for  life  in  Mary  I. 
Boberts,  subject  to  the  charge  that  she  would 
take  care  and  provide  for  John  N.  Leonard, 
and  the  remainder,  after  her  death,  is  vested 
In  her  heirs,  subject  to  the  same  charge.  (3) 
If  the  court  finds  that  the  real  estate  in  con- 
troversy was  charged  with  the  support  and 
maintenance  of  John  X.  Leonard,  and  that 
there  was  no  i)eiBonaI  liability  on  Mary  I. 
Roberts  upon  her  failure  to  support  him, 
then,  under  the  law,  the  said  Mary  I.  Rob- 
erts took  only  a  life«estate,  and  plaintiffs  are 
entitled  to  recover.  (4)  If  it  appears  from 
the  evidence  that  the  plaintiffs  are  the  heirs 
of  Mary  L  Roberts,  and  that  plaintiff  John  N. 
Leonard  Is  the  person  mentioned  in  the  will, 
then  the  plaintiffs  are  entitled  to  recover  the 
lands,  with  such  damages  as  may  have  been 
proven."  The  court  gave  declaration  No.  1, 
and  refused  to  give  declarations  Nos.  2,  3, 
and  4,  asked  by  plaintiffs,  to  which  action 
of  the  court  in  refusing  to  give  declarations 
of  law  Nos.  2,  8,  and  4  asked  by  plaintiffs, 
they  then  and  there  duly  excepted  at  the  time. 


ture  of  a  demurrer  to  all  the  evidence,  as  fol- 
lows: "Under  the  pleadings  and  evidence,  the 
issues  must  be  found  for  the  defendants." 
Which  said  declaration  was  given  by  the 
court,  over  plaintiffs'  objection. 

The  court  found  for  defendants.    Plaintiffs 
appeal 

In  the  construction  of  a  will,  the  testator's 
Intention  must  be  gathered  from  the  terms 
of  the  will  itself,  and  extrinsic  evidence  is 
not  admissible  for  the  purpose  of  showing  bis 
Intention,  unless  some  provision  or  clause  of 
the  will  is  so  ambiguous  in  the  language  used 
as  to  make  the  intention  of  the  testator  doubt- 
ful; then  bis  situation,  the  objects  of  his 
bounty,  and  aU  surrounding  facts  may  be 
considered  in  arriving  at  his  true  intention. 
Hall  V.  Stephens,  65  Mo.  677,  27  Am.  Rep. 
302;  Garth  v.  Garth,  139  Mo.  456,  41  S.  W. 
238.  There  is  no  ambiguity  in  the  language 
used  in  the  will  under  consideration.  By  its 
express  terms  it  gave  to  Mary  I.  Roberts  and 
her  heirs  all  the  real  estate  which  the  testa- 
tor then  owned,  and  vested  the  fee  in  her  ab- 
solutely upon  bis  death.  The  same  rule  with 
respect  to  the  construction  of  deeds  applies 
to  the  construction  of  wills,  and  It  will  not 
be  contended  that  If  the  testator  had  convey- 
ed by  deed  to  his  daughter,  Mary  I.  Roberts, 
and  her  heirs,  the  land  Involved  In  this  liti- 
gation, she  would  not  have  taken  the  fee. 
In  speaking  of  the  rules  for  the  Interpretation 
of  wills,  in  Chew  v.  Keller,  100  Mo.  362,  13 
S.  W.  395,  it  was  said:  "We  may  here  men- 
tion, as  guides,  some  of  the  established  rules 
of  construction.  The  first,  and  to  which  the 
others  are  aids,  is  that  effect  should  be  given 
to  the  intention  of  the  testator,  and  the  words 
used. are  to  be  understood  in  the  sense  indi- 
cated by  the  whole  Instrument  The  word 
'heirs'  will  be  considered  as  a  word  of  lim- 
itation, and  not  of  purchase,  unless  the  will 
shows  clearly  that  it  is  used  to  designate  a 
new  class  of  beneficiaries.  2  Washb.  Real 
Prop.  (5th  Ed.)  654;  Landon  v.  Moore,  4S 
Conn.  422;  Thurber  v.  Chambers,  66  N.  Y. 
42;  Linton  v.  Laycock,  33  Ohio  St  136.  So 
the  word  'heirs'  will  be  held  to  mean  child 
or  children,  when  necessary  to  carry  out  the 
clear  intention  of  the  testator.  Haverstlck's 
Appeal,  103  Pa.  394.  Indeed,  these  rules  ap- 
ply as  well  to  deeds  as  to  wills.  Rines  v. 
Mansfield,  96  Mo.  394  [9  S.  W.  798];  Waddell 
V.  Waddell,  99  Mo.  338  [12  S.  W.  349,  17  Am. 
St.  Rep.  575].  Again,  an  estate  In  fee  created 
by  a  will  cannot  be  cut  down  or  limited  by 
a  subsequent  clause,  unless  it  Is  as  clear 
and  decisive  as  the  language  of  the  clause 
which  devises  the  real  estate.  Yocum  v.  Sl- 
ier, 160  Mo.  281  [61  8.  W.  208];  Freeman  ▼. 
Colt  96  N,  Y.  63;  Byrnes  v.  Stilwell,  103  N.  Y 
453  [9  N.  E.  241,  57  Am.  Rep.  760];  Landc 
▼.  Moore,  supra." 

It  is  clear  to  our  minds  that  the  w 
"heirs,"  as  used  in  the  will,  was  not  intc 
by  the  testator  to  mean  children,  but  b~ 
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use  of  the  word  "heirs"  he  meant  such  per- 
sons as  would  take  the  land,  by  operation  of 
law,  upon  the  death  of  Mrs.  Roberta,  If  she 
did  not  dispose  of  It  during  her  lifetime. 
That  she  took  the  fee  under  the  will  Is  not 
only  apparent  from  the  will  Itself,  but  that 
■be  so  understood  It  appears  from  the  fact 
that  she  disposed  of  It  by  deed.  Whltten- 
ton  Manuf.  Co.  v.  Staples,  164  Mass.  319, 
41  N.  E.  441,  29  L.  R.  A.  500.  It  Is  true 
that  the  will  provides  that  "she,  the  said 
Mary  I.  Roberts,  or  her  heirs,  must  care  and 
provide  for  my  sou,  John  N.  Leonard,  during 
the  period  of  his  natural  Ufe,'be  to  live  with 
her,  and  she  to  furnish  him  at  all  times  with 
such  proper  and  reasonable  accommodations, 
support,  and  clothing  as  Is  suitable  to  his  con- 
dition In  life,  and,  whenever  necessary,  such 
medical  attendance  and  medicines  as  may  be 
required  by  him."  It  does  not,  however,  pro- 
vide that  a  failure  to  comply  should  operate 
as  a  forfeiture  of  her  Interest  In  the  land 
which  she  took  under  the  will,  but,  on  the 
other  hand,  In  the  next  following  clause  of 
the  will,  it  Is  provided  that,  upon  a  failure 
of  Mrs.  Roberts  to  comply  with  this  provision 
of  the  will,  bis  land  In  Dallas  county,  Iowa, 
should  be  taken  charge  of  by  his  executor,  or 
a  trustee  appointed  for  that  purpose,  the 
rents  used  for  the  support  of  his  son  John  N. 
Leonard,  and  the  surplus  paid  to  Mrs.  Rob- 
erts. It  is  therefore  clear  that  the  passage 
of  the  title  to  the  land  In  fee  to  her  under 
the  win  In  no  way  depended  upon  her  com- 
pliance with  the  conditions  of  the  will  with 
respect  to  the  support  by  her  and  her  heirs 
of  John  N.  Leonard,  unless  the  condition  was 
a  subsequent  condition,  as  contradistinguish- 
ed from  a  covenant,  to  take  care  of  John  N. 
Leonard.  "It  is  a  familiar  rule,  often  assert- 
ed In  the  books,  that  conditions  subsequent 
are  not  favored  In  the  law,  because  they  have 
the  effect,  in  case  of  breach,  to  defeat  vested 
estates;  and,  when  relied  upon  to  work  a  for- 
feiture, they  must  be  created  in  express  terms 
or  by  clear  implication."  2  Wash,  on  Real 
Prop.  (5th  Ed.)  7;  Morrill  v.  Railroad,  96  Mo. 
174,  9  S.  W.  C57.  "And  courts  will  construe 
clauses  In  deeds  as  covenants  rather  than 
conditions,  if  they  can  reasonably  do  so."  2 
Wash,  on  Real  Property  (5th  Ed.)  4.  It  Is 
also  true  that  the  question  whether  a  clause 
In  a  deed  Is  a  condition  or  covenant  Is  one  of 
Intent,  to  be  gathered  from  the  whole  instru- 
ment by  following  out  the  object  and  spirit 
of  the  deed  or  contract.  St  Louis  v.  Wig- 
gins Ferry  Company,  88  Mo.  618;  Studdard 
V.  Wells,  120  Mo.  25,  25  S.  W.  201.  Now, 
that  the  testator  did  not  intend  that  the 
clause  in  the  will  providing  for  the  support 
and  maintenance  by  Mrs.  Roberts  and  her 
heirs  of  John  N.  Leonard  during  his  lifetime 
waa  to  operate  as  a  forfeiture  of  her  Interest 
In  the  land.  In  the  event  of  her  or  their 
failure  to  comply  with  that  provision  of  the 
will.  Is  shown  by  the  whole  will,  and  espe- 
cially is  it  clearly  Indicated  by  the  clause 
which  provides  for  his  support  in  the  event  of 
their  failure  In  the  performance  of  the  condi- 


tions of  the  will  In  that  respect  Where  con- 
ditions subsequent  are  relied  upon  to  operate 
a  forfeiture  of  an  estate  in  land.  If  not  com- 
plied with,  it  is  usual  to  insert  a  danse,  in 
the  Instrament  conveying  the  propwty,  of  re- 
entry or  reverter,  but  there  ia  nothing  of  that 
kind  In  the  will  In  question,  which  seems  to 
be  another  argument  In  favor  of  the  position 
wtilch  we  liave  taken  with  respect  to  the  in- 
tention of  the  testator. 

Our  conclusion  Is  that  the  court  did  not 
err  in  refusing  instructions  asked  by  plaln- 
tlfls,  nor  In  giving  tlie  one  asked  by  defend- 
ants in  the  nature  of  a  demurrer  to  the  evi- 
dence. 

The  Judgment  is  afilrmed.  All  of  this  DIvl- 
alon  concur. 


ROTH  et  al.  ▼.  RATTSCHBNBnSCH  et  al. 

(Supreme  Court  of  Missoarl,  Dirision  No.  2. 
March  31,  1903.) 

WILL  —  CONSTRUCTION  —  SETVISE  OF  FEB-3IM- 
PLE  ESTATE— SUBSEQUENT  DISPOSI- 
TION OVER— EFFECT. 

1.  Testator,  by  the  second  paragraph  of  hii 
will,  gave  bis  whole  estate  to  his  wife  "abso- 
lutely and  forever."  In  the  following  para- 
graph he  provided  that  it  was  his  will  that,  it 
any  of  the  property  remained  andisposed  of 
after  her  death,  it  should  go  to  his  blood  rela- 
tions. Held,  that  the  wife  took  a  fee  simple, 
and  that  hence  the  attempted  disposition  over 
was  void,  and  the  blood  relations  took  nothing 
thereby. 

Appeal  from  Circuit  <3ourt  Ste.  Oenevlere 
County;  Ja&  D.  Fox,  Judge. 

Suit  by  Wendell  Roth,  Jr.,  and  others 
against  August  Rauschenbusch  and  another. 
From  a  Judgment  tor  defendants,  plaintiffs 
appeal.    Affirmed. 

Plaintiffs,  who  claim  to  be  the  nearest 
"blood  relations"  of  Jacob  Roth,  deceased, 
brbig  this  suit  to  set  aside  two  deeds  exe- 
cuted by  Bridget  Roth,  his  widow— one  to 
defendant  August  Rauschenbusch,  dated  Au- 
gust 8,  1876,  and  a  subsequent  one  to  defend- 
ant Huck,  dated  April  10,  1894,  conveybig 
certain  real  estate,  which  belonged  to  said 
Jacob  Roth,  at  the  time  of  his  death. 

The  rights  of  the  parties  litigant  depend 
upon  the  construction  of  the  will  of  the  said 
Jacob  Roth,  deceased,  which  was  executed 
on  the  12th  day  of  August  1845,  and  pro- 
bated on  the  9th  day  at  AprU,  1875.  The 
second  and  third  paragraphs  of  said  will, 
which  are  set  out  in  the  petition,  are  as  fol- 
lows: 

"Second.  I  give,  devise  and  bequeath  to 
my  beloved  wife  Bridget  Roth,  formerly 
Bridget  Hook,  the  whole  of  my  estate,  real, 
personal  and  mixed,  absolutely  and  forever. 

"Third.  It  is  my  will,  however,  that  after 
the  decease  of  my  said  wife,  if  any  of  said 
property  shall  remain  undisposed  of  by  her, 
then  such  property,  that  Is  to  say,  tmch  of 
the  property  herein  bequeathed  to  her  as 
may  not  have  been  disposed  of  by  her  at  the 


cording  to  tbe  mles  of  descents  arid  dlstrtlni' 
ttons  In  the  state  of  Missouri  now  In  force." 

Jacob  Rotb  left  no  descendants.  His 
■widow  died  on  the  24th  day  of  May,  1896. 
This  salt  was  instituted  in  October,  1898. 

The  i>etitlon  is  divided  into  two  counts,  or, 
at  least,  there  are  two  separate  prayers  for 
relief.  It  is  charged  in  the  first  that  Bridget 
Roth  was  Induced  by  defendant  Rauschen- 
busch,  a  prominent  minister  of  the  church  to 
which  she  belonged,  to  conyey  to  blm  the 
real  estate  described  In  the  petition,  for  a 
nominal  consideration  of  |1;  that  he  repre- 
sented to  her  that  he  desired  said  property  to 
assist  him  in  building  up  and  fostering  the 
Interest  of  his  and  her  church,  and  particu- 
larly for  the  purpose  of  building  some  kind 
of  an  asylum.  Plaintiffs  claim  to  be  re- 
maindermen, and  charge  that  said  defendant 
Induced  Bridget  Roth  to  enter  into  a  con- 
spiracy to  cheat  and  defraud  them  out  of 
said  real  estate,  and  thereby  procured  from 
her  a  warranty  deed  conveying  the  said  prop- 
erty to  him  without  any  consideration  there- 
for. The  second  count  alleges  that  defend- 
ant Huck  subsequently  obtained  a  deed  from 
ber  conveying  to  him  said  real  estate,  and 
cbarges  that  said  Bridget  Roth  was  induced 
to  execute  the  same  by  undue  and  Improper 
Inflnences,  and  without  consideration. 

Each  of  the  defendants  filed  a  separate  de- 
murrer to  the  petition,  assigning:  First.  A 
misjoinder  of  parties  and  causes  of  action. 
Second.  That  tbe  petition  fails  to  state  facts 
siifBclent  to  constitute  a  cause  of  action,  as 
it  appears  from  the  face  of  tbe  petition  that 
tbe  parties  plaintiff  iiave  no  interest  In  tbe 
property  sued  for. 

Tbese  demurrers  were  sustained,  and, 
plalntltTs  declining  to  plead  further,  final 
Judgment  was  rendered  in  favor  of  the  de- 
fendants, and  tbe  case  has  lieen  brought  to 
this  court  by  appeal. 

Wm.  Carter,  J.  N.  Burks,  and  Jerry  B. 
Burks,  for  appellants.  Peter  H.  Huck  and 
W.  M.  Willlama,  for  respondents. 

GANTT,  J.  (after  stating  the  facts).  1. 
This  record  presents  the  ever  recurring  diffi- 
culty of  construing  the  language  of  a  last 
will.  The  rules  of  construction  are  so  well 
defined  and  so  frequently  Invoked  that  they 
need  only  to  be  mentioned.  Indeed,  in  this 
state  they  are  largely  statutory.  Thus  sec- 
tion 4650,  Rev.  St.  1899,  requires  "all  courts 
and  others  concerned  in  tbe  execution  of  last 
wills  shall  have  due  regard  to  the  directions 
of  tbe  will  and  tbe  true  Intent  and  meaning 
of  tbe  testator  in  all  matters  brought  before 
tbem."  Obeying  this  behest,  this  court  on 
many  occasions  has  announced  that  'Hhe 
cardinal  rule  in  the  interpretation  of  a  will 
la  that  tbe  intention  of  tbe  testator,  as  gath- 
ered from  the  whole  instrument,  shall  con- 
trol, and,  in  arriving  at  such  Intention,*  tbe 


rounding  him  at  the  time  of  Its  execution, 
may  be  taken  into  consideration."  McMillan 
V.  Farrow,  141  Mo.  62,  41  S.  W.  890,  and 
cases  cited.  Another  canon  for  the  construc- 
tion of  the  words  of  a  will  is  that,  when  the 
words  of  a  will  at  the  outset  dearly  Indicate 
a  disposition  in  the  testator  to  give  the  en- 
tire interest,  use,  and  benefit  of  the  estate  de. 
vised,  absolutely,  to  the  first  donee,  that  es- 
tate will  not  be  cut  down  to  a  less  estate  by 
subsequent  or  ambiguous  words  Inferential 
In  their  Intent  It  Is  well  settled  that  in 
wills  the  words  "heirs  and  assigns"  are  not 
necessary  to  devise  a  fee  simple.  With  these 
principles  for  our  guides,  we  must  Inquire 
what  was  the  intention  of  Jacob  Roth  in 
making  his  last  will.  In  the  second  item  be 
"gives,  devises,  and  l)equeaths  to  his  beloved 
wife,  Bridget  Roth,  formerly  Bridget  Hook, 
the  whole  of  bis  estate,  real,  personal,  and 
mixed,  absolutely  and  forever."  As  was 
said  in  Yocum  v.  Slier,  160  Mo.,  loc.  clt.  289, 
61  S.  W.  212:  "By  the  words  'bequeath  ab- 
solutely' he  unquestionably  intended  to  de- 
vise to  his  son  [in  this  case  his  wife]  bis 
whole  estate  in  said  lands.  These  words  are 
ample  for  that  purpose  in  a  will,  and  it  is 
unnecessary  to  cite  precedents  to  establish 
that  it  has  been  often  so  held."  In  Yocum 
V.  Slier,  supra,  tbe  word  "absolutely"  was 
held  to  indicate  the  testator's  purpose  to  give 
a  fee  simple,  but  In  this  will  other  words— 
"the  whole  of  my  estate,  real,  personal  and 
mixed"— are  added,  and  It  would  be  difficult 
indeed  to  find  language  which  would  more 
clearly  Indicate  an  intention  to  give  his  wife 
an  absolute  fee  simple  in  his  lands  and  a 
perfect  title  to  his  personal  estate.  Had  he 
stopped  here,  counsel  for  appellants  frankly 
concede  no  doubt  could  be  entertained  that 
by  his  will  he  intended  to,  and  did,  give  his 
wife  the  fee  simple  to  the  lands  in  suit  But 
theh:  insistence  is  that  by  tbe  third  item  or 
paragraph  the  intention  of  the  testator  is 
made  apparent,  notwithstanding  the  em- 
phatic words  of  the  second  paragn'aph,  to 
give  bis  wife  a  life  estate,  with  a  remainder 
over  to  bis  blood  relations.  That  paragraph, 
as  already  noted  In  the  statement,  Is: 
"Third.  It  Is  my  will,  however,  that  after 
the  decease  of  my  said  wife,  if  any  of  said 
property  shall  remain  undisposed  "of  by  her, 
then  such  property,  that  is  to  say,  such  of  the 
property  herein  bequeathed  to  her  as  may 
not  have  been  disposed  of  by  her  at  the  time 
of  ber  death,  shall  go  and  descend  to  and  be 
divided  among  my  blood  relations,  according 
to  the  rules  of  descents  and  distributions  In 
the  state  of  Missouri  now  in  force." 

Jacob  Roth  left  no  issue  of  his  body  or 
tbelr  descendants.     Mrs.  Rotb  died  without 
issue.     While  plaintifTs  allege  they  are  tt 
sole  surviving  blood  relations,  there  Is 
allegation  of  what  that  particular  relatf 
ship  is,  whether  near  or  remote.    It  Is  r 
that  outside  of  his  wife  be  had  no  parti 
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peraon  In  bis  mind  to  whom  he  desired  to 
give  any  portion  of  his  property,  or  to  whom 
he  bore  any  special  relatioD  which  would 
suggest  blm  as  a  special  object  of  his  bounty. 
Reading  the  two  paragraphs  together,  we 
think  it  is  apparent  that  the  one  person  for 
whom  he  was  providing  was  his  wife.  Not 
only  is  the  grant  of  his  estate  absolute  in  the 
second  paragraph,  but  it  is  plain  by  the  third 
paragraph  he  intended  she  should  baye  an 
untrammeled  power  of  alienation.  There  are 
no  words  of  restraint  upon  her  power  of  dis- 
posal. Nowhere  in  the  four  comera  of  this 
instrument  are  to  be  fouud  any  words  limit- 
ing her  right  to  sell  or  dispose  of  the  property 
"for  her  necessary  support"  and  maintenance. 
These  words  cannot  by  any  fair  inference  be 
interpolated  into  the  will.  Atty.  Oeu.  t. 
Hall,  Fltz.  314;  McClellan  t.  Larchar,  46 
N.  J.  Eq.,  loc.  cit  23,  16  Atl.  269;  Howard  v. 
Garusi,  109  U.  8.  725-730,  3  Sup.  Ct  675,  27 
L.  Ed.  1089. 

The  language  of  one  will  Is  rarely  exactly 
Uke  another,  and  frequently  a  very  slight 
change  in  the  verbiage  calls  for  a  different 
construction  of  two  wills  much  alike  in  other 
respects. 

In  Halliday  v.  Stickler,  78  Iowa,  388,  43 
N.  W.  228,  the  will  contained  the  following 
devise:  "I  give,  devise,  and  bequeath  unto 
my  beloved  husband,  B.,  all  the  real  and 
residue  of  both  my  real  and  personal  estate 
of  every  name  and  nature  whatsoever,  and 
whatever  of  the  same  should  be  left  at  his 
decease  I '  direct  should  be  equally  divided 
between  the  children  of  the  said  B.  and  their 
heirs  and  assigns  forever."  The  construc- 
tion of  this  will  came  before  the  Supreme 
Court  It  was  contended  that  the  husband 
took  merely  a  life  estate,  with  remainder  to 
his  children,  but  the  court  said:  "It  is  a 
devise  of  the  real  estate  in  general  terms. 
It  neither  by  words  nor  by  any  fair  im- 
plication limits  the  devise  to  a  Ufe  estate. 
On  the  contrary,  and  In  addition  to  the  gen- 
eral devise  without  words  of  limitation,  by 
plain  implication  it  authorizes  the  devisee 
to  sell  and  convey  the  land.  There  Is  no 
devise  over,  unless  some  of  said  estate  should 
be  left  at  the  death  of  the  devisee.  If  a 
life  estate  was  Intended  to  be  devised,  the 
whole  of  the  real  estate  would  be  left  at  the 
decease  of  George  Baer." 

2  Underhlll  on  Wills,  {  689,  collates  the 
authorities,  and  deduces  the  rule  announced 
by  this  court  in  banc  In  Comwell  v.  Wulff, 
148  Mo.  542,  50  S.  W.  439,  45  L.  R.  A.  53, 
that  where  by  will  or  deed  a  fee  simple  is 
granted  to  the  first  taker,  with  the  absolute 
power  of  disposal  superadded,  the  first  taker 
takes  a  fee  simple  absolute,  and  any  attempt 
to  limit  an  estate  thereafter  to  another,  either 
by  remainder  or  executory  devise,  will  be 
anavalllng.  After  all  the  discussion  In  Corn- 
well  V.  Wulff,  and  Walton  y.  Drumtra,  162 
Mo.  489,  64  S.  W.  233,  in  which  the  con- 
structlou  placed  by  this  court  upon  the  deed 
in  Comwell  y.  Wulff  was  discredited,  the 


law  remained  Just  as  it  had  been  announced 
by  this  court  in  that  case  and  the  courts 
generally  throughout  the  land.  The  differ- 
ence was  in  applying  it  to  the  given  instru- 
ment Judge  Marshall,  who  wrote  the  views 
of  the  majority  in  condemning  the  Judgment 
in  Comwell  v.  Wulff,  says:  "We  all  agree, 
and  all  the  modern  adjudications  agree,  that 
a  conveyance  which  confers  an  absolute 
power  of  disposal  creates  a  fee  in  the  grantee. 
*  *  *  We  also  agree  that  a  fee  cannot  be 
limited  upon  a  fee."  He  further  says  that 
"we  disagree  only  as  to  the  proper  method  of 
BO  limiting  or  qualifying  the  estate  of  the 
first  taker." 

The  writer  again  most  respectfully  insists, 
however,  that  bis  learned  brother  miscon- 
ceived the  majority  opinion  in  Comwell  v. 
Wulff,  when  he  states  that  "the  majority 
opinion  required  that  Intention  (the  inten- 
tion to  create  a  life  estate  merely)  to  be 
evidenced  by  the  express  term  for  life,* 
while  the  minority  opinion  held  that  'the 
intention  must  be  gathered  from  the  four 
comers  of  the  instrument,'  and  might  be  evi- 
denced by  any  words  that  clearly  conveyed 
It"  The  writer  hereof  disclaimed  that  Corn- 
weU  v.  Wulff,  148  Mo.  542,  60  S.  W.  439,  45 
L.  R.  A.  53,  announced  the  rale  that  the  life 
estate  must  have  been  created  by  express 
words,  and  then  and  now  concedes  and 
agrees  that  the  life  estate  need  not  be  created 
by  express  words,  but  if  it  is  the  clear  In- 
tention from  the  whole  instrument  tliat  the 
first  taker  is  to  have  but  a  Ufe  estate,  tlie 
added  power  of  disposition  will  not  convert 
it  into  an  absolute  ownership. 

Bowing,  as  I  should  and  do,  to  the  views 
of  the  majority  of  my  brethren,  I  take  it  that. 
if  another  deed  be  found  in  the  same  terms 
of  the  Comwell  deed,  it  should  be  ruled  that 
:t  created  a  life  estate  merely  in  the  first 
taker;  but  as  every  member  of  the  court 
conceded  in  the  two  opinions  that.  If  land 
be  granted  by  will  or  deed  to  the  first  taker 
without  words  which  expressly  or  by  fair 
implication  indicate  be  is  to  have  a  life 
estate  merely,  and  an  absolute  power  of 
alienation  is  coupled  with  such  grant  then 
no  remainder  can  be  limited  thereafter,  be- 
cause "a  remainder  cannot  be  limited  after 
a  fee,"  nor  could  an  executory  devise  there- 
after be  sustained,  because  such  a  limita- 
tion Is  inconsistent  with  the  absolute  estate 
and  power  of  disposition  expressly  given  or 
necessarily  implied  from  the  will,  and,  ai 
each  instrument  is  to  be  construed  and 
measured  by  the  law,  when  words  are  em- 
ployed in  an  instrument  different  from  those 
used  in  the  decided  case  Just  mentioned.  It 
is  and  will  continue  to  be  in  every  case  the 
duty  of  the  courts  to  search  out  the  in- 
tention of  the  testator  in  his  will.  If  we  find 
he  only  Intended  to  create  a  life  estate  In 
the  first  taker,  then  his  disposition  of  his 
property  after  the  termination  of  the  life 
estate  by  way  of  executory  devise  will  and 
must  be  sustained.    It,  on  the  contrary,  the 
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testator  devises  a  fee  Bimple  or  generally 
to  the  first  taker,  with  an  absolute  power  of 
disposal  In  him,  and  there  is  neither  by  ex- 
press words  nor  implication  a  mere  life 
estate  created  In  the  first  taker,  all  sub- 
sequent grants  in  the  will  must  fail,  because 
repugnant  to  the  first  grant,  and  because  it 
conflicts  with  a  settled  rule  of  law.  This 
will  of  Jacob  Roth  gives  his  wife  not  only 
*the  whole  of  his  estate,"  "absolutely  and 
foreveri"  by  words  amply  sufficient  to  create 
in  her  a  fee  simple,  but  in  the  third  para- 
graph the  absolute  power  of  alienation  is 
superadded  by  necessary  Implication.  What, 
then,  becomes  of  the  further  devise  "if  any 
«f  said  property  shall  remain  undisposed  of," 
"the  property  herein  bequeathed  to  her  as 
may  not  have  been  disposed  of  by  her  at 
the  time  of  her  death,  shall  go  and  descend 
to  and  be  divided  among  my  blood  relations," 
etc?  We  are  clearly  of  the  opinion  that 
this  attempted  disposition  over  was  void  and 
repugnant  to  the  prior  devise  to  his  wife, 
and  the  blood  relations  took  nothing  thereby. 
This  was  the  view  of  the  circuit  court 
We  are,  however,  cited  to  the  case  of  Mo- 
MUlan  V.  Farrow.  141  Mo.  S5,  41  S.  W.  890. 
In  that  case,  however.  It  will  be  observed 
that  Judge  Burgess,  speaking  for  the  court, 
emphasizes  the  fact  that  the  testator  treats 
of  the  property  as  "his."  In  that  case  the 
testator  devised  the  property  to  his  wife, 
to  hold  and  enjoy  by  her,  with  power  and 
authority  to  sell,  but  if  she  died  before  he 
did,  or  if  she  survived  him,  whatever  of 
"hl^  property  remained  undisposed  of 
should  go  to  Joseph  McKInney  and  his  heirs 
absolutely  and  in  fee  simple.  Said  the  learn- 
ed Judge:  "The  testator  speaks  of  the  prop- 
erty in  both  the  second  and  third  clauses 
of  the  will  remaining  undisposed  of  by  his 
wife  as  'his  property'  which  clearly  shows 
he  did  not  Intend  to  give  it  to  his  wife  ab- 
solutely, but  only  to  give  her  a  life  estate, 
with  power  of  disposal."  Whereas  Jacob 
Both,  in  this  will,  after  using  the  most  em- 
phatic language  conveying  "the  whole  of  his 
estate,  absolutely  and  forever,"  to  his  wife, 
speaks  of  It  not  as  "my"  property,  but  "the 
property  herein  bequeathed  to  her."  We 
think  the  intention  of  the  two  testators  Is 
plainly  different.  In  the  one,  the  testator 
indicates  a  desire  for  his  wife  to  "bold  and 
enjoy,"  and  then  plainly  expresses  his  will 
that  a  special  object  of  his  bounty  shall 
have  the  fee  simple.  In  the  other— the  will 
before  us— he  plainly  designated  his  wife  as 
the  special  object  of  his  bounty.  To  her  he 
gives,  absolutely,  everything  he  has,  with  an 
absolute  power  of  disposal,  and  seems  to 
tblnk  that  If,  at  her  death,  any  of  it  reiuatus 
nndisposed  of,  be  could  direct  its  further 
devolution— something  which  the  rulps  of 
law  do  not  i)ermlt.  McClellan  v.  Larchar, 
45  N.  J.  Bq.  loc;  dt  20,  16  Atl.  260;  Wolfer 
▼.  Hemmer,  144  lU.  654,  8S  N.  B.  751.  But 
again,  the  law  is  that  when  the  words  of 
the  will  clearly  Indicate  an  intention  to  give 


the  entire  estate  absolutely  to  the  first  donee, 
his  estate  will  not  be  cut  down  to  a  less 
estate  by  subsequent  or  ambiguous  words. 
Tecum  v.  Slier,  160  Mo.  289,  61  S.  W.  208. 
Thus  in  Cook  v.  Couch,  100  Mo.  84,  13  S.  W. 
81,  the  testator  gave  his  wife  and  five  chil- 
dren all  of  his  estate,  share  and  share  alike, 
and  then  preserved  to  her  her  dower  also, 
and  then  added,  "and  [she  shall]  be  privi- 
leged to  will  to  whom  she  may  see  proper 
her  portion  of  my  real  estate."  The  conten- 
tion was  that  she  took  a  life  estate  only, 
with  power  to  dispose  of  the  one-sixth  by 
will  only.  But  this  court  speaking  through 
Judge  Black,  said  there  were  no  words  ex- 
pressly limiting  the  wife  to  a  life  estate  in 
the  one-sixth,  and  the  words  saying  that  she 
should  be  privileged  to  will  to  whom  she 
might  see  proper  did  not  indicate  an  Inten- 
tion to  devise  an  estate  for  life  only.  The 
learned  Judge  then  adds:  "The  most  that 
can  be  said  in  behalf  of  the  theory  advanced 
by  the  plaintiff  Is  that  there  Is  here  a  devise 
generally  of  the  one-sixth,  with  a  superadded 
power  to  dispose  of  the  same  by  will.  The 
general  rule  Is  that  a  devise  of  an  estate 
generally  or  indefinitely,  with  a  power  of 
disposition  over  it  carries  a  fee.  Bubey  y. 
Barnett,  12  Mo.  3,  49  Am.  Dec  112;  Gregory 
y.  Cowglll,  19  Mo.  416;  Oreen  y.  Sutton,  60 
Mo.  186. 

A  distinction  must  be  made  between  those 
cases  where  there  Is  a  devise  generally  or 
Indefinitely  with  a  power  of  disposition,  and 
those  cases  where  there  is  a  devise  for  life 
with  a  power  of  disposition.  In  the  formw, 
the  devisee  takes  the  property  in  fee.  Beln- 
ders.v.  Koppelmann,  68  Mo.  482,  30  Am. 
Rep.  802. 

In  Small  v.  Field,  102  Mo.  127,  128,  14 
S.  W.  820,  Judge  Sherwood,  speaking  for  the 
court  discussing  section  4004,  Rev.  St  1879, 
now  section  4646,  Rev.  St  1809,  said:  "Un- 
der this  statute  it  is  obvious  that  the  abso- 
lute estate  in  fee  granted  to  Mrs.  Kate  Oreen 
could  not  be  Impaired,  cut  down,  or  quali- 
fied, except  by  words  as  affirmatively  strong 
as  those  which  conveyed  the  estate  to  her." 
To  the  same  effect  Is  the  recent  case  of 
Boberts  v.  Grume  (in  this  Division;  not  yet 
officially  reported)  78  S.  W.  662.  We  look 
In  vain  In  the  will  of  Jacob  Both  for  any 
words  "as  affirmatively  strong"  or  even  ap- 
proximating those  which  he  used  in  devising 
the  fee  simple  of  his  estate  to  his  wife.  Our 
conclusion  Is  that  Mrs.  Both  took  a  fee 
simple,  with  a  superadded  power  of  disposal, 
and  that  the  plaintiffs,  therefore,  took  no 
Interest  by  the  will  of  Jacob  Both,  and 
hence  have  no  standing  in  a  court  of  equity 
to  question  her  disposition  of  her  estate. 
Her  heirs  alone  can  be  heard  to  challenge 
the  validity  of  her  deeds  to  defendants  on 
account  of  the  alleged  undue  influence  ex- 
erted  upon  her  to  procure  their  execution. 

The  Judgment  of  the  circuit  court  is  affirm- 
ed. All  concur,  except  FOX,  J.,  not  sitting, 
he  having  presided  on  circuit 
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(Supreme  Conrt  of  Missouri,  Division  No.  2. 

Feb.  24,  1003.) 

UBBIj  —  COMMERCIAL    AOENCT  —  REPORT   ON 

MERCHANT— MALICE— ACTS  OF  AGENT- LIA- 
BILITY —  INSTRUCTIONS  —  DAMAGES  —  MITI- 
GATING CIRCUMSTANCES  —  VERDICT  —  STAT- 
UTES. 

1.  In  an  action  against  a  commercial  aeency 
for  having  circulated  a  report  that  plafntiSa 
had  secured  a  bank  for  its  claim,  the  fact  that 
plaintiffs'  firm  had  given  a  bank  note,  secured 
hy  the  individual  siguatures  of  the  plaintiffs, 
did  not  warrant  an  instruction  that  plaintiffs 
could  not  recover  because  of  defendant's  state- 
ment as  to  the  security,  since  such  security 
could  not  have  been  that  meant  by  defendant's 
statement 

2.  The  fact  that  defendant's  agent  from 
whom  it  received  such  information  may  have 
believed  that  it  was  true  afforded  no  defense, 
nnless  made  without  malice. 

8.  Where  a  commercial  agency,  with  express 
malice,  circulates  a  false  report  that  a  mer- 
chant is  not  in  a  sound  financial  condition,  the 
merchant,  in  an  action  for  damages,  is  enti- 
tled to  punitive  damages. 

4.  Where,  in  an  action  against  a  commercial 
agency  owing  to  its  having  circulated  a  report 
that  plaiutimi  were  said  to  have  "secured  a 
bank,  but  there  was  no  evidence  that  any  bank 
had  been  given  security,  an  Instruction  submit- 
ting to  the  jury  the  question  whether  security 
bad  been  given  could  not  prejudice  defeudant, 
though  such  question  was  one  of  law. 

5.  The  burden  was  on  defendant  to  show 
plaintiffs'  insolvency  by  a  preponderance  of 
the  evidence. 

6.  The  defense  being  truth  of  the  report,  the 
evidence  examined,  and  held  sufficient  to  render 
the  question  of  solvency  for  the  jury. 

7.  Act  1895,  p.  168  (Rev.  St.  1899,  i  595), 
provides  that,  in  all  actions  where  exemplary 
damages  are  recoverable  and  are  allowed  by  the 
jury,  the  amount  thereof  shall  be  separately 
stated  in  the  verdict.  Held,  that  the  statute 
has  no  application  to  an  action  pending  at  the 
time  of  its  passage. 

8.  Rev.  St.  1888,  {  2081,  enacts  that.  In  ac- 
tions for  libel,  defendant  may  give  evidence  of 
any  mitigating  circumstances  to  reduce  the 
amount  of  damages.  Held,  that  where,  in  an 
action  for  libel,  defendant  gives  evidence  of 
circumstances  in  mitigation  of  damages,  it  is 
not  the  duty  of  the  trial  court  to  instruct  on 
the  same  where  defendant  fails  to  request  any 
such  instruction. 

9.  In  an  action  by  a  merchant  against  a  com- 
mercial agency  owing  to  defendant's  having 
circulated  a  report  that  plaintiff  was  not  in  a 
sound  financial  condition,  the  court  charged 
that  the  damages  were  to  be  estimated  under 
all  the  instructions,  and  that  they  might  be  such 
•8  the  jury  should  think  proper  under  the  evi- 
dence, not  to  exceed  $100,000;  that  the  dam- 
ages might  be  punitive  and  compensatory;  that 
compensatory  damages  are  to  be  given  when 
plaintiffs  have  sustained  substantial  injury,  and 
that  punitive  damages  are  awarded  in  order  to 
punish  defendant,  but  are  not  allowed  nuless 
defendant  was  actuated  by  ill  will  or  reckless 
disregard  of  the  consequences  of  his  act;  aud 
that,  in'  assessing  damages  for  plaintiff,  they 
were  not  restricted  to  the  pecuniary  loss,  but 
might  Inflict  exemplary  damages.  Held,  that 
the  instructions  were  not  open  to  the  objection 
that  the  court  had  given  "a  roving  commission 
to  the  jury  as  to  damages." 

10.  The  court  having  refused  to  allow  the  Jury 
to  pass  on  a  sentence  in  defendants'  report, 
"they  are  behind,  and  cannot  meet  current  in- 
debtedness,"  refusal   to  instruct   that  plaintiff 
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could  not  recover  becanae  of  andi  dance  was 
not  prejudicial  to  defendant. 

11.  The  court  charged  that  plaintiff's  right  to 
recover  depended  on  the  falsity  aud  pnblicn- 
tion  "aa  elsewhere  explained  of."  Held,  that 
the  instruction  was  not  enoneons  in  that  it 
made  no  mention  of  defendant's  privilege,  and 
had  no  reference  to  another  instruction,  the 
court  having  by  its  second  instruction  fully 
covered  defendant's  rights  under  the  defense  of 
privilege. 

12.  The  court  having  charged  that  the  publi- 
catiou  was  libelous,  defeudant  could  not  com- 
plain that  It  took  from  the  Jury  the  qnestioQ 
whether  the  pablicatiou  was  libelous,  in  the 
absence  of  a  request  on  its  part  on  such  phase 
of  the  case,  and  the  absence  of  any  such  ques- 
tion in  the  motion  for  a  new  trial,  luasmucn  as 
such  conduct  amounted  to  a  waiver. 

13.  An  objection  to  an  instruction,  not  raised 
on  the  motion  for  a  new  trial,  cannot  be  rais- 
ed on  appeal. 

14.  An  instruction  that  actual  malice  meant 
that  the  report  circulated  by  defendant  iras 
prepared  and  published,  not  in  good  faith,  but 
with  an  intent  to  injure  plaintiff,  or  with  a 
willful  and  wanton  neglect  of  the  rights  and 
interest  of  plaintiff,  was  not  error. 

15.  It  appearing  from  the  evidence  that,  after 
defendant  had  received  notice  from  its  corre- 
spoudent  that  it  was  reported  plaintiffs  had 
given  a  mortgage  to  a  bank,  plaintiffs  conUra- 
dicted  the  report,  and  called  at  defendant's  of- 
fice with  the  cashier  of  the  bank,  who  denied 
the  report,  bdt  that  defendant  continued  to  cir- 
culate such  report,  the  conduct  of  the  officers 
of  defendant  was  such  as  to  render  them  sub- 
ject to  the  char^  of  malice. 

16.  A  commercial  agency  is  responsible  in 
libel  for  acts  of  its  agents  done  in  the  coarse 
of  its  business. 

17.  On  the  trial,  plaintiff's  counsel  stated  that 
he  had  noticed  in  a  magazine  some  remarks 
couceruing  commercial  agencies  which  express- 
ed his  views,  and  that  as  he  had  not  commit- 
ted them  to  memory  be  would  read  them  from 
the  magazine,  and  he  read  to  the  jury  an  arti- 
cle criticising  the  conduct  of  such  agencies  and 
stating  that  they  should  exercise  care  in  mak- 
ing their  reports.  Held  that,  as  the  article  Was 
used  solely  for  argument,  and  was  not  offered 
as  law,  and  was  not  in  conQict  with  the  htw  of 
the  case  as  presented  by  the  instructions,  there 
was  no  prejudicial  error,  though  the  practice 
was  not  one  to  be  commended. 

18.  It  appearing  from  the  evidence  that  nt 
the  time  of  the  publication  of  the  libel  piaintiS^s 
were  merchants  in  good  standing  and  credit. 
doing  a  large  and  prosperous  Business,  and 
that  as  a  result  of  the  libelous  reports  their 
credit  and  standing  were  mined  and  they  were 
driven  out  of  business,  and  that  the  statements 
were  conceived  by  one  of  defendant's  agents 
in  malice,  a  verdict  for  $30,000  in  favor  of 
plaintiffs  would  not  be  disturbed  as  excessive 
and  the  result  of  prejudice. 

Appeal  from  Circuit  Court,  Johnson  Coun- 
ty; Jas.  H.  Lay,  Judge. 

Action  by  Charles  D.  MInter  and  others 
against  the  Bradstreet  Company.  From  a 
judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

Jno.  W.  Noble,  A.  B.  Logan,  and  Geo.  R. 
Lockwood,  for  appellant  J.  W.  Suddath,  O. 
L.  Houts,  and  Geo.  P.  B.  Jackson,  for  re- 
spondents. 

BTTROESS,  J.  This  Is  an  action  for  dam- 
ages for  libel  by  the  plaintiffs,  merchants, 
against  the  defendant  on  account  of  a  false 
report  circulated  In  December,  1890,  by  the 
defendant  concerning  the  plalntlffa'  business 
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Standing,  claiming  to  have  b«en  prompted  by 
actual  malice,  for  the  purpose  of  Injuring 
plaintiffs  In  their  business.  Upon  applica- 
tion of  defendant,  the  venue  of  the  cause 
■was  changed  from  Pettis  to  Johnson  county, 
where,  on  a  trial  had  In  December,  1893, 
plaintiffs  recovered  a  verdict  for  930,000. 
On  defendant's  motion  a  new  trial  was  grant- 
ed, upon  the  grounds  that  the  court  had 
erroneously  Instructed  the  Jury,  and  that 
the  damages  allowed  by  the  Jury  were  ex- 
cessive. Thereafter  In  February,  1898,  an- 
other trial  was  had,  and  plaintiffs  recovered 
a  verdict  and  Judgment  for  $27,000,  from 
which  defendant,  after  filing  motion  for  a 
new  trial,  and  the  same  being  overruled, 
appeals. 

The  petition  alleges:  "That  said  defend- 
ant 1b  engaged  in  the  business  of  conducting 
a  mercantile  agency,  the  general  nature  of 
which  is  to  obtain  Information  as  to  the 
financial  standing,  responsibility,  and  credit 
of  merchants  generally  throughout  the  Unit- 
ed States,  and  to  furnish  such  information 
to  other  merchants  in  the  various  states  of 
the  United  States  and  Canada.  And  plain- 
tiffs state  that  on  or  about  the  22d  day  of 
December,  1890,  the  defendant  falsely, 
wrongfully,  and  maliciously  published  con- 
cerning the  plaintiffs  and  their  said  business 
the  following  false,  malicious,  and  libelous 
language  and  matter,  to  wit:  'They  [mean- 
ing the  plaintiffs]  are  behind,  and  cannot 
meet  current  indebtedness.'  'The  opinion  Is 
expressed  that  a  local  bank  has  been  secur- 
ed,' thereby  meaning  that  the  defendant  and 
its  agents,  servants,  and  employes  and  rep- 
resentatives entertained  the  opinion  and  be- 
lief that  security  had  been  given  to  a  bank 
In  the  city  of  Sedalla,  Mo.  Their  present 
condition  [meaning  the  then  financial  and 
bustneas  condition  of  plaintiffB]  is  not  regard- 
ed as  particularly  flattering,  and  seems  to 
suggest  cash  dealings'  [thereby  meaning  that 
the  plaintiffs  were  threatened  with  insol- 
vency, that  they  were  about  to  fall,  and  that 
they  were  unworthy  of  credit].  By  reason 
of  which  publication  of  said  false,  malicious, 
and  libelous  language  and  matter  concerning 
these  plaintiffs  and  their  business,  the  plain- 
tiffs have  been  damaged  in  the  sum  of  one 
hundred  thousand  dollars." 

The  answer,  after  denying  generally  all 
of  the  allegations  In  the  petition,  alleges: 
"That  it  Is  a  corporation  organized  for  and 
engaged  in  the  business  of  conducting  a  mer- 
cantile agency,  and  is  now,  and  was  at  all 
times  mentioned  in  said  petition,  employed 
by  a  number  of  merchants  and  manufactur- 
ers in  the  state  of  Missouri  and  elsewhere, 
as  their  representative  and  agent,  to  collect, 
procure,  preserve,  and  report  to  them,  said 
patrons  or  employers  of  defendant,  reports 
and  informations  as  to  the  business,  estate, 
property,  credit,  conduct,  character,  and 
truthwortblness  of  persons  and  corporations 
engaged  In  trade  or  commerce  in  the  state 
of  Missouri  and  elsewhere,  so  that  defend- 


ant's said  employers,  who  are  commonly 
known  as  "subscribers"  to  defendant's  agen- 
cy, may  have  the  knowledge  and  informa- 
tion necessary  to  enable  th^n  to  safely  and 
properly  conduct  business  with  strangers  or 
distant  customers;  and  it  Is  expressly  agreed 
between  defendant  and  its  said  employers 
that  all  information,  whether  written,  print- 
ed, or  verbal,  furnished  by  defendant,  its 
agents,  or  servants,  shall  be  held  in  strict 
confidence,  and  used  exclusively  for  the  ben- 
efit of  such  subscribers;  and  if  defendant 
published  of  and  concerning  plalotiffs  the 
words  set  out  and  complained  of  In  plain- 
tiffs' petition,  or  any  of  them,  defendant 
had  good  reason  to  believe,  and  did  believe, 
at  the  time  of  the  alleged  publication,  that 
the  same  were  true;  and  defendant  further 
says  that  the  publication  of  said  words,  or 
any  of  them,  If  made,  was  made  innocently, 
without  malice,  and  in  the  usual  course  of 
business,  and  only  to  subscribers  of  defend- 
ant who  were  creditors  of  plaintiffs,  or  oth- 
erwise directly  Interested  in  the  financial 
condition  of  plaintiffs,  or  In  answer  to  In- 
quiries by  subscribers  whom  defendant  be- 
lieved to  be  creditors  of  plaintiffs,  or  other- 
wise directly  Interested  In  the  financial  con- 
dition of  plaintiffs.  And  for  a  further  an- 
swer to  said  petition,  defendant  says:  That 
at  and  prior  to  the  time  of  said  alleged  pub- 
lication, to  wit  December  22,  1800,  plaintiffs 
were  Indebted  to  the  First  National  Bank 
of  Sedalla  in  the  sum  of  $12,000;  that  at 
said  time  they  owned  real  estate  of  a  value 
not  exceeding  $40,000,  and  that  said  real  es- 
tate at  said  time  was  mortgaged  for  sums 
aggregating  a  large  amount,  to  wit,  |27,000; 
that  at  said  time  plaintiffs'  merchandise  on 
band  was  less  than  $20,000;  and  plaintiffs 
were  Indebted  to  various  merchants  and 
manufacturers  from  whom  they  had  pur- 
chased goods  in  the  sum  of  $20,000  upon 
notes  and  open  accounts,  and  a  large  por- 
tion thereof  was  past  due,  and  some  of  said 
notes  or  accounts  were  then  in  the  hands 
of  attorneys  for  collection  by  suit  or  other- 
wise; that  on,  to  wit,  November  16,  1890, 
a  note  of  plaintiffs  for  the  sum  of  $1,750,  due 
and  payable  on  said  day,  was  protested  for 
nonpayment.  Defendant  further  says  that 
during  the  month  of  December,  and  prior 
to  the  22d  day  thereof,  plaintiffs  were  re- 
ducing their  stock  of  merchandise,  and  sell- 
ing the  same  for  less  than  cost  and  at  a 
sacrifice.  Wherefore  defendant  says  it  is 
true  that  at  said  time  plaintiffs  were  be- 
hind, and  could  not  meet  their  current  In- 
debtedness; that  they  were  seriously  involv- 
ed; that  claims  against  them  were  in  the 
hands  of  attorneys;  that  they  had  secured 
a  local  bank;  that  their  condition  was  not 
regarded  as  flattering,  and  seemed  to  suggest 
cash  dealings;  that  they  had  borrowed  all 
they  could;  that  they  had  been  reducing 
their  stock  and  .selling  at  a  sacrifice  or  loss; 
that  they  had  borrowed  all  they  could  on 
their  real  estate.    As  a  further  answer  to 
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said  petition,  and  to  each  count  tbereof,  de- 
fendant Bays,  in  mitigation  of  damages,  that, 
at  and  prior  to  tbe  time  of  the  alleged  pub- 
lications complained  of,  plaintiffs  were  ez- 
tenslrely  advertising  in  the  newspapers  of 
Sedalla  that  they  were  selling  at  forced 
sale  for  cash  their  entire  stock  at  cost,  and 
at  manufacturers'  cost,  and  at  said  times 
plaintiffs  were  largely  Indebted  to  one  of 
the  banks  of  Sedalla,  and  to  the  merchants 
and  manufacturers  from  whom  they  had 
purchased  goods,  and  had  their  real  estate 
heavily  mortgaged  to  secure  other  large  in- 
debtedness; that  on,  to  wit,  November  16, 
1890,  a  note  of  plaintiffs  for  |1,730,  due  and 
payable  on  said  day,  was  protested  for  non- 
payment; that  a  portion  of  their  indebted- 
ness to  merchants  and  manufacturers  from 
whom  they  bad  purchased  goods  was  past 
due  and  unpaid,  and  claims  against  plain- 
tiffs were  then  in  the  hands  of  attorneys 
for  collection,  and  plaintiffs'  stock  did  not 
at  the  time  of  the  alleged  publication  equal, 
as  defendant  believed  and  now  alleges,  $20,- 
000  in  value.  All  of  which  defendant  well 
knew  at  and  prior  to  the  time  of  the  alleged 
publications  complained  of  by  the  plaintiffs; 
and  defendant  says  that,  if  It  published  the 
words  complained  of,  it  believed  them  to  be 
true,  and  published  them  In  good  faith  In  the 
usual  course  of  its  business  as  a  mercantile 
agency,  without  malice  towards  plaintiffs, 
and  in  confidence  to  its  subscribers  or  em- 
ployers. Having  fully  answered  said  peti- 
tion, defendant  asks  to  be  hence  dismissed, 
with  costs." 

The  reply  was  merely  a  general  denial. 

The  evidence  on  behalf  of  the  plaintiffs 
tended  to  show  the  following  state  of  facts: 

The  matter  complained  of  as  being  libelous 
was  written  and  printed  on  two  pieces  of 
paper,  as  follows: 

"Mlnter  Bros.  Joe  Minter,  C.  D.  Minter. 
W.  &  R.  D.  G.  Sedalla,  Mo.  Have  been  in 
business  as  above  for  some  years,  and  were 
heretofore  quoted  In  fair  credit  without  defi- 
nite estimate  of  means,  but  it  is  now  report- 
ed that  they  are  behind,  and  cannot  meet 
current  Indebtedness,  and  that  claims  are  in 
the  hands  of  attorneys,  but  so  far  have  been 
paid.  The  opinion  is  expressed  that  a  local 
bank  has  been  secured.  Their  present  con- 
dition is  not  regarded  particularly  flattering, 
and  seems  to  suggest  cash  dealings.  Decem- 
ber 22,  1890." 

On  the  same  side  of  the  sheet  of  said  re- 
port above  set  forth  are  the  following  In- 
dorsements, printed  In  red  ink: 

"The  subscriber  is  hereby  notified  that  he 
will  be  held  directiy  responsible  under  sub- 
scription terms  for  all  costs  and  damages 
which  may  accrue  to  this  company,  if  he 
communicates  this  Information,  or  shows  this 
letter,  to  the  person  or  persons  hereby  re- 
ported.    Charles  P.  Clark,  President." 

"The  correctness  of  this  report  is  not  guar- 
anteed, but,  having  been  obtained  by  us  in 
good  faith  from  authorities  deemed  reliable. 


it  is  transmitted  to  you  in  strict  confidence, 
for  your  exclusive  use  and  benefit,  and  in 
accordance  with  the  terms  of  the  contract 
existing  between  us.  Respectfully,  The 
Bradstreet  Company." 

"(54).  Minter  Bros.  W.  &  R.  Dry  Goods. 
Sedalla,  Mo.,  Pettis  Co.  Upon  further  invea- 
tigatlon,  we  learn  their  condition  is  about  as 
follows: 

Assets : 

Value  of  stock  on  hand |20,000  OO 

Good  accounts  and  notes..... 4,000  00 

Bad  accounts  and  notes 6,000  00 

Real  estate  valued  at 30,000  00 

160,000  00 
Liabilities: 

Real  estate  mortgages $23,000  00 

Owe  First  National  Bank,  this  city  12,000  00 
Other  indebtedness,  mostly  not  due, 

about  13,000  00 

"They  are  said  to  have  been  reducing  their 
stock  and  selling  at  a  sacrifice.  It  is  thought 
that  they  have  borrowed  all  they  can  on  their 
real  estate.    December  22,  1890." 

On  the  reverse  side,  printed  in  red  ink,  ia 
an  indorsement,  to  wit: 

"The  correctness  of  this  report  Is  not  guar- 
anteed, but  having  been  obtained  by  as  in 
good  faith  from  authorities  deemed  reliable, 
it  is  transmitted  to  you  in  strict  confidence 
for  your  exclusive  use  and  benefit  and  in  ac- 
cordance with  the  terms  of  the  contract  ex- 
isting between  us.  Respectfully,  The  Brad- 
street  Company." 

This  report  was  prepared  by  the  defend- 
ant, and  sent  out  under  the  circumstancea 
and  In  the  manner  mentioned  hereafter. 
The  defendant,  as  a  corporation,  was  organ- 
ized with  a  full  corps  of  officers,  having  its 
headquarters  in  the  city  of  New  York,  with 
other  chief  ofilccrs  for  districts  In  various 
other  cities  in  the  United  States,  one  being 
in  St.  Louis  and  another  in  Chicago.  In  the 
various  towns  and  cities  of  the  country  it  had 
what  was  designated  as  a  "correspondent," 
who  was  a  person  employed  by  the  defend- 
ant for  the  purpose  of  inquiring  Into  the 
affairs  of  the  merchants  In  his  particular  lo- 
cality, and  making  daily  reports  concerning 
the  same  to  the  chief  otficer  for  the  district 
In  which  he  was  located.  Such  reports, 
when  received,  were  taken  charge  of  by  other 
employes  of  the  defendant  In  that  office,  and 
tabulated  for  use  In  communicating  with  sub- 
scribers, and  were  also  forwarded  to  the 
head  office  in  New  York  City.  Sometimes, 
if  requests  had  been  previously  made,  or  the 
defendant  company  had  any  reason  to  think 
that  a  particular  firm  desired  immediate  in- 
formation concerning  a  merchant  in  any  part 
of  the  country,  they  would  send  a  copy  of  the 
report  without  any  special  request  by  the 
subscriber.  Again,  If  their  local  correspond- 
ent had  sent  any  Information  which  was  con- 
sidered important  for  their  subscribers  to 
know,  a  note  would  be  sent  to  the  subscrib- 
ers in  that  line  of  business,  or  supposed  to  be 
Interested,  suggesting  tliat  Important  infor- 
mation   had    been    received    concerning    the 
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party  named,  and  for  the  anbacrlbers,  If  In- 
terested In  that  party,  to  call,  or  In  some 
other  form  which  suggested  to  the  subscriber 
the  advlsabliity  of  his  securing  the  informa- 
tion concerning  the  party  mentioned.  Then 
there  was  a  form  provided,  by  the  use  of 
which  a  subscriber  requested  information 
concerning  the  party  therehi  named,  and 
which  would  be  sent  to  the  defendant  com- 
pany's office  for  the  proper  district,  and 
thereupon  the  information  would  be  sent  In 
the  form  of  a  report  similar  to  that  hereto- 
fore set  forth,  and  under  the  conditions  men- 
tioned. For  these  reports  the  defendant 
charged  its  subscribers  at  specified  prices, 
varying  according  to  the  number  of  reports 
furnished  In  a  given  time.  The  entire  method 
of  conducting  the  business  of  the  defendant 
was  detailed  at  length  In  the  evidence  given 
on  the  trial. 

It  was  testified  by  the  party  In  charge  of 
the  St  Louis  ofilce  of  defendant,  to  which 
the  report  from  the  local  correspondent  at 
Sedalla  was  sent,  that  It  was  customary,  be- 
fore sending  out  a  report,  to  verify  the  in- 
formation sent  by  the  local  correspondent  by 
inquiries  from  local  banlcs  and  other  sources 
considered  reliable,  but  no  such  verification 
was  attempted  in  the  case  at  bar. 

In  May,  1887,  plalnticrs,  In  connection  with 
one  Rhodes  as  their  partner,  purchased  the 
stock  of  goods  and  business  of  what  was 
known  as  the  "Campbell  Mercantile  Com- 
pany" in  Sedalla,  and  the  plaintiffs  came  to 
Sedalla  to  run  the  business  there,  until  the 
1st  of  January,  1888,  when  they  bought  out 
Mr.  Rhodes'  Interest  in  a  store  at  Kansas 
City,  which  they  as  partners  with  him  then 
owned,  and  moved  the  Kansas  City  store  to 
Sedalla,  and  from  that  time  on  did  a  pros- 
perous business  l>otb  as  retail  and  Jobbing 
merchants.  Subsequently  they  established  a 
branch  store  in  Lamoute,  in  Pettis  county. 
They  carried  a  large  stock  of  dry  goods,  car- 
pets, cloaks,  and  general  notions,  and  had 
their  store  arranged  with  departments  for 
each  of  these  lines  of  goods.  In  addition  to 
tbe  money  they  had  invested  In  their  busi- 
ness they  also  owned  a  large  amount  of  real 
(■state,  consisting  partly  of  a  farm  In  Henry 
county,  of  lands  near  Sedalla,  and  the  prop- 
erty where  they  did  business,  which  was 
formerly  known  as  the  "Methodist  Church 
property,"  on  Ohio  street.  After  having  pur- 
chased this  property,  they  remodeled  the 
building  so  as  to  make  It  a  first-class  busi- 
ness bouse  with  all  modern  appointments. 
Witli  the  exception  of  a  small  piece  of 
swamp  land  in  southeast  Missouri,  which  Joe 
Mlnter  had  acquired  in  some  outside  trans- 
action, and  which  was  not  regarded  of  sufil- 
clent  value  to  be  treated  as  an  asset  of  the 
firm,  and  tbe  47  acres  on  which  C.  D.  Mlnter 
lived,  they  owned  everything  as  partners. 
There  was  a  difference  in  the  testimony  of 
tbe  witnesses  as  to  the  value  of  tbe  stock  of 
goods  and  of  the  real  estate  owned  by  the 
plaintiffs,  and  also  as  to  the  amount  of  their 


indebtedness  which  was  presented  to  the 
Jury.  The  great  weight  of  the  evidence,  and 
especially  that  of  the  plaintiffs  themselves, 
and  the  men  employed  in  their  store,  and 
who  were  familiar  with  their  stock  of  goods, 
tended  to  establish  that  the  plaintiffs  woe 
entirely  solvent,  and  that  their  assets  were 
worth  largely  in  excess  of  their  liabilities. 
The  plaintiffs  bought  more  or  lees  on  credit, 
discounting  their  bills  when  it  was  conveni- 
ent and  profitable  to  do  so,  and  also  selling 
on  credit  It  was  shown  by  a  number  of 
witnesses  that  under  tbe  business  methods 
prevailing  in  this  country,  and  especially  in 
the  West,  it  Is  necessary,  in  order  to  succeed 
in  merchandising,  to  keep  up  tbe  stock  of 
goods  In  all  lines,  and  that  an  active  mer- 
chant must  be  constantly  buying  to  replenish 
some  parts  of  bis  stock,  while  he  may  have 
an  abundance  of  other  kinds  on  hand,  and 
that  he  must  be  able  to  supply  these  different 
lines  of  goods  promptly  and  without  delay, 
otherwise  bis  trade  will  become  seriously  im- 
paired; and  that  the  ^ect  of  derogatory 
statements  concerning  the  financial  condition 
of  a  merchant  will  prevent  his  carrying  on 
business  in  the  customary  way,  and  keeping 
his  stock  up  to  the  proper  standard,  and  the 
effect  upon  his  business  la  that,  though  be 
may  have  a  large  amount  of  goods  on  hand 
representing  a  very  large  capital,  yet  It  soon 
becomes  much  deteriorated,  and  in  some  re- 
spects totally  worthless,  unless  the  business 
is  kept  up  in  the  manner  suggested.  Some 
of  the  defendant's  witnesses,  who  were  ex- 
amined for  the  express  purpose  of  showing 
what  construction  would  be  put  upon  the 
statements  contained  in  the  publication  made 
by  the  defendant,  stated.  In  effect  that  to 
make  the  statements  which  were  made 
would  be  ruinous  to  any  man  engaged  In 
mercantile  business. 

After  eng^aging  In  business  In  Sedalla,  the 
plaintiffs  established  a  large  and  profitable 
Jobbing  trade  in  the  district  tributary  to 
Sedalla,  and  had  several  men  on  the  road 
selling  goods  for  them.  Their  business  had 
ottalned  very  considerable  proportions,  and, 
as  is  frequently  tbe  case  In  such  business, 
there  were  some  parties  owing  them  who 
were  slow  to  pay,  and  sometimes  clrcum- 
'stances  arose  which  required  the  services 
of  an  attorney  to  assist  in  collecting  claims 
owing  to  the  plaintiffs.  For  this  purpose  the 
plaintiffs  had  at  different  times  employed  a 
lawyer  by  the  name  of  William  Parmerlee, 
located  in  Sedalla,  who  was  an  active,  ener- 
getic-young man,  and  whom  they  desired 
to  assist.  This  same  Parmerlee  was  the 
person  whom  the  defendant  had  employed 
at  Sedalla  to  procure  information  concerning 
the  merchants  there,  and  to  send  the  same 
to  the  defendant's  other  agents,  as  the  basis 
for  reports  to  be  formulated  and  circulated 
by  the  defendant.  In  the  summer  or  fall 
of  1890  the  plaintiffs  had  seen  fit,  for  reasons 
satisfactory  to  tbemselves,  to  employ  another 
attorney,  in  connection  with  other  persons^ 
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to  secure  the  payment  of  claims  against  a 
Iiarty  in  Benton  county.  Parmetlee  took  ex- 
ception to  this  action  on  the  part  of  the 
plaintiffs,  and  thereupon,  as  announced  by 
blm  to  several  members  of  the  bar  in  8e- 
dalla,  he  proposed  to  get  even  with  the  Min- 
ter  Bros.,  and  that  he  would  cause  theh:  ruin, 
or,  as  be  expressed  it  once,  that.  In  a  busi- 
ness sense,  he  would  "haye  them  under  the 
ground  inside  of  90  days."  About  the  mid- 
dle of  November  a  note  for  $1,760,  due  by 
plaintitTs  to  H.  B.  Claflln  &  Co.,  of  New 
York,  was  protested.  The  note  was  paya- 
ble at  the  First  National  Bank  of  Sedalla. 
Instead  of  being  sent  to  that  bank  for  col- 
lection, it  was  sent  to  the  Citizens'  National 
Bank.  Just  when  It  was  sent  there  the  evi- 
dence does  not  indicate;  but  there  was  no 
notice  sent  to  the  plaintitTs  that  the  Citisens' 
Bank  held  the  note,  and  late  on  the  last  day 
of  grace  the  Citizens'  Bank,  without  any 
notice  or  Intimation  to  the  plaintiffs,  present- 
ed the  note  at  the  counter  of  the  First  Na- 
tional Bank,  and,  aa  it  was  not  paid  Instant- 
er,  the  Citizens'  Bank  Immediately  protest- 
ed the  note,  and  mailed  the  notice  to  the  sev- 
eral Indorsers,  ■  and  returned  the  note  to  the 
party  from  whom  it  got  it  In  a  few  hours 
C.  D.  Minter  received  word  from  the  First 
National  Bank  that  such  note  bad  been  pre- 
sented, and  be  repaired  immediately  to  the 
Citizens'  Bank,  and  found  that  the  note  and 
protests  had  been  mailed.  On  that  day  tie 
wrote  to  Claflln  &  Co.,  giving  his  reasons  for 
not  paying  the  note,  in  which  be  says,  "We 
were  delayed  30  days  longer  on  building  than 
contract  called  for,  causing  a  little  too  close 
figuring."  He,  however,  sent  to  Claflln  &' 
Co.,  on  November  19th,  a  check  in  payment 
of  this  note,  and  in  course  of  a  few  days 
received  acknowledgment,  with  return  of 
note.  This,  together  with  the  fact  that  the 
plaintiffs,  as  was  their  custom,  just  prior  to 
the  close  of  the  year,  advertised  in  the  Se- 
dalla papers  in  such  manner  as  to  attract  the 
attention  of  the  public,  and  stated  In  some  of 
their  advertlsenxents  that  they  were  selling 
for  less  than  cost,  and  sometimes  for  less 
than  manufacturers'  cost,  and  various  other 
forms  of  statements  which  were  attractive 
to  the  public,  defendant  relied  upon  in  miti- 
gation of  damages.  Shortly  after  the  threats 
made  by  Parmerlee,  some  sort  of  reports 
were  sent  by  some  one  to  the  discredit  of 
the  plaintiffs,  but  Just  what  they  were,  or 
positively  who  sent  them,  was  not  known. 
At  all  events,  Farwell  &  Co.,  of  Chicago, 
who  were  the  largest  creditors  of  the  .plain- 
tiffs, sent  their  representatlTe  Musgrave  to 
Sedalia  to  Inquire  into  the  matter,  which 
he  did,  making  a  thorough  investigation  of 
their  stock  of  goods,  their  books,  and  their 
standing  in  the  bank  with  which  they  did 
business,  and  of  their  affairs  in  general,  and 
he  made  a  report  to  his  firm,  after  which 
they  continued  to  sell  plaintiffs  goods  on 
credit  as  before.  In  consequence  of  these 
reports,  some  creditors  of  the  Arm  commenc- 


ed to  send  in  their  claims,  even  tfaongli  some 
of  them  were  not  due,  and  also  to  mak«}  in- 
quiries of  the  plaintiffs  as  to  the  meaning  of 
these  reports.  Thereupon  Charles  Minter  Imme- 
diately went  to  Interview  tlie  local  representa- 
tives of  the  reporting  agencies.  He  first  met 
Guy  Cope,  wlto  represented  the  Dun  Agency 
at  Sedalia,  and  learned  from  him  that  he  bad 
sent  no  reports  concerning  them.  Thereupon 
be  called  upon  Parmerlee,  and  told  blm  that 
be  understood  that  injurious  reports  had 
been  sent  out,  and  that  Guy  Cope  bad  de- 
nied sending  any,  and  therefore  Parmerlee 
must  be  the  man  who  did  it,  which  was  de- 
nied in  a  qualified  way.  Along  about  the 
same  time,  either  late  In  November  or  early 
in  Deceml>er,  the  defendant's  representatire 
at  Sedalla,  Parmerlee,  pretended  that  he 
knew  of  circumstances  which  indicated  that 
the  plaintiffs  had  given  a  chattel  mortgage 
upon  tbeir  stock  of  goods  to  the  First  Na- 
tional Bank  of  Sedalla.  He  talked  about  this 
to  Jas.  T.  Montgomery,  who  assured  him 
that  there  was  no  foundation  for  any  such 
statement,  and  Parmerlee  also  consulted 
with  Guy  Cope,  who  was  the  representative 
of  the  Dun  Agency  at  Sedalia  at  that  time, 
and  with  whom  Parmerlee  talked  frequent- 
ly about  what  was  going  on  in  Sedalia,  and 
asked  him  what  he  thought  of  Minter  Bros. 
Cope  told  him  that  he  understood  that,  unjust- 
ly, some  unfavorable  reports  had  been  circulat- 
ed about  them,  and  that  he  thought  that, 
unless  the  creditors  were  lenient,  it  might 
cause  trouble.  Thereupon  Parmerlee  said 
be  had  an  impression  that  the  plaintiffs  had 
given  the  bank  a  mortgage  on  their  stock 
of  goods,  and  that  it  was  being  held  off  the 
record.  Cope  told  him  that  that  was  wholly 
improbable.  He  thought  he  had  afterwards 
said  to  him  that  be  had  investigated  the 
matter;  but,  at  all  events,  be  told  him  that 
he  was  satisfied  that  there  was  no  such  mort- 
gage. H.  T.  Williams,  a  memlier  of  the 
Sedalla  bar,  also  testified  that  on  November 
24,  1890,  he  made  a  trip  with  Parmerlee  to 
Benton  county.  Joe  Minter  was  also  on  the 
same  .train,  representing  his  firm — a  number 
of  Sedalia  bouses  being  interested  in  claims 
which  they  had  against  some  firm  in  Ben- 
ton county.  Parmerlee  referred  to  the  fact 
of  Minter  being  there  in  the  interest  of  his 
own  firm,  and  stated  that  those  fellows  (Min- 
ter Bros.)  didn't  like  ills  (Parmerlee' s)  way 
of  doing  business,  but  that  they  could  not 
afford  to  act  that  way  towards  "us,  as  at- 
torneys"; that  they  (the  attorneys)  might 
be  capable  of  doing  them  a  great  deal  of 
good  or  a  great  deal  of  harm;  and  frequent- 
ly, from  time  to  time,  Parmerlee  inquired  of 
Williams  if  he  knew  anything  about  the 
plaintiffs,  and  predicted  that  they  were  on 
their  last  legs,  and  in  a  failing  conditioii: 
and,  some  time  In  the  early  part  of  Decem- 
ber, Parmerlee  went  to  Williams'  office,  and 
said,  "Have  you  heard  anything  lately  about 
the  Minter  Brothers?"  and,  when  Williams 
said  that  he  bad  not  then  Parmerlee  stated. 
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"I  bave  heard  tbat  the  First  National  Bank 
holds  a  mortgage  on  their  stock,  and  will 
put  it  on  record  at  the  proper  time,  and  out- 
side creditors  will  be  left,"  and  he  asked 
Williams  if  he  knew  anything  about  that. 
Williams  told  him  that  be  did  not,  and  they 
proceeded  to  discuss  the  Minter  Bros.,  and 
Parmerlee  stated  that  they  only  had  a  stock 
of  $20,000,  and  were  very  much  involved, 
and  that  he  had  learned  of  the  mortgage 
from  a  firm  that  knew  of  its  existence,  and 
said  that  he  would  send  a  report  of  the  mort- 
gage to  the  Bradstreet  Company  in  that  way 
In  bis  report;  and  Williams  told  him  that. 
If  he  sent  in  that  sort  of  a  report,  it  would 
be  the  end  of  the  Minter  Bros,  in  business. 
After  talking  some  considerable  time  with 
Mr.  Williams,  Parmerlee  got  up  to  leave,  and 
as  be  went  out  he  said,  "I  am  going  to  send 
a  report  in  anyway,  God  damn  them,  and 
they  will  be  under  the  ground  In  90  days, 
and  you  will  see  It."  On  another  occasion, 
when  Williams  and  Parmerlee  were  In  the 
town  of  Lamonte,  near  Sedalla,  on  some  busi- 
ness, they  had  another  conversation,  in 
which  Parmerlee  said,  "It  will  be  a  big  old 
failure,  and  we  will  have  some  claims  for 
collection." 

By  the  testimony  of  the  plahitltfs  and  of 
the  cashier  of  the  First  National  Bank  it  was 
shown  that  there  never  had  been  any  mort- 
gage given  by  the  plaintiffs  to  the  First  Na- 
tional Bank  or  to  any  other  bank  in  Sedalla. 
C.  D.  Minter  testified  that  early  in  December, 
after  hearing  that  some  one  had  started  a  re- 
port concerning  him,  he  had  an  interview 
with  Parmerlee,  and  Parmerlee  said  that  he 
did  not  have  anything  to  do  with  sending 
out  the  reports.  Thereupon  Minter  asked  blm 
if  he  would  send  a  telegram  to  the  Bradstreet 
Company  stating  that  the  reports  were  false, 
and  he  promised  to  do  so.  That  was  along 
about  the  9tb  of  December,  and  he  showed 
Parmerlee  several  telegrams  tbat  he  had  re- 
ceived from  several  firms,  saying  they  had 
gotten  some  reports  concerning  Minter  Bros. 
Among  others  was  a  telegram  from  the  firm 
of  Hilton,  Hughes  &  Denning,  dated  Decem- 
ber 9th,  to  Minter  Bros.,  saying,  "You  are  re- 
ported here  as  in  trouble.  Wire  us  the  facts," 
which  was  followed  by  a  letter  written  the 
same  day.  Minter  promptly  whred  them  a 
statement  of  their  affairs,  and  denying  any 
ground  for  unfavorable  reports,  and  in  due 
course  received  a  reply  as  follows:  "New 
York,  Dec.  10,  1890.  Messrs.  Minter  Bros., 
Sedalla,  Mo.— Gentlemen:  We  herewith  con- 
firm our  telegram  to  you  advising  that  you 
were  reported  as  in  trouble,  and  we  have 
your  reply,  announcing  your  solvency,  which 
we  anticipated  was  the  case.  We  have  re- 
ported your  wire  to  the  various  agencies, 
and  trust  the  erroneous  report  will  do  you  no 
Injury.  Yours  truly,  Hilton,  Hughes  &  Den- 
ning, i>er  J.  T.  Chapman."  Chapman  testi- 
fied that  he  had  received  this  telegram,  and 
that  be  had  showed  It  to  the  Bradstreet  Com- 
pany, to  correct  their  reports,  and  that  he  not 
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only  got  a  telegram  directly  from  Minter 
Bros,  concerning  their  condition,  and  showed 
It  to  defendant,  but  also  received  a  copy  of  a 
telegram  tbat  Minter  Bros,  had  sent  direct  to 
the  Bradstreet  Company.  Minter  also  testi- 
fied that  when  he  heard  of  these  reports  about 
the  9th  of  December,  in  addition  to  telegraph- 
ing to  Hilton,  Hughes  &  Denning,  he  had  tel- 
egraphed to  the  Bradstreet  Company  to  the 
same  effect,  as  previously  stated,  and  also 
made  a  detailed  statement  of  their  affairs  to 
Parmerlee  along  during  December,  when  he 
interviewed  Parmerlee  with  reference  to  some 
accounts  that  had  been  sent  to  Parmerlee  for 
collection  on  account  of  the  reports  tliat  had 
gone  out,  some  of  which  claims  were  taken 
out  of  Parmerlee's  hands  when  the  parties 
learned  how  he  had  gotten  them.  The  state- 
ment of  the  affairs  of  Minter  Bros.,  as  pre- 
pared by  themselves  and  Musgrave,  attorney 
for  J.  V.  Farwell  &  Co.  of  Chicago,  showed 
assets  largely  in  excess,  and  an  Indebtedness 
much  less,  than  contained  in  the  statement 
of  December  22,  1890,  Issued  by  the  defend- 
ant in  connection  with  the  statement  to  the 
effect  that  a  local  bank  had  been  secured,  etc. 
At  first  the  plaintiffs  thought  the  error  had 
been  corrected,  but  they  soon  learned  that  the 
damaging  reports  were  being  repeated,  and 
they  were  neither  able  to  buy  goods  on  the 
usual  terms  to  replenish  their  stock,  nor  to 
secure  any  accommodation  in  regard  to  exist- 
ing indebtedness;  that  the  same  was  fre- 
quently being  presented  from  day  to  day, 
some  long  in  advance  of  its  maturity.  Plain- 
tiffs continued  to  pay  the  claims  as  they 
were  presented,  although  some  of  them  were 
not  due,  and  finally,  In  order  to  realize  the 
money  for  that  purpose,  they  sold  a  part 
of  their  goods  at  a  great  sacrifice,  rather  than 
to  let  any  claim  go  back  unpaid.  This  state 
of  affairs  continuing  through  the  balance  of 
December  and  Into  January,  and  plaintiffs 
desiring  to  fill  up  their  stock  for  the  spring 
trade,  Charles  Minter  went  to  New  York, 
by  way  of  Chicago.  When  he  stopped  at 
Chicago  he  took  a  letter  of  Introduction  to 
the  manager  of  the  Bradstreet  Company 
there,  and,  having  secured  an  interview,  made 
a  full  and  complete  statement  of  the  financial 
condition  of  their  firm,  and  concerning  their 
relations  with  Parmerlee,  and  fully  advised 
him  of  the  threats  that  Parmerlee  bad  made, 
and  showed  him  a  letter  written  by  Parmer- 
lee with  reference  to  the  claim  of  a  New 
York  house,  which  Parmerlee  had  secured  for 
collection,  although  not  yet  due;  and  Minter 
also  showed  to  the  Chicago  representative 
of  the  defendant  the  letters  of  this  New  York 
house  previously  mentioned,  and  also  the  cor- 
respondence with  Hilton,  Hughes  &  Denning. 
Thereupon  the  Chicago  representative  prom- 
ised to  correct  the  reports  which  bad  been  sent 
out,  and  to  take  the  matter  up  with  the  New 
York  olflce  at  once.  He  promised  to  straight- 
en the  matter  through  the  St.  Louis  office. 
Minter  then  proceeded  to  New  York,  where 
h<°   spent  several  days  among  the  business 
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bouses  In  bis  line  of  business,  and  was  mucb 
surprised  and  mortified  to  learn  tbat  no  cor- 
rection had  been  made,  but,  on  the  contrary, 
tbe  same  sort  of  reports  as  before  seemed  to 
be  pursuing  him.  Accidentally  be  met  with 
Thompson,  tbe  cashier  of  tbe  bank  which 
was  said  to  have  taken  a  mortgage  on  tbe 
stock  of  goods,  who  was  in  New  York  on  some 
other  business,  and  at  Minter's  request 
Thompson  went  with  the  former  to  the  bead 
office  of  the  Bradstreet  Company  in  New 
York,  and  explained  fully  to  tbe  manager 
of  tbat  company  tbe  relation  between  Mlnter 
Bros,  and  bis  bank,  and  assured  tbem  tbat 
the  bank  did  not  then  have,  and  never  bad 
bad,  any  mortgage  or  anything  of  tbat  nature 
from  Minter  Bros.  He  also  Informed  tbe  de- 
fendant at  that  time  generally  concerning 
the  financial  condition  and  situation  of  Min- 
ter Bros.,  to  the  efCect  that  they  were  entirely 
solvent.  Mlnter  supplemented  this  statement 
with  information  concerning  tbe  threats  tbat 
Varmerlee  had  made,  and  thereupon  the  as- 
surance was  given  by  tbe  defendant's  officers 
that  they  would  hasten  to  rectify  the  wrong 
tbat  bad  been  done,  and  tbat  Mr.  Mlnter 
would  find  tbat  be  would  have  no  farther 
trouble,  and  tbat  he  could  approach  the  mer- 
chants In  New  York  with  the  understanding 
tbat  be  would  be  put  right  before  them.  A 
few  days  later,  when  proposing  to  buy  a  bill 
of  goods  from  a  merchant  named  Wallis,  he 
was  again  surprised  to  find  that  no  correc- 
tion had  been  made;  and  thereupon  he  stat- 
ed to  Wallis  what  had  occurred  in  the  office 
of  the  Bradstreet  Company,  and  asked  him 
to  procure  a  new  report,  which  he  was  satis- 
fied would  be  all  right.  Wallis  made  a  re- 
quest for  a  report  from  the  Bradstreet  Com- 
pany, and  along  about  tbe  20th  of  February 
received  a  report,  dated  December  22,  1890, 
being  a  duplicate  of  tbe  one  which  be  bad 
previously  received  In  December,  and  being 
the  same  In  all  respects  as  tbe  one  heretofore 
set  forth  as  the  basis  of  this  action.  Tbe 
three  requests  for  Information  concerning 
Minter  Bros,  which  were  made  by  John  Wal- 
lis &  Co.  upon  the  defendant  were  dated,  re- 
spectively, December  0,  1890,  December  17, 
1890,  and  February  20,  1891.  The  requests 
made  in  December  were  in  pursuance  of  a 
suggestion  from  tbe  Bradstreet  Company  that, 
If  Wallis  &  Co.  wanted  to  know  anything 
about  Mlnter  Bros.,  they  had  better  call.  The 
evidence  of  tbe  requests  for  information,  and 
the  fact  that  information  was  sent  to  Wallis 
&  Co.  in  December,  as  well  as  tbe  fact  that 
requests  were  made  by  tbe  various  merchants 
who  appear  among  tbe  witnesses,  and  the 
fact  tbat  the  defendant  company  sent  re- 
ports In  response  to  these  requests,  were  all 
brought  out  by  the  defendant. 

After  the  occurrence  of  the  events  In  New 
York,  which  occurred  In  February,  1891,  and 
about  tbe  Ist  of  March,  the  defendant  Is- 
sued a  new  statement,  which  It  called  "Sub- 
stitute for  Previous,"  concerning  Mlnter 
Bros,  (plaintiffs),  as  engaged  In  the  business 


of  wholesale  and  retail  dry  goods,  carpets, 
etc..  In  Sedalla,  Mo.,  and  In  Lamonte,  Mo. 
(where  they  bad  a  branch  house  at  tbe 
time).  Tbis  report  was  dated  March  2,  1891, 
and  was  followed  by  another,  called  "Addi- 
tional," dated  March  6,  1891.  These  reports 
were  presented  as  a  part  of  the  testimony 
of  Jesse  G.  King,  tbe  superintendent  of  the 
Chicago  office  of  the  defendant  company,  and 
were  furnished  by  Bird,  of  counsel  for  de- 
fendant From  these  reports  of  March  2  and 
March  6,  1891,  it  appears  that  notwithstand- 
ing tbe  statements  previously  made  by  the 
defendant  in  tbe  report  of  December  22,  1890, 
and  that  In  consequence  thereof  the  plain- 
tiffs bad  sacrificed  a  large  amount  of  their 
assets  In  order  to  preserve  their  credit  by 
taking  up  tbelr  paper  as  it  was  presented, 
the  defendant,  by  its  statement  of  March 
2d,  presents  a  detailed  statement  of  the  as- 
sets and  liabilities  of  tbe  plaintiffs,  which 
at  tbat  time  showed  a  net  worth  of  $78,- 
410.56;  and  In  tbe  report  of  March  eth  stat- 
ed that  "they  pay  promptly,  and  we  regard 
them  favorably;  that  they  stated  to  us  a 
few  months  ago  tbat  they  were  worth  about 
$00,000.00";  while  the  report  Issued  by  de- 
fendant under  date  of  December  22d  only 
credited  the  plaintiffs  with  a  net  worth  of 
$12,000. 

Parmerlee  was  Introduced  as  a  witness  on 
behalf  of  tbe  defendant,  and,  while  be  denied 
using  the  language  and  saying  some  of  the 
things  ascribed  to  him  by  plaintiffs'  wit- 
nesses, yet  admitted  the  substantial  part  of 
It,  and  that  he  was  unfriendly  towards  the 
plaintiffs. 

Nearly  every  point  and  question  In  the  case 
was  controverted. 

Tbe  evidence  on  tbe  part  of  defendant 
tended  to  show  tbe  following: 

In  1880,  plaintiffs  bought  for  their  place 
of  business  the  Ohio  Street  Methodist  Cburcb 
property  In  Sedalia,  which  bad  I>een  con- 
verted Into  business  property,  and  In  August 
1800,  they  undertook  to  change  Its  front 
from  brick  to  stone,  and  make  other  Improve- 
ments, at  a  cost  of  about  $9,000.  These 
changes  seriously  Interfered  with  tbelr  busi- 
ness. On  the  15th  of  November,  1890,  a 
note  of  plaintiffs  for  $1,750,  which  they  bad 
given  H.  B.  Claflin  &  Co.  for  goods  purchas- 
ed, was  protested  for  nonpayment  On  De- 
cember 9,  1890,  Inquiries  by  telegraph  con- 
cerning plaintiffs'  financial  condition  reach- 
ed them.  At  tbis  time  plaintiffs  owed  Far- 
well  &  Co.,  of  Chicago,  between  $10,000  and 
$12,000,  and  this  firm  sent  their  attorney, 
Musgrave,  to  Sedalia,  and  be  took  from 
plaintiffs  a  written  statement  of  tbelr  con- 
dition. This  statement  is  dated  December 
9th.  In  December,  1890,  Wm.  Parmerlee, 
an  attorney  at  law,  was  a  correspondent  of 
defendant's  at  Sedalla,  but  defendant  bad  no 
office  there.  The  Dun  Mercantile  Agency 
tben  had  a  regularly  organized  office  at  that 
place  under  the  management  of  Mr.  Guy 
Cope.    When  Musgrave  reached  Sedalia  be 
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went  to  Dun's  office.  On  the  same  day  (De- 
cember 9th)  miton,  Hughes  &  Denning,  New 
York  creditors  of  plaintiffs,  wired  them: 
"Ton  are  reported  here  as  In  trouble.  Wire 
us  the  facta." 

Geo.  ii.  Shelley,  an  adjuster  for  H.  B. 
Claflln  &  Co.,  of  New  York,  also  went  to 
Sedalla  about  this  time  to  look  Into  the  con- 
dition of  plaintiffs.  The  statement  of  this 
firm's  account  which  he  took  with  him  was 
dated  at  New  York,  December  10,  1890,  and 
showed  over  $4,000  In  notes  to  be  past  due 
December  14th  or  15th,  the  earliest  date  at 
which  Shelley  could  liave  received  it  in  Kan- 
sas City,  and  then  taken  It  to  Sedalla. 

C.  D.  Minter,  on  information,  as  he  states, 
from  Guy  Cope,  went  to  Parmerlee's  office 
and  accused  him  of  having  sent  out  false 
reports.  This  Parmerlee  denied,  but  admit- 
ted that  he  had  sent  to  defendant  a  report  of 
the  protested  note. 

These  inquiries  and  activity  on  the  part  of 
Minter  Bros.'  creditors  disturbed  them,  and 
they  consulted  with  Jas.  C.  Thompson,  cash- 
ier of  the  First  National  Bank,  and  Messrs. 
Jackson  &  Montgomery,  the  bank's  attorneys. 
They  also  began  at  once  to  advertise  their 
goods  for  sale  at  manufacturers'  cost,  and 
on  December  2lBt  their  advertisement  read: 
"Our  forced  sale  for  cash  will  continue  un- 
til further  notice.  Dry  goods,  cloaks,  no- 
tions, and  carpets  at  cost.  No  goods  will  be 
charged."  Other  advertisements  to  the  same 
effect  followed  on  December  2d,  19th,  26th, 
27th,  and  28th.  There  was  no  adverse  ac- 
tion on  the  part  of  Minter  Bros.'  creditors 
after  December  22d,  except  the  refusal  of 
J.  T.  Wallace  &  Co.,  of  New  York,  to  sell 
them  a  small  bill  of  goods  except  for  cash. 
Brerythlng  done  by  their  creditors  was  done 
between  December  8th  and  lOth.  At  this 
time  plaintiffs  owed  the  First  National  Bank, 
for  money  borrowed,  aliout  $10,000;  to  mer- 
chants for  merchandise,  some  $30,000.  of 
which  at  least  $7,000  was  past  due;  and  their 
three  pieces  of  real  estate  were  mortgaged 
for  $26,000,  or  more  tlian  half  their  aggre- 
gate purchase  price.  This  real  estate  con- 
sisted of  the  building  in  which  plaintiffs  did 
business,  47  acres  adjoining  Sedalla,  on 
which  C.  D.  Minter  lived,  and  a  farm  of  237 
acres  in  Henry  county. 

In  1891  plaintiffs  Incorporated  their  bus- 
iness. In  January,  1893,  this  corporation 
made  an  assignment  for  benefit  of  creditors, 
after  securing  by  chattel  mortgage  the  First 
National  Bank.  Other  creditors  only  got  10 
cents  on  the  dollar.  The  court  below  re- 
fused to  allow  plaintiffs  to  go  to  the  jury 
on  the  clause,  "They  are  behind  and  cannot 
meet  current  Indebtedness." 

The  statement  of  Musgrave,  attorney  tor 
Farwell  &  Co.,  made  December  9,  1890, 
abowed  that  plaintiffs  then  owed  on  their 
real  estate  mortgages  $26,000— $16,000  on 
their  store  bnllding,  $8,000  on  the  47  acres 
near  Sedalla,  and  $3,000  on  the  237-acre  farm 
In    Henry    county.      For    merchandise    they 


owed  $25,550.68,  not  then  due,  and  $5,388.78, 
past  due.  It  is  admitted  by  plaintiffs  that 
they  owed  the  First  National  Bank  of  Seda- 
lla $8,000  or  $10,000  on  unmatured  paper, 
though  this  statement  does  not  show  it  Pos- 
sibly one  of  the  $10,000  Items  put  down  as 
due  Farwell  &  Co.  should  have  been  en- 
tered as  due  this  bank.  The  total  liabilities 
as  shown  by  this  statement  would  then  be 
$66,939.4a  In  a  statement  of  December  17th, 
made  to  Oriswold,  Palmer  &  Co.,  of  Chicago, 
plaintiffs  put  their  past-due  debts  at  $3,500, 
with  no  money  on  hand.  In  bis  letter  to 
CUitlin  &  Co.,  November  15th,  concerning  the 
protest  on  that  day  of  their  note  for  $1,750, 
C.  O.  Minter  explains  their  inability  to  take 
care  of  the  note  on  the  ground  of  unseason- 
able weather  and  a  delay  of  80  days  in  com- 
pleting the  alterations  of  their  store.  The 
notations  or  indorsements  on  this  letter  show 
that  plaintiffs  at  that  time  owed  Claflln  & 
Co.  alone  on  past-due  notes,  $5,997.99,  and 
that  these  notes,  and  one  due  the  same  firm 
December  1st,  would  aggregate  $7,747.99. 
That  these  notations  prove  this  appears  from 
the  statement  of  the  account  between  plain- 
tiffs and  Claflhi  &  Co.,  presented  to  plaintiffs 
about  December  14th,  by  Mr.  Shelley,  and 
dated  at  New  York,  December  10th.  This 
account  showed,  as  did  the  notations  on  the 
letter  just  referred  to,  that  two  notes  ag- 
gregating $2,483.68,  falling  due  in  October, 
were  still  unpaid,  and  that  by  December 
17th  plaintiffs  would  still  owe  this  firm  alone 
on  past-due  notes  $5,497.12.  It  also  showed 
nearly  $500  as  past  due  on  open  account, 
and  Shelley  testified,  and  was  not  contra- 
dicted by  plaintiffs,  that  they  never  paid 
about  $2,000  of  the  indebtedness  shown  by 
this  account  That  plaintiffs  in  December, 
1890,  owed  at  least  $5,000  or  $6,000,  and 
probably  $7,000  or  $8,000,  of  past-due  mer- 
cantile debts  out  of  an  aggregate  of  $30,000. 
Parmerlee,  defendant's  correspondent  at 
Sedalla  In  1890,  admitted  that  he  believed 
plaintiffs  had  given  some  sort  of  security 
to  that  bank,  and  expressed  that  opinion  to 
defendant.  And  he  gave  as  reasons  for  be- 
lieving that  the  First  National  Bank  had 
taken  security  his  knowledge  of  plaintiffs' 
condition,  and  the  fact  that  Farwell's  attor- 
ney had  been  there,  and  because  he  saw 
Thompson  going  with  C.  D.  Minter  to  Jack- 
son &  Montgomery's  office,  and  his  convic- 
tion that  if  plaintiffs  got  into  trouble  they 
would  take  care  of  that  bank.  He  also  ac- 
knowledged that  he  wrote  the  substance  of 
the  report  complained  of.  He  also  stated  that 
this  report  was  written  on  the  day  of  Its 
date,  December  22,  1890,  or  the  day  before, 
and  then  sent  to  the  St  Louis  office  of  de- 
fendant King,  superintendent  of  defendant's 
Chicago  office,  and  whose  deposition,  which 
plaintiffs  took  and  read  in  evidence,  explained 
that  the  date  on  the  lower  right-hand  comer 
of  a  report  (as.  for  example,  December  22, 
1890,  on  the  report  In  question)  Indicated  the 
date  at  which  the  information  was  obtained 
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or  the  report  formulated,  and  that  the  re- 
port, whenever  Issued  to  a  subscriber,  would 
carry  this  date  on  the  lower  right-hand  cor- 
n&t,  and  the  date  of  Its  issne  on  some  other 
part  Parmerlee  also  stated  that  he  bellered 
plaintiffs  had  given  a  mortgage  to  the  First 
National  Bank,  but  he  never  reported  to  de- 
fendant that  they  had  done  so.  Witness  tes- 
tified that,  if  he  had  reported  plaintiffs  as  hav- 
ing given  a  chattel  mortgage,  he  would  have 
had  to  make  the  report  .on  a  special  blank 
form.  This  form  would  have  required  him  to 
give,  amongst  other  things,  the  amount  of  the 
debt,  when  payable,  description  of  the  prop- 
erty mortgaged,  and  date  of  the  filing  there- 
of. The  notes  held  by  the  First  National 
Bank  were  tor  the  firm's  indebtedness,  and 
yet  were  signed  by  the  several  partners  by 
their  Individual  names,  as  well  as  by  the 
firm  name  of  "Mlnter  Bros."  They  were 
signed  by  Mlnter  Bros,  first,  and  then  by  O. 
D.  and  Joe  Mlnter  Individually. 

Defendant  also  introduced  evidence  tend- 
ing to  show  that  the  report  complained  of 
was  only  Issued  to  Its  subscribers  who  were 
interested  in  the  financial  condition  of  plain- 
tiffs, and  In  response  to  requests  therefor, 
and  for  the  exclusive  information  of  such 
persons. 

The  court,  over  the  objection  and  excep- 
tion of  defendant.  Instructed  the  jury  as 
follows: 

"(1)  The  court  Instructs  the  Jury  that  the 
plaintiffs'  right  to  recover  in  this  case  de- 
pends upon,  and  is  limited  to,  the  falsity 
and  publication,  as  elsewhere  explained,  of 
the  following  clauses  of  the  report  dated 
December  22,  1890,  mentioned  In  the  evi- 
dence, to  wit:  'The  opinion  is  expressed 
that  a  local  bank  has  been  secured.'  'Their 
present  condition  is  not  regarded  as  x)artlc- 
ularly  flattering,  and  seems  to  suggest  cash 
dealings.'  While  you  should  take  into  con- 
sideration the  whole  of  said  report,  in  order 
to  ascertain  the  meaning  and  significance 
of  said  part  of  it,  still  the  fact  that  the  other 
parts  of  said  report  may  be  true  does  not 
prevent  the  plaintiffs  from  recovering  on 
said  part,  quoted  above,  if  you  find  from 
the  evidence  that  it  was  untrue;  on  the 
other  hand,  the  plaintiffs  are  not  entitled  to 
recover  on  account  of  the  falsity  of  any  part 
of  said  report  other  than  the  clauses  above 
set  fortli.  Therefore,  If  you  find  from  the 
evidence  that  the  above-mentioned  part  was 
false,  and  imputed  to  the  plaintiffs  Insolven- 
cy, or  conduct  which  would  prejudice  them 
in  their  business  or  trade,  or  be  injurious  to 
their  standing  and  credit  as  merchants  or 
business  men,  and  was  published  as  else- 
where explained,  then  the.  plaintiffs  are  en- 
titled to  recover  damages,  to  be  estimated 
under  all  the  instructions  in  the  case. 

"(2)  The  court  Instructs  the  Jury  that  the 
matter  set  forth  and  quoted  in  the  preceding 
Instruction,  and  contained  in  the  report  men- 
tioned in  the  evidence  as  bearing  date  De- 
cember 22,  1800,  and  headed,  'Mlnter  Broth- 


ers, W.  &  R.  D.  a.  Sedalia,  Mo.,'  was  libel- 
ous in  its  nature,  If  it  was  untrue,  and  cbar- 
ged  upon  and  Imputed  to  the  plaintiffs  In- 
solvency, or  conduct  that  would  prejudice 
them  in  their  business  or  trade,  or  be  injuri- 
ous to  their  standing  and  credit  as  mer- 
chants or  business  men;  and  it  constitutes 
a  cause  of  action  if  it  was  published,  unless 
It  is  shown  to  have  been  within  the  protec- 
tion of  the  privilege  set  up  by  the  defend- 
ant Therefore,  if  you  believe  from  the  evi- 
dence that  the  defendant  did,  on  or  about 
December  22,  1800,  publish  of  and  concern- 
ing the  plaintiffs,  as  merchants  in  Sedalia. 
Mo.,  the  said  report,  and  that  the  matter 
before  specified  was  false,  and  calculated  to 
have  the  effect  as  explained  above,  then  the 
defendant  is  liable  to  the  plaintiffs  for  dam- 
ages, unless  you  believe  from  the  evidence 
in  the  case  that  said  report  was  privileged. 
'Publication,'  as  here  spoken  of,  is  the  prep- 
aration and  delivery  of  a  copy  of  the  alles«d 
libelous  matter  to  some  third  person.  To 
entitle  the  plaintiffs  to  recover,  it  is  not  nec- 
essary to  prove  the  Issue  or  publication  of 
numerous  copies  of  said  rqwrt,  and  if  you 
believe  from  the  evidence  that,  at  a  date 
prior  to  the  Institution  of  this  suit,  the  de- 
fendant prepared  -and  delivered  a  copy  of 
said  report  to  any  firm,  person,  or  corpora- 
tion other  than  the  plaintiffs  themselves, 
then  there  was  complete  publication  thereof 
In  contemplation  of  law.  The  privilege 
claimed  by  the  defendant  is  not  absolute, 
but  qualified,  and,  to  entitle  the  defendant 
to  the  benefit  of  the  same,  you  must  find 
from  the  evidence  that  defendant  only  Is- 
sued and  delivered  said  report  to  such  per- 
sons, firms,  or  corporations  as  were  interest- 
ed in  knowing  the  flnasclal  condition  of  the 
plaintiffs  at  the  time  by  reason  of  having 
had,  or  being  about  to  have,  business  trans- 
actions with  plaintiffs,  or  who  were  sub- 
scribers of  the  defendant  company,  and  bad 
made  requests  upon  defendant  for  Informa- 
tion concerning  plaintiffs,  and  that  for  such 
reasons,  or  any  of  them,  defendant  made 
and  furnished  said  report  In  good  faith,  and, 
unless  you  do  so  find,  then  said  publication 
was  not  privileged;  and  the  court  further 
Instructs  you  that,  even  if  said  report  viras 
only  furnished  to  such  persons  above  ex- 
plained, still  the  same  was  not  privllej^ed 
if  you  believe  from  the  evidence  that  the 
same  was  prompted  and  accompanied  by 
actual  malice  upon  the  part  of  defendant. 
'Actual  malice,'  as  used  in  this  connection, 
means  that  the  report  in  question  was  pre- 
pared and  published,  not  in  good  faith,  but 
with  intent  to  injure  plaintiffs,  or  with  a 
willful  and  wanton  neglect  of  the  rights 
and  Interests  of  the  plaintiffs,  and,  if  you 
believe  from  the  evidence  that  there  was 
such  actual  malice  In  the  furnishing  of  the 
said  reports,  then  the  same  was  not  privi- 
leged, as  claimed  by  the  defendant  If  for 
any  reason,  as  before  explained,  you  find 
that  the  said  report  was  not  privileged,  and 
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if  you  also  find  It  was  published  concerning 
the  plaintiffs  as  merchants,  and  the  part 
above  specified  was  false,  and  was  calculat- 
ed to  have  the  effect  above  explained,  and 
was  published  by  defendant  as  before  ex- 
plained, then  you  should  find  the  issues  for 
the  plaintiffs,  and  assess  their  damages  at 
such  sum  as  you  think  proper  and  just  un- 
der the  evidence  and  instructions  in  the 
case,  not  to  exceed,  however,  the  sum  of 
one  hundred  thousand  dollars. 

"(3)  The  court  also  instructs  you  that  the 
defendant,  being  a  corporation,  can  only  act 
through  Its  officers  and  agents,  and  is  re- 
sponsible for  the  willful,  wanton,  reckless, 
or  malicious  acts  of  its  officers  or  agents, 
done  within  the  scope  of  their  employment; 
and  if  you  believe  from  the  evidence  that 
one  of  more  of  the  agents  and  officers  of  Hie 
defendant  who  were  engaged  in  furnishing 
said  report  of  December  22,  1890,  or  in  col- 
lecting or  compiling  the  information  for  the 
same,  were  actuated  by  express  or  actual 
malice,  or  ill  will  towards  plaintiffs,  or  act- 
ed with  willful  or  wanton  neglect  of  the 
rights  of  plaintiffs,  or  with  a  reckless  disre- 
gard of  the  consequences  of  their  acts  and 
conduct,  in  the  performance  of  the  services 
Imposed  upon  them  by  the  defendant  in  re- 
lation to  said  report,  then  the  acts,  conduct, 
and  motives  of  such  officers  or  agents  in  that 
regard  were  the  acts,  conduct,  arlfl  motives 
of  the  defendant,  and  the  defendant  is 
chargeable  with  actual  or  express  malice  in 
respect  to  said  report." 

"(5)  In  reaching  a  conclusion  as  to  wheth- 
er or  not  the  defendant,  through  its  agents, 
furnished  as  true  reports  the  statements  set 
forth  in  the  other  instructions,  knowing  them 
to  be  false,  or  furnished  the  same  In  order 
to  injure  the  plaintiffs,  or  with  a  willful 
neglect  of  the  rights  and  Interests  of  the 
plaintiffs,  or  with  a  reckless  disregard  of  the 
consequences  of  the  act,  you  may  take  Into 
consideration  all  the  facts  and  clrbumstances 
detailed  in  evidence,  giving  to  each  part 
thereof  such  weight  as  you  think  it  is  enti- 
tled to. 

"(C)  If  you  find  for  the  plaintiffs  under 
other  Instructions,  the  damages  may  be  com- 
pensatory, or  punitive  and  compensatory. 
Compensatory  damages  are  to  be  given  when 
the  evidence  satisfies  the  jury  that  the  plain- 
tiffs have  sustained  material  or  substantial 
injury,  and  that  such  injury  was  the  result 
of  the  wrongful  act  of  the  defendant,  and 
compensatory  damages  should  be  a  sum  suf- 
ficient to  compensate  the  plaintiffs  for  such 
injury.  Punitive  damages  are  awarded  for 
the  purpose  of  punishing  the  defendant  for 
the  wrongful  act,  and  setting  an  example 
betare  the  community,  but  are  not  allowed 
unless  the  evidence  is  snfflctent  to  satisfy 
the  Jury  that  in  doing  the  thing  complained 
of  the  defendant  was  actuated  by  feelings 
of  ill  will  or  hatred  towards  the  plaintiffs, 
or  reckless  disregard  of  the  consequences  of 
the  act 


"(7)  If  you  find  for  the  plaintiffs,  then,  in 
assessing  the  damages,  you  are  not  restricted 
to  the  mere  pecuniary  loss,  if  any,  which 
plaintiffs  may  have  sustained  by  reason  of 
the  report  complained  of,  but.  In  addition 
thereto,  you  may  inflict  damages  for  exam- 
ple's sake,  and  by  way  of  punishment  of 
the  defendant,  and,  in  estimating  the  same, 
you  will  take  Into  consideration  all  the  facts 
and  circumstances  detailed  in  evidence,  and 
award  such  damages  as  will  be  a  compensa- 
tion and  adequate  recompense  for  the  in- 
juries sustained,  and  such  as  may  serve 
for  a  wholesome  example  to  others  In  like 
cases,  not  exceeding,  however,  the  sum  of 
one  hundred  thousand  dollars." 

Before  giving  Instruction  No.  1,  the  court 
struck  from  it  all  reference  to  the  clause: 
"They  are  behind,  and  cannot  meet  current 
indebtedness." 

At  the  instance  of  defendant,  the  court 
instructed  the  Jury  as  follows: 

"(5)  The  court  Instructs  the  Jury  tliat 
plabitiffs  complain  that  defendant  published 
of  and  concerning  them  the  following  libel- 
ous things:  First.  The  opinion  is  expressed 
that  a  local  bank  has  been  secured.  Second. 
Their  present  condition  la  not  regarded  as 
particularly  flattering,  and  seems  to  suggest 
cash  dealings.  Which  they  claim  were  each 
of  them  false,  malicious,  and  defamatory. 
The  publication  complained  of  consists  in 
defendant  giving  out  to  others  papers  con- 
taining said  charges.  Now,  If  you  find  from 
the  evidence  that  defendant  only  gave  out 
such  papers  to  such  persons  or  firms  or  cor- 
porations as  were  Interested  In  knowing  the 
financial  condition  of  plaintiffs  at  the  time, 
by  reason  of  having  had,  or  l>elng  about  to 
have,  business  transactions  with  plaintiffs, 
or  who  were  subscribers  of  defendant,  and 
had  made  request  upon  defendant  for  infor- 
mation concerning  plaintiffs,  and  that  for 
such  reasons,  or  any  of  them,  defendant 
made  and  furnished  such  papers  In  good 
faith,  then  such  publications  were  privileged, 
and  do  not  sustain  the  allegations  of  plain- 
tiffs' petition,  and  your  finding  must  be  for 
defendant,  unless  plaintiffs  have  proven  by 
the  greater  weight  of  all  the  evidence  in  this 
case  that  defendant  was  actuated  In  making 
such  publications  by  malice  toward  plain- 
tiffs, as  said  term  'malice'  has  been  defined 
in  other  instructions. 

"(6)  Although  one  may  publish  of  another 
defamatory  and  malicious  matter,  yet  the 
truth  of  the  matter  published  forms  a  com- 
plete defense  to  any  action  for  damage  for 
such  publication;  and  in  this  case,  even  If 
the  Jury  should  believe  from  the  evidence 
that  defendant  published  of  the  plaintiffs 
any  or  all  of  the  matters  charged  as  libelous, 
yet  If  they  further  find  from  the  evidence 
that  the  matters  so  published  were  true  as 
published,  then  the  defense  has  been  made 
complete,  and  in  that  case  It  is  Immaterial 
whether  the  party  composing,  or  the  party 
publishing,  was  or  was  not  actuated  by  mal- 
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ice  against  plaintiffs,  and  you  must  find  for 
the  defendant.  And  If  the  Jury  find  from  the 
evidence  that  any  one  of  the  two  allegations 
or  charges  are  true,  then,  In  arriving  at  the 
assessment  of  damages,  they  must  not  allow 
any  damages  on  account  of  such  charge  so 
proven  to  be  true." 

"(11)  Even  if  the  Jury  should  believe  from 
the  evidence  In  this  case  that  William  Par- 
Dicrlce,  who  was  at  the  time  a  correspondent 
of  defendant  company  at  Sedalla,  Mo.,  wrote 
any  letters  containing  any  damaging  reports 
of  plaintiffs  to  Sweetzer,  Pembroke  &  Co., 
of  New  York,  yet  this  defendant  is  not  lia- 
ble in  this  cause  for  such  act  of  said  Parmer- 
lee,  or  for  any  damages  plaintiffs  may  have 
sustained  thereby." 

"(14)  The  court  further  InBtnicts  the  Jury 
that  the  defendant  Is  In  no  wise  liable  In 
this  action  for  any  misfortune  that  the 
Minter  Dry  Ooods  Company  may  have  sus- 
tained, nor  is  defendant  liable  for  any  loss  or 
damage  that  plaintiffs  sustained,  if  any,  by 
failure  of  that  corporation,  if  It  In  fact  fail- 
ed." 

"(18)  The  court  Instructs  the  Jury  that,  If 
their  finding  makes  it  necessary  for  them  to 
consider  the  question  of  damages,  they  must 
determine  them,  not  arbitrarily,  but  by  the 
sound,  temperate,  deliberate,  and  reasonable 
exercise  of  the  functions  vested  in  them  by 
law,  and  they  cannot  allow  any  damages  sus- 
tained by  plaintiffs  on  account  of  any  deroga- 
tory reports  put  in  circulation  or  published 
by  any  one  other  than  defendant. 

"(18)  If  the  Jmy  believe  from  the  evidence 
that  any  witness  lias  willfully,  that  is,  in- 
tentionally, sworn  falsely  as  to  any  material 
fact  at  Issue  in  the  case,  then  they  are  au- 
thorized to  reject  any  portion  or  all  of  the 
testimony  of  such  witness." 

The  following  Instructions  were  asked  by 
defendant  and  refused,  to  which  said  refusal 
defendant  duly  excepted: 

"(1)  The  court  instructs  the  Jury  that,  un- 
der the  pleadings  and  all  the  evidence  In  the 
case,  plaintiffs  cannot  recover,  and  their  find- 
ing should  be  for  the  defendant 

"(2)  The  court  Instructs  the  Jury  that  the 
plaintiffs  cannot  recover  in  this  action  on  ac- 
count of  the  charge:  'They  [meaning  plain- 
tiffs are  behind,  and  cannot  meet  current  in- 
debtedness.' 

"(3)  The  court  Instructs  the  Jury  that  plain- 
tiffs cannot  recover  In  this  action  on  account 
of  the  charge:  The  opinion  is  expressed  that 
a  local  bank  has  been  secured.' 

"(4)  The  court  Instructs  the  Jury  that 
plaintiffs  cannot  recover  in  this  action  on  ac- 
count of  the  charge:  Their  present  condi- 
tion is  not  regarded  as  particularly  flatter- 
ing, and  seems  to  suggest  cash  dealings.'" 

"(7)  The  court  instructs  the  Jury  that.  If 
they  believe  from  the  evidence  In  this  case 
that  any  of  the  matters  charged  against  the 
defendant  were  true  at  the  time  they  were 
alleged  to  be  published,  then  the  Jury  will 
find  for  the  defendant  on  the  whole  case. 


"(8)  The  court  InstnictB  the  Jury  tbat.  if 
they  believe  from  the  evidence  that  the 
words  'they  are  behind'  meant.  In  the  report 
complained  of,  that  plaintiffs  owed  past-due 
debts,  they  cannot  recover  because  of  such 
words  In  said  report. 

"(9)  The  court  Instructs  the  Jury  that.  If 
they  believe  from  the  evidence  that  the 
words  'cannot  meet  current  indebtedness' 
meant,  in  the  report  complained  of,  that 
plaintiffs  could  not  pay,  as  it  matured  In  the 
usual  course  of  business.  Indebtedness  then 
maturing,  then  plaintiffs  cannot  recover  be- 
cause of  such  words  In  the  said  report. 

"(10)  The  term  'malice,'  as  used  In  this 
case,  does  not  mean  mere  spite  or  ill  will,  as 
commonly  used  and  understood,  bnt  is  a 
state  or  condition  of  the  mind  that  shows  one 
to  be  void  of  all  social  duty,  and  fatally 
bent  on  mischief,  and  Is  shown  by  the  willful 
doing  of  a  wrongful  act  without  Just  cause 
or  excuse  therefor." 

"(12)  The  court  Instructs  the  Jury  that,  if 
they  believe  from  the  evidence  that  the 
words  they  are  behind,  and  cannot  meet  cur- 
rent indebtedness'  meant.  In  the  report  com- 
plained of,  that  plaintiffs  owed  past-due 
debts,  then  plaintiffs  cannot  recover  damages 
for  such  words  In  said  report. 

"(13)  This  defendant  cannot  be  held  liable 
in  this  case  (or  any  damages  that  plaintiffs 
suffered,  If  they  find  they  have  suffered  any, 
unless  the  same  were  the  direct  and  imme- 
diate result  of  defendant  company  formulat- 
ing. In  its  St  Louis  office,  the  matters  here 
sued  for  as  libelous,  and  publishing  the  same 
to  others." 

"(15)  The  court  instructs  the  Jury  that  If 
they  find  for  plaintiffs  in  this  action,  and  al- 
low them  both  compensatory  and  exemplary 
damages,  as  those  terms  are  defined  In  in- 
structions given,  they  must  state  the  amount 
of  such  damages  separately. 

"(16)  The  court  Instructs  the  Jury  that  In 
this  action  plaintiffs  are  not  entitled  to  re- 
cover exemplary  or  punitive  damages. 

"(17)  The  court  instructs  the  Jury  that  the 
plaintiffs  are  not  entitled  to  recover  In  this 
action  as  compensatory  damages  more  than 
nominal  damages,  that  is  to  say,  if  the  jury 
find  for  plaintiffs,  they  must  not  allow  as 
compensatory  damages  more  than  |1." 

"(20)  The  court  Instructs  the  Jury  that  a 
repetition  or  republication  of  the  report  com- 
plained of  In  this  case,  if  it  was  repeated  or 
republished,  is  not  evidence  In  this  case  that 
any  of  the  publications  of  said  report  were 
maliciously  made." 

It  Is  insisted  that  the  court  committed  er- 
ror In  refusing  to  Instruct  the  Jury  that  plain- 
tiffs could  not  recover  upon  the  ground  of  the 
allegation  in  the  petition  that  "the  opinion  Is 
expressed  that  a  local  bank  has  been  secur- 
ed," whether  that  allegation  Is  to  be  taken  as 
meaning  that  plaintiffs  had  given  security  to 
a  bank,  or  merely  that  defendant's  corres- 
pondent thought  they  had.  We  are  of  the 
opinion  that  the  instruction  was  properly  re- 
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fused,  for  reasons  bereafter  stated.  Cer- 
tainly there  was  no  eyldence  whatever  that 
plaintiffs  had  secured  the  bank  by  chattel 
mortgage.  J.  C.  Thompson,  cashier  of  the 
bank,  testified,  and  there  was  no  evidence  to 
the  contrary,  that  plaintiffs  were  Indebted  to 
the  bank  in  the  months  of  November  and  De- 
cember, 1890,  by  the  way  of  loans,  in  about 
$10,000,  which  were  evidenced  by  several 
notes  and  secured  by  the  Individual  signa- 
tures of  Minter  Bros.;  that  the  bank  had  no 
other  security,  directly  or  indirectly;  that 
the  paper  was  signed  first  by  Minter  Bros., 
and  also  by  C.  D.  Minter  and  Joe  Minter,  the 
members  of  the  firm,  Individually;  that  there 
was  no  arrangement  by  which  the  deposits 
of  the  firm  were  to  be  applied  in  satisfaction 
of  those  loans,  or  twderstanding,  either  di- 
rectly or  Indirectly,  by  which  they  were,  un- 
der any  circumstances,  to  give  other  security, 
or  make  other  arrangements  to  better  secure 
them;  that  none  of  the  notes  were  due  at 
tbe  time  the  Ciaflln  &  Co.  note  was  protest- 
ed, but  they  became  due  thereafter,  and  were 
renewed  with  the  same  security  as  before. 
It  is  too  plain  for  argument  that  Farmerlee 
did  not  have  reference  to  notes  secured  by 
personal  security  when  the  loans  were  made, 
but  that  be  had  reference  alone,  and  intended 
to  convey  the  Impression  that  the  indebted- 
ness of  Minter  Bros,  to  the  bank  had  been 
secured  by  tbe  execution  of  a  chattel  mort- 
gage on  their  personal  property  after  the 
notes,  or  some  of  them,  were  executed.  In- 
deed, he  testified  as  a  witness  that  he  be- 
lieved tbe  bank  had  been  secured  by  chattel 
mortgage.  Nor  Is  it  any  defense  to  this  ac- 
tion that  he  thought  they  had  done  so.  We 
agree  with  counsel  for  defendant  that  when 
the  firm  of  Minter  Bros,  borrowed  money 
from  tbe  bank  for  tbe  use  and  benefit  of  the 
firm,  and  executed  notes  to  secure  the  pay- 
ment thereof  in  the  firm  name,  when  they 
added  their  individual  names  to  such  paper 
they  became  sureties  on  such  paper,  but 
that  such  was  not  tbe  kind  of  security  to 
which  Parmerlee  bad  reference,  nor  could  It 
have  been  so  understood,  for  such  occur- 
rences are  but  common,  everyday  business 
transactions  in  which  all  merchants  and  busi- 
ness men  as  a  rule  indulge,  and,  If  published, 
would  create  no  unfavorable  Impression  of 
financial  standing;  but  to  publish  of  such 
person,  as  was  done  of  the  plaintiffs  In  this 
case,  that  "the  opinion  la  expressed  that  a 
local  bank  has  been  secured,"  is  quite  a  dif- 
ferent thing,  and  Imputed  to  them  a  want  of 
credit  or  responsibility,  or  insolvency,  which 
necessarily  and  presumptively  could  but  have 
canaed  them  pecuniary  loss,  and  therefore 
actionable  per  se. 

Id  tbe  case  of  Weiss  v.  Whittemore,  28 
Mich.  866,  tbe  Supreme  Court  of  that  state 
say:  'The  definition  of  a  libel,  as  given  by 
Mr.  Townshend  upon  a  review  of  the  author- 
ities, is  that  it  is  a  wrong  done  by  writing 
or  efflgy;  and  If  false  and  malicious  certain- 
ly, and  for  tbe  purpose  of  Injuring  another  In 


reputation,  trade,  employment,  or  property, 
every  publication  of  language  concerning  a 
man  or  bis  affairs,  which,  as  a  necessary  or 
natural  and  proximate  consequence,  occa- 
sions pecuniary  loss  to  another,  is  prima 
facie  a  libel,  If  the  publication  be  by  writ- 
ing." 

A  definition  of  libel,  as  quoted  and  ap- 
proved by  this  court  In  Nelson  v.  Musgrave, 
10  Mo.  648,  Is:  "A  malicious  publication,  ex- 
pressed either  In  printing  or  writing,  or  by 
signs  or  pictures,  tending  either  to  blacken 
tbe  memory  of  tbe  dead,  or  tbe  reputation  of 
the  one  who  is  alive,  and  expose  him  to  pub- 
lic hatred,  contempt,  or  ridicule."  This  defi- 
nition has  been  cited  with  approval  in  Price 
v..  Whitely,  50  Mo.  439,  and  Legg  v.  Dun- 
leavy,  80  Mo.  563,  50  Am.  Rep.  512.  "Any 
printed  publication  that  tends  to  bring  a  man 
into  disrepute,  ridicule,  or  contempt  is  a  libel 
in  a  legal  sense." 

In  the  case  of  Hermann  v.  Bradstreet  Com- 
pany, 19  Mo.  App.  227,  It  was  held  that  the 
following  words:  "Joseph  Hermann,  brick- 
maker,  is  in  the  hands  of  tbe  sheriff,"  which 
were  published  of  and  concerning  Hermaun, 
who  was  engaged  in  tbe  business  of  brick- 
making,  were  libelous  and  actionable  per  se. 
Words  written  or  spoken  of  one's  trade  are 
actionable,  when  they  might  not  be  so  U 
spoken  of  the  Individual  simply.  Townshend 
on  Slander  and  Libel,  §§  132-179. 

Every  willful  and  unauthorized  publication, 
written  or  printed,  which  Imputed  to  a  mer- 
chant or  other  business  man  conduct  which 
la  injurious  to  his  character  and  standing  as 
a  merchant  or  business  man,  is  a  libel,  and 
implies  malice.  Locke  y.  Bradstreet  Co.  (C. 
C.)  22  Fed.  771. 

So  It  was  held,  in  the  case  of  Newell  v. 
How,  31  Minn.  235,  17  N.  W.  383,  that  in 
those  trades  or  professions  In  which,  ordi- 
narily, credit  Is  essential  to  their  successful 
prosecution,  as,  for  example,  that  of  mer- 
chant, language  is  actionable  per  se  which 
imputes  to  one  In  such  trade  or  profession  a 
want  of  credit  or  responsibility,  or  Insol- 
vency, past,  present,  or  future.  Such  lan- 
guage necessarily,  or  naturally  and  presump- 
tively, causes  pecuniary  loss  to  the  person  of 
whom  It  Is  published."  See,  also,  McOlnnia 
T.  Knapp,  109  Mo.  137,  18  S.  W.  1134;  Mltch- 
eU  V.  Bradstreet,  116  Mo.  226,  22  S.  W.  858, 
20  L.  R.  A.  138,  38  Am.  St  Rep.  592. 

This  case  is  bottomed  upon  express  malice 
In  the  publication  of  the  libelous  matter, 
which  the  evidence  tends  to  prove,  and  which, 
if  true,  entities  them  to  punitive  or  exem- 
plary damages.  18  Am.  &  Eng.  Ency.  Law 
(2d  Ed.)  999.  But,  in  "order  for  such  a  re- 
covery to  be  proper,  there  must  be  some 
proof  of  actual  or  express  malice,  or,  at  least, 
of  such  recklessness  or  carelessness  on  the 
part  of  the  defendant  as  is  equivalent  to  an 
actual  Intent  to  violate  the  riglits  of  others." 
18  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  1093. 

In  case  the  publication  is  only  a  qualified 
privilege,  as  In  the  case  at  bar,  the  "party 
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defamed  may  recover  notwithstanding  the 
privilege,  if  he  can  prove  the  words  used 
were  not  need  in  good  faith,  but  that  the 
party  availed  himself  of  the  occasion,  will- 
fully and  knowingly,  for  the  purpose  of  de- 
faming the  plaintiff."  Newell  on  Libel  and 
Slander  (2d  Ed.)  475;  Flnley  v.  Steel  et  al., 
159  Mo.  299,  60  S.  W.  108,  52  L.  R.  A.  852. 
Under  such  circumstances  there  can  be  no 
privilege,  even  though  the  libel  may  be  true. 
Wharton  v.  Wright,  30  111.  App.  341;  Holien- 
back  v.  Ilistlne,  105  Iowa,  488,  75  N.  W.  335, 
67  Am.  St.  Rep.  306;  State  v.  Burnham,  9 
N.  H.  30,  31  Am.  Dec.  217;  Lowry  v.  Ved- 
der,  40  Minn.  476,  42  N.  W.  542.  And  the 
fact  that  defendant's  agent  may  have  tte- 
lieved,  at  the  time  of  making  the  report,  that 
it  was  true,  affords  no  defense  to  the  action, 
unless  made  without  malice.  State  ex.  rel.  v. 
Lonsdale,  48  Wis.  348,  4  N.  W.  390;  Locke 
V.  Bradstreet  Co.  (C.  C.)  22  Fed.  771;  Erber 
and  Stickler  v.  Dutf  Co.  (C.  C.)  12  Fed.  526, 
4  McCrary,  160. 

It  Is  also  said  that  whether  the  bank  had 
security  or  not  was  a  question  of  law  under 
the  admitted  facts,  and  the  court  erred  In 
submitting  that  question  to  the  Jury.  If  we 
are  correct  In  what  we  have  said,  that  there 
was  no  evidence  that  the  bank  had  a  chattel 
mortgage,  and  that  was  the  only  seciirlty  to 
which  Parmerlee  bad  reference  when  he  made 
the  report  to  defendant  with  respect  thereto, 
there  was  no  reversible  error  in  submitting 
that  question  to  the  Jury,  although  it  may 
have  been  a  question  of  law.  Suppose  the 
court  had  told  the  Jury  by  an  Instruction  In 
so  many  words,  as  it  clearly  had  the  right  to 
do  under  the  evidence,  that  there  was  no  evi- 
dence before  them  that  the  bank  had  been 
secured  by  chattel  mortgage,  would  It  be  con- 
tended that  the  instruction  was  erroneous? 
We  apprehend  not.  The  evidence  being  all 
one  way  upon  this  proposition,  It  is  impos- 
sible to  conceive  how  defendant  was  preju- 
diced by  the  submission  of  it  to  the  Jury. 

The  other  allegation  in  the  petition  is  that 
"their  present  condition  is  not  regarded  as 
particularly  flattering,  and  seems  to  suggest 
cash  dealings."  Defendant  says  that  the 
first  question  suggested  by  this  clause  is: 
What  was  plaintiffs'  condition?  Then  pro- 
ceeds to  argue  with  much  ability  and  in- 
genuity, and  to  cite  authorites  to  show,  that 
plaintiffs  were  insolvent  at  the  time  of  its 
publication,  and  therefore  the  court  should 
have  instructed  for  a  nonsuit 

Among  the  defenses  of  defendant,  as 
shown  by  its  answer,  was  that  of  Justifica- 
tion, that  is,  that  the  imputations,  alleged  to 
have  been  cast  against  plaintiffs  by  this  pub- 
lication, that  they  were  threatened  with  in- 
solvency, were  about  to  fall,  and  were  un- 
worthy of  credit,  were  true,  and  the  burden 
was  thereby  cast  upon  It  to  show,  by  a  pre- 
ponderance of  the  evidence,  that  plaintiffs 
were  Insolvent  at  the  time  of  the  publication. 
This  question  was  not,  however,  submitted 
to  the  Jury,  but  we  are  asked  to  review  the 


evidence  and  reverse  the  judgment  npon  tbe 
ground  that  there  was  no  evidence  to  entitle 
plaintiffs  to  a  recovery,  or,  In  other  words, 
to  take  tbe  case  to  the  Jury.  To  tUa  con- 
tention we  cannot  agree.  Without  again  re- 
peating in  detail  the  facts  disclosed  by  the 
evidence  with  respect  to  tbe  assets  of  plain- 
tiffs, their  liabilities,  and  their  ability  to  meet 
their  debts  as  they  become  due,  we  are  ot 
opinion  that  It  was  sufficient  to  take  the  ease 
to  the  Jury  upon  the  question  of  their  insol- 
vency, especially  when  we  consider  that  the 
burden  was  upon  defendant,  after  plalnttfiFs 
made  proof  of  the  publication  of  the  llbeloiis 
matter,  under  its  plea  of  Justification,  to  sho'w 
that  the  publication  was  true. 

The  court  refused  to  Instruct  the  Jury,  at 
defendant's  request,  that  If  they  found  for 
plaintiffs,  and  allowed  both  compensatory  and. 
punitive  damages,  the  amount  of  each  should 
be  separately  stated  In  the  verdict,  and  in 
this  ruling,  defendant  contends,  committed 
error.  This  contention  Is  based  upon  tbe  act 
of  1896,  page  168,  now  sections  594  and  595, 
Bev.  St  1899.    These  read  as  follows: 

"Sec.  594.  In  all  actions  where  exemplary 
or  punitive  damages  are  recoverable,  the  pe- 
tition shall  state  separately  the  amount  of 
such  damages  sought  to  be  recovered. 

"Sec.  595.  In  all  actions  wherein  sncb 
damages  are  recoverable  and  are  allowed  by 
the  Jury,  the  amount  thereof  shall  be  sep- 
arately stated  in  the  verdict" 

This  action  was  pending  at  tbe  time  tbe 
act  was  passed,  and  it  Is  clear,  we  think, 
from  the  phraseology  of  the  act,  that  It  was 
not  Intended,   and   does  not,  in   fact   apply 
to  such  actions,  but  only  to  actions  thereaft- 
er instituted.     It  uses  the  word  "shall"    taT^ 
both    sections,   which   ordinarily    applies    to 
something  to  be  done  or  take  place  in   the 
future.     In  section  594,   tt)at   the   petition 
"shall"  state,  etc.;  and  In  section  595,  that 
the  amount  of  the  verdict,  when  exemplary 
or  punitive  damages  are  allowed  by  the  Jury, 
"shall"  be  separately  stated  in  the  verdict, 
and  clearly  has  reference  to  actions  there- 
after to  be  brought,  otherwise  It  would  have 
used  some  manner  of  expression  indicating 
that  It  was  to  apply  to  actions  then  pending. 
If  the  act  was  intended  to  apply  to  actions" 
that  were  pending  at  the  time  of  its  passage 
in  which  exemplary  or  punitive  damages  are 
recoverable,  and  the  petition  should  fall   to 
state,  as  in  the  case  at  bar,  tiie  amount  of 
such  damages  sought  to  be  recovered,  tbe 
plaintiff  would  be  placed  In  the  anomalous 
position  of  being  compelled  to  ask  instruc- 
tion as  to  such  damages  when   not  in  ac- 
cordance with  the  averments  with  the  peti- 
tion, and  thus,   by  his  own  action,  invite 
error,  which  would  be  doing  violence  to  the 
very  spirit  and  purpose  of  the  act    But  when 
applied  to  actions  brought  after  the  passage 
of  the  act  and  the  petition  Is  framed  In  ac- 
cordance therewith,  there  can  be  no  trouble 
In  framing  instructions  in  accordance  with 
its  purpose  and  in  perfect  harmony  therewith. 
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MoreoTer,  there  Is  nothing  In  the  act  whlcb 
Indicates  that  It  was  intended  by  the  Legis- 
lature to  apply  retrospectively,  or,  in  other 
words,  to  actions  then  pending,  and  It  has  al- 
ways been  held  by  this  court  that  a  statute 
Is  to  be  construed  prospectively,  unless  the 
Intent  that  it  Is  to  be  construed  retrospective- 
ly is  clearly  expressed  on  its  face.  Leete  v. 
Bank.  115  Mo.  184,  21  S.  W.  788;  State  ex 
rel.  V.  Auditor,  41  Mo.  25;  State  ex  rel.  v. 
Ferguson,  62  Mo.  77;  Thompson  v.  Smith, 
8  Mo.  723;  State  ex  rel.  v.  Hays,  52  Mo.  678; 
Reed  v.  Swan,  133  Mo.  100,  34  S.  W.  483; 
Bartlett  v.  Ball,  142  Mo.  28,  43  a  W.  783; 
Shields  T.  Johnson  Cktunty,  144  Mo.  76,  47 
S.  W.  107.  It  was  also  held  by  the  St.  Louis 
Court  of  Appeals,  in  the  case  of  Lamberson 
V.  Long,  66  Mo.  App.  253,  that  the  statute  in 
question  does  not  govern  a  cause  instituted 
before,  tliough  tried  after,  It  went  into  ef- 
fect; citing  State  v.  Ross,  49  Mo.  416, 
Thompson  v.  Lyon,  33  Mo.  219,  and  Powers 
V.  Kierchoff,  41  Mo.  425,  97  Am.  Dec.  281. 
Defendant,  however,  relies  upon,  and  cites, 
a  number  of  acts  of  the  Legislature  and  de- 
cisions of  the  appellate  courts  of  this  state 
as  holding  otherwise,  but  an  examination  of 
them  will  show  that  they  are  distinguishable 
from,  the  case  at  bar  In  that  they  are  in  re- 
spect to  matters  of  procedure  not  involving 
the  necessity  of  the  amendment  of  a  petition 
in  an  action  brought  before  the  passage  of 
tlie  act  in  order  to  meet  its  requirements, 
and  to  enable  the  plaintiff  to  recover  com- 
pensatory or  punitive  damages,  when  it  was 
entirely  unnecessary  at  the  time  the  petition 
was  Hied,  as  in  this  case. 

Another  insistence  Is  that  the  court  erred 
in  that  it  Instructed  the  jury,  at  plaintiffs' 
request,  for  a  recovery,  and  yet  did  not  in- 
struct on  the  issues  made  by  the  plea  in  miti- 
gation of  damages.  It  has  been  said  tliat 
mitigating  circnrastauces  serve  only  to  re- 
duce the  damages;  they  cannot,  therefore, 
-constitute  a  defense  to  the  action.  Atterbury 
V.  Powell,  29  Mo.  429,  77  Am.  Dec.  579.  And 
the  statute  Is  to  the  same  effect.  Section 
'J081,  Rev.  St  1889.  And,  defendant  having 
pleaded  certain  facts  for  the  purpose  only 
of  reducing  the  amount  of  recovery,  if  the 
Instruction  given  at  the  instance  of  plaintiffs 
upon  that  phase  of  the  case  was  not  satis- 
factory, it  should  have  asked  such  instruc- 
tions as  the  facts  and  circumstances  seemed 
to  require.  It  is  not  the  duty  of  the  trial 
court  to  give  Instructions  in  any  civil  case 
unless  requested  to  do  so. 

In  Tetherow  v.  H.  R..  98  Mo.  74,  11  S.  W. 
310,  14  Am.  St.  Rep.  617,  It  was  claimed  that 
tbe  defendant  was  entitled  to  a  reduction  of 
the  damage  by  reason  of  mitigating  circum- 
stances. That  was  an  action  for  the  death  of 
a  party  under  section  2123  of  the  Revision  of 
:!879,  now  section  2866,  which  provides  that 
there  may  be  a  recovery  of  damages,  not  ex- 
ceeding ^,000,  as  the  Jury  may  deem  fair 
and  lust,  "having  regard  to  the  mitigating  or 
aggravating  circumstances."    Necessarily,  in 


that  case,  the  defendant  had  tbe  right  to  plead 
and  prove  any  circumstances  in  mitigation  of 
damages.  The  plaintiff's  instruction  upon  the 
measure  of  damages  in  that  case  read  as  fol- 
lows: "The  Jury  are  Instructed  that,  if  you 
find  for  the  plaintiff,  you  may,  in  your  ver- 
dict give  ber  such  damages,  not  exceeding 
five  thousand  dollars,  as  you  may  deem  fair 
and  Just  under  the  evidence  in  the  case, 
with  reference  to  the  necessary  injury  result- 
ing to  her  from  the  death  of  her  husband." 
The  same  point  urged  In  this  case  was  ex- 
pressly made  In  that  case,  namely,  that  the 
instruction  was  defective  because  It  did  not 
direct  the  Jury  to  consider  the  mitigating  cir- 
cumstances. The  court,  in  disposing  of  that 
matter,  said:  "The  instruction  given  by  the 
court  in  regard  to  the  measure  of  damages 
was  correct  as  far  as  It  went.  Plaintiff  was 
entitled  (under  our  statute  on  the  subject)  to 
recover  such  damages  as  the  Jury '  might 
'deem  Just  with  reference  to  the  necessary 
Injury  resulting  from  such  death,'  not  exceeT 
Ing  five  thousand  dollars.  Rev.  St.  2123.  If 
defendant's  counsel  thought,  as  is  now  claiifl- 
ed,  that  there  were  circumstances  mitigating 
the  damages,  that  question  should  have  been 
presented  to  the  trial  court  by  an  Instruction 
embodying  that  idea.  This  was  not  done. 
The  court  is  not  required  in  a  civil  action  to 
instruct  the  Jury  on  questions  of  law  not  sug- 
gested at  the  time  by  the  parties  or  counsel." 

Browning  v.  Ry.  Co.,  124  Mo.  56,  27  S.  W. 
644,  was  an  action  under  the  same  statute  as 
in  the  previous  case.  The  point  was  express- 
ly made  that  the  Jury  were  not  properly  In- 
structed as  to  the  measure  of  damages.  The 
court  said:  "Touching  the  measure  of  dam- 
ages, the  following  expression  of  opinion,  pre- 
pared by  my  learned  Brother  Gantt,  is  ap- 
proved and  adopted,  namely:  'The  instruc- 
tion on  the  measure  of  damages  is  also 
assailed  as  error.  The  instruction  was  in 
these  words:  "If  the  Jury  find  for  the  plain- 
tiff they  win  assess  her  damages  at  such  sum 
as  in  their  Judgment  will  be  a  fair  and  Just 
compensation  to  ber  for  the  loss  of  her  hus- 
band, not  exceeding  the  sum  of  $5,000."  The 
defendant  asked  no  Instruction  on  the  meas- 
ure of  damages  whatever.  No  attempt  was 
made  by  it  to  point  out  the  proper  elements 
of  damage  In  such  cases,  or  to  modify  the 
general  language  of  the  instruction.  The  in- 
struction is  not  erroneous  in  its  general  scope, 
and  if,  in  the  opinion  of  counsel  for  defend- 
ant, it  was  likely  to  be  misunderstood  by  the 
Jiury,  it  was  the  duty  of  the  counsel  to  ask 
the  modifications  and  explanations  In  an  in- 
struction embodying  Its  views.  The  court  Is 
not  required  in  a  civil  case  to  instruct  on  all 
questions,  whether  suggested  or  not,  and,  as 
there  is  nothing  In  the  amount  of  the  ver- 
dict to  Indicate  that  the  Jury  were  actuated 
by  any  improper  motive  in  their  assessment, 
the  general  nature  of  the  Instruction  is  no 
ground  for  reversal.' " 

In  Barth  v.  Ry.  Co.,  142  Mo.  535,  44  S.  W. 
778,  a  sindlar  objection  to  tbe  one  now  urged 
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was  made,  and,  In  dlsirasing  of  It,  thJa  Divi- 
sion, Judge  Gautt,  speaking  for  the  court, 
said:  "We  are  thus  brought  to  the  consider- 
ation of  instruction  4,  on  the  measure  of  dam- 
ages, given  at  the  instance  of  plaintiff,  al- 
ready reproduced  at  length  in  paragraph  4  of 
this  opinion.  The  Jury  were  instructed  that, 
if  they  found  for  the  plaintiff,  they  would 
award  her  'such  damage,  not  exceeding  $o,- 
000.00,  as  you  may  deem  fair  and  Just,  under 
the  evidence  in  this  case,  with  reference  to 
the  necessary  injury  resulting  to  her  from 
the  death  of  her  husband.'  This  instruction 
was  approved  in  Browning  v.  K.  R.,  124  Mo. 
55  [27  S.  W.  G44],  and  Boettger  v.  Iron  Works, 
124  Mo.  87  [27  S.  W.  460].  McGowan  v.  Steel 
Ore  Co.,  109  Mo.  518  [19  S.  W.  199],  is  relied 
upon  to  convict  the  circuit  court  of  error. 
The  contention  of  the  very  able  and  learned 
counsel  for  defendants  in  that  case  was  only 
for  an  instruction  In  the  words  of  the  instruc- 
tion here  complained  of.  Subsequently  we 
ruled,  in  the  Browning  Case,  where  the  essen- 
tial elements  of  the  damages  were  given  to 
the  Jury  for  the  plaintiff  in  the  language  of 
the  statute,  its  generality  would  not  constitute 
reversible  error,  reserving  to  the  defendant 
the  right  to  point  out  the  elements  limiting  - 
damages  in  its  own  instructions.  Following 
that  case,  and  the  Boettger  Iron  Works  Case 
in  the  same  volume,  this  Instruction  must  be 
held  not  to  constitute  error." 

So,  in  Robertson  v.  R.  R.  152  Mo.  382,  52 
S.  W.  1082,  it  was  observed:  "Plaintiff's  third 
instrncUun  is  also  criticised,  on  the  ground 
that  it  furnished  the  Jury  no  guide  by  which 
to  estimate  the  damages  plaintiff  was  entitied 
to  recover  in  the  event  of  their  finding  for 
her.  Besides,  there  is  a  recovery  for  medical 
expenses  when  none  were  proven.  We  see 
no  objection  to  the  instruction,  except  that 
part  of  it  which  authorized  a  recovery  for 
medical  expenses,  to  which  our  otwervations 
with  respect  to  the  admission  of  evidence  up- 
on that  question  applies  with  equal  force  to 
the  Instruction.  With  this  exception,  the  in- 
struction Is  good  as  far  as  it  goes,  and.  If 
defendant  desired  to  restrict  plaintiff's  right 
to  recover  to  more  limited  grounds  than  was 
done  by  the  Instruction,  it  should  have  asked 
an  instruction  to  that  effect  Browning  v.  R. 
R.  125  Mo.  55  [27  S.  W.  644];  Matthews  v. 
R.  R.,  142  Mo.  645  [44  S.  W.  802];  Barth  v. 
Street  Ry.,  142  Mo.  533  [44  S.  W.  778]." 

In  the  case  of  Gray  v.  McDonald,  104  Mo. 
303,  16  S.  W.  398,  this  court,  In  speaking  upon 
a  similar  question,  said:  "The  objection  that 
the  instruction  did  not  allow  the  Jury  to  take 
Into  consideration  mitigating  circumstances 
has  no  merit,  for  not  a  single  circumstance 
was  withdrawn  from  their  consideration. 
Under  it,  they  were  obliged  to  consider  all 
the  circumstances,  even  in  awarding  exem- 
plary damages." 

It  follows  that.  In  so  far  as  what  we  have 
said  may  appear  to  be  in  conflict  with  Calla- 
han T.  Ingram,  122  Mo.  355,  26  S.  W.  1020, 
43  Am.  St.  Rep.  583,  that  case  is  disapproved. 


What  has  already  been  said,  and  the  cases 
already  adverted  to,  really  dispose  of  the  spe- 
cific contention  to  the  effect  that  the  court 
gave  a  "roving  commlssicm  to  the  Jury  as 
to  damages."  The  two  cases  relied  upon  by 
the  appellant  are  Hawes  (not  Harris)  v. 
Stock  Yards  Ck).,  103  Mo.  80,  15  S.  W.  751, 
and  McOowan  v.  Ore  &  Steel  Co.,  109  Mo. 
518,  19  S.  W.  199.  The  first  of  these  cases 
was  for  personal  Injuries,  and  the  Jury  were 
told  that  they  could  return  a  verdict  in  such 
sum  as  they  believed  would  compensate  the 
plaintiff  for  his  Injuries.  There  was  nowhere 
In  the  case  anything  to  Indicate  what  were 
the  proper  elements  of  compensation,  nor 
was  the  Jury  In  any  place  bound  to  a  consid- 
eration of  the  facts  and  circumstances  estab- 
lished by  the  evidence  The  court  expressly 
pointed  out  wherein  that  particular  instruc- 
tion failed  to  come  up  to  the  standard  of  the 
Instructions  In  Waldhler  v.  R.  R.,  87  Mo.  37, 
and  Tetherow  v.  R.  R.,  96  Mo.  74,  11  S.  W. 
810.  14  Am.  St  Rep.  617;  and  we  submit  that 
the  instructions  approved  in  both  of  tlie  last- 
mentioned  cases  were  much  less  favorable  to 
the  defendant  than  are  the  instructions  in 
the  case  at  b«r.  Again,  the  case  of  McGow- 
an V.  Ore  Sc  Steel  Co.  was  considered  by  this 
court  in  Barth  v.  R.  R.,  142  Mo.  535,  44  S.  W. 
778,  where  It  was  denied  the  effect  now  claim- 
ed for  It  by  appellant's  counsel,  the  court 
stating  that  it  was  only  claimed  in  that  case 
that  the  Instructions  should  have  conformed 
to  the  standard  afterwards  said  to  be  the 
correct  one  In  the  case  of  Browning  v.  R.  R., 
124  Mo.  55,  27  S.  W.  644. 

The  point  is  made  that  the  court  also  erred 
in  refusing  to  instruct  the  Jury,  as  defend- 
ant requested,  that  plaintiffs  could  not  recover 
because  of  the  clause,  "They  are  behind,  and 
cannot  meet  current  indebtedness."  Tills  al- 
leged ground  of  action  was  eliminated  from 
the  case  by  the  refusal  of  the  court  to  let 
the  Jury  pass  upon  It  and  bow  defendant 
could  have  been  prejudiced  by  this  course  we 
are  unable  to  perceive.  If  either  party  was 
aggrieved  by  this  ruling.  It  was  the  plaintiffs, 
not  the  defendant 

It  is  also  contended  that  the  court  erred 
by  assuming,  in  plaintiffs'  instructions,  the 
falsity  of  the  report  and  especi&lly  the 
clauses  thereof  complained  of  as  libelous, 
and  that  defendant  knew  them  to  be  false. 
But  this  contention  we  think  without  merit 
Instruction  No.  1,  however.  Is  challenged 
upon  the  further  ground  that  it  makes  no 
mention  of  defendant's  defense  of  privilege, 
and  has  no  reference  In  Itself  to  any  other 
instruction  upon  this  point  and  that  the 
only  reference  to  other  instructions  is  limited 
as  to  the  publication,  "as  elsewhere  explain- 
ed," and  to  damages  "to  be  estimated  under 
all  the  Instructions  in  the  case."  The  argu- 
ment is  that  the  instruction  directly  requires 
the  Jury  to  find  a  verdict  for  the  plaintiffs, 
and  against  the  defendant  that  the  phrases 
of  it  were  untrue,  and  imputed  insolvency  or 
conduct   which    would    prejudice   them    a« 
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stated  in  the  Inatruction,  and  that  It  was 
published.  It  Is  not  necessary  that  an  in- 
struction should  refer  to  another,  or  that 
the  Issues  Involved  in  a  case  should  be  pre- 
sented to  the  Jury  to  be  passed  upon  in  one 
instruction,  but  if  the  instructions,  taken  as 
a  Trhole,  present  the  issues  fairly,  and  are 
not  calculated  to  mislead  the  Jury,  is  all 
the  law  requires.  Mueblliausen  v.  St  Louis 
R.  Co.,  91  Mo.  332,  2  8.  W.  315;  Henry  v. 
Grand  Ave.  R.  R.  Co.,  113  Mo.  525,  21  S.  W. 
214.  Nor  is  it  open  to  the  objection  that  it 
assumes  as  true  controverted  facts.  Be- 
sides, by  the  second  instruction  given  for 
plaintiffs,  defendant's  rights  and  duties  un- 
der its  defense  of  qualified  privilege  are  fully 
covered. 

Plaintiffs'  instruction  numbered  2  Is  critl- 
dsed  upon  the  ground  that  it  takes  from  the 
Jury  the  question,  of  which,  under  the  Con- 
stitution, they  are  made  the  Judges,  that  Is, 
whether  the  publication  complained  of  was 
libelous.  But  defendant  did  not  ask  an  in- 
struction upon  this  phase  of  the  case,  nor  is 
any  such  question  raised  In  the  motion  for 
new  trial,  and  it  must  therefore  be  considered 
as  waived.  This  same  question  was  before 
this  court  In  Mitchell  v.  Bradstreet,  116  Mo. 
22G.  22  S.  W.  358,  20  L.  R.  A.  138,  38  Am. 
St.  Rep.  592,  and  it  was  held  that,  while  sec- 
tion 14,  art.  2,  of  the  Constitution  provides 
that  in  all  suits  and  prosecutions  for  libel 
the  truth  thereof  may  be  given  In  evidence, 
and  the  Jury,  under  the  direction  of  the  court, 
sliall  determine  the  law  and  the  fact,  as  "no 
instruction  of  this  character  or  presenting 
this  phase  of  the  case  to  the  Jury  was  asked 
by  the  defendant,"  as  the  trial  court  is  not 
required  In  civil  •cases  to  give  instructions 
when  none  are  asked  by  the  parties,  no  error 
was  committed  in  Its  failure  to  do  so.  That 
it  la  proper  for  the  court  to  so  Instruct  the 
Jury  in  libel  cases,  when  requested  to  do  so, 
may  be  conceded  (Arnold  v.  Jewett,  125  Mo. 
241,  28  8.  W.  614),  but  no  such  request  was 
made  In  this  case.  Moreover,  as  the  ques- 
tion was  not  raised  in  the  motion  for  new 
trial,  it  cannot  be  raised  here  for  the  first 
time.  The  .instruction  Is  criticised  upon  the 
further  ground  that  it  Incorrectly  defines 
actual  malice.  It  says:  "Actual  malice,  as 
used  in  this  connection,  means  that  the  re- 
port in  question  was  prepared  and  published, 
not  in  good  faith,  but  with  an  intent  to  in- 
jure plaintiffs,  or  with  a  willful  and  wanton 
neglect  of  the  rights  and  interest  of  the  plain- 
tiffs." We  see  no  substantial  error  In  this 
definition.  Malice,  in  legal  understanding, 
implies  no  more  than  willfulness,  that  is,  in- 
tentional. In  Buckley  v.  Knapp  et  ai.,  48 
Mo.  152,  it  is  said:  "What  malice,  in  com- 
mon acceptation,  means,  is  iU  will  toward 
some  i>er8on.  In  its  legal  sense  It  is  defined 
to  be  a  wrongful  act  done  Intentionally, 
without  legal  Justification  or  excuse;  and, 
in  ordinary  actions  for  slander  or  libel, 
malice  in  law  is  sufficient,  and  it  is  to  be 
inferred  from  the  publication  of  the  slander- 


ous matter  without  such  Justification  or  ex- 
cuse. In  most  instances  where  an  injury  is 
committed  against  the  person  or  property 
of  another,  the  actual  intention  of  the  author 
of  the  mischief  is  immaterial.  The  law  con- 
siders every  one  whose  neglect,  carelessness, 
and  want  of  due  regard  for  the  rights  of 
others  occasions  injury  to  them  equally  cul- 
pable, and  bound  to  make  reparation  to  the 
extent  of  such  injury,  as  one  who  willfully 
does  the  mischief.  It  can  make  no  difference 
to  the  party  injured  whether  the  injury  was 
occasioned  by  a  willful  act,  or  by  negligence, 
or  a  careless  disregard  of  his  rights,  and 
such  a  consideration  ought  not  to  affect  the 
remedy." 

Defendant  insists  that  the  instructions  ren- 
dered it  liable,  without  qualification,  for  the 
malice  of  its  correspondent.  This  insist- 
ence Is  predicated  on  the  idea  that  malice 
was  restricted  to  the  defendant's  agent  at 
Sedalia,  Parmerlee,  but  this  view  is  incor- 
rect. While  his  was  the  initial  or  primary 
malice,  yet  the  conduct  of  the  managing  offi- 
cers of  the  company  was  such  as  renders 
each  of  them  subject  to  the  charge  of  malice; 
that  is,  either  an  actual,  positive  intention  of 
injuring  the  plaintiffs,  or  acting  when  they 
knew,  or  had  good  reason  to  believe,  that  the 
statements  they  were  making  were  untrue, 
and  yet  persisted  in  maldng  and  repeating 
them,  regardless  of  the  injurious  effect  which 
they  knew  such  statements  would  have  upon 
the  plaintiffs  and  their  business  standing. 
That  a  corporation  is  responsible  In  Its  cor- 
porate capacity  for  acts  done  by  its  agents, 
either  ez  contractu  or  in  delicto,  in  the  course 
of  its  business  and  of  their  employment.  Is 
well-settled  law.  Railroad  v.  Quigley,  21 
How.  207,  16  L.  E!d.  73;  Fogg  v.  Boston  & 
Lowell  RaUroad,  148  Mass.  513,  20  N.  B. 
109,  12  Am.  St  Rep.  583;  Townshend  on 
Slander  and  Libel,  pp.  470,  476. 

Defendant  complains  of  the  action  of  the 
court  In  permitting  plaintiffs'  attorney,  over 
the  objection  of  defendant,  to  read  to  the 
Jury  in  his  closing  argument  what  its  coun- 
sel assert  was  an  opinion  of  the  Supreme 
Court  of  Michigan  rendered  in  a  libel  case, 
entitled  PoUasky  v.  Mencbener,  46  N.  W.  5. 
With  respect  to  this  contention,  the  record 
shows  that  the  following  occurred: 

During  the  argument  Geo.  P.  B.  Jackson, 
one  of  the  plaintiffs'  attorneys,  before  the 
Jury,  in  connection  with  some  general  re- 
marks upon  the  nature  of  the  business  of 
reporting  agencies  and  its  effect  upon  others, 
said,  in  substance:  "I  have  noticed  in  the 
course  of  my  reading  some  remarks  in  a 
magazine  concerning  commercial  agencies 
which  express  my  views  better  than  I  can 
do  myself,  and,  as  I  have  not  attempted 
to  commit  those  remarks  to  memory,  I  will 
read  them  from  the  publication."  And 
thereupon  he  read  from  the  pamphlet  which 
he  held  in  his  band  the  following  portions: 

"Consider  for  a  moment  the  relation  of 
the  mercantile  agency  to  its  subscribers.    It 
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nndertakea  to  fumlsb  tbem,  for  a  considera- 
tion paid  In  advance,  Bucb  information  rela- 
tive to  tbe  responsibility  and  credit  of  mer- 
cbants  and  otbers  as  it  obtains  from  its 
subagents,  servants,  and  correspondents, 
wltbout  guarantying  tbe  accuracy,  reliabili- 
ty, or  correctness  of  sucb  information,  or 
being  responsible  for  any  loss  caused  by  tbe 
neglect  of  Its  agents  and  servants,  or  for 
their  want  of  verity.  It  expressly  stipu- 
lates that  it  will  not  reveal  to  snch  subscrib- 
ers the  sources  of  Its  Information  nor  tbe 
names  of  tbe  persons  from  whom  they  re- 
ceived It,  and  requires  a  pledge  from  tbe 
subscribers  that  they  will  never,  under  any 
circumstances,  communicate  to  tbe  persons 
reported  tbe  information  received  concerning 
tbem  from  tbe  mercantile  agency.  It  also 
adopts  measures  to  prevent  the  particular 
communities  from  ascertaining  tbe  name  or 
Identity  of  tbe  person  reporting  the  standing 
of  business  men  in  that  community.  These 
secret  and  inquisitorial  agencies  ramify  ev- 
ery part  of  the  United  States  and  tbe  Domin- 
ion of  Canada,  and  possess  tbe  power  of 
destroying  with  falsehood  or  calumny  the 
credit  of  any  business  man  in  the  country, 
and  of  bringing  him  to  bankruptcy  and  ruin. 
To  hold  sucb  vast  inquisitions  exempt  from 
liability  for  false  publications  respecting  tbe 
character  and  standing  of  a  business  man 
would  be  to  sanction  tbe  highest  injustice. 
Tbe  business  man's  integrity,  his  reputation 
for  fair  and  honest  dealings,  his  prosperity 
In  tbe  transaction  of  his  business,  are  of  tbe 
utmost  Importance  to  him,  and  are  often- 
times his  best  capital  with  which  to  carry 
on  his  business.  Coramercial  credit  Is  based 
upon  confidence,  and  all  know  upon  bow 
frail  foundations  commercial  confidence  is 
bullded.  A  breath  of  suspicion  may  destroy 
It.  Confidence  Is  withdrawn,  and  tbe  party 
is  ruined.  And  so.  In  a  broader  field,  a 
breath  of  suspicion  is  directed  against  tbe 
public  credit,  suspicion  gives  place  to  rumors 
of  disaster,  rumors  disseminated  undermine 
the  goiieral  confidence,  and  panic  is  the  re- 
sult. On  the  other  band,  these  same  com- 
mercial agencies,  which  always  have  their 
figures  upon  the  business  pulse  of  the  coun- 
try, are  a  potent  factor  in  keeping  up  public 
confidence.  They  issue  their  manifestoes  of 
encouragement,  and  scatter  tbem  broadcast 
over  tbe  land.  They  are  read  by  the  busi- 
ness men  of  tbe  country.  The  newspapers 
assist  the  circulation  among  all  classes  of 
people,  tbe  public  confidence  is  strengthened, 
or,  at  least,  fears  of  disaster  are  allayed. 
In  this  they  exert  a  strong  Infiuence  for 
good,  and  are  recognized  institutions  in  car- 
rying on  tbe  business  of  the  country.  But 
they  are  also  potent  for  evil  to  tbe  tndlvid- 
nal.  They  send  out  their  notification  sheets 
containing  a  false  statement  respecting  a 
particular  person,  and  be  Is  undone— no  one 
will  trust  him,  and  all  claims  are  pressed 
for  Immediate  payment    His  business  char- 


acter Is  sullied,  Cuf-ildenoe  te  withdrawn, 
and  bis  business  career  has  received  a  blow 
which  It  will  require  a  long  time  to  repair." 

"It  Is  all  very  well  to  advance  the  inter- 
ests of  the  wholesale  dealers  as  a  class,  and 
afford  tbem  information  which  will  reason- 
ably protect  them  from  loss.  But  there  is 
no  principle  of  Justice  or  of  law  which  re- 
quires this  to  be  done  at  tbe  expense  of  the 
individual.  It  would  be  a  harsh  and  tyran- 
nical rule  that  would  protect  one  person 
from  loss  at  tbe  pecuniary  ruin  of  another. 
The  welfare  of  society  does  not  require  that 
a  few  great  wholesale  dealers  shall  thrive 
by  the  sacrifice  of  the  many,  or  of  any.  smalt 
purchasers." 

After  be  bad  read  a  portion  of  said  mat- 
ter, one  of  the  counsel  for  defendant  arose 
and  stated,  in  the  presence  of  the  Jury,  that 
they  objected  to  the  attorney  for  plaintiffs 
reading  law  to  tbe  Jury.  Thereupon  plain- 
tiffs' said  attorney  stated  to  the  court  and 
to  defendant's  counsel,  in  tbe  presence  of  the 
Jury,  that  he  did  not  claim  to  be  reading 
from  a  lawbook,  and  had  not  so  stated;  that 
be  understood  that,  nnder  the  Constitution 
of  this  state,  tbe  Jury  in  a  libel  case  were 
the  Judges  of  the  law  and  tbe  evido'  *  "*'* 
it  would  be  entirely  competent  '*°^'  **  ^  W^ 
to  do  so,  for  him  vo  read  '  "**^  "^GFy  from 
any  lawbook,  but  that  '  '*u*I  not  propose 
to  read  any  law  to  the  ju.y,  and  only  in- 
tended to  read  some  general  comments  upon 
the  character  and  effect  of  tbe  work  of  com- 
mercial agencies,  because  be  could  not  re- 
member tbe  language  used  by  tbe  author 
from  which  he  read,  and  that  be  only  read 
It  because  he  had  not  committed  it  to  mem- 
ory, Just  as  he  might  rea'd  poetry  which  he 
could  not  memorize.  No  mention  was  made 
by  any  one  concerning  the  nature  or  name 
of  tbe  publication  from  which  tbe  extract 
was  read,  nor  the  name  of  the  author,  or 
of  the  occasion  upon  which  the  matter  was 
prepared  or  published.  At  that  time  tbe 
Judge  did  not  know  what  was  being  rend 
from,  nor  was  there  anything  to  indicate 
that  the  Jury  knew,  neither  did  tbe  defend- 
ant's attorneys  state  tbe  nature,  author,  or 
occasion  of  the  publication  read  from,  or 
give  any  intimation  that  they  knew  what 
it  was,  farther  than  tbe  general  statement 
that  they  objected  to  plaintiffs'  attorney 
reading  law  to  the  Jury.  Whereupon  the 
court  remarked.  In  substance,  that  be  would 
not  go  to  the  extent  suggested  by  plaintiffs' 
attorney,  and  bold  that  it  was  permissible 
to  read  law  to  tbe  Jury;  that  so  far  It  did 
not  appear  that  be  bad  done  so,  and  tbe 
court  assumed  that  tbe  attorneys  upon  botb 
sides  knew  wliat  was  proper  in  tbe  argu- 
ment of  tbe  case,  and.  In  view  of  tbe  state- 
ment of  tbe  plaintiffs'  attorney,  tbe  court 
did  not  anticipate  that  the  attorney  would 
transcend  tbe  proper  limit,  and.  If  the  de- 
fendant's attorneys  thought  that  be  did.  they 
could  bring  the  matter  to  the  attention  of 
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the  conrt.  TbereuBoalUiO'.jattomey  for  plain- 
tiffs concluded  tlie  reading  of  the  extract 
above  set  fortb. 

It  does  not  appear  from  tl>e  record  tbat 
the  attorney  claimed  or  pretended  tbat  be 
was  reading  any  law  to  the  Jury,  nor  was 
there  any  principle  of  law  discussed  in  it, 
but  simply  criticisms  upon  the  manner  and 
methods  of  conducting  the  business  of  com- 
mercial agencies,  and  their  effect  upon  mer- 
clianta  and  business  men  who  happened  to 
be  unfaTorably  reported  by  the  agents  of 
such  institutions.  It  was  not  read  from  a 
book,  nor  was  there  anything  about  It  that 
would  indicate  tbat  it  was  a  bo<dc.  The  at- 
torney reading  it  did  not  call  it  a  lawbook, 
but  a  magazine.  The  Judge  himself  did  not 
gather  from  what  transpired  that  the  attor- 
ney was  reading  law  to  the  Jury,  and,  when 
defendant  objected  to  the  further  reading  of 
it.  ruled  tbat  it  was  not  a  lawbook. 

Appellant  relies  upon  the  case  of  HcUer  v. 
Pub.  Ck).,  153  Mo.  205,  54  S.  W.  457,  as  an 
authority  for  the  statement  that  it  was  er- 
ror to  permit  an  attorney  to  read  law  to  the 
Jury.  That  was  a  case  where  defendant's 
attorney  in  a  libel  suit  insisted  that  the  Jury 
II.LB  .'••o  Judges  of  the  law  as  well  as  of 
.226,^22  S.  ■»  that  therefore  he  was  entitled 
to  re&S*-  5^2,  c  ,  ©f  libel  to  the  Jury,  and 
when  be  unot?.  «  to  do  so  objection  was 
niade  by  the  plaintiff,  and  the  court  refused 
to  permit  the  defendant's  attorney  to  read 
from  the  lawbook  as  he  had  proposed.  The 
court  said:  "Whatever  may  be  the  practice 
in  other  states,  it  is  not  permissible  in  our 
state  to  read  lawbooks  to  a  Jury  in  any  kind 
of  a  case,  and  the  trial  court  did  not  err  in 
stopping  counsel  for  defendant  in  this  case 
when  he  attempted  to  do  so." 

That  there  are  many  cases  in  which  it  has 
been  held  that  it  Is  not  reversible  error  to  re- 
fuse to  allow  an  attorney  to  read  law  to  the 
Jury  may  be  conceded;  upon  the  other  hand, 
there  are  many  Instances  where  appellate' 
courts  haTC  refused  to  reverse  Judgments  be- 
cause the  trial  court  permitted  law  to  be  read. 
The  general  rule,  as  announced  by  the  au- 
thorities, is  that  it  Is  a  matter  resting  large- 
ly within  the  discretion  of  the  court,  whose 
function  it  is  "to  instruct  the  Jury  upon  the 
law,  and,  where  counsel  undertake  to  read 
the  law  to  the  Jury,  the  Judge  may  properly 
Interpose  to  prevent  it;  but  If  the  Judge  sees 
fit  to  permit  this  to  be  done,  and  the  law 
is  correctly  laid  down  In  the  decision  or  book 
used  by  the  counsel,  It  would  not,  we  think, 
constitute  legal  error,  or  be  ground  of  ex- 
ception by  the  other  party,  although  such  a 
practice  is  not  to  be  encouraged."  Williams 
V.  Railroad.  120  N.  Y.  96,  26  N.  E.  1048, 
19  Am.  &  Eng.  Ency.  Law,  620,  624;  2  El- 
liott's General  Practice,  {  694;  Proftatt  on 
Jury  Trial,  !  251;  Legg  v.  Drake,  1  Ohio 
St.  286;  Cory  v.  Sllcoz,  6  Ind.  89;  Harvey 
T.  State,  40  Ind.  516;  Keyon  v.  Sutherland, 
3  Oilman,  99;  Tuller  v.  Talbot,  23  111.  357, 
76  Am.   Dih;.  695;    Rcglna  v.  Courvoisler,  9 


Carrington  &  Payne,  362;  Stefferson  ▼.  R. 
R..  48  Minn.  285,  51  N.  W.  610;  R.  R.  v. 
La  Mothe,  76  Tex.  219,  13  S.  W.  194;  Greg- 
ory V.  R.  R.  Ck).,  37  W.  Va.  606,  16  S.  E. 
819.  In  all  of  these  cases,  whatever  was 
read  to  the  Jury  was  read  as  law  by  which 
they  were  to  be  guided  in  their  deliberations, 
and,  as  the  law  announced  in  those  cases  was 
in  harmony  with  that  laid  down  by  the 
court  in  each  particular  case,  none  of  the 
Judgments  were  reversed  u^ton  the  ground 
of  lawbooks  having  been  improperly  read  to 
the  Jury,  though  the  practice  was  generally 
disapproved  of.  But  In  the  case  at  bar  the 
extract  which  was  read  was  not  read  as  law, 
but,  as  preliminary  to  its  reading,  counsel 
said,  "I  have  noticed  in  the  course  of  my 
reading  some  remarks  in  a  magazine  concern- 
ing commercial  agencies,  which  express  my 
view  better  than  I  can  do  myself,  and,  as  I 
have  not  attempted  to  commit  those  remarks 
to  memory,  I  will  read  them  from  the  publi- 
cation," and  then  proceeded  to  read  a  con- 
siderable portion  of  it  before  an  objection 
was  interposed.  Upon  the  interposition  of 
the  objection,  the  court  said  that  he  "would 
not  go  to  the  extent  suggested  by  the  plain- 
tiffs' attorney,  and  hold  that  It  was  permis- 
sible to  read  law  to  the  Jury;  that  bo  far 
it  did  not  appear  that  he  had  done  so,  and 
the  conrt  assumed  tbat  the  attorneys  upon 
both  sides  knew  what  was  proper  in  the  ar- 
gument of  the  case,  and  In  view  of  the  state- 
ment of  the  plaintiffs'  attorney,  the  court  did 
not  anticipate  that  the  attorney  would  trans- 
cend the  proper  limit,  and,  if  the  defendant's 
attorneys  thought  that  he  did,  they  could 
bring  the  matter  to  the  attention  of  the 
court"  The  reading  of  the.  extract  was  then 
continued  without  further  objection.  It  can- 
not be  said  that  counsel  did  not  have  a  per- 
fect right  to  have  committed  the  article  to 
memory,  and  then  to  repeat  It  to  the  Jury 
as  part  of  his  argument,  whicb  would  be 
Just  as  objectionable^  but  for  the  fact  that 
reading  It  In  print  might  attach  to  It  more 
significance  in  the  minds  of  the  Jury.  And, 
since  it  was  used  solely  by  way  of  argument 
and  Illustration,  was  not  offered  as  presenting 
any  statement  of  the  law  of  the  case,  and 
in  fact  does  not  do  so,  and  was  \n  perfect 
accord  with  the  law  of  the  case  as  presented 
by  the  Instructions,  we  are  of  the  opinion 
that  it  was  not  prejudicial  to  the  defendant, 
and  that  the  Judgment  should  not  be  re- 
versed upon  tbat  ground  alone,  though  we 
do  not  think  the  practice  is  to  be  commended 
or  encouraged. 

There  is  no  merit  in  the  contention  that  the 
verdict  Is  against  the.  evidence,  and  we  deem 
it  unnecessary  to  say  more  with  respect  to 
that  matter.  But  It  Is  insisted  that  the  ver- 
dict is  grossly  excessive,  and  the  result  of 
passion  and  prejudice  against  the  defendant. 
It  is  true  the  verdict  is  large,  but  it  Is  the 
second  one  In  the  case.  The  evidence  show- 
ed that  plaintiffs  were,  at  the  time  of  the 
publication  of  the  libelous  statements,  nier- 
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chants  in  good  standing  and  credit,  and  do- 
ing a  large  and  prosperous  business,  and  as 
a  result  of  these  reports  their  credit  and 
standing  were  ruined,  their  business  wrecked, 
and  they  were  driven  out  of  business.  It 
also  showed  that  the  statements  were  con- 
ceived in  malice,  and  so  continued  to  the  end 
of  plaintiffs'  financial  ruin.  The  verdict  was 
approved  by  the  court  who  heard  the  evi- 
dence. Under  these  circumstances,  should  it 
be  disturbed  by  this  court?    We  think  not. 

In  Pritchard  v.  Hewitt,  91  Mo.  647,  4  8. 
W.  437,  CO  Am.  Rep.  265,  there  is  quoted 
with  approval  from  1  Graham  and  Water- 
man on  New  Trial  (2d  Ed.)  451  (*452)  the 
following  to  wit:  "The  reason  for  holding 
parties  so  tenaciously  to  the  damages  found 
by  the  Jury  in  personal  torts  Is  that  in  cases 
of  this  class  there  is  no  scale  by  which  the 
damages  are  to  be  graduated  with  certainty. 
They  admit  of  no  other  test  than  the  intel- 
ligence of  a  Jury  governed  by  a  sense  of  Jus- 
tice. •  •  •  To  the  Jury,  therefore,  as  a. 
favorite  and  almost  sacred  tribunal,  is  com- 
mitted, by  unanimous  consent,  the  exclusive 
task  of  examining  the  facts  and  circumstan- 
ces, and  valuing  the  injury,  and  awarding 
compensation  in  damages.  The  law  that  con- 
fers on  them  this  power,  and  exacts  of  them 
the  performance  of  this  solemn  trust,  favors 
the  presumption  that  they  are  actuated  by 
pure  motives,  •  *  •  and  it  Is  not  until 
the  result  of  the  deliberation  of  the  Jury  aii- 
pears  In  a  form  calculated  to  shock  the  un- 
derstanding, and  Impress  no  dubious  convic- 
tion of  tlKir  prejudice  and  passion,  that 
courts  have  found  themselves  compelled  to 
interpose."  Dowd  v.  Air  Brake  Co.,  132 
Mo.  379.  34  S.  W.  493;  Woodson  v.  Scott, 
20  Mo.  272;  Chouquette  v.  Electric  Ry.  Co., 
152  Mo.  257,  53  S.  W.  897;  Kuenzel  v.  Ste- 
vens, 155  Mo.  280,  56  S.  W.  1076;  McCloskey 
V.  PuUtzer  Pub.  Co.,  163  Mo.  22,  63  S.  W.  99. 

The  instructions,  taken  all  together,  pre- 
sented every  phase  of  the  case  to  the  Jury, 
and  are  free  from  substantial  error. 

Our  conclusion  is  that  the  Judgment  should 
be  affirmed.  It  is  so  ordered.  All  of  this  Di- 
vision concur. 


SAMS  V.  ST.  LOUIS  A  M.  R.  CO. 

(Supreme  Court  of  Missouri.    March  20,  1903.) 

BKHVANTS  —  INJURIES  —  FELLOW   SBRVANTS- 
NBGHQBNCE— STREET   RAILROADS- 
FELLOW  SERVANT  ACT. 

1.  A  car  starter,  haring  authority  to  direct 
motormen  and  conductors  of  electric  cars  to 
start  from  a  termiuus  of  a  street  railway,  and 
whose  authority  to  rei^Iate  the  time  space  be- 
tween cars  exteuds  all  along  the  line,  is  a  fel- 
low servant  of  such  employes. 

2.  Au  electric  car  stopped  at  a  terminus,  and 
the  conductor  stepped  oft  to  reverse  the  trolley. 
The  company's  car  starter,  seeing  that  the 
wheels  had  not  cleared  a  switch,  directed  the 
motorman  to  move  up.  The  latter  set  the  ap- 
paratus, and  as  the  car  did  not  move,  owing 
to  the  fact  (which  neither  he  nor  the  starter 
noticed)  that  the  trolley  was  off,  he  started  to- 
wards the  other  end  of  the  car,  where  he  was 


to  stand  on  the  return  trip,  without  dosing  the 
apparatus.  When  the  conductor  placed  the 
trolley  on  the  wire,  the  car  shot  forward  and 
injured  him.  Beld,  that  the  negligence  was  in 
the  act  of  the  motorman  in  attempting  to  ex- 
ecute the  order  without  looking  to  .see  what  tlie 
conductor  was  doing,  and  in  leaving  the  ap- 
paratus without  closing  it  against  the  current. 

3.  If  a  corporation  and  its  servants,  who  in 
fact  are  engaged  only  in  operating  a  street  rail- 
road, are  not  covered  by  the  fellow  servant 
statute,  then  the  fact  that  the  charter  of  the 
corporation  authorizes  it  to  own  and  operate  a 
trunk  line  steam  railroad  will  not  bring  them 
within  the  statute,  or  estop  the  corporation 
from  showing  the  fact. 

4.  Rev.  St.  1899.  i  2873,  which  provides 
"that  every  railroad  corporation  owning  or  op- 
erating a  railroad  in  this  state  shall  be  liable 
for  all  damages  sustained  by  any  agent  or 
servant  thereof  while  engaged  In  the  work  of 
operating  such  railroad  by  reason  of  the  negli- 
gence of  any  other  agent  or  servant  thereof," 
does  not  apply  to  street  railroads. 

Gantt,  Brace,  and  Burgess,  JJ.,  dissenting. 

In  Banc.  Appeal  from  St  Louis  Oircolt 
Court;    Franklin   Ferris,  Judge. 

Action  by  Robert  L.  Sams  against  the  St. 
Louis  &  Missouri  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Suit  for  damages  for  personal  Injtiries. 
The  petition  states  that  the  defendant  is  a 
railroad  corporation  owning  and  operating 
a  railroad  from  a  point  named  In  the  city  of 
St.  Louis  to  a  point  named  in  St  Louis 
county,  and  is  engaged  in'  carrying  passen- 
gers and  freight  by  means  of  cars  propelled 
by  steam  and  electricity;  that  on  each  ca¥ 
the  defendant  has  two  employes— a  motoneer, 
whose  station  is  on  the  front  platform,  where 
he  manipulates  the  machinery  through  wlilch 
the  electric  power  is  applied,  and  a  con- 
ductor, who  has  certain  other  duties  to  per- 
form; that  there  was  also  at  the  time  and 
place  of  the  accident  a  third  employ^  of  the 
defendant  whom  the  plaintiff  calls  a  "car 
dispatcher,"  whose  station  was  at  the  eastern 
terminus  of  the  road,  who  had  authority  to 
direct  the  mov^nents  of  the  car,  and  to 
command  the  motoneer  and  conductor  In 
reference  thereto;  that  upon  the  occasion  in 
question  the  plaintiff  was  the  conductor  on 
one  of  these  cars,  one  Horn  was  tbe  mo- 
toneer, and  Hogan  the  car  dispatcher;  that 
Horn  was  without  skill  or  training;  that  on 
January  27,  1898,  at  the  eastern  terminus  of 
the  road,  at  Sixth  and  Locust  streets.  In 
St.  Louis,  while  the  plaintiff,  in  the  due 
discharge  of  bis  duties  as  conductor,  was  on 
the  ground,  in  front  of  the  car.  In  tbe  act  of 
shifting  the  trolley  to  reverse  the  direction, 
the  car,  through  the  negligence  and  lack 
of  skill  of  the  motoneer  and  the  negligence 
of  the  car  dispatcher,  was  suddenly  project- 
ed against  tbe  plaintiff,  crushing  him  against 
another  car  which  was  standing  on  the  track, 
and  Inflicting  on  him  great  bodily  Injuries. 
Specifications  of  the  conduct  of  the  motoneer 
and  car  dispatcher  constituting  tbe  alleged 

f  4.  See  Master  and  Servant,  vol.  I^  Caat.  Olc. 
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negligence  are  set  ont  In  the  petition,  as 
likewise  are  the  particulars  of  the  Injuries 
suffered  by  the  plaintiff.  Hie  answer  was  a 
general  denial,  contributory  negligence  of 
the  plaintiff,  and  a  special  plea  that  defend- 
ant was  a  street  railroad  corporation,  organiz- 
ed for  the  purpose  and  engaged  In  the  busl- 
nes  only  of  conducting  a  street  railroad,  and 
the  plaintiff,  the  motoneer,  and  th^  car  dis- 
patcher were  fellow  servants  employed  In 
operating  the  car,  and  therefore  defendant 
was  not  liable  to  plaintiff  for  the  negligence 
of  his  fellow  servants.  The  reply  was  a  gen- 
eral denial. 

On  the  trial  plaintiff  Introduced  In  evidence 
the  charter  of  the  defendant,  by  which  It 
appeared  that  defendant  was  Incorporated 
as  an  ordinary  railroad  company  under  arti- 
cle 2,  c.  42,  Rev.  St.  1889  (now  article  2,  c. 
12,  Rev.  St.  1899);  also  evidence  showing 
that  it  bad  claimed  and  exercised  the  right 
of  eminent  domain  to  condemn  private  prop- 
erty for  a  part  of  its  right  of  way  outside 
of  the  city;  that  Its  road  in  the  city  was 
in  the  city  streets,  and  of  the  same  character 
as  ordinary  street  railroads,  whilst  in  the 
country  it  was  partly  of  that  character  and 
partly  of  the  character  of  the  ordinary  steam 
railroads;  that  the  cars  of  defendant  were 
moved  by  electricity  under  the  ordinary  trol- 
ley system,  and  for  the  carrying  of  passen- 
gers only,  except  that  defendant  had  one 
car,  propelled  In  like  manner  as  Its  passen- 
ger cars,  which  was  used  to  carry  the  United 
States  mails,  and  one-half  of  it  was  arranged 
to  carry  freight  or  express  packages,  and 
was  so  used;  that  from  its  eastern  terminus 
at  Sixth  street,  west  to  Forty-First  street, 
tbe  road  was  used  jointly  for  the  same  pur- 
pose by  defendant  and  a  street  railway  com- 
pany called  in  the  evidence  the  Suburban. 
Tbe  car  on  which  tbe  plaintiff  was  conduct 
or  was  an  ordinary  street  car,  and  was  be- 
ing used  as  such,  like  the  cars  of  the  Surbur- 
ban  Company  operating  over  the  same  road, 
only  the  defendant's  car  was  red,  and  the 
Suburban's  yellow.  There  was  evidence 
tending  to  show  that  Hogan,  tbe  car  starter, 
had  authority  to  direct  the  conductor  and 
motoneer  when  to  start,  and  that  his  au- 
thority to  regulate  the  time  space  between 
cars  applied  not  only  to  the  starting  at  the 
eastern  terminus,  but  extended  all  along 
tbe  line,  and  that  In  that  matter  the  con- 
ductors and  motoneer  were  ordered  to  obey 
blm;  that  if  bis  orders  were  disobeyed  be 
wonld  report  the  offender,  who  was  therefor 
liable  to  be  BU8i)ended.  There  was  no  evidence 
to  support  tbe  charge  that  the  motoneer  was 
Inexperienced  or  deflclent  in  skill.  The  evi- 
dence as  to  tbe  accident  tended  to  show  as 
follows:  The  road  was  a  double  track,  end- 
ing at  Sixth  street  on  Locust.  Tbe  mode 
of  operating  was:  The  cars  would  come  east 
on  the  south  track.  Tbe  machinery  would 
be  reversed  without  turning  the  cars,  and 
tbey  would  be  passed  over  a  switch  to  the 
north  track,  on  which  tbey  would  return 


west  This  car  came  In  a  little  late,  and 
Hogan,  the  car  starter,  spoke  angrily  to  tbe 
motoneer,  asking  blm  where  be  had  been. 
The  car  stopped,  and  tbe  conductor  stepped 
off  to  reverse  the  trolley;  passing  on  the 
south  side,  holding  tbe  cord.  Hogan  was 
standing  on  the  north  side,  and,  seeing  that 
the  rear  trucks  of  the  car  had  not  cleared 
the  switch,  motioned  or  called  to  the  moto- 
neer to  move  up.  Tbe  motoneer,  as  if  in 
obedience  to  that  direction,  set  the  apparatus 
to  receive  the  electric  current,  but  the  car 
did  not  move,  owing  to  the  fact  (which  nei- 
ther the  motoneer  nor  Hogan  seemed  to  have 
noticed)  that  at  that  moment  the  conductor 
was  in  the  act  of  reversing  the  trolley,  and 
therefore  the  connection  of  tbe  machinery 
with  the  wire  overhead  was  broken.  The 
motoneer,  still  seeming  not  to  see  what  the 
conductor  was  doing,  took  off  the  controller, 
leaving  the  apparatus  open  to  receive  the 
current,  and  started  to  the  other  end  of  tbe 
car,  where  he  was  to  stand  when  going 
west  His  duty,  under  the  circumstances, 
was  to  have  closed  tbe  machine  against  the 
admission  of  the  current  until  the  conductor 
had  readjusted  the  trolley;  but  this  he  neg- 
lected to  do,  and  on  tbe  instant  the  trolley 
touched  the  wire  tbe  car  shot  forward  and 
crushed  the  plaintiff  against  one  of  the 
Suburban  cars  which  was  standing  on  tbe 
track,  and  Inflicted  on  him  great  Injuries. 

At  the  close  of  tbe  plalntlfTs  evidence  tbe 
court,  at  the  request  of  the  defendant,  gave 
I  an  instruction  to  the  effect  that  tbe  plaln- 
I  tiff  was  not  entitled  to  recover.    Thereupon 
!  he  took  a  nonsuit,  with  leave,  and,  his  mo- 
tion to  set  the  same  aside  having  been  over- 
ruled, brings  this  appeal. 

C.  A.  Schnake  and  O.  J.  &.  R.  Lee  Ifudd, 
for  appellant  licKelgban  &  Watts  and  Robt 
A.  Holland,  Jr.,  for  respondent 

VALLIANT,  J.  (after  stating  tbe  facts), 
1.  There  is  nothing  in  the  case  to  justify  a 
conclusion  that  the  car  starter  was.  a  vice 
principal  of  the  defendant.  He  had  certain 
duties  to  perform,  and  in  that  his  word  was 
the  word  of  the  master  to  his  fellow  serv- 
ants; and  if  tbey  refused  to  obey  him  in 
that  particular  they  were,  on  being  reported 
to  the  manager,  liable  to  be  suspended.  But 
each  of  the  other  servants  had  his  peculiar 
duty  to  perform,  and  In  which  bis  word  was 
that  of  the  master.  The  conductor,  by  word 
or  signal  to  the  motoneer,  orders  him  to  start 
or  stop  the  car;  and  If  be  should  refuse  to 
.obey,  and  the  fact  was  reported  to  the  man- 
ager, doubtless  he  would  be  disciplined. 
And  there  may  be  events  in  the  operation 
of  the  car  when  the  motoneer  may  be  in 
duty  bound  to  give  orders  to  tbe  conductor, 
which  be  Is  to  obey.  But  it  would  never 
be  contended  tliat  tbe  conductor  and  moto- 
neer wore  not  fellow  servants.  And  so  is 
a  car  starter,  who  has  no  more  authority 
than  this  man  bad,  the  fellow  servant  of  the 
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conductor  and  motoneer.  Although  the  mo- 
toneer,  in  seeming  obedience  to  the  order  of 
the  car  starter,  did  a  negligent  act,  yet  the 
car  starter  did  not  order  him  to  do  what 
he  did.  The  order  was  to  move  the  car  for- 
ward so  as  to  clear  the  switch.  That  was 
a  proper  thing  to  do,  and  could  have  been 
done  in  a  proper  manner.  The  argument  is 
made  that  the  order  should  not  have  been 
given  at  the  instant  the  conductor  was  In 
the  act  of  readjusting  the  trolley.  Assum- 
ing, as  we  should,  that  the  car  starter  saw 
what  the  conductor  was  doing  when  he 
gave  the  order,  still  the  order  did  not  mean 
that  the  motoueer  should  move  the  car  with 
the  trolley  off,  which  would  have  been  Im- 
possible, but  that  be  should  do  it  in  a  proper 
way.  The  negligence  was  in  the  act  of  the 
motoneer  attempting  to  execute  the  orders 
without  looking  to  see  what  the  conductor 
was  doing,  and  in  removing  the  controller 
and  starting  to  the  other  end  of  the  car 
without  closing  the  apparatus  against  the 
current  which  he  was  bouud  to  know  would 
pass  into  the  machinery  as  soon  as  the  trol- 
ley should  touch  the  wire.  We  do  not  per- 
ceive any  negligence  in  the  act  of  the  car 
starter,  but  undoubtedly  the  act  of  the  mo- 
toneer was  negligence;  and,  if  the  defendant 
is  liable  to  the  plaintiff  for  the  negligence 
of  Ms  fellow  servant,  the  trial  court  erred 
in  giving  the  instruction  which  forced  the 
nonsuit  This  brings  us  to  the  main  ques- 
tion In  the  case. 

2.  The  General  Assembly  passed  an  act 
which  was  approved  February  9,  1897  (Acts 
1897,  p.  96),  the  first  section  of  which  (being 
now  section  2873,  Rev.  St  1899)  Is:  "That 
every  railroad  corporation  owning  or  operat- 
ing a  railroad  In  this  state  shall  be  liable 
for  all  damages  sustained  by  any  agent  or 
servant  thereof  while  engaged  in  the  work 
of  operating  such  railroad  by  reason  of  the 
negligence  of  any  other  agent  or  servant 
thereof:  provided,  that  It  may  be  shown  in 
defense  that  the  person  injured  was  guilty 
of  negligence  contributiug  as  a  proximate 
cause  to  produce  the  injury."  The  question 
is,  does  that  statute  apply  to  the  defendant, 
which  claims  to  be  a  corporation  owning 
or  operating  a  street  railroad,  and  to  its 
servants  engaged  in  the  work  of  operating 
such  street  railroad? 

(a)  Appellant's  first  point  Is  that  the  de- 
fendant is  not  a  street  railroad  corporation, 
but  that  it  is  a  railroad  corporation,  In  the 
fullest  sense  of  the  word,  possessing  all  the 
corporate  powers  of  such.  The  defendant's 
charter,  in  evidence,  shows  that  to  be  th^ 
fact  To  this  point  appellant's  main  arini- 
ment  Is  addressed.  It  Is  urged  that  not  only 
has  the  defendant  such  corporate  powers 
granted  by  its  charter,  but  that  It  has  as- 
serted them  in  court,  and  has  been  permitted 
to  exercise  the  right  of  eminent  domain: 
that  in  a  suit  which  reached  this  court  it 
was  heard  to  say  that  it  was  a  railroad 
corporation  of  general  powers  and  duties, 


and,  as  such,  that  It  could  not  be  restricted, 
nor  could  It  by  contract  restrict  Itself,  to  the 
carrying  of  passengers  only.  St  L.  &  il. 
R.  B.  Co.  V.  Khrkwood,  159  Mo.  239,  60  S. 
W.  110,  53  L.  R.  A.  300.  And  the  argument 
Is  pressed  that  defendant  cannot  be  heard 
to  claim  the  rights,  yet  deny  the  liabilities, 
of  a  general  railroad  corporation.  Referring 
to  the  case  just  cited  (St  L.  &  U.  R.  R.  v. 
Kirkwood),  In  which  this  defendant  assert- 
ed its  powers  as  a  general  railroad  corpora- 
tion, and  resisted  the  effort  of  the  city  of 
Kirkwood  to  restrict  It  to  the  dimensions  of 
a  street  railroad  company,  we  find  that  this 
court  did  not  sustain  the  company  In  its 
assertion;  but,  on  the  contrary,  the  court, 
per  Gantt,  J.,  said:  "We  think  the  facts  in 
evidence  constitute  the  plalntlfT,  so  far  as 
the  city  of  Kirkwood  Is  concerned,  a  street 
railway,  with  the  right  to  transport  passen- 
gers only."  That  essential  differences  exist 
between  railroads  and  street  railroads  is  rec- 
ognized by  the  learned  counsel  for  appellant 
in  their  briefs.  They  review  the  cases  and 
texts  cited  in  the  briefs  for  respondent  and 
cite  many  in  their  own  briefs,  showing  the 
recognized  differences,  and  mark  the  points 
that  distinguish  the  one  kind  from  the  oth- 
er; but  they  answer  all  that  those  law  writ- 
ers say  on  that  subject  by  saying  that  this 
is  not  a  street  railroad  company,  but  it  is 
a  railroad  company,  in  its  broadest  sense  of 
the  term,  because  its  charter  so  declares, 
because  It  was  incorporated  under  article  2 
of  chapter  42,  Rev.  St.  1889  (article  2,  c.  12. 
Rev.  St  1899),  and  not  under  article  8  of 
the  same  chapter,  under  which  street  rail- 
road companies  at  the  date  were  usually  In- 
corporated; and  they  say,  referring  to  a 
corporation  organized  under  article  8:  "When 
a  corporation  so  organized,  and  actually  caa- 
flnlng  Itself  to  the  technical  street  railway 
business,  Is  sought  to  be  held  amenable  to 
the  fellow  servant  act,  it  will  be  time  enough 
for  this  court  to  decide  that  question."  The 
argument  of  the  learned  counsel  for  appel- 
lant proves  this  proposition,  viz.:  The  de- 
fendant, having  by  Its  charter  acquired  and 
assumed  all  the  rights  and  privileges  apper- 
taining to  a  general  railroad  corporation  as 
such,  is  bound  to  assume,  also,  all  the  du- 
ties and  burdens  Imposed  by  law  on  a  gen- 
eral railroad  corporation  as  such.  If,  there- 
fore, our  fellow  servant  statute  imposes  on 
every  railroad  corporation  having  the  charter 
powers  given  in  article  2,  c  12,  Rev.  St 
1899,  liability  for  Injury  to  any  one  of  its 
servants  through  the  negligence  of  his  fellow 
servant,  and  If  the  statute,  so  construed, 
is  constitutional,  then  this  defendant  is  lia- 
ble In  this  case.  And  so  It  would  be,  if  tliat 
were  the  law,  regardless  of  the  particular 
business  the  corporation  was  engaged  In  at 
the  time,  or  of  the  kind  of  work  the  Injured 
servant  and  his  fellow  servant  were  doing. 
If  the  corporation,  on  Its  own  account,  wa* 
erecting  a  depot  building,  and  a  carpentw 
engaged  in  the  work  was  injured  through 
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tbe  negligence  of  another  carpenter  In  the 
same  work,  both  being  employes  of  tbe  com- 
pany, the  company,  on  that  "theory,  would 
be  liable.  In  such  case  It  would  not  avail 
the  company,  when  sued,  to  say:  "We  were 
not  at  that  time  engaged  In  an  operation 
peculiar  to  a  general  railroad  corporation. 
We  were  building  a  bouse,  conducting  the 
work  in  manner  like  any  other  house  builder 
would  do,  and  our  employes  were  not  sub- 
ject to  any  greater  or  different  risk  than 
other  carpenters  In  like  work."  For  to  all 
that,  on  appellant's  theory,  tbe  conclusive 
answer  would  be:  "Tour  charter  determines 
your  character,  and  fixes  your  relation  to 
tbe  fellow  servant  statute."  But  that  can- 
not be  the  law.  Our  fellow  servant  act  It- 
self draws  a  distinction  which  appellant's 
argument  overlooks.  It  does  not  impose  the 
liability  on  railroad  corporations  because 
they  are  railroad  corporations,  nor  does  it 
apply  to  thenn  without  reference  to  the  busi- 
ness in  which  they  are  in  fact  engaged,  nor 
to  their  employes  in  every  capacity.  The 
language  of  the  statute  is:  "Every  railroad 
corporation  owning  or  operating  a  railroad 
In  this  state  shall  be  liable  for  all  damages 
sustained  by  any  agent  or  servant  thereof 
engaged  in  tbe  work  of.  operating  such  rail- 
road by  reason,"  etc.  Thus  we  see  that  by 
the  very  words  of  the  statute  the  liabill^ 
is  not  imposed  on  railroad  corporations  quia 
railroad  corporations,  but  on  concerns  that 
own  and  operate  railroads  in  this  state;  and 
the  liability  is  not  for  damages  sustained 
by  any  servant  of  the  company,  but  only 
by  a  servant  engaged  in  tbe  work  of  operat- 
ing such  road.  From  this  It  is  clear  that 
the  lawmakers  had  In  mind  the  kind  of  work 
in  which  the  men  whom  they  aimed  to  pro- 
tect were  engaged.  The  peculiar  character 
of  the  work  of  operating  a  railroad  was,  to 
the  minds  of  tbe  lawmakers,  the  reason  for 
making  a  peculiar  class  of  tbe  men  engaged 
in  that  work,  and  affording  them  relief  not 
afforded  to  other  hired  seprvants,  and  imiKts- 
ing  on  their  employers .  a  liability  not  im- 
posed on  other  masters.  It  is  tbe  peculiar 
character  of  tbe  work  that  justifies  tbe  stat- 
ute In  tbe  eyes  of  the  Constitution,  and 
it  is  upon  that  ground  alone  that  its  validity 
has  been  upheld.  It  is  tbe  condition,  and 
not  the  theory,  that  justifies  tbe  law.  This 
law  applies  to  a  master  who,  as  a  matter  of 
fact,  owns  or  operates  a  railroad,  and  to  a 
servant  who,  as  a  matter  of  fact,  is  engaged 
in  its  work  of  operating  that  railroad.  It 
applies  to  no  other  master,  to  no  other  serv- 
ant. 

The  business  in  which  the  corporation  was 
engaged  may  Iiave  been  such  as  Its  charter 
did  not  authorize.  Still,  when  tbe  attempt  is 
made  to  bring  the  act  within  tbe  scope  of 
this  statute,  the  question  is  not  wbat  was 
tbe  company  authorized  to  do,  but  what  in 
fact  was  It  doing,  and  in  wbat  work  was 
the  injured  servant  engaged?  The  charter 
gives  no  answer  to  those  questions.  It  is 
73  S.W.- 


concluslve  evidence  of  wbat  the  company 
bad  a  right  to  do,  but  it  la  no  evidence  of 
wbat  in  fact  It  was  doing.  Whether,  under 
its  charter,  defendant  could  lawfully  engage 
In  tbe  street  railroad  business.  Is  a  question 
between  the  state  and  the  defendant.  It  is 
not  In  this  case..  If,  therefore,  a  corporation 
and  its  servants,  who,  as  a  matter  of  fact, 
are  engaged  only  in  operating  a  street  rail- 
road, are  not  covered  by  the  fellow  servant 
statute,  then  tbe  fact  that  the  charter  of 
the  corporation  authorizes  it  to  own  and 
operate  a  trunk  line  steam  railroad  will  not 
bring  them  within  the  statute,  nor  estop  the 
corporation  from  showing  the  fact.  Tbe 
facts  of  this  case  afford  an  illustration  of 
this  principle.  Tbe  evidence  shows  that 
from  Sixth  to  Forty-First  street,  a  distance 
perhaps  of  three  miles,  through  a  densely 
populated  portion  of  the  dty,  this  defendant 
operated  its  cars  over  tbe  same  tracks  over 
which  the  Suburban  Company  operated  its 
cars,  and  the  cars  of  both  companies  were 
operated  in  the  same  manner.  The  only 
means  by  which  tbe  cars  of  one  company 
could  be  distinguished  from  those  of  the  oth- 
er was  that  the  defendant's  cars  were  red, 
while  those  of  the  Suburban  Company  were 
yellow.  It  was  against  a  yellow  car  that  this 
car  of  defendant's  was  crushed.  Inflicting  the 
injuries  on  the  plaintiff.  It  could  Just  as 
well  have  been  the  yellow  car  that  was 
crushed  against  tbe  other,  and  the  conductor 
of  the  yellow  car  injured  by  the  negligence 
of  that  motoneer.  And  suppose  that  had 
been  the  case;  could  we  say  that  the  Subur- 
ban Company  was  not  liable,  because  its 
charter  called  for  a  street  railway,  while  the 
defendant,  in  like  circumstances,  was  liable, 
because  its  charter  called  for  a  regular  steam 
railroad?  Where  there  are  two  concerns  en- 
gaged in  precisely  the  same  business,  and 
both  conducting  It  In  precisely  the  same  man- 
ner, a  statute  which  would  undertake  to  im- 
pose a  liability  on  the  one,  and  not  on  the 
other,  could  not  be  sustained  in  the  face  of 
either  our  state  or  our  federal  Constitution. 
The  defendant's  charter  is  not  decisive  of 
this  case. 

(b)  The  question  remaining  to  be  consider- 
ed Is,  does  the  fellow  servant  statute  apply 
to  concerns  operating  street  railroads,  and 
to  their  servants  engaged  in  that  work?  In 
pursuing  this  inquiry,  we  must  keep  In  mind 
the  fact  that  we  are  dealing  with  an  act  of 
class  legislation  that  marks  off  certain  em- 
ployers of  men,  and  Imposes  on  them  a 
liability  for  injuries  to  their  servants  under 
certain  circumstances  which  is  not  imposed 
on  other  masters;  and  we  must  remember 
that  there  is  a  reason  that  Justifies  that  class 
discrimination,  and  that  a  case,  to  fall  within 
the  operation  of  the  statute,  must  come  with- 
in its  reason. 

It  is  conceded  tliat  the  term  "railroad," 
when  used  In  a  statute,  does  not  always  in- 
clude in  its  meaning  a  street  railroad.  Tbe 
learned  counsel  for  appellant,  in  their  brief. 


Digitized  by 


Google 


690 


73  SOUTHWESTERN  REPORTER. 


(Mo. 


say:  "For  some  purposes  the  law  recognizes 
several  species  of  railroads  and  railroad  com- 
panies, and  recognizes  a  distinction  between 
h  railroad  and  a  street  railroad.  Statutes 
using  the  general  term  'railroad'  may  or 
may  not  apply  to  a  street  railroad."  That  is 
undoubtedly  the  law,  and  therefore,  when 
the  word  "railroad"  Is  used  in  a  statute, 
if  we  want  to  know  If  It  is  Intended  to  em- 
brace in  Its  meaning  a  street  railroad,  we 
must  look  at  the  connection  in  which  it  Is 
used. 

In  support  of  the  contention  that  street 
railroads  are  Included  in  the  scope  of  the 
fellow  servant  statute,  we  are  referred  to 
St.  Louis  Bolt  &  Iron  Co.  v.  Donahoe,  3  Mo. 
App.  559,  and  Koken  Ironworks  ▼.  Ry.  Co., 
141  Mo.  228.  44  S.  W.  269.  Those  two  cases 
decide  that  the  statute  giving  contractors 
and  materialmen  a  mechanic's  lien  on  the 
property  of  railroad  companies  for  their  labor 
and  materials  entering  into  the  construc- 
tion of  the  roads  applies  to  street  railroad 
companies.  Although  the  mechanic's  Hen  law 
Is  to  some  extent  class  legislation,  yet  the 
lines  circumscribing  the  class  or  classes  em- 
braced within  It  are  by  no  means  as  closely 
drawn  as  In  the  statute  now  In  question. 
There  was  no  reason  seen  In  those  cases  for 
a  legislative  policy  that  would  give  a  me- 
chanic or  materialman  who  should  contribute 
to  the  building  of  a  steam  railroad  a  Hen  for 
the  value  of  his  work  or  materials,  and  not 
give  a  like  remedy  to  men  who  should  build 
or  furnish  materials  to  build  a  street  rail- 
road. In  the  first  of  those  cases  the  court, 
per  Bnkewell,  said:  "It  Is  also  a  fact  that 
acts  of  the  Legislature  may  be  passed,  and 
that  sections  of  certain  laws  are  to  be  found 
In  which  railroads  are  spoken  of,  and  when 
it  is  quite  clear,  nevertheless,  that  street 
railroads  are  not  meant."  But  after  recog- 
nizing that  such  distinctions  existed,  the 
court,  with  reference  to  tthe  mechanic's  Il^n 
statute  then  In  band,  said:  "We  can  see  no 
reason  for  giving  the  remedy  provided  In 
this  act  In  the  case  of  one  railroad  which 
would  not  equally  apply  to  every  other  rail- 
road." That  Is  to  say  that  the  reason  upon 
which  that  statute  was  founded  was  In  ev- 
ery way  as  applicable  to  one  kind  of  railroad 
as  to  another.  In  the  second  of  those  two 
cases  (Koken  Ironworks  v.  Ry.  Co.),  which 
was  also  a  mechanic's- Hen  case,  this  court 
referred  to  the  first  case  with  approval,  and 
per  Barclay,  J.,  said:  "When  we  bring  Into 
view  the  various  statutes  affording  Hens  for 
materials  or  labor  furnished  for  the  Improve- 
ment of  land,  and  consider  the  broad  ob- 
jects sought  by  such  legislation,  It  seems 
clear  that  street  railroads  were  not  Intended 
to  be  exempt  from  liability  to  respond  to 
sncb  lien  claims  In  a  proper  case."  The 
0rst  of.  those  cases  was  decided  a  good  many 
years  ago,  when  the  only  street  railroads  In 
the  city  were  horse  railroads,  and  It  was  a 
horse  railroad  that  the  court  was  discussing. 
The  court  saw  no  difference  between  a  horse 


railroad  and  a  steam  railroad,  so  far  as  the 
mechanic's  Hen  law  was  concerned,  and  we 
see  none;  but,  If  that  case  Is  authority  for 
construing  the  fellow  servant  statute  to  In- 
clude street  railroads,  it  would  be  equivalent 
to  saying  that  the  reason  upon  which  tbe 
fellow  servant  statute  is  founded  applies  as 
well  to  horse  railroads  as  to  steam  railroads. 
Appellant's  cause  in  this  court  has  not 
lacked  for  ability  and  Industry  of  counsel. 
They  have  favored  us  with  three  separate 
briefs,  showing  zealous  research  and  learn- 
ing, yet  they  have  given  us  on  this  point  ref- 
erence to  only  those  two  cases.  They  refer, 
also,  to  section  1168.  Rev.  St  1899:  "The 
term  'railroad  ccrpgratlon'  contained  In  tbls 
chapter  shall  be  deemed  aud  taken  to  mean 
all  corporations,  companies  or  individuals 
now  owning  or  operating  or  which  may  here- 
after own  or  operate  any  railroad  in  tbis 
state."  But  that  section  of  the  statute  does 
not  reach  this  question.  It  is  conceded  tbat 
the  defendant  is  a  railroad  corporation,  and 
that  it  is  operating  a  railroad,  but  the  con- 
tention is  that  the  kind  of  railroad  it  is  op- 
erating Is  not  the  kind  referred  to  in  the  fel- 
low servant  statute.  The  section  just  quot- 
ed throws  no  light  on  that  subject.  We 
have  a  statute  (section  1953.  Rev.  St.  1899) 
making  It  a  felony  to  place  an  obstruction  up- 
on or  to  tear  up  a  railroad  track  with  Intent 
to  obstruct  the  passage  of  a  car  or  cars  there- 
on, and  under  that  statute  men  have  been 
convicted,  with  the  aflirmance  of  this  court. 
for  attempting  to  blow  up  with  dynamite  a 
passenger  car  on  a  street  railroad.  State  v. 
Brennan,  164  Mo.  487,  65  8.  W.  325;  State  v. 
Northway,  164  Mo.  613,  65  S.  W.  831.  It  Is 
also  made  a  misdemeanor  (section  1§56)  to 
throw  a  stone  or  other  missile  Into  or  at  a 
train  or  car  or  locomotive,  and  our  St  Louis 
Court  of  Appeals  has  held  that  tbe  offense 
was  committed  by  throwing  a  stone  at  a  car 
on  a  street  railroad.  State  T.  Lang,  14  Mo. 
App.  247.  Although  those  are  penal  stat- 
utes, and  therefore  to  be  strictly  construed, 
yet,  with  the  strictest  construction,  It  is  Im- 
possible to  see  any  sound  reason  why  they 
should  not  apply  to  peraons  maliciously 
threatening  the  lives  and  safety  of  passen- 
gers In  a  street  car,  as  well  as  In  a  car  on  a 
steam  railroad.  The  danger  against  which 
those  statutes  were  aimed  were  not  that 
which  might  result  from  mismanagement 
within,  but  from  felonious  assault  without 
The  danger  to  the  life  of  the  passenger  from 
such  source  In  tbe  street  car  Is  exactly  of  tbe 
same  nature  as  that  to  the  Ufe  of  the  passen- 
ger on  the  car  of  the  steam  raUroad.  The 
dUTerence,  If  any,  Is  only  In  degree,  and  such 
difference  Is  not  obvious.  But  neither  the 
mechanic's  Hen  law  nor  the  penal  statutes 
just  quoted  rest  for  their  constitutionality  on 
such  narrow  grounds  as  does  the  fellow  serv- 
ant act— grounds  that  were  earnestly  contest- 
ed until  the  question  was  finally  decided. 
The  foregoing  are  tbe  only  Missouri  decisions 
to  which  our  attention  has  been  drawn  that 
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can  be  Bald  to  bear  on  the  question  at  all, 
and  they  are  clearly  dlstlngnlshable  from  tbe 
case  at  bar. 

Before  persons  or  corporations  can  be 
marked  out  tor  class  legislation,  tbere  must 
be  In  them,  or  In  their  business  or  property, 
some  peculiar  characteristic  that,  In  the  judg- 
ment of  the  lawmakers,  Justifies  the  distinc- 
tion. State  V.  Loomls,  115  Mo.  307.  22  S.  W. 
350,  21  L.  R.  A.  789.  An  act  of  class  legis- 
lation, to  stand  In  the  face  of  the  Constitu- 
tion, must  include  all  who  belong  to  the  class 
—not  all  who  bear  similarity  In  some  char- 
acteristic to  those  Included,  but  all  who  can- 
not be  distinguished  from  them  In  that  par- 
ticular characteristic  which  justifies  the  act 
And  it  must  include  none  who  do  not  belong 
to  tbe  class,  for.  If  the  Legislature  must  re- 
sort to  the  peculiarity  of  the  business  In 
which  corporations  operating  steam  railroads 
are  engaged  to  find  justification  for  the  act 
in  tbe  eyes  of  tbe  Constitution  it  must  limit 
the  act  to  those  in  whose  business  Is  the 
same  peculiarity  found.  When  the  validity 
of  such  an  act  is  in  question  the  courts  will 
look  into  the  nature  of  the  class  to  see  If  it 
possesses  peculiar  features  which  might  rea- 
sonably call  for  legislative  action,  but  be- 
yond that  they  will  not  Interfere  with  the 
policy  of  tbe  Legislature.  In  the  statute  we 
are  now  considering  the  Legislature  has 
marked  out  railroad  corporations  owning  or 
operating  railroads,  and  their  employes  en- 
gaged in  tbe  operation  of  their  railroads,  and 
has  made  a  law  applicable  to  them  as  a  class. 
We  must  look  Into  the  nature  of  tbe  business 
thus  distinguished,  and  ascertain  what  there 
Is  in  It  that  justifies  the  act,  and  what  object 
tbe  Legislature  had  In  view  In  making  tbe 
law.  Then  If  we  find  that  the  street  rail- 
road business  Is  of  tbe  same  nature,  and  the 
men  engaged  in  that  business  are  within  the 
class  Intended  by  the  Legislature,  we  must 
decide  tbls  case  in  appellant's  favor. 

In  1874  Kansas  enacted  a  fellow  servant 
law  applicable  to  railroad  corporations  alone, 
and  very  similar  to  our  act  of  1897.  The 
constitutionality  of  the  act  was  contested  up- 
on tbe  ground  that  It  was  class  legislation, 
but  the  Supreme  Court  of  the  United  States, 
In  Railway  v.  Mackey,  127  U.  S.  205,  8  Sup. 
Ct  11(31,  32  L.  Ed.  107,  in  deddihg  the  ques- 
tion, said:  "But  the  hazardous  character  of 
tbe  business  of  operating  a  railway  would 
seem  to  call  for  special  legislation  with  re- 
spect to  railroad  corporations,  having  for  ittf 
object  tbe  protection  of  their  employes  as 
well  as  the  safety  of  the  public.  The  busi- 
ness of  other  corporations  Is  not  subject  to 
similar  dangers  to  their  employes,  and  no  ob- 
jections, therefore,  can  be  made  to  the  legis- 
lation on  the  ground  of  Its  making  an  unjust 
discrimination."  There  was  no  question  in 
that  case  as  to  tbe  application  of  the  statute 
to  any  other  than  a  corporation  operating  a 
steam  railroad.  What  Is  there  said  of  tbe 
peculiar  hazard  of  tbe  business  to  Justify  tbe 
statute  refers  to  steam  rallroada. 


In  1887  Minnesota  enacted  a  fellow  servant 
statute,  of  which  ours  Is  almost  a  literal 
copy.  The  Supreme  Court  of  that  state  In 
June,  1895,  had  for  decision  the  very  ques- 
tion now  before  us,  in  I'unk  v.  St  Paul  City 
Ry.  Co.,  61  Minn.  435,  63  N.  W.  1099,  29  L. 
R.  A.  208,  52  Am.  St  Rep.  60S.  As  the  de- 
cision of  that  court  construing  its  statute  was 
rendered  nearly  two  years  before  our  stat- 
ute, in  almost  tbe  same  words,  was  enacted, 
we  may  presume  that  our  legliilature  was 
aware  of  the  interpretation  that  cotirt  put 
upon  it  That  court.  In  two  able  opinions  in 
tbe  case,  held  tbe  statute  did  not  Include 
street  railroads.  Tbe  court  per  Buck,  J., 
said:  "It  Is  a  matter  of  common  knowledge 
that  street  cars  operated  by  cable  or  elec- 
tricity are  more  readily  managed  than  those 
operated  by  steam,  where  long  passenger  and 
freight  trains,  with  thebr  weight  and  momen- 
tum, are  not  so  easily  controlled.  Street  cars 
are  generally  run  separately,  rarely  with 
more  than  two  or  three  coupled  together,  and 
there  is  but  little  danger  of  collision.  They 
do  not  run  so  rapidly,  their  movements  are 
easily  and  quickly  checked,  and  the  road- 
beds are  constructed  upon  level  or  graded 
streets,  without  deep  cuts,  and  .generally 
lighted.  Nor  do  street  railways  carry  freight 
The  greatest  railroad  hazard  and  danger  of 
personal  injury  to  railroad  employes  arises 
from  operating  freight  trains.  •  •  •  Es- 
pecially is  the  danger  in  coupling  freight 
cars  entir^y  absent."  And  In  the  same  opin- 
ion it  is  said:  "If  we  were  to  bold  that  tbe 
term  'railroad,'  In  the  law  of  1887  (Laws 
1887,  p.  69,  c.  13),  applied  to  street  railways, 
because  the  word  Is  broad  enough  to  cover 
all  roads  constructed  of  iron  or  steel  rails 
for  wheels  of  cars  to  run  upon,  we  see  no 
reason  why  It  should  not  be  so  construed 
whenever  found  In  other  legislation  of  this 
state."  Then  the  court  goes  on  to  mention 
some  of  the  requirements  of  other  statbtes  in 
that  state  referring  to  railroads,  which  it  is 
manifest  were  not  designed  to  apply  to  street 
railroads.  And  the  same  Is  true  of  our  stat- 
utes In  general  relating  to  railroads.  In  a 
separate  concurring  opinion  by  Mitchell,  ]., 
in  that  case,  it  is  said:  "The  difference  In 
conditions  affecting  the  risks  to  which  em- 
ployes are  exposed  Is  sufilciently  substantial 
to  authorize  the  Legislature  to  make  the  law 
applicable  to  ordinary  commercial  railroads 
alone,  and  furnishes,  in  my  judgment,  ample 
reason  for  concluding  that  they  so  Intended, 
and  that  they  used  tbe  word  'railroad'  in  its 
ordinary,  popular  sense,  and  in  tbe  sense  in 
which  they  themselves  had  generally  used  It 
In  other  statutes."  We  have  felt  Justified  in 
quoting  at  length  from  the  opinions  In  that 
case  because  they  were  dealing  with  precise- 
ly the  same  question  that  Is  now  before  us, 
and  construing  a  statute  of  their  own  which 
we  afterwards  copied.  That  is  the  only  case 
to  which  we  have  been  referred  where  tbe 
question  as  to  whether  street  railroads  we:fe 
included  in  a  fellow  servant  act  like '  out's 
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was  decided;  but  there  are  many  cases,  re- 
ferred to  in  the  briefs  of  counsel,  arising  un- 
der other  statutes.  In  which  the  distinction 
between  railroads  and  street  railroads  is 
drawn  and  the  gennal  doctrine  runs  through 
them  all  that  the  term  "railroad"  does  not  in- 
clude "street  railroad,"  unless  so  expressed, 
or  necessarily  understood  from  the  context; 
that,  as  a  rule,  the  term  means  steam  rail- 
road only,  and  it  is  the  exception  when  it 
means  street  railroad. 

In  Arkansas  they  have  a  statute  authoriz- 
ing a  city  to  grant  the  right  of  way  through 
its  streets  "to  any  railroad  company,"  but 
the  statute  requires  the  railroad  company  to 
pay  the  property  owners  the  damages  they 
may  sustain  thereby.  In  Williams  v.  City 
Electric  Street  Ry.  Co.  (C.  C.)  41  Fed.  656,  it 
was  decided  that  the  provision  of  the  stat- 
ute' requiring  damages  to  the  property  to  be 
paid  did  not  apply  to  the  ownere  of  a  street 
railroad.  The  court,  per  Caldwell,  J.,  said: 
"The  difference  between  street  railroads  and 
railroads  for  general  trafSc  is  well  under- 
stood." 

In  Iowa  a  statute  made  a  Judgment  against 
"any  railway  corporation"  for  injury  to  per- 
sons or  property  a  lieu  superior  to  that  of  a 
mortgage.  But  It  was  held  (Manhattan  Trust 
Co.  V.  Sioux  City  Cable  By.  [O.  C]  68  Fed. 
82)  that  it  did  not  apply  to  a  street  railroad 
company.  Mr.  Justice  Shlras  delivered  the 
opinion  of  the  court,  in  which  he  said:  "It 
cannot  be  questioned,  on  the  one  hand,  that 
a  company  engaged  in  operating  street  cars 
upon  lines  of  rails  laid  down  along  the  streets 
of  a  town  or  city,  for  the  transportation  of 
passengers.  Is,  in  one  sense,  a  railway  cor- 
poration, nor,  upon  the  other  hand,  that  there 
Is  a  marked  dlfTerence  and  recognized  dis- 
tinction between  street  railway  lines  and 
those  engaged  in  the  general  passenger  and 
freight  traffic  of  the  country." 

In  Oregon  a  statute  gave  the  right  to  con- 
demn land  to  "all  railway  corporations,"  but 
it  was  held  that  that  did  not  include  street 
railway  companies.  Thomson-Houston  E.  Co. 
y.  Simon,  20  Or.  60,  26  Pac.  147,  10  L.  R. 
A.  251,  23  Am.  St.  Rep.  86. 

Iowa  adopted  a  fellow  servant  law  ap- 
plicable only  to  railroad  companies  in  1862, 
and  the  Iowa  court  has  recognized  the  nar- 
row constitutional  ground  on  wliich  the  stat- 
ute stands,  and  has  been  careful  to  keep  it 
on  that  ground.  In  Deppe  v.  Chicago,  etc., 
Ry.,  36  Iowa,  52,  the  court  said:  "The  mani- 
fest purpose  of  the  statute  was  to  give  its 
benefits  to  employes  engaged  in  the  hazard- 
ous business  of  operating  railroads.  When 
thus  limited,  it  is  constitutional.  Extended 
further,  it  Is  unconstitutional."  The  peculiar 
hazardous  business  of  operating  railroad 
trains,  distinguished  from  other  kinds  of 
business,  as  the  ground  upon  which  the  stat- 
ute is  founded,  is  emphasized  in  other  cases 
in  the  same  court.  Schroeder  v.  Ry.  Co.,  41 
Iowa,  344;  Stroble  v.  Ry.  Co.,  70  Iowa,  555, 
81  N.  W.  63,  59  Am.  Rep.  456;  Butler  t.  Ry. 


Co.,  87  Iowa,  206,  64  N.  W.  208;  Larson 
V.  R.  Co.,  81  Iowa,  81,  68  N.  W.  1076;  Akes<ni 
V.  R.  R.,  106  Iowa,  54,  75  N.  W.  676.  Al- 
though the  question  of  the  applicability  of  the 
fellow  servant  statute  to  street  railroads  does 
not  seem  to  have  come  before  the  Iowa  court, 
yet  what  is  said  in  those  cases  as  to  the 
purpose  of  the  statute  leaves  us  to  infer  that 
it  would  place  men  engaged  in  operating 
street  cars  outside  of  the  pale  of  that  statute. 
It  is  not  the  mere  fact  that  men  engaged 
in  operating  railroads  are  subjected  to  haz- 
ard that  has  called  forth  the  legislative  ac- 
tion, for  men  to  whom  no  such  protection  is 
afforded  are  engaged  in  other  kinds  of  busi- 
ness that  are  hazardous  to  as  great  or  greater 
degree— as,  for  example,  some  kinds  of  mining, 
tunneling,  etc.;  but  it  Is  the  peculiar  nature 
of  the  hazard  incident  to  the  ralhroad  busi- 
ness that  makes  the  foundation  of  this  stat- 
ute. .  Reference,  to  this  peculiarity  runs 
through  all  tiie  castis  sustaining  the  validity 
of  the  fello\r servant  statutes..  In  B.  Co.  v. 
Ellis,  165  U.  S.  150,  17  Sup.  Ct  255,  41  L.  Ed. 
CC6,  Mr.  Justice  Brewer  said:  "The  business 
In  which  they  are  engaged  is  of  a  peculiarly 
dangerous  nature,  and  .the  Legislature,  in  the 
exercise  of  its  police  powers,  may  require 
many  things  to  be  done  by  them  In  order  to 
secure  life  and  property.  Fencing  of  rail- 
road tracks,  the  use  of  safety  couplers,  and 
a  multitude  of  other  things,  easily  suggest 
themselves."  In  Lavallee  v.  Ry.  Co.,  40  Minn. 
249,  41  N.  W.  974,  the  court  said:  "The  fre- 
quency and  magnitude  of  'dangers  to  which 
those  employed  in  operating  railroads  are 
exposed;  the  difficulty,  sometimes  Impossibil- 
ity, of  escaping  from  tliem,  with  any  amount 
of  care,  when  they  are  seen;  the  fact  that 
a  great  number  of  men  are  employed,  labor- 
ing in  the  same  work,  so  that  no  one  of  them 
can  know  all  the  others,  their  competency, 
skill,  and  care,  so  that  they  may  be  said  to 
voluntarily  assume  the  risks  arising  from 
want  of  skill  or  care  by  any  one  of  the  num- 
ber—are sufficient  reasons  for  applying  the 
rule  of  liability  of  the  employer  to  employes 
so  employed,  different  from  that  ordinarily 
applied  between  master  and  servant;  but  no 
Just  reason  can  be  suggested  why  such  dif- 
ference should  be  founded,  not  on  the  char- 
acter of  the  employment,  nor  the  dangers  to 
which  those  employed  are  exposed,  but  on 
the  character  only  of  the  employer."  In 
3ohnson  v.  R.  R.,  43.  Minn.  222,  45  N.  W. 
156,  8  L.  R.  A.  419,  the  court  was  consider- 
ing what  employes  were  within  the  scope  of 
the  fellow  servant  statute,  and  said:  "There- 
fore, after  mature  consideration,  our  conclu- 
sion Is  that  If  any  limitation  is  to  be  placed 
by  the  courts  upon  the  application  of  this 
statute  (and,  on  constitutional  grounds,  there 
must  be),  the  only  one  which  will  furnish  any 
definite  or  logical  rule  is  to  hold  tliat  it  only 
applies  to  those  who  are  exposed  to  the 
peculiar  hazards  incident  to  the  use  and  op- 
eration of  railroads,  and  whose  injuries  are 
the  result  of  such  dangers." 


Digitized  by 


Google 


Ho.) 


SAMS  T.  ST.  LOUIS  &  M.  B.  CO. 


693 


Men  engaged  In  tbe  operation  of  street 
rallroada  are  exposed  to  hazards,  but  not  to 
the  peculiar  hazards  which  diatlngulsh  men 
engaged  In  operating  steam  railroads,  and 
which  has  made  them  a  class  for  special 
legislation.  In  1897,  when  this  law  was  en- 
acted, there  were  still  some  street  railroads 
in  this  state  operated  by  horse  power.  If 
tbe  law  applies  to  street  railroads  at  all,  it 
applies  to  street  railroads  of  all  kinds;  and, 
if  it  applies  to  them  now.  It  applied  to  them 
when  it  was  first  enacted,  and,  If  so,  then 
there  was  no  difference  in  Its  application  to 
tbe  driver  of  a  horse  car  and  a  brakeman  on 
a  freight  train.  There  are  employments  at- 
tended with  even  greater  hazard  than  tbe 
operating  of  a  railroad,  but  men  engaged 
in  those  employments  are  not  included  in 
this  class,  because  the  hazard  Is  not  of  the 
same  character.  And  there  are  men  In  the 
employ  of  railroad  corporations  who  are  not 
within  the  class  because  they  are  not  en- 
gaged in  operating  the  railroad.  Thus  tbe 
lines  around  the  class  are  drawn,  and  men 
who  do  not  fill  the  description  are  not  witliin 
those  lines. 

Running  through  all  our  statutes  on  the 
subject  there  Is  an  obvious  distinction  shown 
between  railroads  and  street  railroads.  No 
one  can  read  article  2  of  chapter  12,  Rev. 
St.  1899,  and  gather  the  idea  that  It  has 
any  reference  to  street  railroads.  Then  fol- 
lows article  3,  which  relates  to  street  rail- 
roads only.  The  very  fact  of  the  frequent 
nae  of  the  term  "railroad"  in  our  statutes  In 
such  connection  as  to  Indicate  that  the  Leg- 
islature understood  that  It  would  be  taken,  as 
a  matter  of  course,  to  mean  a  steam  railroad, 
shows  that  the  usual  use  of  the  word  -Is 
with  that  meaning,  and  when  some  other 
meaning  is  Intended  some  additional  word  Is 
used.  Thus  section  1180,  Rev.  St.  1899:  "It 
shall  be  the  duty  of  every  street  railway 
company  or  corporation  operating  a  street 
railway  across  the  tracks  of  a  railroad  com- 
pany to  bring  its  cars  to  a  full  stop  at  least 
ten  and  not  more  than  twenty  feet  before 
reaching  the  tracks  of  the  railroad  company, 
and  it  shall  be  the  duty  of  the  conductor 
or  some  other  employ^  of  the  street  railway 
company,  to  go  forward  to  the  tracks  of 
such  railroad  company  for  the  purpose  of  as- 
certaining whether  a  train  is  approaching 
each  crossing."  In  that  connection  the  word 
"railroad"  is  brought  into  sharp  contact  with 
the  words  "street  railway,"  and  the  Legisla- 
tnre  took  it  for  granted  that  any  one  read- 
ing the  section  would  understand  that  "rail- 
road" meant  steam  railroad,  and  therefore 
did  not  add  any  word  of  qualification  or  ex- 
planation. In  the  Session  Acts  of  1807,  p. 
96,  is  this  fellow  servant  law.  In  which  the 
term  "every  railroad  corporation"  is  used, 
and  Immediately  following  on  the  same  page 
is  another  act,  in  these  words:  "The  rail- 
roads of  this  state  are  required  to  carry 
peddling  cars  of  watermelons  or  cantaloupes, 
strawberries,  blackberries  and  other  perish- 


able fruits,"  etc  The  word  "railroads,"  in 
the  latter  act,  is  used  as  unqualifiedly  as 
the  word  "railroad"  in  the  former,  yet  the 
lawmakers  took  it  for  granted  that  every  one 
would  know  what  the  word  "railroad"  meant 
Then  on  the  next  page  of  the  same  book 
there  Is  an  act  having  in  view  the  construc- 
tion of  a  street  railway,  and  the  term  "street 
railway"  Is  used.  The  title  to  article  2,  c 
12,  is  "Railroad  Companies."  That  to  article 
8  Is  "Street  Railroads."  Then  comes  article 
4:  "Railroad  Classification.  Charges— Com- 
missioners." The  first  section  of  article  4 
is:  "All  railroads  in  the  state  of  Missouri 
are  hereby  divided  into  three  classes,  to  be 
known  as  Class  A,  Class  B  and  Class  C." 
Then  follow  definitions  of  the  classes,  and 
regulations  as  to  charges  for  passengers  and 
freight,  duties  of  railroad  commissioners,  etc. 
Although  the  words  of  that  statute  are  "all 
railroad  corporations  In  the  state  of  Mis- 
souri," yet  manifestly  It  does  not  Include 
street  railroads.  Article  7  of  the  same  chap- 
ter, which  points  out  the  procedure  to  be 
followed  In  condemning  private  property  for 
public  use,  refers  In  general  terms  to  "any 
road,  railroad,  telephone,  telegraph  or  other 
corporation  created  under  the  laws  of  this 
state."  There  not  only  Is  the  term  "rail- 
road corporation"  used  In  unlimited  form,  but 
It  Is  followed  by  the  still  more  general  and 
comprehensive  term,  "other  corporation  creat- 
ed under  the  laws  of  this  state,"  yet  no 
street  railroad  chartered  under  article  3  of 
that  chapter  has  ever  been  accorded  the 
right  of  eminent  domain.  The  only  right  of 
way  such  corporation  can  obtain  is  by  grant 
from  the  city  over  Its  streets,  or  by  grant 
from  private  owners.  Section  1187.  Rev.  St. 
1899.  There  are  many  other  sections  of  our 
statutes  referred  to  In  the  briefs  of  the  learn- 
ed counsel  in  which  the  term  "railroad"  or 
"railroad  corporation"  is  used  without  quali- 
fying words,  yet  manifestly  referring  only  to 
steam  railroads,  but  we  will  not  now  discuss 
them,  because  this  opinion  Is  already  too 
long.  In  almost  every  Instance  where  street 
railroads  are  intended  In  our  statutes,  street 
railroads  are  named.  In  every  instance 
where  steam  railroads  are  intended,  the 
word  "railroads"  only  is  used.  The  fellow 
servant  law  of  1897  does  not  designate  street 
railroads  by  name,  nor  by  any  words  neces- 
sarily indicating  an  Intention  to  mclude  them; 
and,  as  such  companies  are  neither  within 
the  letter  nor  reason  of  the  law,  it  does  not 
apply  to  them.  This  is  the  view  the  learned 
trial  judge  took  of  the  law,  and  he  was  cor- 
rect. 
Tbe  judgment  Is  afiSrmed. 

ROBINSON,  0.  J.,  and  MARSHALL  and 
FOX,  JJ.,  concur.  BRACE,  OANTT,  and 
BURGESS,  JJ.,  dissent 

GANTT,  J.  (dissenting).  This  is  an  action 
for  damages  growing  out  of  personal  injuries 
alleged  to  have  been  suffei'ed  by  the  plaintiff 
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through  the  negligence  of  defendant,  a  rail- 
road company  organized  under  the  laws  of 
this  Btate,  and  operating  a  railroad  from  the 
comer  of  Sixth  and  Locust  streets,  in  the 
city  of  St.  Louis,  to  Meramec  Highlands,  a 
point  on  the  Meramec  river,  in  St.  Louis  coun- 
ty. In  this  state.  The  petition  alleges  that 
plaintiff  was  a  conductor  and  employfi  of  de- 
fendant on  said  railroad  on  the  27th  day  of 
January,  1888,  and  on  said  day  one  Jesse  B. 
Horn  was  also  an  employ^  of  said  railroad 
company  as  motoneer  of  car  No.  348,  of  which 
plaintiff  was  conductor;  that  said  car  was 
propelled  by  electricity;  that  In  operating 
said  car  It  was  the  custom,  when  a  car  reach- 
ed the  eastern  terminus  of  said  road,  at  Sixth 
and  Locust  streets,  in  St  Louis,  to  change 
the  operating  machinery  so  as  to  return  said 
car  westwardly  over  the  tracks  on  which  It 
bad  come;  that  the  motoneer  would  bring 
his  car  to  a  standstill,  and  turn  off  the  elec- 
tric current  from  the  machinery;  the  con- 
ductor then  would  release  the  rope  which 
held  the  trolley  pole  to  the  wire,  alight  from 
his  car,  pull  down  the  trolley  pole  from  the 
overhead  wire,  and,  by  means  of  a  rope  which 
was  attached  to  one  end  of  the  trolley  pole, 
move  the  trolley  pole  around  to  the  opposite 
end  of  the  car,  and  again,  by  releasing  the 
rope,  raise  the  trolley  pole  to  the  overhead 
wire,  and  while  the  conductor  was  so  en- 
gaged the  motoneer  was  required  to  keep  the 
power  or  electric  current  turned  off,  so  that 
the  car  would  remain  stationary,  but  that  at 
the  time  and  on  the  day  mentioned  in  the 
petition,  while  plaintiff,  as  conductor,  was 
carrying  the  trolley  pole  around  to  the  oppo- 
site or  east  end  of  said  car,  Horn,  the  moto- 
neer, negligently  failed  to  withhold  the  elec- 
tric current  from  the  machinery,  but  did, 
without  the  knowledge  of  plaintiff,  and  while 
plaintiff  was  reversing  the  trolley  pole,  so 
arrange  the  machinery  as  to  admit  of  the 
entrance  of  the  electric  current  from  the  over- 
head wire  Into  the  machinery  of  the  car,  and 
while  the  said  car  was  thus  arranged  the 
plaintiff,  unaware  of  this  negligent  act  of 
Horn,  raised  the  trolley  pole  to  the  overhead 
wire,  thus  connecting  the  car  with  the  over- 
head wh-e,  and  Immediately  the  electric  cur- 
rent, by  reason  of  the  negligent  act  of  Horn 
as  aforesaid,  entered  the  machinery  of  the 
car,  and  caused  it  to  suddenly  bound  forward 
with  great  force  and  violence  against  and 
upon  plaintiff,  whereby  plaintiff  was  knocked 
and  forced  upon  and  against  the  platform  of 
another  of  defendant's  cars,  then  and  there 
standing  upon  the  track  In  front  of  said  car; 
that  his  right  hand  was  crushed  and  mashed 
so  that  he  has  lost  the  use  of  It  permanently; 
that  his  right  leg  was  crushed  and  disabled 
forever-!-from  all  of  which  injuries  he  Is  per- 
manently disabled,  to  his  damage  in  the  sum 
of  $23,000.  The  answer  contains,  first,  a  gen- 
eral denial;  second,  a  plea  of  contributory 
negligence;  and,  third,  the  following  special 
defense:  "Said  defendant,  further  answering 
said  petition,  states  that  it  was  on  the  occa- 


sion in  question.  Is  now,  and  has  been  for  a 
long  time,  a  street  railroad  corporation  only, 
organized  and  existing  under  the  laws  of  the 
state  of  Missouri  for  the  purpose  only  of  oper- 
ating, and  it  was,  has  been,  and  Is  only  oper- 
ating, a  street  railroad  by  electricity  for  the 
carriage  of  passengers,  and  said  railroad 
company  was  neither  organized  nor  Incorpo- 
rated for  operating  a  railroad  by  steam,  nor 
has  It  ever  operated  a  railroad  by  steam,  nor 
wa.s  it  on  the  occasion  in  question,  nor  did 
it  then  nor  has  It  at  any  time  since  operated 
any  other  than  a  street  railroad  for  the  car- 
riage of  passengers  on  its  said  line,  beginning 
at  or  near  Sixth  and  Locust  streets,  in  said 
dty  of  St  Louis,  and  running  In  a  westerly 
direction  over  various  streets  in  said  dty  to 
the  western  boundary  of  said  city;  that  on 
the  occasion  in  question  the  agents  and  em- 
ployte  of  defendant  named  in  plaintltTs  peti- 
tion, and  charged  with  negligence  in  the  per- 
formance of  their  duties,  to  wit,  James  B. 

Horn,  motorman,  and Hogan,  were  the 

fellow  servants  of  the  plaintiff  In  and  about 
the  operation  of  the  car  of  which  the  said 
plaintiff  was  conductor,  and  which  was  one 
of  the  cars  that  the  said  defendant  used  in 
the  operation  of  its  said  street  railroad  on  Its 
line  of  street  railroad  aforesaid,  and  said  de- 
fendant further  says  that  the  said  plaintiff, 
by  virtue  of  his  employment  as  fellow  serv- 
ant of  said  Horn  and  Hogan,  assumed  the 
risk  on  his  part  of  any  negligence  on  tbe  part 
of  said  agents  or  employ^  of  defendant,  or 
either  of  them,  as  fellow  servants  of  him,  the 
said  plaintiff,  and  that  if,  on  the  occasion  in 
question,  the  plaintiff  was  injured  in  conse- 
quence of  any  negligence  of  either  said  Horn 
or  said  Hogan,  the  said  plaintiff,  by  virtue 
of 'his  said  employment  and  by  virtue  of  the 
said  Horn  and  Hogan  being  his  fellow  serv- 
ants in  the  operation  of  said  car  at  the  place 
where  he  was  Injured,  and  on  the  occasibn  bi 
question,  assumed  the  risk  of  said  negligence, 
by  virtue  of  the  nature  and  character  of  his, 
the  said  plalntlfTs,  employment  by  said  de- 
fendant, and  said  defendant  is  not  liable  to 
said  plaintiff  for  any  injury  caused  on  tbe 
occasion  in  question  by  any  negligence,  if 
any,  which  the  said  Horn  or  the  said  Hogan 
was  guilty  of,  causing  the  injuries  complabi- 
ed  of  by^sald  plaintiff  in  his  petition."  Plain- 
tiff replied,  denying  all  tbe  new  matter  set 
up  in  the  answer.  There  was  substantial  evi- 
dence tending  to  prove  the  allegations  of  tiie 
petition  as  to  the  manner  in  which  the  injury 
to  plaintiff  occurred.  Plaintiff  also  offered 
and  read  in  evidence  the  articles  of  incorpo- 
ration of  defendant,  showing  It  was  organ- 
ized under  the  general  railroad  law  of  this 
state,  known  as  article  2,  c.  42,  Rev.  St.  Mo. 
1889,  and  evidence  showing  its  proceedings  as 
such  to  condemn  lands  for  a  right  of  way  in 
St  Louis  county;  also  evidence  of  the  ex- 
tent and  nature  of  his  Injuries.  At  the  close 
of  plalntlfTs  case  tbe  defendant  prayed  and 
the  court  gave  an  Instruction  that  under  the 
pleadings  and  evidence  the  verdict  must  be 
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for  defendant,  and  thereupon  plaintiff  took  a 
nonsuit,  with  leave  to  move  to  set  the  same 
aside,  and  afterwards,  and  within  four  days, 
moved  the  court  to  set  aside  said  nonsuit, 
and,  among  other  things,  assigned  as  error 
the  giving  of  said  Instruction,  which  motion 
the  court  overruled,  and  thereupon  plaintiff 
perfected  his  appeal  In  due  form  to  this  court 

1.  This  record  requires  a  construction  by 
this  court  of  the  scope  and  effect  to  be  given 
to  an  act  of  the  Legislature  of  this  state 
approved  February  0,  1897  (Acts  1897,  p.  9^, 
and  commonly  known  as  the  "Fellow  Serv- 
ant Act."  It  Is  entitled  "An  act  to  define 
the  liabilities  of  railroad  corporattons  In  re- 
lation to  damages  sustained  by  their  em- 
ployees, and  to  define  who  are  fellow-servants 
and  who  are  not  fellow-servants,  and  to  pro- 
hibit contracts  limiting  liability  under  this 
act."  Tha  first  section  Is  as  foUows:  "That 
every  railroad  corporation  owning  or  operat- 
ing a  railroad  In  this  state  shall  be  liable  for 
all  damages  sustained  by  any  agent  or  serv- 
ant thereof  while  engaged  in  the  work  of 
operating  such  railroad  by  reason  of  the 
negligence  of  any  other  agent  or  servant 
thereof:  provided,  that  It  may  be  shown  In 
defence  that  the  person  Injured  was  guilty  of 
n^llgence  contributing  as  a  proximate  cause 
to  produce  the  injury." 

By  sustaining  the  demurrer  to  plaintiff's 
evidence,  the  trial  court  obviously  held  that 
defendant  was  operating  a  street  railroad, 
and  that  the  above-quoted  statute  had  no 
application  to  street  railroads;  In  short,  that 
the  words  "every  railroad  corporation  own- 
ing or  operating  a  railroad  in  this  state"  do 
not  mean  "every  railroad,"  but  those  only 
which  own  or  operate  steam  railroads,  and 
the  word  "railroad"  must  l>e  restricted  to 
those  only  who  operate  their  cars  In  trains, 
and  by  steam  as  the  motive  power.  That  the 
words  of  the  act,  "every  railroad  corpora- 
tion," are  broad  enough  in  themselves  to  in- 
clude street  and  electric  railroads  as  well  as 
steam  railroads,  will  not  be  denied;  that 
they  are  plain,  unambiguous,  and  compre- 
hensive enough  to  include  all  railroads,  can- 
not be  doubted.  Prima  facie,  the  act  applies 
to  street  as  well  as  any  and  all  other  rail- 
roads. Bloxham  t.  St  Ry.  C!o.  (Fla.)  18 
South.  444,  29  L.  R.  A.  507,  51  Am.  St.  Rep. 
44.  The  rule  of  construction  Is  that  where  a 
law  Is  clearly  expressed  It  is  the  duty  of  the 
court  to  adhere  to  the  literal  expression,  un- 
less such  construction  would  lead  to  a  pal- 
pable absurdity.  Thus  in  Smith  v.  State, 
66  Md.  215,  7  Atl.  49,  a  married  woman 
was  sued  Jointly  with  her  husband,  and 
she  pleaded  specially  her  disability  of  cover- 
tnre,  to  which  plaintiff  demurred.  This 
brought  the  act  of  1872  of  that  state  before 
the  court  for  construction,  which  provided 
that  "any  married  woman  may  be  sued 
Jointly  with  her  husband  on  any  bond,"  etc. 
Laws  1872,  p.  442,  c.  270.  The  contention 
was  that  the  act  did  not  apply  to  oflJclal 
bonds,  but  said  the  court:    "Whatever  lati- 


tude may  at  one  time  have  been  assumed 
by  courts  in  the  construction  of  statutes, 
the  more  recent  cases  have  established  the 
rule  that,  when  the  language  of  a  legislative 
enactment  Is  clear  and  unambiguous,  a  mean. 
lug  different  from  that  which  the  words 
plainly  Imply  cannot  be  Judicially  sanction- 
ed." Citing  Green  v.  Wood,  7  Q.  B.  185; 
Woodbury  v.  Berry,  18  Ohio  St  462;  U.  S. 
V.  Ragsdale,  1  Hemp.  497,  Fed.  C^s.  No. 
16,113;  Bosley  v.  Mattlngly,  14  B.  Mon.  80. 
"When  the  Legislature  says  she  may  be  sued 
on  any  bond  executed  Jolntiy  with  her  hus- 
band, can  the  Judicial  department  of  the 
government  undertake  to  say  that  the  law- 
makers meant  she  shall  not  be  sued  on  some 
bonds  executed  Jolntiy  with  her  husband? 
Such  a  determination  could  only  be  rea'ch- 
ed  by  a  species  of  Judicial  legislation  not 
sanctioned  by  any  authority,  and  extremely 
dangerous  If  once  established  as  a  prece- 
dent" In  Woodbury  v.  Berry,  18  Ohio  St 
458,  the  Supreme  Court  came  to  the  con- 
clusion that  certain  words  had  by  accident 
or  oversight  been  omitted  from  an  act,  but 
notwithstanding  this  they  say:  "Ita  lex  scrlp- 
ta  est  The  language,  as  it  stands,  is  clear, 
explicit,  and  unequivocal.  It  Is  our  legitimate 
function  to  interpret  legislation,  but  not  to 
supply  Its  omissions."  Citing  Sedgwick  on 
Stat  &  Const  Law,  231.  In  Bradbury  t. 
Wagenhorst,  54  Pa.  180,  the  statute  required 
a  copy  of  the  instrument  sued  on  to  be  filed 
with  the  clerk  before  Judgment  should  be  en- 
tered. It  was  contended  that  there  was  no 
necessity  for  a  copy  of  claims,  since  the  me- 
chanic's lien  law  required  a  bill  of  particu- 
lars to  be  filed  Iq  order  to  make  a  lien,  but 
the  court  answered,  "Whatever  may  have 
been  the  legislative  thought,  no  ambiguity 
exists  in  what  they  have  said;  and,  when  the 
words  of  a  statute  are  plainly  expressive  of 
an  Intent,  the  Interpretation  must  be  in  ac- 
cordance therewith."  So  in  Bennett  v. 
Worthlngton,  24  Ark.  487,  it  was  urged  that 
the  statute  of  limitations  ought  not  to  run 
during  the  time  the  courts  were  closed  on 
account  of  the  war  between  the  states;  but 
the'.  Supreme  Court  held  that,  as  no  such 
exception  was  Included  In  the  statute,  the 
court  could  not  enforce  the  equity  in  belialf 
of  plaintiff,  saying:  "The  correct  rule  to  be 
extracted  from  the  authorities  Is  that,  where 
the  will  of  the  Legislature  Is  clearly  express- 
ed, the  courts  adhere  to  the  literal  expression 
of  the  enactment,  without  regard  to  conse- 
quences, and  every  construction  derived  from 
a  consideration  of  Its  reason  and  spirit  should 
be  discarded." 

At  the  time  this  law  was  enacted  there  was 
a  general  provision  In  our  statutes  defining 
the  term  "railroad  corporations"  as  follows 
(section  1163,  Rev.  St  1899):  "The  term  'rail- 
road corporation'  contained  In  this  chapter 
shall  be  deemed  and  taken  to  mean  all  cor- 
porattons, companies  or  individuals  now  own- 
ing or  operating,  or  which  may  hereafter 
own  or  operate,  any  railroad  in  this  state.' 
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But  It  la  planelbly  and  ably  contended  tbat 
In  the  various  laws  of  this  state  governing 
railroad  corporatlonB  the  word  "railroad"  has 
a  well-defined  and  clearly  understood  mean- 
ing, and  is  never  confounded  with  "street 
railroad,"  and  various  sections  of  the  gen- 
eral railroad  law  are  cited  to  show  tbat  they 
have  no  reference  to  street  railroads.  Tbat 
there  are  many  provisions  of  the  various 
acts  in  regard  to  railroads  which  do  not  ap- 
ply to  street  railroads  may  be,  and  Is,  con- 
ceded; but  the  statement  of  counsel  Is  en- 
tirely too  broad,  when  they  assume  that 
those  laws  do  not  apply  at  all  to  street  rail- 
roads, as  an  examination  of  the  decisions  of 
this  court  will  clearly  demonstrate.  In  Ko- 
ken  Ironworks  v.  The  Robertson  Avenue  Ey. 
Co.,  141  Mo.  228,  44  S.  W.  2C9,  it  was  con- 
tended by  the  defendant,  a  street  railway 
company,  that  sections  6743,  C744,  6747,  6754, 
6756,  Rev.  St.  1889,  giving  a  lien  for  work 
and  material  upon  the  roadbed,  depots,  roll- 
ing "took,  station  bouses,  etc.,  did  not  In 
terms,  and  were  never  intended  by  the  Leg- 
islature to,  einbrace  street  railways;  but  this 
court  held  adversely  to  its  contention,  say- 
ing: "Undoubtedly  much  of  the  language 
of  that  law  Is  applicable  to  railroads  operat- 
ed by  steam.  Those  were  the  roads  to  which 
the  act  was  chiefly  desired  to  apply.  But 
the  general  terms  of  the  law  are  also  sus- 
ceptible of  application  to  street  railroads, 
and  we  find  nothing  in  any  part  of  the  en- 
actment to  Indicate  that  such  application 
Is  not  intended.  *  •  •  Laws  of  this  na- 
ture should  receive  a  fair  and  rational  In- 
terpretation, and  full  effect  be  given  to  the 
remedial  purpose  that  constitutes  their  spir- 
it" The  St.  Louis  Court  of  Appeals  had  pre- 
viously given  those  sections  the  same  Inter- 
pretation in  St.  Louis  Bolt  &  Iron  Co.  ▼. 
Donaboe  et  al.,  3  Mo.  App.  659,  In  which 
Judge  Bakewell,  speaking  for  the  court, 
says:  "It  Is  a  fact  that  acts  of  the  Legisla- 
ture may  be  passed  and  that  sections  of  cer- 
tain lows  are  to  be  found  in  which  railroads 
are  spoken  of,  and  where  it  is  quite  clear, 
nevertheless,  that  street  railroads  are.  not 
meant.  But  we  do  not  see  how  these  facta 
affect  the  question  here.  A  street  railroad 
or  borse  railroad  is  none  the  less  a  railroad 
because  the  Baltimore  &  Ohio  Railroad  is 
also  a  railroad;  and,  where  the  Legislature 
cites  the  term  without  limitation,  it  will  be 
taken  to  use  it  In  its  broadest  sense,  unless 
It  appears  from  the  face  of  the  enactment 
that  it  meant  to  restrict  the  word  to  one 
class  of  railroads  or  the  other."  But  again, 
section  1953,  Rev.  St.  1899,  makes  It  a  crime 
to  obstruct  any  railroad,  and  this  court,  In 
the  cases  of  State  v.  Brennan,  104  Mo.  487, 
65  8.  W.  325,  and  State  v.  NortUway,  164  Mo. 
513,  65  S.  W.  331,  held  that  the  term  "rail- 
road" was  broad  enough  to  Include  cable  and 
electric  street  railroads.  The  same  conclu- 
sion was  reached  by  the  Supreme  Court  of 
California  upon  an  altogether  similar  crim- 
inal statute.    People  t.  Stitcs,  75  Cal.  570, 


17  Pac.  693.  And  the  identical  point  was 
again  afilrmed  In  Price  t.  State,  74  Ga.  378, 
and  Com.  v.  McCaully  et  al.,  2  Pa.  DIst. 
Rep.  63;  Mlllvale  Borough  t.  Ry.  Co.,  131 
Pa.  1,  18  Atl.  993,  7  L.  B.  A.  369.  In  Gyger 
V.  Railway  Co.,  136  Pa.  104,  20  AtL  399,  the 
Supreme  Court  of  Pennsylvania  laid  down  a 
very  satisfactory  rule,  to  wit,  that  "rail- 
way" and  "railroad"  are  synonymous,  and 
In  all  ordinary  circumstances  are  to  be  treat- 
ed as  without  distinction,  and  when  either  of 
them  is  used  in  a  statute,  and  the  context 
requires  that  a  particular  kind  of  a  road  Is 
Intended,  that  kind  will  be  held  to  be  the 
subject  of  the  statutory  provision;  but  If 
the  context  contains  no  such  Indication,  and 
either  of  the  words  is  used  in  describing  the 
subject-matter,  the  statute  will  be  held  ap- 
plicable to  every  species  of  road  embraced 
within  the  general  sense  of  the  word  used. 
In  Hestonvllle  v.  R.  Co.,  89  Pa.  210,  it  was 
held  that  the  word  "railroad"  applied  to 
street  railways.  Indeed,  as  pointed  out  by 
Judge  Bakewell  In  St.  Louis  Bolt  &  Iron  Co. 
V.  Donaboe,  the  first  street  railroads  con- 
structed In  the  city  of  St.  Louis  were  con- 
structed under  the  ttaen  existing  general 
railroad  corporation  laws  of  this  state,  and 
it  was  not  until  1866  that  the  general  act 
concerning  corporations  was  passed,  author- 
izing the  formation  of  manufacturing  and 
business  companies  for  the  purpose  of  con- 
structing horse  railroads.  In  Illinois  an  act 
passed  in  1855  (Laws  1855,  p.  304),  wWlst 
horse  railroads  were  In  existence  in  Illinois, 
giving  certain  powers  to  "railroads,"  was 
held  to  include  horse  as  well  as  steam  rail- 
roads. Chicago  V.  Evans,  24  III.  52.  These 
cases  sufllclently  Indicate  tbat  it  Is  not  ac- 
curate to  state  that  the  word  "railroad" 
always  refers  to  steam  railroads,  and  tbat 
when  street  railways  are  to  be  Included  tbey 
are  specifically  named  as  such.  On  the  con- 
trary, tbe  great  weight  of  authority  is  that. 
If  the  context  contains  no  such  Indication, 
a  statute  containing  the  word  "railroad" 
will  be  held  to  include  every  species  of  rail- 
road which  is  embraced  within  tbe  general 
sense  of  that  word. 

Looking  now  more  closely  to  the  act,  we 
find  it  is  a  short,  remedial  act,  of  four  sec- 
tions only,  and  not  a  word  In  It  to  Indicate 
that  it  was  the  intention  of  tbe  Legislature 
to  restrict  it  to  steam  railroads  operating 
long  trains.  Being  remedial,  tbe  uuiversal 
rule  Is  that  it  should  receive  a  liberal  con- 
struction, to  cure  the  evil  whicb  it  was  In- 
tended to  remedy.  "The  old  law,  tbe  mis- 
chief, and  the  remedy  must  be  kept  In  mind." 
Prior  to  the  enactment  of  this  statute  the 
courae  of  decision  was  tbat  a  master,  in 
this  state,  was  not  liable  to  his  servant  for 
Injuries  occasioned  by  tbe  negligence  of  his 
fellow  servant.  For  many  years  counsel  en- 
deavored to  get  this  court  to  change  tbls  rule, 
but  the  answer  was  tbat  this  was  a  legisla- 
tive function;  that  It  was  the  duty  of  the 
court  to  declare,  not  to  make,  the  law.    It 
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Is  wlikUii  the  knowledge  of  all  of  us  that  this 
ruling  occasioned  the  passage  of  this  law. 
But  connsel  urge  that  the  reason  of  the  law 
would  exclude  its  application  to  street  rail- 
ways, because  they  say  in  the  operation  of 
the  car  two  persons  only  were  employed— a 
conductor  and  a  motorman— and  the  reason 
for  changing  the  law  was  that  steam  rail- 
roads had  a  large  number  of  employes  operat- 
ing freight  and  passenger  cars  in  trains,  and 
there  resulted  a  consequent  want  of  oppor- 
tunity on  the  part  of  the  employes  to  observe 
and  watch  their  co-empIoy6s  in  the  same 
serrice,  and  thus  discover  their  negligence, 
and  an  opportunity  to  quit  the  service  If  these 
negligent  co-empIoy6s  were  not  discharged. 
Doubtless  this  was  one  of  the  reasons,  but 
it  cannot  be  that  it  was  the  only  one,  because, 
if  it  was,  if  an  employ^,  as  a  fireman,  closely 
associated  in  the  same  cab  with  an  engineer, 
was  injured  by  the  negligence  of  the  latter, 
it  could  be  urged  with  the  same  plausibility 
that,  being  so  closely  associated,  they  did  not 
fall  within  the  reason  which  prompted  the 
passage  of  the  act,  to  wit,  that  they  had  no 
opportunity  to  watch  the  conduct  of  each 
other.  There  is  no  such  exception  written  in 
the  law.  Under  its  terms  an  employ^  in- 
jured by  the  negligence  of  another  servant 
of  the  same  company  would  not  be  turned 
out  of  court  because  his  employment  brought 
him  so  closely  in  contact  vrith  him  that  he 
could  observe  his  conduct.-  If  a  fireman  or 
engineer,  then,  can  recover  for  injuries  oc- 
casioned by  the  other,  whose  duties  call  them 
together  on  the  same  cab,  bow  can  it  be 
maintained  that  a  motorman  or  conductor, 
operating  at  different  ends  of  the  same  car, 
is  not  equally  entitled  to  be  protected  from 
the  negligence  of  the  other?  Moreover,  since 
the  application  of  electricity,  and  the  opera- 
tion of  cars  by  cables,  It  is  not  true  that 
only  one  car  can  be  operated,  but  frequently 
it  occurs  that  two  and  three  cars  are  con- 
nected in  the  same  train.  Neither  can  it  be 
said  that  the  high  rate  of  speed  of  steam  cars 
makes  It  necessary  to  apply  a  different  rale, 
as  the  modern  electric  car  easily  makes  from 
18  to  25  miles  an  hour.  II:  is  true  that  the 
Supreme  Court  of  Minnesota,  a  tribunal 
whose  opinions  and  Judgments  entitled  It  to 
our  highest  respect,  attached  great  im- 
portance to  these  considerations  In  Funk  v. 
St.  Paul  Caty  R.  Co.,  61  Minn.  435,  63  N. 
W.  1099,  29  L.  B.  A.  208,  52  Am.  St.  Rep. 
008.  It  Is  proper  to  remark,  moreover,  that 
the  Minnesota  court  based  its  opinion  upon 
an  additional  reason.  On  page  439  of  the 
report  page  1101,  63  N.  W.,  29  L.  R.  A.  208, 
52  Am.  St  Rep.  C08,  It  is  said:  "It  la  claimed 
by  appellant's  connsel.  and  not  denied  by  the 
counsel  for  respondent,  and  such  we  believe 
to  be  the  fact  that  on  February  24,  1887, 
when  the  general  law  of  that  year  was 
passed,  there  were  no  cable  or  electric  street 
railways  In  existence  In  this  state.  If  so, 
what  was  the  legislative  Intent  In  using  the 
word  "railroad'  in  the  law  of  1887,  to  be  de- 


duced from  the  whole  and  every  part  of  the 
statute,  taken  together,  upon  the  subject  of 
railroads?  'When  the  words  of  a  statute  are 
not  explicit  the  intention  Is  to  be  collected 
from  the  context  from  the  occasion  and  ne- 
cessity of  the  law,  from  the  mischief  felt 
and  the  object  and  remedy  In  view.'  Potter's 
Dwarr.  St  194,  note  13.  What  was  the  mis- 
chief felt  which  resulted  In  the  passage  of 
this  law?  Was  it  a  danger  known  or  un- 
known? We  must  assume  that  it  waa  deal- 
ing with  and  acting  upon  existing,  facts  with- 
in its  knowledge.  Of  course,  if  the  language 
used  was  entirely  free  from  ambiguity,  and 
broad  enough  to  include,  unknown  things 
which  might  spring  into  existence  in  the 
future,  they  would  be  deemed  to  come  with- 
in and  be  subject  to  the  evident  meaning  of 
the  terms  used."  Much  weight  is  given  by 
both  the  learned  Judges  who  filed  opinions  In 
that  case  to  the  fact  that  In  the  previous 
legislation  in  that  state  the  word  "railroad" 
bad  not  been  applied  to  street  railways.  It 
must  be  apparent  that  the  first  reason  given, 
to  wit,  that  at  the  time  the  Minnesota  fel- 
low servant  act  was  passed,  to  wit.  In  1887, 
there  was  no  such  thing  as  a  cable  or  electric 
car  In  Minnesota,  could  have  no  force  In  in- 
terpreting our  act  of  1897,  which  was  enacted 
years  after  our  cities  and  towns  in  Missouri 
were  grldironed  with  both  systems  of  street 
railroads,  and  therefore  our  Legislature 
could  not  be  charged  with  legislating  In  ig- 
norance of  the  character  of  such  roads. 
Neither  has  our  Legislature  or  courts  made 
the  distinction  between  "railroads"  and. 
"street  railroads"  that  the  learned  Justices 
discovered  In  Minnesota,  as  we  have  already 
shown;  and,  while  the  history  of  railroad 
legislation  In  that  state  may  have  Justified 
the  conclusion  reached  by  that  court  the 
facts  upon  which  that  adjudication  was  bot- 
tomed do  not  and  did  not  exist  in  Missouri 
when  the  act  of  1897  under  consideration  was 
passed. 

The  statute  before  us  has  been  construed  by 
the  St.  Louis  Court  of  Appeals  in  the  case  of 
Stocks  V.  St  Louis  Transit  Co.  (at  the  October 
term,  1902,  of  said  court)  74  S.  W. — ,  and  held 
to  apply  to  street  railways;  citing  with  approv- 
al Raffertyv.  Central  Traction  Co.,  147  Pa.  679, 
23  Atl.  884,  30  Am.  St.  Rep.  763;  City  of  Clin- 
ton V.  Ry.  Co.,  87  Iowa,  61.  Bland,  J.,  In 
Stocks  V.  Transit  Co.,  supra,  referring  to  the 
contention  that  by  using  the  word  "rail- 
road" this  act  must  be  construed  with  ref- 
erence to  our  general  railroad  act  pertinent- 
ly remarks:  "The  act  of  1897  Is  not  a  rail- 
road act  aud  is  not  in  pari  materia  with  any 
of  the  general  laws  of  the  state  concerning 
railroads,  and  for  this  reason  cannot  be  In- 
terpreted by  them.  It  Is  a  fellow  servant  act, 
intended  for  the  benefit  of  the  employes  of 
railroad  corporations,  and  designed  to  place 
them  on  the  same  footing  as  to  the  right  to 
recover  damages  caused  by  the  negligence 
of  their  co-employes.  The  act  confers  on  a 
class  of  employes  of  railroad  corporations  a 
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right  Of  action  which  they  did  not  have  be- 
fore, and  we  can  see  no  sound  reason  for  | 
confining  the  benefits  of  the  act  to  but  one 
class  of  railroad  employes." 

But  It  Is  earnestly  insisted  that  In  con- 
struing this  act  we  must  bear  In  mind  that 
this  Is  class  legislation,  and,  to  sustain  the 
constitutionality  of  the  act,  we  must  be  con- 
vinced, in  applying  it  to  street  railways,  that 
they  fall  within  the  reason  of  the  statute; 
otherwise  the  act  is  unconstitutional.  This 
is  a  grave  contention,  because.  If  sound,  it 
must  result'  in  our  holding  not  only  that 
the  language  of  this  act  does  not  Include 
street  railways,  but  that  It  would  not  be  In 
the  power  of  the  Legislature,  even  by  using 
the  words  "street  railways,"  to  make  them 
amenable  to  its  provisions.  To  sustain  their 
position  the  learned  counsel  have  recourse 
to  the  opinion  of  the  Supreme  Court  of  the 
United  States,  sustaining  the  constitutionali- 
ty of  the  fellow  servant  act  of  Kansas,  In 
Railway  v.  Mackey,  127  U.  S.  205,  8  Sup. 
Ct  1161,  32  L.  Ed.  107,  In  which  it  is  said 
in  Justification  of  that  law  against  the  charge 
of  unnatural  and  unreasonable  classification 
that  "the  hazardous  character  of  the  busi- 
ness of  operating  a  railway  would  seem  to 
call  for  special  legislation  with  respect  to 
railroad  corporations,  having  for  its  object 
the  protection  of  their  employes  as  well  as 
the  safety  of  the  public.  The  business  of 
other  corporations  is  not  subject  to  similar 
dangers  to  their  employes,  and  no  objections, 
therefore,  can  be  made  to  the  legislation  on 
the  ground  of  Its  making  an  unjust  discrim- 
ination." The  fellow  servant  act,  applicable 
to  railroads  only,  has  been  upheld  by  the 
same  court,  for  a  similar  reason,  In  R.  Co. 
v.  ElUs,  165  U.  S.  150,  17  Sup.  Ct  256,  41 
L.  Ed.  666,  and  In  the  various  states  adopt- 
ing a  like  statute.  Lavallee  v.  Ry.  Co.,  40 
Blinn.  249,  41  N.  W.  974;  Johnson  v.  R.  R., 
43  Minn.  222,  46  N.  W.  156,  8  L.  R.  A.  419; 
Powell  V.  Sherwood,  162  Mo.  605,  63  S.  W. 
48.5;  Cambron  v.  Ry.  Co.,  165  Mo.  643,  66 
S.  W.  745;  Ry.  Co.  v.  Herrlck,  127  U.  S. 
210,  8  Slip.  Ct  1176,  32  L.  Ed.  109.  Because 
the  courts,  in  sustaining  these  acts,  have 
pointed  to  the  peculiar  hazards  to  which 
railroad  employes  are  exposed,  to  defend 
the  statutes  against  the  charge  of  unjust  dis- 
crimination. It  is  assumed  that  a  fellow  serv- 
ant act  applicable  to  street  railways  would 
be  unconstitutional,  because  the  employ^ 
of  such  corporations  are  not  subjected  to  all 
the  hazards  that  beset  employes  of  steam 
railroads.  It  is  admitted  tliat  employes  in 
the  operation  of  street  railroads— especially 
those  engaged  In  operating  cars  on-  which 
electricity  Is  the  motive  power— are  exposed 
to  great  hazards;  but  it  is  said  they  are 
not  the  peculiar  hazards  which  attend  the 
operation  of  steam  railroads,  and  therefore 
they  do  not,  and,  if  the  argument  is  sound, 
cannot  come  within  the  same  class  as  em- 
ployes of  steam  railroads.    We  cannot  sub- 


scribe to  this  contention.  In  our  opinion,  it 
was  entirely  competent  for  the  Legislature 
to  have  enacted  a  general  fellow  servant 
law,  which  would  have  applied  to  all  mas- 
ters and  servants;  and  it  was  also  within 
its  power  to  enact  this  law  governing  the 
liability  of  railroads  to  their  employes,  and 
to  include  therein,  aa  we  hold  they  did  do, 
the  employes  of  all  railroads— street  and 
electric  railroads  as  well  as  steam  railroads. 
It  is  not  to  be  questioned  that  In  the  ex^- 
cise  of  its  general  remedial  and  police  pow- 
ers, the  Legislature  may  enact  laws  for  the 
health  and  safety  of  our  citizens,  and,  when 
a  given  subject  is  within  its  power,  the  ex- 
tent to  which  it  is  to  be  exercised  la  within 
the  discretion  of  the  Leg^islature.  It  is  with- 
in the  common  knowledge  of  us  all  that  at 
the  time  this  act  was  passed  nearly  all  the 
street  railways  In  this  state  were  l>elng  op- 
erated by  electricity,  and  those  that  were 
not  were  rapidly  being  converted  into  elec- 
tric roads;  that  this  motive  power  was  ex- 
ceedingly hazardous  and  dangerous.  It  is 
not  insisted  that  It  would  not  be  wise  and 
humane  legislation  to  throw  around  the  em- 
ployes operating  these  cars  the  same  protec- 
tion that  is  given  an  operative  on  a  steam 
railroad,  but  only  that  the  general  words  do 
not  include  them,  and,  if  they  did,  they  are 
not  in  the  same  class.  To  this  we  answer 
that  when  it  is  conceded  that  their  avocation 
subjects  them  to  perils  from  the  negligence 
of  their  fellow  servants,  it  is  not  for  this  or 
any  other  court  to  say  to  the  L^islature, 
"You  shall  not  enlarge  the  class  so  as  to  in- 
clude the  employes  of  .ill  railroads,  but  shall 
restrict  it  to  steam  railroads  alone."  In  a 
word,  we  hold  that  an  act  of  the  Legislature 
is  not  to  be  declared  void  unless  the  viola- 
tion of  the  Constitution  is  so  manifest  as  to 
leave  no  room  for  doubt  Ogden  v.  Saun- 
ders. 12  Wheat  213,  6  L.  Ed.  606;  Sinking 
Fund  Cases,  99  U.  S.  700,  25  L.  Ed.  496;  State 
v.  Lnyton,  160  Mo.  499,  61  S.  W.  171,  83  Am. 
St  Rep.  487.  As  said  by  the  Supreme  Court 
of  Ohio  hi  State  v.  Nelson,  39  N.  E.  24,  26 
L.  R.  A.  817:  "The  appliances  and  construc- 
tion of  cars,  and  in  fact  all  Idnds  of  ma- 
chinery, are  continually  changing;  and  It  is 
within  the  exclusive  authority  of  the  Gen- 
eral Assembly,  in  the  exercise  of  its  police 
power,  to  determine  by  general  laws  what 
if  any,  regulations  are  requh^d  for  the  pro- 
tection of  the  health,  safety,  and  comfort  of 
the  operative*"  Because  the  Supreme  Court 
of  the  United  States  and  this  court  and  all 
other  courts  now  hold  the  fellow  servant 
acts  applicable  to  railroads  is  not  nnconstl- 
tutional  classification.  Because  the  business 
is  hazardous,  it  by  no  means  follows  that 
this  class  should  not  include  all  railroads. 
On  the  contrary,  the  classification  would 
seem  less  objectionable  when  it  includes  in 
it  all  who  are  subjected  by  tbdr  employ- 
ment to  similar  hazards^  albeit  not  exactly 
the  same.    We  hold  that  a  construction  OF 
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tbe  act  before  us  wbtcb  makes  It  applicable 
to  tbe  employes  of  street  railways  would  not 
render  it  nnconstltutloDal. 

In  view  of  tbe  remedial  character  of  this 
act,  tbe  absence  of  anything  In  any  portion  of 
tbe  act  indicating  a  purpose  to  restrict  it  to 
Bteam  railroads,  and  tbe  decisions  In  this 
state  which  have  applied  certain  general  pro- 
visions of  our  railroad  laws  alike  to  street 
railways  and  steam  railroads,  and  because 
the  plain,  unambiguous  words  of  the  act  are 
broad  epough  to  Include  street  railways,  we 
bold  that  the  act  means  what  it  says,  and 
that  street  railroads  are  liable  In  the  same 
manner  as  steam  ralb-oads  to  their  employes 
for  tbe  negligence  of  their  co-employte  or 
fellow  servants. 

2.  But  were  this  not  so,  in  our  opinion,  Uie 
defendant  In  this  case  would  still  be  liable, 
for  tbe  reason  that  it  la  a  railroad  corpora- 
tion organized  under  the  general  railroad 
laws  of  this  state,  with  all  tbe  powers  and 
subject  to  all  tbe  liabilities  of  any  other  rail- 
road corporation.  The  evidence  shows  be- 
yond question  that  It  was  Incorporated  under 
and  by  virtue  of  article  2,  c  42,  Rev.  St  Mo. 
1S8S,  for  tbe  purpose  of  constructing,  main- 
taining, and  operating  a  standard  gauge  rail- 
road for  public  use  in  the  carriage  of  persons 
and  property,  and  "to  be  constructed  from  a 
point  In  the  city  of  St  Louis  In  a  general 
southwesterly  direction  through  or  near  tbe 
towns  of  Maplewood,  Old  Orchard,  Tuxedo 
Park,  Webster  Groves  and  Klrkwood  to  a 
point  on  or  near  tbe  Meramec  river  within 
the  limits  of  St.  Louis  county."  It  further 
appears  that  by  virtue  of  its  charter  It  exer- 
cised the  right  of  eminent  domain  In  con- 
demning a  right  of  way  under  and  by  virtue 
of  tbe  powers  conferred  upon  steam  railroads 
in  this  state.  There  was  also  evidence  that 
it  carried  express  and  the  United  States  malls 
between  St  Louis  and  Klrkwood.  It  is  true 
that  the  motive  iiower  employed  by  defendant 
is  electricity,  but  all  the  cases  agree  that  the 
motive  power  is  not  a  determining  feature  in 
distinguishing  a  street  railway  from  a  general 
railroad  which  carries  both  freight  and  pas- 
sengers. So  that  we  bave  a  case  in  which 
the  corporation  has  elected  to  take  its  char- 
ter under  tbe  general  railroad  law  of  tbe  state, 
and  has  voluntarily  placed  Itself  in  tbe  class 
of  roads  to  which  it  concedes  the  act  of  1897 
properly  and  necessarily  applies.  But  defend- 
ant argues  that  because  It  only  carries  pas- 
sengers over  that  part  of  Its  road  which  lies 
along  and  In  the  streets  of  St  Louis,  and  by 
express  permission  in  the  streets  of  Klrk- 
wood, it  should  to  that  extent  be  regarded  only 
as  a  street  railroad,  but  we  do  not  think  Its 
contention  is  tenable.  It  is  still  a  railroad, 
notwithstanding  the  city  of  St.  Louis  and  oth- 
er municipalities  would  not  permit  it  to  run  Its 
freight  trains  over  their  streets.  These  cit- 
ies are  empowered  by  tbe  Constitution  and 
general  laws  to  exclude  it  from  their  streets; 
and.  If  it  has  entered  Into  conventions  with 
tbem  whereby  it  denies  itself  In  those  locali- 


ties the  right  to  carry  freight  on  condition  that 
it  may  operate  cars  on  their  streets  for  pas- 
sengers only.  It  has  not  thereby  changed  tbe 
charter,  which  alone  authorizes  it  to  exist  as 
a  corporation,  and  thus  relieved  Itself  of  its 
obligation  to  state  laws.  It  remains  a  rail- 
road corporation  operating  a  railroad  in  this 
state,  and  falls  within  both  tbe  language  and 
spirit  of  tbe  act  of  1897.  Can  it  be  that,  if 
this  accident  and  Injury  had  occurred  to 
plaintiff  on  defendant's  line  out  in  St  Louis 
county,  defendant  would  be  heard  to  say,  un- 
der its  charter,  that  it  was  not  a  railroad, 
within  the  meaning  of  the  act  of  1897?  As- 
suredly not  But  it  would  In  that  case  still 
be  the  same  railroad  that  runs  into  and  de- 
livers its  passengers  in  tbe  city  of  St  Louis. 
It  is  one  corporation,  and  operating  one  rail- 
road, and  it  is  not  subject  to  a  dlCFerent  lia- 
bility In  tbe  city  from  what  it  is  in  the  coun- 
try. In  our  opinion,  it  Is  clearly  within  the 
provisions  of  the  act  of  1897,  and  tbe  circuit 
court  erred  in  holding  otherwise.  It  is  said, 
however,  the  liability  is  not  Imposed  "on  rail- 
road corporations  because  railroad  corpora- 
tions, but  on  concerns  that  own  and  operate 
railroads,"  and  that  therefore  the  charter  of 
this  defendant  does  not  determine  its  liabil- 
ity. But  how  can  that  aSect  tbe  defend- 
ant's liability,  when  it  is  confessedly  both  a 
"railroad  corporation,"  to  which  this  act,  in 
terms,  applies,  and  at  tbe  same  time  owns 
and  Is  operating  a  railroad,  by  every  test 
known  to  the  law?  We  fully  agree  that  the 
servant  who  can  avail  himself  of  the  protec- 
tion of  this  statute  must  be  one  engaged  in 
the  work  of  operating  such  road.  In  Calla- 
han V.  Merchants'  Bridge  Terminal  Company 
Railroad  (decided  at  this  term  by  the  court 
In  banc)  71  S.  W.  208,  we  held  that  this 
right  was  not  limited  to  those  who  are  en- 
gaged in  running  trains,  but  extends  to  those 
employes,  also,  whose  work  is  directly  es- 
sential to  enable  trains  to  run;  and  in  so  do- 
ing we  were  fully  supported  by  tbe  decisions 
of  the  Supreme  Court  of  Kansas  In  R.  Co. 
V.  Pontius,  52  Kan.  264,  34  Pac.  739,  and  of 
the  Supreme  Court  of  tbe  United  States  af- 
firming that  view.  Chicago,  K.  &  W.  B.  Co. 
y.  Pontius,  157  U.  S.  209,  15  Sup.  Ct.  585,  39 
L.  Ed.  675;  Stubbs  v.  R.  R.,  85  Mo.  App. 
192.  It  may  be  well  to  note  that  the  Su- 
preme Coui-t  of  tbe  United  States,  In  enu- 
merating the  grounds  upon  which  it  sustain- 
ed the  Kansas  law,  noted  that  It  applied  "to 
all  railroad  corporations,  without  distinction," 
and  so  does  tbe  act  of  1897.  So  that  we 
have  not  a  case  where  some  corporation  oth- 
er than  a  railroad  or  some  person  is  operating 
a  railroad,  but  we  have  a  case  within  the 
exact  language  of  the  act,  to  wit,  "a  railroad 
corporation  owning  and  operating  a  railroad 
in  this  state,"  and  the  servant  who  is  suing 
was  a  servant  engaged  in  operating  such 
railroad,  and  was  hurt  by  another  servant 
engaged  in  operating  the  said  railroad;  and 
the  question  is,  shall  the  act  of  the  Legisla- 
ture, made  for  identically  such  a  case,  be 
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enforced,  or  shall  we  torn  the  plaintiff  out  of 
court  simply  because  the  car  which  said  em- 
ployes were  operating  was  not  operated  by 
steam,  and  was  not  one  of  a  long  train,  or 
that  said  railroad  company  was  permitted  to 
run  only  passenger  cars  in  the  streets  of  St 
Louis  and  Kirkwood  by  the  ordinances  of 
said  cities,  the  right  baying  been  conferred 
on  said  municipalities  by  our  Constitution 
and  General  Statutes  to  allow  said  company 
to  run  Its  trains  within  the  corporate  limits, 
or  to  deny  It  that  right?  In  the  case  sup- 
posed of  tbe  Suburban  car  crushed  against 
the  car  on  which  plaintiff  was  employed,  we 
have  no  doubt  whatever  that  the  conductor 
of  the  Suburban  car  could  recover  against 
tbe  defendant  for  the  negligent  act  of  its 
servant;  and  we  also  agree,  as  already  said, 
that  the  Suburban  or  any  other  street  rail- 
way company,  under  the  unrestricted  terms 
of  this  act.  Is  a  railroad,  and  liable  to  one  of 
Its  servants  who  Is  Injured  in  the  operation 
of  Its  road  by  another  servant  of  said  com- 
pany. In  our  opinion,  the  Judgment  should 
be  reversed,  and  the  cause  remanded  for  a 
new  trial  in  accordance  with  the  views  we 
have  expressed. 

BRACE  and  BUBGKSS,  JJ..  concur  In  my 
views. 


SIMPSON  T.  STODDARD  COUNTY. 

I.  &  J.  H.  HIMMBLBERGER  v.  SAME. 

(Supreme  Court  of  Missouri.    March  20,  1903.) 

SWAMP  LANDS-ORANT— PATENT  TO  COUNTY- 
PRIVATE  SALES  BY  COUNTY  COURT— POWER 
—STATUTES— CONSTRUCTION  —  TRUSTS  —  AP- 
PLICATION TO  PROCEEDS— DBPBCTIVB  OR- 
DERS —  BONA  FIDE  PURCHASER  —  NOTICE — 
—RECORDS— COUNTIES  —  LACHES  — CURATIVE 
ACTS  —  VESTED  RIGHTS  —  APPLICATION  TO 
PENDING  CAUSE. 

1.  Act  Cong.  Sept  28,  1850  (9  Stat  519), 
granting  public  swamp  lands  to  the  several 
states  in  which  they  were  situated,  for  the 
purpose  of  reclamation,  etc.,  conEtituted  a  grant 
to  such  lauds  to  the  states  in  pra3sentl,  and  did 
not  require  a  formal  coureyance  to  transfer  the 
title  to  the  states. 

2.  By  Act  Feb.  23,  1853  (Laws  1852-53,  p. 
108),  the  state  donated  swamp  lands  received 
from  tbe  federal  KOTernment,  located  in  S. 
county,  to  such  county;  and  Act  Nov.  4,  1857 
(Laws  1857,  p.  32),  declared  that  such  lands 
previously  or  thereafter  patented  to  the  state 
should  vest  in  full  title  and  belong  to  the  coun- 
ties in  which  they  lie.  The  swamp-land  laws 
were  subsequentiy  revised  and  Included  in  Gen. 
St.  1865,  c.  48,  f  1,  which  provided  that  all 
such  lands  were  donated  to  the  counties  in 
which  they  were  respectively  situated,  and 
"should  be  the  absolute  property  of  such  coun- 
ties for  the  purposes  designated,"  which  cou- 
sisted  of  the  dramage  and  reclamation  of  such 
lands,  and  provided  that  after  costs  of  re- 
claiming, draining,  and  selling  such  lands  had 
been  paid,  tiie  balance  of  the  price  should  be 

?aid  to  the  school  fund.  By  Act  March  27, 
868  (Laws  18ti8,  p.  68),  such  lauds  were  di- 
rected to  be  sold  by  the  eiieriS  at  public  sale 
for  not  less  than  $1.25  per  acre;  but  by  Act 
March  10,  1869  (Sess.  Laws  1869,  p.  66),  tbe 
register  of  lands  was  directed  to  prepare  pat- 
ents from  the  states  to  the  several  counties  of 
such  swamp  lands,  and  section  6  gave  to  the 


county  courts  full  power  to  sdl  and  dispose  of 
the  same  in  the  same  manner  as  other  real 
estate  belonging  to  the  couuty.  field,  that  un- 
der the  latter  act  the  county  court  liad  full 
power  to  sell  swamp  lands  granted  to  tbe  coun- 
ty at  private  sale  for  less  than  $1.25  per  acre. 

3.  Act  March  27,  1868,  S  8  (Laws  1868,  p. 
68),  providingr  for  the  sale  of  swamp  lands, 
the  title  to  whicli  had  previously  vested  in  th» 
counties  in  which  the  lands  were  located,  de- 
clares that  tbe  net  proceeds  of  sales  of  such 
lauds,  after  defraying  certain  expenses,  shall 
be  paid  into  the  county  treasury  for  the  bene- 
fit of  the  county  school  fund.  Act  March  10, 
1869  (Sess.  Laws  1869,  p.  66),  provided  that 
the  several  county  courts  should  have  full  pow- 
er and  control  over  such  lands,  with  a  right 
to  sell  and  dispose  of  the  same  in  the  same 
manner  rid  with  like  effect  as  conveyances  of 
other  county  real  estate.  Held,  that  the  trust 
in  favor'  of  the  school  fund  with  relation  to  th« 
sale  of  such  lands  applied  only  to  "the  net 
proceeds  of  the  sales,  und  did  not  run  with 
the  land,  so  as  to  charge  a  bona  fide  pur- 
chaser with  the  county's  misapplication  of  such 
proceeds. 

4.  Where  a  countj;  court,  having  power  to  sell 
swamp  lands  belonging  to  the  county,  appointed' 
a  commissioner  to  mSke  the  sales,  and  the  com- 
missioner's patent,  which  was  the  only  paper 
relathig  to  the  conveyance  entitled  to  registra- 
tion in  the  land  records  of  the  county,  was 
regular  on  its  face,  and  there  was  nothing 
therein  to  indicate  any  insufficiency  in  the  or- 
der appointiuR  the  commissioner  and  author 
izing  such  sale,  a  sulMsequent  bona  fide  pur- 
chaser of  the  land  was  not  charged  with  notice 
of  defects  in  sncii  order  for  which  the  convey- 
ance might  have  been  set  aside. 

5.  Where  swamp  lands  granted  to  a  county 
were  conveyed  by  the  county  court  under  stat- 
utory authority,  and  thereafter  passed  to  bona 
fide  purchasers,  who  took  without  notice  of  de- 
fects in  the  order  authorizing  the  sale,  and  oc- 
cupied and  paid  taxes  on  the  lands  to  th» 
county  for  over  30  years,  claiming  to  be  the 
owners  in  fee,  the  county  was  barred  by  laches 
from  subsequently  claiming  title  to  the  lands 
on  the  ground  that  the  conveyance  was  invalid. 

6.  Laws  1901,  p.  202,  provided  that  in  all 
cases  where  county  courts  of  the  state  prior  to 
1880  sold  swamp  lands  in  their  respective 
counties,  and  caused  patents  to  be  issued  there- 
for, and  the  patentees  have  been  cloimiug  such 
lauds  and  paying  county  and  state  taxes  for 
more  than  20  years,  the  grant  shall  be  deemed 
and  held  to  be  valid,  and  no  action  shall  be 
maintained  for  the  purpose  of  setting  aside  or 
calling  in  question  such  patents.  Held,  that 
since  a  county  was  a  mere  political  division,  in 
subordination  to  the  state,  from  which  the 
swamp  lands  were  acquired,  such  act  did  not 
impair  the  county's  vested  right,  but  was  a 
valid  exercise  of  the  state's  power  to  validate 
the  title  to  such  lands  as  had  beeu  patented, 
and  for  whicli  the  full  consideration  had  been 
paid. 

7.  Where  an  action  was  brought  to  quiet  title 
to  swamp  lands  conveyed  by  a  couuty  under 
defective  proceedings,  and  while  the  cause  was 
pending  on  appeal,  but  before  decision,  an  act 
was  passed  curing  such  defects,  and  provid- 
ing that  such  grants  shall  be  held  good  aud 
valid,  and  that  no  action  should  be  maintained 
for  the  purpose  of  setting  aside  or  calling  in 
question  such  patent  or  patents,  the  appellate 
court  had  power  to  consider  and  enforce  such 
statute  in  the  determination  of  such  appeal. 

Robinson,  C.  J.,  and  Brace  and  Marshall,  JJ., 
dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Stod- 
dard County;  J.  L.  Fort,  Judge. 

Separate  actions  by  A.  P.  Simpson  and  by 
I.  &  J.  H.  Ilimmelberger  against  Stoddard 
county  to  quiet  title  to  swamp  lands.    From 
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Judgments  in  favor  ot  plaintiffs,  defendant 
appeals.    Affirmed. 

'  These  cases  originated  In  Stoddard  county, 
Mo.  Tbe  questions  Involved  In  both  cases 
being  practically  the  same,  they  were  cou- 
BoUdated  by  agreement  of  the  parties,  with 
the  consent  of  the  court,  and  tried  as  one 
case. 

Tbe  suits  In  these  cases  were  Instituted  to 
quiet  title  to  certain  lands,  set  out  In  the 
petition,  located  In  Stoddard  county,  Mo. 
The  lands  Involved  in  this  controversy  are 
what  is  known  as  swamp  or  overflowed 
lands.  Tbe  petitions  In  tbe  two  cases,  as 
well  as  the  answers,  present  practically  the 
same  questions;  and,  there  being  no  point 
presented  for  review  upon  the  pleadings,  we 
will  not  burden  this  opinion  by  Inserting 
them.  There  is  no  dispute  as  to  the  facts, 
other  than  upon  the  character  of  the  claim  of 
Klnger  against  Stoddard  county.  As  to  that, 
there  Is  a  conflict  of  testimony  as  to  whether 
his  cause  of  action  was  an  ordinary  claim 
against  the  county,  or  upon  warrants  upon 
the  swamp-land  fund.  We  regard  this  dis- 
pute as  to  the  nature  of  tbe  cause  of  action 
in  the  suit  of  Ringer  against  the  county  as 
being  immaterial  as  to  the  vital  questions 
involved.  At  least,  we  tiave  concluded  that 
a  conclusion  reached  upon  one  side  or  the 
other  upon  this  disputed  question  would  shed 
but  little  light  upon  the  main  p<dnt8  of  differ- 
ence in  this  cause. 

On  the  13tb  day  of  March,  1868,  Louis  M. 
Ringer  obtained  a  Judgment  against  Stod- 
dard county  for  $1,136.00,  and  in  August  fol- 
lowing caused  an  execution  to  be  Issued  and 
levied  upon  107,000  acres  of  land— the  same 
being  swamp  and  overflowed  lands  conveyed 
by  the  state  of  Missouri  to  Stoddard  county 
for  the  purpose  of  reclamation  and  drainage, 
as  set  out  In  the  act  of  conveyance— and  had 
tbe  land  sold  under  the  execution,  and  at  said 
sale  tbe  plaintiff's  grantors  purchased  the 
land  in  controversy  In  this  suit  At  a  special 
term  of  the  county  court  held  in  April,  1869, 
tbe  court  entered  an  order  of  record,  com- 
promising with  the  purchasers  of  said  land 
at  the  sberlflTs  sale,  which  order  of  compro- 
mise made  by  the  county  court  of  Stoddard 
county  is  as  follows,  to  wit  (Ciounty  Ciourt 
Record,  Book  B,  page  265): 

"Whereas,  at  the  March  term,  A.  D.  1868, 
of  the  circuit  court  of  Stoddard  county,  in 
the  state  of  Missouri,  Ix)uls  M.  Ringer  ob- 
tained a  Judgment  against  Stoddard  county 
npoD  warrants  on  the  swamp-land  fund  of 
said  county,  upon  which  said  Judgment  an 
execution  Issued  accwding  to  law,  by  virtue 
of  which  said  execution  the  sheriff  of  Stod- 
dard county  did  seize  and  levy  upon  all  the 
swamp  lands  owned  and  possessed  by  said 
-county,  of  which  said  lands  so  levied  upon 
one  hundred  and  seven  thousand,  or,  jppar 
that  amount  of  acres  of  said  lands,  weaa  iftvU 
by  said  sheriff,  in  due  accordance  of  law.  at 
the  September  term  of  the  circuit  court  of 
Stoddard  county,   A.   D.   1868,   to   Louis  M. 


Ringer  and  others;  and  whereas,  tbe  county 
court  of  Stoddard  county  did  at  its  February 
term,  A.  D.  1869,  by  an  order  of  record,  ap- 
point William  G.  Phelan  and  David  G.  Hicks 
attorneys  for  and  on  behalf  of  said  county, 
to  Institute  suit  for  the  recovery  of  the  lands 
sold  as  aforesaid,  granting  to  them  the  inter- 
est of  the  county  to  fifty  thousand  acres  of 
the  lands  so  sold,  as  their  fee:  Now,  there- 
fore, in  consideration  of  the  facts  that  said 
suit  would  be  attended  with  much  uncer- 
tainty in  the  recovery  of  said  lands,  and  re- 
quire years  of  litigation  to  terminate  the 
same.  It  is  therefore  considered  by  tbe  court 
that  a  compromise  of  the  same  would  be  for 
the  benefit  of  tbe  said  county  of  Stoddard,  If 
made  with  the  parties  who  bought  said  lands 
at  said  sale,  whose  names  are  as  follows,  to 
wit:  Louis  M.  Ringer,  D.  Starks  Crumb, 
Erastus  W.  Hill,  Thomas  W.  Johnson,  Sam- 
uel J.  Bartlett,  L  Frank  Starrs,  Robert  W. 
Carter,  M.  E.  Leach,  William  P.  Knox,  Claris- 
sa M.  O'Dell,  H.  H.  Bedford,  James  Frazler, 
William  W.  Norman,  J.  Moore,  J.  E.  Liles, 
and  Jesse  B.  Leggett;  and  whereas,  said  pur- 
chasers agree  and  covenant  and  pay  to  the 
said  county  the  sum  of  thirteen  thousand  five 
hundred  dollars  In  Stoddard  county  war- 
rants, which  sum  is  to  be  paid  into  the  coun- 
ty treasury  on  the  following  terms  and  In  the 
following  manner,  to  vrit:  Said  parties  ei- 
ther paying  as  aforesaid,  or  executing  their 
promissory  notes,  bearing  six  per  cent  inter- 
est. One-half  of  said  sum  shall  be  paid  as 
aforesaid  on  or  before  the  Ist  day  of  Janu- 
ary, A.  D.  1870,  and  tbe  remaining  half  on 
the  1st  day  of  January,  A.  D.  1871.  Each  of 
said  parties  giving  notes  for  their  portion  of 
said  sum  shall  secure  the  same  by  mortgage 
on  real  estate  to  the  satisfaction  of  tbe  coun- 
ty court  of  the  said  county:  Therefore  it  Is 
considered,  adjudged,  ordered,  and  decreed 
that,  in  consideration  of  the  premises  afore- 
said, the  county  court  shall  and  will  cause 
letters  patent  to  be  Issued  to  the  purchasers 
of  said  lands,  and  to  their  assigns,  conveying, 
in  fee  simple,  all  tbe  right,  title,  interest, 
and  claim  of  said  county  of,  in,  and  to  the 
lands  sold  by  virtue  of  said  execution,  to  the 
parties  who  purchased  the  same,  or  to  their 
assigns.  And  It  is  further  ordered  that  for 
the  purpose  of  carrying  out  this  order  In  good 
faith  towards  the  purchasers  aforesaid,  and 
their  assigns,  the  county  court  of  this  county 
does  hereby  make,  constitute,  and  appoint 
Alfred  Eltzroth  a  special  commissioner  for 
and  on  behalf  of  said  county  of  Stoddard,  to 
make,  execute,  and  deliver  to  said  purchas- 
ers, or  tbelr  assigns,  letters  patent  for  the 
lands  aforesaid.  Said  commissioner  to  re- 
ceive the  usual  fee  for  such  services,  to  be 
paid  by  the  parties  to  whom  the  patents  shall 
be  made,  which  said  patents  shall  be  deliv- 
ered to  the  parties  aforesaid,  upon  the  exe- 
cution, acceptance,  and  delivery  of  the  mort- 
gages aforesaid,  on  the  production  of  the 
county  treasurer's  receipt  for  the  pro  rata  of 
tbe  aforesaid  thirteen  thousand  five  hundred 
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(13,!U)0)  dollars  due  upon  the  amonnt  of  lands 
for  which  patents  are  to  be  Issued." 

In  pursuance  of  the  order  of  compromise, 
and  the  appointment  of  Alfred  Eltzroth  spe- 
cial commissioner  to  execute  the  conveyance, 
the  said  commissioner  conveyed  the  land  in 
controversy  by  an  instrument  in  writing  in 
the  following  form: 

"State  of  Missouri,  County  of  Stoddard. 
To  All  to  Whom  These  Presents  shall  Come 
—Greeting:  Whereas,  D.  Starks  Crumb,  of 
the  county  of  Stoddard,  state  of  Missouri, 
made  full  payment  to  the  said  county  of 
Stoddard  for  the  following  described  lands: 
[The  lands  described  In  plalntlCF's  petition, 
containing,  In  the  aggregate,  4,194.67  acres.] 
According  to  the  official  plat  of  the  survey  of 
the  said  land  returned  to  the  General  Land 
Office  by  the  Surveyor  General,  which  said 
tracts  have  been  purchased  by  the  said  D. 
Starks  Crumb.  Now  know  ye  that  the  said 
county  of  Stoddard,  in  consideration  of  the 
premises,  and  in  conformity  with  the  laws  of 
said  state  of  Missouri  In  such  cases  made  and 
provided,  have  given,  granted,  bargained, 
sold,  and  conveyed,  and  by  these  presents  do 
give,  grant,  bnrgain,  sell,  and  convey,  unto 
the  said  D.  Starks  Crumb,  and  to  his  heirs 
and  assigns,  forever,  the  above-described 
lands  granted  by. the  government  of  the  Unit- 
ed States  to  the  state  of  Missouri,  and  by 
said  state  of  Missouri  to  the  said  county  of 
Stoddard,  to  have  and  to  hold  the  above-de- 
scribed lands,  with  all  the  rights,  privileges, 
immunities,  and  appurtenances  thereto  be- 
longing, to  the  said  D.  Starks  Crumb,  and  to 
his  heirs  and  assigns,  forever.  In  testimony 
whereof,  1,  Alfred  Eltzroth,  special  commis- 
sioner, duly  appointed  by  the  county  court  of 
said  Stoddard  county  to  sell  and  dispose  of 
the  above-described  lands  belonging  to  the 
said  county  of  Stoddard  for  and  In  behalf  of 
said  county,  have  caused  these  letters  to  be 
made  patent.  Given  under  my  band  and 
seal  as  commissioner  aforesaid  at  Bloomfleld, 
In  said  county,  this  1st  day  of  May,  1869. 
Alfred  Eltzroth,  Special  Commissioner. 

"Properly  acknowledged  on  the  1st  day  of 
May,  1869.  Recorded  on  the  ISth  day  of 
May,  1869.    Adrian  B.  Owen,  Clerk." 

There  were  a  number  of  other  conveyances 
Issued  by  said  commissioner,  as  the  record 
discloses,  to  other  persons;  but,  as  they  are 
all  in  similar  form,  it  is  unnecessary  to  In- 
sert them,  as  the  form  of  the  one  herein  quot- 
ed will  be  a  sufficient  Indication  of  the  char- 
acter of  Instrument.  Stoddard  county,  through 
its  officers,  had  certain  portions  of  these 
lands  sold  for  taxes,  and  there  was  Intro- 
duced in  the  Himmelberger  case  a  sheriff's 
tax  deed,  dated  March  7,  1891,  purporting  to 
convey  certain  of  these  lands  to  the  plain- 
tiffs. I.  &  .T.  H.  Himmelberger.  It  also  ap- 
pears from  the  record  that  the  county  court 
of  Stoddard  county,  in  order  to  induce  Him- 
melberger to  pay  the  taxes  on  this  land  that 
bad  been  returned  delinquent,  agreed  to,  and 
did,   execute  another  conveyance,  dated   as 


late  as  November,  1897,  which  conveyance 
was  executed,  acknowledged,  and  delivered 
by  the  presiding  judge  of  the  court  of  Stod- 
dard county.  While  these  deeds  are  not  re- 
lied upon  as  passing  the  title  to  the  lands 
embraced  In  them,  yet  they  were  admitted, 
doubtless  for  the  purpose,  at  this  late  day,  of 
showing  a  recognition  and  a  ratification  of 
the  original  conveyance  executed  by  Com- 
missioner Eltzroth.  It  also  appears  from  the 
record  that  the  defendant,  Stoddard  county, 
introduced  records  of  the  county  conrt  Indi- 
cating a  claim  by  the  defendant  county  on 
these  lands.  These  orders  purported  to  give 
authority  to  certain  persons  to  institute  suit 
for  the  recovery  of  these  lands.  Subsequent- 
ly there  are  other  orders  introduced,  revok- 
ing such  authority.  It,  however,  appears,  so 
far  as  the  record  indicates,  that  all  efiTorts  to 
recover  these  lands  were  abandoned  by  the 
county.  The  record  in  this  case  discloses 
this  admission  (it  appears  in  the  record  as 
well  as  in  the  brief):  "We  admit  that  for 
more  than  thirty  years  the  respondents  have 
been  the  apparent  owners  of  said  land,  and 
have  been  paying  the  taxes  levied  and  as- 
sessed thereon  by  the  agents  of  the  county." 
This  cause  was  submitted  to  the  trial  court, 
and  its  findings  were  for  the  plaintiffs,  as 
Indicated  by  the  decree,  which  quiets  the 
title  of  plalntifls  to  the  land  in  suit,  and  en- 
Joins  the  county  from  further  undertaking  to 
dispose  of  the  same.  From  tills  Judgment 
and  decree,  defendant  appealed. 

Mozely  &  Wammack,  for  appellant.  3.  F. 
Shepley,  L.  F.  Dinning,  J.  J.  Russell,  and 
Martin  L.  Clardy,  for  respondents. 

FOX,  J.  (after  stating  the  facts).  The 
lands,  the  title  to  which  plaintiffs  seek  to 
quiet  by  this  suit  in  equity,  are  a  portion  of 
the  lands  originally  granted  to  the  state  of 
Missouri  by  act  of  Congress  of  September 
28,  1850  (9  Stat.  519).  That  act  is  entitled 
"An  act  to  enable  the  state  of  Arkansas  and 
other  states  to  reclaim  the  swamp  lands 
within  their  limits."  The  first  section  pro- 
vides "that  to  enable  the  state  of  Arkansas 
to  construct  the  necessary  levees  and  drains 
to  reclaim  the  swamp  and  overflowed  lands 
therein,  the  whole  of  those  swamp  and  over- 
flowed lands  made  unfit  thereby  for  cultiva- 
tion, which  shall  remain  unsold  at  the  pas- 
sage of  this  act,  shall  be  and  the  same  are 
hereby  granted  to  said  state."  By  the  fourth 
section  of  said  act  its  provisions  are  extend- 
ed to,  and  the  benefits  thereof  are  conferred 
upon,  each  of  the  other  states  of  the  Union 
in  which  such  swamp  and  overflowed  lands 
were  situated;  thus  granting  to  the  state  of 
Missouri  all  of  the  swamp  lands  within  her 
boi-ders  which  had  not.  previous  to  the  en- 
netment  of  that  law,  been  sold  by  the  United 
SWt*  government.  The  second  section,  aft- 
er directing  a  listing  of  said  lands  by  the 
Secretary  of  the  Interior,  and  the  issuing 
of  a  patent  therefor  to  the  state,  further  pro- 
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rlded  tbat,  "on  that  patent,  the  fee  Blmple 
to  said  lands  Bhould  vest  in  the  state  subject 
to  the  disposal  of  its  Legislature.  Provided, 
bo'v^'ever.  that  the  proceeds  of  said  lands 
from  sale  or  by  direct  appropriation  in  kind, 
shall  be  applied  ezcluslvely,  as  far  as  is  nec- 
essary, to  the  purpose  of  reclaiming  said 
lands  by  means  of  the  levees  and  drains 
aforesaid." 

Tbls  act  of  Congress  was  a  legislative 
grant,  and  required  no  formal  conveyance  to 
transfer  the  title  to  all  of  these  swamp  lands 
to  tbe  several  states.  It  was,  as  has  been 
repeatedly  ruled,  a  grant  in  prsesentl;  the 
selection  ordered  to  be  made  by  the  Secre- 
tary of  the  Interior  being  merely  for  the  pur- 
pose of  subsequently  Identifying  the  land, 
and  the  patent,  when  Issued,  relating  to  the 
passage  of  the  act  Tubbs  v.  Wllboit,  138 
U.  S.  134,  11  Sup.  Ot  279,  34  L.  Ed.  887; 
Wright  V.  Roseberry,  121  TJ.  S.  488,  7  Sup. 
Ct.  985,  30  L.  Ed.  1039;  R.  Co.  v.  Baldwin, 
103  n.  S.  426,  26  L.  Ed.  578;  M.,  K.  &  T. 
Ry.  Co.  V.  K.  P.  Ry.  Co.,  97  V.  S.  491,  24  L. 
Ed.  1096:  Wi(son  v.  Beckwith,  140  Mo.  385, 
41  S.  W.  986;  Schulenberg  v.  Harriman,  21 
Wall.  44,  22  L.  Ed.  551. 

After  the  title  to  these  lands  had  thus 
been  vested  in  the  state  of  Missouri,  the 
state  through  its  Oeneral  Assembly,  by  an 
act  approved  February  23,  1853  (Laws  1852- 
53,  p.  lOS),  donated  its  swamp  lands  to  Stod- 
dard county,  upon  the  terms  and  provisions 
of  an  act  approved  March  3,  1861  (Laws 
1850-51,  p.  2SS),  which  granted  all  of  said 
lands  to  the  county  in  which  they  were  sit- 
uated, except  such  as  were  situated  in  the 
counties  of  Scott,  New  Madrid,  Pemiscot, 
Mississippi,  Cape  Girardeau.  Stoddard,  Dunk- 
lin, Ripley,  Butler,  and  Wayne.  The  state 
by  previous  act  having  appropriated  $50,000 
to  reclaim  said  lands  In  the  counties  ex- 
cepted, it  was  provided  in  the  act  of  1853 
that  said  counties  should  refund  to  the  state 
said  sum,  as  the  price  of  being  placed  on 
an  equal  footing  with  all  other  counties  In 
tbe  state  as  to  their  swamp  lands.  By  an 
act  approved  January  28,  1855,  so  much  of 
tbe  act  of  February  23,  1853,  as  required 
"tbat  tbe  amount  appropriated  for  the  rec- 
lamation of  said  lands,"  etc.,  "be  refunded  to 
tbe  state."  was  repealed.  Sess.Acts  1854-55, 
p.  160.  By  an  act  of  the  Legislature  approved 
February  28,  1855,  the  several  county  courts 
of  tbls  state  were  authorized  to  sell  and  dis- 
pose of  tbe  swamp  and  overflowed  lands 
wltbln  their  respective  counties,  either  with 
or  withont  draining  and  reclaiming  tbe  same, 
as.  In  their  discretion,  they  might  think  con- 
ducive to  the  interests  of  said  counties. 
Suseqnently,  by  an  act  of  the  Legislature 
approved  November  4,  1857  (Laws  1857,  p. 
32),  all  the  lands  In  this  state  selected  imder 
and  by  virtue  of  the  act  of  Congress  ap- 
proved September  28,  1850,  entitled  "An  act 
to  enable  tbe  state  of  Arkansas  and  other 
states  to  reclaim  the  swamp  land  wltbln 
tb^  limits,"  which  have  been  or  may  here- 


after be  patented  to  the  state,  "be  and  they 
are  hereby  declared  to  vest  In  full  title  and 
belong  to  the  counties  in  which  they  may 
He";  this  act  Including,  by  Its  general  terms, 
Stoddard  county.  This  was  the  statutory 
law  in  regard  to  these  swamp  lands  when 
the  revision  of  the  laws  took  place  In  18C5. 
Oen.  St  1866,  p.  278  et  seq.  And  such  was 
the  law  when  Ringer  obtained  his  Judgment 
against  Stoddard  county,  which  may  be  ac- 
cepted as  the  Initiatory  step  out  of  which  this 
litigation  has  grown.  Subsequently,  by  an 
act  approved  March  27,  1868  (Laws  Mo.  1868. 
p.  68),  the  Legislature  revised  the  swamp- 
land laws  of  the  state.  The  first  section  of 
that  act  is  in  the  Identical  language  of  sec- 
tion 1  of  chapter  48,  Oen.  St.  18G5,  p.  278. 
By  its  terms  "all  of  said  lands  In  this  state 
are  hereby  donated  to  the  counties  In  which 
they  may  be  respectively  situated,  and  shall 
be  the  '  absolute  property  of  such  counties 
for  the  purposes  hereinafter  designated." 
This  act  simply  confirmed  to  the  counties 
the  title  which  had  been  already  granted  to 
them  by  the  acts  of  1861,  1853,  1855,  and 
1857,  above  noted.  The  designated  purposes 
were  "drainage  and  reclamation,"  the  pri- 
mary and  exclusive  purpose  for  which  they 
had  orlglaally  been  granted  by  Congress  to 
the  state;  and  after  that  was  accomplished, 
and  all  costs  of  reclaiming,  drainage,  and 
selling  had  been  first  paid,  then  the  balance 
should  go  to  tbe  school  fund.  As  already 
said,  in  the  view  we  take  of  this  case  it  Is 
not  necessary,  in  order  to  sustain  the  judg- 
ment of  the  circuit  court  to  bold  that  these 
lands  could  be  sold  under  execution  on  a 
general  Judgment  against  tbe  county  for  ^ 
debt  entirely  disconnected  with  its  adminis- 
tration of  Its  swamp  lands. 

The  Important  question  to  determine  on 
this  appeal  is  the  power  of  tbe  county  court 
of  Stoddard  county  to  sell  and  convey  these 
lands,  and  what  limitations  have  been  im- 
posed upon  them  by  our  several  statutes.  In 
Llnville  V.  Bohanan,  60  Mo.  554,  the  act 
of  February  28,  1855,  came  before  tbls  court 
for  construction  as  to  the  rights  of  tbe  coun- 
ties thereunder;  and  Judge  Wagner,  speak- 
ing for  the  whole  court,  said:  "By  the  legis- 
lative enactments  above  referred  to,  the  ab- 
solute title  to  tbe  lands  was  vested  In  the 
counties,  to  be  disposed  of  in  the  discretion 
of  tbe  county  courts.  The  counties  were 
then  the  proprietors,  with  tbe  right  of  discre- 
tionary disposal;  but  by  a  law  of  the  state 
tbey  were  required  to  apply  the  proceeds"  to 
a  particular  purpose,  to  wit  (2  Rev.  St.  1855, 
p.  1006,  {  6),  "the  net  proceeds  of  the  sales 
of  all  such  lands,  after  defraying  the  ex- 
penses of  draining,  reclaiming,  surveying 
and  selling  tbe  same,  shall  be  paid  Into  tbe 
county  treasury,  and  become  a  part  o'  the 
public  school  fund  of  the  county."  In  that 
case  this  court  drew  a  clear  distinction  be- 
tween the  power  of  a  county  court  over  the 
sixteenth  section  school  lands,  the  title  to 
which  had  never  been  In  tbe  counties,  and 
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these  swamp  lands,  which  had  been  donated 
to  the  counties  by  such  plain  and  unequivo- 
cal language  as  was  found  in  the  act  of 
1855.  Said  this  court:  "The  absolute  tiUe 
to  the  lands  was  vested  In  the  counties  to  be 
disposed  of  in  the  discretion  of  the  county 
courts.  •  *  •  In  selling  the  land  they 
possessed  the  same  powers  that  owners  gen- 
erally possess  under  like  circumstances,  one 
of  the  most  important  of  which  is  the  right 
to  buy  in  the  premises  to  secure  the  debt" — 
a  right  which  he  had  already  shown  was  not 
In  the  county  as  to  the  school  or  sixteenth 
section  lands.  When  that  decision  was  ren- 
dered there  was  imposed  upon  the  county 
courts  the  same  duty  to  cover  the  net  pro- 
ceeds, after  the  costs  of  reclamation  and  sale 
had  been  deducted,  into  the  school- fund,  that 
was  subsequently  imposed  by  the  act  of 
1868. 

The  county  of  Stoddard,  as  held  by  this 
court  in  State  v.  New  Madrid  County,  61  Mo. 
S6,  did  not  acquire  its  title  to  the  lands  In 
suit  by  the  act  of  March  10,  1868  (Seas.  Laws 
18C9,  p.  66),  but  by  the  previous  acts  already 
cited,  which  were  continued  In  the  act  of 
March  27,  1868.  Prior  to  the  act  of  1868 
there  was  no  restriction  of  the  sale  of  these 
lands  to  public  sales  by  the  sheritF.  By  sec- 
tion 3  of  that  act,  it  may  be  fairly  inferred 
that  the  Legislature  Intended  to  require  them 
to  sell  them  only  at  public  vendue  by  the 
sheriff,  and  for  not  less  than  $1.25  an  acre. 
But  by  the  act  of  March  10,  1800.  there  was 
an  unmistakable  purpose  on  the  part  of  the 
General  Assembly  to  restore  to  the  county 
courts  the  power  of  private  sale  which  they 
had  prior  to  the  act  of  March,  1868.  The  act 
of  1868  recites  "that  In  order  to  convey  to  the 
different  counties  in  the  state  of  Missouri  a 
complete  title  to  all  the  swamp  lands  which 
were  granted  and  have  been  patented  to 
the  state  of  Missouri  by  the  act  of  Congress 
of  September  28th,  1850,  the  register  of  lands 
is  directed  to  prepare  a  patent  or  patents  em- 
bracing all  the  swamp  lands  lying  within  the 
limits  of  the  several  counties,  conveying 
thereby  all  the  title  and  Interest  of  the  state 
in  and  to  such  lands,"  and  makes  It  the  duty  of 
the  governor  "to  sign  such  patents  and  have 
them  attested  by  the  Secretary  of  State." 
The  sixth  section  of  that  act  provides,  "The 
several  county  courts  shall  have  full  power 
and  control  over  all  such  overflowed  and 
swamp  lands  patented  to  their  respective 
counties  under  the  provisions  of  this  net  and 
to  sell  and  dispose  of  the  same  In  like  man- 
ner and  with  like  effect  as  now  provided  by 
the  Oeneral  Statutes  In  relation  to  the  con- 
veyance of  other  real  estate  l>elon(;ing  to 
their  respective  counties." 

This  act  came  before  this  court  in  Pool  v. 
Brown,  88  Mo.  675,  11  S.  W.  743.  and.  speak- 
hoig  for  the  court.  Judge  Brace  sold:  "By  the 
act  of  March  10,  18C9,  supra,  the  whole  pre- 
vious system  of  the  state  In  regard  to  these 
lands  was  changed  by  general  law  applicable 
to  every  county  in  the  state,  by  which  a 


complete  title  was  to  be  vested  In  eadi  coun- 
ty by  a  patent  to  be  Issued  for  the  swamp 
land  therein   situate,   and   tbencefortli    the 
state  delegated  to  each  county  the  execution 
of  its  trust  as  to  the  land  situate  in  each 
county  under  the  general  law  as  expressed  In 
this  act  and  the  act  of  1868,  which,  la  the 
main,  has  since  remained  the  general  law  of 
the   land,  governing  the  sale  and   transfer 
of  title  to  the  purchaser  of  swamp  lands. 
*    *    *    And  thereafter  the  swamp  lands  In 
said  county  were  subject  to  sale  and  convey- 
ance by  the  county  under  the  provisions  of 
the  general  law  expressed  in  those  acts.    The 
county  court   had  power  to  sell  the    land 
therein  described  at  private  sale,  to  sncb  pur- 
chaser as  It  might  seem  advisable,  at  a  price 
less  than  $1.25  pef  acre,  upon  the  terms  upon 
which  sale  was  mad&"    And  as  confirmatory 
of  his  construction  of  the  act  of  ltiG&,  the 
learned  judge  cites  Linville  v.  Bohanan,  60 
Mo.  554,  and  says  further,  "The  limitation  of 
section  3  of  the  act  of  1868  as  to  price  applies 
to  public  sales  of  swamp  lands,  and  this  lim- 
itation had  expired  by  lapse  of  time  before 
this   sale   was  made."     Obviously   tbe   re- 
mark as  to  the  flve-year  limitation  had  no 
reference  to  the  power  and   right  of   tbe 
.court  to  sell  at  private  sale,  but  merely  to 
give  an  additional  reason  why  in  that  case 
the  limitation  as  to  $1.25  would  not  liave 
been  applicable  even  if  It  had  been  a  public 
sale.    In  Pool  v.  Brown  tbe  conrt  was  called 
upon  to  construe  the  act  of  March  10,  1868, 
as  to  the  powers  of  county  courts  in  dealing 
with  their  swamp  lands,  and  the  point  In 
judgment  was,  what  was  the  scope  of  that 
power?    That  proposition  was  met  and  dis- 
cussed In  the  light  of  all  the  previous  general 
and  special  acts  of  our  General  Assembly 
from  the  time  the  state  had  received  tbe  do- 
nation of  these  lands  from  the  general  gov- 
ernment..    The   subject-matter   was   of  Im- 
mense practical  interest  not  only  to  every 
county  in  this  state,  but  to  thousands  of  pur- 
chasers throughout  the  state.    Prior  to  that 
act   the   county   court  was   a    mere   inter- 
mediary trustee  for  the  state.    It  bargained 
the  lands  and  received  the  purchase  money, 
but  the  title,  was  required  to  be  made  by  a 
patent  from  the  governor.    As  said  by  Judge 
Brace,  the  last  act  requiring  a  patent  by  the 
state  to  the  purchaser  vras  the  act  of  March 
27,  1868;   and  by  tbe  act  of  March  10.  18G9, 
the  whole  previous  system,  both  general  and 
local,    was    changed,    and    thenceforth    the 
counties  were  vested  with  the  title,  and  were 
authorized  to  convey  such   lands,   Jnst  as 
they  conld  any  other  lands  owned  by  tliein. 
In  that  case  the  lands  were  sold  at  privute 
sale  for  75  cents,  and  the  court  was  request- 
ed to  declare  tbe  law  that  the  county  court 
was  not  authorized  to  sell  swnmp  lands  for 
less  than  $1.25  per  acre;  and  this  court,  re- 
sponding  to   this    contention,    unanimously 
ruled  that  the  limitation  as  to  the  price  of 
$1.25  only  applied  to  public  sales  of  such 
lands  by  the  sheriff,  and  that  the  county 
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courts  were  autborized  to  aell  such  lands  at 
private  sale  for  less  than  $1.25  per  acre,  and 
fortifled  Its  Judgment  by  reference  to  the  de- 
cision In  Llnvllle  v.  Bolianan,  60  Mo.  654. 
Placing  section  6  of  the  act  of  March  10, 
1868.  in  juxtaposition  with  tbe  act  of  1855, 
we  find  that  the  former  confers  upon  tbe 
county  courts  full  power  and  control  over 
tbe  swamp  lands  In  their  respective  counties, 
and  tbe  right  and  power  to  nell  and  dispose 
of  the  same  as  they  bad  to  dispose  of  other 
real  estate  belonging  to  their  respective  coun- 
ties; and  in  the  act  of  1855  they  were  au- 
tliorlzed  to  sell  and  dispose  of  tbe  swamp 
lands  in  their  respective  counties  either  with 
or  without  draining  and  reclaiming  the  same, 
as,  in  their  discretion,  they  might  think  most 
conducive  to  the  Interest  of  their  counties. 

In  a  word,  the  two  acts  confer  the  same 
power  upon  the  county  courts,  and  this  court 
having  construed  that  an  absolute  title  was 
vested  in  tbe  counties  by  tbe  act  of  1855,  and 
that  as  to  them  they  possessed  the  same 
powers  tliat  owners  generally  possessed,  and, 
where  a  county  had  sold  to  a  purchaser  of 
fluch  land  on  a  credit,  it  could  buy  it  in  with- 
out any  further  enabling  act  authorlzine  It 
so  to  do,  the  only  consistent  construction  of 
the  act  of  18C9  was  that  which  tbe  same 
court  bad  given  the  net  of  1855.  Indeed, 
when  we  consider  the  emphatic,  unambigu- 
ous language  of  both  of  said  acts,  we  arc  at  a 
loes  to  see  how  the  court  could  have  reached 
a  contrary  conclusion  without  rejecting  tbe 
positive  command  of  our  statutes  as  to  the 
construction  of  laws,  which  requires  all 
courts  in  this  state  to  give  to  words  their  or- 
'dlnary  and  usual  sense;  and  conceding,  as 
it  has  everywhere  been  recognized,  that  tbe 
«tate  bad  the  power  to  grant  these  lands  to 
tbe  connties,  divested  of  all  trusts,  we  can 
conceive  of  no  words  or  language  which 
could  have  better  effectuated  that  purpose 
tban  was  employed  in  l)oth  the  act  of  1855 
and  that  of  1869. 

So  tliat,  while  we  entirely  agree  that  the 
county  courts  are  statutory  bodies,  and  we 
must  look  to  tbe  laws  of  tbe  state  for  their 
powers,  we  liave  no  hesitancy  in  putting  our 
fingers  upon  section  6  of  the  act  of  18C9  as 
tbe  authority  for  the  county  courts  to  sell 
and  convey  tbe  swamp  lands  in  their  re- 
apectlve  counties  at  private  sale,  and  for  less 
tban  11.25,  as  was  unanimously  ruled  by  this 
court  in  Pool  v.  Brown,  98  Mo.  675,  11  S.  W. 
743.  That  case  was  decided  nearly  14  years 
ago,  and,  until  the  decision  in  tbe  case  of 
State  ex  rel.  Public  School  v.  Crumb,  157 
Mo.  545,  57  S.  W.  1030,  was  never  question- 
ed. In  that  case,  without  adverting  to  tbe 
unanimous  decision  of  this  court  in  Pool  v. 
Brown,  supra,  It  was  ruled  that  "these  lands 
could  only  be  sold  at  that  time  by  the  sheriff 
at  public  vendue  on  sixty  days'  notice,  for 
not  less  tban  $1.25  an  acre,  by  order  of  the 
■county  court"  No  reference  was  made  to 
the  decision  in  Pool  v.  Brown,  which  had 
necessarily  become  a  rule  of  property.  We 
73  8.W,^5 


are  constrained  to  think  the  conclusion  in  tbe 
Crumb  Case  <m  this  point  was  an  inadvert- 
ence, but,  in  any"  event,  in  view  of  tbe  plain 
language  of  the  act  of  1869,  Which  was  in 
force  when  that  case  originated,  and  in  view 
of  tbe  decisions  in  Linville  v.  Bobanan,  60 
Mo.  664,  and  Pool  v.  Brown,  98  Mo.  675,  11 
S.  W.  743,  and  of  the  serious  consequences 
wUcb  are  almost  certain  to  follow  to  pur- 
chasers wbo  have  dealt  in  these  lands  on  the 
faith  of  said  decisions,  tbe  Cnmib  Case,  on 
this  point,  at  least,  ought  no  longer  to  be  re- 
garded as  controlling.  In  Reed  v.  Ownby, 
44  Mo.  206,  it  was  said  by  Judge  Wagner, 
speaking  for  the  court:  "Tbe  question  is 
firmly  settied  in  this  state  by  two  direct  ad- 
judications holding  that  an  unrecorded  deed 
is  good  against  a  Judgment  If  recorded  be- 
fore an  execution  sale  under  Judgment" 
Davis  V.  Owenby,  14  Mo.  170,  55  Am.  Dec 
105;  Valentine  v.  Havener,  20  Mo.  133. 

Tbe  counsel  for  plaintiffs  admits  these  au- 
thorities are  dhrectly  against  blm,  but  asks 
this  court  to  review  the  question  and  deter- 
mine the  law  otherwise.  This  we  are  not  at 
liberty  to  do.  Tbe  law  has  been  settied  for 
many  years.  It  has  become  a  rule  of  prop- 
erty, and  tities  have  been  vested  on  tbe 
strength  of  It  "The  stability  of  Judicial  de- 
cisions is  of  tbe  utmost  consequence,  as  on 
them  reposes  the  security  of  property,  and 
they  are  not  to  be  tampered  with  to  suit  tbe 
views  of  different  persons."  Dunidln  Coun- 
ty V.  Chouteau,  120  Mo.  578,  25  S.  W.  653. 
But  it  may  be  asserted  that  In  The  Cape 
Girardeau  S.  W.  Ry.  Co.  v.  Hatton,  102  Mo., 
loc.  clt.  55,  56,  14  S.  W.  765,  It  was  said, 
"The  county  courts  may  cause  the  swamp 
lands  to  be  sold  with  or  without  drainage,  at 
public  or  private  sale,  but  they  must  be  sold 
for  not  less  than  $1.25  per  acre."  The  same 
able  and  learned  Judge  who  wrote  that  opin- 
ion made  no  reference  to  Pool  v.  Brown,  98 
Mo.  675,  11  S.  W.  743,  in  which  he  bad  fully 
concurred  when  tbe  question  before  tbe 
court  was  whether  swamp  lands  could  be 
sold  under  the  act  of  March  10,  1869,  at  pri- 
vate sale,  for  less  than  $L25  an  acre,  and 
It  was  decided  they  could  be.  But  there  Is 
nothing  to  show  that  the  learned  Judge  who 
wrote  that  opinion  hod  changed  his  views  as 
to  the  proper  construction  of  tbe  act  of  1869, 
nor  that  the  learned  Judge  who  wrote  Pool 
V.  Brown  regarded  that  case  as  In  any  wise 
affecting  bis  decision  in  the  Pool  Case. 
Judge  Black  was  construing  a  contract  made 
in  1882,  long  after  the  act  of  18G8  had  been 
amended  by  the  act  of  1874  (Laws  1874,  p. 
101),  which  expressly  provided  that  tbe  coun- 
ty court  could  sell  swamp  lands  at  private 
sale  without  advertisement,  but  "at  a  price 
not  less  tban  $1.25  per  acre."  It  was  not 
necessary  to  decide  even  In  that  case  at  what 
price  tbe  lands  could  be  sold  for  at  private 
sale,  as  the  court  held  In  the  construction  of 
the  contract  it  was  neither  for  drainage  nor 
sale,  but  a  pure  gift  of  the  lands  to  the  rail- 
road company  If  it  would  run  its  road  on  a 
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deslguated  route,  and  as  tbe  law  did  not  au- 
thorize the  county  court,  ui^Jer  any  clrcum- 
Btances,  to  give  away  tbese  lands,  Its  con- 
tract to  do  so  could  not  be  enforced  in  equity. 
As  tbe  acts  of  1808  and  1869  were  in  pari 
materia,  and  entirely  consistent  tbe  me  with 
the  otber,  neither  had  been  repealed,  and  tbe 
act  of  1874  amending  tbe  act  of  1868  doubt- 
less was  properly  construed  as  limiting  the 
power  of  the  county  courts  after  its  enact- 
ment to  sell  swamp  lands  at  private  sale  for 
not  less  than  $1,25;  but  that  case  In  no  man- 
ner Itnpiuges  upon  the  controlling  welgbt 
and  authority  of  Pool  v.  Brown,  98  Mo.  675, 
11  S.  W.  743,  as  to  tbe  proper  construction  of 
tbe  act  of  March  IQ,  1869,  under  which  tbe 
transactions  in  suit  were  had. 

That  the  conveyance  by  Eltzroth,  as  spe- 
cial commissioner,  was  sufficient  to  carry  the 
legal  title,  there  can  be  no  doubt.  Hall  v. 
Gregg,  138  Mo.  286,  39  S.  W.  804;  Elliott  v. 
BufHngton,  149  Mo.  670,  51  S.  W.  408;  Prior 
V.  Scott,  87  Mo.  303;  Wilcoxon  v.  Osbom,  77 
Mo.  621. 

But  notwithstanding  the  act  of  1869  pro- 
vided in  tbe  most  emphatic  and  unambigu- 
ous terms  that  "tbe  several  county  courts 
shall  have  full  power  and  control  over  all 
such  overflowed  and  swamp  lands  and  to  sell 
and  dispose  of  them  in  like  manner  and  with 
like  effect  as  now  provided  by  the  General 
Statutes,  In  relation  to  the  conveyance  of 
other  real  estate  belonging  to  their  respective 
counties,"  and  notwithstanding  the  act  of 
1868,  by  tbe  eighth  section  thereof,  expressly 
provided  that  "the  net  proceeds  of  the  sales 
of  all  such  lands,  after  defraying  the  ex- 
penses of  draining,  reclaiming,  surveying 
and  selling  the  same  as  herein  provided,  shall 
be  paid  Into  the  county  treasury  and  become 
a  part  of  the  public  school  fund  of  the  coun- 
ty," It  is  insisted  tbe  county  held  the  lands 
under  a  trust  which.  It  Is  said,  "ran  with  the 
lands."  This  contention  is  not  a  new  one, 
either  In  this  court  or  in  tbe  Supreme  Court 
of  the  United  States.  In  Dunklin  County  v. 
Dunklin  County  Court,  23  Mo.  456,  It  was 
Insisted  that  an  order  of  the  county  court 
directing  the  alternate  sectitfns  of  the  swamp 
lands  owned  by  Dunklin  county  to  be  sold 
and  conveyed  to  the  Cairo  &  Fulton  Railroad 
in  payment  of  a  subscription  to  tbe  capital 
stock  of  said  company  was  a  breach  of  tbe 
trust  which  Congress  confided  in  tbe  state  of 
Missouri,  when  It  granted  It  these  lands  In 
1850  for  the  exclusive  purpose  of  reclaiming 
said  lands  by  means  of  levees  and  drains; 
but  Judge  Leonard,  speaking  for  this  court, 
in  answer  to  such  contention,  said:  "Tbe 
original  grant  made  by  the  state  to  the  coun- 
ties was  in  order  to  execute  this  trust,  and 
it  is  supposed  that  the  trust  Is  fastened  upon 
the  lands,  so  that  they  cannot  be  disposed  of 
by  the  state  for  any  other  purpose.  This, 
however,  is  not  correct  Tbe  trust  reposed 
by  the  United  States  is  In  the  state  of  Mis- 
souri. It  is  a  personal  trust  In  the  public 
faith  of  the  state,   and  not  a  property  trust, 


fastened  by  the  terms  of  the  grant  upon  the 
land  itself,  and  following  it  Into  whose  bands 
soever  It  may  pass.  It  Is  proper,  however, 
to  remark,  In  vindication  of  tbe  state,  tbai 
the  original  grant  by  tbe  United  States  con- 
templates, of  couree,  a  sale  of  tbe  land  In  or- 
der to  render  it  available  for  tbe  purposes  of 
the  trust."  And  be  cited  Cooper  v.  Roberts, 
18  How.  181,  16  L.  Ed.  338;  Long  v.  Brown, 
4  Ala.  622. 

Anerwards  the  case  of  The  Emigrant  Co. 
v.  Adams  County,  Iowa,  100  U.  S.  61,  25  L. 
Ed.  563,  came  before  tbe  Supreme  Court  of 
the  United  States.  That  county  had  convey- 
ed Its  swamp  lands  to  the  Emigrant  Compa- 
ny, and  subsequently  brought  suit  to  avoid 
Its  contract  on  the  grounds,  first,  that  the 
sale  of  tbe  county's  swamp  lands  was  made 
at  a  much  less  price  than  the  law  allowed 
them  to  be  sold  for;  that  by  the  laws  of 
Iowa  it  was  unlawful  to  sell  them  for  less 
than  $1.25  per  acre,  whereas  by  the  said  con- 
tract nearly  8,000  acres  were  sold  for  $2,000: 
and  for  fraudulent  representations.  Mr.  Jus- 
tice Bradley,  speaking  for  the  court,  among 
otber  things,  said:  "But  there  was  one  as- 
I)ect  of  it  which  at  the  conclusion  of  the  first 
bearing  we  thought  deserving  of  considera- 
tion, and  that  was  the  general  character  of 
the  transaction  viewed  In  connection  with 
the  act  of  Congress  by  which  these  lands 
were  granted  to  the  state."  He  then  repeats 
the  provisions  of  the  act  of  September  28, 
1860— the  same  under  which  the  state  of  Mis- 
souri obtained  the  lands  in  suit;  especially 
the  proviso  which  required  the  proceeds  of 
said  lands,  whether  from  sale  or  direct  appro- 
priation, to  be  applied  excluslvdy,  as  far  aa 
necessary,  to  the  purpose  of  reclaiming  said 
lands  by  means  of  drains  and  levees— and 
said:  "Our  flrat  view  was  that  this  was  so 
explicit  and  controlling  as  to  Invalidate  tbe 
scheme  finally  devised  by  the  Legislature  of 
Iowa  for  the  disposal  of  the  land,  under 
which  the  contract  In  question  was  made. 
But  on  more  mature  reflection,  we  are  satis- 
fied that  such  a  result  did  not  necessarily 
follow."  He  then  points  out  that  the  Legisla- 
ture of  Iowa,  by  act  of  February  2, 1853  (Laws 
1852-53,  p.  29,  c.  13),  granted  the  lands  to 
her  several  counties,  subject  to  the  condi- 
tions of  tbe  act  of  Congress  and  such  laws  as 
tbe  Legislature  might  thereafter  pass.  The 
argument  was  that  It  was  a  scheme  to  divert 
the  proceeds  of  tbe  lands  from  the  purposes 
of  the  grant,  and  to  that  the  learned  Justice 
answered:  "The  proviso  of  the  second  sec- 
tion of  the  act  of  Congress  declared  that  the 
proceeds  of  the  lands,  whether  from  sale  or 
direct  appropriation  in  kind,  should  be  ap- 
plied exclusively,  as  far  as  necessary,  to 
these  purposes.  This  language  Implies  that 
tbe  state  was  to  have  the  full  power  of  dis- 
position of  tbe  lands,  and  only  gives  direction 
as  to  the  application  of  the  proceeds,  and  of 
this  application  only  'as  far  as  necessary*  to 
secure  the  object  spccifled."  It  was  accord- 
ingly held,  Just  as  Judge  Leonard  had  held 
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nearly  2S  years  before,  that  tbe  county  whlcb 
liad  thus  disposed  of  Its  swamp  lands  could 
not  rescind  its  contract  on  the  ground  that  It 
was  a  Tlolatlon  of  the  trust  Imposed  by  the 
act  of  Congress.  The  same  doctrine  was  an- 
nounced In  the  subsequent  case  of  Mills  Coun- 
ty T.  RaUroad  Companies,  107  U.  S.  657,  2 
Sup.  Ct  654,  27  L.  Ed.  578.  In  which  the  Su- 
preme Court  of  the  United  States,  referring  to 
the  duty  of  the  state  to  apply  the  proceeds 
of  such  lands  to  reclaiming  them,  remarked 
tliat  "whether  faithfully  performed  or  not 
was  a  question  between  the  United  States 
and  the  states,  and  it  Is  neither  a  trust  fol- 
lowing the  lands,  nor  a  dnty  which  private 
parties  can  enforce  as  against  the  state." 
And  such  has  been  the  unbroken  line  of 
adjudication  in  this  state.  Sturgeon  v. 
Hampton,  88  Mo.  210;  Pool  v.  Brown,  98 
Mo.  681,  11  S.  W.  743. 

Conceding,  as  we  do,  that  It  was  entirely 
competent  for  the  state  to  grant  these  lands 
to  the  several  counties,  either  with  or  dls- 
cliarged  of  a  trust,  and  that  the  Legislature 
could  designate,  as  It  did,  the  purposes  to 
whlcb  the  counties  should  devote  these  lands, 
we  think  it  Is  clear  that  the  only  use  or  trust 
which  the  state  declared,  so  far  as  the  schools 
were  concerned,  was  upon  "the  net  proceeds" 
of  snch  lands,  after  deducting  all  the  expenses 
and  costs  of  draining,  reclaiming,  surveying, 
and  selling  the  same.  As  said  by  the  Su- 
preme Court  of  the  United  States  In  Eml- 
ppant  Co.  V.  Adams  Co.,  100  U.  8.,  loc.  clt 
*»,  25  L.  Ed.  663,  the  language  of  the  act  of 
1868  and  the  previous  act  of  1851  gave  '*the 
fall  power  of  disposition  of  the  lands,  and 
only  gives  direction  as  to  the  application  of 
the  proceeds.*'  The  trust  was  declared  as  to 
**tbe  net  proceeds,"  and  not  on  the  land,  so 
as  to  fasten  It  on  the  lands  In  the  hands  of 
the  purchasers  from  the  trustees,  to  whom 
the  county  had  granted  the  absolute  power  of 
disposal. 

'We  concede  that  the  state  has  full  power 
to  compel  the  county  of  Stoddard  to  account 
for  "the  not  proceeds"  of  the  sales  received 
by  the  county  court  from  Ringer,  but  that  is 
a  very  different  proiMsltlon  from  that  ad- 
vanced that  the  county  can  after  30  years 
repudiate  the  sale  It  made  to  Ringer,  and 
the  patent  which  Its  commissioner,  Mtzroth, 
made  by  the  direction  of  the  county  court. 
We  are  dealing  not  with  a  case  in  which  the 
county  court  had  no  authority  to  sell  and 
convey  the  lauds.  In  which  the  acts  of  the 
court  and  Its  commissioner  would  be  void, 
but,  at  most,  an  irregular  or  defective  exe- 
cution of  an  indisputable  power,  and  in  a 
case  In  whlcb  no  fraud  is  charged  or  pro-^en. 
To  hold  that  this  trust  Is  fastened  upon  these 
lands  in  the  hands  of  these  remote  purchas- 
ers from  Ringer,  when  the  substituted  trus- 
tees had  a  plain  statutory  power  to  sell  and 
convey,  and  they  had  executed  that  power, 
and  their  commissioner  bad  conveyed  the 
lands  by  an  Instrument  which  gave  no  notice 
of  any  breach  of  the  trust,  would.  In  our 


opinion,  be  subversive  of  all  the  principles 
of  equity  and  justice,  especially  after  the 
lapse  of  30  years.  That  the  county  of  Stod- 
dard may  be  required  to  make  good  to  its 
pnbUc  school  funds  the  amount  it  received 
from  Klnger  and  others  who  purchased  these 
lands  from  the  county  courts  is  equitable, 
but  it  has  no  right  to  repudiate  a  contract 
which  is  not  tainted  with  fraud  because  at 
this  late  day  It  Is  assumed  or  appears  that 
the  court  did  not  obtain  the  full  value  of  the 
lands,  although  the  purchasers  were  bound 
to  know  the  iwwer  of  the  county  court.  We 
find  the  court  had  the  undeniable  right  to  sell 
these  lands  at  private  sale  for  less  than  $1.25, 
and.  this  being  so,  when  they  made  their  pur- 
chases, and  paid  over  to  the  county  the  price 
agreed  upon,  they  are  not  to  lose  their  titles 
because  the  authorities  of  that  county  now 
deem  the  price  then  received  was  Inadequate. 
The  state  selected  its  agents  to  sell  and  con- 
vey, and  did  not  limit  them  as  to  the  price 
they  were  to  obtain;  and  the  Inequity  is  the 
more  glaring  because  there  is  no  offer  made 
to  restore  the  purchase  money,  which  the 
county  has  kept  for  30  years.  It  was  not  m- 
cumbent  on  the  purchasers  to  see  that  the 
county  court  properly  covered  the  purchase 
money  Into  the  school  fund. 

Upon  the  contention  that  the  acts  of  the 
county  court  in  respect  to  the  disposition  of 
the  land  in  controversy  were  absolutely  Void, 
and  that  the  powers  of  the  county  court  are 
limited  and  defined  by  law,  our  attention  is 
earnestly  invited  to  numerous  cases  decided 
by  this  court  Before  proceeding  to  an  in- 
vestigation of  these  cases.  It  must  be  observ- 
ed that  the  record  discloses,  in  respect  to  the 
sale  of  this  land,  that  the  acts  of  the  county 
court  are  divisible.  If  the  county  courts 
were  authorized  to  sell  this  land  in  pursu- 
ance of  the  act  of  1869,  then  we  look  to  the 
act  of  the  court  that  consummated  that  sale; 
that  is,  the  Eltzroth  patent  That  act  Is  reg- 
ular upon  its  face— does  not  purport  to  be 
based  upon  the  Ringer  judgment  or  upon  the 
order  of  compromise,  but  specially  recites 
that  it  is  done  in  "pursuance  of  the  prt)vl- 
sions  of  the  law  of  this  state."  That  net.  In 
Itself,  if  the  power  to  perform  it  exLsted,  Is 
not  void;  but,  in  order  to  have  Its  force  and 
power  rendered  Inoperative,  It  is  necessary, 
even  If  appellant's  contention  Is  to  be  upheld, 
to  show  by  evidence  aliunde  that  such  pat- 
ent emanated  from  the  order  of  compromise, 
which  appellant  insists  was  without  author- 
ity of  law.  We  fully  concur  in  the  principles 
announced  In  the  cases  cited— that  the  pow- 
ers of  the  county  courts  are  limited  and  well 
defined  by  the  law,  and  that  parties  dealing 
with  tUom  must  take  notice  of  their  limited 
powers.  In  the  leading  case  in  this  state, 
and  the  one  upon  which  appellant  firmly  re- 
lies for  support  of  this  contention  (Sturgeon 
V.  Hampton,  88  Mo.  203),  it  will  be  noted  that 
this  case  was  decided  by  Black,  J.,  the  same 
able  and  learned  judge  that  decided  the  case 
of  Dunklin  County  v.  Chouteau,  120  Mo.  577, 


Digitized  by 


Google 


708 


78  SOUTHWESTERN  REPORTBB. 


iMa 


25  S.  W.  553,  and  who  was  a  member  of  the 
court  when  the  opinion  of  Pool  v.  Brown,  98 
Mo.  675,  11  S.  W.  743,  was  annotmced,  and 
concurred  therein.  In  the  Sturgeon  Case,  an 
examination  of  It  will  demonstrate  that  It 
has  no  application  to  the  facts  in  this  case. 
The  learned  Judge  announced  the  principle 
as  applicable  to  the  facts  before  him.  .In 
that  case  the  powers  sought  to  be  exercised 
were,  beyond  dispute,  unauthorized.  In  re- 
ferring to  the  attempted  execution  of  the  two 
deeds  Involred  in  that  dispute,  the  court, 
through  Black,  J.,  says:  "Both  these  acts 
were  not  simply  Irregularities,  but  they  were 
without  any  warrant  or  authority  In  law,  and 
are  void.  These  iuflrmltles  appear  upon  the 
face  of  the  deeds  and  orders  to  which  they 
make  reference,  and  the  purchaser  from  the 
company  took  with  full  notice."  It  will  be 
observed  In  this  case  that  the  want  of  au- 
thority appeared  upon  the  face  of  the  Instru- 
ment It  was  from  this  state  of  facts  that 
the  principle  was  announced  that  "persons 
dealing  with  such  agents  are  bound  to  take 
notice  of  their  powers  and  authority."  Con- 
ceding, for  the  purposes  of  this  case,  that  the 
order  of  compromise  was  without  authority, 
such  order  Is  totally  disconnected  with  the 
instrument  that  undertook  to  convey  the  ti- 
tle. There  was  no  reference  made  to  that 
order.  The  order  of  compromise  was  not 
such  an  Instrument  affecting  real  estate  as 
was  required  to  be  recorded  in  the  land  rec- 
ords of  the  county.  We  do  not,  by  the  views 
expressed  upon  this  particular  branch  of  the 
case,  pretend  that  a  sale  of  swamp  lands  by 
a  conveyance  regular  upon  Its  face,  based 
upon  orders  of  the  county  court  that  were 
unauthorized,  would  pass  the  title  to  such 
lands,  but  simply  maintain  that  the  instru- 
ment is  valid  until  set  aside  by  appropriate 
proceedings.  It  Is  not  absolutely  void,  but 
may  be  avoided  In  an  action  for  that  purpose, 
upon  a  showing  of  the  Independent,  unau- 
thorized acts  upon  which  the  instrument  is 
based.  Persons  buying  real  estate  look  to  the 
land  records— the  recorder's  office — for  the 
instruments  upon  which  title  is  based;  and 
the  respondents  in  this  case  had  the  right  to 
regard  the  Eltzroth  patent  as  valid,  if,  upon 
its  face.  It  was  regular,  and  the  county  court 
had  the  power  to  have  a  commissioner  duly 
appointed  to  make  such  conveyance.  They 
were  not  required  to  examine  every  detail 
leading  up  to  the  execution  of  the  Instru- 
ment While  such  Instrument  may  have 
been  based  upon  such  Irregularities  that  in 
an  appropriate  proceeding  it  would  be  declar- 
ed invalid,  yet  notice  of  such  irregularities 
Is  not  to  be  Imputed  to  the  respondents  in 
this  case. 

In  the  case  of  Butler  v.  Sullivan  Co.,  108 
Mo.  630,  18  S.  W.  1142,  cited  by  appellants,  is 
simply  a  reiteration  of  the  principle  announ- 
ced in  the  cn.se  of  Sturseon  v.  Hampton, 
supra.  Hence  what  is  said  as  to  the  appli- 
cation of  that  ease  to  the  case  at  bar  Is  for 
the  same  reason  applicable  to  the  Sullivan 


County  Case.  The  case  of  St  Louis,  Gape 
Girardeau  &  Ft.  Smith  Railway  Company  t. 
Wayne  Co.,  126  Mo.  351.  28  &  W.  494,  was  a 
suit  upon  a  contract  entered  Into  by  the 
county  with  the  railroad  company  relative  to 
certain  work  In  respect  to  draining  certain 
swamp  lands  belonging  to  Wayne  county. 
All  the  defects  and  Infirmities  appeared  up- 
on the  face  of  the  contract  and  that  suit  was 
on  the  contract  and  the  court  announced 
the  principle  discussed  under  this  conten- 
tion. We  readily  assent  to  the  doctrine  as 
announced  upon  the  facta  in  that  case,  but  a 
casual  examination  of  it  will  demonstrate 
beyond  dispute  that  it  is  not  applicable  to 
the  case  before  us.  In  the  case  of  Moss  v. 
Kauffman,  131  Mp.  424,  33  S.  W.  20.  tlie 
county  of  Bollinger  sold  swamp  land  to 
Thomas  Allen,  and  accepted  stock  in  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company  in  payment.  This  appeared  upon 
the  face  of  the  deed.  The  court  said, 
through  Burgess,  J.,  that  this  deed  "was  void 
and  of  no  effect  and  all  persons  purchasing 
under  it  were  bound  to  take  notice  of  its  in- 
firmities. No  extrinsic  evidence  was  neces- 
sary to  show  Its  invalidity,  which  appeared 
from  its  recitals."  It  will  be  observed  that 
the  notice  imputed  to  the  purchasers  of  that 
title  was  of  defects  and  inflrmltieB  that  -were 
stamped  upon  the  Instrument  Itselt  In  the 
case  of  Hooke  v.  Chltwood,  127  Mo.  372.  30 
S.  W.  167,  there  was  no  evidence  upon  the 
ta.ce  of  the  Instrument  that  the  county  ever 
sold  the  land.  Hence  the  court  very  appro- 
priately quoted  the  principle  that  "the  stat- 
utes constituted  the  warrant  of  authority  in 
the  county  courts  to  sell  or  dispose  of  swamp 
land."  As  to  instruments  where  the  defects 
appear  on  the  face  of  the  Instmment  the 
rule  announced  in  the  case  of  lydin^s  t. 
Pitcher,  82  Mo.  379,  and  other  cases  on  effect 
of  notice  dted  by  appellant  will  apply,  but 
they  do  not  apply  where  the  instrument  is 
regular  on  its  face  and  Is  Issued  by  proper 
authority.  In  the  patent  executed  by  Com- 
missioner Eltzroth,  no  reference  Is  made  to 
the  order  empowering  him  to  act  as  such 
commissioner,  nor  does  it  make  any  ref- 
erence to  the  order  of  compromise.  Nor  tras 
it  necessary  for  him  to  recite  the  power  un- 
der which  he  acted.  Henry  v.  Attison.  .V) 
Mo.  266;  Swartz  v.  Page,  13  Mo.  608;  Jami- 
son V.  Foplana,  43  Mo.  565,  07  Am.  Dec.  414. 
In  the  case  of  Tydings  v.  Pitcher,  supra,  the 
true  test  as  to  the  character  of  notice  tliat  is 
to  be  imputed  to  a  purchaser  is  very  tersely 
stated:  "In  the  language  of  Commissioner 
Leonard,  of  New  York:  The  principle  of  eq- 
uity is  well  established  that  a  purchaser  of 
land  is  chargeable  with  notice  by  Implication 
of  every  fact  affecting  the  title  which  would 
be  discovered  by  an  examination  of  the  deeds 
or  other  muniments  of  title  of  his  vendor,  if 
there  is  sufficient  contained  in  any  deed  or 
record  which  a  prudent  purchaser  ouf^ht  to 
examine  to  induce  an  inquiry  in  the  mind  of 
an  intelligent  person,  be  Is  chargeable  vitb 
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knowledge  or  notice  of  the  facts  so  contain- 
ed.' Cambridge  Valley  Bank  v.  Delano,  48 
N.  T.  336."  Apply  this  test,  and  we  find  that 
tbe  notice  Imputed  to  a  purchaser  is  of  the 
recitals  in  the  muniments  of  title. 
/We  repeat  that  the  only  instrument  in  re- 
spect to  the  sale  of  the  swamp  land  by  Stod- 
dard county  Involved  in  this  case  that  was 
entitled  to  a  place  upon  the  land  records  of 
Stoddard  county  was  the  one  that  evidenced 
the  sale  of  the  land— that  is  to  say,  the  Eltz- 
roth  patent.  Of  this  Instrument,  and  Its  en- 
tire contents,  the  respondents  were  charged 
with  notice.  Again  we  say  they  were  not 
required  to  Investigate  and  examine  the  va- 
rious orders  of  the  county  court  authorizing 
such  conveyance.  They  had  the  right,  as 
was  announced  In  the  case  of  State  ex  rel. 
Board  of  Education  v.  Wayne  County  Court, 
98  Mo.  362,  11  S.  W.  758,  "to  assume  that 
public  officers  have  proceeded  in  obedience  to, 
not  in  disregard  of,  their  duties  and  obliga- 
tions as  such." 

It  Is  insisted  by  appellant  that  tbe  acts  of 
the  county  court  of  Stoddard  county  were 
void,  and  that  respondents  are  charged  with 
notice  of  all  the  orders  of  the  county  court, 
and  its  acts,  being  void,  cannot  be  ratified, 
and  that  tlie  county  cannot  be  estopped  by 
reason  of  such  void  acts.  If  such  contention 
is  maintained,  we  are  unable  to  discover  up- 
on what  theory  the  learned  Judge  in  the  case 
of  Dunklin  Co.  v.  Chouteau,  supra,  reached 
tbe  conclusion  he  did  In  respect  to  the  con- 
tention in  that  case,  which  Is  identical  In 
principle  with  the  one  Involved  In  the  case 
before  us.  In  the  Dunklin  County  Case  there 
was  involved  100,000  acres  of  the  most  val- 
uable swamp  land  in  that  section  of  the  8tat& 
The  district  county  court  of  Dunklin  county 
subscribed  for  stock  in  the  Cairo  &  Fulton 
Railroad,  which  was  to  be  built  through  tbe 
county.  A  patent  was  issued  by  the  gov- 
ernor of  the  state,  referring  to  the  orders  of 
the  district  court,  conveying  the  lands  to  the 
railroad  company.  This  suit  was  instituted 
33  years  after  the  district  conrt  had  made 
the  orders,  and  the  patent  Issued  in  pursu- 
ance thereof,  to  set  aside  the  patent  and  or- 
ders of  the  district  conrt.  It  was  Insisted  by 
the  county  In  that  case,  just  as  It  is  being 
Insisted  In  this  case,  that  the  orders  of  the 
county  court  were  void  and  without  any 
warrant  of  law,  and  that  the  purchasers  were 
imputed  with  notice  of  such  void  orders  It 
was  insisted  that  under  the  statute  in  force, 
providing  for  subscription  to  the  stock  of 
railroad  companies,  to  be  paid  for  by  a  con- 
veyance of  swamp  lands  to  be  selected  by 
said  railroad  company,  it  was  essential  to  tbe 
validity  of  such  conveyance  that  a  petition 
signed  by  a  majority  of  the  voters  of  the 
county  must  be  presented  to  the  district  coun- 
ty court,  requesting  the  court  to  subscribe 
for  stock  in  the  Cairo  &  Fulton  Railroad  Com- 
pany. It  was  also  contended  that,  in  order 
to  support  the  validity  of  such  subscription, 
it  was  necessary  to  have  a  vote  of  tbe  tax- 


payers on  such  proposition.  The  record  of 
the  district  court  of  Dunklin  county  disclosed 
that  tbe  petition  was  not  signed  by  the  prop- 
er number  of  voters,  and  that  there  was  no 
vote  taken  by  the  taxpayers  of  the  county, 
yet  In  that  case  the  court  says:  "But  let  It 
be  conceded  that  a  vote  of  the  taxpayers  was 
essential  to  a  valid  subscription,  and  that  such 
a  vote  was  essential  to  a  valid  transfer  of  the 
lands  to  the  company  In  payment  of  the  sub- 
scription; still,  it  does  not  follow  that  the 
county  should  have  the  decree  prayed  for  in 
this  case.  We  think  the  county  has  no  standing 
In  a  court  of  equity  to  question  the  validity 
of  the  sale  at  this  late  day."  And  tbe  court 
held  in  that  case  that  the  conduct  and  ac- 
tion of  the  agents  and  officers  of  Dunklin 
county  was  a  ratification  of  the  transfer  of 
the  lands  in  suit.  If  tbe  court  in  that  case 
had  maintained  tbe  position  urged  In  the  case 
at  bar,  then  no  such  conclusion  could  have 
been  reached,  for  the  subsequent  purchasers 
in  that  Instance  were  In  no  better  attitude 
than  the  purchasers  in  this  case.  By  an  ex- 
amination of  the  record.  It  would  have  dis- 
closed the  irregular  and  void  orders  of  tbe 
district  court,  and  notice  of  it  would  be  Im- 
puted to  them.  But  the  court,  as  it  doubt- 
less did  from  the  discussion  In  the  case, 
reached  the  conclusion,  as  the  patent  was  reg- 
ular upon  its  face,  that  at  least  that  was  not 
a  void  act,  and  that  the  subsequent  purchas- 
ers were  not  charged  with  notice  of  the  void 
orders.  That  case  was  ably  presented  by 
counsel,  and  is  regarded  by  the  bench  and 
bar  as  being  most  carefully  considered  upon 
the  questions  Involved.  We  regard  the  rea- 
son of  the  learned  judge  as  sound,  and  well 
supported  by  the  adjudications,  and  Bee  no 
reason  why  that  case  should  be  overruled./ 

It  is  next  insisted  by  appellant  that  "this 
case,  in  Its  very  nature,  is  not  susceptible  of 
being  controlled  by  the  doctrine  of  laches." 
We  will  say  in  respect  to  that  contention  that 
we  have  reached  the  conclusion  that  the 
county  conrt  of  Stoddard  county  had  the 
power  to  sell  the  lands  under  the  act  of  1869, 
at  private  sale,  through  its  appointed  com- 
missioner, at  less  than  fl.26  per  acre.  We 
are  of  tbe  opinion  that  the  patent  executed 
by  Commissioner  Eltzroth  was  not  absolutely 
void.  And  this  leads  us  to  tbe  discussion  of 
tbe  only  unsettled  question  in  that  conten- 
tion, and  that  is  as  to  the  application  of  tbe 
doctrine  of  laches  to  counties. 
/The  administration  of  equitable  principles 
is  not  dormant,  but,  as  the  development  of 
the  county  and  business  Interests  advance, 
new  subjects  are  created  to  which  these  prin- 
ciples are  to  be  applied,  and  it  has  very  ap- 
propriately been  elsewhere  said:  "It  is  a 
mistake  to  assume  that  the  doctrine  of  laches 
or  delay,  or  tbe  doctrine  of  estoppel,  does 
not  apply  to  a  county  or  other  municipal 
corporation.  Indeed,  It  may  be  said  that 
ttaere  Is  no  state,  or  any  of  the  political  sub- 
divisions of  a  state,  against  which  the  doc- 
trine of  estoppel  or  laches  may  not,  in  certain 
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instances,  be  urged.  If  a  transaction  sbowa 
all  the  observances  of  the  law,  then  the  law 
Itself  win  afford  all  the  relief  necessary,  and 
estoppel  or  laches  need  not  be  urged.  It  is 
only  where  there  are  irregularities  by  the 
officers  and  agents  of  states  or  municipalities 
in  the  performance  of  certain  duties  imposed 
upon  them  by  the  Constitution  or  laws  that 
there  Is  reason  that  they  should  not  be  al- 
lowed to  insist  that  the  act  was  improperly  or 
Irregularly  done,  to  the  prejudice  of  those 
who  in  good  faith  have  assumed,  and  acted 
upon  the  assumption,  that  the  acts  of  such 
officers  and  agents  were  within  their  power  to 
perform.  The  doctrine  of  estoppel  Is  not  on- 
ly a  very  old  doctrine,  but,  it  may  be  said,  Is 
one  that  'has  grown  with  the  growth'  of  hu- 
man affairs.  It  is  a  principle  whose  exist- 
ence is  not  to  be  deprecated,  for  its  enforce- 
ment not  only  prevents  the  commission  of  a 
wrong  upon  those  who  are  innocent,  but  It 
teaches  the  moral  lesson  to  all  persons  that 
they  shall  not  to-day  dispute  the  truth  of  what 
they  said  yesterday,  to  the  financial  injury 
of  others.  'Its  foundation  is  laid  in  the  obli- 
gation which  every  man  is  under  to  speak 
and  act  accordhig  to  the  truth  of  the  case.' 
Herman  on  Estoppel  &  Res  Adjudlcata,  §  14." 
In  the  case  of  People  v.  Maynard,  15  Mich. 
463,  where  the  inyalldlty  of  an  act  organiz- 
ing a  county  was  suggested  on  constitutional 
grounds,  Campbell,  J.,  says:  "If  this  ques- 
tion had  been  raised  immediately,  we  are  not 
prepared  to  say  that  it  would  have  been  al- 
together free  from  difficulty;  but,  inasmuch 
as  the  arrangement  there  indicated  had  been 
acted  uiion  for  ten  years  before  the  recent 
legislation,  and  bad  been  recognized  as  valid 
by  ali  parties  Interested,  it  cannot  now  be 
disturbed.  Even  in  private  associations  the 
acts  of  parties  interested  may  often  estop 
them  from  relying  on  legal  objections  which 
might  have  availed  them  if  not  waived;  but 
In  public  affairs,  where  the  people  have  or- 
ganized themselves  under  color  of  law  into 
the  ordinary  municipal  bodies,  and  have  gone 
on,  year  after  year,  raising  taxes,  making  im- 
provements, and  exercising  their  usual  fran- 
chises, their  rights  are  properly  regarded  as 
depending  quite  as  much  on  the  acquiescence 
us  on  the  regularity  of  their  origin.  •  •  • 
Whatever  may  ■  be  the  rights  of  individuals 
before  such  general  acquiescence,  the  cor- 
porate standing  of  the  community  can  no 
longer  be  open  to  question.  •  •  •  The  ex- 
ercise of  Jurisdiction  being  notorious  and 
open  In  all  such  cases,  •  •  •  there  is  no 
principle  which  could '  Justify  any  court  in 
going  back  to  inquire  into  the  regularity  of 
the  law  of  1857."  To  the  same  effect  Is  the 
case  of  People  v.  Alturas  County  (Idaho)  65 
Pac.  1067,  44  L.  R.  A.  122,  where  the  court 
says,  "Public  policy  and  sound  principles  of 
law  require  that  the  state  now  be  held  es- 
topped from  questioning  the  manner  of  the 
passage  of  the  act  in  question."  In  the  case 
of  Adams  County  v.  Railroad  Co.,  39  Iowa, 
507,   where  the  county  set  up  the  title  to 


swamp  land  claimed  by  defendant,  the  court 
held  that  the  plaintiff,  by  assessing  the  lands 
to  the  railroad  company,  and  collecting  taxes 
from  the  company  thereon,  bad  estopped  It- 
self from  claiming  title  to  the  land  as  against 
the  company.  The  cases  are  very  nnmeroos 
in  which  it  is  held  that  a  county  may  be  es- 
topped by  the  acts  of  its  agents.  In  {be 
case  of  H.  &  St.  J.  R.  Co.  v.  Marion  Co.,  36 
Mo.  294,  It  Is  said:  "Where  a  county,  acting 
under  authority  It  supposed  to  be  valid,  sub- 
scribed to  the  stock  of  a  railroad  company 
in  good  faith,  issued  its  coupon  notes  in  pay- 
ment of  such  subscription  for  a  series  of 
years,  voted  such  stock,  and  paid  its  coupons, 
and  such  notes  passed  Into  the  hands  of  In- 
nocent and  bona  fide  purchasers,  it  Is  es- 
topped from  asserting  that  such  notes  were 
illegally  issued."  The  cases  of  Dunklin 
Ck>unty  v.  Chouteau,  120  Ma,  loc.  clt.  594.  2."> 
8.  W,  663;  Boone  County  v.  R.  R.,  139  U. 
S.  084,  U  Sup.  Ct.  687,  35  L.  Ed.  319;  Coloni- 
al &  U.  S.  Mortgage  Co.  v.  Tubbs  (Tex.  Civ. 
App.)  45  S.  W.  6^;  State  v.  West,  OS  Mo. 
229— announced  the  same  principles  in  re- 
spect to  this  subject. 

If  the  Legislature  had  never  conferred  np- 
on  the  counties  the  power,  through  their 
county  court,  to  sell  and  dispose  of  swamp 
lands,  and  the  court  had  undertaken  to  do  so. 
It  is  very  clear  that  no  subsequent  action  of 
the  counties  could  have  ratified  the  unautljor- 
ized  act  of  the  county  court.  The  priaciple 
Is  that  where  a  county  court  is  charged  by 
law  with  the  performance  of  certain  duties 
In  reference  to  a  particular  subject-matter, 
and  that  court  undertakes,  in  good  faith,  to 
execute  its  powers,  but  falls  to  observe  cer- 
tain requirements  of  the  law,  so  that  Its  acts 
in  that  regard  are  irregular,  such  acts,  if 
acquiesced  In,  will  become  binding  upon  the 
counties  as  completely  as  If  they  had  been 
reg;ular  In  the  first  instance.  Here  the  Leg- 
islature authorized  the  counties  to  sell  the 
swamp  lands.  When  Stoddard  county  under- 
took to  sell  the  land,  it  but  exercised  the 
right  of  disposing  of  the  land  conferred  upon 
It  by  the  Legislature.  It  had  the  right  to 
sell  it,  and,  as  we  think,  at  public  or  private 
sale.  Anyhow,  it  had  the  right  to  Bell  it, 
and  it  did  undertake  to  sell  it  more  than  30 
years  ago,  and  bad  acquiesced  in  the  sale 
which  it  has  made,  ever  since. 

We  take  it  that  it  is  no  longer  a  disputed 
question  that  the  doctrine  of  laches  applies 
to  a  county  w  other  municipal  corporation  as 
well  as  to  Individuals.  This  brings  us  to  the 
application  of  the  doctrine  of  delay  or  laches 
to  the  facts  of  this  case. 

The  admission  of  appellant  in  respect  to 
the  conduct  of  Stoddard  county  In  reference 
to  these  lands  for  the  last  30  years  renders 
It  unnecessary  to  minutel.v  detail  all  the  tes- 
timony submitted  in  the  trial  court.  The  ap- 
pellant says,  "We  admit  that  for  more  than 
thirty  years  the  respondents  have  been  the 
apparent  owners  of  said  land,  and  have  been 
paying  the  taxes  levied  and  assessed  thereon 
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by  the  ageats  ot  tbe  county."  It  will  be 
noticed  that  these  respondents  are  not  tbe 
original  purchasers  from  Stoddard  county; 
that  they  purchased  these  lands  upon  the 
faith  of  the  regularity  of  the  conveyance  of 
Eltzrotb,  the  commissioner;  that  they  placed 
their  deeds  upon  record;  that  those  from 
whom  they  purchased  and  the  respondents 
have  been  regularly  assessed  and  have  puid 
the  taxes  on  this  land  for  more  than  30  years. 
It  will  be  observed  that  the  county  of  Stod- 
dard, in  consideration  of  the  conveyance,  as 
executed  by  the  commissioner,  accepted  $13,- 
500;  that  the  respondents  and  their  grantors 
have  had  such  possession  of  these  lands  as 
they  were  susceptible  of,  and  at  all  times 
and  under  all  circumstances  have  claimed  to 
be  the  legal  owners  thereof.  Appellant  In. 
this  case  makes  no  pretense  of  offering  to 
return  the  money  it  received,  but  simply 
takes  the  unenviable  position:  "We  have 
had  your  money  for  thirty  years:  have  made 
you  pay  the  taxes  for  all  those  years.  We 
will  now  retain  all  this,  and  take  the  land  In 
addition."  And  this  court  is  asked  to  de- 
nominate this  as  the  administration  of  equity 
to  the  parties  in  this  suit. 

There  was  some  evidence  introduced  that 
the  $13,500  in  warrants  Issued  by  Stoddard 
county,  and  accepted  by  it,  were  only  worth 
30  or  40  cents  on  the  dollar,  and  It  Is  In- 
timated by  counsel  for  the  board  of  education 
that  this  is  an  Important  fact  in  the  con- 
sideration of  this  case.  It  will  be  observed 
that  tbe  board  of  education  Is  not  a  party  to 
this  suit.  The  county  of  Stoddard  is  the 
only  party  defendant,  and  the  only  necessary 
party  In  this  proceeding;  and  we  say  now 
that,  standing  as  she  does  In  a  court  of  equi- 
ty, her  position  is  a  very  unfavorable  one,  to 
ask  this  court  to  consider  the  worthlessness 
of  its  own  obligations,  created  by  itself,  and 
for  tbe  payment  of  which  her  entire  taxable 
property  is  subject.  These  warrants  In  the 
bauds  of  Stoddard  county  were  worth  100 
cents  on  the  dollar.  However  this  may  be, 
It  does  not  meet  the  difficulty  presented  to 
tbe  appellant  in  this  case.  As  before  stated, 
the  patent  did  not  disclose  that  the  payment 
for  this  land  was  in  county  warrants,  and  if 
this  was  a  valid  ground  for  avoiding  the 
patent  issued  by  its  commissioner,  regular 
In  all  respects  upon  its  face,  tbe  courts  were 
open  and  ready  to  render  such  relief  as  the 
county  might  be  entitled  to. 
/The  chancellor  who  tried  this  case  doubt- 
less reached  the  conclusion  that  appellant  was 
a  long  time  In  making  known  her  grievan- 
ces in  this  trtinsaction  which  Is  now  so  ear- 
nestly urged  as  a  base  outrage.  It  Is  no  an- 
swer to  tbe  proposition  involved  In  this  case 
to  say  that  the  county  courts  are  the  trustees 
of  a  sacred -fund.  The  people  are  the  beue- 
flciarles  of  this  fund,  and  the  county  court 
rt>i>resent8  tbe  people;  and  while  we  fully 
concur  in  tbe  doctrine  that  the  county  courts 
are  creatures  of  the  statute,  with  limited  and 
well-defined  powers,  it  Is  not  contemplated 


that  they  are  to  be  regarded  as  perfect  "dum- 
mies," and  the  sooner  and  more  firmly  It  Is 
impressed  upon  the  public  that  the  acts  and 
conduct  of  public  officials  may,  under  certain 
conditions,  afFect  tbe  interests  of  the  public, 
the  more  readily  will  the  conclusion  be  reach- 
ed that  In  the  selection  of  our  official  repre- 
sentatives It  Is  Important  that  some  atten- 
tion be  given  not  only  to  their  honesty,  but 
also  to  their  business  discretion  and  judg- 
ment. If  these  lands  were  Improperly  dis- 
posed of  by  Stoddard  county,  her  agents  and 
officials  knew  it  as  well  25  years  ago  as  they 
do  now,  or  at  least  they  had  the  same  oppor- 
tunity of  knowing  it;  and  still  these  parties 
are  permitted  to  remain  In  possession  of 
these  lands,  exercise  acts  of  ownership  over 
them,  and  at  this  late  day  (1898),  after  tbe 
expiration  of  30  years,  for  the  first  time  take 
steps  to  resell  them.  This  we  do  not  think, 
upon  any  principle  of  equity,  can  be  done. 
The  Dunklin  CJounty  Case,  supra,  Is  decisive 
of  this.  The  facts  In  that  case  did  not  Ap- 
peal as  strongly  to  the  conscience  of  the 
chancellor  as  they  do  in  the  case  at  bar. 
Dunklin  county  never  received  a  dollar  In 
consideration  for  the  large  body  of  land  con- 
veyed In  the  patent  by  the  Governor,  The 
Cairo  &  Fulton  Railroad,  to  which  these 
lands  were  conveyed,  was  never  built  It 
was  simply  a  railroad  on  paper.  Still  the 
county  remained  silent  for  30  years,  assessed 
and  collected  taxes  on  tbe  land,  and  made 
compromise  deeds;  and  the  learned  judge  in 
that  case  said:  "No  excuse  whatever  is  of- 
fered for  the  long  delay  and  inaction  on  the 
part  of  the  plaintifr.  The  neglect  of  the 
county  In  asserting  its  rights  In  a  proper  way 
for  so  great  a  length  of  time,  to  tbe  continual 
prejudice  of  the  rights  'of  the  defendant,  can- 
not be  excused.  Courts  of  equity  cannot, 
and  ought  not  to,  give  relief  la  such  a  case. 
Tbe  delay  and  conduct  of  the  county  Is  a 
complete  bar  to  tbe  relief  which  it  now  asks, 
and  this  Is  true  though  the  defendant  may 
not  have  had  ten  years'  adverse  possession  of 
the  lands."  The  same  doctrine  is  clearly  an- 
nounced In  the  case  of  Boone  County  v.  Bur- 
lington &  Mo.  R.  Co..  139  D.  8.  684,  11  Sup. 
Ct.  687,  35  L.  Ed.  319.  The  court  said  In 
that  case:  "The  principle  of  ratification  by 
laches  or  delay  Is  as  applicable  to  such  a  mu- 
nicipal corporation  as  it  is  to  a  private  corpo- 
ration or  to  an  Individual  person."/ 

The  principle  of  applying  laches  to  conn- 
ties  finds  strong  support  in  the  recpnt  case 
of  American  Stave  &  Cooptoage  Company  v. 
Butler  Co.  (C.  C.)  93  Fed.  301.  This  was  a 
suit  against  Butler  county  to  quiet  title  to 
certain  swamp  lands  which  bad  previously 
been  conveyed  by  said  county  to  the  Iron 
Mountain*Rallway  Company,  'the  grantor  of 
plaintiff.  Butler  county  undertook  by  Its  an- 
swer in  that  case,  as  Stoddard  county  does 
In  this,  to  avoid  the  conveyances,  for  the 
reason  that  the  county  had  been  defrauded 
out  of  Its  swamp  lands.  Adams,  J.,  In  pass- 
ing upon  the  questions  involved,  said:    "If 
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fbe  county  had  seasonably  Instituted  some 
proceedings  for  rescinding  the  contracts  and 
conveyances  In  question,  It  may  be  that  re- 
lief could  hare  been  afforded.  But  a  differ- 
ent question  Is  raised  at  the  present  time. 
The  railroad  company,  upon  securing  title  to 
the  lands  In  question,  in  1871  and  1874,  pro- 
ceeded to  exercise  such  acts  of  ownership  and 
control  oyer  them  as  their  locality  and  con- 
dition permitted.  It  and  its  rlyal  claimant  to 
title,  Mr.  Chouteau,  paid  the  taxes  duly  as- 
sessed by  Butler  county  for  a  period  of  twen- 
ty years  or  more.  It  is  altogether  too  late 
for  the  county  to  take  any  such  position.. 
Its  acquiescence  for  twenty  years  or  more 
effectually  bars  it  from  any  attempt  at  re- 
scission at  this  late  day.  Applying  the  prin- 
ciple announced  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  Boone  Co.  t. 
Burlington  &  Mo.  R.  Co.,  139  U.  S.  684,  11 
Sup.  Ct  687,  35  L.  Ed.  319,  the  county,  by  its 
delay  or  laches,  has  effectually  ratified  what 
was,  at  the  worst,  but  a  voidable  transaction 
between  it  and  the  railroad  company."  He 
cites  in  support  of  this  principle  applied  in 
that  case  Dunklin  Co.  v.  Chouteau,  120  Mo. 
577,  25  S.  W.  553.  To  the  same  effect  Is  the 
case  of  Eummel  v.  Butler  Co.  (C.  C.)  93  Fed. 
301.  In  this  last  case  cited,  lands  were  con- 
veyed in  payment  of  subscription  of  stock  to 
the  Cairo  &  Fulton  Railroad.  The  county 
asserted  that  the  subscription  for  stock  and 
the  conveyances  were  invalid.  Adams,  J., 
said  in  deciding  the  case:  "The  county  must 
be  held  to  have  effectually  ratified  its  sub- 
scriptions by  its  long  delay  and  laches  in  as- 
serting any  claim  to  the  contrary." 

It  must  be  remembered  that  the  cases  cited 
as  applying  the  doctrine  of  laches  to  counties 
were  cases  in  which  the  very  character  of 
land  (that  is  to  say,  swamp  land)  was  involv- 
ed, as  is  in  suit  in  the  case  before  ns;  and  in 
these  cases  it  was  urged  with  the  same 
earnestness  and  ability  that,  this  land  being 
held  In  trust  for  the  school  fund,  this  doc- 
trine did  not  apply.  The  courts  applied  It 
with  Its  full  force,  and  we  fully  concur  in 
their  application  of  the  doctrine.  /The  facts 
In  this  case  fully  warranted  the  trial  court 
in  the  conclusions  reached.  It  was  especial- 
ly appropriate  to  apply  this  doctrine  upon  the 
facts  as  disclosed.  It  must  not  be  forgotten 
that  these  respondents  are  not  the  original 
purchasers  of  this  land,  but  they  stand  before 
the  chancellor  as  Innocent  purchasers  for  val- 
ue, in  good  faith.  Their  position  entitles 
them  to  every  favorable  presumption  in  their 
behalf.  If  the  county  of  Stoddard  had  rights 
In  this  land,  her  long  silence,  her  acceptance 
and  retention  of  the  money  paid  her,  her 
continuous  acceptance  of  taxes,  and  efforts  to 
enforce  the  collection  of  the  assessments  lev- 
ied. Is  a  complete  ratification  of  the  convey- 
ance made  by  the  commissioner,  Eltzroth,  to 
these  lands,  and  the  appellant  is  now  estop- 
ped by  reasoi)  of  laches  or  delay  in  asserting 
such  rights.  ,' 

This  leads  us  to  the  last  proposition  involv- 


ed in  this  case.    The  CFeneral  Assembly  at 

its  session  in  1901  (I^ws  1901,  p.  202)  enacted 
the  following  provision  in  respect  to  swamp 
lands.  Section  8197,  Rev.  St  18B9,  was 
amended,  and  the  amended  section  contained 
this  proviso:  "Provided,  further,  that  In  all 
cases  where  the  county  courts  of  this  state 
have,  prior  to  1880,  sold  or  disposed  of  any 
such  swamp  lands  in  their  respective  coun- 
ties and  have  Issued  or  caused  to  be  issued 
patents  for  the  same,  and  the  patentees  or 
those  claiming  under  them  have  been  claim- 
ing such  lands  and  paying  county  and  state 
taxes  thereon  for  more  than  twenty  years, 
such  grants  shall  be  deemed  and  held  to  be 
good  and  valid,  and  no  action  shall  be  main- 
tained for  the  purpose  of  setting  aside  or 
calling  in  question  such  patent  or  patenta.** 
This  amended  section  presents  two  questions 
for  onr  consideration:  First  What  la  the 
force  and  power  of  the  act?  Second.  The 
act  not  being  in  force  at  the  time  of  the  trial 
of  this  cause  in  the  lower  court,  can  this 
court,  where  this  cause  is  now  pending  on 
appeal,  apply  this  new  statute  in  the  deter- 
mination of  this  case? 

It  is  unnecessary  for  us  to  state  that  the 
swamp  lands  in  the  respective  counties  of 
this  state  have  been  the  subject  of  litigation 
for  years  past,  for  we  need  only  turn  to  the 
numerous  reports  of  cases  in  the  appellate 
courts,  or  examine  the  dockets  in  the  cir- 
cuit courts  of  the  state,  to  have  a  full  and 
complete  verification  of  this  statement  This 
statute  was  doubtless  Intended  as  a  curative 
act  Its  purpose  was  to  make  valid  powers 
defectively  executed,  and  put  an  end  to  liti- 
gation on  this  subject-  As  we  have  hereto- 
fore stated  in  this  opinion,  the  title  to  these 
lands  was  vested  in  the  counties,  with  poiver 
of  disposition;  and  the  trust  reposed  In  the 
counties  of  the  state  in  donating  these  lands 
was  a  personal  one,  applicable  alone  to  the 
net  proceeds  of  the  sale.  These  lands  -were 
held  in  subordination  to  the  power  of  the 
state.  A  county  is  simply  a  part  of  the 
state.  It  Is  a  mere  subdivision  of  It  Al- 
though these  lands  were  donated  to  the  coun- 
ties by  the  state,  it  did  not  divest  itself  of  all 
control  or  management  over  the  same.  Bar- 
ton Co.  V.  Walser,  47  Mo.  189.  In  fact  a  ref- 
erence to  the  Innumerable  statutes  upon  the 
subject  of  swamp  land  will  disclose  that  the 
state  has  ever  kept  in  toncb  with  those  lands. 
and  from  time  to  time,  as  occasion  required, 
has  changed  the  method  of  disposition  by  the 
counties.  In  fact,  all  the  power,  capacity, 
and  duties  of  the  counties  are  derived  from 
the  Legislature,  and  they  are  subordinate  to 
the  power  of  the  state,  through  this  le^$>la- 
tive  body.  Hamilton  et  al.  v.  St  Louis  Co., 
15  Mo.  3;  People  v.  Power,  25  111.  190;  Kast 
Hartford  v.  Hartford  Bridge  Co.,  10  How. 
511,  541,  13  L.  Ed.  518,  531. 

An  act  was  passed  by  the  Legislature  very 
similar  to  this  one  in  1S6S.  It  provided: 
"Section  1.  That  all  deeds  or  patents  granted 
or  made  by  the  county  courts  of  the  state,  hi 
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whlcb  any  lands  known  as  swamp  or  over- 
flowed lands  may  lie,  sball  be  deemed  and 
held  to  be  valid  and  legal,  whether  Issued  by 
the  county  court  or  a  commissioner  appoint- 
ed by  the  said  court  for  that  purpose,  and 
such  deed  or  patent  shall  vest  in  the  purchas- 
er of  any  such  lands  all  right,  title  or  inter- 
est of  said  counties  in  said  lands,  as  fully  as 
If  said  patents  or  deeds  bad  been  granted  by 
the  Governor  of  the  state  and  countersigned 
by  the  Secretary  of  State,  as  is  now  provided 
by  general  statutes;  and  the  funds  arising 
from  such  sale  shall  constitute  a  part  of  the 
school  fund  of  the  respective  counties,  as  Is 
now  provided  by  law."  Laws  1868,  p.  67. 
This  act  was  In  judgment  before  this  court 
In  the  case  of  Barton  County  v.  Walser, 
supra.  The  act  was  held  valid.  The  court 
nnnonuced  in  that  case  that,  as  between  in- 
dividuals, "The  Iieglslature  cannot  validate 
void  deeds.  But  counties  are  not  Individuals. 
They  are  political  divisions  of  the  state. 
Their  functions  are  of  a  public  nature.  They 
bold  their  property  in  subordination  and  un- 
der the  control  of  the  Legislature."  In  that 
case  the  deeds  validated  were  void.  They 
were  executed  by  a  person  without  authority. 
The  conclusion  reached  in  the  Barton  County 
Case  was  bottomed  upon  the  ground  that  the 
Iieglslature  had  given  the  power  to  the 
counties  to  dispose  of  the  land;  that  the 
counties  had  exercised  the  power,  but  not  In 
the  method  designated  by  statute.  The  court 
further  said  In  that  case  that  "no  vested 
right  of  the  citizen  is  Interfered  with.  The 
state  Is  only  rendering  valid  the  acts  of  one 
of  her  political  divisions,  which  was  done  un- 
der and  by  virtue  of  the  authority  of  the 
Iieglslature,  but  was  carried  out  and  ececut- 
ed  in  an  informal  manner.  The  act  of  1868 
is  a  legislative  confirmation,  and  simply 
makes  good  the  acts  of  the  officers  In  the 
Hame  manner  as  if  they  had  proceeded  In  a 
formal,  regular  way  In  the  execution  of  their 
authority."  The  case  of  Barton  Co.  v.  Wal- 
ser. sapra,  was  approved  in  the  case  of  Stur- 
geon V.  Hampton,  88  Mo.  203. 

The  act  before  us  for  interpretation  does 
not  Impair  any  vested  rights  of  individuals, 
nor  does  It  undertake  to  validate  void  Instru- 
ments; but  the  act  itself  Is  based  upon  equi- 
table grounds.  The  state,  in  the  exercise  of 
Its  Just  power,  by  this  act  simply  said  to  her 
people,  who  had  for  more  than  20  years  been 
responding  to  its  demands  for  taxes  upon 
lands  that  they  claimed  as  tlieir  own,  and 
who  In  good  faith  believed  that  they  had  the 
legal  title,  "Tour  claim  and  right  to  this  laud 
shall  be  quieted."  In  this  case  it  is  admitted 
tbat  the  patent  was  Issued  over  30  years  ago; 
that  the  taxes  have  been  paid  by  the  par- 
ties claiming  through  the  patent  It  is  true, 
in  the  Barton  County  Case  It  is  said  the 
money  was  paid  and  went  into  the  school 
fund,  but  that  does  not  prevent  the  princi- 
ple from  being  applicable  to  the  case  at  bar. 
In  this  case  it  Is  not  pretended  tbat  this 
transaction  was  based  upon  fraud,  but  doubt- 


less the  county  court  proceeded  upon  the  the- 
ory that  Stoddard  county  was  not  only  the 
legal  owner  of  the  land,  but  that  there  was 
no  trust  as  to  the  proceeds  of  the  sale,  and 
accepted  the  $13,600  in  warrants  Issued  by 
Stoddard  county,  and  upon  receipt  of  this  the- 
patent  was  issued.  As  to  whether  the  coun- 
ty of  Stoddard  has  ever  applied  the  value  of 
the  consideration  received  to  the  school  fund, 
the  record  does  not  disclose.  We  do  not 
think  that  the  respondents  or  their  grantors 
bad  to  follow  the  fund.  In  the  case  of  Moss 
T.  Kauffman,  supra,  the  facts  In  that  case 
were  that  Thomas  Allen  purchased  from  Bol- 
linger county  certain  swamp  land,  and  paid 
for  It  in  railroad  stock,  which  appeared  upon 
the  face  of  the  deed.  This  deed  was  held 
void,  but  the  county  of  Bollinger  had  con- 
verted the  railroad  stock  Into  money.  Houck 
and  Brown  succeeded  to  whatever  equities 
Thos.  Allen  had  In  the  money  realized  by  the 
county  from  the  stock.  They  afterwards 
purchased  the  land  from  Bollinger  county, 
and  the  value  of  this  railroad  stock  was  con* 
sidered  a  part  of  the  purchase  money.  Btv- 
gess,  J.,  In  that  case,  as  to  the  title  thus  ob- 
tained by  Houck  and  Brown,  said:  "We  can 
see  no  reason  why  the  title  thus  acquired 
by  them  should  not  be  upheld.  Certainly  thl» 
deed  is  not  void."  In  the  case  of  Linvllle  v. 
Bohanan,  60  Mo.  554,  the  commissioner  sold' 
the  swamp  land  on  a  credit;  the  purchaser 
executing  a  mortgage  for  the  purchase  mon- 
ey. The  land  was  sold  In  pursuance  of  the- 
provisions  of  the  mortgage,  and  the  county 
became  the  purchaser.  There  was  no  provl- 
sion  of  the  statute  authorizing  the  county  to 
buy.  This  transaction  was  upheld  under  the 
statute  then  in  force,  which  authorized  the 
county  courts  to  sell  and  dispose  of  the 
swamp  lands.  These  cases  Indicate  very 
clearly  that  the  title  to  these  lands  being  in 
the  county,  and  the  trust  only  being  applica- 
ble to  the  proceeds  of  the  sales,  the  powers 
of  the  county  court,  as  designated  by  statute, 
In  respect  to  the  sale  and  disposition  of  these 
lands,  are  not  to  be  construed  as  meaning- 
less. But  aside  from  this,  the  act  of  1901  Is 
not.to  be  construed  as  making  a  patent  valid 
that  recites  a  consideration  which  would 
make  It  void;  but  its  application  is  sought  as 
to  patents  reciting  "that  full  payment  has 
been  made  to  the  county  of  Stoddard  as  pro- 
vided by  the  laws  of  this  state."  When  this 
act  was  passed,  the  state,  to  whom  the  coun- 
ties are  subordinated,  was  presumed  to  know 
the  conditions  and  character  of  title  it  desir- 
ed to  relieve  and  quiet;  and,  when  it  stretch- 
ed out  Its  strong  arm  to  accomplish  this  pur- 
pose, we  are  of  the  opinion  that  It  had  full 
power  to  do  so. 

The  only  remaining  question  Is  the  power 
of  this  court  to  apply  the  curative  provisions 
of  the  act  of  1901  to  this  case,  the  act  not 
being  in  force  at  tbe  time  of  the  trial  in  the 
lower  court.  This  Is  tbe  first  time  this  ques- 
tion has  ever  been  presented  to  this  court  for 
determination.    Upon  an  examination  of  this 
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subject,  we  find  that  recognised  autborlty 
fuUy  supports  the  contention  of  respondents, 
and  that  this  court  has  the  power  and  it  is 
appropriate  to  apply  the  provisions  of  this 
curative  act  to  the  cause  before  us.  Mr. 
Chief  Justice  Marshall,  In  the  case  of  United 
States  V.  The  Schooner  Peggy,  1  Crancb,  103, 
2  L.  Ed.  49,  announces  the  doctrine  very 
tersely.  He  says:  "It  is.  In  general,  true 
that  the  province  of  an  appellate  court  Is 
only  to  Inquire  whether  a  Judgment,  when 
rendered,  is  erroneous  or  not.  But  if,  subse- 
quent to  the  judgment,  and  before  the  de- 
cision of  the  appellate  court,  a  law  inter- 
venes and  positively  changes  the  rule  which 
governs,  the  law  must  be  obeyed,  for  It  is  ob- 
ligatory." Cooley's  Constitutional  Limita- 
tions states  the  rule  in  this  way:  "The  bring- 
ing of  a  suit  vests  In  a  party  no  right  to  a 
particular  decision,  and  his  case  must  be  de- 
termined on  the  law  as  it  stands,  not  when 
the  suit  was  brought,  but  when  the  judgment 
is  rendered."  It  may  be  said  that  the  last 
citation  has  reference  to  judgments  in  the 
trial  court.  This  may  be  true,  but  we  see  no 
valid  reason  why  the  court,  If  It  finds  a  law 
intervening  subsequent  to  the  judgment, 
clmnging  the  rule  as  applicable  to  that  judg- 
ment, could  not  apply  it  If  this  act  of  1901 
is  the  law  of  the  land,  then  we  can  apply  it 
in  support  of  the  judgment  of  the  lower 
court.  Certainly  it  will  not  be  disputed  that 
if  this  act  is  obligatory,  and  if  this  case  was 
reversed,  we  could  require  the  trial  court  to 
enforce  it.  If  we  have  the  power  upon  re- 
versal to  say  to  the  lower  court  that  this  stat- 
ute is  in  force  and  entitles  the  respondents 
to  n  judgment,  we  have  the  right  to  do  di- 
rectly what  we  could  do  indirectly.  This 
curative  act  not  only  provided  that  "no  ac- 
'tion  shall  be  maintained  for  the  purpose  of 
setting  aside  or  calling  in  question  such  pat- 
ent or  patents,"  but  it  expressly  declared 
that  "such  grants  shall  be  deemed  and  held 
to  be  good  and  valid."  The  patent  involved 
In  this  case,  together  with  all  the  acts  of  the 
parties  claiming  through  such  grant,  is 
brought  directly  within  the  character  of  in- 
struments Intended  to  'be  cured  by  the  act  of 
1901;  and,  if  such  instrument  was  burdened 
with  any  defect  or  irregularity,  that  act 
cured  it. 

Entertaining  the  views  as  herein  expressed, 
we  have  reached  the  conclusion  that  the  ac- 
tion of  the  trial  court  was  not  only  appro- 
priate and  just,  but  is  supported  by  every 
principle  of  equity,  and  its  judgment  will  be 
affirmed. 

BURGESS,  GANTT,  and  VALLIANT,  JJ., 
concur.  ROBINSOX.  C.  J.,  and  BRACE  and 
MARSHALL,  .TJ.,  dissent 

BRACE,  J.  I  do  not  agree  to  the  forego- 
ing opinion  of  the  majority  of  the  court,  but 
iulbere  to  the  views  expressed  in  the  original 
opinion  In  this  case,  delivered  on  the  28th 
(lay  of  March,  1902,  and   in  which  all  the 


members  of  the  court,  except  BUBGBSS,  0. 
J.,  absent,  then  concurred,  and  which  is  as 
follows: 

"These  two  cases  were  tried  together, 
brought  here  («  a  single  transcript,  and  may 
be  treated  as  one  case.  The  decrees  of  the 
circuit  court  were  in  favor  of  the  plaintiffs 
In  each  case,  and  the  defendant  appeals. 

"On  the  13th  of  March,  1868,  Id  the  Stod- 
dard county  circuit  court,  a  judgment  was 
rendered  as  follows:  'Louis  M.  Ringer  ▼. 
Stoddard  County.  Civil  Action.  Debt  Now 
comes  the  plaintiff  by  his  attorney,  and  it 
appearing  to  the  satisfaction  of  the  court  ttiat 
the  defendant  herein  has  been  duly  notified 
of  this  proceeding  by  personal  service  as  tlie 
law  directs,  and  that  said  plaintiff  did  at  the 
last  term  of  this  court  recover  an  interlocu- 
tory judgment  against  said  defendant  and 
the  said  defendant  being  solemnly  called, 
comes  not  but  continues  to  xaakB  default 
whereupon,  upon  said  motion,  said  judgment 
is  made  final  for  $1,136.08.  It  is  therefore 
considered  and  adjudged  by  the  court  tbat 
said  plaintiff  recover  of  and  against  said 
defendant  his  debt  aforesaid  in  form  -afore- 
said found,  in  the  sum  of  $1,136.08,  together 
with  bis  costs  and  charges  by  him  laid  out, 
and  bis  said  suit  in  this  behalf  expended. 
which  costs  amount  to  $10.65,  and  that  he 
have  execution  therefor,  and  that  tliis  judg- 
ment draw  Interest  at  the  rate  of  six  per 
cent  per  annum.'  In  pursuance  of  an  execu- 
tion Issued  upon  said  judgment  dated  Au- 
gtist  17,  1868,  the  sheriff  of  said  county  leT- 
ied  upon  all  the  right  title,  and  interest  of 
Stoddard  county  in  and  to  80,172' >/ioo  acres 
of  land  situate  in  said  county,  and  on  the 
15th  of  September,  1868,  sold  said  lands  to 
D.  Starlis  Crumb  and  Louis  M.  Ringer  for 
the  sum  of  $663.96,  and  duly  executed  and 
delivered  to  them  a  deed  therefor,  dated  Sep- 
tember 16,  1868.  The  lands  thus  sold  and 
conveyed  were  swamp  lands  donated  to  the 
state  of  Missouri  by  act  of  Congress  approv- 
ed September  28,  1850,  and  by  the  state  of 
Missouri  donated  to  Stoddard  county  by  tbe 
act  of  the  General  Assembly  approved  Sfarch 
27,  1868,  and  previous  acts  for  the  purposes 
In  said  acts  designated  (Laws  Ho.  1868,  p. 
68;  2  Laws  1857,  p.  32;  Laws  1854-55.  p. 
154;  Laws  1852-53,  p.  108;  Laws  1850-51, 
p.  238).  Afterwards,  on  the  23d  of  April. 
1860,  an  order  was  entered  of  record  by  the 
county  court  of  Stoddard  county  as  follows: 
'Wliereas  at  the  March"  term,  A.  D.  1868,  of 
the  circuit  court  of  Stoddard  county,  in  the 
state  of  Missouri,  Louis  M.  Ringer  obtained  a 
judgment  against  Stoddard  county  upon  war- 
rants on  tbe  Bwamp-lsnd  fund  of  said  county, 
upon  which  said  judgment  an  execution  issued 
according  to  law,  by  virtue  of  which  said  exe- 
cution the  sheriff  of  Stoddard  county  did  seize 
and  levy  upon  all  swamp  land  owned  and  pos- 
sessed by  said  county,  of  which  said  lands  so 
levied  upon  one  hundred  and  seven  thousand, 
or  near  that  amount,  of  acres  of  aald  lands, 
were  sold  by  said  sheriff.  In  dae  accordance 
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of  law,  at  the  September  term  of  the  circuit 
court  of  Stoddard  county,  A.  D.  1868,  to 
Louis  M.  Ringer  and  others;  and  whereas, 
the  county  court  of  Stoddard  •county  did  at 
its  February  term,  A.  D.  1869,  by  an  order  of 
record,  appoint  William  G.  Pelham  and  Da- 
vid O.  Hicks  attorneys  for  and  on  behalf  of 
said  county,  to  institute  suit  for  the  recovery 
of  the  lands  sold  as  aforesaid,  granting  to 
them  the  Interest  of  the  county  to  fifty  thou- 
sand acres  of  lands  so  sold,  as  their  fee: 
Now,  therefore,  in  consideration  of  the  facts 
that  said  suit  would  be  attended  with  much 
uncertainty  in  the  recovery  of  said  lands,  and 
require  years  of  litigation  to  terminate  the 
same.  It  is  therefore  considered  by  the  court 
that  a  compromise  of  the  same  would  be  for 
the  benefit  of  the  said  county  of  Stoddard,  If 
made  with  the  parties  who  bought  said  lands 
at  said  sale,  whose  names  are  as  follows,  to 
wit:  Louis  M.  Ringer,  D.  Starks  Crumb, 
Erastus  W.  Hill,  Thomas  W.  Johnson,  Sam- 
uel J.  Burdett,  L.  Frank  Starrs,  Robert  W. 
Carter,  M.  B.  Leach,  William  P.  Knox, 
Clarissa  M.  O'Dell,  H.  H.  Bedford,  James 
Frazler,  Willlnm  W.  Norman,  J.  Moore,  J. 
B.  Llles,  and  Jesse  B.  Leggett;  and  whereas, 
said  purchasers  agree  and  covenant  to  pay 
to  the  said  county  the  sum  of  thirteen  thou- 
sand five  hundred  dollars  in  Stoddard  county 
warrants,  which  sum  is  to  be  paid  luto  the 
county  treasury  on  the  following  terms  and 
in  the  following  manner,  to  wit:  Said  par- 
ties either  paying  as  aforesaid,  or  executing 
their  promissory  notes,  bearing  six  per  cent. 
Interest  One-half  of  said  sum  shall  be  paid 
as  aforesaid  on  or  before  the  1st  day  of  Jan- 
tiary,  A.  D.  1870,  and  the  remaining  half  on 
the  Ist  day  of  January,  A.  D.  1871.  Each  of 
said  parties  giving  notes  for  their  portion  of 
said  sum  shall  secure  the  same  by  mortgage 
on  real  estate  to  the  satisfaction  of  the  coun- 
ty court  of  the  said  county.  Therefore  it  is 
considered,  adjudged,  ordered,  and  decreed 
that.  In  consideration  of  the  premises  afore- 
said, the  county  court  shall  and  will  cause 
letters  patent  to  be  Issued  to  the  purchasers 
of  said  lands,  and  to  their  assigns,  conveying 
in  fee  simple  all  the  right,  title,  interest,  and 
t^lalm  of  said  county  of,  in,  and  to  the  lands 
sold  by  virtue  of  said  execution,  to  the  par- 
ties who  purchased  the  same,  or  to  their  as- 
signs. And  it  Is  further  ordered  that  for 
tbe  purpose  of  carrying  out  this  order  in 
good  faith  towards  the  purchasers  aforesaid, 
and  their  assigns,  the  county  court  of  this 
county  does  hereby  make,  constitute,  and  ap- 
point Alfred  Bltzroth  a  special  commissioner 
for  and  on  behalf  of  said  county  of  Stoddard 
to  make,  execute,  and  deliver  to  said  pur- 
chasers or  their  assigns  letters  patent  for  the 
lands  aforesaid.  Said  commissioner  to  re- 
<>eiTe  the  usual  fee  for  such  services,  to  be 
paid  by  the  parties  to  whom  the  patents  shall 
be  made,  which  said  patents  shall  be  deliver- 
ed to  the  parties  aforesaid,  upon  the  execu- 
tion, acceptance,  and  delivery  of  the  mort- 
gage aforesaid,    on   tbe   production   of   the 


county  treasurer's  receipt  for  the  pro  rata  of 
the  aforesaid  thirteen  thousand  five  hundred 
(13,500)  dollars  due  upon  the  amoimt  of  lauds 
for  which  patents  are  to  be  Issued.  And  It 
Is  further  ordered  that  on  compliance  with  a 
special  provision  of  this  compromise,  William 
G.  Pheian  and  David  G.  Hicks  are  to  receive 
out  of  said  lands  so  sold  ten  thousand  acres 
each.  In  lieu  of  the  fifty  thousand  (50,000) 
acres  mentioned  heretofore;  the  same  to  be 
selected.  Said  selection  to  be  Justly  propor- 
tioned between  tbe  parties  who  are  to  re- 
ceive patents  for  said  lands  as  aforesaid  in 
equal  pro  rata  of  said  lands  so  sold,  that 
being  17%  per  cent  And  the  commissioner 
aforesaid  Is  hereby  ordered  to  Issue  to  said 
Pheian  and  Hicks  patents  for  the  lands  so 
selected,  upon  their  securing  or  paying  to  said 
county  fifteen  hundred  ($1,500)  dollars  of  said 
thirteen  thousand  five  hundred  ($13,600)  dol- 
lars. And  It  Is  further  ordered  that  upon 
the  issuing  of  patents  to  William  O.  Pheian 
and  David  O.  Hicks  to  the  amount  of  lands 
above  mentioned,  then  tbe  order  made  at  the 
February  term,  1869,  granting  said  Pheian 
and  Hicks,  as  attorneys,  the  interest  of  said 
county  In  fifty  thousand  (50,000)  acres  of 
said  land,  shall  be  considered  revoked,  held 
for  naught,  and  cease  to  be  of  effect' 

"Afterwards,  on  and  before  May  1,  1869, 
tbe  said  special  commissioner.  In  pursuance 
of  said  order,  upon  compliance  with  the  terms 
thereof.  Issued  patents  to  the  purchasers.  By 
mesne  conveyances  the  plaintiff  Albert  P. 
Simpson  has  acquired  tbe  title  of  the  said 
Ringer  &  Crumb  so  conveyed  by  said  sher- 
iff's deed,  and  patents  to  9,121.50  acres  of 
said  land,  and  the  plaintiffs  Himmelberger 
have  acquired  title  to  640  acres  thereof.  Aft- 
erwards, In  an  action  In  ejectment  in  the 
United  States  Circuit  Court  for  tbe  Eastern' 
District  of  Missouri,  this  title  came  before 
that  court  for  adjudication  in  the  case  of 
Stone  V.  Perkins  et  al.,  85  Fed.  610,  in  which 
It  was  decided  'that  the  land  In  question  was 
held  In  trust  by  Stoddard  county  for  the  ulti- 
mate .use  and  benefit  of  the  public  schools  of 
the  county,  and  was  not  a  part  of  the  gen- 
eral assets  of  the  county  of  Stoddard,  or  sub- 
ject to  be  sold  on  execution  to  pay  a  gen- 
eral Judgment  of  the  county.*  Hence  'the 
plaintiff's  remote  grantor  acquired  no  title  by 
virtue  of  tbe  execution  sale,  and  the  plaintiff 
has  acquired  none  by  the  several  mesne  con- 
veyances from  such  grantor  to  him.'  And 
that  'the  county  court  exceeded  Its  authority 
In  making  the  compromise  agreement  in  ques- 
tion, and  that  tbe  deed  made  by  the  commis- 
sioner, Eltzroth,  to  plaintiff's  grantor,  pursu- 
ant to  such  compromise,  conveyed  no  title,  for 
the  following  reasons:  (1)  Because  the  com- 
promise was  based  upon  a  recognition  that 
Ringer  had  some  right  to  the  land,  arising  out 
of  the  execution  sale,  and  in  the  settlement 
with  him,  and  the  deed  executed  pursuant 
thereto,  trust  property  belonging  to  the  pub- 
lic schools  was  indirectly  appropriated  to  the 
payment  and  satisfaction  of  a  general  Judg- 
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meat  against  Stoddard  county.  (2)  Because 
the  compromise  involved  a  settlement  of  a 
large  demand  on  the  part  of  the  attorneys 
al>ove  named  against  Stoddard  county,  aris- 
ing out  of  their  said  contract  of  employment 
with  the  county.  (3)  Because  by  the  terms 
and  provisions  of  the  compromise  the  land 
was  bartered;  that  is  to  say,  was  not  sold 
for  cash,  or  for  work  done  or  to  be  done  in 
draining  other  swamp  lands.  (4)  Because, 
treating  the  consideration  received  as  the 
equivalent  of  cash  to  the  amount  of  the  al- 
leged face  value  of  the  securities  taken  (the 
same  being  $13,500,  in  the  aggregate,  for  107,- 
000  acres  of  land  sold),  it  amounts  to  only 
about  8  cents  per  acre,  instead  of  $1.26,  as 
required  by  the  act  of  March  27, 1868,  supra, 
as  construed  by  the  Supreme  Court  of  Mis- 
souri, supra.  (5)  Because  the  compromise, 
as  made,  taken  as  a  whole,  as  above  ana- 
lyzed, can  In  no  proper  sense  be  regarded  as 
a  sale  and  disposition  of  the  swamp  lands  for 
the  benefit  of  the  schools  of  the  county,  un- 
der and  pursuant  to  the  statutory  authority 
conferred  upon  the  county  court'  After- 
wards, on  the  16th  of  April,  1898,  the  county 
court  of  Stoddard  county  made  an  order,  of 
record,  as  follows:  'On  this  day  the  ques- 
tion of  the  futtu«  action  of  this  court  In  re- 
lation to  the  swamp  lands  of  Stoddard  coun- 
ty known  as  the  "Ringer  Lands"  coming  on 
to  be  heard,  and  the  court,  being  fully  ad- 
vised in  the  premises,  doth  consider  and  ad- 
judge that,  in  view  of  the  recent  decision  of 
Judge  Adams,  of  the  United  States  Circuit 
Court  for  the  Eastern  District  of  Missouri,  In 
the  case  of  Stone  v.  Perkins,  said  lands  be- 
long to  Stoddard  county,  and  ought  to  be 
sold  by  the  county,  and  the  revenue  arising 
therefrom  applied  as  dbrected  by  the  statute. 
It  is  further  considered  and  adjudged  by  the 
court  that  Justice  demands  that  those  parties 
having  a  bona  fide  chain  of  title,  coming 
down  through  the  Ringer  sale,  ought  to  have 
the  preference  in  the  sale  of  said  lands.  It  Is 
therefore  ordered  by  the  court  that  all  par- 
ties holding  the  Ringer  title  to  said  lands  be, 
and  are  hereby,  given  until  the  first  Monday 
in  November,  1808,  to  come  on  and  make  ap- 
plication to  the  court  for  the  purchase  of  any 
of  such  lands  which  they  may  hold  under 
and  by  virtue  of  the  Ringer  sale  at  the  price 
and  sum  of  one  dollar  and  twenty-five  ($1.25) 
cents  per  acre,  on  such  terms  as  the  court  by 
order  of  record  may  direct,  and  that  all  of 
said  lands  that  shall  remain  unsold  after  the 
first  Monday  In  November  next  will  be  of- 
fered for  sale  to  the  general  public  as  other 
lands  of  the  couuty  are  now  sold,  and  that 
the  holders  of  the  Ringer  lands  be  notified 
of  this  action  of  the  court  by  the  publication 
of  this  order  in  the  Bloomfield  Vindicator,  and 
that  all  parties  desiring  to  make  application 
for  the  purchase  of  any  such  lands  should 
apply  to  Ralph  Wammack,  of  Bloomfield, 
Missouri,  who  is  hereby  constituted  agent  of 
the  county  in  the  settlement  of  the  title  to 


Bald  lands.'  Afterwards,  on  the  14th  of  Sep- 
tember, 1898,  these  suits  were  instituted. 

"The  petition,  which  Is  very  voluminous, 
sets  out  at  length  plaintiff's  chain  of  title,  the 
facts  aforesaid  in  detail,  and  further  al- 
leges, in  substance,  that  the  Ringer  Judgment 
was  upon  county  warrants  issued  for  work 
and  labor  done  under  a  contract  made  with 
the  county  court  of  said  county  for  the  con- 
struction of  certain  ditches,  dikes,  and  levees, 
for  the  purpose  of  reclaiming  said  lands, 
whereby  it  was  agreed  that  payment  there- 
for would  be  made,  by  warrants  on  the 
swamp-land  fund  of  said  county,  and  there- 
upon it  was  represented,  by  said  county  court 
that  sucb  warrants  would  be  paid  on  presen- 
tation to  the  county  treasurer,  the  custodian 
of  the  swamp-land  fund;  that  the  same  hav- 
ing been  presented  to  the  county  treasurer, 
and  payment  thereof  refused,  the  said  Ring- 
er, being  the  assignee  and  holder  of  said 
warrants,  instituted  the  suit  thereupon  in 
which  said  Judgment  was  rendered;  that 
since  the  conveyance  by  the  sheriff's  deed 
aforesaid,  and  the  issue  of  tbe  patents  afore- 
said by  Eltzroth,  the  lands  claimed  In  this 
controversy  have  been  assessed  to,  and  the 
taxes  paid  by,  the  plaintiffs  and  their  gran- 
tors; tbat  they  have  been  In  the  continuous, 
open,  notorious,  and  adverse  possession  there- 
of for  more  than  ten  years  before  the  insti- 
tution of  this  suit,  and  that  for  more  than 
twenty-nine  years  they  and  their  grantors 
have  exercised  all  such  acts  of  ownership 
and  control  over  said  lauds  as  their  condi- 
tion permitted,  during  which  time  their  right 
thereto  was  not  questioned  by  the  county; 
that  the  claim  set  forth  in  said  order  of  the 
county  court  of  April  16,  1898,  is  a  cloud  up- 
on plaintiffs'  title;  that  defendant  by  the 
facts  aforesaid  is  estopped,  and  by  its  laches 
is  precluded,  from  setting  up  or  maintaining 
any  claim  to  said  lands.  Wherefore  plain- 
tiffs pray  that  the  title  to  said  lands  be  vest- 
ed In  them;  that  the  defendant  be  forever 
enjoined  from  asserting  any  claim  tbereto,  or 
interfering  in  any  manner  with  plaintiffs' 
possession  thereof,  etc.;  and  for  general  re- 
lief. The  parol  evidence,  so  far  as  is  nec- 
essary, will  be  noticed  later  in  the  course  of 
the  opinion.  From  decrees  in  favor  of  the 
plaintiffs  In  accordance  with  their  prayers, 
the  defendant  appeals. 

"At  the  time  this  suit  was  Institated  there 
was  pending  in  this  court  on  appeal  an  ac- 
tion in  which  this  same  title  was  Involved, 
and  which  was  thereafter-  passed  upon  in  Di- 
vision No.  1,  June  30, 1890  (State  ex  rel.  Pub- 
lic Schools  of  Stoddard  County  v.  Crumb  et 
al.,  157  Mo.  546,  57  S.  W.  1030),  In  which,  aft- 
er summarizing  the  statute  governing  the 
subject.  It  was  held  that  the  plain  scbenip 
and  policy  of  the  act  was  to  vest  the  title  to 
the  lands  In  the  county  for  the  purpose  of 
drainage,  reclamation  and  sale,  or  sale  with- 
out drainage  or  reclamation,  the  proceeds  to 
go  to  the  school  fund;  to  authorise  the  conn- 
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ty  coart  to  hare  the  lands  drained,  reclaimed, 
and  surveyed  under  the  direction  of  a  com- 
missioner, and  to  give  power  to  the  county 
to  raise  money  for  this  purpose  by  borrowing 
money  and  Issuing  bonds;  to  have  the  land 
acid  by  the  sheriff  at  public  vendue  on  sixty 
days'  notice,  but  not  for  less  than  one  dol- 
lar and  twenty-five  cents  an  acre,  within  live 
years  from  January  1,  1866;  and  to  require 
the  net  proceeds  of  such  sale,  after  deducting 
the  expenses  of  draining,  reclaiming,  survey- 
ing, and  selling  the  same,  to  be  paid  Into  the 
county  treasury,  and  become  a  part  of  the 
public  school  fund  of  the  county,  and  to  be 
loaned  out  like  other  school  funds,  and  only 
the  Interest  arising  therefrom  to  be  appor- 
tioned and  distributed  like  other  school 
funds.  The  act  was  approved  March  27, 1868. 
Ringer  obtained  Judgment  on  March  13, 1868. 
The  sheriff  sold  the  land  under  execution  on 
September  16,  1868.  The  Judgment  therefore 
antedated  the  approval  of  the  act,  but  the 
sale  under  execution  was  after  the  act  took 
effect  The  Judgment  was  a  general  Judg- 
ment against  the  county.  •  •  •  The  sher- 
iff therefore  sold  these  lands,  which  the  state 
conveyed  to  the  county  for  the  benefit  of  the 
school  fund,  to  satisfy  a  general  Judgment 
against  the  county.  Such  a  sale  was  without 
authority  of  law,  and  conveyed  no  title  to 
the  purchaser.  Such  lands  were  exempt 
from  such  a  sale  for  ordinary  county  indebt- 
edness. State  ex  rel,  v.  Oo.  Ct.  New  Madrid 
Co.,  51  Mo.  82.  The  property  held  by  a  per- 
son In  trust  cannot  be  sold  under  legal  pro- 
-cess  to  satisfy  a  personal  Judgment  for  a 
personal  debt  of  the  trustee.  The  effect  of 
the  sale  was  to  make  the  school  lands  pay 
fl,136.90  of  the  general  Indebtedness  of  the 
county,  and  this  could  not  lawfully  be  done. 
Montgomery  Co.  v.  Auchley,  103  Mo.  492,  16 
S.  W.  C26.  The  sherifTs  deed  should  there- 
fore be  canceled  as  a  cloud  upon  the  title  to 
the  lands. 

"But  the  defendants  rely  also  upon  the 
patents  Issued  by  the  county,  through  its 
special  commissioner,  on  May  1,  1869.  Prior 
to  the  passage  of  the  act  of  March  10,  1869, 
the  patents. for  all  such  lands  sold  by  the 
county  courts  were  Issued  by  the  Governor, 
countersigned  by  the  Secretary  of  State,  and 
registered  in  the  office  of  Register  of  Lands. 
Laws  1868,  p.  69,  |  4.  The  sixth  section  of 
the  act  of  1869  (LeWs  1869,  p.  67,  f  6)  author- 
ized the  county  courts  to  issue  the  patents 
to  such  lands,  and  to  sell  and  dispose  of  such 
lands  like  any  other  real  estate  belonging  to 
the  county.  But  this  act  has  been  held  by 
this  court  not  to  destroy  the  trust  created  by 
the  act  of  186S,  and  not  to  vest  absolute  own- 
ership of  such  lands  in  the  county.  State  ex 
rel.  V.  Co.  Ct  New  Madrid  Co.,  61  Mo.,  loc. 
dt  85;  Sturgeon  v.  Hampton,  88  Mo.  203; 
C  G.  8.  W.  Railroad  Co.  v.  Hatton.  102  Mo., 
loc.  dt  66,  14  S.  W.  763;  St  U,  C,  Q.  &  F. 
S.  Railroad  Co.  t.  Wayne  Co.,  125  Mo.  Sal, 
■28  S.  W.  494;  Hooke  v.  Chitwood.  127  Mo. 
372,  ao  S.  W.  167;  State  ex  rel.  v.  Wayne  Co. 


Ct,  98  Mo.,  loc.  dt  866,  11  S.  W.  768.  The 
act  of  1860  did  not  therefore,  divest  or  de- 
stroy the  trust  upon  which  the  county  held 
the  land,  nor  did  it  change  the  manner  of 
selling  the  same,  nor  remove  the  limitation 
as  to  selling  for  less  than  one  dollar  and 
twenty-five  cents  per  acre  vrtthln  five  years 
after  January  1,  1868.  Its  only  effect  was  to 
authorize  the  county  to  issue  the  patent  in- 
stead of  having  it  issued  by  the  state.  When, 
therefore,  the  county  court,  by  its  order  of 
April  23,  1860,  ordered  these  lands  to  be  con- 
veyed by  a  commissioner  to  the  purchasers 
at  the  execution  sale  under  the  Ringer  Judg- 
ment, in  consideration  of  $13,500  'in  Stod- 
dard county  warrants,  or,  at  the  option  of  the 
purchasers,  in  cash,  one-half  payable  Janu- 
ary 1,  1870,  and  the  other  half  January  1, 
1871,'  it  acted  wholly  without  authority  of 
law.  As  before  shown,  these  lands  could 
only  be  sold  at  the  time  by  the  sheriff,  at 
public  vendue,  on  sixty  days'  notice,  for  not 
less  than  one  dollar  and  twenty-five  cents  an 
acre,  by  order  of  the  county  court  The  pro- 
ceeds were  required  to  go  to  the  school  fund. 
The  county  court  had  no  power  to  authorize 
them  to  be  sold  for  $13,500  'in  Stoddard  coun- 
ty warrants.'  That  they  were  so  paid  for  is 
prima  facie  shown  by  the  fact  that  the  com- 
missioner's deed  was  dated  May  1,  1860, 
which  could  not  have  been  the  case  If  the 
purchasers  had  elected  to  pay  in  cash,  one 
half  on  January  1,  1870,  and  the  other  half 
on  January  1,  1871.  These  Inherent  infirmi- 
ties in  these  patents  and  want  of  power  of 
the  county  court  were  known  to  the  purchas- 
ers, for  they  knew  the  law,  and  knew  the 
power  of  the  court  under  the  law. 

"It  is  clear  that  the  trust  ran  with  the 
land,  not  only  from  the  statutory  provisions 
quoted,  but  from  the  decisions  of  this  court 
from  the  case  of  State  ex  rel.  v.  Co.  Ct.,  61 
Mo.  82,  down  to  St  L.,  C,  G.  &  F.  S.  Rail- 
road Co.  V.  Wayne  Co.,  125  Mo.  351.  28  S.  W. 
494,  and  from  the  provisions  of  section  8042, 
Rev.  St  1889,  which  contemplate  that  such  a 
suit  as  this  shall  be  brought  to  recover  lands, 
and  from  section  8040,  Rev.  St  1889,  which 
makes  It  the  duty  of  the  State  Board  of  Edu- 
cation to  ascertain  and  sue  for  lands  which 
have  been  used  for  purposes  other  than  those 
named  In  the  grant  or  Intended  by  law.  Jt 
is  equally  well  decided  in  this  state  that  in 
selling  these  swamp  lands  the  county  court 
is  not  the  general  agent  of  the  county,  but  Is 
a  special  agent,  invested  with  only  the  pow- 
ers prescribed  by  the  act  granting  these 
lands  to  the  counties,  and  that  all  persons 
denllng  with  the  county  court  in  respect  to 
these  lands  are  charged  with  notice  of  Its 
power.  Sturgeon  v.  Hampton,  88  Mo.  211; 
C,  G.  S.  W.  Railroad  Co.  v.  Hatton,  102  Mo., 
loc.  clt.  65,  14  S.  W.  763;  State  ex  rel.  v. 
Wayne  Co.  Ct,  98  Mo.,  loc.  cit  366,  11  S.  W. 
768;  St  L.,  C,  6.  &  F.  S.  Railroad  Co.  v. 
Wayne  Co.,  125  Mo.  351,  28  S.  W.  494;  Hooke 
v.  Chitwood,  127  Mo.,  loc.  clt  877,  80  S.  W. 
167.    The  case  of  Pool  v.  Brown,  98  Mo.  675, 
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11  S.  W.  743,  bolds^tfaat  the  trast  is  a  person- 
al one  as  to  the  sth  >1,  but  that  as  to  the  coun- 
ty the  trust  runs  with  the  land,^and  that  the 
acts  of  1869  and  18fl8  do  not  destroy  the  "trust 
and  remoTe  the  limitations  upon  the  county 
as  to  the  manner  of  selling  these  lands,  and 
the  price  for  which  they  might  be  sold;  and 
therefore  there  Is  no  conflict  between  that 
case  and  the  prior  and  subsequent  decisions 
of  this  court  oh  these  questions. 

"The  circuit  court  therefore  erred  in  not 
canceling  the  patents  Issued  by  the  coun- 
ty court  through  Its  commissioner.  •  •  • 
It  Is  only  necessary  to  add  that  tbe  plaln- 
tlET's  rights  are  not  barred  by  limitation. 
Section  6772,  Rev.  St  1889.  Neither  is  there 
any  laches  In  the  case;  nor  is  the  case, 
from  its  rery  nature,  susceptible  of  be- 
ing controlled  by  the  doctrine  of  laches. 
•  •  •  While  the  case  of  Stone  v.  Perkins 
(C.  C.)  85  Fed.  616,  was  an  action  In  eject- 
ment, and  the  legal  title  to  the  land  under 
the  sherifTs  deed  and  patents  aforesaid,  only, 
was  passed  upon,  the  case  of  State  ex  rel. 
Public  Schools  of  Stoddard  County  v.  Crumb 
et  a  I.,  157  Mo.  546,  57  S.  W.  1030,  was  a  suit 
In  equity  to  set  that  title  aside  as  a  cloud 
upon  the  title  of  the  county  as  trustee  of 
the  public  schools  of  said  county.  In  these 
cases  the  wbole  subject  has  been  so  thor- 
oughly and  recently  discussed  that  it  is  un- 
necessary to  ge  over  the  ground  again.  The 
conclusions  therein  reached,  that  the  title 
under  which  defendants  claim  has  no  stand- 
ing either  in  a  court  of  law  or  a  court  of 
equity,  is  so  clearly  demonstrated  as  to  be 
declslTe  of  the  present  case,  unless  a  differ- 
ent conclusion  is  warranted  by  the  addition- 
al facts  disclosed  by  the  record  In  this  case, 
and  to  these  additional  facts  only  need  our 
attention  be  directed. 

"The  effect  of  the  recital,  'Whereas,  at  the 
March  term,  A.  D.  1868,  of  the  circuit  court 
of  Stoddard  county,  in  the  state  of  Missouri, 
Louis  'M.  Ringer  obtained  a  judgment 
against  Stoddard  county  upon  warrants  on 
the  swamp-land  fund  of  said  county,'  etc., 
in  the  order  of  the  county  court  of  April 
23,  1800.  on  the  judgment,  was  not  directly 
passed  upon  in  State  ex  rel.  t.  Crumb,  157 
Mo.  561,  57  S.  W.  1030,  for  the  reasons  stat- 
ed^ in  the  opinion;  and  on  the  trial  of  this 
case  the  plaintiffs,  after  showing  that  all  of 
the  original  'flies'  in  the  case  of  Ringer  y, 
Stoddard  County  had  been  destroyed,  Intro- 
duced two  witnesses  who  had  seen  the  flies 
before  they  were  destroyed  (some  twenty  or 
thirty  years  before),  the  evidence  of  one  of 
whom  tended  to  prove  that  the  suit  in  which 
said  judgment  was  rendered  was  based  en- 
tirely on  a  number  of  certificates  signed  by 
James  Coopier,  superintendent  of  public 
works  of  Stoddard  county,  called  'county 
scrip'  or  'swamp-land  scrip,'  and  of  the  other 
that  the  suit  was  based  partly  on  such  scrip 
and  partly  on  county  warrants;  and  the  de- 
fendant introduced  one  witness,  who  exam- 
ined the  flies  at  the  time  of  the  sale,   and 


who  testified  that  the  suit  was  on  two  coun- 
ty warrants  on  the  general  revenue  fund  of 
the  county.  The  parol  evidence  also  tended. 
to  prove  that,  about  the  time  of  the  institu- 
tion of  the  suit  against  the  county.  Ringer 
was  the  holder  by  assignment  of  some  of 
such  scrip  or  certificates,  amounting  to  the 
sum  of  twelve  or  thirteen  hundred  dollars; 
that  they  were  issued  in  the  year  1858  or 
1859  for  work  done  In  Stoddard  county  In 
constructing  a  road  called  the  Bloomfield  & 
New  Madrid  Plankroad,  In  doing  which  It 
became  necessary  to  dig  ditches,  erect 
bridges,  and  make  a  levee  about  three  miles 
long,  from  a  foot  and  a  half  to  eight  feet 
high.  It  would  seem  to  go  without  saying 
that  neither  the  misredtal  of  the  Judgment 
In  the  order  of  the  county  court,  nor  this  pa- 
rol evidence,  affects  said  Judgment  in  any 
manner.  Whatever  the  cause  of  action  may 
have  been  upon  which  it  was  rendered,  that 
cause  of  action  was  merged  In  the  Judgment. 
It  was  a  general  judgment  against  the  coun- 
ty by  its  terms,  Imports  absolute  verity,  is 
impervious  to  collateral  attack,  and,  even 
if  there  was  a  mistake,  on  such  evidence 
it  could  not  be  changed,  altered,  or  correct- 
ed, even  In  a  direct  proceeding  for  that  pur- 
pose. Board  of  Relief  C.  P.  Church  v. 
Dnunmond,  167  Mo.  54,  and  cases  cited.  It 
may  be  remarked,  however,  that,  as  appears 
from  this  evidence,  Stoddard  county  liad  no 
swamp-land  fund;  and,  under  the  law  In 
force  in  that  county  at  that  time,  the  only 
right  Ringer,  as  the  holder  of  such  certifi- 
cates, had  quoad  the  swamp  lands  in  such 
county,  was  with  them  to  enter  or  purchase 
such  lands,  to  the  amoimt  of  such  certifi- 
cates, at  the  price  of  one  dollar  per  acre. 
Laws  Mo.  1854-65,  p.  154.  And  it  is  npon 
this  shadowy  foundation  that  it  is  sought 
by  this  parol  evidence  to  set  up  an  equity 
by  which  the  character  of  the  judgment  un- 
der which  the  defendants  claim  is  to  be 
changed,  and  the  beneficiaries  of  this  trust 
deprived  of  107,000  acres  of  land  set  apart 
for  them  by  the  state  and  the  general  gov- 
ernment. Such  a  claim  could  have  no  stand- 
ing In  a  court  of  equity,  even  if.  defendants 
were  not  precluded  from  setting  It  up  by  the 
well-settled  principles  of  law  which  make 
such  Judgment  a  finality  as  to  them.  And 
the  ruling  as  to  the  character  and  effect  of 
the  Judgment  in  this  case  must  be  the  same 
as  It  was  in  the  Crumb  and  Stone  Cases. 
These  lands  are  not  and  never  were,  the 
property  of  the  county,  or  subject  to  its 
obligations  as  a  county,  and  could  not  be  sub- 
jected to  them  by  a  Judgment  against  the 
county;  nor  could  the  county  court  trade 
them  off  for  the  obligations  of  the  county, 
as  was  attempted  by  the  order  of  the  county 
court  of  April  23,  1869,  and  the  patents  is- 
sued in  pursuance  thereof.  As  to  these  lands 
the  county  was  a  mere  trustee,  and  the  cocu- 
ty  court  and  the  other  officers  of  the  coun- 
ty were  mere  agents  for  their  disposition  in 
the  manner  and  for  the  purposes  designatiid 
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by  law,  whose  powers  were  defined  and 
Uinlted  by  law,  and  whose  acts  beyond  the 
limits  of  snch  powers  were  void.  Of  those 
limitations  the  defendants  and  their  grant- 
ors were  required  to  take  notice,  and  hence 
they  acquired  no  title  to  the  lands  in  ques- 
tiou  under  the  sheriffs  deed  aforesaid,  or 
under  the  patents  Issued  in  pursuance  of 
the  order  of  the  county  court  aforesaid.  In 
support  of  which  conclusion  we  deem  it  suf- 
ficient to  dte  the  cases:  State  ex  rel.  Pub. 
Scliools  T.  Crumb,  157  Mo.  545,  57  S.  W. 
1030;  Stone  v.  Perldns  (O.  C.)  85  Fed.  616; 
Hooke  V.  Chitwood,  127  Mo.  372,  30  S.  W. 
167;  St  L.,  Cape  G.,  &  Ft.  Smith  Ry.  Co. 
V.  Wayne  Co.,  125  Mo.  351,  28  S.  W.  494; 
Wm.  Brown  Kst.  v.  Wayne  Co.,  123  Mo.  464, 
27  S.  W.  322;  Butler  v.  Sullivan  Co.,  108 
Mo.  630,  18  S.  W.  1142;  Cape  G.  &  S.  W. 
Ry.  Co.  V.  Hatton  et  al.,  102  Mo.  45,  14  S.  W. 
763;  Sturgeon  v.'  Hampton,  88  Mo.  203;  Sa- 
line Co.  y.  Wilson,  61  Mo.  237;  State  ex  rel. 
Bobbins  T.  County  Court  New  Madrid,  51 
Mo.  83;    State  t.  Bank,  45  Mo.  528. 

••The  plalntltTs  acquired  no  title  by  the 
statute  of  limitations.  The  doctrine  of  lach- 
es is  not  applicable  to  It,  nor  is  the  defend- 
ant estopped  from  asserting  Its  title  as  trus- 
tee to  these  lands  for  the  purposes  of  the 
tmst  by  reason  of  the  fact  that  for  more 
than  twenty-nine  years  they  have  been  pay- 
ing the  taxes  assessed  against  these  timber 
lands,  of  which  during  that  time  they  have 
been  in  the  profitable  enjoyment.  Rev.  St. 
1889,  I  6772;  State  ex  rel.  v.  Crumb,  157 
Mo.,  loc.  cit.  664,  57  S.  W.  1030;  Hooke  v. 
Chitwood,  127  Mo.,  loc.  dt  372,  30  S.  W. 
167;  Wheeler  v.  City  of  Poplar  Bluff,  149 
Mo.  86,  48  8.  W.  1088;  State  ex  rel.  t. 
Murphy,  134  Mo.  648,  81  S.  W.  784,  34  S.  W. 
51,  36  8.  W.  1132,  34  L.  R.  A.  360,  56  Am.  St 
Kep.  515;  Heidelberg  v.  St  Francois  Co., 
100  Mo.  09, 12  S.  W.  914;  Sturgeon  v.  Hamp- 
ton, 88  Mo.  203;  City  of  St  Louis  v.  Gor- 
man, 29  Mo.  893,  77  Am.  Dec.  586.  The 
plaintiffs  having,  therefore,  failed  to  make 
good  their  claim  to  these  lands  upon  any  of 
ttie  grounds  set  forth  in  their  petitions,  the 
circuit  court  erred  in  rendering  the  decrees 
aforesaid  In  their  favor,  and  the  same 
should  be  reversed.  But  at  the  last  session 
of  the  General  Assembly,  by  an  act  approved 
March  14,  1901  (Laws  Mo.  1001,  p.  202),  sec- 
tion 8197,  art  8,  c.  122,  Rev.  St  1899,  en- 
titled 'Swamp  and  Overflowed  Lands,'  was 
amended  by  adding  at  the  end  of  said  sec- 
tion the  following  proviso:  'Provided  fur- 
ther that  in  all  cases  where  the  county 
courts  of  the  state,  have,  prior  to  1880,  sold 
or  disposed  of  any  such  swamp  lands  in 
their  respective  counties,  and  issued  or 
caused  to  be  issued  patents  for  the  same  and 
the  patentees  or  those  holding  under  them 
have  been  claiming  such  lands  and  paying 
county  and  state  taxes  thereon  for  more  than 
twenty  years,  such  grants  shall  be  deemed 
and  held  to  be  good  and  valid,  and  no  action 
shall  be  maintained  for  the  purpose  of  set- 


ting aside  or  calling  In  q  '<!Btlon  such  patent 
or  patents.'  At  the  time  '  a  act  was  passed 
and  went  into  effect  these  cases  had  been 
tried  and  finally  determined  in  the  circuit 
court  and  were  pending  in  this  court  on  ap- 
peal. The  Jurisdiction  of  this  court  over 
them  is  purely  appellate,  in  the  exercise  of 
which  we  are  confined  to  a  review  of  the 
case  as  it  was  tried  below.  No  new  issue 
can  be  injected  into  the  cases  in  this  court. 
Moreover,  this  statute  does  not  purport  to 
give  a  cause  of  action,  or  to  give  aid  to  one, 
but  only  to  bar  an  action  'for  the  purpose 
of  setting  aside  or  calling  in  question  such 
patent  or  patents.'  Hence  it  cannot  be  in- 
voked in  these  cases  in  aid  of  the  decree 
herein  rendered,  and  we  refrain  from  ex- 
pressing any  opinion  upon  it.  The  decrees 
and  the  Judgments  in  these  cases  will  there- 
fore be  reversed." 

In   this  opinion    ROBINSON,   0.  J.,   and 
MARSHALL,  J.,  still  concur. 


HUNTER  V.  HELSLET. 

(Court  of  Appeals  at  Kansas  City,  Mo.    April 

6,  1903.) 

BVIDHNOB  —  COMPROMISE  —  ASCBRTAINHBNT 
OF  LIABILITY— WAIVER  OP  OBJECTION— EX- 
PERT TESTI.VONY-QUALIPICATION— EXPRES- 
SION OP  OPINION— APPEAL— JUSTICE  COURT 
—FAILURE  TO  PLEAD  COUNTERCLAIM. 

1.  Under  tlie  express  provisiona  of  Rev.  St. 
1899,  H  3852,  4078,  in  an  action  before  a  jus- 
tice, defendant  must,  before  trial,  file  a  state- 
ment of  his  set-off  or  counterclaim,  or  he  can- 
not avail  himself  thereof  on  appeal  and  new 
trial  in  the  circuit  court. 

2.  Evidence,  in  an  action  to  recover  freight 
under  a  contract  providing  that  in  payment  for 
a  farm  defendant  was  to  take  a  stock  of  mer- 
chandise at  cost  "and  freight  added,"  consid- 
ered, and  held  sufficient  to  show  that  plaintiff 
nad  paid  freight  charges  for  merchandise 
shipped  to  defendant  under  the  contract. 

3.  Evidence  of  the  ascertainment  by  plaintifl 
and  defendant  of  the  amount  of  ftreigbt  due 
under  a  contract,  made  for  the  purpose  of  de- 
termining what  was  actually  due,  and  not  to 
effect  a  compromise,  was  properly  admitted. 

4.  Defendant  who  objected  to  evidence  of  a 
certain  transaction,  but  In  his  own  evidence 
went  fully  into  the  details  thereof,  could  not 
predicate  error  on  the  overruling  of  his  objec- 
tion. 

6.  Evidence  by  plaintiff,  who  was  a  mer- 
chant accustomed  to  handling  shoes,  of  what 
in  his  judgment  a  cargo  of  shoes  purchased  by 
him  would  weigh,  was  admissible  as  expert  tes- 
timony, although  he  bad  testified  that  he  had 
never  actually  weighed  a  box  of  shoes. 

6.  It  is  for  the  court  to  determine  whether  tes- 
timony given  by  an  expert  as  to  what  he  "ex- 
pects" or  "guesses"  to  be  the  case  expresses 
nis  judgment. 

Appeal  from  Circuit  (3ourt,  Benton  Coun- 
ty; W.  W.  Graves,  Judge. 

Action  by  J.  M.  Hunter  against  George  B. 
Helsley.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Afllrmed. 

Lay  &  Lay,  for  appellant.  W.  8.  Jackson, 
for  respondent 

SMITH,  P.  J.  The  plaintiff  and  defendant 
entered  into  a   written   contract   by    which 
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plaintiff  agreed  to  take  from  defendant  a 
farm  valued  at  $18,000,  and  to  give  In  ex- 
change therefor  certain  other  real  estate  val- 
ued at  $4,600,  and  also  a  stock  of  merchan- 
dise, the  latter  "at  cost  and  freight  added." 
The  transaction  to  which  the  contract  related 
was  completed,  except  the  plaintiff  insisted 
that  the  defendant  bad  refused  to  pay  him 
the  freight  on  said  stock  of  merchandise,  as 
he  had  bound  himself  to  do;  and,  based  upon 
this  alleged  breach  of  the  contract,  this  ac- 
tion was  begun  before  a  justice  of  the  peace 
to  recover  the  amount  of  freight  so  claimed. 

In  the  circuit  court,  where  the  cause  was 
removed  by  appeal,  there  was  a  trial  by  a 
Jury,  whose  verdict,  under  Instructions  Im 
pUedly  admitted  to  have  been  correct  In  ex- 
pression, was  for  the  plaintiff. 

It  Is  conceded  that  the  contract  heretofore 
referred  to  was  entered  Into,  and  that  the  de- 
fendant has  paid  nothing  for  freight  on  said 
stock  of  merchandise.  The  defendant,  In  ef- 
fect, admits  his  liability  to  the  plaintiff  imder 
aald  contract,  but  contends  that  under  some 
oral  agreement  entered  Into  between  the  plain- 
tiff and  himself  the  plaintiff  is  indebted  to 
him  (defendant)  for  the  discount  which  he 
<plalntift)  received  on  the  cost  price  of  goods, 
by  reason  of  paying  cash  therefor,  in  an 
amount  equal  to  that  for  which  plaintiff  sued. 

No  statement  of  any  set-off  or  counterclaim 
was  filed  before  the  justice,  as  required  by 
sections  3852,  4078,  Hev.  St.,  and  therefore 
that  defense  was  not  available  in  the  trial 
court  McCormlck  v.  Crawford  (just  decided 
by  us)  72  S.  W.  491;  West  v.  Freeman,  76 
Mo.  App.  96;  Stephens  v.  Supply  C!o.,  67  Mo. 
App.  589;  Gantt  v.  Duffy,  71  Mo.  App.  93. 
And,  besides  this,  the  abstract  nowhere  dis- 
closes any  evidence  whatever  which  In  the 
least  tends  to  prove  that  the  plaintiff  ever  re- 
.  celvod  any  discount  whatever  on  any  pur- 
chase of  goods,  so  that  the  defendant's  de- 
fense was  wholly  unproved.  Whether  such 
a  defense  was  submitted  by  the  Instructions 
to  the  jury  does  not  appear,  the  instructions 
not  being  preserved  by  the  bill  of  exceptions, 
nor  Is  It  material  to  inquire. 

It  Is  no  doubt  true  that  the  admission  Im- 
plied by  the  nature  of  the  defense  interposed 
by  the  defendant  did  not  bind  him,  and  there- 
fore the  question  remains  whether  or  not  the 
plaintiff  adduced  sufflcient  evidence  to  sup- 
port the  verdict.  The  obligation  Imposed  on 
defendant  by  the  contract  io  pay  plaintiff, 
as  a  part  of  the  purchase  price  of  the  goods, 
the  amount  of  his  outlay  for  the  freight,  or 
the  cost  of  carriage  thereon,  from  the  place 
of  purchase  to  that  where  the  sale  was  made. 
Is  conceded;  so  that  the  plaintiff,  to  make  out 
bis  prima  facie  case,  was  only  required  to 
prove  the  amount  of  such  outlay  or  some  part 
thereof. 

It  appears  from  the  evidence  that  the  value 
of  the  goods  which  the  plaintiff  transferred 
to  defendant  was  $7,000,  and  that  the  same 
were  purchased  by  plaintiff  In  Chicago,  Cin- 
cinnati, St  Louis,  and  Jefferson  City;   that 


the  freight  paid  on  those  purchased  at  the 
last  two  places  was  65  cents  per  himdred. 
The  first  two  are  cities  located  in  other  states, 
and  we  may  know  are  more  distant  than  the 
last  The  freight  paid  on  goods  purchased  at 
said  first  two  places.  It  may  be  safely  assum- 
ed, at  least  equaled  that  paid  on  those  p«ir- 
chased  at  the  last.  There  was  some  testimony 
which  tended  to  show  the  weight  of  the  goods 
referred  to  in  the  contract,  which  weight  af- 
forded a  basis  for  the  computation  of  the  ag- 
gregate amount  of  freight  paid  thereon  by 
the  plaintiff.  The  bills  of  lading  showing  the 
amounts  of  freight  paid  by  plaintiff  were  left 
in  the  store  when  he  turned  the  possession 
of  It  over  to  the  defendant  but  they  bad  been 
lost  or  mislaid,  so  that  they  could  not  be  pro- 
duced at  the  trial.  It  appears  that  the  plain- 
tiff and  defendant  with  the  aid  of  Brunz, 
an  experienced  clerk,  who  was  then  employed 
by  defendant  In  the  store,  and  had  been  go 
employed  by  plaintiff  when  he  carried  It  on, 
undertook  on  an  occasion  to  ascertain  and  de- 
termine the  amount  of  the  freight  which  was 
due  the  plaintiff  imder  said  contract;  that 
after  ascertaining  the  various  articles  of  mer- 
chandise and  the  value  thereof  on  whlcb  no 
freight  bad  been  paid,  and  excluding  the  same 
from  the  computation,  and  "figuring"  the 
amount  due  on  the  residue  from  such  data 
and  facts  as  were  accessible,  it  was  conclud- 
ed all  around  that  the  freight  paid  by  plain- 
tiff would  approximate  3  per  cent  on  the 
value.  It  appears  that  the  defendant  who,  as 
already  stated,  took  part  In  the  imdertaking, 
after  It  was  through  admitted  that  the  result 
arrived  at  was  right  In  addition  to  this,  the 
plaintiff  testified  that  he  was  certain  from 
the  bills  that  he  paid  as  much  as  $200  freight 

It  may  be  fairly  Inferred  from  the  facts 
and  circumstances  disclosed  by  the  evidence 
that  the  plaintiff  paid  a  considerable  amount 
of  freight,  but  the  dilBcuity  encountered  is  In 
arriving  at  the  exact  amount.  The  proof  as 
to  this  we  think  was  sufficient  to  carry  the 
case  to  the  jury  for  Its  consideration,  and 
no  doubt  such  was  the  thought  of  the  defend- 
ant, for  It  does  not  appear  that  either  at  the 
conclusion  of  plaintiff's  evidence  or  at  that 
of  the  whole  evidence  he  interposed  a  de- 
murrer thereto. 

But  the  defendant  contends  that  when  he 
and  plaintiff  ascertained  and  determined  that 
8  per  cent  on  the  value  of  the  goods  was  the 
amount  of  the  freight  paid  by  plaintiff  there- 
on, they  were  attempting  to  compromise  their 
differences,  and  that,  therefore,  the  court  err- 
ed In  admitting  evidence  of  the  same.  The 
rule  is  well  settled  that  declarations  made  by 
a  party  to  a  controversy  in  the  course  of  ne- 
gotiations looking  to  a  compromise  are  Inad- 
missible. Huetteman  v.  Viesselmann,  48  Mo. 
App.  582;  Fink  v.  Ins.  Co.,  60  Mo.  App. 
673;  Ferry  v.  Taylor,  33  Mo.  323.  But  this 
rule  has  no  application  here,  for  the  plaintiff 
testified  that  the  ascertainment  and  determi- 
nation of  the  amount  of  freight  which  was 
due  him  was  not  made  for  the  purpose  of 
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effecting  a  compromlBe,  but  to  ascertain  tiie 
amount  actually  due  plaintiff. 

There  la  nothing  seen  In  the  testimony  of 
defendant  to  support  the  contention  that  the 
acts  and  admissions  therein  stated  related  to, 
or  had  for  their  object,  a  compromise  settle- 
ment of  the  plaintiff's  daim,  and  therefore 
-we  do  not  think  the  court  erred  In  admitting 
such  testimony. 

It  Is  to  be  further  observed  that  the  defend- 
ant did  not  stand  on  his  objection  that  the 
evidence  relating  to  the  ascertainment  and  de- 
termination of  the  freight  paid  by  plaintiff 
amounted  to  3  per  cent  of  the  cost  of  the 
goods  tvas  incompetent,  but  in  the  evidence 
introdnced  by  him  be  went  fully  into  the 
details  of  that  transaction;  and  therefore  if 
the  plaintiff  invited  the  court  into  error  he 
(defendant)  is  in  no  situation  to  complain, 
since  he  lead  the  court  Into  a  like  error,  which 
thereby  became  common.  Grabtree  v.  Van- 
hoozier,  68  Mo.  App.,  loc.  clt.  410. 

While  the  plaintiff  was  testifying  be  was 
asked  to  state  what,  in  his  Judgment,  the 
thousand  dollars'  worth  of  shoes  purchased 
by  him  in  Chicago  would  weigh,  and  to  which 
question  the  defendant  objected  on  the  ground 
that  the  plaintiff,  according  to  his  own  ad- 
mission, had  never  weighed  a  box  of  shoes  in 
his  life.  It  appears  that  the  plaintiff  was  a 
merchant,  and  had  been  accustomed  to 
handling  shoes,  and  no  reason  is  seen  why 
be  was  not  sufficiently  qualified  by  practical 
experience  to  give  his  opinion  or  Judgment  as 
to  the  weight  of  the  boxes  of  shoes  purcbas 
ed  by  him  in  Chicago,  or  on  an  issue  like  that 
in  this  case. 

Where  a  witness,  thongh  qnallfled  to  ex 
press  an  opinion,  testifies  that  he  "guesses" 
or  "expects"  so  and  so  to  be  the  case,  such 
testimony  will  be  rejected,  unless  it  sutlicient- 
ly  appears  that  these  terms  are  used  to  ex- 
press his  opinion  or  judgment,  and  it  is  for 
the  court  to  determine  whether  this  is  so. 
While  evidence  of  this  kind  was  not  primari- 
ly the  best,  it  seems  to  have  been  all  that 
was  obtainable  under  the  then  existing  cir- 
cumstances, and  it,  along  with  the  other  evi- 
dence, was,  we  think,  sufficient  to  entitle 
plaintiff  to  a  submission. 

After  a  rather  careful  consideration  of  the 
entire  case,  we  have  been  unable  to  resist 
the  conviction  that  the  plaintiff  is  entitled  to 
recover  some  amount,  and  we  cannot  say 
that  that  found  by  the  Jury  was  wholly  un- 
authorized by  the  evidence;  and,  this  being 
so,  it  follows  that  the  Judgment  must  be  af- 
firmed.   All  concur. 


DOWNING  T.  UEB. 

(Court  of  Appeals  at  Kansas  City,  Mo.    April 

6.  1903.) 

ARBITRATION— ACCEPTANCE  OF  AWARD— B8- 
TOPPBL-CONTROVERSY  SUBMITTED— LEGAL 
CAUSE  OP  ACTION— NECBS8ITT— CONSIDERA- 
TION TO  SUPPORT  AWARD. 

1.  Where  a  person  accepts  the  award  of  ar- 
bitrators, and   idves  his  note  for  the  amount 
78  S.W.— 10 


awarded  against  him,  he  cannot  afterwards, 
when  sued  on  the  note,  saccessfuUy  contend 
that  the  submission  was  not  to  arbitration,  but 
to   appraisement. 

2.  To  furnish  a  sufficient  basis  for  a  sub- 
mission to  arbitration,  it  is  not  necessary  that 
the  snbmissioa  be  of  a  claim  valid  in  law;  it 
is  sufficient  it  there  be  a  bona  fide  contention 
between  the  parties  as  to  their  legal  rights. 

3.  A  mutual  submission  to  arbitration  is  a 
sufficient  consideration  to  support  a  note  given 
in  pursuance  to  an  award  of  the  arbitrators. 

Appeal  from  Circuit  Court,  Pettis  County; 
Geo.  F.  Longan,  Judge. 

Action  by  Abel  6.  Downing  against  W.  M. 
Lee.  From  a  judgment  for  defendant,  plain- 
tiff appeals.    Reversed. 

This  is  a  suit  upon  a  promissory  note  for 
^0,  executed  by  defendant  August  21,  1899, 
and  payable  to  plaintiff  In  60  days  from  datfe. 
The  note  was  given  upon  a  common-law 
award  bad  between  the  maker  and  the  payee, 
wherein  it  was  awarded  that  defendant  owed 
plaintiff  said  sum.  The  case  originated  be- 
fore a  Justice  of  the  peace,  and  there  were  no 
written  pleadings,  but  it  is  to  be  gathered 
from  the  statement  of  the  defendant's  law- 
yer to  the  court  and  Jury  that  the  principal 
defense  was  that  the  note  was  without  con- 
sideration. 

The  facts  as  shown  on  the  trial,  in  a  gen- 
eral way,  were  that  on  the  2d  day  of  Jan- 
uary, 1872,  defendant,  by  his  deed,  conveyed 
to  Rosa  Lomas  and  one  Walter  Bradbury 
the  southwest  quarter  of  the  southeast  quar- 
ter of  section  4,  township  46,  range  20,  Pettis 
county.  Mo.,  and  prior  thereto.  In  the  year 
1864,  undertook  to  convey  to  one  Allen  Webb 
two  and  one-half  acres  of  land  by  the  follow- 
ing description,  viz.:  "Two  acres  and  a  half 
of  land  adjoining  the  southwest  quarter  of 
the  southeast  quarter,  on  the  north  end  of 
said  forty  acres."  In  1899,  Rosa  Lomas 
died,  leaving  plaintiff  and  two  other  children 
her  heirs  at  law;  but  prior  to  her  death  she 
bad  obtained  by  deed  Bradbury's  interest  in 
said  land,  thereby  becoming  the  sole  owner 
of  same.  It  seems  from  the  testimony  that 
she  had  been  married  to  a  man  by  the  name 
of  Downing,  plaintiff's  father,  prior  to  dates 
herein  mentioned,  and  that  at  the  time  of 
her  death  she  was  the  wife  of  a  man  by  the 
name  of  John  Thomas. 

It  was  shown  that  at  the  time  of  the  date 
of  defendant's  deed  to  said  Webb  he  was  of 
the  opinion  that  said  40-acre  tract,  wbtch  he 
conveyed  as  aforesaid  to  Mrs.  Ix)mas,  con- 
tained 42H  acres,  and  that  it  was  his  inten- 
tion when  he  made  said  deed  to  Webb  to  con- 
vey to  him  this  excess  of  2%  acres.  After 
the  death  of  Rosa  Lomas  (then  Mrs.  Thomas) 
plaintiff  and  her  other  heirs  made  an  agreed 
partition  of  her  real  estate,  and  the  40-acre 
tract  fell  to  the  lot  of  plaintiff.  It  appears, 
however,  that  prior  to  the  death  of  Mrs. 
Thomas  she  and  her  children  had  come  to 
the  concIusk>n  that  there  was  only  87%  acres 

f  2.  Bee  Arbitration  and  Award,  vol.  4,  Cent.  Die. 
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of  land  In  said  tract,  and  at  tbe  time  of  said 
partition  it  was  agreed  between  said  tielrs 
and  children  that,  as  plaintiff  Imd  become  tbe 
owner  of  said  tract  of  land,  he  wonld  be  en- 
titled to  their  claim  against  defendant  for 
the  shortage  of  said  2H  acres,  and  they  ver- 
bally transferred  their  Interest  In  said  claim 
to  him.  Soon  after  said  partition  plaintiff 
demanded  of  defendant  that  he  should  make 
good  his  alleged  contention  of  said  deficiency 
In  tbe  number  of  acres  of  said  tract  of  land. 
After  some  preliminary  talk,  two  persons 
were  'finally  selected  to  arbitrate  the  matter, 
and  went  upon  tbe  land,  and  returned  their 
award  to  tbe  effect  that  the  defendant  pay 
plaintiff  the  sum  of  $40.  Tbe  defendant  con- 
tends here  that  tbe  act  of  said  persons  was 
not  in  the  nature  of  an  award,  but  only  an 
appraisement  of  the  value  of  2%  acres  of  said 
land;  but  he  stated  at  the  trial,  among  other 
things,  that  "they  [the  arbitrators]  finally  de- 
cided that  I  must  pay  him  [plalntUC]  tor  two 
and  one-half  acres."  It  seems,  too,  that  he 
affirmed  the  award  by  giving  the  note  In  con- 
troversy. As  to  whether  there  was  a  short- 
age in  the  number  of  acres  In  said  tract  of 
land  tbe  evidence  was  conflicting.  The 
court,  upon  the  close  of  all  the  evidence,  in- 
structed the  Jury  to  return  a  verdict  for  the 
defendant.  Tbe  Jury  returned  a  verdict  as 
directed,  upon  which  Judgment  was  rendered 
against  plaintiff  for  costs,  and  from  all  of 
which  be  appealed. 

Sangree  &  Lamm,  for  appellant  B.  A. 
Higdon,  Montgomery  &,  Montgomery,  and  Q. 
W.  Barnett,  for  respondent 

BROADDUS,  J.  (after  stating  the  facts). 
Tbe  defendant  seeks  to  uphold  the  action  of 
the  court  upon  the  ground  that  as  plaintiff's 
claim  was  without  any  legal  foundation  there 
was  nothing  to  arbitrate,  and  therefore  there 
was  no  consideration  for  the  note;  and,  fur- 
ther, incidentally,  that  the  action  of  tbe  so- 
called  arbitrators  did  not  amount  to  an 
award  upon  tbe  merits  of  plaintiff's  claim, 
but  was  only  an  appraisement  of  2^  acres 
of  land. 

It  Is  true  that  it  has  been  held  by  tbe 
courts  of  this  state  and  of  other  Jurisdictions 
that  If  tbe  persons  called  upon  to  act  are  so 
called  as  mere  appraisers  of  value  they  are 
not  arbitrators,  and  that  their  appraisement 
Is  not  an  arbitration.  Curry  v.  Lackey,  SB 
Mo.  389;  Garred  v.  Macey,  10  Mo.  161;  Leon- 
ard V.  Cox,  64  Mo.  32.  But  defendant  con- 
strued it  as  an  arbitration;  In  fact  he  testi- 
fied that  the  award  was  that  be  was  to  pay 
plaintiff  $40.  Having  accepted  tbe  award  of 
the  so-called  arbitrators  by  giving  bis  note 
for  the  amount  of  their  award,  be  ought  not 
to  be  permitted  afterwards  to  deny  Its  effect 
as  such. 


The  main  contention  is,  however,  that 
there  was  nothing  to  arbitrate;  therefore  the 
award  was  without  effect  and  tbe  note  with- 
out consideration.  Tbe  defendant  has  offer- 
ed many  good  reasons,  supported  by  undenia- 
ble authority,  that  plalntifTs  claim  had  no 
valid  support  In  law,  and  as  sach  could  not 
have  been  enforced  In  tbe  courts.  But  that 
Is  an  evasion  of  the  real  question  inresented 
by  tbe  record. 

"To  famish  a  anffldent  basis  for  entering 
into  a  submission,  no  legal  cause  of  action 
in  favor  of  either  party  need  exist  Tbat 
there  is  a  dispute,  controversy,  or  honest  dif- 
ference of  opinion  between  them  concerning 
any  subject  in  which  they  are  both  interested 
Is  enough.  Nor,  Indeed,  la  It  necessary  that 
they  should  have  come  to  the  actual  point  of 
dispute;  fw  a  matter  simply  in  doubt  may 
be  submitted."  Morse  on  Arbitration  and 
Award,  p.  36;  Mayo  v.  Gardner,  49  N.  C. 
359.  "A  reference  to  arbitration  will  be 
binding  if  there  be  a  bona  fide  difference  of 
opinion  between  the  parties  as  to  their 
rights,  although  there  be  no  legal  cause  of 
action."  Flndly  v.  Ray,  50  N.  C.  125.  In 
Parsons  oa  Contracts  (7tb  Ed.)  voL  1,  pp.  467, 
468,  pp.  '438,  *439,  tbe  rule  U  stated  thus: 
"The  prevention  of  litigation  la  a  valid  and 
sufficient  consideration,  for  the  law  favors 
the  settlement  of  disputes.  Thus,  a  mutrial 
submission  of  demands  and  claims  to  arbitra- 
tion Is  binding  so  far  as  this:  that  the  mu- 
tual promises  are  a  considerati<m  each  for 
the  other."  And  further:  "With  tbe  courts 
of  this  country  the  prevention  of  litigation  is 
not  only  a  sufficient  but  a  highly  favored, 
consideration;  and  no  investigation  Into  the 
character  or  value  of  the  different  claims 
submitted  will  be  entered  into  for  tbe  pur- 
pose of  setting  aside  a  compromise.  It  being 
sufficient  If  tbe  parties  entering  into  tbe  com- 
promise thought  at  tbe  time  that  there  was 
a  question  between  them." 

Under  tbe  foregoing  authorities  no  ques- 
tion could  arise  as  to  tbe  character  or  value 
of  plaintiff's  claim.  It  was  sufficient  to  sus- 
tain said  arbitration  that  the  plalntUTs  claim 
was  made  in  good  faith,  that  It  was  disputed 
by  defendant,  and  that  it  was  submitted  to 
arbitration,  because  the  parties  thought  at 
the  time  It  was  a  question  to  be  settled,  all 
of  which  was  fully  shown  by  tbe  record. 
Arbitration,  under  tbe  rule  as  we  have  seea 
was  not  only  a  sufficient,  but  a  highly  favor- 
ed, consideration  in  law  for  tbe  note  In  ques- 
tion. It  therefore  follows  that  the  finding 
should  have  been  for  tbe  plaintiff  Instead  of 
for  the  defendant 

The  cause  is  reversed,  with  directions  to 
set  aside  the  finding  for  the  defendant  and 
to  enter  a  finding  and  Judgment  for  plaintiff 
for  tbe  amount  of  the  note  and  interest  AU 
concur. 
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DRIBS  T.  CITY  OF  ST.  JOSEPH. 

(Conrt  of  Appeals  at  Kansas  Oity,  Mo.    April 
6.  1903.) 

HIQBWATS— ALLEYS— RIGHTS     OF     ABUTTINa 
OWNKHS— OBSTRUCTION  OP  TERMINUS. 

1.  Owners  of  property  abutting  on  an  alley 
hare  property  rights  not  shared  by  the  gen- 
eral public  ill  the  entire  alley,  and  the  ob- 
struction ot  a  terminus  of  the  alley  by  a  city, 
thus  preventing  ingress  and  egress  from  the 
street,  is  an  actionable  private  wrong. 

Appeal  from  Olrcult  Conrt,  Bnchanon 
County;  A.  M.  Woodson,  Judge. 

Action  by  Peter  Dries  against  the  city  of 
St  Josepli.  Judgment  of  nonsuit,  with  leave, 
and  plaintiff  appeals.    Reversed. 

Kelley  &  Kelley,  for  appellant  Kendall 
B.  Handolpb,  for'  respondent 

BROADDTJS,  J.  This  is  an  action  brought 
to  recover  damages  to  certain  lots,  and  the 
improvements  thereon,  in  the  defendant  city 
—Incorporated  of  the  second  class— which 
were  the  property  of  the  plaintiff.  The  peti- 
tion alleged  that  plaintiff  was  the  owner  and 
in  possession  of  lots  9  and  10,  and  1  foot  4 
inches  of  the  north  side  of  lot  8,  in  block  66 
of  Patee's  addition  to  the  defendant  city,  and 
that  said  lots  front  on  the  west  on  Fifteenth 
street;  that  Mitchell  avenue  ran  east  and 
west  on  the  north  side  of  said  block,  north 
and  near  to  plaintiff's  said  lots;  that  there 
was  an  alley  which  ran  north  and  south 
tbrongh  the  center  of  said  block,  and  on 
which  the  east  end  of  said  lots  abutted;  and 
that  on  said  lots  there  were  valuable  im- 
provements,  etc.  It  is  further  alleged  that 
the  defendant  city,  under  certain  ordinances 
which  had  been  duly  passed  and  approved,  so 
graded  said  Mitchell  avenue  along  the  north 
side  of  said  block  as  to  place  an  embankment 
of  earth  and  dirt  in  said  street,  and  on  the 
north  of  said  lot  10,  and  across  said  alley, 
about  5  feet  high  above  the  level  of  the 
former  grade  of  said  avenue  and  lot,  and  the 
foundation  of  the  building  thereon,  thereby 
rendering  said  lots,  and  the  buildings  there- 
on. Inaccessible  from  said  alley,  and  causing 
the  water  to  stand  upon  said  lots,  and  the 
buildings  thereon  to  be  damp  and  unhealthy, 
so  that  goods  placed  In  the  said  buildings 
and  cellar  thereunder  became  damaged,  and 
the  health  of  the  occupants  impaired,  to  plain- 
tiff's damage,  etc.  The  answer  was  a  gen- 
eral denial.  At  the  trial  the  defendant  ob- 
jected to  the  admission  of  evidence  on  the 
grotmd  that  the  petition  showed  that  the 
plnintUTs  lots  did  not  abut  on  Mitchell  ave- 
nue. It  was  then  conceded  by  the  plaintiff 
that  there  was  a  strip  of  ground  45  feet  wide 
between  bis  lots  and  Mitchell  avenue,  and 
thereupon  the  court  sustained  the  defendant's 
said  objection,  and  the  plaintiff  took  a  non- 
soit,  with  leave,  etc. 

It  was  held  in  Bailey  t.  Culver,  12  Mo. 
App.  175,  that  "the  owner  of  an  abutting  lot 


has  a  vested  right  in  the  easement  coexten- 
sive with  his  boundary  line,  as  a  means  of 
egress  into  the  outer  world  from  any  part  of 
his  lot  contiguous  therewith.  •  •  •  But 
beyond  the  limits  of  contiguity  with  his  lot 
his  rights  in  the  easement  are  only  those  of  a  , 
member  of  the  public  at  large."  Under  the 
rule  in  said  case,  the  action  of  the  court  in 
sustaining  the  demurrer  to  plalntifTs  case 
here,  as  made  by  his  petition,  was  correct; 
but  the  rule  was  not  well  founded,  and  has 
since  been  wholly  overthrown  by  the  deci- 
sions of  the  Supreme  Court  "An  abutting 
property  owner  on  a  street  In  a  city  has  equal 
right  with  the  public  to  use  the  street  and, 
in  addition  thereto,  he  has  certain  rights 
which  are  special  to  himself;  e.  g.,  that  of 
ingress  and  egress."  Ferrcnbach  v.  Turner, 
86  Mo.  416,  60  Am.  Rep.  437;  Glaessner  v. 
Brewing  Ass'n,  100  Mo.  508,  13  S.  W.  707. 
In  Corby  v.  Railway,  150  Mo.  457,  52  S.  W. 
282,  the  distinction  was  clearly  drawn  be- 
tween the  rights  of  abutting  property  owners 
on  an  alley  and  that  of  the  general  public, 
in  which  case  an  injunction  was  sustained  at 
the  instance  of  the  abutting  properly  owner 
on  a  certain  alley  restraining  defendant— a 
railroad  corporation — from  construcUng  its 
track  on  such  alley.  The  special  contradis- 
tinguished from  the  general  right  of  the  pub- 
lic was  also  recognized  in  Schopp  v.  St.  Louis, 
117  Mo.  131,  22  &  W.  898,  20  L.  R.  A.  783, 
and  Glaessner  t.  Brewing  Co.,  100  Mo.  508, 
13  S.  W.  707.  We  do  not  consider  that  the 
law  as  held  in  Rude  v.  St.  Louis,  93  Mo.  408, 
6  S.  W.  257,  Is  In  conflict  with  the  holding  in 
the  cases  cited,  for  in  that  case  it  was  held 
that  the  damages  claimed  by  plaintiff  were 
not  special  to  himself,  but  such  as  were  suf- 
fered by  the  general  public,  for  which  reason 
he  was  not  allowed  to  recover.  In  Corby  v. 
Railway,  supra,  the  court  very  justly  made 
this  distinction  between  an  alley  and  a  street: 
Tliat  the  whole  public  was  interested  in  the 
streets,  because  they  were  continuous,  and,  as 
such,  served  a  general  public  use,  "but  the 
alley  in  each  block  is  a  complete  entity  unto 
itself,  and  it  is  immaterial  to  the  owners  of 
property  in  one  block  whether  there  is  an 
alley  in  the  next  or  any  other  block,  or  not 
and  likewise  Immaterial  to  the  general  pub- 
lic whether  there  are  any  alleys  or  not."  It 
seems  to  us  that  it  is  plain  that  abutting  prop- 
erty owners  on  an  alley  have  property  rights 
in  the  entire  alley  not  shared  by  the  general 
public.  If  the  city  bad  a  right  to  obstruct 
one  end  of  the  alley  in  question,  it  had  the 
right  to  obstruct  both  ends,  and  thus  prevent 
any  use  whatever  of  the  same  by  the  plaintiff. 
The  very  statement  of  the  proposition  Is  suf- 
ficient to  condemn  It  The  courts  of  other 
jurisdictions  have  emphasized  the  special 
property  rights  of  abutting  owners  in  streets 
and  alleys,  but  the  question  seems  to  be  so 
plain  that  further  illustration  is  deemed  whol- 
ly useless. 

For  the  reasons  given,  the  cause  Is  revers- 
ed and  remanded.    All  concur. 
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A.  A,  COOPER  WAGON  &  BDGGT  CX).  t. 

BAILEY  &  GEORGE'S  ESTATE. 

(Court  of  Appeals  at  Kansas  City,  Mo.    April 

«,  1903.) 

SALBS-CONTRACT  —  CONSTRUCTIOK  —  ORDER 
—ACCBPTANCB— ABSOLUTE  SAI.E 
—CONVERSION. 
1.  Defendants  ordered  from  plaintiffs  certain 
wagons,  to  be  purchased  under  the  terms  of  the 
order,  on  conditional  sale.  Plaintiffs  inserted 
in  the  order  the  words  "terms  Comm.  con.," 
meaning  "consignment  on  commission;"  but 
when  the  wagons  were  shipped  they  were  ac- 
companied by  a  bill  which  showed  the  wagons 
to  be  sold  to  defendants,  and  stated  certain 
discounts  on  payment  within  30  days,  though 
the  bill  recited,  "commission  contract"  Sub- 
sequently defendants  made  an  assignment  for 
beuetit  of  creditors,  and  plaintiffs  sued  for  a 
conversion  of  the  wagons.  Held  to  show  an 
absolute  sale. 

Appeal  from  Circuit  Court,  Nodaway  Coun- 
ty;  Gallatin  Craig,  Judge. 

Action  by  the  A.  A.  Cooper  Wagon  & 
Buggy  Company  against  the  estate  of  Bailey 
&  George  (Fred  Wooldridge,  assignee).  From 
a  Judgment  tor  defendant,  plaintiff  appeals. 
Affirmed. 

E.  A.  Visonhaler,  for  appellant  James  B. 
Newmad,  for  respondent. 

BROADDUS,  J.  The  case  stands  as  fol- 
lows: On  the  15th  day  of  July,  1901,  the 
firm  of  Bailey  &  George,  doing  business  at 
Hopklua,  Mo.,  made  a  written  order  on  plain- 
tiff company,  doing  business  as  a  manufac- 
turer at  Dubuque,  Iowa,  for  20  wagons,  and 
other  articles  not  In  controversy  here.  The 
wagons  were  shipped  to  said  first-named  firm 
on  the  1st  day  of  August  next  thereafter. 
Some  time  later,  the  date  of  which  does  not 
appear  in  the  record,  said  Bailey  &  (3eorge 
conveyed  their  property  and  effects  to  re- 
spondent, Fred  Wooldridge,  as  assignee  for 
the  benefit  of  their  creditors;  and  plaintiff 
filed  its  claim  before  the  assignee  for  the 
value  of  said  wagons  so  shipped  to  said  firm, 
alleging  conversion,  and  asked  that  the  same 
be  allowed  as  a  preferred  demand.  The 
referee  refused  to  allow  said  claim,  where- 
upon plaintiff  appealed  to  the  circuit  court 
of  the  county,  where,  on  trial  anew,  the 
finding  was  against  claimant,  and  an  appeal 
was  taken  to  this  court 

The  written  order  aforesaid  made  upon 
plaintiff  for  said  wagons  and  other  articles 
was  in  the  nature  of  an  application  to  pur- 
chase on  condition  that  the  title  of  the  prop- 
erty remain  in  the  plaintiff  until  the  pur- 
chase price  was  fully  paid;  but,  wheii  said 
application  was  received  by  the  plaintiff 
company,  the  latter,  without  the  knowledge 
of  the  defendant  firm.  Inserted  therein  the 
words  "terms  Comm.  con.";  meaning  there- 
by that  the  transaction  would  be  a  consign- 
ment for  sale  on  commission.  But  when  the 
wagons  were  shipped  they  were  accompanied 
by  the  following  bill,  viz.:  "A.  A.  Cooper 
Wagon  and  Buggy  Co.,  Wagon,  Buggy  and 
Sleigh   Manufacturers,   Dubuque,   Iowa,   8-1 


'OL  Sold  to  Bailey  ft  George^  Hopkins,  Mo. 
Terms,  commission  contract  Shipped  via 
C.  B.  &  Q.  Car  No.  42,050.  Order  No.  3,363. 
Payable  in  New  York  or  Chicago  exchange 
or  funds  at  par  in  Dubuque,  Iowa.  20 
31/4x9,  C.  S.  wagons,  complete,  gear  brake, 
double  box,  Nos.  •  •  •,  $60,  $1,200. 
•  •  *  A  discount  of  $7  per  wagon  will  be 
allowed  on  this  invoice  if  paid  1/3  each  in 
4,  6  and  9  months,  and  an  additional  dis- 
count of  5  per  cent  on  net  amount  (after 
deducting  aboive  discount)  if  paid  within  30 
days."  The  evidence  disclosed  the  fact  that 
Bailey  &  George  sold  the  wagons,  but  failed 
to.  pay  plaintiff  for  them. 

Judging  by  the  argument  of  the  respective 
parties,  the  court  held  that  the  transaction 
was  a  sale,  and  not  a  consignment  on  com- 
mission; therefore,  the  action  being  in  tort, 
for  a  conversion,  and  not  on  contract,  plain- 
tiff was  not  entitled  to  recover. 

The  order  made  by  Bailey  &  George  for 
the  goods  was  not  accepted  by  plaintiff  as  it 
was  written,  and  the  Insertion  of  the  words, 
"terms  Comm.  con."  was  intended  to,  and 
did,  so  change  Its  nature  from  that  of  a 
conditional  sale  to  a  consignment  for  sale 
on  (Commission.  By  reason  of  the  spoliation 
of  said  order  by  plaintiff  without  the  consent 
of  defendant  firm,  plaintiff  was  precluded 
from  recovering  thereunder,  either  on  the 
ground  that  the  sale  was  a  conditional  one, 
or  that  the  contract  was  one  for  sale  on 
commission.  Girdner  v.  Gibbons,  91  Mo. 
App.  412;  Bank  v.  Bosserman,  52  Ho.  App. 
269;  Powell  v.  Banks,  146  Mo.  620,  48  S.  W. 
664.  In  order  to  constitute  conversion,  the 
plaintiff  was  required  to  show  either  a  con- 
ditional sale  or  a  consignment  for  sale  on 
commission,  or.  In  other  words,  that  the  title 
of  the  property  was  at  all  times  in  the  plain- 
tiff. The  only  remaining  evidence  bearing 
on  that  question  Is  contained  in  the  bill  here- 
in Inserted,  which  accompanied  the  delivery 
of  the  goods.  And  it  must  be  admitted  that 
it  does  in  fact  contain  the  contract  between 
the  parties.  The  original  order  for  tbe  goods 
was  not  a  contract,  until  accepted  by  the 
plaintiff,  and  the  receipt  by  the  said  firm  of 
said  goods  with  the  bill  was  an  acceptance 
by  them  of  tbe  terms  and  conditions  of  tbe 
shipment,  and  thus  constituted  the  contract 
between  the  parties.  An  inspection  of  said 
bill,  in  our  opinion,  clearly  shows  a  contract 
of  sale,  and  not  a  consignment  for  sale  on 
commission.  The  words,  "Terms,  commis- 
sion contract,"  mean  nothing,  taken  in  con- 
nection with  the  other  parts  of  the  bistru- 
ment,  as  there  is  no  provision  therein  as  to 
the  amount  of  commission  to  be  paid  for 
selling  tbe  wagons,  or  of  any  commission 
whatever.  The  words  have  no  bearing  and 
no  connection  with  any  other  part  of  the 
writing.  But  it  does  appear  clearly  that 
the  wagons  were  "sold  to  Bailey  &  George, 
at  Hopkins,  Mo.,"  at  a  specified  price  for 
each  wagon;  and,  further,  if  payments  are 
made  in  certain  specified  lengths  of  time, 
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the  porchasen  are  to  baye  certain  dlsconnts. 
As  the  plaintiff,  therefore,  bad  no  Interent 
In  the  proi)ert7  Itself,  baring  parted  with 
botb  the  title  and  the  possession,  there  was 
no  conversion  by  Bailey  &  George. 

For  the  reason  given,  the  cause  ia  af- 
firmed.   All  concur. 


CITY  OF  PliATTSBTIRG  v.  HAGBNBTJSH. 

(Court  of  Appeals  at  Kansas  CSty,  Mo.    April 

6,  1903.) 

MUNICIPAIi    ORDINANCE-SPEED    OF   TRAINS- 
REASONABLENESS  OF  REGULATION. 

1.  .^D  ordinance  limiting  the  speed  of  trains 
within  a  city  of  2,000  inhabitants  to  six  miles 
an  hour,  enacted,  under  the  express  authority 
granted  by  Rev.  St.  1899,  |  5963,  was  reason- 
able as  to  a  populous  part  of  the  city,  where 
the  track  for  a  part  of  the  distance  was  not 
only  corviform,  but  ran  through  a  deep  cut, 
and  over  which  there  were  numerous  street 
croesings. 

2.  The  ordinance  was  unreasonable  as  to  a 
part  of  the  city  where  there  were  but  few 
houses  near  the  track,  and  where,  to  maintain 
such  slow  speed,  heavy  trains  would  have  to  be 
doubled  ip  order  to  pull  up  the  grade. 

Appeal  from  Circuit  Court,  Clinton  Coun- 
ty. 

Proceeding  by  the  city  of  Plattsburg 
against  William  B.  Hagenbush  for  the  vio- 
lation of  an  ordinance  regulating  the  speed 
of  trains.  Judgment  for  plalntifT,  and  de- 
fendant appeals.    Reversed. 

Gardiner  Lathrop,  S.  W.  Moore,  F.  B.  El- 
lis, and  J.  P.  Gllmore,  for  appellant  H. 
T.  Herndon,  for  respondent 

SMITH,  P.  J.  The  plaintiff  Is  a  city  of 
the  fourth  class.  The  complaint.  In  sub- 
stance, alleged  that  the  defendant,  a  con- 
ductor on  the  Atchison,  Topeka  &  Santa  V6 
Railway,  a  corporation,  run  the  said  train 
through  said  city  at  a  greater  rate  of  speed 
than  six  miles  per  hour,  contrary  to  the  pro- 
visions of  section  1  of  Ordinance  No.  130  of 
snld  city,  etc.  Said  ordinance  declared  that 
"It  shall  be  unlawful  for  any  railroad  com- 
pany or  conductor,  engineer,  agent  or  any 
employ^  of  a  railroad  company,  or  other  per- 
son managing  or  controlling  any  locomotive 
engine,  car  or  train  of  cars,  to  run  the  same 
within  the  corporate  limits  of  the  city  at  a 
greater  rate  of  speed  than  six  miles  an  hour; 
and  that  any  person  convicted  of  violating 
said  section  should  be  fined  not  less  than  five 
dollars."  It  is  conceded  that  the  defendant 
did  run  a  train  within  the  corporate  limits 
of  the  plaintiff  city  at  a  rate  of  speed  far  In 
excess  of  six  miles  an  hour.  There  was  a 
trial,  resulting  In  a  Judgment  for  the  plain- 
tiff city,  and  defendant  appealed. 

The  vital  question  raised  by  the  defend- 
ant's appeal  Is  whether  or  not  the  said  ordi- 
nance Is  oppressive  and  unreasonable.  The 
power  of  the  plaintiff  city  to  pass  said  ordi- 
nance Is  expressly  conferred  by  its  charter, 
the  statute  section  5963,  Rev.  St,  but  the 


rate  of  speed  to  be  allowed  Is  left  to  the 
discretion  of  Its  council,  and,  when  that  body 
exercised  that  discretion  and  Judgment  In 
passing  the  said  ordinance.  It  was  prima 
facie  valid.  Zumault  v.  Air  Line,  71  Mo. 
App.  670;  Bvlson  v.  Railway,  46  Minn.  376, 
48  N.  W.  6,  11  L.  R.  A.  434.  It  has  been 
settled  in  this  state  since  the  decision  In  St 
Louis  V.  Weber,  44  Mo.  647,  that  municipal 
corporations  have  none  of  the  elements  of 
sovereignty;  that  they  cannot  go  beyond  the 
powers  granted  them,  and  that  they  must 
exercise  such  granted  powers  in  a  reasonable 
manner.  Corrigan  v.  Gage,  06  Mo.,  loc.  cit 
544.  Ordinances  of  this  kind  are  passed  for 
the  purpose  of  affording  protection  to  per- 
sons and  property  while  on  the  streets  at 
grade  crossings  and  other  places  on  the  line 
of  a  railroad  where  they  customarily  have  a 
right  to  go.  And  a  clear  case  must  be  made 
out  to  authorize  an  Interference  by  the  court 
on  the  ground  of  unreasonableness.  Gratiot 
V.  Ry.  Co.,  116  Mo.,  loc.  cit  467,  21  S.  W. 
1094,  16  L.  R.  A.  180;  Corrigan  v.  Gage,  68 
Mo.  544;  Kelly  v.  Meeks,  87  Mo.  39G;  Zum- 
ault V.  Air  Line,  ante;  Chillicothe  v.  Brown, 
38  Mo.  App.  609;  Kansas  City  v.  Sutton,  52 
Mo.  App.  898. 

Turning  to  the  evidence  In  the  present 
case,  and  we  there  find  that  the  plaintiff  city 
contains  about  2,000  Inhabitants,  and  that 
the  said  railway  line  runs  through  It  for 
about  three-quarters  of  a  mile.  FVom  where 
It  enters  the  city  limits  on  the  east  to  the 
first  street— which  Is  East  street— the  dis- 
tance Is  upwards  of  a  fifth  of  a  mile,  and  be- 
tween that  street  and  the  depot  there  are  six 
grade  crossings,  and  between  the  depot  and 
the  western  limits  of  the  plaintiff  city  are 
two  more  street  crossings.  The  right  of  way 
of  said  railway  through  plaintiff  city  Is  from 
20  to  30  feet  wide.  The  line  enters  the  plain- 
tiff city  at  the  east  on  a  bridge,  and  from 
the  west  end  of  the  bridge  to  East  street 
already  mentioned.  It  runs  on  an  upgrade 
through  a  cut  about  10  feet  deep,  and  this 
cut,  but  of  less  depth,  extends  on  west  to 
Main  street  It  is  so  curvlform  ttiat  in  pla- 
ces the  railroad  track  cannot  be  seen  from 
one  crossing  to  another.  It  appears  that  be- 
tween the  eastern  limits  of  the  city  and  Elaat 
street  there  are  only  two  or  three  houses 
adjacent  to  the  road,  but  that  further  north 
and  east  of  said  last-named  street  is  a  part 
of  the  city  in  which  a  great  many  people 
reside,  and  from  where.  In  going  to  the  busi- 
ness portions  of  the  city,  they  cross  the  said 
railroad.  From  East  street  on  west  the  road 
passes  through  a  populous  part  of  the  city. 
This  case,  as  may  be  seen,  differs  in  many 
of  Its  facts  from  that  of  White  v.  Railway, 
44  Mo,  App.  540,  and  Zumault  v.  Air  Line, 
ante.  In  each  of  those  cases  the  limitation 
imposed  by  the  ordinances  on  the  rate  of 
speed  applied  to  a  pert  of  the  railway  line 
which  for  a  considerable  distance  passed 
through  territory  of  merely  a  rural  charac- 
ter, though  within  the  coi-porate  limits;   but 
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in  this  case  the  road,  wltb  the  exception 
hereafter  to  be  noticed,  runs  through  the 
thickly  populated  portions  of  the  plaintiff 
city  over  a  line  a  part  of  which  is  not  only 
curvlform,  but  runs  through  a  cut,  whereon 
"you  cannot  see  from  one  crossing  to  an- 
other." It  Is  true  that  on  that  part  of  the 
road  extending  from  the  bridge  to  Bast 
street,  a  distance  of  a  fifth  of  a  mile,  there 
are  but  a  few  houses,  and  It  would  seem 
for  this  short  distance  a  greater  rate  of 
speed  could  be  permitted  without  detriment 
to  the  public.  And  It  may,  too,  be  that,  If 
an  Increase  of  speed  were  permitted  on  that 
part  of  the  line,  It  would  facilitate  the  move- 
ment  of  heavy  trains  entering  the  city  from 
the  east  We  are  unable  to  conclude  that 
the  limitation  Imposed  by  the  ordinance, 
when  applied  to  trains  running  on  that  part 
of  said  railroad  line  between  E)ast  street 
and  the  western  limits  of  the  city.  Is  In  the 
least  unreasonable  or  oppressive.  A  like  or- 
dinance limitation  in  what  was  doubtless  a 
less  populous  city  was  held  by  the  Supreme 
Court  to  be  not  unreasonable.  Robertson  v. 
Railway,  84  Mo.  119.  And  so,  too.  It  has 
been  held  by  the  same  court  that  an  ordi- 
nance of  the  city  of  St  Louis  limiting  the 
speed  of  certain  trains  to  six  miles  an  hour 
was  not  unreasonable.  Oratlot  v.  Railway, 
ante.  But  It  seems  to  us  that  the  limitation 
as  applicable  to  the  movement  of  trains  on 
that  part  of  the  said  railroad  between  the 
eastern  limits  of  the  city  and  Second  street 
Is  wholly  unnecessary  for  the  protection  of 
the  public.  In  order  to  conform  to  that  lim- 
itation, the  railway  company  Is  compelled 
to  slow  up  Its  trains  before  reaching  the 
eastern  limits  of  the  city,  and  In  that  way 
such  trains  are  subjected  to  an  unnecessary 
loss  of  time  between  there  and  East  street 
The  loss  so  incurred  by  any  train  may  not 
exceed  three  minutes,  yet  if  It  be  subjected 
by  all  the  cities  and  villages  through  which 
Its  line  runs,  where  like  conditions  exist  to 
a  similar  loss,  the  aggregate  would  be  very 
considerable. 

But  the  undisputed  evidence  showed  that 
the  heavy  freight  trains  of  the  railway  com- 
pany, in  approaching  the  city  from  the  east 
were  unable  to  pull  up  the  grade  from  the 
bridge  to  East  street  without  doubling  Into 
the  city,  which  would  not  be  required  If  a 
greater  speed  were  allowed  over  that  part 
of  the  road.  The  subjecting  of  the  railway 
company  to  this  needless  trouble,  delay,  and 
expense  Is  not  required  by  the  public  weal. 
Accordingly,  it  seems  to  us  that  the  limita- 
tion Imposed  by  said  ordinance  In  Its  appli- 
cation to  the  movement  of  trains  on  that 
part  of  said  railway  Just  mentioned  Is  ex- 
ceedingly oppressive  and  unreasonable,  and 
for  that  reason  must  be  held  invalid. 

The  trial  court  should  have  given  the  de- 
fendant's instruction  in  the  nature  of  a  de- 
murrer to  the  evidence,  and  for  its  refusal 
to  do  so  the  Judgment  must  be  reversed. 
All  concur. 


O'NEAL  «t  al.  t.  SAVTLLB  at  aL 
(Gonrt  of  Appeals  at  Kansas  City,  Mo.    April 

6,  1903.) 
APPEAL— ABSTRACT  AND  BRIEFS— DISUSSALiu 
1.  Where  appellant  failed  to  file  and  aerre 
on  respondent  the  abstract  and  briefs  as  re- 
quired by  court  rule  15,  the  appeal  will  be  dis- 
misaed. 

Appeal  from  Circuit  Court  Nodaway  Ovuii- 
ty;  Gallatin  Craig,  Judge. 

Action  by  Olive  S.  O'Neal  and  others 
against  John  Saville  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Ap- 
peal dismissed. 

Newman  &  Vlnsonhaler,  for  appellants. 
W.  O.  Ellison,  for  respondents. 

PER  CURIAM.  The  appeal  In  this  case 
was  taken  to  the  Supreme  Court  on  the  lOth 
of  March,  1900.  The  bill  of  exertions  was 
filed  on  the  15tb  of  August  following.  Tbe 
certified  copy  of  the  Judgment  together  'with 
that  of  the  order  granting  the  appeal,  as 
required  by  section  813,  Rev.  St  1899,  was 
filed  by  the  clerk  of  the  Supreme  Court  on 
December  81,  1800.  The  cause  was  ordered 
by  that  court  to  be  certified  to  this,  and  was 
filed  here  on  October  21, 1802. 

In  any  view  that  may  be  takoi  of  the 
appeal.  It  was  at  least  returnable  to  the 
March  term,  1903,  of  this  court  and  tbe 
cause  was  accordingly  docketed  for  hearing 
on  the  third  day.  of  that  term;  but  not- 
withstanding this,  the  appellants,  as  appears 
by  the  affidavit  filed  by  respondents,  bave 
wholly  n^lected  to  comply  with  the  require- 
ments of  our  rule  16  (67  S.  W.  vl),  and  tbere- 
fore  the  respondents'  motlov  to  dismiss  tbe 
appeal  will  be  sustained. 


HARTMAN  T.  CITT  OP  BRUNSWICK. 
(Court  of  Appeals  at  Kansas  City,  Mo.    April 

6,  1903.) 

UlINICIPAL  CORPORATIONS  —  JUDGMENTS  - 
PAYMENT  —  LEVY  OF  TAXES  —  MANDAMUS  — 
APPEAXr-BOiL  07  BXCEPTIONS-REVIBW  Or 
RECORD. 

1.  Where  the  only  exception  contained  in  a 
bill  of  exceptions  was  to  the  denial  of  defend- 
ant's motion  to  set  aside  an  order  directing  a 
peremptory  mandamus  and  in  arrest  of  jndg:- 
ment  and  no  exception  taken  at  the  tune  of 
tbe  conrt's  ruUngs  was  preserved,  only  such 
errors  as  appear  In  the  record  proper  can  be 
reviewed. 

2.  Where  an  alternative  mandamns  to  com- 
pel a  city  to  levy  a  tax  to  pay  a  judgment  al- 
leged that  plaintiff  had  obtained  such  judg- 
ment and  that  execntion  issued  thereon  had 
been  returned  unsatisfied,  but  defendant  had 
not  made  a  levy  to  pay  such  judgment,  thoujch 
empowered  to  do  so,  and  commanded  that  the 
levy  be  made  within  the  legal  limits,  the  ih-o- 
ceeds  to  be  paid  to  plaintiff  or  his  assigns,  sare 
such  as  was  necessary  to  pay  reasonable  sala- 
ries of  city  officers  and  the  police  force,  as  re- 
quired by  Bev.  St  1899,  {  $233,  it  safflciently 
alleged  plaintiff's  case. 

Appeal  from  Circuit  Court  Cbaiiton  Coun- 
ty; John  P.  Butler,  Judge. 
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Mandamus  by  John  T.  Hartman  against 
the  city  of  Brnnswlck.  From  a  Judgment  di- 
recting the  Issuance  of  a  peremptory  writ, 
defendant  api)eals.    Affirmed. 

Lools  Boiecke,  for  appellant  James  0. 
Wallace  and  Crawley  &  Sou,  for  respondent 

BiUilSON,  J.  Thla  Is  a  proceeding  by 
mandamoB  to  comi)el  the  dty  authorities  of 
Bronawlck,  Mo.,  to  levy  and  collect  a  tax  for 
the  payment  of  a  Judgment  of  $400,  which 
bad  theretofore  been  duly  obtained  against 
Bucb  city  by  the  plaintiff.  The  trial  court 
ordered  a  peremptory  writ,  and  defendant 
appealed. 

It  seems  that  a  iwrtlon  of  defendant's  re- 
turn to  the  alternative  writ  was  stricken  out 
on  motion  by  plaintiff.  Thereupon  plaintiff 
filed  his  motion  for  a  peremptory,  writ  for 
certain  grounds  therein  stated.  This  motiou 
was  sustained  and  writ  ordered.  Thereafter 
defendant  filed  its  motion  "to  set  aside  and 
arrest  the  Judgment"  for  certain  alleged  er- 
rors, and  for  tbe  farther  reason  that  "upon 
the  pleadings  and  record"  the  Judgment 
should  have  been  for  defendant  This  mo- 
tion was  overruled,  and  exception  taken  by 
defendant  No  other  exception  Is  preserved 
by  the  bill  of  exceptions  save  the  one  Just 
mentioned.  There  is  no  exception  preserved 
which  was  taken  at  the  time  of  the  court's 
ruling.  This  practically  eliminates  the  bill 
of  exceptions,  and  leaves  us  to  examine  the 
record  proper,  which  includes  the  alternative 
writ 

Passing,  then,  to  the  record  proper,  we  find 
that  It  fully  sustains  tbe  Judgment  of  the 
court  The  writ  sets  forth  that  plaintiff  ob- 
tained a  Judgment  against  the  city;  that 
proper  execution  had  issued,  and  been  re- 
turned nulla  bona;  that  defendant  had  not 
made  a  levy  as  In  duty  bound,  although  law- 
fully authorized  and  empowered  so  to  do. 
The  command  of  the  writ  (in  the  alternative) 
was  that  a  levy  be  made  within  legal  limits, 
the  proceeds  of  which  to  be  paid  to  plaintiff 
or  his  assigns,  save  such  as  was  necessary  to 
pay  reasonable  salaries  of  dty  officers  there- 
in named,  and  a  police  force,  as  provided  by 
section  3233,  Rev.  St  1899.  Tbe  writ  in- 
stead of  being  deficient  was,  In  point  of  fact, 
a  fuller  allegation  of  platntliir's  case  than  de- 
fendant -had  a  right  to  require.  It  was  fully 
up  to  the  requirement  as  set  out  In  Hamble- 
ton  v.  Town  of  Dexter,  89  Mo.  188,  1  8.  W. 
234.  A  much  less  statement  would  not  have 
entitled  defendant  to  complain,  since  pro- 
ceedings under  the  statute  of  tbe  nature  of 
these  are  informal  State  ex  rel.  v.  Norvell, 
80  Mo.  App.  180;  Hubbel  v.  MaryvlUe,  85 
Mo.  App.  165. 

The  Judgment  of  the  court  and  the  power 
of  the  city  are  supported  by  the  case  of 
Webb  Waterworks  Co.  v.  City  of  CartervlUe, 
142  Mo.  101,  48  S.  W.  625,  and  Id.,  153  Mo. 
128,  64  8.  W.  657. 

The  judgment  will  be  affirmed.  All  con- 
cur. 


STANLEY  et  ux.  v.  VERITY  et  aL 
(Court  of  Appeals  at  Kansas  City,  Mo.    April 

6,  1903.) 
BUILDING     AND     LOAN     ASSOCIATIONS  —  PAY- 
MENTS ON  STOCKS  AS  CREDITS  ON  LOAN 
—USURIOUS  CONTRACT. 

1.  Plaintiff  made  a  loan  of  defendant  bnilding 
association,  took  a  certificate  of  stock,  assign- 
ed it  to  the  aSBociation  as  security,  and  gave 
his  note  as  additional  security.  He  was  to 
make  monthly  payments  as  interest  and  pay- 
ments on  stock,  which  he  did  for  more  uian 
three  years,  until  after  tbe  association  became 
Insolvent.  The  evidence  showed  that  no  fraud 
was  practiced  on  plaintiff,  and  that  he  know- 
ingly became  and  continued  a  member  and 
stockholder.  Beld,  that  plaintiff  could  not  now 
claim  that  he  was  not  a  stockholder,  and  have 
his  monthly  payments  made  as  payments  on 
stock   credited  on  the   loan. 

2.  A  stockholder  in  a  building  association 
cannot  dalm  that  his  contract  of  membership 
and  stock  subscription  was  a  fraud  on  the 
usury  law,  as  Rev.  St.  1889,  8  2814,  Rev.  St 
1899,  §  1364,  specifically  exempts  building  and 
loan  associations  from  such  law. 

Appeal  from  Circuit  Court  Mercer  County; 
Paris  C.  Stepp,  Judge. 

Bill  by  John  J.  Stanley  and  wife  against 
W.  H.  Verity  and  others.  From  a  decree 
for  plaintiffs,  defendants  appeal.    Reversed. 

Morton  Jourdan  and  Conkllng  &  Rea,  for 
appellants.  Piatt  Hubbell,  Geo.  Hubbell,  and 
Martin  Bead,  for  respondents. 

ELUSON,  J.  This  Is  a  bill  In  equity, 
whereby  plaintiff  seeks  an  accounting  with 
defendant  and,  after  paying  what  Is  found 
to  be  due  from  him,  to  cancel  a  note  and  deed 
of  trust  securing  the  same.  The  defendant 
appealed  from  the  decree  of  the  trial  court 
It  appears  that  the  Missouri  Guarantee  Sav- 
ings and  Building  Association,  existing  un- 
der the  building  and  loan  statute,  became  in- 
solvent, and  that  defendant  became  the  as- 
signee thereof;  that  some  years  prior  to  the 
insolvency,  viz.,  in  1893,  plaintiff  became  a 
member  of  said  association,  and  borrowed 
$700  of  it;  that  be  took  a  certificate  of  stock 
as  a  stockholder,  and  assigned  It  to  tbe  as- 
sociation as  security  for  the  loan,  and  also 
gave  bis  note  for  tbe  amount  of  the  loan, 
and  deed  of  trust  aforesaid,  as  additional 
security.  The  provisions  of  tbe  loan  con- 
tract were  that  plaintiff  should  make  month- 
ly payments  as  Interest  and  payments  on 
stock,  and  that  he  paid  these  monthly  for 
more  than  three  years,  and  until  after  the 
association  became  insolvent  It  is  conceded 
that  the  loan  was  made  without  competitive 
bid,  apd  that  under  tbe  statute  at  that  time 
It  was  thereby  rendered  usurious.  The  only 
controversy  between  tbe  parties  is  whether 
the  monthly  payments  made  by  plaintiff  as 
payments  on  stock  are  to  be  credited  on  tbe 
loan.  The  trial  court  held  with  plaintiff  that 
they  should  be. 

We  dedded  In  Brown  v.  Archer,  62  Mo. 
App.  277,  that  when  a  borrowing  stockhold- 

ir  1.  See  Building  and  Loan  Aaaoclatloos,  vol.  t. 
Cent.  Dig.  ii  63,  6S. 
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er  comes  to  settle  with  his  Insolvent  associa- 
tion he  has  no  right  to  bare  his  payments  on 
stock  credited  on  his  loan,  since  that  would 
give  him  an  inequitable  and  unjust  advantage 
over  the  nonborrowlng  stockholder.  We  so 
de<:ided  again  in  Price  t.  Loan  Ass'n,  75 
Mo.  App.  551,  and  the  same  was  held  by  the 
St.  Louis  Court  of  Appeals  In  Clark  v.  Lopp, 
80  Mo.  App.  542.  But  plaintiff's  position  In 
the  trial  court  and  here  is  tliat  plaintiff  was 
never  a  stockhdlder;  that  he  did  not  un- 
derstand that  he  had  subscribed  for  the 
stock,  or  had  become  a  stockholder.  He 
charges  In  his  petition  that  the  transaction 
was,  In  truth  and  in  fact,  only  a  loan  of 
$700,  to  be  paid  In  monthly  installments,  and 
that  the  defendant  corporation  fraudulently 
induced  htm  to  execute  some  fictitious  in- 
struments of  writing,  showing  him  to  be  a 
stockholder  and  subscriber  for  stock,  which 
he  has  since  learned  was  a  scheme  and  arti- 
fice in  attempted  evasion  of  the  usury  laws 
of  the  state,  and  a  fraud  in  law  and  equity. 
There  is  not  only  no  evidence  whatever  to 
sustain  this  charge,  but  the  -testimony  of 
plaintiff,  given  in  his  own  behalf,  affirma- 
tively shows  the  contrary.  He  does  not  pre- 
tend that  any  fraud  or  device  was  brought 
into  play  to  induce  him  to  sign  the  papers 
which  made  him  a  subscriber  for  stock.  He 
does  say  that  he  only  wanted  to  borrow 
money,  and  did  not  Intend  to  become  a  mem- 
ber of  the  association,  and  tliat  "there  was 
no  claim  that  I  was  to  be  held  as  a  stock- 
holder." But  he  further  stated  that  the  com- 
pany told  him  that  his  rate  of  payments 
would  pay  off  the  debt  in  a  hundred  months, 
and,  "if  the  company  was  successful,  much 
sooner  than  the  hundred  months."  He  fur- 
ther stated  that  he  expected.  If  the  general 
loans  of  the  company  proved  to  be  good,  and 
everything  went  smoothly,  .that  the  profits 
would  pay  his  debt  sooner,  and  that  he  "ex- 
pected that  the  profits  the  company  might 
receive  from  other  borrowers  would  help  to 
pay  out  his  loan."  It  was  shown  by  plain- 
tiff's passbook  that  he  made  monthly  pay- 
ments on  stock  for  four  years,  when  he  went 
into  what  is  called  a  "supplemental  agree- 
ment" with  the  association,  In  which  his  be- 
ing a  stockholder  is  recited;  that  thereafter 
he  made  payments  as  a  stockholder.  In  short, 
the  undisputed  evidence  Is  absolutely  con- 
clusive that  there  was  no  fraud  practiced  up- 
on plaintiff,  and  that  he  knowingly  became 
and  knowingly  continued  to  be  a  memtter 
and  stockholder  of  the  association  for  a 
period  of  several  years,  and  he  cannot,  at 
this  late  day,  be  permitted  to  deny  it.  Oris- 
wold  V.  Sellgman,  72  Mo.  110;  Fisher  v. 
Sellgman,  75  Mo.  14;  Sanger  v.  Upton,  91  U. 
S.  5C,  23  L.  Ed.  220;  Bank  v.  BarUett,  71  Oa. 
797. 

2.  There  is,  however,  included  in  plalntUTs 
petition  a  charge  that,  though  plaintiff  did 
in  fact  become  a  stockholder  in  the  associa- 
tion, the  contract  of  membership  and  stock 
subscription  whereby  he  became  such  mem- 


ber and  stockholder  was  a  fraud  on  the  usury 
law  of  the  state,  and  a  scheme  devised  for 
the  purpose  of  evading  such  law.  We  are  cit- 
ed to  cases  in  other  states  deciding  that, 
in  order  to  defeat  illegal  exactions  of  iater- 
est,  under  whatever  name  it  may  be  called, 
and  though  the  borrower  become  a  member 
and  stockholder.  It  could  be  shown  that  he 
became  such  member  and  stockholder  in 
order  that  he  might  get  the  money  of  the 
borrower  at  an  Illegal  rate,  in  evasion  of  the 
usury  law.  Fidelity  Sav.  Bank  v.  Shea 
(Idaho)  55  Pac.  1022;  People's  B.  &  L.  ▼. 
Keller  (T«.  Civ.  App.)  60  S.  W.  183;  Pelghtal 
v.  Cotton  States  B.  &  L.  (Tex.  Olv.  App.) 
61  S.  W.  431 ;  Southern  Home  B.  &  L.  v.  Tbom- 
Bon  (Tex.  Civ.  App.)  58  S.  W.  203.  Those 
cases  are  from  states  which  have  not  spe- 
dflcally  granted  Immunity  from  usury  laws 
to  such  associations.  A  like  holding  has 
been  announced  in  states  where  such  exemp- 
tion from  usury  laws  has  been  made,  but 
the  ruling  is  based  on  the  Invalidity  of  the 
statute  granting  the  exemption  as  being  in 
conflict  with  the  peculiar  provisions  of  the 
Constitution  of  such  states.  Henderson  B. 
&  L.  V.  Johnson,  88  Ky.  191,  10  &  W.  787, 
S  L.  R.  A.  289;  Citizens'  Security  Co.  v. 
Uhler,  48  Md.  456.  The  cases  first  cited  and 
others  of  dmUar  import  are  not  applicable 
in  this  state,  since  our  statute  specifically 
exempts  building  and  loan  associations  from 
the  usury  law  (section  2814,  Bev.  St  1889, 
and  section  1364,  Rev.  St  1899),  and  those 
last  cited  are  not  applicable,  since  our  stat- 
ute has  never  been  said  to  be  in  conflict  with 
the  Constitution  of  this  state.  Therefore, 
since  our  statute  itself  exempts  building  and 
loan  contracts  with  members  from  the  op- 
eration and  penalties  of  the  usury  law.  It 
is  manifest  that  there  can,  ordinarily,  be  no 
such  thing  as  a  contract  with  such  company 
made  to  evade  that  law. 

Building  and  loan  associations  are  author- 
ized by  statute  in  most  of  the  states.  They 
are  permitted  to  contract  for  monthly  inter- 
est for  monthl.v  payments  on  stock,  for  fines, 
and  for  premium  for  the  privilege  of  the 
loan.  The  interest,  premium,  etc.,  most  fre- 
quently exceeds  the  lawful  rate  of  interest 
in  ordinary  contracts,  and,  though  not  spe- 
cifically exempted  from  the  usury  law,  the 
great  weight  of  authority  refuses  to  apply 
that  law  to  them  on  the  general  ground  that 
such  associations  are  composed  of  a  mutual 
membership,  and,  when  properly  conducted, 
are  very  profitable  to  the  stockholders.  Each 
member,  especially  each  borrowing  member, 
is  interested  in  the  profits  and  successful  op- 
eration of  the  company,  since  such  success 
redounds  to  his  benefit,  and  aids  in  the 
liquidation  of  Iiis  debt  The  premium  and 
interest  he  pays  really  goes  to  make  up  a 
fund  of  which  he  la  a  part  owner,  and  the 
benefit  of  which  he  at  last  receives  in  reduc- 
tion, if  not  full  payment  of  the  sum  borrow- 
ed. There  are,  however,  some  courts  which 
refused  to  allow  such  exemption,  and,  when 
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the  Intereat,  premlnm,  etc.,  amounted  to 
more  than  tbe  ordinary  lawful  rate  of  In- 
terest, they  have  declared  the  contract  usuri- 
ous. Meroney  t.  Loan  Ass'n,  116  N.  0.  882, 
21  S.  E.  924,  47  Am.  St  Bep.  841,  and  cases 
dted.  It  thus  was  made  to  appear  that,  In 
the  absence  of  spedflc  statutory  exemption, 
the  policy  of  each  state,  though  legislative  in 
its  nature,  would  depend  upon  the  view 
which  the  courts  of  tlut  state  might  adopt 
In  this  situation,  some  of  the  states,  among 
them  Missouri,  adopted  a  statute  like  that 
above  cited,  which  specifically  exempts  such 
associations  from  the  usury  statute.  It  is 
thus  seen  that  the  authorities  cited  from 
states  which  have  not  an  exempting  statute 
like  ours  are  not  applicable  to  a  case  arising 
under  our  law.. 

It  follows  that  the  decree  was  erroneous. 
It  will  l>e  reversed,  and  the  cause  remanded. 
All  concur. 


BLOM-COLUER  CO.  v.  MARTIN  et  al. 

(Court  of  Appeals  at  Kansas  City,  Mo.    April 

6,  1903.) 

FRAUDULENT  CONVKTANCB-<}ARNISHMBNT— 
ABANDONMENT  —  SBRVICB  OP  WRIT  —  CON- 
CLUSIVENESS OP  RETURN— INSTRUCTIONS— 
APPBAL— INVITED  ERROR  —  PINDINGS  —  RB- 
VIHIW. 

1.  Where  plaintiffs  abandoned  a  garnishment 
served  on  a  claimant  of  attached  propertv, 
-where  the  issue  was  as  to  whether  a  certain 
payment  was  made  before  service  of  the  gar- 
nishment, the  claimant  was  not  bound  by  the 
return  of  the  garnishment,  but  was  entitled  to 
show  that  the  writ  was  not  served  on  the  day 
stated  in  the  return. 

2.  A  finding  of  the  trial  judge  based  on  the 
credibility  of  witnesses  testifying  personally  be- 
fore him  will  not  be  reversed  on  appeal. 

3.  In  an  action  to  recover  goods  alleged  to 
have  been  frandnlently  conveyed,  an  appellate 
court  is  not  entitled  to  interfere  with  the  find- 
ings of  the  trial  court  on  the  ground  that  they 
are  contrary  to  the  preponderance  of  the  evi- 
dence. 

4.  An  appellant  is  not  entitled  to  allege  error 
in  ihstmctions  which  It  invited  by  embodying 
the  same  theory  in  instructions  which  it  re- 
quested. 

6.  In  an  action  to  recover  goods  alleged  to 
have  been  conveyed  in  fraud  of  creditors,  an 
instruction  that  if  there  was  a  settlement  be- 
tween the  purchaser,  seller,  and  mortgagee, 
whereby  the  mortgagee  demanded  that  tbe  pur- 
chaser make  a  deed  to  land,  which  was  a  part 
of  the  consideration  for  the  sale  of  the  goods, 
to  the  seller's  wife,  who  was  the  mortgagee's 
daughter,  and  that  the  pnrchaser  paid  the 
mortgages  |600,  to  be  applied  on  the  mortgage 
debt,  whereupon  the  latter  agreed  to  deliver 
possession  of  the  goods  to  the  purchaser,  the 
purchaser  was  entitled  to  recover,  was  erro- 
neous, as  eliminating  the  question  of  the  fraud- 
ulent intention  of  the  parties. 

Appeal  from  Uircult  Court  Sullivan  Coun- 
ty; John  P.  Batler,  Judge. 

Action  by  the  Blom-ColUer  Company 
against  J.  W.  Martin,  In  which  J.  R.  Smith 
filed  an  interpleader.  From  a  Judgment  in 
favor  of  the  interpleader,  plaintiff  appeals. 
Dismissed.     Rehearing  granted.     Reversed. 

This  suit  was  Instituted  in  the  Schuyler 
county  circuit  court,  and  taken  to  Sullivan 


county  on  change  of  venue,  where  it  was 
tried  before  the  Judge,  the  parties  having 
waived  a  Jury.  The  petition  was  filed  and 
writ  of  attachment  issued  on  the  20tb  day 
of  July,  1898.  The  sherlfTs  return  shows 
that,  on  the  day  the  writ  was  issued,  de- 
fendant, Martin,  was  served  with  process, 
and  Interpleader,  Smith,  was  garnished,  and 
the  writ  of  attachment  read  to  him,  but  the 
goods  in  controversy  were  not  then  seized 
under  the  writ  After  hearing  all  the  evi- 
dence, the  court  found  for  the  Interpleader, 
and  plaintiff  appealed.  Tbe  principal  con- 
tention is  that  tbe  finding  was  not  supported 
by  the  evidence.  It  was  shown  at  the  trial 
that  on  July  6,  1898,  tbe  interpleader,  who 
had  been  informed  by  a  person  named  Lile 
that  defendant,  Martin,  wanted  to  sell  the 
goods  in  dispute,  for  the  first  time  met  him 
in  his  store  in  Queen  City,  Mo.  After  a 
casual  inspection,  the  interpleader  proposed 
to  trade  his  equity  of  redemption  in  certain 
land  in  Barton  county  for  the  goods.  Defend- 
ant proposed  to  trade  If  Interpleader  would 
give  him  a  difFerence  of  9500,  provided  the 
land  was  as  described.  Without  any  definite 
conclusion  between  the  parties,  interpleader 
went  away.  Soon  thereafter  defendant  made 
inquiry  as  to  the  land,  and  on  July  12th 
telegraphed  interpleader  to  come  to  his  place. 
On  the  13th  of  July  interpleader  arrived  in 
Queen  City,  and  the  proposed  exchange  was 
agreed  upon  and  reduced  to  writing,  by  the 
terms  of  which  interpleader  undertook  to 
convey  to  defendant  the  land  in  question, 
subject  to  a  mortgage  for  $2,400,  and  to  pay 
him  $600  out  of  the  proceeds  of  sale  of  goods, 
and  defendant  put  Interpleader  into  posses- 
sion of  the  said  goods.  It  was  also  made  to 
appear  that  Interpleader  himself  owed  $500 
on  the  land,  and  that  he  could  not  get  his 
deed  therefor  until  this  debt  was  discharged. 
It  was  shown  that  defendant  had  never  seen 
the  land  named;  that  no  invoice  was  taken 
of  the  goods;  that  the  bargain  was  concluded 
as  late  as  9  or  10  o'clock  at  night;  that  an 
attorney  was  then  sent  for,  who  drew  the 
writing  evidencing  the  trade;  and  that  Stan- 
ley, defendant's  clerk,  was  awakened  and 
informed  of  the  change  of  ownership  of  the 
goods,  and  that  he  was  to  be  employed  by 
the  purchaser,  the  interpleader.  At  midnight. 
Interpleader  took  a  train  for  Kansas  City; 
stating  that  he  would  return  and  complete 
the  transaction  as  soon  as  he  could  get  his 
abstract  and  deed  to  the  land.  On  about 
the  26th  of  July  interpleader  again  went  to 
Queen  City,  at  which  time  be  found  a  man 
by  the  nanle  of  Warnick  in  possession  of 
the  goods  for  Mrs.  ti.  P.  Warnick,  who  was 
claiming  then  under  a  mortgage.  Wm.  Sax- 
bury,  a  lawyer,  advised  Interpleader  to  pay 
the  9500  which  by  the  agreement  was  to  be 
paid  out  of  the  receipts  of  sale  of  goods,  and 
have  it  applied  in  satisfaction  of  said  mort- 
gage. Interpleader,  on  this  advice,  gave  a 
check  for  the  amount,  which  satisfied  the 
mortgagee's  claim  for  the  goods,  whereupon 
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said  Warnick  left  the  store  aod  goods  In 
bis  possession.  There  Is  some  controversy 
as  to  the  time  when  and  the  circumstances 
under  which  the  payment  was  made,  and 
whether  before  or  after  interpleader  was 
served  with  garnishment  notice.  Although 
the  sheriff's  return  shows,  as  has  been  stated, 
that  interpleader  was  garnished  on  the  20tb 
of  July,  there  was  evidence  tending  to  show 
that  such  service  was  not  made  until  the 
28th  of  July,  and  after  interpleader  had  paid 
the  $500  on  the  purchase  price  of  the  goods. 
Instead  of  conveying  the  land  to  defend- 
ant, interpleader,  upon  the  written  order  of 
defendant,  conveyed  it  to  the  latter's  wife. 
While  being  cross-examined  he  denied  hav- 
ing any  knowledge  of  who  wrote  said  order, 
but,  upon  its  being  shown  to  him,  he  stated 
that  he  was  mistaken;  that  it  was  In  his 
handwriting.  He  further  stated  that  be  had 
nothing  to  do  with  the  insertion  of  defend- 
ant Martin's  wife  as  grantee  in  the  deed  he 
executed  conveying  the  land,  but  afterwards 
admitted  having  written  an  order  from  de- 
fendant to  insert  Ills  wife's  name  as  such 
grantee.  He  also  made  misstatements  in 
reference  to  the  check  for  $500  which  waa 
taken  in  payment  of  the  goods,  and  made 
more  than  one  mistake  as  to  the  day  on 
which  he  was  served  as  garnishee.  A  wit- 
ness by  the  name  of  Booth  testified.  In  sub- 
stance, that  he  was  present  (after  Warnick 
got  possession  of  the  goods  under  the  mort- 
gage) when  defendant.  Interpleader,  and 
Warnick  were  together,  at  which  time  he 
heard  Warnick  say  that  he  "would  not  close 
the  deal  until  the  check  was  made  to  Mrs. 
Warnick  and  the  deed  made  to  Mrs.  Martin." 
It  was  shown  by  this  witness  that  defend- 
ant's wife  was  a  daughter  of  said  Warnick. 
After  giving  several  declarations  of  law  for 
both  sides,  the  court  found  for  interpleader, 
and  the  plaintiff  appealed. 

Ellison  &  (Tampbell  and  Hlgbee  &  Mills,  for 
appellant  Fogle  &  Eason,  Crawley  &  Son, 
F.  O.  Sasse.  and  Kinley  &  Klnley,  for  respond- 
ents. 

BBOADDUS,  J.  (after  stating  the  facts). 
The  contention  of  plaintiff  is  that  the  evidence 
did  not  Justify  the  finding,  and  the  court 
mistook  the  law.  The  plaintiff  Is  in  error 
In  Its  claim  that  the  sherlfTs  return  showing 
that  Interpleader  was  served  with  garnish- 
ment July  20,  1898,  is  conclusive  and  not 
subject  to  contradiction.  Such  would  have 
been  the  rule  had  not  the  plaintiff  abandoned 
Its  garnishment,  but  as  the  interpleader,  after 
such  abandonment,  was  in  no  way  a  party 
to  the  attachment  proceedings,  he  would  not 
be  bound  by  such  return,  and  was  authorized 
to  show  by  evidence  that  it  was  not  true.  It 
must  be  admitted  that  the  evidence  went 
strongly  to  show  that  interpleader,  before  he 
paid  the  $500  to  Warnick  and  conveyed  the 
land  to  defendant's  wife,  had  such  knowledge 
and  information  of  the  intent  of  defendant  to 


defraud  his  creditors  as  to  put  a  prudent 
person  on  inquiry,  which  was  equivalent  to 
actual  notice  of  such  fact.  Edwards  v.  Hall- 
way, 82  Mo.  App.  96,  and  cases  cited.  The 
interpleader  misstated  some  of  the  most  Im- 
portant facts  in  the  case,  which  he  pci'sisted 
In  until  confronted  with  his  own  handwriting, 
showing  that  they  were  untrue;  but,  as  the 
Judge  who  tried  the  case  and  saw  the  witness 
on  the  stand  was  in  much  better  position  than 
we  are  to  Judge  of  his  credibility,  we  are  not 
Justified  in  holding  that  he  was  not  entitled 
to  belief,  and  for  that  reason  failed  to  prove 
his  case,  as  plaintiff  contends.  This  is  not 
an  equity  case,  where  the  appellate  court 
may  review  all  the  evidence  and  make  a 
finding  of  its  own;  but  It  is  a  case  at  law. 
where  this  court  is  not  authorized  to  inter- 
fere because  there  has  been  a  great  preponder- 
ance of  evidence  one  way. 

The  plaintiff  contends  that  the  court  com- 
mitted error  in  declaring,  as  a  matter  of  law. 
In  behalf  of  interpleader,  that,  in  order  to 
attach  fraud  to  the  transaction  in  question.  It 
was  necessary  to  show  that  interpleader  had 
not  only  notice  of  the  fraudulent  intent  of  the 
defendant  in  making  the  sale  of  the  goods, 
but  that  be  participated  In  aiding  him  in  do- 
ing so.  Without  deciding  whether  the  decla- 
ration was  or  was  not  good  law.  It  seems 
that  the  plaintiff  Invited  the  error.  If  it  be  an 
error,  by  embodying  the  same  theory  In  the 
declarations  It  asked  and  obtained  of  the 
court.  Noble  v.  Blount,  77  Mo.  241;  Phelps 
v.  Salisbury,  161  Mo.  1,  61  S.  W.  682;  RaU- 
way  V.  Vivian,  33  Mo.  App.  583. 

But  a  more  serious  objection  is  made  to  in- 
terpleader's declaration  of  law  No.  8.  This 
Instruction,  In  substance,  is  that  If  the  court 
finds  that  there  was  a  settlement  by  Inter- 
pleader, defendant,  and  Warnick,  whereby 
Warnick  demanded  that  interpleader  make  a 
deed  to  the  land  in  question  to  defendant's 
wife,  and  that  Interpleader  paid  him  fw  Mrs. 
Warnick  $S00,  to  be  applied  on  the  mortgage 
debt,  and  that  the  said  Warnick  would  then 
redeliver  possession  of  the  goods  to  Inter- 
pleader, and  the  latter  so  contracted,  the 
finding  would  be  for  said  Interpleader,  If  the 
court  further  finds  that  the  arrangement  was 
carried  out  by  the  parties.  The  vice  of  this 
Instruction  Is,  in  our  opinion,  that  It  elimi- 
nates the  question  of  the  fraudulent  intention 
of  the  parties  altogether.  It  seems  to  us 
that,  if  such  an  arrangement  was  made.  Its 
effect  was  to  use  the  mortgage  as  an  instru- 
ment to  cover  up  the  fraud  of  defendant. 
Mrs.  Warnick,  It  is  true,  was  the  owner  of 
the  mortgage  debt  covering  the  goods  In  ques- 
tion, and  bad  the  right  to  have  her  claim  as 
such  mortgagee  satisfied  before  she  redeliv- 
ered said  goods  to  the  interpleader,  bnt  she 
held  no  lien  against  the  land  in  question. 
The  conveyance  of  the  land  by  the  inter- 
pleader to  defendant's  vrife,  the  daughter  of 
the  Wamicks,  In  pursuance  of  said  alleged 
agreement  was  without  consideration,  and  as 
such  was  fraudulent  as  to  creditors;    and  if 
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Interpleader  had  notice,  or  its  equivalent, 
tbat  ancli  would  be  Its  effect,  be  became  a 
participant  in  the  fraud.  Bnt  under  the  tbe- 
orjr  of  the  court,  as  contained  in  said  decla- 
ration of  law,  whetlier  fraudulent  or  not.  It 
gave  interpleader  a  good  title  to  the  mer- 
chandise. The  value  of  the  land  was  not 
treated  as  part  consideration  for  a  surrender 
«f  the  goods  to  interpleader,  as  Mrs.  War- 
nick  did  not  get  the  land  herself,  but  bad  It 
conveyed  to  her  daughter.  It  was  Indirectly 
a  deed  of  gift  by  defendant  to  bis  wife— an 
act  which  was  consummated  by  the  uid  of 
interpleader;  and,  such  being  the  cflKe,  it 
was  a  pertinent  inquiry  whether  be  had  par> 
tidpated  with  notice  or  knowledge  of  the  In- 
tention  on  the  part  of  the  defendant  to  de- 
fraud bis  creditors. 

For  this  reason,  tbe  cause  la  reversed  and 
remanded.    All  concur. 


GOSSETT  V.  DBVORSS. 
(Conrt  of  Appeals  at  KansaB  City,  Mo.    April 

6,  1903.) 
UHUAwrxnt    dbtainbr— obrtiorari— bond— 

APraOVAL  —  IND0R8BHBNT  BT  CLERK  — 
AHBNDMBNT  NUNC  PRO  TUNO-ISSUANCE  OF 
WRIT-^SERVICB-COMFLAINT— ELECTION. 

1.  rnder  Rev.  St.  1888,  {  3385.  providing 
that  no  cause  removed  to  the  circuit  court  by 
certiorari  shall  be  dismissed  for  any  informality 
or  imperfection  in  the  recognizance,  if  a  suffi- 
cient recognizance  be  filed  within  such  time 
as  shall  not  delay  the  other  party,  where  the 
clerk  neglected  to  fill  in  the  blank  approval  of  a 
bond  for  certiorari,  and  Blgn  the  same,  the 
court  properly  permitted  him  to  formally  in- 
dorse nia  approval  thereon  thereafter,  as  of 
the  date   the  l>ond  was  actually   approved. 

2.  Where  a  snmmoDs  in  a  Buit  for  unlawful 
detainer  before  a  Justice  of  the  peace  and  a 
writ  of  certiorari  removing  the  suit  to  the  cir- 
colt  conrt  were  served  on  tfap  same  day,  and 
the  justice  certified  that  he,  in  obedience  to 
the  writ  issued  by  the  clerk,  returned  the  pa- 
pers after  the  service  of  the  summons,  it  will 
be  presumed,  in  support  of  the  writ,  that  tbe 
clerk  did  not  issue  the  certiorari  until  after  the 
summons  had  been  served. 

3.  A  writ  of  certiorari  to  a  Jnstice  may  prop- 
erly be  served  by  a  private  person. 

4.  Where  a  complamt  in  a  suit  for  unlawful 
detainer  charged  a  willful  holding  over  by  de- 
fendant, and  then  alleged  that  one  W.  leased 
the  premises  to  defendant,  and  afterwards  sold 
tbe  land  to  plaintiff,  and  that  prior  to  plain- 
tiff's purchase  defendant  bad  terminated  bis 
tenancy  by  repudiating  W.'s  title,  and  by  ac- 
cepting a  lease  from  another,  and  that  defend- 
ant willfully  held  over  after  a  proper  demand 
in  writing,  such  allegations  were  not  neces- 
sarily InconMstent,  so  as  to  compel  plaintiff 
to  elect  on  which  he  would  rely. 

Appeal  from  Circuit  Court,  Holt  County; 
Gallatin  Craig,  Judge. 

Action  by  William  M.  Gossett  against 
George  B.  Devorss.  From  a  Judgment  In  fa- 
vor of  plaintiff,  defendant  appeals.  Af- 
firmed. 

T.  O.  Dungan,  for  appellant  Petree  Bros, 
and  S.  F.  O'Fallon,  for  respondent 

ELLISON,  J.  Plaintiff  brought  suit  for 
unlawful  detainer  before  a  Justice   of  the 


peace,  and  removed  same  by  certiorari  to 
the  circuit  court  for  Holt  county.  Tbe  re- 
sult In  tbe  trial  court  was  In  his  favor. 

Defendant  makes  several  complaints  of  a 
technical  nature,  some  of  which  we  do  not 
deem  to  be  Justified  by  tbe  facts  as  dis- 
closed by  the  record.  We  will  set  out  the 
facts  as  they  appear  here,  and  pass  upon  tbe 
case  from  that  standpoint 

The  complaint  was  filed  March  29,  1901, 
and  summons  was  issued  returnable  April 
12th  following.  The  summons  was  served 
April  Ist  The  record  states  that  plaintiff 
presented  a  copy  of  tbe  complaint  to  tbe 
circuit  court  clerk  of  Holt  county,  "except 
tbe  Jurat  thereto  was  not  signed  by  the  Jus- 
tice," but  tbe  complaint  as  filed  before  tbe 
Justice  shows  tbe  Jurat  was  signed  by  tbe 
Justice.  Plaintiff  filed  his  aflldavlt  and  bond 
for  writ  of  certiorari  with  tbe  Justice  on 
April  lat  Tbe  clerk  failed  to  Indorse  bis 
approval  of  tbe  bond  on  tbe  back  thereof. 
But  a  blank  Indorsement  was  on  the  back  In 

the  following  words:    "Approved  this 

day  of  April,  1801.     ,  Circuit  Clerk." 

And  on  said  1st  day  of  April  tbe  clerk  issued 
the  writ  The  Jnstice  obeyed  tbe  writ  and 
indorsed  bis  return  thereon  on  April  4tb. 
The  writ  was  served  on  the  Justice  by  a 
private  person,  who  made  affidavit  thereto. 

Defendant's  objections  are  so  worded  that 
we  cannot  say  definitely  Just  what  Is  in- 
tended as  matter  of  complaint  They  are  as 
follows:  "That  no  copy  of  tbe  complaint 
(tbe  Justice's  name  not  being  attached  to  tbe 
Jurat)  nor  an  affidavit  of  complainant  and 
no  bond  sufficient  In  amount  and  security 
approved  by  tbe  clerk,  with  such  approval 
endorsed  thereon  was  filed  with  such  clerk 
before  said  writ  of  certiorari  was  issued. 
That  the  pretended  affidavit  and  bond  filed 
were  executed  on  the  30th  day  of  March, 
1901,  and  were  filed  with  said  clerk  on  tbe 
1st  day  of  April,  and  before  the  service  and 
return  of  the  summons  before  tbe  Justice." 
We  have  already  disposed  of  tbe  objection 
as  to  copy  of  complaint  We  do  not  know 
whether  It  is  meant  that  no  affidavit  at  ail 
was  filed,  or  that  one  was  filed,  but  not  be- 
fore the  clerk  Issued  the  writ  As  to  the 
bond,  we  do  not  know  whether  It  was  meant 
to  say  tbat  it  was  Insufficient  in  amount  and 
in  security;  or  whether  it  was  not  approved 
by  tbe  clerk;  or  whether,  if  approved,  bis 
approval  was  not  indorsed  on  the  bond;  or 
whether  these  matters  were  all  proper,  and 
the  objection  was  merely  tbat  tbe  affidavit 
and  bond  were  not  filed  before  tbe  clerk  is- 
sued the  w^t  At  any  rate,  taking  the  ob- 
jections in  either  their  narrowest  or  broadest 
sense,  they  are  not  in  reality,  Iiome  out  by 
the  record. 

1.  It  appears  tbat  tbe  clerk  neglected  to 
fill  in  tbe  blank  approval  of  bond  and  sign 
the  same,  though,  as  it  afterwards  appeared, 
he  did  approve  it  and  was  permitted  by  the 
trial  court  to  formally  Indorse  bis  approval 
aa  of  tbe  date  approved,  via.,  April  1,  1901. 
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We  do  not  think  tbe  court  committed  error 
in  allowing  this  to  be  dooe.  4  Ency.  Plead. 
&  Prac.  243;  Watson  v.  State.  85  Ga.  237,  H 
S.  E.  610.  We  do  not  see  why  it  could  not 
have  been  allowed,  within  the  spirit  of  sec- 
tion 3385,  Eev.  St.  1899. 

2.  The  statute  (section  3358,  Rev.  St  1880) 
authorizes  a  clerk  of  the  circuit  court  to 
issue  a  writ  of  certiorari  at  any  time  after 
service  of  summons  issued  by  a  Justice  of 
the  peace  and  before  triaL  The  foregoing 
statement  of  defendant  that  the  writ  was  is- 
sued before  service  of  summons  is  not  borne 
out  by  the  record,  as  shown  by  the  abstract, 
ill  connection  with  plaintiff's  additional  ab- 
stract. Both  acts  occurred  on  tbe  same 
day,  but  tbe  Justice  certlHes  that  he,  in 
obedience  to  tbe  writ  Issued  by  the  clerk, 
returned  the  papers  after  tbe  service  of  the 
summons.  While  it  is  not,  in  specific  terms, 
stated  that  the  clerk  Issued  the  writ  after 
the  summons  issued  by  the  Justice  was 
served,  yet,  we  think,  taking  all  entries  to- 
gether, it  snfflciently  appears  that  the  clerk 
did  not  act  until  after  service  of  summons. 
The  Jurisdiction  of  the  case  in  tbe  Justice's 
court  is  affirmatively  shown,  and  it  would  re- 
quhre  a  presumption  stronger  than  we  feel 
Justified  in  applying  to  bold  that  the  circuit 
comt  had  none. 

3.  Objection  was  taken  to  the  service  of 
the  writ  As  before  stated,  it  appears  that 
it  was  served  on  the  Justice  by  a  private 
party,  who  made  affidavit  that  he  delivered 
it  to  the  Justice.  The  contention  of  defend- 
ant Is  that  it  should  have  been  served  by  an 
officer.  The  objection  is  not  well  taken. 
The  writ  is  not  like  a  writ  of  summons, 
which  is  directed  to  some  officer,  whereby 
he  is  commanded  to  notify  certain  named 
parties.  Tbe  writ  Is  addressed  to  the  per- 
sons composing  the  covurt  or  tribunal  direct 
It  has  not  been  the  practice  to  have  offi- 
cers serve  writs  of  error,  which  are  con- 
tinuously being  issued  from  the  appellate 
courts  of  this  state.  Nor  is  it  necessary 
that  such  service  should  be  had  of  writs  of 
certiorari.  It  is  sufficient  if  such  writ  be 
delivered  to  the  party  to  whom  directed.  2 
Tldd,  Prac.  1170.  It  Is  stated  by  Harris  in 
his  work  on  Certiorari  (section  294)  that  In 
the  absence  of  a  statutory  mode  enacted  for 
service  of  such  writ.  It  may  be  served  by 
any  person,  or  in  any  manner,  by  means  of 
which  the  party  to  whom  it  is  directed  may 
receive  Its  command.  And  so  the  same  thing 
was  decided  in  State  ▼.  Dwyer,  41  N.  J.  Law, 
93. 

The  complaint  charges  a  wjllful  holding 
over  by  defendant  after  the  time  the  prem- 
ises were  let  to  him.  It  then  proceeds  to 
state  that  one  Worley  leased  the  premises 
to  defendant,  and  afterwards  sold  the  land  to 
plaintiff,  whereby  he  succeeded  to  Worley's 
right  in  the  lease;  that  defendant  prior  to 
plaintiff's  purchase  had  terminated  his  ten- 
ancy by  renouncing  and  disputing  Worley's 
title,  though  he  still  retained  possession  of 


the  land,  and  without  right  or  ezcnae  ac- 
cepted a  lease  from  another  party;  and  that 
after  proper  demand  in  writing  for  posses- 
sion he  willfully  held  over,  etc.  Defendant 
construes  the  complaint  into  a  petition,  and 
contends  that  it  is  in  two  counts,  and  that 
such  counts  are  Inconsistent— that  each  nega- 
tives the  other— and  the  court  should  have 
required  the  plaintiff  to  elect  This  was  a 
proceeding  before  a  Justice  of  the  peace, 
where  strict  rules  of  pleading  are  not  re- 
quired. We  construe  the  complaint  as  set- 
ting up  two  states  of  facts  not  necessarily 
inconsistent,  and  we  approve  of  tbe  court's 
refusal  to  require  the  plalntUt  to  specify 
which  he  would  rely  ui)on  as  making  his 
case. 

We  have  gone  over  the  entire  record,  and 
find  that  tbe  evidence  was  sufficient  to  Jus- 
tify the  verdict,  and  find  nothhig  which 
would  Justify  us  in  disturbing  the  Judgment; 
and  it  is  accordingly  affirmed.    All  concur. 


WILLIAMS  V.  VERITY  et  at 

(Court  of  Appeals  at  Kansas  City,  Mo.    AiirO 

6,  1903.) 

B0ILDINO  AND  LOAN  ASSOCIATION— MATURI- 
TT  OF  STOCK— UIiTRA  VIRES  REPRSSENTA- 
TION  —  ESTOPPEL,  —  DBFENSB  OF  UL.TRA 
VIRKS. 

1.  The  act  of  a  building  association  in  de- 
termining and  repiesentlng  that  on  making  a 
certain  number  of  monthly  payments  of  a  cer- 
tain amount  certain  stocks  would  be  brought 
to  par  so  as  to  release  a  deed  of  trust  was 
ultra  vires. 

2.  A  defense  of  ultra  vires  must  be  pleaded 
in  order  to  make  it  available. 

3.  A  building  association,  in  answer  to  an 
inquiry  by  one  of  its  collecting  agents,  repre- 
sented that,  on  making  a  certain  nnmber  of 
monthly  payments  of  a  certain  amount  cer- 
tain stocks  would  be  brought  to  par  so  as  to 
release  a  deed  of  trust  Plaintiff,  relying  on 
such  representation,  bought  the  property  and 
made  the  payments.  Belii  that,  though  the  act 
of  tbe  association  in  arbitrarily  fixing  the  time 
when  the  stocks  would  mature  was  ultra  vires, 
as  it  was  not  expressly  prohibited  by  statnte. 
the  assignee  of  the  association  was  estopped 
from  claiming  a  greater  amount,  though  the 
association  did  not  know  for  what  purpose  the 
inquiry  was  made. 

4.  The  rule  that  a  representation  relating  to 
something  to  be  afterward  brought  into  exiist- 
ence  cannot  be  the  basis  of  an  estoppel  does 
not  apply  as  to  an  estoppel  from  claiming  that 
a  deed  of  trust  had  not  been  extinguished,  as 
the  debt  was  in  existence  at  the  time  tbe  repre- 
sentation was  made. 

Appeal  from  Circuit  Court,  Nodaway  Ooun- 
ty;   Gallatin  Craig,  Judge. 

Suit  by  EUzabetb  Williams  against  William 
H.  Verity,  assignee,  and  another,  to  restrain 
a  sale  under  a  deed  of  trust  and  for  a  cancel- 
lation of  such  deed.  From  a  decree  for  plain- 
tiff, defendants  appeaL    Affirmed. 

In  1891  the  Missouri  Guarantee  Savings  ft 
Building  Association  of  Hannibal,  a  building 
and  loan  company,  which,  for  the  sake  of 
brevity,  we  shall  hereinafter  refer  to  as  the 
"Building  Association,"  advanced  to  one  Tea- 
man, a  holder  of  12  shares  of  its  stock,  of 
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the  par  value  of  $1,200,  the  cram  of  $1,200, 
and  the  latter  executed  to  the  former  a  deed 
of  trust  on  lots  1  and  2  In  the  city  of  Mary- 
ville,  and  also  on  his  said  stock,  to  secure  the 
payment  of  the  monthly  dues,  interest,  pre- 
miums, etc.,  and  which  said  deed  was  prop- 
erly recorded.  Some  time  afterwards  Teaman 
sold  lot  1,  and  under  an  agreement  with  all 
the  parties  the  building  association  divided 
tlie  loan  so  that  each  of  said  lots  became  sub- 
ject to  the  lien  of  the  deed  of  trust  for  only 
?(iOO.  Afterwards,  In  1896,  the  title  to  lot  2 
bad  been  conveyed  to  one  Coulter,  who  offer- 
ed to  sell  the  same  to  John  F.  Williams, 
plaintiff's  son,  for  a  certain  sum,  subject  to 
existing  Incumbrances.  Williams  was  un- 
willing to  close  the  negotiations  with  Coulter 
tor  the  purchase  without  first  ascertaining 
the  exact  amount  claimed  by  the  building  as- 
sociation under  Its  deed  of  trust,  and  there- 
upon he  requested  Rowley  &  Owen,  who  were 
local  collecting  agents  of  the  building  asso- 
ciation, as  well  as  real  estate  agents,  to  in- 
quire of  said  building  association  the  exact 
amount  It  would  require  to  secure  a  release 
of  its  deed  of  trust;  and  accordingly  they 
wrote  to  sqid  building  association,  and  receiv- 
ed an  answer  to  the  effect  that:  "Your  favor 
of  the  10th  Is  received.  Mr.  Coulter  has 
made  64  monthly  payments,  leaving  46 
monthly  payments  of  99  each  still  due.  [Sign- 
ed] Herbert  Harris,  Secretary."  Rowley  & 
Owen  were  fully  apprised  of  the  negotiations 
between  Coulter  &  Williams,  and  the  purpose 
the  latter  had  in  seeking  the  information  re- 
quested. On  receipt  of  the  information  thus 
sought,  Williams  closed  the  negotiations  witt 
Coulter,  and  accepted  a  deed  conveying  the 
land,  subject  to  the  deed  of  trust  lien. 
Shortly  thereafter  he  by  deed  conveyed  said 
lot  to  the  plaintiff,  subject  to  the  said  deed 
of  trust 

It  appears  that  said  Williams,  in  making 
the  purchase,  was  acting  for  the  plaintiff,  who 
desired  to  acquire  the  lot.  After  the  pur- 
chase plaintiff  made  the  46  |9  payments, 
which  were  received  by  the  building  associa- 
tion. On  December  8,  1900,  the  building  asso- 
ciation became  insolvent,  and  made  a  general 
assignment  of  Its  assets  to  the  defendant 
Verity,  who  claimed  that  the  said  deed  of 
trust  had  not  been  satisfied  in  full  by  the 
several  payments  made  by  the  plaintiff,  and 
that  there  was  upwards  of  $100  still  due  said 
building  association,  and,  the  plaintiff  refus- 
ing to  pay  the  same  after  demand,  he  direct- 
ed the  trustee  in  said  deed  of  ti-ust,  the  sher- 
iff, who  Is  the  other  defendant,  to  advertise 
and  sell  said  lot  2  according  to  the  terms  of 
that  Instrument,  and  who  accordingly  pro- 
ceeded to  comply  with  said  direction;  and 
tbereuimn  the  plaintiff  brought  this  suit  to 
enjoin  the  trustee  from  proceeding  with  the 
sale,  for- a  cancellation  of  the  deed  of  trust, 
etc. 

In  the  petition  it  Is  alleged,  amongst  other 
things,  that  before  making  the  purchase  of 
said  lot  plaintiff  caused  Inquiry  to  be  made 


as  to  the  amount  of  the  debt  secured  by  the 
deed  of  trust,  and  that  the  building  associa- 
tion, through  its  secretary,  knowing  the  ob- 
ject of  such  inquiry,  informed  her  that  there 
was  due  at  that  time  46  monthly  payments,  of 
$9  each,  and  that  she  paid  the  full  sum  of  all 
the  payments  so  claimed  by  the  said  build- 
ing association  under  the  deed  of  trust,  and 
that  the  said  assignee  was  estopped  to  claim 
anything  further  on  that  account. 

The  trial  court  found  (1)  that  the  debt  de- 
scribed in  plaintiff's  petition  was  paid  in  full, 
and  the  defendant,  the  assignee,  was  estopped 
to  claim  more  was  due  than  was  claimed  by 
bis  assignor,  the  building  association,  at  the 
time  the  plaintiff  purchased  the  lot;  and  (2) 
that  there  was  no  con^etent  evidence  that 
any  of  the  money  paid  defendant's  assignor 
was  paid  on  stock;  and  accordingly  entered 
a  decree  for  plaintiff,  and  from  which  defend- 
ants appealed. 

A  F.  Harvey  and  J.  S.  Shlnabargar,  for 
appellants.  E.  A.  Vinsonhaler,  for  respond- 
ent 

SMITH,  P.  X-  (after  stating  the  facts).  It 
Is  contended  by  the  assignee  that  a  building 
and  loan  association  cannot  arbitrarily  fix 
any  period  when  its  shares  shall  mature,  and 
that  a  borrowing  stockholder  Is  not  entitled 
to  have  a  deed  of  trust,  given  by  him  to  se- 
cure the  payment  of  his  monthly  dues,  re- 
leased until  such  dues  are  paid  and  the 
earnings  thereon  bring  his  stock  to  par;  and 
that  therefore  the  action  of  defendant  In  fix- 
ing the  number  and  amount  of  the  monthly 
dues  to  be  paid  on  the  Coulter  stock  by  the 
plaintiff  to  bring  such  stock  to  par  and  to 
entitle  her  to  a  release  of  the  deed  of  trust 
as  to  lot  2,  as  stated  by  Its  secretary  in  bis 
letter  to  Rowley  &  Owen,  was  arbitrary  and 
In  excess  of  Its  authority. 

As  was  said  by  us  in  another  case,  there 
are  only  two  ways  by  which  a  borrowing 
stockholder,  under  the  statute  of  1889,  may 
be  entitled  to  have  released  a  deed  of  trust 
given  to  secure  the  payment  of  his  monthly 
dues,  one  of  which  is  when  he  repays  the 
advance,  as  provided  in  section  2813,  and 
the  other  when  the  payment  of  monthly  dues 
on  his  stock  and  the  profits  of  the  business 
of  the  association  together  become  sufficient 
to  mature  such  stock  or  bring  it  to  par.  Cas- 
ton  V.  Stafford,  92  Mo.  App.  182.  And  when 
such  an  association  fixes  and  declares  that 
the  payment  of  any  given  number  and 
amount  of  monthly  dues  will  bring  the  shares 
of  its  stockholder  in  the  association  to  par 
It  acts  In  excess  of  Its  authority;  for  whether 
or  not  any  specified  number  and  amount  of 
monthly  payments  would  bring  Its  stock  to 
par  must  depend  on  the  earnings  thereon, 
which,  of  course.  Is  an  element  of  uncertainty 
In  its  business  that  renders  It  impossible  for 
It,  or  any  of  its  officers,  to  determine  In  ad- 
vance when  Its  stock,  or  any  part  of  It,  will 
mature,  or,  which  Is  the  same  thing,  reach 
par. 
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It  seems  clear  to  us  that  the  act  of  the 
building  association  In  determining  and  rep- 
resenting that  it  required  the  payment  of  46 
monthly  payments,  of  $9  each,  to  bring  the 
Coulter  stoclc  to  par,  and  to  thereby  authorize 
a  release  of  the  deed  of  trust,  was  arbitrary 
and  capricious— ultra  vires.  In  the  present 
case  the  plaintiff  in  her  petition  pleaded,  In 
effect,  that  in  consequence  of  the  action  of 
the  building  association  in  representing  that, 
on  malung  a  certain  number  of  monthly  pay- 
ments of  a  certain  amount,  the  Cbulter  stock 
would  reach  par,  that  she  acted  on  that  rep- 
resentation, and  that  by  reason  thereof  the 
assignee  was  estopi)ed  to  claim  that  It  re- 
quired the  payment  of  a  greater  amount  to 
bring  about  that  result.  If  the  assignee  in- 
tended to  rely  upon  the  defense  that  the  act 
of  the  building  association,  bis  assignor,  in 
making  the  representation,  was  in  excess  of 
its  lawful  authority,  and  therefore  ultra  vires, 
it  should,  as  it  did  not,  have  pleaded  that 
defense  In  order  to  make  it  available.  Ware- 
house Co.  V.  Stewart  (Ky.)  70  S.  W.  286. 
But,  aside  from  this,  was  not  the  representa- 
tion of  the  building  association,  though  ultra 
vires  the  corporation,  sufficient  upon  which  to 
base  an  estoppel  in  pais? 

There  Is  no  provision  of  the  statute  relat- 
ing to  building  and  loan  associations  which 
expressly  prohibits  such  associations  or  their 
officers  from  arbitrarily  fixing  a  time  when 
the  shares  of  any  stockholder  shall  mature, 
though  it  does  so  by  necessary  implication. 
It  is  quite  well  settled  in  this  state  that  the 
defense  of  ultra  vires  is  not  open  to  a  cor- 
poration when  the  contract  has  been  fully 
executed  on  the  part  of  the  other  contracting 
party  and  It  is  not  expressly  prohibited  by 
law.  Grobmann  v.  Brown,  G8  Mo.  App.  630; 
City  of  Ooodland  v.  Bank,  74  Mo.  App.  365; 
Chenoweth  v.  Express  Co.,  93  Mo.  App.  185, 
loc.  tit.  195  et  seq.  And  in  Thompson  on  Cor- 
porations, i  6016,  It  is  stated  that  the  great 
mass  of  Judicial  authority  seems  to  be  to  the 
effect  that  where  a  private  corporation  baa 
entered  Into  a  contract  in  excess  of  Its  grant- 
ed powers,  and  has  received  the  fruits  or 
benefits  of  the  contract,  and  an  action  Is 
brought  against  it  to  enforce  the  obligation 
on  its  part,  it  Is  estopped  from  setting  up 
the  defense  that  It  bad  no  power  to  make  it 

But  it  is  argued  that  the  building  associa- 
tion ought  not  to  be  bound  by  the  represen- 
tation made  by  its  secretary  l>ecause  it  does 
not  appear  that  he  knew  or  was  apprised 
that  the  property  was  being  purchased  by 
the  plaintiff  or  her  grantor,  or  that  he  (the 
secretary)  ever  thought  of  stating  a  sum  that 
would  mature  the  Coulter  shares  at  a  future 
time  by  making  a  certain  number  and  amount 
of  monthly  payments. 

In  Horn  v.  Cole,  51  N.  H.  287,  12  Am.  Rep. 
Ill,  it  was  said  that:  "If  the  representa- 
tions are  such,  and  made  in  such  circum- 
stances, that  all  persons  interested  in  the 
subject  have  the  right  to  rely  on  them  as 
true,  their  truth  cannot  be  denied  by  the 


party  against  any  one  who  has  trusted  in 
them  and  acted  on  them.  •  •  *  Where  a 
man  makes  a  statement  In  a  manner  and 
under  circumstances  such  as  he  must  under- 
stand those  who  heard  the  statement  would 
believe  to  be  true,  and.  If  they  had  an  In- 
terest In  the  subject,  would  act  on  as  tme, 
and  one,  using  his  own  means  of  knowledge 
with  due  diligence,  acts  on  the  statement  as 
true,  the  party  who  makes  the  statement 
cannot  show  that  bis  representation  was 
false  to  the  Injury  of  the  party  who  believed 
it  to  be  true  and  acted  on  It  as  sucb;  that 
be  will  be  liable  for  the  natural  consequen- 
ces of  bis  representation,  and  cannot  be 
heard  to  say  that  the  party  actually  injured 
was  not  the  one  he  meant  should  act." 

In  Bank  v.  Hazard,  80  N.  Y.  226,  It  was 
said  that  "It  Is  not  necessary  to  an  equitable 
estoppel  that  the  party  should  design  to  mis- 
lead. If  bis  act  was  calculated  to  mislead, 
and  has  actually  misled,  another  acting  in 
good  faith,  and  exercising  reasonable  care 
and  diligence  under  all  the  drcumatances. 
that  Is  enough." 

Coal  &  Ice  Co.  v.  Ottumwa  Belle  (D.  C.) 
78  Fed.  643,  was  where  the  Atlesses  were 
contemplating  the  purchase  of  the  steamer 
Ottumwa  Belle,  and  were  informed  that  the 
Ice  &  Ck>al  Company  held  some  demand 
against  said  steamer,  and  accordingly  wrote 
to  it  inquiring  If  it  bad  any  claim  against 
said  steamer  for  supplies  furnished.  The 
latter  replied  that  it  had  an  account  amount- 
ing to  about  $50.  The  Atlesses  purchased 
the  steamer,  which  thereafter.  In  a  proceed- 
ing in  admiralty  by  the  said  Ice  &  C!oal  Ck)m- 
pany,  was  taken  into  the  custody  of  a  Unit- 
ed States  marshal.  The  libelant  claimed  a 
lien  against  the  steamer  for  a  much  larger 
amount  than  it  had  stated  to  the  Atlesses. 
the  intended  purchasers,  was  owing  to  it. 
The  Atlesses  alleged  that  the  libelant  was 
estopped  to  make  any  claim  in  excess  of 
that  stated  in  its  letter  to  them.  The  court 
in  its  opinion  says  that  the  transaction  itself 
was  sufficient  to  advise  libelant  that  the  let- 
ter was  not  a  mere  "busybody"  inquiry. 
"Here  was  a  business  firm,  in  a  near-by  city, 
writing  a  letter  which,  upon  its  face.  Is  ap- 
parently about  a  business  matter.  Is  the 
court  to  assume  that  business  men  write,  or 
that  business  men  receive,  such  inquiring 
letters  as  a  matter  of  mere  curiosity,  with- 
out a  desire  to  use,  or  a  reasonable  expecta- 
tion that  use  will  be  made  of,  the  response 
as  a  basis  for  action  in  business  matters? 
*  •  *  A  disclosure  by  claimants  of  their 
reason  for  writing  the  letter  was  not  re- 
quired to  impose  on  libelant  the  duty  of 
stating  the  truth  in  whatever  response  It 
made." 

Rowley  &  Owen  were  the  collecting  agents 
of  the  building  association,  and  were  there- 
fore known  to  it  to  be  business  men,  and 
when  they  wrote  the  inquiry  In  respect  to 
the  amount  of  the  incumbrance  on  the  prop- 
erty it  must  have  been  reasonably  expected 
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tliat  use  would  be  made  of  Its  response  as 
tbe  basis  for  action  in  some  busiuess  trans- 
action relating  to  the  property  or  the  in- 
cumbrance. In  responding  to  the  letter  of 
inquiry.  If  it  chose  to  respond,  it  was  its  duty 
to  state  what  was  true.  And,  as  has  been 
seen.  It  is  not  essential  to  an  equitable  es- 
toppel that  a  party  sought  to  be  estopped 
by  his  statements  must  have  Intended  to 
mislead. 

Why  did  the  secretary  respond,  if  he  did 
not  intend  or  expect  his  statement  would  be 
relied  on?  Certainly  be  could  have  bad  no 
other  thought  or  expectation.  It  appears 
tbat  the  plaintiff's  grantor  acted  upon  the 
statement  made  by  tbe  building  assoclatlou, 
tluvugb  its  secretary,  and  the  latter  accepted 
the  payments  made  in  accordance  with  tbe 
statement  of  its  secretary  without  murmur 
or  dissent.  Under  the  circumstances  which 
tbe  plaintiff  assumed  and  made  tbe  payment 
of  said  46  monthly  dues  on  tbe  Coulter 
shares,  and  tbe  building  association  received 
tbe  same,  we  cannot  see  that  on  principle 
tbe  case  is  different  than  if  the  said  building 
association  bad  agreed  with  plaintiff's  gran- 
tor tliat  if  he  purchased  said  property  and 
would  make  said  specified  monthly  payments 
it  would  treat  tbe  Coulter  shares  as  at  par 
on  the  completion  thereof.  The  rule  that  a 
representation  relating  to  something  to  be 
afterwards  brought  Into  existence  cannot  be 
made  the  basis  of  an  estoppel  has  no  appli- 
cation here,  for  the  reason  that  the  secretary 
In  answering  the  inquiry  as  to  the  amount 
of  the  Incumbrance  then  on  the  property 
stated  tbe  amount  to  be  such  as  it  would 
require  46  monthly  payments  of  $9  each  to 
extinguish  it.  The  debt  or  incumbrance  was 
then  in  existence. 

We  think  the  evidence  fully  justified  the 
finding  and  decree  of  tbe  court,  and  accord- 
ingly the  latter  will  be  afilrmed.    All  concur. 


STATE  T.  STDCKET. 

(Oonrt  «t  Appeals  at  Kansas  City,  Mo.    April 

6,  1903.) 

SUNDAY  —  lABOR  —  NECBSSITT  —  BVIDBNCB— 
CRIMINAL  LAW-SUMMONINO  THB  JURY. 

1.  Defendant  bad  contracted  to  thresh  wheat 
on  Monday.  His  engine  had  been  undergoing 
rppairs  at  a  town  10  miles  distant,  which  were 
not  completed  until  the  previous  Friday,  and 
on  Saturday  he  went  for  tbe  machine,  but  was 
delayed  in  its  transportation,  and  was  com- 
pelled to  leave  It  overnight  in  a  public  high- 
way, and  finished  such  transportation  on  Sun- 
day. Held,  that  the  fact  that  the  wheat  owner 
had  made  preparation  to  have  the  threshing 
done  on  Monday  did  not  render  the  transporta- 
tion of  the  engine  on  Sunday  a  work  of  "neces- 
sity." so  as  to  exempt  defendant  from  iHTOsecu- 
tion  for  violation  of  the  Sunday  law. 

2.  Under  Bev.  St.  1899,  §§  3709,  3770,  pro- 
viding for  the  drawing  of  jurors  by  the  county 
court,  and  empowering  the  sheriff  to  summon 
jurors  when  the  county  court  (ails  to  act. 
where,  prior  to  the  calling  of  the  cause  for 
trial,  the  regular  panel  summoned  by  the  coun- 
ty court  had  been  discharged,  tbe  sheriff  was 
properly  ordered  to  summon  a  jury  for  the  trial 
of  tbe  cause. 


Appeal  from  Circuit  Court,  Platte  County; 
A.  D.  Bumes,  Judge. 

James  Stuckey  was  convicted  of  working 
on  Sunday,  and  he  appeals.    Affirmed. 

John  W.  Coots,  for  appellant  Sid  Beery, 
for  the  State. 


BLLISON,  J.  The  defendant  was  indic^ 
ed  and  convicted  of  working  on  Sunday. 

Among  other  instructions  there  was  a  de- 
murrer to  the  evidence  for  the  state.  It  was 
refused.  There  is  no  dispute  of  the  substau- 
tial  facts,  and  tbe  only  question  is  whether 
tbe  work  was  one  ot  necessity,  and  thus 
brought  within  the  exception  to  tbe  statute. 
Defendant  in  tbe  year  1901  was  tbe  owner 
of  a  threshing  machine,  and  operated  It  with 
a  steam  engine,  now  commonly  used  for  such 
purpose.  He  liad  engaged  to  thresh  some 
wheat  in  bis  neighborhood,  and  to  begin  on 
Monday,  June  81st.  He  liad  taken  the  en- 
gine to  Leavenworth,  Kan.  (about  10  miles 
from  his  home  in  Missouri)  for  repairs,  and 
was  notified  on  June  28th  that  it  would  be 
ready  for  him  on  Saturday,  June  29th.  He 
went  for  it  on  tbe  morning  of  that  day,  and 
after  getting  it  out  of  the  repahr  shop,  only 
a  short  distance  into  the  street,  found  it 
could  not  be  propelled  by  its  own  power,  and 
he  was  delayed  with  further  repairs  until 
near  5  o'clock  In  the  afternoon.  He  then 
proceeded  with  it  towards  home.  He  got 
near  half  way  by  10  o'clock  at  night,  to  a 
place  In  Missouri  known  as  "Green's  Lane," 
and  there  bad  to  leave  it  in  the  public  high- 
way. The  next  morning  (Sunday)  he  went 
after  it,  and,  after  getting  up  steam,  pro- 
pelled it  on  to  his  home.  He  did  this  with 
the  avowed  knowledge  that  he  might  be 
prosecuted. 

What  labor  should  be  called  a  work  of  ne- 
cessity or  charity  has  produced  as  much  of 
conflict  of  decision  as  any  other  branch  of 
the  law,  and  Ringgold's  Law  of  Sunday,  183, 
says  that  "It  Is  safe  to  say  that  the  vague- 
ness of  these  words,  and  the  impossibility  of 
applying  them  with  anything  like  uniformity 
to  everyday  life,  would  cause  the  courts  to 
bold  the  whole  law  void  for  uncertainty,  if 
It  were  anything  else  but  a  Sunday  law." 

In  City  of  St.  Joseph  v.  Elliott,  47  Mo. 
App.  422,  we  said  that,  whether  Sunday  laws 
are  upheld  on  tbe  theory  of  religious,  politi- 
cal, or  social  duty,  it  was  certain  that  re- 
ligious promptings  have  been,  in  great  part 
at  least,  the  cause  of  their  enactment  in  this 
country.  Judge  Scott  stated  that  they  were 
designed  to  compel  a  cessation  from  labor, 
that  there  might  not  be  a  profanation  or 
desecration  of  the  day.  State  v.  Ambs,  20 
Mo.  210.  Judge  Burgess  said  In  State  v. 
Granneman,  132  Mo.  326,  33  S.  W.  781,  that 
tbe  policy  of  such  laws  was  "to  compel  the 
observance  of  Sunday  as  a  day  of  rest." 
But  while  those  cases  may  show  the  object 
of  Sunday  laws  and  the  cause  back  of  their 
enactment,  they  throw  no  light  on  the  puz- 
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sling  worda,  "necessity"  and  "charity."  "Ne- 
cessity" la  the  word  with  wblcb  we  are  now 
ctHicemed. 

The  only  necessity  which  was  brought  for- 
ward by  defendant  In  his  defense  was  that 
be  had  a  contract  to  thresh  his  neighbor's 
wheat  on  Monday,  which  was  then  standing 
in  shoch  In  the  field.  But  that  (If  a  neces- 
sity at  all)  was  a  necessity  voluntarily 
brought  about  by  himself,  and  la  not  allow- 
able as  a  defense.  State  t.  Wellott,  54  Mo. 
App.  310. 

The  upshot  of  the  contention  is  that  It  was 
more  convenient  to  move  the  engine  on  Sun- 
day In  consequence  of  work  to  begin  on  Mon- 
day morning,  and  "threshing  preparations" 
having  all  been  made  by  the  owner  of  the 
wheat  But  that  will  not  do.  For  "it  is  no 
sufficient  excuse  for  work  on  the  Lord's  Day 
that  It  is  more  convenient  or  profitable  if 
then  done  than  It  would  be  to  defer  or  omit 
it"  Commonwealth  v.  Sampson,  97  Mass. 
407.  "The  cleaning  out  of  a  wheel  pit  on 
the  Lord's  Day,  for  the  purpose  of  prevent- 
ing the  stoppage  on  a  week  day  of  mills 
which  employed  many  hands,  is  not  a  work 
of  necessity."  McGrnth  v.  Merwln,  112 
Mass.  467,  17  Am.  Rep.  119.  A  person  can- 
not "supply  fresh  meat  to  marketmen  whom 
his  master  has  agreed  to  supply  therewith, 
although  he  could  not  do  this,  in  addition  to 
his  other  work,  on  Monday  morning,  and  his 
master,  by  reason  of  being  ill,  Is  unable  to 
do  it  himself."  Jones  y.  Andover,  10  Allen, 
18.  A  person  traveling  "on  the  Lord's  Day 
to  ascertain  whether  a  house  which  he  has 
hired,  and  into  which  he  intends  to  move  the 
next  day,  has  been  cleaned,  is  not  traveling 
from  necessity."  Smith  v.  Ry.  Co.,  120  Mass. 
490,  21  Am.  Rep.  538. 

If  it  had  appeared  that  the  engine  thus  un- 
avoidably left  in  the  highway  was  an  ob- 
struction interfering  with  travel,  either  by 
actual  obstruction  or  the  scaring  of  horses,  a 
ditTcrent  case  would  have  been  before  us; 
for  it  may  be  that  such  and  perhaps  other 
reasons  of  kindred  nature  might  have  made 
a  real  necessity  to  remove  it  Nothing  of 
that  nature  appears  in  the  case,  and  no  Issue 
of  that  kind  was  tried.  We  therefore  feel 
constrained  to  hold,  with  the  trial  court  that 
defendant  was  not  entitled  to  a  peremptory 
instruction. 

What  we  have  already  said  makes  lltfle 
consequence  of  objections  to  evidence  which 
defendant  made  as  the  case  progressed  con- 
cerning the  good  state  of  weather,  and  there 
being  no  probability  of  the  wheat  injuring  by 
delay.  If  this  had  been  a  case  of  Impending 
necessity  to  thresh  the  wheat  at  that  partic- 
ular time  on  account  of  a  condition  of  weath- 
er, it  might,  in  certain  circumstances,  have 
been  a  good  defense  to  be  made  to  appear  by 
the  defendant.  But  we  do  not  wish  to  make 
decision  of  cases  not  In  the  record.  We  are, 
however,  satisfied  that  no  harm  resulted  to 
defendant,  since,  if  for  no  other  reason,  bis 
own  testimony.  In  the  views  we  have  herein 


set  oat,  showed  bim  to  have  violated  the 
statute. 

2.  It  appears  that  some  days  prior  to  this 
case  being  called  for  trial  the  court  had  dis- 
charged the  regular  panel,  and  when  this 
case  came  up  the  sheriff  was  ordered  to  sam- 
mon  a  Jury.  Objection  was  made  to  the 
jury  as  summoned  by  the  sheriff,  on  the 
ground  that  the  statute  (section  3768,  Rev. 
St  1899)  provides  that  juries  are  to  be  drawn 
by  the  county  court.  We  believe  the  objec- 
tion to  be  unsound.  Besides,  the  statute  hav- 
ing been  held  to  be  dhrectory  (State  v.  Pitts. 
68  Mo.  656;  State  v.  Knight,  61  Mo.  373),  the 
next  following  section  empowers  the  sheriff 
to  summon  grand  Jurors  when  the  county 
court  falls  to  act  and  for  the  same  reason 
authorizes  the  conrt  to  order  the  sheriff  to 
summon  a  petit  Jury  from  by-standers.       , 

What  we  have  already  said  in  effect  dis- 
poses of  defendant's  complaint  of  the  court's 
action  in  refusing  his  first  instruction. 

The  Judgment  is  affirmed.    All  concur. 


WALTHBN  V.  WALTHEN. 

(Coort  of  Appeals  at   St  Louis,  Mo.    March 

31,  1903.) 

DIVORCE— DKSBRTION—SBPARATION— 
CONSENT. 
1.  Plaintiff  in  a  suit  for  divorce  for  deser- 
tion testified  that  she  lived  pleasantly  with  de- 
fendant until  a  few  weelcs  before  the  alleged 
desertion,  when  she  prosecuted  an  investiga- 
tion as  to  whether  he  was  doing  nightwork, 
as  he  said,  and,  finding  that  he  was  not  she 
became  angry  with  him.  A  quarrel  ensued, 
which  led  to  the  separation.  Plaintiff  testified 
that  she  did  not  care  much  abont  defendant's 
leaving  her,  and  made  no  inquiry  for  him,  bat 
that  she  would  have  lived  with  him  if  he  had 
stayed  at  home.  HM,  that  the  evidence  war- 
ranted an  inference  that  the  separation  was  by 
mutual  consent,  and  was  therefore  insufficient 
to  justify  a  divorce. 

Appeal  from  St  Louis  Circuit  Court:  D. 
D.  Fisher,  Judge. 

Suit  by  Barbara  Walthen  against  Claude 
Waithen  for  divorce.  From  a  decree  dismiss- 
ing the  bill,  plaintiff  appeals.    Affirmed. 

Kurt  Von  Reppert,  tw  appellant 

Opinion. 

GOODE,  3.  The  parties  to  tills  action 
were  married  May  14,  1901,  and  lived  togeth- 
er until  August  22d  thereafter,  when,  the  pe- 
tition alleges,  the  defendant  left  home,  and 
has  since  continuously  absented  himself  from 
the  plaintiff,  without  cause,  for  more  than 
one  year.  The  action  was  begun  by  personal 
service  on  the  defendant,  but  he  filed  no 
answer  and  made  no  appearance.  At  the 
conclusion  of  the  testimony  for  the  plaintilf 
the  circuit  court  dismissed  her  bill  without 
prejudice,  and  an  appeal  was  taken  from  that 
judgment  to  this  court. 

We  have  perused  the  evidence,  and  are  dis- 
inclined to  Interfere  with  the  decision  below. 

1[  1.  Sm  Divorce,  vol.  17,  Cent  Dig.  St  lU,  Ut. 
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In  our  opinion,  the  testimony  warrants  the 
InferMice,  If  It  does  not  compel  it,  that  these 
parties  separated  by  mutual  consent,  and  that 
there  was  in  no  proper  sense  a  desertion  or 
abandonment  of  plaintiff  by  defendant  She 
testified  that  defendant  always  treated  her 
well  and  they  got  along  together  pleasantly 
until  a  few  weeks  before  the  alleged  deser- 
tion, when  she  prosecuted  an  Investigation  to 
see  whether  be  was  doing  nlghtwork,  as  he 
said  he  was,  and,  finding  out  that  he  was  not, 
she  grew  very  angry  with  him.  This  quarrel 
apparently  led  to  the  separation.  Plaintiff 
further  testified  she  did  not  care  much  about 
his  leaving  her,  and  made  no  inquiry  for  him, 
but  that  she  would  have  lived  with  him  if 
he  had  stayed  at  home. 

The  proof  of  desertion,  considered  in  its 
best  phase,  is  very  weak,  and  we  affirm  the 
Judgment.    All  concur. 


STATE  ex  rel.  COPE  et  aL  t.  BENNETT 
et  aL 

(Court   of  Appeals  at  St.   Louis,  Mo.    March 
81.  1903.) 

INTOXICATING  LIQTTORS-DRAMSHOP  LICBNSB8 
—ISSUANCE— STATUTES— BONDS— CONDITIONS 
FRBCBDBNT  —  CERTIORARI  —  APPLICATION 
— VjiRlFICATION. 

1.  >Vhere  a  writ  of  certiorari  was  issued  to 
veview  the  issuance  of  a  liquor  license  for  er- 
rors appearing  of  record,  as  the  applicatioo 
need  not  be  verified,  it  was  immaterial  that 
one  of  the  relators  administered  the  oath  to 
bis  co-relators. 

2.  Bev.  St  1899,  |  2996,  authorizing  the  is- 
suance of  dramshop  licenses,  provides  that  the 
county  court  shall  require  of  the  person  apply- 
ing for  Buch  license  that  he  give  bond  in  the 
sum  of  $2,000,  to  be  approved  by  the  court, 
conditioned  as  provided.  Held,  that  the  giving 
and  approval  of  such  bond  is  a  condition  prece- 
dent to  the  authority  of  the  court  to  issue  the 
license,  and  a  license  issued  without  the  ap- 
jwoval  of  such  bond  is  void. 

Appeal  from  Circuit  Court  Dent  County; 
li.  B.  Woodside,  Judge. 

Certiorari  by  the  state,  on  the  relation  of 
J.  J.  Cope  and  others,  against  H.  A.  Ben- 
nett and  others.  From  a  judgment  in  favor 
of  relators,  defendants  appeal.    Affirmed. 

L.  Judson,  for  appellants.  J.  J.  Cope,  for 
respondents. 

REYBURN,  J.  The  relators,  the  respond- 
ents In  this  court,  presented  their  petition,  at 
the  relation  of  the  state  of  Missouri,  to  the 
circuit  court  of  Dent  county,  praying  that  a 
writ  of  certiorari  be  issued,  requiring  appel- 
lants, who  constituted  the  county  court  of 
Dent  county— commanding  them— to  certify 
to  the  circuit  court  the  record  of  their  pro- 
ceedings by  which  a  dramshop  license  was 
granted  to  J.  L.  Chambers.  The  allegations 
of  the  petition  material  to  quote  are  that  re- 
lators are  resident,  assessed,  taxpaylng  citi- 
zens of  the  city  of  Salem;  that  the  defend- 
ants compose  the  county  court  of  Dent  coun- 
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ty,  and  on  the  14tb  day  of  August,  1902,  a 
proceeding  was  begun  before  such  county 
court  by  J.  L.  Chambers  to  obtain  a  license 
for  a  dramshop  in  block  10,  west  side  of  tlic 
creek,  in  the  city  of  Salem,  a  city  of  less  than 
2,000  Inhabitants;  that  such  county  court  on 
the  14th  day  of  August  acted  therein  without 
authority  of  law,  in  that  the  petition  of 
Chambers  did  not  contain  a  majority  both  of 
assessed  taxpaylng  .citizens  and  guardians 
of  minors  owning  property  therein,  and  in 
the  block  where  the  dramshop  was  to  be 
kept,  as  shown  by  the  last  previous  annual 
assessment  and  vote  of  the  city,  nor  did  it 
so  appear  from  the  petition  or  any  part  of 
the  record;  that  the  county  court  on  the,  14th 
day  of  August,  1902,  granted  Chambers  such 
license,  and  said  license  was  by  the  clerk  of 
the  court  under  the  orders  of  the  court  on 
the  20th  day  of  August  1002,  issued  and  de- 
livered to  Chambers,  under  which  he  Is  sell- 
ing Intoxicating  liquors,  without  such  court 
first  approving  a  bond  in  the  sum  of  $2,000, 
as  required  by  section  2995,  Rev.  St  1899. 
After  the  issuance  and  service  of  the  writ, 
the  defendants  appeared  and  filed  a  motion 
to  quash,  averring  that  the  petition  was  not 
signed  and  verified  as  the  law  directs:  being 
signed  by  J.  J.  Cope  as  a  petitioner,  and  ver- 
ified by  his  copetitioners  before  him  as  no- 
tary public.  The  motion  was  overruled,  and, 
in  opposition  to  the  writ  defendants,  as  Jus- 
tices of  the  county  court,  made  a  return  to 
the  circuit  court  of  the  record  and  proceed- 
ings before  them  in  the  matter  of  the  grant- 
ing of  the  dramshop  license  in  question,  from 
which  it  appeared  that  the  petition  was  filed 
August  20,  1902,  and  the  license  granted 
thereunder  to  Chambers  for  a  period  of  six 
months  from  the  18th  day  of  August,  1902. 
It  further  appears  in  the  order  of  the  county 
court  grantiug  the  license  that  at  the  time  the 
license  was  Issued  no  bond  had  been  tendered 
or  approved  by  the  county  court;  but  a  bond 
is  among  the  proceedings,  bearing  no  date  or 
file  marks,  but  indorsed  as  taken  and  ap- 
proved the  18th  day  of  August  1902,  by  J. 
H.  Sharp,  clerk  of  the  county  court 

1.  As  hi  this  state  no  statutory  provisions 
exist  regulating  proceedings  for  such  writs, 
it  must  be  assumed  that  the  procedure  is  the 
same  as  at  common  law.  State  v.  Schneider, 
47  Mo.  App.  669.  In  the  absence  of  statutory 
requirements,  the  petition  need  not  be  sworn 
to  for  errors  appearing  of  record;  and,  after 
return  thereto  has  been  made.  It  is  imma- 
terial whether  the  affidavit  on  which 'the  cer- 
tiorari was  granted  was  sufficient  or  insuffi- 
cient 2  Spelling,  Injunction  &  Other  Ex- 
traordinary Remedies  (2d  Ed.)  p.  1725,  i  1990. 
In  granting  or  refusing  such  an  extraordi- 
nary remedy,  the  court  has  a  wide  latitude 
of  discretion,  and,  where  the  writ  has  been 
issued  in  the  absence  of  a  showing  to  the 
contrary,  it  will  be  presumed  that  the  court 
awarding  it  exercised  a  sound  discretion  in 
Its  issuance.    State  ex  rel.,  eta,  v.  Moore,  81 
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Mo.  App.  11;  2  Spelling,  Injunction  &  Other 
Extraordinary  Remedies  (2d  Ed.)  p.  1646,  i 
1905.  The  objection  presented  that  J.  J. 
Cope,  appearing  as  a  relator,  administered 
the  oath  to  the  application  for  the  'writ  to 
his  co-relators,  and  therefore  the  writ  should 
not  have  Issued,  will  therefore  he  overruled. 

2.  By  section  2995  of  chapter  22,  Rev.  St 
1899,  governing  dramshops,  and  kindred  sub- 
jects, before  a  license  a»  a  dramshop  keeper 
is  permitted  to  be  granted,  the  county  court 
is  directed  to  require  of  the  person  applying 
for  such  license  that  he  give  bond  in  the 
sum  of  $2,000,  with  two  or  more  resident 
sureties,  to  be  approved  by  the  court,  condi- 
tion^ as  provided.  The  language  of  the 
statute  is  dear,  explicit,  and  unequivocal; 
and,  before  the  court  had  lawful  authority  to 
issue  the  license  applied  for,  the  terms  under 
which  it  Is  to  be  granted  must  be  complied 
with;  and,  as  a  condition  precedent  to  the 
Issuance  of  the  license,  the  applicant's  bond 
must  be  executed  and  approved  by  the  court 
Itself.  State  v.  Schneider,  47  Mo.  App.  669. 
And  such  facts  should  have  affirmatively  ap- 
peared in  the  record  of  the  proceedings.  The 
provisions  of  the  statute  are  mandatory,  and 
not  directory,  and  a  substantial  compliance 
with  the  requirements  of  the  law  therewith 
Is  exacted  to  render  valid  the  grrantlng  of  the 
license.  State  v.  Schneider,  supra;  State  t. 
Heege,  37  Mo.  App.  338. 

It  follows,  therefore,  that  the  order  of  the 
county  court  granting  J.  L.  Chambers  a 
license  was  without  warrant  of  law.  Illegal, 
and  void;  and. the  judgment  of  the  circuit 
court  annulling  the  order  of  the  county  court 
in  granting  such  license,  and  revoking  such 
license,  is  hereby  affirmed. 

BLAND,  P.  J.,  and  600DB,  J.,  concur. 


COGAN  T.  CASS  AVE.  &  F.  G.   RT.  CO.* 

(Court  of  Appeals  at  St.  Iionis,  Mo.    Dec.  23, 
1902.) 

STREET  RAILWAYS  —  PERSONAL  INJURIES- 
DUTY  OP  PUBLIC  TO  LOOK  OUT  FOR  CARS— 
NBGLIOBNCE  —  ADMISSIONS  —  EVIDENCE  — 
INSTRUCTIONS-TRIORS. 

1.  The  stronKOst  admissions  which  a  party 
makes  against  himself  are  those  by  which  he 
must  be  concluded  in  determinio);  the  effect  of 
his  testimony,  unless,  before  closing  his  evi- 
dence, he  shows  that  there  was  some  mistake 
or  misapprehension  in  what  he  stated. 

2.  Plaintiff  admitted '  that  he  was  driving  in 
the  rails  of  a  street  car  track,  and  was  com- 
ing on  a  cross-track,  when  he  first  saw  the  car 
approaching  on  the  cross- track,  very  near  to 
him,  and  stated  that  he  thought  he  had  time  to 
pass;  that  when  he  realized  that  the  car  was 
going  to  catch  him  his  horses  "were  going  to- 
wards the  crossing  on  the  track,"  and  that 
he  was  struck  before  be  got  off.  Beld  to  show 
a  want  of  ordinary  care,  which  precluded  his 
recovery. 

3.  The  rule  that  where  defendant,  by  ordi- 
nary care,  may  discover  and  avert  the  peril 
wherein  plaintiff  has  negligently  placed  himself, 
It  Is  defendant's   duty  to   exercise   such   care, 

•Rehearing  denied  April  14,  ISOt. 


does  not  apply  where  there  it  no  teatimooy 
tending  to  show  the  facts  essential  to  Its  ap- 
plication. 

4.  In  determining  whether  or  not  plaintiff  has 
a  case  to  submit  to  triors  of  the  jomed  issues, 
he  Is  entitled  to  the  benefit  of  every  fact  in 
evidence  favorable  to  his  contention,  and  of 
every   reasonable  inference  therefrom. 

5.  Where,  after  giving  plaintiff  the  foil 
weight  of  every  fact  In  evidence  favorable  to 
his  contention,  and  of  every  reasonable  infei^ 
ence  therefrom,  there  is  no  testimony  to  sup- 
port his  contention  on  some  material  and  essen- 
tial feature  of  his  case,  the  court  may  properly 
give  a  binding  instruction  to  find  for  detenoant 

Appeal  from  St  Louis  Circuit  Court;  Selden 
P.  Spencer,  Judge. 

Action  by  Richard  Gogan  against  the  Cass 
Avenue  &  Fair  Grounds  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

W.  H.  Sanders  and  Boyle,  Priest  &  Leh- 
man, for  appellant  A.  E.  Taylor,  for  re- 
spondent 

BARCLAT,  J.  Plaintiff  has  a  verdict  and 
judgment  in  the  circuit  court  in  this  action 
for  injuries  sustained  by  him  in  a  collision 
In  June,  1899,  with  a  street  railway  car  op- 
erated by  the  defendant  company.  He  began 
tiis  action  before  Justice  Cullinane,  and  on 
appeal  the  case  was  tried  anew,  with  the  re- 
sult of  a  finding  and  judgment  for  plain- 
tiff in  the  sum  of  $550.  Defendant  then 
prosecuted  this  appeal  after  taking  the  nec- 
essary steps  for  that  purpose. 

Plaintiff's  case,  as  stated  by  him  as  a 
vritness,  discloses  that  be  was  a  man  of 
about  56  yeara  at  the  time  of  the  mishap  In 
suit  He  was  engaged  In  hauling  for  one  of 
the  electric  power  companies,  and  was  on 
his  way  from  home  to  work,  driving  a  two- 
horse  team  In  a  wagon,  almost  empty,  at 
about  6:20  a.  m.,  June  21,  1899.  The  colli- 
sion took  place  at  Fourteenth  and  Carr 
streets,  in  St  Louis.  Plaintiff  was  driving 
south  on  Fourteenth  street  and  the  car 
which  hit  his  wagon  was  moving  east  on 
Carr  street  The  day  was  bright  and  clear. 
Plaintiff's  own  story  of  the  affair,  or  the 
material  features  of  it  had  better  be  given 
in  his  own  language  as  it  appears  in  certain 
passages  of  his  testimony,  as  follows:  "Q. 
Now,  you  were  driving  south  on  Fourteenth 
street  with  your  team?  A.  Yes,  sir.  Q.  Was 
your  wagon  empty,  or  did  it  have  any  load? 
A.  It  had  nothing  only  me  and  the  feed  box; 
that  is  all.  Of  course,  you  don't  want  to 
work  all  day  without  eating  something,  do 
you?  Q.  Well,  now,  as  you  approached  and 
were  crossing  Carr  street  how  were  you 
moving— in  a  walk,  or  trot?  A.  I  was  going 
In  what  you  call  a  llttie  'dog  trot';  just  trot- 
ting along  something  like  a  good  spring  walk. 
Horses  tliat  are  used  to  going  that  way  go 
easier  than  in  a  spring  walk.  Q.  Now,  In 
what  part  of  Fourteenth  street  were  you 
driving?  A.  I  was  in  the  middle  of  the 
track,  going  south.  Q.  Was  your  wagon  In 
the  track?    A.  Tes,  sir;    on  the  Fourteenth 
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street  track,  going  south.  Q.  There  was  a 
railroad  track  on  Fourteenth  street,  was 
there?  A.  Yes,  sir;  of  course  there  was. 
Q.  Now,  on  Carr  street  was  the  defendant's 
track— the  Cass  avenue  and  Fair  Grounds 
Railway  Company?  A.  Tes,  sir.  Q.  Did 
they  have  one  track  or  two  tracks  on  Carr 
street?  A.  Now,  I  don't  exactly  know,  but 
I  know  there  is  one.  I  don't  know  whether 
It  has  a  double  track  on  that  street  or  not 
Q.  Well,  when  you  were  coming  into  Carr 
street  did  you  look  west  to  see  if  there  was  a 
car  coming?  A.  I  did.  Q.  Did  you  see  a 
car?  A.  I  did.  I  seen  a  car  about  200  or 
250  feet  from  me,  coming  down.  The  car 
was  going  east  Q.  Well,  it  was  coming  to- 
wards yon?  A.  Tes,  sir.  Q.  Looking  up  the 
street  and  seeing  the  car  coming,  could  you 
tell  anything  about  Its  speed?  A.  Well,  sir, 
I  conld  not  tell  exactly  how  fast  they  were 
going  until  they  struck  me,  and  I  know  they 
knocked  me  down  pretty  quick.  Q.  Where 
■were  you  when  you  realized  that  the  car 
was  about  to  catch  you  on  the  track?  Had 
your  horses  crossed  the  track,  or  on  the 
track,  or  how?  A.  They  were  going  towards 
tlie  crossing  on  the  track,  and  I  was  Bitting 
In  the  middle  of  the  wagon  on  a  seat  and  I 
thought  I  had  time  to  pass,  and  before  I 
Rot  off  the  track  I  was  struck.  Q.  Well,  I 
nsked  you  If  at  that  time  your  horsss  wore 
on  the  track?  A.  When  I  saw  the  car?  Q. 
No,  when  you  first  saw  the  car;  as  I  under- 
stood yon,  you  were  Just  coming  on  Carr 
street?  A.  No,  I  was  coming  onto  the  track. 
Q.  About  how  wide  Is  Carr  street?  Do  you 
remember  or  do  you  not?  A.  Well,  I  should 
think  it  is  about— It  is  a  public  thoroughfare- 
it  Is  over  forty  feet.  I  think  that  is  about  it 
Q.  Now,  I  ask  yon  the  question,  where  were 
yon  when  you  saw  the  car  was  coming  dan- 
gerously close  to  you?  Were  your  horses 
across  the  track,  or  on  the  track?  A.  They 
were  Just  crossing  on  the  track  when  the  car 
struck  me.  Q.  Were  the  horses  on  the  track, 
or  your  wagon?  A.  My  wagon  was  on  the 
track,  and  the  hind  i>art  of  the  horses  were 
just  getting  off  the  track  when  I  was  knocked 
down.  Q.  How  long  was  your  wagon— about 
how  many  feet  in  length?  You  had  a  tongue 
to  your  wagon,  did  you?  A.  Yes,  sir;  I 
could  not  drive  it  without  a  tongue.  Q. 
Well,  you  had  a  tongue  to  It?  A.  Yes,  sir. 
Q.  Now,  cab  you  tell  the  Jury  about  how 
long  from  tongue  to  rear  the  wagon  was— 
the  wagon  and  team— about  how  many  feet: 
25  or  30,  or  what?  A.  I  should  say  about 
20  feet  Q.  The  whole  leng^th  of  wagon  and 
team?  A.  I  think  about  25  feet;  probably 
a  little  more.  Q.  Were  these  large  or  small 
horses?  A.  They  were  a  large  team.  One 
was  16%  hands  high  and  one  18.  Q.  The 
length  of  the  horses  would  be  about  what— 
that  la,  hitched  to  the  wagon— the  length 
wonld  be  about  what?  A.  I  should  think 
they  would  come  very  near  10  feet  The 
coupling  pole,  I   should  think,   was  12  or 


14,feet  Q.  The  tongue,  you  mean?  A  Yes, 
sir;  some  12  or  14  feet  long.  It  is  longer 
than  the  horses  maybe  two  feet  because 
they  must  have  something  to  bear  back  on. 
Q.  Now,  what  part  of  your  wagon  or  team 
did  the  car  strike?  A  It  struck  me  about 
the  center.  I  dashed  in  from  the  hind  wheel 
and  struck  the  forward  bound,  and  I  did  not 
know  anything  more  after  that.  Q.  Do  you 
know  how  you  fell,  or  where  yon  fell?  A.  I 
know  very  well  I  thought  my  neck  was 
broke  against  the  car,  and  I  dropped  down 
between  the  car  and  the  wagon,  and  I  could 
not  tell  you  any  more.  I  thought  my  neck 
was  broke."  The  foregoing  quotation  Is  from 
plaintiff's  direct  examination.  On  cross-ex- 
amination he  made  the  following  further 
statements:  "Q.  Now,  Mr.  Cogan,  you  were 
driving  these  two  horses  south  on  Fourteenth 
street?  A.  Yes,  sir.  Q.  You  were  going  to 
work?  A.  Yes,  sir.  Q.  Going  down  to  the 
comer  of  Nineteenth  and  Locust  streets  to 
work  that  day?  A.  Yes,  sir.  Q.  At  what 
rate  of  speed  were  you  driving  south  on 
Fourteenth  street?  A.  It  was  my  nearest 
route.  Q.  I  say  at  what  rate  of  speed  were 
you  driving— how  fast?  A.  Well,  something 
in  a  small  trot;  what  you  call  a  little  Jog  trot 
Q.  Just  a  little  faster  than  a  walk?  A  good 
walk?  A.  Yes,  sir.  You  see,  lots  of  horses 
walk  as  fast  as  that  kind  of  a  trot  Q.  Well, 
you  were  going  four  or  five  miles  an  hour? 
A  Yes,  sir;  four  or  five  miles  an  hour.  I 
wanted  to  get  there  first  in  the  morning. 
Q.  You  were  in  a  hurry  to  get  to  work?  A. 
Undoubtedly.  The  first  man  there  has  the 
first  load.  Q.  Now,  Fourteenth  street  is  a 
narrow  street  Is  It  not?  A.  Oh,  I  don't  think 
so.  Q.  Well,  what  Is  the  width  of  it  about? 
A.  It  Is  a  pretty  wide  street  I  think.  Q. 
Well,  what  Is  the  width?  A.  I  think  about 
forty  feet  Q.  And  what  Is  the  width  of  Carr 
street?  A.  I  think  about  the  same.  I  think 
there  is  a  ten-foot  sidewalk.  Q.  There  Is  a 
single  car  track  on  Fourteenth  street  and  a 
single  track  on  Oarr  street,  is  there  not?  A 
I  don't  know.  I  think  there  is  on  Fourteenth 
street  Q.  You  say  you  were  driving  south 
In  the  track?  A.  Yes,  sir.  Q.  Isn't  there  a 
church  at  the  northwest  comer  of  Carr  and 
Fourteenth  streets?  A.  Yes,  sir.  Q.  That 
church  Is  built  right  up  to  the  building  line? 
A.  Something  like  It  Q.  Well,  as  a  matter 
of  fact  the  comer  of  the  church  comes  flush 
up  to  the  building  line?  A.  What  do  you 
call  the  building  line?  Q.  I  thought  every- 
body in  town  knew  what  the  building  line 
was.  For  Instance,  this  Is  the  car  (illustrat- 
ing) and  this  the  church  (illustrating),  there 
is  no  vacant  space  there  except  the  side- 
walk? A.  That  Is  an.  Q.  Then,  there  is  a 
row  of  tree  boxes  along  the  north  side  af 
Carr  street?  A.  I  think  there  is.  •  •  • 
Q.  By  Mr.  Saunders:  That  was  an  open  wag- 
on? A.  It  was  not  a  covered  wagon,  I  am 
sure,  to  haul  dirt  with.  The  Court  (to  wit- 
ness):   Just  answer  the  question.    He  has 
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tlie  right  to  aak  yon  any  question  he  desires. 
Q.  By  Mr.  Saunders:  That  was  an  open  wag- 
on? A.  Yes,  sir.  Q.  It  had  a  seat  in  front? 
A.  No,  sir;  I  had  a  board  right  across  the 
center  of  the  wagon.  Q.  There  was  a  board 
across  the  center  of  the  wagon,  and  you  were 
sitting  on  that  board?  A.  Undoubtedly.  Q. 
Now,  when  you  drove  into  Carr  street,  you 
say  you  looked  up?  A.  I  did.  Q.  Where 
were  you  at  the  time  you  looked  up?  A.  I 
was  In  the  wagon.  Q.  I  understand  that, 
but  whereabouts  on  Carr  street  were  you? 
A.  I  was  Just  getting  about  to  the  building 
line,  as  you  call  it,  when  1  saw  the  car  com- 
ing, and  the  car—  I  thought  I  could  pass  it 
I  thought  It  was  about  200  or  250  feet  away. 
Q.  You  had  cleared  the  building  line  before 
you  looked  up,  is  that  right?  A.  Yes,  sir;  I 
could  not  look  op  and  the  church  be  there. 
I  could  not  look  through  the  church,  could  I? 
Q.  Now,  how  far  were  you  from  the  track  at 
the  time  you  looked  up?  A.  Well,!  could 
not  be  very  far  from  tlie  track.  •  •  •  Q. 
I  say  you  were  fifteen  or  twenty  or  twenty- 
live  feet  away  from  the  rail  when  you  looked 
up?  A.  I  suppose  so.  Q.  And  the  car  at 
that  time  was  250  feet  west  of  you,  coming 
east?  A.  Something  like  that.  Q.  The  car 
was  coming  downgrade,  was  it  not?  A.  Of 
course.  You  know  It  is  downgrade  there. 
Q.  Now,  It  is  about  one  hundred  yards.  Is  it 
not,  between  Fourteenth  and  Ftfteenth 
streets?  A.  Well,  I  don't  know,  now.  Q. 
Well,  it  is  an  average  city  block  there?  A. 
Yes,  sir.  Q.  When  yon  saw  this  car,  then.  It 
was  still  a  little  east  of  Fifteenth  street.  Is 
that  right?  When  you  saw  the  car  you  said 
it  was  about  250  feet  away?  A.  Yes,  sir. 
Q.  And  it  was  just  a  little  east  of  Fifteenth 
street,  is  that  right?  A.  Well,  I  suppose  so. 
Q.  Now,  then,  did  yon  continue  to  look  at  the 
car,  or  drive  on  across  the  track  without  look- 
ing? A.  I  drove  on  across  without  looking 
any  more.  Q.  You  did  not  look  any  more? 
A.  No,  I  was  driving,  and  the  car  came  and 
struck  me.  Q.  Did  you  Increase  the  speed 
of  your  horses?  A.  I  had  them  going  tbe 
said  gait,  but  I  believe  I  turned  the  whip  on 
them  when  I  saw  the  car  getting  so  close. 
Q.  You  threw  the  whip  on  them  when  you 
saw  the  car  was  so  close?  A.  Yes,  sir.  Q. 
Then  you  increased  the  speed?  A.  Well,  I 
did;  yes,  sir.  Q.  But  as  a  matter  of  fact 
you  whipped  up  your  horses  when  yon  saw 
the  car  coming  closer.  A.  Yes,  sir.  Q.  How 
far  was  the  car  away  from  you  when  you 
whipped  up  your  horses?  A.  I  could  not  ex- 
actly say.  Q.  Well,  about?  A.  I  don't 
know.  Q.  Well,  you  can  give  me  some  idea, 
can't  you?  The  car  was  250  feet  away  when 
you  first  saw  it?  A.  The  car  was  maybe  50 
or  60  feet.  Q.  And  where  were  your  horses 
at  that  time?  A.  Crossing  the  track.  Q. 
And  you  were  going  between  four  and  five 
miles  an  hour  before  you  got  there,  and  you 
increased  the  speed  as  you  got  on  the  track? 
A.  I  did  the  best  I  could  to  get  off.    Q.  What 


part  of  your  wagon  was  struck?  A.  About 
the  center  of  the  wagon.  The  hind  wheel 
was  struck  first  and  thai  the  hound  right  in 
the  middle  of  tbe  wagon.  Q.  Were  yon  driv- 
ing straight  across  the  track  ot  had  you 
turned?  A.  I  was  driving  straight  across  on 
tbe  Fourteenth  street  track.  I  was  on  that 
track,  and  I  was  in  that  track  when  I  was 
struck.  •  •  •  Q.  Did  you  notice  the  mo- 
torman  at  all  at  these  various  times  you 
looked  up  when  tlie  car  was  coming?  A.  I 
seen  the  motorman  on  the  car,  and  he  never 
put  on  any  brake  until  he  had  me  knocked 
down  pretty  near.  Until  he  was  as  near  to 
me  as  I  am  to  that  south  wall  of  this  court- 
room. Q.  Yon  said  just  now  that  you  looked 
up  when  you  started  across  the  track,  and 
saw  the  car  250  feet  away.  Was  that  tbe 
first  time  you  looked  up?  A.  Yes,  sir.  Q. 
And  the  second  time  you  looked  up  the  car 
was  60  or  60  feet  away?  A.  Yes,  sir.  Q. 
And  you  whipped  up  your  horses?  A.  And 
the  motorman  started  to  put  on  the  brake 
tben,  and  he  never  rang  any  bell  or  drew  a 
brake  until  he  struck  me.  Q.  Now,  you  say 
that  you  looked  up  the  first  time,  and  the  car 
was  250  feet  away,  and  the  second  time 
when  It  was  50  or  60  feet  away,  and  at  that 
time  you  urged  your  horses  on.  Is  that 
right?  A.  Well,  yes,  sir.  Q.  Did  yoa  ever 
look  up  again  toward  the  motorman?  A.  I 
don't  believe  I  did  until  I  was  knocked  down. 
Q.  When  you  looked  up  the  second  time,  the 
motorman  was  putting  on  the  brake?  A. 
He  was,  but  he  was  as  near  to  me  as  that 
cloclc  Q.  You  say  it  was  60  or  60  feet 
away?  A.  Yes,  sir.  Q.  The  motorman  was 
then  putting  on  the  brake?  A.  Yes,  sir;  be 
was  putting  on  the  brake.  He  did  not  ring 
the  bell.  Q.  But  he  was  putting  on  the 
brake?  A.  Yes,  sir.  Q.  That  was  the  sec- 
ond time  you  looked  up?    A.  I  believe  so." 

1.  In  the  foregoing  quotations  are  found 
the  material  statements  of  plaintiff  bearing 
directly  ou  the  chief  contention  of  defend- 
ant, which  is  that  the  testimony  does  not  war- 
rant the  submission  of  the  case  to  the  jury. 
That  contention  was  made  in  the  trial  court 
by  a  peremptory  Instruction  to  the  jury  to 
find  for  defendant,  which  the  court  declined 
to  give.  There  is  some  contradiction  In  the 
plaintiff's  own  testimony  touching  the  time 
when  he  first  saw  the  approaching  car  which 
hit  his  wagon  and  touching  tbe  distance  be- 
tween the  car  and  him  at  that  time.  But  the 
strongest  admissions  which  he  makes  against 
himself  are  those  by  which  he  must  be  con- 
cluded in  determining  the  effect  of  his  testi- 
mony. From  tbe  general  rule  that  plaintiff's 
admissions  in  evidence  are  binding  upon  him 
(for  the  purposes  of  the  trial  when  they  are 
made),  it  is  a  necessary  deduction  that  the 
strongest  admission  he  so  makes  must  be 
accepted  as  the  extent  of  bis  concession,  un- 
less (before  he  closes  his  evidence)  be  shows 
that  there  was  some  mistake  or  misapprehen- 
sion In  what  he  stated.    The  general  rule  It- 
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selt  Is  TTell  estabUsIied  In  this  state.  Shirts 
V.  Overjohn,  60  Mo.  308;  Bogle  v.  Nolan,  96 
Mo.  91,  9  S.  W.  14;  Feary  v.  Railway,  162 
Mo.  75,  62  S.  W.  462.  Here  the  plaintiff  ad- 
mitted that  be  was  drlvlug  south  In  the  rails 
of  the  street  car  track  ou  Fourteenth  street, 
and  that  "he  was  coming  on  to  the  track" 
when  he  first  saw  the  car.  He  stated  further 
that  he  "thought  he  had  time  to  pass,"  that 
when  he  realized  that  the  car  was  about  to 
catch  him  on  the  track  the  horses  "were  go- 
ing toward  the  crossing  on  the  track,"  and 
that  before  he  got  off  the  track  he  was  struck. 
1 1  is  clear  beyond  the  possibility  of  a  reason- 
able Inference  to  the  contrary  that  he  saw 
tlie  car  approaching,  that  he  was  very  near  It 
then,  and  that  he  drove  ahead  In  front  of  It, 
expecting  to  pass  In  safety,  but  missing  It, 
unfortunately.  It  was  his  duty  to  nse  ordi- 
nary care  to  look  out  to  see  the  car  on  the 
cross  street  he  was  entering  as  he  drove 
along  Fourteenth  street.  According  to  his 
admissions  aforesaid,  be  did  not  do  so  until 
too  late,  and  then  he  thought  he  had  time  to 
pass  In  front  of  the  car,  and  drove  on.  We 
think  that  the  plaintiff's  testimony  shows  a 
state  of  facts  which  precludes  recovery  be- 
cause of  bis  own  want  of  that  ordinary  care 
In  the  circumstances  which  the  Supreme 
Court  and  the  Appellate  CSourts  of  this  state 
have  defined  In  discussing  other  cases  of  al- 
leged negligence.  Lane  v.  Railroad,  132  Mo. 
4,  33  S.  W.  645,  1128;  Watson  v.  Railway, 
133  Mo.  246,  34  S.  W.  573;  Huggart  v.  Rail 
road,  134  Mo.  673,  36  S.  W.  220;  Peterson  v. 
Railway,  156  Mo.  552,  57  S.  W.  709;  Uen  v. 
Railway  (K.  C.)  79  Mo.  App.  475;  Conrad 
Urocer  Co.  v.  Railway  (St  U)  89  Mo.  App. 
534.  It  Is  certain  that.  If  be  did  not  look  out 
at  all  for  the  car  on  the  cross-street  until  too 
late  to  avoid  getting  In  front  of  It  before  it 
reached'  him,  in  the  circumstances  shown  In 
this  case,  no  Inference  that  be  used  ordinary 


care  in    the  premises  could  be   reasonably 
drawn.  In  view  of  the  decisions  aforesaid. 

2.  There  Is  no  testimony  before  the  court 
which  would  bring  plaintiff's  case  within 
the  saving  reach  of  the  precedents  which  bold 
that  where  defendant,  by  ordinary  care,  may 
discover  and  avert  the  peril  of  plaintiff 
(wherein  he  may  have  negligently  placed 
liimself)  It  is  defendant's  duty  to  exercise 
such  care  to  avoid  the  injury.  That  rule  of 
law  we  fully  recognize  as  established  by  am- 
ple authority  binding  on  this  court.  Werner 
V.  Railway,  81  Mo.  368;  Weller  v.  Railroad, 
164  Mo.  ISO,  04  S.  W.  141,  86  Am.  St.  Rep.  592; 
Bunyan  v.  Railway,  127  Mo.  12,  29  S.  W.  842. 
But  that  rule  does  not  come  into  play  where 
there  is  no  testimony  tending  to  show  the 
facts  essential  to  Its  application. 

3.  In  determining  whether  or  not  plaintiff 
has  a  case  to  submit  to  the  triors  of  the  join- 
ed issues,  he  Is  entitled  to  the  benefit  of  ev- 
ery fact  In  evidence  favorable  to  his  conten- 
tion, and  of  every  reasonable  Inference  there- 
from. Norton  v.  Ittner,  56  Mo.  351;  Barth  v. 
Railway,  142  Mo.  535,  44  S.  W.  778;  Lamb  v. 
Railroad,  147  Mo.  171,  48  8.  W.  669,  61  S.  W. 
81.  But  if,  after  giving  to  plaintiff  the  full 
weight  of  such  facts  and  Inferences,  there 
yet  Is  no  testimony  to  support  his  contention 
on  some  material  and  essential  feature  of  bla 
case.  It  Is  proper  for  the  court  to  give  a  bind- 
ing Instruction  for  a  finding  for  defendant 
And  It  is,  moreover,  error  to  refuse  an  In- 
struction to  that  effect  when  requested .  Id 
such  circumstances  as  here  appear.  Barton 
V.  Railroad,  52  Mo.  253,  14  Am.  Rep.  418; 
Sharp  V.  Railway,  161  Mo.  214,  61  S.  W.  829; 
Tanner  v.  Railroad,  161  Mo.  497,  61  S.  W. 
826. 

The  Judgment  is  reversed.  Carroll  v.  Tran- 
sit Co.,  107  Mo.  664,  17  S.  W.  889. 

BLAND,  P.  J.,  and  OOODE,  J.,  concur. 
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SMITH'S   ADM'H  t.  WBLLS. 

(Court  of  Appeals  of  Kentucky.    April  17> 
1903.)  ■ 

JlTDICIAIi  SALES— ORDER  DIRBCTINO  CONVST- 
ANCB  TO   PERSON    OTHER   THAN   PUR- 
CHASER—FRAUD IN  OBTAINING. 

1.  liand  was  sold  to  plaintiff  under  the  lien 
of  a  judgment  recoTered  by  him  as  administra- 
tor, and  the  report  of  the  court  commissioner 
was  confirmed,  but  nothing  was  paid  by  plain- 
tiff, in  the  way  of  costs  or  otherwise,  and  no 
deed  was  given  him.  Subsequently  the  com- 
missioner reported  that  he  was  informed  that 
plaintiff  had  sold  the  land  to  defendant,  and 
an  order  was  entered  reciting  that  it  was  made 
on  plaintiff's  motion,  and  directing  the  com- 
mifssioner  to  convey  to  defendant  on  payment 
of  $600.  Defendant  paid  $300  thereof  to  plain- 
titTs  attorney,  who,  after  paying  the  costs  and 
attorney's  fees,  paid  the  balance  to  a  devisee 
under  the  will  of  testator,  who  had  prior  there- 
to commenced  an  action  against  plaintiff,  as  ad- 
ministrator, to  recover  the  amount  devised  her. 
Five  years  after  he  first  learned  of  the  pur- 
chase and  possession  by  defendant,  plaintiff 
sued  to  recover  the  land;  alleging  that  the 
report  of  the  commissioner  as  to  plaintiff's 
sale,  and  the  order  purporting  to  have  been 
made  on  his  motion,  were  fraudulently  obtain- 
ed, and  that  he  was  never  in  the  county  where 
the  order  was  made.  The  commissioner  and 
plaintifTs  attorney  had  both  died.  No  evidence 
of  any  wrongdoing  on  the  part  of  any  one  con- 
nected with  the  transaction  was  shown.  Held 
insufficient  to  show  that  the  order  directing  the 
conveyance  to  defendant  wag  obtained  by 
fraud. 

Appeal  from  Circuit  Court,  Nicholas  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  B.  W.  Boone,  as  administrator 
of  Bnoch  Smith,  deceased,  asainst  H.  G. 
Wells.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Winfield  Buckler,  for  appellant  3.  L  Wll- 
IlamsoD,  for  appellee. 

NUNN,  J.  On  tbe  6fh  day  of  September, 
1879,  a  suit  was  brought  In  tbe  Nicholas 
circuit  court  by  Enoch  Smith  against  Mltchel 
Grimes  and  others,  by  whlcb  action  be 
sought  to  sell  47  acres  of  land  for  tbe  satis- 
faction of  a  claim  due  tbe  plaintiff  for  pur- 
chase money.  Tbls  suit  was  litigated  by  tbe 
parties  until  the  March  term,  1890.  During 
tbls  litigation  tbe  plaintiff,  Enoch  Smith,  died 
testate  In  tbe  state  of  Missouri,  and  appel- 
lant B.  W.  Boone,  was  in  August,  1889,  ap- 
pointed administrator  vritb'  tbe  will  annexed 
of  tbe  estate  of  Enocb  Smith,  deceased;  and 
the  action  was  regularly  revived  in  his  name, 
and  prosecuted  by  him  to  judgment  in  tbe 
March  term,  in  1890.  The  debt,  interest,  and 
costs  amounted  at  that  time  to  something 
like  $1,600,  and  the  court  adjudged  tbe  same 
to  be  a  lien  upon  tbe  land;  and  on  the 
14tb  day  of  April,  1890,  T.  J.  Glenn,  tbe 
master  commissioner  of  tbe  Nicholas  cir- 
cuit court  sold  tbe  land,  and  reported  to  tbe 
court  that  be  bad  sold  it  to  tbe  plaintiff, 
B.  W.  Boone,  at  tbe  price  of  $1,335,  and 
that  the  plaintiff  was  the  purchaser,  and  that 
he  did  not  take  any  bond  for  the  purchase 
price.    Tbe   report   was   confirmed,    but  no 


deed  was  ever  made  to  him  for  tbe  land, 
nor  did  be  ever  pay  anything  thereon  in  the 
way  of  costs  or  otherwise.    On  March    17, 

1891,  tbe  master  commissioner  was  directed 
by  the  court  to  collect  from  tbe  plaintiff,  the 

j  purchaser,  a  sufficient  amount  of  money  to 
i  pay  all  tbe  costs  of  the  proceedings;  and  In 
i  response  to  that  order  the  commissioner  on 
tbe  19th  day  of  March,  1891,  filed  bis  report, 
in  substance,  stating  that  the  land  was  sold, 
and  was  purchased  by  the  plaintiff  by  bis  at- 
torney, and  that  tbe  commisgioner  was  in- 
formed that  tbe  purchaser,  the  plaintiff,  bad 
no  funds  in  hands  with  which  to  pay  costs, 
but  that  tbe  purchaser  was  endeavoring  to 
make  a  sale  of  tbe  land  to  enable  him  to  set- 
tle up  the  whole  matter  incident  to  tbe  pro- 
ceedings. The  commissioner  filed  like  re- 
ports   November   19,    1891,   and   March    24, 

1892.  November  24,  1892,  be  reported  tbat 
he  bad  been  informed  tbat  the  plaintiff  had 
sold  the  land  to  H.  C.  Wells.  On  February 
14,  1893,  tbe  following  order  was  entered  In 
tbe  action  of  Enoch  Smith  against  M.  Grimes, 
etc.:  "On  motion  of  Ben  W.  Boone,  admin- 
istrator, purchaser  of  the  tract  of  land  here- 
tofore sold  under  judgment  berc::!,  T.  J. 
Glenn,  master  commissioner,  is  directed  to 
convey  said  land  to  H.  C.  Wells,  to  whom 
said  Boone  bad  sold  it,  reserving  a  lien  on 
tbe  land  In  the  deed  for  price  of  and  by  said 
Wells  to  be  paid  to  said  Boone,  to  wit  $600; 
one-balf  payable  26tb  day  of  April,  1893,  and 
tbe  remainder  26tb  day  of  October,  1893. 
Thereupon  tbe  said  Glenn  produced  in  open 
court  and  acknowleilj^eJ  his  deed  as  commis- 
sioner, conveying  said  land  to  said  WeUs, 
Which,  being  examined,  is  approved  and  or- 
dered to  be  certified  to  proper  office  for  rec- 
ord. •  •  •"  It  appears  from  the  record 
tbat  appellee,  H.  C.  Wells,  paid  his  first  note, 
of  $300  and  interest,  to  Judge  W.  P.  Boss, 
plaintiff's  attorney  in  that  action,  and  tbat 
Ross,  out  of  said  fund,  paid  the  costs  of  tbat 
action  to  the  clerk,  sheriff,  commissioner, 
etc.,  reserving  to  himself  a  fee  of  $75,  paid 
H.  L.  Stone,  attorney  for  Enocb  Smith,  a 
fee  of  $100,  and  paid  the  balance,  of  about 
$38,  to  Kennedy  &  Kinsolven,  attorneys  for 
Caroline  Hayden.  Appellee  paid  the  other 
and  last  note  to  the  last-named  attorneys,  as 
counsel  for  Caroline  Hayden,  and  took  their 
receipts  therefor.  It  appears  from  this  rec- 
ord that  under  tbe  will  of  Enocb  Smith, 
Caroline  Hayden  was  a  devisee,  and  that  she, 
prior  to  the  year  1893,  Instituted  an  action  In 
tbe  Nicholas  circuit  court  against  Ben  W. 
Boone,  administrator  with  the  wUl  annexed 
of  Enoch  Smith,  to  recover  the  amount  de- 
vised to  her,  and  that  Kennedy  &  Kinsolven 
were  her  attorneys  In  this  action.  Tbe  clerk 
of  tbe  court  proves  tbe  records  of  this  ac- 
tion to  have-  been  lost  or  misplaced.  On-  the 
25tb  day  of  April,  1901,  the  appellant  Insti- 
tuted tbls  action  against  the  appellee  to  re- 
cover the  47  acres  of  land,  and  tbe  rents 
thereon  from  1893  to  the  institution  of  the 
action,  and  afterwards,  by  an  amendment 
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alleged  that  the  reports  by  the  mastor  com- 
mlsaloner,  stating  that  he  was  endeavoring  to 
sell  the  land  to  pay  the  costs,  were  made 
without  his  knowledge  or  consent,  or  with- 
out  any  authority  from  him,  and  the  order  of 
court  purporting  to  have  heen  made  on  his  mo- 
tion. In  which  It  Is  stated  that  he  had  sold  the 
land  to  appellee  for  the  price  of  $600,  was 
made  without  his  knowledge  or  consent,  or 
by  his  authority,  and  was  fraudulently  made 
by  some  one  unknown  to  him.  The  appel- 
lant. In  his  deposition,  swears  to  the  same 
statements  that  he  makes  In  his  petition, 
and,  In  addition,  states  that  he  was  never  In 
Nicholas  county,  Ky.,  In  his  lifetime;  that 
the  first  he  heard  of  Wells  being  In  posses- 
sion of  the  land  as  a  purchaser  was  In  the 
year  1886,  and  that  he  had  never  received  as 
much  as  a  dollar  of  the  purchase  money;  and 
when  asked  why  he  had  not  taken  steps  to 
recover  the  land  before  April,  1891,  he  an- 
swered that  he  was  depending  upon  Jndge 
Ross,  his  attorney,  to  look  after  his  Inter- 
ests. It  further  appears  from  the  record 
that  both  Judge  Ross  and  T.  J.  Olenn,  the 
master  commissioner,  had  died  prior  to  the 
Institution  of  appellant's  action.  Appellant 
was  the  only  witness  who  testified  to  any 
fact  sustaining  the  allegations  of  his  plead- 
ings. It  further  appears  from  the  record 
that  the  land  in  controversy,  at  the  time  ap- 
pellee bought  It,  was  in  a  dilapidated  condi- 
tion, with  no  building  of  any  kind  on  it,  and 
tbe  fencing  on  and  around  it  about  all  de- 
stroyed. The  land  was  rolling,  and  had  wash- 
ed into  gullies,  and  its  value,  by  reason  there- 
of, had  been  greatly  decreased.  The  witness- 
es. In  fixing  its  value,  varied  from  $400  to 
fl.OOO. 

CiODSiderlng  all  the  facts  and  drcumstan- 
ces  as  developed  by  this  record,  namely,  that 
appellant  never  was  in  Nicholas  county,  Ky., 
In  bis  life;  that  Judge  W.  P.  Ross  was  bis 
attorney,  and  bid  the  land  in  at  the  sale  for 
the  appellant  (and  it  is  evident  that  Judge 
Ross  gave  the  information  to  the  commission- 
er firom  which  he  reported  that  the  plaintiff 
was  endeavoring  to  sell  the  land  to  get  mon- 
ey to  pay  the  costs,  and  from  whom  he  got 
tbe  information  that  he  had  sold  the  land, 
and  we  are  satisfied  that  It  was  Ross  who 
prepared  the  order  directing  the  conveyance 
of  the  land  to  the  appellee);  and  the  fact  that 
tbe  appellee  paid  all  the  purchase  money  in 
tbe  year  1883,  the  first  note  to  Ross,  and  the 
-second  note  to  the  attorneys  for  Caroline 
Hayden,  who  had  sued  the  appellant;  the 
fact  that  the  papers  In  tbat  suit  were  lost 
before  tbe  Institution  of  this  action;  and  the 
further  fact  that  his  attorney,  Judge  Ross, 
and  the  master  commissioner,  Glenn,  had 
both  died  before  the  institution  of  this  suit; 
and  the  further  fact  that  tbe  appellant  ad- 
mits that  he  was  informed  of  the  purchase 
and  possession  by  the  appellee  of  the  land  in 
controversy  for  five  years  before  the  institu- 
tion of  this  action,  and  not  a  word  from  him 
indicating  that  be  had  made  any  effort  to 


ascertain  the  facts  with  reference  to  appel- 
lee's purchase  or  the  situation  prior  to  the 
death  of  Ross  and  Glenn,  and  not  until  short- 
ly before  the  institution  of  this  action;  and 
the  further  fact  that  there  is  not  developed 
in  this  record  any  evidence  or  any  circum- 
stance of  any  wrongdoing,  or  any  apparent 
attempt  at  wrongdoing  or  sharp  practices,  on 
the  part  of  his  attorney,  Judge  Ross,  or  the 
appellee,  or  on  the  part  of  any  person  con- 
nected with  this  transaction— we  are  con- 
vinced that  the  lower  court  did  right  In  dis- 
missing the  appellant's  petition,  and  tbat 
there  is  not  sufficient  evidence  to  authorize 
this  court  to  adjudge  that  the  order  of  court 
directing  the  deed  to  be  made  to  appellee 
was  obtained  by  fraud,  and  to  declare  it  a 
nullity. 

Wherefore  tbe  Judgment  of  tbe  lower  court 
is  affirmed. 


POX  T.  WILLIS  et  aL 

(Court  of  Appeals  of  Kentucky.    April  17, 

1903.) 

INTEREST— JUDGMENT— AWARD  OP  UONBT— 
WITHDRAWAL  PROM  COURT— REVERSAIi. 
1.  Where  a  party  to  a  cause  is  awarded  a 
Slim  by  the  judgment,  and  withdraws  the  same 
from  ue  court,  ou  a  reversal  he  should  be  or- 
dered to  pay  the  sum  into  court,  with  6  per 
cent,  interest,  and  not  with  10  per  cent 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Division. 
"Not  to  be  officially  reported." 
Application  to  modify  opinion.    Denied. 
For  former  opinion,  see  72  S.  W.  330. 

NUNN,  J.  The  appellant  asks  this  court 
to  modify  the  opinion  herein  to  the  extent 
that  he  be  not  charged  the  $180,  the  amount 
paid  to  J.  P.  Morton  &  Co.,  and  tbe  amount 
of  $2,222.42;  appellant  claiming  that  be  has 
paid  and  settled  these  sums.  We  have  again 
examined  the  record,  and  find  tbat  appel- 
lant is  mistaken.  It  appears  from  the  record 
that  Mrs.  Willis,  as  executrix,  paid  the  Mor- 
ton &  Co.  claim.  Appellant  Is  mistaken 
when  he  states  that  this  court,  in  the  opin- 
ion, charged  him  with  $2,222.42.  On  tbe  con- 
trary, he  is  credited  with  it,  and  properly 
credited,  as  shown  by  the  record  and  receipt 
of  J.  L.  Clemmons.  Tbe  settlement  of  Oc- 
tober 20,  1893,  and  the  deposition  of  Mr. 
Fox  in  answer  to  question  41,  show  that 
Fox  at  that  time  was  Indebted  to  Willis  in 
the  sum  of  $4,707.04,  and  in  the  settlement 
of  March  6,  1894,  Pox  paid  on  that  debt  the 
sum  of  $2,222.42;  leaving  a  balance  due  on 
that  matter  of  $2,484.62,  which  sum  Is  char- 
ged to  him  In  the  opinion. 

Appellant  also  moves  tbe  court  to  adjudge 
him  10  per  cent  damages  on  $6,924.35,  the 
amount  adjudged  to  appellee  in  the  lower 
court,  and  alleged  to  have  been  withdrawn 
by  her.  We  are  not  aware  of  any  law  au- 
thorizing this  court,  on  the  reversal  of  a  case, 
to  assess  such  damages.  If  appellee,  under 
the  Judgment  of  the  lower  court,  withdrew 
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from  the  court  tbe  snm  of  $6,924.35,  and  did 
not  return  It,  then  Bhe  received  $1,679.69 
more  than  she  wae  entitled  to,  as  Bhown  by 
the  opinion  of  this  court;  and  on  the  return 
of  this  case  the  lower  court  should  order 
her  to  pay  Into  court  the  sum  of  $1,679.59, 
with  6  per  cent  Interest  from  the  time  she 
received  It  until  she  pays  it. 


OWENSBORO.   FALLS  OP   ROUGH   ft  G. 
R.  R.    CO.   T.   COMMONWEALTH. 

(Court  of  Appeals  of  Kentuclc^.    April  17, 
1903.) 

TAXATION— RAILROAD  CORPORATION»-VAUJ- 
ATION  OF  PHOPBRTY— MODE. 
1.  Gen.  St.  c.  92,  art  3,  {  1,  requires  rail- 
road companies,  on  or  before  the  Ist  of  Sep- 
tember of  each  year,  to  report  to  the  auditor 
of  public  accounts  the  length  of  their  road  with 
their   average    value   per   mile,    and    all    other 

Sroperties  belonging  to  the  company.  Section 
requires  the  auditor  to  lay  the  reports  be- 
fore the  railroad  commissioners,  whose  duty  it 
is  to  examine  them,  and.  If  either  too  high  or 
low,  correct  and  equalize  the  valuation.  Sec- 
tion 4  provides  that  the  same  rate  for  state 
purposes  which  is  or  may  be  levied  on  other 
real  estate  shall  be  levied  on  the  value  so 
found  by  the  commissioners.  A  railroad  made 
the  required  report,  not,  however,  for  pur- 
poses of  taxation — the  railroad  believing  itself 
exempt— but  for  statistical  purposes.  The  rail- 
road was  not  in  fact  exempt  and  the  com- 
missioners fixed  the  valuation  of  its  property 
from  the  reports  thus  furnished.  Held  proper, 
it  not  being  presumed  that  the  corporation 
would  make  a  different  report  for  statistical 
purposes  than  for  purposes  of  taxation. 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty. 

"Not  to  be  officially  reported," 

Salt  by  the  commonwealth  of  Kentucky 
against  the  Owensboro,  Falls  of  Rough  & 
Green  River  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirm- 
ed. 

Walker  &  Slack,  D.  W.  Llndsey,  J.  M. 
Dickinson,  and  Pirtle  &  Trabue,  for  appel- 
lant a  J.  Pratt  and  M.  R.  Todd,  for  appel- 
lee. 

BURNAM,  C.  J.  This  suit  was  Instituted 
by  the  commonwealth  of  Kentucky  In  Sep- 
tember, 1892,  against  the  Owensboro,  Falls 
of  Rough  &  Green  River  Railroad  Company 
to  recover  taxes  alleged  to  be  due  by  the 
company  for  tbe  years  1889,  1890,  and  1891. 
The  trial  court  adjudged  the  railroad  com- 
pany exempt  from  taxation,  under  tbe  act  of 
May  5.  im,  for  Ave  years  from  the  date  of 
the  beginning  of  the  construction  of  the  road, 
which  was  In  December,  1888.  Tbe  Judg- 
ment was  reversed  by  this  court  In  an  opin- 
ion filed  October  26,  18U3  (23  S.  W.  868,  56 
8.  W.  993),  the  court  holding  that  the  act  of 
May,  1884,  had  been  repealed  by  the  act  of 
May,  1886,  known  as  the  "Hewitt  Revenue 
Bill."  as  to  all  roads  the  construction  of 
which  was  begun  subsequent  to  the  date 
when  that  act  took  effect,  and  tbe  cause  was 
remanded  to  the  lower  court  for  a  trial  upon 


Its  merits.  Substantially  the  only  ground  re- 
lied on  to  escape  liability  by  the  company  ia 
that  there  had  been  no  valid  assessment  by 
the  railroad  commission  of  Kentucky  of  tbe 
property  of  tbe  company  prior  to  the  instita- 
tlon  of  this  suit  The  trial  judge  held  tbe 
company  liable  for  the  taxes  sought  to  be  re- 
covered for  the  years  1S90  and  1891,  finding 
from  tiie  evidence  as  a  matter  of  fact  first, 
"that  during  the  period  for  which  taxation 
for  1889  was  due  and  payable  the  defendant 
had  not  completed  Its  railroad,  and  conse- 
quently did  not  own  and  operate  a  railroad 
within  the  meaning  of  the  statute";  second, 
"that  during  the  years  1890  and  1891,  Trip- 
lett  who  was  manager  of  the  defendant  con>- 
pany  from  October,  1889,  to  November,  1891. 
did  make  to  the  railroad  commissioner  a  re- 
port, which  he  intended  for  statistical  purpos- 
es, and  not  for  assessment  purposes;  and  that 
this  report  was  before  the  railroad  commis- 
sioners, and  made  the  basis  of  an  action  by 
them,  which  became  a  record  in  the  auditor's 
office";  and  from  these  facts  found  as  a  mat- 
ter of  law  that  the  defendant  was  liable  for 
taxes  for  the  years  1890  and  1801  upon  the 
assessment  so  made,  and  rendered  Judgment 
therefor,  and  tbe  company  has  again  appeal- 
ed. 

Plaintiff  introduced  as  a  witness  the  then 
auditor  of  the  state,  who  testified:  That  the 
records  of  the  assessments  made  by  the  rail- 
road commissioners  for  the  years  1890  and 
1891,  which  constituted  a  part  of  the  rec- 
ords of  the  auditor's  office,  contained  tbe  fol- 
lowing written  memorandum,  which  was 
signed  by  each  of  the  then  acting  railroad 
commissioners  of  the  state:  "Owensboro  & 
Falls  of  Rough  R.  R.  State  of  Kentucky. 
26  miles  at  $10,000.00  per  mile,  $260,000.00. 
Davis  County  18  miles  at  $10,000.00  per  mile, 
$180,000.00.  Ohio  County  8  miles  at  $10,- 
000.00,  $80,000.00."  And  Uiat  the  foUowing 
certificate  was  appended  to  this  valuation: 
"(Jommonwealth  of  Kentucky.  Office  of  the 
Railroad  Commission,  Frankfort  Ky.,  Nov. 
14,  1890.  The  undersigned  Board  of  Commis- 
sioners, acting  under  an  act  entitled  an  act 
to  prescribe  the  mode  of  ascertaining  the 
value  of  railroad  and  for  taxing  same,  ap- 
proved April  3,  1878;  and  an  act  entitled  an 
act  to  amend  an  act  entitled  an  act  to  pre- 
scribe the  mode  of  ascertaining  the  value  of 
property  of  railroad  companies  and  for  taxing 
same,  approved  April  19,  1882,  hereby  certify 
that  the  foregoing  pages  from  page  178  to 
the  beginning  of  this  certificate  embrace  tbe 
valuation  of  property  of  companies  owning 
railroads  subject  to  taxation  In  the  State  of 
Kentucky,  and  the  figures  set  opposite  tbe 
names  of  counties,  cities,  and  incorporated 
towns  show  the  valuation  of  property  within 
same  subject  to  taxation.  Said  valuation  in- 
cludes the  sidings  and  rolling  stock."  That 
a  similar  certificate  appears  In  the  record  of 
1891  assessments,  and  similarly  certified  by 
the  railroad  commissioners.  And  Robert  S. 
Trlplett,  who  was  tbe  general  manager  of 
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the  appellant  corporatloii  daring  this  period, 
testifies  that  he  made  the  report  required  by 
the  statute  to  the  railroad  commissioners  of 
Kentucky  for  each  of  these  years  upon  print- 
ed blanks  furnished  to  him  for  that  purpose 
by  the  auditor  of  public  accounts  for  statisti- 
cal purposes,  as  he  supposed  that  company 
■'ina  exempt  from  taxation  during  this  pe- 
riod under  the  act  of  1884.  These  reports 
were  laid  before  the  railroad  commissioners, 
and  that  board  made  their  finding  of  the 
length  of  the  defendant's  road  and  its  valu- 
ation per  mile  therefrom.  As  was  properly 
said  In  the  opinion  rendered  by  the  trial 
court:  "It  cannot  be  assumed  that  these  of- 
ficers would  report  a  fact  as  true  for  statis- 
tical purposes  which  would  not  be  true  for 
purposes  of  taxation,  nor  can  It  be  assumed 
that  Triplett,  In  making  his  report,  would 
have  fixed  the  valuation. of  the  road  lower 
for  taxation  than  Its  actual  value.  If  the 
railroad  was  worth  $10,000  for  statistical  pur- 
poses. It  was  worth  $10,000  for  purposes  of 
taxation." 

Section  1  of  article  3  of  chapter  92  of  the 
General  Statutes  provides  that:  "The  chief 
officer  of  each  railroad  company  owning  a 
railroad  line  In  whole  or  In  part  In  this  state 
shall  on  or  before  the  first  day  of  September 
of  each  year  report  to  the  auditor  of  public 
accounts  the  length  of  such  road,  with  Its 
average  value  per  mile  and  all  other  property 
belonging  to  the  company."  Section  3:  'The 
auditor  shall  lay  these  reports  before  the 
railroad  commissioners,  whose  duty  it  Is  to 
examine  such  reports,  and,  if  either  too  high 
or  too  low,  to  correct  and  equalize  such  valu- 
ation." Section  4:  "The  same  rate  of. tax- 
ation for  state  purpose  which  is  or  may  be 
levied  on  other  real  estate  shall  be  levied  on 
the  value  so  found  by  the  railroad  commis- 
sioner upon  the  rolling  stock  and  real  estate 
of  each  railroad  company."  There  Is  no  pre- 
tense that  appellant  has  ever  paid  any  taxes 
to  the  state  for  either  of  these  years,  and  we 
have  reached  the  conclusion  that  the  assess- 
ments shown  nimn  the  books  of  the  railroad 
commission  are  a  substantial  compliance  with 
the  requirements  of  the  statute,  and  the  Jildg- 
ment  appealed  from  Is  affirmed. 


LYNCH  V.   COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    April  17, 
1903.) 

JAILBH8— MIBCONDUCT-BSCAPB  OF  PRISONER 
— INBTRUOnONS. 

1.  Ky.  St  I  8748,  which  provides  that  Jailers 
shall  be  subject  to  indictment  "for  misfeasance 
and  malfeasance  in  office,  willfal  neglect  in  the 
discharge  of  oflSciai  duties,"  makes  an  intent 
on  the  part  of  the  jailer  to  do  wrong  an  essen- 
tial ingredient  of  the  offense. 

2.  Under  Ky.  St.  i  1339,  declaring  that  if  any 
Jailer  "negligently  suffer  or  permit  any  per- 
son, convicted  or  cbarsed  with  a  public  nf- 
fcnHc,  to  escape."  he  shall  be  fined  or  impri.4- 
oned.  or  both,  the  jailer  may  be  convicted, 
though  he  had  no  intent  to  permit  the  escape. 


8.  A  prisoner  committed  to  the  custody  of 
defendant,  as  jailer,  for  100  days,  asked  leave 
to  go  home  to  his  family,  a  member  of  which 
was  sick.  The  jailer  refused  unless  the  con- 
sent of  the  county  judge  was  obtained.  On  ap- 
plication made,  the  judge  consented,  whereupon 
the  prisoner  was  permitted  to  go  home  one  day 
each  week  during  his  term;  the  time  of  his 
absence  being  deducted  therefrom.  Beld  that, 
as  the  offense  of  the  jailer  aimeared  to  be  due 
to  ignorance,  the  jury  should  have  been  in- 
structed under  section  1339,  as  well  as  under 
section  374S. 

Appeal  from  Circuit  Court,  Estill  County. 
"To  be  officially  reported." 
J.  Sidney  Lynch  was  convicted  of  crime, 
and  appeals.    Reversed. 

Klddell  &  Ridden,  for  appellant.  C.  J. 
Pratt  and  M.  B.  Todd,  for  the  Common- 
wealth. 

BURNAM,  O.  J.  The  appellant,  J.  Sidney 
Lynch,  jailer  of  Estill  county,  was  indicted 
for  "wUlfnl  neglect  In  the  dl8chaii;e  of  his 
official  duty,"  and  was  by  the  verdict  of  a 
Jury  found  guilty,  and  his  fine  fixed  at  $100, 
and.  In  the  Judgment  rendered  pursuant 
thereto,  his  office  as  Jailer  of  Estill  county 
was  adjudged  vacant,  and  he  has  appealed 
to  this  court 

The  Indictment  charges  that  "the  appel- 
lant, while  acting  as  Jailer  of  Estill  county, 
did  unlawfully  and  willfully  and  corruptly 
allow  William  Bellls,  who  was  at  that  time 
confined  In  Jail  on  a  fine  from  the  EstlU  cir- 
cuit court,  to  go  to  bis  home  and  such  other 
places  as  said  Bellis  desired,  and  unlawfully, 
willfully,  corruptly  refused  to  keep  the  said 
Bellis  confined  in  Jail  under  said  Judgment, 
when  It  was  the  duty  of  said  defendant. 
Lynch,  as  jailer  aforesaid,  to  keep  the  said 
Bellis  confined  In  Jail."  It  appears  from  the 
testimony  that  Beills  had  been  committed  to 
the  custody  of  the  appellant,  as  JaUer  of  Es- 
till county,  \mder  an  order  of  the  Estill  cir- 
cuit court,  to  remain  in  confinement  for  100 
days;  that  during  his  confinement  a  member 
of  his  family  became  sick,  and  that  he  asked 
appellant  to  allow  him  to  go  home  to  see  his 
family,  but  that  appellant  refused  his  re- 
quest, but  agreed  that,  if  the  county  Judge 
would  consent,  he  would  permit  him  to  do  so, 
and  that,  upon  application  to  him,  the  coun- 
ty Judge  consented  for  the  Jailer  to  permit 
him  to  do  so,  and  that  he  subsequently  went 
home  every  Saturday  afternoon  during  his 
term  of  Imprisonment,  returning  on  Sunday 
afternoon;  that  he  remained  In  jail  the  full 
number  of  days  required  by  the  judgement, 
the  time  he  was  absent  therefrom  being  de- 
ducted, and  he  otherwise  performed  the  sen- 
tence of  the  circuit  court 

It  was  the  defendant's  duty,  as  Jailer  of 
Estill  county,  to  receive  and  keep  all  persons 
In  the  Jail,  lawfully  committed  thereto,  until 
they  were  lawfully  released.  See  section 
2220  of  the  Kentucky  Statutes.  And  It  was 
a  violation  of  his  official  duty  for  him  to 
have  permitted  a  prisoner  committed  to  Jail 
to  have  left  for  any  purpose  at  the  direction 
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of  the  connty  }adge,  who  had  no  authority  in 
the  premises.  Section  3748  of  the  Kentucky 
Statutes  provides:  "Judges  of  the  county 
court,  Justices  of  the  peace,  sheriffs,  coroners, 
surveyors,  jailers,  assessors,  county  attor- 
neys, constables,  shall  be  subject  to  indict- 
ment in  the  county  In  which  they  reside  for 
misfeasance  and  malfeasance  In  otUce,  will- 
ful neglect  in  the  discharge  of  official  dntles, 
and  upon  conviction  shall  be  fined  in  any 
sum  not  less  than  one  hundred  nor  more 
than  one  thousand  dollars,  and  upon  such 
conviction  the  office  held  by  such  person 
shall  become  vacant,  and  the  judgment  of 
conviction  shaU  so  recite."  And  section  1339 
of  the  Kentucky  Statutes  provides  that:  "If 
any  Jailer,  officer  or  guard,  negligently  suffer 
or  permit  any  person,  convicted  of  or  char- 
ged with  a  public  offense,  to  escape,  •  •  • 
he  shall  be  fined  not  less  than  $100.00,  nor 
more  than  $500.00,  or  confined  in  the  coun- 
ty jail  not  less  than  one  nor  more  than  six 
months,  or  both."  Whilst  the  Indictment 
and  instruction  in  this  case  were  drawn  un- 
der section  3748  of  the  Kentucky  Statutes. 
It  is  evident  that  the  averments  of  the  in- 
dictment are  sufficiently  broad  to  have  au- 
thorized an  instruction  submitting  to  the  jury 
the  question  of  defendant's  guilt  under  sec- 
tion 1339  as  well.  Section  3748  looks  to  the 
punishment  of  a  public  official  for  willful 
neglect  tn  the  discharge  of  his  official  duties, 
and,  to  constitute  this  crime,  an  intention  on 
the  part  of  the  officer  to  do  a  wrong  Is  one 
of  the  fundamental  and  essential  Ingredients. 
The  act  must  be  done  by  the  officer  malo 
anlmo,  and  not  through  mere  ignorance,  in- 
advertence, or  mistake.  See  Hawk,  P.  O. 
254,  and  Bishop's  New  Criminal  Law,  c.  35. 
Whilst  section  1339  provides  a  punishment 
for  mere  negligence  in  the  discharge  of  offi- 
cial duty,  in  permitting  a  prisoner  convicted 
of  a  public  offense  to  escape,  either  wholly 
or  partially,  the  penalty  is  denounced  by  the 
judgment  of  conviction.  To  constitute  this 
offense.  It  is  not  necessary  that  the  officer 
should  have  designed  or  intended  that  the 
prisoner  committed  to  his  care  should  es- 
cape or  evade,  either  in  whole  or  part,  the 
judgment  of  conviction.  The  two  sections 
quoted  supra  clearly  illustrate  the  difference 
in  character  of  these  two  offenses  by  a  pub- 
lic official,  and  provide  a  different  punish- 
ment If  a  public  officer  willfully  or  Inten- 
tionally disregards  a  duty  imposed  upon  him 
by  law,  in  addition  to  the  fine  Imposed  by 
the  statute  he  forfeits  his  office.  But  if  the 
act  Is  only  one  of  mere  negligence,  ignorance, 
or  Inadvertence,  a  less  severe  punishment  Is 
Imposed.  The  testimony  does  not  show  a 
willful  disregard  of  official  duty  by  appel- 
lant. Undoubtedly  be  violated  the  law  in 
permitting  BelUs  to  leave  the  jail  for  any 
purpose,  but  his  conduct  seems  to  have  been 
due  to  ignorance,  and  the  belief  that  the 
county  judge  had  authority  to  control  him 
in  the  matter.  But  his  Ignorance  of  the 
law  was  due  to  his  own  negligence,  and  does 


not  excuse  the  offense;  but  It  seema  to  as  to 
be  covered  by  section  1339  of  the  Kentucky 
Statutes,  Instead  of  section  3748,  and  the 
jury  should  have  been  Instructed  under  this 
section,  as  well  as  under  section  3748. 

For  the  reasons  Indicated,  the  judgment  is 
reversed,  and  the  cause  remanded  for  pro- 
ceedings consistent  with  tfaia  opinion. 


KENTUCKY    DISTILLERIES    ft     WARE- 
HOUSE  CO.    V.   COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    April  16, 
1903.)       . 

CRIMINAL  LAW— AFPBAlr-DISTCRBANCE  OF 
VERDICT— PROVINCK  OF  JURY— WKIQHT  OF 
EVIDENCE— NUISANCE  —  EVIDENCE  —  TESTI- 
MONT  AS  TO  OWNERSBIF— MODIFICATION. 

1.  When  there  Is  any  evidence  condncing  to 
establish  the  guilt  of  accused,  the  court  on  ap- 
peal will  not  disturb  the  verdict. 

2.  In  a  prosecution  of  a  distillery  company 
for  creating  a  nuisance,  where  witness  testified 
that  the  distillery  was  operated  by  a  compsmy 
other  than  defendant,  it  was  not  error  to  per- 
mit him  to  explain  that  he  did  not  know  but 
what  It  had  heen  changed  to  defendant. 

3.  The  jury  is  the  judge  of  the  weight  of 
statements  made  by  witnesses. 

Appeal  from  Circuit  Court,  Eayette  Oonnty. 

"iiot  to  be  officially  reported." 

The  Kentucky  Distilleries  &  Warehoase 
Company  was  convicted  of  creating  a  nui- 
sance, and  appeal&    Affirmed. 

George  R.  Hunt  and  C.  H.  Stoll,  for  appel- 
lant. Clifton  J.  Pratt  an#  M.  R.  Todd,  for 
the  Commonwealth. 

PAYNTER,  J.  The  grand  Jury  of  Fayette 
county  returned  an  indictment  against  the 
appellant  for  creating  a  nuisance  by  pol- 
luting a  stream  with  the  offal  from  its  distil- 
lery, and  the  cattle  pen  used  in  connection 
therewith.  The  grounds  urged  for  a  rerersal 
are  as  follows:  (1)  That  the  testimony  was 
not  sufficient  to  establish  the  guilt  of  the 
appellant  beyond  a  reasonable  doubt;  (2)  er- 
ror in  Instructing  the  jury;  (3)  in  admitting 
incompetent  evidence. 

The  testimony  conduces  to  show  fliat  tfa« 
stream  was  polluted  by  the  offal  from  the  dis- 
tillery, and  the  cattle  pen  In  which  the  cat- 
tle were  fed  with  Its  product.  The  rule  is 
that,  when  there  Is  any  evidence  conducing 
to  establish  the  guilt  of  a  defendant,  the 
court  will  not  disturb  the  verdict.  Certainly 
there  was  evidence  tending  to  establish  the 
guilt  of  appellant  It  is  suggested  that  the 
cattle  pen  did  not  belong  to  the  appellant, 
but  the  evidence  shows  that  It  was  used  in 
connection  with  the  distillery,  because  the 
slop  was  conveyed  to  receptacles  in  the  cat- 
tle pen.  It  is  urged  that  the  proof  is  not  sof- 
ficlent  to  show  that  the  distillery  was  oper- 
ated by  the  appellant  The  evidence  shows 
that  W.  J.  Wilmore  was  one  of  the  super- 
visors of  the  appellant  and  that  the  reports 
of  the  grain  mashed  were  made  to  him.  Be- 
sides, the  admissions  of  Wilmore  were  snfD- 
cient  to  authorize  the  Jury  to  infer  tliat  tlie 
distillery  was  operated  by  the  appellant 
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Tlie  conrt  certainly  gave  the  law  of  the 
case.  Under  the  Instructions,  the  jury  could 
not  have  found  against  the  appellant  unless  It 
believed  beyond  a  reasonable  doubt  that  It 
operated  the  distillery  and  used  the  cattle 
pen  In  connectlou  therewith,  and,  farther, 
that  the  stream  was  polluted  by  It 

It  is  claimed  that  the  court  erred  in  allow- 
ing Wllmore  to  explain  what  he  meant  by 
"Commonwealth  Distillery  Company."  He 
had  said  that  the  distillery  was  operated  by 
the  Conlmonwealth  Distillery  Company,  and 
the  commonwealth's  attorney  then  asked  him 
what  he  meant  by  the  "Commonwealth  Dis- 
tillery Company."  He  answered,  substantial- 
ly, that  the  distillery  had  been  previously  op- 
erated by  that  Company,  but  that  he  did  not 
know  but  what  It  had  changed  to  the  Ken- 
tucky Distilleries  &  Warehouse  Company, 
which  was;  in  effect,  a  withdrawal  or  modi- 
fication of  the  statement  that  the  distillery 
was  at  the  time  in  question  operated  by  the 
Commonwealth  Distillery  Company.  The 
Jury  was  the  Judge  of  the  weight  to  be  given 
the  statements  made  by  the  witnesses. 

The  judgment  is  affirmed. 


ALLEN  v.  NEW  DOMAIN  OIL  ft  GAS  CO. 

(Court  of  Appeals  of  Kentucky.    April  17, 
1903.) 

CONTRACT— LACK  OF  MUTUAUTT— INJUNC- 
TION. ■ 

1.  A  contract  Is  not  void  for  lack  of  mu- 
tuality if  the  party  on  whom  it  is  not  binding 
has  neverthelesa  complied  with  its  conditions. 

2.  Some  500  landowners  in  a  county  execut- 
ed and  delivered  exclusive  leases  of  the  oil  and 
gas  privileges  under  their  respective  lands  to 
plaintifTs  assignors.  Plaintiff  itself  had  com- 
plied with  the  conditions  of  the  lease,  but  de- 
fendant nevertheless  endeavored  to  obtain  leas- 
es of  the  land  to  himself,  representing  to  the 
various  owners  that  the  leases  to  plaintiff  had 
been  forfeited.  Defendant  had  actually  ob- 
tained some  leases.  Held,  that  injunction  was 
the  proper  remedy. 

Appeal  from  Circuit  Court,  Floyd  County. 

"To  be  officially  reported." 

Injunction  by  the  New  Domain  Oil  &  Gas 
Company  against  M.  T.  Allen.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirm- 
ed. 

James  Goble,  for  appellant  W.  S.  Hark- 
Ins,  for  apppellee. 

NUNN,  J.  The  record,  or  that  part  of  It 
necessary  to  be  considered  on  this  appeal, 
shows  that  during  the  year  1891  about  500 
landowners  In  the  county  of  Floyd,  In  this 
state,  executed  and  delivered  leases  of  the 
oil  and  gas  privileges  under  their  respective 
lands  to  G.  H.  Dimick  and  L.  H.  Gormley, 
of  Pittsburg,  Pa.  The  terms  and  conditions 
of  the  leases  being  similar,  we  copy  such 
parts  of  one  of  them  as  will  be  necessary 
to  elucidate  the  issues  involved. 

'^hls  lease  made  this  7tb  day  of  Septem- 

T  t  Bm  ContracU,  vol.  U,  Cent.  Dig.  |  3>. 


ber,  A  D.  1891,  between  Joel  Allen  of  the 
county  of  Floyd  and  State  of  Kentucky, 
first  party,  to  G.  H.  Dlmlck  and  L.  H.  Gorm- 
ley, of  Pittsburg,  Pa.,  second  parties: 

"Witnesseth:  That  the  first  party  grants 
to  the  second  parties  the  sole  right  to  pro- 
duce petroleum  and  natiual  gas  from  the 
following  named  tract  of  land:    •    •    •• 

"Specifically  granting  to  the  second  par- 
ties for  and  during  the  term  of  IS  years, 
from  this  date,  the  exclusive  rights  to  drill 
and  operate  oil  and  gas  wells;  to  lay  and 
operate  pipe  lines;  the  necessary  right  of 
way  over  the  premises;  the  use  of  enough 
land  on  which  to  preserve  the  products,  and 
to  erect  such  buildings  as  they  may  desire; 
the  free  use  of  the  water.  If  found  on  the 
premises;  with  the  right  at  any  time  to  an- 
nul this  lease  by  failing  to  comply  with  its 
terms;  and  to  remove  all  machinery  and 
fixtures  which  they  may  have  placed  there- 
on; and  should  the  second  parties  find  a 
paying  production  of  oil  or  gas  on  said  land 
during  said  term,  then  first  party  agrees  to 
extend  this  lease  from  year  to  year,  as  long 
as  said  production  continues. 

"Flret  party  further  agrees  within  

days  after  the  discovery  of  oil  In  paying 
quantities  on  said  land  to  make  the  second 
parties  a  good  and  sufficient  deed  of  the  oil 
and  gas  right  In  said  land,  for  which  said 
second  parties  shall  pay  first  party  the  sum 
of  -> dollars  per  acre, 

"In  consideration  for  which  the  second 
parties  agree  as  follows: 

"Ist  To  pay  the  sum  of  one  dollar  In 
Iiand,  the  receipt  of  which  first  party  hereby 
acknowledges. 

"2nd.  To  use  and  occupy  only  so  much  of 
said  land  as  may  be  necessary  for  the  pur- 
poses therein  granted. 

"3rd.  To  commence  operations  and  com- 
plete one  well  on  the  land  herein  leased, 
within  two  yeare  after  finding  oil  In  paying 
quantities  In  one  of  the  test  wells  named  be- 
low, or  thereafter  pay  as  rent  to  first  party 
ten  cents  per  acre  yearly  In  advance  until 
such  well  is  completed,  or  until  second  par- 
ties elect  to  cancel  this  lease  by  noniiayment 
of  said  rent. 

"4th.  To  deliver  to  first  party  In  pipe 
lines,  free  of  charge,  one-tenth  of  all  the  oU 
they  may  produce  and  save  from  said  land. 

"6th.  To  pay  first  party  for  any  well  from 
which  gas  is  marketed,  semi-annually  In  ad- 
vance, the  sum  of  one  hundred  dollars  for 
each  pound  of  gas  pressure  per  square  Inch 
shown  by  the  well  at  the  beginning  of  each 
six  months  while  the  sale  of  gas  continues. 

"6th.  To  pay  any  money  becoming  due  to 
first  party  at  Prestonburg  In  said  county. 

"7th.  Second  parties  agree  to  drill  and 
ccmplete  one  or  more  test  wells  to  a  depth 
of  eighteen  hundred  feet,  if  oil  or  gas  Is 
not  found  In  paying  quantities  at  a  less 
depth,  and  said  well  or  wells  shall  be  located 
within  fifteen  miles  of  Prestonburg  and  shall 
be  completed  within  eighteen  months  from 
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the  date  hereof,  or  a  failure  so  to  do  shall 
work  the  absolute  forfeiture  of  this  lease. 

"First  party  reserves  all  timber,  coal  and 
other  minerals,  and  second  parties  shall  only 
use  enough  ground  for  the  privileges  above 
named  and  shall  have  no  railroad  right  or 
use  of  salt  water. 

"All  rights  under  this  Instrument  shall  ac- 
crue to  the  heirs,  assigns  and  other  legal 
representatives  of  each  party  hereto. 

"In  witness  whereof,"   etc. 

After  these  leases  were  taken,  a  corpora- 
tion was  formed  under  the  laws  of  Ken- 
tucky and  under  the  name  of  the  appellee, 
and  Dlmick  and  Gormley,  as  authorized  by 
the  leases,  transferred  and  assigned  each  and 
all  the  leases  to  this  appellee  corporation. 
On  the  30th  day  of  September,  1896,  the 
appellee  filed  its  petition  against  appellant  in 
the  Floyd  circuit  court  After  setting  forth 
the  corporation  and  all  the  leases,  in  sub- 
stance it  charged  that  the  appellant,  M.  T. 
Allen,  without  any  right,  and  against  the 
will  and  consent  of  appellee,  had  taken  leases 
upon  the  gas  and  oil  privileges  on  a  por- 
tion of  the  same  lands  leased  to  appellee, 
and  was  without  right  and  unlawfully  solic- 
iting others  of  the  persons  named  as  lessors 
of  appellee  to  lease  the  oil  and  gas  priv* 
lieges  on  their  lands  to  him,  and  is  urging 
and  persuading  them  to  believe  that  appel- 
lee's leases  are  and  have  become  forfeited. 
That  appellee,  in  order  to  remove  the  leases 
of  appellant,  which  had  been  taken  subse- 
quent to  its  leases,  had  been  compelled  to 
Institute  and  prosecute  suits  to  remove  the 
cloud  from  its  title;  and  that  the  appellant, 
by  his  unauthorized  acts,  had  involved  appel- 
lee in  vexatious  and  expensive  litigation, 
and,  unless  prevented  by  an  order  of  injunc- 
tion, would  continue  to  take  other  leases 
covering  appellee's  property,  and  further  in- 
volving it  in  other  expensive  and  a  continued 
series  of  suits  in  order  to  protect  its  property 
in  the  leases  against  appellant's  unlawful 
acts;  and  that  it  was  without  adequate  reme- 
dy at  law  to  protect  itself  against  the  unlaw- 
ful acts  of  appellant  threatened  and  complain- 
ed of,  and  that  appellant  was  insolvent,  and 
any  judgment  it  might  obtain  against  appel- 
lant at  law  could  not  be  collected,  for  the  rea- 
son that  he  had  no  property  subject  to  ex- 
ecution or  choses  In  action  which  could  be 
subjected  to  the  Judgment,  or  any  Judgment, 
against  him;  and  that,  unless  appellant  be 
prevented  by  injunction  from  taking  and 
procuring  other  leases  from  its  lessors,  great 
and  Irreparable  injury  would  result  to  it. 
The  other  necessary  and  formal  allegations 
to  obtain  an  injunction  were  made,  and  the 
Injunction  granted  and  Issued.  The  appel- 
lant answered,  putting  In  Issue  all  the  ma- 
terial allegations  of  the  petition,  and  attack- 
ed the  validity  of  appellee's  leases.  Other 
pleadings  were  filed  by  the  porties  until  is- 
sues were  formed.  Many  depositions  were 
taken  by  the  parties,  and  filed  in  the  action. 
At  the  September  term,  1900,  the  action  was 


called  for  trlaL  The  appellant  by  counsel, 
withdrew  his  pleadings,  and  filed  a  general 
demurrer  to  the  petition.  Pending '  the  de- 
murrer, appellee  filed  an  amended  petition, 
by  which  it  was,  in  substance,  alleged  that 
appellee  had  fully  kept  and  performed  the 
covenants  and  undertakings  set  out  In  the 
several  leases  enumerated  in  its  petition, 
and  that  its  assignors,  Dlmick  and  Gormley, 
had  so  kept  and  performed  the  same;  that 
the  test  wells  provided  for  and  mentioned 
in  the  leases  were  begun  by  them  on  or 
about  the  IBtfa  day  of  May,  1892,  on  Right 
Beaver,  in  Floyd  county,  Ky.,  within  15 
miles  of  the  town  of  Prestonburg.  Ky..  and 
that  the  drilling  thereof  was  prosecuted  with 
all  due  and  proper  diligence  to  a  greater 
depth  than  1,800  feet  within  15  montlis  from 
the  date  of  the  leases;  that  one  of  the  wells 
was  drilled  and  completed  to  k  depth  of 
2,248  feet  on  December  2,  1892,  but  that  oil 
in  paying  quantities  was  not  found  in  this 
well,  nor  any  or  all  the  wells  so  drilled;  that 
in  an  elTort  to  find  oil  in  paying  quantities, 
the  appellee,  up  to  the  time  of  the  com- 
mencement of  this  action,  had  drilled  various 
wells  within  16  miles  of  the  town  of  Preston- 
burg, to  wit  about  30  wells  In  all,  in  that 
district,  most  of  them  within  15  miles  of 
Prestonburg,  but  not  finding  oil  In  paying 
quantities  in  any  or  all  of  them;  that  by 
reason  of  not  having  found  oU .  in  paying 
quantities  In  any  or  all  of  the  wells  so  drill- 
ed the  leases  continued  in  force  without  ap- 
pellee being  required  to  drill  a  well  upon 
each  of  the  tracts  of  land,  and  without  be- 
ing required  to  pay  rental  thereon;  and  then 
reiterated  the  alleged  unlawful  and  wron;;fu] 
acts  of  appellant  in  his  attempt  to  induce 
the  lessors  of  appellee  to  attempt  to  break 
their  lease  contract  and  to  place  subseqaent 
leases  on  the  same  property,  thereby  creat- 
ing a  cloud  on  appellee's  title,  and  putting 
him  to  expense  of  litigation,  etc.  Appellant 
then  filed  a  demurrer  to  the  petition  and 
amended  petition,  which  the  court  overruled, 
and,  the  appellant  failing  to  plead  further, 
the  court  granted  appellee's  petition,  and 
made  the  Injunction  permanent  The  appel- 
lant took  the  proper  exceptions,  and  la  here 
on  appeal'. 

The  contract  In  substance  and  effect,  re- 
quired appellee  to  drill  and  complete  one  or 
more  test  wells  to  a  depth  of  1,800  feet  If  oil 
or  gas  should  not  be  found  in  paying  quan- 
tities at  a  less  depth,  and  said  well  or  wells 
should  be  located  within  15  miles  of  Pres- 
tonburg, and  to  be  completed  within  18 
months  from  the  date  of  the  lease;  a  failure 
to  drill  these  test  wells  to  work  a  forfeitmre 
of  the  lease.  If  oil  or  gas  should  be  found  in 
paying  quantities  in  the  test  well  or  vrells, 
then,  in  such  event  appellee  bound  itself  to 
drill  a  well  on  each  of  the  leased  premises 
within  two  years  thereafter,  or  pay  each 
lessee  10  cents  per  acre  yearly  in  advance. 
It  will  be  observed  that  the  drilling  of  the 
wells  on  each  of  the  leased  premises  or  the 
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payment  of  10  cents  per  acre  in  advance  'was 
apou  the  contingency  that  oil  or  gas  in  pay- 
ing quantities  should  be  found  In  the  test 
wcllB.  It  is  stated  in  the  petition  and  admit- 
ted by  the  demurrer  that  the  test  wells  were 
drilled  to  the  depth  and  witliin  the  time  re- 
quired by  the  contract,  showing  a  compliance 
with  the  contract  on  the  part  of  the  appellee. 

.Appellant  contends  that  the  contract  is 
■\oid  because  there  Is  a  want  of  mutuality  In 
It.  because  the  appellee  Is  not  bound  to  per- 
form its  part  of  the  contract 

The  general  rule  of  law  is  that,  to  enable 
either  party  to  compel  a  specific  execution, 
the  contract  must  be  mutually  binding  on 
eflob.  There  are  some  exceptions  to  this  rule 
—as  where  the  party  not  bound  performs  his 
part  of  the  contract.  In  the  case  of  Friend 
y.  Mallory  (W.  Va.)  43  8.  E.  114,  this  language 
Is  used:  "A  contract  Is  not  void  for  lack  of 
mutuality  where  the  party  who  is  not  bound 
has  performed  the  conditions  of  the  con- 
tract." It  appears  from  the  petition  and  con- 
tract that  appellee  lias  fully  complied  with 
Us  part  of  the  contract,  at  great  expense  to 
itself,  and  without  Injury  to  the  lessors;  and 
it  is  now  too  late  for  appellant  to  contend 
that  appellee  is  not  bound  to  perform  its 
part  of  the  contract.  It  further  appears  from 
the  petition  that  appellant  was,  by  his  con- 
duct and  acts,  casting  a  cloud  upon  the  title 
or  leases  of  appellee  by  his  effort  to  obtain 
leases  and  the  obtentlon  of  some,  and  was 
causing  appellee  a  multiplicity  of  suits,  vexa- 
tious and  oppressive  litigation,  and  irrepara- 
ble injury;  and  In  such  a  case  injunction 
was  the  proper  remedy,  as  has  been  repeated- 
Iv  decided  by  this  court.  See  the  cases  of 
Kills  V.  Wren,  84  Ky.  254,  1  S.  W.  440;  Walk- 
er V.  Leslie,  90  Ky.  642,  14  S.  W.  682;  Hill- 
man  V.  Hurley,  82  Ky.  626. 

Neither  the  Judgment  of  the  lower  court  nor 
the  nfflrmance  hereof  can  have  any  effect  on 
the  lessors,  for  the  reason  that  they  are  not 
parties  to  this  proceeding,  and  the  Judgment 
of  the  lower  court  and  this  affirmance  can 
only  aflfect  the  appellant  in  his  improper  con- 
duct as  admitted  by  his  demurrer.  Where- 
fore the  Judgment  of  the  lower  court  is  af- 
firmed. 


KIRBT  V.  SCOTT. 

(Oonrt  of  Appeals  of  Kentucky.    April  17, 
1903.) 

FORCIBLB    BNTnY— RIGHT    TO    MAINTAIN    AC- 
TION—EXTENT OP  POSSESSION— AD- 
VBRSB  POSSESSION— NOTICE. 

1.  Part  of  a  tract  of  land  included  in  one  pat- 
ent was  leased  by  a  party  that  claimed  title  un- 
der various  patents,  of  which  some  were  junior 
and  some  senior  to  the  larger  survey.  The  les- 
see Inclosed  and  pnt  in  cnltivation  part  of  the 
land  held  by  virtue  of  one  of  these  junior  pat- 
ents. Beld,  that  by  so  doing  the  lessee  gave 
notice  to  all  claimants  under  the  larger  sur- 
vey of  his  adverse  possession  of  so  mach  there- 
of 88  was  inrlnded  in  bis  lease;  there  being 
no  one  in  possession  under  the  larger  survey. 

2.  Altboagh  a  lessee  has  not  settled  on  that 
part  of  the  premises  which  his  lessor  claims  by 


virtae  of  a  i>atent  janior  to  another,  he  can 
maintain  forcible  entry  against  a  stranger  to 
the  elder  title  who  attempts  to  take  possession 
thereunder. 

Appeal  from  Circuit  Court,  Letcher  Coun- 
"Not to  be  officially  reported." 
Proceedings  of  forcible  entry  by  Winfield 
Scott  against  G.  W.  Kirby.     Judgment  for 
plaintiff,  and  'defendant  appeals.    Affirmed. 

S.  B.  Dlsbman  and  D.  D.  Field,  for  ap- 
pellant W.  B.  Dixon  and  Jas.  H.  Hazel- 
rlgg,  for  appellee. 

SKTTLB,  J.  This  proceeding  of  forcible 
entry  was  instituted  by  appellee  against  ap- 
pellant before  a  Justice  of  the  peace,  and 
then  taken  by  traverse  to  the  circuit  court, 
in '  each  of  which  courts  Judgment  went 
against  appellant,  who  brings  the  case  to 
this  court  by  appeal. 

Appellee,  by  a  writing  of  date  February  1, 
1900,  leased  of  John  S.  and  Mary  D.  Wentz, 
for  the  year  1901, 1,768  acres  of  land  lying  In 
J^tcher  county,  composed  of  a  number  of  ad- 
joining patents,  but  the  whole  of  the  leased 
boundary  is  embraced  In  that  of  a  34,000- 
acre  survey  patented  to  one  W.  H.  Nicholls 
February  28,  1874,  though  some  of  the  pat- 
ents comprising  the  leased  boundary  are 
senior,  and  some  of  them  Junior,  In  date  to 
the  Nicholls  patent  Included  In  the  bound- 
ary of  1,758  acres,  and  also  in  the  Nicholls 
patent  are  two  small,  adjoining  surveys— one 
of  92  acres,  patented  to  the  wife  of  J.  J. 
Lewis,  and  the  other  of  76  acres,  patented  In 
the  name  of  Wilson  Raleigh;  but  both  pat- 
ents are  junior  in  date  to  the  Nicholls  pat- 
ent. Appellee  at  the  time  of  the  Issual  of  the 
writ  of  forcible  entry  was  in  possession  of 
the  1,758  acres  leased  by  him  of  Wentz  and 
wife,  by  actual  occupancy  of  some  of  the 
senior  and  some  of  the  Junior  patents  com- 
posing It,  and  was  in  fact  then  living  on  a 
patent  included  ip  the  leased  boundary  which 
was  older  than  the  Nicholls  patent;  and,  in 
addition,  he  had  inclosed  and  under  cultiva- 
tion a  field  of  12  or  15  acres  In  the  Lewis 
92-acre  patent,  which  adjoins  the  Raleigh  75- 
acre  patent.  The  forcible  entry  complained 
of  consisted  In  appellant's  building  and  occu- 
pying a  house  on  the  Raleigh  patent  over  ap- 
pellee's objection. 

Appellee  testified  upon  the  trial  in  the  cir- 
cuit court  that  he  moved  upon  the  boimdary 
contained  in  his  lease  with  the  intention  of 
taking  actual  po-ssession  of  the  whole  there- 
of, and  that  such  was  In  fact  the  character 
and  extent  of  his  possession.  It  appears  that 
the  lands  leased  by  appellee  of  Wentz  and 
wife  were  conveyed  to  the  latter  by  deeds- 
one  from  J.  J.  Lewis  and  wife,  and  the  other 
from  D.  M.  Collier;  both  deeds  being  of 
record  in  the  office  of  the  clerk  of  the  Letcher 
county  court  These  deeds  are  referred  to  in 
the  lease  as  containing  the  boundaries  of 
the  several  surveys  included  In  the  1,758 
acres,  and  both  were  introduced  on  the  trial 
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in  the  circuit  court  \>j  appellee  to  show  the 
boundary  of  the  leased  premlsea  and  the 
extent  of  his  possession.  Only  two  witnesses 
were  introduced  on  the  trial  by  appellee— 
himself  and  J.  J.  Lewis;  the  latter  being  a 
Burreyor  of  considerable  Bklll.  No  evidence 
was  ofTered  by  appellant.  By  the  two  wit- 
nesses named  the  following  facts  were  estab- 
lished: First,  that  appellee,  in  addition  to 
bis  actual  residence  upon  the  1,758  acres  leas- 
ed by  him,  had  under  fence  and  In  cultiva- 
tion at  the  time  of  the  forcible  entry  com- 
plained of  a  strip  of  12  or  16  acres,  which, 
though  a  part  of  his  leased  boundary,  is  out- 
side of  the  senior  patents,  but  is  included  In 
a  patent  issued  to  the  wife  of  J.  J.  Lewis 
that  la  Junior  In  date  to  the  Nlcholls  patent: 
and,  second,  that  this  Indosure  is  likewise  a 
part  of  a  strip  which  is  connected  with,  and 
not  cut  off  from,  the  Wilson  Raleigh  patent 
by  any  of  the  senior  grants. 

So  far  as  the  record  shows,  no  possession 
is  held  by  any  one  vmder  the  Nlcholls  patent, 
and  the  act  of  appellee  in  inclosing  and  put- 
ting in  cultivation  the  field  of  12  or  15  acres, 
in  the  interference  of  the  Lewis  02-acre  Jun- 
ior survey,  with  the  Nlcholls  34,000-acre 
senior  patent,  constituted  an  entry  upon  and 
actual  possession  of  the  lap  or  conflict;  and 
such  entry  gave  notice  in  fact,  and  at  once, 
to  the  owner  or  any  claimant  under  the  Nicb- 
ollg  patent,  that  so  much  of  that  patent  as 
lay  within  the  leased  boundary  of  appellee 
was  In  the  actual,  adverse  possession  of  the 
latter.  In  such  a  case  the  possession  acquired 
was  not  limited  to  the  inclosure,  but  extended 
over  the  entire  boundary  claimed  by  him. 
See  Calk  v.  Lynn's  Heirs,  1  A.  K.  Marsh. 
346,  and  cases  therein  cited.  Tested  by  the 
rule  stated,  appellee's  possession  must  be  re- 
garded as  actual,  and  as  extending  over  the 
whole  of  the  boundary  leased  by  him  of 
Wentz  and  wife,  Including  the  Raleigh  75- 
acre  patent,  at  the  time  of  the  appellant's 
entry  thereon.  But  in  Bush  y.  Ck>omer,  69  S. 
W.  703,  yet  another  rule  has  been  announced 
by  this  court,  which  holds  that  the  Junior 
patentee  is  not  required  to  enter  on  the  lap 
of  the  conflicting  patents  in  order  to  main- 
tain a  proceeding  of  forcible  entry  against  a 
stranger  to  the  senior  title.  Coomer,  as  les- 
see of  Thomas  Turner  and  others,  was  In 
possession  of  a  large  tract  of  land  in  Wolfe 
county.  Bush,  as  lessee  of  the  Kentucky 
Union  Company,  entered  upon  a  part  of  this 
land  and  began  building  a  house.  Coomer, 
by  proceeding  of  forcible  entry  in  a  Justice's 
court,  sought  to  oust  him.  Judgment  went 
in  Coomer's  favor  in  both  the  Justice's  and 
circuit  courts,  and  Bush  thereupon  appealed 
the  case  to  this  court.  In  passing  upon  the 
question  of  law  and  fact  presented  by  the 
appeal,  the  court  said:  "It  was  shown  that 
there  were  about  ten  thousand  acres  in  the 
boundary  on  which  Coomer  lived,  and  that  be 
lived  within  the  John  Coman  patent,  under 
wblcb  his  lessors  claimed.  It  was  also  shown 
that  Bush  entwed  within  the  Sam  Young 


patent,  under  which  it  is  said  ttiat  his  lessors 
claimed;  and  it  is  Insisted  that  a  settlement 
within  the  Caman  patent,  outside  the  lap, 
did  not  give  Coomer  possession  of  any  land 
within  the  older  patent  of  Young.  On  this 
ground  it  is  earnestly  claimed  that  the  ver- 
dict is  against  the  evidence.  The  court  re- 
fused to  allow  appellant  to  read  in  evidence 
title  papers  of  his  lessors,  and  of  this  earnest 
complaint  is  also  made.  These  two  objections 
will  be  disposed  of  together.  In  a  proceeding 
of  this  character,  title  is  not  in  issue.  The 
only  question  to  be  determined  is  possession. 
Title  papers  are  never  competent,  except  so 
far  as  they  may  show  the  extent  of  posses- 
sion. Appellant  did  not  connect  himself  with 
the  Young  patent.  He  offered  a  deed  from 
Young,  the  patentee,  to  Charles  Van  Conver; 
also  a  deed  from  Sylvauus  Shumway  to 
Thomas  Duckbam.  But  Shumway  was  in  no 
way  connected  with  Charles  Van  Couver. 
He  also  offered  to  read  a  copy  of  a  deed  from 
Thomas  Duckham,  as  guardian  for  his  son 
Samuel,  in  whom  the  title  hadr  been  previous- 
ly vested,  but  there  is  no  authority  in  a  guard- 
ian to  make  a  conveyance  of  the  land  of  his 
infant  ward.  The  court  therefore  properly  re- 
fused to  allow  the  other  deeds  to  be  read, 
for  no  connection  was  shown  with  the  pat- 
entee. And  while  a  settlement  under  a  Junior 
patent  will  not  give  possession,  as  against  an 
older  patent,  where  the  settlement  is  with- 
out the  lap,  this  principle  has  no  application 
to  strangers  to  the  title,  but  Is  only  for  the 
benefit  of  the  holders  of  the  older  title.  The 
extent,  therefore,  of  Coomer's  possession, 
was  not  affected  by  the  fact  that  his  settle- 
ment was  without  the  Young  patent."  In  the 
case  at  bar,  nothing  appears  in  the  evidence 
to  connect  appellant  with  the  NichoUs  pat- 
ent, nor  does  it  appear  that  he  was  claiming 
to  hold  the  survey  upon  which  he  entered  by 
virtue  of  the  Nlcholls  patent.  He  has  not  at- 
tempted to  show  any  right  of  possession  to 
the  land  in  controversy  either  as  owner  or 
lessee.  It  Is  true  that  there  is  in  the  bill  of 
evidence  a  statement  from  appellee  that  ap- 
pellant informed  him,  when  ordered  to  betake 
himself  from  the  land  in  controversy,  tliat  he 
(appellant)  "was  building  a  bouse,  and  had 
leased  It  from  Altemus  &  Co.";  but  no  evi- 
dence was  introduced  to  prove  that  Alte- 
mus &  Co.  are  the  owners  or  claimants  of  the 
land  covered  by  the  Nlcholls  patent,  or  any 
part  thereof.'  Appellant  was  a  mere  stranger 
to  the  title,  and  nothing  more.  So  the  rule 
announced  In  the  case  of  Bush  v.  Coomer.  su- 
pra, applies  to  the  facts  of  this  case  like  the 
fit  of  a  glove.  And  according  to  that  rule, 
the  mere  fact  that  appellee  lived  within  his 
leased  boundary  was  all  that  was  necessary 
to  entitle  him  to  recover  as  against  appellant, 
in  the  matter  of  the  forcible  entry  complain- 
ed of.  It  therefore  follows  that  the  lower 
court  did  not  err  in  refusing  the  peremptory 
instruction  asked  for  by  the  appellant. 

We  are  further  of  opinion  that  the  Instruc- 
tion given  by  the  lower  court  to  the  Jury  was 
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free  from  error,  as  It,  In  simple  and  apt  lan- 
guage, told  them  that  If  they  believed  from 
the  evidence  that  appellee  was  In  actual  pos- 
session of  the  land  described  in  the  warrant 
of  forcible  entry  at  the  time  that  appellant 
entered  on  aald  land,  and  that  said  entry  was 
without  the  consent  of  the  appellee,  they 
should  find  appellant  guilty  of  the  forcible 
entry  complained  of  in  the  warrant;  other- 
wise that  they  should  find  for  the  appellant 
As  there  was  no  question,  under  the  evidence, 
as  to  the  appellee's  actual  possession  of  the 
boundary  of  land  leased  by  him  of  Wentz,  In- 
cluding the  '^acre  Raleigh  patent,  there  was 
nothing  for  the  Jury  to  do  but  to  And  the  ap- 
pellant guilty  of  the  forcible  entry  complain- 
ed of,  which  they  did,  as  shown  by  the  ver- 
dict returned  by  them. 

Finding  no  error  in  the  Judgment  appeal- 
ed from,  the  same  is  affirmed. 


COMMONWEALTH    v.    NELSON. 

(Court  of  Appeals  of  Kentucky.    April  16^ 
1908.)    . 

CRtlllNAL  LAW— APPEAL  BT  STATE— JURISDIC- 
TIONAL FRBRBQUISITB— FILINQ 
OF  TRANSCRIPT. 

1.  Cr.  Code  Prac.  {  834,  gives  the  Court  of 
Appeals  appellate  jurisdiction  in  prosecutions 
for  felony,  subject  to  certain  restrictions,  one 
of  which  is  that  contained  in  section  837,  pro- 
viding that  in  case  of  appeal  on  behalf  of  the 
commonwealth  the  Attorney  General  may  take 
the  appeal  by  lodging  the  transcript  m  the 
clerk's  office  of  the  Court  of  Appeals  within  60 
days  after  the  decision.  Held,  that  the  court 
has  no  jurisdiction  to  review  the  action  of  the 
trial  court  where  the  transcript  was  not  filed 
witliin  60  days  after  decision  rendered. 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty. 

"Not  to  be  officially  reported." 
J.  F.  Nelson  was  acquitted  of  perjury,  and 
the    Commonwealth   appeals.      Dismissed. 

Clifton  J.  Pratt  and  M.  tL  Todd,  for  the 
Commonweal  til. 

PATNTBB,  J.  The  defendant  was  indict- 
ed and  tried  on  the  charge  of  perjury,  and 
was  acquitted  under  a  peremptory  instruc- 
tion of  the  court  From  that  action  of  the 
court  this  appeal  is  prosecuted  by  the  com- 
monwealth. The  judgment  from  which  this 
appeal  is  prosecuted  was  rendered  in  Sep- 
tember, and  an  appeal  was  granted  by  the 
circuit  court  at  the  same  term  It  was  ren- 
dered. More  than  60  days  had  elapsed  from 
the  time. the  Judgment  was  rendered  from 
which  the  appeal  is  prosecuted  until  the 
filing  of  ttie  transcript  in  the  office  of  the 
clerk  of  this  court. 

By  section  33-1,  Cr.  Code  Prac,  the  court 
Is  only  given  appellate  Jurisdiction  in  prose- 
cutions for  felonies  subject  to  restrictions 
contained  In  the  article  of  the  Code  of  which 
that  section  is  a  part.  Section  337,  Cr.  Code 
Prac,  reads  as  follows:  "If  an  appeal  on 
behalf  of  the  commonwealth  be  desired,  the 
commonwealth's  attorney  shall  pray  the  ap- 


peal during  the  term  at  wbicb  the  decision 
is  rendered,  whereupon  the  clerk  shall  im- 
mediately make  transcript  of  the  record  and 
transmit  the  same  to  the  Attorney  Oeneral, 
or  deliver  the  transcript  to  the  common- 
wealth's attorney,  to  be  transmitted  by  him. 
If  the  Attorney  General,  on  inspecting  the 
record,  be  satisfied  that  error  has  been  com- 
mitted to  the  prejudice  of  the  common- 
wealth, upon  which  it  is  important  to  the 
correct  and  uniform  administration  of  the 
criminal  law  that  the  Court  of  Appeals 
should  decide,  he  may,  by  lodging  the  tran- 
script in  the  clerk's  office  of  the  Court  of  Ap- 
peals, within  sirty  days  after  the  decision, 
take  the  appeal."  Section  338  provides  that 
no  summons  or  notice  shall  be  necessary  up- 
on an  appeal.  As  the  transcript  was  not 
filed  in  the  clerk's  office  of  the  Court  of  Ap- 
peals within  60  days  after  the  decision  from 
which  the  appeal  is  prosecuted,  the  court 
has  no  Jurisdiction  to  review  the  action  of 
the  court  below;  therefore  the  appeal  is  dis- 
missed. 


CHESAPBAKB  &  N.   RY.   CO.  ▼.  OOLBS. 

(Court  of  Appeals  of  Kentucky.    April  16, 
1903.) 

RAILROADS-CROSSINGS— CROSSINQ  HIOHWAT 
ON  TRBSTLR-SIONALS— NEGLIGENCE  —  CON- 
TRIBUTORT  NBOUOKNCB  —  QUESTION  FOR 
JURT. 

'1.  Where  a  railroad  trestle  crosses  a  high- 
way, it  is  the  duty  of  those  in  charge  of  a 
tram  approaching  the  trestle  to  give  warning 
of  its  approach  for  the  protection  of  those  who 
may  be  riding  or  driving  on  the  highway. 

2.  The  question  as  to  whether  or  not  the  fail- 
ure to  give  a  warning  at  an  overhead  railroad 
crossing  is  negligence  is  (or  the  jury. 

3.  If  there  is  any  evidence  conducing  to  show 
a  right  of  recovery  in  plaintiff,  it  is  improper  to 
give  a  peremptory  instruction  for  the  defend- 
ant. 

4.  A  bqrse  drawing  a  buggy  in  which  plaintiff 
was  riding  became  frightened  at  a  train  on  an 
overhead  crossing.  There  was  a  high  bluff  a 
little  further  along  the  road,  and,  fearing  the 
horse  might  jump  over  it,  plaintiff  leaped  from 
the  buggy,  and  injured  herself.  Held,  In  action 
against  the  railroad  for  negligence  in  failing 
to  give  warning  of  the  approach  of  the  train, 
that  the  plaintiff's  act  in  jumping  from  the 
buggy  was  not  contributory  negligence,  since 
one  suddenly  placed  in  imminent  danger  by 
failure  of  duty  on  the  part  of  another  is  not 
guilty  of  contributory  negligence  because  he 
does  not  adopt  the  best  means  of  escape. 

Appeal  from  Circuit  Court  Allen  County. 

"Not  to  be  officially  reported." 

Action  by  Lula  Ogles  against  the  Chesa- 
peake and  Mobile  Railway  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

W.  C.  Goad,  for  appellant  B.  W.  Brad- 
burn,  for  appellee. 

BCRNAM,  C.  J.  The  track  of  the  Chesa- 
peake &  Nashville  Railway  Company  crosses 
the  Scottsville  and  Gallitan  turnpike  road 
upon  a  high  trestle  near  the  point  where 
Tramel  creek  is  spanned  by  a  large  inclosed 
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bridge.  On  tbe  8th  day  of  July,  1901,  the 
appellee,  Lula  Oglee,  and  her  husband  anl 
brother-in-law,  were  traveling  over  the  turn- 
pike road  from  ScottsvlUe  to  their  borne 
near  the  village  of  Petroleum,  in  Allen  coun- 
ty, and  in  doing  bo  necessarily  passed  under 
the  railroad  crossing.  The  testimony  shows 
that  neither  appellant's  track  nor  trains 
thereon  could  be  seen  from  any  point  south 
of  this  crossing,  both '  because  it  was  much 
higher  than  the  turnpike  road,  and  for  the 
reason  that  the  approach  to  the  crossing  was 
at  the  end  of  a  high  bluff,  which  obstructed 
the  view.  When  appellee  and  her  husband 
had  arrived  at  within  about  60  yards  of  the 
crossing,  they  stopped  their  horse,  which  was 
a  young  and  inexperienced  animal,  and  lis- 
tened for  a  signal,  or  any  noise  that  would 
indicate  the  approach  of  a  train.  But,  hear- 
ing none,  they  sent  their  brother-in-law,  who 
was  riding  with  them,  forward  to  the  cross- 
ing, to  see  if  he  could  discover  any  evidence 
of  the  approach  of  a  train.  He  informed 
them  that  the  way  was  clear.  They  then 
proceeded  on  their  way,  and  while  passing 
under  the  crossing  appellant's  train  of  cars 
came  suddenly  from  the  south,  running  rap- 
idly over  the  crossing,  making  a  loud  noise, 
which  so  frightened  their  horse  that  he  be- 
gan to  tremble,  Jump,  and  make  efforts  to 
escape.  Realizing  that  further  along  on  tbe 
turnpike  road  there  was  a  high  and  unfenced 
bluff,  and  fearing  that  her  husband  would 
not  be  able  to  control  tlie  horse,  and  that  it 
would  succeed  in  running  away,  and  in  all 
likelihood  throwing  her  over  tbe.  bluff,  she 
jumped  from  the  wagon,  and  in  so  doing  dis- 
located her  ankle,  and  suffered  other  serious 
injuries,  which  confined  her  to  her  bed  for 
many  weeks;  and  this  suit  was  Instituted 
to  recover  damages  for  the  Injnries  so  re- 
ceived, which  she  alleges  was  due  to  the 
negligence  of  tbe  defendant  In  failing  to  give 
notice  of  tbe  approach  of  its  train  to  the 
turnpike  crossing  by  ringing  Its  bell  or  blow- 
ing its  whistle.  The  trial  before  a  Jury  re- 
sulted in  a  verdict  and  Judgment  for  appel- 
lee for  $C00. 

The  only  ground  upon  which  a  reversal  'Is 
asked  is  that  the  trial  court  failed  at  the 
conclusion  of  appellee's  testimony  to  direct 
the  Jury  to  find  a  verdict  for  the  defendant 
It  is  insisted  for  the  appellant  that,  as  tbe 
railway  track  does  not  cross  the  turnpike 
road  upon  the  same  level,  the  company  were 
imder  no  obligation  to  give  the  signals  of 
Its  approach  required  by  section  786  of  the 
Kentucky  Statutes.  But  they  also  insist  that 
as  a  matter  of  fact  these  signals  were  given, 
and  that  appellee,  who  lived  in  the  Immediate 
vicinity  of  Petroleum,  knew,  at  the  time  she 
attempted  to  make  the  crossing,  that  it  was 
the  regular  schedule  time  for  the  passage 
of  one  of  their  regular  trains,  and  that  she 


was,  therefore,  guilty  of  contributory  negli- 
gence in  attempting  to  drive  an  unbroken 
horse  under  the  track.  Five  witnesses  tes- 
tify positively  that  no  signal  was  given  by 
appellant  of  the  approach  of  tbelr  train,  and 
tbe  engineer  In  charge  thereof,  while  ex- 
pressing the  opinion  that  a  signal  was  g^iven, 
testlfled  that  previous  to  the  accident  he 
had  no  instruction  from  the  railway  company 
to  blow  the  whistle  for  the  Big  Tramel  cross- 
ing, but  that  he  received  such  instruction 
shortly  after  tbe  accident  It  was  decided 
In  Rupard  v.  Chesapeake  &  Ohio  R.  R.  Co., 
88  Ky.  280,  11  S.  W.  70,  7  L.  R.  A.  816,  that 
where  a  railroad  track  crossed  a  public  high- 
way on  a  trestle,  it  was  tbe  duty  of  those  in 
charge  of  the  train  approaching  tbe  crossing 
to  give  some  warning  of  its  approach  for  the 
protection  of  those  who  might  be  riding  or 
driving  on  the  highway,  that  they  might  se- 
cure themselves  against  injury  by  reason. of 
the  frightening  of  their  horses,  and  that  the 
question  as  to  whether  or  not  the  failure 
to  give  such  warning  was  negligence  should 
be  left  to  the  decision  of  the  Jury.  This  is 
undoubtedly  tbe  common-law  rule  upon  the 
subject,  and  the  Instructions  in  this  case  are 
carefully  drawn  with  the  view  of  leaving  to 
the  Jury  to  determine  whether  appellant  ac- 
tually gave  the  signals  of  its  approach  to  the 
crossing,  and  also  whether  a  failure  to  do  so 
under  the  facts  of  the  case  was  negligence, 
and  the  proximate  cause  of  plaintifTs  injury. 
In  fact,  no  complaint  is  made  of  the  bistruc- 
tlons  on  this  point  And  it  is  a  well-estab- 
lished rule  in  this  state  that,  if  there  is  any 
evidence  conducing  to  show  a  right  of  recov- 
ery in  the  plaintiff,  it  is  improper  for  the  court 
to  give  a  peremptory  Instruction  for  the  de- 
fendant; even  though  the  court  may  be  of  the 
opinion  that  the  verdict  should  be  for  the 
defendant.  This  is  a  question  of  fact,  which 
must  be  left  to  t^ie  determination  of  the  Jury. 
So  far  as  we  are  able  to  discover,  the  con- 
duct of  this  case  by  the  trial  court  is  in  ac- 
cordance with  well-settled  rules  of  law.  Kor 
was  appellee  guilty  of  contributory  negli- 
gence in  Jumping  from  the  spring  wagon  at 
the  time  and  under  tbe  circumstances.  The 
right  of  a  person  to  damages  for  a  personal 
Injury  due  to  thfe  negligence  of  (mother  Is  not 
affected  by  bis  having  contributed  thereto, 
unless  he  was  in  fault  in  so  doing,  as  the 
rule  is  well  settled  that  one  suddenly  and  un- 
expectedly placed  In  a  position  of  imminent 
danger  by  the  failure  of  duty  on  the  part  of 
others  will  not  be  held  guilty  of  contributory 
negligence  because  be  did  not  adopt  the  best 
means  of  escape,  or  made  an  error  in  Judg- 
ment as  to  the  best  course  to  pursue.  See 
Middlesborough  R.  R.  Co.  v.  Stallard's  Adm'r 
(Ky.)  72  S.  W.  17,  and  authorities  there 
cited. 
Judgment  affirmed. 
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COYNE  T.  ANDERSON'S  EX'RS. 

(Court  of  Appeals  of  Kentucky.    April  16, 

1903.) 

NOTES  —  RENEWAL  —  NOTICE!   OF   DBFEN8B8— 
BONA    FIDE>   PURCHASER— DISCOUNT- 
PAYMENT  AFTER  DISHONOR. 

1.  A.  bona  fide  purchaser  of  a  note  is  not 
affected  by  Dotice  to  hia  agent  on  the  renewal 
thereof,  that,  as  to  one  of  the  makers,  the  note 
was  without  consideration. 

2.  A  bona  fide  purchaser  of  a  note,  which 
on  nonpayment  was  renewed  by  agreement  of 
all  parties,  who  has  discounted  the  same  to  a 
bank,  and  on  dishonor  of  the  renewal  note  has 
paid  the  same  and  taken  it  up,  assumes  the 
position  of  the  bank  as  a  bona  nde  holder,  and 
is  not  affected  by  equitable  defenses  between 
the  original  parties. 

Appeal  from  Clrcnlt  Court,  Jefferson  Coun- 
ty, Common  Pleas  Division. 

"Not  to  be  officially  reported." 

Action  by  L.  L.  Anderson's  executors 
against  Joseph  Coyne  and  another.  From  a 
Judgment  for  plaintiffs,  defendant  Coyne  ap- 
peals.   Affirmed. 

E.  Macpherson,  for  appellant  Helm, 
Bruce  &  Helm,  for  appellees. 

BARKER,  J.  Appellant,  Joseph  Coyne, 
and  one  Joseph  Clark,  executed  their  Joint' 
note,  payable  to  the  order  of  Joseph  Clark, 
for  the  sum  of  91.500,  negotiable  and  payable 
at  the  Loulsyille  City  National  Bank.  This 
note  was  assigned  through  W.  S.  Parker,  the 
cashier  of  the  bank,  to  L^  L.  Anderson,  for 
whom  Parker  was  agent  Clark's  indorse- 
ment to  Anderson  Is  as  follows:  "For  value 
received,  I  hereby  assign  the  within  note  to 
L.  L.  .\nderson.  [Signed]  Joseph  Clark." 
After  the  expiration  of  several  months,  and 
before  maturity,  Anderson  discounted  the 
note  to  the  Louisville  City  National  Bank, 
which  thereby  became  its  owner  and  holder. 
When  this  note  became  due.  It  was  not  paid, 
but,  by  arrangement  of  all  the  parties,  it 
was  renewed,  and,  for  convenience,  was  sep- 
arated into  two  notes,  one  for  $500,  and  the 
other  for  |1,000.  The  renewal  notes,  not 
being  paid  by  the  makers  at  maturity,  were 
protested  for  nonpayment  and  thereafter 
paid  off  and  taken  up  by  Anderson's  execu- 
tor, be  having  In  the  meantime  died.  Suit 
having  been  Instituted  by  the  executor  In  the 
JeCTerson  circuit  court  against  Joseph  Clark 
and  Joseph  Coyne,  the  makers  of  the  notes, 
substantially  alleging  the  facts  as  herein  set 
out,  Joseph  Coyne  filed  an  answer.  In  which 
he  denied  the  sale  of  the  notes  to  L.  L.  An- 
derson, and  pleaded  that  be  was  not  Indebted 
to  Clark  or  Anderson;  that  he  had  Joined  in 
the  mnklng  of  the  note  for  the  accommoda- 
tion of  Clark,  and  upon  the  agreement  that 
lie  was  to  be  bound  on  the  notes  merely  as 
surety  to  the  bank  at  which  they  were  or 
might  be  discounted,  and  was  to  be  bound 
In  no  other  way,  and  to  no  other  person;  and 
charged  that  Parker,  the  cashier  of  the  bank, 
knew  of  this  agreement  between  htm  and 
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Clark,  and  that  Li.  L.  Anderson  also  had  no- 
tice thereof;  that  the  notes  hi  Question  were 
obtained  from  him  by  fraud  and  covin,  and 
that  Joseph  Clark,  the  assignor,  was  Justly 
hidebted  to  him  in  the  sum  of  fl,264.67, 
which  was  pleaded  as  an  offset  The  case 
coming  on  to  be  tried  was  submitted  to  a 
Jury,  who  returned  a  verdict  In  favor  of  ap- 
pellee. For  some  reason,  which  does  not  ap- 
pear, the  court  set  aside  this  Judgment  and 
awarded  appellant  a  new  trial.  The  case 
again  coming  on  for  trial,  the  court,  after  all 
the  evidence  was  in,  awarded  appellee  a  per- 
emptory Instruction  to  the  Jury  to  find  a 
Judgment  in  Its  favor,  as  prayed  for  In  the 
petition.  Appellant's  motion  for  a  new  trial 
having  been  overruled,  he  has  appealed  the 
case  to  test  the  soundness  of  the  Judgment 
awarding  appellee  a  p«emptory  Instruction. 
We  may  say  in  the  outset  that  there  is  no 
evidence  In  the  record  warranting  the  charge 
that  either  the  original  or  the  renewal  notes 
were  obtained  from  appellant  by  fraud  or 
covin  to  which  the  appellee  or  the  decedent 
was  a  party,  or  of  which  they  had  notice;, 
nor  is  there  any  evidence  to  sustain  appel- 
lant's contention  that  either  Parker  or  An- 
derson knew  of  the  alleged  arrangement  be- 
tween appellant  and  Clark  that  appellant 
was  only  to  be  surety  on  the  original  note, 
or  that  there  was  no  consideration,  as  be- 
tween appellant  and  Clark;  nor  is  there  any 
evidence  to  sustain  the  claim  that  the  origi- 
nal note  was  to  be  discounted  in  any  partic- 
ular bank.  We  think  it  clear  that  the  origi- 
nal note  was  executed  and  delivered  by  ap- 
pellant for  the  purpose  of  enabling  Joseph 
Clark  to  raise  money  generally,  and  the  ques- 
tion as  to  where  he  raised  it  was  Immate- 
rial. It  Is  doubtless  true  that  appellant  did 
not  know  Clark  assigned  the  original  note  to 
Anderson,  and,  as  the  transaction  occurred  in 
the  business  place  of  the  Louisville  City  Na- 
tional Bank,  with  Its  cashier,  he  doubtless 
thought  that  it  was  discounted  to  the  bank; 
but  that  he  was  at  all  interested  in  this  ques- 
tion there  is  not  the  slightest  evidence  in  the 
record.  The  case  of  Cline  v.  Templeton,  78 
Ky.  5^,  will  not  support  appellant's  conten- 
tion that,  when  Anderson's  executor  took  up 
and  paid  off  the  notes  discounted  to  the  bank, 
they  became,  in  its  hands,  subject  to  such  de- 
fense or  defenses  as  existed  between  the  par- 
ties prior  to  their  discount  to  the  bank.  The 
consideration  of  the  note  in  the  case  cited 
was  illegal,  and  of  that  fact  the  bolder  who 
indorsed  It  to  the  bank  well  knew;  and 
when  the  maker  failed  to  pay  at  maturity, 
and  the  Indorser  to  the  bank  was  required  to 
pay  It  off  and  take  It  up.  It  became,  in  his 
hand,  subject  to  all  the  original  defenses,  be- 
cause be  had  notice  of  Its  lnfi;:mity.  The 
court  say:  "In  this  case  appellants,  having 
received  the  note  sued  on  with  the  knowledge 
that  it  was  without  consideration,  took  It  up 
from  the  bank  with  the  same  right  in  appel- 
lee to  make  defense  as  he  had  prior  to  the 
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discounting.  Appellants  being  boldera  with 
notice  of  the  Infirmity  In  tbe  bill,  It  is  in  tbelr 
bands  subject  to  all  tbe  defenses  that  exist 
between  tbe  original  parties  to  the  paper." 
It  will  thus  be  seen  that  tbe  court  rested 
tbeir  opinion  tbat  the  parties  were  relegated 
to  their  original  rights  after  it  was  taken  up 
by  the  Indorser  to  the  bank,  alone  upon  the 
fact  tbat  be  had  notice  of  the  original  infirm- 
ity In  the  bill.  Not  so  in  this  case.  Neither 
Parker,  the  agent,  nor  Anderson,  the  princi- 
pal, had  any  notice,  or  any  reason  to  suspect, 
that  the  original  note  discounted  by  Clark 
was  anything  but  what  it  purported  on  its 
face  to  be— a  mercbantable  piece  of  paper 
based  upon  a  valuable  consideration.  It  may 
be  true  that  in  the  negotiation  for  the  renew- 
al of  this  note  Parker,  the  agent,  discovered 
that  Coyne  had  Joined  in  tbe  making  of  It 
for  the  accommodation  of  Clark,  but  this 
would  not  alter  the  status  of  matters;  the 
rights  of  Anderson,  the  principal,  bavlng  been 
fixed  by  the  original  transaction.  No  Infor- 
mation which  he  or  his  agent  received  sub- 
sequent to  the  original  Indorsement  to  him 
vitiated  or  weakened  his  position  as  an  in- 
nocent holder  for  a  valuable  consideration. 

What,  then,  were  the  rights  of  his  exec- 
utor, tbe  bolder  and  owner  of  the  notes  in 
question,  after  it  had  taken  them  up  from 
the  bank,  to  which  tbelr  decedent  had  dis- 
counted them,  assuming,  as  the  facts  show, 
that  Anderson  was  an  innocent  holder  for  a 
valuable  consideration  of  the  original  note, 
of  which  these  sued  on  are  the  renewals? 
In  the  case  of  Spencer  t.  Biggs,  2  Metcalfe, 
123,  it  is  said:  "But  it  Is  contended  by  the 
coirasel  of  appellants  that  tbe  note,  having 
been  taken  up  from  the  bank  by  appellee, 
after  It  bad  been  negotiated  and  discounted 
at  the  bank,  Is  no  longer  upon  tbe  footing 
of  a  foreign  bill  of  exchange.  We  are  satis- 
fied that  this  position  is  not  tenable.  The 
seventh  section  of  the  'Act  to  incorporate 
the  Bank  of  Ashland'  (1  Laws  Ky.  1855-66, 
p.  26  c.  163)  Invests  said  bank  with  power 
and  authority  to  discount  promissory  notes, 
and  provides  tbat  the  promissory  notes  made 
payable  to  any  other  person  or  persons,  and 
payable  and  negotiable  at  tbe  principal  of- 
fice of  discount  and  deposit  or  branch  of 
said  bank,  or  at  any  other  bank,  and  In- 
dorsed to  and  discounted  by  said  bank,  are 
by  tbe  act  on  tbe  same  footing  as  foreign 
bills  of  exchange,  and  the  same  remedies  are 
given  upon  such  notes  as  were  allowable 
upon  bills  of  exchange.  It  is  apparent  from 
the  record  tliat  tbe  note  sued  or  had  been  in- 
dorsed to  and  discounted  by  tbe  Bank  of 
Ashland.  At  the  very  moment  that  it  was 
so  discounted.  It  was,  by  the  charter  of  tbe 
bank.  Invested  with  the  nature  and  proper- 
ties of  a  bin  of  exchange.  The  act  does 
not  provide  that  these  properties  shall  be 
changed  or  lost  afterwards,  if  the  bank  in- 
dorse the  paper  to  some  one  else,  or  if  It  Is 
taken  up  by  tbe  indorser  to  the  bank.    Such 


an  act  does  not  deprive  the  paper  of  the 
character  and  properties  which  It  possessed 
in  the  hands    of    the    bank.     Tbe    impress 
which  was  stamped  upon  It  by  law  at  the 
Instant  of  Its  discount  remains  unchanged, 
although  the  note  may  find  its  way  again  in- 
to the  hands  of  the  person  who  Indorsed  it 
to  the  bank,  provided  tbat  such  person  be 
an  Innocent  bolder.    Any  one  who  receives 
It  from  the  bank  Is  substituted  to  all  of  the 
rights  and  remedies  which  tbe  bank   had 
whilst  the  holder  of  the  note."    In  the  case 
of  Feland  v.  Stirman,  15  Ky.  I^w  Kep.  271, 
the   superior   court  substantially   said:     "A 
note  In  the  hands  of  one  who,  having  receiv- 
ed it  with  notice  of  the  defense  against  it, 
discounts  It  In  bank,  and  afterwards  takes 
it  up,  Is  subject  to  any  defense  that  might 
have  been  made  to  it  before  it  was  discount- 
ed.   But  where  the  payee  lias  Indorsed  tbe 
note  to  an  Innocent  indorsee,  and  tbe  lat- 
ter, after  discounting  It  In  bank  upon  Its  ma- 
turity, takes  It  up,  be  occupies,  so  far  as  de- 
fenses against  it  are  concerned,  as  gobd  a 
position  as  the  bank  did."    In  the  case  of 
Frank,  etc.,  ▼.  Quast,  86  Ky.  649,  6  S.  W. 
909,  it  is  said:     "Tbe  paper  bad  not  ma- 
tured when  discounted,  and  there  Is  no  evi- 
dence conducing  to  show  bad  faith  on  tbe 
part  of  the  appellees  In  discounting  the  pa- 
per, or  that  they  bad  any  notice  of  the  agree- 
ment between  the  parties  to  the  bill  tliat  it 
should   be  negotiated    at   tbe   Breckinridge 
Bank,  and  nowhere  else.    The  appellees  bad 
no  reason  to  suspect  tbe  honesty  of  its  debt- 
ors, and  took  the  paper  as  innocent  holders 
for  value.    •    •    •    The  paper  was  made  for 
tbe   accommodation  and  use   of  Frank    & 
Sons,  and  no  restriction  as  to  the  applica- 
tion to  be  made  by  them  of  the  money.     Mr. 
Daniels,  In  his  work  on  Negotiable  Instru- 
ments, says:    'It  Is  Immaterial  that  the  pa- 
per executed  or  Indorsed  for  accommodation 
Is  not  used  in  precise  conformity  with  agree- 
ment, when  It  does  not  appear  that  the  ac- 
commodation party  bad  any  interest  In  tbe 
manner  in  which  the  paper  was  to  be  ap- 
plied.   No  change  In  the  mere  mode  or  plan 
of  raising   the  money,    though  not  applied 
to  the  purpose  Intended  by  the  accommoda- 
tion party,  will  constitute  a  misappropria- 
tion.'    Volume  1,  p.  742.     Again:  The   ac- 
commodation party  must  Iiave  some  interest 
in  the  application  of  the  money,  otherwise 
be  is  In  no  condition -to  contend  that  there 
lias  been  a  misappropriation  of  It,  or  of  the 
security  on  which  It  was  to  be  raised.'    This 
doctrine  was  applied  to  a  case  where  tlie 
party   had  applied  the  proceeds   to  a    pre- 
existing debt.     It  is  now  well  settled   tbat 
where  a  note  Is  Indorsed  for  the  accommo- 
dation of  the  maker,  to  be  discounted  at  a 
particular  bank,  It  is  no  fraudulent  misap- 
propriation of  the  note  It  it  is  discounted 
at  another  bank,  or  used  in  payment  of  a 
debt  or  otherwise  for  the  credit  of  tbe  mak- 
er.'   Daniels  on  Negotiable  Instrumenta,  toI- 
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ume  1,  page  742.  Here  the  drawera  and  In- 
dorsers  gave  to  Frank  &  Sons  tbe  use  of 
their  names  to  raise  money  In  any  way  ben- 
eficial to  that  firm,  without  restriction  or  con- 
dition, except,  as  they  say,  the  money  was 
to  be  obtained  from  a  particular  banic.  Such 
a  condition,  unknown  to  a  bona  fide  holder, 
cannot  affect  the  validity  of  the  bill  in  his 
hands,  aAd  from  the  facts  before  ua  we 
perceive  no  merit  in  the  defense." 

These  cases  are  conclusive  of  the  case  at 
bar,  and  it  follows  that  none  of  tbe  defenses 
set.  up  by  appellant  could  avail  him  in  the 
action  by  Anderson's  executor,  and  the  court 
properly  instructed  the  Jury  peremptorily  to 
find  for  the  appellee;  wherefore  the  case  Is 
affirmed. 


TRUESDELL  et  aL  v.  DARNALL  et  al. 

{Court  of  Appeals  of  Kentucky.    April  16, 

1903.) 

WILLS-CONSTKUCTION— SUBSTITDTION    OF 
LBOATBBS. 

1.  Testator  in  one  clause  of  his  will  gave 
"unto  my  wife  and  H.  all  my  lands,  money, 
and  perishable  property,  to  be  divided  equally, 
share  and  share.'  In  another  clause  he  de- 
clared that  "if  my  wife  and  H.  shall  die  with- 
out children,  then  in  that  case  I  want  my 
brothers  and  sisters  to  have  tbe  land  eqaally 
between  them,"  etc.  Beld,  that  on  the  deatn 
of  the  wife  ^thout  children  the  brothers  and 
sisters  took  her  share,  thoueh  H.  still  lived.  - 

Appeal  from  Circuit  Court,  Lewis  County. 

"Not  to  be  officially  reported." 

Action  by  Sarah  Truesdell  and  others 
against  Peter  F.  Damall  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Reversed. 

A.  E.  Cole  &  Son,  for  appellants.  Tbos.  B. 
Pbister,  for  appellees. 

HOBSON,  J.  Appellants  are  tbe  only  snr- 
Tiving  brothers  and  sisters  of  John  Gilbert, 
who  died  a  resident  of  Lewis  county  in  the 
year  1848,  leaving  surviving  him  his  wife, 
Nancy  Gilbert.  She  died  on  December  8, 
1900,  without  children.  They  claim  that  they 
are  the  owners  of  one-half  of  the  land  owned 
by  John  Gilbert  at  his  death,  as  the  wife, 
Nancy,  died  without  children.  Their  rights 
depend  upon  the  proper  construction  of  his 
will,  which  is  in  these  words: 

"I,  John  Gilbert,  of  Lewis  county  and  State 
of  Kentucky,  do  make  and  publish  this  my 
last  will  and  testament,  hereby  revoking  and 
making  void  all  former  wills  by  me  at  any 
time  heretofore  made. 

"1st  When  I  die,  I  will  my  soul  to  God. 

"2nd.  As  1  am  very  little  In  debt,  I  wish 
my  estate  not  to  be  administered  upon. 

"3rd.  I  give  unto  my  wife  and  Nancy  Ful- 
ton Hoover,  all  my  lands,  money  and  perisha- 
ble property  to  be  equally  divided  share  and 
share. 

"4th.  And  I  hereby  constitute  and  appoint 
my  wife  Nancy  Gilbert  executor  of  this  my 
lost  will  and  testament,  who  is  to  pay  all  my 


debts  and  funeral  expenses,  who  Is  to  let 
Jane  Hoover  live  on  tbe  place,  sui^wrt  her 
while  she  remains  single. 

"5th.  When  my  brother  Nathaniel  Gilbert's 
son,  John  Gill>ert,  settles  himself  and  mar- 
ries, I  wish  my  wife  Nancy  to  give  him  fifty 
dollars  when  she  can  spare  It 

"6th.  If  my  wife  and  Nancy  Fulton  Hoover 
shall  die  without  children,  then  in  that  case  I 
want  my  brothers  and  sisters  (Margaret  Hoo- 
ver and  Elizabeth  Sherley  excepted)  to  have 
the  land  equally  between  them,  and  not  to 
sell  It  unless  to  one  another.  My  living 
brothers  and  sisters  at  that  time  is  all  that 
are  to  have  the  land. 

bis 
"John  X  Gilbert" 
mark. 

Jane  Hoover,  named  In  tbe  will,  Is  dead. 
Nancy  Fulton  Hoover  is  still  living,  and  is 
now  Nancy  Fultou  Telle,  one  of  the  appel- 
lees. The  question  to  be  determined  is,  what 
became  of  the  Interest  devised  to  the  widow, 
Nancy,  upon  her  death  without  children? 
Tbe  contention  of  appellees  is  that  the  sur- 
viving brothers  and  sisters  take  no  interest 
In  the  land  under  the  will  until  the  wife, 
Nancy,  and  Nancy  Fulton  Hoover  shall  both 
die  without  children,  and  that,  as  the  latter 
still  lives,  the  circuit  court  properly  dismiss- 
ed tbe  action. 

By  the  third  clause  of  the  will  the  testator 
devised  to  his  wife  and  Nancy  Fulton  Hoover 
all  his  "lands,  money,  and  perishable  prop- 
erty, to  be  equally  divided,  share  and  share." 
If  the  will  had  stopped  here,  it  is  clear  tliat 
the  wife  and  Nancy  Fulton  Hoover  would 
have  taken  the  estate  equally,  share  and 
share  alike,  and  neither  would  have  had  any  \ 
Interest  In  the  share  of  the  other.  The  sixth 
clause  is  the  only  modification  of  this  disposi- 
tion of  the  estate,  and  by  it,  if  the  wife  and 
Nancy  Fulton  Hoover  shall  die  virlthout  chil- 
dren, his  brothers  and  sisters  then  living  are 
to  have  the  land  equally  t)etween  them.  This 
takes  away  what  would  have  been  a  fee  sim- 
ple in  the  wife  and  Nancy  Fulton  Hoover  in 
tbe  land  under  the  third  clause,  and  makes 
it  a  defeasible  fee.  When  the  wife  died  with-  ' 
out  children,  the  estate  devised  to  her  was  ; 
defeated,  and  there  is  nothing  in  the  will  to  ( 
indicate  tliat  in  any  event  Nancy  Fulton  I 
Hoover  was  to  have  any  interest  In  the  share  I 
of  the  estate  devised  to  the  wife.  Taking  ^ 
the  will  as  a  whole,  we  are  of  opinion  that 
the  testator  intended  to  dispose  of  bis  whole 
estate.  Tbe  purpose  seems  to  have  been  to 
provide  for  his  wife  and  Nancy  Fulton  Hoo- 
ver equally,  and  to  make  each  independent  of 
the  other  by  directing  an  equal  division  of 
the  land  between  them.  His  purpose  also 
was  that  his  land  should  go  to  his  surviving 
brothers  and  sisters  on  the  death  of  these 
devisees  without  children.  As  neither  the 
■  wife  nor  Nancy  Fulton  Hoover  had  any  inter- 
est in  the  land  of  tbe  other,  neither  was  In 
any  wise  affected  by  the  death  of  the  other 
without  children.    But  when  the  wife  died 
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without  children,  her  share  of  the  land  went 
to  somebody,  and,  as  there  is  nothing  in  the 
will  to  show  that  Nancy  Fulton  Hoorer  was 
in  any  contingency  to  have  any  Interest  in 
the  wife's  share,  our  conclusion  Is  that  it 
passed  on  her  death  without  children  to  the 
testator's  then  surrivlng  brothers  and  sis- 
ters. The  only  other  possible  construction 
of  the  will  Is  that  the  testator  died  intestate 
as  to  this  Interest  In  his  estate,  and  that  upon 
bis  wife's  death  without  children  her  share 
passed  to  his  heirs  at  law,  and  will  not  vest 
In  the  residuary  devisees,  unless  Nancy  Ful- 
ton Hoover  shall  hereafter  die  without  chil- 
dren. But  the  testator  manifestly  intended 
by  the  third  clause  to  dispose  of  his  entire 
estate,  and  the  sixth  clause  must  be  read  in 
connection  with  it  There  is  no  reason  why 
the  brothers  and  sisters,  on  the  death  of  the 
wife  without  children,  should  not  take  her 
share  of  the  land.  If  they  are  ever  to  take 
it,  and  the  testator's  purpojse  to  provide  for 
his  surviving  brothers  and  sisters  in  the 
event  of  the  death  of  the  first  devisees  with- 
out children  is  as  clearly  expressed  as  his  in- 
tention to  provide  for  them.  It  would  cer- 
tainly defeat  the  intention  of  the  testator  If  It 
were  held  that  on  Nancy  Fulton  Hoover's 
death  hereafter,  leaving '  children  surviving 
her,  her  share  would  go  to  her  children;  but 
that  the  share  of  the  wife,  Nancy,  who  has 
died  without  children^  would  not  go  to  the 
testator's  surviving  brothers  and  sisters  as 
directed  In  the  sixth  clause.  The  object  of 
all  construction  Is  to  arrive  at  the  testator's 
intention,  and  cases  are  not  wanting  in 
which,  to  carry  out  the  testator's  intention, 
the  word  "and"  has  been  read  as  equivalent 
to  "or,"  and  vice  versa.  The  language  of 
wills  is  to  be  construed  according  to  common 
Intendment  Technical  rules  must  not  defeat 
intention.  Moore  v.  Moore,  12  B.  Mon.  C56; 
Darnell  v.  Grain's  Guardian,  1  Ky.  Law  Rep. 
354. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  with  this 
opinion. 


HARL  V.  HARIi. 

(Court  of  Appeals  of  Kentucky.      April  16, 
1903.) 

DIVORCB^-HVIDBNCE— SUFFICIENCY— AP- 
PEAL—DISPOSITION. 

1.  On  appenl.in  divorce  the  court  will  (five 
(treat  weisht  to  the  judgment  of  the  chancellor 
in  refusing  a  divorce,  and  will  not  reverse  unless 
the  evidence  clearly  shows  complainant's  right 
to  a  divorce. 

2.  Drunkenness  in  a  husband  cannot  excuse 
cruel  treatment  of  the  wife. 

3.  In  divorce  the  evidence  showed  that  the 
husband  periodically  went  on  sprees,  when  he 
became  cruel  and  inhuman  in  his  conduct  to- 
wards his  wife;  that  on  one  occasion,  without 
provocation,  be  caught  her  by  the  throat  and 
threw  her  to  the  floor,  at  a  ball  attended  by  her 
neighbors  and  friends;  and  that  he  publicly  ap- 
plied to  her  epithets  which,  if  deserved,  would 

1 1.  Sm  Divorc*.  ;rol.  17,  Cent.  Die.  |  14^ 


have  shown  her  to  he  a  woman  without  honor 
or  chastity.  Held,  that  a  divorce  should  be 
granted  the  wife. 

Appeal  from  Oircolt  Court,  Henderson 
County. 

"Not  to  be  oflldally  reported." 

Suit  for  divorce  by  Florence  M.  Hart 
against  James  O.  Harl.  From  a  decree  for 
defendant,  complainant  api>eal8.     Reversed. 

Sweeney,  Rills  &  Sweeney,  for  appellant. 
Montgomery  Merrltt,  for  appellee. 

BARKER,  J.  This  action  was  instituted 
by  appellant,  Florence  M.  Harl,  against  her 
husband,  the  appellee,  James  0.  Harl,  for  the 
purpose  of  obtaining  a  Judgment  divorcing 
ber  from  him  a  vinculo  matrlmonlL  Tbe 
grounds  alleged  in  her  petition  were  that  he 
bad  "habitually  behaved  towards  her  for 
more  than  six  months  past  in  such  cruel  and 
inhuman  manner  as  to  Indicate  a  settled  aver- 
sion to  her  and  to  permanently  destroy  her 
peace  and  happiness;  that  appellee  had  so 
cruelly  mistreated  and  injured  her  as  to  in- 
dicate an  outrageous  temper  in  him,  and  that 
she  believed  her  life  was  in  danger  from  liv- 
ing longer  with  him;  and  that  she  was  in 
constant  danger  of  great  bodily  harm."  The 
answer  of  appellee  put  these  allegations  In 
issue.  Upon  the  trial  the  court  dismissed 
appellant's  petition,  and  from  this  judgement 
she  has  appealed. 

The  court  will  give  great  weight  to  the 
opinion  of  the  chancellor  in  a  case  like  this, 
and  will  not  reverse  his  judgment  unless  tbe 
evidence  clearly  shows  the  wife's  right  to  a 
decree  of  divorce.  As  said  in  the  case  of 
Shrout  V.  Shrout,  12  Ky.  Law  Rep.  470.  by 
the  superior  court:  "While  an  appellate 
court  should  give  great  weight  to  the  jnd.T- 
ment  of  a  lower  court  in  refusing  a  divorce, 
and  should  never  reverse  such  a  judgment 
unless  the  grounds  relied  upon  have  been 
clearly  established,  the  court  is  of  opinion  In 
this  case  that  the  evidence  clearly  establish- 
ed the  wife's  right  to  a  divorce,  upon  the 
ground  that  ber  husband  had  treated  her  in 
such  a  cruel  and  inhuman  manner  as  to  In- 
dicate a  settled  aversion  to  her,  and  that  his 
conduct  la  such  as  to  destroy  permanently 
her  peace  and  happiness.  There  is  no  act  of 
a  husband  toward  a  wife  that  so  clearly  in- 
dicates a  settled  aversion  to  her,  none  that 
will  so  permanently  destroy  her  peace  and 
happiness,  and  none  so  cruelly  Inhuman,  as 
to  charge  her  falsely  with  being  untrue  to  her 
marriage  vows." 

In  the  case  at  bar  the  evidence  shows  that 
the  husband  periodically  gets  upon  sprees, 
and  that  when  thus  Intoxicated  he  becomes 
cruel  and  Inhuman  in  his  conduct  towards 
his  wife;  that  upon  one  occasion,  without 
any  provocation,  he  caught  her  by  the  throat 
and  threw  her  to  the  floor.  This  was  done 
at  a  ball  attended  by  her  neighbors  and 
friends,  and  where  her  humiliation  at  being 
thus  publicly  assailed  was  added  to  the  cru- 
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Blty  of  tbe  assault  itself.  The  evidence  fur- 
tlier  estabUshes  as  a  fact  tliat  at  least  upon 
one  occasion  be  publicly  applied  to  her  epi- 
thets so  rile  as  to  be  nameless  In  this  opinion, 
and  which,  If  deserved,  would  have  shown 
her  to  be  a  woman  without  honor  or  chastity. 
Appellee's  conduct  towards  his  wife  when  he 
was  under  the  influence  of  liquor,  which  was 
frequent,  was  always  rough  and  cruel,  and 
bis  language  in  addressing  her  profane.  The 
cross-examination  of  the  learned  counsel  for 
appellee  seemed  generally  addressed  to  the 
end  of  showing  that  appellee's  outrageous 
conduct  was  dependent  upon  bis  inebriety. 
We  know  of  no  reason  why  drunkenness  in 
the  husband  should  Justify  bis  cruel  treat- 
ment of  his  wife;  nor  do  we  understand  that 
personal  injuries  from  a  drunken  husband 
are  less  painful  to  the  wife,  or  his  insults 
less  humiliating,  than  they  would  be  if  he 
was  sober. 

Assuming  the  evidence  for  the  appellant 
to  be  true,  it  would  be  cruel.  Indeed,  to  re- 
quire her  to  remain  the  wife  of  a  man  who 
could  so  far  forget  himself  as  to  wantonly 
injure  without  cause  the  wife  whom  It  was 
bis  duty  to  protect,  and  so  grossly  insult  her 
whose  honor  he  should  have  been  willing  to 
maintain  with  his  life.  No  self-respecting 
woman  could  live  with  appellee  in  the  bonds 
of  matrimony  after  receiving  at  his  hands 
the  injuries  which  the  evidence  shows  have 
beer  inflicted  upon  appellant. 

The  court  below  should  have  granted  ap- 
pellant a  divorce  from  appellee,  and  award- 
ed hei  the  custody  of  her  children;  making 
snfflicient  provision  for  tbe  father  to  see  them, 
and  enjoy  their  society.  Wherefore  tbe  Judg- 
ment Is  reversed  for  proceedings  consistent 
with  this  opinion. 


DOUTHITT  T.   CANADAY,   GILLITTM   & 

KEY. 
(Oourt  of  Appeals  of  Kentucky.      April  16, 

1903.) 
DBBD-BABBMBNT-DBDIOATION-ACCBPTANOa. 
1.  Where  a  landowner  lays  the  land  off  Into 
lots,  with  alleys  and  streets,  and  records  the 
plat,  an  owner  of  property  abutting  ou  one  of 
tbe  alleys  has  a  right  to  the  use  of  the  same  as 
appurtenant  to  his  property,  independently  of 
the  act  of  tbe  city  in  accepting  tbe  dedication, 
or  its  excluding  the  alley  from  its  limits  when 
the  boundary  of  tbe  city  was  fixed. 

Appeal  from  Circuit  Court,  Graves  Coun- 
ty. 

"Not  to  be  oflBclally  reported." 

Suit  by  Canaday,  OlUium  &  Key  against 
H.  B.  Douthitt.  From  a  decree  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

f  1.  Sea  Buement*.  vol.  IT,  Cent.  Dig.  |  48. 


J.  C.  Speight,  for  appellant  S.  O.  Park, 
for  appellees. 

HOBSON,  J.  Appellees  filed  this  action 
against  appellant  to  enjoin  him  from  closing 
up  an  alley  10  feet  wide  between  their  prop- 
erty in  the  city  of  Mayfleld,  and,  the  court 
having  decreed  them  tbe  relief  sought,  he 
appeals.  Tbe  alley  in  contest  is  in  what  is 
known  as  R.  K.  Williams'  addition  to  the 
city  of  Mayfleld.  Tbe  proof  shows  that  Wil- 
liams cut  up  his  tract  into  town  lots,  sub- 
dividing it  by  streets  and  alleys,  and  sold  the 
lots  under  this  division.  A  plot  was  made 
of  It,  which  was  recorded  in  the  county 
clerk's  office;  and  no  trouble  would,  perjiaps, 
have  ensued,  but  for  the  burning  of  tbe  court- 
house and  public  records  some  years  ago. 
Tbe  alley  In  question  was  laid  off  on  the 
side  of  Williams'  addition,  and  between  it 
and  the  adjoining  property.  When  the  rail- 
road was  built  through  the  town,  it  ran 
through  the  addition  of  Williams,  crossing 
this  alley.  The  alley  was  not  as  much  used 
as  it  would  have  been  but  for  the  difficulty 
In  getting  across  tbe  railroad.  It  also  ap- 
pears that  by  an  act  of  tbe  Legislature  the 
town  boundary  was  drawn  in  so  as  to  leave 
this  land  outside  of  the  town  for  some  years, 
but  subsequently  the  boundary  was  extended 
so  as  to  take  it  in.  The  proof  in  tbe  case 
satisfies  us  that  tbe  alley  was  established  in 
tbe  laying  off  of  tbe  Williams'  addition,  and 
was  shown  on  the  recorded  plot,  and  called 
for  in  the  deeds  to  the  property  abutting  on 
it,  under  which  appellees  claim.  This  gave 
the  owners  of  this  property  the  right  to  the 
use  of  the  alley  as  an  appurtenant  to  their 
property.  Independently  of  the  act  of  the 
city  in  accepting  the  proposed  dedication,  or 
its  excluding  the  land  from  its  limits  when 
the  boundary  was  drawn  In.  Tbe  proof  also 
satisfies  us  that  the  alley  in  question  is  no 
part  of  appellant's  property,  and  never  was. 
His  deeds  call  for  an  80-foot  lot.  He  has 
that  outside  of  the  10-foot  alley.  His  title 
is  not  deduced  from  Williams,  but  from  an- 
other person  who  made  an  addition  to  tbe 
town,  and  we  are  satisfied  from  all  the  evi- 
dence that  the  10-foot  alley  in  question  is  on 
the  ground  owned  by  Williams.  Tbe  proof 
falls  to  show  any  such  adverse  possession 
of  the  land  as  would  give  appellant,  or  those 
he  claims  under,  any  title  to  It  The  chan- 
cellor's conclusion  on  the  facts  is  supported 
by  the  weight  of  the  evidence.  These  con- 
clusions make  it  unnecessary  for  us  to  con- 
sider the  rulings  of  the  court  on  exceptions 
to  the  testimony,  as  none  of  these  matters 
affected  the  result. 

Judgment  affirmed. 
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COMMONWEALTH   t.    SWBIGART'S 
ADM'R. 
(Coort  of  Appeals  of  Kentucky.      April  16, 
1903.) 
TAXATION  —  OMITTED    PROPERTY  —  INFORMA- 
TION BY  AUDITOR'S  AGENT— STATEMENT  OF 
PROPERTY— SUFFICIENCY  OF  DESCRIPTION— 
DEMURRER— MOTION    TO    MAKE    MORE    SPE- 
CIFIC—LIABILITY   OF    HEIRS    FOR    OMITTED 
TAXES. 

1.  In  a  proceeding  to  assess  propert:^  omitted 
to  be  listed  for  taxation,  an  information  alleg- 
ing tbat  tlie  owner  "was  possessed  of  a  large 
estate,  consisting  of  notes,  mortgages,  choses  in 
action  and  money,  and  that  he  failed,  omitted 
and  refused  to  assess  a  Inr^e  portion  of  said 
property  for  taxation,"  sufflciently  describes  the 
property. 

2.  Where  an  information,  in  a  proceeding  to 
assess  property  omitted  to  be  listed  for  taxa- 
tion, does  not  sufflciently  describe  the  property, 
the  proper  way  to  reach  it  is  by  motion  to 
make  the  information  more  specific,  and  not  by 
demurrer. 

3.  Heirs  talte  property  of  an  ancestor  subject 
to  its  liability  for  omitted  taxes,  the  collection 
of  which  is  not  barred  by  the  statute  of  limita- 
tions. 

Appeal  from  Circuit  Court,  Mason  County. 

"To  be  officially  reported." 

Information  by  auditor's  agent  of  Mason 
county  against  John  O.  Sweigart,  as  admin- 
istrator of  Clirlstlan  P.  Sweigart,  deceased. 
From  an  order  sustaining  demurrers  to  the 
Information,  the  commonwealth  appeals.  Re- 
versed. 

G.  A,  Cassedy,  for  the  Commonwealth. 
Garrett  S.  Wall,  E.  L.  Wortbington,  W.  H. 
Wadsworth,  M.  D.  Cocbran,  and  Ia  W.  Rob- 
ertson, for  appellee. 

NUNN,  J.  On  the  30th  day  of  July,  1901, 
F.  S.  Watson,  as  auditor's  agent,  filed  in  the 
county  court  of  Mason  county,  Ky.,  a  state- 
ment or  information  alleging  that  certain 
property  belonging  to  Christian  F.  Sweigart, 
amounting  to  about  $210,000,  each  year,  for 
several  years  prior  to  the  death  of  Christian 

F.  Sweigart  (which  occurred  in  April,  1897), 
was  by  him  omitted  to  be  assessed  or  listed 
for  taxation,  and  that  the  defendant,  John 

G.  Sweigart,  qualified  as  administrator  of  the 
decedent  at  the  April  term  of  the  Mason  coun- 
ty court  In  the  year  1897.  That  he  never  at 
any  time  filed,  with  the  county  court,  an  in- 
ventory or  report  of  any  Idnd  showing  what 
estate  came  into  his  hands  as  such  adminis- 
trator. 

On  the  9th  day  of  August,  1897,  the  year  in 
which  he  qualified,  he  made  a  settlement  with 
the  Mason  county  court,  of  the  estate  which 
came  into  his  hands,  but  by  this  settlement 
be  failed  to  disclose  the  amount  of  the  estate, 
and  merely  took  the  receipt  of  the  widow 
and  each  of  the  five  children  in  full  of  their 
Interest,  without  naming  any  amount,  and 
closes  the  settlement  with  these  words: 
"Which  winds  up  the  aftalrs  of  the  estate. 
The  estate  amounted  to  more  than  $500.00." 


The  county  court,  and  the  circuit  court  on 
appeal,  sustained  demurrers  to  this  informa- 
tion, because  the  plaintiff  failed  to  sufficient- 
ly describe  the  property  sought  to  be  listed 
tor  taxation. 

The  appellees  further  contend  that  they 
are  not  liable  for  the  taxes  which  were  failed 
to  be  assessed  against  their  ancestor.  We 
cannot  agree  with  the  action  of  the  lower 
court,  nor  with  the  appellees'  contention. 
The  property,  as  described  in  the  statement 
or  Information  filed  by  appellant.  Is  as  fol- 
lows: "That  Christian  F.  Sweigart,  deceas- 
ed, was  possessed  of  a  large  estate  in  the 
county  of  Mason,  consisting  of  notes,  mort- 
gages, choses  in  action,  and  money,  and  that 
he  failed,  omitted,  and  refused  to  assess  a 
large  portion  of  said  property  for  taxation, 
and  failed  to  pay  taxes  on  same  from  and  in- 
cluding the  year  1876  up  to  and  Including  the 
year  1896."  They  contend  that  the  informa- 
tion should  have  stated  how  much  cash,  how 
much  notes,  and  how  much  of  each.  If  this 
was  error,  the  proper  way  to  have  reached  It 
was  by  motion  to  make  the  Information  more 
specific,  and  not  by  demurrer.  By  their  de- 
murrer, appellees  admitted  that  they  had  re- 
ceived the  property  of  their  ancestor  to  the 
amount  of  $210,000,  which  had  escaped  tax- 
ation for  each  of  the  years  named,  and  that 
it  was  subject  to  taxation,  nor  had  any  tax 
been  paid  thereon.  They  wore  In  a  better 
position  to  know  the  truth  or  falsity  of  this 
allegation,  and  the  kind  and  character  of 
such  property,  and  the  amounts  of  each.  If 
any,  than  the  appellant,  and.  If  the  allega- 
tions contained  in  the  information  are  true,  it 
is  evident  that  the  appellees  intentionally  and 
studiously  avoided  the  disclosure  of  the  kind 
and  character  of  the  estate  that  they  received 
In  the  distribution  of  their  ancestor's  estate, 
and  it  comes  with  very  bad  grace  from  ap- 
pellees to  come  now  and  ask  appellant  to 
more  specifically  describe  the  property  which 
they  had  received  from  their  ancestor,  which 
they  had  failed  to  make  a  record  of  as  the 
statute  required.  For  a  full  discussion  of 
this  question  see  the  case  of  Commonwealtli, 
by,  etc.,  V.  Collins  (recently  decided  by  this 
court)  72  S.  W.  819. 

According  to  the  allegations  of  the  Infor- 
mation, the  appellees  received  $210,000  worth 
of  property  from  their  father's  estate,  which 
was  subject  to  and  had  escaped  taxation,  and 
they  received  this  property  with  this  lia- 
bility to  taxation  existing  against  it,  and 
therefore  they  should  be  compelled,  out  of  the 
property  so  received,  to  pay  all  the  taxes  oo 
such  property,  the  collection  of  which  is  not 
barred  by  the  statute  of  limitations.  See  the 
case  of  Commonwealth,  by,  etc.,  t.  Mahala 
Nute  (Ky.)  72  S.  W.  1090. 

For  the  foregoing  reasons,  the  case  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  consistent  herewith. 
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RUDD  et  aL  v.  TRAVELERS'  INS.  CO. 

(Conrt  of  Appeals  of  Kentucky.      April  15, 

1903.) 

WILLS— UFB    ESTATE^-VKSTBD    AND    CONTIN- 
GENT REMAINDERS— MORTQAGB—JUDa- 
MENT— TITLB  PASSED  BY   SALE. 

1.  Where  a  testator  devised  certain  property 
to  a  son  "during  his  life,  and  for  his  lifetime 
only,  and  no  longer,"  and  upon  the  death  of  the 
.son  the  property  "to  go,  belong,  and  become 
the  property  equally  of  his  children,"  except 
that  if,  before  that  event,  any  of  the  children 
had  "died  having  a  lawful  child  or  children, 
then  such  to  take  the  part  of  their  parent,"  the 
children  took  a  vested  remainder,  with  a  con- 
tingent remainder  in  their  grandchildren. 

2.  Under  a  will  a  man  had  a  life  estate  in 
certain  property,  his  children  had  a  vested  re- 
mainder, and  his  grandchildren  had  a  contin- 
gent remainder,  which  would  be  defeated  if 
their  parents  were  living  at  their  grandfather's 
death.  The  life  tenant  and  his  adult  children 
mortgaged  the  premises,  covenanting  that  they 
were  seised  in  fee  simple,  and  had  good  right 
to  convey;  and  the  judgment  on  foreclosure  of 
the  mortgages  directed  the  sale  of  all  the  inter- 
est in  the  property  the  mortgagors  held,  and  all 
that  might  accrue  to  them  under  the  will  or 
otherwise.  Held,  that  the  judgment  properly  in- 
cluded the  mortgagors'  future  interest*  in  the 
property. 

3.  The  purchasers  at  a  sale  under  this  Judg- 
ment would  take  the  interests  of  the  mortga- 
gors, but  not  the  interests  of  the  contingent  re- 
maindermen. 

Appeal  from  Circuit  Court,  Daviess  Coun- 
ty. 

"Not  to  be  ofllclally  reported." 

Action  by  the  Travelers'  Insurance  Com- 
pany agalDst  James  C.  Rudd,  trustee,  and 
otbers,  to  foreclose  a  mortgage.  Judgment 
for  plaintiff,  and  defendants  appeal.  Affirm- 
ed. 

W.  Scott  Morrison,  for  appellants.  John 
Allen  Dean,  and  Pirtle  &  Trabue,  for  appel- 
lee. 

NUNN,  J.  Many  years  ago  James  Rudd, 
Sr.,  died,  having  made  a  will,  wblcb  was 
duly  admitted  to  probate  in  the  Jefferson 
county  court.  In  the  eleventh  clause  of  th6 
will  the  testator  used  this  language:  "I 
give  and  devise  to  my  son  James  C.  Rudd, 
during  ills  life,  and  for  his  lifetime  only, 
and  no  longer,  my  tract  of  land  beginning 
on  tbe  Ohio  river  in  Daviess  county,  Ky., 
containing  300  acres,  it  being  tbe  same  tract 
of  land  that  was  deeded  to  me  by  David 
Todd  and  wife;  be  is  to  be  charged  with 
tbe  same  on  tbe  final  division  and  settle- 
ment of  my  estate  at  tbe  price  of  $16,000.00; 
said  tract  of  land  is  hereby  declared,  and 
the  products  thereof,  to  be  for  my  son  James 
C.  Rudd's  use  and  benefit  for  tbe  support 
and  maintenance  of  himself  and  wife  and 
children  during  bis  life,  and  in  no  way  or 
event  to  be  liable  for  bis  debts  or  engage- 
ments In  any  way  whatever;  and  at  tbe 
deatb  of  my  son  James  C.  Rudd  said  tract 
of  land  Is  to  go,  belong  and  become  the 
property  equally  of  bis  children.  In  the 
event,  however,  at  bis  death  any  of  bis 
children  bave  died  leaving  a  lawful  child, 


or  children,  then  sncb  to  take  tbe  part  of 
their  parent."  By  a  codicil  he  lessened  tbe 
quantity  of  land  devised  to  100  acres,  and 
gave  in  lieu  of  It  certain  property  in  the  city 
of  Owensboro,  as  follows:  "My  son  James 
is  to  have  and  to  bold  my  city  property  lu 
Owensboro,  on  St  Ann  street,  opposite  tbe 
courthouse  and  Jail  In  said  city.  Tbe  prop- 
erty in  Owensboro  herein  devised  to  my  said 
son  Is  for  the  benefit  of  himself,  wife  and 
children,  and  Is  to  be  held  subject  to  the 
same  limitations,  restrictions,  etc.,  as  are 
imposed  on  the  300  acres  named  In  the  lltb 
clause  of  this  wUl."  In  the  year  18SS),  the 
children  of  James  C.  Rudd  and  his  wife 
brought  an  action  against  bim  In  the  Daviess 
circuit  court,  alleging  tbe  ownership  of  the 
property  to  be  as  provided  In  tbe  will,  and 
that,  as  James  C.  Rudd  and  his  wife  were 
still  living.  It  was  uncertain  as  to  the  ulti- 
mate ownersblp  of  tbe  property;  that  is  to 
say,  what  part,  and  who,  would  own  It 
at  tbe  deatb  of  James  C.  Rudd  and  bis  wife. 
It  was  sought  to  Improve  tbe  property  In 
tbe  city  of  Owensboro,  tbe  allegation  being 
that  by  reason  of  a  loss  by  fire  tbe  buildings 
thereon  were  destroyed,  and  that  tbe  Insur- 
ance money  received  thereon  would  not  be 
sufficient  to  rebuild;  that  the  beneficiaries 
under  tbe  will  of  James  Rudd,  Sr.,  had  there- 
tofore, by  James  0.  Rudd,  trustee,  borrowed 
some  $14,000,  and  with  this  sum  and  the 
insurance  money  from  tbe  buildings  destroy- 
ed they,  through  their  trustee,  James  C. 
Rudd,  bad  begun  and  were  erecting  a  valua- 
ble Improvement  or  hotel  on  the  property  In 
the  city  of  Owensboro;  that,  to  secure  tbe 
$14,000  borrowed,  a  mortgage  bad  been  ex- 
ecuted on  the  property  to  one  H.  A.  Wil- 
liams. They  allege  that  tbey  bad  already 
contracted  to  lease  the  hotel,  when  com- 
pleted, at  a  very  advantageous  rental,  and . 
tbey  asked  tbe  court  to  permit  a  mortgage 
to  be  executed  on  the  farm  for  additional 
sums  of  money  to  complete  the  building,  and 
that  the  mortgage  already  executed  to  Wil- 
liams be  ratified,  and  both  the  mortgages  be 
adjudged  a  lien  on  tbe  property.  The  court 
granted  the  prayer  of  the  petition,  and  di- 
rected W.  M.  Rudd,  one  of  tbe  appellants 
here,  to  take  charge  of  tbe  hotel  and  other 
property,  and  to  superintend  the  completion 
of  the  hotel;  and,  after  it  was  completed, 
by  an  order  of  the  Daviess  circuit  court,  a 
mortgage  for  $30,000  was  executed  to  tbe 
Travelers'  Insurance  Company.  This  mon- 
ey was  directed  to  be  used  In  discharging  the 
other  mortgage  debts  already  Incurred.  This 
hotel  was  destroyed  by  fire,  and  In  tbe  year 
1891  the  court,  by  Its  Judgment,  directed  W. 
M.  Rudd,  agent,  to  negotiate  a  loan  with  the 
Travelers'  Insurance  Company  for  $40,000, 
to  run  for  five  years,  at  6  per  cent,  and  to 
execute  a  mortgage  to  tbe  Travelers'  Insur- 
ance Company  to  secure  the  loan  on  all  tbe 
property  mentioned  In  the  record;  tbe  Judg- 
ment reciting  tbat  Rudd  bad  paid  off  all 
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Uens  aud  Incumbrances  on  the  property  ex- 
cept ^,000  due  tlie  Travelers'  Insurance 
Company  on  the  $30,000  loan.  In  June,  1892, 
by  the  report  of  the  agent,  W.  M.  Rudd,  the 
court  adjudged  that  a  substantial  and  valua- 
ble hotel  had  been  erected  on  the  trust  prop- 
erty, and  that  the  sum  borrowed  bad  been 
Insufficient  to  pay  for  the  cost  of  the  hotel. 
The  agent,  W.  M.  Rudd,  was  directed  to 
negotiate  a  further  loan  of  $10,000  from  the 
Travelers'  Insurance  Company,  to  be  se- 
cured by  a  like  mortgage,  and  was  directed 
out  of  this  sum  to  pay  the  Travelers'  In- 
surance Company 'the  f4,000  balance  on  the 
$30,000  loan  and  to  use  the  $6,000  in  paying 
bills  and  liabilities  incurred  in  the  erection 
of  the  hoteL  The  loans  of  $30,000,  $40,000, 
and  $10,000  made  by  the  appellee  to  the 
appellants  were  authorized  and  directed  by 
the  court  without  any  amended  pleading  filed 
in  the  action  referred  to,  or  any  pleading 
or  proof  of  any  kind  asking  or  authorizing 
the  court  to  make  any  such  order  or  orders. 
It  appears  from  the  record  that  James  O. 
Rudd  and  his  wife  are  still  living,  and  tiave 
four,  and  only  four,  children  living,  viz.,  W. 
M.  Rudd,  R.  H.  Rudd,  James  C.  Rudd.  Jr., 
and  C.  B.  Rudd,  the  first  three  of  whom  are 
over  the  age  of  21  years,  and  are  married. 
The  first  two  named  have  children.  C.  B. 
Rudd  is  under  the  age  of  21  years.  All  of 
the  appellants  named  above,  with  the  excep- 
tion of  C.  B.  Rudd,  the  infant,  together  with 
their  wives,  duly  signed  and  executed  the 
mortgages  l>efore  named  to  the  Travelers' 
Insurance  Company.  Appellee,  after  the  ma- 
turity of  these  mortgage  debts,  sought  to 
enforce  In  this  action  the  mortgage  Hen.  The 
appellants  resisted  same,  aud  claimed  that 
by  reason  of  the  defects  in  the  proceedings 
1b  the  court  in  the  direction 'of  said  loans 
.  and  the  11th  clause  of  the  will  of  James 
Kudd,  Sr.,  no  lien  existed  for  the  payment 
of  appellee's  claim.  The  lower  court  sus- 
tained their  contention  with  reference  to  the 
first  proposition,  because  the  pleadings  and 
proof  did  not  authorize  the  order  directing 
the  loans  to  be  made,  under  an  amendment 
to  section  498  of  the  Civil  Code  passed  in 
1882,  and  therefore  released  the  Interest  of 
C.  B.  Rudd,  the  Infant,  from  the  payment 
of  any  part  of  appellee's  claim.  The  court 
held  that  the  adult  children  were  bound  be- 
cause they  themselves  had  the  power  and 
right  to  do  as  they  thought  proper  with  their 
property,  or  their  interest  in  it,  as  they,  with 
their  wives,  had  all  united  with  the  trustee 
in  the  execution  of  the  mortgages;  and  it  Is 
admitted  by  all  the  parties  that  the  money 
loaned  went  into  the  Improvement  of  the 
property  of  appellants.  Under  the  will  of 
James  Rudd,  Sr.,  James  C.  Rudd  and  wife 
took  only  a  life  estate  in  the  property,  their 
children  a  vested  remainder,  aud  their  grand- 
children a  contingent  remainder;  the  grand- 
children's interest  depeuding  upon  their  par- 
ents dying  before  theh:  grandparents.    A  will 


similar  to  this  was  construed  by  this  court 
In  the  case  of  Mercantile  Bank  of  New  York 
T.  Ballard's  Assignee,  83  Ky.  481,  4  Am.  St 
Rep.  160. 

The  appellants  complain  that  the  Judg- 
ment of  the  lower  court  was  erroneous  in 
not  only  selling  all  the  interest  of  the  adult 
appellants  then  held  and  owned  by  them  in 
said  property,  but  directing  a  sale  of  all  the 
Interest  that  might  thereafter  accrue  to  them 
under  the  will  of  James  Rudd,  Sr.,  or  other- 
wise. We,  think  that  the  court  was  correct 
in  this.  In  the  mortgages  referred  to,  after 
the  usual  form  of  such  conveyances,  this 
language  is  found:  "And  the  said  grantors 
further  hereby  covenant  and  agree  with  the 
■aid  grantee,  the  Travelers'  Insurance  Com- 
pany, that  they  are  well  seised  of  the  said 
premises  as  a  good  aud  indefeasible  estate 
In  fee  simple,  and  have  good  right  to  con- 
vey and  incumber  the  same  in  manner  and 
form  as  is  above  written."  The  Judgment 
foreclosing  the  mortgages  gives  foil  notice 
of  what  is  sold,  and  the  purchaser  under 
that  Judgment  would  take  no  more  than  is 
conveyed  by  the  mortgages  as  construed  and 
defined  by  the  court;  and  if  the  vested  re- 
maindermen, the  children  of  James  C.  Rudd, 
should  die  before  him,  leaving  children,  there 
is  nothing  in  the  Judgment  to  bind  the  chil- 
dren, and  therefore,  of  course,  nothing  to 
bind  any  one  claiming  through  the  children. 
The  purchaser  takes  nothing  more  than  the 
Interest  of  the  parties  named  in  the  Judg- 
ment, whatever  that  interest  may  be. 

Wherefore  the  Judgment  is  affirmed. 


COCKERELL  v.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.      April  IS, 
1903.) 

INTOXICATING  UQUORS— LOCAL  OPTION— VIO- 
LATION —  80FFICIENCT  OP  INDICTMENT  — 
COMPBTBNCT  OF  BVIOENCB— INSTRUCTIONS. 

1.  An  indictment  for  a  violation  of  the  local 
option  law,  charging  that  defendant  unlaw- 
fully Bold  "intoxicating  li(}UorB,  to  wit,  whisky, 
brandy,  ale.  beer,  and  wine,  a  mixture  there- 
of," etc..  Informed  the  defendant  that  the  intox- 
icating liquor  be  was  charged  with  selling  con- 
tained one  or  more  of  the  liquids  mentioned, 
and  sufficiently  described  the  offense,  within 
Cr.  Code,  }  124,  requiring  an  indictment  to  be 
direct  and  certain. 

2.  Under  an  indictment  charging  an  unlawful 
Bale  of  "intoxicating  liquors,  to  wit,  whisky, 
brandy,  ale,  beer,  and  wine,  a  mixture  there- 
of," a  defendant  may  be  convicted  if  the  "hop 
tonic"  or  "tonica"  he  had  Bold  was  'Svhisky, 
hrandv,  beer,  or  wine,  or  a  mixture  thereof." 

8.  Where,  in  a  prosecution  for  the  violation 
of  the  local  option  law,  the  witness  to  whom  it 
was  charged  defendant  bad  sold  "intoxicating 
liquors,  to  wit,  whisky,  brandy,  beer,  or  wine, 
or  a  mixture  thereof,  gave  it  as  his  opinion 
that  the  "tonica"  or  "hop  tonic"  which  be  ad- 
mitted defendant  had  sold  him  would  not  pro- 
duce intoxication,  it  was  competent  for  the 
state  to  prove  that  hop  tonic  or  tonica  is  a  well- 
known  drink,  and  contains  some  ingredients 
that  nlll  produce  intoxication  in  the  same  man- 
ner as  spurituotts,  vinons,  or  malt  liquors. 
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4.  Thoneh  Ky.  St.  1800,  g  465,  proTides  that 
if  a  penalty  or  panishment  for  an  offease  is 
mit'iKated  by  a  provision  of  a  new  law  takinK 
effect  after  the  commiasion  of  an  offense,  and 
before  the  trial  of  the  offender,  such  provision 
may,  by  consent  of  the  parties,  be  applied  to 
the  judgment  at  the  trial,  a  defendant  tried 
after  the  law  in  force  at  the  commission  of  the 
offense  had  been  amended  was  not  prejudiced 
by  an  instruction  that  his  punishment  would  I>e 
according  to  the  old  law,  though  the  amend- 
ment might  be  taken  to  have  mitigated  it,  where 
the  record  does  not  disclose  that  the  parties  had 
consented  that  the  penalty  be  that  provided  by 
the  amendment. 

Appeal  from  Circuit  Court,  Bullitt  Coun- 
ty. 

"To  be  oflBclally  reported." 

J.  L.  Coclcerell  was  convicted  of  violating 
the  local  option  law,  and  he  appeals.  Af- 
firmed. 

Ben  Chapeze  and  N.  W.  Halstead,  for  ap- 
pellant. Clifton  J.  Pratt  and  M.  B.  Todd, 
for  the  Commonwealth. 

jETTLB,  J.  The  appellant,  J.  L.  Cock- 
erell,  was  indicted,  tried,  and  convicted  in 
the  Bullitt  circuit  court  for  selling  intoxi- 
cating liquors  In  violation  of  the  local  op- 
tion law,  and  his  punishment  fixed  by  ver- 
dict of  the  jury  at  a  fine  of  $100.  He  was 
refused  a  new  trial  by  the  lower  court,  and 
from  the  Judgment  of  that  court  refusing 
blin  a  new  trial  he  prosecutes  this  appeal. 

It  Is  contended  for  appellant  that  the  In- 
dictment is  defective,  and  that  the  lower 
court  should  have  sustained  the  demurrer 
filed  thereto.  We  are  of  opinion  that  the 
Indictment  is  sufficient,  in  that  it  substan- 
tially conforms  to  section  124  of  the  Crim- 
inal Code,  which  provides  that  "the  Indict- 
ment must  be  direct  and  certain  as  regards, 
first,  the  party  charged,  second,  the  offense 
charged,  third,  the  county  In  wlilch  the  of- 
fense was  committed,  fourth,  the  particular 
circumstances  of  the  offense  charged,  if  they 
be  necessary  to  constitute  a  complete  of- 
fense." That  part  of  the  indictment  describ- 
ing the  offense  charges  that  the  appellant 
"did  then  and  there  unlawfully,  without  li- 
cense so  to  do,  sell  to  P.  O.  Trunnell  intoxi- 
cating liquors,  to  wit,  whisky,  brandy,  ale, 
beer,  and  wine,  a  mixture  thereof,"  etc. 
This  language,  In  direct  and  explicit  terms, 
informed  appellant  of  the  offense  charged. 
It  apprised  him  of  the  fact  that  the  Intoxi- 
cating liquor  which  he  was  charged  with 
■elllng  contained  one  or  more  of  the  liquids 
mentioned.  It  will  not  be  denied  that  a 
drink  containing  any  one  of  them,  or  com- 
posed of  two  or  more  of  them,  would  be  an 
intoxicating  liquor,  in  the  meaning  of  the 
law.  So  a  sale  of  such  liquor  or  mixture  In 
territory  where  local  option  is  In  force 
would  constitute  a  violation  of  the  law.  It 
must  be  presumed  that  appellant  would 
know  whether  the  liquid  sold  by  him  con- 
tained whisky,  brandy,  ale,  beer,  vflne,  or 
any  mixture  thereof;  and.  If  so,  he  was  as 


well  prepared  to  make  defeqse  to  the  charge 
presented  by  the  language  contained  In  the 
indictment  as  if  It  had  been  confined  to 
an  averment  of  the  sale  of  any  one  of  them. 
We  are  therefore  of  opinion  that  the  lower 
court  did  not  err  In  overruling  the  demur- 
rer to  the  Indictment. 

It  Is  also  contended  for  appellant  that 
the  lower  court  erred  in  instructing  the  Jury. 
Instruction  No.  1  Is,  however,  the  only  one 
complained  of,  the  language  of  which  Is  as 
follows:  "If  the  Jury  believe'  from  the  evi- 
dence, to  the  exclusion  of  a  reasonable  doubt, 
that  in  Bullitt  county,  within  twelve  months 
before  the  finding  of  the  Indictment  herein, 
the  defendant,  J.  L.  Cockerell,  sold  to  P. 
O.  Trunnell  hop  tonic  or  tonica  in  a  quantity 
less  than  five  gallons  at  one  time,  and  that 
said  bop  tonic  or  tonica  was  whisky,  brandy, 
beer,  or  wine,  or  a  mixture  of  any  two  or 
more  of  said  liquors,  they  should  find  him 
guilty  as  charged  In  the  Indictment,  and  fix 
his  punishment  at  a  fine  In  any  sum  not 
less  than  $100  nor  more  than  $200."  It  is 
claimed  by  counsel  for  appellant  that  this 
Instruction  was  Improper,  because  of  the  use 
therein  of  the  words  "hop  tonic,"  or  "ton- 
ica," as  those  words  do  not  appear  In  the 
Indictment  It  Is  true  that  the  words  In 
question  are  not  found  In  the  Indictment, 
but  their  use  In  the  Instruction  was  never- 
theless proper,  as  spirituous,  vinous,  and 
malt  liquors  are  often  sold  under  other  than 
their  true  names,  in  violation  of  law;  and 
there  could  certainly  have  been  nothing  mis- 
leading In  these  terms  as  used  In  the  In- 
struction, for  the  Jury  were.  In  effect,  there- 
in told  that  in  order  to  convict  appellant, 
they  must  believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  drink  sold  by 
him  as  hop  tonic  or  tonica  was  In  fact 
whisky,  brandy,  beer,  wine,  or  a  mixture  of 
any  two  or  more  of  such  liquors. 

It  is  further  contended  by  counsel  for  ap- 
pellant that  the  lower  court  erred  In  allow- 
ing the  testimony  of  Fort  Hall,  and  others, 
to  go  to  the  jury.  P.  G.  Trunnell,  to  whom 
the  appellant  sold  the  bop  tonic,  upon  being 
Introduced,  admitted  the  sale  to  him  by  ap- 
pellant of  the  drink  called  "hop  tonic"  or 
"tonica,"  and  that  hop  tonic  or  tonica, 
whether  called  by  the  one  name  or  the  other, 
is  the  same  drink,  but  gave  It  as  his  opinion 
that  It  would  not  produce  Intoxication.  He 
testified,  however,  that  be  was  not  a  chemist 
though  a  physician,  and  that  he  had  never 
seen  a  chemical  analysis  made  of  the  liquid. 
So  the  witnesses  of  whose  testimony  appel- 
lant complains  were  Introduced  by  appel- 
lee to  prove  that  hop  tonic  or  tonica  Is  an 
intoxicating  drink,  and  many  of  them  so 
stated.  According  to  the  testimony  of  these 
witnesses.  It  would  seem  that  hop  tonic  is 
a  well-known  drink;  that  it  contains  some 
ingredient  that  will  Intoxicate  in  the  man- 
ner in  which  intoxication  Is  produced  by 
spirituous,  vinous,  or  malt  liquors.    Upon  tbe 
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other  hand,  witnesses  were  Introduced  by  ap- 
pellant who  testified  that  the  drink  called 
"bop  tonic"  or  "tonlca"  does  not  contain 
spirituous,  vinous,  or  malt  liquors,  and  is  in- 
capable, Oierefore,  of  producing  intoxication. 
It  was  the  province  of  the  Jury  to  determine 
whether  or  not  bop  tonic  would  produce  In- 
toxication, and.  If  so,  whether  its  intoxicat- 
ing efTectswere  caused  by  the  presence  there- 
in of  spirituous,  vinous,  or  malt  liquors,  such 
as  are  named  In  the  Indictment,  or  a  mixture 
thereof.  It  was  therefore  relevant  and  prop- 
er for  the  appellee  to  show  by  the  witnesses 
whose  testimony  Is  complained  of  that  hop 
tonic  or  tonica  Is  an  Intoxicating  drink;  and, 
In  view  of  the  verdict  returned  by  the  Jury, 
It  Is  manifest  that  they  were  convinced  by 
the  evidence,  beyond  a  reasonable  doubt, 
that  the  drink  which  was  sold  by  appellant 
as  bop  tonic  or  tonica  was  an  intoxicating 
drink,  composed  of  or  containing  spirituous, 
vinous,  or  malt  liquors,  or  a  mixture  there- 
of. 

It  Is  charged  In  the  Indictment,  and  was 
admitted  upon  the  trial,  that  the  local  op- 
tion law  was  in  force  in  Bullitt  county  when 
appellant  sold  the  liquid  mentioned  In  the 
indictment.  We  deem  It  proper  to  state  In 
this  connection  that  the  statute  known  as 
the  "Local  Option  Law"  was  amended  by 
act  of  the  General  Assembly  at  Its  last  ses- 
sion, which  amendment  may  be  found  on 
pages  41-43,  c.  14,  of  the  volume  containing 
the  Acts  of  1902.  The  amendment  provides 
that  any  person  who  shall  sell,  barter,  or 
loan,  directly  or  indirectly,  any  spirituous, 
vinous,  or  malt  liquors  in  any  territory 
where  local  option  Is  In  force,  shall,  upon 
conviction,  be  fined  In  any  sum  not  less  than 
$60  nor  more  than  ?100,  or  confined  In  the 
county  Jail  not  less  than  10  nor  more  than 
40  days,  or  both  so  fined  and  imprisoned, 
in  the  discretion  of  the  Jury,  whereas,  the 
punishment  under  the  old  statute  was  only 
a  fine  of  not  less  than  $100  nor  more  than 
$200.  The  sale  of  spirituous  liquors  of  which 
the  appellant  was  convicted  was  made  in 
1901,  and  before  the  enactment  of  the 
amendment  referred  to,  although  his  trial 
did  not  take  place  until  after  the  amend- 
ment went  into  effect.  The  record  disclos- 
es the  fact  that  the  instructions  given  on  the 
trial  in  the  lower  court  directed  the  Jury,  in 
the  event  that  they  found  appellant  guilty, 
to  fix  his  punishment  as  provided  by  the  old 
statute.  Section  465,  Ky.  St.  1899,  provides 
that  "no  new  law  shall  be  construed  to  re- 
peal a  former  law  as  to  any  offense  com- 
mitted against  the  former  law,  nor  as  to  any 
act  done,  any  penalty,  forfeiture  or  punish- 
ment incurred,  or  any  right  accrued  or  claim 
arising  under  the  former  law,  or  In  any 
way  whatever  to  affect  any  such  offense,  or 
act  so  committed  or  done,  or  any  penalty, 
forfeiture  or  punishment  so  Incurred,  or  any 
right  accrued  or  claim  arising  before  the 
new  law  takes  effect,  save  only  that  the  pro- 


ceedings thereafter  had  sball  conform  so 
far  as  practicable  to  the  laws  in  force  at 
the  time  of  such  proceedings.  If  any  pen- 
alty, forfeiture  or  punishment  be  mitigated 
by  any  provision  of  the  new  law,  such  pro- 
vision may,  by  consent  of  the  party  affected, 
be  applied  to  any  Judgment  pronounced  aft- 
er the  new  law  takes  effect"  It  will  be 
observed  that,  though  the  amendment  In 
question  mitigates  the  punishment  provided 
in  the  original  statute  by  reducing  the  fine 
that  was  imposed  thereby.  It  allows  the 
Jury,  in  addition  to  or  in  lieu  of  the  fine  of 
not  less  than  $60  nor  more  than  $100,  to- 
Inflict  upon  the  offender  against  the  local 
<q;>tion  law  Imprisonment  In  the  county  jail 
not  less  than  10  nor  more  than  40  days.  In 
view  of  the  imprisonment  that  may  be  im- 
posed under  the  statute  as  amended,  and 
which  was  not  permitted  to  be  inflicted  un- 
der the  former  statute,  it  may  well  be  doubt- 
ed whether  the  new  law  mitigates  the  pun- 
ishment provided  by  the  former  statute.  At 
any  rate,  it  cannot  be  said  that  the  appel- 
lant was  prejudiced  by  the  failure  of  the 
lower  court  to  Instruct  the  Jury  to  Inflict  the 
penalty  found  In  the  amendment  or  new 
law,  as  that  could  not  have  been  done  with- 
out the  consent  of  appellant,  and  such  con- 
sent is  not  disclosed  by  the  record. 

We  are  unable  to  see  that  any  error  was 
committed  by  the  lower  court  to  appellant's 
prejudice,  and  the  Judgment  Is  therefore  af- 
firmed. 


WOOD  v.  OARR  et  aL 

(Court  of  Appeals  of  Kentucky.      April  ir>. 
1903.) 

BANKRUPTCY  ACT— ATTACHMENT  IN  STATE 
COURT  —  VACATION  OF"  ATTACHMENT  —  CON- 
STITUTION—IMPAIRING  OBIJQATION  or  CON- 
TRACTS-DISCHARGE. 

1.  Baokr.  Act  1898.  §  67.  subsec.  "f."  30  Stat. 
c.  541  [U.  S.  Comp.  St.  1901,  p.  3450],  proridine 
that  all  levies,  judgments,  attachments,  or  oth- 
er liens  obtained  through  legal  proceedings 
against  a  person  who  is  msolvent  at  any  timi> 
within  four  months  prior  to  the  filing  of  a  pe- 
tition in  bankruptcy  against  him  shall  be  deem- 
ed null  and  void  in  case  he  is  adjudged  a  bank- 
rupt, etc.,  applies  to  attachments  sued  out  in 
state  as  well  as  In  federal  courts. 

2.  The  dissolution,  under  the  express  provi- 
sions of  Bankr.  Act  1898,  g  67,  subsec.  "f."  30 
Stat.  c.  Ml  [U.  S.  Comp.  St.  1901,  p.  3450],  of 
an  attachment  made  long  after  the  act  went  in- 
to effect,  does  not  Impair  the  obligation  of  a 
contract,  or  divest  the  attaching  creditor  of  a 
vested  right. 

3.  A  state  court  Is  bound  to  take  notice  of  a 
discharge  In  bankruptcy  under  the  national 
bankruptcy  act  of  189S,  when  properly  pleaded 
as  a  defense. 

Appeal  from  Circuit  Court,  Mason  County. 

"To  be  officially  reported." 

Action  by  H.  R.  Wood  against  R.  A.  Carr 
and  another.  Judgment  for  defendants,  and 
plaintiff  appeals.    Reversed. 

%  L  See  Bankruptcy,  vol.  (,  Cent.  Dls.  I  >9S. 
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W.  G.  Dearing  and  O.  R.  Bright  for  appel- 
lant.   Slattery  &  Collins,  for  appellees. 

BURNAM,  C.  J.  This  suit  was  instituted 
In  the  Mason  circuit  court  by  the  appellant, 
H.  R.  Wood,  against  the  appellees,  Charles 
Newell,  presiding  judge  of  the  Mason  quar- 
terly court,  and  R.  A.  Carr,  to  prohibit  the 
collection  of  a  judgment  recovered  against 
bim  by  the  defendant  Carr  in  such  court  by 
the  sale  of  a  horse  claimed  by  him  as  ex- 
empt, and  for  the  recovery  of  the  horse, 
which  had  been  taken  under  attachment,  and 
damages  for  his  detention.  The  defendants 
filed  a  general  demurrer  to  the  petition, 
which  was  sustained,  and,  the  plaintiff  de- 
clining to  plead  further,  it  was  adjudged  that 
bis  petition  be  dismissed,  and  that  defend- 
ants recover  their  costs;  and  from  this  Judg- 
ment this  appeal  la  prosecuted. 

The  plaintiff  alleged,  in  substance,  that  on 
the day  of  September,  1899,  the  defend- 
ant R.  A.  Carr  instituted  a  suit  against  htm 
In  the  police  court  of  the  city  of  MaysviUe, 
and  at  the  same  time  sued  out  an  attachment, 
which  was  levied  upon  a  gray  horse  belong- 
ing to  him;  that  he  appeared  in  the  police 
court  on  the  day  the  case  was  set  for  trial, 
and  claimed  to  be  a  housekeeper  with  a 
family,  and  that  the  horse  was  exempt  from 
attachment  and  sale;  that  the  police  court 
decided  that  It  was  not  exempt,  and  adjudg- 
ed it  to  be  sold  to  satisfy  the  debt  of  the  de- 
fendant Carr;  that  on  the  30th  day  of  Octo- 
ber, 1899,  he  appealed  from  the  judgment  of 
the  police  court  to  the  Mason  quarterly  court, 
and  executed  a  supersedeas  bond  suspending 
the  collection  of  the  judgment;  that  on  the 
24th  day  of  October,  1899,  he  filed  his  petition 
In  the  United  States  District  Court  at  Cov- 
ington, Ky.,  to  be  declared  a  bankrupt,  in 
which  he  claimed  the  horse  upon  which  the 
defendant  Carr  had  levied  his  attachment  as 
exempt  property;  that  notice  of  this  proceed- 
ing was  served  upon  the  defendant  Carr, 
who  appeared  in  the  office  of  the  referee  in 
bankruptcy  on  the  morning  designated  for 
the  appointment  of  a  trustee,  and  that  he 
made  no  objection  to  plaintiff's  claim  of  the 
horse  as  exempt  property;  that  on  the  10th 
day  of  February,  1900,  he  obtained  his  dis- 
charge In  bankruptcy,  and  that  subsequently 
thereto,  and  before  the  trial  of  the  appeal  In 
the  STason  quarterly  court,  he  filed  therein  a 
certlfled  copy  of  the  order  adjudging  him  a 
bankrupt,  and  his  certificate  of  discharge,  and 
moved  that  the  petition  of  Carr  be  dismissed, 
and  the  attachment  discharged.  He  also  al- 
leges that  he  was  Insolvent  when  the  attach- 
ment of  the  defendant  Carr  was  levied  ui>on 
his  horse,  and  also  at  the  time  he  was  ad- 
judged a  bankrupt;  that  the  defendant  New- 
ell, as  presiding  judge  of  the  Mason  quarter- 
ly court.  In  disregard  of  his  certificate  of  dis- 
charge In  bankruptcy,  gave  a  judgment 
.tgalnst  him  In  favor  of  the  defendant,  and 
ordered  the  horse  sold  under  the  Judgment  to 


satisfy  it;  that  he  appealed  from  this  Judg- 
ment to  the  Mason  circuit  court,  and  all  the 
papers  and  orders  were  transferred  to  the 
circuit  court,  but  that  the  Mason  circuit  court 
dismissed  his  appeal  for  want  of  jurisdiction; 
that  the  defendants  are  proceeding  to  enforce 
the  judgment  of  the  Mason  quarterly  court 
by  a  sale  of  his  horse.  It  Is  further  alleged 
that  at  the  time  Carr  sued  out  the  order  of 
attachment  in  the  Mason  quarterly  court  he 
was  a  married  man,  with  a  family,  residing 
in  this  commonwealth,  and  that  he  was  the 
owner  of  only  two  horses. 

Subsection  "f"  of  section  67  of  the  Bank- 
ruptcy Act  of  1898,  30  Stat,  c  541  [U.  S. 
Comp.  St.  1901,  p.  3450],  provides  that:  "All 
levies,  judgments,  attachment  or  other  liens, 
obtained  through  legal  proceedings  against  a 
person  who  Is  insolvent  at  any  time  within 
four  months  prior  to  the  filing  of  a  petition 
In  bankruptcy  against  him  shall  be  deemed 
null  and  void,  in  case  he  is  adjudged  a  bank- 
rupt, and  the  property  affected  by  the  levy, 
judgment,  attachment,  or  other  lien,  shall  be 
deemed  wholly  discharged  and  released  from 
the  same,  and  shall  pass  to  the  trustee  as  a 
part  of  the  estate  of  the  bankrupt  unless  the 
court  shall  on  due  notice  order  that  the  right 
under  such  levy.  Judgment,  attachment,  or 
other  lien,  shall  be  preserved  for  the  benefit 
of  the  estate,  and  thereupon  the  same  may 
pass  to  and  shall  be  preserved  by  the  trustee 
for  the  benefit  of  the  estate  as  aforesaid." 
The  proceedings  In  bankruptcy  were  com- 
menced by  plaintiff  within  less  than  four 
months  after  the  levy  of  the  defendant's  at- 
tachment upon  the  horse  In  controversy,  and 
under  the  express  letter  of  the  statute,  if 
plaintiff  was  insolvent,  all  rights  acquired 
thereunder  became  null  and  void,  and  the 
Jurisdiction  to  determine  all  questions  grow- 
ing out  of  It  was  transferred  to  the  federal 
court.  In  Bank  of  Columbia  v.  Overstreet, 
etc.,  73  Ky.  150,  the  court,  through  Judge 
Lilndsey,  said:  "It  Is  insisted  by  the  appel- 
lant that  the  provisions  of  this  section  do  not 
apply  to  attachments  sued  out  In  state  courts. 
This  position  cannot  be  maintained.  The 
federal  congress  had  undoubted  power  to  es- 
tablish 'uniform  laws  on  the  subject  of  bank- 
ruptcy throughout  the  United  States.'  All 
laws  of  Congress  enacted  pursuant  to  the  pow- 
ers delegated  to  it  by  the  federal  Constitution 
are  binding  as  well  upon  the  state  as  the 
federal  courts.  It  may  be  that  the  state 
courts  are  not  bound  to  administer  the  federal 
laws,  but  they  are  bound  to  respect  all  rights 
acquired  under  them.  There  is  nothing  In 
the  act  of  Congress  from  which  it  can  be  in- 
ferred that  an  exception  was  made  In  favor 
of  creditors  prosecuting  their  claims  against 
a  bankrupt  in  state  courts;  and  if  the  law 
had  been  so  framed  as  that  a  proceeding  in 
bankruptcy  would  dissolve  attachments  sued 
out  in  the  federal  courts,  and  leave  unaf- 
fected those  sued  out  In  the  state  courts,  it 
would  not  have  been  'uniform,'  In  the  consti- 
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tutlonal  sense  of  that  term.  Nor  are  we  able 
to  perceive  that  the  dlssolutton  of  appel- 
lant's attachment  In  any  sense  impaired  the 
obligation  of  a  contract  or  divested  it  of  a 
Tested  rifcht  The  attachment  lien  was  se- 
cured by  legal  diligence,  and  not  by  contract. 
The  right  to  subject  the  attached  property  to 
the  payment  of  its  debt  rested  long  after  the 
bankrupt  act  bad  gone  into  effect.  It  was, 
therefore,  a  conditional  right,  subject  to  be 
defeated  by  the  debtor's  being  thrown  into 
bankruptcy.  In  this  case  no  peculiar  hard- 
ship results  to  appellant.  Its  debt  was  con- 
tracted after  the  bankrupt  act  became  a  law. 
The  credit  was  extended  to  Overstreet,  with 
notice  of  the  fact  that  the  remedies  afforded 
by  the  state  laws  for  the  enforcement  of  the 
contract  were  liable  to  be  interrupted  or  su- 
perseded by  proceedings  in  bankruptcy  which 
might  be  instituted  by  the  debtor,  or  by  one 
of  his  creditors,  in  case  he  should  be  guilty 
of  an  act  of  bankruptcy."  And  the  opinion 
of  the  court  in  this  case  is  in  accord  with 
the  rulings  of  other  courts  who  have  passed 
upon  this  question.  See  In  re  Hopkins,  1 
Am.  Bankr.  R.  209;  In  re  Richards,  2  Am. 
Bankr.  R.  620,  95  Fed.  258;  In  re  Rhoads,  8 
Am.  Bankr.  R.  380,  98  Fed.  399;  and  Levor 
V.  Selter,  5  Am.  Bankr.  B.  576,  69  N.  Y.  S. 
987.  Section  17  of  the  Bankruptcy  Act  of 
1898,  30  Stat.  c.  541  [U.  S.  Comp.  St.  1901,  p. 
3428],  provides  that  a  discharge  In  bank- 
ruptcy shall  release  a  bankrupt  from  all  of 
his  provable  debts,  with  certain  exceptions,  to 
which  defendant's  claim  does  not  belong. 
His  debt  might  have  been  proven  in  the  bank- 
ruptcy proceedings,  and  Is,  therefore,  em- 
braced by  the  language  of  the  act. 

The  judge  of  the  Mason  quarterly  court 
was  bound  to  take  notice  of  plaintiff's  dis- 
charge In  bankruptcy.  It  bad  the  effect  to  re- 
lease the  plaintiff  from  all  debts  which  were 
or  might  have  been  proven  against  his  estate 
in  banlo-uptcy,  and,  when  properly  pleaded, 
was  a  conclusive  bar  to  any  action  on  such 
debt.  The  debt  of  this  defendant  having 
been  wiped  out,  the  attachment  necessarily 
failed  also. 

The  trial  court  erred  in  sustaining  a  demur- 
rer to  plaintiff's  petition,  and  the  Judgment 
is  reversed,  and  cause  remanded  for  proceed- 
ings consistent  with  this  opinion. 


HENDRIOKSON   r.   COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.      April  17, 
1903.) 

HOMICIDE— DTINQ  DECLARATIONa— ABSENT 
WITNESS— CONTINUANCE. 

1.  On  a  prosecution  for  murder,  it  appeared 
that  deceased,  being  conscious  of  impending 
death,  made  a  statement,  which  was  written  out 
in  lead  pencil  by  the  one  to  whom  it  was  dictat- 
ed; and  subsequently  he  transcribed  the  paper 
by  typewriting,  and  returned  with  it  and  read 
it  over  to  deceased,  who  signed  it  and  swore  to 
it.  Held,  that  the  typewritten  paper  was  com- 
petent as  a  dying  declaration,  but  the  original 
one,  written  in  lead  pencil,  was  nob 


2.  Other  statements   made  by  the  deceased. 

not  included  in  the  writing,  but  made  about  or 
subsequent  to  the  time  of  the  drafting  of  the 
paper,  were  competent  as  dyin^  declarations. 

3.  On  a  prosecution  for  homicide,  an  affidavit 
for  a  contmuance  stated  that  a  certain  absent 
witness,  who  wag  an  eyewitness  to  the  killing, 
would  corroborate  the  evidence  of  accused  on 
all  points.  The  application  was  refused,  and 
accused  was  successfully  impeached  at  the 
trial.  Held,  that  it  was  error  to  refuse  the  con- 
tinuance. 

Appeal  from  Circuit  Court,  Bell  County. 
"Not  to  be  officially  reported." 
Nick  Hendrickson  was  convicted  of  mur- 
der, and  he  appeals.    Reversed. 

Smith  &  Ingram  and  E.  N.  Ingram^  tot 
appellant  C.  J.  Pratt  and  M.  R.  Todd,  for 
the  Commonwealth. 

O'REAR,  3.  Appellant  prosecutes  this  ap- 
peal from  a  Judgment  of  conviction,  senten- 
cing him  to  21  years'  confinement  In  the  pen- 
itentiary', under  the  charge  of  the  murder  of 
William  Hendrickson.  Two  grounds  are  re- 
lied upon  for  reversal. 

It  Is  claimed  for  appellant  that  the  court 
erred  in  admitting  the  dying  declarations  of 
the  deceased.  That  the  wounded  man,  when 
he  made  the  statement,  was  in  extremis,  and 
was  conscious  of  the  fact,  and  made  bis  state- 
ment under  such  circumstances  as  admitted 
its  proof  in  this  case,  is  not  questioned.  The 
person  to  whom  the  statement  was  made 
first  wrote  It  down  as  It  was  dictated  by  the 
decedent,  using  a  lead  pencil.  Subsequently 
he  transcribed  the  paper,  as  written,  by  type- 
writing, and  some  hours  afterwards  returned 
and  read  it  over  to  the  deceased,  who  as- 
sented to  Its  correctness,  and  signed  It  In  the 
presence  of  attesting  witnesses,  and  swore  to 
it.  Appellant  contends  that  the  original  pa- 
per—the one  written  with  the  lead  pencil- 
should  have  been  used.  It  was  not  signed, 
nor  was  it  read  over  to  the  party  making  it. 
The  court  is  of  opinion  that  the  typewritten 
paper,  adopted  by  the  wounded  man,  was  the 
one,  and  the  only  one,  that  was  competent  as 
the  dying  declaration. 

The  witness  who  took  down  the  statement 
also  testified  as  to  other  statements  made  by 
the  deceased,  not  included  in  the  writing,  but 
made  about  or  subsequent  to  the  time  of  the 
drafting  of  the  paper,  and  made  under  cir- 
cumstances showing  a  sense  of  impending 
dissolution  by  the  deceased.  This  was  ob- 
jected to,  but  we  are  of  opinion  that  it  was 
likewise  competent.  A  dying  declaration 
need  not  be  in  writing.  It  need  not  be  made 
at  one  time,  or  to  the  same  witness.  Any 
statement  of  the  deceased,  made  after  the 
mortal  Injury,  and  when  he  is  rational,  and 
made  by  him  under  the  sense  that  death  is 
imminent,  is  relevant  upon  the  trial  of  the 
person  whom  he  accuses  of  inflicting  his  in- 
jury. The  statement  or  statements  made 
may  be  proved  by  a  witness  or  any  numlter 
of  witnesses  who  may  have  heard  them  or 
any  of  them. 
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Appellant  shot  and  wouuded  tbe  deceased 
December  24,  1901.  Deatb  ensued  within  two 
days.  He  was  Indicted  at  the  following 
term.  Tbe  commonwealth  then  annonnced, 
"Ready  for  trial,"  and  a  continuance  was 
proetved  by  nppeUant  because  of  the  absence 
of  the  particular  witness,  Bev  Jackson,  who 
appears  to  have  been  subpoenaed.  A  war- 
rant of  arrest  was  dlr<ected  to  be  Issued 
aijalnst  tbe  witness  Jackson.  At  the  next 
May  term  be  was  again  absent.  His  recog- 
nizance was  forfeited,  and,  although  the  com- 
monwealth announced  "Ready,"  appellant 
again  procured  a  continuance  because  of  tbe 
absence  of  this  witness;  and  an  alias  war- 
rant of  arrest  was  directed,  with  ball  fixed  at 
$2,500.  The  next  term  of  the  court  was  In 
October,  1902.  In  Jnly  appellant  caused  a 
warrant  of  arrest  to  be  sent  to  the  sherifl  of 
Clay  connty,  which  Is  alleged  to  have  been 
the  county  of  the  residence  of  the  witness; 
and  tbe  sheriff  returned  it,  indorsed  as  of 
28tb  of  September,  1902,  that  he  had  arrested 
the  witness  Bev  Jackson,  and  that  be  had 
escaped,  and  could  not  thereafter  be  found. 
Appellant  Immediately  (so  It  Is  stated  In  his 
affidavit  for  a  continuance  filed  at  the  Octo- 
ber term)  had  other  attachments  issued  for 
this  witness,  which  were  returned  not  exe- 
cuted, the  witness  not  being  found.  Bev 
Jackson  Is  alleged  in  the  affidavit  to  have 
been  an  eyewitness  to  tbe  killing.  The  ma- 
teriality of  his  evidence  is  obvious.  The  af- 
fidavit for  the  continuance  says  that  the  ab- 
sent witness  would  corroborate  tbe  evidence 
of  appellant  upon  all  points.  In  view  of  tbe 
fact  that  appellant  was  successfully  impeach- 
ed at  the  trial  which  followed,  when  he  bad 
testified  in  his  own  behalf,  the  testimony  of 
any  other  eyewitness  for  htm  is  of  double 
Importance  to  him.  The  court  refused  tbe 
continuance.  Tbe  affidavit  as  to  what  this 
absent  witness  would  prove  was  not  admitted 
as  the  deposition  of  the  absentee.  The  court 
is  of  opinion  that  forcing  the  defendant  to 
trial,  nnder  the  circumstances,  without  ad- 
mitting the  statement  of  the  absent  witness, 
was  error. 

The  Judgment  is  reversed  and  the  cause  is 
remanded,  with  directions  to  award  appel- 
lant a  new  trial. 


CINCINNATI,  N.  O.  &  T.  P.  RT.  CO.  et  al. 
V.  COOK'S  ADM'R. 

(Court  of  Appeals  of  Kentucky.      April  16, 
1903.) 

INJORIKS   TO   SERVANT— NBOLIOBNCD—SUFFI- 
CIBNCT  OF  EVIDENCE— PRESUMP- 
TION FROM  INJURY. 

1.  In  an  action  against  a  railroad  company 
for  death  of  a  brakeman  caused  in  switching 
operations,  where  the  only  evidence  was  that 
deceased  had  been  crushed  between  two  cars 
while  the  train  wns  backinK.  and  was  discovered 
lying  wounded  on  the  side  of  tbe  track,  and 
there  was  no  evidence  to  show  why  he  went  be- 
tween the  cars,  or  that  the  engineer  knew  or 
should  have  known  that  be  was  there,  or  that 
tbe  engineer  had  failed  in  his  duty  in  any  way. 


or  had  been  signaled  by  deceased,  there  was  no 
negligence  shown  on  the  part  of  defendant. 

2.  The  fact  ot  injury  does  not  raise  a  presump- 
tion of  negligence  or  make  out  a  prima  facie 
case. 

Appeal  from  Circuit  Court,  Mercer  CJounty. 

"Not  to  be  officially  reported." 

Action  by  Bkiward  Cook's  administrator 
against  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Company  and  others.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

Galther  &  Van  Arsdall  and  John  Galvln, 
for  appellants.  Robt.  Harding,  Tbos.  Shay, 
and  E.  M.  Hardin,  for  appellee. 

HOBSON,  J.  On  the  former  appeal  (67  S. 
W.  383)  tbe  facts  of  this  case  were  stated  as 
follows:  "The  engineer,  fireman,  and  two 
brakemen  were  engaged  In  transferring  cars 
from  tbe  main  line  to  the  side  track  in  tbe 
yards  of  the  company  In  Burgin,  Kentucky, 
the  Intestate  being  one  of  the  brakemen. 
Tbe  purpose  was  to  leave  a  car  on  the  side 
track.  To  do  this  tbe  engineer  was  required 
to  back  the  cars  In  on  the  side  track,  there 
being  a  number  of  cars  between  tbe  engine 
and  tbe  car  Intended  to  be  left.  The  cars 
were  provided  with  automatic  couplers, 
which  were  operated  by  a  bar  extending  out 
from  the  coupler  to  tbe  side  of  the  car,  so 
that  tbe  brakemen  could  take  hold  of  It  while 
standing  on  tbe  outside  of  tbe  car  and  couple 
tbe  cars  without  danger.  The  intestate  was 
on  the  fireman's  side  of  the  engine  and  went 
down  on  this  side  to  uncouple  the  car  In 
question.  Tbe  other  brakeman  was  on  the 
other  side  of  the  train  to  turn  the  switch, 
so  that  when  tbe  car  was  uncoupled  It  might 
be  pushed  on  the  side  track.  The  engineer 
could  see  this  brakeman,  but  be  could  not 
see  the  Intestate,  Cook,  who  was  on  the  oth- 
er side  of  the  train  from  him;  and  neither 
could  his  fellow  brakeman.  Cook  communi- 
cated to  the  engineer  by  signals  to  the  fire- 
man, who  reported  them  to  tbe  engineer. 
When  Cook  got  to  tbe  car  that  was  to  be 
cut  off,  be  signaled  for  slack,  which  meant 
that  the  engineer  must  back  the  train  a  lit- 
tle. The  engineer  did  this.  Cook  gave  tbe 
stop  signal,  and  the  engineer  stopped  after 
tbe  train  had  only  moved  from  three  to  six 
feet.  The  Iron  bar  of  the  automatic  coupler 
was  bent,  and  would  not  work  the  coupler; 
so  Cook  went  In  between  the  cars  after  he 
got  the  slack  to  raise  the  pin  with  his  hand, 
as  It  was  bis  duty  to  do.  While  he  was  do- 
ing this,  the  other  brakeman,  who  had  turn- 
ed the  switch,  and  did  not  know  of  the  diffi- 
culty (Took  had  met  with  in  uncoupling  tbe 
car,  gave  a  signal  to  the  engineer  to  come  on, 
and  tbe  engineer,  without  a  signal  from  Cook, 
or  without  knowing  whether  he  was  out  or 
not,  began  backing  the  train  down  to  tbe 
switch.  In  this  way  Cook  was  caught  be- 
tween the  cars,  and  dragged  some  twenty 

t  Z.  See  Negligence,  vol.  17,  Cent  Dig.  ((  2U,  171. 
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feet;  bis  breast  bone  and  ribs  were  crushed 
and  smashed,  and  he  died  In  a  few  minutes." 
On  these  facts  It  was  held  that  the  case  was 
properly  submitted  to  the  Jury,  and  that  If 
the  engineer  In  charge  of  the  train  knew,  or 
had  reasonable  grounds  to  know,  that  Cook 
was  between  the  cars,  engaged  In  making 
the  nnconpllng,  and,  with  this  knowledge,  re- 
ceived a  signal  to  move  the  cars  from  the 
other  brakeman,  and  negligently  obeyed  this 
signal,  not  exercising  proper  care  for  Cook's 
safety  while  be  was  In  between  the  cars  un- 
coupling, and  thus  Injured  him,  the  defend- 
ants were  liable.  See  L.  &  N.  Railroad  T. 
Adams'  Adm'r  (Ky.)  51  S.  W.  57T;  U  &  N. 
Railroad  Co.  v.  Earl's  Adm'x,  94  Ey.  868,  22 
S.  W.  607.  But  the  Judgment  was  reversed 
for  an  error  in  one  of  the  instructions.  On 
the  return  of  the  case  to  the  circuit  court  it 
was  tried  anew,  and,  a  verdict  having  been 
again  rendered  in  favor  of  the  plaintiff,  the 
defendants  have  appealed. 

The  only  question  we  deem  it  necessary  to 
consider  is  whether  the  evidence  introduced 
on  the  last  trial  was  sufficient  to  submit  the 
case  to  the  Jury,  or  to  sustain  the  verdict 
On  the  former  appeal  the  defendants  intro- 
duced their  testimony,  and  thus  all  the  facts 
of  the  case  were  brought  out,  but  on  the 
second  trial  the  defendants  introduced  no 
testimony,  and  the  case  was  submitted  to 
the  Jury  on  the  testimony  Introduced  by  the 
plaintlif  alone,  the  defendants  standing  on 
their  motion  for  a  peremptory  instruction. 
The  rule  is  that,  where  the  defendant  moves 
for  a  peremptory  instruction  at  the  conclu- 
sion of  the  plalntifTs  evidence,  and,  bis  mo- 
tion being  overruled,  introduces  his  testi- 
mony, if  tiiat  testimony  supplies  any  fact  or 
facts  not  shown  by  the  evidence  for  the 
plaintiff,  and  thus  makes  out  a  case,  tills 
court  will  not  reverse  because  these  facts 
were  not  shown  by  the  plaintiff  before  the 
motion  for  a  peremptory  instruction  was 
made.  To  avoid  this  rule,  the  defendants  on 
the  last  trial  of  the  case  did  not  Introduce 
any  evidence,  this  court  on  the  former  ap- 
peal having  considered  the  case  under  all 
the  evidence  before  it.  The  evidence  for  the 
plaintiff  on  the  second  trial  falls  far  short  of 
-showing  the  facts  set  out  in  the  former  opin- 
ion. But  one  witness  who  saw  the  occur- 
rence was  Introduced,  and  he  knew  nothing 
more  about  It  than  that  the  train  was  back- 
ing in  obedience  to  the  signal  of  Slnkhom, 
and  about  this  time  he  saw  Cook  lying  on 
the  side  of  the  track,  wounded.  The  other 
testimony  for  the  plaintiff  added  nothing  to 
the  testimony  of  this  witness  as  to  the  facts 
of  the  occurrence,  except  to  show  that  Cook 
was  dragged  along  the  track,  as  shown  by  the 
ftlgns  on  the  ballast,  and  was  crushed  be- 
tween two  cars,  as  shown  by  signs  on  the 
cars.  It  was  not  shown  that  Cook  went  be- 
tween the  cars  for  the  purpose  of  uncoupling 
them,  or  In  fact  why  he  went  between  the 
cars,  or  for  what  purpose,  or  that  the  engi- 


neer knew  he  was  between  the  cars,  or  ought 
to  have  known  it,  or  that  there  was  any  f.ill- 
ure  on  his  part  to  exercise  proper  care  for 
Cook's  safety.  It  was  not  shown  tliat  Cook 
gave  the  engineer  any  signal,  and  to  sustain 
a  verdict  under  such  evidence  would  be,  in 
substance,  to  hold  that  Cook's  injury  made 
out  a  prima  facie  case  against  the  defend- 
ants. The  law  does  not  presume  negligence, 
and,  to  recover,  the  plaintiff  must  show  facts 
establishing  negligence  on  the  part  of  the  de- 
fendant 

As  the  case  may  be  tried  again,  we  deem  it 
proper  to  say  that  the  court  should  Instruct 
the  Jury  that  If  Cook  failed  to  use  ordinary 
care,  and  but  for  this  would  not  have  been 
hurt,  they  should  find  for  the  defendants. 
The  court  should  also  Instruct  the  Jury  tliat 
the  admissions  of  Milligan  were  only  compe- 
tent against  him,  and  that  no  fact  so  admit- 
ted by  Milligan  should  be  considered  against 
the  railroad  company,  unless  shown  by  other 
evidence  in  the  case. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial,  and  for  further  proceedhigs 
consistent  herewith.  • 


ILLINOIS  CENT.  R.  CO.  T.  WHITWORTH. 

(Court  of  Appeals  of  Kentucky.     March  24, 
1903.) 

RBUOVAL  OF  CAUSES— DIVBRSS  CITIZENSHIP 
— NONRESIDENCE  OF  BOTH  PASTIES. 
1.  Under  Act  Cong.  Aug.  13.  1888,  f  2,  25 
Stat  435  [U.  S.  Comp.  St.  1901,  p.  509],  pro- 
viding that  suits  of  which  the  federal  Circuit 
Courts  are  given  jurisdiction,  brought  in  auy 
state  court,  may  be  removed  into  the  federal 
Circuit  Conrt  for  the  proper  district  of  the  de- 
fendant or  defendants  therein  being  nonresi- 
dents of  the  state,  a  suit  between  citizens  of 
different  states  may  be  removed  to  the  federal 
court,  though  neither  party  is  a  resident  of  the 
state  where  the  suit  is  brought 

"To  be  officially  reported." 
On  rehearing.    Former  opinion  withdrawn, 
and  Judgment  below  reversed. 
For  former  opinion,  see  70  8.  W.  667. 

BURNAM,  O.  J.  In  the  petition  for  re- 
bearing  In  this  case  our  attention  is  called  to 
the  fact  that  in  the  decision  heretofore  ren- 
dered in  70  S.  W.  657,  we  failed  to  pass 
upon  the  validity  of  the  motion  of  the  de- 
fendant to  transfer  the  case  from  the  Mc- 
Cracken  circuit  court  to  the  United  States 
Circuit  Court  for  the  Western  District  of 
Kentucky.  In  response  to  this  contention 
it  Is  proper  for  us  to  say  that  we  did  not 
overlook  the  fact  that  this  question  was 
presented  by  the  record,  but,  as  counsel  for 
appellant  in  their  brief  did  not  rely  upon 
this  alleged  error  of  the  circuit  court  as  a 
ground  for  reversal,  but  were  content  to  rest 
their  contention  wholly  upon  the  merits  of 
the  case,  we  concluded  that  they  did  not  de- 
sire upon  this  appeal  to  rely  upon  that 
ground,  but  it  seems  from  their- petition  for 
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rebearlng  that  we  have  misconstrued  the 
purpose  of  counsel,  and  they  now  insist  upon 
a  decision  upon  that  point  The  plaintiff,  a 
citizen  of  Tennessee,  as  be  alleges  in  his 
petition,  brought  this  suit  in  the  McOracken 
circuit  court  against  the  defendant,  whom 
be  alleges  is  a  citizen  of  Illinois,  to  recover 
a  sum  in  excess  of  |2,000.  The  defendant 
tendered  and  filed  its  petition  and  bond  for 
removal  to  the  United  States  Circuit  Court 
for  the  Western  District  of  Kentucky  upon 
the  ground  of  diverse  citizenship,  but  the 
McCracken  circuit  court  decided  that  no 
ground  for  removal  existed,  and  thereupon 
the  defendant,  under  protest  answered,  and 
made  defense.  The  trial  resulted  in  a  ver- 
dict and  Judgment  for  the  plaintiff.  In  the 
meantime  a  copy  of  the  record  In  the  Mc- 
Cracken circuit  court  was  filed  by  the  de- 
fendant in  the  United  States  Circuit  Court 
for  the  Western  District  of  Kentucky,  and 
the  plaintiff  appeared  in  that  court  and 
asked  that  it  be  remanded  to  the  state  court 
for  trial,  basing  its  claim  to  this  relief  upon 
tbe  provision  of  section  1  of  the  act  of  Au- 
gust 13,  1888,  25  Stat  433  [U.  S.  Comp.  St 
1901,  p.  508] .  Tbe  motion  to  remand  in 
tbe  federal  court  was  overruled. 

Article  3,  8  2,  of  tbe  Constitution  of  the 
United  States,  defines  the  extent  of  Judicial 
power  which  may  be  conferred  upon  courts 
of  the  United  States  as  follows:  "Tbe  Judi- 
cial power  shall  extend  to  all  cases  in  law 
or  equity  arising  under  this  Constitution,  the 
laws  of  tbe  United  States,  and  treaties  made, 
or  which  shall  be  made,  under  their  author- 
fty;  to  all  cases  affecting  ambassadors,  or 
other  public  ministers  and  consuls;  to  all 
cases  of  admiralty  or  maritime  Jurisdiction; 
to  controversies  to  which  the  United  States 
eball  be  a  party;  to  controversies  between 
different  states,  between  a  state  and  citizens 
of  another  state,  between  citizens  of  differ- 
ent states,  between  citizens  of  the  same 
state  claiming  lands  under  grants  of  dif- 
ferent states,  and  between  a  state,  or  the  cit- 
izens thereof,  and  foreign  states,  citizens  or 
subjects."  The  enforcement  of  this  provi- 
sion of  tbe  federal  Constitution  was  for  a 
very  long  time  controlled  by  Judiciary  Act 
1789,  {  11,  1  Stat  7&  But  other  acts  were 
passed  from  time  to  time  by  the  Congress 
of  the  United  States  conferring  upon  the  Cir- 
cuit Courts  of  the  United  States  various  spe- 
cial Jurisdictions,  but  the  present  general 
right  to  remove  a  suit  from  a  state  to  a  Cir- 
cuit Court  of  the  United  States  Is  governed 
by  section  2  of  the  act  of  1875,  as  amended 
by  tbe  acts  of  1887  and  1888  [U.  S.  Comp. 
8t  1901,  p.  509].  An  interesting  history  of 
these  various  acts  is  found  In  "Moore  on 
Removal  of  Causes."  The  second  section  of 
the  act  of  1875,  as  amended  by  tbe  act  of 
1887,  reads  as  follows:  "When  in  any  suit 
mentioned  in  this  section  there  shall  be  a 
controversy,  which  is  wholly  between  dtl- 
xens  ot  different  states  and  wblcb  can  be 


fully  determined  between  them,  then  either 
one  of  some  of  the  defendants,  actually  In- 
terested in  such  controversy,  may  remove 
such  controversy  to  the  Circuit  Court  of  the 
United  States  for  the  proper  district"  And 
section  1  of  the  act  of  August  13,  1888  (25 
Stat  434  [U.  8.  Comp.  St  1901,  p.  508]), 
amending  the  act  of  1875,  provides:  "The 
District  and  Circuit  Courts  of  the  United 
States  shall  have  original  cognizance,  coo- 
current  with  the  courts  of  the  several  states, 
over  all  suits  of  a  civil  nature  at  common 
law  or  In  equity,  •  •  •  in  which  there 
shall  be  a  controversy  between  citizens  of 
different  states,  in  which  the  matter  in  dis- 
pute exceeds,  exclusive  of  interest  and  costs, 
the  value  of  ?2,000.  And  the  act  further 
provides  that  no  civil  suit  shall  be  brought 
t>efore  either  of  said  courts  against  any  per- 
son by  any  original  process  or  proceeding  in 
any  other  district  than  that  whereof  he  is 
an  inhabitant  But  when  the  Jurisdiction  is 
founded  only  on  tbe  fact  that  the  action  is 
between  citizens  of  different  states,  suits 
shall  be  brought  only  in  tbe  district  of  the 
residence  of  either  the  plaintiff  or  the  de- 
fendant The  second  section  of  the  same  act 
(25  Stat  435  [U.  S.  Comp.  St  1901,  p.  509]), 
provides  that:  "Any  quits  of  a  civil  nature, 
at  law  or  in  equity,  of  which  the  Circuit 
Courts  of  tbe  United  States  are  given  Juris- 
diction by  the  preceding  section,  and  which 
are  now  pending  or  which  may  hereafter  be 
brought  in  any  state  court,  may  be  removed 
into  the  Circuit  Court  of  the  United  States 
for  the  proper  district  of  the  defendant  or 
defendants  therein  being  non-residents  of 
this  state."  As  neither  of  the  parties  to  this 
action  are  citizens  or  inhabitants  of  Ken- 
tucky, it  Is  contended,  under  section  2,  that 
the  case  is  not  removable,  and  appellees  refer 
to  Shaw  V.  The  Mining  O).,  145  U.  S.  144, 
12  Sup.  Ct.  935,  36  L.  Ed.  768,  and  Ralb-oad 
Co.  V.  Davidson,  157  U.  S.  201,  16  Sup.  Ct 
663,  89  L.  Ed.  672.  The  question  decided 
in  the  first  case  was  that  a  corporation  cre- 
ated by  one  state  did  not  become  a  resident 
of  another  for  jurisdictional  purposes  by  es- 
tablishing a  place  of  business  therein.  And 
in  tbe  second  it  was  decided  that  an  action 
by  an  assignee,  where  an  assignor  could  not 
maintain  bis  suit  in  a  federal  court,  was  not 
removable.  In  the  case  of  the  Central  Trust 
Co.  V.  McGeorge,  151  U.  S.  133,  14  Sup.  Ct 
286,  38  L.  Ed.  98,  it  was  held  that  exemption 
from  being  sued  out  of  the  district  of  its 
domicile  was  a  privilege  which  a  corporation 
might  waive,  and  which  was  waived  by 
pleading  to  the  merits  of  tbe  controversy 
without  objection.  But  tbe  case  clearly  rec- 
ognizes the  right  of  transfer  to  the  federal 
court  where  the  citizenship  of  the  parties  is 
diverse.  And  tills  case  seems  to  be  in  accord 
with  the  current  of  tbe  recent  decisions  of 
the  federal  court  on  this  question.  See  Cowell 
V.  Supply  Co.  (C.  C.)  96  Fed.  769;  Creagh  v. 
Society  (C.  C.)  83  Fed.  849;  Duncan  v.  Asso- 
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elated  Press  (C.  C.)  81  Fed.  417;  Long  v. 
Long  (C.  C.)  73  Fed.  368;  Sherwood  v.  Mis- 
sissippi Valley  Co.  (C.  C.)  55  Fed.  1;  Amsinck 
y.  Balderston  (0.  0.)  41  Fed.  643;  Uble  t. 
Bumbam  (C.  C.)  42  Fed.  1;  Burck  v.  Taylor 
(O.  0.)  39  Fed.  581;  Kansas  Olty  ft  T.  B.  Co. 
T.  Interstate  Lumber  Co.  (C.  0.)  37  Fed.  8; 
First  Nat.  Bank  T.  Merchants'  Bank  (C.  C.) 
37  Fed.  657,  2  L.  B.  A.  469;  Hulbert  V.  City 
of  Topeka  (C.  C.)  34  Fed.  511;  Wilson  v. 
Telegraph  Co.  (O.  C.)  Id.  561;  Fates  v.  Ball- 
road  Co.  (C.  C.)  32  Fed.  673.  And  Judge 
Dillon,  in  his  well-approved  work  on  Be- 
moval  of  Causes  (section  96),  says:  "At 
first  it  was  held  that,  if  the  action  was 
brought  against  a  defendant  in  a  district  of 
which  he  was  not  an  inhabitant,  so  that  the 
federal  court  would  not  have  origlually  bad 
Jurisdiction  of  it  under  the  first  section  of 
the  act,  It  could  not  be  removed  under  the 
second  section.  But  this  position  was  soon 
abandoned.  It  was  next  considered  that, 
while  the  right  of  removal  might  depend  up- 
on the  capacity  of  the  particular  federal 
court  to  entertain  original  jurisdiction  of  the 
suit  sought  to  be  removed,  yet  the  statute 
permitted  the  plaintifl  to  sue  the  defendant 
In  the  federal  district  of  the  plaintiff's  own 
residence  as  well  as  in  that  of  which  the  de- 
fendant was  an  inhabitant,  where  the  federal 
Jurisdiction  depended  only  on  the  fact  of 
diverse  citizenship  of  the  parties;  and  there- 
fore such  a  suit  was  removable  by  the  de- 
fendant if  brought  in  the  state  court  of  the 
plaintlCTs  own  state.  But  this  rule  was  in 
turn  superseded  by  a  more  liberal  doctrine. 
It  came  to  be  perceived  that  the  restrictive 
language  of  the  first  section  of  the  act  was 
referable  only  to  suits  commenced  In  a 
federal  court  by  original  process  or  proceed- 
ing, and  had  no  application  to  suits  removed 
from  state  courts,  and  that  the  word  'Juris- 


diction' in  the  clatne  In  the  section  relating 
to  suits  of  which  the  federal  court  may  have 
original  jurisdiction  la  not  to  be  taken  in 
the  narrow  sense  of  certain  territorial  lim- 
its, but  in  a  wider  sense,  meaning  Jurisdic- 
tion over  the  whole  class  of  cases  enumer- 
ated in  the  statute.  Accordingly,  it  is  now 
well  settled  that,  where  the  parties  are  cit- 
izens of  different  states,  and  the  otber  con- 
ditions of  removability  are  satisfied,  the 
cause  may  be  removed  to  the  federal  court, 
notwithstanding  the  fact  tliat  neither  plain- 
tiff nor  defendant  is  a  citizen  or  resident  of 
the  state  where  the  suit  is  brought,  or  of  the 
district  within  the  territorial  Jurisdiction  of 
the  federal  court  to  which  it  Is  to  be  trans- 
ferred." 

It  is  evident  that  under  the  section  of  the 
Constitution  quoted  supra  the  Congress  of 
the  United  States  is  authorized,  where  there 
is  a  controversy  between  citizens  of  different 
states,  to  confer  Jurisdiction  for  the  deter- 
mination of  such  controversy  upon  the  fed- 
eral courts,  and  to  provide  for  the  removal 
of  suits  Involving  such  an  issue  from  the 
state  to  the  federa'  courts.  And  a  careful 
review  of  the  decisions  of  the  federal  courts 
construing  the  statute  regulating  this  ques- 
tion has  satisfied  us  that  the  circuit  court  of 
McCracken  county  had  no  Jurisdiction  to 
hear  and  determine  this  controversy  after  the 
defendant  had  compUed  with  the  proviaions 
of  the  federal  statute,  and  had  petitioned  for 
its  removal.  Nor  was  the  right  of  transfer 
waived  by  the  defendant  in  pleading  under 
protest  to  the  issue  in  the  state  court  See 
National  S.  S.  Co.  v.  Tugman,  106  U.  S.  122, 
1  Sup.  Ct.  58,  27  L.  Ed.  87. 

For  reasons  indicated,  the  opinion  hereto- 
fore delivered  is  withdrawn,  and  the  Judg- 
ment is  reversed,  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 
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KENTUCKY  DISTILLBRIES  &  WABII- 

HOUSB  CO.  et  al.  t.  SCHREIBEB. 

(Coart  of  App«ala  of  Kentndv.   April  2S, 

1903.) 

MASTER  AND  SBRVANT— FERBONAIi  INJURIES 
— SUPERIOR  SBRVANT— NBQLIQENCE-QUKS- 
TION  FOR  JTIRT— COMPENSATORY  DAMAOBS— 
BXBMPIiART  DAMAOBS— INSTRUCTIONS. 

1.  In  action  by  an  employs  in  defendant's  dia- 
tilleiT  for  personal  injuries,  evidence  examined, 
and  held,  tnat  plaintiff's  superior  was  guilty  ot 
gross  negligence  for  which  defendant  was  liable. 

2.  Where  a  servant  -was  injured  by  the  negli- 
gence of  one  of  two  of  defendant's  other  serv- 
iinta,  the  question  as  to  which  one  was  negli- 
gent was  for  the  jury. 

3.  No  recovery  of  damages  will  be  'allowed 
to  an  employ^  for  injuries  not  resulting  in 
death(  received  through  the  negligence  of  a 
superior  in  the  service  of  such  employer,  un- 
less such  negligence  be  grross;  and  even  then 
the  recovery  is  limited  to  compensatory  danv- 
ages. 

4.  The  evidence  showed  that  plaintiff,  an  em- 
ploye, was  confined  to  his  bed  for  several 
months  by  reason  ot  his  iujnriesj  that  he  suf- 
fered ezcmdatiugly,  and  that  his  arm  would 
never  regain  its  former  strengtli.  HM,  that  a 
verdict  of  $600  showed  that  exemplary  damages 
were  not  aliowed,  and  an  error  in  an  instruction 
allowing  the  fiuoing  of  tudk  damages  was  not 
prejudicial. 

Appeal  from  Clrcnit  Court,  Jefferson  Coun- 
ty,  Second  Common  Pleas  Division. 

"Not  to  be  officially  reported." 

Action  by  John  Scbreiber  against  the  Ken- 
tuclcy  Distilleries  &  Warehouse  Company  and 
another.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Affirmed. 

Joyes,  Jarvis  &  Swope,  for  appellants. 
Forcbt  &  Field  and  O'Neal  &*  O'Neal,  for  ap- 
pellee. 

SETTLE,  J.  Appellee,  John  Schrelber, 
while  employed  by  appellants,  the  Nelson 
Distillery  Company  and  the  Kentucky  Distil- 
leries &  Warehouse  Company,  In  one  of  their 
distilleries,  was  scalded  and  injured,  and  for 
the  Injuries  thus  received  he  sued,  and  re- 
covered of  appellants  in  the  lower  court  a 
verdict  and  judgment  of  $600  in  damages. 
Appellants  complain  of  tliat  Judgment,  and 
of  the  refusal  of  tbe  lower  court  to  grant 
tbem  a  new  trial;  hence  this  appeal. 

At  the  time  of  receiving  the  injuries  com- 
plained of,  appellee  was  at  woric  in  tbe 
mashroom  of  the  distillery,  which  is  on  tbe 
first  floor.  The  proof  shows,  however,  that 
his  regular  place  of  work  was  in  the  meal- 
room,  on  the  second  floor  above  the  masb- 
room,  but  he  occasionally  worked  in  tbe 
mashroom  when  ordered  to  do  so  by  his 
superiors  in  appellants'  service.  The  distil- 
lery, according  to  the  evidence,  was  under 
tbe  control  of  a  superintendent,  one  Murphy, 
and  the  mashroom  in  charge  of  a  subordinate 
of  Murphy's,  called  "Monz."  The  evidence 
fortber  shows  that  both  Murphy  and  Monz 
were  the  superiors  of  appellee,  and  that  he 
was  required  to  obey  their  orders.  The 
mashroom  was,  as  to  size,   about  40  feet 
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square,  and  in  one  comer  of  this  room  stood 
a  mash  tub  about  22  feet  In  diamet»  and 
6^  feet  in  height  The  tub  was  covered 
with  a  conical  shaped  top.  The  material  for 
tbe  tub  was  admitted  through  chutes  from 
bins  in  the  mealroom.  Water,  hot  and  cold, 
was  run  into  the  tub  by  means  of  pipes 
from  above  that  ended  about  tbree  inches 
above  tbe  covering  of  tbe  tub,  tbe  water 
pipes  being  about  three  feet  apart  Just 
beneath  each  pipe  was  an  opening  In  the  cov- 
er of  the  tub  of  a  size  to  properly  admit 
tbe  stream  of  water  from  the  pipes,  and 
these  openings,  when  water  was  not  being 
introduced  Into  the  tub,  were  always  cover- 
ed with  movable  plates,  which  served  to  pre- 
serve tbe  temperature  of  the  tub  and  pre- 
vent leakage  from  the  pipes  into  tbe  tub. 
The  cold  water  was  let  into  the  tub  by  means 
of  a  valve,  or  stopcock,  two  feet  above  the 
tub,  and  the  hot  water  was  regulated  by 
pulling  a  rope  in  an  adjoining  room  which 
was  attached  to  a  lever  near  the  hot-water 
taqk.  Appellants'  agent  Monz,  who  had  con- 
trol in  the  mashroom,  was  intrusted  with  the 
duty  of  seeing  that  the  proper  materials 
were  placed  in  the  tub,  and  that  tbe  mash 
was  properly  scalded,  bis  post  of  duty  in 
watering  tbe  tub  being  at  the  thermometer 
and  gauge  in  the  mashroom.  Just  before  re- 
ceiving bis  injuries,  appellee  was  standing  In 
the  mashroom,  waiting  to  be  relieved  by  tbe 
night  helper,  whose  duty  it  was  to  take  his 
place,  when  he  was  ordered  by  Monz,  the 
mash  boss,  to  turn  the  cold  water  into  tbe 
mash  tub,  which  be  at  once  did,  after  remov- 
ing tbe  plate  from  the  opening  under  tbe 
cold-water  pipe.  While  appellee  was  thus 
engaged  in  turning  on  the  cold  water,  Ed 
Saur,  auotber  servant  of  appellants,  by  or- 
der of  Monz,  turned  on  tbe  hot  water  from 
an  adjoining  room  without  first  removing 
tbe  plate  which  covered  tbe  opening  in  tbe 
tub  under  tbe  hot-water  plx>e.  The  hot  wa- 
ter was  thus  thrown  and  splashed  upon  ap- 
pellee, whereby  be  was  badly  scalded  upon 
the  head,  neck,  body,  and  arms.  It  is  aver- 
red in  tbe  petition  that:  "Pursuant  to  and 
in  obedience  to  tbe  orders  of  said  foreman, 
he  (appellee)  went  to  tbe  stopcock,  or  faucet, 
for  tbe  purpose  at  turning  on  said  faucet,  and 
while  endeavoring  to  turn  on  same  in  a 
cautious,  proper,  and  prudent  manner,  tbe 
defendant,  by  and  through  its  agents  and 
secants  superior  in  authority  to  this  plain- 
tiff, did  cause  a  large  quantity  of  hot  water 
to  be  turned  on  at  or  near  tbe  same  place 
from  said  mash  tub,  and  did  allow,  permit, 
and  order  tbe  same  to  be  tiurned  on  without 
removing  a  certain  plate,  which  it  was  neces- 
sary to  remove  before  turning  on  said  water, 
in  order  to  allow  tbe  same  to  get  into  the 
said  mash  tub.  That  by  reason  of  the  said 
negligence  and  carelessness  of  the  defendant 
and  its  agents,  servants,  and  employes  su- 
perior in  authority  to  bim  in  the  turning  on 
of  said  hot  water,  which  was  done  without 
any  notice  or  warning  to  him  whatever,  he 
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was  deluged  with  scalding  hot  water,  and 
was  greatly  burned  and  scalded.  •  •  • 
That  at  said  time  and  place  the  defendants, 
and  each  of  them,  their  agents,  servants,  and 
emplcySs,  superior  in  authority  to  him,  neg- 
lected each  and  every  precaution  usual  and 
customary  under  the  same  or  similar  circum- 
stances, and  by  reason  of  their  neglect  caus- 
ed and  occasioned  the  said  injuries;  and  that 
said  injuries,  and  each  of  them,  were  receiv- 
ed by  him  by  reason  of  the  gross  careless- 
ness and  negligence  of  the  defendants,  their 
agents  and  servants  superior  In  authority  to 
him."  The  appellants  filed  separate  answers, 
each  of  which  contains  a  traverse  of  the 
averments  of  the  petition,  and  In  addition  it 
Is  further  alleged  In  each  that  at  the  time 
and  In  the  matter  of  receiving  his  injuries 
the  appellee  was  himself  guilty  of  negligence, 
which  contributed  to  his  injuries  to  such  an 
extent  that,  but  for  same,  he  would  not  have 
been  injured.  It  Is,  however,  proper  to  say 
in  this  connection  that  the  evidence  found 
In  the  record  wholly  falls  to  show  any  con- 
tributory negligence  on  the  part  of  appellee. 
While  there  are  numerous  alleged  errors  set 
forth  In  the  motion  and  grounds  for  a  new 
trial,  the  refusal  of  the  lower  court  to  per- 
emptorily Instruct  the  Jury  to  find  for  the  ap- 
pellants Is  practically  the  only  thing  com- 
plained of  by  counsel  in  the  brief  filed  for  ap- 
pellants, and  this  contention  is  based  upon  the 
theory  that,  as  both  appellee  and  Saur  were 
acting  under  the  direction  of  Hoiiz,  their  su- 
perior, he  had  a  right  to  assume  that  each  of 
them  would  properly  perform  the  duty  re- 
quired of  him;  and,  when  injury  resulted  to 
one  of  them  by  the  negligent  act  of  the  oth- 
er, a  recovery  for  the  injury  will  not  be  al- 
lowed against  the  master,  as  the  negligence 
was  that  of  a  fellow  servant.  The  only  Ken- 
tucky authority  cited  by  counsel  for  appel- 
lants as  supporting  this  contention  Is  the  case 
of  Coffman  v.  L.  &  N.  R.  R.  Co.,  18  S.  W. 
1012.  It  appears  from  the  opinion  in  that 
case  that  Coffman  and  other  employes  of  the 
railroad  company  were,  by  direction  of  the 
section  boss,  carrying  a  rail  to  be  laid  on  the 
track.  The  latter  ordered  them  to  drop  the 
rail.  The  order  was  obeyed  by  the  hands 
having  hold  of  the  front  end  of  the  rail,  and 
the  dropping  of  that  end  of  the  rail  caused 
the  end  held  by  CotTman  to  Jar  out  of  his  and 
the  others'  hands,  and  to  fall,  and  to  cqtch 
CofTman's  leg  between  the  falling  rail  and 
another  rail,  lying  on  the  track.  In  passing 
upon  the  action  of  the  lower  court  in  giving  a 
peremptory  instruction  In  behalf  of  the  rail- 
road company,  and  In  approval  of  that  ruling 
of  the  circuit  court,  this  court.  In  part,  said: 
"But  the  leading  fact  is  that  the  section  boss 
had  the  right  to  order  the  rail  to  be  thrown 
down  at  any  place  that  he  might  select,  and 
when  the  appellant  was  ordered  to  throw  It 
down  it  was  his  duty  to  do  so  without  ques- 
tion. All  that  he  could  require  of  the  section 
boss  In  such  a  case  was  notice  to  throw  it 
down,  which  notice  he  received,  and  which 


he  could  have  executed,  and  his  failure  to  do 
80  was  not  the  fault  of  the  section  boss."  It 
is  apparent  that  Coffman  was  nonsuited  upon 
the  ground  that  the  injury  received  by  him 
was  caused  by  his  own  negligence,  for  which 
reason  we  are  unable  to  r^aid  that  case  as 
an  authority  in  the  case  at  bar;  and  the  same 
may  be  said  of  the  other  cases  cited  by  coun- 
sel for  appellants  in  support  of  their  conten- 
tion, for  neither  In  point  of  law  nor  fact  do 
they,  In  our  opinion,  throw  any  light  upon  the 
questions  involved  In  this  case.  The  evidence 
furnished  by  the  record  In  this  case  conduces 
to  prove  that  appellants'  agent  was  the  su- 
perior in  service  of  appellee,  with  authority  to 
command  his  services  and  direct  his  .work  in 
the  mashroom;  and,  though  the  latter's  place 
of  labor  was  In  the  mealroom  of  the  second 
floor,  he  was  frequentiy  called  on  to  render 
service  in  the  mashroom.  It  is  further  shown 
by  the  evidence  that  appellee  was  ordered  by 
Monz  to  turn  the  cold  water  Into  the  mash 
tub,  and  that  It  was  his  duty  to  obey  the  or- 
der of  Monz.  The  work  thus  required  of  him 
was  not  familiar  to  him,  and,  though  not  dan- 
gerous per  se,  its  performance  was  liable  to 
be  attended  with  dangerous  consequences,  as 
the  turning  on  of  the  hot  water  while  he  was 
engaged  in  turning  on  the  cold  would  inevita- 
bly result  in  great  injury,  perhaps  death,  to 
him.  He  undertook  to  obey  the  order  of 
Monz,  mounted  the  trestle  used  to  reach  the 
water  pipe  over  the  tub,  removed  the  plate 
under  the  cold-water  pipe,  and  turned  on  the 
cold  water.  AJ  this  Juncture  the  hot  water 
was  ttmed  on  by  Saur  from  the  adjoining 
room,  and  appellee  was  thereby  scalded  and 
injured.  Having  ordered  appellee  into  a  place 
of  danger,  or  probable  danger,  it  was  the 
duty  of  Monz  to  use  reasonable  or  ordinary 
care  to  protect  him  from  Injury,  instead  of 
doing  which,  while  appellee  was  thus  ex- 
posed to  such  danger  or  probable  danger, 
Monz  ordered  Saur,  who  was  standing  near 
him,  and  on  the  opposite  side  of  the  tub  from 
appellee,  to  turn  on  the  hot  water,  without  as- 
certaining whether  the  plate  in  the  covering 
of  the  mash  tub  under  the  hot-water  pipe  had 
been  removed,  or  requiring  Saur  to  remove  it. 
Saur  had  to  go  into  the  adjoining  room  to 
turn  on  the  hot  water,  and  at  no  time  after 
receiving  the  order  from  Monz  was  Saur 
where  he  could  see  or  be  seen  by  appellee,  and 
the  first  intimation  that  he  had  of  appellee's 
peril  was  given  by  the  ciy  or  exclamation  of 
the  latter  when  the  hot  water  struck  him. 

We  are  of  the  opinion  that  Monz,  In  thas 
falling  to  protect  appellee  from  Injury,  -was 
guilty  of  gross  negligence,  for  which  appel- 
lants are  liable.  As  said  by  this  coart  in 
Southern  Railway  Co.  v.  Hart,  6i  S.  W.  650: 
"It  is  the  duty  of  the  servant  who  takes 
employment  to  submit  himself  to  the  rea- 
sonable demands  of  his  employer,  not  only 
as  to  the  work  to  be  done,  but  as  to  the 
manner  of  doing  it;  and  he  has  the  right  to 
believe  that  his  superior  would  not  require 
him  to  perform  a  dangerous  act  without  ac- 


Digitized  by 


Google 


Ky.)         DINKBLSFIEL  v,  CENTBAL  KENTUCKY  ASYLUM  FOE  INSANE. 


771 


qualntlng  him  with  the  special  peril  attend- 
ing Ita  performance.*'  So,  in  the  case  at 
bar,  appellee  had  the  right  in  attempting  to 
perform  the  duty  required  of  htm  by  Mons, 
to  rely  upon  being  protected  from  injory  by 
biin  during  its  performance.  Saor  may  have 
been  negligent  In  turning  on  the  hot  water 
at  the  time  and  In  the  manner  in  which  he 
did  it.  If  he  was  performing  that  duty  by 
order  of  Monz,  it  was  the  duty  of  the  latter 
to  see  that  It  was  done  iu  such  manner  as  to 
prevent  Injury  to  appellee,  especially  as  ap- 
pellee and  Saur  were  so  separated  as  that  nei- 
ther could  see  the  other  during  the  perform- 
ance of  their  respective  duties.  If  there 
were  any  doubt  of  the  view  of  the  law  here- 
in expressed,  we  would  nevertheless  have  to 
hold  that  the  case  should  have  gone  to  the 
Jury,  for.  In  any  event,  appellee's  injuries 
were  caused  by  the  negligence  of  either  Monz 
or  Saur,  and  in  case  of  doubt  as  to  whether 
Monz  or  Saur  was  the  negligent  party  the 
conrt  •  must  have  submitted  fhe  question  to 
the  decision  of  the  Jury.  The  question  of 
negligence  is  a  mixed  question  of  law  and 
fact  If  disputed.  It  Is  the  duty  of  the  Jury 
to  find  the  degree;  If  undisputed,  the  court 
determines  the  question.  If  It  be  question- 
able where  the  duty  rests  In  a  particular  case, 
or  which  of  two  parties  charged  have  been 
guilty  of  negligence,  it  should  be  left  to  the 
Jury.  Dawson  v.  L.  &  N.  R.  R.  CJo.,  4  Ky. 
Law  Rep.  810;  L.  S.  R.  Ck).  t.  Minogue,  90 
Ky.  369,  14  S.  W.  357,  29  Am.  St  Rep.  378; 
N.  N.  &  M.  V.  Oo.  T.  Dentzel's  Adm'r,  91  Ky. 
42,  14  S.  W.  95a 

We  are  of  opinion  that  no  error  was  com- 
mitted by  the  lower  court  In  refusing  the 
peremptory  or  other  Instructions  asked  by 
appellants,  and  we  think  those  given,  with 
the  exception  of  No.  5,  fairly  presented  to 
the  Jury  the  law  of  the  case;  but  Instruction 
No.  5,  after  defining  the  measure  of  compen- 
satory damages  to  be  awarded  appellee  if 
tbe  Jury  found. for  him^  allows  the  finding  of 
exemplai7  damages  In  addition.  This  was 
error,  as  this  court  in  recent  years  has  re- 
peatedly held  that  no  recoro-y  of  damages 
will  be  allowed  to  an  employ^  against  an 
employer  for  injuries  not  resulting  in  death 
received  through  the  negligence  of  a  superior 
In  the  service  of  such  employer,  unless  such 
negligence  be  gross;  and  even  then  the  re- 
covery is  limited  to  compensatory  damages. 
Cinn.,  N.  O.  &  T.  P.  Ry.  Co.  v.  Palmer  (Ky.) 
33  S.  W.  199.  But  the  error  contained  In 
the  instruction  mentioned  was  not  prejudi- 
cial, as  it  is  perfectly  manifest  from  the 
smallness  of  the  verdict  that  exemplary  dam- 
ages were  not  allowed.  The  evidence  shows 
that  appellee  was  confined  to  his  bed  for  sev- 
eral months  by  his  injuries,  that  he  suffered 
excruciatingly  from  the  bums  received  by 
Urn,  and  that  bis  arm  will  never  regain  ita 
former  strength;  and  for  these  injuries,  and 
tbe  permanent  impairment  of  his  ability  to 
earn  money,  the  J600  allowed  him  by  the  Jury 
is  poor  compensation  Indeed. 


Finding  no  error  in  the  record  by  which 
the  appellants  were  or  could  have  been  prej- 
udiced, the  Judgment  of  tbe  lower  court  is 
affirmed. 


DINKBLSPIBL  v.  CENTRAL  KENTUCKY 
ASYLUM  FOR  INSANE  et  al. 

(Court  of  Appeals  of  Kentucky.    April  23, 
1903.) 

INSANB  PBRSONa-SERVICE  OF  SUMMONS- 
PHYSICIAN  IN  CHARGE  OP  LUNATIC— IN- 
QUESTS-JURISDICTION—STATUTORY  PROVI- 
SIONS. 

1.  The  Code  does  not  require  that  the  sum- 
mons in  an  action  against  a  lunatic  be  serred 
on  the  physician  in  charge  of  such  lunatic,  un- 
less it  appear  from  the  certificate  of  such 
physician,  attested  by  the  ofiScer  serving  the 
summous,  that,  in  his  opinion,  a  personal  sery- 
ice  would  be  Injurious  to  the  lunatic. 

2.  Act  Jan.  16,  1882  (Gen.  St.  1888,  p.  751, 
c.  53;  1  Laws  1881-82,  p.  10.  c  55),  authorized 
city  or  police  courts,  when  uo  circuit  court 
was  in  session,  to  hold  inaueiits  In  lunacy  pro- 
ceedings. 

3.  All  questions  raised  on  a  former  appeal, 
and  that  were  iu  the  record  and  might  have 
been  adjudicated,  must  be  construed  on  a  subse- 
quent appeal  as  having  been  adjudicated. 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty, Chancery  Division. 

"Not  to  be  ofliclally  reported." 

Action  by  the  Central  Kentucky  Asylum 
for  the  Insane  against  Joseph  Schrorer  to 
subject  defendant's  interest  in  certain  real 
estate  to  the  payment  of  his  board.  Judg- 
ment for  plaintiff,  directing  the  sale  of  the 
property,  and  confirming  the  report  of  sale 
thereof;  and  Joseph  Dlnkelspiel,  the  pur- 
ctiaser  at  such  sale,  appeals.    Affirmed. 

L.  N.  Dembltz,  for  appellant  A.  L.  Dem- 
bltz  and  G.  L.  Everback,  for  appellee  Mary 
Hulsmeier.  Holt  &  Alexander,  for  appellee 
asylum. 

NUNN,  J.  On  the  12th  day  of  April,  1900, 
the  Central  Kentucky  Asylum  for  the  In- 
sane Instituted  an  action  In  the  Jefferson 
circuit  court  against  Joseph  Schrorer,  Annie 
Schrorer,  Mary  Hulsmeier,  and  Mary  Huls- 
meier, committee  of  Joseph  Schrorer,  and 
Annie  Schrorer,  etc.,  by  which  it  sought  to 
recover  of,  and  subject  the  estate  of  Joseph 
Schrorer  for  the  payment  of,  $2,200  for 
board  and  necessaries  furnished  blm  from 
the  year  1889  to  the  year  1900;  and  sum- 
mons was  served  upon  each  and  all  of  the 
defendants,  and  also  upon  Mary  Hulsmeier, 
committee  for  Joseph  Schrorer.  This  action 
was  litigated,  and  on  the  trial  the  lower 
conrt  adjudged  that  the  plaintiff  was  en- 
titled to  $2,200,  and  adjudged  that  Joseph 
Schrorer's  real  estate  should  be  subjected  to 
the  payment  thereof.  The  appellee  and  his 
committee,  Mary  Hulsmeier,  superseded  that 
Judgment,  and  appealed  from  it  to  this 
court,  and  that  Judgment  was  reversed.  See 
opinion,  OS  S.  W.  150.  This  court  in  that 
case  adjudged  that  Joseph  Scbrorei's  estate 
was  not  responsible  for  more  than  $750,  and 
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tbat  his  real  estate  was  bound  for  the  pay- 
ment thereof.  Upon  the  return  of  the  case 
to  the  lower  court.  It  was  determined  that 
one  piece  of  his  real  estate  should  be  sold 
as  a  whole;  it  not  being  susceptible  of  di- 
vision without  greatly  Impairing  its  value. 
At  the  sale  It  brought  the  sum  of  $1,550, 
and  the  appellant  herein,  Joseph  Dinkelspiel, 
became  the  purchaser.  The  commissioner 
filed  bis  report  of  the  sale  the  2d  day  of  No- 
vember, 1902;  and  on  the  8tb  day  of  the 
same  month,  on  motion  of  the  appellant,  the 
report  of  sale  was  confirmed,  and  the  com- 
missioner was  ordered  to  convey  to  appel- 
lant the  property  purchased  by  him.  On 
the  4th  day  of  December,  1902,  the  commis- 
sioner executed  and  acknowledged  a  deed  to 
appellant  for  the  property,  which  deed  was 
examined  and  approved  by  the  court  On 
the  24th  day  of  February,  1908,  the  fol- 
lowing order  was  entered  in  the  action: 
"Came  the  purchaser,  Joseph  Dinkelspiel, 
personally,  and  suggests  his  willingness  to 
pay  off  the  purchase  bonds  herein  in  the 
event  that  the  court  decides  that  he  can  ob- 
tain good  title  to  the  property  purchased  by 
him  herein;  and,  in  order  that  the  question 
of  title  may  be  promptly  decided,  he  express- 
ly waives  the  fact  that  the  bonds  are  not 
yet  due,  and  consents  that  the  case  may 
proceed  In  the  same  manner  as  if  they  were 
both  now  due.  Thereupon,  on  Joint  motion 
of  plaintiff  and  defendant,  a  rule  is  awardr 
ed  against  the  purchaser  to  show  cause  why 
he  should  not  pay  into  court  the  amount  of 
the  purchase  bonds,  with  interest."  The 
appellant  entered  his  appearance  to  this  rule, 
and  filed  his  response,  and  claimed  that  the 
judgment  directing  the  sale  of  the  property, 
and  the  confirmation  of  the  report  of  the 
sale  thereof,  were  void,  because  Joseph 
Schrorer  was  not  before  the  court  He  of- 
fers two  reasons  why  said  Schrorer  was  not 
before  the  court:  First  That  Joseph  Schror- 
er was  insane,  and  confined  In  the  asylum, 
and  that  the  physician  in  charge  of  him  was 
not  served  with  a  copy  of  the  process;  sec- 
ond, that  the  order  of  the  county  court  ap- 
pointing Mary  Hulsmeier  bis  committee  was 
void,  because  Joseph  Schrorer  bad  not  been 
legally  declared  by  any  court  to  be  a  lunatic, 
for  the  reasons  that  the  city  court  of  Louis- 
ville had  no  jurisdiction  to  try  such  proceed- 
ings, and,  even  If  It  had  such  jurisdiction, 
the  record  thereof  failed  to  show  affirmative- 
ly the  personal  presence  of  Joseph  Schrorer 
at  the  time  of  the  trial,  and  there  were  no 
afiidavits  of  physicians  showing  his  inabil- 
ity to  be  present 

As  to  the  second  reason  offered  by  appel- 
lant, we  are  of  the  opinion  tbat  by  an  act 
of  the  Legislature  approved  January  16, 
1882  (1  Laws  1881-82,  p.  10,  c.  55;  Gen.  St 
1888,  p.  751,  c.  53),  the  Legislature  author- 
ized city  or  police  courts,  when  no  circuit 
court  was  in  session,  to  hold  such  inquests. 
But  even  admitting  the  contention  of  appel- 
lant that  the  inquest  and  the  appointment  of 


Mary  Hulsmeier  as  committee  by  the  county 
court  were  void,  it  cannot  avail  appellant 
In  this  case,  for  the  law  presumes  every  per- 
son to  be  sane  until  the  contrary  is  made  to 
appear,  and  it  appears  that  the  process  was 
duly  served  upon  him. 

As  to  the  first  reason  offered  by  appellant, 
we  are  of  the  opinion  that  the  Code  does  not 
require  that  the  summons  be  served  upon 
the  physician  in  charge  of  the  lunatic,  un- 
less it  appear  from  the  certificate  of  sncb 
physician,  attested  by  the  officer  delivering 
It,  that  a  personal  service,  in  his  opinion, 
would  be  injurious  to  such  person  of  un- 
sound mind.  It  appears  from  the  record 
that  a  summons  was  served  upon  Joseph 
Schrorer  and  his  alleged  committee,  Mary 
Hulsmeier,  the  person  having  charge  of  him 
and  his  estate,  and  also  that  a  guardian  ad 
litem  was  regularly  appointed  to  defend  for 
him.  And  it  also  appears  from  the  record 
and  the  former  opinion  of  this  court  In  this 
case  that  they  made  a  very  successful  and 
beneficial  defense. 

As  a  further  reason  why  the  Judgment 
of  the  lower  court  should  be  affirmed,  it  may 
be  said  tbat  all  questions  raised  on  the 
former  appeal,  and  that  were  in  the  record 
and  might  have  been  presented,  must  be  con- 
strued as  having  been  adjudicated. 

For  the  foregoing  reasons,  we  are  of  the 
opinion  that  the  judgment  of  the  lower  court 
was  not  void,  and  Is  binding  upon  hia  estate, 
and  it  is  therefore  affirmed. 


HALLAM  et  al.  t.  OOULTER,  Auditor,  et  al. 

(Court  of  Appeals  of  Kentucky.    April  21. 

1908.) 

ATTORNEYS  AT  LAW— LIBN— LBSQISLATIVE  AP- 
PROPRIATION—AUTHORITY OP  ATTORNEY- 
TERMINATION  WITH  CONTEST— COLLECTION 
OF  APPROPRIATION— IMPLICATION  OF  AU- 
THORITY. 

1.  Under  Ky.  St  1899,  8  107,  glvhig  attorneys 
a  lien  upon'  all  claituB  or  demaDOB  put  into  their 
hands  for  suit  or  oollection,  for  the  value  of 
their  services,  and,  in  case  of  a  recovery,  a 
lien  upon  the  judgment  for  money  or  property 
recovered,  a  lien  does  not  attach  to  an  appro- 
priation made  by  the  Legislature  to  reimburse 
a  contestant  in  an  election  contest  for  his  ex- 
penses therein,  In  favor  of  the  attorney  condnct- 
ing  such  contest 

2.  Where  the  authority  of  an  attorney  to 
represent  a  client  in  an  election  contest  appear- 
ed to  have  terminated  with  such  contest,  au- 
thority in  him  to  collect  a  sum  allowed  by  the 
Legislature  to  reimburse  his  client  for  his  ex- 
penses incurred  in  such  contest  will  not  be  im- 
plied. 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty. 

"To  be  officially  reported." 

Action  by  D.  R.  Allen  against  Gas  O. 
Coulter,  Auditor,  etc.,  and  another,  in  which 
T.  F.  Hallam  was  Impleaded.  From  a  judg- 
ment in  favor  of  Coulter,  Hallam  and  others 
appeal.    Affirmed. 

T.  L.  Bdelen,  for  appellants.  O.  J.  Pratt 
and  M.  B.  Todd,  for  appellees. 
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SETTIiB,  J.    D.  R.  Allen  and  W.  H.  Col- 

lopy  were  riyal  candidates  at  the  November 
election,  1899,  for  a  seat  tn  the  lower  bouse 
of  the  General  Assembly  of  K^itncky,  in  and 
for  the  Eaghty-FIrst  Legislative  District 
CoUopy  received  the  certificate  of  election  to 
the  ofilce  in  question,  bat  his  right  thereto 
was  denied  by  Allen,  who  claimed  to  have 
been  elected;  and  he  thereupon  instituted  a 
contest  for  the  ofilce  before  the  General  As- 
sembly upon  the  meeting  of  that  body.  In 
which  contest  he  was  unsuccessful.  Upon 
the  termination  of  the  contest,  the  General 
Assembly,  by  an  act  entitled  "An  act  appro- 
priating money,"  which  became  a  law  on 
March  23,  1900  (Laws  1900,  p.  82,  c.  27),  duly 
appropriated  to  the  use  of  Allen  and  CoUopy 
the  sum  of  $250  each,  wherewith  to  pay  at- 
torney's fees  and  other  expenses  Incurred  by 
them,  respectively.  Id  the  contest  For  the 
$250  thus  appropriated  for  the  benefit  of  Al- 
len a  voucher  was  Issued  by  the  Auditor  of 
the  state  of  Kentucliy,  payable  to  the  ap- 
pellant T.  F.  Hallam,  as  attorney  for  Allen, 
who  caused  the  same  to  be  presented  to  the 
Treasurer  of  the  state  for  payment,  and  the 
latter  thereupon  issued  his  check,  payable  to 
Hallam,  as  attorney,  for  the  amount  named 
in  the  voucher;  and  upon  this  check  the  ap- 
pellant Hallam  and  associate  counsel,  Dur- 
rett  and  Green,  received  out  of  the  State 
Treasury  the  entire  sum  of  $250  appropriat- 
ed to  Allen.  The  voucher  of  the  Auditor  was 
Issued  upon  the  following  written  order: 
"Cincinnati,  Ohio,  April  23,  1900.  Hon.  Gus 
G.  Coulter,  Auditor  of  Kentucky,  Frankfort, 
Ky. — Dear  Sir:  In  the  contested  election  case 
of  D.  R.  Allen,  contestant,  against  W.  H. 
CoUopy,  contestee,  for  the  seat  as  Represent- 
ative In  the  General  Assembly  from  the  Sec- 
ond District  of  Kenton  county,  please  make 
out  check  and  warrant  (when  due)  for  al- 
lowance by  Assembly  for  contestant's  ex- 
penses, so  that  the  same  shall  be  payable  to 
the  order  of  T.  F.  Hallam,  attorney,  for  D. 
R.  Allen,  and  deliver  same  to  Pat  McDonald. 
Martin  M.  Durrett,  E.  J.  Green,  Jr.,  T.  F. 
Hallam,  Att'ys  for  D.  R.  Allen."  After  the 
payment  of  the  above  sum  to  the  appellant 
Hallam,  Allen  demanded  of  the  Auditor  a 
voucher  for  the  amount  appropriated  to  bis 
use  by  the  General  Assembly,  which  was  re- 
fused. He  thereupon  instituted  suit  in  the 
Franklin  circuit  court  against  the  Auditor 
and  Treasurer,  respectively;  In  his  petition 
setting  forth.  In  substance,  the  contest,  the 
appropriation  of  $250  made  him  by  the  leg- 
islature, and  the  refusal  of  the  Auditor  to 
Issue  him  a  voucher  or  warrant  therefor  up- 
on the  Treasurer;  the  petition  closing  with  a 
prayer  for  the  writ  of  mandamus  to  compel 
the  Auditor  to  Issue  a  warrant  upon  the  State  , 
Treasurer  for  the  sum  of  $2S0,  payable  to  \ 
him,  and  directing  the  Treasurer  to  pay  him 
that  amonnt  upon  presentation  of  the  war- 
rant Joint  answer  was  filed  by  the  Auditor 
and  Treasurer,  in  which  they  set  up  the  order 
from   appellant   HaUam,   the   issual  of  the 


warrant  by  the  Auditor  to  him,  and  Its  pay- 
ment by  the  Treasurer,  and  further  averred 
that  he  and  his  associate  counsel  and  co-ap- 
pellants, Durrett  and  Green,  had  a  lien  on 
the  sum  appropriated  by  the  Legislature  to 
the  payment  of  the  expenses  Incurred  by  Al- 
len In  his  contest,  and  that  the  appellants 
had  the  right  to  collect  and  apply  the  same  to 
the  payment  of  their  fees  for  legal  services 
rendered  him  In  his  contest  with  CoUopy. 
Thereafter  an  amended  answer  was  filed  by 
the  Auditor  and  Treasurer,  in  which  it  Is,  In 
substance,  averred  that  the  payment  to  ap- 
pellants of  the  sum  allowed  Allen  by  the 
Legislature  was  made  by  them  in  good  faith, 
and  with  the  belief  that  the  appellants  had 
the  authority  to  receive  same  as  attorneys 
for  Allen.  They  therefore  asked  that  their 
.answer  be  made  a  cross-petition  against  ap- 
pellants, and  that  they  be  made  parties  de- 
fendant, and  required  to  answer  and  show 
what  authority  they  had  to  collect  the  sum 
paid  them,  and.  If  they  had  received  the  same 
without  right,  that  they  be  made  to  pay  it 
Into  court,  that  it  might  be  deUvered  to 
whomsoever  the  court  might  direct  The  ap- 
pellants filed  demurrer  to  tbe  answer  and 
cross-petition  of  the  Auditor  and  Treasurer, 
and  with  same  an  answer,  in  which  it  was 
admitted  that  they  received  the  $250  in  con- 
troversy, and,  in  substance,  averred  that 
they,  by  employment  of  AUen,  represented 
him  in  his  contest  before  the  Legislature, 
and  that  he  promised  to  pay  them  for  their 
services  whatever  sum  might  be  appropriated 
by  that  body  in  payment  of  the  expense  in- 
curred by  him  In  the  prosecution  of  -the  con- 
test; that  they  did  perform  for  him  aU  the 
services  contemplated  by  their  employment 
and.  In  addition,  that  they  engaged  the  serv- 
ices of  officers  to  execute  notices  and  sub- 
pd!nas  and  to  take  depositions  in  the  con- 
tested election  case,  whose  fees  were  paid  by 
them  at  Allen's  request;  and,  further,  that 
the  appeUant  Hallam  came  to  the  city  of 
Frankfort  and  there,  before  the  General  As- 
sembly, and  its  committees,  represented  him 
in  his  contest,  and  paid  his  (HaUam's)  own 
notel  bills  and  other  necessary  expenses 
while  there.  The  answer  also  sets  out  in  de- 
tail the  fees  paid  and  expenses  Incurred  by 
appellants  in  the  prosecution  of  the  contest 
and  avers  that  the  value  of  their  services,  to- 
gether with  the  fees  paid  and  expenses  Incur- 
red by  them,  exceeds  by  $174  the  amount  of 
the  appropriation  collected  by  them  out  of 
the  State  Treasury,  and  they  deny  the  right 
of  the  Auditor  or  Treasurer  to  recover  of 
them  the  $260,  or  any  part  thereof.  A  gen- 
eral demurrer  was  filed  by  Allen  to  the  an- 
swer as  amended  of  the  Auditor  and  Treas- 
urer, which  was  sustained  by  the  lower  court; 
and,  they  failing  to  plead  further.  Judgment 
was  duly  rendered  directing  the  Auditor  to 
issue  to  Allen  a  warrant  upon  the  Treasurer 
for  the  $250  in  controversy,  and  the  Treas- 
urer to  pay  the  same,  upon  presentation,  out 
of  tbe  State  Treasury,  and  further  adjudg- 
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Ing  to  Allen  hla  costs  in  the  action  expended. 
The  general  demurrer  filed  by  the  Auditor 
and  Treasurer  to  the  answer  of  appellants 
to  their  cross-petition  was  also  sustained,  and, 
the  latter  falling  to  plead  further,  It  was  ad- 
judged by  the  lower  court  that  appellees  G. 
G.  Coulter  and  S.  W.  Hager  recover  of  ap- 
pellants Hallam,  Green,  and  Durrett  $250, 
with  interest  thereon  from  the  Ist  day  of 
May,  1900,  until  paid,  and  their  costs  ex- 
pended. To  which  Judgment  appellants  ex- 
cepted, and  prayed  an  appeal,  and  the  case  is 
now  before  this  court  upon  that  appeal. 

We  are  not  disposed  to  question  the  rea- 
sonableness of  the  fee  attempted  to  l>e  as- 
serted by  appellants,  nor  are  we  Inclined  to 
approve  of  the  conduct  of  Allen  in  seeking 
to  withhold  from  his  attorneys  the  sum  ap- 
propriated by  the  Legislature  to  reimburse 
blm  for  bis  costs  incurred  in  prosecuting  the 
contest  for  a  seat  In  that  body,  for  the  ap- 
propriation was  made,  In  the  main,  to  enable 
him  to  pay  his  attorneys  for  legal  services 
rendered  him  In  that  contest;  but  we  are 
'Called  upon  to  determine  the  legal  rights  of 
the  parties  as  presented  by  the  record,  In  do- 
ing which  our  only  guide  must  be  the  law. 

Appellants  claim  to  have  a  Hen  upon  the 
sum  allowed  appellee  by  the  General  Assem- 
bl7.  If  they  can  have  and  assert  such  a 
lien,  it  must  be  under  and  by  virtue  of  sec- 
tion 107,  Ky.  St  1899,  which  provides  that 
"attorneys  at  law  shall  have  a  lien  upon  all 
claims  or  demands,  including  all  claims  for 
unliquidated  damages,  put  into  their  hands 
for  suit,  or  collection,  or  upon  which  suit  has 
been  Instituted,  for  the  amount  of  any  fee 
which  may  have  been  agreed  upon  by  the 
parties,  or,  In  the  absence  of  such  agree- 
ment, for  a  reasonable  fee  for  the  services  of 
such  attorney,  and  if  the  action  is  prosecuted 
to  a  recovery,  shall  have  a  lien  upon  the 
judgment  for  money  or  property  which  may 
be  recovered— legal  costs  excepted— for  such 
fee.  •  ♦  ♦"  The  liens  allowed  by  this 
section  relate  to  claims  or  demands  put  Into 
.  the  hands  of  an  attorney  for  collection,  or 
suit,  or  to  judgments  for  money  or  property 
which  may  be  recovered.  It  is  clear  that  a 
lien  In  favor  of  an  attorney  cannot  arise,  un- 
der the  statute,  out  of  a  contest  for  office 
before  a  legislative  body,  for  in  such  a  pro- 
ceeding neither  money  nor  property  Is  in- 
volved; and,  if  the  office  be  recovered  through 
the  efforts  or  skill  of  the  attorney,  no  lien 
can  be  asserted  by  him  upon  the  office,  its 
'  fees  or  emoluments,  for,  under  our  Consti- 
tution and  laws,  the  Incumbent  of  an  office 
may  not  farm  It  out,  or  assign  the  fees  or 
salary  thereof.  The  contest  set  on  foot  by 
Allen  was  to  recover  or  secure  an  office,  not 
an  appropriation  at  the  hands  of  the  Legis- 
lature. The  sum  allowed  was  a  mere  inci- 
dent or  result  of  the  contest,  given  by  the 
Legislature  not  as  a  matter  of  right,  but  as  a 
gratuity  to  indemnify  him  against  loss  or 
expense  Incurred  by  reason  of  the  contest; 
and,  according  to  parliamentary  custom,  such 


allowances  are  made  to  the  unsuccessful  as 
well  as  to  the  successful  party.  It  Is  not 
contended  by  appellants  that  they  were  em- 
ployed to  secure  for  Allen  an  appropriation  at 
the  hands  of  the  Legislature.  Such  an  em- 
ployment would  have  been  against  pnbUc 
policy,  and  no  compensation  could  have  been 
recovered  by  them  by  reason  thereof.  The 
sum  appropriated  by  the  Legislature  to  Al- 
len could  not  have  been  attached  by  appel- 
lants before  Its  payment  by  the  Treasurer  of 
the  state,  and  we  are  of  opinion  that  no  at- 
torney's lien  was  created  thereon  while  it 
remained  In  the  State  Treasury.  It  Is  not 
claimed  by  appellants  that  they  had  any  ex- 
press authority  from  Allen  to  collect  this 
claim  from  the  state.  And  as  their  right  to 
represent  him  appears  to  have  ended  with 
the  contest,  authority  to  collect  or  receive 
the  sum  thereafter  allowed  blm  by  the  Leg- 
islature to  defray  the  expenses  of  the  con- 
test will  not  be  presumed  or  implied. 

The  Judgment  in  favor  of  Allen  against  the 
Auditor  and  Tlreasurer  has  not  been  appealed 
from,  but,  for  the  reasons  herein  given,  the 
Judgment  in  favor  of  appellees  Coulter  and 
Hager  on  their  cross-petition  against  appel- 
lants is  hereby  aflirmed. 


PRANK  V.  FRANK. 

(Court  of  Appeals  of  Kentacky.    April  23, 
1903.) 

"Not  to  be  officially  reported." 

On  petition  for  extension  of  opinion. 

For  original  opinion,  see  72  S.  W.  275. 

PER  CURIAM.  There  is  nothing  In  tbe 
opinion  delivered  in  this  case  which  Intimates 
that  the  order  of  the  Jefferson  circuit  court 
of  December  1,  1900,  stopping  the  allowance 
of  alimony  from  and  after  the  original  Judg- 
ment in  the  divorce  case,  should  be  set  aside. 
On  the  contrary,  we  fully  approve  tbe  entry 
of  that  order,  and  it  is  In  conformity  with 
the  former  opinion  in  this  case  (54  S.  W.  195). 
and  which  Is  not  disturbed  by  the  Judgment 
upon  this  appeal. 


CITY  OP  UNIONTOWN  v.  BERRY  et  aL 

(Court  of  Appeals  of  Kentucky.    April  23, 
1903.) 

"Not  to  be  officially  reported." 
On  rehearing.    Former  opinion  extended, 
and  Judgment  below  reversed. 
For  former  opinion,  see  72  S.  W.  206. 

O'REAR,  J.  On  the  plat  used  In  the  prep- 
aration of  this  case  the  streets  were  not  des- 
ignated by  names,  except  Water  street  and 
Main.  Tbe  names  that  the  other  streets  now 
bear  seem  to  have  been  givep  to  them  recent- 
ly. In  this  way  tbe  court  was  misled  as  to 
the  correct  location  of  the  street  which.  In 
the  opinion,  is  denominated  "Dewey."  As  a 
matter  of  fact,  it  develops  upon  the  petition 
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street,"  while  Dewey  is  some  squares  to  the 
west  of  Watson. 

Applying  the  principles  announced  in  the 
original  opinion,  it  results  that  the  judgment 
of  the  lower  court  must  be  reversed,  as  that 
Judgment  confines  the  city's  right  to  recoTcr 
to  the  line  lying  west  of  the  line  drawn  from 
Dewey  street  to  the  river,  instead  of  from 
the  street  named  in  the  opinion  as  "Dewey," 
but  which  was  and  is  in  fact  Watson  street, 
to  the  river.  The  cause  is  remanded  for 
proceedings  not  inconsistent  with  the  opinion 
herein. 


LANCASTER  et  al.  v.  CITY  OF  OWBNS- 
BORO  et  al. 

(Conrt  of  Appeals  of  Kentucky.    April  23, 
1903.) 

MUNICIPAL  ELECTION— ISSUANCE  OF  BONDS- 
VALIDITY— OPPORTUNITY  TO  VOTE. 

1.  The  fact  that  voters  residini;  In  territory 
added  to  the  city  before  an  election  for  the  is- 
suance of  bonds  were  not  afforded  au  oppor- 
tnoity  to  vote  did  not  invalidate  the  election. 

"Not  to  be  ofBcially  reported." 
On  petition  for  rehearing.    Petition  over- 
ruled. 

For  former  opinion,  see  72  S.  W.  731. 

O'REAR,  J.  The  question  that  because  the 
voters  residing  in  the  territory  added  to  the 
city  In  July  before  the  election  were  not 
afforded  an  opportunity  to  vote  invalidated 
the  election  in  this  case  Is  presented  in  the 
petition  for  rehearing  for  the  first  time  in 
this  case.  The  court  declines  to  recede  from 
the  opinion  heretofore  announced.  Although 
the  facts  Involved  in  that  part  of  appellants' 
pleading  are  not  denied,  the  conrt  is  of  opin- 
ion that,  taking  them  as  true,  they  do  not 
constitute  a  cause  against  tiie  validity  of  the 
election.  TUB  question  was  fully  considered 
and  disposed  of  by  the  opinion  in  O'Bryan, 
Clerk,  V.  City  of  Owensboro  (Ky.)  68  S.  W. 
85S.  to  which  we  adhere. 

Petition  overruled. 


BUSH  v.  LOUISVILLE  TRUST  CO.  et  al. 

(Court  of  Appeals  of  Kentucky.    April  22, 

1903.) 

MORTOAaES-FORKCLOSURE-PERSONAL  JUDG- 
MENT—SUFFICIENCY OF  PETITION— DBMUR- 
BER— APPEAL  — COSTS  — STATUTORY  PROVI- 
SION. 

1.  In  an  action  to  foreclose  a  mortgage  and 
to  obtain  a  personal  judgment  against  the 
mortgagor  and  two  subsequent  grantees,  the 
petition  overred,  on  informatiou  and  belief, 
that  the  first  grantee,  who  hnd  assumed  the 
mortgage,  made  a  deed  transferring  said  prop- 
erty to  defendant,  the  second  grantee;  that 
said  deed  has  not  been  recorded,  and  plaintiff 
is  not  advised  as  to  the  terms  thereof;  that 
by  reason  of  an  agreement  of  said  defendant, 
made  in  said  deed,  he  is  also  liable  for  the  debt 
due  plaintiff,  as  set  up  herein."  Held  simply 
•  conclusion  of  the  pleader,  and  insuffldent  to 


occasioned  by  appellant's  failure  to  file  a  de- 
murrer to  the  petition  he  is  reiviired  to  pay  the 
same.  , 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Division. 

"Not  to  be  officially  reported," 

Action  by  the  Lonisvlile  Trust  Company 
against  W.  P.  D.  Bush  and  others  to  fore- 
close a  mortgage  and  recover  a  personal  judg- 
ment for  the  debt.  From  a  personal  judg- 
ment against  him  by  default,  defendant  Bush 
appeals.     Reversed. 

Simrall  &  Doolln,  for  appellant  W.  W.  & 
J.  R.  Watts,  for  appellee  Louisville  Trust  Co. 
W.  W.  Thum,  for  appellee  Joseph  Huffaker. 
H.  L  Stone,  for  appellee  city  of  Louisville. 
T.  W.  BuUltt,  for  appeUee  FldeUty  T.  &  S. 
V.  Co. 

PAYNTER,  J.  Joseph  Huffaker  executed 
seven  promissory  notes,  for  $500  each,  to  the 
appellee  Louisville  Trust  Company,  and  to 
secure  which  he  executed  a  mortgage  on  cer- 
tain real  estate.  Subsequently  be  sold  and 
conveyed  the  property  to  D.  E.  Caulton.  By 
the  terms  of  the  deed,  Caulton  agreed  to  pay 
the  debt  due  the  trust  company.  Afterwards 
Caulton  conveyed  the  property  to  the  appel- 
lant Bush.  This  action  was  instituted  by  the 
appellee  Louisville  Trust  Company,  In  which 
It  sought  a  personal  judgment  against  Huff- 
aker, Caulton,  and  Bush,  and  the  sale  of  the 
property  to  satisfy  the  mortgage  debt  and 
other  debts  against  the  property.  The  rec- 
ord shows  that  the  court  properly  entered  a 
judgment  enforcing  the  lien  upon  the  prop- 
erty to  satisfy  the  debts  against  it  The 
Judgment  was  rendered  by  default 

The  appellant  seeks  to  reverse  the  person- 
al judgment  against  him  upon  the  ground  that 
the   petition   did   not  aver   facts  which  au- 
thorized the  court  to  render  It.     The  aver- 
ments which  were  made  as  a  basis  for  the 
personal  Judgment  against  him  are  as  fol- 
lows:     "Plaintiff   says   that   thereafter,    as 
plaintiff  Is  informed  and  believes,  the  defend- 
ant Caulton  made,  executed,  and  delivered  a 
deed  transferring  and  conveying  said  prop- 
erty to  the  defendant  W.  P.  D.  Bush;    that 
said  deed  has  not  been  recorded,  and  plain- 
tiff is  not  advised  as  to  the  terms  thereof; 
that,  by  reason  of  an  agreement  of  said  Bush 
made  In  said  deed,  be  is  also  liable  for  the 
debt  due  plaintiff  as  set  up  herein."    It  wir 
be  observed  that  It  Is  averred  that  the  dee 
to  Bush  has  not  been  recorded,  that  plaint 
Is  Ignorant  of  its  terms,-  and  that,  by  rea< 
of  an  agreement  of  said  Bush  made  In  ' 
deed,  he  is  also  liable  for  the  debt  du< 
plaintiff.     The  piaintUf  not  only  falls  ' 
out  the  terms  of  the  deed  which  woul<' 
that  Bush  was  personally  liable  for  t 
due  it,  but  says  that  it  is  ignorant 
terms  of  the  deed.    The  averment  v 
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lows  Is  Blmply  a  conclusion  of  the  pleader, 
not  the  statement  of  the  terms  of  the  agree- 
ment, which  would  make  Bush  personally  lia- 
ble for  the  debt  When  all  the  aTerments 
are  taken  together,  they  show  that  the  plain- 
tiff did  not  even  know  what,  U  any,  agree- 
ment Bush  had  made  with  reference  to  the 
payment  of  plaintiff's  debt.  The  plaintiff 
was  not  entitled  to  a  personal  Judgment 
against  Bush  on  the  averments. 

The  appellant  failed  to  file  a  demurrer  to 
the  petition,  and  the  cost  of  this  appeal  was 
occasioned  by  his  failure  to  do  so;  and  under 
subsection  2,  S  93,  Oiv.  C!ode  Prac,  the  appel- 
lant Is  required  to  pay  the  cost  of  this  ap- 
peal. Moore  v.  Moxey's  Adm'r  (Ky.)  39  S.  W. 
420;   Davis  v.  Same,  Id.  1116. 

The  personal  judgment  is  reversed  for  pro- 
ceedings consistent  with  this  opinion. 


JACEMAN  et  al.  v.  JACKMAN. 

(Court  of  Appeals  of  Kentucky.    April  23, 

1903.) 

WILLS-JOINT  DEVISE— DEATH  WITHOUT  IS- 
SUE—SURVIVORSHIP— DEATH  SUBSE- 
QUENT TO  TESTATOR— EFFECT. 
I.  Ky.  St.  1899,  §  2342,  declares  that,  unless 
a  different  purpose  appears,  every  estate  created 
without  words  of  inheritance  shall  be  deemed  a 
fee  simple,  or  such  as  the  grantor  or  testator 
had  power  to  dispose  of.  Testator  devised  cer- 
tain realty  to  his  three  children  in  equal  shares, 
providiug  that,  if  either  should  die  childless^ 
then  his  or  her  share  at  the  death  of  the  snt^ 
viviug  one  or  two  should  descend  to  his  heirs. 
One  died  childless  after  testator.  Held,  that 
tile  clause  as  to  survivorship  would  be  con- 
strued as  oontemplating  a  death  before  testator, 
and  hence  the  deceased  child  took  an  absolute 
estate,  which  passed  to  her  heirs. 

Appeal  from  Circuit  Court,  Barren  County. 

"Not  to  be  officially  reported." 

Action  by  E.  O.  Jackman  and  others  against 
J.  L.  Jackman.  Judgment  for  defendant,  and 
plaintiffs  appeal.    Reversed. 

Baird  &  Richardson,  for  appellants.  W.  L. 
Porter,  for  appellee. 

BURNAM,  O.  J.  This  Is  an  appeal  from  a 
Judgment  of  the  Barren  circuit  court  con- 
struing the  tenth  clause  of  the  will  of  Wil- 
liam Jackman,  and  the  codicil  changing  the 
provision  made  therein  for  his  daughters 
Sarah  Elrado  Jackman  and  Pocahontas  Page 
and  his  son  John  L.  Jackman.  It  reads  as 
follows: 

"To  my  daughter  Sarah  Elrado  and  my  son 
John  Jackman  and  my  daughter  Pocahontas 
Page,  I  devise  and  bequeath  in  equal  shares 
the  farm  upon  which  I  now  reside,  contain- 
ing about  225  acres,  and  also  in  like  manner 
the  tract  of  land  adjoining  the  home  tract 
which  I  bought  of  Dora  Hulsey,  containing 
sixty  acres,  more  or  less.  •  •  *  If  either 
of  said  children  should  die  childless,  then  his 
or  her  share  Jn  the  land  at  the  death  of  the ' 
surviving  one  or  two  shall  descend  in  equal 
shares  to  all  the  heirs  to  my  estate." 

"Codicil.  Since  making  the  foregoing  will, 
it  now  seems  best  that  I  make  a  change  In 


Item  'ten,'  in  this,  tibat  therein  I  bequeathed 
certain  lands  to  my  daughters  Sarah  Elrado 
Jackman  and  Pocahontas  Page,  and  my  son 
John  L.  Jackman,  altogether,  I  now  direct 
by  way  of  codicil  that  Elrado's  share,  or  one 
third  In  value  of  all  the  land  described  In  said 
item  ten,  be  laid  off  so  as  to  include  my  resi- 
dence and  buildings,  and  John's  share  must 
be  laid  off  next  to  and  adjoining  said  Elrado's 
share,  so  that  these  two  shares  may  be  used 
together.  If  said  devisees  see  fit  to  do  so,  and 
Pocahontas  the  other  one  thhrd." 

Sarah  Elrado,  John,  and  Pocahontas  divid- 
ed the  land  devised  to  them  as  directed  by  the 
codidl,  and  the  executors  of  testator  convey- 
ed to  Sarah  Elrado  92  acres  thereof,  Including 
the  residence,  buildings,  etc..  In  compliance 
with  the  stipulations  of  the  will,  on  the  lOtb 
of  November,  1899.  Sarah  Elrado  died  child- 
less in  1901.  After  her  death  the  appellee. 
John  L.  Jackman,  took  possession  of  the  land 
allotted  to  her,  and  claimed  that  it  belonged  to 
him  during  his  life,  and  this  action  was  brought 
against  him  by  his  brothers  and  sisters  and 
the  children  of  those  who  were  dead  for  a 
sale  thereof,  and  a  division  of  the  i>roceeds 
according  to  their  respective  rights;  and  they 
also  asked  that  appellee  be  charged  with 
rents  thereof  from  the  time  he  took  posses- 
sion after  the  death  of  this  sister.  A  general 
demurrer  was  interposed  by  John  L.  Jack- 
man,  which  was  sustained  by  the  circuit 
court,  and  the  petition  dismissed,  and  the 
plaintiffs  have  appealed. 

The  settled  policy  of  this  state  has  been  to 
favor  the  vesting  of  titles.  Early  in  its  his- 
tory the  following  statute  was  enacted,  new 
found  as  Ky.  St.  1889,  S  2342:  "Unless  a  dif- 
ferent purpose  appear  from  express  words  or 
necessary  inference,  every  estate  in  land  cre- 
ated by  deed  or  will,  without  words  of  inherit- 
ance, shall  be  deemed  a  fee  simple  or  such  es- 
tate as  the  grantor  or  testator  has  power  to 
dispose  of."  In  Ferguson,  etc.,  v.  Thomason. 
87  Ky.  520,  9  8.  W.  714,  the  court  had  under 
consideration  a  clause  in  the  will  of  testator 
which  reads  as  follows:  "If  any  of  my  chil- 
dren should  die  without  children  or  heirs  of 
their  body,  the  estate  above  devised  to  them 
shall  be  equally  divided  between  my  surviv- 
ing children  and  the  heirs  of  those  who  have 
died  in  equal  shares."  And  it  was  held  that 
each  of  the  children  of  testator  took  his  share 
In  fee,  subject  to  be  defeated  only  In  the  event 
of  his  death  before  the  testator;  the  court 
saying:  "Where  a  devise  is  made  to  several 
as  a  class,  with  words  of  survivorship  an- 
nexed, and  the  gift  as  to  enjoyment  is  to  take 
effect  immediately  upon  the  decease  of  testa- 
tor, the  rule  Is  to  refer  the  words  of  survivor- 
ship to  that  event,  and  consider  them  as  In- 
tended to  provide  against  the  contingency  of 
the  death  of  the  devisee  during  the  lifetime  of 
the  testator."  In  the  recent  case  of  Lewis  v. 
Shropshire,  Trustee  (Ky.)  68  8.  W.  426,  a  tes- 
tator  devised  his  entire  estate  to  his  wife  for 
life,  and  directed  that  at  her  death  It  be  equal- 
ly divided  among  his  seven  children.    By  a 
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Bubaeqneiit  danae  of  the  •wOl  he  provided 
that.  If  any  of  hta  children  Bhoold  die  leaving 
no  heirs  or  heirs  of  their  body,  that  their  por- 
tion of  the  estate  ahonld  he  equally  divided 
between  his  grandchildren.  His  land  was  di- 
vided at  the  death  of  his  widow,  and  25  acres 
of  land  allotted  to  his  daughter  Elleabeth, 
who  sold  it  to  Shropshire.  She  subsequently 
died,  having  no  children,  and  suit  was  brought 
to  recover  the  land  for  the  purpose  of  having 
It  sold,  and  the  proceeds  distributed  under 
the  last  clause  of  the  will.  In  that  case  It 
was  held  that,  as  Elizabeth  Stevenson  surviv- 
ed her  mother,  her  interest  In  the  land  ripen- 
ed Into  a  fee  simple.  And  the  rule  announced 
in  that  casp  was  followed  in  Baxter  v.  Isaacs 
(Ky.)  71  S.  W.  007,  and  is  supported  by  nu- 
merous other  decisions  there  cited.  We  are 
therefore  of  the  opinion  that  Sarah  Birado 
Jackman  took  under  her  father's  will  a  de- 
feasible fee,  subject  to  be  defeated  by  her 
death  without  leaving  issue  before  her  father. 
As  she  survived  him,  she  became  invested 
with  the  complete  fee-simple  title,  which  at 
her  death  passed  to  her  heirs  at  law. 

For  reasons  Indicated,  the  Judgment  is  re- 
versed, and  cause  remanded  for  proceedings 
consistent  herewith. 


ESTEP  et  al.  V.  BSTEP  et  al. 

(Oonrt  of  Appeals  of  Kentucl^.     April  21, 
1903.) 

IITFANTS—DaEDS— DISAFFIRMANCE— SUBSE- 
QUENT  DEED   TO   THIRD  PARTY 
—SETTING  ASIDE. 

1.  In  1888  decedent  deeded  land  to  his  sou  for 
the  recited  consideration  that  the  sou  should 
care  for  and  support  father,  mother,  and  an 
Idiotic  sister  daring  their  natural  lives.  The 
land  was  of  little  value.  The  son  owned  an- 
other piece  of  land  from  which  the  father  sold 
96  poplar  trees,  receiving  $1  per  tree,  and  also 
a  few  walnnt  trees.  In  1889,  when  the  son 
was  16  years  of  age,  he  attempted  to  reconvey 
to  his  father.  In  1804,  on  reaching  the  age 
of  21,  he  renounced  the  deed  and  conveyed  the 
land  to  his  codefendant.  In  1805,  just  before 
the  father's  death,  it  was  proved  by  several 
Avitnesses,  and  uncontradicted,  that  he  stated  he 
knew  the  deed  made  to  him  by  his  son  was  in- 
valid, and  that  be  wanted  the  son  to  have  the 
land,  etc.  Held  proper  to  refuse  to  set  aside 
the  deed  from  the  son  to  his  codefendant. 

Appeal  from  Circuit  Court,  Pike  County. 

"Not  to  be  officially  reported." 

Action  by  Daniel  B.  Estep  and  others 
against  William  F.  Estep  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Reversed. 

3.  M.  Soberson  and  Itoscoe  Vanover,  for 
appellants.  J.  F.  Butler  and  N.  J.  Auxier, 
for  appellees. 

NUNN,  J.  On  the  27th  day  of  July,  1900, 
the  plaintiffs,  as  the  heirs  at  law  and  real 
represents  tires  of  one  .John  Estep,  deceased, 
instituted  this  action  In  the  Pike  circuit  court 
against  the  appellees,  asking  that  they  be  ad- 
Judged  the  owners  and  entitled  to  the  pos- 
session of  the  land  described  in  their  petition. 


and  that  the  deed  from  the  appellee  God- 
frey J.  Estep  to  his  co-appellee  William  F. 
Estep  be  canceled,  and  that  the  appellants  be 
adjudged  the  owners  thereof,  and  that  the 
deed  from  John  Estep,  deceased,  to  the  ap- 
pellee William  F.  Estep  be  corrected  so  as  to 
convey  the  boimdary  of  land  actually  sold  to 
appellee  William  F.  Estep  by  the  decedent, 
John  Estep,  In  the  year  1802,  claiming  that, 
by  either  fraud  or  mistake,  there  was  includ- 
ed in  the  boundary  given  in  the  deed  much 
more  land  than  was  Intended  to  be  conveyed 
therein.  The  piece  Intended  to  be  convey- 
ed was  and  is  bounded  as  follows:  "Begin- 
ning at  the  point  at  the  lower  side  of  a  hol- 
low, and  running  up  the  point  on  the  lower 
side  of  the  hollow  with  Lizzie  McCoy's  line 
to  the  back  Hue  on  to  Martha  Dodson's  line; 
thence  with  Martha  Dodson's  line  to  the  bed 
of  Peter  creek,  and  with  the  bed  of  Peter 
creek  to  the  beginning."  That  the  parcel  of 
land  Included  In  the  deed  by  fraud  or  mistake 
Is  on  the  other  side  of  Lizzie  McCoy's  land. 
The  piece  Intended  to  be  conveyed  and  the 
piece  not  Intended  to  be  conveyed  are  sepa- 
rated by  the  land  of  Lizzie  McCoy. 

According  to  the  deposition  of  George  W. 
Dodson,  Jr.,  and  other  evidence  which  is  un- 
contradicted, except  In  a  manner  by  the  ap- 
pellee William  F.  Estep,  the  parcel  of  land 
above  that  of  Lizzie  Dodson,  Included  in  the 
deed  above  r^erred  to,  was  so  included  with- 
out the  knowledge  or  consent  of  John  Estep, 
now  deceased,  and  by  the  fraud  of  appellee; 
and  the  lower  court  erred  in  not  so  adjudg- 
ing. 

The  deed  from  John  Estep  to  his  son  God- 
frey J.  Estep  was  executed  In  1888,  for  the 
recited  consideration  that  his  son  Godfrey 
should  care  for  and  support  his  father,  moth- 
er, and  his  idiotic  sister  during  their  natural 
lives.  This,  from  the  evidence,  was  an  un- 
conscionable consideration,  as  the  land  was 
of  a  very  little  value.  He  (Godfrey)  owned 
another  piece  of  land  conveyed  to  him  by  one 
Blankenship,  from  which  Ills  father  sold  96 
poplar  trees,  and  received  the  price  of  ?1  per 
tree,  and  also  sold  a  few  walnut  trees.  In 
1889,  when  Godfrey  was  16  years  of  age,  he 
attempted  to  reconvey  tills  piece  of  land  to 
his  father.  In  1894,  after  he  arrived  .at  the 
age  of  21  years,  he  renoimced  the  deed  which 
he  had  made  to  his  father,  and  conveyed  the 
same  piece  of  land  to  the  appellee  William 
F.  Estep.  In  1895,  and  Just  before  the  death 
of  John  Estep,  it  is  proven  by  several  wit- 
nesses, and  not  contradicted,  that  he  stated 
that  he  knew  the  deed  Godfrey  had  made  to 
him  in  Infancy  was  invalid,  and  stated  that 
he  wanted  Godfrey  to  have  that  piece  of  land 
which  he  had  conveyed  to  him,  and  made  ar- 
rangements for  his  widow  to  remove  to  and 
live  upon  another  tract  of  land,  and  to  sur- 
render that  piece  of  land  to  Godfrey  after  his 
death. 

In  view  of  these  facts,  and  the  fact  that 
John  Estep  received  the  price  of  the  timber 
sold  off  of  Godfrey's  other  piece  of  land,  and 


Digitized  by 


Google 


778 


78  SOUTHWESTERN  REPORTER. 


(Kj. 


that  Godfrey  was  big  child,  we  are  disposed 
to  believe  tbat  the  lower  court  was  right  in 
not  setting  aside  this  deed. 

For  these  reasons,  the  case  is  reversed,  and 
the  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 


CENTRAL  COAL  &  IRON  CO.  ▼.  WALK- 
ER'S EX'X. 

(Couit  of  Appeals  of  Kentucky.    April  21, 
1903.) 

CORPORATION— PKKSIDENT—INCDMBRANCE  OF 
REALTY— ACQUIREMENT  OF  INDIVID- 
UAL INTEREST- ESTOPPEL. 

1.  Where  one,  as  president  of  a  corporation, 
(ronveys  its  enture  realty  to  a  trustee  to  secure 
a  debt,  and  then  acquires,  as  an  individual,  an 
outatauding  interest,  after  which  the  corpora- 
tion conveys  its  equity  to  a  second  compauy, 
which  assumes  the  debt,  he  is  estopped  to  set 
up  his  individual  interest  as  againeC  the  sec- 
ond company. 

Appeal  from  Circuit  Court,  Ohio  County. 

"Not  to  be  ofBcially  reported." 

Action  by  B.  D.  Walker's  executrix  against 
the  Centra!  Coal  &  Iron  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

H.  P.  Taylor,  for  appellant  3.  K.  Fogle, 
for  appellee. 

BURNAM,  C.  J.  Prior  to  the  24th  day  of 
June,  1870,  John  Maddox  died  the  owner  of  a 
tract  of  117  acres  of  land  lying  in  Ohio  coun- 
ty on  the  waters  of  Lewis  creek,  a  branch  of 
Green  river,  which  descended  to  his  eight 
living  children  and  the  three  children  of  bis 
daughter  Sarah  Southard,  who  died  before 
bee  father.  About  that  time  E.  Dudley  Walk- 
er and  others  organized  a  corporation  called 
the  Render  Coal,  Iron,  Mining  &  Manufac- 
turing Company,  which  company  bought  the 
interest  of  the  eight  living  children  in  the 
117  acres,  and  also  the  interest  of  two  of  the 
three  children  of  Sarah  Southard.  The  third, 
Amelia  Southard,  had  married  Thomas  Ash- 
by,  and  died  leaving,  surviving  her,  two  chil- 
dren as  her  only  heirs  at  law,  W.  P.  Asbby 
and  Sarah  Elizabeth  Ashby,  who  subsequent- 
ly married  Thomas  Jones,  both  of  them  being 
infants  at  the  time  the  Render  Company 
bought  out  the  Interest  of  the  other  belrs  at 
law.  This  purchase  was  made  under  the  ad- 
vice and  through  the  agency  of  E.  Dudley 
Walker,  who  was  the  acting  attorney  for  the 
corporation.  After  the  purchase  the  com- 
pany took  possession  of  the  entire  tract  of 
117  acres  of  laud,  laid  out  and  incorporated 
thereon  the  town  of  Hamilton,  and  subse- 
quently sold  and  conveyed  through  Walker, 
its  then  president,  lots  therein  to  Archibald 
Pollock  and  others.  On  the  27th  of  March, 
1S80,  the  Render  Company,  through  E.  D. 
Walker,  its  president,  pursuant  to  a  resolution 
of  the  stockholders  of  the  company,  con- 
veyed in  fee  simple  divers  tracts  of  land 
owned  by  it,  including  the  117  acres  purchas- 
ed of  the  heirs  of  John  Maddox,  to  L.  C.  Mur- 


ray, as  trustee,  to  secure  the  payment  of  30 
negotiable  bonds  for  $600  each,  bearing  in- 
terest at  the  rate  of  6  per  cent  per  annum, 
which  were  issued  and  sold  by  the  company. 
On  the  2l8t  day  of  September,  1881,  the  Ren- 
der Company  sold  and  conveyed  by  general 
warranty  deed  to  the  Central  Coal  &  Iron 
Company,  a  corporation  organized  under  the 
laws  of  this  state,  all  the  property  owned  by 
it  Including  the  117  acres  of  land  purchased 
of  the  heirs  of  Maddox,  in  consideration  of 
000  shares  of  $100  each  in  the  new  company, 
and  the  assumption  by  the  new  company  of 
the  indebtedness  of  the  Render  Company,  in- 
cluding the  80  bonds  of  $500  each.  A  short 
time  previous  to  this  transfer,  E.,D.  Walker, 
not  desiring  to  go  into  the  new  corporation, 
sold  his  stock  in  the  Render  Company.  On 
the  19tb  day  of  August  1880,  whilst  E.  Dud- 
ley Walker  was  acting  as  president  of  the 
Render  Company,  he  purchased  from  W.  P. 
Ashby  and  Sarah  E.  Jones,  children  of  Ame- 
lia Southard  Jones,  their  one  twenty-seventh 
Interest  in  this  tract  of  land  for  $200,  and 
had  the  title  thereto  conveyed  to  himself  as 
an  individual.  No  reservation,  however,  of 
this  interest  was  made  either  in  the  mortgage 
made  to  Murray  or  the  deed  to  the  Central 
Coal  Company.  A  few  months  after  the  sale 
to  the  Central  Coal  &  Iron  Company,  Walker 
notified  them  that  he  claimed  to  be  the  owner 
of  this  interest  in  the  117-acre  tract  and  pro- 
posed to  sell  it  to  them,  but  the  company  de- 
clined to  buy,  upon  the  ground  that  be  bad  no 
valid  title  thereto.  Some  12  years  after- 
wards, on  the  7th  day  of  March,  1893,  be  in- 
stituted this  suit  claiming  to  fa«  the  owner 
of  this  one  twenty-seventh  Interest  in  the 
117-acre  tract  of  land  by  virtue  of  this  pur- 
chase from  W.  P.  Ashby  and  his  sister,  and 
asked  that  It  should  be  allotted  to  him  contig- 
uous to  another  tract  of  land  owned  by  him. 
The  company,  in  their  answer,  after  denying 
Walker's  right  to  recover,  plead  the  statute 
of  limitations,  and  set  out  in  substance  tbe 
facts  recited  supra  as  to  the  plalntifrs  con- 
nection with  the  company,  and  plead  that  he 
was  estopped  thereby.  It  appears  from  the 
deposition  of  James  A.  Thomas,  tbe  only  sur- 
viving incorporator  of  the  Render  Company, 
that  the  company  immediately  took  posses- 
sion of  the  entire  tract  of  117  acres  of  land, 
claimed  and  used  it  as  their  own,  and  paid 
the  taxes  thereon,  although  he  admits  tbat 
he  understood  that  there  was  some  small  In- 
terest in  this  tract  of  land  which  tbe  com- 
pany did  not  acquire  by  their  original  pur- 
chase, but  that  he  understood  that  it  was 
subsequently  acquired;  that  during  all  this 
time  Walker  was  a  director  of  the  company 
and  its  prtncipal  attorney,  and  for  a  greater 
part  of  the  time  the  president;  and  that  aft- 
er the  purchase  by  the  Central  Company  they 
held  the  property  in  the  same  way. 

An  officer  of  the  corporation  cannot  ac- 
quire an  interest  in  land  in  the  possession  of 
the  corporation  so  as  to  divest  the  possession 
of  the  corporation,  and  it  seems  to  us  tbat 
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the  plea  of  the  statute  of  limitations  Bbonld 
bare  been  sustained.  But  even  if  we  are 
wrong  on  this  proposition,  it  is  perfectly 
dear  that  Walker  and  his  heirs  at  law  are 
estopped  from  asserting  claim  to  any  part  of 
this  tract  of  land  In  the  hands  of  the  Central 
Coal  Company,  after  he  had  himself,  as  pres- 
ident, conveyed  the  entire  tract  of  land  to 
Murray  in  trust  to  secure  the  payment  of 
bonds  Issued  by  the  company,  and  which  the 
Central  Company  thereafter  assumed  to  pay. 
It  Is  tme  that  in  the  reply  filed  In  this  case 
it  is  claimed  that  Walker  bought  this  Inter- 
est in  the  land  with  the  knowledge  and  con- 
sent of  the  company;  but  this  plea  is  not 
supported  by  any  proof,  and  is  in  direct 
conflict  with  his  own  conduct  as  attorney,  di- 
rector, and  president  through  a  long  series  of 
years.  If  he  had  any  valid  claim  growing 
out  of  this  transaction,  it  was  ag^ainst  the  old 
Render  Company,  and  should  have  been  as- 
serted prior  to  Its  final  dissolution. 

For  the  reasons  indicated,  the  Judgment 
is  reversed  and  cause  remanded,  with  in- 
structions to  dismiss  the  petition  of  appellee. 


WIGGINS  et  al.  v.  JACKSON  et  al. 

(Court  of  Appeals  of  Kentucky.    April  21, 
1903.) 

SALB     or     STANDING     TIMBER— STATUTB     OP" 
FRAUDS— SUIT  TO  KNJOIN  TRES- 
PASS-POSSESSION. 

1.  Standing  timber  is  a  part  of  the  realty 
within  Ky.  St.  S  470,  subsecs.  6,  7,  bo  that  a 
sale  thereof,  not  being  in  contemplation  of  Im- 
mediate separation  from  the  soil,  the  contract 
not  being  in  writing,'  is  void. 

2.  Under  Ky.  St.  §  2361,  providing  that  the 
owner  of  land  may  maintain  the  appropriate 
action  to  restrain  any  trespass  thereto,  though 
he  may  not  have  the  actual  possession  of  the 
land  at  the  time  of  the  commission  of  the  tres- 
pass, the  petition  need  not  allege  that  he  had 
the  actual  possession. 

Appeal  from  Circuit  Court,  Laurel  Coun- 
ty- 

"Not  to  be  ofilcially  reported." 

Action  by  Jarvls  Jackson  and  others 
against  Jack  Wiggins  and  others.  Judg- 
ment for  plaintiffs.  Defendants  appeal. 
Affirmed. 

James  Sparks,  for  appellants.  H.  0.  Ha- 
selwood,  for  appellees. 

O'REAR,  J.  Jarvls  and  Mamie  Jackson, 
Infants,  by  their  guardian,  A.  R.  Dyche,  by 
parol  contract  sold  the  standing  timber  on 
a  certain  tract  of  land  In  I.Aurel  county 
to  S.  P.  Jackson.  The  timber  was  not  brand- 
ed, or  otherwise  identified  than  by  specifica- 
tion of  the  character  and  size  of  the  trees  to 
be  taken.  The  vendee  was  to  have  two 
years  from  the  date  of  the  contract  to  re- 
move the  timber.  He  paid  $112  on  the  pur- 
chase price,  but  died  shortly  thereafter,  and 
\  before  any  of  the  timber  was  cut     Subse- 

*r  1.  S««  .Frauds,  Statute  of,  vol.  23,  Cent.  Dig.  i 
U7. 


quently  his  administrator  disclaimed  liabil- 
ity for  the  remainder  of  the  purchase  mon- 
ey, relying  upon  the  invalidity  of  the  con- 
tract, l>ecause  it  had  not  been  reduced  to 
writing  and  signed  by  the  parties  to  be 
bound  thereby.  Dyche,  guardian,  settled 
with  him  the  purchase  money  that  had  been 
paid.  Thereafter  the  timber  was  sold  to 
others  by  the  guardian,  acting,  so  it  is  said, 
under  a  decree  of  the  Laurel  circuit  court 
authorizing  the  sale  for  the  purpose  of  main- 
tenance and  education  of  the  wards.  Appel- 
lants, claiming  to  be  the  vendees  of  S.  F. 
Jackson,  started  to  enter  upon  the  land 
and  cut  and  remove  the  timber,  when  Dyche, 
as  guardian,,  and  his  wards,  brought  this 
action  and  obtained  an  Injunction  against 
the  threatened  trespass.  The  circuit  court 
on  final  bearing  perpetuated  the  injunction. 

Standing  timber  is  a  part  of  the  realty. 
It  was  not  sold  in  contemplation  of  Imme- 
diate separation  from  the  soil,  and  there- 
fore the  case  is  not  within  the  rule  an- 
nounced by  this  court  in  Cain  v.  McOuire, 
13  B.  Mon.  341,  and  Byassee  v.  Reese,  4  Mete. 
(Ky.)  372,  83  Am.  Dec.  481. 

The  contract,  not  having  been  reduced  to 
writing  and  signed  by  the  parties  to  be 
bound,  was  void.  Ky.  St  i  470,  subsecs. 
6,7. 

Appellants  complain  that  the  Judgment 
should  not  have  been  rendered  In  favor  of 
appellees  because  of  alleged  defect  in  the 
petition.  The  petition  avers  that  the  infant 
plalntiflFs  "are  the  Joint  owne^  in  fee  simple 
and  in  the  possession  of  the  land  in  contro- 
versy." Appellants'  complaint  Is  that  un- 
der HUlman  v.  Hurley,  82  Ky.  626,  the  alle- 
gation should  have  been  that  the  plaintiffs 
were  in  the  actual  possession  of  the  land. 
Such  was  the  statute  at  the  time  the  opin- 
ion in  Hlllman  v.  Hurley  was  rendered,  but 
the  present  statute  is  (section  2361,  Ky.  St): 
"The  owner  of  land  may  maintain  the  ap- 
propriate action  to  recover  damages  for  any 
trespass  or  injury  committed  thereon,  or  to 
prevent  or  restrain  any  trespass  or  other 
injury  thereto  or  thereon,  notwithstanding 
such  owner  may  not  have  the  actual  pos- 
session of  the  land  at  the  time  of  the  com- 
mission of  the  trespass." 

The  Judgment  of  the  circuit  court  Is  af- 
flnned. 


WILLIAMS*  ADM'R  v.  SOUTHERN  RY.  IN 

KENTUCKY. 

(Court  of  Appeals  of  Kentucky.    April  22, 

1903.) 

RAILROADS— INJURY  TO  TRESPASSER— MALI- 
CIOUS ACT  OF   BRAKEMAN— PUSH- 
ING BOY  OFF  CAR. 

1.  A  railroad  was  liable  for  the  malicloas 
act  of  its  brakeman  in  pushing  a  boy  off  a 
moving  freight  car,  if  sach  act  was  done  "in 
the  Hue  of  his  employment  and  while  acting 
within  the  scope  of  his  authority,"  though  it 
was  not  done  in  the  interest  and  business"  of 
the  company. 
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Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Law  and  Equity  Division. 

"To  be  officially  reported." 

Action  by  John  H.  Waller,  as  administra- 
tor of  Robert  Williams,  deceased,  against  tbe 
Southern  BaUway  in  Kentucky.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Beversed. 

Matt  O'Doberty  and  A.  Y.  Bizot,  for  appel- 
lant Humphrey,  Burnett  &  Humphrey,  for 
appellee. 

BUBNAM,  C.  J.  This  suit  was  instituted 
by  the  appellant,  John  H.  Weller,  as  admin- 
istrator of  Robert  WUliams,  against  the  ap- 
pellee, the  Southern  Hallway  in  Kentucky, 
for  damages  for  having  caused  the  death  of 
bis  decedent.  The  petition  alleges  In  sub- 
stance that  plaintiff's  intestate,  a  boy  6f 
about  15  years  of  age,  was  on  top  of  one  of 
defendant's  freight  cars,  which  was  being 
hauled  through  the  city  of  Louisville;  that 
one  of  the  defendant's  agents  in  charge  of 
the  train  wrongfully  pushed  or  threw  him 
from  it  to  the  ground  below;  and  that  the 
fall  80  bruised  and  injured  him  that  he  short- 
ly thereafter  died.  The  defendants  In  their 
answer,  which  Is  In  two  paragraphs,  first 
traverse  all  of  the  affirmative  averments  of 
the  petition,  and  deny  that  the  boy  was 
thrown  from  the  car  at  all.  The  second  is 
a  plea  of  contributory  negligence. 

Upon  the  trial  three  witnesses  were  intro- 
duced, who  claimed  to  have  seen  plaintiff's 
intestate  on  the  car  and  to  have  witnessed 
his  fall  therefrom.  Two  of  these,  Mesdames 
Lofler  and  Kurtzinger,  were  Introduced  by 
the  plaintiff.  They  testified,  in  substance, 
that  on  Saturday,  the  17th  of  March,  1900, 
between  3  and  4  o'clock  in  the  afternoon, 
they  were  walking  on  the  railway  track  near 
Greenwood  avenue.  In  the  city  of  Louisville; 
that  a  freight  train,  composed  exclusively  of 
box  cars,  passed  the  place  where  they  were, 
going  north  towards  Broadway;  that  as  the 
train  approached  them  they  stepped  off  the 
track;  that,  whilst  the  train  was  passing, 
they  saw  three  boys  running  along  the  top 
of  one  of  the  cars  which  composed  the  train, 
and  one  of  the  defendant's  employes  in  pur- 
suit of  them;  that  the  trainman  overtook  the 
last  boy  and  knocked  him  off  the  train,  say- 
ing, "You  d son  of  a  b ,  I  have  been 

telling  yon  I  would  kill  you  if  you  did  not 
keep  off  this  train";  that  when  he  fell  to 
the  ground  he  lay  perfectly  still  for  a  few 
moments,  and  finally  got  up,  crying,  and  said 
he  was  hurt  in  the  side;  that  he  staggered 
down  the  track  in  the  direction  of  his  home, 
being  joined  In  a  short  time  by  the  other  two 
boys;  that  they  recognized  this  boy  as  Rob- 
ert Williams;  and  that  be  died  on  the  23d  day 
of  March  thereafter. 

The  defendant  Introduced  as  a  witness 
James  Robertson,  who  testified  In  substance 
that  the  deceased,  Robert  Williams,  and  him- 
self boarded  one  of  the  defendant's  freight 


trains  near  Weber's  Bend,  and  rode  over 
to  Broadway  on  Sunday  aftfer  St  Patrick's 
Day,  which  was  the  18th  of  March;  that  he 
got  on  top  of  the  car,  but  that  Williams  was 
standing  on  the  side  ladder  near  the  front 
end  of  the  car,  holding  on  with  one  band, 
and  in  some  way  he  lost  his  bold,  and  fell  to 
the  groimd,  near  Broadway;  that  he  Imme- 
diately jumped  down  from  the  top  of  the 
car  and  picked  bJm  up,  and  assisted  him 
down  to  a  distillery,  from  which  point  Wil- 
liams went  straight  home;  that  none  of  the 
train  employes  knocked  or  thcew  him  from 
the  train,  or  were  anywhere  near  him  at  the 
time  of  the  fall,  nor  did  anyone  threaten  or 
curse  him.  He  also  teatifled  that  he  and  Rob- 
ert Williams  had  been  in  the  habit  of  board- 
ing defendant's  freight  trains  and  stealing 
rides  In  this  manner.  The  physician  who  at- 
tended deceased  testified  that  he  died  from 
"spinal  mentngltis,"  but  that  tills  disease 
could  be  produced  by  a  blow  or  shock  such  as 
is  alleged  the  deceased  received  in  being 
thrown  from  the  car.  Numerous  other  wit- 
nesses were  introduced  with  a  view  of  im- 
peaching the  testimony  of  this  witness,  and 
the  other  two  for  plaintiff,  but  their  testi- 
mony Is  not  important  In  the  determination 
of  the  questions  of  law  raised  by  this  appeal. 

The  trial  resulted  in  a  verdict  for  the  de- 
fendant, and  the  plaintiff  has  appealed,  rely- 
ing for  reversion  upon  errors  in  instructions 
Nos.  1  and  2  which  were  given  to  the  Jury, 
and  which  are  as  follows: 

"(1)  If  the  Jury  believe  from  the  evidence 
that  Robert  Williams  was  riding  upon  one 
of  the  cars  of  the  defendant,  the  Southern 
Railway  Company  in  Kentucky,  at  the  time 
complained  of  herein,  and  that  while  so  rid- 
ing he  was  thrown  or  pushed  from  said  car 
by  one  of  the  servants  or  employes  of  the 
defendant  in  charge  of  said  cars,  and  by  rea- 
son thereof  was  injured  to  such  an  extent 
that  death  resulted  therefrom,  they  should 
find  for  the  plaintiff,  unless  they  believe  from 
the  evidence  that  the  act  of  such  employd 
or  servant  was  malicious,  and  not  done  in 
the  interest  and  busluess  of  the  defendant 

"(2)  If  the  Jury  believe  from  the  evidence 
that  Robert  WlUlams  was  not  riding  upon 
one  of  the  cars  of  the  defendant  at  the  time 
complained  of  herein,  or  that  while  so  riding 
he  was  not  thrown  or  pushed  from  said  car 
by  one  of  the  employes  or  servants  of  the 
defendant  In  charge  of  said  cars,  or  that  the 
act  of  such  employe  or  servant  in  throwing 
or  pushing  said  Williams  from  said  car  was 
malicious,  and  not  done  in  the  interest  and 
business  of  the  defendant,  or  that  the  death 
of  Robert  Williams  was  not  caused  by  the 
Injuries,  If  any,  received  by  him  by  being 
thrown  or  pushed  from  said  car,  they  should 
find  for  the  defendant." 

In  both  of  these  Instructions  the  Jury  were 
told  that  If  the  act  of  the  servant  was  mali- 
cious, and  not  In  the  Interest  and  business  of 
the  defendant,  no  recovery  could  be  had  And 
we  are  referred  to  Smith  v.  L.  &'M.  B.  B. 
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Go.,  9S  Ky.  16,  23  S.  W.  652,  22  L.  B.  A.  72, 
and  Illinois  Central  R.  R.  Oo.  t.  West  (Ky.) 
fiO  S.  W.  290,  as  authority  for  this  qnallflca- 
tion  of  defendant's  liability  for  the  mallcions 
act  of  a  servant  committed  in  the  coarse  of 
bis  regular  employment  The  opinions  in  the 
casea  referred  to  do  not  support  this  conten- 
tion. 

In  the  case  of  Smith  t.  L.  &  N.  B.  R.  Co., 
95  Ky.  16,  23  8.  W.  652,  22  L.  R.  A.  72,  the 
plaintltr,  a  minor,  charged  that  one  of  de- 
fendant's agents  or  servants  kicked  or  threw 
him  off  of  its  train,  thereby  breaking  his  arm 
and  causing  other  serious  injuries.  The  de- 
fense in  that  case  was  that  the  brakeman 
charged  with  throwing  plaintiff  off  the  train 
had  no  authority  In  the  premises,  and  the 
comrt  Instmcted  the  Jury  that:  "If  the  brake- 
man  was  not  charged  or  required,  as  part  of 
his  duty  under  his  employment  as  brakeman, 
to  put  persons  off  the  train  who  had  failed 
to  pay  their  fare,  they  should  find  for  the  de- 
fendant" The  jury  found  for  the  defendant 
and  upon  appeal  to  this  court  the  Judgmmt 
was  reversed,  the  court  saying:  "We  are  of 
the  opinion  that  the  only  question  under  the 
pleadings  and  proof  which  should  have  been 
submitted  to  the  Jury  was  whether  the  brake- 
man  kicked  the  plaintiff  from  the  train." 
And  quoted  with  express  approval  from  the 
opinion  In  Hoffman  v.  New  York  Central  and 
Hudson  River  R.  R.  Co.,  87  N.  Y.  26,  41  Am. 
Kep.  337,  as  follows:  "But,  assuming  authori- 
ty In  the  conductor  or  brakeman  to  remove  a 
trespasser  In  a  lawful  manner,  the  question 
remains  whether,  when  a  condnctor  or  brake- 
man,  without  warning  or  notice  of  any  kind, 
kicks  a  boy  of  8  years  from  the  platform  of 
the  car  while  the  train  is  running  at  a  speed 
of  10  miles  an  hour,  he  can  be  said  to  be  act- 
ing within  the  scope  of  his  employment  so  as 
to  make  the  company  liable  for  the  act  As- 
suming the  case  made  by  the  plaintiff,  the 
act  was  flagrant  reckless,  and  Illegal,  but  the 
point  is,  was  the  act  within  the  scope  of  the 
employment  and  authority?  In  this  case  the 
authority  to  remove  plaintiff  from  the  car 
was  vested  in  defendant's  servants;  the 
wrong  consisted  In  the  time  and  mode  of  ex- 
ercising It.  *  *  *  In  all  cases  where  un- 
necessary force  is  used,  it  may  be  said  that 
the  servant  acted  without  authority,  express 
or  implied.  It  can  be  truthfully  claimed  in 
all  cases  and  by  all  companies  that  the  au- 
thority of  their  servants  Is  limited  to  the  ex- 
ercise only  of  force  sufficient  to  eject  the  pas- 
senger in  a  lawful  manner.  Nevertheless  the 
company  is  liable  If  the  servant  in  the  exer- 
cise of  his  authority  within  the  general  scope 
of  his  employment  and  In  the  line  of  his  duty, 
use  unnecessary  force,  or  use  It  under  cir- 
cumstances or  at  a  time  when  the  consequen- 
ces ordinarily  would  seriously  Injure  the  per- 
son ejected.  *  •  •  We  are  of  opinion  that 
the  only  issues  to  be  submitted  to  the  Jury 
in  this  case  are  whether  or  not  the  brakeman 
kicked  the  plaintiff  off,  and  whether  he  did  so 
wltboot  malice  or  evil  design  as  above  indi- 


cated. Upon  the  determination  of  these  is- 
sues depend  the  question  of  the  company's 
responsibility  for  plaintiff's  injuty."  And  the 
judgment  in  favor  of  the  defendant  In  that 
case  was  reversed. 

In  Illinois  Central  R.  R.  Co.  v.  West  ap- 
pellee had  recovered  a  Judgment  against  the 
Illinois  Central  Railroad  Company  for  per- 
sonal Injuries  in  being  thrown  or  kicked  from 
a  moving  train  of  appellant  by  one  of  the 
brakemen  employed  on  it  The  company  ap- 
pealed, and  sought  to  escape  liability  on  the 
ground  that  the  brakeman's  act  was  mali- 
cious, and  not  done  in  the  master's  Interest 
and  business,  and  for  this  reason  the  com- 
pany was  not  liable.  Their  contention  was 
denied,  and  the  Judgment  of  the  lower  court 
affirmed,  the  court  holding  that  the  act  of  the 
servant  was  within  the  general  scope  of  his 
employment  and  authority  and  in  the  line  of 
his  duty. 

In  Tburman  t.  L.  &  N.  B.  B.  Co.  (Ky.)  84 
S.  W.  8S3,  a  negro  boy  13  years  of  age,  with 
two  companions,  crawled  under  a  freight  car 
of  appellee,  and  got  on  a  truss  rod,  and,  while 
thus  riding,  they  were  discovered  by  one  of 
the  defendant's  brakemen,  who  pushed  him 
off  while  the  car  was  in  motion,  and  he  lost 
an  arm  and  a  leg  as  a  result  thereof.  A  trial 
before  a  Jury  resulted  In  a  verdict  for  the  de- 
fendant. Upon  appeal,  this  court  said:  "The 
boy  was  a  trespasser;  nevertheless  the  train- 
man might  not  eject  him  from  the  train 
when  to  do  so  would  probably  endanger  hla 
life  or  even  cause  him  to  be  injured.  If  the 
trainman  pushed  the  boy  off  the  train  or  caus- 
ed his  fall  therefrom,  as  charged,  the  law 
permits  a  recovery,  and  If  they  did  not  the 
law  Is  for  the  defendant  There  was  nothing 
else  to  go  to  the  jury,  as  it  is  well  settled  in 
numerous  cases  that  in  spite  of  his  wrongful 
conduct,  the  trespasser  does  not  forfeit  his 
life  or  subject  himself  to  loss  of  limbs  without 
redress." 

In  the  case  of  the  Lexington  Ballway  Com- 
pany V.  Cozlne  (Ky.)  64  8.  W.  848,  the  ques- 
tion was  whether  the  railway  company  was 
liable  in  exemplary  damages  for  the  willful, 
malicious,  oppressive,  or  insulting  act  of  one 
of  Its  conductors,  although  It  had  not  previ- 
ously authorized  or  subsequently  ratified  It 
After  a  careful  review  of  the  authorities  the 
court  reached  the  conclusion  that  while  the 
question  was  not  free  from  difficulty,  the 
great  weight  of  authority  held  the  master 
liable  for  malicious  action  of  his  servant 
when  acting  in  the  line  of  his  duty  within  the 
scope  of  his  authority. 

Appellee's  trainman  was  acting  within  the 
scope  of  his  authority  and  In  the  line  of  his 
duty  in  requiring  decedent  to  get  off  the 
train,  and,  if  his  conduct  in  the  discbarge  of 
this  duty  was  brutal  and  reckless,  this  fact 
does  not  relieve  the  company  from  liability 
for  his  acts  committed  in  the  course  of  bis 
employment  We  are  therefore  of  the  opin- 
ion that  the  instructions  were  erroneous  and 
misleading  In  the  use  of  the  words,   "not 
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oftentimes  It  would  be  Impoaalble  to  ghow 
who  did  the  kUllng  but  for  the  dying  declara- 
tion of  the  party  killed;  but  this  is  a  general 
necessity,  and  has  no  referoice  to  the  exigen- 
cies of  the  particular  case.  The  principle  be- 
ing once  established  as  a  rale  of  evidence, 
such  declarations  are  admissible  in  every 
case  where  they  are  otherwise  competent, 
without  reference  to  the  number  of  witnesses 
who  may  depose  as  to  the  facts  of  the  killing. 
It  is  true  that  In  the  case  of  Collins  t.  Com- 
monwealth, 12  Bush,  271,  the  court,  in  the 
opinion,  uses  some  general  language,  which 
seems  to  give  support  to  the  contention  that 
the  admissibility  of  dying  declarations  de- 
pends on  the  necessities  of  the  particular 
case.  The  exclusion  of  the  dying  declaration 
In  the  case  cited,  however,  was  not  based  up- 
on ttila  ground,  but  another,  the  soimdness  of 
which  cannot  be  questioned.  If  such  declara- 
tions were  admissible  only  upon  the  neces- 
sity of  the  particular  case,  It  would  follow 
that  ibe  court  would  be  forced  to  require  the 
commonwealth's  attorney  to  produce  all  of 
the  state's  evidence  before  the  dying  declara- 
tion could  be  heard;  for,  until  that  was  done, 
It  could  never  know  whether  or  not  the  com- 
monwealth possessed  8u£Bclent  evidence  to  es- 
tablish the  killing  without  the  dying  declriiu- 
tion,  and  It  would  throw  upon  the  court  the 
burden  of  deciding  in  each  case  whether  or  not 
the  commonwealth  had  sufficient  evidence  to 
establish  the  killing  without  the  declaration, 
thus  making  the  Judge  decide  the  weight  to 
be  given  the  commonwealth's  testimony.  In 
the  case  of  Luker  y.  Commonwealth  (Ky.)  6 
8.  W.  354,  in  discussing  this  question,  the 
court  said:  "We  do  not  understand  the  rule 
to  have  been  heretofore  so  interpreted  and 
applied  by  this  court  as  to  make  dying  decla- 
rations CMnpetent  evidence  of  the  act  of  kill- 
ing and  identity  of  the  guilty  party  only 
when  there  is  no  other  testimony  relating 
thereto;  nor  do  we  perceive  the  reason  for 
such  restriction,  for  it  often  occurs  that  the 
testimony  of  living  witnesses  is  contradicted 
and  discredited,  as  was  attempted  in  this 
case."  But  the  trouble  we  see  In  permitting 
the  paper  containing  the  dying  declaration  in 
this  case  to  be  read  to  the  jury  Is  that  it  bad 
not  been  signed  by  the  decedent,  or  read  over 
to  him,  or  in  any  way  recognized  by  him  aft- 
er it  was  written.  In  the  case  of  Saylor  v. 
Commonwealth,  30  S.  W.  390,  in  speaking  of 
written  dying  declarations,  this  court  said: 
"It  is  not  necessary  that  the  writing  should 
be  sworn  to  by  the  deceased.  If  it  Is  signed 
by  him,  it  Is  sufficient"  In  the  Am.  &  Eng. 
Encycl.  of  Law  (2d  Ed.)  volume  10,  p.  891, 
the  rule  is  thus  laid  down:  "Even  though  the 
declarations  have  been  reduced  to  writing, 
the  writing  is  a  mere  memorandum,  and  la 
not  competent  evidence  of  the  declarations 
if  it  was  neither  signed  by  the  deceased  nor 
read  over  to  him."  Citing  Anderson  v.  State, 
79  Ala.  5,  State  v.  Fraunburg,  40  Iowa,  556, 
State  V.  Sullivan,  61  Iowa,  142,  50  N.  W.  572, 
and  Allison  v.  Commonwealth,  99  Fa.  17.    It 


seems  to  us  tbat,  where  a  dying  declaration 
is  made,  as  in  this  case,  by  one  so  weak  as 
to  speak  with  great  difficulty,  and  It  is  re- 
duced to  writing,  it  should  have  been  read 
over  to  him  as  a  whole,  and  assented  to  by 
him,  and  either  signed  by  or  for  him,  before 
it  becomes  admissible  as  his  dying  declara- 
tion. An  amanuensis,  under  such  circum- 
stances, is  more  than  ordinarily  liable  to  er- 
ror, and  it  seems  only  fair  to  the  defendant 
that,  before  such  a  paper  is  read  to  the  Jury 
as  the  dying  declaration  of  the  deceased,  be 
should  have  given  some  recognition  or  assent 
to  it  as  a  whole.  But,  while  the  paper  In 
question  may  not,  for  the  reasons  given,  be 
read  to  the  Jury  as  a  deposition,  the  witness- 
es who  heard  the  declaration  may  testify 
orally  as  to  what  was  said  by  the  deceased, 
and  the  witness  who  wrote  down  tbe  words 
may  refresh  his  memory  by  a  reference  to 
tbe  memorandum  made  by  bim.  Wherefore 
the  case  is  reversed  for  proceedings  consist- 
ent with  this  opinion. 


HALE  V.  HALB. 
(Court  of  Appeals  of  Kentucky.     April  22. 1903.) 

DIVORCE-ABANDONMBNT— EVIDENCBI. 
1.  Evidence  in  a  suit  by  a  husband  for  di- 
vorce held  not  such  as  to  convince  the  court, 
on  appeal,  tbat  the  chancellor  erred  in  hold- 
ing that  it  did  not  satisfactorily  show  that  de- 
fendant's leaving  plaiutifE  was  without  the 
fault  of  plaintiff. 

Appeal  from  Circuit  Court  Russell  County. 

"Not  to  be  officially  reported." 

Suit  by  W.  T.  Hale  against  Laura  Hale. 
Decree  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Garnett  &  Gamett,  for  appellant,  lilbum 
Fhelps,  for  appellee. 

HOBSON,  J.  Appellant  brought  this  suit 
to  obtain  a  divorce  from  Ills  wife,  Laura 
Hale.  In  his  original  petition  he  alleged  tbat 
in  November,  1900,  she  falsely  charged  that 
she  had  been  seduced  by  him,  and  that  she 
was  then  with  child,  and  that  he  was  the 
father  of  the  child,  and  threatened  to  prose- 
cute him  on  the  charge  of  seducing  her,  a 
female  under  21  years  of  age,  under  promise 
of  marriage,  threatening  tbat  she  would 
swear  enough  to  convict  him,  and  he  would 
have  to  serve  a  term  in  the  penitentiary; 
tbat  other  members  of  her  family  made  like 
threats;  that  by  reason  of  these  thln^, 
though  he  was  not  guilty  of  the  charge,  to 
avoid  being  arrested  and  put  in  Jail  he  suf- 
fered himself  to  be  married  to  her;  tbat 
soon  after  they  were  married  she  confessed 
that  he  was  not  the  father  of  tbe  child,  and 
bad  not  seduced  her,  but  that  she  had  been 
seduced  by  another,  wtio  was  the  father  of 
the  child,  end  since  that  time  be  bad  bad 
nothing  to  do  with  her,  except  he  offered  to 
support  her,  provided  she  would  live  at  & 
house  he  furnished  her,  but  she  refused  to 
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live  tbere.  He  aHeged  tbat  the  marriage 
was  obtained  by  force,  frand,  and  durees, 
and  tbat  tbe  defendant's  condnct  had  been 
80  lewd  and  lascivious  as  to  prove  ber  nn- 
chaste,  and  tbat  since  she  married  blm  die 
bad  been  keeping  the  company  of  other  men. 
It  'tras  alleged  that  the  wife  was  an  infant 
She  denied  the  allegations  of  the  petition. 
On  February  22,  1902,  the  plalntlfC  filed  an 
amended  petition.  In  which  he  charged  that 
the  wife  had  abandoned  him,  and  volunta- 
rily lived  apart  from  him,  without  fault  or 
wrong  on  his  part.  The  case  was  after  this 
submitted,  and  the  court  entered  a  Judg- 
ment to  the  effect  that  tbe  plalntifF's  petition 
and  amended  petition  were  not  sustained  by 
the  proof,  and  therefore  dismissed  the  action 
at  bis  cost. 

The  Judgment  of  the  chancellor  on  fh« 
facts  In  cases  of  this  character  Is  given  con- 
siderable weight,  and  is  not  disturbed  where, 
on  the  whole  case,  the  court  is  in  doubt  as 
to  the  truth.  The  proof  showed  tbat  the 
husband  Is  24  years  of  age,  and  the  wife 
under  21;  that  they  resided  not  far  apart 
In  Russell  county,  and  were  married  on  No- 
vember 27,  1900.  Some  seven  or  eight 
weeks  before  this  she  had  given  birth  to  a 
bastard  child.  After  their  marriage  they 
came  to  the  house  of  the  plaintiff's  father, 
and  lived  there  one  week,  wben,  on  a  rainy 
day  in  December,  the  wife  took  her  baby  In 
her  arms  and  walked  to  her  father's  house, 
some  distance  away.  Soon  after  this  the 
original  petition  in  this  case  was  filed,  at- 
tacking the  wife's  character  for  chastity,  and 
cbarging  her  with  lewdness.  No  proof  is  of- 
fered of  these  charges,  and  no  greater  cruel- 
ty can  be  shown  a  wife  than  unfounded 
charges  of  this  sort.  No  cause  Is  assigned 
for  the  wife's  taking  up  her  baby  and  walk- 
ing home  in  the  rain,  except  so  far  as  It  may 
be  Inferred  from  tbe  circumstances  surround- 
ing the  parties.  But  in  view  of  the  allega- 
tion of  the  petition  as  to  how  this  marriage 
was  obtained,  filed  so  soon  after  the  separa- 
tion, we  are  not  prepared  to  say  that  the 
chancellor  erred  in  holding  that  the  evidence 
failed  to  satisfy  tbe  court  that  her  leaving 
was  without  the  fault  of  the  plaintiff. 

Judgment  aflh'med. 


KET.LEE  et  al.  v.  FERGUSON  et  al. 

(Conrt  of  Appeals  of  Kentucky.    April  22, 

1903.) 

BLBOTION   CA8B-APPBAL  BOND-SIUNING   BT 

APPELLANTS. 

1.  Under  the  election  law  (Acts  Ex.  Sess. 
1900,  p.  40,  c.  5,  S  12),  providing  that  either 
party  may  appeal  by  giving  bond  to  the  clerk 
of  the  circuit  court,  with  good  surety,  condi- 
tioned for  payment  of  all  costs  and  damages  of 
tlie  other  party  from  the  appeal,  It  is  not  neces- 
sary that  appellants  sign  the  bond. 

Appeal  from  Circuit  Court,  Scott  County. 
"Not  to  be  ofQcially  reported." 
Proceeding  between  J.  W.  Keller  and  oth- 
ers and  A.  L.  Ferguson  and  others.    From 
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the  Judgment  Keller  a.ai 
Motion  to  dismiss  was  dc 
for  rehearing.    Petition  d 

J.  B.  Morton,  J.  B.  Finii 
clalr,  for  appellants.    Jno.    . 
Kelly,  for  appellees. 

BARKER.  J.  In  the  C(  I 
petition  for  a  rehearing  '  ' 
examined  the  record,  and  ! 
for  departing  from  tbe  c(  : 
In  the  opinion.  It  Is  urge  . 
to  dismiss  the  appeal  of 
pellants  because  of  a  fail  i 
to  execute  the  bond  requl  i 
should  have  been  sustaim  : 
is  as  follows:  "Either  part; 
the  Judgment  of  the  circuit  : 
of  Appeals,  by  giving  boi  : 
the  circuit  court,  with  gooc 
cd  for  the  payment  of  all  <  i 
the  other  party  may  sustai  i 
appeal,  and  by  filing  the  re  : 
office  of  the  Court  of  App  ! 
days  after  the  final  Judgn  ' 
court."  Acts  Ex.  Sess.  11 1 
12.  In  the  case  of  Pattert : 
70  S.  W.  47,  It  was  held  tl 
of  the  bond  to  the  clerk  '  i 
made  a  condition  precede  i 
appeal,  and,  unless  complit  i 
lant  has  no  standing  in  cou  ' 
tion  of  the  bond. which  wai 
case  tyy  the  appellants  alh 
tltion  for  a  rehearing  discli 
while  all  the  appellants  ai 
in  the  body  of  the  bond  as  i 
did  not  sign  it,  yet  it  Is  mt 
clerk,  and  Is  conditioned 
and  damages  accruing  to 
reason  of  the  appeal.  It  m 
for  the  appellants  to  sign  tli 
was  necessary  was  that  a 
surety  should  have  been 
clerk,  conditioned  as  by  la^i 
benefit  of  all  the  appellees, 
derstand  the  bond,  appcai 
done,  and  is  a  substantial 
the  statute. 

The  petition  is  overruled. 


GRUBBS  V.  PI 
(Conrt  of  Appeals  of  Ken 
1908.) 

MARRIAGE  CONTRACT— ACTl 
PETITION— DAMAGBS- 

1.  A  petition  for  breach  of 
allegiuK  that  tbe  parties  agi 

other  '^n  the day  of  . 

and  that  plaintiff  went  to 
there  dnring  that  month,  ao 
ready  to  marry  defendant,  bt 
fused  to  keep  his  contract  tc 
the  marriage  contract  was  to 
day  in  July,  so  that  it  was 
her  to  thereafter  offer  to  n 

2.  An  instruction,  in  an  a( 
a  marriage  contract,  to  fin^ 
sum  as  will  fairly  compensi 
ant's  failure  to  marry  ber,  a 
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cation  of  feeling*  suffered  by  her  on  account 
thereof,  properly  states  the  measure  of  damages. 
8.  £!Tidence  that  an  order  on  witness  In 
favor  of  plaintiff  was  paid  at  a  certain  place 
and  time  does  not  tend  to  show  that  plaintiff 
was  not  then  at  another  place,  it  not  being 
claimed  she  wae  present  and  received  payment 
of  the  order. 

Appeal  from  Circuit  Court,  Boyle  County. 

"Not  to  be  officially  reported." 

Action  by  Nannie  Pence  against  W.  B. 
Grubbs.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

C.  G.  Bagby,  B.  V.  Hume,  and  R.  O.  Mc- 
Kee^  for  appellant  E.  V.  Puryear,  Jno.  O. 
Voris,  and  W.  R.  Embry,  for  appellee. 


PAYNTER,  J.  This  action  la  upon  an  al- 
leged breach  of  a  marriage  contract  by  the 
appellant.  It  is  averred  in  the  petition  that 
In  June,  1901,  the  appellant  and  appellee 
mutually  agreed  to  marry  each  other  on  the 

day  of  July,  1001,  at  Mlddlesborough, 

Ky.;  that  pursuant  to  that  agreement  the 
appellee  went  to  MIddlesborough,  and  re- 
nrained  there  during  that  month,  and  was 
willing  and  ready  to  comply  with  her  part 
of  the  contract  and  marry  the  appellant,  but 
that  appellant  failed  and  refused  to  keep  his 
contract  to  marry  her.  Counsel  for  the  appel- 
lant contend  that  the  petition  was  demurra- 
ble because  it  did  not  state  the  day  In  July 
that  the  marriage  was  to  take  place.  Where 
time  and  place  are  not  fixed  by  the  agreement 
of  the  parties,  there  can  be  no  breach  of  the 
contract,  and  no  action  can  be  maintained 
by  either,  unless  the  party  complaining  has 
offered  to  marry  the  other,  and  the  averment 
to  that  effect  must  be  made.  If  no  time  and 
place  has  been  fixed  for  the  performance  of 
the  contract,  then,  in  the  contemplation  of 
law,  it  Is  to  be  carried  out  within  a  reasona- 
ble time.  If  the  time  and  place  have  been 
appointed  for  the  performance  of  the  agree- 
ment, there  is  no  necessity  for  the  averment 
of  an  offer  to  perform.  In  such  a  case,  if  it 
be  averred  that  the  party  was  there,  and 
was  willing  and  ready  to  perform  her  part 
of  the  engagement,  and  the  defendant  was 
absent,  or  refused  to  do  what  the  agreement 
required  of  him,  such  allegations  would  be 
sufficient  Burks  ▼.  Shain,  2  Bibb,  341,  6 
Am.  Dec.  616;  Fible  v.  Caplinger,  13  B. 
Mon.  464;  Bumham  v.  Corn  well,  16  B.  Mon. 
284,  63  Am.  Dec.  529.  In  this  case  the  mar- 
riage contract  was  to  be  performed  some  day 
In  July  at  a  designated  place.  It  is  averred 
that  she  was  there  during  that  month,  and 
was  ready  and  willing  to  carry  out  her  part 
of  the  agreement,  and  he  had  failed  to  carry 
out  his  agreement  We  are  of  the  opinion 
that  the  petition  was  sufficiently  definite  as 
to  the  time,  and  that  the  facts  alleged  con- 
stituted a  cause  of  action.  It  was  not  nec- 
essary for  her,  subsequent  to  July,  to  offer 
to  marry  defendant,  and  he  refuse,  in  order 
to  constitute  a  breach  of  the  contract.  He 
was  guilty  of  a  breach  of  It  when  be  failed 


to  appear  at  MIddlesborough  in  that  month 
and  marry  appellee. 

On  the  trial  of  the  case  the  evidence  tend- 
ed to  support  the  averments  of  the  petition. 
The  court  properly  instructed  the  Jury  upon 
the  tacts  of  the  case  as  averred  and  proven. 
It  is  urged  tliat  the  court  erred  in  telling 
the  Jury  that  it  It  found  for  the  plaintiff,  it 
should  find  such  a  sum  as  it  believed  from 
the  evidence  would  fairly  compensate  her  for 
defendant's  failure  to  marry  her,  and  for  any 
mortification  of  feelings  suffered  by  her  on 
account  thereof.  The  plaintiff  was  entitled 
to  recover,  if  at  all,  a  sum  sufficient  to  com- 
pensate her  for  the  breach  of  the  contract 
and  for  «ny  mortification  of  feelings  suffer- 
ed by  her  on  accoimt  of  such  failure,  not  to 
exceed  the  amount  claimed.  It  is  suggested 
that  the  court  erred  in  refusing  to  allow  wit- 
ness to  testify  that  an  order  on  him  In  favor 
of  the  plaintiff  had  been  paid  at  his  store 
diuring  July,  1901.  The  purpose  in  offering 
this  testimony,  we  presume,  was  to  show 
that  she  was  not  at  MIddlesborough  during 
that  month.  It  would  not  at  all  tend  to 
show  that  she  was  not  in  MIddlesborough 
during  that  month  to  prove  the  payment  of 
the  order,  it  not  being  claimed  that  she  was 
present  and  received  payment  of  the  order. 

The  Judgment  is  affirmed. 


HOSKINS  et  al.   v.   SOTTTHBRN  NAT. 

BANK  et  al. 

(Court  of  Appeals  of  Kentnclqr.    Ainil  23, 

1903.) 

APPEAL     BOND— ACTION  —  PETITION  —  SCPFI- 
CIBNC3T— DEMURRER  TO  ANSWER— CAR- 
RYING BACK  TO  PETITION. 

1.  Demurrer  to  the  answer  should  be  car- 
ried back  to  the  petition,  if  the  petition  be  de- 
fective. 

2.  The  petition  in  an  action  on  an  appeal  bond 
is  defective  if  it  fails  to  allege  that  a  super- 
sedeas was  issued  by  the  clerk  following  the 
execution  of  the  bond. 

Appeal  from  Circuit  Court  Jefferson 
County;  Common  Pleas  Division. 

"Not  to  be  officially  reported." 

Action  by  the  Southern  National  Bank 
and  others  against  R.  H.  Hosklns  and  oth- 
ers. Judgment  for  plaintiffs,  and  defend- 
ants appeal.    Reversed. 

Lane  &  Harrison,  for  appellants.  B.  H. 
Toung,  M.  W.  Ripy,  and  E.  0.  Walde,  for 
appellees. 

SETTLE,  J.  This  IS  an  action  upon  an 
appeal  bond,  which  was  executed  by  one 
Battle  Williams,  and  appellants  R.  H.  and 
J.  C.  Hosklns,  as  her  sureties,  to  stay  pro- 
ceedings on,  and  prevent  the  collection  of, 
a  Judgment  rendered  in  the  Jefferson  cir- 
cuit court,  common  pleas  division,  against 
Bettle  Williams,  and  In  favor  of  the  Farm- 
ers' &  Drovers'  Bank,  pending  an  appeal 
which  was  brought  to  this  court  by  Bettle 
Williams  in  an  affort  to  reverse  the  Jndg- 

S  1.  Bee  Pleading,  TO).  19,  C«nt  Dig.  |  6tt. 
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ment  mentioned.  The  Judgment  appealed 
from  was,  however,  duly  affirmed  by  this 
court,  with  damages;  and  Bettie  Williams 
having  thereafter  failed  to  fully  pay  and 
satisfy  the  Judgment  and  damages  standing 
against  her,  and  the  same  having  been  as- 
signed by  the  Farmers'  &  Drovers'  Bank  to 
the  Southern  National  Bank,  the  latter  seeks 
by  this  action  to  recover  of  the  sureties 
in  the  appeal  bond  the  sum  and  balance  due 
it  on  the  assigned  Judgment  Answer  was 
filed  by  the  sureties,  appellants  B.  H.  and  J. 
C.  Hosklns,  In  which  several  matters  of  de- 
fense were  set  up  and  relied  on.  A  general 
demurrer  was  filed  to  the  answer  by  appel- 
lees, and,  the  answer  being  defective  and 
insufficient,  the  demurrer  was  sustained  by 
the  court,  to  which  appellants  excepted,  and 
thereafter  they  filed  an  amended  answer,  to 
wMch  appellees  filed  a  reply.  The  case  was 
then  referred  to  the  commissioner  to  take 
proof,  and  to  make  a  report  as  to  the 
amount  due  from  appellants  on  the  appeal 
bond.  His  report  was  made,  and,  though 
excepted  to  on  various  grounds  by  appel- 
lants, it  seems  to  have  been  confirmed  by 
the  lower  court,  and  Judgment  duly  entered 
for  the  amount  shown  thereby  to  be  due, 
and  for  which  appellants  are  liable  on  the 
bond,  from  which  Judgment  this  appeal  is 
prosecuted. 

Practically,  but  one  ground  is  ■  urged  for 
the  reversal  of  the  Judgment  appealed  from, 
and  tliat  is  that  the  petition  is  fatally  de- 
fective, In  that  it  is  not  affirmatively  al- 
leged therein  tliat  the  appeal  or  supersedeas 
bond  was  executed  before,  or  taken  by  or 
approved  by,  the  clerk  of  the  court  render- 
ing the  Judgment  appealed  from,  and,  fur- 
ther, that  it  is  not  averred  in  the  petition 
that  a  supersedeas  was  issued  by  the  clerk 
because  and  In  consequoice  of  the  execu- 
tion of  the  appeal  bond.  The  record  fails 
to  show  that  a  demurrer  was  filed  to  the 
petition,  and  it  must  therefore  be  assumed 
that  none  was  filed;  but  as  it  does  appear 
tliat  a  general  demurrer  was  filed  by  appel- 
lees to  the  answer,  which  was  sustained  by 
the  lower  conrt,  and  that  appellants  except- 
ed to  the  Judgment  sustaining  the  demur- 
er, if  the  alleged  defects  in  the  petition  are 
to  be  regarded  as  fatal  to  the  cause  of  ac- 
tion therein  attempted  to  be  stated,  the  de- 
murrer should  have  been  carried  I>ack  to 
the  petition,  and  sustained  by  the  lower 
court,  and,  as  this  was  not  done,  the  fail- 
ure of  the  court  to  so  rule  should  be  treated 
as  error,  excepted  to  at  the  time,  which  may 
be  reviewed  by  this  court 

Waiving  the  question  of  whetlier  it  was 
necessary  for  the  petition  to  contain  an  aver- 
ment to  the  effect  that  the  bond  sued  on 
was  duly  executed  before  or  to  the  clerk 
of  the  conrt,  we  are  constrained,  in  view  of 
the  repeated  adjudications  of  this  court  to 
tliat  effect,  to  bold  that  the  failure  to  al- 
lege in  the  petition  that  a  supersedeas  was 
issued  by  the  clerk,  following  the  execution 


of  the  bond,  was  and  is  fatal  to  a  right  of 
recovery  on  the  bond;  in  other  words,  that 
without  an  averment  in  the  petition  of  that 
fact,  it  does  not  state  a  cause  of  action. 

In  Reed  v.  Lander,  6  Bush,  598,  it  was 
held  by  this  court  that  a  Judgment  is  not 
superseded  by  the  execution  of  an  appeal 
bond,  nor  until  an  order  of  supersedeas  is 
issued  by  the  proper  clerk  as  provided  by 
the  Civil  Code;  hence  in  that  case  the  Court 
of  Appeals  refused,  on  the  affirmance  of  a 
Judgment,  to  award  10  per  cent  damages, 
because  an  order  of  supersedeas  had  not 
been  issued.  In  Jones  v.  Green,  12  Bush, 
127,  suit  was  instituted  upon  an  appeal 
bond.  The  petition  set  out  the  proper  execu- 
tion of  the  bond,  and  ttiat  the  principal,  by 
executing  the  bond,  "thereby  procured  a  su- 
persedeas from  said  clerk,  superseding  plain- 
tiff's said  Judgment  •  •  *"  The  answer 
filed  to  the  petition  was  fatally  defective. 
A  demurrer  was  sustained  to  it  and,  no 
further  defense  being  made.  Judgment  went 
against  the  defendants.  They  appealed,  and 
in  this  court  insisted  that  the  demurrer 
filed  to  the  answer  should  have  been  carried 
back  to  the  petition.  Hence  the  inquiry 
was  whether  the  petition  set  out  a  cause  of 
action.  In  discussing  that  question,  this 
court  said:  "But  it  is  not  averred,  as  a 
substantive  and  specific  fact,  that  a  superse- 
deas was  issued  at  all.  The  allegation  is 
that  the  Judgment  debtor  executed  the  bond 
sued  on,  and  thereby  procured  a  supersedeas 
from  said  clerk,  superseding  the  plaintiff's 
said  Judgment.  •  •  •  As  the  mere  exe- 
cution of  the  bond  did  not  obstruct  appel- 
lee in  the  collection  of  his  Judgment,  as  he 
fails  to  allege  in  direct  terms  that  a  su- 
persedeas was  Issued  at  all,  and  as  his  pe- 
tition shows  that  all  the  steps  relative  to 
the  bond  and  the  supersedeas  were  taken  by 
the  clerk  of  the  circuit  court;  and  as  it 
fails  to  state  facts  showing  that  said  clerk 
had  the  authority  to  do  more  than  to  ac- 
cept the  bond,  and  forward  a  copy  thereof 
to  the  clerk  of  this  court,  it  is  manifestly 
insufficient  The  Judgment  must  be  revers- 
ed. The  cause  is  remanded,  with  instruc- 
tions to  the  circuit  court  to  carry  the  demur- 
rer back  to  the  petition,  and  to  sustain  it" 
etc.  It  will  be  obsurved  that  the  condition 
of  the  pleadings  in  the  case  supra  presents 
a  case  strikingly  similar  to  the  one  at  bar. 
It  will  also  be  observed  that  the  petition 
in  this  case  does  not  even  attempt  to  al- 
lege the  issual  of  a  supersedeas,  and  that 
this  omission  is  not  cured  or  supplied  by 
any  statement  or  averment  in  the  answer 
filed  by  appellants.  A  more  recent  deliver- 
ance of  this  court  on  the  question  under  con- 
sideration will  be  found  in  the  case  of  The 
O.  &  N.  R.  Co.  V.  Barclay's  Adm'r,  43  S.  W. 
177,  wherein  It  is  said:  "A  further  objection 
urged  to  the  right  of  appellee  to  prosecute 
this  action  is  the  averment  in  the  petition 
that  the  father  of  Hugh  Barclay,  Jr.,  had, 
previous  to  the  order  appointing  appellee  ad- 
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minlstrator,  applied  to  the  coanty  coart  to 
be  appointed;  that  the  same  order  which 
appointed  appellee  dented  the  father's  ap- 
plication, and  he  thereupon  took  an  appeal 
from  the  order,  executed  a  supersedeas  bond, 
and  took  all  other  necessary  steps  to  bring 
up  the  Judgment  and  proceedings  of  the 
county  court  to  the  circuit  court  for  review 
and  reversal;  and  that  said  appeal  was  then 
pending  In  the  circuit  court.  This  pleading, 
however,  does  not  state  that  a  supersedeas 
was  ever  issued.  Unless  a  supersedeas  was 
issued,  thoe  was  no  stay  of  proceedings  up- 
on the  Judgment  appealed  from.  •  •  • 
We  regard  the  Issuance  of  the  supersedeas 
as  a  necessary  averment."  The  foregoing 
decisions  are  based  upon  the  well-known 
provisions  of  the  Civil  Code,  which  remain 
as  they  were  when  the  earliest  of  the  cases 
herein  cited  was  decided.  Under  these  au- 
thorities, we  must  hold  that  the  appellees' 
petition  does  not  state  a  cause  of  action,  as 
it  failed  to  allege  that  an  order  of  superse- 
deas was  issued  to  stay  proceedings  on  the 
Judgment  from  which  the  former  appeal  was 
taken. 

The  Judgment  of  the  lower  court  in  this 
case  Is  therefore  reversed,  and  the  cause  re- 
manded, with  directions  to  the  lower  court 
to  carry  the  demurrer  back  to  the  petition 
and  to  sustain  it,  and  for  such  other  pro- 
ceedings as  may  not  be  inconsistent  with 
this  opinion. 


CLARE  ▼.  liEXINGTON  STOVBWORKS. 

(Court  of  Appeals  of  Kentucky.    April  23, 
1903.) 

"Not  to  be  officially  reported." 
On    petition   for   rehearhig.    Petition   de- 
nied. 

For  original  opinion,  see  72  S.  W.  286. 

Geo.  C.  Webb,  for  appellant.  Forman  & 
Forman  and  A.  M.  Baker,  for  appellee. 

SETTLE,  J.  Appellee  petitions  for  a  mod- 
ification of  the  opinion  here,  and  complains 
that  the  following  expressions  In  the  opinion: 
"So,  after  all,  it  may  be  inferred  from  the 
facts  adduced  upon  the  trial  in  the  lower 
court  that  the  note  and  policy  were  lost  to 
appellant  by  the  negligence  of  appellee's 
general  manager;"  and  further  that  "the 
money  would  immediately  have  been  obtain- 
ed on  It  [referring  to  the  life  policy],  but  for 
the  negligence  of  appellee's  agent  in  putting 
it  into  the  hands  of  an  unreliable  man"— may 
be  construed  by  the  lower  court  as  a  Judi- 
cial assertion  on  the  part  of  this  court  that 
said  facts  not  only  establish  the  negligence 
of  the  agent,  but  are  conclusive  of  the  issue 
on  that  point. 

The  language  objected  to  was  not  Intended 
to  have  that  effect.  It  merely  expresses  the 
views  and  conclusions  of  this  court  upon  the 
evidence  adduced  upon  the  trial  had  in  the 
lower  court    It  will  not  prevent  that  court 


from  submitting  to  the  Jury,  under  proper 
instructions,  as  directed  In  the  opinion,  the 
question  of  whether  the  manager  of  appellee, 
to  whom  appellant  Intrusted  the  note  and 
policy,  was  negligent  In  the  performance  of 
the  duty  required  of  him  in  the  matter  of 
procuring  the  money  thereon.  The  obvious 
meaning. of  the.  language  complained  of  Is 
that  the  record  l)efore  this  court  furnished 
evidence  of  negligence  on  the  part  of  appel- 
lee's manager,  which,  upon  the  state  of  case 
presented,  would  make  it  liable;  bat  on  tbe 
trial  yet  to  occur  tbe  evidence  may  not  t>e 
the  same,  or  evidence  may  be  introduced  by 
appellee  that  will  wholly  disprove  such  neg- 
ligence. 
The  petition  for  modification  Is  overruled. 


CANFIELD  T.  CITY  OP  NBWPOKT. 

(Court  of  Appeals  of  Kentucky.    April  22, 

1903.) 

CITT    STREET— OPEN   MANHOLE-WANT    OT 
ACTUAL.  NOTICE— CTTT'S  LIABILITT— 
DURATION  OF  DEFECT. 
1.  Boys  opened   a   manhole   in   a   street    one 
forenoon,  and  a  barrel  was  immediately  placed 
over  it  by  a  dtisen.    This  was  removed  at  night 
by  some  unauthorized  person,  and  before  day- 
light an  accident  was  occasioned.    Held  that, 
iu  tbe  absence  of  actual  notice,  the  dty  -was 
not  liable. 

Appeal  from  Circuit  Court,  Campbell  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  P.  J.  Canfield  against  tbe  dty  of 
Newport  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Phil  J.  Ryan,  for  appellant  Aubrey  Bar- 
bour, for  appellee. 

BURNAM,  0.  J.  The  appellant  Patrick  J. 
Canfield,  brought  this  suit  against  the  appel- 
lee, the  city  of  Newport  to  recover  damages 
for  Injuries  which  resulted  from  faUlng  Into 
a  manhole  In  the  gutter  at  the  southeast  cor- 
ner of  Saratoga  and  Fifth  streets  in  the  city 
of  Newport  which  he  alleges  the  defendant 
negligently  and  knowingly  permitted  to  re- 
main open  and  unguarded.  The  testimony 
shows  that  on  a  Sunday  morning  in  October. 
1890,  between  11  and  12  o'clock,  some  boys 
took  the  iron  covering  from  this  manhole  to 
release  a  cat  which  had  fallen  into  the  sewer. 
and  that  when  they  attempted  to  replace  the 
lid  it  fell  into  the  hole,  which  was  some  nine 
feet  deep;  that  a  dtisen  who  lived  in  the 
Tidnlty  Immediately  placed  a  barrel  over 
the  hole,  and  weighted  it  down  with  rocks. 
thus  furnishing  an  effectual  barricade  against 
acddents;  that  It  remained  in  tliis  position 
during  the  day,  but  was  removed  by  some 
-unauthorized  person  during  the  foUoMrlng 
night;  that  the  appellant,  Patrick  J.  Canfield. 
fell  into  this  hole  on  Monday  morning,  before 
daylight  while  on  his  way  trom  his  home  to 
tbe  butcher  shop.     The  testimony  falls   to 

V  1.  Sm  Mttnicipal  Corporatlona,  toL  M,  Cant,  ois- 
I  1648. 
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show  at  what  bonr  or  by  whom  the  barrel 
-was  taken  from  over  the  hole,  or  tbat  the  city 
aathoritles  had  notice  that  the  coTering  had 
been  removed. 

A  city  Is  not  responsible  for  accidents  which 
happen  In  Its  streets  as  the  result  of  defects 
caused  by  the  acts  of  persons  not  connected 
with  its  government,  nnless  such  defect  baa 
existed  for  such  a  length  of  time  and  under 
snch  circumstances  that  the  city,  or  Its  of- 
ficers, In  the  exercise  of  proper  care  and  dili- 
gence, ought  to  have  obtained  knowledge  of 
It.  See  KlUott  on  Roads  and  Streets,  i  628; 
City  of  Covington  v.  Asman  (Ky.)  68  S.  W. 
646.  There  was  no  defect  In  the  covering  of 
this  manhole  before  it  was  interfered  with 
by  unauthorized  persons,  and  the  placing  of  a 
barrel  over  it  appears  to  have  been  a  reason- 
able precaution  against  accidents,  although 
not  taken  by  the  city,  and  no  injury  would 
have  resulted,  except  for  the  unauthorized  re- 
moval of  It  from  the  hole  some  time  during 
Sunday  night.  The  facts  In  the  case  do  not, 
therefore,  warrant  a  presumption  of  negli- 
gence on  the  part  of  the  city  of  Newport, 
and  we  think  the  trial  court  properly  directed 
the  Jury  to  find  a  verdict  for  appellee. 

Judgment  affirmed. 


HATFIELD  et  al.  v.  ESTEP  et  al. 

(Court  of  Appeals  of  Kentucky.    April  23, 

1808.) 

WILt-CONSTRUCTION— DEVISE— PROPBRTT 
COVERED. 

1.  Testator  divided  his  realty  among  his  chil- 
dren by  what  was  apparently  an  equal  appor- 
tionment. He  gave  a  daughter  "all  the  lands 
•  •  •  I  hold  above  Elijah  Fuller's  line  on 
the  BUI  Allen  Branch."  Testator  owned  a 
tract  on  this  branch,  which,  however,  extended 
across  the  ridge  onto  other  braDcbes  of  the 
main  stream.  Testator's  other  lands  did  not 
adjoin  the  portion  beyond  the  ridge.  If  the 
daughter  were  given  the  whole  tract,  it  would 
but  make  her  equal  to  the  other  devisees.  Held, 
that  the  clause  "on  the  Bill  Allen  Branch" 
would  be  construed  as  referring  to  the  Elijah 
Fuller  line,  and  not  to  the  tract,  the  whole  of 
which  tJie  daughter  would  take. 

Appeal  from  Circuit  Court,  Pike  county. 

"Not  to  be  officially  reported." 

Suit  between  Dorcas  Hatfield  and  others 
and  Phoebe  Estep  and  others.  Judgment  for 
Estep,  and  Hatfield  and  others  appeal.  Af- 
firmed. 

Belcher  &  Harman,  for  appellants.  J.  F. 
Butler  and  Roscoe  Vanover,  for  appellees. 

(yBBAB,  J.  Joseph  Hatfield,  deceased,  by 
a  will  which  has  been  admitted  to  record, 
disposed  of  all  his  estate,  consisting  mainly 
of  lands  in  Pike  county,  dividing  It  among 
bis  children  and  widow,  by  what  was  ap- 
parently an  equal  apportionment.  By  the 
seventh  clause  of  his  will  he  devised  to  ai>- 
pellee  Phcebe  Estep,  his  daughter,  as  follows: 
"I  give  to  my  daughter  Phoebe  Estep  all  the 
lands  and  premises  I  bold  above  Elljab  Ful- 


ler's line  on  the  Bill  Allen  Branch."  As  a 
matter  of  fact,  decedent  ovnted  a  tract  of 
land  on  the  Bill  Allen  Branch,  but  it  extend- 
ed across  the  ridge  onto  the  waters  of  other 
branches  of  the  main  stream,  of  which  the 
Bill  Allen  Branch  was  a  tributary.  The  re- 
mainder of  the  testator's  land  did  not  ad- 
join the  particle  beyond  the  ridge  mentioned. 
The  evidence  is  conclusive  that,  if  all  of  the 
land  in  that  tract  lying  above  Elijah  Fuller's 
line  is  given  to  appellee  Phoebe  Estep,  it 
would  not  more  than  equalize  her  with  tes- 
tator's other  children.  The  will  manifests 
no  purpose  on  the  part  of  tbe  testator  to  dis- 
criminate among  his  children.  This  fact  and 
the  location  of  the  property  all  tend  to  con- 
firm the  belief  that  the  testator  intended  by 
the  description  to  give  to  appellee  all  of  that 
tract  of  land.  The  expression,  "all  the  land 
and  premises  I  hold  above  Elijah  Fuller's 
line  on  the  Bill  Allen  Branch,"  in  view  of  tbe 
other  circumstances  of  the  case  shown,  is 
susceptible  of  the  construction,  and  we  are 
inclined  to  believe  it  was  the  testator's  mean- 
ing, that  be  gave  to  this  daughter  all  of  the 
land  that  he  owned  in  that  vicinity  which 
was  above  a  line  on  the  BUI  Allen  branch 
known  as  "Elijah  Fuller's  Line."  This  con- 
struction gives  to  tbe  appellee  the  whole  of 
the  boundary  in  dispute.  Such  was  the 
Judgment  of  the  learned  chancellor  who  tried 
this  case. 
Tbe  Judgment  is  affirmed. 


LEAK'S  HEIRS  v.  LEAK'S  EX'B. 

(Court  of  Appeals  of  Kentucky.    April  22, 
1903.) 

WILL— PROBATE— CIRCUIT    COURT— POWER    TO 
DETERMINE  VALIDITT  OF  DEVISE. 

1.  Under  Ky.  St  {f  4849,  4850,  4859,  au- 
thorizing the  county  court  to  try  the  question 
of  whether  the  instrument  offered  for  probate 
Is  or  is  not  the  will  of  the  deceased,  and  pro- 
viding for  au  appeal  to  tbe  circuit  court  and 
Court  of  Appeals,  tbe  circuit  court,  on  appeal 
from  an  order  of  the  county  court  refusing  pro- 
bate of  a  will,  cannot  determine  whether  cer- 
tain devises  are  void  for  uncertainty. 

Appeal  from  Circuit  Court,  Pulaski  County. 

"Not  to  be  officially  reported." 

Proceeding  by  H.  6.  Scudday,  executor,  to 
probate  the  will  of  Victoria  Ann  Leak,  de- 
ceased. From  a  Judgment  of  the  circuit  court 
reversing  an  order  of  the  county  court  deny- 
ing probat>v  the  heirs  appeal.    Affirmed. 

O.  H.  Waddle,  for  appellants.  V.  P.  Smith, 
for  appellee. 

B.\.RKER,  J.  Mrs.  Victoria  Ann  Leak 
died  Intestate,  In  the  county  of  Pulaski,  Ky., 
which  was  her  residence.  By  her  will,  after 
the  payment  of  her  debts  and  funeral  ex- 
penses, she  devised  her  entire  estate,  consist- 
ing of  some  $4,0U0  worth  of  real  estate  In 
Texas,  to  the  Rev.  H.  O.  Scudday,  In  trust 
for  the  benefit  of  several  religious  and  cbari- 
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table  purposes  therein  named.  The  tmstee 
was  appointed  sole  executor  of  tbe  testa- 
ment On  the  leth  day  of  June,  1902,  the  ex- 
ecutor, H.  G.  Scudday,  offered  to  probate  the 
will  In  question  In  the  Pulaski  county  court. 
This  being  resisted  by  the  heirs  at  law  of 
Mrs.  Leak,  the  judge  of  the  county  court 
overruled  the  motion  to  probate,  because  the 
charitable  and  religious  devises  therein 
made  were  so  indefinite,  and  uncertain  as  to 
be  void.  From  this  judgment  of  the  county 
court,  an  appeal  was  taken  to  the  PulasM 
circuit  court,  where,  for  the  purpose  of  the 
trial,  the  following  written  agreement  was 
entered  Into  by  counsel  for  the  contestants 
and  contestee,  respectively: 

"It  is  agreed,  for  the  purpose  of  the  trial 
of  the  contest  of  the  paper  purporting  to  be 
the  last  will  and  testament  of  Victoria  Ann 
Leak,  that  said  Leak  died  in  Pulaski  county, 
Ky.,  and  that  her  estate  consists  of  real  es- 
tate In  the  state  of  Texas  of  about  the  value 
of  $4,000;  that  at  her  death  she  was  a  citi- 
zen and  resident  of  Pulaski  county,  Ky.;  and 
that  Joseph  A.,  Emory  P.,  and  Jessie  O. 
Boring  all  are  her  nephews  and  niece  and  her 
next  of  kin  and  heirs  at  law." 

On  the  8tb  day  of  July,  1902,  the  appeal 
'came  on  for  trial  In  the  Pulaski  circuit  court, 
and,  no  jury  having  t)een  demanded,  the  law 
and  the  facts  were  tried  by  the  court,  and,  the 
case  having  been  heard  and  submitted,  the 
following  judgment  was  entered: 

'This  case  came  on  and  was  heard,  and  the 
court,  being  advised.  Is  of  the  opinion  that 
the  grounds  of  contest  filed  by  Joseph  A. 
Boring,  etc.,  cannot  properly  be  heard  on  the 
motion  to  probate  the  will,  and  the  said  pro- 
test and  grounds  are  overruled  and  dismiss- 
ed, and  It  Is  adjudged  that  H.  O.  Scudday, 
executor  nominated  In  the  said  will,  recover 
of  the  said  contestants  all  of  his  costs  occa- 
sioned by  this  contest.  It  Is  now  adjudged 
that  the  paper  filed  and  offered  as  the  last 
will  and  testament  of  Victoria  Ann  Leak  Is 
tbe  last  will  and  testament  of  Victoria  Ann 
Ijeak,  and  It  is  now  ordered  that  said  paper 
be  delivered  to  the  clerk  of  the  Pulaski  coun- 
ty court  by  the  clerk  of  this  court,  and  tbe 
judge  of  the  Pulaski  county  court  is  hereby 
directed  and  ordered  to  receive  the  same  as 
the  last  will  and  testament  of  said  Leak,  and 
order  that  same  be  put  to  record  In  said 
court  as  such.  To  all  of  which  the  contestees 
except,  and  pray  an  appeal  to  the  Court  of 
Appeals,  which  is  granted." 

The  first  question  presented  on  this  appeal 
is  whether  or  not  the  circuit  court  erred  in 
holding  that  the  only  question  before  it  on 
the  appeal  was  whether  tbe  Instrument  pur- 
porting to  be  the  last  will  and  testament  of 
Mrs.  Victoria  Ann  Leak  was,  or  not,  her  last 
will  and  testament,  and  refusing  to  go  Into 
the  question  of  whether  or  not  the  charitable 
and  religious  bequests  therein  made  were 
void  for  uncertainty.  We  have  been  cited  to 
no  adjudicated  case  bearing  upon  this  ques- 
tlon.  and  are  therefore  relegated  for  its  solu- 


tion to  the  language  of  fbe  Matute  relating 
to  the  subject-matter. 

Section  4849  of  the  Kentucky  Statutes  pro- 
vides that  "wills  shall  be  proved  before,  and 
admitted  to  record  by,  the  county  court  of  tbe 
county  of  the  testator's  residence;  If  he  had 
no  known  place  of  residence  In  this  common- 
wealth, and  land  Is  devised,  then  in  the  coun- 
ty where  the  land  or  part  thereof,  lies;  if  no 
land  Is  devised,  then  In  the  county  where  he 
died,  or  that  wherein  his  estate,  or  part  there- 
of, shall  be,  or  where  there  may  be  any  debt 
or  demand  owing  to  him." 

Section  4850:  "An  appeal  may  be  taken 
from  the  county  court  to  the  circuit  court  of 
the  same  county,  and  thence  to  the  Court  of 
Appeals,  from  every  judgment  admitting  a 
win  to  record  or  rejecting  It.  The  circuit 
court  shall  try  both  law  and  facts  unless  a 
jury  be  required.  The  Court  of  Appeals  shall 
not  hear  any  matter  of  fact  pertaining  there- 
to, other  than  such  as  may  be  certified  from 
the  circuit  court;,  and  the  same  effect  shall  be 
given  to  tbe  verdict  of  a  jury  in  a  will  case 
as  is  given  to  the  verdict  of  a  jury  in  other 
dTil  cases.    •    •    •" 

Section  4859:  "When  the  proceeding  Is  tab- 
en  to  the  circuit  court,  all  necessary  parties 
shall  be  brought  before  the  court  by  the  ap- 
pellant; and  upon  the  demand  of  any  of  tbe 
parties  a  jury  shall  be  Impaneled  to  try 
whether  or  how  much  of  any  testamentary 
paper  produced  Is,  or  Is  not,  the  last  will  of 
the  testator.  If  no  jury  Is  demanded,  the 
court  shall  determine  that  question,  and  the  i 
final  decision  given  shall  be  a  bar  to  any  oth- 
er proceeding  to  call  the  probate  or  rejection 
of  the  will  in  question— subject  to  the  right 
of  appeal  to  the  Court  of  Appeals  as  herein 
before  named;  but  nothing  in  this  section 
shall  preclude  a  court  of  equity  from  Its  Ju- 
risdiction to  impeach  such  final  decision,  for 
such  reason  as  would  give  it  jurisdiction  over 
any  other  judgment  at  law." 

It  will  be  observed  that  these  sections  of 
the  statute  only  authorize  the  court  to  try 
the  question  of  whether  the  instrument  offer- 
ed for  probate  is,  or  Is  not,  the  last  will  and 
testament  of  the  decedent  There  is  no  au- 
thority given  by  the  statute  to  construe  the 
instrument  purporting  to  be  tbe  will.  If  the 
paper  is  shown  by  the  evidence  to  have  been 
executed  according  to  the  provisions  of  the 
statute,  and  the  testator  was  of  sound  mind  i 
.and  disposing  memory,  and  unconstrained  by  | 
fraud  or  undue  influence,  then  the  Instra- 
ment  must  be  admitted  to  probate. 

As  to  whether  or  not  certain  devises  are 
void  for  uncertainty,  or  for  any  other  rea- 
son, that  can  be  determined  in  a  proceed- 
ing to  put  the  instrument  In  execution;  but 
upon  an  appeal  from  an  ordw  of  the  county 
court  probating,  or  refusing  to  probate,  a  -writ- 
ing purporting  to  be  a  will,  the  only  question 
Is  whether  or  not  It  was  the  will  of  the 
decedent. 

As  the  learned  judge  of  the  circuit  court  m> 
held  In  this  case.  It  is  affirmed. 
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tn  evidence  by  three  or  four  other  witnesses, 
.upon  as  many  occasions,  that  they  heard 
her  demanding  of  him  the  deed,  and  stating 
to  him  that,  "You  know  that  you  promised 
me  that  you  would  return  to  me  the  deed 
after  you  had  shown  It  to  your  Virg^lnla  peo- 
ple." The  appellant  would  not  affirm  or  de- 
ny the  statement.  Atter  they  left  Atlantic 
City  they  traveled  together  as  far  as  Cincin- 
nati, she  golug  to  her  home,  and  he  to  Clarks- 
burg, W.  Va.,  and  there  he  remained  for  two 
or  three  weeks,  during  which  time  she  wrote 
him  some  three  or  four  letters,  professing 
excessive  love  for  him,  without  any  refers 
ence  to  property  or  business  matters.  It  ap- 
pears that  while  they  were  at  Atlantic  City, 
and  after  they  had  been  there  but  a  few 
days,  the  appellant  placed  In  the  lap  of  ap- 
pellee an  unaddressed  envelope  containing  a 
letter,  and  left  the  room,  which  letter  Is  as 
follows: 

"My  Dear  Wife.  Yon  now  know  that  yon 
have  married  no  adventurer,  but  one  whose 
motives  are  pure,  and  only  ambition  to  make 
you  happy.  I  have  most  flattering  prospects, 
and,  as  you  well  know,  it  Is  within  my  reach 
to  obtain  a  position  of  honor  and  influence.  I 
win  admit  that  from  your  story  of  the  past, 
that  you  have  been  the  most  self-sacrificing 
woman  in  existence;  but  while  that  is  true, 
I  feel  that  the  request  which  I  am  about  to 
make  is  not  an  unreasonable  one  (and  if  so,  I 
hope  it  shall  be  denied  me).  It  is  needless  for 
me  to  tell  you  that  I  am  happily  married,  for 
you  have  already  placed  more  love  and  sun- 
shine into  my  life  than  I  have  ever  experi- 
enced before,  and  I  shall  love  and  cherish  you 
as  long  as  ever  I  shall  live.  My  youth  and 
diffidence  alone  prevents  me  from  saying  to 
you  in  person  what  I  now  write  you.  Tou 
have  wealth  and  honor;  I  am  full  of  energy 
and  ambitions;  two  things  that  go  together 
to  bring  about  the  grandest  and  highest  ac- 
complishments in  life.  And  with  your  love 
and  assistance,  I  con  make  the  whole  com- 
munity marvel  at  our  advancement  and 
achievements.  I  am  certainly  proud  of  you, 
and  I  shall  never  regret  the  step  I  have  taken. 
I  shall  so  conduct  my  future  as  to  never  give 
you  cause  to  believe  me  other  than  you  hope 
me  to  be.  It  is  within  your  power  to  make 
me  the  happiest  man,  aa  well  as  place  me  in 
a  position  of  influence,  which  honor  I  hope 
you  to  share  with  me.  I  know  that  it  is  your 
intention  to  do  a  good  part  by  me  sometime, 
and  I  perhaps  flatter  myself,  when  I  tell  you 
that  I  believe  that  you  have  sufficient  confi- 
dence of  doing  so  now.  I  am  going  to  ask 
you  to  give  me  one-half  of  the  farm,  which 
will  give  me  a  standing  before  the  world,  and 
I  shall  later  prove  myself  worthy  of  the  trust 
and  generosity.    I  will  get  that  appointment. 


and  we  will  live  by  outselvft  and  for  our- 
selves, and  In  defiance  of  what  the  outside 
world  may  think.  What  matter  it  if  I  am 
young,  so  long  as  I  love  you,  and  is  it  not  bet- 
ter tliat  you  should  have  the  love,  care  and 
protection  of  a  young  man  during  the  hours 
of  sickness  and  affliction  which  may  come  to 
every  one,  sometime  in  their  life.  In  conclu- 
sion I  will  say  that  It  matters  not  what  your 
decision  be,  I  shall  always  love  you.  Scot- 
land." 

It  appears  from  the  evidence  that  this  let- 
ter was  typewritten,  except  the  address  and 
signature.  And  it  further  appears  from  the 
evidence  that  appellant  had  but  one  hand,  and 
there  is  nothing  in  the  evidence  showing  that 
he  had  a  typewriter  with  him,  and  it  is  dif- 
ficult to  understand  how  he  procured  this 
typewritten  letter  unless  he  obtained  the  as- 
sistance of  some  one,  and  there  is  no  evidence 
that  he  had  any  acquaintances  in  the  city  ex- 
cept a  brother  and  a  cousin,  who  was  a  law- 
yer, who  happened  to  be  visiting  in  the  city 
at  the  same  time.  It  is  possible  that  be  re- 
ceived aid  from  one  or  both  of  them. 

Considering  their  short  acquaintance,  the 
disparity  in  their  ages,  that  their  marriage 
had  occurred  only  some  12  or  16  days  before 
the  letter  was  handed  to  appellee  by  appel- 
lant, that  he  had  been  with  her  all  the  time 
since  their  marriage  In  a  strange  city,  that 
he  bad  been  to  see  a  lawyer  to  ascertain  the 
rights  and  Interests  of  a  husband  In  the  wife's 
property  in  the  state  of  Kentucky,  his  desire 
to  keep  the  matter  from  his  wife's  Kentucky 
friends,  in  getting  the  deed  before  she  arrived 
at  home,  and,  in  connection  with  these  facts, 
the  language  of  this  letter,  and  we  are  Im- 
pressed with  the  idea  that  It  emanated  from 
the  mind  of  a  cool,  calculating,  and  mercenary 
person;  that  his  sole  object  was,  if  possible, 
to  impress  her  with  his  professed  great  love, 
and  flatter  her  by  appealing  to  her  vanity, 
and  in  this  way  to  obtahi  her  property.  E^m 
the  whole  record  we  are  impressed  with  the 
belief  that  possibly  appellant  was  mistaken 
in  his  letter  to  appellee  In  stating  that  he  was 
not  an  "adventurer." 

We  are  of  the  opinion  that  the  deed  was  ob- 
tained from  appellee  under  such  circumstan- 
ces as.  In  law,  amounted  to  fraud,  misrepre- 
sentation, and  improper  and  undue  Influence. 
We  deem  it  unnecessary  and  useless  to  quote 
and  discuss  authorities  with  reference  to  the 
Issues  herein  involved,  but  refer  to  the  cases 
of  WJlson,  etc.,  v.  Winsor,  etc.  (Ky.)  Tl  S.  W. 
495;  Oolding  v.  Ooldlng,  82  Ky.  55;  Smith, 
etc.,  T.  Snowden,  96  Ky.  36,  27  S.  W.  855; 
and  Todd's  Hehrs  t.  Wicklifte,  18  B.  Moa 
908. 

For  the  above  reasons,  the  Judgment  of  tiie 
lower  court  must  be  affirmed. 
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defendants,  and  gave  Jndgment  accordingly. 
Plaintiff  appealed. 

J.  V.  Roberts  and  Ben  Isbell,  for  appel- 
lant.    B.  Bruudldge,  Jr.,  for  appellees. 

RIDDICK,  J.  (after  stating  the  facts). 
This  Is  an  action  to  recover  damages  on  ac- 
count of  fraud  and  deceit  The  complaint 
filed  in  the  case  is  rather  prolix,  and  does 
not  state  the  facts  very  couclsely,  and  this 
may  have  led  to  some  confusion  in  the  trial 
of  the  case.  But  no  objection  Is  made  here 
either  as  to  the  form  or  substance  of  the 
complaint,  so  we  have  treated  the  defects  in 
it  as  cured  by  the  answer  and  the  subse- 
quent trial. 

The  facts,  briefly  stated,  are  that  Hutchin- 
son purchased  from  defendant  Grorman, 
through  his  agent,  defendant  Baugh,  a  bouse 
and  lot  in  the  town  of  Searcy.  As  part  of 
the  consideration  for  the  property,  be  agreed 
to  assume  and  pay  certain  monthly  dues  or 
installments  on  stock  which  one  Audlgier,  a 
former  owner  of  the  premises,  had  agreed  to 
pay  to  the  Arkansas  Building  &  Loan  Asso- 
ciation, to  secure  the  payment  of  which  Au- 
dlgier had  executed  a  mortgage  on  the  prop- 
erty, which  mortgage  was  still  a  valid  and 
subsisting  lien  thereon  for  the  unpaid  por- 
tion of  the  debt  or  dues.  Audlgier  had  bor- 
rowed $750  from  the  association,  and  had 
transferred  to  the  association  stock  of  the 
face  value  of  $1,000,  and  gave  a  bond  se- 
cured by  mortgage,  as  above  stated,  that  be 
would  pay  all  subsequent  dues  on  the  stock 
required  by  the  rules  and  by-laws  of  the 
association.  He  did  not,  it  will  be  noticed, 
agree  to  pay  any  certain  amount,  but  was  to 
pay  the  monthly  dues  until  the  stock  ma- 
tured. In  assuming  this  contract  Hutchinson 
on  his  part  did  not  agree  to  pay  any  certain 
sum,  but  agreed  to  pay  the  subsequent  in- 
stallments required  to  mature  the  stock.  At 
the  time  Hutchinson  purchased  the  property 
this  contract  of  Audlgier  had  been  in  force 
nearly  six  years,  and  only  those  familiar  with 
the  affairs  of  the  association  could  tell  with 
any  degree  of  certainty  what  additional  sums 
would  be  required  to  mature  the  stock.  The 
home  office  of  the  association  was  at  Little 
Rock,  but  Baugh  was  a  stockholder  in  the 
association,  and  was  secretary  of  the  local 
board  at  Searcy.  The  contract  with  Hutch- 
inson was  made  at  Searcy,  and  be  alleges 
that  he  was  induced  to  purchase  the  property 
and  to  assume  the  contract  of  Audlgier  with 
the  building  and  loan  association  by  reason 
of  a  representation  made  by  Baugh  that  $160 
would  be  all  that  was  required  to  pay  this 
debt;  or,  in  other  words,  that  the  balance 
due  to  the  association  was  not  more  than 
$160.  Hutchinson  alleges  that  this  represen- 
tation was  false,  and  he  malies  it  the  basis 
vf  his  action  in  this  case;  but  the  circuit 
Judge  held  that  be  was  estopped  to  maintain 
the  action  by  reason  of  the  fact  that  he  bad 
assumed  the  debt  of  Audlgier  to  the  build- 


ing and  loan  association  as  part  of  the  con- 
sideration named  in  the  deed. 

Now,  this  being  an  action  to  recover  dam- 
ages for  fraud  and  deceit,  we  think  It  la 
clear  that  the  circuit  court  erred  in  holding 
that  the  acceptance  of  the  deed  by  plaintiff, 
and  the  further  fact  that  he  assumed  the 
debt  of  Audlgier  to  the  association,  estopped 
him  from  bringing  this  action.  Plaintiff  is 
not  suing  on  the  contract,  nor  is  he  denying 
his  contract  He  admits  the  contract,  and 
that  he  is  bound  by  It,  but  founds  bis  action 
on  a  tort  by  alleging  that  he  was  induced  to 
make  the  contract  by  reason  of  a  false  rep- 
resentation made  by  defendant  Baugh.  But, 
although  we  are  of  the  opinion  that  the  dr- 
coit  court  erred  In  its  declaration  of  the 
law,  still  we  are  by  no  means  certain  that 
the  evidence  was  sufficient  to  warrant  tbe  re- 
covery by  plaintiff  in  this  action.  In  order 
to  sustain  an  action  for  deceit  the  plaintiff 
must  show  not  only  that  he  was  misled  and 
damaged  by  a  false  representation  concern- 
ing a  material  fact  but  he  must  go  further, 
and  show  that  tbe  defendant  knew  at  the 
time  he  made  it  that  the  represen^tion  was 
false,  or  that  being  ignorant  of  whether  it 
was  true  or  false,  he  asserted  ttiat  it  was 
true,  and  did  so  with  the  intention  to  de- 
ceive the  plaintiff.  Hanger  v.  Bvins,  38  Ark. 
334;  14  Am.  &  Bkig.  Ency.  Law  (2d  Ed.)  86; 
8  Am.  &  ISag.  Ency.  Plead.  &  Prac.  S99,  902. 
Now,  Baugh  testified  that  he  made  no  posi- 
tive statement  as  to  the  amount  of  the  debt 
but  only  gave  an  estimate  ot  the  amount; 
and  the  facts  in  proof  seem  to  support  bis 
testimony.  If  Baugh  stated  to  Hutcliinson 
that  the  balance  due  the  building  and  loan 
association  was  only  $160,  It  is  somewhat 
strange  that  this  amount  was  not  named  in 
the  deed,  or  in  the  written  agreement  In- 
dorsed on  the  bond  of  Audlgier  to  the  asso- 
ciation, by  which  Hutchinson  assumed  and 
undertook  to  carry  out  the  contract  of  Aodi- 
gler.  The  fact  that  no  certain  amount  was 
named  for  this  debt  either  in  the  deed  or  in 
the  contract  of  Hutchinson  assuming  It  tends, 
as  we  think,  to  support  the  statement  of 
Baugh  that  the  amount  was  unknown,  and 
that  his  statement  in  reference  to  the  bal- 
ance due  on  the  debt  was  only  an  estimate, 
and  so  understood  by  Hutchinson.  But' 
while  the  weight  of 'evidence  seems  to  us  to 
favor  the  defendant,  there  was  evidence  to 
the  contrary.  The  testimony  of  Hutchinson 
and  of  Baugh  on  this  pobit  are  directly  hi 
conflict,  and  we  cannot  determine  the  case 
here  on  the  weight  of  evidence  as  it  appears 
to  us.  That  is  a  question  for  the  Jury.  The 
fact  that  Hutchinson  might  have  learned  the 
truth  by  writing  to  the  home  office  of  the 
association  at  Little  Rock  would  be  no  de- 
fense if  Baugh  knowingly  made  a  false  rep- 
resentation as  to  the  amount  of  tbe  debt 
with  intent  to  deceive,  and  thereby  misled 
Hutchinson  to  his  injury. 

While,  as  before  stated,  we  think  there  Is 
not  much  evidence  to  sustain  that  assertion 


Digitized  by 


Google 


Tex.) 


CAMMACK  ▼.  ROGERS. 


796 


of  the  plaintiff,  he  had,  -we  think,  the  right 
to  submit  the  question  to  the  Jury,  and  we 
are  therefore  of  the  oplnIo]>  that  the  court 
«rred  In  directing  a  verdict  For  this  reason 
the  judgment  Is  reversed,  and  cause  remand- 
ed for  a  new  trial. 


CAMMACK  T.  EOaBRS. 

(Supreme  Court  of  Texas.     April  2S,  1903.) 

APPEAlr-SUFFICIENCT    OP   ASSIGNMENT— DIS- 
CRETION OF  COURT  OF  CIVIL  APPEALS. 

1.  An  asslgnmeut  of  error  which  is  insuffl- 
cient  because  it  complains  of  two  distinct  rul- 
ings is  not  aided  by  propositions  and  state- 
ments in  the  brief  explaining  each  of  the  rul- 
ings complained  of. 

2.  The  Court  of  CivU  Appeals  Is  not  derived 
of  authority  to  decide  a  point  defectively  ral»- 
«d  by  an  assignment  which  is  not  in  strict  com- 
pliance with  the  statute  and  the  rules  of  the 
court,  and  it  is  for  that  court  to  determine, 
ander  all  the  circumstances,  whether  a  point 
thos  sought  to  be  raised  should  be  considered. 

Oertifled  Questions  from  Court  of  Civil 
Appeals  of  Third  Supreme  Judicial  District 

Action  by  Mrs.  Jennie  Rogers  against  E. 
B.  Oammack.  Judgment  for  plaintiff,  and 
defendant  appeal?.  On  certified  questions 
from  the  Court  of  Civil  Appeals. 

J.  B.  Scarborough  and,  T.  A.  Blair,  for  ap- 
pellant. Prendergast  &  Sanford,  for  appel- 
lee. 

WILLIAMS,  J.  Certified  gnestlons  from 
the  Court  of  Civil  Appeals  for  the  Third  Dis- 
trict as  follows: 

"It  Is  a  suit  brought  by  the  appellee,  Mrs. 
Rogers,  against  the  appellant  to  recover  pos- 
session of  certain  lands,  and  for  damages  re- 
sulting from  an  alleged  breach  of  a  rent  con- 
tract wherein  the  appellant  became  bound 
and  liable  as  lessee.  One  of  the  Items  of 
damages  sought  to  be  recovered  by  appellee 
iB  the  alleged  failure  of  the  appellant  to  prop- 
erly and  with  reasonable  care  form  and  cul- 
tivate the  premises  rented  by  him  from  ap- 
pellee, which  It  is  claimed  he  was  bound  un- 
der the  contract  to  do  with  reasonable  care 
and  diligence  In  cultivating  and  producing  a 
Johnson  grass  crop  on  the  premises,  which  It 
Is  alleged  he,  by  reason  of  his  want  of  care 
and  attention  and  negligence,  failed  to  pro- 
duce, for  which  reason  the  appellee  suffered 
and  Bnstained  damages,  as  she  was,  under 
the  contract,  entitled  to  a  part  of  the  crop 
inrodnced. 

"We  find  that  the  appellant  was  liable  un- 
der the  contract  for  damages  that  might 
arise  tor  his  failure  to  exercise  reasonable 
care  and  attention  in  the  cultivation  and  pro- 
duction of  the  character  of  crop  called  for  In 
the  contract  and  there  is  evidence  in  the 
record  tending  to  show,  to  some  extent,  a 
failure  upon  his  part  to  observe  the  require- 
ments of  the  contract  in  this  respect  Hla 
liability  or  nonliability  for  the  breach  of  the 
contract  as  stated,  was  submitted  by  the 
charge  of  the  court  to  the  Jury.    The  Jury 


returned  a  verdict,  upon  which  Judgment  was 
rendered  In  the  plaintiff's  favor  for  the  pos- 
session of  the  premises  and  for  the  sum  of 
$400.  The  Jury,  In  determining  that  the  ap- 
pellant was  liable  to  the  appellee  for  $400 
damages,  evidently  considered  that  the  appel- 
lee sustained  some  damages  on  account  of 
the  failure  of  appellant  to  properly  cultivate 
and  produce  Johnson  grass  crops  on  the  leas- 
ed premises. 

"In  response  to  this  Issue  the  appellant 
pleaded  that,  If  there  was  a  failure  or  yield 
of  crop.  It  was  not  attributable  to  any  want 
of  attention  upon  his  part,  but  was  occasion- 
ed by  unprecedented  dry  weather  during  the 
year  in  which  the  crop  was  to  be  produced; 
and  we  find  that  there  was  much  evidence  In 
the  record  'tending  to  prove  the  fact  that  the 
failure  of  the  crop  was,  to  a  great  extent,  at- 
tributable to  dry  weather.  The  court.  In  its 
charge,  did  not  submit  this  defense  to  the 
Jury.  Upon  this  Issue  the  appellant  request- 
ed the  following  Instruction,  which  was  re- 
fused: 'You  are  Instructed  that  if  you  find 
that  defendant  used  proper  diligence,  as  ex- 
plained herein.  In  the  management  and  cul- 
tivation of  said  farm,  and  that  the  yield 
therefrom  was  lessened  by  dry  weather,  or 
other  natural  causes,  yon  will  not  charge  the 
defendant  with  such  lessened  yield.'  The 
record  shows  this  to  be  defendant's  request- 
ed charge  No.  1.  The  comrt  refused  to  give 
this  instruction. 

"The  court,  on  the  7th  day  of  January, 
1903,  by  an  opinion  then  delivered,  reversed 
and  remanded  this  cause  for  the  failure  and 
refusal  of  the  court  to  give  the  charge  as 
quoted.  On  February  11,  1903,  this  court 
set  aside  Its  former  Judgment,  granted  a  re- 
bearing,  and  aflOlrmed  the  Judgment  of  the 
trial  court  and  held  In  the  last  opinion  de- 
livered In  the  case  that  the  assignment  of 
error  complained  of  the  refusal  to  give  two 
charges  which  presented  two  separate  and 
distinct  questions,  and  for  that  reason  could 
not  be  considered.  The  assignment  while 
presenting  two  separate  and  distinct  ques- 
tions, is  followed  by  appropriate  propositions 
and  statements,  which  present  each  of  the 
questions  raised  In  the  assignment  in  such 
a  manner  that  the  court  can  readily  ascer- 
tain and  determine  each  of  the  two  points 
Intended  to  be  presented  and  raised  by  the 
assignment  and  we  desire  to  say  that.  If  the 
assignment  could  or  should  be  considered, 
this  court  Is  still  of  the  opinion  that  the  re- 
fusal to  give  charge  No.  1  mentioned  In  the 
assignment,  which  Is  already  quoted,  is  re- 
versible error. 

"The  assignment  Is  as  follows:  'The  court 
erred  In  refusing  to  give  special  charges  Nos. 
1  and  2  asked  by  the  defendant,  respecting 
the  effect  of  dry  weather  on  said  crop  and 
the  yield  therefrom,  and  as  to  the  value  of 
one-half  of  the  ungathered  hay  crop  on  the 
farm  at  the  time  the  plaintiff  took  possession 
under  the  writ  of  sequestration.*  This  as- 
signment is  numbered  In  the  brief  as  the 
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fifth  assignment,  and  Is  followed  by  the  fol- 
lowing propositions  and  statements: 

"  'FropostUon:  Defendant  was  not  an  in- 
surer of  crop  as  against  drought,  and  should 
not  be  compelled  to  respond  In  damages  for 
short  crop,  as  the  result  of  dry  weather. 

"'Statement:  PlalntlfTs  suit  was  largely 
based  on  failure  to  make  crop  of  hay,  alleg- 
ing only  914  bales  made,  when  be  should 
have  made  4,000  bales,  and  her  damages 
$700.  (B.  6.)  Defendant  requested  special 
charge  (B.  42)  to  the  effect  that,  if  he  uned 
proper  diligence,  and  the  yield  was  cut  short 
by  dry  weather,  that  he  would  not  be  re- 
sponsible for  the  failure  thus  caused.  This 
the  court  refused.    (B.  42.)' 

"We  construe  'R.  42'  to  mean  page  42  of 
the  record,  where  charge  No.  1,  as  pointed 
out  In  the  assignment.  Is  stated,  which  charge 
is  previously  in  this  assignment  set  out,  and 
which  the  trial  court  should  have  given. 

"The  appellant  continues  liis  statement  un- 
der this  proposition  as  follows:  The  undis- 
puted testimony  is  that  the  year  was  ex- 
tremely dry,  and  the  yield  was  very  little  on 
this  account  Mr.  Cook  and  Mrs.  Boggess, 
who  lived  on  adjoining  grass  farms,  both  tes- 
tified that  their  crops  were  greatly  reduced 
on  account  of  dry  weather.' 

"  'Second  proposition:  Defendant  was  en- 
titled to  credit  of  one-half  the  value  of  the 
hay  crop  on  the  land  when  he  was  dispos- 
sessed. 

"  'Statement:  The  testimony  shows  that 
when  defendant  took  possession  in  Septem- 
ber, 1000,  the  uncut  grass  crops,  or  second 
cutting,  was  on  the  land  uncut;  that  by 
agreement  plaintiff  kept  his  second  crop,  and 
defendant  was  to  have  the  full  crop  of  grass 
grown  for  1901.  Beference  is  made  to  rec- 
ord, pages  86,  90,  and  20.  The  defendant 
asked  instruction  to  the  jury  to  find  for  him 
one-half  the  value  of  this  uncut  crop.  (B. 
42.)' 

"We  do  not  hold  that  the  trial  court  should 
have  given  charge  No.  2  pointed  out  In  the 
assignment,  and  which  is  explained  by  the 
second  proposition  and  statement  under  it 

"The  cases  of  Cannon  v.  Cannon,  66  Tex. 
685,  8  S.  W.  36,  and  Jackson  v.  Cassidy,  68 
Tex.  284,  4  S.  W.  541,  in  effect  hold  that  an 
assignment  of  error  which  is  too  general 
cannot  be  aided  by  propositions.  Cralne  v. 
Huntington,  81  Tex.  616,  17  S.  W.  243;  Mltch- 
611  V.  Mitchell,  84  Tex.  306,  19  S.  W.  477; 
Harrison  Machine  Co.  v.  Templeton,  82  Tex. 
447,  18  S.  W.  601;  Blake  v.  Ins.  Co.,  C"  Tex. 
ICO,  2  S.  W.  368,  60  Am.  Bep.  16;  Ins.  Co.  v. 
Chownlng,  86  Tex.  660,  26  S.  W.  982,  24  L. 
B.  A.  504;  and  Texas  Pacific  By.  Co.  v. 
Donovan  &  Co.,  86  Tex.  879,  25  S,  W.  10— in 
effect  hold  that  an  assignment  of  error  that 
presents  and  raises  two  or  more  separate  and 
distinct  questions  cannot  be  considered.  In 
the  cases  above  named  the  only  one  where 
the  assignment  of  error  was  followed  by  ap- 
propriate propositions  and  statements  was 
Texas  &  raciflc  Ry.  Co.  v.  Donovan,  86  Tex. 


379,  26  S.  W.  10.  The  opinion  of  the  court, 
as  reported  in  the  ofBcial  volume  of  the  Be- 
ports,  where  it. will  be  found,  does  not  state 
that  the  assignment  of  error  was  followed 
by  propositions  and  statements,  but  an  ex- 
amination of  the  record  on  file  in  the  Su- 
preme Court  shows  tbtat  three  of  the  ques- 
tions raised  by  three  of  the  special  charges 
referred  to  In  the  assignment  were  followed 
by  appropriate  propositions  and  statements. 

"The  reason  given  and  the  principle  statod 
in  the  following  cases  seem  to  Justify  the 
conclusion  that  the  assignment  in  question 
was  not  too  general,  as  it  is.  In  effect,  in 
these  cases  held  that  the  rules  and  the  stat- 
ute concerning  asslgmnenta  of  errors  should 
receive  a  liberal  construction;  and  that  while 
the  assignment  of  error  may  be  so  general 
that,  unexplained,  it  would  be  insufficient, 
yet  It  might,  by  appropriate  propositions  and 
statements,  be  aided,  explained,  and  made 
certain.  Land  Co.  t.  McClelland  Bros..  86 
Tex.  191,  28  8.  W.  676,  22  L.  B.  A.  105; 
Bonham  Cotton  Press  v.  McKellar,  86  Tex. 
700,  26  S.  W.  1056;  Wilson  t.  Johnson,  94 
Tex.  276,  60  8.  W.  242;  St  Louis  &  8.  W. 
By.  Co.  V.  McArthur  (Tex.  Sup.)  70  8.  W. 
317;  O.,  C.  &  8.  F.  By.  Co.  v.  Barney  et  aL 
(Tex.  Civ.  App.)  24  8.  W.  654;  KidweU  ▼. 
Carson  &  Lewis,  3  Tex.  Civ.  App.  830,  22  S. 
W.  534;  Mundlne  v.  Pauls,  8  Tex.  Ct  Bep. 
862,  66  8.  W.  254.  In  the  two  cases  last 
mentioned  the  assignments  of  errors  pre- 
sented two  or  more  distinct  questions,  and 
the  Court  of  Civil  Appeals  declined  to  con- 
sider them;  but  they  say,  In  effect  that  if 
the  assignment  had  been  accompanied  by  ap- 
propriate and  explanatory  propositions  and 
statements,  they  would  have  been  considered. 

"In  view  of  the  above  statement  the 
Court  of  Civil  Appeals  for  the  Third  Su- 
preme Judicial  District  certifies  to  the  Su- 
preme Court  of  Texas  the  following  ques- 
tions: 

"(1)  Where  an  assignment  of  error  com- 
plains of  two  rulings  of  the  trial  court  each 
of  which  relates  to  separate  and  distinct 
questions,  which  is  followed  by  appropriate 
propositions  and  statements  explaining  each 
of  the  two  questions  raised  and  rulings  com- 
plained of,  is  the  assignment  so  general  that 
It  should  not  be  considered,  or  may  it,  under 
such  circumstances,  be  aided  and  explained 
by  the  propositions  and  statements;  and,  if 
such  is  the  case,  should  it  by  the  Court  of 
Civil  Appeals,  be  deemed  sufficient  so  as  to 
entitle  the  court  to  pass  upon  either  of  the 
questions  raised  by  the  assignment  proposi- 
tions, and  statements? 

"(2)  Is  the  asslgiunent  of  error,  in  connec- 
tion with  the  propositions  and  statements, 
as  above  set  out  sufficient  to  authorize  its 
consideration  by  this  court?" 

1.  The  decisions  first  cited  In  the  c^tiflcate 
condemn  the  assignment  of  error  as  insuffi- 
cient because  it  complains  of  two  distinct 
rulings  of  the  court  below.  The  decisions 
also  hold  that  propositions  In  briefs  do  not 
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supply  tbe  place  of  a  yalld  assignment  The 
decisions  of  this  court  last  cited  In  the  cer- 
tificate do  not  conflict  with  the  others,  the 
objections  to  tbe  assignments  considered  be- 
ing of  a  different  character.  Fmrther  discus- 
sion of  the  subject  of  assignments  of  error 
than  la  found  In  Land  Co.  v.  McClelland 
ISros.,  86  Tex.  191,  23  S.  W.  576,  22  L.  R.  A. 
105,  would  not,  in  our  opinion,  be  useful. 

2.  Tbe  fact  that  an  assignment  of  error  Is 
not  in  strict  compliance  with  the  statute  and 
the  mFes  of  court  does  not  deprive  the  Court 
of  Civil  Appeals  of  authority  to  decide  a 
point  thus  defectively  raised.  While  a  party 
who  has  not  complied  with  the  rules  of  prac- 
tice In  presenting  errors  complained  of  may 
not  be  entitled  to  demand,  as  a  right,  that 
they  be  noticed,  the  court,  in  the  exercise  of 
sound  discretion,  has  the  authority  to  pass 
upon  them.  Whether  or  not,  in  such  cases, 
the  point  sought  to  be  made  should  be  con- 
sidered, is  a  question  for  the  Court  of  ClvU 
Appeals  to  determine  under  all  the  clrcum- 
stancea. 


CliARK  T.  WEST  et  nx. 

(Supreme  Court  of  Texas.     April  20,  1903.) 

ADOPTION— EFFECT— PROPERTY  RIGHTS- 
INSTRUCTION. 

1.  In  an  action  to  recover  for  services  per- 
formed by  plaintiff  for  defendant  during  her 
minority,  the  evidence  showed  that  when  about 
12  years  of  age  plaintiff  was  placed  in  defend- 
ant s  hands  by  her  father  under  an  agreement 
by  defendant,  as  she  testified,  that  he  would 
adopt  her,  or  fix  it  in  some  way  so  that  she 
would  get  bis  property  after  his  death.  De- 
fendant adopted  plaintiff  when  she  was  18 
years  of  age,  and  then  repudiated  bis  alleged 
agreement  as  to  providing  for  plaintiff  in  the 
disposition  of  his  property.  The  court  charged, 
in  effect,  that  if  defendant  agreed  to  "adopt 
plaintiff,  and  did  not  provide  for  her  in  the 
disposal  of  his  property,  and  did  not  intend  to 
do  so,  fffae  could  recover.  Beld,  that  the  charge 
was  erroneous  iu  that  it  did  not  base  a  re- 
covery on  the  alleged  agreement  of  defendant 
to  provide  for  plaintiff  m  his  will,  but  on  tbe 
agreement  to  adopt,  which  of  itself  could  invest 
plaintiff  with  no  rights  except  those  provided 
by  Kev.  St.  1895,  art  2,  conferring  on  adopted 
children  the  status  of  legal  heirs. 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District 

Action  by  J.  B.  and  Louisa  West  against 
O.  W.  Clark.  There  was  a  Judgment  for 
plaintiff,  affirmed  on  appeal  to  tbe  Court  of 
Civil  Appeals  (72  S.  W.  100),  and  defendant 
brings  error.     Reversed. 

Paiber  A  Carlton  and  Martin  &  George, 
for  plaintiff  in  error.  Daniel  &  Keith  and 
Ell  Oxford,  for  defendants  in  error. 

BROWN,  J.  J.  R.  and  Louisa  West  bus- 
band  and  wife,  sued  G.  W.  Clark  In  the 
district  court  of  Erath  county  to  recover  the 
value  of  services  rendered  by  Louisa  West 
to  Clark  and  his  wife  while  living  in  their 
family,  extending  from  her  early  childhood 
until   her  marriage.     Tbe   honorable  Court 


of  Civil  Appeals  failed  to  file  conclttslons  of 
fact  in  this  case,  and  we  make  the  following 
statement  from  tbe  undisputed  evidence  as 
we  find  it  In  tbe  record: 

G.  W.  Clark  and  L.  C.  Clark  were  hus- 
band and  wife  and  without  a  child,  living  in 
Jack  county,  Tex.  Louisa  Hetchcock  was 
then  of  the  age  of  about  2  years  and  6 
months,  living  from  place  to  place  in  the 
neighborhood.  Mrs.  Clark  took  the  child  to 
■her  house,  and  kept  her  for  about  six  months, 
when  she  was  taken  by  a  half  sister  of 
Louisa,  who,  after  keeping  her  for  a  short 
time,  returned  the  child  to  Mrs.  Clark. 
Louisa  continued  in  the  family  of  defendant 
Clark  by  the  consent  of  her  father,  who 
was  about  75  years  old  and  quite  poor,  until 
she  was  about  12  years  old,  when  Clark 
and  his  wife,  havin^g  removed  from  Jack 
county  to  Eratii  county,  took  the  girl  Louisa 
to  see  her  father,  and  again  obtained  bis 
consent  to  keep  her  In  their  family.  Louisa 
continued  to  live  in  tbe  family  of  Clark  and 
his  wife  until  she  was  24  years  old,  at  which 
time  she  married  J.  R.  West  During  bet 
stay  she  was  clothed  and  cared  for  by  Clark 
and  his  wife  as  people  in  their  circumstances 
ordinarily  care  for  their  children,  and  It 
seems  from  the  testimony  that  there  was 
entire  harmony  and  agreement  between  ber 
and  Clark  and  bis  wife.  When  Louisa  was 
about  18  years  old,  to  wit  the  30th  day  of 
June,  1900,  Clark  and  his  wife  adopted  her 
in  due  form  a»  prescribed  by  tbe  statute. 
Afterwards  Mrs.  Clark  made  a  will  in  which 
she  gave  Louisa  one  dollar,  and  the  remaind- 
er of  her  property  she  gave  to  others. 

In  thebr  petition  the  plalntlfTs  claim,  in 
substance,  that  Clark  and  wife  agreed  with 
tbe  father  of  Louisa,  and  with  her  after  she 
had  attained  years  of  understanding,  that 
"it  she  would  live  with  them  as  their  child 
they  would  adopt  ber  and  take  her  to  their 
home,  would  educate  and  maintain  ber,  and 
fix  things  so  that  she  would  get  their  prop- 
erty at  their  death,  the  same  as  if  she  was 
their  child;  that  they  would  either  adopt 
ber  or  will  their  property  to  her."  Tbe  al- 
legations were  denied  by  the  defendant  Id 
so  far  as  they  related  to  the  agreement  made 
between  tbe  parties. 

The  Court  of  Civil  Appeals  copied  into  its 
opinion  tbe  evidence  of  Louisa  West  as  con- 
stituting their  finding  of  fact,  which  is  as 
follows:  "When  1  was  twelve  years  old, 
Clark  and  wife  took  me  back  to  Jack  county 
to  see  my  father,  and  when  we  got  there  my 
father  wanted  me  to  stay  with  him,  but 
Clark  and  wife  told  my  father,  and  agreed 
with  him,  that  If  he  would  allow  me  to  go 
back  with  them,  and  let  them  keep  me  as 
their  child,  that  they  would  in  some  way  fix 
things  BO  that  I  should  have  their  property 
at  their  death;  that  they  would  either  adopt 
me  or  will  their  property  to  me;  that  they 
would  make  mc  their  heir."  Clnrk  testified, 
denying  any  agreement  with  Louisa  or  her 
father. 
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Upon  tbe  trial  in  tbe  district  court  the 
Judge  charged  tlie  Jury  as  follows:  "Now,  U 
you  believe  and  find  from  tbe  evidence  In 
this  case  that  at  tbe  time  G.  W.  Clark  and 
his  wife  took  plaintiff  Louisa  West  to  see 
ber  father  in  Jack  county,  Texas,  tbe  said 
defendant  and  bis  wife  Jointly  agreed  with 
plaintiff's  father  that  if  be,  the  father  of 
plaintiff,  would  permit  plaintiff  Louisa  West 
to  return  home  with  defendant  O.  W.  Clark 
and  bis  wife,  and  remain  with  tbem  and 
work  for  and  perform  services  for  them  as 
their  own  child  till  she,  the  said  plaintiff, 
was  grown,  and  untU  she  married,  that  they, 
the  said  defendant  and  wife,  would  adopt 
ber;  •  •  •  and  If  you  further  believe  and 
And  from  the  evidence  in  this  case  that  by 
virtue  of  this  agreement,  or  agreements,  if 
any,  or  of  said  conduct  and  language,  U  any, 
of  the  said  defendant  G.  W.  Clark,  that  tbe 
said  plaintiff  Louisa  West  was  induced  to 
remain  and  perform  services  for  the  said 
O.  W.  Clark  and  his  wife  until  she,  the  said 
Louisa  West,  was  twenty-one  years  old,  and 
until  she  married;  and  if  you  further  find 
and  believe  from  the  evidence  in  tbls  case 
that  defendant  G.  W.  Clark  has  renounced 
and  repudiated  said  agreement,  If  any,  and 
that  he  does  not  now  Intend  to  carry  the 
same  out;  and  you  further  believe  and  find 
from  the  evidence  in  this  case  that  the  serv- 
ices so  rendered  by  the  plaintiff  Louisa  West 
to  defendant  G.  W.  Clark  and  his  wife  were 
of  some  value,  and  that  they  were  such  as 
set  out  and  described  In  plaintiff's  petition- 
then  in  such  event,  if  you  so  And  and  believe 
from  the  evidence  In  this  ease,  you  will  find 
for  plaintiffs,  and  assess  their  damages  as 
hereinafter  directed."  "If  you  believe  from 
tbe  evidence  that  tbe  defendant  G.  W.  Clark 
voluntarily  adopted  said  plaintiff,  and  that 
said  act  was  not  Induced  by  any  previous 
agreement  or  understanding  that  he  would 
do  so  in  consideration  of  services  that  she 
had  or  would  perform  for  him,  and  if  he 
did  not  hold  out  said  articles  of  adoption  as 
an  inducement  to  iier  to  perform  services 
for  him,  then  he  had  the  right  to  thereafter 
disinherit  ber.  If  be  desired  to  do  so." 

The  Jury  rendered  a  verdict  In  favor  of  the 
plaintiffs  for  $1,680,  upon  which  Judgment 
was  entered.  The  Court  of  Civil  Appeals 
affirmed  the  Judgment  of  the  district  court. 

Tbe  charge  given  by  the  court,  first  copied 
above,  may  be  best  understood  by  stating 
Its  terms  in  this  form,  so  as  to  sbow  the 
grammatical  connection  thereof:  "Xow,  if 
you  believe  and  find  from  tbe  evidence  in 
this  case  that  at  tbe  time  O.  W.  Clark  and 
his  wife  took  Louisa  West  to  see  her  father 
in  Jack  county,  Texas,  the  said  defendant 
and  bis  wife  Jointly  agreed  with  plaintiffs 
father  that  if  be,  the  said  father  of  the 
plaintiff,  would  permit  plaintiff  Louisa  West 
to  return  home  with  defendant  6.  W.  Clark 
and  Ills  wife,  and  remaiu  with  them  and 
work  for  and  perform  services  for  them  as 
their  own  child  until  she,  tbe  said  plaintiff. 


was  grown  and  until  she  married,  that  they, 
tbe  said  defendant  and  wife,  would  adopt 
her;  •  •  •  and  if  you  further  believe 
and  find  from  the  evidence  in  this  case  that 
by  virtue  of  this  agreement  •  •  •  of  the 
said  defendant  G.  W.  Clark  that  tbe  said 
plaintiff  Louisa  West  was  induced  to  remain 
and  perform  services  for  tlie  said  6.  W. 
Clark  and  bis  wife  until  she,  tbe  said  Louisa 
West,  was  twenty-one  years  old  ond  until  she 
married;  and  If  you  further  find  and  be- 
lieve from  tbe  evidence  in  this  case  that  de- 
fendant G.  W.  Clark  has  renounced  and 
repudiated  said  agreement,  if  any;  tbat  he 
does  not  now  Intend  to  carry  tbe  same  out; 
and  you  further  believe  and  find  from  tbe  evi- 
dence In  this  case  tliat  the  services  so  ren< 
dered  by  plaintiff  Ix)ulsa  West  to  defendant 
G.  W.  Clark  and  his  wife  were  of  some  value, 
and  that  they  were  such  as  set  out  and  de- 
scribed in  plalntifTs  petition— then  in  aucb 
event,  if  you  so  find  and  believe  from  the 
evidence  in  this  case,  you  will  find  for  plain- 
tiff, and  assess  their  damages  as  hereinafter 
directed." 

Tbe  portion  of  the  charge  omitted  consists 
of  three  distinct  grounds,  upon  either  of 
which  a  recovery  might  have  been  based, 
but  they  do  not  limit  or  qualify  the  first 
proposition.  Tbe  effect  of  tbe  charge  was 
to  tell  tbe  Jury  to  find  for  the  plaintiffs  If 
Clark  and  wife  agreed  with  the  father  of 
Louisa,  or  with  ber,  to  adopt  her,  and  such 
promise  induced  her  to  live  with  them;  in 
other  words,  it  gives  to  her,  as  an  adopted 
child,  an  absolute  right  of  Inheritance  with- 
out any  promise  by  Clark  that  she  should 
have  his  property  at  his  death.  -  That  the 
court  intended  to  present  this  view  of  the 
law  Is  emphasized  by  the  second  charge 
given  as  quoted  above,  in  the  use  of  this 
language:  "If  you  believe  from  this  evidence 
that  defendant  G.  W.  Clark  voluntarily 
adopted  said  plaintiff,"  etc.  The  affirmative 
charge  authorizes  a  recovery  If  he  agreed  to 
adopt  the  plalutiff,  and  the  charge  to  find  for 
defendant  is  based  upon  his  act  of  adoption 
If  It  was  voluntary:  that  Is,  not  In  pur- 
suance of  any  agreement  Looking  at  the 
charge  from  the  standpoint  of  the  Jury,  we 
are  of  opinion  that  the  Jury  must  have  un- 
derstood the  law  to  be  that  if  Clark  agreed 
to  adopt  Louisa  if  she  would  live  with  him. 
and  did  adopt  her,  she  was  entitled  to  in- 
herit bis  property,  and  If  Mrs.  Clark  made  a 
will  giving  her  property  to  other  people,  and 
Clark  did  not  Intend  to  give  Louisa  his  prop- 
erty, then  she  was  entitled  to  recover  from 
the  defendant  the  value  of  ber  services  ren- 
dered during  her  stay  in  the  family.  Article 
1  of  the  Revised  Statutes  of  1895  prescribes 
tbe  proceeding  of  adoption,  and  article  2  the 
effect  of  it.    Article  2  Is  In  this  language: 

"Art  2.  Such  statement  in  writing,  signed 
and  authenticated  or  acknowledged,  and  re- 
corded as  aforesaid,  shall  entitle  tbe  party 
BO  adopted  to  all  the  rights  and  privileges, 
both  in  law  and  equity,  of  a  legal  heir  of 
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the  party  ao  adopting  him;  itrovlded,  how- 
ever, that  U  the  party  adopting  such  heir 
have,  at  the  time  of  such  adoption,  or  shall 
thereafter  have  a  child  begotten  In  lawful 
wedlock,  such  adopted  heir  shall  In  no  case 
Inherit  more  than  one-fourth  of  the  estate 
of  the  party  adopting  him." 

The  eftect  of  the  adoption  of  Louisa  was 
to  put  her  in  the  same  attitude  towards  the 
adopting  parents  as  if  she  had  been  their 
child.  The  charge  under  examination  did  not 
make  the  right  to  recover  depend  upon  a 
promise  by  Clark  that  he  and  his  wife  would 
leave  their  property  to  Louisa,  but  upon  the 
effect  a  promise  to  adopt  her  may  have  had 
upon  her  mind  In  inducing  her  to  live  with 
and  to  serve  them.  In  the  absence  of  an 
agreement  to  leave  their  property  to  the 
adopted  cliild,  the  promise  to  adopt  would 
not  support  a  claim  beyond  the  statutory 
provisions. 

The  court  erred  in  giving  the  charge  com- 
plained of,  for  which  error  the  Judgments  of 
the  trial  court  and  of  the  C!ourt  of  Civil  Ap- 
peals are  reversed,  and  this  cause  remanded 
to  the  district  court  of  Erath  county. 


WOOTEN  V.   ROOAN.   Gommissioner. 
(Supreme  Court  of  Texas.     April  20,  1903.) 

MANDAMUS— DISPUTED  QUESTIONS  OF  FACT- 
JURISDICTION. 
1.  Mandamus  will  not  lie  to  compel  the  Com- 
missioner of  the  General  Land  Office  to  rein- 
state a  sale  of  school  lands,  when  it  appears 
that  a  determination  of  relator's  rights  would 
involve  disputed  questions  of  fact. 

Mandamus  by  A.  T.  Wooten  against  Charles 
Rogan,  Commissioner  of  the  General  Land 
Office.    Petition  dismissed  without  prejudice. 

Matlock,  Miller  &  Dycns,  for  relator.  0. 
K.  Bell,  Atty.  Gen.,  and  T.  S.  Reese,  Asst 
Atty.  Gen.,  for  respondent 

WILLIAMS,  J.  This  proceeding  was  be- 
gan by  Wooten  for  a  mandamus  to  compel 
Rogan,  then  Commissioner  of  the  General 
Land  Office,  to  reinstate  a  sale  of  four 'sec- 
tions of  school  land  which  had  been  canceled. 
J.  J.  Terrell,  the  successor  In  office  of  Rogan, 
has  become  a  party,  and  Is  now  the  respond- 
ent. 

The  petition  states  that  on  April  3,  1899, 
O.  R.  Scott  made  applications,  complying  In 
form  with  tlie  law,  for  the  purchase  of  the 
sections,  and  made  the  required  payments, 
and  that,  in  due  time,  the  land  was  awarded 
to  blm  by  the  Commissioner;  that  at  the  time 
of  his  purchase  Scott  lived  In  a  dwelling 
house  on  the  land,  and  was  an  actual  settler 
thereon,  intending  to  make  it  his  home,  but 
that  he  was  paralyzed  In  his  hips  and  legs, 
-Has  nnable  to  walk  without  assistance,  and 
was  almost  blind;  that  the  land  was  in  a 
sparsely  settled  country,  distant  from  any 
town  where  he  could  obtain  necessary  medi- 
cines and  medical  advice  and  treatment;  that 


he,  therefore,  upon  advice  of  friends  and  phy- 
sicians, temporarily  left  the  land  and  went  to 
Hot  Springs,  Ark.,  where  he  remained  until 
December  3,  1899,  intending,  not  to  abandon 
the  land  as  his  home,  but  to  return  to  it; 
that  during  his  absence  he  left  in  charge  of 
the  land  a  tenant  to  cultivate  it,  who  remain- 
ed until  November  1,  1899,  and  was  succeed- 
ed by  another  tenant,  who  continued  to  live 
upon  the  premises;  that  atiout  the  7th  day 
of  December,  1899,  being  called  upon  by  the' 
Oommissloner  to  explain  his  absence,  he  filled 
in  the  General  Land  Office  his  affidavit,  sup- 
ported by  two  credible  persons,  stating  the 
facts,  which  was  accepted  by  the  then  Com- 
missioner as  a  sufficient  explanation;  that 
about  December  7,  1899,  he  returned  to  the 
land  to  make  bis  home  thereon,  but  that, 
on  April  27,  1900,  finding  that  his  health  and 
strength  again  failed  him,  and  that  he  could 
not  live  upon  the  land,  but  had  to  leave  It  In 
order  to  prolong  bis  life,  he  sold  and  con- 
veyed it  to  A.  G.  Patty;  that  Patty  record- 
ed his  deed  and  ffied  It  and  his  obligations  in 
the  Land  Office  as  required  by  law,  and  there- 
after occupied  the  land  as  an  actual  settler 
in  good  faith,  as  required,  until  September 
0,  1902,  when  he  sold  and  conveyed  it  to  re- 
lator; that  on  the  9th  day  of  October,  1002, 
Patty  made  proof  of  three  years'  occupancy 
by  Scott  and  himself,  which,  with  the  deed 
to  relator  and  his  obligations  as  required  by 
law,  was  filed  in  the  Land  Office;  that  on 
November  14,  1902,  relator  paid  the  whole 
of  the  purchase  money,  and  demanded  the 
issuance  of  a  patent,  but  that  the  Commis- 
sioner refused  to  Issue  It,  and  canceled  the 
sales,  because  of  the  facts  stated  In  the  affi- 
davits which  had  been  filed  by  Scott  in  1900. 
The  petition  also  states  that  there  is  no  con- 
tested question  of  fact,  and  that  the  action 
of  the  Commissioner  is  based  solely  on  his 
opinion  that  more  than  six  months'  absence 
from  the  land  operated  a  forfeiture  of  It,  with- 
out regard  to  the  Intention  of  the  party  to 
abandon  or  return. 

The  answer  of  the  Commissioner  does  not 
concede  that  Scott  was  ever  a  settler  In  good 
faith  for  the  purpose  of  making  his  home  up- 
on the  land,  or  that  he  never  intended  to 
abandon  it,  but  Insists  that  the  allegations 
raise  questions  of  fact  as  to  the  existence  of 
such  intent  and  as  to  evasions  of  the  law, 
and  that  these  questions  should  not  be  de- 
termined in  tills  proceeding,  but  in  the  ordi- 
nary way  in  some  tribunal  having  power  to 
try  and  determine  questions  of  fact.  It  fur- 
ther denies  that  the  affidavits  filed  and  proof 
of  occupancy  were  ever  accepted  as  satis- 
factory. 

It  will  be  observed  that  the  time  of  occu- 
pancy by  Scott  and  Patty  must  be  added  to- 
gether to  make  up  the  three  years  required 
by  law  to  perfect  relator's  right  The  char- 
acter of  Scott's  settlement  and  holding  is 
therefore  necessarily  Involved,  and  it  depends 
upon  a  question  of  fact  not  admitted.  In  or- 
der to  grant  the  relief  asked  by  relator,  this 
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court  would  have  to  detennine,  not  only  the 
question  of  law  whether  or  not  the  more 
than  six  months'  absence  of  Scott,  regardless 
of  his  intent,  wonld  work  a  forfeiture,  but, 
If  that  were  decided  In  relator's  favor,  the 
further  questions  of  fact  whether  or  not 
Scott's  settlement  was  made  In  good  faith 
with  Intent  to  make  a  home  upon  the  land, 
and  whether  his  absence  was  with  the  in- 
tent to  abandon  or  resume  occupancy.  Upon 
these  questions  the  state  would  have  the 
right  to  introduce  other  testimony,  and,  even 
If  they  were  to  be  determined  from  the  acta 
and  facts  stated,  alone,  they  could  only  be 
determined  by  drawing  Inferences  which  only 
triors  of  facts  could  draw.  We  are  there- 
fore of  the  opinion  that  this  court  Is  without 
jurisdiction  of  the  case  as  made,  and  that 
the  proper  disposition  to  make  of  It  Is  to  dis- 
miss the  application  without  prejudice  to  the 
rights  of  either  party.  Teat  v.  McGaughey, 
85  Tex.  488,  22  S.  W.  302. 
Dismissed  without   prejudice. 


J.  S.  BBOWN  HARDWARE  CO.  T.  IN- 
DIANA 8TOVEWOBKS. 
(Supreme  Court  of  Texas.    April  23,  1903.) 

CONTRACT  OP  SBRVICB— INDUCING  PARTY  TO 
BREAK— TORT— LIABILITT. 

1.  It  is  an  actionable  wrong  to  induce  the 
servant  of  another  to  break  his  contract  of  em- 
ployment. 

Error  to  Court  of  Civil  Appeals,  First  Dis- 
trict. 

Action  by  the  J.  S.  Brown  Hardware 
Company  against  the  Indiana  Stoveworks. 
From  a  Judgment  of  the  Court  of  Civil  Ap- 
peals (69  S.  W.  805)  affirming  a  Judgment  for 
defendant,  plaintiff  appeals.     Reversed. 

L.  E.  Trezevant  and  Frank  M.  Spencer, 
for  plaintiff  in  error.  Mott  &  Armstrong,  H. 
W.  Rhodes,  N.  Jj.  Wndsley,  and  J.  E.  Wil- 
liamson, for  defendant  in  error. 

OAINES,  C.  J.  This  suit  was  brought  by 
the  J.  S.  Brown  Hardware  Company  against 
the  Indiana  Stoveworks.  The  petition  alleg- 
ed, in  substance,  that  the  plain ttff  Is  a  cor- 
poration chartered  under  the  laws  of  Tex- 
as, and  that  it  is  and  has  been  engsged  for 
many  years  In  the  business  of  selling  stoves, 
stove  fixtures,  and  attachments,  and  other 
hardware,  by  wholesale,  throughout  the  state; 
that  it  liad  employed  one  Nash  as  a  travel- 
ing salesman  to  sell  Its  wares,  and  that 
Nash  bad  agreed  to  serve  It  exclusively;  that, 
while  he  was  so  engaged,  the  defendant  the 
Indiana  Stoveworks,  also  a  corporation,  and 
engaged  in  the  business  of  manufacturing 
and  selling  stoves  and  stove  attachments, 
and  knowing  Nash's  contract  with  the  plain- 
tiff, Induced  him  to  enter  Its  service;  and 
tliat  the  said  Nash,  while  under  contract  with 
plaintiff,  and  engaged  In  Its  employment,  did, 
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without  plaintiff's  knowledge,  engage  in  the 
sale  of  the  defendant's  products,  and  so  con- 
tinued for  the  term  of  five  years.  The  plain- 
tiff further  alleges,  in  effect,  that,  by  reason 
of  the  conduct  of  the  defendant,  it  lost  trade 
and  was  damaged  many  thonsand  dollars. 
A  demurrer  to  the  petition  was  BtKtalned, 
and  on  appeal  the  Judgment  was  affirmed 
by  the  Court  of  Civil  Appeals. 

In  the  ease  of  Raymond  v.  Yarrington  (this 
day  decided)  Infra,  we  have  held  that  to  In- 
duce a  party  to  a  contract  to  break  it,  to  the 
damage  of  the  other  party  thereto,  is  an  ac- 
tionable wrong.  That  ruling  Is  declsiTe  of 
the  question  In  the  present  case.  It  was,  in 
our  opinion,  error  to  sustain  the  demortw  to 
the  petiUoo. 

The  Judgment  of  the  district  court  and  that 
of  the  (>ourt  of  Ciyil  Appeals  are  therefore 
reversed,  and  the  cause  remanded. 


EATMOND  ▼.  YARRINGTON  «t  aL 
(Supreme  Court  of  Texas.    April  23,  1903.) 

CONTRACT  BY  PART NERS-CONSTRUCTIOK— 
INDUCING  BRBACH— DAMAOE3. 

1.  Provision  in  a  contract  by  which  partners 
sold  their  business  to  plaintiff,  "We  agree  and 
bind  oorselves"  not  to  engage  in  such  basinesa 
in  such  territory,  binds  them  that  neither  shall 
engage  in  the  business. 

2.  For  persons  to  knowingly  Indnce  one  to 
break  his  coutract  with  another  gives  the  lat- 
ter a'  cause  of  action  against  them  for  any  dam- 
ages from  the  breach. 

3.  Where  one  sella  his  bnsiness,  and  agrees 
with  the  purchaser  not  to  reengage  in  the 
bnsiness  in  that  territory,  the  purchaser  is  en- 
titled to  nominal  damages  for  breach  thereof, 
if  actual  damages  be  not  shown. 

Error  to  Court  of  Clvli  Appeals  of  TUrd 
Supreme  Judicial  District 

Action  by  3.  H.  Bajrmond,  Jr.,  against  A. 
H.  Yarrington  and  others.  Judgment  for  de- 
fendants was  affirmed  by  the  Court  of  Civii 
Appeals  (69  S.  W.  436),  and  plaintiff  brings 
error.    Reversed. 

See  72  S.  W.  580. 

J.  W.  McClendon  and  Flset  St  Miller,  for 
plaintiff  In  error.  D.  W.  Doom,  D.  H.  Doom, 
and  West  &  Cochran,  for  defendants  In  er- 
ror. 


GAINES,  C.  J.  This  suit  was  brought  by 
plaintiff  in  error  against  defendants  in  er^ 
ror.  General  and  special  demurrers  to  the 
petition  were  Interposed  by  all  the  defend- 
ants, and  all  were  sustained  except  those 
of  defendant  Harwood.  His  exceptions  were 
overruled,  but  upon  the  trial  a  verdict  -was 
Instructed  in  his  favor.  A  Judgment  -was 
accordingly  entered  for  all  the  defendants, 
and  it  was  affirmed  on  appeal  to  the  Court 
of  Civil  Appeals. 

We  shall  set  out  in  substance,  and  as  brief- 
ly as  practicable,  the  facts  alleged  in  the  pe- 
tition. In  the  first  paragraph  Yarrington, 
Harwood,  McDowell,  Kaufman,  and  the  K.  O. 
Stanard  Milling  Company,  a  corporation,  are 
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made  defendants  In  the  snlt,  and  their  re- 
Bpectlve  residences  are  stated.  In  the  second 
paragraph  It  Is  alleged  that  Yarrlngton  und 
Harwood  were  partners  engaged  In  a  broker- 
age or  agenc7  business,  and  had  built  up  a 
profitable  trade  selling  flour,  meal,  bran,  and 
Other  mining  products  for  the  defendant  cor- 
poration and  others  engaged  In  a  like  busi- 
ness; that  the  firm  had  contracts  with  such 
corporations  and  others,  which  gave  them 
an  exclusive  right  to  sell  the  products  of 
their  employers  In  a  certain  designated  ter- 
ritory, of  which  the  city  of  Austin  was  a 
part,  but  that  the  contracts  were  for  no  def- 
inite period  .of  time,  and  were  terminable  at 
the  pleasure  of  either  party  upon  notice  to 
the  other.  •  It  was  further  alleged  that  for  the 
consideration  of  $1,000  the  defendants  Yar- 
rlngton and  Harwood  sold  to  the  plaintiff  and 
to  bis  brother,  one  Frank  Raymond,  as  part- 
ners, such  agency  business  In  such  territory, 
and  bound  themselves  not  to  conduct  at  any 
time  thereafter,  either  Individually  or  as 
partners,  a  milling  agency  business  therein, 
and  that  the  defendant  milling  company 
knew  of  said  contract,  and  agreed  that  the 
plaintiff  and  bis  brother  should  take  the 
place  of  Yairlngton  and  Harwood  as  their 
agents  In  the  designated  territory,  and  should 
there  represent  them  exclusively  In  the  sale 
of  their  products.  It  was  also  averred  In 
such  paragraph  that  in  the  agreement  It  was 
stipulated  In  behalf  of  the  defendant  milling 
company  that  the  plaintiff  and  his  brother 
should  retain  defendant  Yarrlngton  to  assist 
them  in  tbeii  business  for  the  period  of  90 
days,  and  that  thereby  the  defendant  milling 
company  Impliedly  agreed  to  retain  the  plain- 
tiff and  his  brother  as  their  agents  In  the 
designated  territory  for  a  reasonable  time, 
provided  they  should  prove  to  be  satisfactory 
agents;  and  that,  but  for  the  conduct  of  the 
defendants  as  thereinafter  alleged,  the  agen- 
cy would  have  continued  for  a  period  of  five 
years.  In  the  third  paragraph  It  Is  further 
averred  that,  in  order  to  deprive  the  plain- 
tiff and  Ills  brother  of  the  advantages  to  ac- 
erne  to  them  under  their  contract  with  Yar- 
rlngton and  Harwood,  the  defendants  con- 
spired to  break  up  the  agency  business  of 
plaintiff  and  his  brother  In  the  following 
manner:  That,  to  obtain  the  $1,000  paid  for 
the  business,  Harwood  entered  Into  the  con- 
tract with  the  intention  of  not  carrying  out 
bis  obligation,  and  with  the  purpose  of  again 
euterlng  upon  the  business  of  an  agency  for 
the  sale  of  mill  products  In  the  territory  nam- 
ed in  the  agreement;  that  "In  pursuance  of 
■aid  conspiracy"  he  began.  In  August,  1898, 
to  sell  the  products  of  other  mills  In  such  ter- 
ritory, and  that  about  December  of  that 
year  the  defendant  milling  company  limited 
the  territory  of  Raymond  &  Bro.,  as  their 
agents,  to  the  city  of  Austin;  that  prior  to 
February  1,  1889,  defendants  McDowell  and 
Kanfman,  acting  In  their  own  beltalf  and  as 
agents  of  the  defendant  milling  company, 
took  part  in  the  original  illegal  purpose  of 
78  S.W.-61 


Harwood  to  violate  said  contract,  and  with 
full  knowledge  of  the  rights  of  the  Raymonds 
conspired  and  agreed  with  him  that  McDowell 
and  Harwood  should  take  the  place  of  the 
Raymonds  as  the  agents  of  the  defendant 
milling  company  in  the  territory  designated 
In  the  original  contract  between  the  Ray- 
monds on  the  one  part  and  Yarrlngton  and 
Harwood  on  the  other;  and  that  thereupon 
the  defendant  milling  company  did  employ 
McDowell  and  Harwood  as  their  agents  (or 
such  territory,  and  did  discontinue  the  employ- 
ment of  the  Raymonds.  It  Is  also  alleged 
in  this  paragraph  that  about  December  1, 
1898,  the  defendant  milling  company  limited 
the  agency  of  the  plaintiff  and  his  brother 
to  the  city  of  Austin,  and  that  they  continued 
to  act  as  agents  for  such  restricted  territory 
until  February  1,  1809.  Then  follow  allega- 
tions of  a  loss  of  profits  from  the  conduct  of 
defendants  In  the  sum  of  $10,000,  and  that 
their  acts  were  done  knowingly  and  over  the 
protests  of  the  Raymonds,  with  a  claim  for 
exemplary  damages.  In  the  fourth  para- 
graph are  found  similar  allegations  as  to  the 
destruction  of  the  business  of  the  plaintiff 
and  his  brother,  and  the  damages  which  re- 
sulted therefrom,  all  of  which  are  alleged  to 
have  accrued  from  a  conspiracy  on  part  of 
defendants  McDowell,  Kaufman,  the  milling 
company,  and  Harwood  to  cause  Harwood  to 
break  his  contract  with  the  Raymonds.  The 
fifth  paragraph  repeats  the  allegations  as  to 
the  damages.  The  sixth  alleges  an  assign- 
ment for  value  by  Frank  Raymond  of  his 
Interest  In  the  cause  of  action  to  the  plain- 
tiff. 

Were  the  demurrers  of  the  defendants  oth- 
er than  Harwood  properly  sustained?  A 
copy  of  the  written  contract  between  the 
plaintiff  and  Yarrlngton  and  Harwood  is 
made  an  exhibit  to  the  amended  petition,  and 
contains  this  provision:  "We  specially  agree 
and  bind  ourselves  not  to  enter  into  or  con- 
duct a  milling  agency  business  in  the  city  of 
Austin  or  the  territory  above  designated 
without  the  written  permission  of  J.  H.  Ray- 
mond, Jr.,  or  his  assigns."  It  appears  from 
the  averments  In  the  petition  that  Harwood 
only  engaged  in  a  milling  agency  business  in 
the  prohibited  territory  after  the  contract 
was  executed.  Therefore,  unless  the  con- 
tract properly  construed  bound  each  of  them 
not  to  conduct  such  business,  no  cause  of  ac- 
tion is  shown  against  either  of  the  defend- 
ants. Do  Yarrlngton  and  Harwood,  by  the 
contract,  bind  themselves  that  neither  of 
them  shall  sell  mill  products  In  the  prohibited 
territory,  or  merely  that  both  shall  not?  This 
question  we  referred  back  to  the  counsel  for 
written  arguments,  and  the  arguments  have 
been  filed.  From  the  cases  there  cited  we 
feel  constrained  to  hold  that  it  was  a  breach 
of  the  contract  for  either  Yarrlngton  or  Har- 
wood to  again  eng;age  in  the  business  in 
question  in  the  designated  territory.  In  the 
case  of  Welsh  v.  Morris,  81  Tex.  150,  16  S. 
W.   744,   a   partnership    known   as    "Welsh 
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Bros."  sold  out  a  business  as  nndertakers  to 
the  plaintiff,  Morris,  and  bound  themselves 
"not  to  start  the  undertaking  business  in 
Denison  City,  Texas,  so  long  as  said  S.  B. 
Morris  is  In  the  business."  Subsequent  to  the 
execution  of  the  contract  one  of  the  partners 
only  engaged  in  the  prohibited  business,  and 
It  was  contended  that  this  was  no  broach  of 
the  stipulation.  It  was  held,  however,  that 
the  action  of  the  one  was  a  breach  of  the 
contract  The  contract  was  signed  "Welsh 
Brothers";  and  counsel  for  defendants  in  er- 
ror frankly  concede  that,  unless  this  case  can 
be  distinguished  by  the  fact  that  the  contract 
of  Yarrington  and  Harwood  is  signed  by 
each  of  them  in  their  individual  names  only, 
It  is  conclusive  of  the  question  against  them. 
We  do  not  think  the  cases  can  be  distlngnish- 
ed.  The  contract  of  Yarrington  and  Har- 
wood, though  signed  by  them  individually.  Is 
as  much  a  contra  ct^as  partners  as  if  it  had 
been  signed  in  the  partnership  name.  The 
decision  in  Welsh  v.  Morris  is  in  accordance, 
as  we  think,  with  the  weight  of  authority. 
See  opinion  of  Alvey,  C.  J.,  in  Love  v.  Stid- 
bam,  53  L.  R.  A.  397,  and  cases  there  cited. 
Contra,  Streicben  v.  Fehleisen,  112  Iowa,  40, 
84  N.  W.  715,  51  Ij.  R.  A.  412.  The  case, 
then,  made  by  the  petition  is  that  the  defeud- 
antp,  other  than  Harwood,  conspired  to  In- 
duce and  did  induce  the  latter  to  break  his 
contract  to  the  damage  of  the  plaintiff.  The 
important  question  is,  does  this  show  a  cause 
of  action?  The  point  has  never  been  decided 
in  this  court,  and  the  authorities  upon  It  else- 
where are  In  conflict  We  think,  however, 
the  great  weight  of  authority  is  In  favor  of 
an  affirmative  answer  to  the  question. 

We  will  first  review  briefly  the  cases  In  the 
English  courts  in  which  the  point  has  come 
up  for  consideration.  The  first  is  the  leading 
case  of  Lumley  v.  Gye,  2  El.  &  Bl.  216,  which 
was  decided  in  1853.  In  that  case  the  plain- 
tiff, the  lessee  of  a  theater,  sued  the  defend- 
ant alleging  that  a  certain  singer  had  been 
engaged  by  the  plaintiff  to  sing  at  his  the- 
ater, and  none  other,  and  that  while  she  was 
under  such  contract  the  defendant  malicious- 
ly Induced  and  enticed  her  not  to  perform  for 
blm,  as  she  had  agreed  to  do.  Upon  de- 
murrer to  the  declaration  it  was  held  by 
three  of  the  Judges  that  it  showed  a  good 
cause  of  action.  Justice  Coleridge,  one  of 
the  four  Judges  who  sat  in  the  case,  dissent- 
ed. Practically  the  same  question  came  be- 
fore the  court  in  the  case  of  Bowen  v.  Hall, 
L.  K.  6,  2  B.  Div.  333.  It  was  again  held 
that  an  action  would  lie  for  inducing  one 
under  contract  of  service  to  another  to  leave 
the  service.  Lord  Coleridge,  then  the  chief 
Justice  of  the  common  pleas,  dissented  from 
the  opinion  of  the  majority.  Again,  in  1893, 
the  case  of  Temperton  v.  Russell  [1893]  1 
Q.  B.  DIv.  716,  came  up  for  decision.  There 
the  plaintiff  was  a  contractor  and  builder, 
and  bad  made  contracts  with  third  persons  to 
supply  him  with  material  to  be  used  in  his 
business.    The  defendants  were  a  committee 


of  certain  trade  unions,  and  tar  the  reason 
that  plaintiff  would  not  comply  with  certain 
rules  laid  down  by  the  unions  they  Induced 
those  who  had  contracted  to  deliver  him  ma- 
terial to  break  their  contracts,  and  also  con- 
spired to  prevent  others  from  entering  into 
contracts  with  him.  It  was  held  that  they 
were  liable  both  for  inducing  a  breach  of 
the  existing  contracts  and  also  for  conspiring 
to  prevent  others  from  entering  Into  contracts 
with  the  plaintiff.  A  similar  case  came  be- 
fore the  House  of  Lords  in  1897.  Allen  v. 
Flood  [1898]  L.  R.  App.  Cas.  1.  In  that 
case  the  plaintiffs  were  employed  by  the  Job 
at  work  upon  a  ship,  but  were  subject  to  be 
discharged  at  the  will  of  their  employer. 
Allen,  the  defendant,  representing  a  boUer 
makers'  society,  called  upon  the  agents  of 
their  employer,  and  stated  to  them  that  nn- 
less  the  plaintiffs  were  discharged,  the  mem- 
bers of  the  boiler  makers'  society,  about  40 
in  number,  then  at  work  on  the  ship,  would 
be  "called  out"  or  "knock  ofT*  work  on  that 
day.  Thereupon  their  employer  discharged 
the  plaintiffs,  and  they  brought  suit  against 
the  defendant  alleging,  in  effect  that  he  bad 
unlawfully  and  maliciously  caused  their  dis- 
charge. It  was  held  by  the  court— four  of 
the  nine  law  lords  dissenting— that  since  the 
employer  had  a  right  to  discharge  the  plain- 
tiffs, and  since  the  discbarge  was  lawful,  the 
defendant  was  not  liable  for  having  procured 
it  although,  as  found,  by  the  Jury,  he  acted 
from  a  malicious  motive.  In  the  numerous 
opinions  which  were  given  in  the  case,  the 
previous  cases  of  Lumley  v.  Gye  and  Bowen 
V.  Hall  were  discussed.  After  that  decision 
It  became  a  question  whether  their  authority 
had  not  been  shaken,  if  not  overruled,  there- 
by. But  in  1901  the  important  cabe  of  Quiun 
V.  Leathem  [1901]  App.  Cas.  495,  arose,  and 
it  was  there  held  that:  "A  combination  of 
two  or  more  without  Justification  or  excuse 
to  injure  a  man  In  his  trade  by  inducing  his 
customers  or  servants  to  break  their  coa- 
tracts  with  him,  or  not  to  deal  with  him  or 
continue  in  his  employment  is.  If  it  results 
in  damage  to  him,  actionable."  AH  the  i 
Jud$;e8  concurred  In  tbe  Judgment  and  the 
effect  of  the  decision  is  to  distinguish  Allen 
V.  Flood,  and  to  hold  the  cases  of  Lomley  v.  i 
Gye,  Bowen  ▼.  Hall,  and  Temperton  v.  Bus-  , 
sell  were  correctly  decided.  In  Lumley  v. 
Gye  the  contract  was  one  for  personal  serv- 
ices, and  the  Insistence  of  Mr.  Justice  Cole- 
ridge was  that  it  was  not  actionable  to  induce 
the  breach  of  such  a  contract  except  where  it 
created  the  relation  of  master  and  servant  in 
the  technical  and  restricted  sense  of  those 
terms.  The  majority,  however,  held  that  the 
rule  applied  to  any  contract  for  service.  The 
decision,  therefore,  goes  no  further  than  to 
hold  that  a  cause  of  action  lies  for  procuring  I 
the  breach  of  any  such  contract.  It  may  be 
doubted  whether  the  contract  the  breach  of 
which  was  induced  in  Bowen  v.  Hall  should 
be  classed  as  a  contract  for  service.  How- 
ever that  may  be.  tbe  contract  in  Tempertoa 
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V.  Busaell  waa  for  tbe  delivery  of  material, 
uiid  it  does  not  come  under  that  class.  It 
seems  to  us,  therefore,  that  the  law  Is  now 
settled  in  England  that  it  is  an  actionable 
wrong  knowingly  to  Induce  one  to  break  his 
contract  with  another  to  the  damage  of  the 
latter,  and  that  It  is  also  wrongful  and  action- 
able for  two  or  more  to  accomplish  such  end 
by  conspiring  with  each  other. 

Numerous  decisions  affirming  the  same 
rule  may  be  found  in  the  courts  of  this  coun- 
try. We  will  briefly  refer  to  some  of  the 
more  prominent  cases.  In  Angle  v.  Railway 
Company,  151  U.  S.  1,  14  Sup.  Ct.  240,  38 
I^.  Ed.  55,  the  contract  under  consideration 
was  for  the  construction  of  a  railroad,  and  It 
was  held  that:  "If  one  maliciously  inter- 
feres in  a  contract  between  two  parties,  and 
Induces  one  of  them  to  break  that  contract  to 
the  injury  of  the  other,  the  party  injured 
can  maintain  an  action  against  the  wrong- 
doer." The  opinion  of  Mr.  Justice  Brewer 
reviews  Lumley  v.  Gye  and  other  English 
cases,  which  had  been  decided  at  that  time, 
and  was  concurred  In  by  all  the  Judges  save 
one,  who  dissented  upon  grounds  not  in  con- 
flict with  the  decision  upon  that  point  The 
case  of  Walker  v.  Cronln,  107  Mass.  555, 
holds  that  an  action  lies  against  one  who 
procures  the  violation  of  his  contract  of  serv- 
ice by  the  servant,  and  that  the  rule  Is  not 
confined  to  contracts  for  menial  services.  It 
was  argued  by  the  dissenting  Judge  in  Lum- 
ley  T.  Gye  that  the  rule  applied  only  in  case 
of  servants  in  tbe  strict  sense  of  that  term, 
and  that  the  action  In  such  a  case  was  given 
by  tbe  statute  of  23  Edw.  Ill,  and  was 
"limited  by  It."  Since  the  Massachusetts 
court  holds  that  the  action  is  not  confined  to 
contracts  such  as  are  referred  to  in  that 
statute,  and  since  we  see  no  sufficient  reason 
for  making  a  distinction  in  such  a  case  be- 
tween contracts  of  service  and  other  con- 
tracts, it  seems  to  us  that  that  court  would 
hold  that  It  would  be  actionable  knowingly  to 
procure  the  violation  of  any  contract  to  the 
dannage  of  one  of  the  contracting  parties.  In 
Jones  ▼.  Stanly,  76  N.  C.  355,  it  is  distinctly 
held  that  the  rule  applies  to  any  contract. 
On  the  other  band,  it  is  decided  by  the  Su- 
preme Court  of  California  that  "maliciously 
inducing  another  to  break  a  contract  with  a 
third  person  will  not  create  a  liability  to  the 
latter  when  It  is  done  without  threats,  vio- 
lence, falsehood,  deception,  or  benefit  to  the 
person  inducing  the  breach."  Boyson  y. 
Tbom,  98  Cal.  578,  33  Pac.  492,  21  L.  S.  A. 
2.33.  The  same  principle  was  applied  in 
Bourller  v.  Macauley,  91  Ky.  185, 15  S.  W.  60, 
.11  li.  B.  A.  550,  34  Am.  St.  Rep.  171.  That 
waa  a  case  strikingly  like  Lumley  v.  Gye. 
Tbe  plaintiffs  had  entered  into  a  contract 
with  the  manager  of  the  distinguished  ac- 
tress Mary  Anderson  to  perform  on  certain 
nights  at  their  theater,  and  afterwards  the 
defendant  procured  a  breach  of  the  contract 
with  plaintiffs,  and  procured  the  actress  to 
appear  at  bis,  a  rival  bouse.    It  was  held 


that  these  facts  constituted  no  cause  of  ac- 
tion. 

There  are  many  other  cases  of  a  some- 
what similar  nature,  but  in  most  of  them 
there  was  some  element  of  fraud,  threats, 
intimidation,  or  conspiracy,  and  for  that  rea- 
son are  probably  not  direct  authority  upon 
the  question  before  us.  We  are  of  opinion 
that  the  rule  that,  where  one  knowingly  in- 
duces another  to  break  his  contract  with  a 
third  person,  such  third  person  has  a  right 
of  action  against  the  one  so  causing  the 
breach  for  any  damages  resulting  to  him  by 
such  breach,  is  supported  by  a  decided  pre- 
ponderance of  authority  and  by  the  better 
principle.  The  principle  Is  well  stated  by 
Ixird  Justice  Lopes  in  bis  opinion  in  the 
case  of  Temperton  v.  Russell  in  tbe  follow- 
ing extract:  "Tbe  case  which  I  think  must 
govern  our  decision  as  to  the  first  head  of 
claim  is  Bowen  v.  Etall  (1),  which  I  under- 
stand to  lay  down  the  broad  principle'  that  a 
person  who  induces  a  party  to  a  contract 
to  break  It,  intending  thereby  to  Injure  an- 
other person,  or  to  get  a  benefit  for  himself, 
commits  an  actionable  wrong.  That  ap- 
pears to  me  to  be  the  effect  of  the  decision 
in  that  case,  which  was  decided  in  1881,  and 
never  appears  to  have  been  since  question- 
ed. I  presume  that  the  principle  is  this, 
viz.,  that  the  contract  confers  certain  rights 
on  the  person  with  whom  it  is  made,  and 
not  only  binds  the  parties  to  It  by  the 
obligation  entered  into,  but  also  Imposes  on 
all  the  world  the  du^  of  respecting  that 
contractual  obligation."  It  seems  to  us 
that,  where  a  party  has  entered  into  a  con- 
tract with  another  to  do  or  not  to  do  a  par- 
ticular act  or  acts,  he  has  as  clear  a  right 
to  its  performance  as  he  has  to  his  property, 
either  real  or  personal;  and  that  knowingly 
to  induce  tbe  other  party  to  violate  It  is  as 
distinct  a  wrong  as  it  is  to  injure  or  de- 
stroy bis  property.  It  Is  not  a  sufficient 
answer  to  say  that  be  has  a  remedy  against 
tbe  party  who  has  broken  the  contract  In 
the  first  place,  such  remedy  is  Ineffectual 
unless  he  who  baa  made  the  breach  has 
property  or  credita  which  may  be  applied 
by  procesa  of  law  to  tbe  satisfaction  of  a 
Judgment  that  may  be  obtained  against  bim. 
In  .the  second  it  sometimes  occurs  that  In 
case  of  Joint  tort  feasors  the  liability  of  tbe 
one  may  be  secondary  to  that  of  the  other, 
and  that  in  the  event  of  a  recovery  against 
one,  he  may  have  a  claim  for  indemnity 
against  the  party  Jointly  liable.  For  ex- 
ample, a  master  may  be  sued  for  the  wrong 
of  bis  aervant  while  acting  In  performance 
of  the  master's  business  and  within  the 
scope  of  bis  employment,  althougb  tbe 
wrongful  act  may  have  been  done,  not  only 
without  any  participation  on  part  of  the 
master,  but  even  against  his  express  orders. 
We  understand  the  rule  In  such  a  case  to 
be  that,  though  either  or  both  may  be  held 
liable  to  the  Injured  party,  as  between  tbe 
master  and  servant  the  latter  is  primarily 
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responsible.  We  have  said  that  tbe  point 
has  never  been  decided  In  this  court.  But 
In  Delz  V.  Wlnfree,  80  Tex.  400,  16  S.  W. 
Ill,  26  Am.  St.  Hep.  755,  the  plaintiff,  a 
butcher,  alleged  in  his  petition  that  the  de- 
fendants, a  firm  dealing  in  live  stock,  bad 
not  onlj-  refused  to  sell  to  Mm,  but  had 
combined  with  other  such  dealers,  and  bad 
induced  them  also  to  refuse  to  deal  with 
him.  It  was  held  that  the  defendants  had 
the  absolute  right  to  deal  or  not  with  the 
plaintiff,  as  they  saw  fit,  but  that  it  was  an 
actionable  wrong  to  induce  others  to  do  so. 
Clearly,  tbe  substance  of  the  wrong  in  that 
case  was  the  Inducements  of  third  parties 
not  to  deal  with  plaintiff,  which  was  a  mere 
obstruction  of  his  right  to  buy  from  dealers, 
without  officious  interference  on  part  of  oth- 
ers. If  it  be  actionable  for  one  to  inter- 
meddle in  another's  affairs,  and  thereby 
prevent  bim  from  making  contracts,  to  tbe 
damage  of  his  business,  for  a  stronger  rea- 
son it  is  actionable  to  induce  tbe  breach  of 
a  contract  already  made. 

Our  conclusion  upon  this  branch  of  the 
case  Is  that  the  court  erred  In  sustaining 
the  demurrer  to  the  petition.  Just  here  we 
will  add,  however,  that  it  is  not  quite  clear 
to  us  whether  the  allegations  in  the  petition 
should  be  construed  as  charging  defendant 
Yorrlngton  as  being  a  party  to  the  agree- 
ment to  Induce  Harwood  to  break  his  con- 
tract. But  this  Is  unimportant,  since,  as  we 
have  seen,  he  was  responsible  for  Harwood's 
engaging  again  In  the  milling  agency  busi- 
ness, wbetber  be  induced  him  to  do  so  or 
not. 

We  are  also  of  the  opinion  that  tbe  court 
erred  in  instructing  a  verdict  for  the  de- 
fendant Harwood.  The  charge  Is  as  follows: 
"In  this  case  there  is  no  evidence  tending 
to  show  what  part  of  the  decrease  in  the 
business  of  Raymond  &  Bro.  below  that 
done  by  Harwood  &  Yarrlngto'n  was  caused 
by  the  competition  of  Harwood,  if  any.  In 
violation  of  his  contract,  what  part  was  due 
to  competition  of  Harwood  under  his  writ- 
ten permission,  what  part  was  due  to  lack 
of  experience  In  the  business  on  the  part  of 
Raymond  &  Bro.  as  compared  with  Har^ 
wood  &  Yarrlngton.  •  •  •  The  Jury  will 
therefore  return  a  verdict  for  the  defend- 
ant." In  view  of  the  fact  that  the  case  will 
be  remanded  for  a  new  trial,  we  must  re- 
frain from  discussing  the  testimony.  We 
may  say,  however,  that  the  evidence  does 
not  show  how  much,  If  any,  the  plaintiff 
was  damaged,  and  It  may  be  that  If,  under 
the  testimony  and  a  proper  instruction,  the 
jury  bad  given  only  nominal  damages,  the 
court  should  not  have  disturbed  the  verdict 
From  the  nature  of  the  case  it  is  Impossible 
to  show  the  damages  with  accuracy,  and  to 
require  accuracy  In  such  a  case  would  be  to 
deny  a  remedy  for  a  wrong.  In  Welsh  v. 
Morris,  previously  cited,  a  Judgment  for  sub- 
stantial damages  was  sustained  upon  testi- 
mony  quite  as  unsatisfactory,   to  say  tbe 


least  of  it,  as  that  introduced  in  tbe  present 
case.  If  Harwood  violated  Ills  contract, 
the  plaintiff  was  entitled  to  recover,  at  all 
events,  nominal  damages.  Davis  t.  Ballway 
C!o.,  91  Tex.  505,  44  S.  W.  822. 

The  Judgments  of  the  district  court  and 
that  of  tbe  Court  of  Civil  Appeals  are  re- 
versed, and  the  cause  remanded  for  a  new 
trlaU 


GODWIN  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texaa    March 
25,  1903.) 

CRIMINAL  LAW— HORSE  THEFT— NEW  TRIAL,— 
NEWLY  DISCOVERED  BVIDBNCB  —  CONTINU- 
ANCE—BILL  OF  SALB-ADIUSSIBIUTT— CON- 
FESSION. 

1.  On  a  prosecution  for  horse  theft  and  for 
theft  as  a  bailee  it  appeared  that  defendant 
and  another  hired  the  horse  in  Question,  to  be 
driven  out  into  tbe  country,  and  also  secored 
a  back;  that  they  traded  the  hack  for  a  buggy: 
that  subsequently  they  sold  the  horse  and 
baggy,  and  defendant  received  part  of  the  pur- 
chase price.  Defendant  moved  for  a  continu- 
ance to  secure  the  testimony  of  a  witness  that 
defendant  stated  be  was  going  to  get  a  rig  and 
go  Into  the  country,  selling  patents,  etc.,  and 
of  another  witness  that  he  was  the  one  who 
traded  for  the  hack,  and  that  at  that  time  de- 
fendant's associate  traded  the  horse,  and  that 
he  was  exercising  tbe  control  and  management, 
and  that  defendant  did  not  exercise  any  control. 
Held  not  prejudicial  to  have  refused  the  con- 
tinuance, as  the  evidence  would  have  militated 
againrt  defendant  rather  than  in  his  favor. 

2.  It  was  not  error  to  refuse  a  continuance 
because  of  the  absence  of  accused's  codefend- 
ant,  then  a  fugitive  from  justice. 

3.  On  a  prosecution  for  horse  theft  a  bill  of 
sale  of  tbe  horse,  executed  by  a  third  party. 
and  offered  in  evidence  by  defendant,  was  inad- 
missible, in  the  absence  of  proof  of  its  execa- 
tion  by  its  attesting  witness. 

4.  Where,  on  a  criminal  prosecntion,  tbe 
court  refnsed  to  admit  a  bill  of  sale  of  tbe 
horse  executed  by  a  third  party,  and  offered  in 
evidence  by  defendant,  because  its  execution 
had  not  been  shown  by  the  attesting  witness, 
and  it  appeared  the  attesting  witness  waa  150 
miles  distant,  it  was  not  error  to  refuse  to  la- 
sue  a  subpoeua  for  him;  if  accnsed  thought  the 
bill  of  sufficient  importance,  he  should  have 
asked  a  postponement  until  the  witness  could 
be  brought  in. 

6.  It  would  not  have  been  error  to  have  re- 
fused a  postponement,  the  contents  of  the  bill 
of  sale  baring  been  before  the  jury,  and  It 
appearing  that  It  was  given  by  defendant's  co- 
defendant  under  an  assumed  name,  and  that 
defendant  was  present  at  tbe  time,  and  there 
being  evidence  that  defendant  and  his  code- 
fendant  were  acting  together. 

6.  On  appeal  in  a  criminal  case  appellant 
claimed  that  his  case  had  been  called  peremp- 
torily, and  that  he  was  forced  to  trial  before 
it  was  reached  on  the  docket  The  trial  court 
explained  that  the  case  had  been  passed  at  the 
request  of  defendant,  and  that  on  the  day  set 
for  it  the  court  was  engaged  in  the  trial  of  an- 
other case,  which  was  not  concluded  that  day, 
and  that  on  the  next  day  all  of  the  cases  on 
the  docket  in  advance  of  accused's  had.  by 
orders  of  the  court  entered  several  days  prior 
to  that  day,  been  disposed  of  by  setting  them 
for  a  later  day.    Held,  that  there  was  no  error. 

7.  On  a  criminal  prosecution  a  sheriCf  who 
had  had  defendant  in  charge  testified  that  after 
defendant  had  been  "warned"  as  required  by 
statute  he   made  a   statement   regar^ug    the 
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crime,  after  which  the  sheriff  told  him  tliat  in 
hia  opinion  it  woold  be  better  for  him  if  a 
certain  other  person  associated  with  defendant 
in  the  crime  coold  be  arrested.  Held,  that  the 
statement  made  bj  defendant  was  admissible. 
8.  The  admission  in  evidence  of  the  coufes- 
srion  made  by  accused  to  the  sheriff  would  not 
hare  been  erroneous,  though  an  inducement  to 
lualie  it  had  been  made,  it  appearing  that  de- 
fendant had  preTiously  stated  the  same  facts 
to  the  sheriff  and  another,  after  proper  warn- 
ing, and  without  any  inducement 

Appeal  from  District  Court,  Comanche 
County;   N.  R.  Llndsey,  Judge. 

J.  B.  Godwin  was  convicted  of  crime,  and 
appeals.    Afllrmed. 

Howard  Martin,  Asst.  Atty.  Oen.,  for  the 
State. 

DAVIDSON,  P.  J.  The  Indictment  con- 
tains two  counts,  the  first  charging  theft,  and 
the  second  theft  as  bailee  uuder  a  contract 
of  hiring.  The  conviction  was  under  the 
second  count. 

Application  for  continuance  was  properly 
refused.  Conceding  the  diligence  suflBclent, 
which  Is  not  a  t&ct,  still,  viewed  from  the 
standpoint  of  the  motion  for  new  trial,  the 
testimony,  U  It  bad  been  adduced,  could  not 
have  possibly  benefited  appellant.  On  tbe 
contrary.  It  would  have  been  of  a  damaging 
cliaracter.  By  the  witness  Mrs.  Garrett  It 
was  expected  to  be  shown  that  appellant  and 
Eklwards,  who  was  associated  with  him  In 
hiring  the  horses  and  hack  at  Stamford,  In 
Jones  county.  Informed  her  that  he  owned 
and  was  In  possession  of  certain  patent  re- 
ceipts, and  was  going  to  procure  a  convey- 
ance and  get  out  in  the  country  and  engage 
in  tbe  business  of  selling  said  receipts  and 
patents;  that  at  tbe  time  appellant  left  ber 
boai-dlng  house,  where  he  and  Edwards  were 
boarding,  they  left  a  portion  of  their  cloth- 
ing at  said  house,  with  tbe  understanding 
tbey  would  return  in  a  few  days.  Tbe  sec- 
ond witness,  wbose  name  Is  not  known.  Is 
said  to  reside  near  Nugent,  In  Jones  coun- 
ty, and  Is  the  man  to  whom  Edwards  trad- 
ed the  haclc  obtained  from  the  "Ice-Man" 
in  Stamford,  whose  name  Is  unknown,  and 
because  name  Is  unknown  be  has  been  un- 
able to  procure  process.  He  expected  to 
prove  by  this  witness  that  he  traded  for 
tbe  hack  In  which  defendant  and  Edwards 
left  Stamford,  and  to  which  tbe  horse  de- 
fendant here  stands  charged  with  stealing 
was  being  worked,  and  that  Edwards  was 
tbe  man  who  traded  the  horse,  and  who  was 
exercising  control  and  management  of  tbe 
borse,  and  at  the  time  appellant  did  not  exer- 
cise ony  such  control  over  the  hack  or  horse; 
and  set  up  no  claim  in  and  to  said  borse. 
He  also  sought  a  continuance  on  account  of 
tbe  absence  of  Edwards,  bis  codcfendant, 
wbo,  from  the  statement  of  the  Judge  In  his 
qnallficatlon  to  the  bill,  is  a  fugitive  from  Jus- 
tice, and  under  Indictment  In  a  separate  bill 
for  tbe  tlieft  of  the  same  horse.  Tbe  testi- 
mony shows  that  Edwards  and  appellant  went 
Into  tbo  wagon  yard  of  T.  M.  Spindle,  alleged 


owner,  in  Stamford.    E^df   i 
Ing,  and  secured  the  bors 
Spindle,  to  be  driven  oui 
Appellant  was  with  him, 
went  off  with  the  horse.    '.  : 
er  horse  about  the  town, 
party  termed  the  "Ice-Mai  ' 
ly  left,  going  south,  or  a  1:  I 
til  tbey  reached  the  neigh  i 
called   "Nugent."    They   i  i 
getber  In  tbe  hack.    At  N 
the  hack  for  a  buggy.    Tl 
their  way  down  tbe  coun  : 
the  route  is  given,  -  but  It 
repeat— until  they  reached 
manche,  where  the  horse  t  ' 
die  was  sold  to  a  man  nami  ': 
did  most  of   the  talking    I 
Boss   and    Holcomb   boug 
buggy,  and  defendant  dui  : 
tlon  stated  that  the  title  t( 
all  right    After  the  trade    ' 
money  paid  over,  $12.50  o 
pellanf  s   possession.    Thei  : 
j  Ft.  Worth,  where  they  sei  i 
I  going  to  the  residence  of  h 
j  kee  county,  and  £idwards 
I  If  the  evidence  of  the  unk  : 
gent,  to  whom  tbe  back  wa 
given  before  tbe  Jury  as  sti  i 
bad  a  tendency  to  strength! : 
because  appellant  bad  tra , 
ford  to  that  point  with  E< 
bad  not  known  before  of    ' 
of  Edwards  be  then  did,  a  i 
wards  was  trading  off  pro  i 
belong  to  him,  and  as  ball; 
his  own  use.    This  would  i 
tendency  to  show  not  onl; 
csty,  but  an  actual  acting  I 
wards,  in  the  sale  of  the  h: 
to  the  witness  Koss,  and  t: 
the  fact.  If  Spindle  bad 
testified  to  the  acts  set  ow 
tion  for  continuance,  would 
tbe  time  of  getting  the  hore^ 
til  its  final  disposition  In  C 
lug  together  by  these  part: 
this  testimony  had  a  decide 
case,  and  that  It  was  probal 
have  strengthened  the  stii 
at  no  point  have  mllltate<: 
therefore  could  not  have  1 
appellant.    It   could   not  li 
tended  to  bring  about  a  ni 
or  an  acquittal.    Of  course 
for  the  presence  of  EJdwardii 
riously  considered.    Tberefi 
not  err  In  refusing  to  grant 
By  bill  of  exceptions  It  1 
fendant  ottered  tbe  testlmoi 
effect  that  be  bought  tbe  1 
charged  with  stealing,  and  tl 
him  tbe  borse  executed  and 
tbe  following  bill  of  sale, 
ten  by  the  party  making 
"Comanche,  Texas,  July  7tt 
certify  that  I  have  this  day 
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ed  unto  D.  W.  Boss  one  bay  mare  branded 
'£'  on  right  shoulder;  also  one  gray  mare 
branded  'A  B'  on  left  shoulder;  also  one  sad- 
dle and  one  red  bottom  open  buggy  and  har- 
ness. [Signed]  J.  C.  Stacy.  Witness:  B. 
B.  Holcomb."  The  state  objected  to  the  In- 
troduction of  the  blU  of  sale,  because  Its  ex- 
ecution was  not  proven  by  the  attesting  wit- 
ness Holcomb.  Appellant  Immediately  asked 
for  a  subpcena  for  Holcomb,  which  was  re- 
fused by  the  court.  Appellant  asserts  that 
he  was  unaware  of  the  fact  that  the  bill  of 
sale  was  In  existence  until  spoken  of  by  the 
witness  Boss,  while  testlfj'lng,  and  that  In 
the  opinion  of  counsel  this  bill  of  sale  was 
highly  material  and  necessary.  The  court 
qualifies  this  bill  by  stating,  in  substance, 
that  Boss  testified,  when  he  purchased  the 
horse  from  Edwards,  or  Stacy,  as  he  signed 
the  bill,  he  received  this  bUl  of  sale,  and  Hol- 
comb signed  it  as  a  witness;  that  the  bill 
of  sale  was  then  ottered  in  evidence,  and  was 
ruled  out  on  objection  by  the  state,  because 
its  execution  had  not  been  proved,  and  the 
court  refused  a  subpoena  for  the  witness  Hol- 
comb. The  bill  is  further  qualified  by  stating 
that  the  evidence  showed  that  Holcomb  was 
in  Concho  county,  some  160  miles  southwest 
from  Comanche  county,  where  defendant  was 
being  tried.  The  court,  after  hearlug  the 
evidence  as  to  where  witness  was,  would  not 
order  subpcena,  becaijse  it  was  ImpossiblG  to 
get  witness  for  four  or  five  days,  and  he 
would  not  delay  the  case  to  send  for  him,  and 
defendant  did  not  ask  to  withdraw  tils  an- 
nouncement and  continue  the  case  on  ac- 
count of  the  absence  of  said  witiiess,  and  the 
trial  was  concluded  within  a  few  hours.  The 
ruling  of  the  court  was  correct  in  regard  to 
the  exclusion  of  the  bill  of  sale.  Morrow  v. 
State,  22  Tex.  App.  230,  2  S.  W.  624;  Graves 
V.  State,  28  Tex.  App.  354,  13  S.  W.  149; 
Williams  V.  State,  30  Tex.  App.  153.  16  S.  W. 
760.  There  was  no  error  in  the  further  action 
of  the  court  refusing  to  issue  the  process  un- 
der the  circumstances  stated.  If  appellant 
thought  the  bill  of  sale  was  of  sufficient  im- 
portance, It  was  incumbent  on  him  to  ask 
a  postponement  or  continuance  of  the  case  in 
order  to  have  the  witness  brought  in.  But, 
as  we  view  the  case,  had  this  been  sought  it 
would  not  have  been  error  to  have  refused 
it.  There  Is  no  question  in  the  record.  It  is 
proven  beyond  peradventure  that  the  bill  of 
sale  was  given  by  Edwards  under  the  name 
of  Stacy.  Boss  details  all  the  facts  and  cir- 
cumstances, both  with  regard  to  the  trade, 
the  entire  transaction,  and  the  bill  of  sale. 
The  contents  of  the  bill  of  sale  was  complete- 
ly before  the  Jury,  and  we  do  not  believe 
the  fact  that  had  the  bill  of  sale  gone  before 
the  Jury  it  could  have  added  anything  to 
Boss*  testimony  or  to  the  fact  that  Edwards, 
under  the  name  of  Stacy,  signed  the  bill  of 
sale  and  made  the  trade. 

Bill  of  exceptions  was  reserved  to  the  ac- 
tion of  the  court  calling  the  case  peremptorily, 
HUd  forcing  defendant  into  trial  before  reach- 


ing his  case  regularly  on  the  docket,  and 
states  in  the  bill  that  the  cases  of  State  t. 
McDaniel,  State  v.  Hardin,  State  v.  Van 
Cleave,  and  State  v.  Montgomery  were  in  ad- 
vance of  tills  case.  The  court  explains  this 
by  stating  tliat  this  case  had  been  passed 
by  the  court  until  September  5th  at  the  re- 
quest of  appellant's  counsel;  that  on  the  5tli 
the  court  was  engaged  In  the  trial  of  another 
case,  which  was  not  concluded  until  the  fore- 
noon of  the  following  day.  On  September 
6th,  when  the  case  was  called,  all  of  the  cas- 
es on  the  docket  in  advance  of  this  case  had 
then,  by  orders  of  the  court  entered  several 
days  prior  to  the  6th,  been  disposed  of  by 
setting  said  cases  for  a  later  day  of  the  term, 
and  the  case  against  appellant  was  the  first 
on  the  docket  on  the  regular  call  undisposed 
of  on  said  6th  day  of  September,  at  which 
time  appellant  was  required  to  announce.  As 
explained,  there  Is  no  error  In  this.  McGrew 
V.  State,  31  Tex.  Cr.  B.  336,  20  S.  W.  740; 
Shehane  v.  State,  13  Tex.  App.  533;  Jones  v. 
State,  8  Tex.  App.  648;  Nichols  v.  State,  3 
Tex.  App.  546. 

Appellant's  confessions  made  to  Boblnson, 
sheriff  of  Smith  county,  and  Swan,  sheriff  of 
Jones  county,  were  introduced  over  his  ob- 
jection. It  is  made  to  appear  from  the  bill, 
and  the  qualification  of  the  court  to  the  bill, 
that  Robinson,  sheriff  of  Smith  county,  and 
Swan,  sheriff  of  Jones  county,  accompanied 
by  a  deputy  sheriff  of  Cherokee  county,  went 
to  Uie  residence  of  appellant's  father,  and  ar- 
rested appellant  While  under  arrest,  Robin- 
son, in  the  presence  of  Swan,  warned  appel- 
lant in  regard  to  any  statement  he  might 
make  as  required  by  the  statute.  He  then 
made  a  statement  or  confession  to  the  officers, 
giving  a  history  of  the  entire  transaction 
from  the  time  they  secured  the  horses  and 
hack  in  Stamford,  Jones  county,  until  final 
disposition  of  the  property  hi  Comanche  coun- 
ty. When  the  officers  separated.  Swan,  with 
defendant,  reached  Tyler,  and  took  the  train 
on  the  Cotton  Beit,  going  tlience  to  Waco. 
Some  time  between  2:30  a.  m.  and  daylight 
appellant  began  talking  to  Swan  again  with 
reference  to  his  case,  when  Swan  ren^ded 
him  of  the  warning  Boblnson  had  given  him, 
and  asked  him  if  he  recalled  it  Defendant 
replied  that  he  understood  it  fully.  He  then 
practically  went  over  the  same  statement  to 
Swan.  This  testimony  was  properly  admit- 
ted. The  bill,  as  prepared  by  counsel,  makes 
the  witness  Swan  state  "that  he  then  told 
appellant  it  would  be  far  better  for  him  to 
tell  witness  the  whole  truth  about  the  mat- 
ter, so  that  the  other  man,  Edwards,  could 
be  caught  and  that  It  would  be  the  easiest 
way  for  him  [appellant]  to  get  out  of  the  en- 
tire matter."  But  the  qualification  to  the 
bill,  which  was  accepted  by  appellant,  elhni- 
nates  this,  for  the  court  says:  "That  after 
defendant  had  made  this  statement  witness 
Swan  told  defendant  in  his  opinion  it  would 
be  better  for  him  if  Edwards  could  be  arrest- 
ed."    If,  under  appellant's  view  of  it,  there 
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could  ha've  been  any  Inducement  to  make  tbe 
second  statement  to  Swan,  the  court  has  elim- 
inated that  view  of  It  by  the  qualification. 
But  In  no  event  do  we  believe  it  would 
amount  to  anything  had  tbe  statement  been 
made  by  the  sherlfl,  as  contended  tor  by  ap- 
pellant, because  the  same  statement,  without 
any  Inducement  whatever,  had  been  previous- 
ly made  to  Robinson  and  Swan. 

No  error  appearing  In  the  record,  tbe  judg- 
ment Is  aflii-med. 


FAUCETT  V.  STATE. 

(Cooit  of  Criminal  Appeals  of  Texas.    March 

25,  1903.) 

mTOXICATINO  LIQUORS— CRIMINAL  PROSECU- 
TION—BVIDBNCHl—aUPPICIBNCY. 

1.  Testimony  that  witness  "drank  some  stuff 
they  called  'Tin  Top.'  I  did  not  drink  enough 
to  feel  it ;  it  did  not  have  any  eSecX  on  ii  >'. 
I  think  if  a  pereon  would  driuk  enough  of  it, 
it  would  make  him  drunk" — does  not  show  that 
the  liquor  sold  is  intoxicating,  if  drunk  ih  rea- 
sonable quantities,  and  does  not  sustain  con- 
viction for  Tiolatiug  local  option  law. 

Appeal  from  Mitchell  County  Court;  W. 
B.  Crockett,  Judge. 

Walter  Faucett  was  convicted  of  crime, 
and  appeals.    Reversed. 

Howard  Martin,  Asst  Atty.  Oen.,  for  the 
State. 

BKOOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  his  pun- 
islmient  assessed  at  a  fine  of  $100,  and  60 
days'  confinement  in  the  county  Jail. 

The  only  question  we  deem  necessary  to 
pass  upon  is  the  sufficiency  of  the  evidence. 
Tbe  following  Is  all  the  evidence  adduced  on 
tbe  trial.  Stoneham  Beal  testified:  "I  was 
In  the  Waukeshaw  Joint,  in  tbe  town  of 
Colorado,  Mitchell  county,  Texas,  on  Decem- 
ber 22,  1902,  and  drank  some  stuff  they  call- 
ed 'Tin  Top.'  I  did  not  drink  enough  to  feel 
it ;  it  did  not  have  any  effect  on  me.  I  think 
if  a  person  would  drink  enough  of  it,  it  would 
make  him  drunk;  but  I  don't  know  how  much 
it  would  take.  It  was  colored  sortie  red." 
We  do  not  think  this  evidence  is  sufficient, 
since  it  does  not  show  that  the  liquor  sold 
was  intoxicating  liquor  If  drunk  In  reasonable 
quantities,  which  has  heretofore  been  held 
by  this  court  to  be  necessary. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


WINN  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March 

25,  1903.) 

NEW  TRIAIr-NEWLY  DISCOVBRBD  HVIDENCB— 
DILIGKNCK— AFFIDAVITS. 

1.  A  new  trial  will  not  be  granted  on  the 
iCround  of  newly  discovered  evidence,  where 
no  dillecuce  In  endeavoring  to  secure  the  evi- 
dence IS  shown. 

2.  On  a  motion  for  a  new  trial  in  a  criminal 
case,  on  ground  of  newly  discovered  evidence. 


accused  did  not  attach  the  affidavits  showing 
what  the  testimony  would  be,  but  attempted  to 
excuse  himself  ou  the  ground  that  it  was  the 
last  day  of  the  term  when  the  motion  was  pre- 
sented. Held,  that  if  between  the  trial  and  the 
application  he  had  discovered  the  testimony  he 
could  have  procured  tbe  affidavits  of  the  wit- 
nesses or  of  hia  Informant,  and  hence  the  ex- 
cuse was  of  no  merit 

Appeal  from  District  Court,  Sabine  Coun- 
ty; Tom  C.  Davis,  Judge. 

Tid  Winn  was  convicted  of  an  assault  to 
murder,  and  he  appeals.    Affirmed. 

Howard  Martin,  Asst.  Atty.  Oen.,  for  the 
State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  assault  to  murder,  and  his  punishment 
assessed  at  confinement  in  the  penitentiary 
for  a  term  of  two  years. 

Appellant  Insists  tbe  court  erred  in  over- 
ruling his  motion  for  new  trial  predicated 
on  newly  discovered  evidence.  We  find  in 
the  record  wliat  purports  to  be  an  applica- 
tion for  new  trial  h&eeA  on  this  ground. 
However,  no  diligence  Is  shown,  and  no  rea- 
son appears  why  said  testimony  was  not  dis- 
covered before  the  trial.  Moreover,  appel- 
lant did  not  attach  the  affidavits  of  the  wit- 
nesses showing  what  their  testimony  would 
be,  but  excuses  Iiimself  by  stating  it  was 
the  last  day  of  the  term  of  court  when  tbe 
motion  was  presented,  and  be  did  not  have 
time.  Certainly  if,  in  tbe  interim  between 
tbe  trial  and  the  application  for  new  trial, 
he  discovered  said  testimony,  either  through 
the  witnesses  or  some  other  person,  he  could 
have  procured  the  affidavits  of  said  witnesses 
or  his  informant.  Tbe  application  Is  totally 
Insufficient. 

There  being  no  error  In  the  record,  the 
Judgment  is  affirmed. 


RACEK  V.  STA-HB. 

(Court  of  Criminal  Appeals  of  Texas.    March 

25,  1903.) 

INTOXICATINO  LIQUORS— CRIMINAL  PROSECU- 
TION—KVIDBNCE—SUFFICIBNCY. 

1.  Testimony  that  witness  bought  "from  de- 
fendant one  bottle  of  Wakeshaw;  that  he  has 
drank  the  stuff  called  'Wakeshaw';  that  he 
thinks  it  will,  if  enough  is  drank,  make  a  man 
drunk" — is  insufficient  to  justify  a  conviction 
for  violating  the  local  option  law. 

Appeal  from  Mitchell  County  Court;  W.  B. 
Crockett,  Judge. 

Walter  Racer  was  convicted  of  crime,  and 
appeals.    Reversed. 

Howard  Martin,  Asst  Atty.  Oen.,  for  the 
State. 

DAVIDSON,  P.  J.  This  Is  a  conviction  for 
violating  the  local  option  law,  the  penalty 
assessed  being  a  fine  of  $25,  and  20  days' 
confinement  In  the  county  Jail. 

We  have  examined  tbe  evidence,  and  do 
not  think  it  sufficient.  In  regard  to  the  In- 
toxicant, tbe  following  is  the  entire  testi- 
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mony:  The  witness  Beal  testified  "that  on 
December  24,  1902,  he  did  buy  from  defend- 
ant one  bottte  of  Wakeshaw;  that  he  has 
drank  the  stuff  called  'Wakeshaw';  that  he 
thinks  it  will,  If  enough  is  drank,  make  a 
man  drunk." 

The  Judgment  la  reversed,  and  the  cause 
remanded. 


DAVIDSON  V.  STATE. 
(Court  of  Orimlnal  Appeals  of  Texas.    March 
■    25,  1903.) 

INTOXICATING  LIQUORS-LOCAL  OPTION  BLBC- 
TION— ORDERS  OF  COMMISSIONERS'  COURT- 
VALIDITY  —  EVIDENCB  —  INSTRUCTIONS  — 
LOCUS  OF  SALB. 

1.  Orders  appearing  in  the  mlnates  of  the 
commissiouera  court,  ordering  a  local  optiou 
election,  counting  and  declaring  the  rote,  and 
ordering  publication,  were  valid,  though  such 
minutes  were  not  signed. 

2.  On  a  prosecution  for  violation  of  the  local 
option  law,  it  was  not  error  to  allow  the  one 
who  delivered  the  whisky  to  testify  that,  taking 
the  letter  of  instruction  in  connection  with  the 
shipment,  he  considered  it  a  C.  O.  D.  ship- 
ment. 

3.  Where  the  court  charged  the  jury  to  con- 
vict if  they  found  that  the  whisky  was  sent  into 
the  local  option  precinct  C.  O.  D.,  it  was  not 
error  to  refuse  to  charge  them  to  acquit  unless 
they  found  that  it  was  so  sent. 

4.  Where  liquor  was  sent  to  a  third  person 
with  instructions  not  to  deliver  it  without  re- 
ceiving the  pay  therefor,  he  was  the  agent  of 
the  consignor,  and  the  sale  was  consummated 
at  the  place  of  delivery. 

Appeal  from  Knox  County  Court;  G.  B. 
Landrum,  Judge. 

B.  F.  Davidson  was  convicted  of  violating 
the  local  option  law,  and  appeals.    AfSrmed. 

Glasgow  &  Kenan,  for  appellant.  Howard 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law,  and  his 
punishment  assessed  at  a  fine  of  $25  and  20 
days'  confinement  in  the  county  ]all;  hence 
this  appeal. 

Appellant  excepted  to  the  action  of  the 
court  instructing  the  Jury  that  local  option 
was  In  force  in  said  precinct  No.  1  of  Knox 
county.  He  claims  that  this  matter  was  in 
issue  on  the  trial  of  the  case,  and  the  court 
could  not  assume  the  existence  of  local  op- 
tion and  so  Instruct  the  Jury.  We  find  in  the 
record  an  order  passed  by  the  commissioners' 
court  ordering  said  election.  We  also  find 
the  order  counting  the  vote  and  declaring  the 
result  of  said  election,  and  also  the  order  of 
publication,  putting  local  option  In  force. 
All  these  orders  appear  to  be  regular  In  form. 
Api)ellant  by  bill  of  exceptions,  however, 
says  he  objected  because  the  minutes  of  the 
commissioners'  court.  In  which  said  orders 
appeared,  had  never  been  signed  by  the  Judge 
or  the  commissioners,  and  had  not  been  at- 
tested by  the  clerk,  and  that  said  objection 
put  said  matter  in  Issue,  and  that  the  Judge 
was  not  authorized  to  charge,  as  he  did,  that 
local  option  was  in  force  in  said  precinct 


If  it  be  conceded  that  the  objection  stated  In 
the  bill  of  exceptions  Is  equivalent  to  a  cer- 
tificate of  the  Judge  that  the  ground  existed, 
to  wit,  that  the  minutes  were  not  signed, 
then  this  was  not  necessary  to  g^ive  validity 
to  said  orders.  Being  found  In  the  mlnates 
of  the  commissioners'  court,  it  was  not  neces- 
sary that  the  county  Judge  and  commission- 
ers should  sign  said  orders.  Llllard  v.  State 
(Tex.  Cr.  App.)  63  S.  W.  126.  We  do  not  be- 
lieve that  the  validity  of  the  local  option 
election  or  orders  of  the  court  were  put  in 
Issue,  and  the  court  was  authorized  to  In- 
struct the  Jury  as  It  did.  Chapman  v.  State 
(Tex.  Cr.  App.)  39  S.  W.  113;  Wllllama  v. 
State  (Tex.  Cr.  App.)  39  S.  W.  664;  Benson 
T.  State  (Tex.  Cr.  App.)  44  S.  W.  167. 

On  the  trial  of  the  case,  while  Dan  Berry 
was  on  the  stand,  and  after  he  had  testified 
to  having  received  the  whisky  and  turned  It 
over  to  Dan  Roberts,  and  having  received  the 
money  from  Dan  Roberts,  paying  the  freight, 
and  paying  the  balance  to  appellant,  and  also 
having  teetlfled  to  a  letter  received  from  ap- 
pellant, and  exhibiting  it  in  evidence,  he  was 
asked  by  defendant's  counsel  the  following 
question,  "Do  you  handle  the  express  at  the 
drug  store  that  comes  on  the  mail  back?"  to 
which  he  replied,  "I  do."  He  was  then  ask- 
ed, "Did  yon  consider  the  whisky  a  C.  O.  D. 
shipment?"  Here  counsel  for  the  state  ob- 
jected, and  the  witness  was  permitted  to  an- 
swer, stating,  "I  did  not,"  whereupon  coanael 
for  the  state  asked  the  following  question. 
"Taldng  the  letter  of  instruction  to  deliver 
the  whisky  and  collect  for  the  same.  In  con- 
nection with  the  shipment,  did  you  not  con- 
sider the  whisky  a  C.  O.  D.  shipment?"  to 
which  witness  answered,  "I  did."  This  last 
question  and  answer  was  objected  to  on  the 
part  of  appellant  because  it  elicited  an  opin- 
ion of  the  witness.  It  would  seem  that  tbis 
last  answer  was  an  opinion  which  both  tbe 
state  and  appellant  were  seeking  to  obtain 
of  this  witness  as  to  how  he  considered  said 
package.  He  had  previously  answered  that 
having  received  the  whisky  marked  as  it 
was,  as  an  express  agent,  he  did  not  consider 
It  a  O.  O.  D.  shipment.  He  was  then  asked 
that  receiving  the  package.  In  connection 
with  the  letter  which  was  sent  him,  how  be 
considered  it.  And  this  was  objected  to  as 
stated,  because  it  elicited  the  opinion  of  the 
witness.  We  think  the  letter  of  instructions 
which  accompanied  the  package  shows  very 
clearly  that  it  required  the  witness  to  whom 
the  package  was  consigned  to  collect  tbe 
money  in  connection  with  the  delivery  of  said 
package,  and,  whether  or  not  it  be  consid- 
ered as  an  opinion  of  the  witness.  It  is  a  very 
clear  interpretation  of  said  letter  which  had 
been  Intr.iduced  In  evidence,  and  the  testi- 
mony gl\  en  by  the  witness  on  this  point  was 
not  error. 

Appellant  contends  that  the  sale  was  not 
in  precinct  No.  1  of  Knox  county,  but  was 
consummated  at  Guthrie,  in  King  county: 
and  be  complains  in  this  connection  that  tbe 
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court  gave  the  following  charge:  "If  yon  find 
from  tbe  evidence  that  defendant  B.  F.  Da- 
TldBon  sent  the  whisky  by  the  mall  carrier, 
addressed  to  Dan  Roberta,  In  care  of  Dan 
Berry,  and  at  the  same  time  sent  Dan  Berry 
a  letter  or  note  requesting  the  said  Berry  to 
deliver  the  whisky  and  collect  the  money  for 
the  same,  and  then,  In  pursuance  of  the  re- 
quest to  deliver  the  goods,  said  Berry  did  de- 
liver the  goods  and  did  collect  the  money; 
or  If  you  should  find  from  the  evidence  that 
defendant  shipped  the  whisky  Into  precinct 
number  one  to  Dan  Roberts,  the  witness,  In 
care  of  Dan  Berry,  to  be  delivered  C.  O.  D. 
by  said  Berry,  or  collect  on  delivery;  and  if 
you  so  find  from  the  evidence— then  the  sale 
would  be  a  sale  at  the  place  of  delivery,  and 
you  win  convict  defendant,"  etc.  And  he 
Insists  that  the  court.  In  lieu  of  said  charge, 
or  at  leaat  as  expressing  his  theory,  should 
have  given  the  following  requested  charge, 
to  wit;  "The  jury  are  charged  that,  before 
you  will  be  warranted  In  convicting  the  de- 
fendant, you  must  find  from  the  evidence  In 
this  case  that  defendant  sent  the  whisky  to 
Dan  Berry  to  be  delivered  to  the  witness  Dan 
Boberta,  C.  O.  D.,  cash  on  delivery,  and  If 
you  do  not  so  find  you  will  acquit  defendant." 
We  think  that  the  charge  as  given  differed 
but  little  In  effect  from  the  requested  charge; 
that  Is,  the  charge  given  Instructed  the  Jury 
to  convict  If  they  found  that  the  whisky  was 
sent  to  precinct  No.  1  C.  O.  D.,  whereas  the 
requested  charge  instructed  the  jury  to  ac- 
quit unless  they  did  find  that  the  whisky 
was  Bent  Into  precinct  No.  1  as  a  C.  O.  D. 
package.  However,  the  charge  as  given  was 
a  Uttie  fuller,  In  that  It  referred  to  the  letter 
of  Instructions  accompanying  said  package. 
We  do  not  believe  that  It  was  necessary  to 
give  the  requested  Instruction,  because  the 
Jury  in  the  charge  given  was  instructed  as  to 
the  only  grounds  upon  which  they  were  au- 
thorized to  convict,  and  If  they  did  not  so 
find  an  acquittal  followed  as  a  matter  of 
course. 

We  have  examined  the  record  carefully  as 
to  the  question  of  sale.  In  connection  with 
the  locus  of  Its  consummation.  While  the 
-witness  Berry  disclaims  any  agency  from  ap- 
pellant, yet  the  letter  of  Instructions  which 
accompanied  the  whisky  and  was  delivered 
to  him,  and  under  which  he  acted,  clearly 
constituted  .him  the  agent  of  appellant  in  de- 
livering the  whisky  and  receiving  pay  there- 
for. The  acts  of  Berry  were  performed  at 
Benjamin,  In  precinct  No.  1  of  Knox  county. 
He  was  evidently  not  authorized  to  deliver 
the  whisky  without  receiving  pay  therefor, 
as  the  letter  of  instructions  directed  to  him 
clearly  Indicates;  that  he  acted  In  that  mat- 
ter for  appellant,  who  lived  at  Guthrie,  King 
county,  and  who  sent  the  whisky  to  Dan 
Berry  to  be  delivered  to  Dan  Roberts,  when 
be  paid  for  the  same;  that  Is,  as  we  under- 
stand the  letter  of  instructions  to  Berry,  ap- 
pellant was  not  willing  to  Intrust  the  matter 
to  Roberts,  the  purchaser  of  the  whisky,  nor 


was  he  empowered  to  deliver  the  same  to 
him,  unless  the  money  therefor  was  paid  to 
Berry,  who  was  authorized  to  receive  and 
remit  It  to  appellant,  the  consignor  of  the 
whisky.  This,  as  we  understand  It,  was  a 
sale  consummated  at  Benjamin.  It  was  not 
like  the  case  .of  Bruce  v.  State,  3d  Tex.  Cr. 
R.  63,  38  S.  W.  683,  which  depended  on  Its 
own  peculiar  circumstances.  Nor  Is  It  neces- 
sary to  discuss  whether  a  0.  O.  D.  package 
of  whisky  Is  a  sale  at  the  point  of  destina- 
tion or  to  determine  how  far  the  Legislature 
Is  authorized  to  go  In  defining  a  sale,  as  In 
the  act  of  the  Twenty-Seventh  Legislature, 
p.  262,  c.  96,  amended  art.  402a.  We  are  In- 
clined to  the  opinion,  however,  that  the  Legis- 
lature cannot  change  the  rule  of  law  with 
reference  to  what  It  takes  to  constitute  a 
sale  or  to  fix  the  locus  of  such  sales,  v  Under 
the  facts  here  as  shown  above,  this  sale  was 
not  consimimated  until  the  money  should  be 
paid  to  appellant's  agent,  and  this  was  done, 
as  above  stated,  at  Benjamin,  when  the  title 
to  the  whisky  was  transferred.  This,  as  we 
understand  It  under  the  authorities,  consti- 
tuted the  transaction  a  sale  at  the  above- 
named  place.  See  Northcutt  v.  State,  38 
Tex.  Cr.  R.  584,  34  S.  W.  946;  Bogel  v.  State 
(Tex.  Cr.  App.)  55  S.  W.  830.  In  the  last 
case  we  would  remark  that  the  question  did 
not  seem  to  turn  upon  the  question  as  to 
whether  a  O.  O.  D.  package  is  a  completed 
sale  at  the  point  of  shipment  or  at  the  point 
of  delivery,  but  rather  Involved  the  question 
as  to  an  actual  sale  by  an  agent  In  the  local 
option  precinct. 

We  have  carefully  examined  the  record, 
and,  finding  no  error,  the  Judgment  Is  af- 
firmed. 


DOUTHIT  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.     Feb. 

11,  1908.) 

OAMINO—BVIDENCB—SDPPICIHNCT— AP- 
PEAL-DEFECTIVE RECORD. 

1.  Where  the  term  of  the  county  court  In 
which  the  trial  was  had  began  Alay  5  and 
adjoamed  May  25,  1902,  as  shown  by  the  cap- 
tion of  the  transcript,  and  according  to  the 
record  appellant  entered  Into  a  recoguTzance  in 
said  court  on  February  22,  1902,  over  two 
mouths  before  the  convening  and  adjouming 
of  said  term,  the  appeal  must  be  dismissed. 

On  Rehearing. 

2.  The  information  charged  defendant  with 
having  permitted  a  ^ame  of  cards  to  be  played 
on  his  premises,  said  premises  being  appurte- 
nances to  a  public  place  used  for  the  sale  of 
hop  ale.  The  statement  of  facts  prepared  hy 
the  trial  judge  showed  that  defendant  was 
engaged  In  selling  hop  ale  and  intoxicating  liq- 
uor, and  permitted  a  game  of  cards  to  be  play- 
ed in  a  room  adjoining  the  saloon,  and  cut  off 
from  it  by  a  partition  wall.  Held  to  make  de- 
fendant guilty  under  the  information. 

Appeal  from  Somervell  County  Court;  J. 
O.  Adams,  Judge. 

A.  L.  Douthlt  was  convicted  of  permitting 
gaming  on  premises  under  bis  control,  and 
appeals.    Affirmed. 
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J.  ESbert  Pearce,  for  appellant.  Hovraid 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

BBOOKS,  J.  The  Assistant  Attorney  Gen- 
era] moTes  to  dismiss  tbis  appeal  because 
the  term  of  the  county  court  In  -which  this 
trial  was  had  began  on  the  5^h  day  of  May, 
1002,  and  adjourned  on  the  2Sth  day  of  May, 
1902,  as  shown  by  the  caption  of  the  tran- 
script; and  the  record  further  shows  that 
appellant  entered  into  a  recognizance  In  said 
court  on  February  22,  3902,  over  two  months 
before  the  convening  and  adjourning  of  said 
term  of  court  Wo  find  the  record  In  the 
condition  stated  In  the  motion. 

The  motion  Is  sustained,  and  the  appeal  is 
accordinfflT  dismissed. 

On  Rehearing. 
(March  25,   1903.) 

Appellant  was  convicted  of  permitting 
gaming  on  premises  under  his  control,  and 
his  punishment  assessed  at  a  fine  of  $26. 
The  appeal  was  dismissed  at  a  previous  term 
of  the  court  because  of  certain  defects  In  the 
trniiscrlpt,  and  It  now  comes  before  as  on 
motion  for  rehearing,  the  defects  In  the  tran- 
script having  been  cured. 

Appellant  insists  there  is  a  variance  be- 
tween the  allegations  in  the  information  aiid 
the  proof  herein.  In  this;  "The  Information 
charges  defendant  with  having  permitted  a 
game-  of  cards  to  be  played  upon  premises 
under  his  control  and  belonging  to  him,  ><ald 
pn-mlses  being  then  and  there  appurtenances 
to  a  public  place,  to  wit,  a  storehouse  and  a 
house  for  retailing  spirituous  liquors,  nnd  a 
bouse  used  as  a  place  for  the  sale  of  hope  ale, 
and  to  which  the  public  is  generally  admit- 
ted for  the  purpose  of  buying  said  hope  ale, 
it  being  a  drink  put  up  in  bottles,  and  kept 
In  said  house  for  sale  to  the  public,  etc.;  and 
the  proof  in  this  case  fails  to  show  that  said 
place  was  a  public  place,  or  that  the  public 
bad  access  thereto,  or  that  same  was  fre- 
quented by  the  public,  or  that  any  hop  ale  or 
other  liquors  were  kept  there  for  sale,  or  that 
any  of  said  hop  ale  or  other  liquors  were 
sold  to  any  person  or  persons,  or  that  said 
hop  ale,  if  sold,  was  an  intoxicating  liquor, 
but  the  proof  does  show  that  the  part  of  the 
bouse  in  which  the  game  was  permitted  to 
be  played  was  a  part  and  parcel  of  the  same 
room  in  which  the  business  of  defendant  was 
conducted,  and  was  a  part  and  parcel  of  the 
room  in  which  said  business  was  run,  and 
that  same  was  used  in  connection  therewith." 

By  the  statement  of  facts  it  Is  shown  that 
John  Rnnkins  testified:  "I  know  where  de- 
fendant's place  of  business  was  on  the  24th 
day  of  July,  1901.  It  was  on  the  south  side  of 
the  square.  In  Glen  Rose,  Somervell  county. 
Defendant  at  the  time  was  engaged  In  the 
business  of  selling  hop  ale.  I  was  in  defend- 
ant's place  of  business  on  the  24 tb  day  of  July, 
1901,  and  saw  Mitchell.  Bradford  Mitchell,  Tll- 
tord  Belt,  and  Coon  Woods  drinking  hop  ale 


together  in  the  bop-ale  Joint  I  saw  defend- 
ant on  that  day.  He  was  playing  at  a  game 
with  cards,  with  Walker  Hardy  in  a  room  in 
the  southwest  comer  of  the  bnlldlng.  Tbe 
room  is  In  the  southwest  comer  of  the  build- 
ing In  which  defendantfa  hop-ale  Joint  is 
situated.  I  walked  from  the  bar  in  tbe 
rear  room  of  the  building  into  tbe  room 
where  they  were  playing  cards.  There  was 
a  partition  wall  between  the  bop-ale  Joint 
and  the  room  in  which  they  were  playing. 
The  wall  does  not  ran  up  to  tbe  celling." 
After  seeing  the  game  of  cards  witness  re- 
turned to  the  room  in  which  the  hop  ale 
was  being  drunk,  and  it  was  then  he  saw  said 
parties  drinking  tbe  hop  ale  at  the  bar.  Aft- 
er this  testimony  was  Introduced  the  state- 
ment of  facts  proceeds  as  follows:  "At  tbls 
stage  of  tbe  trial,  for  tbe  purpose  of  saving 
time  and  trouble,  counsel  for  defendant  ad- 
mitted that  defendant  on  the  date  charged 
in  the  information  permitted  a  game  of  cards 
to  be  played  in  the  room  and  upon  tbe  prem- 
ises described  by  witness  Hankins,  and  that 
said  room  and  bouse  described  by  Hankins, 
and  shown  by  map  in  this  statement  of  facts, 
were  at  the  time  and  date,  as  charged  In 
tbe  information,  owned  by  and  under  the 
control  and  management  of  defendant;  and 
counsel  for  defendant  also  agreed,  in  this 
connection,  that  the  only  question  they  would 
raise  or  contend  for  should  be  as  to  tbe 
relation  of  tbe  room  In  which  the  game  of 
cards  was  played  by  defendant  to  the  main 
building."  Then  follows  tbe  statement  of 
the  county  Judge  to  the  effect  that,  the  par- 
ties having  failed  to  agree  to  a  statement 
of  facta,  tbe  above  and  foregoing  was  pre- 
pared by  him  and  certified  as  required  by 
law.  We  understand  tbls  statement  of  facts 
shows  that  appellant  was  selUng  bop  ale 
and  intoxicating  liquor,  and  engaged  In  that 
business,  and  while  so  engaged  be  per- 
mitted a  game  of  cards  to  be  played  In  a 
room  adjoining  said  building  or  saloon,  which 
room  was  cut  off  from  tbe  saloon  by  a  parti- 
tion wall  running  up  near  the  ceiling.  This 
we  understand  makes  appellant  guilty  under 
tbis  information,  and  hence  appellant's  con- 
tention that  the  evidence  is  not  sufficient  Is 
without  merit 

Appellant  also  insists  that  tbe  county  at- 
torney did  not  properly  substitute  the  com- 
plaint This  Is  presented  in  several  ways  by 
bills  of  exception.  It  appears  that  appellant 
was  convicted  at  the  February  term,  1902, 
of  tbe  court  the  prosecution  having  been 
instituted  during  tbe  previous  November. 
After  trial  and  conviction,  tbe  complaint  was 
lost  Subsequent  to  the  adjournment  of 
court,  to  wit  at  the  May  term  following, 
the  county  attorney,  by  proper  suggestion  un- 
der tbe  statute,  indicated  to  tbe  court  that 
the  complaint  upon  which  tbe  prosecution 
was  predicated  and  conviction  had  was  lost 
and  the  court  as  la  authorized  by  tbe  stat- 
ute, permitted  said  complaint  to  be  substi- 
tuted, and  it  so  appears  in  this  record.    While 
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the  proceedings  are  not  as  fonnal  In  the  sub- 
stitution as  might  have  been,  we  think  all 
the  legal  requirements  were  compiled  with. 
No  error  appearing  In  this  record,  the 
Judgment  Is  affirmed. 


Ex  parte  LEWIS. 

(Court  ot  Criminal  Appeals  of  Texas.    March 

25,  1903.) 

MUNICIPAL  CORPORATIONS— MAYOR  AND  AL- 
DERMEN —  APPOINTMENT  BY  GOVERNOR  — 
CONSTITUTIONALITY  OP  CHARTER  —  LOCAL 
SELF-GOVERNMENT— RIGHT  TO  HOLD  OFFICE 
—COLLATERAL  ATTACK— HABEAS  CORPUS- 
PROPRIETY  OF  REMEDY. 

1.  Notwithstanding  Sa^Iea'  Ann.  CIt.  St 
1887,  art  4343,  authorizing  quo  warranto  as 
against  one  who  usurps,  intrudes  into,  or  un- 
lawfully holds  or  executes  any  office  or  fran- 
chise, the  power  of  the  Governor  to  appoint 
members  of  the  legislative  body  of  a  munic- 
ipality may  be  determined  in  habeas  corpus 
by  one  charged  with  violating  an  ordinance; 
the  acts  ot  an  officer  holding  by  an  absolutely 
void  commission  being  open  to  collateral  at- 
tack. 

2.  Bill  of  Rights,  S  1,  provides  that  the  main- 
tenance of  free  institutions,  etc.,  depends  on 
the  preservation  of  the  right  of  local  self-gov- 
ernment to  all  the  states.  Section  2  provides 
that  all  political  power  is  inherent  iu  the  peo- 
ple, and  all  free  governihents  are  founded  on 
their  authority.  Const,  art.  6,  relating  to  suf- 
frage, provides  in  section  2  the  qualifications 
of  urban  voters,  who  "shall  have  the  right  to 
vote  for  mayor  and  all  other  elective  officers." 
Article  11,  relating  to  municipal  corporations, 
provides  (section  5)  that  cities  of  over  10,000 
may  have  their  charters  granted  or  amended 
by  special  act  of  the  Legislature.  By  Laws 
1875,  p.  113,  c.  100,  and  subsequent  acts  gov- 
erning the  incorporation  of  cities  in  general,  the 
mayor  and  aldermen  were  made  elective.  Act 
of  AprU  19,  1901  (Galveston  Special  Charter), 
creates  a  board  of  five  commissiouers,  two  to 
be  locally  elected,  and  three  appointed  by  the 
Governor,  one  of  whom  he  shall  designate  as 
president  This  board  is  virtually  a  board  of 
aldermen,  and  its  president  a  mayor;  he  hav- 
intf  also  the  right  to  vote  with  the  board.  The 
successors  of  the  guberuntorial  commissioners 
are  to  be  appointed  by  the  Governor,  and  va- 
cancies filled  by  him.  Held,  that  the  special 
charter  violated  the  principle  of  local  self-gov- 
ernment embodied  In  the  Constitution,  and 
hence  an  ordinance  passed  by  the  board  of 
commissiouers  was   void. 

Brooks,  J.,  dissenting  in  part 

Appeal  from  District  Court  Galveston 
Comity;  J.  K.  P.  GiUasple,  Judge. 

Habeas  corpus  by  Charles  Lewis  against 
the  sheriff  of  Galveston  county.  From  a 
Jadgment  remanding  relator  to  the  sheriff's 
custody,  he  appeals.    Reversed. 

Marsene  Johnson,  for  appellant.  J.  Z. 
H.  Scott,  City  Atty.,  C.  K.  Bell,  Atty.  Gen., 
and  Robt.  A.  John,  Asst  Atty.  Gen.,  for  the 
State. 

HENDERSON,  J.  Appellant  was  convict- 
ed in  the  recorder's  court  of  tlie  city  of  Gal- 
veston for  violating  an  ordinance  of  said 
city,  and  fined  |25.  Said  ordinance  was  of 
a  sanitary  character,  and  prohibited  the  re- 
moval of  the  contents  of  any  privy  or  water- 
closet,  etc.,   except  between   certain  hours, 


with  the  permission  of  the  health  phyptcian, 
and  In  accordance  with  certain  prescribed 
rules.  This  ordinance  was  passed  by  what 
are  termed  In  the  charter  the  "board  of  com- 
missioners," who  are  In  fact  the  board  of 
aldermen  of  said  city.  For  falling  to  pay 
said  fine,  appellant  was  committed  to  Jail. 
He  sued  ont  a  writ  of  habeas  corpus  before 
the  criminal  district  judge  of  Galveston  coun- 
ty, who,  after  hearing  the  evidence  in  said 
case,  remanded  applicant  to  the  custody  of 
the  sheriff  until  said  fine  and  costs  should  be 
paid.  From  this  judgment,  applicant  pros- 
ecuted an  appeal  to  this  court 

No  question  has  been  made  as  to  the  reg- 
ularity of  the  proceedings  which  Jed  up  to 
and  Included  the  conviction;  but  appellant 
contends  that  said  conviction  was  null  and 
void,  because  the  charter  of  the  city  of  Gal- 
veston passed  by  the  Twenty-Seventh  Leg- 
islature, and  approved  April  19,  1901,  pro- 
vides that  the  board  of  aldermen  of  the  city 
of  Galveston,  called  "board  of  commission- 
ers," shall  consist  of  five  commissioners, 
three  of  whom  are  required  to  be  appointed 
by  the  Governor;  that  In  accordance  with 
said  charter  provision,  the  Governor  did  ap- 
point said  three  officers,  one  of  whom  was 
named  as  the  president  of  said  board  of  com- 
missioners, and  that  these  three  constituted 
a  majority  of  the  board  of  aldermen  of  said 
city;  that  said  board  passed  the  ordinance 
in  question,  under  which  appellant  was  tried 
and  convicted.  The  insistence  is  that  the 
Governor  has  no  authority,  under  the  Con- 
stitution of  this  state,  to  appoint  the  mem- 
bers of  said  board,  and  that  the  charter  pro- 
vision authorizing  him  to  do  so  is  null  and 
void,  and  that  said  ordinance,  and  all  pro- 
ceedings thereunder,  are  without  authority 
of  law.  As  the  case  turns  upon  the  pro- 
visions of  the  charter  with  reference  to  the 
selection  of  the  board  of  commissioners,  who 
stand  for  the  aldermen  of  said  city,  the  pro- 
visions of  the  charter  bearing  on  this  sub- 
ject will  be  quoted  substantially:  Section 
5  provides:  "There  shall  be  appointed  by  the 
Governor  of*  the  state  as  soon  as  possible 
after  the  passage  of  this  act,  three  commis- 
sioners, one  of  whom  he  shall  select  and 
designate  as  president  of  the  board  of  com- 
missioners provided  for  herein,  and  within 
ten  days  after  the  passage  of  this  act,  it 
shall  be  the  duty  of  the  commissioners*  court 
of  Galveston  county  to  order  an  election  to 
be  held  In  the  city  of  Galveston,  at  which 
election  the  qualified  voters  of  the  city  of 
Galveston  shall  select  two  other  commission- 
ers, who,  together  with  the  three  commission- 
ers appointed  by  the  Governor,  shall  consti- 
tute the  board  of  commissioners  of  the  city 
of  Galveston.  In  ordering  such  election,  the 
commissioners'  court  shall  determine  the  time 
and  the  places  In  the  dty  of  Galveston  for 
holding  such  election;  and  the  manner  of 
holding  the  same  shall  be  governed  by  the 
laws  of  the  state  regulating  general  elections. 
F.ach  of   said   five   commissioners  shall  be 
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over  the  age  of  tweuty-flve  years,  dtizens  of 
tbe  United  States,  and  for  five  years  Imme- 
diately preceding  tbelr  appointment  or  elec- 
tion, residents  of  the  city  of  Galveston. 
Each  of  said  five  commissioners  shall  hold 
o£Dlce  for  two  years  from  and  after  the  date 
of  his  quallflcatlon,  and  until  his  successor 
Shall  hare  been  duly  appointed  or  elected, 
as  the  case  may  be,  and  duly  qualified.  Said 
board  of  commissioners  shall  constitute  tbe 
municipal  government  of  the  city  of  Galves- 
ton." Section  9  provides  for  the  removal  of 
appointees;  authorizing  tbe  Governor  to  re- 
move the  cooimissioners  appointed  by  him, 
but  withholding  from  him  the  power  to  re- 
move others.  Section  10  provides  for  filling 
vacancies  in  the  board  occurring  during  the 
term  of  office,  g^ivlng  the  pow«  to  the  Gov- 
ernor to  fill  vacancies  occasioned  by  tbe  res- 
ignation, etc.,  of  his  appointees;  but  others 
are  to  be  filled  in  tbe  same  manner  as  state 
or  district  offices.  Section  26  provides  that 
the  tenure  of  the  board  of  commissioners 
shall  be  two  years,  and  until  their  successors 
qualify,  and  that  vacancies  in  said  board  are 
to  be  filled  as  provided  in  section  10.  Cer- 
tain sections  make  the  president  the  execu- 
tive officer  of  the  city,  and  give  him  the  right 
to  vote  on  all  questions  which  may  arise. 
Other  sections  constitute  tbe  president  and 
board  of  commissioners  the  successors  of  tbe 
mayor  and  board  of  aldermen  of  the  dty 
of  Galveston,  and  fix  their  salaries;  and  said 
board  Is  given  plenary  powers,  such  as  are 
usnal  with  reference  to  tbe  government  of 
said  city,  authorizing  them  to  pass  all  or- 
dinances, etc. 

We  understand  the  respondent  to  contend, 
first,  that  tbe  matter  of  the  appointment  of 
said  members  of  tbe  board  of  commissioners 
by  tbe  Governor  can  only  be  inquired  Into  by 
quo  warranto,  and  that  this  question  cannot 
be  raised  collaterally;  second,  that  tbe  Legis- 
lature is  omnipotent  in  the  creation  of  mu- 
nicipal corporations,  unless  restrained  by  the 
Constitution,  and  that  there  is  nothing  In 
the  Constitution  prohibiting  the  Legislature 
from  grunting  to  the  Governor  the  i>ower  to 
appoint  any  or  all  of  the  members  of  the 
board  of  commissioners;  third,  that  the  ap- 
pointment of  the  president  of  the  board  and 
two  of  the  members  was  temporary,  and, 
even  if  it  be  conceded  that  the  Governor  could 
not  appoint  the  mayor  and  board  of  aldermen 
as  permanent  officers,  it  was  competent  to 
make  a  temporary  appointment  of  such  offic- 
ers. We  would  observe,  in  this  connection,  that 
tbe  appointments  here  authorized  by  the  char- 
ter were  not  temporary  in  their  character, 
but  permanent,  and  that,  when  the  time  of 
the  appointees  of  the  Governor  expired,  their 
successors  are  to  be  appointed  by  the  Gov- 
ernor. We  understand  this  to  be  the  plain 
reading  of  the  charter  provisions. 

Is  it  necessary,  in  order  to  question  tbe 
legality  or  constitutionality  of  an  ordinance 
passed  by  the  board  of  commissioners,  to  re- 
sort to  a  quo  warranto  proceeding?   Our  stat- 


ute (Sayles'  Ann.  CIt.  St  18B7,  art 
4343)  provides  for  writs  of  quo  warranto  as 
against  one  who  usurps,  intrudes  into,  or  un- 
lawfully holds  or  executes  any  office  or  fran- 
chise. This  is  In  consonance  with  the  gen- 
eral nature  of  the  writ  of  quo  warranto;  that 
Is,  it  furnishes  a  remedy  or  mode  to  try  the 
right  to  an  office  or  franchise.  High  <ai  Ex- 
traordinary Remedies,  S{  591  to  821,  inclusive. 
In  State  ex  reL  John  H.  Spaulding  v.  Smith, 
5S  Tex.  447,  it  seems  to  have  been  held, 
where  the  question  Involved  was  simply  the 
right  to  collect  taxes,  and  not  a  contest  for 
the  office,  that  proceedings  by  quo  warranto 
was  not  the  proper  remedy.  In  this  particu- 
lar case  there  is  no  contest  pending  for  the 
office  of  alderman.  Nor  is  this  a  suit  to  for- 
feit the  entire  charter  of  the  city  of  Galves- 
ton because  It  Is  unconstitutional,  nor  be- 
cause of  nonuse  or  abuse  of  its  franchise.  For 
aught  that  appears,  it  is  conceded  that  all  the 
provisions  of  said  charter  are  In  accordance 
with  law,  except  the  appointment  of  the  three 
commissioners.  It  would  not  necessarily  fol- 
low that  because  the  appointment  of  some  of- 
ficer of  a  corporation  was  void,  being  uncon- 
stitutional, the  whole  charter  must  neces- 
sarily fail.  In  city  of  Bl  Paso  t.  Ruckman, 
92  Tex.  86,  46  S.  W.  25,  It  was  held  that  the 
validity  of  the  organization  of  the  school 
board  of  the  city  of  El  Paso  could  only  be 
inquired  Into  by  quo  warranto.  In  that  case 
It  was  held  that  the  election  was  irregular, 
merely,  and  for  those  reasons  might  have 
been  properly  set  aside  In  a  proceeding  Insti- 
tuted for  that  purpose.  But  we  do  not  know 
that  it  has  ever  been  held,  where  a  pre- 
tended officer  Is  acting  by  virtue  of  a  com- 
mission which  Is  absolutely  void,  his  acts 
cannot  be  questioned  in  a  collateral  proceed- 
ing. If  such  should  be  the  case,  the  result 
would  follow  that  If  one  assumed  to  act  as 
Judge,  and  undertook  to  try  a  person,  although 
his  commission  be  absolutely  void,  a  person 
so  arraigned  and  tried  would  be  driven  to 
some  procedure  to  stay  the  trial,  in  order  to 
enable  him  to  resort  to  a  writ  of  quo  war- 
ranto to  question  the  authority  of  the  officer 
trying  him.  In  such  case  he  would  be  com- 
pelled to  seek  the  aid  of  the  district  attorney, 
who  is  authorized  to  prosecute  writs  of  quo 
warranto.  In  order  to  stay  the  hand  of  that 
same  district  attorney  In  the  prosecution. 
As  we  understand  the  rule  as  applicable  both 
to  dvll  and  criminal  matters,  if  a  Judgment 
Is  absolutely  void,  either  because  there  is  no 
constitutional  tribunal,  or  because  such  tribu- 
nal has  no  Jurisdiction  of  the  subject-mat- 
ter, its  action  can  be  questioned  whenever 
and  wherever  it  is  Invoked,  either  collateral- 
ly or  otherwise.  This  is  especially  the  rule 
In  this  court.  See  ex  parte  Cross,  71  S.  W. 
289— a  recent  case  where  an  ordinance  was 
held  void  because  of  the  hivalidity  of  the  cor- 
poration. See,  also,  ex  parte  Tummins,  32 
Tex.  Cr.  R.  117,  22  S.  W.  409.  In  People 
ex  rel.  v.  Whitcomb,  55  III.  172,  It  was  said: 
"Tbe  proceeding  in  quo  warranto  will  not  lie 
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to  determine  the  constltutlonaUty  of  a  mu- 
nicipal law;  bat  the  proper  mode  to  chal- 
lenge each  law  would  be  to  interpose  an  ob- 
jection as  a  defense  to  the  enforcement  of 
the  ordinanca"  And  that  rule,  it  occnrs  to  us, 
accords  In  principle  with  the  proper  practice. 
And  see  High  on  Extraordinary  Remedies, 
618,  and  Stultz  t.  State,  65  Ind.  492.  We  ac- 
cordingly hold  that  appellant  was  not  re- 
quired to  resort  to  the  writ  of  quo  warranto, 
but  he  could  question  the  constitutionality  of 
the  ordinance'  in  his  defense  when  he  was 
prosecuted  thereunder.  If  the  ordinance  was 
merely  irregular,  he  could  not  set  it  aside; 
but.  if  it  is  void  (that  is.  If  we  should  hold 
that  the  appointment  by  the  Governor  of 
the  mayor  and  two  of  the  board  of  alder- 
men was  unconstitutional,  and  that  this  ren- 
dered the  ordinance,  the  passage  of  which 
was  participated  in  by  them,  void,  as  being 
against  the  Constitution  of  the  state),  then  he 
can  Interpose  the  defense  on  the  trial,  and 
can  avail  himself  of  It  here,  and  he  would 
not  be  compelled  to  await  the  action  of  those 
who  might  be  prosecuting  him,  in  order  to 
avail  himself  of  the  writ  of  quo  warranto. 

In  discussing  the  constitutionality  of  the 
appointment  of  the  mayor  and  two  of  the 
aldermen  by  the  Governor,  it  may  be  con- 
ceded: First  That  the  burden  is  on  relator 
to  show,  by  the  express  terms  of  the  Consti- 
tution, or  by  strong  implication,  that  the 
exercise  of  the  power  of  appointment  is 
against  the  Constitution.  What  we  mean 
by  "strong  implication"  Is:  "When  the  va- 
lidity of  such  legislation  is  brought  in  ques- 
tion, It  is  not  necessary  to  show  that  it  falls 
appropriately  within  some  express  written 
prohibition  contained  in  the  Constitution. 
The  Implied  restrictions  of  the  Constitution 
upon  legislative  power  may  be  as  effectual 
for  its  condemnation  as  written  words,  and 
such  restrictions  may  be  found  either  in 
the  language  employed,  or  in  the  evident 
purpose  which  was  In  view,  and  the  drcum- 
stances  and  historical  events  which  led  to 
the  enactment  of  the  particular  provision 
as  a  part  of  the  organic  law."  State  of 
Ind.  ex  rel.  v.  Fox  (Ind.  Sup.)  6S  N.  E.  18, 
56  L.  R.  A.  893,  and  authorities  there  cited. 
Second.  The  wisdom  of  the  law  is  not  a 
question;  nor  does  it  become  the  Judiciary 
to  try  the  Issue  as  to  whether  the  same 
appears  expedient,  politic,  or  necessary, 
these  matters  being  exclusively  within  the 
province  of  the  Legislature. 

The  Constitution  of  this  state  has  never 
been  construed  as  to  the  question  here  pre- 
sented, but  the  subject  has  been  thoroughly 
discussed  in  other  Jurisdictions— particularly 
In  New  York,  Michigan,  Indiana,  and  Ten- 
nessee, and  in  some  other  states.  New  York, 
as  was  observed  by  Infr.  Gooley,  is  the  only 
state  of  the  original  13  colonies  in  which 
the  mayor  was  appointed  by  the  Governor. 
But  this  was  changed  at  an  early  date,  after 
the  Revolution,  and  the  Constitution  in  that 
state  was  made  expressly  and  strongly  pro- 


hibitive as  to  the  appointment  by  the  Gov- 
ernor or  Legislature  of  purely  municipal 
offlcem.  The  discussion  in  that  state,  as  In 
some  others,  turned  upon  the  proposition 
as  to  whether  the  appointive  officers  were 
municipal  or  state  officers;  the  decisions 
holding  that  certain  classes  of  officers,  as 
health,  quarantine,  and  peace  officers,  were 
state,  and  not  pm-ely  municipal,  officers,  and 
that  It  was  not  an  Invasion  of  local  self- 
government  to  appoint  such  officers  through 
the  Governor  or  Legislature.  State  ex  rel. 
Wood  V.  Draper,  15  N.  Y.  532;  Rathbone  v. 
Wlrth.  160  N.  Y.  459,  46  N.  E.  15,  34  L.  R. 
A.  406.  And  to  the  same  effect,  see  Board 
of  Health  v.  Heister,  37  N.  Y.  661;  Davock 
et  al.  V.  Chas.  W.  Moore  (Mich.)  63  N.  W. 
424,  28  L.  R.  A.  78S.  No  question  is  or  can 
be  made  here  that  the  officers  appointed 
were  not  municipal  officers.  Indeed,  they 
were  both  executive  and  legislative  officers 
of  the  city  of  Galveston;  and  the  Legisla- 
ture, In  making  these  appointive,  went  far- 
ther than  the  Legislature  of  any  state  ever 
attempted  to  go  before. 

In  Michigan  and  Indiana  the  question  has 
been  discussed  as  applied  to  their  Consti- 
tutions, both  of  which  provide,  In  substance, 
"that  all  officers   whose   appointments  are 
I  not  otherwise  provided  for  in  their  Consti- 
{  tutlons,   shall   be   elected   or   appointed   in 
I  such  manner  as  now  Is,  or  hereafter  may 
I  be,  prescribed  by  law."    The  decisions  ap- 
!  pear  to  be  predicated  in  the  proposition  as 
'.  to  whether  the  appointing  power,  under  said 
I  Constitutions,  referred  to  the  power  of  the 
I  Legislature  or  Gtoverno^,   to  appoint,  or  to 
I  the  particular  localities,  and  it  was  held  that 
it  referred  to  the  localities.     See  People  v. 
Hnrlbut,  24  Mich.  44,  9  Am.  Rep.  103;    Al- 
lor  V.  \Vayne  Co.  Auditors,  43  Mich.  76,  4 
N.  W.  492;    Davock  v.  Moore  (Mich.)  63  N. 
W.  424,   28  L.    R.   A.   783;    Geake   v.   Fox 
(Ind.   Sup.)  63  N.  E.  19,   56  L.  R.  A.  893; 
State  ex  rel.  Holt  v.  Denny,  Mayor,  et  a  I., 
118  Ind.  449,  21  N.  E    274,  4  L.   R.  A.  65. 
And  to  the  same  effect,  see  Luehrman  v. 
Taxing  Dlst.  of  Tenn.  2  Lea,  426.    This  last 
case  followed  People  v.  Hnrlbut,  supra,  In 
holding  that  the  Governor  was  authorized 
to  make  temporary  appointments  of  mnnlc- 
ipal  officers.    But  the  reasoning  in  all  of 
the  cases— those  referred  to  as  well  as  all 
others— to  which  our  attention  has  been  call- 
ed, except  State  of  Nevada  v   Swift,  11  Nev. 
134,  strongly  supports  the  proposition  that, 
even    wlthont   some   express    constitutional 
provision,   neither  the   Legislature  nor  the 
Governor  has  the  power  to  appoint  the  per- 
manent officers  of  a  mnnicipality.    In  the 
cases  cited  it  occnrs  to  ns  that  the  real  ef- 
fect of  the  decisions  was  to  establish  the 
doctrine  that.  In  the  absence  of  a  grant  of 
authority  In  the  Constitution  authorizing  the 
appointment  of  such   local   officers  by   the 
Legislature  or  the  Gtovernor,  this  power  was 
denied  by  Implication  arising  from  the  his- 
tory and  traditions  which  time  out  of  mind 
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bad  conferred  local  eelf-goTemment  on  mu- 
nlclpalitleB.  This  question  Is  presented  bo 
forcibly  by  the  distinguished  Judges  who 
decided  the  Hurlbut  Case,  and  In  language 
so  much  better  than  we  can  use,  that  we 
here  present  excerpts  from  the  same,  both 
on  account  of  the  historical  facts  recited, 
and  because  of  the  eloquent  language  in 
which  the  opinions  are  couched,  and,  more- 
over, because,  in  our  Judgment,  It  will  af- 
ford good,  reading  to  those  who  would  ascer- 
tain the  underlying  principles  which  uphold 
our  republican  Institutions,  and  also  serve 
to  bar  the  way  of  those  who  desire  to  over- 
throw the  principles  of  local  self-govern- 
ment, and  to  establish  In  lieu  thereof  a 
strong  central  power. 

Chief  Justice  Campbell  uses  this  language: 
"Incorporated  cities  and  boroughs  have  al- 
ways, both  in  England  and  in  America,  been 
self-governing  communities,  within  such 
scope  of  Jurisdiction  as  their  charters  vest 
in  the  corporate  body.  According  to  the 
doctrine  of  the  common  law,  a  corporation 
aggregate  for  municipal  purposes  is  nothing 
more  nor  less  than  'investing  the  people  of 
the  place  with  the  local  government  thereof.' 
Salk.  193.  In  the  absence  of  any  provision 
in  the  charter  creating  a  representative  com- 
mon council,  the  whole  body  of  freemen 
make  the  common  council,  and  act  for  the 
corporation  at  their  meetings.  Comyn,  Dig. 
Franchises  (F)  25.  It  is  agreed  by  historians 
that  originally  all  boroughs  acted  In  popular 
assembly,  and  that  the  select  common  coun- 
cil was  an  Innovation,  which  may  have  been 
of  convenience,  or  by  encroachment.  In 
modem  times  cities  have  generally  acted  In 
ordinary  matters  by  such  a  select  body. 
But  townships  still  act  by  vote  at  town 
meetings,  and  for  many  purposes  connected 
with  taxation  the  people  of  cities  usually 
have  the  same  privilege.  But  whether  act- 
ing directly  or  by  their  representatives,  the 
corporation  is,  in  law,  the  community,  and 
its  acts  are  their  acts,  and  its  officers  their 
officers.  The  doctrine  is  elementary  that 
all  corporation  officers  must  derive  office 
from  the  corporation.  Kyd,  Corp.  c.  3,  § 
8.  This  has  been,  from  time  immemorial, 
settled  law.  By  articles  15  and  16  of  the 
Great  Charter,  it  was  stipulated  that  the 
liberties  and  free  customs  of  London,  and 
all  other  cities,  boroughs,  towns  and  ports, 
should  be  preserved.  Those  liberties  were 
all  connected  with  and  dependent  upon  the 
right  to  choose  their  own  officers  and  regu- 
late their  own  local  concerns.  The  sole  motive 
of  the  Infamous  proceedings  of  Charles  II. 
to  procure  the  forfeiture  of  these  corporate 
charters  was  to  enable  him  to  interfere  In 
the  selection  of  corporate  officers.  When 
be  had  secured  a  decision  against  the  city 
of  London,  adjudging  the  charter  forfeited 
on  trumped-up  charges  of  sedition  and  11- 
i^al  tolls,  he  offered,  through  Lord  Keeper 
North,  to  respite  the  Judgment  If  the  city 
could  give  him  such  a  right  of  control  over 


Its  selection  of  officers  as  to  enable  him  to 
exclude  persona  not  acceptable  to  the  crown. 
8  State  Trials,  1281;  Lives  of  Lord  Chan- 
cellors, vol.  4,  pp.  318,  319.  These  interfer- 
ences with  both  the  English  and  the  Amer- 
ican colonial  charters  were  always  regarded 
as  legal  outrages,  and  contrary  to  all  consti- 
tutional principles,  and  one  of  the  flrst  acts 
of  Parliament,  after  the  revolution  of  16S8, 
was  passed  to  prevent  any  future  action 
of  that  kind.  Our  Constitution  cannot  be 
understood  or  carried  out  at  all,  except  on 
the  theory  of  local  self-government,  and  the 
intention  to  preserve  it  is  quite  apparent 
In  every  case  where  provision  is  made  by 
the  Constitution  itself  for  local  officers,  they 
are  selected  by  local  action.  All  counties, 
towns,  and  school  districts  are  made  to  de- 
pend upon  it.  All  elections  are  required  to 
be  in  local  divisions  where  electors  reside. 
Cities  are  represented  in  the  board  of  su- 
pervisors, and  it  Is  quite  possible  for  their 
members  to  outnumber  the  rest  It  certain- 
ly cannot  be  that  the  state  can  control  those 
bodies  by  sending  Its  own  agents  there,  and 
it  cannot  be  possible  that  it  was  contemplat- 
ed that  any  members  of  that  board  should 
be  selected  by  a  different  mode  of  election 
or  appointment  from  the  rest  Cities  may 
become  counties,  and  surely  there  can  be  no 
county  without  popular  institutions.  Cities 
have  been  Judicially  declared  to  come  vrith- 
In  the  denomination  of  'townships,'  so  far 
as  to  be  entitled  to  library  money;  and, 
unless  they  are  made  to  Include  school  dis- 
tricts, they  need  not  be  compelled  to  have 
free  schools.  No  one  would  venture  to  as- 
sume that  the  Constitution  was  designed  to 
leave  them  In  such  a  position.  It  is  Im- 
possible to  read  that  document  without  find- 
ing the  plainest  evidence  that  every  part 
of  the  state  is  to  be  under  some  system  of 
localized  authority  emanating  from  the  peo- 
ple. This  is  no  mere  political  theory,  but 
appears  in  the  Constitution  as  the  founda- 
tion of  all  our  polity.  There  is  no  middle 
ground.  A  city  has  no  constitutional  safe- 
guards for  its  people,  or  it  has  the  right  to 
have  all  Its  officers  appointed  at  home.  Un- 
less this  power  is  exclusive,  the  state  may 
manage  all  city  affairs  by  its  own  func- 
tionaries. The  only  reasonable  meaning  of 
the  constitutional  clause  In  question  is  that, 
when  the  Legislature  has  designated  the 
time  and  manner  of  appointment  or  elec- 
tion, the  local  authority  shall  fill  the  offices 
as  so  ordained." 

We  quote  from  Judge  Christiancy  aa  fol- 
lows: "But  when  we  recur  to  the  history  of 
the  country,  and  consider  the  nature  of  oar 
institutions,  and  of  the  government  provided 
for  by  this  Constitution,  the  vital  imi>ortance 
which  in  all  the  states  has  so  long  been  at- 
tached to  local  municipal  governments  by 
the  people  of  such  localities,  and  their  rights 
of  self-government,  as  well  as  the  general 
sentiment  of  hostility  to  everything  in  the 
nature  of  control  by  a  distant  central  power 
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In  the  men  administration  of  such  local  af- 
fairs, and  ask  ourselves  the  question  whether 
It  was  probably  the  Intention  of  the  conven- 
tion In  framing,  or  the  people  in  adopting, 
the  Constitution,  to  vest  In  the  Legislature 
the  appointment  of  all  local  officers,  or  to 
authorize  them  to  vest  It  elsewhere  than  In 
some  of  the  authorities  of  such  municipali- 
ties, and  to  be  exercised  without  the  consent 
and  even  in  defiance  of  the  wishes  of  the 
proper  officers,  who  would  be  accountable 
rather  to  the  central  power  than  to  the  peo- 
ple over  whose  Interests  they  are  to  preside- 
thus  depriving  the  people  of  such  localities 
of  the  most  o:.  .mtial  benefits  of  self-govern- 
ment eujoyed  by  other  political  divisions  of 
the  state— when  we  take  all  these  matters  Into 
consideration  the  conclusion  becomes  very 
strong  that  nothing  of  this  kind  could  have 
been  Intended  by  the  provision.  And  this 
conviction  becomes  stronger  when  we  consid- 
er the  fact  that  this  Constitution  went  far  In 
advance  of  the  old  one  in  giving  power  to 
the  people  which  had  formerly  been  exercised 
by  the  executive,  and  in  vesting  or  authoriz- 
ing the  Legislature  to  vest  in  municipal  or- 
ganizations a  further  power  of  local  legisla- 
tion than  had  before  been  given  to  them.  We 
cannot,  therefore,  suppose  It  was  Intended  to 
deprive  cities  and  villages  of  the  like  bene- 
fit of  the  principle  of  local  self-government 
enjoyed  by  other  political  divisions  of  the 
state.  The  convention  must  be  supposed  to 
have  recognized  to  some  extent  existing 
things,  and  to  have  had  reference  to  cities 
and  villages  with  substantially  such  organi- 
zations or  upon  such  principles  of  self-govern- 
ment as  had  generally  become  customary. 
And  In  this  view,  when  they  provide  that 
officers  in  cities  and  villages  should  be  elected 
or  apiMinted,  we  must  understand  that  they 
referred  to  appointments  of  such  nature 
(though  not  necessarily  of  the  same  officers) 
as  had  been  sometimes,  at  least,  made  by  the 
common  councils  of  cities,  or  by  village  au- 
tborltieSb  as  has  been  quite  generally  the  case 
with  marshals,  collectors,  city  attorneys, 
treasurers,  etc,  and  such  others  as  the  Leg- 
islature might  see  fit  to  vest  In  such  coun- 
cil or  some  other  local  boards,  and  resting 
upon  similar  principles.  While,  therefore,  I 
have  no  doubt  of  the  power  of  the  Legislature 
to  abolish  or  discontinue  any  of  the  separate 
boards  previously  existing  in  the  city,  and  to 
consolidate  all  the  powers  and  duties  In  this 
new  board,  which  I  think  was  the  main  pur- 
pose of  this  act,  and  to  add  all  the  new  duties 
which  have  been  Imposed  upon  them.  I  con- 
cnr  In  the  opinions  of  the  Chief  Justice  and 
my  Brother  Cooley  that  the  Legislature  had 
no  power  to  make  the  appointment  of  the 
members  of  that  board,  as  permanent  officers 
for  the  fnll  term,  or  the  specific  portions  of 
such  terms  provided  by  this  act  for  the  re- 
spective members  of  the  board.  And  to  their 
fid]  and  exhaustive  discussion  of  this  point  I 
refer  without  repeating  it." 
Judge  Cooley,  noted  as  a  great  constitution- 


al lawyer,  and  the  author  of  the  work  on  that 
subject,  states  the  question  thus:  "Whether 
local  self-government  in  this  state  Is  or  Is  not 
a  mere  privll^^,  conceded  by  the  Legislature 
In  its  discretion,  and  which  may  be  with- 
drawn at  any  time  at  pleasure?  I  state  the 
question  thus  broadly  because,  notwithstand- 
ing the  able  arguments  made  in  this  case,  and 
after  mature  deliberation,  I  can  conceive  of 
no  argument  in  support  of  the  legislative  au- 
thority which  will  stop  short  of  this  plenary 
and  sovereign  right."  He  then  traces  the 
history  of  township  or  municipal  corporations 
in  some  of  the  American  colonies,  and  shows 
clearly  that  these  formed  the  nucleus  around 
which  the  patriots  rallied  during  the  Ameri- 
can Revolution,  and  that  they  subsequentiy 
formed  the  basis  of  local  self-government  in 
the  republic,  which  neither  King  nor  Legisla- 
ture were  permitted  to  overthrow  or  destroy. 
He  then  proceeds  to  discuss  the  question  as  fol- 
lows: "In  view  of  these  historical  facts  and 
of  these  great  principles,  the  question  recurc 
whether  our  state  Constitution  can  be  so  con- 
strued as  to  confer  upon  the  Legislature  the 
power  to  appoint  for  the  municipalities  the 
officers  who  are  to  manage  the  property,  in- 
terests, and  rights  in  which  their  own  people 
alone  are  concerned.  If  It  can  be,  it  Involves 
these  consequences:  As  there  is  no  provision 
requiring  the  legislative  Interference  to  be 
npon  any  general  system,  it  can  and  may  be 
partial  and  purely  arbitrary.  As  there  Is 
nothing  requiring  the  persons  appointed  to 
be  citizens  of  the  locality,  they  can  and  may 
be  sent  in  from  abroad,  and  it  is  not  a  re- 
mote possibility  that  self-government  of  towns 
may  make  way  for  a  government  by  snch 
influences  as  can  force  themselves  upon  the 
legislative  notice  at  Lansing.  As  the  munici- 
pal corporation  will  have  no  control,  except 
such  as  the  state  may  voluntarily  give  it,  as 
regards  the  taxes  to  be  levied,  the  bolldlngs 
to  be  constructed,  the  pavements  to  be  laid, 
and  the  conveniences  to  be  supplied,  it  Is  In- 
evitable that  parties,  from  mere  personal  con- 
siderations, shall  seek  the  offices,  and  en- 
deavor to  secure  from  the  appointing  body, 
whose  members  In  general  are  not  to  feel  the 
burden,  a  compensation  snch  as  would  not 
be  awarded  by  the  people,  who  must  bear  It, 
though  the  chief  tie  binding  them  to  the  in- 
terests of  the  i>eople  governed  might  be  the 
salaries  paid,  on  the  one  side,  and  drawn,  on 
the  other.  As  the  Legislature  could  not  be 
compelled  to  regard  the  local  political  senti- 
ment in  their  choice,  and  would  In  fact  be 
most  likely  to  Interfere  when  that  sentiment 
was  adverse  to  their  own,  the  government  of 
cities  might  be  taken  to  Itself  by  the  party 
for  the  time  being  In  power,  and  municipal 
governments  might  easily  and  naturally  be- 
come the  spoils  of  party,  as  state  and  national 
offices  imfortunately  are  now.  All  these 
things  are  not  only  possible,  but  entirely  with- 
in the  range  of  probability.  If  the  positions 
assumed  on  behalf  of  the  state  are  tenable. 
It  may  be  said  that  these  would  be  mere 
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abuses  of  powa,  such  as  may  creep  In  under 
any  system  of  constitutional  freedom,  bat 
what  Is  constitutional  freedom?  Has  the  ad- 
ministration of  equal  laws  by  magistrates 
freely  chosen  no  necessary  place  in  It?  Con- 
stitutional freedom  certainly  does  not  con- 
sist in  exemption  from  governmental  Inter- 
ference In  the  citizen's  private  affairs;  In  his 
being  nnmolested  in  his  family,  suffered  to 
buy,  Bdi,  and  enjoy  property,  and  generally 
to  seek  happiness  in  his  own  way.  All  this 
might  be  permitted  by  the  most  arbitrary 
ruler,  even  though  he  allowed  his  subjects  no 
degree  of  politick  liberty.  The  government 
of  an  oligarchy  may  be  as  just,  as  regardful 
of  private  rights,  and  as  little  burdensome  as 
any  other;  but,  if  it  were  sought  to  establish 
such  a  government  over  our  cities  by  law,  it 
would  hardly  do  to  call  upon  a  protesting 
people  to  show  where  in  the  Constitution  the 
power  to  establish  it  was  prohibited.  It 
would  be  necessary,  on  the  other  hand,  to 
point  out  to  them  where  and  by  what  tm- 
guarded  words  the  power  had  been  confer- 
red. Some  things  are  too  plain  to  be  writ- 
ten. If  this  charter  of  state  government 
which  we  call  a  'constitution*  were  all  there 
was  of  constltutlonBl  command;  if  the  usages, 
the  customs,  the  maxims  that  have  sprung 
from  the  habits  of  life,  modes  of  thought, 
methods  of  trying  fticts  by  the  neighborhood, 
and  mutual  responsibility  in  neighborhood 
Interests;  the  precepts  which  have  com«  from 
the  revolutions  which  overturned  tyrannies; 
the  sentiments  of  manly  independence  and 
self-control  which  impelled  our  ancestors  to 
summon  the  local  community  to  redress  local 
evils,  instead  of  relying  upon  King  or  Legis- 
lature at  a  distance  to  do  so—  If  a  recogni- 
tion of  all  these  were  to  be  stricken  from  the 
body  of  our  constitutional  law,  a  lifeless  skel- 
eton might  remain,  but  the  living  spirit;  that 
which  gives  it  force  and  attraction,  which 
makes  it  valuable,  and  draws  to  it  the  affec- 
tions of  the  people;  that  which,  distinguishes 
It  from  the  numberless  constitutions,  so  call- 
ed, which  in  Europe  have  been  set  up  and 
thrown  down  within  the  last  hundred  years, 
many  of  which,  in  their  expressions,  have 
seemed  equally  fair  and  to  possess  equal 
promise  with  ours,  and  have  only  been  want- 
ing in  the  support  and  vitality  which  these 
alone  can  give— this  living  and  breathing  spir- 
it, which  supplies  the  interpretation  of  the 
words  of  the  written  charter,  would  be  utter- 
ly lost  and  gone.  Mr.  Justice  Story  has  well 
shown  that  constitutional  freedom  means 
something  more  than  liberty  permitted.  It 
consists  in  the  Civil  and  political  rights  which 
are  absolutely  guarantied,  assured,  and  guard- 
ed: in  one's  liberties  as  a  man  and  a  citizen; 
his  right  to  vote;  his  right  to  bold  office;  his 
right  to  worship  God  according  to  the  dictates 
of  his  own  conscience;  his  equality  with  all 
others  who  are  his  fellow  citizens— all  these 
guarded  and  protected,  and  not  held  at  the 
mercy  and  discretion  af  any  one  man  or  of 


any  popular  majority.  Story,  KisceUaneous 
Writings,  620.  If  these  are  not  now  the  ab- 
solute rights  of  the  people  of  Blichlgan,  they 
may  be  allowed  more  liberty  of  action  and 
more  privileges,  bnt  they  are  little  nearer  to 
constitutional  freedom  than  Europe  was 
when  an  imperial  city  sent  oat  consuls  to 
govern  It  The  men  who  framed  our  Institu- 
tions have  not  so  understood  the  facta.  With 
them  it  has  been  an  axiom  that  our  system 
was  one  of  checks  and  balances;  that  each 
department  of  the  government  was  a  check 
npon  the  others,  and  each  grade  of  govern- 
ment upon  the  rest;  and  they  bare  never 
questioned  or  doubted  that  the  corporators 
In  each  municipality  were  exraclsing  their 
franchises  under  the  protection  of  certain 
fundamental  principles  which  no  power  in  the 
state  could  override  or  disregard.  The  state 
may  mold  local  institutions  according  to  its 
views  of  policy  or  expediency,  but  local  gov- 
ernment is  matter  of  absolute  right,  and  the 
state  cannot  take  it  away.  It  would  be  the 
boldest  mockery  to  speak  of  a  city  as  pos- 
sessing municipal  liberty,  where  the  state 
not  only  shaped  its  government,  but,  at  dis- 
cretion, sent  in  its  own  agents  to  administer 
It,  or  to  call  that  system  one  of  constitu- 
tional freedom  under  which  it  should  be 
equally  admissible  to  allow  the  people  fall 
control  in  their  local  affairs,  or  no  control  at 
all.  What  I  say  here  is  with  the  utmost  re- 
spect and  deference  to  the  legislative  depart- 
ment, even  though  the  task  I  am  called  upon 
to  perform  is  to  give  reasons  why  a  blow  aim- 
ed at  the  fonndation  of  our  structure  of  lib- 
erty should  be  warded  off.  Nevertheless, 
when  the  state  reaches  out  and  draws  to  it- 
self and  appropriates  the  powers  which  from 
time  Immemorial  have  been  locally  possessed 
and  exercised,  and  Introduces  into  Its  legis- 
lation the  centralizing  ideas  of  continental 
Europe,  under  which  despotism,  whetiier  vt 
monarch  or  commune,  alone  has  flourished, 
we  seem  forced  back  npon  and  compelled  to 
take  op  and  defend  the  plainest  and  most 
primary  axioms  of  free  government,  as  if 
even  in  Anglican  liberty,  which  has  been 
gained  step  by  step,  through  extorted  char- 
ters and  bills  of  rights,  the  punishment  ot 
kings  and  the  overthrow  of  dynasties,  noth- 
ing was  settied  and  nothing  established." 
People  V.  Hurlbut,  24  Mich.  104-108,  9  Am. 
Rep.  103. 

We  might  pursue  the  subject  farther,  and 
quote  from  the  exhaustive  opinion  of  Judge 
Hadley  in  Oeake  v.  Fox,  supra,  and  from  the 
Reports  in  other  states.  But  the  views  quot- 
ed, we  apprehend,  are  sufficient,  and  win 
serve  to  indicate  the  reasoning  upon  which 
great  judges  who  have  considered  this  ques- 
tion base  their  views,  and  that  they  regard 
the  attempt  on  the  part  of  the  Legislature  to 
make  this  innovation,  giving  the  appointing 
power  of  mimicipal  officers  to  the  Legisla- 
ture and  Governor,  as  unwarranted,  in  the 
face  of  our  American  system  of  municipal 
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government,  and  as  destructlre  of  the  rlghta  i 
of  the  people  In  municipalities  to  select  their  I 
own  officers.  I 

In  State  ex  rel.  v.  Moores  (Neb.)  76  N.  W.  j 
175,  41  L.  R.  A.  624,  there  was  nothing  In  > 
the  Couatltutlon  of  Nebraska  especially  re-  j 
strictlTe  of  the  authority  of  the  Legislature  | 
to  make  local  municipal  officers  appointive  | 
by  the  Governor,  and  so  the  question  was  I 
here  fully  and  fairly  made.  The  distinguish-  | 
ed  Jurists  who  wrote  that  decision  were  not  ! 
content  to  rest  the  case  on  what  had  been  I 
said  on  the  subject  by  other  courts,  but  went  i 
into  the  question  again;  and,  both  on  prin- 
ciples and  authority,  it  was  determined  that  | 
the  appointment  and  selection  of  municipal  | 
officers  by  any  other  than  the  local  authori-  i 
ties  was  subversive  of  the  principles  of  local  i 
eelf-govemment,  which  belonged  to  the  peo-  ! 
pie  of  the  state,  and  Inheres  In  every  iKtrt  of  | 
the  Constitution.  A  perusal  of  these  opinions 
Is  like  Bounding  a  new  note  on  the  old  Lib-  ' 
erty  Bell,  and  must  Inevitably  thrill  the  heart  [ 
of  every  patriotic  American  who  loves  the  j 
free  Institutions  of  our  country.  ; 

Now  let  us  look  to  our  own  Constitution  on  j 
the  subject.    Bill  of  Rights,  §  1,  provides: 

"Texas  is  a  free  and  independent  state,  - 
subject  only  to  the  Constitution  of  the  United  | 
States;  and  the  maintenance  of  our  free  In-  • 
stltutions  and  the  perpetuity  of  the  Union  \ 
deren^l  upon  the  preservation  of  the  right  of 
local  self-government  unimpaired  to  all  the  ! 
states.  ' 

"Sec.  2.  An  political  power  Is  Inherent  In  ! 
the  people,  and  all  free  governments  are  | 
founded  on  their  authority  and  instituted  for  I 
their  benefit.  The  faith  of  the  people  of  j 
Texas  stands  pledged  to  the  preservation  of  ! 
a  republican  form  of  government,"  etc. 

Article  2  divides  the  powers  of  government  > 
Into  three  distinct  departments— the  leglsla-  j 
tlve,  executive,  and  Judicial— and  the  powers  ! 
thereof  are  reserved  to  each  department.  In-  i 
dependent  of  the  others.    These  powers  are  i 
defined  In  subsequent  articles.    Article  6  re-  i 
lates  to  suffrage.    Section  2  thereof  prescribes  ' 
who  are  suffragans  in  the  state.    Section  3  ! 
prescribes  the  voters  in  towns  and  cities,  and 
uses  this  language:    "All  qualified  voters  of 
the  state  as  herein  described,  who  shall  have 
resided  for  six  months  immediately  preceding 
an  election '  within  the  limits  of  any  city  or 
corporate  town,  shall  have  the  right  to  vote 
for  mayor  and  all  other  elective  officers;  but 
In  all  elections  to  determine  the  expenditure 
of  money  or  assumption  of  debt,  only  those 
shall  be  qualified  to  vote  who  pay  taxes  on 
property  In  said  city  or  incorporated  town," 
etc.    Article  11  relates  to  municipal  corpora- 
tions.   Section    4    thereof    provides:    "CStles 
and  towns  having  a  population  of  ten  thou- 
sand  Inhabitants  or  less,   may  be   chartered 
alone  by  general  law,"  etc.    Section  5:    "Cit- 
ies  liavlng  more  than   ten   thousand  inhab- 
itants  may    have   their   charters    granted   or 
amended  by  special  av't  of  the  Legislature," 
78S.W.-52 


and  then  provides  for  taxation.  Section  0 
provides  that  the  property  of  counties,  cities, 
and  towns,  owned  and  held  only  for  public 
purposes,  such  as  public  buildings,  etc.,  shall 
be  exempt  from  forced  sale  and  taxation,  etc. 
Section  10  authorizes  the  Legislature  to  con- 
stitute any  city  or  town  a  separate  and  In- 
dependent school  district 

Granting,  as  was  said,  that  the  Legislature 
is  omnipotent  unless  restrained  by  some  ex- 
press provision  of  the  Constitution,  or  some 
clearly  implied  restriction,  yet  it  occurs  to  us 
that  we  not  only  have  a  strong  implied  in- 
hibition against  the  appointment  of  local  mu- 
nicipal officers  by  the  Governor,  but  our  Con- 
stitution furnishes  express  prohibition  as 
against  this  authority.  In  State  v.  McAlister, 
88  Tex.  284,  31  S.  W.  187,  28  L.  R.  A.  523, 
it  was  said  that  municipal  governments  had 
existed  before  the  formation  of  the  Constitu- 
tion, and  the  well-known  and  common  meth- 
od of  city  government  was  recognized  as  pre- 
ezlstent.  It  was  further  said  "that  a  pur- 
pose to  destroy  a  system  of  municipal  gov- 
ernment so  common  In  the  state  will  not  be 
attributed  to  the  convention  that  framed  the 
Constitution  unless  the  language  used  Is  so 
certain  as  to  compel  such  a  construction  by 
the  courts."  This,  as  we  have  seen,  is  in  con- 
sonance with  the  views  expressed  by  Judge 
Cooley  and  other  Jurists.  The  fact  that  a 
system  of  municipal  government  was  long  in 
vogue  prior  to  the  enactment  of  the  Constitu- 
tion, and  that  under  this  system,  from  time 
immemorial,  local  self-government  was  recog- 
nized, and  the  power  of  the  suffragans  In 
cities  to  elect  their  own  municipal  officers 
was  conceded,  and  that  nowhere  and  at  no 
time  had  the  power  ever  been  claimed  on 
the  part  of  the  Legislature  to  interfere  by 
authorizing  the  Governor  to  appoint  local  mu- 
nicipal officers,  must  afford  strong  evidence 
of  an  existing  condition  which  would  indi- 
cate that  there  was  no  purpose  on  the  part 
of  those  who  framed  our  organic  law  to  de- 
stroy a  system  of  municipal  government 
which  had  always  heretofore  been  recognized. 
We  do  not  understand  that  the  Constitution 
grants  all  power  which  is  not  expressly  re- 
served to  the  legislative  body  of  the  gov- 
ernment This  Is  reserved  to  the  people. 
Only  the  lawmaking  power  belongs  to  the 
I>egislature,  and  this  must  be  In  accordance 
with  the  Constitution  and  with  the  principles 
of  local  self-government  reserved  to  the  peo- 
ple of  the  state,  because  the  Constitution  says 
that  all  political  power  is  inherent  in  the 
people,  not  in  the  Legislature,  and  the  right 
of  local  self-government  is  reserved  to  the 
state.  Local  self-government  Is  not  the  mere 
whim  and  caprice  of  the  legislative  depart- 
ment, nor  does  it  appertain  to  any  distinctive 
locality  of  the  state,  but  to  the  whole  state, 
and  as  it  had  aforetime  existed  in  the  state. 
The  principle  of  local  self-government  is  ap- 
plicable to  every  organized  portion  of  the 
state;   and  if  in  the  history  and  traditions  of 
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our  commonwealth,  aa  well  as  that  of  other 
states,  municipalities  always  exercised  the 
right  to  select  their  own  local  municipal  offi- 
cers, then  it  would  seem  to  follow  that  this 
was  a  part  of  the  local  self-goTernment  which 
remains  unimpaired  to  the  state.  The  Legis- 
lature Is  the  lawmaking  power,  and  to  It 
alone  la  referred  the  authority  to  make  laws; 
.  but  it  has  no  right,  under  the  guise  of  its  law- 
making authority,  to  overturn  the  principles 
of  local  self-government  which  have  been 
handed  down  to  us  from  our  fathers.  Nor 
will  it  be  conceded  that  the  right  to  make 
laws  on  the  part  of  the  Legislature  carries 
with  it  the  right  to  appoint  to  office,  either 
by  themselves  or  through  an  agent  They 
imdoubtedly  have  the  right  to  create  offices 
and  prescribe  their  duties,  but  here  their  law- 
making functions  cease,  and  the  filling  of  the 
offices  belong  to  the  locality.  As  was  said  by 
Judge  Hadley  in  Geake  v.  Fox,  supra:  "To 
thus  deprive  the  people  of  a  locality  of  the 
right  to  choose  their  own  immediate  officers 
is  to  rob  them  of  their  freedom,  and  to  de- 
feat one  of  the  great  ends  for  which  the  gov- 
ernment was  established." 

However,  It  Is  not  necessary  to  rest  this 
decision  upon  implication,  as.  In  our  opinion, 
the  Constitution  expressly  prohibited  the 
Legislature  to  either  appoint  directly,  or 
through  the  Governor,  the  local  municipal 
officers  of  cities  and  towns.  Inasmuch  as  the 
Constitution  expressly  confers  the  power  on 
the  citizen  voters  of  the  municipality  "to 
elect  the  mayor  and  other  elective  officers." 
It  is  said  that  the  article  in  question  is 
merely  to  define  the  right  of  suffrage  In 
cities.  By  this  it  would  appear  to  be  con- 
ceded that.  If  the  suffrage  section  relating  to 
cities  had  occurred  in  article  11,  Instead  of 
article  6,  there  would  be  no  question  but 
that  the  office  of  mayor,  at  least,  should 
be  elective;  that  is,  the  contention  is,  be- 
cause this  particular  clause  of  the  Constitu- 
tion does  not  occur  under  the  head  of  mu- 
nicipal corporations.  It  has  not  the  same 
meaning  as  If  it  occurred  there.  We  cannot 
agree  with  this  contention.  We  believe  if  the 
clause  confers  the  right  on  the  voter  In  cities 
to  vote  for  the  mayor  and  other  elective  offi- 
cers, it  is  efCective.  no  matter  where  It  may 
have  been  placed  by  the  Constitution  builders. 
The  language  of  said  provision  is  not  dubious. 
It  Is  clear  and  unequivocal.  The  terms  used 
are  strong.  The  language  Is  that  the  suf- 
fragan "shall  have  the  right  to  vote  for 
mayor  and  other  elective  officers."  If  this 
right  Is  conferred,  by  what  power  can  the 
Legislature  deny  It?  If  they  cannot  do  It 
directly,  can  they  accomplish  it  by  indirec- 
tion? To  hold  that  the  Constitution  makers 
undertook  the  task  of  defining  qualifications 
of  voters  In  cities,  and  providing  that  per- 
sons possessing  the  enumerated  quallflcatlons 
should  have  the  right  to  vote  for  mayor  and 
other  elective  officers,  and  then  to  decide, 
without  any  express  provision  of  the  Con- 
stitution on  the  subject,  that  the  Legislature 


should  have  the  power  to  withhold  this  right 
to  vote  In  cities,  would,  in  our  opinion,  be  a 
travesty  on  constitutional  construction.  Cer- 
tainly, after  the  right  to  vote  had  been  con- 
ferred, it  would  be  a  strange  doctrine  that 
the  Legislature,  without  some  constitutional 
warrant,  would  be  authorized  to  limit  or 
deny  the  right  of  sufFragans  to  vote  In  cities. 

It  Is  Insisted  that  the  Legislature  are  po- 
tential in  the  matter  of  granting  charters  to 
cities;  they  may  grant  a  charter,  or  abolish 
It  at  pleasure.  However,  It  does  not  follow 
that  they  can  grant  any  sort  of  a  charter, 
but  only  that  character  of  charter  which  un- 
der our  system  of  government  pertains  to 
towns  and  cities.  They  cannot  refuse  to 
create  the  office  of  mayor  or  the  board  of 
aldermen.  People  v.  Detroit,  29  Mich.  108. 
And  so,  if  in  creating  a  municipal  corpora- 
tion the  Legislature  is  constrained  to  create 
the  office  of  mayor,  this  office  must  be  elec- 
tive, because  the  Legislature  cannot  withhold 
from  the  municipal  voter  the  right  to  vote 
for  mayor.  Inasmuch  as  the  Constitution  con- 
fers this  right;  and  it  also  confers  the  right 
upon  the  suSragans  of  the  municipality  to 
vote  for  other  elective  officers.  What  other 
elective  officers?  Evidently  those  that  afore- 
time the  voters  in  the  municipality  bad  been 
accustomed  to  select  at  the  ballot  box. 

But  If  It  be  conceded  that  "other  elective 
officers"  means  only  such  as  the  Legislature 
may  make  elective,  it  would  by  no  means 
follow  that  the  ordinance  In  question  was  a 
valid  ordinance,  as  Is  Insisted  by  the  respond- 
ent here,  for  we  must  confess  we  are  not  able 
to  exercise  that  subtllty  of  distinction  which 
differentiates  between  the  office  of  mayor  in 
his  executive  and  legislative  capacity.  The 
charter  itself  gives  the  mayor  not  merely 
the  right  to  vote  where  there  Is  a  tie,  but 
the  right  to  vote  on  all  occasions,  and  as  it 
is  impossible  to  determiqe  whether  or  not 
there  was  a  tie  In  the  passage  of  this  or- 
dinance, and  that  the  mayor  by  his  vote  cut 
the  Gordian  knot  of  legislation  by  voting 
for  it,  we  cannot  ascertain  whether  the  or- 
dinance was  passed  by  a  conatltutioual  vote: 
that  is,  by  one  who  had  the  constitutional 
right  to  vote  for  the  ordinance.  We  think  it 
follows,  unquestionably,  if  the  president  of 
the  board  of  commissioners  did  not  have  the 
right  to  vote  on  said  ordinance,  that  said 
ordinance  is  tainted,  and  In  consequence  is 
null  and  void.  However,  we  would  not  be 
understood  as  Intimating  that  the  board  of 
aldermen,  not  being  named  In  the  Constitu- 
tion as  elective  officers,  might  be  appointive, 
for,  as  stated.  In  all  of  our  municipalities 
these  officers  had  always  been  elected  by 
the  sufFragans  In  the  municipal  locality,  and 
the  expression  in  the  Constitution  was  but  a 
recognition  of  existing  conditions,  and  was 
passed  with  reference  to  the  status  of  mu- 
nicipalities theretofore  In  vogue.  Moreover, 
if  we  had  need  of  contemporaneous  construe^ 
tion  as  to  the  elective  character  of  these  offi- 
cers—mayor and  board  of  aldermen— we  have 
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but  to  refer  to  tbe  tncorporation  of  cities  and 
towns  in  the  general  act  of  1876  (Laws  1875, 
p.  113,  c.  100),  and  acts  subsequent  thereto, 
as  evidence  of  the  fact  that  the  Legislature 
itself  regarded  these  offices  as  elective,  inas- 
much as  they  created  them  so  under  tbe 
Constitution.  We  hold  that  the  mayor  and 
board  of  aldermen  of  said  city  were  elective 
officers  under  and  by  virtue  of  our  Ck>nstitu- 
tion,  and  that  the  majority  of  these,  in  the 
face  of  our  traditions  and  of  the  organic 
law  itself,  having  been  appointed  by  the 
Governor,  any  law  or  ordinance  passed  by 
them  was  without  authority,  Inasmuch  as 
they  were  not  officers  of  the  municipality, 
and  could  not,  under  our  Constltntion,  be 
sucb. 

In  what  has  been  said,  we  have  refrained 
from  any  expression  of  criticism  of  either 
the  L^islature  or  the  Governor.  Undoubt- 
edly, as  is  urged  by  counsel  for  respondent, 
they  believed  that  a  great  emergency  had 
arisen,  with  which  ordinary  methods  were  un- 
able to  cope.  However,  we  believe,  if  the 
remedy  adopted  is  to  stand  as  a  precedent. 
It  would  be  productive  of  more  serious  ills 
than  those  which  were  attempted  to  be  over- 
come by  this  species  of  legislation.  A  great 
writer  has  said  that  "we  had  better  bear 
the  ills  we  have  than  fly  to  those  we  know 
not  of."  And  this  Is  true  in  governments, 
and  perfiaps  more  so  than  any  other  of  the 
affairs  of  life.  It  may  be  that  here  and  there, 
under  our  American  system,  cities  may  be 
given  over  to  corruption,  and  lawless  ele- 
ments permitted  to  run  riot  over  the  best 
interests  of  the  municipality,  but  this  can 
only  be  temporary.  If  we  adhere  rigidly  to 
the  principles  of  local  self-government,  in  the 
end  conservatism  and  enlightenment  and 
American  citizenship  will  triumph.  But  If 
this  incentive  on  the  part  of  the  better  classes 
for  good  government  is  removed,  and  locali- 
ties taught  to  depend  on  some  central  power 
to  take  care  of  them,  we  may  never  expect 
nn  improvement.  On  the  contrary,  the  seeds 
of  our  free  institutions,  planted  by  the  fath- 
ers In  the  townships  and  municipalities,  will 
be  scattered  to  the  winds,  anarchy  will  run 
riot  throughout  the  entire  body  politic,  while 
we  look  in  vain  for  some  strong  central  power 
to  arrest  the  destruction  of  our  liberties  which 
have  rested  hitherto  upon  that  vital  and  es- 
sential principle  of  the  republic— local  self- 
government  by  the  people. 

The  judgment  is  reversed,  and  appellant 
ordered  discharged. 

(April  14,  1903.) 
BROOKS,  J.  (dissenting).  At  the  recent 
Dallas  term  the  opinion  of  the  majority  of 
tbe  court  was  delivered,  and  I  dissented 
therefrom,  using  the  following  language:  "I 
do  not  believe  that  either  the  letter  or  spirit 
of  the  Oonstitutlon  authorizes  the  opinion  of 
tbe  majority  of  the  court.  Charters  of  cities 
of  over  10,000  Inhabitants  are  within  the 
soond  discretion  of  tbe  Legislature.    All  mu- 


nicipal charters  are  mere  creatures  of  tbe 
Legislature,  and  there  is  no  limitation  in 
the  Constitution  upon  the  power  of  the  Leg- 
islature to  create  municipal  charters;  hence 
I  cannot  bold  that  there  are  some  things  so 
plainly  unconstitutional  that  they  need  not 
be  written  therein.  If  I  deem  it  necessary, 
I  will  write  my  views  on  this  question  la- 
ter."   And  I  proceed  now  to  do  so. 

Tbe  Legislature  of  Texas  granted  a  spe- 
cial charter  to  tbe  city  of  Galveston,  one 
provision  of  which  was  that  said  city  should 
have  five  commissioners,  whose  duties  should 
be  practically  the  same  as  aldermen,  three 
of  whom  were  to  be  appointed  by  the  Gov- 
ernor; and  one  of  the  three  being  desig- 
nated by  him  as  president  of  the  board  of 
commissioners,  having  the  rights,  duties,  and 
privileges  of  mayor.  The  majority  opinion 
holds  that,  the  people  of  the  city  of  Galves- 
ton having  innate  and  inherent  right  of  lo- 
cal self-government,  the  act  is  unconstitu- 
tional, and  also  that  the  Constitution  con- 
tains express  provision  inhibiting  the  Legis- 
lature from  passing  a  law  authorizing  the 
Governor  to  appoint  any  part  of  the  officers 
of  the  city.  I  shall  proceed  to  discuss  the 
first  proposition,  and  then  the  second. 

As  to  whether  it  Is  good  policy  for  a  state, 
through  Its  Legislature,  to  appoint  the  re- 
spective officers  to  govern  a  city,  through 
an  appointment  by  the  Governor  under  the 
act  of  the  Legislature,  or  whether  this  right 
should  be  contained  in  the  charter,  and  the 
people  alone  elect  said  officers,  is  a  propo- 
sition purely  political,  with  which  courts 
have  nothing  to  do.  If  there  Is  nothing  In 
tbe  Ck>nstitutIon  placing  a  limitation  on  the 
power  of  the  Legislature  In  this  respect,  the 
act  is  constitutional.  Speaking  in  reference 
to  the  policy  of  statutes  as  to  whether  or 
not  such  statutes  are  constitutional.  Judge 
Cooley  uses  this  language:  "Nor  can  a 
court  declare  a  statute  unconstitutional  and 
void  solely  on  the  ground  of  unjust  and  op- 
pressive provisions,  or  because  It  Is  sup- 
posed to  violate  the  natural,  social,  or  polit- 
ical rights  of  the  citizen,  unless  it  can  be 
shown  that  sucb  injustice  is  prohibited  or 
such  rights  guarantied  or  protected  by  the 
Gqnstltution.  It  Is  true,  there  are  some  re- 
ptTrted  cases  in  which  Judges  have  been  un- 
derstood to  intimate  a  doctrine  different 
from  what  is  here  asserted;  but  It  will  gen- 
erally be  found,  on  an  examination  of  those 
cases,  that  what  Is  said  is  rather  by  way 
of  argument  and  Illustration,  to  show  the 
unreasonableness  of  putting  upon  constitu- 
tions such  a  construction  as  would  permit 
legislation  of  the  objectionable  character 
then  In  question,  and  to  induce  a  more  cau- 
tious and  patient  examination  of  tbe  stat- 
ute, with  a  view  to  discover  in  It,  If  possible, 
some  more  Just  and  reasonable  legislative 
intent,  than  as  laying  down  a  rule  by  which 
courts  would  be  at  liberty  to  limit,  accord- 
ing to  their  own  Judgment  and  sense  of  Jus- 
tice and  propriety,  tiie  extent  of  legislative 
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po^er  in  directions  In  whicb  the  CJonstlta- 
tlon  had  Imposed  no  restraint"  Cooley's 
OonBt.  Dm.  p.  197.  "If  the  Legielature 
should  pass  a  law,  In  plain  and  unequivocal 
language,  within  the  general  scope  of  their 
constitutional  powers,  I  know  of  no  author- 
ity Ln  tills  government  to  tHonounce  such 
an  act  void,  merely  because,  In  the  opinion 
of  the  Judicial  tribunals,  it  was  contrary  to 
the  principles  of  natural  Justice;  for  tills 
would  t>e  vesting  in  the  court  a  latltudina- 
rlan  authority  which  might  be  abused,  and 
would  necessarily  lead  to  collisions  between 
the  legislative  and  Judicial  departments,  dan- 
gerous to  the  well-being  of  society,  or  at 
least  not  in  harmony  with  the  structure  of 
our  Ideas  of  natural  government."  Per  Rog- 
ers, J.,  in  Com.  V.  McGloskey,  2  Rawle,  37-1. 
"All  the  courts  can  do  with  odious  statutes 
Is  to  chasten  their  liardness  by  construction. 
Such  Is  the  Imperfection  of  the  best  human 
institution,  that,  mold  them  as  we  may,  a 
large  discretion  must  at  last  l>e  reposed 
somewhere.  The  best  and  in  many  cases 
the  only  security  is  in  the  wisdom  and  in- 
tegrity of  public  servants,  and  their  identity 
with  the  people.  Governments  cannot  be 
administered  without  committing  powers  In 
trust  and  confidence."  Beelje  v.  State,  8 
Ind.  601,  528,  63  Am.  Dec.  391,  per  Stuart, 
J.;  citing  Steamboat  Co.  v.  Foster,  5  Ga. 
IM,  48  Am.  Dec.  248;  State  v.  Kruttscbnitt, 
4  Nev.  178;  Walker  v.  Cincinnati,  21  Ohio 
St.  14,  8  Am.  Rep.  24.  "The  rule  of  law 
upon  this  subject  appears  to  be  that,  except 
where  the  Constitution  has  imposed  limits 
upon  the  legislative  power,  it  must  be  con- 
sidered as  practically  absolute,  whether  it 
operate  according  to  natural  Justice  or  not 
In  any  particular  case.  The  courts  are  not 
the  guardians  of  the  rights  of  the  people  of 
the  state,  except  as  those  rights  are  se- 
cured by  some  constitutional  provision  which 
comes  within  the  Judicial  cognizance.  The 
protection  against  unwise  or  oppressive  leg- 
islation, within  constitutional  liounds,  is  by 
an  appeal  to  the  Justice  and  patriotism  of 
the  representatives  of  the  people.  If  this 
fail,  the  people  in  their  sovereign  capacity 
can  correct  the  evil,  but  courts  cannot  as- 
sume their  rights."  Cooley's  Const.  Llm.  p. 
200.  And  on  page  206,  Id.,  It  is  said:  "It 
is  to  be  borne  in  mind,  however,  that  there 
is  a  broad  difference  l)etween  the  Constitu- 
tion of  the  United  States  and  the  Consti- 
tutions of  the  states,  as  regards  the  powers 
which  may  be  exercised  under  them.  The 
government  of  the  United  States  is  one  of 
enumerated  powers.  The  governments  of 
the  states  are  possessed  of  all  the  general 
powers  of  legislation.  When  a  law  of  Con- 
gress Is  assailed  as  void,  we  look  in  the  na- 
tional Constitution  to  see  If  the  grant  of 
specified  powers  is  broad  enough  to  embrace 
it;  but,  when  a  state  law  is  attacked  on  the 
same  ground,  it  Is  presumably  valid  in  any 
case,  and  this  presumption  Is  a  conclusive 
one,  unless  in  the  Constitution  of  the  United 


States  OT  of  the  state  we  are  able  to  dis- 
cover that  It  is  prohibited.  We  look  in  the 
Constitution  of  the  United  States  for  grants 
of  legislative  power,  but  in  the  Constitution 
of  the  state  to  ascertain  If  any  limitations 
have  been  imposed  upon  the  complete  pow- 
er with  which  the  Legislative  department 
of  the  state  was  vested  In  its  creation.  Con- 
gress can  pass  no  laws  but  such  as  the 
Constitution  authorizes  either  expressly  or 
by  clear  implication,  while  the  state  Legis- 
lature has  Jurisdiction  of  all  subjects  on 
which  Its  legislation  Is  not  prohibited.  'The 
lawmaking  power  of  the  state,'  It  is  said  in 
one  case,  "recognizes  no  restraints,  and  is 
bound  by  none,  except  such  as  are  hnposed 
by  the  Constitution.'  That  Instrument  has 
been  aptly  termed  a  legislative  act  by  the 
people  themselves  in  their  sovereign  capac- 
ity, and  is  therefore  the  paramount  law. 
Its  object  Is  not  to  grant  legislative  power, 
but  to  confine  and  restrain  it.  Without  the 
constitutional  limitations,  the  power  to  make 
laws  would  be  absolute."  Cooley's  Const. 
Lim.  p.  206.  If  a  state  Constitution  is  an 
Instrument  of  limitations  upon  the  power  of 
the  Legislature,  and  the  federal  Constitu- 
tion Is  an  instrument  of  delegated  power, 
as  stated,  then  It  follows  from  the  above 
quotation  that  the  Legislature  can  create  a 
municipal  charter  with  such  clauses,  condi- 
tions, and  provisions  as  tbey  see  fit,  provid- 
ed' said  Constitution  contains  no  direct  in- 
hibition, or  some  clause  of  the  federal  con- 
stitution Is  not  violated. 

The  opinion  of  the  majority  Is  predicated 
In  the  main  upon  the  case  of  People  v.  Hurl- 
but,  24  Mlcb.  44,  9  Am.  Rep.  103,  and  about 
10  pages  of  the  opinion  Is  practically  a  copy 
of  the  opinions  of  the  several  Judges  who 
wrote  in  said  case,  and  it  is  so  stated  by  the 
majority.  However,  a  careful  reading  of 
said  opinions  in  the  Huribut  Case  will  show 
that  they  were  not  attempting  to  decide  the 
act  unconstitutional  on  the  ground  that  the 
people  had  an  Inherent  right  of  local  self- 
government,  but,  as  Judge  Cooley  Indlcati'S 
in  the  above  extract,  the  learned  Judges  wore 
merely  fortifying  their  conclusions  that  a  di- 
rect express  constitutional  provision  in  the 
Mictilgan  Constitution  inhibited  the  appoint- 
ment of  local  officers  for  cities;  and  said  case 
was  decided  on  the  bare  proposition  that  the 
Constitution  did  prohibit  the  appointment  of 
oflicers  for  a  city.  While  it  Is  true  they  go 
further  In  said  opinions,  and  hold  that  peace 
officers  might  be  appointed  by  the  Governor, 
under  authority  of  the  Legislature,  to  act 
within  said  city,  on  the  theory  that  peace 
oflicers  were  preservators  of  the  peace  of  the 
city,  still  In  the  opinion  of  Judge  Cooley  we 
find  this  language:  "But  I  think  that,  so  far 
as  Is  important  to  a  decision  of  the  case  be- 
fore us,  there  Is  an  express  recognition  of  the 
right  of  local  authority  by  the  Constitution. 
That  instrument  provides  (article  15,  {  14> 
that  'Judicial  officers  of  cities  and  villages 
shall  be  elected;    and  all  other  officers  shall 
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be  elected  or  appointed,  at  snch  time  and 
In  such  manner  as  the  Legislature  may  di- 
rect.'" And  then  he  deduces  a  very  logical 
condoBlon  from  said  provision  that  the  Con- 
stitution of  the  state  of  Michigan  expressly  in- 
hibits the  appointment  of  the  officers  under 
couslderatlou.  So,  clearly,  the  case  of  People 
y.  Hurlbnt,  supra,  cannot  be  Justly  regarded 
as  authority  for  the  opinion  of  the  majority. 
To  show  ttiat  the  learned  writer  of  said  opin- 
ion did  not  mean  to  uphold  the  opinion  of 
the  majority,  I  will  quote  from  his  worlc  on 
Constitutional  Limitations,  as  follows:  "The 
creation  of  municipal  corporations,  and  the 
conferring  upon  them  of  certain  powers  and 
subjecting  them  to  corresponding  duties,  does 
not  deprive  the  Legislature  of  the  state  of 
that  geueral  control  over  their  citizens  which 
was  before  possessed.  It  still  lias  authority 
to  amend  their  charters,  enlarge  or  diminish 
their  powers,  extend  or  limit  their  bound- 
aries, consolidate  two  or  more  Into  one,  over- 
rule their  legislative  action  whenever  it  is 
deemed  unwise,  impolitic,  or  unjust,  and  even 
abolish  them  altogether,  in  the  legislative  dis- 
cretion, and  substitute  those  which  are  dif- 
ferent. The  rights  and  franchises  of  such  a 
corporation,  being  granted  for  the  purpose  of 
government,  can  never  become  such  vested 
rights,  as  against  the  state,  that  they  cannot 
be  taken  away;  nor  does  the  charter  consti- 
tute a  contract,  in  the  sense  of  the  constitu- 
tional provision  which  prohibits  the  obligation 
of  contracts  being  violated.  Restraints  on  the 
legislative  power  of  control  must  be  found  in 
the  Constitution  of  the  state,  or  they  must 
rest  alone  in  the  legislative  discretion."  Page 
228.  "Nevertheless,  as  the  corporators  have  a 
special  and  peculiar  interest  In  the  terms  and 
conditions  of  the  charter,  in  the,  powers  con- 
ferred and  liabilities  imposed,  as  well  as  in 
the  general  question  whether  they  shall  orig- 
inally be  or  afterwards  remain  Incorporated 
at  an  or  not,  and  as  the  burdens  of  municipal 
government  must  rest  upon  their  shoulders, 
and  especially  as  by  becoming  Incorporated 
tbey  are  held,  in  law,  to  undertake  to  dis- 
charge the  duties  the  charter  imposes,  it 
seenos  eminently  proper  that  their  voice 
should  be  heard  on  the  question  of  their  incor- 
poration, and  that  their  decisions  should  be 
conclusive,  unless,  for  strong  reasons  of  state 
policy  or  local  necessity,  it  should  seem  im- 
portant for  the  state  to  overrule  the  opinion 
of  the  local  majority."  Page  139.  So  I  take 
it  that  the  opinion  of  the  majority  of  the  court 
is  without  support  in  the  Hurlbut  Case,  and 
is  in  direct  conflict  with  every  clause  of  Judge 
Cooley's  work  on  Constitutional  Limitations. 
A  municipal  charter  is  a  bare  creature  of 
the  Legislature,  and  the  Legislature  can  make, 
abrogate,  or  amend  the  same  as  it  deems 
proper.  Being  a  creature  of  the  Legislature, 
the  question  of  local  self-government  does  not 
enter  Into,  nor  can  it  be  considered  In  passing 
on,  the  constitutional  right  of  the  Legislature 
to  grant  the  charter.  For,  as  stated,  It  can 
Incorporate  a  dty  without  its  consent,  place 


upon  It  such  obligations  as  the  Legislature 
sees  fit,  and  these  obligations  can  be  carried 
out  by  any  agencies  the  Legislature  pre- 
scribes. 

The  majority  opinion  of  the  court  contains 
this  language:  "In  State  ex  rel.  v.  Moores 
fNeb.)  76  N.  W.  176,  41  L.  R.  A.  G24,  there 
was  nothing  in  the  Constitution  of  Nebraska 
especially  restrictive  of  the  authority  of  the 
legislature  to  make  local  municipal  officers 
appointive  by  the  Governor,  and  so  the  ques- 
tion was  here  fully  and  fairly  made.  The 
distinguished  Jurists  who  wrote  that  deci- 
sion were  not  content  to  rest  the  case  on  what 
had  been  said  on  the  subject  by  other  courts, 
but  went  into  the  question  agitln;  and,  both 
on  principles  and  authority,  it  was  determin- 
ed that  the  appointment  and  selection  of  mu- 
nicipal officers  by  any  other  than  the  local 
authorities  was  subversive  of  the  principle 
of  local  self-govei-nment,  which  belonged  to 
the  people  of  the  state,  and  inheres  in  every 
part  of  the  Constitution.  A  perusal  of  these 
opinions  is  like  sounding  a  new  note  on  the 
old  Liberty  Bell,  and  must  Inevitably  thrill 
the  heart  of  every  patriotic  American  who 
loves  the  free  institutions  of  our  country." 
But,  unfortunately  for  the  opinion  of  the  ma- 
jority, the  note  was  fearfully  discordant,  and 
so  utterly  at  variance  with  all  constitutional 
rules  of  construction  that  the  same  court 
which  rendered  the  opinion  expressly  over- 
ruled the  same  in  Bedell  v.  Moores,  88  N.  W. 
248,  65  L.  R.  A.  740  (decided  in  1901),  where 
the  following  language  was  used:  "But  In 
view  of  those  rules  we  have  been  led  to  re- 
examine the  majority  opinion  in  State  ex  reL 
V.  Moores,  55  Neb.  480,  76  N.  W.  175,  41  L. 
R.  A.  624,  which  up  to  this  point  we  have 
assumed  to  be  the  final  expression  of  this 
court  on  the  questions  therein  Involved.  Aft- 
er a  careful  examination  of  that  opinion,  and 
with  due  appreciation  of  the  learning  and  abil- 
ity of  the  members  of  the  court  who  concur 
therein,  we  beg  to  say  it  does  not  commend 
itself  to  our  Judgment.  It  holds  that  the  pro- 
visions of  the  statute  placing  the  power  to 
appoint  members  of  the  board  of  fire  and  po- 
lice commissioners  in  the  hands  of  the  Gov- 
ernor are  invalid,  not  because  it  Is  in  con- 
flict with  any  express  provision  of  the  state 
or  federal  Constitution,  but  because  it  is  re- 
pugnant to  the  inherent  right  of  local  self- 
government,  which,  it  Is  claimed,  was  retain- 
ed by  the  people  at  the  time  of  the  adoption 
of  the  organic  law.  So  far  as  the  individual 
members  of  society  are  concerned,  in  the  na- 
ture of  things,  there  can  be  no  such  thing  as 
an  inherent  right  of  local  self-government 
The  right  of  local  self-government  Is  purely 
a  political  right,  and  all  political  rights,  5f 
necessity,  have  their  foundation  in  human 
government  For  an  Individual  to  predicate 
an  Inherent  right— a  right  inborn  and  inbred 
—on  a  foundation  of  human  origin.  Involves  a 
contradiction  of  terms.  So  far  as  a  city  la 
concerned,  considered  in  the  character  of  an 
artificial  being,  it  Is  a  creature  of  the  Legls- 
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lature.  It  can  have  no  rights  save  tbose  be- 
stowed upon  It  by  Its  creator.  As  It  might 
have  been  created  lacking  some  right  bestow- 
ed upon  It,  it  is  In  no  position  to  complain 
should  the  power  that  bestowed  such  right 
see  fit  to  take  it  away.  In  other  words,  the 
power  to  create  implies  the  power  to  impose 
upon  the  creature  such  limitations  as  the 
creator  may  will,  and  to  modify  or  even  de- 
stroy what  has  been  created.  The  power  to 
create  a  municipal  corporation  which  is  vest- 
ed in  the  Legislature  implies  the  power  to 
create  it  with  such  limitations  as  the  Legis- 
lature may  see  fit  to  impose,  and  to  impose 
such  limitations  at  any  stage  of  its  existence. 
That  sucb  power  may  not  always  be  exercis- 
ed most  wisely  Is  among  the  possibilities,  but 
that  does  not  warrant  this  court  In  wresting 
It  from  the  hauds  to  which  the  people,  by  the 
fundamental  law  of  the  state,  have  confided 
it.  We  shall  not  attempt  to  review  the  au- 
thorities bearing  on  tbis  question.  The  ma- 
jority opinion  leaves  nothing  to  be  said  on 
one  side,  while  the  minority  opinion  Is  equally 
exhaustive  on  the  other.  To  those  opiuions 
we  must  refer  the  court.  The  majority  opin- 
ion, to  our  minds,  introduces  a  new  principle 
In  our  system  of  Jurisprudence,  and  one 
pregnant  with  mischievous  consequences. 
We  have  been  taught  to  regard  the  state  and 
federal  Constitutions  as  the  sole  tests  by 
which  the  validity  of  the  acts  of  the  Legisla- 
ture are  to  be  determined.  If  the  majority 
opinion  in  that  case  Is  to  stand  as  the  settled 
law  of  the  state,  then,  in  addition  to  sucb 
tests,  there  is  another— an  elusive  something, 
ela^c  and  uncertain  as  an  unwritten  consti- 
tution, which  may  be  invoked  to  defeat  the 
legislative  will.  We  cannot  believe  that  such 
principle  should  receive  the  final  sanction  of 
this  court  The  case  of  Newport  v.  Horton, 
22  R.  I.  196,  47  Atl.  312,  50  L.  R.  A.  330, 
adds  strength  to  our  convictions  on  this  point 
In  that  case,  after  a  critical  review  of  tbe 
authorities,  the  court  arrives  at  the  conclusion 
that  the  case  of  State  ex  rel.  t.  Moores,  56 
Neb.  480,  76  N.  W.  175,  41  L.  R.  A.  624,  is 
unsupported  by  a  single  authority."  If,  as 
stated,  it  is  true  that  tbe  case  of  State  y. 
Moores,  supra,  "is  unsupported  by  a  single 
authority'"— and,  after  a  most  searching  in- 
vestigation, I  have  been  unable  to  find  any 
authority  supporting  tbe  opinion  of  the  ma- 
jority opinion  of  this  court— then  the  opinion 
of  the  majority  in  this  case  Is  the  only  author- 
ity extant  to-day  supporting  the  position  that 
the  unwritten  law  of  the  land  gives  municipal 
corporations  tbe  right  of  self-government 
Sullivan,  J.,  concurring  in  the  overruling  of 
State  V.  Moores,  supra,  and  State  ex  rel. 
Smyth  V.  Kennedy,  60  Neb.  800,  83  N.  W.  87, 
which  followed  the  former,  in  the  case  of 
Redell  v.  Moores,  supra,  uses  this  language: 
"I  said  with  respeat  to  tbe  decision  In  the 
Moores  Case:  'The  Moores  Case  lays  down 
the  doctrine  that  whatever  the  court  may  con- 
ceive to  be  the  spirit  of  tbe  Constitution  is 
to  be  regarded  as  part  of  the  paramount  law. 


While  the  decision,  by  recognizing  and   en- 
forcing the  asserted  right  of  local  self-govern- 
ment. Is  conceded  to  rest  upon  a  sound  polit- 
ical principle,  It  was  rendered  by  a  divided 
bench,  and,  as  a  Judicial  pronouncement,  has 
been  much  criticised.     If  it  is  to  be  acqui- 
esced In  and  accepted  as  a  rule  of  constrac- 
tlon,  the  Constitution  of  the  state  is  to  be 
fully  known  only  by  studying  the  theory  of 
the  Judges  who  are  chosen  to  expound  it.     It 
will  expand  or  contract  with  every  flnctoa- 
tioD  of  tbe  popular  will  which  produces   a 
change  In  tbe  personnel  of  the  court,  and  tbe 
limitations   upon   legislative   power   wUl    be 
as  unknown  and  unknowable  as  were   the 
rules  of  equity  In  the  days  when  the  chancel- 
lor's conscience  was  tbe  law  of  the  land.     It 
Is  the  opinion  of  the  writer  that  the  decision 
is  thoroughly  vicious;  that  It  strikes  a  letbal 
blow  at  a  co-ordinate  branch  of  the  govern- 
ment, and  ought  to  be  repudiated  and  con- 
demned.'   Still    entertaining    these    vie-ws— 
still  believing  that  all  the  governmental  pow- 
ers of  municipal  corporations  come  from  tbe 
Legislature,  and  are  to  be  found  only  in  liv- 
ing statutes— I  could  not,  of  course,  do  otber- 
wlse  than  give  my  approval  to  the  condn- 
sion  reached  by  the  department"    In  New- 
port v.  Horton,  22  R.  L  196,  47  AtL  312,  50 
L.  R.  A.  337,  the  following  language  Is  used: 
"The  Supreme  Court  of  Michigan  has   been 
specially  favored  with  this  class  of  cases.    In 
People  ex  rel.  Drake  v.  Mahaney,  13   Mlcb. 
481,  an  act  constituting  certain  persons  a  po- 
lice commission  for  tbe  dty  of  Detroit,  em- 
bracing the  powers  conferred  in  the  act  be- 
fore us  with  others  much  more  extensive,  was 
held  to  be  constitutional.    After  considering 
objections  not  applicable  to  this  case.  Judge 
Cooley  took  up  the  objection  to  the  act  "on 
general  principles,  and  especially  because  vio- 
lating fundamental  principles  of  our  system, 
that  governments  exist  by  the  consent  <^  the 
governed,  and  tbat  taxation  and  representa- 
tion go  together.'    The  court  held  that  the 
objection  was  answered  by  the  representation 
of  the  people  of  Detroit  in  the  Leglslatore 
which  passed  tbe  act,  and  in  the  election  of 
the    Governor    who    appointed    the    board. 
Judge  Cooley  said:    There  Is  nothing  in  the 
maxim  that  taxation  and  representation  go 
together,  which  requires  that  the  body  pay- 
ing the  tax  shall  alone  be  consulted  in  Its 
assessment;    and,  If  there  were,  we  should 
find  it  violated  at  every  turn  In  our  system. 
The  state  Legislature  not  only  has  a  control 
In  this  respect  over  Inferior  municipalities, 
which  It  exercises  by   general   laws,  but  It 
sometimes  finds  it  necessary  to  Interpose  its 
power  in  special  cases  to  prevent  unjust  or 
burdensome  taxation,  as  well  as  to  compel 
the  performance  of  a  clear  duty.'  "    And  the 
opinion  proceeds,  after  reviewing  the  cases 
of  People  V.  Hurlbut  24  Mich.  44,  &  Am.  Hep. 
103;    People  ex  rel.  Park  Oom'rs  v.  Dettolt, 
28  Mich.  228,  15  Am.  Rep.  202;  People  ex  rel. 
V.   Draper,  15  N.  Y.  532;    People  ex  rel.  v. 
Porter,  90  N.  Y.  68;  Rathbone  v.  Wlrth.  liSO 
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N.  Y.  469,  45  N.  B.  15,  34  L.  R.  A.  408;  Peo- 
ple T.  Lynch,  51  Gal.  15,  21  Am.  Rep.  677; 
State  ex  rel.  v.  Moores,  55  Neb.  480,  76  N.  W. 
175,  41  L.  R.  A.  624;  and  Smyth  t.  Kennedy 
(Neb.)  83  N.  W.  87:  "These  include  aU  the 
cases  relied  on  by  the  petitioners  in  support 
of  the  principle  that  an  act  of  the  Legislature 
establishing  a  police  commission  for  a  city 
takes  away  its  right  of  self-goTcrnment  im- 
plied In  the  Ck»nstitutlou.  In  all  of  them 
there  have  been  very  vigorous  and  cogent  ar- 
guments tn  favor  of  the  protection  of  that 
right,  with  which,  in  the  main,  we  do  not 
disagree.  But  it  is  evident  from  the  points 
decided  that,  excepting  in  Nebraska,  they 
have  nil  involved  a  purely  municipal  office,  or 
have  turned  upon  some  express  prohibition 
in  the  Constitution.  With  the  exception  stat- 
ed, not  one  has  denied  the  general  power  of 
the  T^gislature  to  assume  the  control  of  the 
local  police.  In  the  cases  cited,  Michigan  has 
affirmed  the  power.  Nebraska  has  denied  it 
The  uniform  decisions  in  other  states,  so  far 
as  they  have  come  to  our  notice,  have  sus- 
tained the  power."  Citing  many  cases  au- 
thorizing the  Gtovemor  to  remove  a  member 
of  tbe  Are  and  police  board,  and  concluding 
witli  this  language:  "The  clear  weight  of  au- 
thority sustains  the  right  of  the  Legislature 
to  control  police,  and  equally  is  it  sustained 
by  sound  reason." 

If  the  Legislature  can  appoint  a  police 
board  without  the  will,  wish,  or  knowledge  of 
the  municipal  government,  it  can  appoint  any 
or  all  of  the  officers.  It  is  true,  a  great  many 
of  tbe  authorities  proceed  on  the  idea  that  the 
police  are  quasi  state  officers,  or,  rather,  they 
enforce  state  laws  as  well  as  local  municipal 
laws.  Tbe  same  can  be  said  Of  the  mayor 
of  the  city  and  of  tbe  city  council,  in  that  in 
many.  If  not  most,  instances  they  re-enact 
the  state  laws  by  passing  ordinances  punish- 
ing persons  for  oflTenses  intiiblted  by  state 
law,  and  to  that  extent  they  are  making  laws 
for  the  state,  and  the  mayor  is  called  upon 
to  enforce  the  laws  of  the  state.  I  dare  say 
that  in  the  police  court  to-morrow  90  per 
cent,  of  the  defendants  before  said  court  will 
be  under  a  charge  of  violating  state  laws 
within  tbe  municipality.  And  no  sound  rea- 
son, public  policy,  or  decision  of  any  court 
can  ever  justify  a  distinction  between  the 
right  to  appoint  tbe  police  and  the  right  to 
appoint  any  other  officer  in  the  city.  See, 
also,  Americus  v.  Perry  (Ga.)  40  S.  B.  230, 
57  L.  R.  A.  230,  decided  in  1902. 

In  People  v.  Pinckney,  32  N.  Y.  377,  the 
court  said:  "  'The  Legislature,'  said  Denio, 
J.,  In  Darlington  v.  Mayor  (MS.  Op.),  'have 
plenary  power  in  respect  to  all  subjects  of 
civil  government  which  they  are  not  prohib- 
ited from  exercising  by  the  Constitution  of 
tbe  United  States,  or  by  some  provision  or 
arrangement  of  the  Constitution  of  the  state.' 
And  he  condenses  with  approbation  the  views 
expressed  by  Justice  Washington  in  Dart- 
mouth College  V.  Woody>ard,  4  Wheat  518* 
4  I-  Bd.  628:    'That  there  were  two  kinds 


of  corporations  aggregate,  viz.,  such  as  were 
for  public  government,  and  others  of  a  pri- 
vate character.  The  first  are  those  for  the 
government  of  towns  and  cities,  or  the  like, 
and,  being  for  public  advantage,  are  to  be 
governed  according  to  the  laws  of  the  land. 
That  these  were  mere  creatures  of  a  public 
Institution,  created  exclusively  for  public  ad- 
vantage. That  it  would  seem  reasonable  that 
such  a  corporation  may  be  controlled,  and  its 
Constitution  altered  and  amended,  by  the 
government  in  such  manner  as  the  public 
interest  may  requhre.  That  such  legislative 
interference  cannot  be  said  to  impair  tbe  char- 
ter by  which,  the  corporation  was  formed, 
because  there  is  in  reality  but  one  party  to 
It;  the  trustees  or  governors  of  the  corpora- 
tion being  merely  the  trustees  for  the  public, 
the  cestui  que  trust  of  the  corporation. 
•  •  •  In  People  v.  Morris,  18  Wend.  325, 
the  Supreme  Court  held:  '•  •  •  It  is  an 
unsound  and  even  absurd  proposition,'  says 
Nelson,  J.,  in  an  opinion  of  signal  ability, 
that  political  power  conferred  by  the  Legis- 
lature can  become  a  vested  right,  as  against 
the  government,  in  an  individual  or  body  of 
men.  It  la  repugnant  to  the  genius  of  our 
institutions  and  tbe  spirit  and  meaning  of 
the  Constitution,  for  by  that  fundamental 
law  all  political  rights  not  there  defined  and 
taken  out  of  tbe  exercise  of  legislative  dis- 
cretion were  intended  to  be  left  subject  to 
Its  regulation.' "  In  Barnes  v.  Dlst  of  Co- 
lumbia, 91  U.  8.  540.  23  L.  Ed.  440,  .Tustlce 
Hunt  delivering  the  opinion  of  the  court 
said:  "An  elected  mayor  or  an  appointed 
mayor  derives  his  authority  to  act  from  the 
same  source,  to  wit,  that  of  the  Legislature. 
The  whole  municipal  authority  emanates 
from  the  Legislature.  Its  legislative  charter 
indicates  its  extent,  and  regulates  the  dis- 
tribution of  its  powers,  as  well  as  the  manner 
of  selecting  and  compensating  Its  agents. 
The  judges  of  the  Supreme  Court  of  a  state 
may  be  appointed  by  the  Governor,  with  the 
consent  of  the  senate,  or  they  may  be  elected 
by  the  people.  But  tbe  powers  and  duties  of 
the  judges  are  not  affected  by  tbe  manner  of 
their  selection.  The  mayor  of  a  city  may  be 
elected  by  the  people,  or  he  may  be  appoint- 
ed by  the  Governor  with  the  consent  of  the 
senate;  but  the  slightest  reflection  will  show 
that  the  powers  of  this  officer,  his  position  as 
the  chief  agent  and  representative  of  the  city, 
are  the  same  under  either  mode  of  appoint- 
ment Whether  his  act  in  a  case  in  question 
Is  the  act  of  and  binding  on  the  city  depends 
upon  bis  powers  under  the  charter  to  act  for 
the  city,  and  whether  he  has  acted  In  pur- 
suance of  them,  not  at  all  uix>n  the  manner 
of  his  election."  It  may  be  said,  however, 
that  this  case  is  not  analogous  to  the  ques- 
tion under  consideration,  In  that  the  mayor 
In  the  District  of  Columbia  was  appointed  by 
the  federal  government  But  If  any  locality 
in  the  United  States  has  an  Innate  and  in- 
herent right  of  local  self-government,  then  the 
mere  fact  that  It  is  a  political  subdivision  of 
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the  United  States,  as  contradistinguished 
from  the  states,  would  not  change  the  In- 
herent right  of  local  self-government.  In 
Oom.,  etc.,  T.  Lucas,  93  U.  S.  114,  23  L.  Ed. 
822,  this  language  Is  used:  "But  between 
the  state  and  municipal  corporations,  such  as 
cities,  counties,  and  towns,  the  relation  is 
different  from  that  between  the  state  and  the 
Individual.  Municipal  corporations  are  mere 
Instrumentalities  of  the  state,  for  the  con- 
venient administration  of  government;  and 
their  powers  may  be  qualifled,  enlarged,  or 
withdrawn  at  the  pleasure  of  the  Legisla- 
ture. Their  tenure  of  property,  derived  from 
the  state  for  specific  public  purposes,  or  ob- 
tained for  such  purposes  through  means 
which  the  state  alone  can  authorize— that  Is, 
taxation— Is  so  far  subject  to  the  control  of 
the  Legislature  that  the  property  may  be  ap- 
plied to  other  public  uses  of  the  municipality 
than  those  originally  designated.  This  fol- 
lows from  the  nature  of  such  bodies,  and  the 
dependent  character  of  their  existence."  In 
Oom.  V.  Plalsted,  148  Mass.  375,  19  N.  B. 
224,  2  L.  R.  A.  142,  12  Am.  St.  Rep.  S66, 
Morton,  01  J.,  says:  "There  can  be  no  doubt 
that  the  power  to  create,  change,  and  de- 
stroy municipal  corporations  is  In  the  Legis- 
lature. This  power  has  been  so  long  and  so 
frequently  exercised  upon  counties,  towns, 
and  school  districts,  In  dividing  them,  alter- 
ing their  boundary  lines,  increasing  and  di- 
minishing their  powers,  and  in  abolishing 
som^  of  them,  that  no  authorities  need  be 
cited  on  this  point  The  Oonstltntion  does 
not  establish  these  corporations,  but  vesta 
in  the  Legislature  a  general  Jurisdiction  over 
the  subject  by  its  grant  of  power  to  make 
wholesome  laws,  as  It  shall  Judge  to  be  for 
the  general  good  and  welfare  of  the  Com- 
monwealth.' It  'may  amend  their  charters, 
enlarge  or  diminish  their  powers,  extend  ox 
limit  their  boundaries,  consolidate  two  or 
more  into  one,  and  abolish  them  altogether, 
at  its  own  discretion.'  Weymouth  &  Brain- 
tree  Fire  DIst  v.  Co.  Cbm.,  108  Mass.  142. 
The  several  towns  and  cities  are  agencies  of 
government  largely  under  the  control  of  the 
I^glslatmre.  The  powers  and  duties  of  all 
the  towns  and  cities,  except  so  far  as  they 
are  specially  provided  for  in  the  Constitu- 
tion, are  created  and  defined  by  the  Legis- 
lature; and  we  have  no  doubt  that  it  has  the 
right.  In  Its  discretion,  to  change  the  powers 
and  duties  created  by  Itself,  and  to  vest  such 
powers  and  duties  in  olflcers  appointed  by 
the  Governor,  if.  In  Its  judgment,  the  public 
good  requires  this,  instead  of  leaving  such 
oflicers  to  be  elected  by  the  people  or  ap- 
pointed by  the  municipal  authorities." 

This  excerpt  appears  to  settle  this  ques- 
tion, but,  In  deference  to  the  opinion  of  the 
majority  of  the  court,  I  will  review  other  au- 
thorities: In  Philadelphia  v.  Fox,  64  Pa. 
169,  Justice  Sharswood,  delivering  the  opin- 
ion, says:  "The  sovereign  may  continue  Its 
coriKtrate  existence,  and  yet  assume  or  re- 
sume the  appointments  of  all  Its  officers  and 


agents  Into  its  own  hands,  for  fbe  power 
which  can  create  and  destroy  can  modify 
and  change.  Indeed,  the  Legislature  of  this 
commonwealth,  under  the  Constitution,  could 
not  by  contract  invest  any  municipal  corpora- 
tion with  an  irrevocable  franchise  of  govern- 
ment over  any  part  of  Its  territory.  It  can- 
not alienate  any  part  of  the  legislative  power 
which  by  the  Constitution  is  vested  In  a 
General  Assembly  annually  convened.  •  •  • 
If  the  Legislature  were  to  attempt  to  erect 
a  municipality  with  a  special  provision  that 
its  charter  should  be  unchangeable  or  irrevo- 
cable, such  provision  would  be  a  nullity,  for 
acts  of  Parliament  derogatory  from  the  pow- 
er of  subsequent  parliaments  bind  not.  1 
Blacks.  Com.  90.  That  such  political  insti- 
tutions have  not,  and  cannot  have,  any  vest- 
ed rights  as  against  the  state.  Is  strikingly 
illustrated  and  exemplified  in  the  Borough  of 
Dunmore's  Appeal,  52  Pa.  374,  where  it  was 
held  by  this  court  that  municipal  corpora- 
tions, being  creatures  of  legislation,  have  no 
constitutional  guaranty  of  trial  by  Jury,  and 
such  trial  may  be  denied  them."'  "A  pnblic 
corporation  is  one  that  is  created  for  political 
purposes,  with  political  powers  to  be  rser- 
clsed  for  purposes  connected  with  the  public 
good  in  the  administration  of  civil  govern- 
ment—an Instrument  of  the  government  sub- 
ject to  the  control  of  the  Legislature,  and  its 
members,  officers  of  the  government  for  the 
administration  of  the  public  good.'  Regents' 
Case,  9  Gill  &  J.  365,  397,  401,  31  AnL  Dec. 
72,  and  in  the  same  case  It  Is  said,  'Public 
corporations  are  to  be  governed  according  to 
the  laws  of  the  land,  and  the  government  has 
the  sole  right,  as  trustee  of  the  public  Inter- 
est, to  inspect,  regulate,  control,  and  direct  the 
corporation,  its  funds  and  franchises.  That 
is  of  the  essence  of  a  public  corporation."* 
Pumphrey  v.  Mayor  &  G.  G.  of  Baltimore, 
47  Md.  145,  28  Am.  Rep.  446.  In  Burck- 
holter  y.  McConnellsvIlIe,  20  Ohio  St  308,  it 
said:  "Morality  and  good  order,  the  public 
convenience  and  welfare,  may  require  many 
regulations  In  crowded  cities  and  towns 
which  the  more  sparsely  settled  portions  of 
the  country  would  find  unnecessary.  And  It 
is  for  legislative  discretion  to  determine, 
within  the  limitations  of  the  Constitution,  to 
what  extent  city  or  town  councils  shall  be 
Invested  with  the  iwwer  of  local  legislation." 
Where  a  charter  of  a  city  "provides  for  the 
appointment  of  officers  connected  with  the 
constabulary  of  the  state,  there  is  no  Inva- 
sion of  the  right  of  local  self-government, 
but  simply  the  exercise  of  the  power  to  pro- 
vide for  the  selection  of  peace  officers  of  the 
state."  State  ex  rel.  v.  Kolsem  et  al.,  130 
Ind.  434,  29  N.  B  595,  14  L.  R.  A.  566.  If 
the  city,  as  indicated  above,  has  no  right  of 
local  self-government  that  precludes  the  Leg- 
islature, through  the  Governor,  appointing 
police,  as  this  authority  holds,  then,  it  fel- 
lows as  a  legal  sequence  which  cannot  be 
snccessfully  combated,  that  the  Govem<»  can 
appoint  all  the  officers  to^ovem  a  dty.    A 
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municipal  corporation  la  a  creature  of  legis- 
lation, and  Us  modes  of  government,  and  the 
officers  conducting  the  same,  may  be  changed 
by  the  Legislature.  By  an  act  of  the  Leg- 
islature of  th°e  state  of  Georgia,  county  com- 
missioners  were  appointed  to  govern  a  coun- 
ty in  which  was  located  the  town  of  Darien, 
and  one  of  the  duties  put  upon  said  commis- 
sioners was  tb'e  exercise  of  corporate  au- 
thority of  such  town.  The  court,  In  Church- 
ill T.  Walker,  68  Oa.  681,  held  said  act  was 
entirely  constitutional, '  since,  as  stated,  the 
municipal  corporation  Is  the  bare  creature 
of  the  Legislature,  and  they  can  provide  such 
officers  for  it  as  they  see  fit.  The  power  of 
the  Legislature  over  municipal  corporations. 
In  the  absence  of  constitutional  restrictions, 
is  unlimited,  except  so  far  as  they  are  in- 
vested with  rights  Incident  to  a  private  cor- 
poration. Public  parks,  the  supply  of  gas, 
water,  and  sewerage  In  towns  and  cities, 
may  ordinarily  be  classed  as  private  objects; 
but  they  often  become  matters  of  public  Im- 
portance, and  whether  they  are  the  one  or 
the  other  is  a  fact  which  may  be  decided  by 
the  Legislature.  And  In  considering  an  act 
to  supply  the  city  of  Portland  with  water, 
the  court  may  take  Judicial  notice  of  the  fact 
that  said  city  Is  the  metropolis  of  the  state, 
having  important  commercial  and  business 
relations  with  all  Its  citizens,  and  that  the 
entire  community  have,  therefore,  a  direct 
Interest  in  the  city's  welfare."  David  v. 
Portland  Water  Co.,  14  Or.  98,  12  Pac.  174. 
In  this  case  the  court  upholds  unqualifiedly 
the  legislative  right  of  absolute  supervision 
and  appointment  of  officers  of  a  city  when- 
ever the  Legislature  may  deem  It  necessary, 
and  It  is  for  the  Legislature  alone  to  decide 
when  it  is  necessary.  To  supi)ort  this  posi- 
tion, an  array  of  authorities  Is  dted  In  14 
Or.  101,  12  Pac.  174,  covering  the  page.  In 
Meriwether  v.  Garrett,  102  U.  S.  511,  26  L. 
Ed.  107,  the  court  uses  this  language:  "Tbe 
right  of  the  state  to  repeal  the  charter  of 
Memphis  cannot  be  questioned.  Municipal 
corporations  are  mere  Instrumentalities  of  the 
state  for  the  more  convenient  administration 
of  local  government.  Their  powers  are  such 
as  the  Legislature  may  confer,  and  these 
may  be  enlarged,  abridged,  or  entirely  with- 
drawn at  Its  pleasure.  This  Is  common  learn- 
ing, found  in  all  adjudications  on  the  sub- 
ject of  municipal  bodies,  and  repeated  by 
text-writers.  There  Is  no  contract  between 
tbe  state  and  tbe  public  that  the  charter  of 
a  city  shall  not  be  at  all  times  subject  to 
legislative  control.  All  persons  who  deal 
wltti  such  bodies  are  conclusively  presumed 
to  act  upon  knowledge  of  the  power  of  the 
Legislature.  There  is  no  such  thing  as  a 
vested  right  held  by  any  individual  In  the 
grant  of  legislative  power  to  them.  •  •  • 
By  the  repeal  the  legislative  powers  ^te- 
viously  iMssessed  by  the  corporation  of  Mem- 
phis reverted  to  the  state.  A  portion  of 
them  the  state  immediately  vested  in  tbe 
'new  government  of  the  taxing  district,  with 


many  restrictions  on  the  creation  of  indebt- 
edness. A  portion  of  them  the  state  retain- 
ed. It  reserved  to  the  legislature  all  power  of 
taxation.  It  thus  provided  against  future 
claims  from  the  Improvidence  or  reckless- 
ness of  the  new  government.  The  iwwer  of 
the  state  to  make  this  change  of  local  gov- 
ernment is  Incontrovertible.  Its  subsequent 
provision  for  the  collection  of  the  taxes  of 
tbe  corporation  levied  before  the  repeal  of 
its  charter,  and  the  appropriation  of  tbe  pro- 
ceeds to  the  payment  of  its  debts,  remove 
from  the  measure  any  imputation  that  it 
was  designed  to  enable  the  dty  to  escape 
from  Its  Just  liabilities." 

This  last-cited  authority  merely  fortlflea 
the  long  array  of  anthorities  cited  above,  and 
adds  additional  force,  in  that  the  city  of 
Memphis,  by  improvidence  and  mismanage- 
ment, had  become  so  seriously  involved  In 
debt  that  some  economic  administration  of 
Its  government  was  necessary  in  order  to 
prevent  the  city  from  becoming  hopelessly 
bankrupt.  Tbe  Legislature  of  tbe  state  of 
Tennessee,  In  order  to  meet  this  exigency 
and  unfortunate  condition,  repealed  the  char- 
ter of  Memphis,  and  provided  for  It  what 
was  denominated  tbe  Shelby  County  Taxing 
District;  and  In  said  act  provided,  as  the 
quotation  Indicates,  for  Its  control,  manage- 
ment, and  direction.  The  Supreme  Court  of 
the  United  States  upholds  this  right.  And 
It  can  be  added  with  peculiar  and  pathetic 
force  that  the  stricken  city  of  Galveston  had 
been  previously  mismanaged  to  such  an  ex- 
tent that  its  revenues  bad  been  squandered 
and  Improvldently  expended;  and  the  Legis- 
lature of  the  state  of  Texas,  with  full  under- 
standing and  sympathy  with  the  stricken 
dty,  a  few  months  before  inflicted  with  a 
storm  and  cyclone  that  nearly  decimated  it, 
passed  the  charter  in  question,  placing,  as  tbe 
Legislature  thought,  the  government  of  Gal- 
veston upon  a  safer  and  more  economic  basis. 
Whether  or  not  they  acted  wisely  is  not  for 
us  to  dedde.  They  had  tbe  legal  and  con- 
stitutional right  to  decide.  With  the  policy 
of  laws  we  have  nothing  to  do.  With  tbe 
Injustice  of  law  we  have  no  complaint  to 
make,  unless  there  is  some  constitutional  in- 
bibitlon,  some  direct  clause,  either  expressed 
or  by  implication,  that  necessarily  makes  the 
act  of  the  Legislature  unconstitutional;  and  In 
this  Instance  Its  acts  are  both  humane.  Just, 
legal,  and  constitutional. 

In  tbe  view  I  have  taken  up  to  this  time, 
I  have  proceeded  upon  the  assumption  that 
there  is  nothing  in  tbe  Constitution  against 
this  character  of  legislation:  But  my  Breth- 
ren in  the  majority  opinion  Insist  that  there 
Is,  and,  to  sustain  them,  cite  certain  clauses 
of  the  state  Constitution.  The  first  provision 
relied  upon  by  the  majority  Is  section  1  of  the 
Bill  of  Rights.  In  order  that  we  may  have 
a  comprehensive  conception  of  said  provision, 
I  quote  it  in  its  entirety:  "Texas  Is  a  free 
and  independent  state,  subject  only  to  tbsi 
Constltntion  of  tbe  United  States;    and  thb 
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maintenance  of  oar  free  Instltntlons  and  the 
perpetuity  of  the  Union  depend  upon  the 
preservation  of  the  right  of  local  self-govern- 
ment unimpaired  to  all  the  states."  It  will 
be  noted  that  this  provision  only  attempts  to 
lay  down  the  proposition  that  the  right  of 
local  self-government  remains  unimpaired 
to  all  the  states— not  unimpaired  to  all  the 
"state,"  not  unimpaired  to  all  the  counties, 
precincts,  and  cities,  but  the  right  of  local 
self-government  remains  unimpaired  to  all 
of  the  "states"  as  contradistinguished  from 
the  federal  government.  In  other  words,  the 
federal  government  cannot  interfere  with  the 
local  management  of  state  affairs,  or,  to  put 
it  differently,  they  cannot  interfere  with  any 
governmental  agency  of  the  state,  or  any 
government  of  the  state,  unless  such  govern- 
ment in  some  respect  infringes  some  consti- 
tutional provision  of  the  federal  government. 
There  la  no  thought  in  this  clause  of  the  Con- 
stitution guarantying  to  a  municipality— a 
mere  creature  of  the  Legislature— the  right 
of  local  self-government.  The  next  clause 
cited  is  section  3  of  article  C,  entitled  "Suf- 
frage," which  reads  as  follows:  "All  quali- 
tied  electors  of  the  state,  as  herein  described, 
who  shall  have  resided  for  six  months  im- 
mediately preceding  an  election  within  the 
limits  of  any  city  or  corporate  town,  shall 
have  the  right  to  vote  for  mayor  and  all  oth- 
er elective  officers;  but  in  all  elections  to  de- 
termine expenditure  of  money  or  assumption 
of  debt,  only  those  shall  be  qualified  to  vote 
who  pay  taxes  on  property  in  said  city  or 
Incorporated  town:  provided,  that  no  poll 
tax  for  the  payment  of  debts  thus  Incurred 
shall  be  levied  upon  the  persons  debarred 
from  voting  in  relation  thereto."  It  will  be 
seen  from  a  perusal  of  this  section  that  the 
Constitution  builders  had  but  one  purpose 
in  view,  to  wit,  to  define  the  qualifications 
of  electors.  If  one  has  a  constitutional  right 
to  vote  for  "mayor  and  all  other  elective  of- 
ficers," then  what  becomes  of  this  constitu- 
tional right,  when  the  Legislature  abrogates 
the  charter,  as  all  writers  on  constitutional 
law  concede  it  has  the  right  to  do?  And  even 
the  construction  insisted  upon  by  the  majori- 
ty could  not  possibly  apply  to  the  latt» 
clause  of  this  section,  for  if  this  clause  makes 
It  absolutely  necessary  to  elect  the  mayor, 
it  does  not  guaranty  to  the  elector  the  right 
to  vote  for  other  officers,  but  merely  says  he 
has  a  right  to  vote  for  all  other  elective  of- 
ficers. If  they  are  not  elective,  he  certainly 
cannot  have  the  right  to  vote  for  them  un- 
der this  clause.  But  it  is  a  strained  con- 
struction, utterly  at  variance  to  the  subject 
under  consideration,  to  say  that  the  mere 
fact  that  the  Constitution  says,  "who  shall 
have  the  right  to  vote  for  mayor  and  all  oth- 
er elective  officers,"  makes  the  mayor  neces- 
sarily elective.  Under  the  previous  clauses 
in  the  same  article,  he  has  the  right  to  vote 
for  officers  in  the  state,  but  must  all  these 
officers  be  elective?  Certainly  not.  In  arti- 
cle  11,    entitled    "Municipal    Corporations," 


section  4  provides  that  "cities  and  towns 
liavlng  a  population  of  ten  thousand  inhab- 
itants or  less,  may  be  chartered  alone  by 
general  law."  And  then  follows  a  limitation 
upon  their  taxing  power.  Section  5  provides: 
"Cities  having  more  than  ten  thousand  in- 
habitants may  have  their  charter  granted  or 
amended  by  special  act  of  the  Legislature." 
And  then  follows  a  limitation  upon  their  tax- 
ing power,  different  from  section  4.  There 
is  nothing  in  article  11  providing  who  the 
officers  of  a  city  should  be.  If  the  Consti- 
tution Intended  that  the  officers  of  a  city 
should  be  elected  by  the  citizens  of  the  cities, 
certainly  there  would  have  been  some  pro- 
vision, under  the  head  of  "Municipal  Cor- 
porations," from  which  such  construction  or 
conclusion  could  have  been  reached.  But 
there  is  a  total  absence  of  anything  in  said 
article  as  to  who  the  officers  shall  be,  how 
many  officers  cities  should  have,  or  whether 
they  should  be  elected  or  appointed.  It  fol- 
lows, therefore,  that,  in  the  absence  of  snch 
a  provision,  the  Constitution  of  this  state  be- 
ing an  instrument  of  limitation  upon  the 
power  of  tho  Legislature,  the  courts  of  this 
country  cannot  sit  idly  by  and  bold  the  acts 
of  the  Legislature  unconstitutional  upon  the 
unwritten  law  of  the  land.  The  above-cited 
clauses  are  all  that  the  majority  insist  upon 
in  the  Constitution  inhibiting  this  character 
of  legislation. 

However,  the  majority  say.  the  charter  is 
unconstitutional  anyway,  whether  or  not  there 
is  a  clause  in  the  Constitution  on  the  sub- 
ject If  this  be  true,  then  we  have  no  guide 
left  for  our  judicial  footsteps,  and  the  division 
of  this  cotirt  on  this  question  in  Itself  shows 
absolutely  the  instability  and  lack  of  founda- 
tion for  any  such  opinion.  They  say  this 
matter  is  so  plain  it  need  not  be  written  in 
the  Constitution.  I  do  not  think  it  Is  so  plain. 
And  the  question  as  to  whether  the  next 
case  that  comes  before  us  Is  so  plainly  uncon- 
stitutional as  need  not  be  written  in  the  Con- 
stitution will  not  depend  upon  the  solid  rock 
of  the  Constitution,  but  upon  the  caprice  and 
conceptions  of  the  personnel  of  the  court  de- 
ciding the  case.  This  Is  not  construction. 
This  is  absolute  destruction  of  our  form  of 
government.  It  is  the  duty  of  this  court  to 
support  the  Constitution,  and  to  construe  laws 
solely  with  reference  to  the  Constitution; 
and  if  there  is  no  clause  In  the  Constitution 
that  prohibits  the  I.«gl8lature  from  passing 
an  act,  or  unless  there  is  implication  from 
some  clause  In  the  Constitution  that  prohibits 
an  act,  this  court  has  no  warrant  in  law  or 
custom  to  hold  said  act  unconstitutional. 

In  the  Hnrlbut  Case,  supra,  Judge  Cooley 
says  that  state  government  preceded  town 
government.  24  Mich.  09,  9  Am.  Rep.  103. 
Whether  it  did,  or  not  makes  no  difference, 
inasmuch  as  every  writer  in  the  United 
States  says  that  municipal  governments  are 
the  bare  creatures  of  the  Legislature.  The 
legislative  breath  has  made  them,  and  the 
legislative  breath  can  unmake  them.    If  the 
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creatTire  can  dictate  to  the  creator,  and  In- 
sist upon  local  Belf-government  for  the  crea- 
ture, and  the  creature  alone  can  say  to  what 
extent  It  aball  have  local  seU-goTemment, 
then  the  creator  ceases  to  be  the  creator  and 
becomes  the  creature. 

It  is  sagely  suggested  In  the  majority  opin- 
ion that  the  decision  of  the  question  Is  not 
meant  as  a  reflection  upon  the  Legislature, 
and  GoTemor  who  signed  the  bill.  This  may 
be  the  individual  feelings  of  the  majority, 
but  their  opinion  is  a  bill  of  indictment  upon 
the  patriotism  of  the  Legislature  as  well  as 
the  Governor,  because,  when  the  legislative 
body,  as  the  majority  insist,  have  deliberate- 
ly destroyed  the  right  of  free  government— an 
Innate  constitutional  right— this  fact  must 
necessarily  reflect  upon  them;  and,  however 
kindly  the  court  may  feel  towards. the  per- 
sonnel of  the  Legislature,  it  still  remains 
tbat.  If  this  act  Is  unconstitutional.  It  Is,  as 
stated,  a  bill  of  Indictment  upon  the  patriot- 
ism of  the  Legislature  that  passed  It  Be 
this  as  it  may,  for  this  court  to  lay  down  the 
broad  proposition  tbat  the  Legislature  of 
Texas  is  impotent  to  change  any  clause  or 
provision  of  a  charter  as  they  have  heretofore 
existed  is  such  an  innovation  and  construction 
of  our  Constitution  and  form  of  government, 
so  at  variance  with  the  rules  heretofore  laid 
down,  and  so  hampering  upon  the  material 
and  political  prosperity  of  our  state,  I  desire 
now  to  enter  my  most  solemn  protest  against 
It.  It  follows  from  what  I  have  said  that 
there  Is  nothing  so  plain  that  need  not  be 
written  in  the  Constitution,  and,  whether  or 
not  the  right  of  local  self-government  Is  In- 
vaded by  this  grant.  It  Is  constitutional,  and 
there  is  nothing  in  the  letter  or  spirit  of  the 
Ckmstitutlon  that  remotely  Infringes  upon  the 
legislative  right  to  create  the  charter  wltb  ap- 
pointive officers  for  the  stricken  dty  of  Oal- 
▼eston. 


OIDCUMB  V.  GIDCUMB  et  aL 

(Conrt  of  Civil  Appeals  of  Texas.     April  8» 
1903.) 

AFFBAI^ASSIONMENT  OF  ERRORS— FILINQ— 
CONSIDERATION. 

1.  Assignments  of  error  in  a  case  appealed 
on  a  statement  of  facts  made  up  by  the  trial 
Judge  will  not  be  considered  where  it  does  not 
appear  that  they  were  filed  in  the  court  below. 

Appeal  from  Dallas  County  Court;  Ed.  S. 
Lauderdale,  Judge. 

Action  between  B.  Qidcumb  and  3.  T.  Oid- 
cnmb  and  others.  Judgment  for  defendants, 
and  plaintiff  appeala    Affirmed. 

Kearby  &  Kearby,  for  appellant  R.  C. 
Porter,  for  appellees. 

FISHER,  G.  J.  Appellant's  brief  contains 
what  purports  to  be  bis  first,  second,  third, 
and  fourth  assignments  of  eiTor.  These  as- 
signments of  error  are  not  proposttious  with- 
in themselves,  nor  are  any  propositions  sub- 


mitted in  connection  with  them.  It  Is  impos- 
sible to  understand  the  points  presented  by 
the  assignments  of  error  without  an  investi- 
gation of  the  entire  record.  But  the  most 
serious  objection  to  considering  these  assign- 
ments is  the  fact  that  it  does  not  appear  that 
any  assignments  of  error  were  filed  In  the 
conrt  below.  The  record  does  not  disclose 
any  assignments,  and  we  suppose  that,  If  any 
had  been  filed,  they  would  have  been  placed 
in  the  record.  This  is  not  an  agreed  case 
under  the  statute,  but  the  case  is  here  upon 
a  statement  of  facts  which  was  not  agreed 
to  in  the  court  below,  but  was  made  up  by 
the  trial  Judge. 

The  appellees  object  to  our  considering  the 
assignments  of  error  on  accoimt  of  the  ob- 
jections pointed  out,  and  ask  that  the  Judg- 
ment be  affirmed  on  their  briefs  filed  in  this 
court,  which  request  is  granted,  and  J.udg- 
ment  affirmed.    Affirmed. 


AMERICAN  CENT.  INS.  00.  T.  WHITE. 

(Court  of  Civil  Appeals  of  Texas.     April  8, 

1003.) 

INSURANCE— ACTION  ON  POLICY— SUFFICIEN- 
CY OF  PBTITION-INTBRBST  OF  INSURED— 
DEMURRER— OWNERSHIP  —  SUFFICIENCY  OP 
EVIDENCE. 

1.  A  petition  alleged  that  defendant  execut- 
ed and  delivered  to  pMntiS  a  policy  of  insur- 
ance insuring  plaintiff  against  loss  by  fire  on 
his  honsehold  and  kitchen  furniture  (describing 
it),  and  that,  while  the  policy  was  in  full  force, 
"all  of  plaintiff's  said  household  and  Icitchen 
furniture  •  •  •  was  totally  destroyed  by 
fire,  and  was  the  property  of  plaintiff  at  the 
time  of  loss."  Held  to  sulBciently  allege  own- 
ership of  the  property  as  against  a  general 
demurrer, 

2.  Testimony  of  the  insured  that  the  property 
described  in  the  policy  sued  on  was  in  his  pri- 
vate dwelling  occupied  by  him  and  his  family, 
when  destroyed  by  fire,  was  prima  facie  proof 
of  ownership. 

Error  from  District  Court,  Lamar  County; 
Ben  H.  Denton,  Judge. 

Action  by  J.  H.  White  against  the  Amer- 
ican Central  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Burdett  &  Connor,  for  plaintiff  in  error. 
Dudley  &  Sturgeon,  for  defendant  In  error. 

STREETMAN,  3.  Defendant  in  error  re- 
covered Judgment  on  a  fire  insurance  policy 
on  certain  furniture  and  household  goods, 
from  which  this  writ  of  error  is  prosecuted. 

The  first  assignment  complains  that  the 
court  erred  in  overruling  a  general  demurrer, 
because  the  allegations  of  the  petition  did 
not  show  that  the  defendant  in  error  had  an 
Insurable  interest  In  the  property  at  the 
time  the  policy  was  issued;  and  the  fourth 
and  fifth  assignments  complain  that  there 
was  no  evidence  to  show  that  either  at  the 
time  the  policy  was  issued,  or  at  the  time  the 
loss  occurred,  the  defendant  In  error  owned 
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an  insurable  Interest  in  the  property.  The 
petition  alleged  that  on  tbe  29th  day  of 
October,  1901,  the  defendant  executed  and 
delivered  to  plaintiff  a  policy  of  insurance, 
by  the  terms  of  which  it  insured  plaintiff 
agaiust  loss  by  flre  on  his  household  and 
kitchen  furniture  (describing  it).  It  further 
alleged  that,  while  the  poUcy  was  "in  full 
force  and  effect,  •  •  *  all  of  plaintiff's 
said  household  and  kitchen  furniture 
•  •  •  was  totally  destroyed  by  fire,  and 
was  the  property  of  plaintiff  at  the  time  of 
loss."  The  policy  was  Introduced  In  evidence, 
and,  by  its  terms,  insured  plaintiff  against 
loss  by  fire  "on  his  household  and  kitchen 
furniture,"  etc.  The  plaintiff  testified:  "The 
property  described  in  the  policy  was  totally 
destroyed  by  fire  while  in  my  house  where 
I  resided  with  my  family,  consisting  of  my 
wife  and  two  children,  which  was  situated 
at  No.  620  east  side  North  Main  St,  Paris, 
Texas,  on  the  night  of  tbe  4th  of  November, 
1901,  after  the  policy  was  delivered  to  me  by 
agents  of  defendant,  and  while  same  was  in 
full  force."  No  evidence  was  offered  to  con- 
tradict this.  We  conclude  that  tbe  allegation 
in  the  petition  that  the  policy  was  issued  on 
his  property,  and  that  the  policy  was  in  full 
force  at  the  time  of  the  loss,  as  against  a 
general  demurrer,  sufficiently  alleges  the 
ownership  of  the  property  (N.  W.  N.  Ins.  Co. 
V.  Woodward  [Tex.  Civ.  App.]  45  S.  W.  185; 
Ger.  Ins.  Co.  v.  Pearlstone  [Id.]  832);  and 
the  evidence  of  plaintiff  that  the  property 
was  in  his  private  dwelling,  occupied  by  him 
and  his  family,  is  prima  facie  proof  of  own- 
ership (L.,  L.  &  O.  Ins.  Co.  y.  Nations  [Tex. 
Civ.  App]  59  S.  W.  817). 

Finding  no  error  in  the  Jndgment,  It  is  af- 
firmed. 


HOWH  GRAIN  &  MERCANTILE  CO.  T. 
GALT. 

(Conrt  of  Civil  Appeals  of  Texas.     April  8, 
1903.) 

VBNUB-ACTION  FOR  FRAUD— BREACH  OF 
CONTRACT. 

1.  Rev.  St  1895.  art.  1194,  provides  that  no 
citizen  shall  be  sued  out  of  the  county  in  which 
he  has  his  domicile  except  "*  •  *  (7)  in  all 
cases  of  fraud,  •  •  •  In  which  cases  suit 
may  be  instituted  in  the  couuty  in  which  the 
fraud  was  committed,"  etc.  Plaintiff  alleged 
that  certain  hogs  formerly  owned  by  defendant 
were  diseased,  and  this  fact  was  known  to  de- 
fendant and  unknown  to  plaintiff;  that  de- 
fendant fraudulently  represented  they  were 
Bonud,  and  plaintiff,  relying  on  such  represeu- 
tatious,  bought  and  paid  for  said  hogs;  that 
afterwards  all  of  said  hogs  died.  Plaintiff  sued 
to  recover  the  price  paid  and  expenses  incurred. 
Held  to  be  an  action  for  deceit,  and  not  for 
breach  of  contract,  and  accordingly  within  the 
exception  of  the  statute. 

Appeal  from  Grayson  County  Court;  J.  D. 
Woods,  Judge. 

Action  by  the  Howe  Grain  &  Mercantile 
Company  against  W.  J.  Gait  Judgment  for 
defendant,  and  plaintiff  appeals.    Reversed. 


E.  C.  McLean,  for  appellant  Todd  &  Ar- 
mlstead,  for  appellee. 

STREETMAN,  J.  Appellant  brought  this 
suit  in  the  county  court  of  Grayson  county 
against  appellee,  whose  residence  was  in 
Franklin  county,  Tex.  Appellee  filed  a  plea 
of  privilege,  which  was  sustained  by  the 
court.  The  cause  of  action  alleged  was,  in 
substance,  that  the  defendant  represented 
to  plaintiff  that  he  owned  48  head  of  sound, 
healthy  hogs  in  Grayson  county,  Tex.,  which 
be  offered  to  sell  to  plaintiff;  that  said  hogs 
were  diseased,  and  tliis  fact  was  known  to 
defendant  but  unknown  to  plaintiff,  and  de- 
fendant knowing  said  fact,  fraudulently  rep- 
resented to  plaintiff  that  the  hogs  were  sound 
and  healthy,  and  plaintiff,  relying  upon  said 
representation,  bought  and  paid  for  said 
bogs;  that  afterwards  all  of  said  bogs  died. 
Plaintiff  sought  to  recover  the  price  paid 
for  said  hogs  and  his  expenses  in  treating 
them.  The  entire  transaction  and  all  tbe 
representations  with  reference  to  it  were  al- 
leged to  have  occurred  in  Grayson  county. 

Appellee  insists  that  tbe  cause  of  action 
Is  simply  for  breach  of  a  contract  not  In  writ- 
ing, and  that  tbe  defendant  could  not  be 
sued  out  of  the  county  of  bis  residence.  We 
cannot  agree  witb  this  contention.  We  think 
it  quite  clear  from  the  pleadings  that  the 
plaintiff  alleged  a  case  of  deceit  which  is  bnt 
a  form  of  fraud,  and  that  it  falls  clearly 
wltliln  the  class  designated  by  the  statute  as 
cases  of  fraud  (Rev.  St  1895,  art  1194).  In 
which  suit  may  be  brought  In  the  county 
where  the  fraud  was  committed.  Am.  & 
Eng.  Eney.  Law,  1st  Ed.  Vol.  5,  p.  318; 
Wintz  v.  Morrison,  17  Tex.  384,  67  Am.  Dec. 
658.  In  the  case  cited  is  contained  a  fall  dis- 
cussion of  the  law  of  such  cases,  and  It  la 
there  said,  "Tbe  ground  of  tbe  action  is  tbe 
deceit  practiced  upon  the  buyer  to  bis  in- 
Jury." 

We  are  of  opinion  that  tbe  court  erred  in 
sustaining  the  plea  of  privilege,  and  the  Jndg- 
ment is  therefore  reversed,  and  the  cause  re- 
manded.   Reversed  and  remanded. 


8AFFR0I  V.  COBUN  et  sL 

(Conrt  of  Civil  Appeals  of  Texas.     AprQ   11, 

1903.) 

INTOXICATING  LIQUOR— LICENSB—CHANQB   OF 
PLACB— BOND— LIABILITY  OF  SURETIES. 

1.  Rev.  St  1895,  art  5060c,  provides  that 
the  particular  place  at  which  liquor  is  to  be  sold 
shall  be  designated  in  the  license,  and  no  li- 
cense shall  authorize  a  sale  at  any  other  place. 
but  that,  if  one  desires  to  change  his  place  of 
business,  the  change  may  be  made  by  the  clerk 
of  the  court  Pen.  Code,  art  411b,  Qro-rides 
that  any  person  who  shall  sell  liquor  in  any 
other  place  than  designated  by  his  license  shall 
be  guilty  of  a  misdemeanor.  Hefd,  that  -where 
a  liquor  license,  issued  on  the  giving  of  the 
required  bond,  designated  a  certain  corner  as 
the  place  where  the  business  would  be  con- 
ducted, and  tbe  holder  of  the  license,  by  false 
statements  to  the  clerk,  induced  him  to  ctkaoge 
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the  place  named  In  the  license  to  another  cor- 
ner, at  which  latter  place  the  holder  of  the 
license  engaged  in  bunness,  the  bond  was  not 
binding  on  the  sureties  as  to  sales  at  the  latter 
place. 

Error  from  District  Court,  Dallas  Oounty; 
Richard  Morgan,  Judge. 

Action  by  Elizabeth  Saffrol  against  S.  W. 
Cobun  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  brings  error.    Affirmed. 

P.  A.  Sidell  and  Curtis  Hancock,  for  plain- 
tiff In  error.  J.  J.  Eckford  and  T.  h.  Camp, 
for  defendants  in  error. 

BOOKHOUT,  J.  Plaintiff  In  error  Insti- 
tuted this  suit  in  the  district  court  of  Dallas 
county  against  defendants  In  error,  S.  W. 
Cobun,  as  principal,  and  S.  T,  Morgan  and 
the  Dallas  Brewery,  a  corporation,  as  sureties 
upon  a  liquor  dealers'  bond  glyen  by  said 
Cobun  as  principal,  and  Morgan  and  the  Dal- 
las Brewery  as  sureties,  alleging  that  said 
Cobun  did  engage  in  the  sale  of  intoxicating 
liquors,  to  be  drunk  on  the  premises,  at  the 
comer  of  Main  street  and  Trunk  Railroad  In 
the  city  of  Dallas,  state  of  Texas,  and  execut- 
ed a  liquor  dealer's  bond  therefor,  and  there 
was  Issded  to  him  a  license  to  sell  Intoxicat- 
ing liquors  to  be  drunk  on  the  premises  at 
said  place,  on  the  corner  of  Main  street  and 
the  Trunk  Railroad  In  the  city  of  Dallas, 
Texas;  that  afterwards,  on  the  1st  day  of 
June,  1900,  said  license  was  tran.sferred  by 
said  Cobun  presenting  same  to  the  clerk  of 
the  county  court  of  Dallas  county,  Tex.,  the 
Intent  being  to  transfer  the  same  to  a  new 
place,  to  wit,  the  comer  of  Elm  and  Preston 
streets  In  the  city  of  Dallas,  Texas,  but  by 
mistake  of  the  clerk,  or  on  account  of  a  false, 
misleading,  or  deceitful  representation  of  the 
licensee,  the  transfer  was  made  to  the  corner 
of  Pearl  and  Elm  streets.  Instead  of  to  the 
corner  of  Elm  and  Preston  streets;  and  that 
thereafter  said  Cobun  did  pursue  his  said 
business  of  selling  Intoxicating  liquors  to  be 
drunk  on  the  premises  at  the  place  on  the 
comer  of  EHm  and  Preston  streets  in  the  city 
of  Dallas,  state  of  Texas.  The  acts  claimed 
by  plaintiff  to  be  Infractions  of  the  bond 
were  sales  made  by  Cobun  to  her  husband, 
Ernest  Saffrol,  who  was  alleged  to  be  an 
habitual  dronkard,  at  the  place  on  the  comer 
of  Elm  and  Preston  streets  in  the  city  of  Dal- 
las, Texas,  while  there  engaged  in  said  occu- 
pation. The  defendants  answered  by  general 
demurrer  and  special  exceptions,  and  a  gen- 
eral denial  and  special  answers.  The  court 
sustained  special  exceptions  numbered  3  and 
SV2,  and  thereafter  sustained  defendants'  gen- 
eral demurrer.  Plaintiff  having  declined  to 
amend,  the  cause  was  dismissed,  and  Judg- 
ment entered  to  that  effect,  to  which  plaintiff 
excepted,  and  prosecuted  a  writ  of  error  to 
this  court. 

The  special  exceptions  sustained  by  the 
court  are  to  the  effect  that  the  obligees  in  the 
bond  are  not  liable  to  plaintiff,  for  that  It  Is 
shown  by  the  petition  that  the  bond  sued  up- 


on, and  the  license  issued  thereon,  designated 
Main  street  and  the  Trunk  Railroad  in  the 
city  of  Dallas  as  the  place  where  S.  W.  Co- 
bun &  Co.  were  to  conduct  their  business,  and 
that  said  place  designated  In  said  license  was 
afterwards  changed  to  the  comer  of  Pearl 
and  Elm  streets  in  the  city  of  Dallas:  and  It 
further  afflrmatlrely  appears  that  the  acts 
complained  of  In  the  petition  as  constituting 
a  breach  of  said  bond  occurred  at  a  place  oth- 
er and  different  from  Main  street  and  the 
Trunk  Railroad,  or  Elm  and  Pearl  streets,  In 
the  city  of  Dallas,  Tex. 

By  the  terms  of  article  5060e  of  the  Revised 
Statutes  of  1895  of  Texas,  it  Is  provided,  among 
other  things,  that  "the  particular  place  and 
house  In  which  the  liquors  are  to  be  sold  shall 
be  designated  In  the  license,  and  no  license 
shall  authorize  any  person  to  sell  spirituous, 
vinous  or  malt  liquors,  or  medicated  bitters, 
at  any  other  place  or  house  than  that  desig- 
nated in  the  license:  provided,  that  if  any  per- 
son or  association  of  persons  having  a  license 
to  sell  such  liquors,  desires  to  change  his  or 
their  place  of  business,  such  change  may  be 
made  by  presenting  the  license  to  the  clerk  of 
the  county  and  having  a  new  place  of  busi- 
ness inserted  therein,  but  In  no  case  to  admit 
of  the  temporary  closing  of  one  place  of  busi- 
ness to  sell  at  another  place."  Article  411b 
of  the  Penal  Code  stipulates  that  "any  person 
or  persons  who  shall  sell  spirituous,  vinous  or 
malt  liquors,  or  medicated  bitters.  In  quant- 
ities not  authorized  by  his  or  their  license,  or 
who  shall  sell  In  any  other  place  than  that 
designated  in  the  license,  or  who  shall  sell 
otherwise  than  authorized  by  the  license,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  shall  be  fined  In  any  sum 
from  fifty  to  one  hundred  dollars,  or  Impris- 
oned in  the  county  Jail  from  ten  to  thirty 
days,  In  the  discretion  of  the  Jury."  The 
Court  of  Criminal  Appeals  have  held  that  it 
Is  an  offense  against  this  law  to  sell  Intoxicat- 
ing liquors  under  a  license  for  selling  such  in- 
toxicants in  any  other  place  than  that  set 
out  in  the  license.  Travis  v.  State,  36  8.  W. 
589.  Plaintiff  in  error  Insists  that  as  the 
county  clerk  was  Induced  by  "false,  mislead- 
ing, or  deceitful  representations"  to  Insert  In 
the  license  "the  comer  of  Elm  and  Pearl 
streets,"  Instead  of  "Elm  and  Preston  streets," 
as  the  place  where  the  licensee  was  to  carry 
on  the  business  of  selling  Intoxicating  liq- 
uors, the  bond  was  binding  on  the  sureties. 
This  contention  Is  not  tenable.  If  S.  W.  Co- 
bun &  Co.,  the  licensees,  fraudulently  Induced 
the  county  clerk  to  insert  the  "comer  of  Elm 
and  Pearl  streets,"  instead  of  the  "comer  of 
Elm  and  Preston  streets,"  as  the  place  where 
they  Intended  to  carry  on  the  business,  and 
the  clerk,  relying  on  their  statements  and  rep- 
resentations, made  the  change  in  the  license 
to  the  comer  of  Elm  and  Pearl  streets,  such 
license  would  not  protect  S.  W.  Cobun  &  Co. 
from  pursuing  said  business  of  selling  intox- 
icating liquors,  in  quantities  of  less  than  one 
gallon,  to  be  drunk  on  the  premises,  at  an- 
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other  and  different  place.  In  other  words,  If 
S.  W.  Cobun  &  Co.,  by  "false,  misleading, 
and  deceitfnl  representations"  made  to  tbe 
county  clerk  to  induce  said  clerk  to  cbange 
the  place  designated  in  the  license  for  con- 
ducting their  business  from  Main  street  and 
tbe  Trunk  Railroad  to  the  comer  of  Elm  and 
Pearl  streets  in  the  city  of  Dallas,  said  li- 
cense so  changed  would  not  protect  them  in 
the  business  conducted  by  them  at  the  comer 
of  Elm  and  Preston  streets  in  the  dty  of  Dal- 
las—a place  distinct  and  different  from  Elm 
and  Pearl  streets  in  said  city.  Tbe  record 
does  not  disclose  the  purpose  of  the  licensee 
In  making  said  fraudulent  representations, 
and  causing  their  license  to  be  transferred 
to  Elm  and  Pearl  streets,  instead  of  to  Elm 
and  Preston  streets,  in  tbe  city  of  Dallas, 
Tex.  For  all  tbat  appears  In  the  record.  It 
may  be  that  the  licensees  conducted  a  busi- 
ness at  both  the  corner  of  Elm  and  Pearl 
streets  In  the  city  of  Dallas  and  at  tbe  cor- 
ner of  EUm  and  Preston  streets  In  said  city. 
However  this  may  be,  the  statute  provides 
tliat  tbe  license  shall  state  the  particular 
place  and  bouse  in  which  the  liquors  are  to  be 
sold.  As  stated,  it  is  made  an  offense  punish- 
able by  fine  or  Imprisonment  to  conduct  a 
business  at  a  place  other  than  that  designat- 
ed in  the  license.  It  Is  true  that  tbe  Supreme 
Court  have  held  that  where  the  license  desig- 
nated the  place  of  business  as  "In  tbe  city 
of  Gordon,  county  of  Palo  Pinto,  Texas,"  the 
license  was  not  void,  and  would  support  a  re- 
covery against  tbe  obligees  In  tbe  bond. 
Green  v.  Southard,  94  Tex.  470,  61  S.  W.  705. 
This  case  is  clearly  distinguishable  from  that 
case.  There  it  did  not  appear  that  the  houses 
were  numbered.  Nor  was  there  any  conten- 
tion in  that  case  of  any  fraudulent  purpose 
in  having  the  license  name  the  place  where 
the  business  was  to  be  conductt^d. 

We  conclude  that  there  was  no  error  In 
sustaining  the  exceptions  to  tbe  petition  and 
dismissing  the  cause.  Rev.  St.  1893,  arts. 
5060c,  5000d,  5060e,  5000g;  Pen.  Code,  arts. 
411a,  411b;  Carter  v.  Nlcbol  (Iowa)  90  N.  W. 
352;  United  States  v.  Henry  Boecker.  88  U. 
S.  652,  22  L.  Ed.  472;  Schloss  V.  A.,  T.  &  S. 
P.  Ry.  Co.,  85  Tex.  603,  604.  22  8.  W.  1014; 
Joliiisoii  V.  Ersklne,  9  Tex.  010. 

Tbe  judgment  is  affirmed. 


WATSON  et  ux.  v.  TEXAS  &  P.  RY.  CO. 

(Court  of  Civil  Appeals  of  Texas.     April  8, 

1903.) 

JUDGMENT— SETTING     ASIDE— FRAUD    OF    AT- 
TORNEYS—LIMITATIONS— DISCOV- 
ERY OF  FRAUD. 

1.  A  judgment  against  one  may  be  set  aside 
on  the  ground  of  fraud  on  the  part  of  his  at- 
torneys reprosenting  him  at  the  time  of  its 
rendition,  after  the  term  at  which  it  is  render- 
ed, where  he  was  not  chargeable  with  notice 
of  the  attorneys'  fraud  in  time  to  have  applied 
at  the  term  for  a  new  trial. 

2.  An  action  to  set  aRide  a  judgment,  on  the 
ground  of  fraud  on  the  part  of  tbe  judgment 


debtor's  attorneys  representing  him  at  the  time 
the  judgment  was  rendered,  is  governed  by 
Rev.  St.  1895,  art.  3358,  prescribing  that  all 
cases  not  specially  provided  for  shall  l>e  barred 
in  four  years. 

8.  As  a  general  rule,  courts  of  equity  will 
adopt  the  length  of  time  to  bar  causes  of  action 
that  prevails  in  analogous  cases  in  actions  at 
law. 

4.  Limitations  commence  to  run  against  an 
action  to  set  aside  a  judgment,  on  account  of 
the  fraud  of  plaintiff's  attorneys  representing 
him  at  tbe  time  it  was  rendered,  from  the  time 
when  the  fraud  is  discovered  or  should  have 
been. 

Appeal  from  Dallas  County  Court;   T.  T. 

Holloway,  Special  Judge. 

Action  by  Sam  Watson  and  wife  against 
the  Texas  &  Pacific  Railway  Company. 
From  a  Judgment  dismissing  the  action, 
plaintiffs  appeal.    Reversed. 

R.  H.  Capers,  for  appellants.  T.  J.  Free- 
man, W.  S.  Hall,  and  W.  H.  Fllppen,  for  ap- 
pellee. 

FLY,  3.  This  is  an  action  on  the  part  of 
appellants  to  set  aside  a  Judgment  rendered 
against  them  in  September,  1899,  on  the 
ground  of  fraud, on  the  part  of  the  attorneys 
representing  them  at  that  time.  Tbe  court 
held  tliat  tbe  petition  showed  on  Its  face 
tbat  appellants  bad  been  guilty  of  laches  in 
the  prosecution  of  their  suit,  and  dismissed 
their  cause  of  action. 

While  the  allegations  in  the  petition  are  not 
as  clear  and  explicit  as  might  be  desired, 
they  make  out  a  case  of  fraud  upon  the  part 
of  appellants'  attorneys  in  dismissing  the  suit 
in  1899.  Under  the  allegations,  appellants 
may  not  have  shown  proper  diligence  in 
falling  to  discover  the  fraud  in  two  years, 
but  it  suflScicntly  appears  that  they  were  not 
chargeable  with  notice  of  the  acts  of  their 
attorneys  In  time  to  have  applied  for  a  new 
trial  at  the  term  the  Judgment  was  ren- 
dered, and  the  cause  should  not  have  been 
dismissed  unless  two  years  will  bar  such 
causes.  It  Is  the  general  rule  that  courts  of 
equity  will  adopt  the  length  of  time  to  bar 
causes  of  action  that  prevails  in  analogous 
cases  in  actions  at  law.  McLane  v.  Bank 
(Tex.  Olv.  App.)  68  S.  W.  63,  and  San  An- 
tonio Nat.  Bank  v.  McLean  (Tex.  Sup.)  70 
S.  W.  201.  It  has  been  held,  in  the  above- 
cited  cause  and  In  others,  tbat  In  actions 
similar  to  tbe  one  under  conslderar-<n.  Rev. 
St.  \Mr,,  art.  8.'K>8,  which  prescribes  that  all 
cases  not  provided  for  specially  shall  be  bar- 
red in  four  years,  will  control.  Heldenhelm- 
er  V.  Lorlng,  6  Tex.  Civ.  App.  560,  26  S.  W. 
99;  Cettl  v.  Dunman  (Tex.  Civ.  App.)  64  S. 
W.  787,  It  follows  tbat  appellants'  cause  of 
notion  could  be  prosecuted  at  any  time  with- 
in four  years  from  tlie  time  when  the  fraud 
was  discovered  or  should  have  been  discov- 
ered. 

None  of  the  exceptions  to  the  petition  was 
well  taken,  and  the  judgment  Is  reversed  and 
the  cause  remanded. 

f  3.  See  Equity,  Tol.  U,  Cent  Dig.  |  24a. 
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WILLINGHAM  v.   FLOYD. 

(Gonrt  of  OItU  Appeals  of  Texas.     April  4, 

1903.)  1 

SCHOOL  LANDS— SETTLEMENT— 8UFFICIBNCT. 

1.  Where  a  hnaband,  after  having  school  land 
surveyed,  sent  oat  his  wife,  with  a  tent,  provi- 
sions, and  household  furniture,  to  the  spot  se- 
lected, but  stayed  in  town  himself  to  make  his 
application  and  have  the  same  filed,  with  the 
intention  of  goiog  out  as  soon  as  he  had  done 
80,  there  was  a  settlement  by  both,  and  not  by 
the  wife  aloue. 

Appeal  from  District  Court,  Midland 
County;    W.   E.   Smith,   Judge. 

Trespass  to  try  title  by  O.  A.  Wlllingham 
against  B.  W.  Floyd.  Judgment  for  defend-, 
ant,  and  plaintiff  api)eal8.    Affirmed. 

Camp  &  Caldwell,  for  appellant.  A.  8. 
Hawkins,  for  appellee. 


STEPHENS,  J.  This  controversy  arose 
out  of  conflicting  applications  to  purchase 
two  sections  of  school  land  in  Midland  coun- 
ty, and  resulted  In  a  judgment  for  appellee 
(defendant  below),  whose  application  was 
prior.  Unless  the  evidence  required  the  Jury 
to  find  that  appellant  was  an  actual  settler, 
and  that  appellee  was  not,  the  Judgment  must 
stand.  We  find  no  difficulty  in  holding  that 
the  evidence  was  sufficient  to  warrant  the 
conclusion  that  appellee  was  an  actual  set- 
tler when  he  made  his  application,  which 
renders  it  unnecessary  to  consider  the  evi- 
dence affecting  the  other  Issue.  The  main 
objection  of  appellant  to  appellee's  settle- 
ment seems  to  rest  upon  the  fact  that  ap- 
pellee was  fortunate  enough  to  have  the  as- 
sistance of  his  wife  In  making  it,  as  will  be 
seen  from  the  following  quotation  from  bis 
testimony:  "After  I  returned  from  having 
tbe  land  surveyed,  I  hired  a  dray  wagon,  pur- 
cbased  a  tent,  and  sent  the  wagon,  tbe  tent, 
a  lot  of  provisions,  and  household  furniture^ 
to  be  placed  on  section  14,  at  tbe  spot  I  bad 
selected  for  my  home.  I  also  sent  my  wife 
out  in  a  separate  conveyance,  along  with  B. 
W.  Lee  and  his  family,  who  went  out  the 
same  day  to  take  up  some  land  near  by.  All 
these  went  out  on  tbe  evening  of  the  29tb 
of  July.  I  did  not  go  out  with  my  wife  to 
tbe  land,  because  there  was  a  great  demand 
and  rush  for  this  land,  and  I  stayed  in  town 
for  tbe  purpose  of  making  my  applications 
and  getting  same  filed  first;  and  it  was  my 
intention  to  go  out  to  section  14  as  soon  as 
I  made  my  application,  and  this  I  did.  I 
sent  my  wife  to  this  section  on  said  day, 
because  I  considered  it  my  home  at  tbat 
time,  and  thought  that  my  wife  should  be 
at  her  home."  Appellant,  however,  treats 
this  as  a  settlement  by  tbe  wife,  and  not  by, 
but  for,  the  husband;  but  we  consider  It  a 
settlement  by  both,  tbe  wife  kindly  aiding 
tbe  husband  in  the  establishment  of  a  home 
for  the  family. 

Judgment  affirmed. 


CURLEE  V.  TEXAS  HOME  FIRE  INS. 

CO.* 
(Court  of  CivU  Appeals  of  Texas.     Feb.  26, 

1903.) 

FIRE  POLICT— BREACH  OP  CONDITION— 
WAIVER. 

1.  A  fire  policy  covering  a  house  and  person- 
al property  declared  that  it  should  be  void  If 
tbe  subject  of  insurance,  or  any  part  thereof, 
be  incumbered.  At  the  time  the  policy  was  is- 
sued the  house  was  on  land  incumbered  by  a 
vendor's  lien.  Seld  a  breach  of  the  policy, 
though  the  contract  which  created  the  lien 
was  made  before  the  hotise  was  built. 

2.  A  fire  insurance  company  did  not  waive 
Insured's  breach  of  a  condition  in  the  policy 
by  causing  him  to  hare  proofs  of  loss  prepared, 
where  tbe  proofs  cf  loss  expressly  stipulated 
that  "the  furnishing  of  this  proof  of  loss  blank 
to  the  assured,  or  making  up  proofs  by  an  ad- 
juster, •  •  *  is  not  a  waiver  of  any  rights 
of  said  company." 

Appeal  from  District  Court,  Milam  Cktnnty; 
J.  C.  Scott,  Judge. 

Action  by  J.  A.  Cnrlee  against  tbe  Texas 
Home  Fire  Insurance  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Affirm- 
ed. 

Henderson  &  Freeman  and  Morrison  & 
Wallace,  for  appellant.  O.  W.  Allen  and  D. 
A.  McFall,  for  appellee. 

KEY,  J.  Appellant  brought  this  suit  upon 
an  insurance  policy  covering  a  house  and 
certain  personal  property.  After  hearing  all 
the  testimony,  the  court  directed  a  verdict  for 
tbe  defendant,  and  the  plaintiff  has  appealed. 
Tbe  policy  contains  a  provision  to  tbe  effect 
"that  this  entire  policy  shall  be  void  If  the 
subject  of  the  Insurance,  or  any  part  there- 
of, be  or  become  Incumbered  by  mortgage  or 
otherwise."  The  undisputed  testimony  shows 
tbat  the  house  Which  was  Insured  was  situat- 
ed upon  land  Incumbered  by  a  vendor's  lien, 
and  that  tbls  condition  existed  at  tbe  time 
tbe  policy  was  issued.  It  is  true  that  the 
contract  which  created  the  lien  was  made 
before  the  bouse  was  built,  but  when  tbe 
bouse  was  built  became,  In  law,  part  of  the 
land,  and  tbe  lien  attached  to  It  as  much  as 
It  did  to  the  soil  itself.  Hence  there  Is  no 
escape  from  the  conclusion  that  a  portion  of 
the  subject  of  Insurance  was  Incumbered  by 
a  valid  lien  at  tbe  time  tbe  policy  was  Issued. 
And,  If  the  clear  and  unambiguous  terms 
of  the  contract  are  to  be  given  force  and 
effect.  It  must  be  held  tbat  the  policy  Is  void, 
unless  the  Insurance  company  has  waived 
Its  rights  under  the  provision  of  the  contract 
referred  to.  Tbls  case  is  distinguishable  ' 
from  Bills  v.  Instfrance  Co.,  87  Tex.  S47,  29 
S.  W.  10G3,  29  L.  R.  A.  700,  47  Am.  St  Rep. 
121,  In  which  the  stipulation  was:  "This 
policy  shall  be  void  if  the  subject  of  Insur- 
ance be  a  building  on  ground  not  owned  by 
the  Insured  In  fee  simple."  The  policy  cov- 
ered a  building  and  various  articles  of  per- 
sonal property,  and  it  was  held  tbat  all  these 

•Rehearing  denied  April  22,  1903,  and  -writ  ot  errot 
denied  by  Supreme  Court. 


Digitized  by 


Google 


T8  SOUTHWESTERN  REPORTER. 


(Tex. 


together— the  bnlldlng  and  the  personal  prop- 
erty—were the  subject  of  insurance,  and  that, 
as  the  Btlpulatlpn  quoted  was  limited  to 
buildings,  and  did  not  include  personal  prop- 
erty, the  policy  was  not  void,  although  the 
building  was  upon  land  not  owned  in  fee 
simple  by  the  insured.  In  the  case  at  bar, 
the  forfeiture  Is  not  made  to  depend  upon 
the  condition  of  the  entire  subject  of  insur- 
ance; for  by  the  terms  of  the  contract  the 
forfeiture  results  "if  the  subject  of  insur- 
ance, or  any  part  thereof,  be  or  become  in- 
cumbered by  mortgage  or  otherwise."  The 
phrase  Italicized  was  no  part  of  the  contract 
in  the  Bills  Case,  and  it  unmistakably  mani- 
fests the  purpose  to  make  the  contract  void 
and  Inoperative  if  any  part  of  the  subject  of 
insurance  was  incumbered  by  mortgage  or 
otherwise. 

We  also  hold  that  the  testimony  was  not 
such  as  entitled  plaintiff  to  have  submitted 
to  the  Jury  the  question  of  waiver.  It  is 
true  that  after  the  company  was  informed 
of  the  incumbrance  on  the  property,  which 
was  after  the  Are  occurred,  it  and  the  plain- 
tiff together  prepared  proofs  of  loss,  and 
the  plaintiff  expended  the  sum  of  $5  In  so 
doing.  It  is  also  true  tliat  the  plaintiff  tes- 
tified that  the  proof  of  loss  was  furnished  at 
the  defendant's  request,  and  that  the  de- 
fendant's adjuster  wrote  the  proof  of  loss, 
which  was  signed  and  sworn  to  by  the  plain- 
tiff. However,  the  proof  of  loss  contains  this 
provision:  "It  is  expressly  understood  and 
agreed  that  the  furnishing  of  this  proof  of 
loss  blank  to  the  assured,  or  making  up 
proofs  by  an  adjuster,  or  any  agent  of  the 
company  or  companies  named  herein,  is  not 
a  waiver  of  any  rights  of  said  company." 
It  is  not  denied  that  the  stipulation  quoted 
constituted  a  binding  contract,  and,  giving 
effect  to  its  plain  import,  we  think  it  must 
be  held  that  what  was  done  In  reference  to 
making  proofs  of  loss  did  not  constitute  a 
waiver  of  any  right  the  company  had  un- 
der the  contract  of  insurance.  Roberts,  Wil- 
lis &  Taylor  Co.  v.  Sun  Mutual  Fire  Insurance 
Co.  (Tex.  Civ.  App.)  35  S.  W.  055. 

All  the  questions  presented  in  appellant's 
brief  have  been  considered,  and  our  concln- 
slon  is  that  no  error  is  shown,  and  therefore 
the  Judgment  will  be  afBnned.    Affirmed. 

STREETMAN,  X,  being  of  counsel,  did  not 
sit  in  this  case. 


JACKSON  V.   MARTIN.* 

(Court  of  Civil  Appeals  of  Texas.     March  25, 
1903.) 

VENDOR  AND  PORCHASBR— CONTRACT— MUT- 
UAL  MISTAKB. 

1.  A  writteu  contract  for  the  sale  Of  laud 
provided  in  express  terms  that  in  case  a  loan 
were  not  procured  on  the  land  by  reason  of 
imperfect  title  the  vendee  was  to  be  released 
from  liability.     The  vendee  claimed  that  there 


*Reb«arlns  denied  April  22,  IMS. 


was  an  agreement  tliat  the  vendor  shonld  far- 
nish  a  perfect  abstract  of  title  before  the  ven- 
dee ^ould  be  held  to  the  purchase,  which  stip- 
ulation was  omitted  by  mutual  mistake.  It 
appeared  that  the  contract  was  read  to  the 
vendee,  and  the  substance  of  his  testimony  was 
that  he  thought  the  provision  as  to  the  ab- 
stract was  to  go  into  the  contract,  but  the 
draftsman  and  other  witnesses  testified  posi- 
tively that  nothing  was  said  about  au  at)6tract. 
and  vendee  did  not  testify  that  he  did  not 
know  the  agreement  as  to  the  abstract  was 
omitted  from  the  writing.  Held,  that  uo  mu- 
tual mistake  was  shown. 

Appeal  from  District  Court,  Johnson  Coun- 
ty;  W.  Poindexter,  Judge. 

Action  by  B.  F.  Jackson  against  H.  W. 
Martin.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

Henry  &  Patton  and  J.  W.  Moore,  (or  ap- 
pellant. H.  P.  Brown,  D.  W.  Odell.  and 
Ramsey  &  Odell,  for  appellee. 

FLY,  3.  Appellant  instituted  this  action  to 
recover  the  sum  of  $1,500,  liquidated  dam- 
ages, alleged  to  liave  accrued  by  reason  of 
the  breach  of  a  contract  for  the  sale  of  land. 
The  suit  was  based  on  the  following  con- 
tract: "On  or  before  the  25th  day  of  Decem- 
ber, 1894,  for  value  received  I  promise  to 
pay  to  B.  P.  Jackson  with  9%  Interest  per  an- 
num from  maturity  until  paid.  This  note  is 
conditioned  as  follows,  viz.:  Whereas  the 
said  B.  F.  Jackson  has  this  day  deeded  to 
said  H.  W.  Martin  350  acres  of  land  in  the 
Jo  Fisher  survey  and  the  William  Eastham 
survey  in  Johnson  county,  Texas,  and  the 
said  H.  W.  Martin  has  executed  his  several 
promissory  notes  therefor  amounting  in  the 
aggregate  to  $13,340.00  payable  to  the  order 
of  B.  P.  Jackson  in  a  series  of  years.  Now 
therefore  the  said  B.  F.  Jackson  hereby 
agrees  to  procure  an  advance  or  loan  of  $4,- 
<XK>.<X)  or  $5,000.00  upon  said  notes  so  g:lven 
for  the  unpaid  purchase  money  for  said  land 
above  mentioned,  and  will  thereafter  advance 
thereon  extension  of  time  equivalent  to  six 
or  seven  years  inclusive  of  the  time  of  'which 
said  loan  is  or  shall  be  procured,  the  said 
difference  between  the  amount  of  loan  and 
full  consideration  for  said  land  to  be  divided 
into  equal  Installments,  and  the  said  H.  W. 
Martin  thereby  firmly  binds  himself  that  he 
will  well  and  truly  execute  and  pay  the  said 
notes  as  shall  severally  become  due  and  pay- 
able. Now  if  the  said  Jackson  shall  procure 
said  loan  upon  the  notes  to  be  executed  as 
vendors'  liens  upon  said  land,  then  the  said 
Martin  shall  proceed  to  pay  said  notes  aa 
the  same  become  due  and  payable,  and  the 
above  note  shall  become  null  and  void;  other- 
wise to  remain  In  full  force  and  effect.  But 
if  the  said  Jackson  shall  fail  to  procure  the 
proposed  advance  or  loan,  upon  said  notes 
by  reason  of  the  Imperfect  title  to  said  land 
so  deeded  as  aforesaid,  then  said  Martin 
shall  be  released  from  all  liability  thereon 
and  shall  reconvey  same  to  said  Jackson 
without  delay.  The  said  H.  W.  Martin  fur- 
ther agrees  to  execute  one  $1,<K)0.00  note  with 
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approTed  security  as  collateral  security,  tor 
the  prompt  payment  of  each  and  all  of  the 
above  mentioned  vendor's  lien  notes,  the 
same  to  be  applied  In  lieu  of  rents;  in  case 
of  failure  to  pay  said  vendor's  Hen  notes; 
but  if  he  shall  well  and  truly  pay  said 
vendor's  Hen  notes,  as  they  shall  severally 
become  due,  then  the  said  $1,000.00  note 
shall  become  void.  Witness  our  hands  this 
the  10th  day  of  October,  1894.  H.  W.  MarUn. 
B.  F.  Jackson." 

It  was  alleged  on  the  part  of  appellee  that 
the  written  contract  did  not  represent  the 
real  contract  between  the  parties,  in  this: 
that  it  was  the  positive  agreement  between 
the  parties  ttiat  appellant  should  famish  ap- 
pellee with  a  perfect  abstract  of  title,  and 
that  the  abstract  should  show  a  good  and 
perfect  title,  before  appellee  would  be  held 
to  the  purchase  of  the  land,  and  that  this 
stipulation  was  omitted  from  the  written 
contract  by  mutual  mistake  or  accident  The 
evidence  was  amply  sufficient  to  establish 
that  this  was  the  understanding  of  the  par- 
ties entered  Into  some  days  before  the  ex- 
ecution of  the  written  contract. 

The  evidence  is  totally  insuflBcient,  how- 
ever, to  establish  that  the  agreement  was 
omitted  from  the  written  contract  by  mis- 
taiie.  The  contract  was  read  to  appellee,  and 
there  is  no  claim  that  he  did  not  know  what 
was  in  the  contract  All  that  his  testimony 
amounted  to  was  he  thought  it  was  to  go 
Into  the  contract  Tbo  draftsman  and  other 
witnesses  swore  positively  that  nothing  was 
mentioned  as  to  an  abstract  being  furnished, 
and  the  draftsman  swore  that  he  put  all 
Into  the  contract  as  to  the  title  that  was  re- 
qnired  by  liim  by  the  parties,  and  the  lan- 
guage of  the  contract,  of  which  appellee  was 
fnlly  cognizant,  indicated  that  the  obtaining 
of  a  loan  on  the  land  by  appellant  was  to 
be  the  test  of  title.  Appellee  did  not  swear 
that  he  did  not  know  that  the  agreement  as 
to  the  abstract  of  title  was  omitted  in  the 
written  contract. 

It  is  not  alleged  in  the  answer  that  the 
agreement  as  to  the  al>stract  was  omitted 
through  fraud  on  the  part  of  the  appellant 
or  the  draftsman,  but  the  correction  of  the 
instrument  was  asked  on  the  ground  of  mu- 
tual mistake.  Under  the  facts  in  this  case, 
if  there  was  any  mistake  made  in  the  terms 
of  the  contract,  it  was  made  by  appellee 
alone.  It  is  true  that  appellee  swore  that  the 
matter  as  to  the  abstract  was  agreed  on 
some  time  before  the  contract  was  written, 
but  he  did  not  swear  that  the  draftsman 
was  Instructed  to  put  it  in  the  contract  or 
produce  a  single  circumstance  that  tended  to 
show  that  it  was  omitted  by  mistake.  Ap- 
pellee does  not  swear  that  it  was,  and  the 
circumstances  tend  to  show  that  It  was  not 
omitted  by  mistake.  If  there  was  any  mis- 
take—which does  not  clearly  appear— it  was 
altogether  unilateral.  "A  court  of  equity 
tnay  grant  relief  in  case  of  mutual  mistake, 
but  not  on  account  of  one  entirely  nnilateial 
78  8.W,-68 


and  in  the  absence  of  fraud."  May  t.  Town 
Site  Co.,  83  Tex.  502,  18  S.  W.  959. 

It  was  expressly  provided  In  the  written 
contract  in  case  a  loan  was  procured  on  the 
land  the  notes  should  be  paid,  but  otherwise 
appellee  was  to  be  released  from  liability. 
That  stipulation  is  inconsistent  with  an 
agreement  tliat  an  abstract  should  be  fur- 
nished showing  a  perfect  title,  and  it  was 
the  only  condition  precedent  to  payment  of 
the  note  expressed  In  the  written  contract. 
Appellee  was  fully  acquainted  with  the  stipu- 
lation. 

.  In  the  case  of  Land  Mortgage  Co.  v.  Pace, 
23  Tex.  Civ.  App.  222,  56  S.  W.  3T7,  one 
party  denied  the  mistake,  and  the  other  af- 
firmed it,  and  it  was  held  that  a  jury  might 
find  the  mistake  on  the  testimony  of  one  of 
the  parties;  but  it  is  noticeable  that  the 
court  put  stress  upon  the  fact  that  the  party 
denying  the  mistake  testified  in  such  a  man- 
ner as  to  throw  doubts  on  his  testimony. 
Admitting  that  the  rule  is  as  stated  in  that 
case,  still  the  evidence  In  this  case  does  not 
meet  it,  because  neither  the  testimony  of 
appellee  nor  the  circumstances  surrounding 
the  transaction  establish  that  there  was  a 
mistake  in  drawing  the  written  Instrument 
The  farthest  to  which  the  evidence  goes  is 
that  In  a  conversation  tiad  some  time  before 
the  Instrument  was  drawn  appellant  had 
agreed  to  famish  an  abstract  of  title,  and 
upon  that  must  be  based  a  presumption  that 
it  was  omitted  by  mutual  mistake  from  the 
contract  Whether  the  rule  be  tliat  equity 
will  rectify  an  Instrument  on  the  ground  of 
mistake  only,  when  the  testimony  is  of  the 
"clearest  and  most  satisfactory"  cliaracter, 
as  stated  in  Railway  v.  Shirley,  45  Tex.  355, 
and  in  Moore  v.  Glesecke,  7C  Tex.  543,  13  S. 
W.  290,  or  as  modified  and  explained  away 
in  Mortgage  Oo.  v.  Pace,  above  cited,  there 
must  be  some  evidence,  direct  or  circum- 
stantial, that  such  a  verbal  agreement  was 
made,  and  ttiat  it  continued  concurrently  In 
the  minds  of  the  parties,  down  to  the  time 
of  the  execution  of  the  written  contract,  and 
was  omitted  therefrom  by  a  mutual  mistake. 
The  charge  is  not  open  to  the  criticism  em- 
bodied in  the  first  assignment  of  error,  and 
it  was  not  error  to  permit  the  trial  amend- 
ment to  be  filed.  The  exception  setting  up 
limitation  was  properly  overruled. 

On  account  of  the  error  indicated  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 


TEXAS  SOUTHERN  RY.  CO.  v.  HART 

et  al. 

(Court  of  Civil  Appeals  of  Texas.     April  8, 

1903.) 

RAILROADS— FIHKS— ESCAPING  SPARKS  —  NBO- 

LIGENCB— PRESUMPTION— APPARATD8— 
OPERATION— WITNESSES— EXPERT. 

1.  Where,  iu  an  action  against  a  railroad 
compauy  for  damages  from  fire  communicnted 
by  a  spark  from  defendant's  locomotive,  the 
evidence  shows  without  conflict  that  the  fire 


Digitized  by 


Google 


834 


78  SO  UTUW  KSTBBN  REPORTER. 


(Tex. 


was  80  communicated,  there  is  a  presumption 
of  negligence  in  defectiye  equipment  or  man- 
agement of  the  engine;  and,  to  overcome  sucli 
preauiuptiou,  it  deTolves  on  defendant  to  allow 
proper  equipment  and  management. 

2.  Tiiough  it  be  shown  that  there  was  no  neg- 
ligence in  equipment,  the  bnrden  is  still  on  de- 
fendant to  prove  no  negligence  in  management. 

3.  In  an  action  against  a  railroad  for  dam- 
ages from  fire  communicated  by  a  spark  from 
a  locomotive,  one  who  was  fireman  on  the  en- 
gine at  the  time,  and  who  had  been  a  fireman 
for  some  time  on  the  road,  and  for  two  years 
on  other  roads,  was  competent  to  give  an  opin- 
ion as  an  expert  as  to  whether  the  locomotive 
was  properly  handled  when  passing  plaintiff's 
premises. 

4.  Tu  an  action  against  a  railroad  company 
for  damages  from  fire  communicated  by  a 
spark  from  defendant's  locomotive,  a  question 
put  to  the  fireman  on  the  locomotive  as  to  wheth- 
er it  was  being  properly  handled  when  passing 
plaintiff's  premises  was  not  objectionable,  as 
leading. 

6.  It  was  not  improper  on  the  ground  that  it 
was  one  that  the  engineer  could  have  answered. 

Appeal  from  District  Court,  Upabur  Coun- 
ty;  Richard  B.  Levy,  Judge. 

Action  by  S.  C.  Hart  and  pthers  against 
the  Texas  Southern  Railway  Company.  From 
a  Judgment  for  plaintiffs,  defendant  appeals. 
Reversed. 

This  suit  was  brought  by  S.  C.  Hart 
against  the  Commercial  Lumber  Company 
and  the  Southern  Railway  Company  to  re- 
cover $800  damages  for  setting  fire  to  and 
burning  a  dwelling  house  and  its  appurte- 
nances, the  property  of  appellee,  by  a  loco- 
motive operated  by  the  defendants.  It  was 
alleged  that  they  negligently  permitted  the 
fire  to  escape  from  the  engine  which  destroy- 
ed the  building.  The  case  was  discontinued  as 
to  the  lumber  company,  and  the  railroad  com- 
pany answered  by  a  general  denial,  and 
pleaded  specially  that  "its  engines  were 
properly  equipped  with  the  best  and  most  ap- 
proved appliances  for  preventing  the  escape 
of  sparks  and  cinders;  that  said  engines 
were  properly  and  carefully  bandied  and 
managed  by  defendant,  its  agents  and  em- 
ployes; and  that  defendant  was  guilty  of  no 
negligence  that  would  make  It  liable  for 
damages  in  this  cause.  The  trial  of  the 
case,  which  was  before  a  jury,  resulted  In  a 
judgment  against  the  appellant  for  the  sum 
of  $275. 

Barnwell  &  Eberhart,  ^or  appellant.  E«ms 
&  Stephens,  R.  W.  Simpson,  P.  J.  McCord, 
and  Briggs  &  Briggs,  for  appellees. 

NEILL,  J.  (after  stating  the  facts.)  The 
uncontradicted  evidence  shows  that  the  prop- 
erty was  destroyed  from  fire  communicated 
by  sparks  escaping  from  appellant's  engine 
No.  4.  This  raised  a  presumption  of  negli- 
gence on  the  part  of  defendant,  consisting  in 
the  defective  equipment  or  management  of 
the  engine.  In  order  to  escape  the  conse- 
quences of  this  presumption,  it  devolved  up- 
on the  defendant  to  show  a  proper  equipment 
and  management  of  the  engine.  There  was 
evidence  that  it  was  equipped  with  the  best 


and  most  approved  appliances  for  tbe  pre- 
vention of  the  escape  of  sparks  and  cinders. 
If  this  evidence  were  snflacient  to  show  that 
there  was  no  negligence  in  the  equipment  of 
the  engine,  it  still  devolved  upon  the  defend- 
ant to  prove  that  there  was  no  negligence  in 
its  management  Upon  this  Issue  the  de- 
fendant asked  the  witness  Freeman,  wbo  was 
the  fireman  on  the  engine  at  the  time  the 
Are  was  communicated,  to  state  wbether  en- 
gine No.  4  was  properly  bandied  while  pass- 
ing plaintiff's  premises.  The  witness  wonld 
have  answered  that  at  that  time  he  believed 
said  engine  was  properly  handled  by  tbe  engi- 
neer In  charge.  But  tbe  question  was  ob- 
jected to  by  plaintiff's  counsel  upon  the 
grounds  that  it  was  leading,  and  one  tbe  en- 
gineer could  answer.  Upon  these  objections 
l)eing  sustained,  tbe  defendant  excepted  to 
the  action  of  the  conrt,  and  assigns  it  as  er- 
ror. 

The  relevancy  and  materiality  of  the  an- 
swer which  would  have  been  given  In  re- 
sponse to  the  question  cannot  be  doubted. 
The  objections  are  not  good.  The  wltnei« 
bad,  when  asked  the  question,  been  a  loco- 
motive fireman  and  engineer  on  the  roads  of 
tbe  Commercial  Lumber  Company  and  of  ap- 
pellant since  the  Ist  of  January,  1901,  and 
before  that  date  had  l)een  a  fireman  on  two 
other  railroads.  From  his  observation  and 
experience  in  bis  vocation  during  that  time, 
he  must  bave  acquired  sufficient  knowledge 
of  it  to  give  an  opinion  upon  tbe  question  as 
to  whether  the  engine  was  properly  bandied 
at  a  time  when  he  was  on  it,  and  in  an  atti- 
tude to  observe  the  -way  it  was  operated. 
In  fact,  the  objection  did  not  go  to  his  quali- 
fication as  an  expert.  It  was  that  the  ques- 
tion was  leading,  and  conid  be  answered  by 
the  engineer.  The  witness  having  been 
shown  to  tte  an  expert,  it  was  proper  to  show 
his  opinion  as  to  the  manner  the  engine  was 
handled,  and  the  form  of  the  question  by 
which  It  was  sought  to  prove  it  was  not  ob- 
jectionable. That  the  engineer  could  answer 
the  question  is  no  reason  why  tbe  fireman 
should  not  be  allowed  to  answer  It  also.  Be- 
sides, it  appears  from  the  record  that  the  en- 
gineer was  not  present  at  the  trial,  and  the 
only  witness  by  whom  it  could  be  shown  how 
the  locomotive  was  Iiandled  was  tbe  fire- 
man. 

On  account  of  the  error  indicated,  the  Judg- 
ment of  the  district  court  is  reversed,  and  the 
cause  remanded. 


LYNCH  V.  WHITE. 

(Conrt  of  Civil  Appeals  of  Texas.     April  8, 

1903.) 

CONVERSION— MEASURE  OF  DAHAOBS. 

1.  The   measure  of  damages  for  the  conrer- 

sion   of   a   house   is  the  value   of  the  material 

therein  at  the  time  of  the  appropriation. 

Error  from  Milam  County  Court;    B.  B. 
Pool,  Judge. 
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Action  by  T.  L.  White  against  I.  L.  Lynch. 
Judgment  for  defendant,  and  platntlfl  brings 
error.    Affirmed. 

Nelson  &  Ldttle  and  Hefley,  McBrlde  &  Wat- 
son, for  plaintiff  In  error.  Henderson  &  Free- 
man, for  defendant  in  error. 

FI8HBB,  C.  J.  A  close  Inspection  of  the 
facts  In  tbe  record  leads  to  the  conclusion 
tbat  the  peremptory  Instruction  of  the  court 
to  find  against  the  plaintiff  was  correct  Un- 
der the  facts,  the  plaintiff  could  not  hold  the 
defendant  liable  for  the  purchase  price  due 
f<x  the  goods;  and,  when  this  Item  is  elimi- 
nated, our  calculation  of  the  different  Items 
due  by  the  respective  parties  really  shows  a 
balance  due  the  defendant  by  the  plaintiff. 

The  measure  of  damages  for  the  house  that 
was  converted  by  the  defendant  was  the  val- 
ue of  the  material  at  the  time  that  It  was 
appropriated,  and  not  what  the  house  origi- 
nally cost,  or  what  it  would  cost  to  rebuild 
a  house  of  that  character.  The  value  of  the 
material  is  not  shown  to  be  over  $100. 

We  do  not  deem  it  necessary  to  discuss  the 
other  Items.  We  have  carefully  considered 
all  of  the  evidence  bearing  upon  this  subject, 
and  have  reached  the  conclusion  that  the 
plaintiff  Is  not  entitled  to  recover  from  tbe 
defendant 

Judgment  afllrmed. 

STRBETMAN,  J.,  did  not  sit  in  this  case. 


J.  L  CASB  THRESHINa  MACH.  CO.  T. 
HALL  et  al. 

(Coort  of  Civil  Appeals  of  Texas.     April  8, 
1903.) 

SALES— CONTRACT— WARRANTT—BREACO- 

NOTES— DEFENSES. 

L  A  written  warranty  on  the  sale  of  a  ma- 
chine excludes  any  proof  of  a  different  parol 
cue. 

2.  While  the  acceptance  and  retention  of 
coods  are  not  necessarily  conclusive  against  the 
buyer's  right  to  rely  upon  a  warranty,  parties 
may,  by  express  terms,  agree,  if  the  article 
does  not  conform  to  tbe  warranty,  it  may  be 
retnroed,  and  auother  sabstituted  in  its  place. 

3.  Where  a  contract  for  the  sale  of-  a  ma- 
chine provides  that  a  retention  of  the  property 
withont  complaint  or  a  failnre  to  give  a  stip- 
ulated notice  of  defects  shall  amount  to  a  sat- 
isfaction of  the  warranty,  such  retention  with- 
ont complaint  satisfies  tbe  warranty. 

4.  A  contract  for  the  sale  of  a  machine  con- 
tained a  warranty  of  quality,  and  it  was  pro- 
vided that,  if  the  machine  failed  to  work,  and 
written  notice  were  given,  the  seller  would 
send  a  person  to  remedy  the  defect,  and,  if  it 
could  not  be  made  to  work,  it  would  be  taken 
baclt,  and  the  consideration  returned.  Held, 
that  sending  of  a  man  to  remedy  the  defect  on 
notice  from  the  purchaser  was  not  a  waiver  or 
excuse  for  any  failure  of  the  purchaser  to  per- 
form the  conditions  of  the  warranty. 

5.  The  purchaser  of  a  note  given  by  the  pni^ 
chaser  of  a  machine  to  the  seller  for  the  pur- 
chase price,  who  knows  of  any  breach  of  war- 
ranty in  the  contract  of  sale,  takes  the  note 
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subject  to  any  defense  that  could  have  been 
made  to  a  suit  on  it  by  the  seller  of  the  ma- 
chine. 

Appeal  from  Dallas  County  Court;  Ed  S. 
Laudordale,  Judge. 

Action  by  the  Keating  Implement  Company 
against  E.  B.  Hall,  to  which  the  J.  I.  Case 
Threshing  Machine  Compauy  was  made  a 
party.  There  was  judgment  In  favor  of  plain- 
tiff against  defendant  Hall,  and  in  his  favor 
against  the  Case  Company,  from  which  the 
latter  appeals.  Judgment  against  Hall  affirm- 
ed, and  the  other  reversed,  and  Judgment  ren- 
dered for  tbe  Case  Company. 

McCormlck  A  8paice  and  BIdw.  M.  Brow- 
der.  for  appellant  Miller  ft  Fouraker,  for 
appellee. 

XEILL,  J.  For  convenience  the  appellant 
company  will  hereinafter  be  called  the  "Case 
Company,"  and  tbe  appellee  company  tbe 
"Keating  Company." 

This  suit  was  brought  In  the  justice's  court 
by  the  Keating  Company  against  E.  B.  Hall 
upon  a  promissory  note  made  by  tbe  latter  to 
tbe  Case  Company  for  $150,  and  to  foreclose 
a  chattel  mortgage  given  by  Hall  on  a  certain 
"self-feeder"  to  secure  the  payment  of  the 
note.  Hall  answered  by  pleading  a  total  fail- 
ure of  consideration,  alleging  that  the  note 
was  given  for  the  purchase  money  of  a  "self- 
feeder"  for  a  threshing  machine;  that  be  pur- 
chased tbe  feeder  from  the  Keating  Company, 
as  the  agent  of  the  Case  Company;  that  the 
last-named  company,  by  Its  agent,  tbe  Keat- 
ing Company,  warranted  the  machine  to  do 
the  work  of  a  self-feeder  as  well  as  any  made 
In  the  United  States,  but  tbat  the  machine 
failed  to  work  that  way,  and  was  wholly 
withont  value,  and  was  of  no  benefit  to  him; 
that  he  bad  paid  $75  on  the  note,  which  was 
credited  thereon,  and  that  when  the  machine 
xras  delivered  to  him  be  paid  $7.06  freight 
thereon.  He  made  the  Case  Company  a  party 
to  the  suit  alleging  a  breach  of  its  warranty 
of  tbe  machine,  and  prayed  judgment  against 
it  by  reason  thereof  for  tbe  sums  of  $75  and 
$7.06,  with  interest  thereon,  and.  In  the  event 
of  a  recovery  by  tbe  plaintiff  against  him, 
that  be  have  judgment  against  the  Case  Com- 
pany for  the  full  sum  of  $157.06,  with  inter- 
est, etc. 

The  Case  Company,  after  answering  by  a 
general  denial,  pleaded  that  Hall  purchased 
the  machine  under  a  written  contract,  which 
fully  set  forth  tbe  only  warranty  given  with 
tbe  machine,  which  provided  that.  If  the  feed- 
er failed  to  operate  In  accordance  with  the 
warranty.  Hall  should  give  certain  notices 
therein  set  forth;  but  that  Hall  kept  and 
used  the  machine  without  giving  such  notices 
of  Its  failure  to  operate  as  is  required  by  the 
terms  of  said  contract,  and  that  thereby  his 
liability  became  fixed,  and  concluded  him 
from  recovering  on  the  alleged  breach  of  war- 
ranty. It  also  pleaded  that  Hall  was  estop- 
ped from  setting  up  the  alleged  failure  of  con- 
sideration of  the  note,  for  that  after  be  knew 
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of  tbe  alleged  defects  in  the  machine,  if  any 
there  were,  he  paid  the  sum  of  $75  on  the 
notes,  and  obtained  from  appellant  an  agree- 
ment extending  the  time  of  payment  of  the 
balance  owing  until  August,  1900. 

From  a  judgment  in  favor  of  Hall  in  the 
Justice  court,  the  other  two  parties  appealed 
to  the  county  court,  where  the  cause  was  tried 
before  a  jury,  and  the  trial  resulted  In  a  Judg- 
ment in  favor  of  the  Keating  Company 
against  Hall  for  the  sum  of  $109.05,  with  In- 
terest and  costs,  together  with  a  foreclosure 
of  tlie  chattel  mortgage  on  the  feeder;  and  in 
favor  of  Hall  over  against  the  Case  Com- 
pany for  the  sum  of  $157,  with  Interest  and 
costs.  From  this  Judgment  tbe  last-named 
company  has  appealed. 

Conclusions  of  Fact. 

These  facts  are  undisputed,  and  are  estab- 
lished by  the  uncontradicted  testimony:  On 
June  7,  1899,  K.  B.  Hall  executed  and  deliv- 
ered to  appellant  the  note  sued  on,  which  is 
as  follows:  "$150.00.  Duncanville,  Texas, 
June  7th,  1889.  On  or  before  the  1st  day  of 
September,  1809,  fixed  I,  we,  or  either  of  us, 
promise  to  pay  to  J.  I.  Case  Threshing  Ma- 
chine Company,  or  bearer.  One  Hundred  Fifty 
&  ««/'ioo  Dollars,  at  City  National  Banls,  Dal- 
las, Texas,  for  value  received,  with  8  per 
cent  Interest  from  date  If  paid  at  maturity, 
and  10  per  cent.  Interest  after  maturity,  and 
if  not  paid  when  due,  then  to  become  payable 
at  Dallas,  Texas,  with  10  per  cent  attorney's 
fees  If  sued.  E.  B.  Hall.  [Seal.]"  This  note 
was  given  for  the  purchase  money  of  a  self- 
feeder  to  a  threshing  machine,  upon  which  a 
chattel  mortgage  was  made  by  Hall  at  the 
same  time  to  secure  Its  payment  Hail,  who 
resides  in  Dallas  county,  purchased  the  feed- 
er from  the  Case  Company,  a  Wisconsin  cor- 
poration, with  its  habitat  at  Bachie,  through 
Its  agent,  the  Keating  Company,  which  car- 
ried on  its  business  in  Dallas,  Texas.  At  the 
time  Hall  bought  the  machine.  May  17,  1899, 
he  executed  a  written  contract  order  to  the 
J.  I.  Case  Threshing  Machine  Company  there- 
for, and  the  contract  was  accepted  and  filled 
by  the  Keating  Company,  acting  as  agent  for 
the  Oase  Company.  This  contract  contains 
the  following  warranty  of  the  seller  and 
agreement  between  the  parties  In  regard  to  it, 
viz.:  "Said  machinery  is  warranted  to  be  of 
good  material,  to  perform  well,  if  properly  op- 
erated by  competent  persons,  and  the  printed 
rules  and  directions  of  the  manufacturers  are 
intelligently  followed.  Upon  starting,  if  the 
purchasers,  by  so  doing,  at  any  time  within 
ten  days,  are  unable  to  make  same  operate 
well,  written  notice  stating  wherein  It  fails 
to  conform  to  the  warranty,  is  at  once  to  b'6 
given  by  the  purchasers  to  J.  I.  Case  Thresh- 
ing Machine  Company  at  Racine,  Wisconsin, 
and  also  to  the  agent  of  whom  purchased,  and 
reasonable  time  shall  be  given  said  company 
to  send  a  comi)etent  person  to  remedy  the  dif- 
ficulty, the  purchaser  rendering  all  necessary 
and  friendly  assistance;  the  company  reserv- 


ing the  right  to  replace  any  defective  part 
or  parts.  If  any,  and  if  with  the  friendly  as- 
sistance of  the  purchaser.  It  cannot  be  made 
to  fulfill  the  warranty,  and  the  fault  is  in  tbe 
machine  (and  that  to  be  determined  by  the 
person  sent  to  remedy  and  inspect  tbe  ma- 
chine and  whose  determination  shall  be  con- 
clusive and  binding  upon  all  parties)  It  is  to 
be  returned  by  the  purchaser,  free  of  charge, 
to  the  place  where  received,  which  shall  ful- 
fill the  above  warranty,  or  the  notes  and 
money  returned  and  this  contract  canceled; 
neither  party  in  such  case  to  have  or  malkC 
any  claim  against  the  other.  Failure  to  make 
such  trial  or  give  such  notice  or  use  after 
ten  days,  without  such  notice,  shall  be  con- 
clusive evidence  of  the  fulfillment  of  all  war- 
ranty, and  that  the  machine  is  satisfactory  to 
the  purchaser.  If  the  company  shall,  at  the 
request  of  the  purchaser,  render  assistance  of 
any  kind  in  operating  said  machinery  or  any 
part  thereof,  or  in  remedying  any  defect  if 
any.  either  before  or  after  said  ten  day's  trial, 
said  assistance  shall  in  no  case  be  deemed  a 
waiver  of,  or  excuse  for  any  failure  of  the 
purchaser  to  fully  keep  and  perform  the  con- 
ditions of  the  warranty."  This  was  the  only 
warranty  given  by  the  appellant  After  the 
feeder  was  delivered.  Hall  tried  to  use  it 
and,  not  being  able  to  get  it  to  work  well,  he 
verbally  reported  the  fact  to  Mr.  Keating,  of 
the  Keating  Company,  who  sent  Mr.  McCord, 
an  agent  of  appellant,  to  Hall's  farm,  who  put 
the  feeder  on  the  thresher,  and  started  It  to 
running.  It  ran  well  while  McCord  was  with 
the  machine,  which  was  only  a  short  time, 
and  Hall  gave  him  a  written  statement  to  the 
eftect  that  the  feeder  was  running  all  right. 
Hall  continued  to  use  and  run  the  feeder  the 
balance  of  the  threshing  season  of  1899,  using 
It  nine  or  ten  days  after  McCord  put  it  in 
operation,  and  made  no  complaint  either  to 
the  Keating  Company  or  the  Case  Company  in 
regard  to  it.  Hall  never  gave  to  either  of 
the  companies  any  written  notice  of  the  al- 
leged defects  in  tbe  feeder.  Hall  paid  the 
$75  credited  on  tbe  note  to  the  Keating  Com- 
pany on  September  30,  1809,  after  Its  matur- 
ity, and  made  an  agreement  with  the  com- 
pany to  extend  payment  of  the  balance  till 
August  1,  1900.  On  October  1,  1899,  In  a  set- 
tlement between  the  Case  Company  and  the 
Keating  Company,  the  note  was,  for  value, 
assigned  by  the  former  to  the  latter. 

Oondusions  of  Law. 

Under  these  imdisputed  facts  flie  court  err- 
ed In  not  peremptorily  Instructing,  at  the  re- 
quest of  appellant  a  verdict  in  Its  favor. 
Hail  cannot  evade  his  liability  on  the  writ- 
ten contract  by  proof  of  an  oral  agreement 
made  prior  to  or  contemporaneous  with  its 
execution:  The  rule  is  well  settled  that, 
where  the  parties  have  reduced  to  writing 
what  appears  upon  Its  face  to  be  a  complete 
and  certain  agreement,  Importing  a  legal  ob- 
ligation, it  will,  in  the  absence  of  fraud,  acci- 
dent, or  mistake  be  conclusively  presumet* 
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that  tbe  writing  contains  the  whole  agree- 
ment between  tbe  parties,  and  parol  evidence 
of  prior  or  contemporaneous  or  subsequent 
conversations,  representations,  or  statements 
will  not  be  received  for  the  purpose  of  adding 
to  or  varying  the  written  Instrument.  There- 
fore a  written  warranty  excludes  proof  of  a 
parol  one,  and,  as  a  general  rule,  an  ex- 
press warranty  excludes  the  possibility  of 
another  and  implied  one  respecting  the  same 
subject-matter.  Where  parties  have  express- 
ly agreed  upon  a  warranty,  the  law  must,  in 
the  absence  of  fraud  or  mistake,  conclusively 
presume  that  they  have  included  in  their 
express  agreement  whatever  of  warranty  is 
to  prevail  between  them  respecting  the  mat- 
ter to  which  it  refers.  Case  Plow  Works  v. 
XUes,  90  Wis.  590,  68  N.  W.  1013;  Bucy  v. 
Pitts  Agricultural  Works,  89  Iowa,  464,  56  N. 
W.  541;  Cosgrove  v.  Bennett,  32  Minn.  371, 
20  N.  W.  359.  While  the  acceptance  and  re- 
tention of  the  goods  are  not  necessarily  con- 
clusiye  against  the  buyer's  right  to  rely  up- 
on the  warranty,  parties  may,  by  express 
terms,  agree  that,  if  tbe  article  does  not  con- 
form to  the  warranty,  it  may  be  returned,  and 
another  substituted  in  its  place.  Hefner  y. 
Haynes  (Iowa)  57  N.  W.  421;  Davis  v.  Iver- 
8on  (S.  D.)  58  N.  W.  796;  Sandwich  Mfg.  Co. 
V.  B'eary  (Xeb.)  51  N.  W.  1026;  Champion 
Machine  Co.  v.  Mann  (Kan.  Sup.)  22  Pac. 
417;  McCormick  Harvest  Oo.  v.  Brower,  88 
Iowa,  607,  55  N.  W.  537.  By  express  terms 
the  parties  may  make  the  agreement  conclu- 
sive, when  the  contract  provides  that  a  re- 
tention of  the  property  without  complaint  or 
a  failure  to  give  tbe  stipulated  notice  of  de- 
fects to  the  seller,  unless  waived,  be  deemed 
conclusive  evidence  that  the  warranty  is  sat- 
isfied. Thomas  Gin  Co.  v.  Griffin  (Tex.  Civ. 
App.)  40  S.  W.  755;  Aultman  v.  McKlnney 
(Tex.  Civ.  App.)  26  S.  W.  269;  Equitable  Co. 
V.  Stevens  (Tex.  Civ.  App.)  60  S.  W.  350; 
Kingman  v.  Watson  (Wis.)  73  N.  W.  438; 
Minn.  Threshing  Co.  V.  Lincoln  (N.  D.)  CI 
N.  W.  145;  Beasley  t.  Huyett  &  Smith  Mfg. 
Co.  (Ga.)  18  S.  E.  420.  In  this  case  there  was 
no  fraud  or  mistake  in  the  written  contract 
pleaded  or  proved  by  Mr.  Hall.  Under  the 
very  terms  of  the  contract  the  sending  of 
yix.  McCord,  at  Hall's  request,  to  render  as- 
sistance in  operating  tbe  machinery,  or  to 
remedy  the  defect  in  it,  could  not  "be  deemed 
a  waiver  of  or  excuse  for  any  failure  of  the 
purchaser  to  fully  keep  and  perform  the  con- 
ditions of  tbe  warranty." 

For  these  reasons  we  have  concluded  that 
under  the  undisputed  facts  no  liability  upon 
its  warranty  was  shown  against  tbe  appel- 
lant, and  that  the  court  should  have  peremp- 
torily instructed  a  verdict  in  its  favor.  It  is 
patent  that,  if  Hall  is  liable  to  the  Keating 
Company  on  the  note,  there  can  be  no  liabil- 
ity in  favor  of  Hall  against  appellant  for  a 
breach  of  warranty:  for  tbe  Keating  Compa- 
ny knew  of  such  breach,  if  there  was  any, 
when  tbe  note  was  assigned,  and  took  it  sub- 
ject to  any  defense  that  could  have  been  to 


a  suit  brought  on  It  by  tbe  original  payee. 
How  the  Jury  could  find  in  favor  of  one  com- 
pany and  against  tbe  other,  we  cannot  under- 
stand. It  may  be  that  the  verdict  serves 
to  show  the  way  the  wind  blows. 

The  Judgment  in  favor  of  tbe  Keating  Com- 
pany against  Hail  is  alttrmed.  Tbe  Judg- 
ment in  favor  of  Hall  against  tbe  Case  (Com- 
pany Is  reversed,  and  Judgment  is  here  ren- 
dered for  said  company.  The  costs  of  this 
appeal,  as  well  as  all  costs  incurred  in  tbe 
Justice  and  county  court,  will  be  taxed  against 
the  appellee,  E.  B.  Hall. 

Reversed  and  rendered. 


DAUGHEHTY  v.  LADY.» 

(Court  of  Civil  Appeals  of  Texas.    March  25, 

1903.) 

TESTIMONY    CONTRARY     TO    PLEADINO— CON- 
VERSION—DAMAGES— EVIDENCE  OF 
TRUTH  AND  VERACITY. 

1.  Defendant's  testimony,  directly  contrary 
to  the  fact  as  pleaded  by  him,  is  conclusive 
against  him. 

2.  The  measure  of  damages  for  conversion  of 
cattle  is  their  market  value  at  the  time  of  the 
taking,  with  interest,  and  not  in  addition  what 
they  would  reasonably  be  worth  for  milk  and 
butter  to  plaintiff. 

3.  Evidence  that  a  party's  reputation  for 
truth  and  veracity  was  good  30  years  ago, 
where  he  then  and  ever  since  has  lived,  is  not 
admissible. 

Appeal  from  Rockwall  County  Court;  E. 
O.  Foree,  Judge. 

Action  by  H.  H.  Lady  against  C.  C.  Daugh- 
erty.  Judgment  for  plaintUf,  and  defendant 
appeals.    Reversed. 

Abcrnatby  &  Beverly  and  B.  McMahon, 
for  appellant  H.  M.  Wade  and  L.  D.  Stroud, 
for  appellee. 

NEILL,  J.  This  suit  was  brought  by  tbe 
appellee  to  recover  damages  against  the  ap- 
pellant for  unlawful  entry  upon  his  prem- 
ises and  driving  off  two  cows  and  two-  bulls, 
alleged  to  be  appellee's  property,  and  con- 
verting such  property  to  his  own  use. 

The  appellant's  third  amended  original  an- 
swer, on  which  tbe  cose  was  tried,  contains: 
(1)  A  plea  of  privilege  of  being  sued  in  Ck>llin 
county,  wherein  it  is  alleged  be  resides;  (2) 
special  exceptions;  (3)  a  general  denial;  (4) 
by  special  pleas  to  tbe  effect  that  he  took 
possession  of  tbe  animals  by  virtue  of  the 
power  given  bim  in  a  certain  mortgage  ex- 
ecuted to  bim  by  appellee  on  the  cattle,  as 
well  as  by  virtue  of  a  sale  of  the  cattle  to 
him  by  appellee;  and  (6)  the  two-years  stat- 
ute of  limitations.  The  exceptions  to  ap- 
pellee's petition  were  overruled,  the  case  tried 
before  a  Jury,  and  Judgment  rendered  in  fa- 
vor of  appellee  for  $200,  from  which  Judg- 
ment this  appeal  is  prosecuted. 

Reasons  for  Reversal. 
The  testimony  in  this  case  took  a  very  wide 
range,  and,  it  seems  to  us,  went  far  beyond 
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tbe  domain  fixed  by  the  law  wbicb  limits  tbe 
introduction  of  erldeuce  to  sucb  Issues  as 
are  raised  by  tbe  pleadings.  Evidence  rais- 
ing questions  not  even  collateral  to  the  iSbues 
was  Introduced  by  one  party,  which  was  met 
and  combated  by  tbe  other,  as  tbougb  the 
merits  of  the  case  depended  upon  tbe  solu- 
tion of  questions  that  bad  nothing  in  the 
world  to  do  with  it  Tbe  appellant  not  only 
admitted  by  his  pleadings,  but  showed  by 
bis  own  evidence,  that  during  appellee's  ab- 
sence, without  bis  knowledge  or  consent,  he 
entered  upon  the  premises,  drove  ofT  all  tbe 
cattle  In  question,  and  appropriated  the  prop- 
erty to  his  own  use,  except  the  red  and  white 
bob-tailed  bull.  Such  admissions  and  uncon- 
tradicted testimony  left  it  only  to  be  de- 
termined whether  he  was  Justified  In  tbis 
conduct  by  proof  of  the  matters  pleaded  by 
blm,  and,  if  not,  what  damages  did  appellee 
sustain?  Appellant  pleaded  in  Justification 
(1)  the  power  expressly  given  by  a  mortgage 
on  the  cattle  executed  by  appellee  to  him, 
and  (2)  a  purchase  by  blm  of  tbe  animals 
from  the  appellee.  As  to  the  first  ground 
of  Justification,  the  appellant,  by  his  own 
testimony,  emphatically  denlefd  that  such  a 
mortgage  was  ever  executed  to  blm  by  the 
appellee.  His  testimony  as  to  this  matter 
was  directly  contrary  to  what  he  had  plead- 
ed, and  should  have  been  taken  as  conclusive 
against  bim,  leaving  only  tbe  question  wheth- 
er be  purchased  the  cattle  from  tbe  appellee, 
and,  if  not,  the  damage  to  be  determined. 
These  were  the  only  questions  that  should, 
Under  the  evidence  and  pleadings,  have  been 
submitted  to  tbe  Jury;  for  It  was  shown  from 
the  uncontradicted  testimony  that  two  years 
did  not  elapse  from  the  time  of  tbe  taking 
to  tbe  Institution  of  tbis  suit,  and  it  did 
show  that,  if  the  cattle  were  not  appellant's, 
the  trespass  was  committed  In  Rockwall  coun- 
ty. The  Jury  having  determined  these  issues 
in  favor  of  appellee,  we  would  not  disturb 
tbe  Jddgment,  were  It  not  that  the  court  erred 
In  Its  charge  in  submitting  to  tbe  determina- 
tion of  tbe  Jury,  in  estimating  the  damages, 
the  question  as  to  what  tbe  cattle  would,  in 
addition  to  their  market  value,  reasonably 
be  worth  for  milk  and  butter  to  the  plaintiff. 
Tbe  measure  of  damages  is  tbe  market  value 
of  the  animals  at  tbe  time  of  the  taking, 
with  legal  interest  from  that  date.  What 
they  would  be  worth,  in  addition,  to  plain- 
tiff, for  milk  and  butter,  is  too  remote  to 
be  considered  in  estimating  the  damages. 
Lackey  v.  Campbell  (Tex.  Civ.  App.)  54  S.  W. 
46,  and  authorities  cited.  In  tbis  connection 
we  will  say  that  the  exception  to  that  part 
of  appellee's  petition  alleging  the  value  of  the 
cattle  during  the  time  they  were  detained  by 
defendant,  for  the  production  of  milk  and 
butter,  was  $140,  and  that  he  and  his  family 
have  been  deprived  of  milk  and  butter  dur- 
ing all  that  time  by  reason  of  the  taking  of 
the  cattle,  should  have  been  sustained. 

The  court  did  not  err  In  excluding  evidence 
offered  by  appellant  to  show  that  his  reputa- 


tion for  truth  and  veracity  was  good  30  years 
ago  in  Collin  county,  where  he  then  and 
has  ever  since  lived.  Such  testiibony  does 
not  come  within  tbe  terms  and  limitations  of 
the  rule  stated  In  Brown  v.  Perez,  80  Tex. 
289,  84  S.  W.  725. 

On  account  of  the  error  Indicated,  the 
Judgment  of  the  county  court  is  reversed, 
and  tbe  cause  remanded. 


ANDERSON  et  ox,  t.  BBIN.» 

(Court  of  Civil  Appeals  of  Texas.     March  11, 
1903.) 

HOHESTKAD— DESIONATION  BY  HUSBAND 
ALONBt-VALIDITY. 

1.  A  husband  and  wife  owned  aoproximately 
600  acres  of  land.  The  husband  mortgaged 
217  acres  thereof,  including  64  acres  aftei^ 
wards  claimed  to  be  part  of  their  homestead. 
At  the  same  time  he  made  a  designation  of  an- 
other portion  of  the  500  acres  as  homestead. 
The  wife  did  not  join  in  the  mortgage  or  In  the 
designation.  Held,  that  as,  after  designating 
the  64  acres,  and  incambering  them  with  the 
mortgage,  the  husband  and  wife  had  remaining 
200  acres  or  over,  which  they  were  nsing  for 
homestead  purposes,  the  designation  of  the  oth- 
er lauds  in  lieu  ot  the  64  acres  was  valid, 
though  tbe  wife  did  not  Join  therein,  and 
though  the  64  acres  was  in  cultivation  by  the 
husband,  while  some  of  the  other  lands  desig- 
nated in  lieu  thereof  were  not  under  cultiva- 
tion. 

Error  from  District  Court,  Brown  County; 
J.  G.  Randolph,  Special  Judge. 

Trespass  to  try  title  by  W.  C.  Anderson  and 
wife  against  Leon  Brin.  Judgment  in  favor 
of  plaintiffs  for  only  part  of  the  relief  sought 
and  they  bring  error.    Affirmed. 

Jenkins  &  McCartney,  for  plaintiffs  In  er^ 


FISHER.  C.  J.  This  Is  an  action  in  tbe 
nature  of  trespass  to  try  title,  brought  in  the 
district  court  by  plaintiff  in  error  Anderson 
and  his  wife  against  the  defendant  in  er- 
ror to  recover  tbe  68  acres  of  land  in  con- 
troversy. Tbe  trial  court  peremptorily  in- 
structed a  verdict  In  favor  of  tbe  plalntitr^ 
for  a  portion  of  the  land  sued  for,  and  to  find 
a  verdict  in  favor  of  tbe  defendant  for  tbe 
remainder  of  tbe  land.  In  plaintiffs  in  er- 
ror's brief  it  is  stated  that  tbe  principal 
question  In  the  case  is  whether  a  64-acre 
tract  of  land,  a  part  of  the  William  Gnyman 
snrvey,  was  a  part  of  the  homestead  of  the 
plaintiffs  at  the  time  it  was  mortgaged  to 
the  defendant.  It  is  contended  by  tbe  plain- 
tiffs In  error  that  it  was  a  part  of  their  home- 
stead in  actual  use  at  tbe  time  of  tbe  execu- 
tion of  tbe  mortgage  by  W.  G.  Anderson, 
and  also  that  at  that  time  a  designation  of 
other  lands  as  bis  homestead  was  made  br 
W.  C.  Anderson,  without  tbe  knowledge  and 
consent  of  his  wife,  Mrs.  Anderson.  This  is 
the  second  appeal  of  this  case,  and  the  fScts 
here  are  substantially  as  stated  In  the  opln- 


•Behearlng  denied  April  22,  U03,  and  writ  ot  error 
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ton  of  this  court  In  Brin  ▼.  Anderson  (Tex. 
Civ.  App.)  60  S.  W.  778,  and,  in  accordance 
-with  tbe  view  there  expressed,  the  trial 
<iM>urt  Instructed  a  verdict  In  favor  of  tbe 
plaintiffs. 

We  have  not  made  an  accurate  calculation 
as  to  the  number  of  acres  owned  by  Ander- 
son and  his  wife  which  were  a  part  of  their 
home  place  at  the  time  that  the  mortgage 
and  designation  in  question  were  executed  by 
Anderson,  but  a  rough  estimate  shows  that 
they  then  owned  and  were  using  approxi- 
mately 500  acres.  On  page  30  of  the  record 
we  find  this  statement:  "Plaintiffs  admitted 
that  at  and  prior  to  the  time  the  deed  of 
trust  on  the  Guyman  217-acre  tract  was  ex- 
ecuted from  Anderson  to  Brln  they  were  us- 
ing all  the  lands  owned  by  them  In  the -same 
general  manner  for  the  purposes  of  a  home." 
According  to  this  agreement,  after  designat- 
ing the  64  acres  in  question,  and  incumbering 
It  with  the  mortgage  to  Brln,  Anderson  and 
-wife  would  have  remaining  200  acres  or  over, 
which  they  were  using  for  homestead  pur- 
poses. It  is  true  that  the  64  acres  in  controver- 
sy were  in  cultivation  by  Anderson,  and  that 
some  of  the  other  lands  that  were  designated 
were  not  all  In  cultivation,  but  they  were 
in  actual  use  for  homestead  purposes.  Such 
t>eing  the  case,  although  Mrs.  Anderson  did 
uot  Join  in  the  execution  of  tbe  mortgage  or 
tbe  designation,  the  husband  acting  in. good 
faith,  the  designation  of  other  lands  in  lieu 
of  the  64  acres  In  question    -u  binding. 

Judgment  affirmed. 


PARHAM  et  al.  v.  SHOCKLBB.* 

(Court  of  Civil  Appeals  of  Texas.     Feb.  14, 
1903.) 

WRONGFUL      ARREST  —  INSTRUCTION  —  NEW 

TRIAL— APPEAl,— LACK   OF   KVIDBNCE— 

QUESTION  NOT  RAISED  BELOW. 

1.  The  InstnictiOD  in  an  action  for  arresting 
plaintiff  for  drunkenness,  when  he  was  not 
drank,  that  if  plaintiff  wag  drunk  the  arrest 
was  legal  and  he  could  not  recover,  and  If  he 
was  sober,  but  his  acts  and  conduct  were  rea- 
sonably calculated  to  lead  defendants  to  believe 
he  was  drunk,  and  acting  on  such  belief  they 
arrested  him,  they  were  entitled  to  a  verdict, 
is  not  open  to  the  charge  that  before  a  verdict 
could  be  returned  for  defendants  it  required 
tlic  jury  to  find  that  plaintiff  was  sober. 

2.  Motion  for  new  trial  for  newly  discovered 
evidence  is  properly  refused,  the  evidence  being 
cumulative,  and  the  rituation  having  pointed  to 
tbe  witness  as  a  person  -who  knew  about  the 
matter,  and  no  excuse  being  offered  for  failure 
to  seek  information  of  him  before  tbe  trial. 

3.  The  petition  in  an  action  for  wrongful 
arrest  by  defendant  P.  alleged  that  he  was 
ninrslial,  and  had  executed  bond,  with  defend- 
ants 8.  St  T.  as  sureties.  The  answer  admitted 
that  P.  was  marshal,  pleaded  the  general  Issue, 
and  did  not  mention  the  bond.  Held,  that  judg- 
ment against  S.  and  T.  could  not  be  sustained 
on  appeal,  there  being  no  evidence  that  they 
were  such  sureties,  thongh  the  question  was 
not  raised  in  the  trial  court. 

•Rcbearlng  denied  April  U,  llOt. 


Appeal  from  District  Court,  Hill  County; 
A.  P.  McKinnon,  Special  Judge. 

Action  by  J.  M.  Shockler  against  I.  W. 
Parham  and  others.  Judgment  for  plaintiff. 
Defendants  appeal.    Reversed  In  part 

Wear,  Morrow  &  Smithdeal,  for  appellants 
A.  L.  Smith  and  T.  B.  Tomllnson.  Jas.  K. 
Parr  and  Spell  &  Phillips,  for  appellants  J. 
W.  Parham  and  J.  A.  Jones.  Vaughan  & 
Works,  for  appellee  J.  M.  Shockler. 

TEMPLETON,  J.  J.  W.  Parham,  marshal 
of  the  city  of  Hillsboro,  and  his  deputy,  J.  A. 
Jones,  arrested  J.  M.  Shockler  on  a  charge 
of  drunkenness.  Shockler,  claiming  that  he 
was  not  drunk  and  tliat  tbe  arrest  was 
wrongful,  brought  this  suit  against  the  said 
officers  and  A.  L.  Smith  and  T.  E.  Tomlln- 
son, who  were  alleged  to  be  sureties  on  the 
marshal's  official  bond,  to  recover  damages 
occasioned  by  the  arrest  A  Jury  awarded 
him  the  sum  of  $50. 

Tbe  court  defined  drunkenness,  and  in- 
structed the  Jury  that,  If  Shockler  was  drunk, 
the  arrest  was  legal  and  the  phiintlff  was  not 
entitled  to  recover.  The  Jury  was  further 
instructed  that  if  Shockler  was  sober,  but  If 
his  acts  and  conduct  were  reasonably  calcu- 
lated to  lead  tbe  officers  to  believe  that  he 
was  drunk,  and  that,  acting  on  sucb  belief, 
they  made  the  arrest,  then  tbe  defendants 
were  entitled  to  a  verdict  Complaint  is 
made  of  this  charge  on  the  ground  that  be- 
fore a  verdict  could  be  returned  for  the  de- 
fendants, the  jury  was  required  to  find  that 
Shockler  was  sober,  whereas  they  were  enti- 
tled to  a  verdict  if  the  officers  had  reasona- 
ble grounds  for  believing  that  be  was  drunlE, 
no  matter  whether  be  was  drunk  or  sober. 
The  complaint  is  not  well  taken.  In  legal 
contemplation,  Shockler  was  either  drunk  or 
sober.  If  he  was  drunk,  the  arrest  was  au- 
thorized, and  the  issue  of  reasonable  cause 
was  not  Involved.  Tbe  charge  given  covers 
every  defensive  theory  suggested  by  the 
pleadings  and  evidence,  and  no  additional  in- 
structions were  necessary. 

The  arrest  was  without  warrant,  but,  -un- 
der the  ordinances  of  the  city,  the  officers 
were  authorized  to  make  the  arrest,  without 
complaint  or  warrant,  if  Shockler  was  drtmk. 
The  evidence  is  sufficient  to  sustain  the  find- 
ing of  the  jury  that  he  was  not  drunk,  and 
that  he  was  not  acting  In  such  manner  as  to 
give  the  officers  reasonable  grounds  for  be- 
lieving that  he  was  drunk.  If  they  had  acted 
with  proper  discretion.  They  appear  to  have 
acted  in  the  belief  that  be  was  drunk,  tbe 
belief  being  induced  largely,  if  not  entirely, 
by  the  tvay  he  walked.  One  of  his  knees  had 
been  recently  injured,  which  caused  him  to 
limp  and  walk  unsteadily.  The  evidence 
warrants  the  conclusion  that  if  they  had  act- 
ed with  due  care  they  would  have  ascertain- 
ed, before  making  the  arrest,  that  their  be- 
lief that  he  was  drunk  was  unfounded.  The 
officers  made  tbe  arrest  by  taking  him  into 
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actual  custody.  They  carried  blm  about  75 
yards  duwu  a  side  street  towards  tbe  cala- 
boose, and  tben  released  him.  Tbe  manner 
in  wbicb  he  was  bandied  increased  tbe  patn 
he  was  suffering  from  bis  injured  knee.  Tbe 
verdict  Is  sustained  by  tbe  evidence,  and  is 
not  excessive  in  amount 

Newly  discovered  evidence  is  one  of  tbe 
grounds  for  new  trial  set  up  by  the  defend- 
ants. It  appears  from  the  motion,  which 
was  verified  In  this  particular,  that  the  de- 
fendants learned  after  trial  that  they  could 
prove  by  one  Staaden,  a  bartender  in  a  sa- 
loon In  Hillsboro,  that  Sbockler  tried  to  buy 
whisky  from  him  on  the  night  he  was  arrest- 
ed, and  that  he,  Sbockler,  was  so  drunk  that 
the  bartender  refused  to  make  the  sale.  Tbe 
evidence  Is  material,  but  Is  cumulative  in  its 
nature.  Three  other  bartenders  testified  for 
tbe  defendants  on  the  trial  that  Sbockler  was 
more  or  less  intoxicated  on  the  night  he  was 
arrested.  The  situation  pointed  to  Staaden 
as  a  man  who  might  know  whether  Sbockler 
was  drinking  on  the  occasion  in  question,  but 
the  defendants  offered  no  excuse  for  their 
failure  to  seek  information  from  blm  before 
the  trial.  The  motion  for  new  trial  was 
properly  overruled. 

The  appellants  Smith  and  Tomllnson,  the 
alleged  sureties  on  tbe  marshal's  official 
bond,  ask  that  the  judgment  against  them  be 
reversed,  upon  the  ground  that  the  record 
fails  to  show  that  they  ever  became  or  were 
such  sureties.  There  Is  no  reference  to  such 
bond  in  tbe  statement  of  facts.  It  was  al- 
leged in  the  plaintiff's  petition  that  Parham 
was  tbe  duly  elected  and  qualified  marshal 
of  tbe  city  of  Hillsboro,  and  that  he  had  exe- 
cuted tbe  bond  required  of  him  by  law,  with 
Smith  and  Tomllnson  as  sureties.  Pbrbam 
answered,  admitting  that  be  was  marshal  as 
alleged.  Smith  and  Tomllnson  adopted  tbe 
answer  of  Parham.  All  of  tbe  defendants 
pleaded  tbe  general  issue,  and  there  was  no 
mention  of  the  bond  in  any  of  tbe  answers 
filed.  There  could  be  no  liability  on  the  part 
of  Smith  and  Tomllnson  unless  they  had  exe- 
cuted the  alleged  bond.  The  fact  appears 
not  to  have  been  proven.  The  admissions  in 
the  pleadings  of  tbe  defendants  are  not  such 
as  will  dispense  with  tbe  necessity  of  proving 
the  fact.  Tbe  admission  was  that  Parham 
was  marshal  at  the  time  the  arrest  was 
made,  not  that  he  had  executed  an  official 
bond,  conditioned  as  required  by  law,  with 
Smith  and  Tomllnson  as  sureties.  It  follows 
that  tbe  record  before  us  falls  to  show  lia- 
bility on  the  part  of  Smith  and  Tomllnson. 
The  question  was  not  raised  in  the  trial 
court,  and  we  were  of  opinion,  when  the 
case  was  originally  considered,  that  the  ques- 
tion could  not  be  presented  for  the  first  time 
in  this  court.  The  Judgment  was  accordingly 
afilrmed  as  to  all  the  appellants.  But  the  er- 
ror In  rendering  Judgment  against  the  alleged 
sureties,  without  any  proof  whatever  tend- 
ing to  establish  liability,  is  fundamental  in 
its  nature.    In  the  total  absence  of  evidence 


to  support  tbe  verdlcf  and  Judgment,  the  rule 
requiring  the  question  to  be  raised  in  tbe 
trial  court  cannot  be  applied.  We  must  as- 
sume that  the  record  before  us  contains  a 
eomplete  transcript  of  all  the  proceedings  had 
in  the  court  below,  and  it  would  be  doing 
violence  to  every  sense  of  Justice  to  affirm 
this  Judgment  against  the  appellants  Smith 
and  Tomllnson  upon  a  purely  technical 
ground,  when  it  appears  that  absolutely  no 
proof  whatever  was  Introduced  tending  even 
remotely  to  show  any  liability  on  their  part 
for  the  damages  they  taave  been  adjudged  to 
pay. 

The  motion  of  the  said  appellants  for  re- 
hearing will  therefore  be  granted,  and,  as  to 
them,  the  Judgment  will  be  reversed  and  the 
cause  remanded.  Tbe  motion  of  appellants 
Parham  and  Jones  for  rehearing  is  overruled. 
Tbe  original  opinion  Is  withdrawn. 


MAT  V.  MARTIN  et  al.» 

(Goort  of  Civil  Appeals  of  Texas.     Feb.  28, 

1903.) 

PLBDOB  BT  APPARENT  OWNBR-RBAl,  OWNER 
i-BSTOPPBI.— NOTICE  TO  FLBDGBB— FAILURE 
TO  PAT  DEBT  —  VERDICT  —  FORM  —  SBFFI- 
CIENCT. 

1.  The  owner  of  a  note,  who  by  wrtttoi  as- 
signment and  actnal  transfer  has  dothed  a 
bailee  with  apparent  ownership  for  the  par- 
pose  Of  suing  thereon,  is  estopped  to  question 
the  validity  of  such  bailee's  pledge  of  the  note. 

2.  Where  an  owner  has  clothed  a  bailee  with 
apparent  ownership,  whereupon  the  bailee 
wrongfully  pledges  the  property,  mere  notice  of 
the  actual  ownership  by  the  bailor  to  the 
pledgee,  without  tender  of  the  bailee's  debt, 
will  not  prevent  the  sale  of  the  property  and  its 
purchase  by  the  pledgee  according  to  the  ternis 
of  the  pledge. 

3.  A  verdict  awarding  title  to  tbe  cause  of 
action  to  au  intervener  authorizes  a  judgment 
against  plaintiff,  though  he  is  not  named  there- 
in. 

4.  A  party  cannot  complain  that  a  verdict 
does  not  name  another  party  who  is  not  datan- 
iug  adversely  to  himself. 

Error  from  District  Court,  Dallas  County; 
T.  P.  Nash,  Judge. 

Action  by  W.  Q.  Martin  against  Mrs.  Frazer 
and  husband.  In  wbicb  A.  W.  May  and  th» 
Dallas  Loan  &  Trust  Company  Intervene. 
Judgment  for  the  trust  company,  and  May 
brings  error.    Affirmed. 

R.  H.  Capers,  for  plalntifl  In  error. 


TEMPLETON,  J.  Suit  by  W.  P.  Martin 
against  Mrs.  Frazer  and  her  husband  on  a 
note  for  $375,  executed  by  Mrs.  Fraaer  when 
she  was  a  feme  sole,  and  secured  by  mort- 
gage on  certain  real  estate.  A.  W.  May  and 
the  Dallas  Loan  &  Trust  Company  filed  pleas 
in  intervention,  each  of  them  claiming  to  l>e 
the  sole  and  exclusive  owner  of  tbe  caase 
of  action  in  suit.  A  Jury  was  impaneled  to 
try  the  case,  but,  when  the  evidence  was  In, 
the  court  instructed  a  verdict  for  the  trust 
company.  May  has  appealed  by  writ  of  er- 
ror. 

*Wrlt  of  error  denied  by  Supreme  Court. 
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Conclusions  of  Fact 
There  Is  no  controversy  as  to  the  facts.  On 
May  27,  1901,  May  was  the  owner  of  the 
said  note,  and  on  that  day,  by  a  written 
transfer  reciting  a  cash  consideration  of  $375 
paid,  assigned  the  same  to  Martin.  On  the 
following  day,  Martin,  by  a  separate  Instru- 
ment, retransferred  the  note  to  May,  but 
retained  the  note  and  the  original  assignment. 
The  object  of  these  transactions  was  to 
place  the  apparent  title  in  Martin,  In  order 
that  he  might  sue  on  the  note  In  his  own 
name,  It  being  Intended  that  the  beneficial 
ownerahlp  should  remain  In  May.  Martin 
brought  this  suit  In  August.  1001.  On  March 
14,  1902,  he  applied  to  the  trust  company 
for  a  loan,  and  offered  to  pledge  the  said  note 
as  security  therefor.  He  obtained  a  loan  of 
$105;  and  executed  and  delivered  a  written 
instrument  pledging  the  note  as  security 
for  the  loan.  The  said  instrument  provided 
for  the  sale  of  the  security  in  case  of  de- 
fault, and  that  the  trust  company  might  be- 
come the  purchaser  at  such  sale.  It  was 
filed  for  record  with  the  county  clerk,  and 
was  noted  on  the  docket  of  the  court  In 
which  the  suit  was  pending.  The  assign- 
ment by  May  to  Martin  was  attached  as  an 
exhibit  to  Martin's  petition  in  said  suit,  and 
the  trust  company  knew  of  and  relied  on  the 
same  In  dealing  with  Martin.  It  had  no  no- 
tice of  the  reassignment  to  May,  or  of  the 
fact  that  May  was  the  real  owner  of  the 
note.  On  June  3,  1902,  May  learned  that 
Martin  bad  pledged  the  note  to  the  trust  com- 
pany, and  two  days  later  filed  his  plea  In 
Intervention.  He  notified  the  trust  company 
that  he  was  the  owner  of  the  note,  but  did 
not  offer  to  pay  the  debt  for  which  the  note 
had  been  pledged.  Martin's  debt  to  the  trust 
company  having  matured,  and  pa.vment  be- 
ing refused,  the  trust  company  caused  the 
note  to  be  sold  In  accordance  with  the  terms 
of  the  pledge.  It  became  the  purchaser  at 
the  sale  for  a  sum  Just  sufficient  to  cover  Its 
debt.  It  thereupon  intervened  In  the  said 
suit,  and  the  case  was  tried  with  the  result 
stated.  May  has  never  paid  or  offered  to 
pay  the  debt  owing  by  Martin  to  the  trust 
company. 

Conclusions  of  Law. 

1.  May  baying  voluntarily  placed  the  ap- 
parent title  to  the  note  in  Martin,  and  the 
tmst  company  having  been  Induced  by  the 
said  act  of  May  to  make  the  loan  to  Martin 
and  accept  the  note  as  security  therefor.  May 
Is  estopped  from  questioning  the  validity  of 
the  pledge,  and  the  trust  company  Is  entitled 
to  be  protected  as  an  Innocent  purchaser. 
Kempner  v.  Huddleston,  90  Tex.  182,  37  S.  W. 
1066. 

2.  The  trust  company  had  a  right  to  sub- 
ject the  security  pledged  to  it  by  Martin  to 
the  payment  of  the  principal  debt,  in  the 
manner  provided  by  the  terms  of  the  pledge, 
and  Its  right  was  not  affected  by  notice  of 
May's  claim  of  ownership,  given  after  the 


right  had  been  acquired  and  had  become 
vested.  The  purchase  by  the  trust  company 
related  back  to  the  date  of  the  pledge,  and, 
the  pledge  being  valid,  a  perfect  title  was 
acquired  by  the  purchase.  Klrby  ▼.  Moody, 
84  Tex.  201.  19  S.  W.  453. 

8.  May  could  have  prevented  the  sale  un- 
der the  pledge  by  paying  to  the  trust  com- 
pany the  debt  for  which  the  note  had  been 
pledged.  Having  failed  to  pay  or  tender 
payment  of  such  debt,  the  foreclosure  sale 
was  authorized,  and  was  conclusive  of  May's 
rights.  His  title  was  subordinate  to  the 
pledge,  and  he  was  bound,  for  bis  own  pro- 
tection, to  satisfy  the  debt,  which  was  a 
charge  against  his  property.  Not  having 
offered  to  do  equity,  he  is  in  no  position  to 
complain.    Goldfrank  v.  Young,  64  Tex.  482. 

4.  It  Is  urged  that  the  verdict  Is  not  such 
as  to  authorize  the  Judgment,  for  the  reason 
that  there  Is  no  reference  in  the  verdict  to 
the  plaintiff,  Martin.  There  was  a  genera! 
verdict  In  favor  of  the  trust  company,  and 
a  special  verdict  against  all  the  other  parties 
by  name  except  Martin.  The  general  verdict 
was  sufficient  In  itself  alone  to  warrant  the 
Judgment,  and  a  special  finding  against  Mar- 
tin was  unnecessary.  The  only  real  contro- 
versy was  between  the  tmst  company  and 
May.  Besides,  Martin  is  not  complaining  of 
the  verdict  or  Judgment,  and  May  cannot  do 
so  for  him.  The  Judgment  provides  that 
Martin  take  nothing'  by  reason  of  his  suit, 
and  is  therefore  a  final  disposition  of  the 
case  as  to  him. 

The  Judgment  Is  affirmed. 

On  Rehearing. 

(April  18,  1903.) 

In  the  original  opinion  the  obligation  sued 
on  was  described  as  a  note.  As  a  matter  of 
fact.  It  was  a  contract  to  pay  the  sum  stated 
as  attorney's  fees,  and  was  not  in  the  form  of 
a  promissory  note.  It  was  not  a  negotiable 
instrument,  but  was,  of  course,  assignable. 
It  was  written  evidence  of  a  debt,  and  the 
fact  that  it  was  not  a  promissory  note  does 
not  affect  the  questions  decided,  or  require 
any  change  In  the  conclusions  reached.  The 
motion  for  rehearing  Is  overruled. 


FOUKTH  NAT.  BANK   OF  DALLAS  T. 
CITY  OP  DALLAS.* 
(Court  of  Civil  Appeals  of  Texas.    March  18, 
1903.) 

MUNICIPAL  CORPORATIONS— PUBLIC  BUILD- 
INGS —  CONSTRUCTION  —  CONTRACTS  —  PUB- 
LIC DBBT8— PROVISION  FOR  PAYMENT— NE- 
CESSITY. 

1.  Const  art  11,  t  6,  declares  that  no  debt 
shall  be  created  by  a  cit.v  unless  at  the  same 
time  provision  be  made  to  assess  aud  collect 
annually  a  sufficient  sum  to  pay  the  interest 
thereon,  and  to  create  a  sioking  fnud  of  at 
least  2  per  cent,  thereon.  Held,  that  a  contract 
by  a  dt?  for  the  erection  of  a  city  hall,  to  be 

•Rebearlng  denied  April  23,  U03,  and  writ  of  error 
denied  by  Supreme  Court. 
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paid  for  in  cash,  with  tlie  city's  option  to  exe- 
cute interest-bearing  obligations  for  25  per 
cent,  of  the  price,  payable  in  three  annual  in- 
stallments, constituted  a  debt,  within  such  pro- 
vision, and  the  city's  failure  to  make  provision 
for  the  annual  assessment  of  a  tax  to  pay  the 
same  at  the  time  the  contract  was  made  ren- 
dered the  contract  void. 

2.  Where,  at  the  time  of  the  making  of  a 
contract  for  the  construction  of  a  city  hall,  the 
city  was  possessed  of  real  estate  of  sufficient 
value  to  pay  for  the  building,  which  it  was  in- 
tended the  city  should  sell,  and  apply  on  the 
building  contract,  but  there  was  uo  action  on 
the  part  of  the  city  council,  as  a  body,  direct- 
ing that  such  lands,  or  the  proceeds  thereof,  be 
applied  to  such  purpose,  the  contract  was  not 
thereby  exempted  from  Const,  art.  11,  §  6,  de- 
claring that  uo  city  debt  should  be  created  un- 
less provision  for  the  assessment  of  a  tax  to 
pay  the  same  was  made  at  the  time. 

Error  from  District  Court,  Dallas  County; 
Richard  Morgan,  Judge. 

Action  by  the  Fourth  National  Bank,  of 
Dallas  against  the  city  of  Dallas  and  others. 
From  a  Judgment  In  favor  of  defendant  city, 
plalntlfT  brings  error.     Affirmed. 

McCormick  &  Spence,  for  plaintiff  In  er- 
ror. W.  T.  Henry  and  Jas.  J.  Collins,  for 
defendant  In  error. 

JAMES,  C.  J.  The  city  entered  Into  a 
contract  with  Byrne  &  Co.  for  the  erection 
of  a  city  hall  at  the  price  of  $75,000,  which 
provided  that  25  per  cent  of  all  estimates 
should  be  withheld  by  the  city  until  after 
the  final  completion  and  delivery  of  the  build- 
ing according  to  the  contract  at  which  time 
the  city  had  the  privilege  of  executing  its 
notes  for  such  reserve  fund  of  25  per  cent, 
amounting  to  $18,750,  which  notes  should  be 
three  in  number,  each  for  $6,250,  due,  re- 
spectively, in  one,  two,  and  three  years,  with 
8  per  cent  Interest  payable  annually.  It 
provided,  also,  that  the  city  should  have  the 
right,  through  Us  architects  or  agent,  to  take 
possession  of  the  premises,  and  at  once  ter- 
minate the  contract  whereupon  all  claims  of 
tlie  contractors,  their  executors,  administra- 
tors, and  assigns,  should  cease,  and  their 
sureties  upon  the  bond  given  shall  be  liable 
to  the  city  for  all  damages  by  reason  of  the 
premises  in  the  event  the  contractors  should 
become  bankrupt,  refuse  or  neglect  to  sup- 
ply a  sufficiency  of  material  or  workmen,  or 
cause  any  unreasonable  neglect  or  suspension 
of  work,  or  fall  or  refuse  to  follow  the 
drawings  or  specifications,  or  comply  with 
any  part  of  the  agreement  It  also  provided 
that  the  building  should  be  completed  and 
turned  over  to  the  city  free  from  all  liens— 
mechanic's,  mortgage,  or  otherwise— upon 
said  building,  or  for  any  machinery,  material, 
or  labor,  or  on  any  other  account  'whatso- 
ever, and  hold  the  city  harmless  from  gar- 
nishments that  might  be  run  against  the 
city  by  reason  of  the  contract,  and  the  con- 
tractor and  his  sureties  should  be  responsible 
to  the  city  for  all  damages  on  account  of 
any  of  said  things,  liens,  or  garnishments. 
The  petition  alleged.  In  substance:  That  the 
city,  then  owning  real  estate,  which  bad  been 


,  acquired  and  paid  tor  tor  manldpal  purposes, 
of  sufficient  value  to  pay  the  contract  price 
of  said  city  hall,  and  having  a  large  sum  of 
money  out  of  its  general  revenues  applicable 
to  the  payment  for  said  building,  and  Intend- 
ing in  good  faith  to  pay  for  same  out  of 
said  general  revenues,  and  the  proceeds  of 
said  real  estate  which  was  not  needed  for 
any  other  purposes,  and  which  was  then 
readily  salable,  contracted  with  defendants 
Byrne  &  Co.  for  the  erection  of  said  build- 
ing. That  to  secure  means  and  resources 
to  carry  on  said  contract,  Byrne  &  Co.  ar- 
ranged to  borrow  from  plaintiff  moneys 
necessary  to  the  performance  of  the  work, 
and  on  February  7,  1888,  executed  to  plain- 
tiff an  order  as  follows:  "To  the  Hon.  Mayor 
City  of  Dallas— Dear  Sir:  Tou  are  hereby 
authorized  to  pay  to  the  Fourth  Natl.  Bank 
of  this  city  all  amounts  due  us  on  estimates 
made  by  superintendent  and  architect  on 
work  performed  or  material  on  ground.  Said 
estimates  to  be  made  semimonthly  as  per 
contract,  less  25  per  cent,  retained  by  the 
city.  Byrne  &  Co.,  Contractors  for  City 
HalL"  That  on  March  28,  1888,  plaintiff 
filed  said  order  with  the  city  of  Dallas,  and 
said  city,  through  Its  secretary,  retained  pos- 
session of  same,  and  issued  to  plaintiff  a  copy 
thereof,  under  the  hand  and  seal  of  Its  sec- 
retary and  the  defendant  the  city  of  Dallas. 
That  the  city,  reorganizing  said  order,  and 
the  rights  of  plaintiff  thereunder,  subsequent 
to  May  30,  1888,  and  prior  to  September  27, 
1889,  paid  to  plaintiff,  on  estimates,  a  large 
sum  of  money,  and  on  September  27,  1889, 
a  settlement  was  bad  between  plaintiff  and 
Byrne  &  Co.,  and  the  latter's  remaining  in- 
debtedness liquidated  at  the  sum  of  $8,300, 
on  which  day  Byrne  &  Co.  and  Owen  J. 
Cooke  executed  to  plaintiff  their  note  for 
that  sum,  due  60  days  thereafter,  with  12 
per  cent.  Interest,  and  10  per  cent  attorney's 
fees  in  case  of  legal  proceedings  thereon. 
That  at  the  maturity  of  said  note  there  was 
due  Byrne  &  Co.  by  the  city  under  said  con- 
tract a  sum  more  than  sufficient  to  pay  said 
Indebtedness  of  Byrne  &  Co.  to  plaintiff. 
That  the  city  was  duly  notified  of  plalntUTs 
rights  to  said  fund  for  that  amount  and, 
though  demanded  from  the  city.  It  has  failed 
and  refused  to  pay  same,  as  well  as  Byrne 
&  Co.  and  Cooke— and  prayed  for  Judgment 
against  Byrne  &  Co.  and  against  the  city  for 
all  sums  which  had  become  due  under  the 
contract  not  to  exceed  the  amount  of  plain- 
tifTs  debt  against  Byrne  &  Co.,  and  for  any 
other  relief  to  which  plaintiff  may  be  en- 
titled, including  attorney's  fees. 

Plaintiff,  in  a  supplemental  petition,  al- 
leged: "That  the  order  given  to  the  plain- 
tiff by  Byrne  &  Co.  was,  within  its  true 
meaning,  an  assignment  of  all  the  sums  doe 
to  Byrne  &  Co.  under  and  by  virtue  of  the 
terms  of  their  contract  with  the  defendant 
the  city  of  Dallas  for  the  construction  of  the 
city  hall  of  said  city.  Including  the  25  per 
cent,  the  jtayment  ot  which  was  reserved 
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until  One  final  completion  of  the  building. 
And  when  the  said  contract  with  the  city  of 
Dallas  was  entered  Into  by  Byrne  &  Ck>.,  pro- 
viding for  tbe  construction  of  said  city  ball, 
Bald  Byrne  &  Co.,  and  tbe  members  thereof, 
bad  little  or  no  property,  and  no  capital 
available  for  tbe  construction  of  said  build- 
ing, which  was  well  known  to  tbe  city  of 
Dallas  and  to  the  plaintiff.  That,  as  a  part 
of  the  arrangement  for  the  erection  of  said 
city  ball,  the  said  contractors,  Byrne  &  Ck>., 
before  the  said  written  assignment  was  made, 
arranged  with  the  plaintiff  to  fumlsb  to  them 
tbe  necessary  funds  requisite  for  tbe  carry- 
ing out  of  their  part  of  said  contract;  the 
plalntlfl  agreeing  to  furnish  to  said  Byrne  & 
Co.  sufficient  funds  for  that  purpose,  which 
funds  were  to  be  repaid  to  tbe  plaintiff  when 
tbe  same  became  4ue  from  tbe  city  of  Dallas 
under  tbe  terms  of  said  contract  (that  is  to 
say,  76  per  cent  of  the  estimates  semi- 
niontbly,  as  the  work  progressed,  and  tbe  re- 
maining 26  per  cent  at  the  completion  of  the 
work  under  the  terms  of  tbe  contract),  which 
arrangement  between  said  Byrne  &  Co.  and 
tbe  plaintiff  was  well  known  to  tbe  city  of 
Dallas  before  tbe  execution  of  said  contract, 
and  tbe  delivery  thereof  to  the  city  of  Dal- 
las; and  that  in  accordance  with  the  said 
arrangement  and  understanding  the  plaintiff 
advanced  to  Byrne  &.  Co.,  in  addition  to  the 
76  per  cent,  which  it  received  under  said 
assignment  from  the  city  of  Dallas,  the  sum 
of  $8,600,  tbe  principal  of  the  note  herein 
sued  on,  upon  the  faith  of  the  security  of 
said  assignment,  and  relying  on  the  construc- 
tion placed  thereon  by  the  parties  thereto. 
Including  the  city  of  Dallas,  Byrne  &  Co., 
and  the  plalntlfl,  that  said  assignment  did 
convey  a  lien  to  tbe  plaintiff  upon  all  of  the 
money  estimated  or  to  be  estimated  to  Byrne 
&  Co.  under  said  contract,  for  tbe  payment 
of  the  advances  made  by  the  plaintiff  to 
Byrne  &  Co.  in  piursuance  of  said  arrange- 
ment" That  in  making  the  contract  tbe 
city  undertook  to  incur  an  obligation  and 
to  create  a  debt  That  the  contract  con- 
templated that  tbe  building  would  require  a 
term  of  not  less  than  10  months  from  its 
date.  That  said  period  extended  beyond  the 
fiscal  year  in  which  tbe  contract  was  made, 
and  contemplated  the  payment  to  Byrne  & 
Co.  of  a  portion,  if  not  all,  of  said  indebted- 
ness out  of  the  revenues  of  the  succeeding 
fiscal  year.  That  at  tbe  time  tbe  obligation 
was  attempted  to  be  incurred,  and  such  debt 
attempted  to  be  created,  no  tax  was  levied, 
nor  at  any  other  time  was  any  tax  levied, 
by  the  city,  to  provide  for  its  payment,  nor 
was  there  any  fund  then  in  existence,  un- 
der tbe  control  of  the  city,  out  of  which  it 
was  contemplated  that  said  indebtedness 
should  be  paid,  and  that  by  reason  of  above 
facts  no  obligation  ever  existed  to  pay  said 
sum  of  money,  and  plaintiff  has  no  right  to 
demand  payment  of  any  part  thereof  by  rea- 
fon  of  an  assignment  from  Byrne  &  Co. 
(2)  That  said  order  was  not  an  assignment  of 


tbe  25  per  cent,  reserve.  That  on  or  about 
May  1,  1899,  the  work  having  been  abandoned 
by  Byrne  &  Co.  in  an  Incomplete  state,  and 
their  contract  having  been  otherwise  vio- 
lated, tbe  city,  under  tbe  power  given  it 
by  the  contract  took  charge  of  the  work  of 
completing  it  That  at  said  date  work  and 
labor  had  been  performed  thereon,  according 
to  tbe  estimates,  to  tbe  amount  of  $66,398.41, 
of  which  up  to  that  time  there  had  been 
paid  to  plaintiff  on  estimates  $49,799.79, 
which  was  all  that  was  coming  to  plaintiff 
by  virtue  of  the  assignment  (3)  That  plaintiff's 
right  to  collect  sums  from  the  city  by  virtue 
of  the  assignment  was  subject  to  all  the 
terms  and  conditions  of  the  contract,  and 
plaintiff  could  acquire  no  rights  superior  to 
the  terms  and  conditions  thereof.  That  one 
of  Its  terms  was  that  Byrne  &  Co.  should 
not  sublet  the  contract,  or  any  work  neces- 
sary to  be  done  in  pursuance  thereof.  That 
subsequent  to  tbe  said  assignment  Byrne  & 
Co.  sublet  a  portion  of  the  work  to  P.  J. 
Loouey  &  Co.,  who  did  a  large  amount  of 
work  thereon  for  a  consideration  to  be  paid 
them  by  Byrne  &  Co.,  in  which  Byrne  &  Co. 
made  default  and  Looney  &  Co.  brought  suit 
against  Byrne  &  Co.  and  tbe  city  of  Dallas, 
as  owner  of  tbe  building,  to  recover  such 
consideration.  That  on  the  trial  of  said  cause 
Looney  &  Go.  recovered  Judgment  against 
Byrne  &  Co.  for  $21,848.49,  interest  and  costs, 
and  against  the  city  for  $16,035.82,  which 
latter  sum  (tbe  full  balance  due  by  the  city 
to  Byrne  &  Co.)  tbe  city  paid  to  Mrs.  Annie 
Looney,  assignee  of  the  Judgment.  That  tbe 
agent  and  attorney  in  fact  representing  P.  J. 
Looney  &  Co.  and  Mrs.  Annie  Looney  in 
said  cause,  and  who  received  said  payment 
from  the  city,  was  the  cashier  and  executive 
ofilcer  of  plaintiff  bank;  and  upon  this  fact 
tbe  dty  based  a  plea  of  estoppel.  (4)  The 
contract  stipulated  that  the  building  should 
be  delivered  to  the  city  free  from  liens  and 
claims  of  every  kind  and  character,  and  that 
the  city  was  compelled  to  pay  off  the  entire 
balance  due  by  It  to  Byrne  &  Co.,  and  more, 
in  tbe  settlement  of  claims  legally  adjudged 
against  It  which  should  have  been  protected 
by  Byrne  &  Co.,  by  reason  of  which  the  city 
was  relieved  from  liability  under  the  assign- 
ment 

Tbe  Judge  held  tbe  contract  valid  because 
the  price  of  tbe  building  was  not  Intended  to 
be  paid  by  taxation,  but  by  a  special  city 
hall  fund  created  by  sales  of  real  estate  own- 
ed by  tbe  city,  but  gave  Judgment  for  tbe 
city  in  pursuance  of  tbe  following  conclusion 
of  law:  "I  further  find,  as  a  matter  of  law, 
that  the  assignment  by  Byrne  &  Co.  to  the 
Fourth  National  Bank  only  gave  the  bank 
the  right  to  collect  from  the  city  seventy-flve 
per  cent  of  ail  estimates  made  in  their  favor 
by  the  superintendent  of  construction,  and 
did  not  give  said  bank  any  interest  whatever 
in  twenty-five  per  cent  of  said  estimates, 
which  were  to  be  retained  by  the  dty  under 
tbe  building  contract;   that,  while  testimony 
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w&a  received  to  the  ^ect  that  preliminary 
negotiations  between  the  firm  of  Byrne  &  Co. 
and  officers  of  the  bank  Included  an  assign- 
ment by  the  firm  to  the  bank  of  the  whole  of 
the  estimates,  I  do  not  think  there  is  any 
ambiguity  In  the  language  of  the  assignment, 
and  reject  all  such  testimony  in  construing 
the  instrument" 

Ooncluslons. 

The  question  we  shall  consider  is  that  of 
the  legality  of  the  contract,  which,  if  invalid, 
preterndts  all  other  Questions.  The  court 
found  as  facts:  That  the  fiscal  year  ended 
April  15,  1888,  and  the  contract  provided  for 
the  completion  of  the  building  in  10  months 
from  Its  date,  Januaiy  25,  1888.  That  the 
city  had  not  sutficient  revenue  for  that  fiscal 
year  not  otherwise  appropriated  at  the  date 
of  the  coutract  to  pay  for  the  building,  or  any 
part  thereof.  That  there  was  no  tax  levy 
provided  for  in  reference  to  this  contract. 
'•That  at  the  time  the  city  owned  three  tracts 
of  land,  which  the  evidence  shows  the  mayor, 
a  committee  on  municipal  affairs,  and  some 
of  the  members  of  the  council,  decided  should 
be  set  aside  in  a  special  fund  for  the  purpose 
of  paying  for  this  building,  but  that  there  is 
no  evidence  that  the  city  council,  as  a  body, 
ever  took  any  action  setting  aside  this  land 
for  that  purpose.  That  the  setting  aside  of 
this  land  for  this  purpose  was  discussed  In 
council  meetings,  but  no  action  was  ever  tak- 
en by  that  body  to  that  effect,  no  reference 
was  made  in  the  contract  to  the  sources  from 
which  payment  of  the  contract  price  should 
be  made,  nor  was  the  land  referred  to  in  the 
contract.  At  the  date  of  the  conti'act  the 
parcels  of  land  were  worth  approximately 
^56,000.  After  the  execution  of  the  contract, 
and  before  the  completion  of  the  building, 
these  pieces  of  land  were  In  fact  sold,  and  the 
proceeds  thereof  applied  to  the  pajTnent  of 
the  contract  price  for  the  construction  of  the 
city  hall."  We  may  add,  for  the  purposes 
of  this  matter,  that  the  land  appears  to  have 
been  worth  more  than  $56,000.  That  sales 
thereof  made  before  the  building  was  finished 
amounted  to  more  than  the  contract  price, 
and  it  appears  also  that  at  the  time  the  con- 
tract was  made,  the  city  had  on  hand  the  pro- 
ceeds of  one  of  the  pieces  of  the  land  amount- 
ing to  f20,0(X).  Tlie  city,  under  the  contract, 
had  the  right,  at  the  completion  and  delivery 
of  the  building,  to  execute  its  interest-bearing 
obligations  for  the  25  per  cent,  reserve,  pay- 
able in  three  equal  amounts,  at  one,  two,  and 
three  years  from  that  date. 

Upon  these  facts,  we  conclude  that  this  was 
the  creation  of  a  debt,  within  the. meaning  of 
the  constitutional  provision  (article  11,  g  5) 
which  declares  that  no  debt  shall  ever  be 
created  by  any  city  unless  at  the  same  time 
provision  be  made  to  assess  and  collect  an- 
nnally  a  sufficient  sum  to  pay  the  Interest 
thereon,  and  to  create  a  sinking  fund  of  at 
least  two  per  cent  thereon.  This  provision 
has  been  construed  to  embrace  all  obligations 


not  intended  to  be,  and  lawfully,  payable  oat 
of  either  the  current  revenues  for  the  year  of 
the  contract  or  any  other  fund  within  the 
immediate  control  of  the  corporation.  McXeal 
V.  City  of  Waco,  89  Tex.  87,  33  S.  W.  322; 
Noel  V.  City  of  San  Antonio,  11  Tex.  Civ.  App. 
580,  33  S.  W.  263.  The  case  of  Howard  v. 
Smith,  91  Tex.  8,  88  8.  W.  15,  seems  to  be  In 
point  as  to  this  being  a  contract  falling  with- 
in the  meaning  of  the  constitutional  provision 
cited.  No  provision  for  the  levy  of  a  tax 
being  made  or  provided  for,  the  question  is 
whether  or  not  the  facts  shown  in  reference 
to  the  corporation  lands  take  It  out  of  that 
class  of  contracts.  It  is  our  opinion  that 
while  the  lands,  and  the  proceeds  derived 
from  the  sales  thereof,  could  lawfully  have 
been  appropriated  for  this  purpose,  it  was  nec- 
essary that  there  should  have  been  some  cor- 
porate expression  to  that  effect  Some  action 
of  the  council  as  a  body  was  essential  to 
charge  the  city  with  such  Intent  and  piupose. 
It  was  not  enough  (in  fact,  it  was  of  no  effect 
whatever)  that  the  mayor  or  committees  or 
individual  members  of  the  council  may  have 
discussed  the  matter,  or  contemplated  or  In- 
tended to  devote  the  proceeds  of  these  lands 
to  this  purpose.  The  contractor  never  at  any 
time  acquired  a  right  to  Invoke  the  assistance 
of  the  courts  to  aid  him  In  realizing  his  mon- 
ey out  of  these  lands,  or  to  protect  him 
against  a  different  appropriation  of  the  lands 
by  the  city  if  It  saw  fit  to  do  sa  We  tblnk 
that  unless  the  party  with  whom  the  dty 
deals  in  such  a  matter  is  in  some  manner,  by 
the  contract  Itself,  or  some  authoritative  act 
of  the  council  with  reference  to  the  con- 
tract placed  in  a  position  where  he  is  entitled, 
as  a  matter  of  right  to  look  to  the  fund  for 
payment,  his  contract  is  not  within  the  rale. 
There  was  nothing  in  this  Instance  to  pre- 
vent the  city  from  legitimately  using  the  pro- 
ceeds of  the  lands  for  other  purposes. 

Therefore  we  think  the  Judgment  should  be 
affirmed. 


TEXAS  &  P.  RT.  CO.  v.  TARBROUQH.* 

(<3ourt  of  Civil  Appeals  of  Texas.     March  25, 

190S.) 

RAILROADS-INJUKIKS  TO  PBR30N3  ON  TRACK 
— NEGLIGENCEJ-FAILINO  TO  SIONAli— LOOK- 
OUT OP  ENGINEER— ISSUES  FOR  JURY— 
MEASURE  OF  DAMAQBS— INSTRUCTIONS. 
1.  In  an  actiou  against  a  railroad  for  killing 
plaintiff's  minor  son,  the  eyideuce  sbowed  that 
the  view  along  the  track  for  a  distance  of  two 
miles  from  where  deceased  was  struck  was  nn- 
obstmcted.  A  witness  testified  that  deceased 
was  wallcing  alone  the  middle  of'  the  track 
when  he  last  saw  him,  just  before  he  was  hit; 
that  the  train  was  going  at  a  high  speed;  that 
it  did  not  slow  up  before  strikiDfr  deceased; 
and  that  no  bell  wag  rung  nor  whistle  blown. 
The  engineer  testified  that  the  speed  was  about 
35  miles  an  hour;  that  he  was  keeping  a  looK 
out  ahead;  and  that  It  would  not  have  been 
possible  for  a  pwson  to  have  been  walking 
along  the  middle  of  the  track  withont  his  see- 
ing him.     Beld  to  warrant  submitting  to   the 

*ReheRrliis  dtnled  April  21,  UOS.  and  writ  ot  error 

denied  by  Supreme  Court. 
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ivTj  the  issue  of  diacovery  of  the  peril  of  de- 
ceased iu  time  to  baTe  avoided  striking  him. 
2.  An  instruction  as  to  the  damages  recoyer- 
able  for  the  negligent  death  of  plaintiffs  miuur 
son,  which  failed  to  state  that  the  cost  of  the 
boy's  ''keep"  should  be  deducted  in  estimating 
the  value  of  his  services,  was  not  misleading, 
as  any  jury  would  presumably  so  understand. 

Appeal  from  District  Court,  Dallas  Coun- 
ty; T.  F.  Nash,  Judge. 

Action  by  Mason  Tarbrongb  against  the 
Texas  &  Pacific  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

T.  J.  Freeman,  W.  L.  Hall,  W.  H.  Flippen, 
and  L.  Q.  O.  Lamar,  Jr.,  for  appellant.  M. 
M.  Parks,  for  appellee. 

JAMES,  0.  J.  The  action  is  by  the  parent 
for  damages  resulting  from  the  death  of 
James  Yarbrougb,  a  17  year  old  son,  alleged 
to  have  been  occasioned  by  the  negligence  of 
defendant's  employes  in  operating  the  train, 
which  struck  and  killed  the  boy.  The  peti- 
tion alleged  that  the  event  happened  at  a 
place  on  defendant's  track  which  was  habit- 
ually and  customarily  traveled  by  the  public 
witb  Its  knowledge  and  consent;  that  de- 
fendant was  negligent  In  failing  to  keep  a 
lookout  on  this  occasion— In  falling  to  ring 
any  bell  or  blow  any  whistle;  in  running  the 
train  at  dangerous  speed;  and  in  falling  to 
stop  the  train,  or  lessen  its  speed,  after  dis- 
covering the  boy  lu  its  track.  It  alleged  that 
the  latter  was  exercising  ordinary  care  at 
the  time. 

We  conclude  from  the  evidence,  there  be- 
ing ample  testimony  to  sustain  the  conclu 
sions,  that  the  track  at  this  locality  in  West 
Dallas  was  habitually  and  generally  used  by 
the  public  as  a  roadway  for  pedestrians,  and 
had  been  so  used  for  years;  that  this  boy 
was  not  a  trespasser  in  using  the  track  in 
that  way;  that  defendant  servants  operat- 
ing the  passenger  train  in  question,  and 
which  came  upon  deceased  from  the  rear, 
were  negligent  either  In  not  observing  bim, 
as  the  view  along  the  track  at  the  place 
was  straight  and  unobstructed  for  a  long  dis- 
tance, and  it  was  In  common  use  by  the  pub- 
lic with  defendant's  knowledge  and  acquies- 
cence, or  having  observed  him  in  a  position 
of  danger,  as  the  evidence  tends  to  show, 
were  negligent  in  not  giving  signals  and  in 
not  slowing  up,  and  in  doing  nothing  to  avoid 
running  into  him.  We  conclude,  further; 
that  deceased  was  not  guilty  of  contributory 
negligence. 

The  above  conclusions  of  fact  dispose  of 
the  propositions  advanced  by  appellant  un- 
der assignments  7,  9,  and  10. 

The  fifth  and  sixth  assignments  complain 
of  the  court's  charge  In  submitting  the  issue 
of  discovery  of  the  boy's  peril  In  time  to 
have  avoided  striking  him.  The  testimony 
%Tarranted  submission  of  the  issue.  The 
view  along  the  track  for  a  great  distance, 
two  miles  before  reaching  the  place  of  the 
injory,  was  open,  according  to  the  testimony. 


The  engineer  testified  that  be  was  keeping  a 
lookout  ahead,  and  that  it  would  not  have 
been  possible  for  a  person  to  have  been  walk- 
ing along  the  middle  of  the  track  in  front  of 
the  train  without  his  seeing  him.  The  testi- 
mony of  the  witness  Jackson  was  that  the 
deceased  was  walking  along  the  middle  of 
the  track  when  he  last  saw  him,  which  was 
Just  before  he  was  hit,  and  that  be  bad  walk- 
ed along  the  track  himself  a  short  distance 
behind  deceased  for  about  half  a  mile.  This 
witness  testified  to  the  high  rate  of  speed  at 
which  the  engine  passed  (the  engineer  said 
it  was  going  at  about  tblrty-flre  miles  an 
hour);  that  he  himself  did  not  know  of  Its 
approach;  that  the  engine  did  not  ring  the 
bell  nor  blow  the  whistle  nor  slow  up  before 
it  struck  deceased.  From  this  testimony  it 
was  warrantable  for  the  Jury  to  find  that  the 
engineer  for  a  considerable  distance  observed 
the  boy  inside  the  track  ahead  of  him,  and 
that  be  was  negligent  In  doing  absolutely 
"nothing  to  avoid  running  into  him.  In  not 
even  sounding  the  bell  or  whistie,  which 
could  readily  have  been  done,  and  which 
were,  to  say  the  least,  demanded  by  the  sit- 
uation as  the  train  neared  the  deceased. 
These  assignments  are  not  well  taken. 

The  fifth  assignment  complains  of  this 
charge:  "If  you  find  for  the  plaintiff,  the 
measure  of  damages  Is  what  you  find  .and 
believe  from  the  evidence  before  you  would 
have  been  the  reasonable  value  of  the  serv- 
ices of  the  deceased  boy  to  the  plaintiff  from 
the  time  of  his  death  until  he  would  have 
arrived  at  the  age  of  21  years."  The  conten- 
tion Is  that  plaintiff's  measure  of  damages 
was  the  value  of  the  son's  services,  less  the 
cost  of  his  "keep,"  and  the  court  failed  to  so 
charge.  Tills  cost  would  naturally  have  to 
be  deducted  in  order  to  arrive  at  the  value  of 
the  boy's  services  to  the  father,  and  any  Jury 
would  presumably  so  understand.  Defend- 
ant did  not  request  any  elaboration  of  the 
charge. 

The  testimony  would  not  have  admitted  of 
a  peremptory  charge  in  favor  of  defendant. 
Judgment  affirmed. 


GULF,  O.  &  S.  P.  RY.  CO.  t.  PORT  GRAIN 

CO. 

(Court  of  Civil  Appeals  of  Texas.     March  13, 

1903.) 

CARRIERS— INTERSTATE  SHIPMENT— INTENT— 
REBILLING. 
1.  If  the  iutent  in  starting  a  shipment  from 
a  point  without  the  state  of  Texas  was  tliat  the 
final  destination  should  be  at  a  point  within 
the  state,  and  such  purpose  was  not  abandoned, 
the  shipment  would  be  an  interstate  one, 
though  there  were  temporary  brealu  by  trans- 
fers from  one  carrier  to  another,  and  a  re- 
billing  at  each  transfer. 

Appeal  from  District  Court,  McLennan 
County;   T.  P.  Stone,  Special  Judge. 

Additional  opinion.  For  original  opinion, 
see  72  S.  W.  4U. 


Digitized  by 


Google 


846 


73  SOUTHWESTBBN  SfiPORTEB. 


CTes. 


Prendergast  &  Sanf  ord  and  J.  W.  Terry,  toe 
appellant    Davis  &  Cocke,  for  appellees. 

FISHER,  C.  J.  In  stating  In  the  original 
opinion  tbat  the  intention  and  purpose  of  the 
shipper  should  be  looked  to  In  order  to  deter- 
mine whether  the  transportation  was  domes- 
tic ot  interstate,  we  did  not  intend  to  convey 
the  idea  that  the  shipper  or  owner  could  not 
alter  his  previous  Intention,  and  end  the  ship- 
ment before  it  reached  its  original  destina- 
tion; but  what  we  meant  was  that  if  the 
purpose  and  intent  in  starting  the  shipment 
was  that  it  should  be  transported  from  one 
state  to  the  place  selected  as  its  final  destina- 
tion in  another  state,  and  such  purpose  was 
not  abandoned,  the  shipment  would  be  inter- 
state, although  there  might  be  a  temporary 
break  in  the  transportation  with  a  view  of 
transferring  the  shipment  from  the  posses* 
sion  of  one  carrier  to  another,  even  though 
each  carrier,  upon  receiving  the  commodity, 
transported  same  upon  its  own  bills  of  lading. 
We  add  this  statement  to  what  has  been  said 
in  the  original  opinion,  and  it  will  be  consid- 
ered as  a  part  of  the  same. 


ASKEW  ▼.  GULF,  C.  &  S.  P.  RT.  CO. 

(Court  of  Civil  Appeals  of  Texas.     Jan.  28, 

1903.) 

CARRIER3-€0NNECTINa  CARRIERS— INJURIES 
TO  BAGGAGE— LIMITATION  OF  LIABILITY- 
AGENTS— VAUDITY   OF  CONTRACT— ACTIONS. 

1.  Where  the  contract  sued  on  limited  a  con- 
necting railroad's  liability  to  injuries  resulting 
on  its  own  line,  it  was  not  liable  for  injuries 
to  baggage  caused  by  other  carriers,  although 
the  agent  of  the  initial  carrier,  who  made  the 
contract  with  the  passeuger,  may  have  also 
been  the  agent  of  such  connecting  read. 

2.  Where  a  connecting  railroad  was  not  sued 
as  a  partner,  the  terms  of  a  contract  llmitiug 
its  liability  to  injuries  caused  on  its  own  line 
were  valid,  even  though  the  agent  acting  for  it 
in  making  such  coutract  was  also  agent  of  the 
other  connectiug  roads. 

Appeal  from  Brown  County  Court;  Henry 
Drane,  Special  Judge. 

Action  by  D.  E.  Askew  against  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company. 
Judgment  for  defendant,  and  pialntifT  appeals. 
Reversed  and  remanded. 

m  O.  Harrell,  for  appellant  J.  W.  Terry 
and  A.  H.  Culwell,  tor  appellee. 

KET,  J.  This  is  a  damage  suit  resulting 
In  a  verdict  and  Judgment  for  the  defendant, 
and  the  plaintiff  has  appealed. 

No  error  was  committed  in  excluding  the 
testimony  referred  to  in  the  first  assignment 
of  error.  Appellant  testified  that  the  trunks 
were  carefully  and  properly  packed,  and  ap- 
pellee offered  no  testimony  to  the  contrary, 
and  the  charge  of  the  court  did  not  submit 
that  question  to  the  Jury.  In  fact,  the  plain- 
tifTs  case  was  predicated  upon  rough  hand- 
ling m  transit  That  the  baggage  was  injur- 
ed when  delivered  to  the  plaintiff  by  the  de- 
fendant was  established  by  undisputed  testi- 


mony, and  it  was  also  shown  by  like  testi- 
mony that  it  was  so  damaged  when  delivered 
to  the  defendant  by  the  connecting  carrier; 
and,  as  the  contract  sued  on  limited  the  de- 
fendant's liability  to  Injuries  resulting  upon 
its  line,  it  was  not  liable  for  injurtea  caused 
by  the  other  carriers,  although  the  agent  of 
the  initial  carrier,  who  made  the  contract  with 
the  plaintiff,  may  have  been  the  defendant's 
agent  also. 

The  defendant  was  not  sued  aa  a  partner, 
and  therefore  the  terms  of  the  contract  Mm- 
iting  its  liabiilty  to  injuries  caused  upon  its 
line  were  valid,  even  conceding  that  the  agent 
who  acted  for  the  defendant  in  making  the 
contract  was  also  agent  of  the  other  carriers. 

No  error  has  '  been  pointed  out;  and  the 
Judgment  is  affirmed.    Afitrmed. 

On  Rehearing. 
(March  18,  1903.) 

Upon  further  consideration,  we  are  of  opin- 
ion that  this  court  fell  into  error  in  overrul- 
ing appellant's  second  assignment  of  error. 
The  charge  therein  complained  of  was  calcn- 
lated  to  mislead  the  jury,  and  cause  them  to 
conclude  that  the  burden  was  on  the  plain- 
till  to  show  that  the  baggage  was  in  good 
condition  when  delivered  by  the  connecting 
carrier  to  appellee.  Jfl  order  to  state  a  cause 
of  action,  it  may  have  been  necessary  to  al- 
lege, as  appellant  did  in  his  original  petition, 
that  the  baggage  was  in  good  condition  when 
delivered  to  appellee,  and  that  the  injury  com- 
plained of  was  caused  while  the  baggage  was 
in  appellee's  possession;  but,  in  order  to  re- 
cover, it  was  not  necessary  for  him  to  prove 
all  of  those  averments.  Proof  by  him  that 
the  property  was  damaged  when  delivered  to 
him  by  appellee  at  Brownwood,  its  destina- 
tion, was  sutttcient  to  make  out  a  prima  facie 
case,  and  the  coiut  should  have  so  instructed 
the  jury.  Railway*  Cb.  t.  Bdloff  (Tex.  Sup.> 
34  8.  W.  414. 

In  submitting  the  appellant's  theory  to  the 
Jury,  the  charge  should  not  have  referred  to 
the  condlticm  of  the  baggage  when  received 
by  appellee.  Of  course,  in  submitting  appel- 
lee's defense,  die  court  should  instruct  the 
Jury  that  appellant  Is  not  entitled  to  recov^ 
for  such  injuries  as  the  testimony  shows  was 
done  to  the  property  before  it  came  Into  the 
possession  of  appellee.  On  that  issue,  1h>w- 
ever,  as  dcdded  In  the  case  cited,  the  burden 
of  proof  rests  upon  the  carrier,  and  not  upon 
the  shipper. 

Motion  for  rehearing  granted.  Judgment  re- 
versed, and  cause  remanded. 


KELLY  ▼.  HONEA  et  aL 

(Court  of.  Civil  Appeals  of  Texas.    April   11, 

1903.) 

HIOHWATS-BSTABLISHMENT— LOCATION- 
STATUTES— NOTICE. 

1.  Rev.  St.  art.  4687,  proTides  that  applica- 
tions for  a  new  road  shall  be  by  petition  to  the 
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commuaionerB'  conrt,  specifTing  the  beginiiing 
and  termination  of  sach  road;  article  4671 
gires  the  commiBsioners'  courts  power  to  order 
the  laying  out  of  public  roads;  and  article 
4688  provides  that  all  roads  shall  be  laid  out 
by  a  jury  of  freeholders  to  be  appointed  by  the 
commissinners'  courtj  etc.  Held  that,  as  the 
statute  does  not  require  the  application  for  the 
road  to  more  than  specify  its  beginning  and 
terminatiou,  the  fact  that  an  application  speci- 
fied the  section  lines  along  which  the  road  was 
to  run  did  not  deprive  the  commissioners'  court 
of  the  power  to  open  it,  on  the  recommendation 
of  the  jury,  along  a  different  route. 

2.  Bev.  St.  art.  4ti91,  relative  to  the  laying 
out  of  highways,  provides  that  the  jury  of  free- 
holders appointed  to  lay  out  the  road  shall  give 
uotice  to  the  landowners  of  the  time  when  they 
^11  lay  out  the  road  "or  when  they  will  assess 
the  damages."  Held,  that  the  notice  refeta 
only  to  the  question  of  damages,  and  a  notice 
is  not  required  where  the  damages  are  not  as- 
sessed at  time  road  is  laid  out. 

Appeal  firom  District  Court,  Floyd  Coun- 
ty;  Jo  A.  P.  Dickson,  Judge. 

Suit  by  W.  N.  Kelly  against  Walter  Honea 
and  others  to  enjoin  the  opening  of  a  public 
road  through  plaintiff's  premises.  From  a 
Judgment  sustaining  a  demurrer  to  the  pe- 
tition and  dismissing  the  suit,  plaintiff  ap- 
peals.   Affirmed. 

J.  B.  Bartley,  0.  B.  Coombs,  and  Ran- 
dolpb  &  Mathls,  for  appellant  J.  W.  Pru- 
itt  and  Holman  &  Dalton,  for  appellees. 

STEPHENS,  J.  Appellant  sought  to  en- 
join the  opening  of  a  public  road  through 
his  premises,  mainly  upon  the  ground  that 
the  Jtiry  of  view,  in  laying  out  the  road 
across  his  land,  which  was  section  56,  block 
G,  Floyd  county,  disregarded  the  order  of 
the  commissioners'  court  directing  It  to  be 
laid  out  on  the  west  boundary  line  of  said 
section,  and  located  it  on,  the  east  boundary 
thereof,  running  it  through  his  front  yard 
and  orchard.  The  change  thus  made,  how- 
ever, was  adopted  by  the  commissioners' 
court  when  the  report  of  the  Jury  of  view 
was  approved,  and  the  road  ordered  to  be 
opened.  The  beginning  and  termination  of 
the  proposed  road,  as  specified  both  In  the 
petition  of  the  requisite  freeholders  and  In 
the  order  of  the  commissioners'  court,  were 
duly  observed  by  the  Jury  of  view.  The 
statute  does  not  require  the  application  for 
a  new  road  to  do  more  than  specify  Its  be- 
g^lnnlng  and  termination.  Rev.  St.  art.  4G87. 
Because  the  application  went  further  in  this 
Instance,  and  specified  the  section  lines  along 
which  the  road  was  to  ran,  did  not  deprive 
the  commissioners'  court  of  the  power  to  open 
It,  npon  the  recommendation  of  the  Jury  of 
■view,  along  different  lines.  Rev.  St  arts. 
4671,  4088.  And,  when  the  commissioners' 
cotnrt  adopted  the  line  rec(Hnmended  by  the 
Jury  of  view,  and  ordered  the  road  to  be 
opened  accordingly,  the  order  was  Just  as 
valid  as  It  would  have  been  if  this  had  been 
the  line  originally  designated. 

It  Is  alleged,  however,  that  the  Jury  of 
view  proceeded  to  lay  out  the  road  without 
the  knowledge  .of  appellant,  and  in  his  ab- 


sence; but  there  Is  no  complaint  that  he  was 
not  notified  of  the  time  when  his  damages 
would  be  assessed,  or  that  he  was  denied  ade- 
quate compensation,  as  provided  in  Bev.  St 
arts.  4691-4694.  We  understand  article  4691 
to  mean  that  notice  of  the  time  when  the 
Jury  will  proceed  to  lay  out  the  road  is  only 
required— as  is,  perhaps,  usually  the  case- 
when  the  damages  are  then  to  be  assessed, 
since  the  clause,  "or  when  they  will  assess 
the  damages,"  etc.,  Indicates  that  a  different 
time  may  be  selected  for  assessing  the  dam- 
ages. The  next  succeeding  articles  clearly 
indicate  that  the  notice  required  by  article 
4691  Is  Important  to  the  owner  of  the  land 
through  which  the  road  Is  to  run  only  on  the 
question  of  damages.  -  The  court  did  not, 
therefore,  err  In  sustaining  a  demurrer  to 
the  petition  and  dismissing  the  suit. 
Judgment  affirmed. 


CONTINBNTAL  FIBB  ASS'N  T.  WING- 
FIELD. 
(Court  of  Civil  Appeals  of  Texas.    April  8, 
1908.) 

INSURABLB  INTEREST. 

1.  A   husband   has    an   insurable   interest   In 

property    owned    by   his   wife   and   her   minor 

children  by  a  former  husband,  and  occupied  at 

the  time  as  the  homestead  of  husband  and  wife. 

Error  from  District  Court,  Freestone  Coun- 
ty;  Ia  B.  Cobb,  Judge. 

Action  by  A.  N.  Wlngfleld  against  the  Con- 
tinental Fire  Association.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Affirm- 
ed. 

W.  B.  Moses,  for  plaintiff  in  error.  Geo.  A. 
Bell  and  Gibson  &  Bryant,  for  defendant  In 
error. 

FISHER,  C.  3.  This  suit  was  filed  in  the 
district  court  of  Freestone  county,  Tex.,  on 
the  13th  day  of  June,  1901,  by  A  N.  Wing- 
field  against  the  Continental  Fire  Associa- 
tion, a  corporation  of  Ft  Worth,  Tex.,  to  re- 
cover on  fire  insurance  policy  No.  62,140,  is- 
sued by  said  fire  association  to  said  Wing- 
field  on  the  13th  day  of  October,  1900,  hisurlng 
for  one  year  from  said  date,  against  loss  by 
fire,  In  the  sum  of  |1,500,  two  buildings  situ- 
ated in  the  town  of'  Wortham,  Tex.,  one  of 
which  was  a  two-story  frame  building,  used 
as  a  livery  stable  and  bam,  and  the  other  a 
one-story  frame  building,  used  as  a  feed 
store.  Said  buildings  were  destroyed  by  fire 
on  the  21st  day  of  January,  1901,  and  were  a 
total  loss.  Defendant  answered  by  general 
denial  and  by  special  answers  setting  up  the 
avoidance  of  the  policy  by  reason  of  the 
breach  of  several  clauses  of  the  same  as  fol- 
lows: (1)  Because,  In  his  application  for  the 
policy,  plaintiff  disclosed  only  one  policy  of 
concurrent  insurance  on  the  property  insured 
—that  for  $1,000  in  the  Home  Mutual  Com- 
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pany  of  Austin— when  In  fact  be  had  also  a 
policy  for  $1,000  in  the  State  Fire  Company  of 
Waco,  which,  with  defendant's  policy  for  f  1,- 
500,  made  the  insurance  on  said  property 
$3,500.  when  It  was  worth,  by  plaintiff's  val- 
uation, only  $3,000.  (2)  Because  the  insured 
was  not  the  sole  and  unconditional  owner  of 
the  property,  and  because  the  interest  of  the 
insured  was  not  correctly  stated  In  the  appli- 
cation, it  showing  the  title  to  be  In  the  wife  of 
plaintiff,  when  in  fact  it  was  in  said  wife  and 
her  ndnor  children  by  a  former  marriage.  (3) 
That  plaintiff  had  no  insurable  interest  in 
the  property,  and,  to  permit  him  to  recover, 
he  must  be  the  owner  of,  or  have  some  in- 
surable Interest  in,  the  property.  (4)  That 
the  policy  contract  provided  that  no  change 
of  the  contract  or  waiver  of  the  terms  there- 
of should  be  claimed  by  the  insured,  unless 
in  wriUug,  and  attached  to  or  Indorsed  on  the 
policy.  Defendant  tendered  to  plaintiff,  and 
I)aid  into  court,  the  amount  of  the  premium 
paid  and  interest.  Plaintiff,  by  supplemental 
petition,  denied  generally,  and  pleaded  waiver 
of  the  clauses  and  warranties  set  up  by  de- 
fendant, because  of  the  knowledge  by  the 
agent  of  the  defendant  of  the  condition  of 
the  title  to  the  property,  and  the  existence  of 
the  policy  in  the  Waco  Company,  and  that 
defendant  was  estopped  from  tteneflt  of  the 
defenses  set  up,  and  also  that  the  property 
insured  was  plaintiff's  homestead  at  the  time 
the  policy  was  written.  Defendant,  by  sup- 
plemental answer,  excepted  to  the  pleas  of 
waiver,  l>ecause  said  waivers  were  not  shown 
to  be  in  writing  and  attached  to  or  indorsed 
on  the  policy,  and  pleaded  that  C.  J.  Wool- 
drldge.  defendant's  agent,  had  knowledge  of 
said  facts  relied  on  by  plaintiff  for  waiver 
and  estoppel,  and  that  by  reason  of  his  rela- 
tion to  plaintiff  (he  being  plaintiff's  father-in- 
law),  and  the  circumstances  under  which  said 
agent  wrote  the  policy  sued  on,  he  was  in  fact 
the  agent  of  plaintiff,  and  his  knowledge 
would  not  be  binding  on  defendant,  and  that 
plaintiff  and  said  agent  colluded  together  to 
procure  more  insurance  on  said  property  than 
same  was  worth,  and  same  was  a  fraud  on 
defendant,  and  rendered  the  acts  of  said 
agent  the  acts  of  plaintiff.  The  case  was 
tried  before  a  Jury  on  March  10,  1002,  and  a 
verdict  rendered  for  the  plaintiff  for  the  sum 
of  $1,587.50. 

We  find  that  the  foregoing  facts,  as  Indi- 
cated and  stated  in  the  pleadings  of  both 
plaiutiff  and  defendant,  are  true,  with  the 
exception  of  what  is  stated  by  defendant  in 
its  supplemental  answer,  in  charging,  in  ef- 
fect, that  the  agent  of  the  company  was  the 
agent  of  the  plaiutiff,  and  that  there  was  any 
fraud  or  collusion  between  them  at  the  time 
that  the  policy  was  issued.  As  to  these  ques- 
tions, the  evidence  Indicates  that  the  aver- 
ments of  the  supplemental  answer  are  not 
true. 

Our  nndings  of  fact,  together  with  the  doc- 
trine announced  in  Insurance  Company  v. 
Wagner  (Tex.  Civ.  App.)  57  S.  W.  876,  dis- 


pose of  plaintiff  in  wror's  first,  second,  third. 

and  fourth  assignments  of  error. 

The  fifth  assignment  of  error  is  as  follows: 
"The  court  erred  in  not  setting  aside  the  ver- 
dict and  Judgment,  because  the  evidence 
shows  tliat  the  pcojfertj  destroyed  by  fire 
was  the  property  of  other  persons  than  plain- 
tiff, and  that  he  had  no  insurable  Interest 
therein."  It  appears  from  the  evidence  that 
the  property  insured  and  destroyed  was  tlie 
property  of  the  wife  of  plaintiff  and  ber 
minor  children  by  a  former  hosband,  and  that 
at  the  time  of  the  Insurance  and  the  time  of 
the  destruction  It  was  the  homestead  of  the 
plaintiff  and  his  wife.  He  was  in  the  actual 
use  and  possession  of  the  property,  enjoying 
it  as  a  home,  and  this  right  of  possession,  nse, 
and  enjoyment  would  continue  for  snch  a 
length  of  time  as  he  and  his  wife  would  de- 
sire to  use  the  property  for  that  purpose.  It 
might  be  for  the  life  of  either  or  botli.  The 
right  of  use  and  possession  was  a  valuable 
one,  which  attached  to  the  house  and  im- 
provements located  upon  the  premises,  and 
gave  the  husband  such  an  interest  as  be  could 
protect  by  insurance. 

We  find  no  error  in  the  record,  and  tbe 
Judgment  is  affirmed.    Affirmed. 


ST.  LOUIS  &  S.  P.  R.  CO.  ▼.  AKERS. 

(Court  of  Civil  Appeals  of  Texas.    April  8, 

1903.) 

CARRIERS  —  WAREHOUSEMEN  —  LIABILITY  — 
WITNESSES— PUTTING   WITNESSES    UN- 
DER RULE— VIOLATION  OP  RULE. 

1.  Where  good?  are  not  demanded  by  a  con- 
signee inidiediately  after  their  arrival  at  their 
destination,  the  carrier  is  liable  only  as  a  ware- 
houseman. 

2.  Where  witnesses  have  been  placed  under 
the  rule,  and  the  same  is  violated,  the  court, 
on  ascertainment  of  its  violation,  should  'with- 
draw the  case  from  the  jury  and  allow  a  post- 
ponement 

Appeal  from  Lamar  County  Court:  'Wm. 
Hodge.  Judge. 

Action  by  J.  W.  Akers  against  the  St.  Louis 
&  San  Francisco  Railroad  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Edgar  Wright,  H.  D.  McDonald,  and  X<. 
F.  Parker,  for  appellant 

FLY,  J.  Appellee  sued  appellant  to  re- 
cover the  value  of  a  trunk  and  box,  and 
their  contents,  of  the  value  of  $468.35.  al- 
leged to  have  been  lost  by  appellant  bet'w^een 
Paris,  Tex.,  and  Ooodland,  Ind.  T.  Appel- 
lee recovered  Judgment  for  $398.10. 

The  first  assignment  of  error  complains 
of  the  refusal  of  the  county  Judge  to  give  a 
special  charge  requested  by  appellant  to  the 
effect  that,  if  the  goods  were  not  demanded 
immediately  after  their  arrival,  appellant 
would  only  be  liable  as  warehouseman.  We 
think  the  charge  embodied  the  law  applicable 

f  L  See  CtirHen,  vol.  »,  Gent.  Bit.  H.CW,  1B41. 
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to  baggage,  and  It  was  enor  to  refose  it 
Railway  v.  Capps,  2  WlUson,  Civ.  Cas.  Ct 
App.  8  35;  Railway  Ti  Smith,  SI  Tex.  479, 
17  S.  W.  133;  Railway  v.  Terrell  (Tex.  Civ. 
App.)  72  S.  W.  430.  It  is  true  that  the  testi- 
mony is  meager  tliat  tends  to  establish  the 
delivery  of  the  trunk  at  Goodland,  but  it 
was  BofBcieut  to  raise  the  issue.  Appellee 
called  for  his  goods  the  next  day  after  it 
was  delivered.  He  swore  that  the  ageut, 
whose  testimony  appellant  was  unable  to 
obtain,  had  told  him  the  goods  were  not  de- 
livered; but  there  is  testimony  that  tends 
to  prove  that  they  not  only  arrived,  but  that 
appellee  obtained  possession  of  them  in  some 
other  way  than  by  receiving  them  from  the 
agent,  and  without  releasing  his  checks,  on 
the  morning  be  went  after  them. 

The  violation  of  the  rule  under  which  the 
witnesses  were  placed^  by  appellee  and  bis 
wUe,  was  reprehensible;  and,  upon  ascer- 
tainment of  the  disregard  of  it,  the  case 
should  have  been  withdrawn  from  the  Jury, 
and  a  i)08ti>onement  allowed.  This  action 
might  have  been  taken  by  the  court,  had  ap- 
pellant demanded  it;  but  It  did  not  do-  so, 
but  took  chances  on  a  verdict,  and  presented 
the  question  on  a  motion  for  a  new  trial 

The  judgment  la  reversed,  and  the  cause 
remanded. 


VON  BOECKMANN  v.  LOEPP. 

(Court  of  Civil  Appeals  of  Texas.    April  8, 

1903.) 

APPBAL-BIIX  OF  EXCEPTIONS-TRIAI^IN- 
STRUCTIONS-BURDEN  OF  PROOF. 

1.  On  appeal  the  court  cannot  try  on  affida- 
vits the  question  whether  a  bill  of  exceptions 
was  in  fact  dgued  and  filed  after  the  term, 
though  the  record  shows  differently. 

2.  On  appeal  to  the  coanty  court,  plaintiff 
has  a  right  to  amend  bis  claim  for  damages  by 
the  insertion  of  an  item  involved  in  the  same 
transaction,  though  such  increase  has  the  ef- 
fect of  giving  the  Court  of  Civil  Appeals  ju- 
risdiction. 

3.  In  an  action  for  damages  for  false  repre- 
sentations on  the  sale  of  personalty,  the  bur- 
den of  proof  being  on  plaintiff,  it  was  not  er- 
ror to  repeat  in  the  charges  the  rule  of  law  as 
to  the  burden. 

4.  Where,  on  appeal  bi  an  action  for  dam- 
ages tor  false  representations  on  the  sale  of  a 
horse,  an  instruction  was  complained  of  on  the 
ground  that  it  confined  the  jnry  to  a  defect  in 
the  horse  existing  at  the  identical  time  of  the 
trade,  and  so  left  the  jury  in  doubt  whether 
the.v  could  find  for  plaintiff  if  they  found  the 
horse  defective  immediately  before  or  after  the 
trade,  and  there  was  no  statement  of  facts  in 
the  record,  the  instruction  could  not  be  held 
erroneous,  as  the  evidence  might  have  shown 
that,  while  there  was  evidence  as  to  the  defect 
before  or  after  the  time  of  the  trade,  it  might 
hare  been  so  remote  that  the  charge  would  not 
bare  been  prejudicial. 

5.  The  instruction  having  stated  what  was 
the  law,  it  did  not  exclude  consideration  of 
facts  anterior  or  subsequent  to  the  time  of  the 
trade,  and  bearing  on  the  issue  as  to  the  con- 
dition of  the  horse  at  that  time. 

6.  In  an  action  for  damages  for  false  repre- 
sentations on   the  sale  of  a   horse,   the  court 

f  I.  Sm  Frsud,  vol.  a,  Ctnt  Dig.  |  47. 
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instructed  the  jury  to  return  a  verdict  for  de- 
fendant if  the  horse  was  not  wind-broken,  and 
if  the  evidence  sustained  the  plea  of  privilege. 
The  verdict  was,  in  general  terms,  for  the  de- 
feudant.  The  instruction  with  reference  to  the 
plea  was  that  defendant  had  filed  a  plea  of 
privilege,  alleging  that  he  was  a  resident  of 
another  county,  and  had  not  waived  his  privi- 
lege to  be  sued  in  such  county,  and  that  he 
made  no  fraudulent  representations.  Held  that, 
as  the  charge  as  to  the  plea  did  not  authorize 
the  jnry  to  find  for  defendant  on  the  plea  unless 
they  shonld  find  no  fraudulent  representations, 
a  judgment  was  properly  entered  for  plaintiff 
on  the  merits. 

Appeal  from  Guadalupe  County  Court;  F. 
C.  Welnert,  Judge. 

Action  by  B.  H.  Von  Boeckmann  against 
Julius  Loepp.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

Dibrell  &  Moshelm,  for  appellant  Jas. 
Greenwood  and  Adolph  Seldemann,  for  ap- 
pellee. 

JAMES,  O.  J.  In  this  case  we  have  over- 
ruled two  motions  filed  by  appellee— one  to 
dismiss  the  appeal  because  in  the  county 
court,  on  appeal,  plaintiff  increased  the 
amount  of  his  claim  by  an  item,  Involved  In 
the  same  transaction,  which  had  not  been 
asserted  In  the  justice's  court  and  which  ap- 
pellee alleges  was  done  for  the  purpose  of 
giving  this  court  jurisdiction  In  the  case,  and 
the  other  to  strike  out  a  bill  of  exceptions' 
which  related  to  the  action  of  the  trial  court 
in  overruling  a  motion  for  continuance,  which 
bill  of  exceptions  is  alleged  to  have  been  In 
fact  signed  and  filed  after  the  term,  although 
the  record  shows  differently.  This  court  has 
no  jurisdiction  to  try  this  latter  question  on 
affidavits,  but  would.  In  a  proper  case,  allow 
appellee  a  reasonable  time  to  have  the  bill 
corrected,  if  It  should  be.  In  the  county 
court.  Boggess  v.  Harris,  90  Tex.  476,  39 
S.  W.  565.  The  application  for  continuance 
Is  before  us,  and  It  was  manifestly  Insuffi- 
cient, under  the  rule  laid  down  In  Ry.  v. 
Woolum,  84  Tex.  570,  19  8.  W.  7ffi.  As  It  Is 
clear  the  action  of  the  court  In  overruling  the 
continuance  would  not  be  disturbed  in  any 
event,  the  matter  need  not  be  further  no- 
ticed. As  to  the  other  motion,  we  think  ap- 
pellant bad  the  right  to  amend  and  increase 
his  claim  for  damages,  even  if  it  did  happen 
to  give  this  court  appellate  Jurisdiction  of  the 
case. 

The  first  assignment  Is  that  the  court  erred 
In  refusing  the  continuance.  This,  for  the 
reason  above  given,  is  overruled. 

The  second  assignment  alleges  that  the 
court  erred  in  the  charge  for  the  reason  that 
it  predicated  plalntlfTs  right  to  recover  upon 
false  representations,  and  not  upon  a  war- 
ranty of  soundness  of  the  horse  given  plain- 
tiff In  trade.  A  complete  answer  to  this  as- 
signment is  the  fact  that  plaintiff  nowhere 
in  his  pleadings  refers  to  any  warranty,  but 
bases  his  action  on  false  representations. 

The  third  assignment  cannot  be  sustained. 
The  burden  of  proof  being  upon  plaintiff,  it 
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was  not  error  to  repeat  this  rnle  ot  law  In 
ttae  charges.  It  was  not  the  case  of  submit- 
ting an  Issue  which  might  he  repeated  so 
often  as  to  give  It  midue  prominence.  In- 
deed, It  Is  difficult  to  see  how  the  court  would 
commit  error  by  impressing  upon  a  Jury  the 
rule  that  plaintlfC  must  prove  his  allegations 
by  a  preponderance  of  evidence.  Tills  com- 
plaint of  undue  repetition  is,  however,  di- 
rected to  clauses  S  and  4  of  the  charge,  and 
we  find  that  the  rule  was  stated  in  only  one 
of  them. 

There  was  no  error  In  the  charge  as  com- 
plained of  by  the  fourth  assignment  The, 
petition  alleged  the  horse  to  have  been  un- 
sound, and  seems  to  specify  the  defect  to  the 
animal  being  wind-broken.  There  is  no  state- 
ment of  facts,  and  this  may  have  been  the 
precise  issue  made  by  the  evidence.  The 
charge  is  also  said  to  be  wrong  in  confining 
the  jury  to  the  defect  existing  at  the  iden- 
tical time  of  the  trade,  "whereby  it  left  the 
jury  In  doubt  whether  they  could  find  for 
the  plaintiff  if  they  found  the  horse  wind- 
broken  Immediately  before  or  immediately 
after  the  trade."  We  have  already  adverted 
to  the  fact  that  no  statement  of  facts  has' 
been  brought  up  In  the  record.  Possibly  we 
might  have  said  that  this  charge  was  calcu- 
lated to  prejudice  appellant  had  we  the  evi- 
dence before  us.  There  may  have  been  evi- 
dence that  said  defect  existed  before  or  after 
the  time  of  the  trade,  but  so  remote  as  not  to 
have  made  the  charge  prejudicial.  Whether 
or  not  such  charge  could  be  prejudicial  would 
depend  on  circumstances.  It  was  not  neces- 
sarily erroneous  or  prejudicial.  Besides,  the 
charge  stated  what  was  the  law;  and,  in  de- 
termining whether  or  nQt  the  horse  was 
wind-broken  at  that  time,  it  did  not  exclude 
consideration  of  facts  anterior  or  subsequent 
to  that  time,  and  bearing  on  that  Issue. 

The  court  Instructed  the  Jury  to  return  a 
verdict  In  favor  of  defendant  in  two  events: 
(1)  If  the  horse  was  not  wind-broken;.  (2)  If 
the  evidence  sustained  the  plea  of  privilege. 
As  the  verdict  was  in  general  terms— "We, 
the  jury,  find  for  the  defendant"— appellant 
insists  that  It  cannot  be  told  whether  they 
found  for  defendant  on  the  merits  or  on  the 
plea,  and  the  court  could  not  on  such  verdict 
properly  enter  Judgment  against  defendant 
on  the  merits.  This  contention,  at  "first  blush, 
is  plausible;  but  considered  in  connection 
with  the  charge,  the  question  presents  no 
difficulty.  The  Instruction  in  reference  to 
the  plea  is  as  follows:  "Tou  are  further  In- 
structed that  the  defendant  has  filed  his  plea 
of  privilege,  alleging  that  he  Is,  and  was  at 
the  time  of  the  trade  of  the  horse,  a  resident 
citizen  of  Comal  county,  Texas,  and  of  Jus- 
tice Precinct  No.  1  of  said  Ck>mal  county, 
Texas,  and  that  he  has  never  waived  hla 
privilege  to  be  sued  in  the  Justice  precinct 
and  county  of  his  residence;  that  he  made  no 
fraudulent  representations  which  Induced 
plaintiff  to  make  the  trade;  that  he  was  not 
guilty  of  any  tort    Now,  if  you  find  from  the 


evidence  that  the  allegations  In  said  plea  of 
privilege  are  tme,  then  yon  will  go  no  fur- 
ther, but  return  a  verdict  for  the  d^endant" 
It  will  be  noticed  that  the  charge  does  not 
authorize  the  jury  to  find  for  defendant  on 
the  plea  unless  they  should  find  from  the 
evidence,  among  other  matters,  that  deTend- 
ant  made  no  fraudulent  representations 
which  Induced  plaintiff  to  make  the  trade. 
Therefore  the  verdict  for  defendant  whether 
it  was  founded  on  the  main  issue  or  the  plea, 
determined  the  merits  of  the  case. 
The  Judgment  Is  affirmed. 


McCOWN  et  al.  ▼.  HILL  et  «L* 

(Court  of  Civil  Appeals  of  Texaa.     March  28, 
1903.) 

OPENING  HIOHWAT—NOTICB—WAIVKR— VARI- 
ANCE IN  ROUTHi— FAILURE  TO  PAT  DAMAGES 
—EFFECT— SUFFICIENCY  OP  ALLEGATION. 

1.  The  written  notice  required  by  statute  to 
be  given  a  landowner  of  proceedings  for  the 
opening  of  a  highway  tliTongh  bis  inclosare, 
though  jurlsdictioual,  may  be  waived. 

2.FaiIare  to  allege  in  a  petition  to  enjoin 
the  opening  of  a  highway  that  the  route  re- 
ported by  the  jury  of  view  and  adopted  varied 
from  that  ordered  by  the  commissioners'  court 
precludes  consideration  of  such  objection  on  ap- 
peal. 

3.  A  landowner  who  consents  to  the  route  of 
a  projected  highway  as  reported  by  the  jury  of 
view  cannot  complain  that  it  varies  from  that 
ordered  by  the  commissioners'  court. 

4.  Rev.  St  189S,  art.  4S94,  provides  that,  be- 
fore a  highway  email  be  opened,  the  commis- 
sioners' court  shall  order  the  payment  of  dam- 
ages assessed,  and  the  connty  treasurer  shall 
hare  paid  them  or  secured  payment  by  a  spe- 
cial deposit.  Held,  that  the  court's  failure  to 
make  provision  for  the  payment  of  assessed 
damages  on  adopting  the  report  of  a  jury  of 
view  entitled  the  landowner  to  enjoin  the  open- 
ing of  the  highway. 

-  5.  An  allegation  in  a  petition  to  enjoin  open- 
ing a  highway  that  damages  assessed  to  plaiu- 
tiS  have  not  been  paid  is  snAScient,  in  the  ab- 
sence of  special  exception,  to  let  in  proof  od 
that  issue. 

Appeal  from  District  Court  Hill  County; 
W.  Poindexter,  Judge. 

Suit  by  T.  P.  S.  McCown  and  another 
against  L.  C.  Hill  and  others.  Judgment  for 
defendants,  and  plaintiffs  appeal.    Reversed. 

A.  P.  McKinnon  and  D.  Derden,  for  appel- 
lants. Wear,  Morrow  A  Smlthdeal,  tor  ap- 
pellees. 

RAINBT,  C.  J.  Appellants  sued  the  county 
Judge  and  commissioners  of  Hill  county,  ap- 
pellees, to  enjoin  the  opening  of  a  public 
road  through  their  In  closures;  the  grotmcla  al- 
leged for  an  Injunction  being  that  titie  Jury 
of  view  did  not  give  written  notice  to  tlie  land- 
owners, as  required  by  statute,  and  that  the 
commissioners  failed  to  pay  the  amount  plain- 
tiffs were  damaged.  A  temporary  InJonctioD 
was  granted.  F.  O.  Golden  filed  a  plea  of 
Intervention,  asking  to  be  made  a  party  plain- 

•Rehearing  denied  April  IS,  UOil. 

f  1.  See  Highways,  vol.  V,  Cent  Die  I  m, 
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tiff,  which  plea,  on  motion,  was  stricken  out 
On  a  hearing,  said  Injunction  was  dissolTed, 
and  costs  adjudged  against  plaintUfs.  The 
conclusion  Is  warranted  from  the  evidence 
that  no  written  notice  was  given;  that  Miss 
Vose,  one  of  the  plaintiffs,  was  a  nonresident; 
that  her  coplatntiff  McCown  was  her  agent, 
and  was  present  and  consenting  for  himself 
and  Miss  Vose  when  the  Jury  of  view  were 
laying  out  the  road  reported  by  them  and 
adopted  by  the  commissioners'  court;  that  he 
waived  notice  for  himself  and  Miss  Vose,  and 
presented  claims  for  damages  for  both. 

It  Is  insisted  by  the  appellants  that  written 
notice  by  the  Jury  of  view  was  necessary  to 
authorize  the  assessment  of  damages,  and  to 
give  Jurisdiction  to  the  commissioners*  court  to 
open  the  road.  It  Is  true  that  the  statute  re- 
quires written  notice  to  be  given  In  order  to 
condemn  land  for  a  highway,  and  this  Is  nec- 
essary to  confer  Jurisdiction  on  the  commis- 
sioners' court  to  order  the  opening  of  a  road, 
but  we  see  no  reason  why  the  service  of  writ- 
ten notice  cannot  be  waived  by  the  owner  of 
the  land.  In  ordinary  suits  it  is  essential  to 
the  Jurisdiction  of  the  court  that  a  defend- 
ant be  cited  to  appear.  Yet  It  Is  well  settled 
that  the  service  of  citation  can  be  waived,  in 
which  event  the  court  acquires  Jurisdiction 
of  the  party.  There  can  be  no  difference,  in 
principle,  between  this  case  and  other  Judicial 
proceedings.  We  are  of  the  opinion  that,  Mc- 
Cown having  waived  the  giving  of  notice  for 
himself  and  as  agent  of  Miss  Vose,  the  court 
acquired  Jurisdiction,  and  Its  action  was  as 
binding  as  though  written  notice  had  been 
given.  Some  of  the  adjudicated  cases  hold 
that  the  statutory  requirement  of  notice  is 
Jurisdictional,  and  this  is  correct;  but  In  those 
cased  the  parties  had  not  been  served  with 
notice,  nor  had  the  service  of  notice  been 
waived.  In  Onken  v.  Riley,  05  Tex.  468,  it 
Is  held  that  where  the  owner  of  land  was  pres- 
ent when  the  road  was  laid  out  by  the  Jury, 
and  was  In  attendance  upon  the  court  when 
tbe  action  of  the  Jury  was  adopted,  he  could 
not  object  to  the  road  on  the  ground  that  he 
bad  no  notice  of  the  proceedings.  See,  also, 
AUen  V.  Parker  Ck>unty  (Tex.  CSv.  App.)  57  & 
W.  706. 

Appellants'  assignment  that  the  route  re- 
ported by  tbe  Jury  of  view  and  adopted  was 
different  from  that  ordered  by  the  commis- 
■ioaera'  court  is  not  entitled  to  be  considered, 
because  such  a  ground  was  not  alleged  In 
plaintiffs'  petition  for  Injunction.  As  the 
Judgment  will  be  reversed  on  another  ground, 
and  In  view  of  another  trial,  we  deem  It  prop- 
er to  remark  that  the  plaintiffs  are  not  In  a 
position  to  object,  as  the  evidence  shows  that 
McCown  consented,  for  himself  and  as  agent, 
to  the  route  as  repcsted. 

It  was  not  reversible  error  In  the  court  re- 
fusing to  permit  F.  O.  Oolden  to  intervene, 
because  he  was  not  a  necessary  party,  and 
none  of  his  rights  were  In  any  way  Jeopardiz- 
ed by  the  court's  action.  He  was  a  proper 
party,  however,  and  his  rights  could  very  well  | 


have  been  litigated  in  this  action,  but  his  ex- 
clusion did  not  prevent  the  assertion  of  his 
rights  in  a  separate  action. 

The  record  shows  that  the  commissioners' 
court  failed  to  comply  with  the  statute  pro- 
viding for  the  payment  of  damages  assessed 
by  the  Jury  of  view.  Rev.  St  1895,  art  4694, 
provides  that  before  the  road  shall  be  opened 
the  commissioners'  court  "shall  first  order  the 
payment  of  the  damages  assessed,  if  any,  by 
the  commissioners  of  view  to  be  made  to  tbe 
owner  of  the  land  out  of  the  treasury,  and 
the  county  treasurer  shall  have  paid  the  same 
or  secured  Its  payment  by  a  special  deposit 
of  the  amount  in  his  office  subject  to  the  or- 
der of  such  owner,  and  shall  notify  such  own- 
er by  mail  or  otherwise  of  such  deposit" 
Damages  were  assessed  by  the  commission- 
ers of  view,  and  reported  to  the  commission- 
ers' court  which  report  was  adopted  by  tbe 
said  court;  but  no  provision  was  made  by  the 
said  court  for  the  payment  of  said  damages, 
or  for  securing  same  by  deposit,  as  required 
by  law.  It  was  essential  that  this  provision 
of  the  statute  be  complied  with,  to  author- 
ize the  opening  of  the  road;  and,  there  being 
a  failure  to  so  comply  therewith,  plaintiffs  are 
entitled  to  a  writ  enjoining  the  opening  of  the 
road.  Hopkins  Co.  v.  Cravey,  85  Tex.  189, 19 
S.  W.  1067;  TravlB  Co.  ▼.  Trogdon,  88  Tex. 
302,  31  S.  W.  358.  It  is  insisted,  however, 
that  plaintiffs  did  not  allege  such  failure  as  a 
ground  for  relief.  The  petition  !s  not  as  spe- 
cific in  this  particular  as  it  might  have  been, 
but  it  does  allege  that  damages  had  not  been 
paid;  and.  In  the  absence  of  a  special  ex- 
ception to  such  allegation.  It  was  sufficient  to 
admit  proof  on  that  issue,  and,  the  proof 
clearly  sustaining  the  allegation,  the  Judg- 
ment will  be  reversed  and  the  cause  remand- 
ed. 

Reversed  and  remanded. 


WHITE  et  al.  v.  EPPERSON  et  nx. 

(Court  of  Civil  Appeals  of  Texas.    April  i, 

1003.) 

TRBSPASS  TO  TRY  TITLB  —  HTVIDBNCB!  —  IN- 
STRUCTIONS—HOMESTEAD— ABANDOITOIENT— 
EVIDENCE  OP  REPUTATION— ADMISSIBILITY. 

1.  In  treeipass  to  try  title  against  claimants 
under  an  execution  sale  of  a  homestead,  a  let- 
ter written  by  plaintiff,  indicating  an  arrange- 
ment, after  removal,  to  have  tbe  laud  forfeit- 
ed by  the  state  for  the  benefit  of  anotlier,  was 
admissible  to  show  an  abandonment,  though  it 
was  dated  after  the  execution  sale. 

2.  Such  letter  was  also  admissible  as  tending 
to  contradict  plaintiff's  statement  that  he  had 
made  no  such  agreement. 

3.  The  fact  that  plaintiffs  had  been  contra- 
dicted on  material  issues  did  not  authorize  the 
introduction  of  evidence  in  support  of  their  rep- 
utation for  truth  and  veracity. 

4.  In  trespass  to  try  title  against  claimants 
under  an  execution  sale  of  a  homestead,  a 
charge  that,  if  plaintiff  left  the  laud  sued  for 
with  intention  to  return  and  occupy  the  same 
as  a  home,  then  the  fact  that  he  may  have 
voted  or  held  office  in  another  state  during  a 
temporary  absence  from  the  land  would  not 
forfeit  his  homestead  right  providing  hia  lu- 
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teution  to  return  and  occupy  continued  from 
the  time  he  left  the  land,  and  existed  at  the 
time  be  so  voted  and  held  offlce,  was  erroneous, 
being  on  the  weight  of  the  evidence,  in  that  it 
assumes  that  plaintiff's  absence  was  temporary, 
and  singles  out  important  facts,  and  tells  the 
jury  that  they  do  not  constitute  an  abandon- 
ment. 

5.  The  instruction  was  also  erroneous  because 
it  makes  the  homestead  right  of  plaintiff  de- 
pend ou  his  intention  at  the  time  he  voted  or 
held  offlce,  instead  of  bis  intention  at  the  time 
of  the  sale. 

6.  lu  trespass  to  try  title  against  claimants 
under  an  execution  sale  of  a  homestead,  an  in- 
struction that:  "Any  person  leaving  his  home- 
stead with  intention  to  return  and  live  on  it 
may,  during  temporary  absence  therefrom,  of- 
fer the  same  for  sale,  without  forfeiting  his 
homestead  ri^ht  thereto;  that  is  to  say,  one 
may  offer  bis  homestead  for  sale,  and  this 
fact  will  not,  of  itself,  constitute  an  abandon- 
ment of  the  homestead.  But  if,  prior  to  or  at 
the  time  of  such  offer  to  sell,  the  intention  to 
return  and  occupy  the  premises  as  a  home  had 
been  abandoned,  then  his  homestead  right  upon 
the  land  could  be  reinstated  only  by  actually 
returning  to  and  residing  upon  it" — was  erro- 
neous, in  that  it  singles  out  a  fact  in  evidence, 
and  tella  the  jury  what  effect  tbey  may  give 
to  it. 

Appeal  from  District  Court,  Wilbarger 
County;    O.  A.  Brown,  Judge. 

Tregpass  to  try  title  by  J.  P.  Epperson  and 
wife  against  J.  F.  White  and  others.  From 
0  Judgment  for  plaintiffs,  defendants  appeal. 
Reversed. 

F.  P.  McGhee,  R.  P.  Elliott,  Ben  H.  Kelly, 
and  Tolbert  &  Berry,  for  appellants.  F.  C. 
Beckett  and  L.  C.  Heare,  for  appellees. 

SPEER,  J.  J.  P.  Epperson  and  wife 
brought  this  suit  in  trespass  to  try  title  to 
recover  from  appellants  a  tract  of  land  in 
Wilbarger  county.  Appellants  claimed  under 
said  Epperson  as  common  source  through  an 
execution  sale  against  him  in  favor  of  one 
Rettlg.  It  was  admitted  upon  the  trial  that 
appellants  had  title  to  the  land  unless  it  was 
the  homestead  of  appellees  at  the  time  of  the 
making  of  said  levy  on  January  27,  1900,  and 
the  question  of  homestead  vel  non  was,  there- 
fore, the  main  issue  upon  the  trial.  It  was 
undisputed  that  prior  to  April,  1894,  the  land 
was  the  homestead  of  appellees.  During 
that  montli  tbey  left  the  land,  and  moved 
from  the  state  of  Texas  to  the  state  of 
Illinois,  where  they  have  since  resided. 
Neither  has  ever  been  on  the  land  since  that 
time,  and  neither  has  been  in  Texas  since, 
except  that  the  husband  was  back  for  a  short 
time  in  the  spring  of  1900.  J.  P.  Epperson, 
during  his  residence  in  Illinois,  voted  and 
acted  as  clerk  at  various  elections  held  in 
that  state,  and  was  at  one  time  a  candidate 
for  justice  of  the  peace.  It  was  contended 
on  the  one  hand  that  there  had  been  an 
abandonment  of  the  homestead,  while,  on 
the  other  hand,  the  absence  was  only  tem- 
porary, caused  by  the  illness  of  the  wife, 
and  that  both  husband  and  wife  at  all  times 
retained  their  Intention  to  return  to  their 
homestead  when  the  state  of  the  latter's 
health  and  their  finances  would  permit    The 


jury,  accepting  the  latter  contentioD,  rendered 
a  verdict  for  appellees. 

Upon  the  trial  the  appellants  offered  In  evi- 
dence a  letter  written  by  J.  P.  Epperson  in 
reply  to  one  from  James  R.  Tolbert,  which 
reads  as  follows:  "Rio,  111.,  May  30th,  1900. 
Judge  J.  R.  Tolbert,  Vernon,  Texas— Dear 
Sir:  Your  favor  of  the  2oth  at  baud.  In 
reply  will  say  that  it  was  my  understanding 
that  as  you  were  personally  acquainted  with 
Mr.  Robblns,  you  would  try  and  railroad  the 
land  through  and  get  It  forfeited  so  Mr. 
Blaine  could  file  on  It  as  soon  as  possible. 
What  is  the  situation  at  present?  My  In- 
tention was  to  leave  it  entirely  with  you,  so 
push  it  along  as  fast  as  yon  can. .  Consult 
with  Mr.  W.  M.  Crutchfleld,  if  you  desire, 
as  he  understands  the  case.  Respectfully 
yours,  J.  P.  Epperson."  The  trial  court, 
upon  the  objection  that  this  letter  was  dated 
after  the  execution  sale  of  the  land  sued  for, 
excluded  the  testimony,  to  which  appellants 
assign  error.  We  think  this  ruling  was  er- 
roneous. The  letter  was  admissible  as  tend- 
ing to  support  the  contention  that  there  had 
been  an  abandonment  of  the  property  as  a 
homestead.  Abandonment,  like  any  otber 
question  of  fact,  is  to  be  determined  from  a 
consideration  of  all  the  circumstances  sur- 
rounding the  transaction.  An  arrangement, 
after  removal  from  a  homestead,  to  have  the 
land  forfeited  by  the  state  for  the  benefit 
of  another,  might  not  of  itself  be  sufficient 
to  show  abandoument,  but  it  would  tend  to 
do  so.  And  whether  such  circumstance  is 
even  sufiicient  is  not  at  all  a  question  of  law, 
but  purely  one  of  fact  Moreover,  the  letter 
was  admissible  because  It  tended  to  contra- 
dict appellee  J.  P.  Epperson,  in  that  he  de- 
nied that  he  had  made  such  an  agreement 
with  Mr.  Blaine.  And  upon  this  imint  and 
tot  the  same  reason,  the  testimony  of  the 
witness  Tolbert,  to  the  exclusion  of  which 
appellants'  fifth  assignment  is  directed,  was 
likewise  admissible. 

There  was  error  in  permitting  the  witness 
Doan  to  testify  that  he  was  acquainted  -with 
the  reputation  of  appellees  for  truth  and 
veracity  in  the  commuulty  in  which  they 
lived,  and  that  the  same  was  good.  The  fact 
that  appellees  had  been  contradicted  upon 
material  issues  by  other  witnesses  did  not 
authorize  the  introduction  of  evidence  In  sup- 
port of  their  reputation  for  truth  and  verac- 
ity. Jacobs  r.  State  (Tex.  Cr.  App.)  59  S.  W. 
1111;  Harris  v.  State  (Tex.  Cr.  App.)  43  S. 
W.  714;  1  Greenleaf  on  Evidence,  {  4G9.  it 
is  only  where  the  witness'  character  for  truth 
and  veracity  has  in  some  way  been  attack(>d 
that  reputation  for  truth  and  veracity  is  ad- 
missible. Texas  &  Pacific  Ry.  Co.  y.  Raney, 
86  Tex.  863,  25  S.  W.  11. 

The  sixth  assignment  which  we  sustain, 
complains  of  the  following  charge  of  the 
court  to  wit:  "Yon  are  further  Instmcted 
that  if  plaintiff  J.  P.  Epperson  left  the  land 
sued  for  with  intention  to  return  and  occMipy 
the  same  as  a  home,  then  the  fact  that  mii^ 
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Spperson  may  have  voted  or  held  ofSce  In 
the  state  of  IlUnolB  during  a  temporary  ab- 
sence from  said  land  would  not  forfeit  his 
homestead  right  to  said  land,  provided  his 
Intention  to  return  and  occupy  continued 
from  the  time  he  left  the  land,  and  existed 
at  the  time  he  so  voted  or  held  office." 
It  Is  pointed  out  that  this  charge  Is  upon  the 
weight  of  evidence,  in  that  It  assumes  that 
the  absence  of  J.  P.  Epperson  was  tempor- 
ary, and  further  singles  out  important  facts 
Introduced  in  evidence,  and  tells  the  Jury  that 
they  do  not  constitute  an  abandonment;  and 
also  because  it  makes  the  homestead  right  of 
said  Epperson  to  depend  upon  his  Intention 
at  the  time  be  voted  or  held  office,  Instead 
of  making  It  to  depend  upon  his  Intention 
at  the  time  of  the  sale.  We  think  these 
objections  are  all  tenable.  Mayo  v.  Tudor's 
Ilplrs  (Tex.  Sup.)  12  S.  W.  117;  Mitchell  v. 
MItcheU,  80  Tex.  101,  15  S.  W.  705;  Allen  T. 
Frost,  71  S.  W.  707,  6  Tex.  Ct.  Kep.  405; 
Scbwartzman  v.  Cabell  (Tex.  Civ.  App.)  49  S. 
W.   113. 

Similar  objections  are  tirged  to  the  sixth 
paragraph  of  the  court's  charge,  which  Is  as 
follows:  "Any  person  leaving  his  homestead 
with  intention  to  return  and  live  on  it  may, 
during  temporary  aosence  therefrom,  offer 
the  same  for  sale,  without  forfeiting  his 
homestead  right  thereto;  that  is  to  say,  one 
ruay  offer  his  homestead  for  sale,  and  this 
fact  will  not,  of  Itself,  constitute  an  abandon- 
ment of  the  homestead.  But  if,  prior  to  or 
nt  the  time  of  such  offer  to  sell,  the  intention 
to  return  and  occupy  the  premises  as  a  home 
liad  been  abandoned,  tlien  his  homestead  right 
upon  the  land  could  be  reinstated  only  by 
actually  returning  to  and  residing  upon  It." 
It  Is  improper  for  the  coqrt  to  thus  single 
out  a  fact  or  circumstance  in  evidence,  and 
to  tell  the  Jury  what  effect  they  may  or  may 
not  give  to  the  same.  The  Jury  might  have 
concluded  under  another  charge  that  the  offer 
of  appellees  to  sell  their  homestead,  together 
with  the  other  facts  which  were  undisputed, 
established  an  abandonment  of  the  same. 
This  was  peculiarly  their  province. 

We  have  discussed  all  the  questions  which 
we  think  could  affect  the  case  upon  another 
trial.  For  the  reasons  stated,  the  Judgment 
Is  reversed,  and  the  cause  remanded. 


CHICAGO,  R.  I.  &  P.  RT.  CO.  et  aL  T. 
BUIB.* 

(Coart  of  Civil  Appeals  of  Texas.     March  21, 
1903.) 

CARRIER-INJURIES— PASSENOBR  ON  PRBIOHT 
—  NEQLIQENCE  —  CONTRIBCTORT  NBOLI- 
OBNCB-BURDEN  OF  FROOF-HARMLBSS  ER- 
ROR—INSTRUCTION. 

1.  While  the  court  may  have  erred  In  per- 
mitting plaintiff.  In  an  action  against  a  carrier 
for  negligent  injarles,  who  had  been  asked  on 
rrosit-examluatton  as  to  the  value  of  bis  prop- 
erty and  what  be  had  acquired  after  the  aca- 
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dent,  to  state  in  rebuttal  the  value  of  certain 
cattle  he  had  lost  in  a  blizzard  since  the  acci- 
dent, yet,  where  the  jury  was,  in  effect,  told 
not  to  consider  this  testimony,  any  error  was 
harmless. 

2.  The  fact  that  a  passenger  on  a  freight 
train  was  standing  up  in  the  caboose  without 
holding  onto  anything  when  he  was  injured  by 
being  thrown  to  the  floor  by  the  sbocK  caused 
by  the  bacldng  up  of  the  train  to  make  a 
couphDg  did  not,  as  a  matter  of  law,  make 
him  guilty  of  contributory  negligence. 

3.  A  charge  in  an  action  agamst  a  carrier 
for  negligent  injuries  did  not  submit  as  doubt- 
ful the  question  whether  plaintiff's  negligence 
contributed  to  his  injury,  merely  because  it  in- 
structed the  jury  that  if  they  should  "find  that 
plaintiff  himself  was  guilty  of  contributory  neg- 
ligence, and  by  his  own  negligence  contributed 
to  his  injury,    he  could  not  recover. 

4.  Id  coupling  cars  onto  a  freight  train,  a 
railroad  company  owes  passengers  thereon  the 
duty  to  use  such  degree  of  care,  prudence,  and 
foresight  as  would  be  used  by  very  cautious, 
prudeut,  and  competent  persons  under  similar 
circumstances. 

5.  The  burden  of  proving  contributory  negli- 
gence in  an  action  for  negligent  injuries  is  on 
the  party  pleading  such  negligence. 

Appeal  from  District  Court,  Montague 
County;  D.  E.  Barrett,  Judge. 

Action  by  J.  D.  Bute  against  the  Ctdcago, 
Rock  Island  &  Pacific  Railway  Company  to 
recover  damages  for  personal  Injuries.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

N.  H.  Lasslter,  Jas.  A.  Oraham,  J.  M. 
Chambers,  and  Levi  Walker,  for  appellants, 
li.  C.  Barrett,  J.  H.  Harper,  Galloway  & 
Templeton,  and  W.  S.  Jamison,  for  appellee. 

STEPHENS,  J.  Appellee  was  Injured 
January  31,  1809,  at  Clio,  Iowa,  by  reason  of 
a  collision  between  two  parts  of  a  freight 
train  on  wlilcb  be  was  being  carried  as  a 
passenger  to  look  after  certain  cattle  shipped 
from  Ryan,  Ind.  T.,  to  Chicago,  HI.,  over  the 
Chicago,  Rock  Island  &  Faciac  Railway. 
When  the  train  reached  Clio  It  was  stopped 
for  the  purpose  of  taking  up  and  carrying 
forward  another  car  of  live  stock.  The  ca- 
boose in  which  appellee,  with  others,  was 
riding,  and  one  other  car,  were  left  standing 
on  the  main  track  near  the  end  of  the  switch 
track  while  the  additional  car  of  stock  was 
being  brought  from  the  railway  yards  to  be 
coupled  onto  said  car  and  caboose,  which 
was  done  In  such  a  rough  and  negligent  man- 
ner and  with  such  violence  as  to  throw  ap- 
peltee,  who  was  standing  near  the  stove, 
against  the  stove  and  door  of  the  caboose, 
down  upon  the  floor,  which  seriously  injured 
him.  As  compensation  for  the  loss  thus  sus- 
tained, he  recovered  a  verdict  and  Judgment 
for  $4,500,  from  which  this  appeal  Is  prose- 
cuted. 

The  Issues  both  of  negligence  and  con- 
tributory negligence  were  properly  submitted 
to  the  Jury,  and  the  verdict  in  favor  of  ap- 
pellee is  well  sustained  by  the  evidence,  both 
as  to  liability  and  as  to  amount  of  recovery. 

The  question  of  Jurisdiction  raised  by  the 

f  4.  See  Crrlert,  vol.  9,  Cent.  Dlf.  t  1U>. 
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first  and  aecond  aBsignments  of  error  wa* 
fully  dUposed  of  on  tbe  former  appeal  In 
tills  case.    65  8.  W.  27. 

While  the  ruling  complained  of  In  the  third 
assignment  may  not  have  been  strictly  cor- 
rect, the  evidence  as  to  the  value  of  02 
cattle,  admitted  under  this  ruling  in  rebuttal 
of  what  had  been  drawn  out  on  cross-ex- 
amination, could  not  have  done  any  harm,  In- 
asmuch as  the  charge  of  the  court  In  effect 
excluded  It  from  the  matters  to  be  con- 
sidered by  the  Jury  In  estimating  the  dam- 
ages. 

The  court  did  not  err  in  refusing  to  give 
appellant's  second  special  charge  on  the  is- 
sue of  contributory  negligence,  as  urged  in 
the  fourth  assignment,  because,  if  the  fourth 
and  fifth  paragraphs  of  the  court's  charge 
did  not  sufficiently  cover  tbe  Issue— though 
we  are  inclined  to  think  they  did— tbe  special 
charge  was  not  itself  altogether  correct,  if, 
indeed,  it  would  not  have  been  a  charge  upon 
the  weight  of  tbe  evidence  if  it  had  been 
given  in  the  form  requested.  It  was  as  fol- 
lows: "You  are  instructed  that  if  you  be- 
lieve from  tbe  testimony  that  the  plaintiff, 
J.  D.  Bule,  linew,  or  by  tbe  exercise  of  or- 
dinary care  could  have  known,  that  tbe  de- 
fendant's train  was  being  backed  down  the 
main  line  to  connect  on  the  car  which  was 
connected  to  the  caboose,  or  to  tbe  caboose, 
and  that,  knowing  tills,  be  voluntarily  stood 
up  in  tbe  caboose  without  holding  to  any- 
thing, and  you  further  believe  that  a  man  of 
ordinary  prudence  and  care  would  not  have 
so  stood  up  in  the  caboose  at  the  time  and 
under  tbe  circumstances  and  conditions  the 
plaintiff  did,  and  you  further  believe  that 
if  he  had  been  sitting  down,  and  not  stand- 
ing up,  that  he  would  not  have  received  tbe 
injuries  complained  of,  it  will  be  your  duty 
to  find  for  tbe  defendants,  though  you  may 
believe  that  tbe  defendant  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  through 
its  employ&i,  was  guilty  of  negligence  in 
striking  the  car  attached  to  tbe  caboose,  or 
tbe  caboose,  with  more  than  usual  force." 
It  may  be  that  a  man  of  ordinary  prudence 
would  not  have  stood  up  in  the  caboose  with- 
out holding  to  anything  under  tbe  conditions 
named  in  this  charge,  as  appellee  did,  but 
tbat  would  not  have  entitled  tbe  railway 
company  to  a  verdict  unless  such  negligence ' 
on  the  part  of  appellee  was  tbe  cause,  in 
whole  or  in  part,  of  the  injury,  and  in*  this 
respect  at  least  tbe  charge  did  not  correctly 
state  the  law.  True,  it  did  require  the  Jury 
to  find  that  if  appellee  had  been  sitting  down, 
and  therefore  not  standing  up  at  all,  be  would 
not  have'  been  injured,  before  they  could  find 
against  bim,  but  they  may  have  found  that, 
and  yet  not  found  that  his  standing  up  in  tiie 
manner  be  did  caused  the  injury.  It  may  be 
that  a  person  of  ordinary  prudence  would 
not  have  stood  up  in  the  caboose  without 
holding  to  something  in  such  manner  as  to 
withstand  an  ordinary  shock,  and  yet  tbe 
collision  in  question  may  have  been  one  of 


such  unexpected  and  extraordinary  violence 
as  to  injure  him  Just  as  appellee  was  injured 
notwithstanding  such  prudence.  In  such, 
case  the  failure  of  appellee  to  take  bold  of 
something  in  anticipation  of  the  usual  Jolt, 
as  a  person  of  ordinary  prudence  might  have 
done,  could  not  properly  be  said  to  be  a 
concurring  or  contributing  cause  of  bis  In- 
jury. 

It  will  thus  be  seen  that  we  are  not  pre- 
pared to  accept  tbe  proposition  submitted 
under  the  seventh  assignment— that,  while  it 
may  have  been  proper  to  submit  to  tbe  Jury 
whether  or  not  appellee  was  guilty  of  negli- 
gence. It  was  error,  under  the  facts  of  this 
case,  to  submit  to  them  whether  such  negli- 
gence contributed  to  bis  injury.  Besides, 
with  reference  to  that  assignment,  we  do 
not  understand  the  charge  complained  of  to 
be  subject  to  the  criticism  that  it  submitted 
tbat  phase  of  tbe  issue  as  doubtful  merely 
because  it  instructed  tbe  Jury  tbat  if  they 
should  "find  that  plaintiff  himself  was  guilty 
of  contributory  negligence,  and  that  by  his 
own  negligence  be  contributed  to  his  injury, 
then  he  cannot  recover,"  for  it  is  one  thing 
to  instruct  a  Jury  to  return  a  verdict  in 
accordance  with  tbe  undisputed  evidence,  and 
quite  another  to  give  an  instruction  that 
would  admit  of  a  finding  contrary  to  the 
undisputed  evidence. 

The  court  did  not  err,  as  complained  in  the 
sixth  assignment,  in  charging  the  Jury  that 
it  was  tbe  duty  of  tbe  railway  company  to 
use  such  degree  of  care,  prudence,  and  fore- 
sight as  would  be  used  by  very  cautious,  pm- 
dent,  and  competent  persons  under  slmUar 
drcumstances,  since  tbe  law,  which  bas  bat 
one  standard,  exacts  this  degree  of  care  of 
all  carriers  of  passengers  alike,  whatever 
may  be  the  means  of  transportation  em- 
ployed. That  a  freight  train  was  employed 
in  this  instance  did  not  therefore  change  the 
rule,  but  was  only  a  circumstance  to  be 
considered  by  tbe  Jury  in  applying  tbe  law 
to  tbe  facts. 

We  approve  the  charge  complained  of  hi 
tbe  eighth  assignment,  which  placed  tbe  bnr- 
den  of  proving  contributory  negligence  where 
the  law  places  it— on  the  party  pleading  it. 
We  find  nothing  In  this  case  to  make  it  an 
exception  to  tbe  general  rule,  and  doubt  If 
any  exceptions  ought  ever  to  have  been  made. 
since  the  effort  to  do  so  seems  to  have  been 
productive  of  nothing  but  confusion  add  un- 
certainty in  tbe  trial  of  cases. 

Judgment  afBrmed. 


McOLBNDON  et  nx.  r.  BROCKETT  et  al.» 

(Court  of  Civil  Appeals  of  Texas.     March  28, 

1908.) 

DBBD— DELIVERT— CONDITtON— KFPBCT— 
RECLAMATION  BT  QRANTOR. 

1.  A  parol  condition  or  trust,  attached  to  the 
delivery  of  an  absolute  deed  to  the   grantee, 

'Rehearing  denied  April  18,  IMS,  and  writ  ot  error 
denied  bj  Supreme  ConrC 
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that  it  ahall  not  take  effect  till  the  grantor*! 
death,  and  then  only  on  the  grantee's  execution 
of  notes  to  third  persona,  is  Toid,  and  title  vests 
absolntely  in  the  ^antee. 

2.  The  reclamation  of  a  deed  by  a  grantor 
after  delivery  to  the  grantee  will  not  divest  thn 
tatter's  title. 

Appeal  from  District  Court,  Hill  County; 
W.  Polndexter,  Judge. 

Suit  by  John  T.  McClendon  and  wife 
against  Jeff  Brockett  and  others.  Judgment 
for  defendants  entered  on  a  directed  verdict, 
and  plalntlfls  appeal.    Affirmed. 

Jordan,  Collins  &  Walker,  for  appellant!. 
Wear,  Motrow  &  Smltbdeal,  for  appellees. 

TEMPLETON,  J.  This  suit  w&H  brongbt 
on  June  19,  1002,  by  Mrs.  M.  O.  McClendon, 
joined  by  ber  husband,  against  the  tenant 
and  heirs  of  HI  G.  Tipton,  deceased,  to  re- 
coyer  a  tract  of  land  situated  In  Hill  county, 
and  to  cancel  the  deed  under  which  the  de- 
fendants claimed.  When  the  evidence  had 
been  adduced,  the  court  instructed  the  Jury 
to  return  a  verdict  for  the  defendants.  The 
plaintiffs  hare  appealed  from  the  Judgment 
entered  on  such  verdict. 

The  land  in  controversy  was  owned  by 
Mrs.  Rebecca  J.  Tipton.  On  March  24,  1884, 
Bbe  deeded  the  land  to  her  son,  B.  Q.  Tipton. 
The  deed  was  in  the  usual  form,  contained 
general  covenants  of  warranty,  and  recited  a 
cash  consideration  of  |1,800  paid.  On  its 
face  the  deed  was  without  condition  of  any 
Itind.  B.  a.  Tipton  died  intestate  on  March 
19,  190B.  Three  days  thereafter  Mrs.  Rebec- 
ca Tipton  made,  executed,  and  delivered  to 
her  daughter,  Mrs.  M.  O.  McClendon,  a  gen- 
eral warranty  deed  to  said  land,  which  was 
filed  for  record  on  March  24,  1902.  The 
deed  to  K  O.  Tipton  was  not  filed  for  record 
until  March  26,  1902.  Mrs.  Rebecca  Tipton, 
who  Is  still  living,  testified  by  deposition: 
"That  she  was  87  years  old.  Resided  in 
Itasca,  Hill  county,  Texas.  That  E.  O.  Tip- 
ton was  her  eon,  and  that  on  March  24,  1884, 
she  lived  on  her  farm,  five  miles  northwest 
of  Itasca,  and  that  E.  O.  Tipton,  Mrs.  M.  C. 
Doyle,  and  C.  R.  Tipton  lived  with  her.  That 
■he  was  the  same  Rebecca  J.  Tipton  who 
made  the  deed  dated  March  24,  1884,  purport- 
ing to  convey  the  land  in  controversy  to  E. 
O.  Tipton,  and  said  that,  in  order  to  dispose 
of  ber  land  'among  my  heirs  I  gave  my  son  a 
deed  to  it,  to  take  effect  after  my  death, 
provided  he  executed  notes  to  my  different 
heirs,  payable  after  my  deatli,  to  the  amount 
of  ¥1,500;  I  having  given  him  a  $300  In- 
terest In  the  $1,800  consideration.  The  deed 
was  not  to  take  effect  until  after  my  death, 
and  not  then  unless  the  notes  were  executed 
and  paid  or  satisfied.  The  deed  was  then 
placed  in  E.  O.  Tipton's  hands  for  safe- 
keeping, or  in  trust  until  my  death.  It  was 
further  agreed  that  I  was  to  have  rents  off 
the  land  until  my  death,  and  E.  O.  Tipton 
paid  me  rents  during  his  lifetime.    I  bad  no 
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Interest  in  the. notes  to  be  jilgned,  and  they 
were  not  to  draw  Interest  The  considera- 
tion of  $1,800  was  the  amount  I  paid  for  the 
land.  The  notes  were  never  signed,  and 
there  was  nothing  paid  by  E.  O.  Tipton,  or  any 
one  else,  of  the  $1,800  consideration  for  the 
land.  I  placed  said  deed  In  the  hands  of 
E.  G.  Tipton  to  keep  until  my  death.  My  in- 
struction was  that  he  keep  the  deed  in  trust, 
and  not  file  it  for  record  until  after  my  death. 
B.  G.  Tipton  died  the  19th  day  of  March, 
1902,  and  left  surviving  him  his  wife,  Agnes 
Tipton,  and  three  children— Myrta  Tipton, 
about  14  years  of  age,  Allen  Tipton,  about 
13  years  old,  and  Bessie  Tipton  about  10 
years  old.  I  have  rendered  the  land  for 
taxes  since  1884,  and  taxes  were  paid  for 
me  out  of  my  rents  off  the  land.  I  have 
received  rents  from  B.  G.  Tipton  since  1886. 
It  was  paid  In  money.  I  did  not  authorize 
any  one  to  file  the  deed  for  record  executed 
by  me  to  E.  G.  Tipton,  dated  March  24, 1884 
at  any  time,  and  it  was  filed  without  mj 
consent.  E.  O.  Tipton  never  paid  me  the 
$1,800  mentioned  in  said  deed  dated  March 
24,  1884,  or  any  part  of  same,  but  be  was 
to  pay  my  heirs  all  of  said  $1,800,  less  the 
$300  I  gave  him."  Cross-examined,  Mrs.  Re- 
becca J.  Tipton  said  her  memory  was  not 
as  active  and  clear  as  it  was  when  she  was 
yotmg,  but  in  matters  of  considerable  im- 
portance and  involving  considerable  inter- 
ests, and  in  which  she  had  taken  part,  she 
thought  it  was  very  clear.  She  said,  in  an- 
swer to  the  following  question,  viz.:  "If 
you  have  stated  that  you  placed  the  deed 
inquired  about  in  the  possession  of  some  one 
to  keep  until  your  death,  then  state  where, 
and  under  what  circumstances  you  got  pos- 
session of  said  deed,  when  It  was  that  you 
delivered  the  same  to  the  third  party,  and 
who  the .  third  person  was?"  Answer: 
"Somewhere  about  one  or  two  years  after  I 
bad  given  the  deed  to  my  son,  E.  G.  Tipton, 
for  safe-keeping— some  time  after  I  bad  taken 
the  deed  to  my  son,  E.  O.  Tipton— and  I 
agreed  that  J.  O.  Tipton  should  bold  the 
deed  until  my  death,  and  It  was  to  be  deliv- 
ered by  J.  G.  Tipton  to  E.  O.  Tlptoa  when 
the  notes  were  paid  or  satisfied.  I  gave  the 
deed  to  J.  C.  Tipton  to  hold  in  trust  until, 
my  death."  In  answer  to  the  fourth  Inter- 
rogatory, in  which  said  witness  was  asked 
if  It  was  not  a  fact  that  at  the  time  she  de- 
livered the  deed  to  the  third  person  It  had 
been  executed  several  years  prior  to  the 
time  she  got  It,  and  if  it  was  not  a  fact  that 
she  got  It  out  of  the  trunk  of  E.  O.  Tipton, 
or  out  of  some  place  where  he  had  deposited 
it,  she  said  that  some  time  after,  about  two 
or  three  years,  she  took  the  deed  out  of  E.  Q. 
Tipton's  trunk.  She  stated  that  after  she 
signed  the  deed  she  gave  it  to  E.  O.  Tipton 
to  keep,  as  already  explained  by  her.  She 
further  stated  that  she  executed  the  deed 
to  her  daughter,  Mrs.  M.  C.  McClendon,  aft- 
er she  executed  the  deed  to  EIl  G.  Tipton, 
and  after  bis  death.    Mrs.  McClendon  bases 
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ber  right  to  recover  upon  the  theory  that  the 
testimony  of  Mrs.  Tipton  shows  that  there 
was  not  such  delivery  of  the  deed  to  E.  O. 
Tipton  as  would  give  effect  to  the  deed  as  a 
conveyance,  and  (or  that  reason  the  said 
deed  was  and  Is  a  nullity.  She  does  not 
claim  as  an  innocent  purchaser,  and  this 
appeal  turns  upon  the  correctness  of  her  con- 
tention that  the  deed  to  E.  G.  Tipton  was 
never  delivered  in  such  manner  as  to  make 
the  same  operative  as  a  conveyance. 

The  deed  was,  on  its  face,  sufficient  to  con- 
vey, absolutely  and  unconditionally,  the  land 
tn  controversy,  and  to  vest  in  the  grantee 
the  present  title  thereto.  The  grantor,  with 
full  knowledge  of  the  terms  of  the  deed, 
voluntarily  placed  the  same  in  the  actual 
possession  and  under  the  manual  control  of 
the  grantee.  These  facts  are  undisputed,  but 
appellants  insist  that  the  delivery  was  not 
effectual,  because  it  was  not  the  Intention  of 
the  grantor  that  the  deed  should  become  op- 
erative as  a  conveyance  until  her  death.  The 
rule  contended  for  by  appellants  was  recog- 
nized and  applied  by  our  Supreme  Court  in 
Stefflan  v.  Bank,  69  Tex.  513,  6  S.  W.  823. 
In  that  case  Stefflan  had  deeded  certain  lands 
to  Hunt  The  deed  was  not  to  be  delivered 
until  the  grantee  bad  paid  the  purchase 
money.  Before  all  of  the  purchase  money 
was  paid,  the  grantee  induced  the  grantor 
to  place  the  deed  in  bis  possession  upon  the 
representation  that  be  wanted  the  same  for 
the  purpose  of  copying  the  field  notes  of  the 
land.  It  was  held  that  there  was  no  such 
delivery  as  would  give  effect  to  the  deed  as 
a  conveyance.  And  it  has  been  held  that  a 
delivery  of  a  deed  for  Inspection,  or  the 
leaving  of  a  deed  with  the  grantee  under 
an  agreement  that  he  should  transmit  the 
same  to  a  third  person,  with  whom  it  should 
remain  until  the  occurrence  of  a  specified 
event,  will  not  constitute  a  valid  delivery. 
1  Devlin  on  Deeds,  §  271.  But  the  rule  Is 
applicable  only  where  the  deed  has  been 
deposited  with  the  grantee,  or  banded  to  him 
for  some  purpose  other  than  as  the  deed  of 
the  grantor.  If  the  grantor  places  the  deed 
in  the  hands  of  the  grantee,  except  for  some 
special  purpose,  the  law  conclusively  pre- 
sumes that  he  Intended  the  deed  to  become 
operative  as  a  conveyance,  and  the  delivery 
is  complete  and  valid.  The  evidence  In  this 
'  case  does  not  Indicate  the  existence  of  such 
special  purpose.  According  to  the  testimony 
of  Mrs.  Tipton,  she  delivered  the  deed  to  the 
grantee  with  the  understanding  that  the 
same  should  not  take  effect  until  ber  death, 
and  not  then  unless  he  paid  the  agreed 
amounts  to  her  other  heirs.  This  condition 
was  not  expressed  in  the  deed,  and  cannot 
be  shown  by  parol  evidence.  Lett  v.  Kaiser, 
61  Tex.  665;  Lambert  v.  McClure  (Tex.  Civ. 
App.)  34  S.  W.  974;  Ins.  Co.  v.  Clarke  (Tex. 
Civ.  App.)  21  S.  W.  277.  The  deed  in  ques- 
tion was  delivered  upon  condition,  but  it 
was  delivered  as  the  deed  of  the  grantor, 
and  not  for  some  special  purpose,  as  was  the 


case  In  the  Instances  dted  above,  where  It 
was  held  that  there  was  no  delivery.  True, 
Mrs.  Tipton  testified  that  the  deed  was  de- 
posited with  the  grantee  In  trust,  or  for  safe- 
keeping; but  the  grantee  was  not  a  proper 
depositary  for  such  purpose.  If  a  deed  is 
to  be  held  in  escrow,  a  stranger  must  be  se- 
lected as  custodian.  The  grantee  cannot  act 
In  that  caiMcity.  1  Devlin  on  Deeds,  I  314. 
A  delivery  made  to  a  third  person,  condi- 
tioned on  the  performance  of  an  act  or  the 
happening  of  an  event,  whereupon  it  Is  to 
be  delivered  to  the  grantee,  is  called  an 
escrow.  1  Devlin  on  Deeds,  f  312.  So  the 
Instrument  In  question  must  be  held  to  have 
been  delivered  as  a  deed,  and  not  as  an 
escrow.  It  took  effect  as  a  conveyance,  ac- 
cording to  its  terms,  or  it  was  a  nullity.  It 
Is  uncontroverted  that  the  deed  was  Intended 
to  take  effect  on  the  happening  of  a  par- 
ticular event  and  on  the  performance  of  a 
certain  condition.  It  is  clear  that.  If  the 
grantee  agreed  to  hold  the  deed  in  trust.  It 
was  to  await  the  happening  of  the  event,  and 
to  secure  the  performance  of  the  condition. 
Such  holding  would  make  the  deed  an  escrow 
if  the  delivery  was  to  a  stranger,  but  the 
deed  could  not  be  held  by  the  grantee  npon 
such  terms.  When  the  deed  was  delivered 
to  the  grantee,  his  holding  was  unconditional, 
and  parol  evidence  is  not  admissible  to  shovr 
that  he  accepted  the  deed  to  be  held  by  him 
In  trust  until  his  mother  died  and  he  had 
paid  to  ber  other  heirs  the  sums  of  money 
he  bad  agreed  to  pay.  It  is  beyond  con- 
troversy that  the  deed  was  actually  delivered 
to  the  grantee,  and  It  cannot  be  doubted  that 
It  was  delivered  as  the  deed  of  the  grantor. 
There  Is  not  a  scintilla  of  evidence  tending 
to  show  that  the  grantor  reserved  any  right 
of  dominion  over  the  deed,  or  that  sbe  re- 
tained the  power  to  recall  it  No  other  de- 
livery than  that  which  took  place  when  the 
deed  was  handed  to  the  grantee  was  con- 
templated. There  is  no  delivery.  In  a  legal 
sense,  unless  the  grantor  places  the  deed  In 
the  bands  or  under  the  control  of  the  grantee 
with  the  intention  that  the  same  sluill  become 
operative  as  a  conveyance,  and  the  question 
as  to  whether  such  intention  existed  Is  one 
of  fact.  But  when  it  has  been  shown  that 
the  deed  was  so  placed,  it  will  be  conclu- 
sively presumed  that  such  Intention  existed. 
unless  there  Is  evidence  tending  to  show  tbat 
the  instrument  was  handed  to  tbe  grantee 
for  some  special  purpose,  and  not  as  the 
deed  of  the  grantor.  There  is  no  such  evi- 
dence in  the  present  case,  and  the  trial  conn 
was,  therefore.  Justified  In  giving  the  per- 
emptory Instruction. 

It  is  immaterial,  at  least  under  the  plead- 
ings in  this  case,  whether  the  grantee  agreed 
not  to  place  the  deed  on  record  until  after 
the  death  of  the  grantor,  and  whether  the 
grantor  thought  that  the  deed  would  not 
become  operative  until  It  was  recorded.  1 
Devlin  on  Deeds,  i  300.  And  the  authority 
Just  cited  establishes  the  further  propositlou 
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that  the  recovery  of  the  deed  by  the  grantor, 
even  if  it  was  with  the  consent  of  the 
grantee,  did  not  affect  the  title  of  the  grantee, 
or  reinvest  the  title  in  the  grantor.  See,  also. 
Van  Hook  v.  Simmons,  25  Tez.  Sopp.  S23, 
78  Am.  Dec.  573;  Sanborn  v.  Murphy,  86 
Tex.  443,  25  S.  W.  610. 

Appellants  have  not  attempted  to  show 
accident,  mistake,  or  fraud  either  in  the  mak- 
ing or  the  delivery  of  the  deed  in  question. 
The  evidence  offered  and  relied  on  by  them 
does  not  tend  to  show  that  there  was  no 
delivery,  but  tends  simply  to  show  that  the 
delivery  was  upon  conditions  not  expressed 
In  the  deed.  The  legal  effect  of  the  deed 
cannot  be  changed  by  proof  of  such  condi- 
tions, and  appellants  have  failed  to  establish 
their  right  to  recover.  The  title  to  the  land 
In  controversy  is  vested  in  the  heirs  of  E.  O. 
Tipton.  It  would  seem  that  the  parties  to 
whom  E.  Q.  Tipton  agreed  to  pay  the  sum 
of  $1,500  in  part  consideration  for  the  deed 
made  to  him  by  his  mother  will  be  entitled, 
upon  the  death  of  Mrs.  Rebecca  Tipton,  to 
subject  the  land  In  controversy  to  the  pay- 
ment of  the  said  claims;  but  that  is  a 
question  not  Involved  on  this  appeal  and 
which  need  not  be  determined  in  this  pro- 
ceeding. 

The  Judgment  is  affirmed. 


MISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS 
V.  GIST.* 

(Court  of  Civil  Appeals  of  Texas.    March  21, 
1903.) 

CARRIER— INJURIES     TO     PASSENOBR-NEQLI- 

QENCB— INSTRUCTIONS— NEW  TRIAL,— 

NEWLY  DISCOVERED  EVIDENCE. 

1.  Plaintiff  went  into  defendant's  station  to 
purchase  a  ticket  just  before  the  departure  of 
a  train,  but  found  the  office  closed.  He  then 
attempted  to  board  the  train  without  a  ticket, 
but  was  told  by  the  conductor  to  go  and  get 
one.  Before  he  returned,  the  train  had  started, 
and  he  was  Injured  in  attempting  to  board  it 
while  in  motion.  HtiUt,  that  defendant  was 
guilty  of  uegligeuce  if  the  train  was  started 
without  giving  plaintiff   a   reasonable  time  to 

gurcbase  a  ticket  and  to  return  to  the  train,  as 
ayles'  Ann.  Civ.  St.  1897,  art.  4542,  express- 
ly requires  a  railroad  to  keep  its  ticket  office 
open  30  minutes  before  the  departure  of  a  train, 
aud  it  was  the  duty  of  the  conductor  to  wait 
for  plaintiff  after  having  sent  him  away. 

2.  Where,  in  an  action  for  negligent  injuries, 
neither  plaintiff's  pleadings  nor  his  evidence 
show  prima  facie  that  be  was  guilty  of  con- 
tributory negligence,  the  burdeu  of  proving 
snch  negligence  Is  on  defendant. 

3.  A  charge,  in  an  action  against  a  carrier 
for  negligent  injuries,  that  the  burden  of  proof 
was  on  defendant  to  show  that  plaintiff  was 
guilty  of  contributory  neeligence,  is  not  open 
to  the  criticism  that  it  did  not  make  it  clear 
that  plaintiff's  evidence  was  to  be  considered, 
where  othsr  paragraphs  of  the  charge  on  the 
same  issue  make  it  manifest  that  the  jury  un- 
derstood that  they  were  to  consider  all  the  evi- 
dence. 

4.  An  order  denying  a  new  trial  on  account 
of  newly  discovered  evidence  will  not  be  dis- 

•Rehearlng  desled  April  18,  1903,  and  writ  of  error 
denied  by  Supreme  Court. 
^  i.  See  New  Trial,  vol.  37,  Cent.  Dig.  {  228. 


turl>ed   where   the   evidence   could   only   have 
tended  to  reduce  the  amount  of  the  recovery. 

Appeal  from  District  Court,  Montague  Coun- 
ty; D.  E.  Barrett,  Judge. 

Action  by  W.  B.  Olst  against  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Tex- 
as to  recover  damages  for  negligent  injuries. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Eldridge,  Gardner  &  Midkiff,  for  appellant 
W.  S.  Jameson  and  J.  M.  Chambers,  for  ap- 
pellee. 

Conclusions. 

SPEER,  J.  The  evidence  contained  in  the 
record  warrants  us  In  hnding  the  following 
facts:  On  the  morning  of  July  13,  1901,  ap- 
pellee went  to  appellant's  depot,  at  Nocona, 
Tex.,  for  the  purpose  of  boarding  appellants 
east-bound  passenger  train  for  Gainesville, 
Tex.,  which  train  passed  Nocona  at  9  o'clock 
a.  m.  The  ticket  office  was  open  some  30  or 
36  minutes  before  the  arrival  of  the  train. 
Before  the  train  pulled  in,  the  agent,  accord- 
ing to  his  custom,  left  the  office  for  the  pur- 
pose of  putting  on  the  baggage  and  express. 
The  train  stopped  at  the  usnai  place  that 
morning,  and  remained  from  3  to  5  minutes. 
After  the  train  whistled  for  the  station,  ap- 
pellee went  Into  the  depot  to  purchase  a  tick- 
et, and  found  the  office  closed.  He  remained 
In  there  until  the  train  pulled  in  and  stopped. 
and  until  he  thought  it  had  been  there  the 
usual  time,  when  he  went  out  and  attempted 
to  board  it.  The  conductdr  refused  to  allow 
him  to  board  the  train  without  a  ticket  He 
told  the  conductor  there  was  no  one  in  the 
office  to  sell  him  a  ticket  and  was  told  to 
return  to  the  office  and  get  a  ticket;  that 
there  would  be  a  man  there  to  wait  on  htm. 
The  conductor  called  to  the  agent,  and  the 
latter  then  returned  to  the  office  aud  sold 
appellee  a  ticket  to  Gainesville.  As  soon  as 
appellee  received  his  ticket  he  started  for  the 
train,  which  was  then  moving.  On  reaching 
It  he  found  the  gate  closed,  and  the  conductor 
Just  inside,  either  on  the  top  step  or  the  plat- 
form. He  seized  hold  of  the  gate  and  asked 
the  conductor  to  "open  the  gate."  The  latter 
said,  "Let  go."  Appellee  repeated  once  or 
twice,  "Open  the  gate,"  when  the  conductor 
said,  "I  can't  open  the  gate  till  you  let  go." 
Appellee  then  released  the  gate,  and  caught 
bold  of  the  rail  on  the  front  end  of  the  car, 
and  the  gate  came  open.  The  conductor  took 
his  extended  band,  but  failed  to  properly  sup- 
port him  in  his  efforts  to  board,  and  appellee 
fell  and  was  injured.  The  train  was  moving 
very  slowly  during  all  this  time,  and  the  ap- 
pellee was  not  guilty  of  negligence  in  at- 
tempting to  board  it  as  he  did.  Appellee's 
injuries  are  permanent,  and  be  is  damaged 
to  tbe  extent  of  the  verdict  of  the  Jury. 

The  court's  charge  was  in  part  as  follows, 
to  wit: 

"(2)  If  you  find  from  the  evidence  that  tlie 
plaintiff  went  into  the  defendant's  office  at 
Nocona  witbin  thirty  minutes  t)efore  tbe  de- 
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parture  of  said  train  for  the  purpose  of  par- 
chasing  a  ticket  with  Intent  to  take  passage 
on  defendant's  train,  and  tliat  tlie  agent  was 
not  present  in  said  office,  and  for  tliat  reason 
plaintiff  did  not  purchase  a  ticket,  and  if  he 
then  went  to  the  train  and  oifered  to  board 
it,  and  if  the  conductor  of  said  train  directed 
or  requested  plaintiff  to  return  to  the  office 
and  prociu-e  a  ticket,  then  it  become  the  du- 
ty of  said  conductor  to  allow  plaintiff  a  rea- 
sonable time  in  which  to  procure  a  ticket 
and  return  to  said  train  before  starting  it; 
and  if  you  find  that  the  conductor  started  said 
train  before  plaintiff  had  time,  by  the  exer- 
cise of  reasonable  diligence,  to  procure  a 
ticket  and  return  to  and  board  said  train, 
this  would  constitute  negligence  on  the  part 
of  the  defendant. 

"(3)  'Reasonable  diligence'  means  such  dili- 
gence as  an  ordinarily  prudent  and  diligent 
person  would  exercise  under  similar  circum- 
stances. 

"(4)  If  you  find  that  after  the  conductor  ad- 
Tised  or  directed  plaintiff  to  return  to  the 
office  and  procure  a  ticket,  if  he  did  so,  the 
conductor  allowed  plaintiff  sufficient  time,  by 
the  exercise  of  rensonable  diligence,  to  pro- 
cure a  ticket  and  return  to  and  board  the 
train  befcH-e  it  stai-ted,  then  the  starting  of 
said  train  befwe  the  plaintiff  got  on  it  would 
not  be  negligence. 

"(5)  If  you  find  from  the  evidence  that  the 
failure  of  the  plaintiff  to  get  aboard  said 
train  before  it  started  was  caused  by  the 
negligence  of  tbe  defendant,  and  if  the  plain- 
tiff attempted  to  board  said  train  while  it  was 
in  motion,  and  if  in  80  doing  he  fell  or  was 
thrown  down  as  alleged  in  the  petition,  and 
injured,  and  if  his  injury  was  caused  by  the 
negligence  of  tbe  defendant,  and  if  he  did 
not  contribute  to  the  bringing  about  of  his 
injury  by  his  own  fault  or  negligence,  you 
will  find  for  the  plaintiff. 

"(6)  It  was  the  duty  of  the  plaintiff  to  use 
ordinary  care  to  avoid  injury  to  himself.  'Or- 
dinary care'  means  such  care  as  a  person  of 
ordinary  caution  and  prudence  would  exer- 
cise under  siinllar  circumstances,  and  a  fail- 
ure to  exercise  such  care  is  negligence. 

"(7)  If  you  find  that  the  plaintiff  was  in- 
jured while  attempting  to  board  a  moving 
train,  but  if  you  further  find  that  a  person  of 
ordinary  prudence  and  caution,  under  the 
circumstances  shown  by  the  evidence,  would 
not  have  attempted  to  do  so,  or  if  such  a  per- 
son, imder  tbe  circumstances  in  evidence, 
would  not  have  continued  to  try  to  board 
said  train  as  long  as  plaintiff  did,  then  the 
plaintiff  cannot  recover,  and  you  will  find  for 
defendant,  even  though  yon  should  find  that 
defendant  was  guilty  of  all  the  acts  of  negli- 
gence charged  against  it 

"(8)  If  you  find  for  plaintiff,  you  wlU  as- 
sess bis  damage  at  such  sum  as  you  believe 
from  the  evidence  will  afford  him  a  just  and 
reasonable  pecuniary  compensation  for  the 
injury  he  has  sustained,  if  any,  taking  Into 
consideration,  in  fixing  the  amount,  the  phys- 


ical pain  he  has  suffered,  if  any,  <»  account 
of  his  injury,  and  his  diminished  capacity  to 
labor  and  earn  money,  if  you  find  that  bla 
capacity  so  to  do  has  been  diminished  by  rea- 
son of  such  injury. 

"(9)  You  cannot  allow  plaintiff  anything  for 
any  injury  or  afflictions  that  he  has,  unless 
you  believe  from  the  evidence  that  they  were 
caused  by  the  n^llgence  of  the  defendant. 

"(10)  If  you  should  find  that  the  defendant 
was  guilty  of'  negligence,  this  would  not  en- 
title the  plaintiff  to  recover  unless  such  n^U- 
gence  was  the  cause  of  plalntUTs  injuiy,  if 
he  was  injured. 

"(11)  The  burden  of  proof  is  on  the  plain- 
tiff to  show  that  he  was  injured  by  the  negli- 
gence of  the  defendant,  and  the  burden  of 
proof  is  on  the  defendant  to  show  tliat  plain- 
tiff was  guilty  of  negligence  in  attempting  to 
board  the  train  at  the  time  and  under  ttie 
circumstances  that  he  did." 

The  fourth  and  sixth  assignments  of  error 
complain  of  paragraphs  second  and  fifth  of 
the  foregoing  charge.  Under  these  assign- 
ments counsel  for  appellant  insist  that  wheth- 
er it  was  negligence  for  appellant's  agent  not 
to  l)e  present  in  said  office,  and  whether  It 
was  negligence  on  the  part  of  appellant  for 
its  conductor  to  direct  or  request  plaintUT  to 
return  to  its  ticket  office  and  procure  a  ticket, 
and  for  the  conductor  to  start  the  train  be- 
fore plaintiff  bad  time  to  procure  a  ticket 
and  board  its  train,  was  a  question  of  fact 
for  the  jury  to  decide,  and  that  the  coort 
should  not  have  instructed  that  such  facts 
constituted  negligence  upon  the  part  of  ap- 
pellant While  the  question  raised  is  by  no 
means  an  unimportant  one,  we  have  conclnd- 
ed  the  assignments  should  be  overruled.  It 
Is,  of  course,  elementary  that  controverted 
questions  of  fact  are  to  be  submitted  to  tbe 
decision  of  the  jury.  Negligence  is  ordinarily 
such  a  question.  There  are,  however,  cer- 
tain well-recognized  exceptions  to  this  role: 
First  where  a  duty  is  Imposed  by  statate, 
and  a  nonoliseiTance  results  in  injury,  tbe 
court  may  tell  tbe  jury  that  such  failure  con- 
stitutes negligence;  second,  where,  from  tbe 
facts  stated,  no  inference  can  be  drawn  but 
that  of  negligence,  it  becomes  a  question  of 
law,  and  the  court  may  charge  that  such 
facts  constitute  negligence.  Texas  &  Pacific 
By.  Co.  V.  Laverty  (Tex.  Civ.  App.)  22  S.  W. 
1047;  6.  H.  &  &  A.  By.  Oo.  v.  Matula  (T^x. 
Sup.)  15  S.  W.  578;  H.  &  T.  C.  By.  Co.  t. 
Wilson,  60  Tex.  142;  Sanchez  v.  S.  A.  &  A. 
P.  Ry.  Ck).  (Tex.  Sup.)  30  S.  W.  43L  It  yna 
tbe  duty  of  appellant— made  so  by  statate— 
to  keep  its  ticket  office  open  half  an  boor 
prior  to  the  departure  of  Its  train.  Sayles' 
Ann.  Oiv.  St  1897,  art  4542.  It  was  tbe 
duty  of  the  conductor,  after  causing  tbe  ap- 
pellee to  return  to  the  office  for  the  purpose 
of  procuring  a  ticket,  to  allow  him  a  reason- 
able time  in  which  to  procure  such  ticket  and 
return  to  the  train  before  starting  It  Texas 
&  Pacific  Ry.  Co.  v.  Mayfleld  (Tex.  Civ.  App.) 
56  S.  W.  942.    Under  tbe  facts  of  tliis  case 


Digitized  by 


Google 


Tex.) 


SOUTHWESTERN  TEL.  &  TEL.  CO.  v.  CITY  OF  SAN  ANTONIO. 


the  acts  of  the  conductor  amounted  to  an 
agreement  upon  the  part  of  the  company  to 
do  as  mnch.  No  other  inference  but  that  of 
negligence  can  be  drawn  from  his  conduct 
In  not  allowing  appellee  a  reasonable  time  to 
return  to  the  train.  Indeed,  its  conduct  in 
refusing  to  receive  him  without  a  ticket  can 
only  be  excused,  if  at  all,  upon  the  ground 
that  he  was  afForded  reasonable  opportunity 
to  procure  a  ticket  and  board  the  train.  The 
law  allows  him  full  30  minutes  before  the 
departure  of  his  train.  This  the  company 
did  not  give  him,  and  there  is  perhaps  force 
in  the  contention  that  in  sending  appellee 
away  when  he  first  applied  for  passage  the 
appellant  violated  a  statutory  requhrement, 
which  would  be  negligence  per  se.  Sayles' 
Ann.  Ciy.  St  1887,  art  44M.  But  without 
deciding  this  question,  we  have  already  stat- 
ed that  it  was  the  duty  of  appellant  to  wait 
a  reasonable  time  to  allow  appellee  to  return 
and  board  its  train  before  starting  it  and 
the  court  committed  no  error  when  he  in- 
structed the  Jury  that  a  failure  to  discharge 
this  duty  was  n^ligence.  Reasonable  minds 
could  not  reach  different  conclusions  upon 
that  question.  It  follows,  then,  that  even 
though  the  failure  of. appellant  to  keep  its 
ticket  office  open  for  the  required  time  was 
not,  as  contended,  the  proximate  cause  of  ap* 
pellee's  injuries,  nevertheless  the  charge,  pre- 
senting the  two  questions  conjunctively, 
could  not  be  erroneous.  If  a  part  of  the 
acts  enumerated  constituted  negligence,  un- 
doubtedly the  whole  would  do  so.  But  it  la 
by  no  means  dear  to  the  writer  that  the  fall- 
are  of  appellant  to  keep  its  ticket  office  open 
for  the  30  minutes  preceding  the  departure 
of  Its  train  was  not  a  concurring  proximate 
cause  of  appellee's  injuries.  But  for  this  neg- 
ligence the  appellee  would  have  boarded  the 
train  in  safety,  and  the  accident  would  not 
have  occurred.  But  for  the  conduct  of  ap- 
pellant's conductor  in  causing  appellee  to  re- 
turn to  its  office  for  a  ticket  and  in  starting 
the  train  before  he  had  had  a  reasonable 
time  in  which  to  return  and  board  it  the  in- 
juries would  not  have  occurred.  All  these 
acts  of  negligence  concurred  in  bringing 
about  the  injuries.  It  may  be  that  stand- 
ing alone,  neither  was  the  sole,  efficient  prox- 
imate cause,  but  that  all  combined  were. 
Mills  V.  M.  K.  &  T.  Ry.  Co.  (Tex.  Sup.)  69 
S.  W.  874,  55  L.  R.  A.  497.  In  the  case  cited 
the  conrt  say:  "Whether  or  not  negligence 
of  the  defendant  constituted  a  proximate 
cause  of  plaintiS's  injury  must  be  determined 
from  a  consideration  of  everything  that  hap- 
pened. It  would  be  a  mistaken  way  of  view- 
ing the  evidence  to  take  separately  each  act 
or  omission  which  may  be  found  to  have 
been  negligent  and  inquire  if  It  alone  con- 
stituted the  proximate  cause.  The  combined 
effect  of  all  may  be  considered." 

The  tenth  assignment  of  error  complains 
of  the  charge  of  the  court  imposing  upon  ap- 
pellant the  burden  of  proof  upon  the  issue  of 
contributory  negligence.    This  question  seems 


of  late  to  be.  a  constantly  recurring  one. 
Certainly,  neither  appellee's  pleadhigs  nor  his 
evidence  showed  prima  facie  that  he  was 
guilty  of  contributory  negligence,  and  It  was 
therefore  proper  for  the  court  to  charge  that 
the  burden  of  proof  upon  such  issue  was 
uiwn  appellant  Q.  0.  &  S.  F.  Ry.  Co.  v. 
Shieder  (Tex.  Sup.)  80  S.  W.  902,  28  !>.  R.  A. 
538.  Nor  do  we  tlilnk  the  charge  is  subject 
to  the  criticism  that  it  was  calculated  to  con- 
fuse the  Jury,  and  deprive  appellant  of  the 
benefit  of  the  defense  of  negligence  aiising 
out  of  api)ellee's  evidence.  It  is  upon  this 
theory  that  some  of  the  charges  upon  con- 
tributory negligence  have  been  condenmed. 
The  charge  of  the  court  told  the  Jury  that 
"the  burden  of  proof  is  on  the  plaintiff  to 
show  that  he  was  injured  by  the  nej^lgenoe 
of  the  defendant";  yet  no  one  would  contend 
that  the  charge,  on  the  whole,  did  not  make 
it  clear  that  all  the  evidence  was  to  be  con- 
sidered. So,  the  charge  informed  them  that 
"the  burden  of  proof  is  on  the  defendant  to 
show  tliat  plaintiff  was  guilty  of  negligence 
in  attempting  to  board  the  train  at  the  time 
and  under  the  circumstances  tiiat  he  did"; 
yet  under  the  sixth  and  seventh  paragraphs 
of  the  charge  upon  the  same  issue  It  is  mani- 
fest the  Jury  understood  they  were  to  con- 
sider all  the  evidence. 

The  newly  discovered  evidence  upon  the 
strength  of  which  a  new  trial  Tfras  sought  was 
probably  not  true  in  the  light  of  the  othor 
testimony,  and  at  most  could  only  have  tend- 
ed to  reduce  the  amount  of  the  recovery. 
Ham  V.  Taylor,  22  Tex.  225;  O.  C.  &  S.  F. 
Ry.  Co.  V.  Brown,  16  Tex.  Civ.  App.  113,  40 
S.  W.  608. 

None  of  the  assignments  presents  reversi- 
ble error,  and  all  are  overruled. 

The  Judgment  is  affirmed. 


SOUTHWESTERN  TELEGRAPH  ft  TELE- 
PHONE CO.  V.  CITY  OP  SAN 
ANTONIO  et  aL» 

(Court  of  Civil  Appeals  of  Texas.    April  1, 
1903.) 

TAXATION— CORPCRATB  FRANCHISE. 

1.  The  franchises  of  a  corporation,  exercised 
and  enjoyed  by  it  in  a  city,  are  property,  with- 
in the  provision  of  the  city's  charter  requiring 
a  tax  on  all  proiierty  in  it 

2.  The  description  on  the  assessment  roll  of  a 
city,  "the  •  •  •  Company  franchise,"  is 
not  sufficient 

Appeal  from  District  Court  Bexar  County; 
J.  L.  Camp,  Judge. 

Suit  by  the  Southwestern  Telegraph  & 
Telephone  Ck>mpany  against  the  city  of  San 
Antonio  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Reversed. 

J.  F.  Onion  and  A.  H.  Qraham,  for  appel- 
lant Wm.  Aubrey  and  Frank  H.  WaHh,  for 
appellees. 

•Rehearing  denied  April  22,  1103,  and  writ  ol  error 
denied  by  Supreme  Court. 
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NEILL,  J.  This  suit  was  bronght  by  tbe 
appellant  against  tbe  city  of  Ban  Antonio, 
its  mayor  and  tax  collector,  to  enjoin  the  col- 
lection of  a  tax  aaseesed  for  the  year  1807 
upon  appellanf  8  franchise.  The  facts  shown 
in  our  conclusions  are  alleged  and  relied 
upon  as  the  grounds  for  the  injunction.  The 
appellees  answered  by  general  and  special 
exceptions.  The  case  was  tried  without  a 
Jury,  and  Judgment  rendered  dissolring  tbe 
injunction  theretofore  issued,  and  dismissing 
appellant's  petition. 

The  material  facts  are  as  follows:  "Ap- 
pellant is  a  corporation  xmder  the  laws  of 
New  York.  It  bad  a  permit  to  do  business 
In  the  state,  and  has  been  doing  business 
since  1889,  and  in  the  city  of  San  Antonio  by 
ordinance  from  said  city.  (2)  That  appellant 
furnished  to  the  public  a  method  of  com- 
munication by  its  telephone  system;  that 
each  of  tbe  telephones  of  Its  several  sub- 
scribers was  connected  with  all  the  others 
for  the  purpose  of  telephoning  to  other  towns 
and  cities  In  the  state  and  out  of  the  state 
(3)  That  appellant's  telephone  system  extend- 
ed throughout  the  states  of  Texas  and  Ar- 
kansas; that  each  subscriber  connected  with 
appellant's  system  in  the  city  of  San  Antonio 
had  communication  with  each  subscriber  in 
all  other  portions  of  the  states  named,  as 
well  as  with  each  subscriber  in  said  city.  (4) 
That  appellant  listed  and  rendered  Its  real 
and  personal  property  in  San  Antonio  for 
taxation  for  the  year  1807,  the  value  of  the 
same  being  stated  at  f  21,550;  that  such  ren- 
dition was  approved  by  the  board  of  equal- 
ization of  the  city  of  November  18,  1807,  for 
1807;  that  appellant  paid  In  full  the  amount 
assessed  upon  said  real  and  personal  prop- 
erty so  rendered  by  It  at  the  rates  mentioned; 
that  the  rate  was  $1.50  on  $100.  (6)  That 
tbe  tax  assessor  of  tbe  city  of  San  Antonio 
entered  upon  his  supplemental  list  or  roll  of 
unrendered  property  for  the  year  1897,  as  an 
item  of  property  belonging  to  appellant,  a 
franchise  valued  at  $100,000,  and  assessed 
the  same  as  follows:  'The  S.  W.  Tel.  &  Tel. 
Company  franchise,  $100,000.  Total  value, 
$100,000;'  that  on  or  about  the  17th  day  of 
January,  1898,  the  board  of  revision  and  ap- 
peals approved  said  assessment  (7)  That  ap- 
pellant failed  and  refused  to  pay  the  tax  so 
assessed  upon  its  franchise,  amounting  to 
$1,500,  because  it  claimed  that  such  assess- 
ment was  invalid  and  without  authority  of 
law.  (8)  That  the  tax  collector  of  San  An- 
tonio had  threatened  to  collect  said  tax  by 
levy  of  legal  process  upon  the  property  of 
appellant,  and  that,  unless  restrained,  said 
collector  would  proceed  to  so  collect  such 
tax." 

Conclusions  of  I^w. 

The  charter  of  the  city  of  San  Antonio,  the 
provisions  of  which  courts  of  this  state  are 
required  to  take  Judicial  cognizance,  con- 
tains no  express  authorization  for  the  levy 
and  collection  of  a  franchise  tax.    If  such 


authority  is  conferred  upon  the  city,  ft  Is  by 
that  provision  of  Its  charter  which  requires 
an  annual  levy  and  collection  of  a  tax  on  all 
real  estate  and  property  in  the  city  of  San 
Antonio  not  exempt  from  taxation  by  tbe 
Constitution  of  the  state  or  city  charter. 
"There  is  almost  a  consensus  of  opinion  that 
corporate  franchises  are  property.  Gordon 
7.  Appeal  Tax  Court,  8  How.  133,  11  L. 
Ed.  520;  Wilmington  &  W.  R.  Co.  y.  Held, 
13  Wall.  264,  20  L.  Ed.  668;  New  Orleans 
City  &  Ij.  R.  Co.  V.  New  Orleans,  143  U.  & 
192,  12  Sup.  Ct  406,  36  L.  Ed.  121;  San 
Jose  Oas  Co.  v.  January,  57  Cal.  614;  Spring 
Valley  Waterworks  t.  Schottler,  62  Cal.  69; 
Stein  v.  Mobile.  17  Ala.  234;  Enfield  Toll- 
bridge Co.  V.  Hartford  &  N.  H.  IL  Co.,  17 
Conn.  40,  41  Am.  Dec.  141;  Porter  v.  Rock- 
ford,  R.  I.  &  St  L.  R.  Co..  76  111.  561:  Bel- 
leville Nail  Co.  V.  People,  98  111.  399;  Fietsam 
▼.  Hay,  122  m.  298,  18  N.  E.  501,  3  Am.  St 
Rep.  402;  Baltimore  v.  Baltimore  &  O.  R.  Co.. 
6  GIU,  288,  48  Am.  Dec.  531;  Portland  Bank 
T.  Aptbotp,  12  Mass.  252;  Connecticut  Mnt 
L.  Ins.  Co.  T.  Com.,  133  Mass.  161;  State  Bd. 
of  Assessors  y.  Central  R.  Co.,  48  N.  J.  Law, 
146,  4  Atl.  578;  Monroe  County  Say.  Bank 
V.  Rochester,  87  N.  Y.  367;  People  ex  reL 
Panama  R.  Co.  v.  New  York  Tax  Com'rs, 
104  N.  Y.  240,  10  N.  B.  437;  Coney  Island, 
Ft  H.  &  B.  B.  Co.  y.  Kennedy,  15  App.  Dlv. 
588,  44  N.  Y.  Supp.  825;  People  y.  O'Brien. 
Ill  N.  Y.  1,  18  N.  E.  692,  2  L.  R.  A.  255.  7 
Am.  St  Rep.  684;  People  ex  reL  Woodhaven 
Gaslight  Co.  V.  Deehan,  153  N.  Y.  528,  47  X. 
E.  787;  South  Nashville  Street  R.  Ck>.  y. 
Morrow,  87  Tenn.  406,  11  S.  W.  348,  2  L.  R. 
A.  853;  Knoxvllle  &  0.  R.  Go.  v.  Harris.  99 
Tenn.  684,  43  S.  W.  115.  53  L.  R.  A.  921." 
Loulsvllle  Tobacco  Warehouse  Co.  y.  Com- 
monwealth (Ky.)  49  S.  W.  1069,  57  U  R.  A. 
33.  Corporate  franchises  are  taxable  nnder 
a  statute  requiring  all  property  in  the  state 
not  exempt  to  be  taxed.  Fond  du  Lac  Water 
Co.  v.  Fond  du  Lac,  82  Wis.  322,  62  N.  W. 
439,  16  L.  R.  A.  681;  State  ex  rel.  y.  Ander- 
son, 00  Wis.  550,  63  N.  W.  746;  Commercial, 
etc.,  Coi  V.  Judson  (Wash.)  66  Pac.  829,  57  L 
R.  A.  78;  Edison  Elec.  Ilium.  Co.  y.  Spokane 
Co.  (Wash.)  60  Pac.  132;  State  y.  "W.  U. 
Tel.  Co.  (Mo.  Sup.)  63  S.  W.  776;  South 
Covington,  etc.,  y.  Bellevue  (Ky.)  49  8.  W.  23, 
67  L.  R.  A.  50.  Franchises  relating  to  cor- 
porations are  of  two  kinds:  (1)  The  fran- 
chise to  be  a  corporation,  conferred  upon  the 
corporators;  (2)  the  franchises  of  the  corpo- 
ration, conferred  upon  tbe  corporation. 
Noyes,  Intercorp.  Relations.  (  130.  As  la 
said  In  Memphis,  etc.,  R.  Co.  y.  Commis- 
sioners, 112  tr.  S.  619.  5  Sup.  Ct  30a.  27  L 
Ed.  711:  "Tbe  essential  properties  of  cor- 
porate existence  are  quite  distinct  from  the 
franchises  of  the  corporation.  The  fraxichis>'> 
of  being  a  corporation  belongs  to  the  corpo- 
rators, while  the  powers  and  privileges  vest- 
ed in  and  to  be  exercised  by  the  corporate 
body,  as  such,  are  the  franchises  of  the  cor 
poration."    The  one  Is  a  franchise    tx>   be. 
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The  other  Is  a  franchise  to  do.  'The  fntn- 
cbises  to  do  Is  an  Independent  franchise,  or 
rather  a  combination  of  franchises,  embra- 
cing all  things  which  the  corporation  is  given 
power  to  do,  and  this  power  to  do  is  as 
much  a  thing  of  yalne  and  a  part  of  the 
IntanRlble  property  of  the  corporation  as  the 
franchise  to  be.  Franchises  to  do  go  wher- 
ever the  work  is  done."  Adams  Express 
Company  v.  Ohio  State  Auditor,  166  II.  S. 
185,  17  Sup.  Ot  601,  41  L.  Ed.  965.  In  the 
same  case  It  Is  said:  "It  matters  not  in 
what  •  •  •  Intangible  property  consists 
—whether  privileges,  corporate  franchises, 
contracts,  or  obligations.  It  is  enough  tliat 
It  Is  property  which,  though  intangible,  ex- 
ists, which  has  value,  producing  income, 
and  passes  current  In  the  markets  of  the 
world.  To  Ignore  tills  Intangible  property, 
or  to  hold  it  not  subject  to  taxation  at  Its 
accepted  value,  Is  to  eliminate  from  the 
reach  of  the  taxing  power  a  large  portion  of 
the  wealth  of  the  country.  Now,  whenever 
sepiirate  articles  of  tangible  property  are 
joined  together,  not  simply  by  a  unity  of 
ownership,  but  in  a  unity  ot  use,  there  Is 
not  Infrequently  developed  a  property,  in- 
tnnglble  though  It  may  be,  which  In  value 
exceeds  the  aggregate  value  of  the  separate 
pieces  of  tangible  property.  Upon  what  the- 
ory of  substantial  right  can  It  be  adjudged 
that  the  value  of  this  intangible  property 
must  be  excluded  from  the  tax  lists,  and 
the  only  property  placed  thereon  the  sepa- 
rate pieces  of  tangible  property?  •  •  • 
It  Is  a  cardinal  rule,  which  should  never  be 
forgotten,  that  whatever  property  Is  worth 
for  the  purposes  of  income  and  sale  it  is  also 
worth  for  the  purposes  of  taxation." 

Upon  the  principles  stated,  we  are  of  the 
opinion  that  franchises  exercised  and  en- 
Joyed  by  a  corporation  in  a  city  which  Is  re- 
quired to  levy  and  collect  a  tax  on  all  prop- 
erty in  It  are,  to  the  extent  of  their  value 
In  such  city,  subject  to  taxation,  although 
a  tax  has  been  levied  and  collected  by  the 
city  upon  the  tangible  property  of  such  cor- 
poration. But  has  a  tax  been  levied  by  the 
city  of  San  Antonio  upon  the  franchises  of 
the  appellant  as  property  within  the  city? 
"The  S.  W.  Tel.  &  Tel.  Company  franchise, 
$100,000,"  is  the  entry  made  by  the  tax  as- 
sessor upon  the  roll  of  nnrendered  property 
for  the  year  1807  as  an  item  of  property 
belonging  to  appellant.  What  franchise? 
The  franchise  to  be,  or  the  franchise  to  do? 
The  franchise  exercised  and  enjoyed  In  the 
city  of  San  Antonio,  Tex.,  or  the  franchise 
exercised  In  every  town  and  dty  In  the 
American  Union  when  It  carries  on  Its  bnsi- 
neas,  or  whenever  it  exercises  any  right  or 
privilege  of  the  purpose  of  its  existence? 
These  questions  cannot  be  answered  from 
the  entry  on  the  assessor's  rolls,  which  is 
claimed  to  be  the  assessment  of  the  tax. 
The  tax  rolls  roust,  by  the  description,  show 
what  property  is  assessed,  and  the  property 


must  be  witliln  the  Jurisdiction  of,  and  sub- 
ject to  the  taxing  power  of,  state  or  munici- 
pality assuming  to  exercise  the  right  of  its 
taxation.  Here  It  cannot  be  told  from  the 
assessment  roils  what  the  property  is,  or 
where  It  is.  The  description  attempted  to  be 
given  on  the  rolls  Is  no  description  at  all. 
In  the  case  of  State  of  Texas  v.  A.  &  N.  W. 
R.  Co.  (Tex.  Sup.)  62  S.  W.  1060,  the  assess- 
ment is  as  follows:  "The  Intangible  person- 
al property  of  the  said  Austin  &  Northwest- 
em  Railroad  Co.  within  the  state  of  Texas, 
consisting  of  its  right,  privileges,  Immuni- 
ties, good  will,  contracts  and  franchise  to  do 
and  carry  on  the  business  of  a  railroad  com- 
pany as  a  common  carrier  of  freight  and  pas- 
sengera  for  hire— value  of  same,  $835,048.00." 
In  passing  upon  the  validity  of  the  assess- 
ment, the  Supreme  Court  says:  "It  was 
clearly  the  intention  ot  the  Legislature  to 
require  that  the  list,  whether  made  by  the 
taxpayer  or  by  the  assessor,  should  speciflcal- 
ly  enumerate  the  properties  to  be  assessed, 
and  should  affix  thereto  the  separate  value 
of  each.  •  •  •  Conceding,  for  argument 
sake,  that  a  franchise  Is  described,  its  value 
is  not  separately  stated.  Rights,  privileges, 
Immunities,  good  will,  contracts,  and  fran- 
chises are  valued  In  a  lump  sum.  If  taxable 
at  all,  each  specific  article  of  property  of  the 
character  In  question  should  be  valued  by  it- 
self. But  beyond  all  this,  we  know  of  no  law 
for  assessing  for  taxation,  by  the  vague  de- 
scription given  In  the  assessment  before  us, 
rights,  privileges,  immunities,  good  will, 
contracts,  and  franchises,  as  the  property  of 
any  Individual  or  corporation."  •  In  that  case 
the  description  is  much  more  specific  than 
in  the  one  at  bar,  and  the  statute  under 
which  the  assessment  was  attempted  to  be 
made  In  that  case,  like  the  charter  under 
which  the  assessment  is  sought  to  be  upheld 
in  this  case,  required  all  real  and  personal 
property  to  be  taxed.  The  case  of  City  of 
Dallas  V.  Dallas  Consol.  Elec.  St.  Ry.  Co. 
(Tex.  Sup.)  66  S.  W.  836.  is  not  analogous 
to  the  one  under  consideration.  In  that 
case  "the  sum  of  |2,865  was  Imposed  as  a 
tax  by  the  city  on  which  Is  denominated  the 
'franchise  to  operate  and  maintain  lines  of 
street  railway'  over  certain  streets,"  by  vir- 
tue of  express  authority  granted  the  city 
by  its  charter  "to  levy  and  collect  the  ordi- 
nary municipal  taxes  upon  the  roadbed, 
rights,  franchises,  and  ail  other  property  of 
street  roads  of  every  kind."  The  franchise 
In  that  case  is  specifically  described  upon 
which  the  tax  Is  levied.  In  this  case  there 
is  no  description  whatever  of  the  franchise. 
We  conclude  that  the  assessment  of  the 
tax  sought  to  be  enjoined  is  absolutely  void, 
and  that  the  trial  court  erred  In  not  per- 
petuating the  Injunction  restraining  its  col- 
lection. Therefore  its  judgment  is  reveraed, 
and  Judgment  Is  here  rendered  In  tayor  of 
appellant,  perpetually  enjoining  the  city  of 
San  Antonio,  Ita  oIBcen  and  agents,  from 
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the  collection  of  the  snm  of  money,  or  any 
p«rt  thereof,  claimed  by  the  dty  by  vlrtae 
<ft  the  pretended  aBsessment  Reversed  and 
rendered. 


LYNCH  et  al.  r.  PITTMAN  et  aL* 

(Court  of  Civil  Appeals  of  Texaa    March  7, 

1003.) 

TRBSPASS     TO     TRY     TITLE!— PLBADINQS— AP- 
PEAL,—FINDINGS— PRESUMPTIONS 
— MISRBCITALS. 

1.  A  suit,  though,  as  originally  brought,  one 
to  remove  cloud  on  title,  is,  as  between  plain- 
tiffs and  certain  defendants,  who,  iu  addition 
to  the  plea  of  not  guilty,  present  a  cross-plea, 
in  substance  a  petition  in  trespass  to  try  title, 
alleging  ownerahip  of  the  land  and  ouster,  one 
in  trespass  to  try  title,  in  which,  plaintiff  hav- 
ing proved  long-continued  possession,  payment 
of  taxea^  and  assertion  of  title  under  a  recorded 
deed,  such  defendants  must  prove  a  better 
right. 

2.  Certificate  iaaned  in  1839  in  the  right  of 
J.  A.,  reciting  proof  by  his  administrators  that 
be  came  to  Texas  before  the  declaratiou  of  in- 
dependence. May  28,  1835,  was  married  and 
the  head  of  a  family,  and  a  patent  iaaned  there- 
on in  1848  to  hia  heirs,  is  sufflcient  to  rapport, 
if  not  compel,  a  finding  that  the  certificate  and 
patent  were  not  issued  in  the  right  of  J.  A., 
the  ancestor  of  defendants,  iu  whose  name  no 
claim  was  asaerted  to  the  certificate  or  patent 
of  land  till  1900,  and  who  did  not  die  till  1857, 
and  as  to  whose  coming  to  Texas  the  testimony 
of  one  was  that  he  came  'in  an  early  day, 
and  of  another  that  he  came  prior  to  1840. 

8.  The  power  of  persous  to  convey  an  interest 
in  one's  headright  certificate  may  be  inferred, 
after  a  lapse  of  60  years,  from  the  recitals  In 
their  bond  for  title  anthorizing  the  inference 
that  they  purported  to  act  as  his  administra- 
tors. 

4.  Recital  in 'the  record  that  one  having  title 
to  the  J.  A.  league  survey  in  B.  county  conveyed 
her  interest  in  the  J.  A.  one-third  leapnie  snrvey 
in  B.  county,  will  be  held  a  misrecital;  there 
being  no  evidence  that,  in  addition  to  the  league 
survey,  there  was  in  B.  county  a  J.  A.  one- 
third  league,  and  the  subsequent  conveyances 
having  related  to  and  purported  to  convey  the 
land  as  part  of  the  J.  A.  league  survey. 

6.  In  support  of  the  judgment,  though  there 
is  no  direct  proof  of  it,  it  will  be  presumed  on 
appeal  that  the  J.  A,  league  was  located  and 
surveyed  by  vlrtne  of  a  certain  certificate  mak- 
ing recital  as  to  proof  by  the  administrators  of 
J.  A.;  the  record  disclosing  that  appellees  in- 
troduced such  certificate  in  evidence  without  ob- 
jection, and  that  they  introduced  no  other  cer- 
tificate, and  their  brief  reciting  that  they  intro- 
duced in  evidence  the  original  certificate  on 
which  the  patent  was  issued. 

Appeal  from  District  Court,  Bosaue  Coun- 
ty; William  Polndexter,  Judge. 

Action  by  T.  E.  Plttman  and  others 
against  J.  P.  Lynch  and  others.  From  the 
judgment,  defendants  Lynch  appeal.  Affirm- 
ed. 

Robertson  &  Robertson,  for  appellants. 
H.  J.  Cureton  and  B.  R.  Pedlgo,  for  appel- 
lees. 

CONNER,  0.  3.  As  originally  Instituted, 
appellees  sought  to  remove  cloud  from  the 
title  to  the  land  described  In  their  petition, 
and  of  which  they  were  in  possession;  de- 
claring against  the  unknown  heirs  of  Jarrett 

•Writ  of  error  denied  by  Supreme  Court. 


Allen,  deceased,  and  other  parties  named  la 
their  petition.  Appellees'  petition  is  except- 
ed to  as  not  In  compliance  with  the  require- 
ments of  Rev.  St  art  1504c;  but  we  think  It 
is  at  least  sufficient  as  an  allegation  of  title 
under  the  five  and  ten  years'  statutes  of  limi- 
tation specifically  pleaded  by  them,  and  It 
was  alleged  that  the  claim  of  the  unknown 
heirs  of  Jarrett  Allen  was  unknown.  All 
parties  were  cited,  but  no  appearance  was 
made  save  by  appellants,  3.  P,  Lynch  and 
his  wife,  B.  A.  Lynch,  who  answered,  plead- 
ing over  against  appellees  In  trespass  to  try 
tltie  for  affirmative  relief.  Appellants  claim 
by  virtue  of  tiie  right  of  Mrs.  Lynch,  whom 
the  proof  shows  was  the  sole  surrlTlng  hdr 
of  a  Jarrett  Allen  who  died  In  Virginia  In 
1857.  The  trial  was  before  the  court  whldi 
rendered  a  general  Judgment  for  -appellees, 
and  J.  P.  Lynch  t)pi  B.  A.  Lynch  alone  ap- 
peal. 

Appellees  claim  through  mesne  convey- 
ances from,  and  under  a  bond  for  title  made 
to,  James  McCown  and  F.  B.  Fankey  on  Au- 
gust 26,  1840,  by  M.  C.  McRoy  and  wife, 
Frances  McRoy,  obligating  the  McRoys  to 
have  located,  and,  when  patent  was  obtain- 
ed, to  perfect  titie  In  McCown  and  Pankey 
to  one-half  of,  a  certain  dalm  of  land  for 
one  league,  granted  by  the  board  of  land 
commisBloners  of  Montgomery  county  In 
April,  1839,  to  the  estate  of  Jarrett  Allen,  de- 
ceased. This  bond  was  duly  acknowledged 
and  recorded,  and  recited  the  grantor  as  "ad- 
ministrator of  the  estate  of  Jarrett  Allen, 
deceased."  Patent  Issued  from  the  state  of 
Texaa  to  the  heirs  of  Jarrett  Allen,  deceased, 
for  one  league  of  land.  Including  that  in  con- 
troversy, on  April  18,  1848.  The  evidence 
further  shows  that  since  about  August  29, 
1887,  the  appellees  and  those  under  whom 
they  claim  have  had  and  held,  under  register- 
ed deeds,  actual  possession  of  the  land  la 
controversy,  paying  all  taxes  thereon.  The 
questions  presented,  however,  that  relate  to 
the  acknowledgment  of  one  of  these  deedf, 
and  to  the  effect  of  a  failure  to  have  one  or 
more  promptiy  registered,  will  not  be  no- 
ticed. Inasmuch  as  we  think.  If  It  be  conced- 
ed that  appellees,  by  reason  thereof,  and  of 
Mrs.  Lynch's  coverture,  failed  in  the  proof  of 
tltie  In  them  by  limitation,  as  pleaded,  the 
judgment  nevertheless  must  be  sustained  up- 
on another  ground. 

Appellees  were  by  no  means  mere  tres- 
passers, and  the  recitals  in  the  certificate  and 
In  the  patent  of  the  prior  death  of  the  Jarrett 
Allen,  in  whose  right  and  to  whose  helis 
such  certificate  and  patent  Issued,  tended  to 
show,  if  they  did  not  require  the  finding,  that 
the  Jarrett  Allen,  under  whom  appellant) 
claim,  was  not  the  Jarrett  Allen  In  whose 
right  the  land  was  granted.  As  finally  re- 
solved under  appellants'  cross-action,  the 
suit,  as  between  appellants  and  appellees, 
was  one  In  trespass  to  try  titie.  In  which  ap- 
pellees at  least  proved  long-continued  posses- 
sion, payment  of  taxes,  and  assertion  of  title 
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under  a  deed  or  deeds  registered  In  the  comi- 
ty where  the  land  In  controversy  was  situ- 
ated. This  clearly  called  for  proof  of  better 
right  In  apijellants,  and.  In  recognition  of 
such  necessity,  they  offered  the  testimony  of 
C.  0.  CJolllns,  who  testified  that  he  knew  a 
Jarrett  Allen  in  Harrison  connty,  Tex.,  In 
1854;  that  he  was  married;  and  that  he  died 
in  Virginia  in  1857.  Also  that  of  J.  P. 
Lynch,  who  testilied  to  the  same  effect  from 
family  reputation;  both  witnesses  tracing 
the  heirship  of  Mrs.  Lynch  to  this  Jairett 
Allen.  Neither  of  the  witnesses,  however, 
was  able  to  say  when  or  under  what  circum- 
stances th.e  Jarrett  Allen  of  whom  they  tes- 
tifled  came  to  Texas,  or  that  he  was  ever  in 
Montgomery  county.  It  nowhere  appears 
that  the  Harrison  county  Allen,  or  any  one 
in  his  name,  ever  asserted  claim  to  the  cer- 
tificate or  patent  or  land  in  controversy  until 
appellants  answered  in  this  case.  We  hence 
conclude  that  the  evidence,  as  a  whole,  at 
least  raised  the  Issue  of  identity,  and  is  suf- 
ficient to  support,  if  not  compel,  a  finding 
against  appellants  on  this  issue.  Graham  v. 
Billings  (Tex.  Civ.  App.)  61  S.  W.  645;  Dick 
T.  Malone  (Tex.  Civ.  App.)  58  S.  W.  168; 
Malone  v.  Dick  (Tex.  Sup.)  61  S.  W.  112. 

The  judgment  being  supported  on  the  Is- 
sue Indicated,  assignments  of  error  relating 
to  others  become  immaterial. 

Judgment  affirmed. 

On  Motion  for  Rehearing. 

(April  4, 1903.) 

CoimBel  for  appellants  very  earnestly  Instst 
that  we  were  in  error  in  stating  that  "appel- 
lees claim  through  mesne  conveyances  from 
and  under  a  bond  for  title  made  to  James 
McCown  and  F.  B.  Pankey  on  August  26, 
1840,  by  M.  0.  McRoy  and  wife,  Frances  Mc- 
Roy."  We  have  again  carefully  considered 
the  evidence,  and  the  conclusion  quoted  has, 
in  our  minds,  been  verified.  The  record  dis- 
closes no  affirmative  power  In  M.  0.  McRoy 
and  Frances  McRoy  to  convey  any  interest  In 
the  Jarrett  Allen  headrlght  certificate.  The 
recitals  of  the  bond,  however,  authorize  the 
Inference  that  they  purported  to  act  in  an  ad- 
ministrative capacity,  and  the  power  may 
well  be  presumed  after  this  long  lapse  of 
time;  From  the  McRoys  we  find  that  F.  B. 
Pankey,  one  of  the  beneficiaries  in  their  bond 
for  title,  by  deed  acknowledged  May  29,  1851, 
conveyed  to  Alexander  McCown  all  Interest 
in  the  Jarrett  Allen  league  in  Bosque  county, 
acquired  by  him,  as  the  deed  recites,  by  vir- 
tue of  the  McRoy  bond  for  title.  It  is  true 
that  this  deed  recites  that  the  Interest  con- 
veyed Is  an  interest  in  "a  certain  ^  of  a 
league,  part  of  the  headrlght  of  Jarrett  Al- 
len, located  and  surveyed  by  virtue  of  his 
beadright,"  but  the  recitals  of  the  deed  as  a 
whole  clearly  show  that  its  purpose  was  to 
convey  the  one-fourth  acquired  by  virtue  of 
the  bond  of  the  McRoys  conveying  or  agre^ 
ing  to  convey  to  J.  B.  Pankey  and  James  Mc- 


Cown one-half  of  the  league.  On  October  16, 
1871,  William  McRoy  conveyed  to  D.  C.  Mc- 
Cown all  interest  he  had  in  an  nndivided  in- 
terest of  one-half  league  in  Bosque  county, 
known  as  the  "Jarrett  Allen  Headrlght 
League,"  thus  vesting  in  James  McCown, 
Alexander  McCown,  and  D.  0.  McCown  all 
right  in  said  one-half  league  acquired  under 
the  McRoy  bond  for  title,  and  whatever  in- 
terest William  McBoy  had  therein.  N.  B. 
Morgan  testified.  In  substance,  that  his  moth- 
er, E.  M  F.  Morgan,  was  a  daughter  of  James 
McCown,  and  niece  of  Alexander  Mc(k>wn; 
that  Alexander  McCk>wn  died  without  Issue 
in  the  eO's,  leaving  as  his  sole  surviving  heir 
his  brother,  the  said  James  McCown;  that  D. 
C.  McCown  and  B.  M.  F.  Morgan  were  both 
children  of  said  James  McCown;  that  there 
was  a  verbal  imrtitlon  of  the  estate  of  James 
McCown  in  1872  among  bis  children,  and 
that  B.  M.  F.  Morgan  received  the  Jarrett 
Allen  league  as  her  distributive  share  of  her 
estate,  and  that  the  deed  in  the  name  of  D. 
C.  McCown  was  so  taken  for  convenience, 
but  that  it  was  in  fact  in  trust  for  his  sister, 
E.  M.  F.  Morgan;  and  that  the  McCown  heirs 
have  always  recognized  and  acquiesced  in 
Mrs.  Morgan's  claim  to  said  Jarrett  Allen 
league  as  her  part  in  said  partition.  The 
record  further  shows  that  E.  M.  F.  Morgan, 
on  January  9,  1885,  redeemed  from  state  tax 
sale  8,121  acres  of  the  Jarrett  Allen  survey 
In  Bosque  county,  and  on  July  7,  1884,  she, 
joined  by  her  husband,  by  special  warranty 
deed,  conveyed  to  their  son,  N.  R.  Morgan, 
all  interest  she  had  "in  the  Jarrett  Allen  one- 
third  league  survey  In  Bosque  county,  Texas, 
describing  it  by  metes  and  bounds."  There 
is  no  evidence  Indicating  that.  In  addition  to 
the  league  survey,  a  part  of  which  is  in  con- 
troversy in  this  suit,  there  was  in  Bosque 
county  a  Jarrett  Allen  one-third  league  sur- 
vey, and  we  conclude  that  the  recital  quoted 
was  a  mere  misrecltal,  and  that  the  convey- 
ance to  N.  R.  Morgan  rdated  to  the  particular 
league  survey,  a  part  of  which  Is  in  contro- 
versy, it  being  undoubtedly  true  that  all  sub- 
sequent conveyances  related  to  and  purx>orted 
to  convey  the  land  in  controversy  as  a  part 
of  the  Jarrett  Allen  headright  league  survey. 
August  7th  N.  R.  Morgan  conveyed  to  J.  W. 
Gray  the  particular  00  acres  of  land  in  con- 
troversy, and  from  this  on  down  to  appellees 
were  regular  chains  of  transfer,  so  that  we 
think  it  quite  clear  that  appellees  claim 
through  and  under  the  McRoy  bond  for  title 
as  originally  stated. 

It  is  also  Insisted  vigorously  and  elaborate- 
ly that  there  is  no  evidence  in  the  record  that 
the  land  in  controversy  was  located  and  pat- 
ented by  virtue  of  the  certificate  to  the  re- 
citals of  which  we  gave  effect  in  our  orig- 
inal opinion,  but  in  this  also  we  think  ap- 
pellants are  in  error.  It  was  stated  In  ap- 
pellees' brief  (page  25)  that  appellees  introdu- 
ced in  evidence  "the  original  certificate  upon 
which  the  patent  was  issued,"  and  a  critical 
re-examinatlon  of  the  record,  we  think,  mu- 


Digitized  by 


Google 


864 


73  SOf  THWESTERN  BEPOHTEB. 


(Tex. 


talna  this  Btatement.  The  record  discloses 
that  appellees  Introduced  In  evidence  but  one 
certificate  for  land.  That  was  headrlght  cer- 
tificate No.  103,  Issued  by  the  board  of  land 
commissioners  of  Montgomery  county  on  May 
28, 1839,  reciting  that  M.  C.  McRoy  and  Fran- 
ces McRoy,  administrator  and  administratrix 
of  the  estate  of  Jarrett  Allen,  deceased,  hav- 
ing made  proof  before  said  board  that  the 
sold  Jarrett  Allen,  deceased,  was  the  head  of 
the  family,  and  an  emigrant  to  Texas  before 
the  declaration  of  Independence,  May  21,  1835, 
was  a  married  man,  and  entitled  to  a  league 
of  land.  The  certlflcate  was  not  objected  to 
as  Irrelevant,  and  the  conclusion  Is  Irresistible 
that  It  was  this  certlflcate  by  virtue  of  which 
the  McRoys  presumed  to  convey  or  agree  to 
convey,  and  by  virtue  of  which  the  laud  in 
controversy  was  thereafter  located  and  pat- 
ented, and  under  which  the  McCowns  and 
others  claiming  under  the  McRoy  bond  for  ti- 
tle asserted  and  exercised  acts  of  ownership 
over  the  land  In  controversy.  Under  the  cir- 
cumstances shown,  and  after  Judgment  and 
In  aid  thereof,  it  certainly  seems  to  us  that  we 
should  adhere  to  the  conclusion  originally  ex- 
pressed relating  to  said  certlflcate  and  patent, 
notwithstanding  the  fact  that  direct  proof 
was  not  made  that  the  Jarrett  Allen  league  in 
Bosque  county  was  located  and  surveyed  by 
virtue  of  said  certificate  103. 

Concluding,  as  we  do,  that  the  recitals 
show  that  the  Jarrett  Allen  In  whose  right 
It  was  Issued  was  In  fact  dead  at  the  time 
of  its  Issuance,  and  that  It  was  Issued  to 
the  legal  representatives  of  his  estate  In 
May,  1839,  and  it  being  undisputed  that  the 
Jarrett  Allen  under  whom  appellants  claim 
did  not  die  until  the  year  1857,  we  think  It 
affirmatively  appears  that  appellants  had  no 
right  or  Interest  In  the  land  In  controversy. 
It  Is  true,  as  Insisted,  that  one  of  appellants' 
witnesses  testified  that  the  Jarrett  Allen  un- 
der whom  appellants  claim  came  to  Texas  in 
an  early  day,  and  that  the  other  one  testi- 
fled  that  he  came  to  Texas  prior  to  the  year 
1840.  This,  however.  Is  not  equivalent  to 
proof  that  he  was  the  head  of  a  family,  and 
an  emigrant  to  Texas,  at  or  prior  to  the 
declaration  of  independence. 

It  Is  likewise  vigorously  Insisted  that  we 
should  have  considered  and  disposed  of  the 
questions  presented  that  relate  to  the  suffi- 
ciency of  appellees'  pleadings,  and  of  the 
acknowledgment  of  one  of  the  deeds  under 
which  they  claim,  and  that  relate  to  the 
effect  of  a  failure  to  have  said  deeds  prompt- 
ly registered.  A  painstaking  examination  of 
the  record  convinces  us  that  the  able  counsel 
for  appellant  are  also  mistaken  In  these  con- 
tentions. 

In  addition  to  the  plea  of  not  guilty  and  of 
the  coverture  of  Mrs.  B.  A.  Lynch,  appel- 
lants also  presented  a  cross-plea.  In  substance 
a  petition  In  trespass  to  try  title,  alleging 
ownership  of  the  land  In  controversy,  and 
ouster  therefrom  on  November  28,  1900.  The 
Judgment  Is  In  favor  of  appellees  against  the 


unknown  heirs  of  Jarrett  Allen,  deceased. 
M.  O.  McRoy,  Frances  McRoy,  James  Mc- 
Cown,  F.  B.  Pankey,  Francis  Allen,  J.  P. 
Lynch,  and  B.  A.  Lynch,  establishing  appel- 
lees' title,  and  removing  cloud  therefrom, 
and  also  adjudging  In  separate  and  distinct 
sentence  that  appellants  take  nothing  by  vir- 
tue of  their  said  cross-plea,  and  that  as  to 
this  appellees  go  hence  without  day,  and 
recover  their  costs,  etc.;  to  which  ruling 
J.  P.  and  B.  A.  Lynch  except,  and  give  notice 
of  appeal.  The  evidence  related  materially 
to  the  Issue  of  identity.  So  that  we  think  It 
appears  not  only  that  the  evidence  la  insuffi- 
cient to  authorize  us  to  set  aside  the  trial 
court's  Judgment  to  the  effect  that  appellants 
failed  to  connect  themselves  as  owners  of 
the  certiflcate  by  virtue  of  which  the  land  In 
controversy  was  located,  but  also  that,  as 
finally  resolved,  the  case  was  one  In  trespass 
to  try  title  upon  the  cross-action  of  appel- 
lants In  which  they  were  clearly  In  the  atti- 
tude of  plaintiffs,  and  resting  under  the  neces- 
sity of  reljring  alone  upon  the  strength  of 
their  own  title.  Appellants  being  without 
title,  as  we  must  hold,  the  question  relating 
alone  to  appellees'  title  and  to  the  relief 
granted  them  by  the  court  Is  entirely  imma- 
terial, as  held  by  us. 

Other  explanations  of  the  evidence  might 
also,  perhaps,  be  properly  stated  in  defer- 
ence to  the  earnest  motion,  but  we  think, 
after  a  careful  re-examlnatlon  and  consid- 
eration, that  the  motion  should  be  overruled, 
and  It  ii  BO  ordered. 


CASEY-SWASET  CO.  et  al.  v.  MANCHES- 
TER FIRE  ASSUR.  CO. 
(Court  of  Civil  Appeals  of  Texas.     April  4, 
1003.) 

THIAL  —  SPECIAL  PINDINOS  —  BVIDENCB  —  Dl- 
SUFPICIBNCY  —  SETTING  ASIDE  FINDINGS  — 
ENTERING  JUDGMENT— NEW  TRIAL. 

1.  The  question  whether  certain  answers  of 
the  jury  to  special  issues  entitled  a  party  to 
a'  judgment  cannot  be  considered  on  appeal, 
where  the  trial  court  set  aside  such  findings 
because  not  supported  by  the  evidence,  and 
there  was  no  assignment  requiring  a  review  of 
such  rulings, 

2.  Where  the  trial  judge  considers  that  cer- 
tain special  findings  are  not  sustained  by  the 
evidence,  it  is  hia  duty  to  set  them  aside  on 
motion. 

3.  Rev.  St.  1895,  art  1332,  makes  a  special 
finding  by  the  jury  conclusive  between  the  par^ 
ties  as  to  the  facts  found.  Held,  that  where 
a  special  verdict  consists  of  many  findings,  and 
special  findings  are  set  aside  as  not  sustained 
by  the  evidence,  the  judgment  cannot  be  ren- 
dered on  the  remainder  of  the  verdict,  hut  a 
new  trial  should  he  granted. 

Appeal  from  District  0>urt,  Comanche 
County;  N.  R.  Llndsey,  Judge. 

Action  by  the  Casey-Swasey  Company  and 
others  against  the  Manchester  Fire  Assurance 
Company.  From  a  Judgment  for  defendant, 
plaintiffs  appeal.    Reversed. 

Orrlck  &  Terrell  and  Geo.  E.  Smith,  for 
appellants.    G.  H.  Goodson,  for  appellee. 
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STEPHENS,  J.  The  property  covered  by 
the  insurance  policy  declared  on  In  this  ease 
-tras  destroyed  by  fire  January  27,  1902.  Z. 
P.  West,  who  was  then  owner  both  of  the 
policy  and  the  property  Insured,  transferred 
the  policy  Immediately  after  the  Are  to  J.  T. 
Meroney,  who  afterwards  assigned  It  to  ap- 
pellant Appellee,  the  company  Issuing  the 
policy,  pleaded  as  grounds  of  forfeiture,  Inter 
alia,  breaches  of  the  Iron-safe  clause,  and  of 
the  clause  against  "fraud  and  false  swearing 
concerning  the  insurance  or  the  subject-mat- 
ter thereof  whether  before  or  after  the  loss. 
These  defenses  were  sustained  by  the  special 
verdict.  But  the  waiver  pleaded  in  avoidance 
of  these,  as  well  as  other  alleged  forfeitures, 
seems  also  to  have  been  sustained  by  the  spe- 
cial verdict,  as  will  be  seen  from  the  answers 
of  the  Jury  to  special  Issues  following:  "(27) 
You  will  find  whether  or  not  the  insurance 
company,  or  J.  S.  Aldshoff,  its  adjuster,  after 
It  or  he  had  knowledge  of  the  facts  alleged 
In  Its  answer  herein  as  avoiding  the  policy, 
did  any  acta  or  act  whereby  It  or  he  recognized 
the  binding  force  and  validity  of  said  policy, 
or  if  it  or  he  ever  did  any  acts  or  act  for  the 
purpose  of  making  West  or  his  assignees  be- 
lieve that  It  or  ho  recognized  the  binding 
force  of  said  policy,  and  whether  or  not  the 
snid  West  or  his  assignees,  by  said  ret  or  acts, 
were  in  fact  deceived  and  misled  into  believ- 
ing that  the  Insurance  company  recognized  the 
binding  force  of  said  policy?  Ans.  27.  Yes. 
(28)  You  will  find  whether  or  not,  after  the 
defendant  company  had  knowledge  _  of  the 
matter  set  up  In  Its  answer,  it  asserted  any 
right  under  said  policy  that  would  recognize 
its  comlnuing  validity,  and  that  actually  de- 
ceived and  misled  West  or  his  assignees  Into 
believing  that  tbe  company  was  Intending  to 
claim  any  right  thereunder  and  recognize  Its 
validity,  and  through  which  the  said  West  or 
his  assignees  were  actually  induced  to  expend 
any  money.  Ans.  28.  Yes."  Appellee  made 
a  motion  to  set  aside  these  findings  upon  the 
ground  that  there  was  no  evidence  whatever 
to  support  them,  and  also  upon  the  ground 
that  the-  evidence  was  not  suflflclent  to  sup- 
port them,  and  further  moved  the  court  to 
proceed  to  enter  Judgment  upon  the  other  find- 
ings in  Its  favor.  On  the  other  band,  appel- 
lant made  a  motion  to  enter  Judgment  in  Its 
favor  upon  the  whole  verdict.  Both  motions 
were  submitted  and  acted  upon  together,  the 
court  overruling  appellant's  and  granting  ap- 
pellee's. 

Error  is  first  assigned  to  the  Juds^ment  up- 
on the  ground  that  the  answers  of  the  Jury 
to  the  special  Issues  above  quoted  entitled 
appellant  to  a  Judgment.  But  appellant  seems 
to  have  overlooked  the  fact  that  these  findings 
were,  on  motion  of  appellee,  set  aside  for 
want  of  evidence  to  sustain  them,  and  has 
made  no  assignment  requiring  us  to  review 
this  ruling,  if,  indeed,  such  a  ruling  could  be 
reviewed  on  appeal  It  was  not  only  the  prov- 
ince, but  also  tbe  duty,  of  the  district  Judge 
to  grant  the  motion  of  appellee  to  set  aside 
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these  findings.  If  he  considered  the  evidence 
wholly  insufficient  to  warrant  them,  as  alleg- 
ed In  the  motion.  But  the  court  went  fur- 
ther, as  was  also  asked  in  the  motion,  and, 
after  thus  setting  aside  a  material  itart  of  tbe 
verdict,  covering,  as  It  did,  the  important  Is- 
sue of  waiver,  which  was  raised  both  by  the 
pleadings  and  the  evidence,  rendered  Judg- 
ment upon  the  remainder  of  the  verdict  and 
tbe  undisputed  facta.  Instead  of  granting  a 
new  trial.  In  this  the  court  erred,  and  the 
error  is  fundamental.  A  special  verdict, 
though  comprising  many  findings,  is  but  one 
verdict,  and  no  material  part  of  it  can  be  set 
aside  for  want  of  sufficient  evidence  to  sus- 
tain it  without  setting  it  all  aside.  But  if 
each  material  finding  be  treated  as  a  separate 
verdict  the  result  would  be  the  same,  since 
the  statute  makes  It  conclusive  between  the 
parties  as  to  the  facts  found.  Rev.  St  1885, 
art.  1332.  The  court  cannot  disregard  any 
such  finding  and  enter  Judgment,  even  upon 
conclusive  evidence  to  the  contrary,  as  has 
been  expressly  decided.  Waller  v.  Llles  (Tex. 
Sup.)  70  S.  W.  17.  In  any  view  of  the  case, 
therefore,  the  court  erred,  as  Is  apparent  on 
the  face  of  the  record,  in  rendering  Judgment 
for  appellee;  and  for  this  error,  though  not 
assigned,  the  Judgment  must  be  reversed. 

We  cannot  agree  with  appellant  In  tbe  con- 
tention, urged  In  its  second  assignment,  that 
the  verdict  established  a  substantial  compli- 
ance with  the  iron-safe  clause,  for  we  cannot 
distinguish  this  case  from  Insurance  Co.  v. 
Keraendo,  94  Tex.  367,  60  S.  W.  661. 

The  remaining  assignments  become  imma- 
terial, so  far  as  this  appeal  Is  concerned,  and 
as  onr  Jurisdiction  Is  not  final,  and  as  It  is 
not  clear  either  that  the  rulings  complained 
of  were  erroneous,  or  that  they  will  be  im- 
portant on  another  trial,  we  will  not  discuss 
them.  It  seems  worthy  of  mention,  however, 
that  the  Issue  of  waiver  was  submitted  In  a 
very  general  way,  and  not,  as  we  think  It 
should  have  been,  with  reference  to  the  spe- 
cific acts  alleged  by  appellant  as  constituting 
the  waiver.  The  following  cases  seem  appli- 
cable to  this  issue:  Ins.  Co.  v.  Moriarty  (Tex. 
Civ.  App.)  37  S.  W.  628;  Write  refused,  38  8. 
W.  xvll;  Roberts,  Willis  A  Taylor  Co.  v.  Ins. 
Co.  (Tex.  Civ.  App.)  35  S.  W.  956;  Insurance 
Co.  V.  Evants  (Tex.  Civ.  App.)  61  8.  W.  637. 

Reversed  and  remanded. 


BARRETT  v.  BALL.* 

(C!ourt  of  Appeals  at  St  Lonis,   Mo.    March 

31,  1903.) 

ATTORNEY  AND  CLIENT— ASSIGNMENT  TO  AT- 
TORNEY—VALIDITY. 
1.  Where  an  attorney  had  preyiously  repre- 
sented plaintiff  in  obtaining  administration  on 
the  estate  of  his  deceased  son,  and,  after  ter- 
mination of  his  employment,  plaintifF  assiKned 
to  such  attorney  his  entire  interest  in  the  hou's 
estate,  the  validity  of  such  assignment  will  be 
reviewed  in  a  subseqnent  suit  to  set  it  aside  in 
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tbe   same  manner  as  though   the  relaUon   6t 
attorney  and  client  had  continued. 

2.  Defendant  represented  plaintiff  as  attorney 
in  obtaining  administration  oh  the  estate  ot  his 
son,  and  also  represented  the  administrat(M:  in 
certain  suits  for  the  recovery  of  assets.  Plain- 
tiff was  a  man  approaching  70  ^ears  of  age, 
impaired  in  sight,  in  feeble  condition,  ignorant, 
and  of  shiftless  habits.  As  the  father  of  the 
son,  be  was  entitled  to  the  son's  entire  estate 
in  Tennessee,  together  with  one-sixth  of  the 
son's  estate  in  Missouri,  all  of  which  he  as- 
signed to  defendant  for  $75.  Defendant  made 
two  trips  to  Tennessee,  where  he  collected 
$573.80  on  account  of  such  estate,  and  also  re- 
ceiTed  from  the  administrator  in  Missouri,  as 
the  father's  share,  $136  in  addition.  Held,  that 
the  assignment  should  be  set  aside,  and  that 
defendant  should  be  required  to  account  for  the 
amount  received,  less  a  reasonable  credit  for 
his  professional  services  and  expenses  in  col- 
lecting the  fund. 

Appeal  from  Circuit  Court,  Montgomery 
County;  E.  M.  Hughes,  Judge. 

Action  by  John  M.  Barrett  against  Claude 
R.  Ball,  to  set  aside  an  assignment  of  a  dis- 
tributive share  In  an  estate.  From  a  judg- 
ment in  favor  of  defendant,  plaintiff  appeals. 
Reversed. 

In  September,  1S98,  plalntHTs  minor  son, 
Arthur  Barrett,  died  In  the  state  of  New 
York;  and  bis  remains,  together  with  bis 
money  and  Jewelry,  in  value  about  $1,5G0, 
were  shipped  back  to  Montgomery  county. 
Mo."  In  addition  to  the  above  property,  the 
deceased  was  entitled  to  $1,093  for  services 
under  a  contract  of  employment  with  El.  S. 
Gardner  &  Son,  of  Sumner  county,  Tenn. 
T.  J.  Powell,  as  public  administrator  of 
Montgomery  county,  took  charge  of  the  prop- 
erty sent  to  Missouri  in  September,  1896; 
and  later  E.  S.  Gardner  was  appointed  hla 
administrator,  and  took  charge  of  the  es- 
tate of  the  deceased  In  Tennessee.  Under 
the  laws  of  Tennessee,  plaintiff  Inherited  all 
Of  the  property  of  the  deceased  minor  son  in 
that  state,  tinder  the  laws  of  Missouri,  the 
estate  In  course  of  administration  in  the 
hands  of  the  public  administrator  was  divisi- 
ble into  six  parts,  of  which  plaintiff,  as 
father  of  the  deceased,  was  entitled  to  one 
portion.  The  defendant  acted  as  attorney  for 
plaintiff  and  one  of  the  other  heirs  in  apply- 
ing for  an  administrator  In  the  state  of  Mis- 
souri, and  in  having  the  letters  of  adminis- 
tration by  the  public  administrator  taken  out, 
and  thereafter  defendant  was  retained  by  the 
public  administrator  as  attorney  In  the 
course  of  the  administration.  On  September 
0, 1809,  plaintiff  executed  and  delivered  to  de- 
fendant an  instrument  in  the  form  follow- 
ing: 

"I,  John  M.  Barrett,  of  Truxton,  Lincoln 
county,  Missouri,  the  father  of  Arthur  Bar- 
rett, deceased,  and  being  a  lawful  heir  of 
such  estate,  for  value  received,  do  hereby 
sell,  assign,  transfer  and  set  over  unto 
Claude  R.  Ball,  of  Montgomery  City,  Mo., 
all  my  right,  title  and  Interest  In  and  to  the 
estate  of  Arthur  Barrett,  deceased,  now  In 
the  bands  of  Thomas  J.  Powell,  public  ad- 
ministrator of  Montgomery  county,  Missouri 


(who  la  public  admlnistrbtOr  In  charge  of 
said  estate).  And  said  Thomas  J.  Powell, 
public  administrator  In  charge  of  said  estate 
of  Arthur  Barrett,  deceased,  or  his  successor 
as  such  administrator.  Is  hereby  directed  to 
pay  over  unto  said  Claude  B.  Ball  all  moneys 
due  me  as  an  heir  to  such  estate,  at  any 
and  all  times,  when  a  distribution  of  said 
estate  Is  had  or  made,  and  all  claims  of 
whatever  kind  that  I  may  have  against  said 
estate,  I  hereby  for  value  received,  assign  to 
Claude  R.  Ball.  Dated  this  9th  day  of  Sep- 
tember, 1899." 

At  the  time  of  the  execution  of  this  as- 
signment the  defendant  paid  the  plaintiff 
therefor  the  sum  of  $75,  and  later.  In  turn, 
defendant  purchased  the  Interests  of  other 
beirs  of  the  estate  of  Arthur  Barrett,  paying 
for  one  $76,  and  for  others  $140  each.  March 
28,  1900,  plaintiff  executed  and  delivered  to 
defendant  the  following  additional  Instm- 
ments: 

"Montgomery  City,  Mo.,  Mar.  28,  1900.  K. 
S.  Gardner  &  Son,  SaundersvIUe,  Tenn.,  or  to 
Ed.  Gardner,  Jr.,  Administrator  of  the  ^- 
tate  of  Arthur  Barrett,  Deceased:  Please 
pay  to  Claude  R.  Ball,  of  Montgomery  City, 
Missouri,  all  moneys  in  your  hands  belong- 
ing to  the  estate  of  Arthur  Barrett  deceased, 
due  me  as  the  father  of  Arthur  Barrett,  de- 
ceased, according  to  the  law  of  descents  and 
distributions  of  the  state  of  Tennessee, 
whether  in  your  hands  as  individuals,  or 
whether  in  the  hands  of  Edward  Gardner. 
Jr.,  as  administrator  of  said  estate,  and  this 
order  when  countersigned  by  Claude  R.  Ball. 
shall  be  your  receipt  for  the  sam&  The 
Identification  of  Claude  R.  Ball  is  hereby 
waived.    Yours  truly,  John  M.  Barrett. 

"State  of  Missouri,  County  of  Montgomery 
— ss.:  I  hereby  certify  that  on  this  2StIi  day 
of  March,  1900,  the  above  article  was  signed 
by  John  M.  Barrett  and  that  his  signatore 
thereto  Is  genuine.  I  further  certify  that  I 
am  personally  acquainted  with  John  BC.  Bar- 
rett In  witness  whereof,  I  have  hereunto 
set  my  band  and  affixed  my  official  seal  at 
my  office  in  Montgomery  City,  Missouri,  this 
28th  day  of  March,  1900.  Thomas  T.  John- 
son, Clerk  Circuit  Court  Montgomery  County, 
Missouri." 

"State  of  Missouri,  County  of  Montgoiner7. 
John  M.  Barrett,  being  duly  sworn,  upon  bis 
oath  says  that  he  Is  the  father  of  Arthor 
Barrett,  deceased;  that  Arthur  Barrett  was 
born  August  10,  1878;  that  he  died  at  Sheepa- 
bead  Bay,  New  York,  on  September  10,  1S9S: 
that  be  was  killed  while  In  the  services  of 
E.  S.  Gardner  &  Son;  that  his  remains  were 
shipped  to  me  at  Montgomery  City,  Missouri, 
and  his  remains  burled  in  tbe  cemetery  at 
Montgomery  City,  Missotirl;  says  further  that 
at  tbe  time  of  the  death  of  Arthur  Barrett 
he  was  under  the  age  of  21  years:  that  he 
was  single  and  unmarried,  and  left  no  widow 
or  children  to  survive  him;  that  bis  parents 
and  living  brothers  and  sisters  are  as  fol- 
lows:   John  M.  Barrett  father;  Martha  Jan<> 
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Barrett,  mother;  Bell  Wooltrlne,  elster;  D. 
Boone  Barrett,  brother;  Elmer  Barrett, 
brother;  Bailey  Barrett,  brother;  and  Maude 
Barrett,  sister;   Helen  Pennington,  an  intant 

girl  named Grupp,  daughters  of  Bettie 

Grupp,  deceased,  who  was  a  sister  of  Arthur 
Barrett,  deceased.  The  said  Helen  Penning- 
ton and  Infant  girl  baby,  name Grupp, 

are  nieces  of  Arthur  Barrett,  deceased;  that 
all  of  the  above  named  are  of  lawful  age,  ex- 
cept Maude  Barrett,  Helen  Pennington,  and 
the  little  Grupp  girl,  who  are  minors;  says 
further  that  the  said  Arthur  Barrett  was 
never  married.    John  M.  Barrett 

"Subscribed  and  sworn  to  before  me  this 
28th  day  of  March,  1900.  Tbos.  T.  Johnson, 
Clerk  of  the  Circuit  Court." 

"State  of  Missouri,  County  of  Montgomery. 
George  W.  Boddle,  Clerk  and  Master  of  the 
Chancery  Court,  Sumner  County,  TMm.— 
Dear  Sir:  I  am  the  father  of  Arthur  Barrett, 
deceased,  who  died  in  September,  1888,  at 
Sheepshead  Bay,  New  York,  while  in  the 
service  of  El  S.  Gardner  &  Son  of  Saunders- 
vllle,  Tenn.  You  will  please  pay  to  Claude 
R.  Ball,  of  Montgomery  City,  Missouri,  all 
the  money  In  your  bands  belonging  to  me  as 
the  father  and  heir  of  Arthur  Barrett,  deceas- 
ed, according  to  the  laws  of  descents  and  dis- 
tributions of  the  state  of  Tennessee,  and  this 
when  countersigned  by  the  said  Claude  R. 
Ball,  shall  be  your  receipt.  Dated  at  Mont- 
gomery City,  Missouri,  this  28th  day  of 
March,  1900.    John  M.  Barrett 

"I  hereby  certify  that  the  above  Instra- 
ment  of  wilting  was  signed  by  John  M.  Bar- 
rett, that  the  same  was  signed  In  my  pres- 
ence, and  that  his  signature  thereto  is  genu- 
ine. I  further  certify  that  said  John  M. 
Barrett  Is  the  father  of  Arthur  Barrett,  de- 
ceased, who  died  as  stated  in  the  above  man- 
ner. In  witness  whereof,  I  liave  hereunto 
signed  my  name  and  affixed  my  ofSdal  seal. 
Done  at  my  office  In  Montgomery  City,  Mis- 
souri, this  28th  day  of  March,  1900.  Thomas 
T.  Johnson,  Clerk  Circuit  Court,  Montgomery 
County,  Missouri.    [Seal.]" 

"State  of  Missouri,  County  of  Montgomery 
— ss.:  I,  John  M.  Barrett  father  of  Arthur  Bar- 
rett deceased,  formerly  a  resident  of  Truxton, 
Lincoln  county,  Missouri,  but  now  a  resident 
of  Warrenton,  Warren  county,  Missouri,  for 
value  received  do  hereby  sell,  assign,  transfer, 
and  set  over  unto  Claude  R.  Ball  of  Mont- 
gomery City,  Missouri,  all  my  interest  as  the 
father  and  heir  of  Arthur  Barrett,  deceased, 
and  do  by  these  presents  sell,  assign,  transfer 
and  set  over  unto  said  Claude  R.  Ball  all 
of  my  interest  In  and  to  the  estate  of  my 
deceased  son,  Arthur  Barrett,  there  being 
an  administration  on  said  estate  In  the  pro- 
bate court  of  Montgomery,  Montgomery 
county,  Missouri,  at  Montgomery  City,  in 
said  county,  of  which  Thomas  J.  Powell  is 
the  administrator  of  and  in  charge  of  said 
estate,  also  there  is  an  administration  on 
said  Arthur  Barrett's  estate  in  the  county 
court  or  chancery  court  of  Sumner  county. 


Tennessee,  Ed.  Gardner,  Jr.,  being  the  ad- 
ministrator of  and  In  charge  of  said  estate. 
In  the  state  of  Tennessee.  Kow  by  thesa 
presents  I  sell,  assign,  transfer  and  set  over 
unto  said  Claude  R.  Ball  all  my  interest  in 
the  estate  of  said  Arthur  Barrett  both  in 
Missouri  and  Tennessee,  and  the  adminis- 
trator of  said  estate  in  Missouri,  and  the  ad- 
ministrator of  said  estate  in  Tennessee,  are 
hereby  authorized  and  directed  to  pay  to 
said  Claude  R.  Ball  all  my  interest  as  father 
and  heir  to  the  said  estate  of  Arthur  Barrett 
deceased.  The  administrator  of  Montgomery 
county,  Missouri,  is  directed  to  pay  my  in- 
terest in  said  estate  to  Claude  R.  Ball,  my 
interest  to  be  determined  according  to  the 
laws  of  descents  and  distributions  of  Mis- 
souri, and  the  administrator  of  said  estate 
pending  in  the  court  of  Sumner  county, 
Tennessee,  is  hereby  authorized  and  directed 
to  pay  to  Claude  R.  Ball  all  monies  due  me 
from  the  estate  of  Arthur  Barrett,  according 
to  the  laws  of  descents  and  distributions  of 
the  state  of  Tennessee.  In  witness  whereof, 
T  have  hereunto  set  my  hand  at  Montgomery 
City,  Missouri,  this  28th  day  of  March,  1900. 
John  M.  Barrett. 

"State  of  Missouri,  County  of  Montgomery 
— ss.:  Be  it  remem tiered  that  on  the  28th  day 
of  March,  1900,  before  me,  a  derk  of  the  cir- 
cuit court  of  Montgomery  County,  Missouri, 
personally  came  John  M.  Barrett,  who  exe- 
cuted the  foregoing  instrument  of  writing  in 
my  presence  and  acknowledged  the  same  to 
be  his  free  act  and  deed  for  the  uses  and  pur- 
I)oses  therein  mentioned.  I  further  certify 
that  I  am  personally  acquainted  with  John 
M.  Barrett  and  that  his  signature  above  is 
genuine.  In  witness  whereof,  I  have  here- 
unto set  my  hand  and  affixed  my  official  seal. 
Done  at  my  office  in  Montgomery  City,  Mis- 
souri, on  the  day  and  year  first  above  men- 
tioned. Thos.  T.  Johnson,  Clerk  of  the  Cir- 
cuit Court." 

Upon  the  receipt  of  these  papers  thus  exe- 
cuted, the  defendant  proceeded  to  Gallatin, 
Tenn.,  and  a  decree  was  entered  in  the  chan- 
cery court  directing  the  payment  to  defend- 
ant as  attorney  of  plaintiff,  the  sum  of 
$573.80.  after  the  collection  of  which  defend- 
ant returned  to  Montgomery  county.  De- 
fendant later  collected  the  further  sum  of 
$8tf.20,  again  visiting  Gallatin  for  such  par- 
pose. 

This  action  was  brought  to  the  May  term, 
1902,  of  the  circuit  court  of  Montgomery 
county.  The  petition  originally  contained 
two  counts,  but  a  demurrer  was  sustained  to 
the  first  count  The  second  count  is  as  fol- 
lows: "Plaintiff,  for  further  and  separate 
cause 'Of  action  against  the  defendant,  states 
that  plaintiff's  son  Arthur  Barrett  died  Intes- 
tate about  October,  1898,  owning  a  large 
amount  of  personal  property  in  the  county 
of  Sumner,  in  the  state  of  Tennessee,  and 
the  said  property  was  duly  administered 
upon  in  said  county  and  state,  and  that  the 
proceeds   thereof,   after   deducting   all   cost 
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of  administration,  amonnted  to  the  net  snm 
of  $626.40,  and  that,  under  the  laws  of  de- 
scent of  the  state  of  Tennessee,  plaintiff 
was  and  Is  the  sole  heir  of  said  Arthur  Bar- 
rett, deceased,  as  to  all  property  owned  by 
said  Arthur  Barrett,  deceased,  at  the  time 
of  his  death,  In  said  county  of  Sumner  and 
state  of  Tennessee.  Plaintiff  further  states 
that  about  April,  1900,  defendant  agreed  to 
go  to  Sumner  county,  Tennessee,  as  attorney 
for  plaintiff,  and  collect  the  money  due  plain- 
tiff from  said  estate  of  Arthur  Barrett,  de- 
ceased, in  said  county  and  state,  and  that 
defendant  requested  plaintiff  to  give  him 
written  authority  to  collect  said  money. 
Plaintiff  states  that  defendant  thereupon 
prepared  two  written  Instruments,  which  he 
represented  to  plaintiff  were  for  the  purpose 
of  authorizing  defendant  to  collect  said 
money  for  plaintiff;  that  defendant  read 
over  one  of  said  written  instruments  to  plain- 
tiff, which  said  Instrument  contained  author- 
ity to  defendant  to  collect  said  money  for 
plaintiff,  and  nothing  more,  and  that  defend- 
ant represented  to  plaintiff  that  said  other 
written  instrument  was  a  copy  of  the  one  so 
read  over;  that  thereupon  plaintiff,  relying 
upon  said  statement  of  defendant,  signed  and 
aclcnowledged  both  of  said  written  Instru- 
ments, leaving  them  In  the  possession  of  de- 
fendant, and  that  in  truth  and  In  fact  the 
one  of  said  written  instruments  that  was  not 
read  over  to  him  purported  to  be  an  assign- 
ment, for  value  received,  of  all  of  plaintiff's 
right,  title,  and  interest  In  the  estate  of  Ar- 
thur Barrett,  deceased,  wherever  located,  to 
defendant;  and  that  plaintiff  did  not  discover 
that  said  written  instrument  purported  to  be 
an  assignment  until  November,  1901.  Plain- 
tiff further  states  that  said  alleged  assign- 
ment was  based  on  no  consideration  what- 
ever. Plaintiff  further  states  that  defendant 
thereafter  proceeded  to  collect  all  the  inter- 
est of  plaintiff  in  the  estate  of  Arthur  Bar- 
rett, deceased,  in  the  county  of  Sumner  and 
state  of  Tennessee,  amounting  to  the  sum  of 
(626.40,  and  that  defendant  has  failed  and 
refused,  and  still  refuses,  to  pay  same  over 
to  plaintiff,  but  claims  the  ownership  there- 
of under  said  alleged  assignment  Plaintiff 
further  states  that  said  written  Instrument 
purporting  to  be  an  assignment  is  now  In  the 
possession  of  defendant,  and  that  defendant 
has  refused  to  permit  plaintiff  to  talce  a  copy 
of  same,  and  that  plaintiff  is  therefore  nnable 
to  set  the  same  out  in  full  In  this  petition. 
Plaintiff  further  states  that  defendant  is  an 
attorney  at  law,  and  that  immediately  after 
the  death  of  Arthur  Barrett,  deceased,  plain- 
tiff consulted  defendant  with  reference  to  in- 
stituting an  administration  on  said  Arthur 
Barrett's  estate  In  Montgomery  county,  Mis- 
souri, and  that,  at  the  Instance  of  plaintiff, 
defendant  prepared  and  filed  in  the  probate 
court  the  necessary  papers  to  Institute  said 
administration,  and  that  thereafter  defend- 
ant acted  in  the  capacity  of  attorney  for  the 
public  administrator  of  Montgomery  county. 


lillssouri.  In  the  matter  of  said  estate,  and 
was  acting  In  that  capacity  at  the  time  plain- 
tiff signed  said  alleged  assignment,  and  that 
defendant  was  familiar  with  the  condition 
and  value  of  said  estate,  both  In  Montgomery- 
county,  Missouri,  and  Sumner  county,  Ten- 
nessee. Plaintiff  further  states  that,  at  the 
time  said  alleged  assignment  was  signed  t^ 
plaintiff,  plaintiff  was,  on  account  of  his  age, 
physical  infirmities,  and  lack  of  Icnowledge 
of  business  affairs.  Incapable  of  properly  at- 
tending to  complicated  matters  of  business, 
and  that,  having  confidence  in  defendant,  be 
relied  upon  the  advice  and  statement  of  de- 
fendant In  signing  the  two  written  Instru- 
ments aforesaid.  Plaintiff  further  states 
that  the  rules  of  common  law  afford  him  no 
adequate  relief  in  the  premises.  Wherefore 
plaintiff  prays  the  court  that  said  written  in- 
strument purporting  to  be  an  assignment  be 
ordered  delivered  up  and  canceled,  and  for 
naught  held,  and  also  for  a  judgment  against 
the  defendant  for  said  sum  of  $626.40  col- 
lected by  defendant  in  the  state  of  Tennessee, 
aforesaid,  with  six  per  cent,  interest  from 
the  date  of  the  filing  of  this  petition,  and  for 
such  other  orders.  Judgments,  and  decrees 
as  may  to  the  court  appear  Just  and  proper." 

Defendant  made  answer  to  the  second 
count,  first,  by  way  of  general  denial;  and, 
next,  by  the  specific  allegation  that  he  bougbt. 
without  reservation,  the  entire  Interest  of 
plaintiff  in  and  to  the  estate  of  Arthur  Bar- 
rett, deceased,  wherever  situate.  A  trial 
was  had  before  the  court,  wlilch  rendered 
Judgment  for  defendant,  and  plaintiff  has  ap- 
pealed to  thi«  court 

The  record  is  made  up  chiefiy  of  the  testi- 
mony of  the  opposing  parties,  including  their 
oral  testimony  at  the  trial  and  their  deposi- 
tions prior  to  the  hearing.  The  plaintiff  testi- 
fied and  deposed  that  he  was  bom  in  April. 
1834;  that  at  the  time  of  the  death  of  his  son 
the  estate  of  the  latter  consisted  of  the  jewel- 
ry and  money  sent  with  his  body  to  Montgona- 
ery  City,  and  the  amount  of  wages  accrued 
in  the  hands  of  Gardner  &  Son  in  Tennessee. 
In  whose  employ  the  deceased  was  when  he 
met  his  death;  that  he  had  employed  defend- 
ant to  collect  the  money  coming  to  him  in 
Tennessee,  having  talked  to  him  about  It,  and 
also  with  Powell,  the  administrator;  and 
that  Powell  had  said  that  he  did  not  believe 
he  could  get  it  Plaintiff  further  narrated: 
That  in  March,  1902,  he  met  defendant  at  the 
depot  at  Warrenton,  where  witness  was  then 
residing,  shook  hands  with  him,  and,  in  re- 
sponse to  an  invitation  to  take  a  walk  ni»- 
town,  accompanied  him  to  an  ofBce,  where  de- 
fendant began  preparing  upon  a  typewriter 
something  in  the  form  of  a  sale  by  witness. 
who  then  protested  he  was  selling  nothing, 
and  defendant  then  destroyed  what  he  had 
written,  and  asked  plaintiff  to  accompany 
him  to  Montgomery  City,  upon  which  he  re- 
pUed  he  would  have  to  go  to  the  hotel  and 
get  some  money,  and  defendant  answered  that 
be  would  get  bis  ticket;  and  thereupon  he  ac- 
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companled  defendant  to  hla  office,  at  Mont- 
gomery City,  where  the  papers  were  drawn, 
port  of  which  were  read  over  to  plaintiff,  and 
then  tbey  proceeded  to  the  office  of  the  cir- 
cuit clerk,  where  the  plaintiff  acknowledged 
bis  signatures.  That  the  defendant  read  but 
a  single  paper,  but  plaintiff,  tliinking  it  was 
all  right,  signed  two  papers,  and  defendant 
said  he  would  collect  the  money  for  him;  that 
he  would  send  him  a  draft  when  he  got  back 
after  its  collection.  But  plaintiff  answered 
that  he  did  not  want  a  draft,  but  would  go 
up  to  Pike  county  pretty  soon;  and  later, 
hearing  nothing  from  him,  be  returned  and 
asked  defendant  about  the  affair,  and  he  said 
that  he  had  collected  only  a  part,  and  to  wait 
until  he  could  collect  tbe  balance;  tliat  be 
thought  he  could  collect  the  balance  pretty 
soon;  and  tliat  he  would  send  him  a  draft. 
But  again  plaintiff  told  him  that  he  should 
not  send  a  draft;  that  be  would  return  for 
the  money.  That  in  the  meantime  he  had 
moved  from  Warrenton  to  Truxton,  and  that 
when  be  again  saw  defendant,  in  the  fall  of 
1901,  at  his  office,  and  told  him  he  had  come 
to  get  the  money,  defendant  replied  that  be 
did  not  owe  him  anything;  that  be  bad 
bought  .all— to  which  defendant  answered  that 
be  had  bought  what  was  in  tbe  hands  of 
Powell,  in  Montgomery  City,  only;  and  de- 
fendant ordered  him  out  of  the  office,  and  tliis 
suit  followed.  Plaintiff  further  stated:  That 
when  defendant  met  him  at  WaiTenton,  he 
told  him  he  could  get  the  money  for  him. 
That  at  that  time  he  did  not  know  or  re- 
member that  the  administration  was  pending 
on  bis  son's  estate  in  Tennessee.  That  at 
tbe  time  he  sold  to  defendant  he  needed 
money,  as  be  wanted  to  go  to  St.  Louis  to 
have  bis  eyes  treated.  That  he  never  tried 
to  sell  his  Interest  in  the  estate  to  Powell, 
but  bad  applied  to  Powell  for  a  portion  of  tbe 
money  in  his  bands,  and  Powell  had  refused 
to  advance  him  any,  but  referred  him  to  de- 
fendant to  purchase  his  Interest,  and  he  there- 
upon went  to  defendant  for  that  purpose. 
That  at  the  time  he  was  negotiating  with 
defendant  to  sell  his  interest  in  the  estate  of 
bis  son,  he  did  not  understand  he  was  selling 
all  Ills  interest,  nor  did  he  ever  tell  any  one 
that  he  had.  That  he  did  not  then  think  tbe 
Tennessee  money  would  be  paid  into  tbe 
bands  of  Powell,  or  be  would  not  have  taken 
^75  for  his  share  in  the  estate,  although  be 
then  needed  money  badly.  That  he  saw  de- 
fendant twice  respecting  the  sale  of  his  in- 
terest to  him  In  September,  before  he  execut- 
ed tbe  first  assignment,  for  which  he  received 
$75,  but  tliat  it  was  not  at  his  suggestion 
tbat  tbe  consideration  was  omitted.  That  at 
tbe  time  he  employed  the  defendant  to  go  to 
Tennessee  to  collect  tbe  money,  he  had  made 
no  agreement  for  the  amount  he  was  to  pay 
bim.  The  defendant  had  said  be  would  go 
for  whatever  was  right,  and  tbat  was  all 
there  was  about  it.  That  tbe  defendant 
asked  no  money  for  his  expenses  to  Tennes- 
see.   Tbat  be  knew  at  tliat  time  there  was 


considerable  money  in  Tennessee,  but  not  tbe 
exact  amount.  That  he  then  supposed  tbe 
money  was  still  in  Oardner's  hands.  That 
at  the  time  he  acknowledged  the  papers  be- 
fore the  circuit  clerk,  be  thought  they  were 
papers  authorizing  the  defendant  to  collect 
tbe  money  for  witness.  That  in  signing  the 
papers  at  that  time  he  supposed  that  defend- 
ant knew  his  business.  That  in  May  follow- 
ing be  told  defendant  he  required  some  mon- 
ey, and  defendant  replied  tbat  he  bad  only 
collected  part  of  tlie  money,  and  that  be 
could  not  let  blm  have  any  of  it  until  be  got 
it  all,  and  finally  banded  defendant  |1.60. 
That  this  was  about  two  months— perhaps 
tltree  months— after  the  28th  of  March,  ISOO. 
That  at  the  time  he  sold  hla  share  in  tbe  es- 
tate in  Montgomery  cotmty,  he  thought  it 
would  be  about  (150.  At  the  time  he  signed 
the  papers  in  March,  no  money  or  other  con- 
sideration was  paid  to  him,  but  that  he 
thought  defendant  was  honest,  and  would  do 
right  to  him  as  soon  as  he  got  the  money. 

The  defendant  deposed:  That  be  had 
known  John  M.  Barrett  all  his  life.  That 
soon  after  the  bnrial  of  Arthur  Barrett  in 
Montgomery  county,  in  September,  1898, 
plaintiff  and  bis  son  Boone  consulted  him 
respecting  the  settlement  of  the  estate  of 
the  deceased.  That  he  advised  Boone  and 
bis  father  regarding  the  most  economical 
way  of  disposing  of  the  estate,  and  had  sug- 
gested an  administrator,  and  finally  pre- 
pared an  affidavit  for  plaintiff  and  his  son, 
which  was  signed  either  before  him  or  befote 
an  officer  of  the  probate  court,  and  filed  in 
tbe  probate  court,  and  Powell  took  charge  of 
tbe  estate.  At  this  time  plaintiff  stated  that 
plaintiff's  wife  bad  received  a  draft  from 
New  York  for  $1,000,  which  she  would  not 
give  np,  and  tbat  she  had  given  her  son 
Bailey  $500,  and  had  deposited  $500  in  the 
Union  Savings  Bank.  Tbe  administrator, 
upon  taking  charge  of  the  estate,  notified  this 
bank  not  to  pay  the  money  to  Mrs.  Barrett, 
claiming  it  as  part  of  tbe  estate  of  the  de- 
ceased; and  later  the  defendant  obtained  a 
check  from  Mrs.  Barrett,  and  collected  it 
from  tbe  bank.  That  he  had  brought  suit 
for  the  administrator  against  Mrs.  Barrett 
and  Bailey  for  the  money  she  bad  given  to 
Bailey,  and  for  $430  worth  of  jewelry  re- 
ceived, and  recovered  Judgment  for  $930 
against  them;  defendant  representing 
Thomas  J.  Powell,  administrator.  In  such 
action.  That  in  September,  1899,  plaintiff 
approached  him  on  several  occasions  to  pur- 
chase his  interest  in  his  son's  estate,  stat- 
ing that,  if  defendant  would  not  buy,  some 
one  else  would,  and  be  finally  bought  his 
interest  at  $75;  and  at  this  time  plaintiff 
was  in  normal  condition,  and  knew  the  dif- 
ficulties connected  with  the  estate.  That  be 
had  tried  to  sell  it  to  Powell,  who  refused 
because  he  was  administrator,  and  had  re- 
ferred him  to  witness,  Tbat  lie  told  de- 
fendant it  might  be  to  his  Interest  to  hold 
his  share  and  not  sell  it    That  he  told  plaln- 


Digftized  by  VjOOQIC 


870 


78  SOUXHWBSTBBN  BBPORTBB. 


(Mo. 


tiff  that  he  knew  the  condition  of  the  estate 
in  Tennessee  pretty  well,  as  he  had  gathered 
it  from  Powell,  and  the  estate  was  mixed 
up  down  there,  and  they  could  not  tell  heads 
or  tails  where  it  was  going,  nor  how  much 
would  be  gotten  out  of  it;  and,  when  de- 
fendant finally  bought,  defendant  said,  "I 
won't  give  you  a  dollar  more  than  $75  for 
your  interest  in  the  estate  of  Arthur  Barrett, 
deceased,  l>oth  in  Missouri  and  Tennessee— 
the  whole  estate."  That  at  the  time  he  had 
said  to  defendant  that,  if  the  assignment  wAs 
not  full  enough,  he  could  expect  a  more 
perfect  assignment.  That  Powell  was  ad- 
ministrator, and  had  corresponded  with  the 
attorney  for  Gardner  &  Son,  with  which 
correspondence  both  be  and  plaintiff  were 
then  familiar,  and  that  Powell  had  received 
a  letter  from  Gardner  stating  that  plaintiff 
was  entitled  to  the  fund  in  Tennessee,  and 
that  Barrett  had  so  informed  him.  That  the 
letters  the  administrator  had  received  left 
the  impression  upon  both  the  administrator 
and  witness  that  it  would  be  but  a  short 
time  until  Powell  would  receive  the  money 
owed  by  the  Gardners,  until  February,  1900, 
when  Powell  received  a  letter  from  them 
stating  that  the  matter  had  been  closed  by 
payment  of  the  money  to  the  clerk  and 
master  In  chancery,  until  which  time  the 
impression  prevailed  that  the  money  would 
be  paid  into  the  bands  of  Powell.  Up  to 
the  spring .  of  1000  there  was  no  question, 
and  up  to  the  receipt  of  Gardner's  last  letter 
there  had  been  no  question,  but  that  the 
money  would  be  paid  over  to  Powell,  as  ad- 
ministrator, and  that  all  those  Interested  in 
the  estate  would  participate  in  its  distribu- 
tion. That  he  did  not  find  oat  for  certain 
until  he  went  to  Gallatin,  Tenn.,  that  the 
money  would  not  be  paid  into  the  hands  of 
Powell  as  administrator.  That  Powell  had 
become  dissatisfied  with  the  way  in  which 
affairs  were  progressing  in  Tennessee,  and 
that  witness  went  to  Warrenton  to  see  plain- 
tiff, and  informed  him  he  was  going  to  Ten- 
nessee, and  told  him  that  Powell  and  him- 
self had  talked  the  matter  over,  and,  if  he 
could  not  get  the  money  for  Powell,  he  would 
get  it  for  himself,  and  that  he  had  come 
to  plaintiff  to  procure  a  perfect  assignment 
or  bill  of  sale,  so  that  there  could  be  no 
question,  and  that  he  wanted  an  order  on 
Q.  W.  Boddle,  an  order  on  E.  S.  Gardner 
&  Son,  and  an  order  on  E.  S.  Gardner,  Jr., 
as  administrator,  so  that  there  would  be 
no  question  of  his  right  to  collect  the  money; 
adding  that,  if  he  succeeded  In  collecting  all 
the  money  in  the  hands  of  the  Gardners,  he 
would  make  a  present  of  $50  or  $30  to  plain- 
tiff, who  replied:  "All  right.  Whatever  you 
want  to  give  me  will  be  accepted.  It  is 
yours,  and  you  bought  it"  That  they  then 
proceeded  to  Peers'  office  to  draw  up  the 
necessary  papers,  but  on  arrival  they  found 
a  Smith  Premier  typewriter  machine,  which 
defendant  could  not  operate;  and,  finding 
further  that  they  would  not  have  time,  be 


so  Informed  Barrett,  and  destroyed  what 
he  had  written,  without  reading  it  to  Bar- 
i-ett,  and  asked  lUm  to  accompany  him  to 
Montgomery  City,  which  he  consented  to  do 
If  his  expenses  were  paid.  That  when  they 
arrived  at  Montgomery  City  they  went  to 
defendant's  office,  and  the  assignment  and 
other  papers  were  drawn  and  signed  in  dupli- 
cate. That  the  information  in  the  affidavit 
was  obtained  from  defendant  The  papeta 
were  all  dated  March  28,  1900,  and  read,  to 
plaintiff;  and  the  assignment  was  especially 
read  over  and  explained  to  him  by  defend- 
ant, and  he  fully  understood  IL  Plaintiff 
understood  every  paper  signed,  and  ttaey 
then  went  down  and  acknowledged  them, 
and  the  circuit  clerk  asked  plaintiff  if  the 
signatures  were  his,  and  if  be  was  acquainted 
with  the  contents,  or  something  to  that  ef- 
fect, and  Barrett  replied  that  he  understood. 
That  the  reason  for  obtaining  duplicates 
was  that  he  did  not  know  what  Gardner  & 
Son,  or  E.  8.  Gardner,  Jr.,  also,  would  -want, 
and  that  there  was  money  held  by  Gardner 
&  Son,  or  B.  S.  Gardner,  Jr.— something  over 
$200— and  the  assignment  was  fixed  ao  he 
could  use  it  with  Boddie,  the  clerk,  to  get  | 
what  money  was  In  bis  hands,  if  any,  and  I 
use  the  other  with  E.  S.  Gardner,  Jr.  That 
shortly  before  he  went  to  Gallatin,  Powell 
and  himself  had  visited  the  law  library  at  I 
St.  Louis,  examined  the  statutes  of  Tennes- 
see, and  discovered  that  in  Tennessee,  un- 
like Missouri,  the  father  inherited,  and  be 
jbtained  a  perfected  assignment,  so  that  bis 
own  interests  would  be  absolutely  protected. 
and  all  other  papers  he  took,  so  that  he 
would  have  no  trouble  In  collecting  the 
estate  If  they  refused  to  pay  it  to  Powell  as 
administrator.  That  he  took  all  these  papers 
when  he  went  to  Gallatin  on  his  first  trip,  j 
as  well  as  written  authority  from  Powell. 
That  he  went  to  Gallatin  representing 
Powell,  as  administrator  of  Arthur  Barrett's 
estate,  and  on  his  own  behalf  as  welL  That 
he  occupied  the  position  of  owner  and  at- 
torney. That  the  relation  of  attorney  and 
client  did  not  exist  between  plaintiff  and 
himself,  and  bad  never  existed,  except  in  sij  , 
far  as  to  draw  up  the  original  application  | 
for  an  administrator  was  concerned.  That  i 
Powell  advanced  $40  for  this  trip,  and  upon 
his  arrival  in  Tennessee  he  presented  the 
authority  of  Powell  to  the  attorney  at  Gal- 
latin, with  whom  they  had  corresponded,  and 
employed  to  assist  in  the  matter;  and  this 
attorney  (Bell  by  name)  took  defendant  over 
snd  presented  blm  to  Dismukes,  attorney  of 
the  Gardners,  who,  in  turn,  introduced  him 
to  the  clerk  and  master  in  chancery,  Boddie. 
That  he  showed  his  authority,  and  said  he 
was  there  to  get  the  money  for  Powell,  as 
administrator,  if  it  could  be  so  obtained,  and. 
if  not,  be  would  take  it  as  bis  own;  show- 
ing the  letter  of  authority  and  assignment. 
That  he  showed  the  different  orders  and 
assignments  to  the  attorney  of  the  Gardners. 
That  the  court  was  not  in  session,  and  finally. 
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after  consultation  between  tbe  parties  named, 
it  was  suggested  that  a  decree  be  prepared 
reciting  that  the  costs  of  the  court  and  ad- 
ministrator's expenses  should  first  be  paid, 
ana  the  balance  turned  over  to  defendant 
That  be  was  advised  that  the  statutes  of 
Tennessee  did  not  recognize  foreign  admin- 
istrators, and  the  estate  could  not  be  trans- 
ferred to  the  administrator  in  Missouri.  The' 
costs  and  expenses  were  computed,  and  a 
decree  drawn  and  put  on  record.  That  he 
received  from  the  master  in  chancery  $535.20, 
and  paid  his  attorney  $25;  collecting  the 
money  as  the  assignee  of  plalntUt  That  he 
next  saw  plalntUf  after  bis  return  on  May 
2d.  That  be  returned  April  3d.  That  when 
be  saw  plaintlfl,  about  the  1st  of  May,  he 
bad  no  conversation  with  bim  respecting  his 
trip  to  Tennessee,  but  was  requested  to  loan 
plaintlfl  $5.  That  he  told  plaintiff  he  did 
not  have  that  much,  but  gave  him  $3,  and 
plaintlfl  then  asked  what  success  he  bad  had 
in  Tennessee;  and  he  said  they  had  kept 
$300  which  they  ought  not  to  have  kept,  and 
that  be  would  have  to  make  a  fight.  That 
be  made  no  demand  then  for  any  money 
collected  tn  Tennessee.  That  he  saw  blm 
once  or  twice  after  that  on  the  street,  and 
spoke  to  him  casually.  That  he  never  made 
any  request  or  demand  until  about  October 
or  September,  when  be  came  into  the  office 
in  an  intoxicated  condition,  and  asked  bow 
much  of  the  money  received  in  Tennessee 
defendant  was  going  to  give  him,  and  he 
replied  that  he  did  not  owe  him  a  cent,  and 
plaintlfl  answered  that  he  knew  that,  but 
that  be  ought  to  give  him  something,  and 
defendant  further  answered  that  he  was  not 
able  to  give  him  any  money,  whereupon 
plaintlfl  became  angry;  and  that  he  ordered 
bim  out  of  the  office,  and  no  other  demand 
was  ever  made  on  him  for  the  Tennessee 
money.  On  cross-examination,  defendant 
said  that  In  a  deposition  he  had  testified 
that,  at  the  time  be  took  tbe  assignment 
from  plaintiff,  he  knew  the  father  inherited 
the  property  of  tbe  deceased  son  In  the 
state  of  Tennessee,  and  that  plaintiff  also 
knew  this  at  the  time,  and  so  stated;  that 
plaintiff  made  no  objection  at  any  time  to 
the  money  coming  into  Powell's  hands,  and, 
after  be  bought  his  interest,  made  no  ob- 
jection to  its  passing  Into  his  bands;  that 
in  bis  deposition  he  said  that  at  the  time  he 
bought  Barrett's  interest  he  knew  be  was 
tlM  only  one  who  would  participate  in  the 
Tennessee  estate,  and  was  entitled  to  in- 
herit all  in  the  bands  of  the  administrator 
in  Tennessee;  that  it  occurred  to  iiim  to 
obtain  the  assignment  in  March,  after  be 
bad  examined  the  statutes  of  Tennessee,  and 
found  tliat  the  statute  was  more  emphatic 
tban  be  thought  as  to  the  right  of  plaintiff 
to  the  wbole  estate;  that  the  statute  was 
more  emphatic  tban  the  information  obtained 
tbrongb  the  letter  from  Gardner  to  Powell 
of  September,  1898;  that  at  the  time  be 
bought    plaintiff's    Interest,    in    September, 


1899,  he  had  been  informed  of  tbe  receipt 
of  this  letter,  and  knew  its  contents,  and 
tbat  plaintiff  then  bad  the  same  Information; 
that  he  did  not  then  luiow  tbat  plaintiff  con- 
sidered tbat  the  money  which  liad  accrued 
imder  the  contract  of  bis  minor  son  would 
come  to  him  by  law,  and  did  not  know  that 
it  formed  part  of  the  boy's  estate;  tliat 
plaintiff  had  said  be  had  no  objection,  and 
made  no  objection  to  this  money  going  into 
the  estate  of  his  son  in  this  state;  that  the 
suggestion  to  pkiintlff  when  he  took  bis  as- 
signment in  September,  1899,  that  he  might 
later  want  a  more  complete  or  full  assign- 
ment, arose  from  the  knowledge  of  the  estate 
in  Tennessee;  that  the  estate  was  supposed 
to  come  to  Missouri;  that  that  seemed  to 
be  the  advice  of  the  lawyer  and  Powell  and 
of  Gardner,  but  that,  in  case  of  any  trouble, 
he  wanted  a  perfect  assignment;  that  be 
did  not  draw  a  perfect  instrument  In  the 
first  place  because  plaintiff  wanted  to  return 
on  the  afternoon  train,  and  it  took  some 
time  to  draw  up  the  assignment;  that  he 
thought  the  assignment  of  September,  1899, 
was  complete  and  full,  but  that  other  people 
who  bad  to  be  consulted  might  not  consider 
such  assignment  a  full  assignment 

The  record  of  the  decree  of  the  chancery 
court  of  Sumner  county,  Tenn.,  dated  March 
31,  1901,  recited  that  the  administrator  had 
in  his  hands  of  the  estate  of  Arthur  Barrett 
the  sum  of  $1,093,  from  which  deducting  ex- 
pense of  administration,  $305.50,  left  a  bal- 
ance due  the  estate  of  $787.50,  of  which  tbe 
administrator  had  paid  into  the  chancery 
court  $573.80,  and  that  it  further  aKiearing 
to  tbe  satisfaction  of  the  court  that  Claude  R. 
Ball,  an  attorney,  represented  the  Missouri  ad- 
ministrator, Thomas  J.  Powell,  and  also  John 
M.  Barrett  father  of  Arthur  Barrett,  deceas- 
ed, and  that  said  Ball,  as  attorney  for  such 
parties,  had  filed  with  tbe  d^rk  and  master 
in  chancery  of  tbe  court  bis  written  authority 
and  power  to  receive  and  receipt  for  the  fund 
then  on  hand,  and  that  John  M.  Barrett  be- 
ing tbe  legal  heir  of  his  son,  was  entitled  to 
such  fund,  it  was  ordered  and  decreed  by  tbe 
court  that  the  clerk  and  master  in  fchancery 
pay  over  to  Claude  R.  Ball,  as  attorney  for 
John  M.  Barrett  the  fund  due  tbe  estate,  tak- 
ing his  receipt  as  attorney  of  John  M.  Barrett 
for  same,  said  Ball,  as  attomey,  also  to  exe- 
cute to  the  clerk  and  master  his  receipt  for 
the  amount;  but  said  receipt  thus  executed 
should  not  be  taken  in  full  settlement  due 
said  Ball  as  attorney  for  John  M.  Barrett 
for  tbe  reason  there  appeared  from  tbe  rec- 
ord of  tbe  county  court  to  have  been  a  mis- 
take as  to  the  amount  due  from  E.  S.  Gard- 
ner, Jr.,  the  administrator,  to  the  estate  of 
Arthur  Barrett  deceased  (the  court  being  of 
the  opinion  that  said  administrator  bad  fail- 
ed to  pay  In  all  that  was  due  by  blm),  and 
that  the  decree  was  not  Intended  to  adjudicate 
the  matter,  but  the  amount  of  this  discrep- 
ancy was  held  In  abeyance  for  further  ad- 
judication, and,  whatever  such  balance  might 
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be  ascertained  to  be  due  by  the  adminiatrator, 
he  was  autborized  and  directed  to  pay  into 
court,  talte  a  receipt  of  tlie  clerk  and  master 
therefor,  and  the  clerk  and  master,  upon  re- 
ceipt of  such  fund,  should  transmit  same  to 
Claude  R.  Ball,  at  Montgomery  City,  and 
take  his  receipt  for  the  same.  Defendant  fur- 
ther testified  that  he  was  present  when  the 
decree  was  drawn  up  and  entered  in  the 
court,  but  the  decree  was  written  up  by  Dls- 
mukes;  that  when  he  went  to  Tennessee,  in 
March,  1901,  he  receipted  for  $555.20,  paying 
Bell  $25;  that  he  did  not  know  whether  Bell 
receipted  to  him  therefor  as  attorney  in  the 
case  of  Ball  v.  Barrett,  but  the  receipt  would 
speak  for  itself;  that  Bell  did  not  receipt  to 
him  as  assignee  of  John  M.  Barrett;  that  he 
did  not  ask  him  to;  that  he  cared  nothing 
about  it;  that  he  accepted  the  $565.20  after 
the  decree  ordered  It  paid  over  to  him  as  at- 
torney for  John  M.  Barrett;  that  he  returned 
to  Tennessee  in  March,  1901,  and  collected 
$98.20  from  the  administrator  of  Arthur  Bar- 
rett, making  a  total  in  all  of  $785.40,  for 
which  he  had  given  $75;  tliat  at  the  time 
he  bought  of  Barrett  (September,  1899)  be 
had  no  reason  to  believe  he  would  collect 
more  than  he  had  collected,  or  that  there 
would  be  more  coming  to  Barrett  from  Ten- 
nessee; that  estimating  the  amount  in  Ten- 
nessee at  $1,093,  and  allowing  $200  expenses, 
the  heirs  would  be  entitled  to  $300  and  odd 
apiece,  upon  the  theory  that  the  Tennessee 
property  should  come  In  and  be  divided 
equally  between  the  heirs  in  Missouri;  that 
at  the  time  he  bought  from  Barrett  he  knew 
that  the  law,  according  to  Mr.  Gardner,  was 
that  Barrett  alone  would  inherit  In  Tennes- 
see, but  everythhig  then  tended  to  the  turn- 
ing over  of  the  money  to  Powell;  that  at  the 
time  of  the  first  assignment  he  knew  the 
amount  in  th^  hands  of  the  administrator, 
Fowell,  and  that  he  and  Powell  had  comput- 
ed the  amount  In  settling  the  Judgment 
against  Mrs.  Barrett  and  Bailey  Barrett  be- 
fore the  assignment  in  September,  1899;  that 
although  he  knew  that  the  law  obtained  that 
plaintiff  would  inherit  all  the  money  in  Ten- 
nessee, and  that  an  administrator  had  been 
therein  appointed,  he  was  under  the  impres- 
sion that  It  was  going  to  Powell's  hands,  to 
be  divided  between  the  heirs  equally,  be- 
cause no  objection  was  being  made  by  any- 
body; that  after  collecting  $555.20  he  re- 
mained In  Gallatin  two  days;  that  he.  had 
protested  to  Dismukes  that  he  did  not  rep- 
resent Barrett  as  attorney,  but  that  he  rep- 
resented Powell,  but  Dismukes  said  the  de- 
cree was  drawn  in  that  form,  and  it  did  not 
amount  to  anything,  and  that  his  authority 
was  on  file,  and  he  had  his  assignment,  and 
that  it  did  not  make  any  difference. 

A.  W.  Lafferty,  for  appellant    Basil  Rosen- 
berger,  for  respondent. 

HEYBURN,   3.    (after  stating  the  facts). 
From  the  record,  the  history  of  the  transac- 


tion herein  sought  to  be  annulled  may  be  thus 
outlined:  In  September,  1898,  having  been 
consulted  by  plaintifr  regarding  tlie  estate  of 
his  son  Arthur  Barrett,  then  lately  deceased, 
the  defendant  prepared  an  affidavit  for  sig- 
nature of  plaintitf  and  his  son,  which  was 
filed  In  the  probate  court,  and  the  public  ad- 
ministrator directed  to  take  charge  of  the 
estate;  defendant  being  employed  by  Pow- 
ell, and  conducting  one  or  several  suits  on 
his  behalf,  as  such  administrator,  tor  the  re- 
covery of  assets  of  the  estate.  In  September, 
1899,  for  the  sum  of  $76,  plaintiff  executed 
an  assignment  to  defendant,  by  virtue  of 
which  defendant,  as  assignee,  had  collected 
$136  from  Powell  as  the  distributive  share 
of  plaintifr  in  the  estate  in  Missouri.  In 
March,  1900,  having  first  ascertained  by  tele- 
phone communication  that  plaintUT  was  in 
Warrenton,  defendant  met  plaintiff  there,  and 
at  his  own  expense  took  him  to  his  office,  at 
Montgomery  CTity,  where  the  second  or  full 
assignment,  with  the  accompanying  orders, 
were  drawn  by  defendant,  signed  by  plain- 
tiff, and  acknowledged  before,  and  certified 
to  by,  the  clerk  of  the  circuit  court.  The 
latter  states  that  be  knew  nothing  of  the  con- 
tents of  the  instruments,  and  they  were  not 
read  over  to  plaintiff  in  his  presence,  but  be 
asked  plaintiff  the  usual  question— whether 
he  had  signed  them— and  he  answered  in  the 
affirmative.  Armed  with  the  authority  con- 
tained in  these  Instruments,  as  well  as  nnder 
power  of  attorney  from  Powell  as  administra- 
tor, defendant  proceeded  to  Tennessee,  and 
after  a  delay  of  two  days  a  decree  was  pre- 
pared by  the  local  attorneys— one  acting  in 
the  Interest  of  the  Tennessee  administrator, 
and  one  tmder  eo^iloyment  by  defendant  and 
Powell— by  the  terms  of  which  $573.80  was 
ordered  to  be  paid  to  defendant  as  attorney 
of  John  M.  Barrett  as  the  legal  heir  of  his 
son.  This  decree  was  entered  of  record  in 
the  chancery  court  of  Sumner  county,  and 
the  sum  therein  named  was  by  the  clerk  and 
master  in  chancery  paid  to,  and  receipted  for 
by,  defendant  At  the  time  of  the  first  as- 
signment, by  correspondence,  defendant  knew 
that  under  the  laws  of  Tennessee  the  father 
inherited  the  estate  of  the  son  under  the  con- 
ditions herein  presented.  Plaintiff  disclaim- 
ed any  knowledge  then  or  later  of  administra- 
tion in  Tennessee,  but  believed  be  was  enti- 
tled by  law  to  the  sum  of  money  r^resenting 
the  unpaid  earnings  of  his  minor  son.  There 
is  no  dispute  respecting  the  affair  thns  far, 
except  that  plaintiff  was  charged  by  defend- 
ant with  knowledge  of  the  pendency  of  ad- 
ministration in  Tennessee,  and  acquiescence 
in  the  payment,  if  practicable,  of  all  assets  to 
the  Missouri  administrator,  for  distribution 
under  the  laws  of  Missouri,  which  would 
have  resulted  in  great  loss  to  plaintiff. 

In  determining  whether  a  court  of  equity 
should  annul  a  transaction  such  as  Is  here 
presented,  many  elements  enter  into  consider- 
ation, some  of  which  alone  would  not  warrant 
equitable  interposition,  but  which,  united  and 
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concurring,  will  present  together  snch  a  situa- 
tlou  as  to  make  It  the  duty  of  the  court  to 
afford  relief.    Mere  inadequacy  of  price  Is 
not  per  se  a  ground  recognized  In  equity  as 
sutHclent  for  avoiding  a  sale,  for  If  parties 
ore  not,  from  attending  circumstances,  under 
personal  disability,  they  are  free  to  dispose 
of   their  property  upon  such  terms  as  they 
may  elect,  and  whether  such  transactions  are 
prudent  or  profitable  are  questions  not  to  be 
decided  by  courts  of  justice,  but  by  the  par- 
ties directly  concerned.    But  if  the  Inade- 
quacy of  consideration  be  gross,  and  this  fea- 
ture combines  with  the  further  incidents  of 
old  age,  confidential  relations,  or  great  men- 
tal Inequality  between  the  respective  luirties, 
a  court  of  equity  should  not  hesitate  to  Inter- 
fere.   The  proof  shows  that  the  plaintiff  Is  a 
man  approaching  70  years  of  age,  impaired 
In  sight,  in  feeble  physical  condition,  shift- 
less.  Ignorant,    and   irregular  In   his  habits, 
while  defendant  is  a  member  of  a  learned  pro- 
fession, and  had  acquired  the  familiarity  he 
possessed  with  the  condition  of  the  assets  of 
Arthur  Barrett's  estate  as  the  direct  result 
of  the  professional  conference  had  with  him 
by  plaintiff,  and  the  consequent  administra- 
tion In  Missouri.    The  rule  Is  well  settled 
that  there  is  no  class  of  transactions  respect- 
ing which  courts  of  equity  are  more  Jealous 
or  scan  more  critically  than  dealings  between 
clients  and  attorneys,  and,  where  an  attorney 
bargains  with  a  client  to  his  own  advantage. 
It  devolves  npon  the  attorney  to  show  that  he 
fully  and  faithfully   discharged   his  duties, 
'Without  misrepresentation  or  concealment  of 
any  material  fact,  and  the  client  was  fully 
Informed  of  the  extent  and  character  of  his 
rights  and.. interests  in  the  subject-matter  of 
the  transaction  and  the  effect  of  the  contract, 
and  so  situated  as  to  deal  at  arm's  length 
with  his  counsel.    That  this  doctrine  is  so 
well  established  as  .to  require  no  authority  in 
support  would  doubtless  be  conceded  by  de- 
fendant, but  its  application  herein  is  ques- 
tioned, as  the  existence  of  the  relations  of  at- 
torney and  client  between  the  parties  was 
alleged  to  have  ceased  prior  to  the  date  of  the 
transaction.    But  it  has  been  well  said  that, 
wliere  a  relation  which  presupposes  an  as- 
cendant or  controlling  influence  by  one  party 
on  the  mind  of  the  other  has  existed,  the  in- 
fluence acquired  by  such  relation  may  extend 
more  or  less  after  the  period  of  Its  termina- 
tion, and  when  such  is  the  case  the  trans- 
action will  be  scrutinized  with  the  same  jeal- 
ousy as  If  the  relation  had  continued.    Mason 
▼.  Ring,  2  Abb.  Prac.  (N.  8.)  322;   Id.,  3  App. 
Dec.  210.    In  the  application  of  these  well- 
recognized  principles  to  the  case  herein  pre- 
sented, a  court  of  equity  should  not  turn  a 
deaf  ear  to  snch  an  appeal  for  relief.    "It 
would  be  doing  violence  to  the  name  and  prin- 
ciples upon  which  courts  of  equity  have  been 
bullded  Into  our  system  of  jurisprudence  to 
refuse  the  plalntlfl  the  relief  he  asks  for  In 
such  case."    Oottschalk  v.  Klrcher,  109  Mo. 
186,  17  S.  W.  905. 


The  cause  will  be  remanded,  with  dl.ectlons 
to  the  lower  court  to  order  an  accounting  by 
defendant,  and  after  allowing  defendant  cred- 
it for  the  reasonable  and  proper  expenses  and 
costs  of  the  journeys  to  Tennessee,  and  for 
his  professional  services  rendered  in  collect- 
ing the  funds  In  Tennessee,  that  a  judgment 
be  rendered  ogahist  defendant  for  the  balance 
of  the  total  amount  collected  In  Tennessee, 
with  Interest  from  the  date  of  filing  the  peti- 
tion herebi. 

BLAND,  P.  J.,  and  GOODS,  J^  concur. 


ZUENDT  V.  DOERNEB. 

(Court  of  Appeals  at  St   Lonis,   Mo.     March 

31,  1908.) 

NOTES  —  TRANSFER  —  TITLB  BY  ESTOPPEL  — 
CONSIDERATION  —  SUFFICIENCY  —  SURREN- 
DER OF  OLD  NOTE— SURETYSHIP— CONSID- 
ERATION—SURRENDER  OF   COLLATERAL. 

1.  Where  the  maker  of  a  note  Induced  de- 
fendant. Into  whose  hands  the  note  had  come, 
without  any  legal  devolution  of  title,  on  the 
death  of  the  payee,  to  surrender  it,  and  plain- 
tiff induced  her  to  surrender  collateral  pledged 
to  secure  its  payment,  in  reliance  on  a  new 
note  executed  by  the  maker  and  secured  by 
plaintiff,  plaintiff  was  estopped  to  deny  defend- 
ant's title  to  the  surrendered  note. 

2.  The  surrender  and  cancellation  of  an  old 
note  Is  sufficient  consideration  .for  the  execu- 
tion of  a  new  one  given  In  lien  thereof. 

3.  The  surrender  of  stock  pledged  to  secure 
the  payment  of  a  note  is  sufficient  considera- 
tion to  support  the  signature  of  a  surety. 

Appeal  from  St  Louis  Circuit  Court;  H. 
D.  Wood,  Judge. 

Action  by  Emllle  Zuendt  against  Eliza 
Doemer.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

The  suit  is  to  recover  $350,  plalntitrs  part 
of  rent  on  certain  premises  In  the  city  of 
St  Louis,  which  the  defendant  collected 
and  withheld  from  plaintiff.  The  answer  set 
up  a  counterclaim,  to  wit,  a  note  for  $2,000, 
dated  July  8,  1895,  payable  to  defendant, 
and  executed  by  plaintiff  and  her  husband, 
Adelbert  Zuendt.  The  reply  admitted  the 
execution  of  the  note,  alleged  that  it  was 
given  without  consideration,  and  set  out  cir- 
cumstantially the  facts  upon  which  plaintiff 
relied  to  show  that  the  note  was  without 
consideration.  These  facts  will  be  noticed 
later  on.    The  reply  was  a  general  denial. 

The  issues  were  submitted  to  the  court. 
Bitting  as  a  Jury.  On  the  trial,  defendant 
conceded  plaintiff's  claim,  and,  in  support 
of  her  counterclaim,  offered  and  read  in  evi- 
dence the  following  promissory  note  and 
writing,  showing  the  pledge  of  20  "shares  of 
shoe  stock  as  collateral  security  for  the  pay- 
ment of  the  note: 

"$2,000.  Jefferson  City,  Mo.,  July  8,  1895. 
Three  years  after  date  we  promise  to  pay 
to  the  order  of  Mrs.  Eliza  Doemer  of  St 
Louis,  Mo.,  two  thousand  dollars,  for  value 
received,  negotiable  and  payable,  without  de- 

f  2.  Se«  Bills  and  Notes,  vol.  1,  Cent.  Dig.  |  ISt. 


Digitized  by  VjOOQIC 


874 


78  80UTHWBSTBRN  REPORTEB. 


(Mo. 


falcatlon  or  discount,  with  Interest  at  the 
rate  of  six  per  cent,  per  annum  from  date. 
Adelbert  Zuendt.    Emllle  Zuendt. 

"Haying  executed  our  note  as  above  and 
being  desirous  of  securing  tbe  same,  we  bere- 
by  pledge  as  collateral  security  twenty 
sbares  of  the  capital  stock  of  tbe  Standard 
Shoe  Company,  a  corporation  doing  business 
In  Jefferson  City,  Mo.,  certificate  No.  66,  par 
yalue  $2,000."  (Then  follows  authority  to 
sell  the  collateral  In  case  default  be  made 
in  the  payment  of  tbe  note.) 

Defendant  then  rested. 

In  rebuttal,  and  to  sustain  her  plea  of 
want  of  consideration,  plaintiff  testified  that 
she  was  the  daughter  of  tbe  defendant,  and 
wife  of  Adelbert  Zuendt;  that  she  signed  the 
note  about  one  year  after  it  was  given  by 
her  husband,  and  knew  that  20  shares  of 
shoe  stock  bad  been  pledged  by  her  husband 
to  secure  its  payment;  that  her  husband 
gave  the  note  in  place  of  another  note— and 
produced  a  note  for  $2,100,  dated  Marcb  4, 
1802,  signed  by  her  husband,  and  made  pay- 
able to  Louise  Seltz.  She  testified  that  Ionise 
Seltz  was  her  grandmother,  and  the  mother 
of  defendant;  that  her  husband  borrowed 
$2,100  of  her  grandmother,  and  gave  the  note 
therefor;  that  Mrs.  Seltz  died  at  plaintiff's 
home,  in  Jefferson  City,  in  the  year  1883; 
that  defendant  came  up  from  St  Louis  to 
her  house  before  her  grandmother  Mrs.  Seltz 
died;  that  after  the  death  of  her  grandmoth- 
er the  note  was  in  possession  of  the  defend- 
ant (the  evidence  does  not  show  how  she 
got  possession  of  it);  and  that  she  told  her 
husband  the  defendant  had  tbe  note,  and  be 
would  probably  have  to  pay  It  to  her. 

The  evidence  Is  that  Mrs.  Seltz  died  in- 
testate, leaving  two  heirs,  the  defendant  and 
Charles  Seitz;  that  letters  of  administration 
on  her  estate  were  granted  to  Charles  Seltz; 
that  the  $2,100  note  never  came  into  his 
hands  as  such  administrator;  that  final  set- 
tlement of  the  estate  was  made  by  Charles 
Seitz  on  the  29th  day  of  June,  1895.  On  tbe 
back  of  the  $2,100  note  were  indorsed  these 
words  In  the  handwriting  of  Adelbert  Zuendt, 
to  wit:  "Paid  by  another  note  for  $2,000 
and  $100  draft  on  St.  Louis.  Sign  here"  (in 
blue  pencil).  This  Indorsement  was  signed 
by  tbe  defendant.  Tbe  evidence  shows  that 
In  June,  1890,  tbe  plaintiff  was  In  the  city 
of  St  Louis,  staying  with  her  sister  Mrs. 
Alvina  Weber,  and  while  there  received  from 
her  husband  the  following  letter:  "My  dear 
Emllle:  •  •  •  I  am  going  to  buy  out  Mr. 
Knaupp  to-night.  He  Is  discouraged,  does 
not  care  to  bother  with  the  store  any  more. 
He  sells  it  to  me  at  25  per  cent,  below  coat 
price  on  shoes  and  furnishing  goods,  30  per 
cent  off  on  hats  and  caps,  30  per  cent,  on 
fixtures.  He  takes  $5,000  In  S.  S.  Company 
stock,  balance  cash  furnished  by  C.  Scovern. 
He  takes  part  of  it  1  wish  you  would  tell 
Ma  to  let  me  have  that  stock  she  has  as 
security.  •  •  •  Tell  her  I  will  secure 
her  in  another  way  Just  to  let  me  have  it 


for  a  short  time.  My  note  la  Juat  as  good 
without  it  especially  for  this  debt  I  must 
have  the  stock,  so  send  it  np  at  once,  cancel 
my  name  on  back  of  It  before  you  mail  it 
•  •  •  [Signed]  A.  Znendt"  Plaintiff  tes- 
tified that  after  receiving  the  letter  from 
ber  husband  she  saw  her  mother,  told  lier 
of  its  contents,  and  got  the  20  shares  of 
stock  and  sent  them  to  her  husband.  Mrs. 
Weber  testified,  in  substance,  as  follofys: 
"After  getting  the  letter  Mrs.  Zuendt  asked 
Mrs.  Doerner  for  the  shares  of  stock.  My 
mother  refused  to  give  them  to  her  ualess 
she  bad  something  else  to  secure  her  on  tbe 
note.  She  consented  to  turn  the  stock  over 
to  ber  If  she  would  sign  tbe  note.  Mother 
went  to  the  safe  deposit  and  got  the  note  and 
shares  of  stock,  and  I  went  with  my  sister 
to  my  mother's  bouse.  Mrs.  Zuendt  signed 
the  note,  and  the  stock  was  turned  over  to 
her.  She  sent  the  stock  to  ber  husband,  and 
my  mother  got  the  note."  In  respect  to  the 
transaction,  defendant  testified  as  follows: 
That  she  received  the  note  of  July  8,  1S!)5. 
and  the  collateral.  The  note  was  then  sign- 
ed- by  Adelbert  Zuendt.  About  a  year  later, 
her  daughter,  the  plaintiff,  Emllle  Zuendt. 
asked  her  for  the  stock,  and  she  demanded 
her  signature  to  the  note.  That  at  her 
house,  No.  2950  Dickson  street  In  tbe  city 
of  St  Louis,  in  her  presence  and  in  that  of 
her  daughter  Alvina  Weber,  Mrs.  Zuendt 
signed  the  note,  and  she  (Mrs.  Doerner) 
thereupon  delivered  to  her  tbe  shares  of 
stock. 

The  court  gave  the  following  lnstru<>tion8 
for  defendant: 

"Under  the  pleadings  and  evidence  in  the 
case  at  bar,  an  Inquiry  into  the  title  or  own- 
ership of  the  note  given  by  Adelbert  Zuendt 
to  Louise  Seltz  is  not  admissible." 

"If  the  court  finds  from  tbe  evidence  that 
the  defendant  bad  possession  of  the  note 
given  by  Adelbert  Zuendt  to  Louise  Seitz, 
and  surrendered  same  to  him  upon  the  ex- 
ecution and  delivery  to  ber  of  the  note  In 
suit,  then  the  surrender  of  tbe  earlier  note 
was  a  valuable  consideration  for  tbe  execu- 
tion of  the  note  In  suit." 

"Although  the  court  may  find  that  the  note 
recited  in  defendant's  counterclaim  was  ex- 
ecuted and  delivered  by  plaintiff's  husband 
In  July,  1895,  and  that  plaintiff  did  not  sign 
it  until  a  year  or  more  afterwards,  yet  if 
the  court  finds  from  the  evidence  that  at 
plaintiff's  request,  and  in  consideratton  of 
her  signature  to  the  note,  defendant  surren- 
dered the  shares  of  stock  pledged  as  col- 
lateral security  for  the  payment  of  the  note, 
then  the  execution  of  the  note  by  the  plain- 
tiff is  founded  upon  a  valuable  considera- 
tion." 

The  court  refused  instructions  asked  by 
the  plaintiff  to  the  effect  that  if  the  facts 
were  as  herein  aet  forth,  defendant  could 
not  recover  on  her  counterclaim.  The  find- 
ing and  Judgment  wax  for  the  defendant  on 
the  counterclaim  for  tbe  balance  due  on  tbe 
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note,  after  deducting  the  $350  due  plaintiff 
for  rent    Plaintiff  appealed. 

R.   P.   &  C.  B.   WllUams,   for  appellant 
Kehr  &  Tltttnann,  for  respondent 

BLAND,  P.  J.  (after  stating  the  facts).  1. 
The  eyidence  in  the  record  is  Insufficient  to 
show  that  defendant  acquired  title  to  the 
note  of  March  4, 1892,  from  her  mother,  Mrs. 
Seitz,  the  payee;  and  if  the  administrator  of 
the  estate  of  Mrs.  Seitz  was  a  party  to  this 
suit,  contesting  the  right  of  defendant  to  the 
note  of  July  8,  1895,  given  In  place  of  the 
note  of  March  4,  1892,  quite  a  different  ques- 
tion would  be  presented  for  decision  from  the 
one  that  is  before  us.  Charles  Seitz,  the  son 
of  Louise  SeltB,  administered  on  the  estate 
of  his  mother,  and  bad  closed  the  adminis- 
tration by  a  final  settiement  before  this  suit 
was  commenced.  It  cannot  be  contended  that 
be  did  not  know  of  the  existence  of  the  note 
of  March  4,  1892,  during  the  time  be  was 
administering  on  the  estate  of  his  mother, 
and  did  not  know  that  bis  sister,  the  defend- 
ant, had  possession  of  it,  claiming  it  as  her 
property.  The  close  kinship  of  all  the  par- 
ties, and  their  Intimate  relations  with  each 
otber,  forbid  any  such  Inference.  The  evi- 
dence shows  that  Adelbert  Zucndt  the 
maker  of  the  note,  was  told  by  his  wife  that 
defendant  had  the  note,  and  that  he  would, 
in  all  probability,  have  to  pay  it  to  her. 
With  full  knowledge  of  all  the  facts,  and 
after  final  settiement  of  the  estate  of  Mrs. 
Seits  had  been  made,  he  took  up  the  note  of 
March  4,  1892,  by  giving  the  one  sued  on, 
and  by  the  payment  of  $100— the  difference 
in  the  principals  of  the  two  notes— to  defend- 
ant From  these  facts  it  is  fairly  inferable 
that  It  was  understood  among  all  the  parties 
in  interest  that  the  note  of  March  4,  1892, 
should  be  the  property  of  the  defendant,  as 
a  part  or  whole  of  her  distributive  share  of 
the  estate  of  her  mother.  If  so,  then  she 
was  at  the  least  the  equitable  owner  of  the 
note.  Richardson  v.  Cole,  100  Mo.  372,  61  S. 
W.  182,  83  Am.  St  Rep.  479,  which,  in  effect 
overrules  Adey  v.  Adey,  58  Mo.  App.  408,  re- 
lied on  by  plaintiff.  But  whether  this  be 
trtie  or  not  the  plaintiff  and  her  husband  by 
their  conduct  and  dealings  vrith  defendant 
have  recognized  her  as  the  owner  of  the 
note,  and  induced  her  to  part  with  it  and  the 
20  shares  of  shoe  stock  pledged  as  collateral 
security  for  its  payment  and  to  take  in 
tbelr  place  the  note  sued  on  by  the  counter- 
claim. Plaintiff,  by  such  conduct  on  her 
part  and  the  maker  of  the  note,  Adelbert 
Zuendt  are  estopped  to  deny  defendant's 
tide  to  the  note.  Reynolds  v.  Kroff,  144  Mo. 
483,  46  S.  W.  424;  State  ex  rel.  y.  Branch, 
151  Mo.  622,  52  S.  W.  390;  Fltinan  y.  Mining 
Co.,  78  Mo.  App.  438. 

2.  In  respect  to  the  plea  of  the  want  of 
consideration,  the  evidence  is  all  one  way— 
that  the  note  of  March  4,  1802,  was  sur- 
rendered up  and  canceled  in  consideration  of 
the  new  note  and  Zuendt'a  check  or  draft 


for  $100  to  make  up  the  difference  between 
the  two.  The  surrender  and  cancellation  of 
the  old  note  was  a  good  and  sufficient  con- 
sideration for  the  giving  of  the  new  one  in 
lieu  thereof.  Meyers  y.  Van  Wagoner,  86 
Mo.  115;  Slemans  &  Halske  Electric  Co.  y. 
Ten  Broek  (Mo.  App.)  70  8.  W.  1002.  In 
Wilton  V.  Eaton,  127  Mass.  174,  the  defend- 
ant Annie  Eaton,  administered  on  her  hus- 
band's estate  ta  1871-  On  July  9,  1878,  she 
filed  her  final  account  as  administratrix, 
which  was  allowed  by  the  probate  court  and 
by  which  it  appeared  that  the  estate  was 
solvent  and  that  after  the  payment  of  debts 
she  bad  paid  the  next  of  kin  their  distrib- 
utive shares  thereof.  No  new  assets  after- 
wards came  into  her  hands.  Some  time  in 
1875  the  plaintiff  produced  a  promissory  note 
for  $1,000,  dated  January,  1867,  payable  on 
demand,  and  signed  by  the  intestate  (Mrs. 
Eaton's  husband),  and  given  by  him  to  plain- 
tiff for  money  loaned,  and  requested  the  de- 
fendant to  pay  the  same.  There  were  vari- 
ous Indorsements  of  interest  on  the  back  of 
the  note,  and  the  following  in  the  handwrit- 
ing of  plaintiff:  "Received  payment  In  full 
upon  the  within."  This  indorsement  was 
made  by  the  plaintiff  at  the  time  he  gave 
Eaton's  note  to  the  defendant,  and  took  the 
note  in  suit  in  exchange  therefor.  The  only 
consideration  for  the  note  was  the  surrender 
to  the  defendant  of  the  note  of  the  intestate 
for  the  note  in  suit  It  was  held  the  sur- 
render of  the  former  note,  whether  that  note 
was  at  the  time  of  the  surrender  capable  or 
Incapable  of  being  enforced  at  law,  was  suffi- 
cient to  constitute  a  consideration  for  the 
new  note.  In  Hobson  v.  Hassett  76  Cal. 
203,  18  Pac.  820,  it  was  held  that  the  can- 
cellation and  surrender  of  the  note  of  a  cor- 
poration was  a  sufficient  consideration  to 
support  a  renewal  note  executed  by  its  presi- 
dent in  bis  individual  name.  In  Osborne  & 
Co.  V.  Doherty,  38  Minn.  430,  38  N.  W.  Ill, 
it  was  held  that  the  note  of  the  defendant 
executed  and  delivered  by  her  to  her  hus- 
band's creditor  upon  an  agreement,  which 
was  carried  out,  that  said  creditor  should 
surrender  ber  husband's  past-due  paper,  was 
a  sufficient  consideration  for  her  obligation. 
The  surrender  of  the  twenty  shares  of  shoe 
stock,  of  the  par  value  of  $2,000,  hypothe- 
cated as  security  for  the  i>ayment  of  the  note, 
furnished  a  good  consideration  for  the  signa- 
ture of  plaintiff  to  the  note  as  surety  to  ber 
husband. 
The  Judgment  Is  affirmed.    All  concur. 


CITY   OP  LOUISIANA  v.   ANDERSON. 

(Court  of  Appeals  at  St.   Louis,    Mo.    March 

31,  1903.) 

ORIHINAIi   LAW— KKEPINO    SALOON    OPBN    ON 

SUNDAY— COMPLAINT— SUFFICIENCY. 
1.  A  complaint  for  keeping  a  saloon  open  on 
Sunday,  which   stated   the  offense  in  the   lan- 

ir  L  Sm  Istoztcktlng  Uquon,  voL  t»,  (tat.  Die.  H 
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guage  of  the  ordinance,  was  not  insnfflcient  be- 
cause it  did  not  state  the  purpose  for  which 
the  saloon  was  kept  open. 

Appeal  from  Louisiana  Court  of  Common 
Pleas;   David  H.  ETby,  Judge. 

Proceeding  by  tbe  city  of  Louisiana  against 
George  Anderson  for  the  violation  of  an  or- 
dinance. From  a  judgment  for  defendant, 
plaintifF  appeals.    Reversed. 

J.  W.  Reynolds,  for  appellant  Pearson  & 
Pearson,  for  respondent. 

Statement  of  Facts  and  Opinion. 

GOODE,  J.  Respondent  George  W.  An- 
derson, was  complained  against  under  an 
ordinance  of  the  city  of  Louisiana,  for  keep- 
ing his  saloon  open  on  Sunday,  convicted, 
and  fined;  but  the  court  arrested  the  judg- 
ment because  of  the  supposed  insufficiency 
of  the  complaint  which  was  as  follows: 
"City  of  Louisiana,  PlaintlfT,  v.  George  W. 
Anderson,  Defendant.  In  the  Recorder's 
Court.  The  city  of  Liouislana  complains  of 
George  Anderson  for  the  violation  of  section 
21  of  chapter  9  of  the  Revised  Ordinances  of 
said  city,  approved  the  first  day  of  Septem- 
ber, 1896,  said  chapter  being  entitled  Dram- 
shop, Beer  and  Wine  Saloons,'  in  this,  to 
wit:  That  said  George  Anderson  did  on  Sun- 
day, and  between  the  hours  of  twelve  o'clock 
(midnight)  Saturday,  July  26,  1902.  and 
twelve  o'clock  (midnight)  Sunday,  July  27, 
1002,  keep  open  hla  wine  and  beer  saloon  on 
Main  street  in  said  city;  that  during  said 
times  the  said  George  Anderson  and  B.  A. 
Pappenfort  were  the  owners  and  keepers  of 
the  aforesaid  saloon,  under  the  firm  name  of 
Anderson  &  Pappenfort  within  the  corporate 
limits  of  said  city,  whereby  the  said  George 
Anderson  became  Indebted  to  the  said  city 
in  the  sum  of  ninety  dollars,  for  which,  and 
the  costs  of  suit,  said  city  asks  judgment 
James  W.  Reynolds,  City  Attorney  for  the 
Said  City  of  Louisiana."  This  is  the  ordi- 
nance violated:  "It  shall  be  unlawful  for 
the  keeper  of  any  dramshop,  wine  or  beer 
saloon  or  any  person  for  him  to  keep  open 
his  or  her  dramshop,  wine  or  beer  saloon  in 
this  city  between  the  hours  of  twelve  o'clock 
(midnight)  Saturday,  and  twelve  o'clock  (mid- 
night) Sunday,  for  the  purpose  of  washing  or 
otherwise  cleaning  out  said  dramshop,  wine 
or  beer  saloon  or  for  any  other  purpose  what- 
ever." The  penalty  for  violation  of  said  or- 
dinance is  prescribed  in  the  following  sec- 
tion: "Whenever  any  person  or  persons 
shall  be  convicted  of  the  breach  of  any  ordi- 
nance in  this  city,  no  penalty  being  fixed  for 
the  violation  of  the  same,  it  shall  be  lawful 
for  the  court  or  jury  convicting  such  person 
or  persons  to  fine  him  or  them  in  a  sum  not 
less  than  one  or  more  than  ninety  dollars  and 
costs." 

The  testimony  showed  that  Anderson's 
saloon  had  two  entrances  on  Main  and  one 
on  Georgia  street,  and  that  on  a  certain  Sun- 
day morning  one  of  the  Main  street  entrances 


was  open,  and  he  was  in  the  saloon  and  be- 
hind the  bar,  selling  whisky  to  men. 

The  complaint  is  said  to  be  insufficient  be- 
cause it  does  not  state  the  purpose  for  which 
the  saloon  was  kept  open.  It  charged  the 
offense  in  the  language  of  the  ordinance,  and 
that  Is  sufficient  In  fact  it  is  generally 
sufficient  to  charge  a  statutory  crime  in  the 
language  of  the  statute  when  the  proceeding 
la  by  indictment;  and  less  particularity  of 
pleading  is  required  in  prosecutions  under  a 
city  ordinance,  which  are  in  the  nature  of 
dvil  actions,  as  to  the  rules  of  pleading  that 
govern.  De  Soto  v.  Brown,  44  Mo.  App.  14S; 
City  of  St  Louis  V.  Knox,  74  Mo.  79;  City 
of  St  Louis  V.  Weitzel,  130  "iio.  600,  31  S.  W. 
1043;  Stevens  v.  Kansas  City,  146  Mo.  460, 
48  S.  W.  058.  It  is  the  policy  of  the  law  in 
this  state  to  prevent  saloons  from  being  kept 
open  on  Sunday,  regardless  of  whether  liquor 
is  sold  in  them  or  not  We  have  two  stat- 
utes on  the  subject  which  in  terms  prohibit 
dramshops  from  being  kept  open,  and  also 
prohibit  the  sale  or  giving  away  of  liquors, 
on  Sunday.  Rev.  St  1899,  Si  22431.  301L 
Municipalities  are  authorized  to  aid  the  state 
in  carrying  out  this  policy,  and,  under  their 
power  to  regulate  dramshops,  may  enact  or- 
dinances to  prevent  them  from  being  open, 
because,  when  open,  sales  of  liquor  are  apt 
to  occur  in  them,  and,  besides,  they  frequent- 
ly become  loitering  places  for  noisy  and  dis- 
solute persons,  to  the  encouragement  of  bad 
morals.  The  ordinance  in  question  leaves 
no  doubt  that  the  purpose  of  the  city  of 
Louisiana  was  to  do  more  than  prohibit  sales 
of  liquor,  namely,  to  force  saloons  to  be 
closed  on  Sunday;  and  it  had  a  right  to  pre- 
scribe such  a  rule.  In  the  interest  of  the  due 
observance  of  that  day.  Of  course,  the  de- 
cisions on  this  question  vary  somewhat  ac- 
cording to  the  language  of  the  ordinance  or 
statute  construed  and  the  end  sought  by  it; 
but  complaints  and  indictments  for  the 
offense  of  keeping  open  dramshops  on  Sun- 
day, exactly  like  the  one  before  us,  have  been 
held  good  generally,  even  when  attacked  be- 
fore verdict.  Hall  v.  State,  8  Ga.  18;  Kroer 
V.  People,  78  lU.  294;  Fant  v.  People,  45  111. 
259;  People  v.  Waldvogel,  49  Mich.  337.  13 
N.  W.  620;  People  v.  Cox.  70  Mich.  247.  38 
N,  W.  235. 

Respondent's  counsel  argues  that  this  con- 
struction of  the  law  would  make  it  a  crime 
for  a  saloon  keeper  to  open  the  door  of  his 
saloon  on  Sunday  for  any  purpose— for  in- 
stance, to  enter  on  some  necessary  errand— 
but  this  is  sophistry.  Courts  are  supposed 
to  construe  the  law  with  some  common 
sense,  and  enforce  public  measures  accord- 
ing to  their  intent  and  purpose.  Tribimals 
which  bold  complaints  like  this  one  good 
hold  also  that  merely  opening  the  door  to 
pass  in  and  ont  is  no  offense.  Patten  v. 
Centralla,  47  lU.  370;  PeoplOiT.  Minter,  59 
Mich.  557,  26  N.  W.  701.  Ob«ilng  the  door 
of  a  saloon  by  the  proprietc^r,  merely  to  go 
in  on  some  errand,  would  no;>t  be  keeping  the 
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at  the  eyldence  did  not  prove  or  tend  to 
»Te  that  he  died  prior  to  that  date,  or  at 
■  time  prior  to  seyen  years  after  January 
1894.    The  evidence  Is  that  the  Insured 
been  the  treasurer  of  bis  lodge  In  the 
«f  St.  Louis  for  six  or  eight  years  prior 
election  for  otfleers  of  the  lodge  which 
lace  the  first  week  In  January,  1894, 
e  was  defeated  for  re-election;   that 
Ime  he  was  a  defaulter  to  his  lodge 
um  of  $19<1,  but  the  defalcation  was 
to  his  lodge  at  the  time;   that  he 
or  by  trade,  sober  and  Industrious, 
Indly  disposition,  and  that  his  do- 
tlons  were  happy;   that  his  only 
iport  were  his  earnings  as  a  tail- 
<ad  no  shop  of  his  own,  but  pro- 
from    tailoring   establishments, 
e  took  to  his  home  to  do;  that 
prior  to  January  18,   1894, 
Uligently  hunted,  he  had  been 
ny  work;   that  for  this  rea- 
lty much  depressed,  was  de- 
tlmes   acted  unnaturally; 
d  2  o'clock  on  January  18, 
saying  that  he  was  going 
who,  he  said,  had  prom- 
e  work.    There  was  only 
>ey  in  the  house  at  this 
tr&  clothing  with  him, 
bleslnger's,  and  never 
'terwards.    His  family 
^  Louis  and  E>ast  St. 
rtised  his  dlsappear- 
'o  tidings  were  ever 
'ound. 

I  demurrer  to  the 

e  court  overruled, 

'  Jury  as  follows: 

guestlons  in  this 

eliminated  from 

';ement  of  coun- 

I  to  determine 

before  March 

'8  dues  in  de- 

^o  March  10, 

I  case  made 

id  that,   if 

1  10,  1894, 

1  to  your 

Ion  thus 

that  the 

Gustav 

'884,  la 

estab- 

'ce  or 

fact 
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10,  18M,  your  verdict  aboold  be  for  tbe 
plaintiff;  and  unless  you  so  find,  as  In  ttaeee 
instructions  defined,  your  verdict  should  be 
for  the  defendant  If  your  verdict  Is  for  the 
plaintiff,  it  'n-iU  be  in  tbe  sum  of  $2,000,  with 
Interest  at  the  rate  of  6  per  cent,  from  Feb- 
ruary 11, 1901,  tbe  date  of  tbe  commencement 
of  this  suit" 

3.  P.  &  C.  B.  Williams,  for  appellant 
Grant,  Carroll  &  Kennedy,  for  respondent 

BliAND,  P.  J.  (after  stating  tbe  facts). 
The  case  was  here  by  appeal  once  before  on 
substantially  the  same  evidence  as  we  find 
in  the  record  on  the  present  appeal.  69  S.  W. 
062.  In  respect  to  tbe  death  of  Winter,  tbis 
court  on  tbe  former  appeal  said:  "Tbe  weight 
of  authority  supports  plaintiff's  proposition 
that  the  inference  of  death  deduclble  from  tbe 
absence  of  Mr.  Winter  during  seven  years, 
in  the  circumstances  described,  does  not  nec- 
essarily Imply  that  bis  death  occurred  at  tbe 
end  of  that  period.  Tbe  circumstances  of 
each  case  are  to  be  weighed.  If  they  war- 
rant an  Inference  of  death  of  the  individual 
in  question  at  an  earlier  date  than  tbe  close 
of  the  seven  years  of  absence,  a  finding  that 
the  death  so  occurred  may  stand.  Tlsdale  v. 
Insurance  Co.,  26  Iowa,  170,  96  Am.  Dec. 
136,  approved  in  Hancock  v.  Insurance  Co.,  62 
Mo.  26,  and  in  Lancaster  v.  Insurance  Co., 
Id.  121.  The  three  cases  Just  dted  are  au- 
thority to  sustain  tbe  ruling  of  tbe  learned 
trial  Judge  in  submitting  to  the  Jury  that  is- 
sue of  fact  whether  or  not  Mr.  Winter  died 
before  March  10,  1894.  The  substance  of  tbe 
testimony  has  been  given.  We  need  not  re- 
peat it  Plaintiff  was  not  required  to  estab- 
lish beyond  a  reasonable  doubt  the  fact  of 
the  death  of  tbe  insured  prior  to  tbe  date 
named.  She  was  required  merely  to  furnish 
proof  which  tended  to  show  that  fact,  and  to 
make  it  appear  to  tbe  Jury  more  probable  or 
ci-edible  than  otherwise;  that  is  to  say,  by 
tbe  preponderance  of  tbe  evidence.  That  she 
did.  Lancaster  v.  Insurance  Co.,  62  Mo.  121; 
Davie  V.  Brlggs,  07  U.  S.  628,  24  L.  Ed.  1086; 
Rhodes  V.  Rhodes,  36  Cb.  Div.  586;  Insurance 
Co.  V.  Stevens.  18  C.  C.  A.  107,  71  Fed.  258; 
Garden  v.  Garden,  2  Houst  574;  Hamilton  v. 
Rathbone,  9  App.  D.  C.  48;  Scbaub  v.  Grif- 
fin,  84  Md.  557.  36  Atl.  443;  Coz  v.  Ells- 
worth, 18  Keb.  064,  26  N.  W.  460,  53  Am.  Rep. 
827."  In  Carpenter  v.  Supreme  Council  Le- 
gion of  Honor,  70  Mo.  App.  587,  this  court,  in 
speaking  with  reference  to  tbe  legal  presump- 
tion of  death  from  disappearance,  said:  "Tbe 
legal  presumption  of  death  permitted  at  com- 
mon law  upon  tbe  lapse  of  seven  years  is 
also  allowable  before  the  expiration  of  that 
period.  If  there  Is  evidence  tending  to  prove 
that  death  occurred  at  an  earlier  date,  or 
showing  a  greater  probability  of  death  than 
life  at  the  prior  date,  *  *  *  but  that  the 
burden  of  proving  death  within  seven  years 
is  cast  upon  tbe  party  affirming  the  fact." 
In  Blegler  v.  Supreme  Council  of  Am.  Legion 
of  Honor,  67  Mo.  App.  419,  it  was  held:  "Tbe 


sufficiency  of  presunytlve  peoat  of  death  at 
conunon  law  depends  upon  the  facts  of  each 
case."  The  Instruction  that  was  condemned 
on  the  former  appeal  was  amended  at  the 
last  trial  so  as  to  conform  to  the  opinion  of 
this  court. 

Tbe  evidence  at  both  trials  lielng  specifical- 
ly the  same,  the  former  opinion,  bolding,  in 
effect,  that  it  should  be  left  to  tbe  Jury  to 
determUie  from  all  the  facts  and  circumstan- 
ces in  evidence  whether  or  not  Winter  died 
prior  to  March  10,  1894,  is  res  adjudicata. 
Chapman  v.  Railway  Co.,  146  Mo.  481,  48 
S.  W.  646;  Baker  v.  RaUroad,  147  Mo.  140, 
48  S.  W.  838;  Carey  v.  West,  165  Mo.  452,  65 
S.  W.  713;  Butler  County  v.  Boatmen's  Bank, 
166  Mo.  456,  65  S.  W.  716.  The  demurrer  to 
the  evidence  was  therefore  properly  over- 
ruled. 

On  its  assumption  that,  if  Gnstav  Winter 
died  prior  to  March  10,  1894,  he  committed 
suicide,  defendant  asked  a  number  of  in- 
structions on  tbe  presumption  of  Innocence 
and  of  tbe  love  of  life  as  opposed  to  tbe  as- 
sumed theory  of  suicide,  which  tbe  court  re- 
fused. The  theory  of  suicide  was  not  submit- 
ted to  the  Jury,  nor  was  any  other  theory  as 
to  tbe  manner  or  cause  of  tbe  death  of  Whi- 
ter. The  Jury  was  Instructed,  in  effect,  that 
there  were  facts  and  circumstances  in  evi- 
dence from  which  they  might  infer  that  Win- 
ter died  prior  to  March  10,  1894.  They  were 
not  required,  nor  was  it  essential  to  the  valid- 
ity of  their  verdict,  that  they  should  find  by 
what  means  Winter  died,  or  bow  be  came  to 
bis  death.  All  they  were  required  to  do,  to 
find  that  he  died  prior  to  March  10,  1894, 
was  to  find  from  tbe  facts  and  circumstances 
in  evidence  that  there  was  a  greater  probabil- 
ity that  he  was  dead  prior  to  that  date  than 
that  he  was  living. 

The  other  instructions  asked  by  defendant 
are  opposed  to  the  rulings  of  this  court  on 
the  former  appeal,  and  were  properly  refused. 

There  being  no  reversible  error  in  the  rec- 
ord, tbe  Judgment  Is  affirmed.    All  concur. 


COURTNEY  et  al.  v.  ST.   LOUIS   POLICE 

RELIEF  ASS'N.* 

(Court  of  Appeals    at   St.   Louis,   Mo.    March 

31,  1903.) 

BENEFIT  ASSOCIATIONS-DELINQUENT  ASSESS- 
MENTS—WAIVER OF  FORFEITURE. 

1.  Provision  In  the  con.stitutlon  of  a  l)enefit 
society  that  individual  membership  shall  cease 
if  a  member  shall  refuse  for  three  calendar 
months  to  pay  an  assessment,  unless  reinstat- 
ed, was  waived  by  the  association  where  it  ap- 
peared that  it  had  not  been  in  the  habit  of  en- 
forcing the  same. 

Appeal  from  St  Louis  (3ireult  Court;  H.  D. 
Wood,  Judge. 

Action  by  Paulina  Courtney  and  others 
against  tbe  St  Louis  Police  Relief  Associa- 
tion. Judgment  for  plaintiffs,  and  defendant 
appeals.    Affirmed. 

•Rehearing  denied  April  M,  ISM. 

f  1.  Sea  iDiurance,  vol.  tB,  Cant.  Dlf.  |  U14. 
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Defendant  1b  a  beneficial,  life  Insurance 
association.  Incorporated  under  tbe  laws  M 
Missouri.  Its  membership  is  confined  to 
members  of  tbe  police  force  of  tbe  city  of 
St  Louis.  Tbe  contract  of  Insurance  wltb 
eacb  member  is  for  |2,000,  and  Its  contracts 
are  formed  by  the  constitution  of  tbe  asso- 
ciation. No  policy  or  certificate  of  Insurance 
is  Issued,  but  tbe  Insurance  is  carried  on 
tbe  booXs  of  tbe  association  wltb  the  names 
of  the  beneficiaries  of  tbe  insured.  Edward 
Courtney  joined  tbe  defendant  association  in 
April,  1900,  and  designated  tbe  plaintiffs  as 
bis  beneficiaries.  He  died  July  25, 1901.  Tbe 
suit  is  to  recover  |2,000  insurance  on  bis  life. 
Tbe  answer  set  up  tbe  following  special  de- 
fenses: "Defendant  states  that,  by  section 
2  of  article  1  of  tbe  constitution  of  tbe  de- 
fendant association,  individual  membership 
In  the  association  terminated  whenever  a 
member  refused  for  three  calendar  months 
to  pay  any  assessments.  And  defendant 
states  that,  by  the  provifltons  of  section  2 
of  article  6  of  said  constitution,  each  mem- 
ber of  the  association  was  required  to  pay, 
each  pay  day  of  tbe  police  force,  a  regular 
assessment  of  one  dollar,  and  that,  under 
section  3  of  article  6,  each  member  was  re- 
quired to  pay  an  additional  assessment  of  two 
dollars  at  the  death  'of  any  member  of  the 
association,  upon  notice  by  tbe  executive 
committee  of  such  death  and  such  assess- 
ments. And  defendant  states  that  said  Ed- 
ward J.  Courtney,  deceased,  mentioned  in 
plaintiffs'  petition,  had  not  paid  any  assess- 
ments, either  regular  or  si>eclal,  mentioned  in 
sections  2  and  3  of  article  6  of  tbe  constitn- 
tlon,  for  the  mouths  of  January,  February, 
March,  April,  May,  June,  and  July,  1901, 
although  regular  assessments  were  due  each 
month  on  tbe  pay  day  of  the  police  force  for 
that  month,  and  although  special  assess- 
ments bad  been  called  and  notice  thereof 
given  to  the  said  Edward  J.  Courtney  as  fol- 
lows: Assessment  No.  5,  called  January  9, 
1001,  due  and  payable  January  31,  1901;  as- 
sessment No.  G,  called  February  4,  payable 
February  28,  1901;  assessment  No.  7,  called 
March  4,  payable  March  30, 1901;  assessment 
No.  8,  called  April  8,  payable  April  30,  1901; 
assessments  Nos.  9  and  10,  called  May  6, 
due  May  31,  1901;  assessments  Nos.  11  and 
12,  called  June  10,  1001,  payable  June  30, 
1901— eacb  for  the  amount  of  two  dollars. 
And  defendant  states  that  said  Edward  J. 
Courtney  thereby  forfeited  all  of  his  rights 
as  a  member  of  the  association,  and  was  not 
a  member  thereof,  in  good  standing,  at  the 
time  of  bis  death,  and  his  beneficiaries  are 
not  entitled  to  the  death  benefit  of  $2,000 
sued  for.  Tbe  reply  is  as  follows:  "Comes 
now  the  plaintiff  in  tbe  above-entitled  cause, 
and,  for  reply,  says  that  she  denies  each  and 
every  allegation  therein.  And  further  reply- 
ing:, said  plaintiff  says  that  by  their  course 
of  dealing  they  waived  their  right  to  demand 
payment  on  a  day  fixed  and  certain.  Where- 
fore plaintiffs  pray  Judgment  as  in  their 
petition." 


The  initiation  fee  to  be  paid  to  the  asso- 
ciation is  $10.  The  monthly  assessment  is 
$1  per  month,  to  be  paid  without  notice. 
On  the  death  of  a  member  an  assessment  of 
$2  is  made,  payable  on  the  last  day  of  the 
month  in  wl>lch  the  assessment  is  made. 
Of  these  assessments  each  member  is  enti- 
tled to  notice.  Notices  are  sent  to  eacb  sta- 
tion in  the  several  police  districts  in  the  city, 
and  are  there,  on  roll  call,  read  to  the  police- 
men assigned  to  duty  in  tbe  district  Spe- 
cial assessments  were  called  as  follows: 
No.  6,  February  20,  1901;  No.  7,  March  28, 
1901;  No.  8,  April  29,  1901;  Nos.  9  and  10, 
May  IS,  1901;  Nos.  11  and  12,  June  10,  1901. 
Notice  of  these  assessments  was  given  in  tbe 
usual  and  customary  way.  None  of  them  was 
paid  by  Edward  Courtney,  nor  did  he  pay  any 
of  tbe  monthly  dues  after  January,  1901.  In 
April,  1901,  he  paid  $3,  which  was  credited  as 
follows:  $1  for  monthly  dues,  due  for  Janu- 
ary, 1901,  and  $2  to  pay  special  assessment 
No.  5.  In  each  police  district  tbe  association 
designated  a  particular  officer  as  its  collect- 
ing agent,  who  collected  the  dues  and  spe- 
cial assessments  from  the  members,  and 
paid  them  over  to  tbe  association.  Michael 
Donobue  was  tbe  collecting  agent  of  tbe 
Fifth  District  from  August  1900,  to  July 
31,  1901.  Courtney  during  this  time  was  on 
duty  in  this  district  Donobue  testified  that 
in  May  and  June  be  notified  Courtney  that 
his  general  and  special  assessments  after 
January,  1901,  were  due  and  in  arrears,  but 
that  they  were  never  paid.  In  April,  1901, 
Courtney  was  paid  $126  sick  benefits,  which 
he  repaid  to  the  association  in  June,  1901; 
having  been  allowed  pay  by  tbe  city  during 
bis  sickness.  He  was  required,  under  section 
1,  art  8,  of  tbe  constitution,  to  return  the 
benefit  when  so  paid. 

Defendant  read  in  evidence  tbe  following 
provisions  of  tbe  constitution  of  tbe  associa- 
tion: 

"Sec.  4.  Death.  Whenever  any  member  of 
the  police  force,  who  Is  a  member  of  this 
association,  shall  die,  the  sum  of  $2,000  shall 
be  paid  within  thirty  days  after  his  demise 
to  such  person  or  persons  as  be  may  have 
designated  on  the  books  of  the  association. 
It  he  shall  have  failed  to  designate,  it  will 
be  paid  to  his  heirs  at  law  in  accordance 
with  tbe  law  of  descent  and  distribution.  If 
be  shall  have  failed  to  designate,  and  be  has 
no  heirs  at  law,  it  shall  revert  to  tbe  associa- 
tion." 

"Art  11.  Any  member  suspended  for  non- 
payment of  dues  or  assessments  can  be  re- 
Instated  to  membership  by  the  payment  of 
all  dues  and  assessments  within  six  months 
from  the  date  of  his  suspension,  but  after 
that  time  he  shall  have  to  pass  a  medical 
examination  and  pay  the  initiation  fee  tbe 
same  as  an  applicant  for  original  member^ 
ship." 

It  was  shown  by  a  number  of  officers  of 
the  association  that  the  association  was  in 
the  habit  of  receiving  dues  from  its  mem- 
bers at  any  time  they  were  offered  for  pay- 
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ment,  regardless  of  tbe  number  of  montlis 
the  member  making  payment  was  In  arrears, 
and  tbat  money  for  past  dues  was  received 
from  tbe  members  whenever  offered. 

The  Issues  were  submitted  to  tbe  court 
without  the  Intervention  of  a  jury.  The 
court,  of  its  own  motion,  declared  the  law  as 
follows: 

"First  The  court  declares  that  by  virtue 
of  section  2,  art.  1,  of  the  constitution,  which 
provides  as  follows:  'Individual  member- 
ship shall  terminate  whenever  (1)  the  in- 
dividual shall  cease  to  be  a  member  of  tbe 
police  force  of  the  city  of  St.  Louis;  (2)  tbe 
Individual  shall  refuse  for  three  calendar 
months  to  pay  an  assessment,  except  as  pro- 
vided In  article  11  hereof;'  and  by  virtue  of 
article  11  of  tbe  constitution,  wblcb  provides, 
'Any  member  suspended  for  nonpayment  of 
dues  or  assessments  can  be  reinstated  to 
membership  by  the  payment  of  all  dues  and 
assessments  within  six  months  from  the  date 
of  his  suspension,  but  after  that  time  he 
sball  have  to  pass  a  medical  examination  and 
pay  the  Initiation  fee  the  same  as  an  ap- 
plicant for  original  membership'— the  mem- 
bership of  a  person  belonging  to  the  defend- 
ant association  could  not  be  terminated  or 
suspended  by  reason  of  nonpayment  of  dues, 
except  after  due  notice  to  the  delinquent 
member,  and  affirmative  action  on  the  part 
of  the  association,  declaring  the  member  sus- 
pended, or  his  membership  forfeited;  and  if 
the  court,  sitting  as  a  Jury,  believes  from 
the  evidence  that  no  such  action  was  had  by 
the  association,  and  ttiat  no  notice  of  such 
suspension  or  ousting  from  membership  was 
given,  but,  on  tbe  contrary,  that  the  defend- 
ant association  treated  the  said  Edward  J. 
Courtney  as  a  member  of  the  association,  by 
receiving  dues  more  than  three  months  past 
due,  paying  him  sick  benefits,  and  calling 
upon  him  for  assessments  long  after  such 
defaults  had  occurred  under  said  constitution 
and  by-laws,  then  tbe  plaintiff  is  entitled 
to  recover. 

"Second.  If  the  court,  sitting  as  a  Jury, 
believes  from  the  evidence  that  It  was  tbe 
custom  of  'the  defendant  association,  not 
only  in  its  dealings  with  the  said  Edward  J. 
Courtney,  but  also  with  all  other  members 
of  tbe  association,  to  receive  payment  of 
dues  and  assessments  at  any  time  when 
tendered  by  a  delinquent  member,  no  matter 
bow  long  such  dues  or  assessments  may, 
under  the  constitution  and  by-laws,  have 
been  due  and  payable,  then  the  defendant 
association  has  waived  tbe  right  to  claim 
tbat  tbe  membership  of  said  Edward  J. 
Courtney  at  the  time  of  his  death,  in  July, 
1901,  was  suspended  or  forfeited.  No  mat- 
ter what  may  have  been  the  terms  of  said 
constitution  and  by-laws  relative  to  the  sus- 
Iienslon  or  removal  of  members,  if  the  court 
finds  from  tbe  evidence  that  no  action  has 
ever  been  taken  by  said  defendant  associa- 
tion looking  to  the  susiionsiou  or  removal  of 
said  Edward  J.  Courtuey,  and  no  notice  of 


such  suspension  or  removal  was  ever  given 
to  him,  then  the  plaintiff  ia  entitled  to  re- 
cover." 

The  defendant  offered  instructions,  tbe 
substance  of  which  were  that  section  2  of 
article  6  was  self-executing,  and  that,  if  tbe 
court  found  from  the  evidence  that  Courtney 
was  more  than  three  months  in  arrears  for 
monthly  dues  and  special  assessments,  tbe 
Issues  should  be  found  for  tbe  defendant 
These  InstructlonB  the  court  refused  to  ^ve. 
and  found  tbe  Issues  for  the  plaintiffs,  and 
rendered  Judgment  in  their  favor  for  $2,027. 
A  timely  but  Ineffectual  motion  for  new  trial 
was  filed.    Defendant  appealed. 

Johnson,  Houts,  Marlatt  &  Hawes,  for  ap- 
pellant   Marcbal  &  Babbitt,  for  respondents. 

BLAND,  P.  J.  (after  sUting  tbe  facts). 
Section  2  of  article  6  of  the  constitution  pro- 
vides tbat  individual  membership  shall  cease 
In  the  association  if  a  member  sball  refuse 
for  three  calendar  months  to  pay  an  assess- 
ment, unless  reinstated  as  provided  by  article 
11  of  the  constitution.  It  is  conceded  by  tbe 
plaintiffs  that  Courtney  did  refuse  for  more 
than  three  months  to  pay  either  Ills  regular 
monthly  dues  or  special  assessments.  He 
therefore  ceased  to  be  a  member  of  the  as- 
sociation unless  the  association,  eltlier  by 
falling  to  take  any  steps  to  enforce  the  sus- 
pension provision  of  the  constitution,  or  by 
Its  habit  of  dealing  with  its  members  in  re- 
spect to  payment  of  assessments,  waived  the 
provision.  The  evidence  is  all  one  way,  and 
comes  from  tbe  officers  of  tbe  association, 
that  the  habit  of  tbe  association  was  to  re- 
ceive dues  and  assessments  from  members 
at  any  time  they  were  offered,  whether  three 
or  more  months  in  arrears,  and  it  Is  in  evi- 
dence that  $3  was  received  from  Courtney 
in  April,  1901,  more  than  three  months  after 
they  became  due,  and  was  applied  to  the 
payment  of  monthly  dues  for  January,  1901. 
and  to  the  payment  of  special  assessment 
No.  5;  and  we  think  that  tbe  evidence  Is 
conclusive  tbat  it  was  not  the  habit  of  tbe 
association  to  enforce  this  provision  of  Uie 
constitution  against  its  members.  In  such 
circumstances,  the  Supreme  Court  In  Mc- 
Mahon  v.  Sup.  Tent  K.  of  Maccabees,  151 
Mo.,  loc  dt  622,  said:  "A  member  of  an 
assessment  Insurance  company  has  the  ri^bt 
to  look  to  the  general  conduct  of  tbe  busi- 
ness of  tbe  company  in  reference  to  the  col- 
lection of  Its  assessments  according  to  its 
prescribed  rules,  and  particularly  as  that  con- 
duct affects  himself.  And  If  the  company, 
by  its  conduct,  has  Induced  him  to  fall  into 
the  habit  of  delaying  the  payment  beyond 
tbe  time  which  the  company's  law  calls  the 
day  of  Btispension,  it  cannot  without  warn- 
ing to  him  of  a  change  in  its  business  con- 
duct, Inflict  the  penalty  of  suspension  on 
hlm."i 
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That  proTlBloDB  of  this  character  In  life 
Inanrance  contracts  may  be  tralved,  and  the 
-waiver  shown  by  the  habit  or  custom  of  the 
Insurance  company,  is  well-settled  law  in 
this  state.  James  t.  Mat.  Reserve  Fund 
Life  Ass'n.  148  Mo.  1,  49  S.  W.  878;  Hanley 
y.  Life  Ass'n  of  America  (St  L.)  4  Mo.  App. 
253;  Id.,  68  Mo.  880;  Harvey  v.  Grand 
Lodge  (K.  C.)  60  Mo.  App.  472;  Thompson  v. 
8t.  Louis  Mut.  Life  Co.,  52  Mo.  468. 

Tltis  vleW'  of  the  case  makes  it  unneces- 
sary to  decide  whether  or  not  section  2  of 
article  6  is  self-executing.  The  judgment  Is 
manifestly  for  the  right  party,  and  is  af- 
firmed.   All  concur. 


EDWARDS  V.  HOMB  INS.   CO.* 

<Court  of  Appeals  at  St  Louis,  Mo.    Dec.  16, 
1902.) 

INSORANCB— BROKERS— SCOPE  OF  AUTHORITY 
— NOTICB  OF  CANCBLLATION. 

1.  Rev.  St  1899,  §  7997,  provides  that  who- 
ever, for  compensation,  negotiates  contracts  of 
insurance  or  placing  risks  for  any  person  other 
than  himself,  and  not  being  the  appointed  agent 
or  officer  of  the  company  in  which  such  in- 
surance is  effected,  shall  be  deemed  an  insur- 
ance broker.  Beld,  that  where  a  firm  of  In- 
surance agents  had  represented  a  corporation 
in  placing  all  their  insurance,  part  of  which 
was  placed  in  companies  represented  by  such 
agents,  and  the  balance  negotiated  through  oth- 
er agents,  receiving  their  compensation  for  poli- 
cies so  placed  by  deducting  their  fees  from 
the  premiums  paid  them  by  the  corporation  be- 
fore turning  such  premiums  over  to  the  agents 
of  the  Insurance  companies  writing  the  poli- 
cies, such  firm,  as  to  such  policies,  were  insur- 
ance brokers,  and  not  mere  special  agents  for 
the  corporation  for  the  issuance  of  insurance. 

2.  Where  Insurance  brokers  for  several  years 
had  bad  entire  charge  of  the  insurance  affairs  of 
the  coporatioD,  and  had  issued  and  obtained 
ail  the  insurance  written  on  the  corjporation's 
property,  they  had  authority  to  receive  notice 
of  cancellation  of  a  policy  written  by  a  com- 
pany which  they  did  not  represent,  but  which 
they  had  obtained  through  another  agency. 

Appeal  from  St  Lonls  Circuit  Court;  D.  D. 
Fisher,  Judge. 

Action  by  Albert  N.  Edwards  against  the 
Home  Insurance  Company.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

Fyke  Bros,  and  Snider  &  Richardson,  for 
appellant  J.  H.  Overall,  H.  W.  Bond,  and 
Wm.  G.  Schofleld,  for  respondent. 

GOODS,  J.  Albert  N.  Edwards,  the  re- 
spondent, is  the  trustee  in  a  deed  of  trust 
executed  by  the  Atnerican  Baseball  &  Athletic 
Exhibition  Company,  November  16,  1900,  on 
the  buildings  and  Improvements  of  said  com- 
pany situated  in  the  National  League  Base- 
ball Park  in  the  city  of  St  Louis,  Mo.,  and 
as  trustee  he  instituted  this  action  to  recover 
the  proceeds  of  a  policy  of  Insurance  issued 
by  the  Home  Insurance  Company  on  said 

•Rehearing  denied  April  U,  IMS. 
T  2.  See  Iniurance,  vol.  28,  Cent  Dig.  |  US. 
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property,  which  was  destroyed  by  fire  May 
4,  1901,  while  the  policy  was  in  force,  unless 
it  had  been  canceled,  as  the  appellant  says  it 
Iiad. 

The  answer  Qleaded,  among  other  things, 
the  following  special  defense:  "Further  an- 
swering, defendant  alleges  it  is  provided  In 
said  policy  as  follows:  'This  entire  policy 
shall  be  canceled  at  any  time  at  the  request 
of  the  Insured  or  by  the  company,  by  giving 
five  days'  noti<te  of  such  cancellation.  If 
this  policy  shall  be  canceled  as  hereinbefore 
provided  or  become  void  or  cease,  the  pre- 
mium having  been  actually  paid,  the  unearn- 
ed portion  shall  be  returned  on  surrender  of 
this  policy  or  last  renewal,  this  company  re- 
taining the  customary  short  rate;  except 
that  when  this  policy  is  canceled  by  this 
company,  by  giving  notice,  it  shall  retain 
only  the  pro  rata  -premium.'  Defendant  al- 
leges that  no  premium  was  ever  paid  by  in- 
sured or  by  any  one  for  it  for  said  policy; 
that  on  April  17,  1901,  defendant  duly  noti- 
fied said  Insured  that  it  would  decline  to  car- 
ry said  risk  and  tliat  said  policy  was  cancel- 
ed, and  It  demanded  of  Insured  the  surrender 
of  said  policy;  that  on  April  24,  1901,  the 
said  Insured  did,  in  compliance  with  defend- 
ant's request,  surrender  and  deliver  to  it 
said  policy,  so  that  all  liability  of  defendant 
thereunder,  if  any  ever  existed,  which  it  de- 
nies, thereupon  ceased  and  determined,  and 
plaintiff  is  not  entitled  to  recover." 

A  replication  was  filed,  containing  this  new 
matter:  "Now  at  this  day  comes  plaintiff, 
and,  for  replication  to  defendant's  answer, 
says  that  on  or  about  the  24th  day  of  April, 
1901,  the  said  policy  of  Insurance  was  in 
possession  of  the  National  Bank  of  Com- 
merce, In  St.  Louis,  Missouri;  that  the  agents 
of  defendant  in  the  city  of  St  Louis,  where 
said  bank  has  its  place  of  business,  without 
any  notice  to  the  insured  that  said  policy  of 
insurance  had  been  or  would  be  canceled, 
and  without  the  knowledge  of  plaintiff,  re- 
ceived from  said  bank  said  policy  of  insur- 
ance, under  promise  that  the  said  policy 
should  remain  in  force  until  the  same,  or 
some  other  policy  equally  good,  and  for  the 
same  amount  should  be  returned  to  said 
bank;  that  neither  the  same,  nor  any  other 
policy  in  place  thereof,  was  afterwards  de- 
livered to  said  bank.  Further  answering, 
plaintiff  denies  each  and  every  allegation, 
matter,  fact,  and  thing  in  the  answer  alleged, 
not  herein  expressly  admitted,  and,  having 
fully  replied,  asks  for  Judgment  as  in  peti- 
tion prayed." 

M.  S.  Koblson,  who  is  the  vice  president 
and  treasurer  of  said  American  Baseball  & 
Athletic  Exhibition  Company,  beld  the  note 
of  the  company  for  $48,500,  secured  by  a 
deed  of  trust  in  which  the  respondent.  Eld- 
wards,  was  trustee,  and  the  insurance  poli- 
cies on  the  property  embraced  in  the  deed 
of  trust  were  made  payable  to  the  trustee  as 
his  Interest  might  appear,  for  the  further 
security  of  the  beneficiary.   Roblson  had  l>or- 
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rowed  fl5,000  from  the  Bank  of  Commerce 
on  bis  note,  and,  to  secure  that  loan,  had 
deposited  with  the  bank  as  collateral  said 
note  of  the  baseball  company,  with  the  deed 
of  trust  and  policies  that  accompanied  It 
as  security,  and  those  documents  were  held 
by  the  bank  when  the  fire  occurred. 

The  facts  In  regard  to  the  Issuance  of 
the  policy  In  suit  are  these:  Roblson,  as  ylce 
president  and  treasurer  of  the  baseball  com- 
pany, was  exclusively  charged  with  keeping 
its  property  Insured.  Between  the  5th  and 
12th  of  April,  1901,  be  applied  to  the  firm  of 
Roesleln  &  Robys,  who  were  Insurance 
agents  and  brokers  In  the  city  of  St  Louis, 
for  Insurance  to  take  the  place  of  certain 
policies  which  would  expire  at  noon  on  the 
seyenteenth  of  that  month.  They  agreed  to 
get  new  Insurance,  but  encountered  consid- 
erable difficulty  In  Inducing  companies  to 
write  the  risk,  and  appealed  to  the  agency 
of  Geo.  D.  Capen  &  Co.,  who  were  agents 
for  certain  insurance  companies,  Including 
the  Home,  to  help  them  cover  the  property. 
That  firm  expressed  doubt  as  to  whether 
any  of  the  companies  they  represented  would 
carry  the  risk,  but  finally  agreed  to  write 
policies  In  some  of  their  companies  on  the 
condition  and  understanding  that  the  clause 
of  the  policy  requiring  five  days'  notice  of 
cancellation  should  be  waived,  or,  in  other 
words,  that  on  notice  of  the  rejection  of  the 
risk  by  a  company  Its  policy  should  be  can- 
celed forthwith.  This  occurred  on  the  12th 
of  April,  and  several  policies.  Including  the 
one  In  suit,  were  written  that  day,  to  take 
effect  at  noon  on  the  seventeenth.  On  the 
24th  of  April,  Roblson  accompanied  the  base- 
ball club  on  an  Eastern  tour,  and  got  back 
the  evening  of  the  Ist  day  of  May.  On  the 
25th  of  April,  Oapen  &  Co.  received  a  letter 
from  the  general  office  of  the  Home  Insur- 
ance Company,  In  New  York,  notifying  them 
of  Its  refusal  to  carry  the  risk  on  the  base- 
ball company's  property,  and  directing  tliem, 
as  the  Home's  agents  In  St.  Louis,  to  see 
that  It  was  relieved  of  liability  on  the  risk. 
Capen  &  Co.  went  Immediately  to  the  of- 
fice of  Roesleln  &  Robyn,  which  was  on  a 
lower  floor  of  the  same  building  where  Capen 
&  Co.'s  office  was,  and  notified  RoeslPin  & 
Robyn  of  the  cancellation  of  the  policy. 
Noel  Robyn  took  said  letter  written  from  the 
Home's  New  York  office  to  the  Baseball  Park, 
and  showed  it  to  Muckenfuss,  bookkeeper  of 
the  baseball  company;  Roblson,  as  stated, 
being  out  of  the  city.  Robyn  also  showed 
Muckenfuss  a  list  of  several  other  companies 
that  had  ordered  their  policies  canceled,  say- 
ing he  wished  to  take  them  up.  Muckenfuss 
told  him  the  policies  were  In  the  National 
Bank  of  Commerce,  and  arranged  for  Robyn 
to  meet  him  there  at  half  past  9  o'clock. 
They  met  accordingly,  and  transacted  the 
business  they  had  with  Cowen,  the  assistant 
cashier  of  said  bank.  There  is  a  dispute  as 
to  what  was  said  when  the  policies  were 
taken  from  the  bank.    Cowen  and  Mucken- 


fuss say  that  Robyn  stated  he  wished  to 
withdraw  some  policies  covering  insurance 
on  the  baseball  company's  property;  handing 
Cowen  a  Ust  of  them,  and  promising  the  lat- 
ter to  keep  the  insured  property  covered 
until  new  insurance  was  written.  Cowen 
swore  the  bank  rellnqoisbed  some  of  the 
policies  to  Robyn  on  that  condition  and  with 
that  understanding.  Robyn  denied  this,  and 
said  he  simply  asked  for  and  took  certain 
policies;  stating  that  they  had  been  canceled 
by  the  company.  Roblson  testified  be  knew 
nothing  of  those  policies  being  taken  up  and 
canceled  until  the  2d  day  of  May,  when  his 
attention  was  called  to  it  by  Muckenfuss. 
He  saw  Roesleln  &  Robyn  on  the  following 
day  in  regard  to  the  matter,  and  a  conversa- 
tion occurred,  which  is  recited  below.  When 
Robyn  got  the  policy  in  suit  from  the  bank, 
he  returned  it  to  the  Home  Insurance  Com- 
pany, no  premium  having  as  yet  been  paid  on 
It,  and  that  company  had  it  when  the  pres- 
ent action  was  b^^un. 

The  contention  of  the  respondent  Is  that 
the  policy  had  not  been  legally  canceled  at 
the  time  of  the  Are,  for  lack  of  five  days' 
prior  notice  to  Roblson  or  any  one  else  au- 
thorized to  receive  notice  on  behalf  of  the 
baseball  company,  while  the  theories  of  the 
appellant  are:  First,  notice  to  Roesleln  & 
Robyn  was  sufficient;  second,  notice  to 
Muckenfuss,  the  bookkeeper,  was  sufQcient: 
third,  Roblson  himself  knew  of  the  cancel- 
lation five  days  before  the  flire,  of  which 
there  Is  slight,  if  any,  evidence;  fourth,  Rob- 
lson knew  of  the  cancellation  on  the  2d 
or  3d  of  May  before  the  fire,  thereby  waiv- 
ing the  five  days'  notice;  fifth,  the  policy 
was  Issued  on  the  condition  and  understand- 
ing that  the  five  days'  notice  of  cancellation 
was  waived. 

It  is  necessary  to  state  fully  the  testimony 
of  Roblson  in  regard  to  the  relation  sus- 
tained by  Roesleln  &  Robyn  to  the  baseltall 
and  athletic  exhibition  company.  Roblson 
testified,  as  stated  above,  that  the  duty  was 
left  to  him  to  see  that  Insurance  was  taken 
out  on  the  property  and  to  look  after  It: 
that  the  Insurance  on  the  property  at  the 
time  the  fire  occurred  was  procured  through 
Roesleln  &  Robyn,  who  occupied  the  posi- 
tion to  the  baseball  company  of  both  insur- 
ance agents  and  insurance  brokers;  that, 
when  he  discovered  most  of  the  company's 
Insurance  would  expire  on  the  ITth  of  April, 
he  sought  Roesleln  &  Robyn,  and  asked 
them  to  replace  It,  and  they  said  they  would; 
that  all  previous  Insurance  had  been  placed 
through  them  for  the  years  1899  and  1900: 
that  In  1899  the  policies  were  Issued  about 
April  17th,  and  the  premliuus  paid  on  the 
16th  of  May,  the  check  being  given  to  Roes- 
leln &  Robyn;  In  1900  the  policies  were  is- 
sued at  the  same  time,  and  paid  for  by  check 
on  the  9th  of  August;  that  the  baseball 
company  never  paid  premiums  to  the  insur- 
ance companies,  but  always  to  Roesleln  & 
Robyn.      Roblson  testified  further:    "I  nev 
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er  asked  anybody  else  tn  the  city  to  place  a 
dollar's  worth  of  Insurance  on  the  property, 
or  outside  the  city,  up  tt>  that  time  [namely. 
May  2d  or  Sd,  when  the  conversation  be- 
tween bim  and  Bobyn  took  place  about  the 
difficulty  In  procuring  Insurance],  We  bad 
placed  everything  In  their  hands,  and  they 
bad  always  kept  It  fully  covered."  He  also 
testified  as  follows:  "Q.  Now  I  understand 
you  that  yon  depended  on  Roeslein  &  Robyn 
to  look  after  your  Insurance  matters  for 
you?  A.  Yes,  sir.  Q.  They  were  your  sole 
dependence?  A.  Yes,  sir.  Q.  You  never. ap- 
plied to  any  other  agent  or  agents  In  the 
city  with  reference  to  the  matter?  A.  Not 
ap  to  the  time  I  called  there  on  the  3d  of 
May.  Q.  And  you  gave  It  no  personal  at- 
tention yourself?  A.  No,  sir,  not  outside 
— (interrupting).  Q.  Outside  of  calling  atten- 
tion to  the  fact  that  you  wanted  a  certain 
amount  of  Insurance?  A.  Yes,  sir.  Q.  And 
yon  wanted  the  Insurance  kept  In  force?  A. 
Yes,  sir.  Q.  And  you  depended  on  them  to 
do  that?  A.  Yes,  sir.  Q.  Of  course,  yon 
didn't  dictate  what  companies?  A.  No,  sir; 
except  they  were  to  be  good  companies.  Q. 
In  fact,  you  didn't  know  Just  what  compa- 
nies you  were  Insured  In?  A.  Well,  I  knew 
about  as  much  about  that  as  I  would  about 
any  Insurance  company.  Q.  Did  you  have 
a  policy  In  the  Home  Insurance  Company 
the  year  previous  to  May  17,  19017  A.  I 
couldn't  tell  you  that.  Q.  I  mean  April  17, 
1901?  A.  I  don't  know.  Q.  You  don't  know 
whether  you  did  or  not?  A.  No,  sir.  Q. 
Don't  you  know  that  you  didn't  have?  A. 
No,  sir;  I  couldn't  tell  you.  Q.  Don't  you 
know  that  this  is  not  a  renewal  of  any  poli- 
cy at  all  that  you  had  had  previously?  A. 
I  think  the  question  you  asked  me  was,  did 
we  have  any  Insurance  with  that  company? 
Is  that  your  question?  Q.  Yes,  sir.  A.  I 
couldn't  state  whether  we  had  any  before 
that  with  that  company  or  not  Q.  You 
don't  know?  A.  No,  sir;  I  don't  Q.  You 
paid  no  attention  to  that?  A.  No,  sir;  I 
trusted  to  them  what  companies  they  placed 
our  Insurance  in.  Q.  You  depended  on  them 
to  select  the  companies  for  you  to  keep  the 
property  insured?  A.  Yes,  sir.  Q.  What 
was  the  amount  of  Insurance?  A.  Twenty- 
three  thousand  five  hundred.  Q.  Was  that 
the  amount  they  were  directed  to  procure? 
A.  No,  sir;  they  were  directed  to  keep  twen- 
ty thousand.  Q.  How  did  you  happen  to  go 
to  Boesleln  A  Robyn's  office  on  the  3d  of 
May?  A.  I  wanted  to  find  out  what  policies 
they  had  taken  away,  and  how  much  In- 
surance there  was  on  the  property.  Q.  Tak- 
en away  from  where?  A.  Taken  away  from 
the  Bank  of  C!ommerce.  Q.  Yon  bad  learned 
that  the  policies  had  been  delivered  up,  bad 
yon?  A.  Yes,  sir.  Q.  When  did  yon  learn 
that?  A.  On  the  day  before— the  2d  of  May. 
Q.  You  knew  then  on  the  2d  of  May  that 
these  policies  had  been  delivered  back  to  the 
company?  A.  I  knew  they  bad  been  deliv- 
ered to  Roeslein  &  Robyn.    Q.  Back  to  your 


agents?  A,  Yes,  sir.  Q.  Yon  didn't  know 
whether  they  had  been  delivered  back  to 
the  agents  of  the  insurance  company  or  not? 
A.  I  didn't  know  anything  about  that  Q. 
Didn't  they  tell  you  at  that  time  that  it  was 
impossible  for  them  to  carry  the  Insurance 
here  in  St  Louis?  A.  On  the  2d  of  May? 
Q.  Yes,  sh-.  A.  Yes,  sir.  Q.  And  yon  re- 
quested them  to  mall  you  the  form,  and  so 
forth,  to  the  Burnett  House,  in  Cincinnati? 
A.  Yes,  sh-.  Q.  And  you  would  see  if  yon 
could  place  it  there?  A.  If  I  could  place  it 
down  East  Q.  Either  in  Cincinnati  or  else- 
where? A.  Yes,  sir.  Q.  Before  you  went 
East  the  proper^  burned?  A.  Yes,  sir.  Q. 
The  way  you  did  this  business,  as  I  under- 
stand it,  you  depended  on  Roeslein  &  Robyn 
to  pay  the  premiums  to  the  different  compa- 
nies; then,  when  they  rendered  you  the  bill, 
you  paid  them  whatever  It  amounted  to? 
A.  Yes,  shr.  Q.  That  is,  If  you  didn't  pay  It 
right  away,  you  paid  It  some  time?  A.  Yes, 
sir.  Q.  Did  they  ever  render  you  any  bill 
for  this  policy?  A.  I  don't  think  they  ever 
did.  Q.  There  had  no  premium  ever  been 
paid  on  this  policy,  has  there?  A.  It  has 
been  tendered  for  It  Q.  When?  A.  On  the 
etb  of  May.  Q.  But  that  was  after  the  fire? 
A.  Yes,  sir.  Q.  No  premium  had  been  ten- 
dered up  to  the  time  of  the  flre?  A.  No,  sir: 
there  hadn't  been  on  any  of  the  policies." 

It  was  shown  the  baseball  company  kept 
a  record  of  Its  Insurance  policies  In  a  book, 
stating  the  amount,  of  each,  when  it  took 
effect,  and  when  it  expired;  also  notlngs  as 
to  exchanges  and  cancellations.  The  morn- 
ing of  April  17,  1901,  Noel  Robyn  took  up 
the  Phoenix  policy,  which  was  replaced  prob- 
ably by  the  one  in  suit  and  an  entry  made 
by  Muckenfuss  in  the  company's  books  that 
the  Phoenix  policy  was  canceled.  Boblson 
testified:  "Q.  Who  first  made  the  arrange- 
ment with  the  firm  of  Roeslein  &  Robyn  to 
look  after  your  Insurance  for  the  baseball 
park  company?  A.  Mr.  E.  C.  Becker.  Q. 
When  was  that?  A.  In  April,  three  years 
ago.  Q.  That  same  arrangement  was  kept 
up  right  along?  A.  Yes,  sir.  Q.  Were  the 
policies  renewed  in  1900?  A.  Yes,  sir;  they 
were  renewed  each  year."  There  was  testi- 
mony to  show  Muckenfuss  had  nothing  to 
do  with  procuring  Insurance,  but  that  he  was 
simply  bookkeeper,  and  whatever  entries  he 
made  In  regard  to  Insurance  were  made  un- 
der the  direction  and  supervision  of  Robison; 
and  perhaps  there  was  slight  evidence  tend- 
ing to  show  he  acted  Independently  of  Robi- 
son In  looking  after  Insurance.  The  particu- 
lar policies  to  take  effect  on  April  17,  1901, 
bore  a  higher  rate  of  premium  than  had  pre- 
viously been  charged,  of  which  fact  Robison 
was  notified  by  Roeslein  &  Robyn  before 
they  were  written,  and  be  agreed  to  the 
increased  rate. 

We  will  state  Roblson's  testimony  In  re- 
gard to  the  Interview  with  Roeslein  &  Robyn 
on  the  2d  or  3d  of  May.  After  testifying 
that  this  policy  had  been  deposited  In  the 
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Xational  Bank  of  Commerce,  trltb  16  others, 
on  the  17tb  day  of  April,  he  proceeded  as 
follows:  "Q.  When  did  yon  next  bear  of 
thlspartlcularpolicy  of  Insurance?  A.  When 
did  I  next  bear  of  this  policy?  Q.  Tee,  sir. 
A.  It  was  on  the  2d  of  May.  Q.  What  year? 
A.  1901.  Q.  What  did  yon  do  when  you 
heard  of  it?  A.  I  went  down  to  Mr.  Roes- 
lein  &  Robyn  to  see  what  policies  had  been 
taken  away  from  the  bank,  and  how  much 
insurance  we  had  left  there,  and  I  found 
this  was  one  of  the  policies  that  had  been 
taken  away.  I  would  like  to  correct  that. 
Q.  Certainly  correct  it  A.  I  only  got—  The 
first  intimation  I  had  that  any  policies  had 
been  taken  away  was  on  the  2d  of  May, 
by  a  note  that  my  bookkeeper  left  on  my 
desk  about  this  as  one  of  the  policies  that 
was  taken.  Q.  In  consequence  of  that  in- 
formation you  went  down  to  the  office  of 
these  insurance  brokers,  did  you?  A.  That 
was  partly  so.  On  that  same  day  Mr.  Cow- 
en,  cashier  of  the  bank,  informed  me  they 
bad  taken  a  number  of  other  policies  besides 
what  they  had  taken  the  first  day.  Q.  Be- 
fore pursuing  that  any  further,  was  there  a 
different  rate  of  premium  charged  in  this 
policy  over  those  which  showed  they  had 
been  replaced  the  year  before?  A.  Yes,  sir. 
Q.  Did  you  at  that  time  ever  receive  any 
notice  of  the  desire  of  the  company  to  cancel 
these  policies?  A.  Only  on  the  3d  of  May, 
1901.  Q.  As  the  result  of  that  fire,  what  be- 
came of  the  property  insured?  A.  Why,  the 
grand  stand  and  pavilion —  Q.  I  mean,  cov- 
ered by  this  policy.  Was  it  totally  destroy- 
ed, or  not?  A.  All  except  one  of  the  items. 
Q.  Yes,  sir;  that  we  don't  sue  for  here?  A. 
No,  air.  Q.  What  was  the  value  of  the  prop- 
erty destroyed?  A.  Something  over  twenty- 
seven  thousand.  Q.  Over  how  much?  A. 
Over  twenty-seven  thousand  dollars.  Q.  Do 
you  remember  anything  else  that  occurred 
in  the  conversation  you  had  with  Roesleln 
&  Robyn,  or  any  one  of  that  firm,  on  the 
Sd  of  May,  1901?  .  A.  Yes,  sh-.  Q.  Well, 
state  it  to  the  Jury.  A.  Mr.  Robyn  suggest- 
ed to  me—  He  said  he  had  hard  work  to 
replace  all  the  insurance;  to  keep  up  the 
amount  we  wanted.  He  suggested  to  me 
that  I  take  hold  of  it  myself,  and  see  what 
I  could  do.  I  told  him  that  I  would  do 
so,  and  that  is  the  first  notice  that  I  had, 
or  the  first  time  that  I  had  been  outside  of 
his  office  to  get  any  insurance.  I  never  ask- 
ed anybody  else  in  the  city  to  place  a  dol- 
lar's worth  of  insurance  on  the  property, 
or  outside  the  city,  up  to  that  time.  We 
had  placed  everything  in  their  hands,  and 
they  had  always  kept  It  fully  covered,  I 
took  the  matter  up  the  next  day— tried  to  get 
some  insurance— and  the  fire  occurred  on 
that  day.  I  told  Mr.  Robyn,  if  he  would 
forward  blank  forms  he  had,  to  me  at  Cin- 
cinnati, as  I  expected  to  go  on  Monday  night, 
and  was  on  my  way  Knst,  or  would  be,  I 
would  take  the  matter  up  with  an  agent 


In  New  York,  who  had  placed  Insnrance  for 
me  on  railroad  property,  and,  if  he  would 
send  on  these  blank 'forms  to  me  at  Cincin- 
nati, I  would  take  them  down  with  me.  Q. 
The  understanding  was  l>etween  you  and 
Robyn  tliat  you  should  help  him  if  you  could 
get  other  insurance  to  replace  this  existing 
insurance?    A.  Yes,  sir." 

The  trial  court  refused  an  instruction  re- 
quested by  the  appellant  for  a  verdict  in  its 
favor,  but  gave  this  one:  "The  court  In- 
structs the  Jury  that  if  you  find  from  the 
evidence  that  Roesleln  &  Robyn  were  em- 
ployed or  engaged  by  the  American  Baseball 
&  Athletic  Exhibition  Company  to  procure  in- 
surance for  it,  and  to  take  charge  of  its  insur- 
ance business,  and  to  keep  its  property  Insui^ 
ed  in  good  companies  to  a  certain  amount, 
and  that  said  firm  placed  and  controlled  ail 
the  insurance  of  said  exhibition  company, 
and,  when  policies  were  ordered  canceled  by 
insurance  companies,  said  firm  replaced  the 
same,  when  possible,  with  other  policies,  as 
they  saw  fit,  and  if  you  find  that  said  firm 
advanced  premiums  for  said  exUbitlon  com- 
pany on  policies  placed  by  tbem  for  it,  and 
if  you  find  that  such  had  been  the  relations 
between  said  firm  and  said  exhibition  com- 
pany for  several  months,  and  If  you  find 
that  Roesleln  &  Robyn  did  not  countersign 
or  Issue  the  policy  sued  on,  then  you  are  in- 
structed that  said  firm  were  agents  of  the 
insured,  and  not  of  the  defendant;  and  if 
you  find  that  said  firm,  as  agents  of  the  as- 
sured, applied  to  defendant's  agents,  Capen 
&  Co.,  for  the  policy  sued  on,  and  that  said 
policy  was  Issued  by  said  Capen  &  Co.,  as 
defendant's  agents,  and  delivered  to  Roeslein 
&  Robyn  for  the  insured,  and  if  you  find 
that  afterwards,  and  more  than  five  days 
before  the  fire,  Capen  &  Co.  notified  Roeslein 
&  Robyn  that  defendant  would  not  carry 
said  risk,  and  demanded  return  of  the  poli- 
cy, and  that  said  Roesleln  &  Robyn  did 
surrender  said  policy  to  Capen  &  Co.  more 
than  five  days  before  the  fire,  the  plaintiff 
Is  not  entitled  to  recover,  and  your  verdict 
must  be  for  defendant"  The  Jury  returned 
a  verdict  for  the  plaintiff  under  the  instruc- 
tions given. 

Opinion  of  the  Court. 

If  the  notice  given  by  Capen  tc  Company 
to  Roeslein  St  Robyn  was  a  valid  and  effect- 
ive notice,  the  policy  was  not  in  force  when 
the  loss  occurred,  and  no  attention  need  be 
paid  to  the  other  pn^Msitlons  argued  by 
counseL 

By  comparing  the  Instruction  quoted  with 
the  testimony  of  Robison,  it  will  be  perceived 
that  every  fact  the  court  told  the  Jury  they 
must  find  as  to  the  acts  and  authority  of 
Roeslein  &  Robyn  as  insurance  brokers  em- 
ployed by  the  baseball  company,  the  duties 
they  performed,  and  the  powers  they  exer- 
cised in  behalf  of  said  company,  was  posi- 
tively sworn  to  by  Roblaon  himself;  and,  if 
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■aid  Instruction  waa  rightly  given,  it  would 
have  been  right  to  give  the  peremptory  in- 
struction requested  by  the  appellant.  Were 
Roesleln  &  Robyn  such  general  agents  and 
representatives  of  the  baseball  company,  in 
connection  with  its  insurance  affairs,  that  no- 
tice to  them  of  the  cancellation  of  the  policy 
in  suit  affected  and  bound  the  company,  so 
that  their  surrender  of  the  policy  and  its  can- 
cellation on  that  notice  ended  the  liability 
of  the  appellant?  The  cases  on  this  subject 
are  in  accord,  and  lay  down  two  proposi- 
tions: 

First.  A  broker  employed  by  an  owner  to 
procure  a  policy  of  Insurance  on  property,  or 
a  line  of  insurance,  has  completely  performed 
the  subject-matter  of  the  agency  when  he 
gets  the  insurance.  BUs  employment  is  then 
at  an  end,  and  subsequent  notice  to  him  by 
a  company  which  wrote  a  risk  on  the  prop- 
erty, of  the  cancellation  of  its  policy,  is  no 
notice  to  the  assured,  nor  a  compliance  with 
a  provision  of  the  policy  that  notice  must  be 
given  to  the  assured,  and  an  attempt  to  can- 
cel on  such  notice  is  a  nullity.  Rothschild 
▼.  Ins.  Co.,  74  Mo.  41,  41  Am.  Rep.  803; 
Gardner  v.  Ins.  Co.  (K.  C.)  58  Mo.  App.  611; 
Grace  v.  Id.,  109  U.  S.  278,  3  Sup.  Ct  207, 
27  L.  Ed.  932;  Lycoming  Ins.  Co.  ▼.  Ward, 
90  HL  545;  Hermann  v.  Id.,  100  N.  Y.  411, 
8  N.  E.  341,  53  Am.  Rep.  197;  Insurance 
Co.  V.  Hartwell,  100  Ind.  666;  Insurance  Co. 
y.  Raden,  87  Ala.  311,  5  South.  876,  13  Am. 
St  Rep.  86. 

Secoud.  When  a  broker  is  intrusted  by  an 
owner  with  the  duty  of  keeping  the  owners 
property  Insured,  taking  out  policies  thereon, 
renewing  the  same  when  they  expire,  paying 
premiums  to  be  repaid  to  the  broker  by  the 
owner,  and  obtaining  other  insurance  in  lieu 
of  expired  or  canceled  policies,  and  this 
course  of  dealing  has  been  carried  on  for 
some  time,  the  broker  is  the  general  agent  of 
the  owner  in  respect  to  the  tatter's  insur- 
ance, and  notice  of  cancellation  given  to  the 
broker  binds  his  principal.  McCartney  v. 
Insurance  Co.  (K.  C.)  33  Mo.  App.  652;  Hug- 
gins  y.  Id.  (K.  C.)  41  Mo.  App.  530;  Gardner 
y.  Id.,  supra;  Hodge  v.  Id.,  83  Hun,  583; 
Stone  y.  Id.,  105  N.  Y.  543,  12  N.  E.  45; 
Davis  Lumber  Co.  v.  Id.,  95  Wis.  227,  70  N. 
■W.  84,  37  L.  R.  A.  131;  Schauer  v.  Id.  (Wis.) 
60  N.  W.  994;  Hartford  Ins.  Co.  v.  Reynolds, , 
86  Mich.  502;  Dibble  v.  Ins.  Co.,  70  Mich. 
1,  87  N.  W.  704,  14  Am.  St.  Rep.  470;  Buick 
r.  Id.,  103  Mich.  75,  61  N.  W.  337;  Royal 
Ins.  Co.  y.  Wight,  5  C.  C.  A.  200,  55  Fed. 
466;  White  y.  Ins.  Co.  (C.  C.)  93  Fed.  161; 
Mutual  Assurance  Society  y.  Id.,  84  Va.  116, 
4  S.  B.  178,  10  Am.  St  Rep.  819;  Ostrander 
on  Insurance,  p.  53;  16  Am.  &  Eng.  Ency. 
T.<aw  (2d  Ed.)  074;  MeCbem  on  Agency,  { 
931. 

Our  statute  says;  "Whoever  for  compen- 
sation acts  or  aids  In  any  manner  in  nego- 
tiating contracts  of  insurance  or  re-insurance 
or  placing  risks  or  effecting  Insurance  ix  re- 


insurance for  any  person  other  than  himself 
and  not  being  the  appointed  agent  or  officer 
of  the  company  in  which  such  insurance  or 
re-Insurance  is  effected  shall  be  deemed  an 
Insurance  broker."  Rev.  St  1809,  §  7997. 
Uoeslein  &  Robyn  come  within  that  defini- 
tion of  a  broker,  we  think,  although  it  is 
true  they  got  their  compensation  by  deduct- 
ing their  fees  from  the  premiums  paid  them 
by  the  baseball  company  before  turning  thorn 
over  to  the  agents  of  the  insurance  compa- 
nies. Plainly,  Roesleln  &  Robyn  were  not 
the  agents  of  the  Home  Insurance  Company; 
for,  as  brokers  of  the  baseball  company,  they 
applied  to  Capen  &  Co.,  agents  of  the  Home 
Insurance  Company,  to  write  the  risk,  and  in 
the  transaction  Capen  &  Co.  represented  the 
Insurance  company,  and  Roesleln  &  Robyn 
represented  the  baseball  company.  The  lat- 
ter did  not  assume  to  represent  the  insurance 
company,  and  could  not  have  represented  it 
since  no  agent  can  serve  two  masters.  Hug- 
gins  Cracker  Co.  v.  Insurance  Go.  (K.  C.)  41 
Mo.  App.  530;  De  Steiger  v.  Hollington  (K. 
C.)  17  Mo.  App.  888;  Insurance  Co.  v.  Hope 
(St  L.)  8  Mo.  App.  408.  A  broker  acting  for 
a  property  owner  as  Roesleln  &  Robyn  act- 
ed in  this  case  is  always  held  to  be  the  agent 
of  the  assured.  Mechem  on  Agency,  8  931; 
Ins.  Co.  V.  Brooks  (Md.)  84  Atl.  878;  Hamb- 
Ict  y.  Ins.  Co.  (D.  C.)  86  Fed.  118;  Ins.  Co. 
V.  Reynolds,  36  Mich.  502;  Standard  Oil  Co. 
y.  Ins.  Co.,  64  N.  Y.  85. 

As  Roesleln  &  Robyn  were  insurance  brok- 
ers, and  agents  of  the  baseball  company, 
the  question  of  whether  notice  to  them  of  the 
cancellation  of  the  policy  bound  the  base- 
ball company  turns  on  whether  their  agency 
was  a  general  one,  or  merely  special;  that 
Is,  whether  they  were  employed  to  procure 
a  given  line  of  insurance,  or  to  represent  the 
baseball  company  generally  in  its  insurance 
business,  for  that  is  the  test  in  all  such 
cases,  as  the  authorities  cited  show.  A  gen- 
eral agent  is  one  who  is  empowered  by  a 
principal  to  transact  all  his  business  of  a 
particular  kind,  while  a  special  agent  is  one 
authorized  to  act  only  in  a  specified  transac- 
tion. Mechem  on  Agency,  §  6;  Butler  v. 
Maples,  9  Wall.  766,  19  L.  Ed.  822;  Cross  v. 
RaUway  Co.  (K.  C.)  71  Mo.  App.  590.  A 
person  dealing  with  an  agent  appointed  to 
transact  generally  a  certain  class  of  business 
for  his  principal  has  the  right  to  presume  a 
much  wider  authority  is  vested  in  such  agent 
than  he  would,  were  the  agent  empowered  to 
act  only  in  a  particular  Instance,  and  may 
In  the  former  case  rely  on  the  agent's  acta 
unless  they  go  beyond  those  usually  done  by 
general  agents.  Mechem  on  Agency,  Si  284, 
285.  Notice  to  any  agent,  either  general  or 
special,  binds  the  principal,  if  it  is  in  refer- 
ence to  a  matter  included  in  the  agent's  au- 
thority, and  while  he  was  still  representing 
the  principal.  There  is  no  difference  in  the 
effect  of  notice,  whichever  is  the  class  the 
agent  belongs  to;  but  as  the  scope  of  a  gen- 
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eral  agent's  antboiity  is  more  extensive,  so 
notice  to  bim  is  correspondingly  effective, 
and  will  often  l>e  good,  as  relating  to  a  sub- 
ject falling  within  bis  autborlty,  wbcn  It 
would  be  bad  to  a  special  agent,  as  relating 
to  a  matter  outside  bis.  On  principle,  a  com- 
pany's notice  declining  to  carry  an  insur- 
ance risk,  given  to  a  broker  empowered  gen- 
erally to  look  after  all  the  policy  holder's 
insurance  business,  and  wbo  has  exerted  that 
power  continuously  for  a  considerable  period, 
ought  to  be  sufficient,  and  all  the  cases  we 
have  examined  hold  It  Is  sufficient.  It  Is 
difficult  to  see  bow  an  agent  could  have  more 
extensive  powers  in  connection  with  the  busi- 
ness of  his  principal  than  Roesleln  &  Robyn 
had  as  brokers  for  the  baseball  company, 
as  for  several  years  said  company's  insmv 
a  nee  affairs  bad  been  committed  entirely 
to  their  charge;  and,  if  an  insurance  com- 
pany ever  has  the  right  to  rely  on  a  broker's 
authority  being  wide  enough  to  render  a 
notice  of  cancellation  to  him  a  good  com- 
pliance with  the  requirement  of  notice  to  the 
insured,  tlut  right  existed  in  this  instance. 
The  cases  cited  as  supporting  the  second 
proposition  of  law  above  stated  conclusively 
establish  that  notice  to  a  general  broker  is 
effective,  and  the  facts  of  several  of  them 
were  practically  identical  with  those  In  the 
one  at  bar,  as  testified  to  by  Robison. 

The  able  counsel  for  the  respondent  invoke 
the  rule  that,  where  different  Inferences  may 
legitimately  be  drawn  from  oral  evidence, 
it  is  for  the  Jury  to  say  what  inference  sliall 
be  drawn;  but  that  rule,  we  think,  Is  in- 
applicable to  the  present  case.  The  doctrine 
that  Juries  are  the  sole  Judges  of  the  weight 
of  evidence,  and  entitled  to  deduce  any  in- 
ference it  will  legitimately  bear,  does  not 
mean  that,  if  a  plaintiff  proves  by  uncon- 
tradicted testimony  facts  which  defeat  his 
own  claim,  a  Jury  may  disregard  the  only 
testimony  offered,  and  give  him  Judgment 
notwithstanding;  else  there  is  no  need  to 
introduce  evidence  at  all,  and  a  demurrer 
to  a  plaintiff's  case  could  never  be  sustained, 
as  It  must  be  unless  there  is  a  prima  facie 
case.  Pope  v.  Boyle,  98  Mo.  627,  11  S.  W. 
1010;  Hyde  v.  Railway,  110  Mo.  272,  19  S. 
W.  483.  Robison  is  not  the  plaintiff  in 
this  case,  but  be  was  the  vice  president  and 
treasurer  of  the  baseball  company,  and  his 
testimony  in  regard  to  the  scope  of  the 
agency  of  Roesleln  &  Robyn  Is  corroborated 
by  all  the  other  testimony  in  the  case.  There 
is  nothing  in  the  record,  so  far  as  we  have 
detected,  from  which  an  Inference  could  be 
properly  drawn  by  the  Jury  contrary  to  the 
facts  hypothecated  in  the  Instruction  above 
quoted,  in  which  they  were  told,  if  they 
found  the  specified  facts,  to  return  a  verdict 
for  the  defendant  In  returning  one  for  the 
plaintiff,  they  ignored  the  positive  direction 
of  the  court  and  all  the  evidence  in  the  case, 
and  their  verdict  cannot  be  allowed  to  stand. 
The  trial  court  should  have  given  the  per- 
emptory instruction  requested  by  the  appel- 


lant In  the  first  instance,  and,  having  failed 
to  do  so,  should  have  set  aside  the  verdict 
of  the  Jury.  In  some  of  the  cases  supra,  the 
ruling  on  similar  facts  was  that  there  was 
nothing  to  submit  to  the  Jury. 
The  Judgment  is  reversed. 

BLIND,  P.  J.,  and  BARCLAY,  J^  concur. 


BDWARDS  V.  SUN  INa  00. 

(Court  of  AK>eala  at  St.  Louis,  Mo.    March  31. 
1003.) 

INSURANCE  —  AGENTS  —  AXJTHORITT  —  CAN- 
CELLATION OF  POLICY— NOTICE  TO  PL.BDGBB 
—CONSENT  TO  CANCELLATION— NOTICE  TO 
TRUSTEE— ACTIONS  —  INSTRUCTIONS  —  QOES- 
TION  FOR  JURY. 

1.  Where  a  firm  of  insurance  agents  issne<l 
a  policy  on  a  corporation's  property,  which  by 
its  terms  was  to  take  effect  April  Istb,  and  the 
policy  was  deposited  with  a  bank  as  collateral 
security  for  a  loan,  and  thereafter,  on  April 
24th,  one  of  the  agents  went  to  the  bank  aod 
obtained  the  policy  for  cancellation  on  his 
agreement  that  the  insurance  shoald  be  in 
force  nntil  other  insnrance  was  written  in  place 
of  it,  such  agreement  did  not  constitnte  an  in- 
valid verbal  agreement  to  insure,  but  was  an 
agreement  that  the  policy  should  not  be  can- 
celed until  other  Insnrance  bad  lieen  sobsti- 
tuted. 

2.  An  agreement  by  an  insnrance  agent  who 
had  Issued  a  policy,  on  receiving  the  same  from 
a  pledgee  for  cancellation,  that  the  insnrance 
should  not  be  canceled  until  another  policy  of 
equal  value  had  been  substituted,  was  within 
the  scope  of  the  agent's  authority. 

3.  Where  insnrance  agents  iiad  written  a  pol- 
icy on  the  property  of  a  corporation  in  a  com- 
pany which  they  represented,  which  thereafter 
directed  a  cancellation  of  the  policy,  suoh 
agents  represented  the  insurers  only,  and  notice 
of  cancellation  to  them  was  not  notice  to  the 
insured. 

4.  Where  Insnrance  agents  who  had  been  di- 
rected by  the  insurer  to  cancel  a  policy  applied 
to  insured's  bookkeeper  therefor,  who  went 
with  one  of  sncli  agents  to  a  bank  where  the 
policy  had  beoi  deposited,  from  which  ther 
obtamed  the  same,  and  the  agent  had  fall 
knowledge  of  all  insnred's  matters  pertaining 
to  its  insurance,  the  agents  were  not  misled  or 
justified  in  believing  that  the  bank  had  ao- 
thority  to  surrender  the  policy  or  receive  notice 
of  its  cancellation  without  notice  to  the  in- 
sured. 

5.  Where  a  policy  of  insnrance  waa  pledirfd 
as  additional  collateral  security  in  a  deed  of 
trust,  notice  of  cancellation  of  the  policy  to  the 
trustee  was  unnecessary. 

6.  Where,  in  an  action  on  a  policy  wliich  had 
been  pledged  to  a  trustee,  there  was  no  isinie 
that  an  alleged  cancellation  was  void  for  laidc 
of  notice  to  him,  the  refusal  of  an  inatruction 
that  such  notice  was  not  required  was  not  er- 
ror. 

7.  Where  notice  of  cancellation  of  an  insnr- 
ance policy  was  given  to  assured's  bookkeeper, 
and  it  was  shown  that  such  Iraokkeeper  kept  a 
record  of  the  insurance  policies  carried  on  tb« 
corporation's  property,  whether  he  had  anthor- 
ity  to  receive  notice  of  such  cancellation,  which 
was  binding  on  the  company,  was  for  the  jur.r. 

Appeal  from  St  Louis  Circuit  Court;  H.  D. 
Wood,  Judge. 

Action  by  Albert  N.  Eldwards  against  the 
Sun  Insurance  Company.    From  a  Judgment 

f  1.  See  Insurance,  vol.  28,  Cent  Dix-  I  GOL 
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In  faTor  of  plalntlfl,  defendant  appeals.    Af- 
firmed. 

Fyke  Bros,  and  Snider  &  Richardson,  for 
appellant.  John  H.  Overall,  H.  W.  Bond, 
and  W.  G.  Scbofleld,  for  respondent 

Statement  of  Facts  and  Opinion. 

600DE,  J.  In  some  respects  this  action 
resembles  the  ease  by  the  same  plaintiff 
against  the  Home  Insurance  Company  (here- 
tofore decided  by  this  court)  73  S.  W.  881,  but 
In  vital  points  is  materially  different  The 
Sun  Insurance  Company  on  April  12,  1901, 
issued  a  policy  of  insurance  for  $2,500  on  the 
buildings  of  the  American  Baseball  &  Ath- 
letic Kxhibltion'  Company  of  St.  Louis,  to 
be  In  force  from  April  17,  1901,  to  April  17, 
1902.  Boesleln  &  Bobyn,  who  are  insurance 
agents  and  brokers  in  the  city  of  St  Louis, 
and  the  local  agents  of  the  Sun  Insurance 
Company  in  said  city,  Issued  the  policy  in 
question.  The  bulldlugs  covered  by  it  were 
damaged  by  fire  May  4,  1901,  and  this  action 
was  instituted  to  recover  the  proceeds  of  the 
policy.  Two  special  defenses  were  pleaded— 
the  first  that  when  the  policy  was  delivered 
It  was  agreed  between  Boesleln  &  Bobyn, 
the  agents  of  the  Insurance  company,  and  M. 
8.  Roblson,  the  vice  president  of  the  baseball 
company,  that  before  the  policy  should  take 
efCect  said  Boesleln  &  Bobyn  would  commu- 
nicate with  the  insurance  company  to  ascer- 
tain whether  It  would  carry  the  risk,  and  if 
it  declined  to  do  so  the  baseball  company 
should  surrender  the  policy;  that  when  the 
Insurance  company  was  Informed  about  the 
matter  it  notlfled'its  said  agents  that  It  could 
not  carry  the  risk,  and  on  April  17th,  in  the 
forenoon,  before  the  policy  took  effect  said 
agents  Informed  the  insured  of  the  decision 
of  the  company,  and  the  policy  was  after- 
wards, pursuant  to  said  agreement,  surren- 
dered to  the  company,  and  therefore  never 
took  effect  The  other  defense  rests  on  a 
condition  of  the  policy  providing  for  cancel- 
lation at  any  time  by  the  company  on  five 
days'  notice  to  the  insured,  and  the  surrender 
of  the  unearned  portion  of  the  premium. 
The  answer  states  that  no  premium  was  ever 
paid,  but  that  the  defendant  on  April  17th 
notified  the  Insured  that  it  could  not  carry 
the  risk,  and  demanded  the  surrender  of  the 
policy,  and  the  insured.  In  compliance  with 
said  request,  surrendered  It  on  April  24th. 
The  replication  alleges  that  on  April  24th  the 
policy  was  In  the  possession  of  the  Bank  of 
Commerce  of  St  Louis,  and  the  agents  of  the 
Inanrance  company  got  It  from  said  bank 
without  any  notice  to  the  Insured— said 
agents  promising  the  bank  at  the  time  that 
It  should  remain  in  force  until  some  other 
policy  Just  as  good  should  take  its  place- 
but  that  neither  the  same  policy,  nor  any  oth- 
er In  lien  of  It  was  afterwards  delivered  to 
the  bank.  When  the  Insurance  was  taken 
oat  this  policy  and  other  policies  were  de- 
posited in  the  National  Bank  of  Commerce 


as  security  for  a  note  for  $48,000  made  by 
the  baseball  company,  payable  to  Boblson, 
its  vice  president  which  had  been  placed 
by  Boblson  with  said  bank  to  secure  a  note 
for  $16,000  he  had  executed  to  the  bank. 
The  note  of  the  baseball  company  was  se- 
cured by  a  deed  of  trust  on  real  estate  In 
which  plaintiff,  Edwards,  was  trustee;  and, 
as  the  Insured  buildings  stood  on  the  real 
estate,  the  policy  was  made  payable  to  said 
trustee  as  his  Interest  might  appear.  The 
testimony  of  Boblson  as  to  Boesleln  &  Bo- 
byn's  authority  to  act  as  agents  for  the  base- 
ball company  in  connection  with  Its  Insurance 
affairs  tended  to  prove  that  they  were  not 
authorized  to  do  more  than  procure  the 
amoimt  of  insurance  each  year  asked  for  by 
Boblson.  It  may  be  said  that  the  record 
contains  scant  If  any,  evidence  of  the  al- 
leged special  agreement  that  this  policy  was 
to  be  canceled  without  five  days'  notice  if  the 
company  objected  to  carrying  the  risk. 

By  Its  terms  the  policy  was  to  take  effect 
on  April  17th  at  noon,  and  we  find  no  testi- 
mony that  Boesleln  &  Bobyn  notified  the 
officers  of  the  baseball  company  during  the 
forenoon  of  that  day  of  the  company's  re- 
fusal to  carry  the  risk.  As  stated,  one  of  the 
defenses  is  that  the  policy  was  taken  from 
the  Bank  of  Commerce  by  Boesleln  &  Bobyn 
on  April  24th,  pursuant  to  a  previous  agree- 
ment that  said  agents  might  take  it  if  the 
company  refused  the  risk.  This  defense 
seems  not  to  have  been  made  good  by  proof. 
Just  what  transpired  at  the  bank  is  uncer- 
tain, because  the  evidence  is  conflicting. 
Gowen,  the  bank's  cashier,  and  Muckenfuss, 
the  baseball  company's  bookkeeper,  testified 
that  Noel  Bobyn  stated  be  would  like  to 
withdraw  some  of  the  policies,  but  that  he 
would  hold  them  covered  in  bis  office  until 
he  could  rewrite  them,  and  with  this  under- 
standing he  was  allowed  to  take,  among  oth- 
ers, the  Sun  Insurance  Company's  policy. 
Bobyn  denied  making  that  statement  and 
the  Insurance  company  contends  that  If 
made.  It  was,  at  most,  a  verbal  contract  for 
Insurance,  and  invalid  for  lack  of  authority 
to  Boesleln  &  Bobyn  to  bind  the  Insurance 
company  by  It  We  cannot  accept  that  view. 
The  contract  for  insurance  was  contained  in 
the  written  policy,  and,  If  Bobyn  made  the 
disputed  statement  M  was  not  a  verbal 
agreement  to  insure,  but  an  agreement  that 
the  existing  written  Insurance  should  re- 
main In  force  until  other  Insurance  was  writ- 
ten in  place  of  It  In  other  words.  It  was  an 
agreement  that  the  policy  should  not  be  can- 
celed then,  nor  until  as  good  a  one  could  be 
substituted.  The  defendant  ought  not  to  be 
permitted  to  assert  that  an  agreement  by  Its 
agent  In  charge  of  the  matter  to  cancel  the 
insurance  in  the  future,  and  then  only  In  a 
certain  contingency,  amounted  to  an  absolute 
cancellation  on  the  spot  and  ended  the  com- 
pany's liability.  How  were  Cowen  and 
Muckenfuss  to  know  Bobyn  was  acting  out- 
side bla  authority,  when,  to  all  appearances. 
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he  was  acting  wltbin  It?  The  testimony  of 
itoblBon  tended  to  prove  that  Roesleln  &  Ro- 
byn  had  no  authority  to  cancel  policies  of 
the  baseball  company,  or  receive  notice  of 
cancellation;  and  it  is  manifest  that  in  this 
instance  notice  to  said  firm  was  not  notice 
to  the  baseball  company,  because  Boeslein  & 
Robyn  were  local  insorance  agents  who  had 
written  this  insurance,  and  were  still  looking 
after  it  for  the  insurance  company,  and  they 
could  not  be  agents  for  the  baseball  com- 
pany, too,  in  adverse  transactions. 

The  first  instruction  given  at  the  instance 
of  the  plaintiff  adopted  the  foregoing  the- 
ories of  the  case,  and  told  the  Jury,  in  ef- 
fect, that  getting  the  policy  from  the  Bank 
of  Commerce  under  a  promise  that  it  should 
remain  In  force  until  another  was  substi- 
tuted in  lieu  of  It,  if  they  found  that  was 
done,  left  it  in  force  on  May  4th,  when  the 
fire  occurred,  as  no  other  policy  had  been 
substituted  in  the  meantime;  also  that  five 
days'  notice  of  cancellation  was  required. 

Appellant  complams  of  the  refusal  of  an  in- 
struction asked  by  it  which  propounded  the 
theory  that,  as  the  policy  was  in  the  custody 
of  the  Bank  of  Commerce,  notice  of  cancel- 
lation to  said  bank  was  sufficient.  Inasmuch 
as  the  deposit  of  the  policy  with  the  bank  led 
the  insurance  company  to  believe  the  bank 
had  authority  to  surrender  it  This  conten- 
tion will  not  bear  examination.  Roesleln  db 
Robyn  were  the  Insurance  company's  agents, 
knew  all  about  the  Insurance  matters  of  the 
baseball  company,  and,  instead  of  applying 
to  the  Bank  of  Commerce  to  get  the  policy, 
applied  to  Muckenfuss,  the  bookkeeper  of  the 
baseball  company.  Robyn  went  to  the  bank 
because  the  policy  happened  to  be  deposited 
there,  not  because  he  was  misled  into  believ- 
ing the  bank  was  authorized  to  surrender  It 
A  person  holding  an  insurance  iralicy  as  col- 
lateral security  certainly  has  no  right,  unless 
the  circumstances  are  exceptional,  to  con- 
sent to  the  cancellation  of  the  Insurance  with- 
out notice  to  the  owner,  and  thereby  leave 
the  property  tmlnsured,  and  the  owner  Igno- 
rant of  that  fact  Notice  of  cancellation 
must  be  given  to  °  the  Insured,  or  to  some 
agent  whose  general  or  special  powers  are 
sufficient  to  render  notice  to  him  equally  ef- 
fective. Rothschild  V.  Insurance  Co.,  74  Mo. 
41,  41  Am.  Rep.  303;  Edwards  t.  Home  In- 
surance Co.,  supra. 

We  agree  with  the  appellant  that  notice  of 
cancellation  to  Edwards  was  unnecessary,  as 
he  was  a  mere  trustee.  Such  notices  ought 
to  be  given  to  interested  persons  whose  prop- 
erty is  at  stake,  so  that  they  may  protect 
themselves  by  taking  out  new  Insurance. 
But  we  do  not  agree  that  the  court  erred  in 
refusing  to  give  an  instruction  that  no  notice 
to  Edwards  was  required,  because  there  was 
no  contention  that  the  alleged  cancellation 
was  void  for  lack  of  notice  to  him.  Instruc- 
tions ought  to  be  directed  to  the  issues  the 
Jury  are  trying,  and,  so  far  as  we  can  gather, 
the  Instruction  asked  by  the  defendant  on 


tbla  point  would  have  beoi  irrelevant  At 
the  Instance  of  the  appellant  the  court  In- 
structed the  Jury  that  if  they  believed  Muck- 
enfuss was  authorized  to  look  after  the  base- 
ball company's  insurance  business  in  the  ab- 
sence of  the  officers  of  said  company,  and 
that  Muckenfuss  was  notified  of  the  cancel- 
lation of  the  policy  five  days  before  the  fire, 
and  surrendered  it  to  Roesleln  &  Robyn,  the 
plaintiff  was  not  entitled  to  recover;  also 
that  if  the  vice  president  of  the  baseball  com- 
pany was  notified  by  the  insurance  com- 
pany's agents  that  the  policy  had  been  can- 
celed, and  acquiesced  therein  without  objec- 
tion, plaintiff  could  not  recover.  There  was 
no  contention  that  anybody  received  five 
days'  notice  of  the  cancellation,  except  the 
Bank  of  Commerce  and  Muckenfuss.  Notice 
to  the  bank  was  nugatory,  and  It  was  for  the 
Jury  to  say  whether  the  duties  and  authority 
of  Muckenfuss  were  such  as  made  notice  to 
him  binding  on  the  baseball  company. 

Defendant  insists  that  Roblson  himself  was 
notified  on  May  3d  the  policy  had  been  can- 
celed, and  acquiesced  in  the  act  by  not  ob- 
jecting to  it  But  in  what  kind  of  cancella- 
tion did  he  acquiesce?  In  an  immediate  and 
absolute  one,  or  one  contingent  on  the  sub- 
stitution of  new-  Insurance,  as  Gowen  and 
Muckenfuss  swore  was  the  agreement?  Ac- 
quiescence in  the  latter  proceeding  was  alto- 
gether different  from  consentlog  to  an  ont- 
rlght  termination  of  the  contract  of  Insor- 
ance. and  the  court  submitted  the  Issue  of 
whether  Roblson  was  informed  on  May  3d 
that  the  policy  had  been  already  canceled, 
and  made  no  objection. 

The  judgment  is  affirmed. 

BLAND,  P.  X,  and  REYBTJRN,  J,^  concur. 


BELSHB  et  al.  t.  BATDOBF. 

(Court  of  Appeals  at  Kansas  City,  Mo.    April 
6,  1903.) 

LANDLORD  AND  TENANT— ACTION  FOR  RENT— 
LIEN  ON  CROPS— LIABILITY  OF  PURCHASER- 
LIMITATION  TO  LIFE  OF  LIEN— RES  JUDI- 
CATA—OARNI8HBB  JUDOUBNT. 

1.  In  an  action  for  rent  by  a  landlord  against 
a  purchaser  of  his  tenant's  crop,  evidence  ahow- 
inK  that  the  purchaser  knew  that  the  seller 
was  plaintiff's  tenant,  and  evasive  answers 
given  by  him  to  qnestions  on  cross-examination 
asking  whether  he  knew  that  the  crop  came 
from  plaintiff's  land,  were  sufficient  to  submit 
the  issue  of  knowledge  of  the  tenancy  to  the 


^T. 


A  judgment  recovered  in  an  action  for 
rent  by  a  landlord  against  his  tenant  and 
against  a  purchaser  of  the  tenant's  crop  as 
garnishee  will  not  bar  a  subsequent  action 
against  the  purchaser  for  a  balance  unsatisfied 
by  the  execution  issued  under  the  tormo'  judg- 
ment. 

3.  Under  Rev.  St  18dd.  |  4123,  ptOTlding 
that  a  purchaser  of  a  crop  raised  on  demised 
premises  upon  which  rent  is  unpaid,  having 
knowledge  of  the  demise,  is  liable  In  an  action 
for  the  value  thereof  to  the  party  entided 
thereto,  a  landlord  may  maintain  an  action 
against  one  who  has  purchased  during  tlie  life- 
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time  of  Hut  lien,  although  the  lien  may  lutTe 
expired  at  (he  time  the  action  ia  brought. 

Appeal  from  Circuit  Court,  Grundy  County; 
PariB  C.  Stepp,  Judge. 

Action  by  Robert  N.  Belsbe  and  others 
against  F.  B.  Batdorf.  From  a  Judgment  for 
plalntUTs,  defendant  appeals.    Affirmed. 

H.  A.  Kerr,  for  appellant.  Harber  & 
Knigbt,  for  respondents. 

BR0ADDU8,  J.  This  Is  a  suit  which  origi- 
nated In  a  justice's  court  wherein  plalntlfla 
seek  to  recover  of  the  defendant  as  a  purchas- 
er with  notice  of  the  lien  thereon  of  certain 
com  grown  upon  demised  premises.  The  evi- 
dence disclosed  that  on^  Charles  Lamp  leas- 
ed from  plaintiffs  certain  premises  for  the 
year  1899,  for  which  he  was  to  pay  |200  rent, 
due  and  payable  on  the  1st  day  of  January, 
1900.  ijome  time  In  the  month  of  November, 
1899,  one  of  the  plaintifls  learned  that  the 
lessee  was  selling  and  delivering  a  part  of 
the  com  crop  raised  on  said  premises  to  the 
defendant,  whereupon  be  called  to  defendant 
over  the  telephone  and  asked  him  If  he  was 
buying  com  of  said  tenant,  and  at  the  same 
time  Informed  him  that  the  tenant  had  not 
paid  plaintifls  their  rent,  and  telling  defend- 
ant not  to  pay  said  tenant  until  he  (the  plain- 
tiff) had  seen  blm.  Defendant  answered, 
"Certainly,"  or  words  to  that  effect,  and,  fur- 
ther, that  he  had  a  medical  bill  against  said 
Liamp.  Proof  was  made  of  the  number  of 
bushels  defendant  bought  and  received  of 
the  tenant  and  its  value. 

When  defendant  was  testifying  he  was  ask- 
ed If  he  did  not  know  that  the  com  he  got 
from  Lamp  had  been  grown  niion  plaintifls' 
premises,  to  which  Inquhry  he  answered:  "I 
did  not  see  him  gather  It  I  just  knew  I 
was  getting  com  from  Lamp.  1  did  not  know 
where  he  gathered  it"  On  cross-examination 
be  was  asked  as  follows,  "And  you  do  know 
that  the  com  was  grown  on  that  place?'  to 
which  he  answered,  "I  did  not  see  him  gather 
It" 

The  repord  shows  that  the  plaintifls  Insti- 
tuted proceedings  before  a  Justice  of  the  peace 
against  the  tenant.  Lamp,  In  which  one  S.  P. 
Batdorf  was  summoned  as  garnishee,  where- 
in, upon  final  hearing,  plaintifls  recovered 
judgment  against  such  garnishee  In  the  sum 
of  9200  and  their  costs.  The  evidence  dis- 
closes that  the  plaintifls  realized  from  said 
judgment  sufficient  only  to  reduce  their  claim 
to  the  sum  of  1172.78,  the  constable  returning 
tbe  execution  unsatisfied,  finding  no  goods 
and  chattels  of  the  defendant  to  satisfy  the 
same.  Afterwards,  on  the  11th  day  of  April, 
plaintiffs  commenced  this  suit. 

The  defendant  moved  to  dismiss  this  case 
on  the  ground  that  plaintiffs  had  already  ob- 
tained Judgment  against  Lamp  and  S.  P.  Bat- 
dorf for  the  full  amount  of  the  claim  for  rent. 
The  conrt  overruled  his  motion,  the  cause 
tried,  and  finding  and  Judgment  were  tor  the 
plaintiffs,  from  which  defendant  appealed. 


The  defendant  contends  that  the  court 
was  in  error  in  overruling  his  said  moti(m 
to  dismiss  the  cause  and  in  giving  and  re- 
fusing Instructions;  and,  further,  that  under 
the  evidence  the  plaintiff  was  not  entitled 
to  recover,  and  that  the  evidence  does  not 
sapport  the  verdict.  In  this:  that  It  was  not 
shown  that  defendant  purchased  the  com 
with  knowledge  of  the  fact  that  It  had  been 
grown  on  plaintiffs'  demised  premises. 

The  defendant,  according  to  his  own  evi- 
dence, knew  that  Lamp  was  the  tenant  of 
the  plaintiffs'  premises;  and  when  asked,  as 
we  have  seen.  If  he  knew  where  the  tenant 
got  the  corn,  he  answered  that  he  did  not 
see  him  gather  It  This  evidence  shows  that 
he  tried  to  evade  answering  the  question,  but 
his  answer,  such  as  it  was,  with  the  admitted 
knowledge  that  Lamp  was  the  tenant  of 
plaintiffs,  was  suffldent  to  submit  that  ques- 
tion to  the  Jury. 

We  do  not  think  the  defendant's  contention 
that  this  suit  should  have  been  dismissed  up- 
on his  motion  upon  the  showing  made  by  him 
that  plaintiffs  had  previously  obtained  Judg- 
ment for  the  same  demand  against  S.  P. 
Batdorf  in  said  garnishee  proceeding,  should 
have  been  sustained.  The  authority  dted  of 
Hill  V.  Ohownlng  (Mo.  App.)  67  S.  W.  750, 
has  no  application.  It  was  there  held  that 
the  plaintiff,  having  obtained  a  Judgment  en- 
forcing his  mechanic's  lien,  could  not  after- 
wards maintain  another  suit  against  the  same 
defendant  who  was  a  party  to  the  former  suit 
upon  the  same  demand.  Here,  however,  the 
parties  are  not  the  same.  The  landlord  might 
well  have  a  cause  of  action  for  his  rent 
against  more  persons  than  one.  If  different 
individuals  had  obtained  different  parts  of  the 
crops  grown  on  plaintiffs'  premises  on  which 
they  had  a  lien.  It  would  be  a  harsh  as  well 
as  unjust  rule  that  would  not  permit  them 
to  sue  and  recover  from  as  many  of  the  same 
as  would  be  necessary  to  satisfy  the  claim 
for  rent.  In  other  words,  the  landlord  In 
such  cases  would  have  a  distinct  cause  of 
action  against  the  different  individuals.  This 
view  of  the  case  requires  no  argument  to 
sustain  Its  correctness. 

The  defendant's  refused  Instroctlons  were 
asked  upon  the  theory  that  if  plaintiffs'  Hen 
had  expired  at  the  institution  of  the  suit  they 
were  not  entitled  to  recover,  notwithstanding 
at  the  time  defendant  purchased  from  the  ten- 
ant plaintiffs'  lien  was  In  fcHro^  In  section 
412S,  Rev.  St  1899,  amongst  other  matters 
It  Is  provided:  "If  any  person  shall  buy  a 
crop  grrown  on  the  demised  premises  upon 
which  any  rent  is  unpaid,  and  such  purchaser 
has  knowledge  of  the  fact  that  such  crop  was 
grown  <m  demised  premises,  he  shall  be  liable 
In  an  action  for  the  value  thereof  to  any  party 
entitled  thereto,  or  he  may  be  subject  to  gar- 
nishment at  law  In  any  suit  against  the  ten- 
ant for  the  recovery  of  the  rent"  Our  atten- 
tion has  not  been  called  to  any  authority  in 
this  state  on  the  question  raised  by  said  re- 
fused instructions. 
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The  landlwd'B  Hen  against  the  crop  grown 
exists  for  a  period  of  eight  months  after  rent 
becomes  due  and  payabie,  and  no  longer;  bat 
It  does  not  necessarily  follow  that  he  must,  in 
order  to  render  a  purchaser  of  the  crop  with 
Icnowledge  of  such  lien  liable,  commence  hla 
action  against  such  purchaser  within  the  time 
In  which  the  lien  exists.  In  order  to  enforce 
bis  lien  against  the  crop  itself,  he  must  pro- 
ceed to  enforce  it  during  the  life  of  the  lien. 
The  statute  was  enacted  for  the  purpose  of 
giving  landlords  a  reasonable  time  In  which 
to  secure  their  rents,  and  the  limitation  as  to 
time  in  which  the  lien  should  exist  was  to 
prevent  unnecessary  restraint  of  trade.  But 
no  good  reason  can  be  assigned  why  a  pur- 
chaser during  the  life  of  the  lien,  with  knowl- 
edge that  the  crop  purchased  was  grown  up- 
on the  premises  of  the  landlord,  should  not 
be  liable  to  the  landlord  at  any  time  after 
such  purchase  and  before  the  statute  of  lim- 
itation would  bar  his  right  of  action.  In 
such  cases  the  landlord's  cause  of  action 
would  accrue  during  the  life  of  the  lien,  and 
there  is  no  statute  requiring  him  to  bring  suit 
within  any  specified  time,  save  the  statute  of 
limitations. 

For  the  reasons  given  the  cause  is  affirmed. 
All  concur. 


PEPPERDINB    T.   BANK    OF    SBYMOtTR. 

(Court  of   Appeals   at   St.   Louis,  Mo.    March 

31,  1903i»f 

JUDGMENT  —  RBS  JUDICATA  —  BANKRUPTCY 
PROCKKDINQS— RESISTANCE  BY  CREDITOR- 
ATTACHMENT— DATE  OF  LIEN— BANKRUPTCY 
—AVOIDANCE  OF  ATTACHMENT. 

1.  An  adjudication  in  bankruptcy  for  having, 
while  insolvent,  permitted  a  creditor  to  obtam 
judgment  against  the  bankrupt,  is  not  conclu- 
sive against  the  creditor's  right  in  the  prop- 
er^ acquired  by  virtue  ol  such  judgment. 

2.  The  resistance  by  a  creditor  of  involuntary 
bankruptcy  proceedings  instituted  against  his 
debtor  under  Bankr.  Act  1898,  c.  4,  §  18.  Act 
July  1,  1898.  30  Stat.  551,  c.  541  [IJ.  S.  Comp. 
St.  1901,  p.  3429],  authorizing  creditors  so  to 
do,  does  not  make  such  creditor  a  party  to  the 
proceedings,  so  as  to  conclude  his  rights  in 
property  acquired  from  the  bankrupt. 

3.  The  lien  of  an  attachment  dates  from  the 
date  of  the  levy,  and,  when  matured  by  judg- 
ment, execution,  and  sale  thereunder,  relates 
back  to  the  date  of  the  levy,  and  passes  title 
as  of  that  date,  free  from  subsequent  incum- 
brances. 

4.  Under  chapter  7,  g  6Tf,  of  the  bankrupt 
act.  Act  July  1.  1898,  30  Stat.  565,  c.  541  [U. 
S.  Comp.  St  1901,  p.  3450],  providing  for  the 
avoidance  of  all  liens,  judgments,  and  attach- 
ments acquired  within  four  months  prior  to  the 
inception  of  bankruptcy  proceedings,  the  entry 
of  judgment  in  an  attachment  suit  within  four 
months  of  the  filing  of  a  petition  in  bankruptcy 
does  not  avoid  the  lien  of  the  attachment  ac- 
quired more  than  four  months  prior  to  the 
filing  of  the  petition. 

Error  to  Circuit  Court,  Greene  County;  J. 
T.  Neville,  Judge. 

Action  by  George  Pepperdlne  against  Mil- 
dred Hymes  and  the  Bank  of  Seymour. 
From  a  judgment  for  defendant  bank,  plaln- 
tier  brings  error.    Affirmed. 


This  is  an  action  by  the  trustee  of  a  bank- 
rupt's estate  to  recover  a  preferential  payment 
alleged  to  have  been  made  by  tbe  bankrupt 
to  the  defendant,  and  was  brought  original- 
ly in  the  circuit  court  of  Webster  county,  but 
removed  on  a  change  of  venue  to  the  circuit 
court  of  Greene  county.  On  the  15th  of  An- 
gust,  1898,  defendant  commenced  an  attach- 
ment suit  against  A.  B.  Good,  subsequently 
adjudged  bankrupt,  then  a  lumber  and  fur- 
niture merchant  in  Seymour,  and  levied  on 
his  stock  of  goods.  Other  creditors  of  Good 
later  brought  attachment  suits  for  their  re 
spectlve  debts.  On  October  10,  1898,  the 
stock  of  goods  attached  was  sold  pursuant 
to  an  order  of  the  circuit  court  made  In  tbe 
attachment  suit  brought  by  tbe  defendant 
and  the  proceeds  of  the  sale  were  held  by 
the  sheriff  to  await  tbe  result  of  the  attach- 
ment proceedings.  On  March  24,  1899,  atta 
a  previous  mistrial  before  a  Jury,  Good  with- 
drew his  plea  in  abatement  to  defendant's 
attachment,  and  judgment  was  rendered  sus- 
taining the  attachment  and  on  plaintifTs 
cause  of  action  against  the  defendant  there- 
in for  $1,900.'  Judgment  by  default  was  also 
rendered  In  favor  of  the  subsequent  attach- 
ing creditors.  The  sheriff  paid  to  defendant 
under  its  judgment  $1,300,  the  recovery  of 
which  amount  Is  the  purpose  of  tliis  snlL 
On  the  12th  of  June,  1899,  a  petition  in  In- 
voluntary bankruptcy  was  ffied  against  Good 
In  the  Western  District  of  Missouri,  the  act 
of  bankruptcy  complained  of  being  the  per- 
mitting and  procuring  of  the  above  Judgment 
against  him  In  favor  of  tbe  defendant,  and 
the  preferring  by  him  of  such  bank  as  a 
creditor.  The  defendant  herein  employed  Its 
own  attorney  to  resist  the  bankruptcy  pro- 
ceeding on  behalf  of  Good,  and  a  trial  was 
had.  Good  adjudged  a  bankrupt,  and  the 
plaintiff  herein  appointed  trustee  of  his  es- 
tate. 

Omitting  tbe  formal  averments  of  his  peti- 
tion, the  plaintiff  alleged  as  the  preferential 
payment  complained  of  that,  while  Good  was 
indebted  and  Insolvent,  and  wltbin  four 
months  before  the  filing  of  the  petitl(»  in 
bankruptcy,  the  defendant  obtained  a  Judg- 
ment against  him  through  legal  proceedings, 
and  obtained  an  execution  thereunder,  and 
levied  upon  his  property,  and  thereby  obtain- 
ed property  and  money  belonging  to  him  to 
the  amount  of  $1,300;  that  all  such  proceed- 
ings were  null  and  void,  and  the  money  and 
property  so  obtained  a  part  of  the  bankrupt's 
estate.  As  a  further  ground  the  plaintiff 
alleged  that,  while  Good  was  so  indebted  and 
insolvent,  and  within  four  months  of  the 
flUng  of  the  petition  in  bankruptcy,  he  pro- 
cured and  suffered  a  judgment  to  be  ent«ed 
against  himself  and  In  favor  of  defendant 
bank,  and  made  a  transfer  of  his  property 
and  money  to  tbe  amount  of  $1,300  to  de- 
fendant; that  tbe  purpose  of  such  Judgment 
and  transfer  and  their  effect  was  and  would 
be  to  enable  defendant  to  obtain  a  gFeat<°T 
percentage  of  Its  debt  than  any  other  of  his 
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creditors  of  the  same  class;  that  defendant 
had  reasonable  canse  to  hellere  Good  was 
Insolvent  and  indebted,  and  that  It  was  in- 
tended thereby  to  give  It  a  preference. 

At  the  trial  before  the  court  the  following 
fltlpalatlon  was  Introduced  and  read:  "It  is 
stipulated  that  the  following  statement  of 
facts  may  be  read  in  evidence  on  the  trial  of 
the  above-entitled  cause,  either  party  to  be 
entitled  to  urge  objections  and  save  excep- 
tions to  the  admission  of  said  evidence  on 
account  of  irrelevancy." 

Said  agreed  statement  of  facts  is  as  fol- 
lows: "That  prior  to  August,  1898,  A.  B. 
Good  was  a  merchant  of  Seymour,  Missouri. 
That  In  August,  1898,  the  defendant  Bank  of 
Seymour  brought  in  the  circuit  court  of  Web- 
ster county  a  suit  by  attachment  against  him. 
That  a  writ  was  Issaed,  and  the  sheriff  of 
said  county  seized  and  levied  upon  a  certain 
stock  of  fumltnre,  lumber,  etc.,  under  the 
writ  of  attachment.  That  immediately  there- 
after there  were  several  other  attachment 
suits  brought  in  said  circuit  court,  and  levies 
made  thereunder,  all,  however,  being  subse- 
quent to  the  levy  of  the  Bank  of  Seymour. 
That  a  short  time  after  said  writ  of  attach- 
ment was  levied  the  Bank  of  Seymour  pre- 
sented a  petition  to  said  circuit  court  for  an 
order  of  sale  of  said  property,  and  (be  court 
made  an  order  for  the  sheriff  to  sell  the 
same,  as  provided  by  statute,  and  hold  the 
proceeds  for  the  further  ortfers  of  the  court; 
and  that  thereafter,  under  and  by  virtue 
of  said  order  of  sale,  having  duly  advertised 
the  same,  the  sheriff  sold  said  attached  prop- 
erty, and'  the  proceeds  therefrom,  amount- 
ing to  |l,421,  was  held  by  him  to  await 
the  result  of  said  action.  That  defendant 
Good  filed  pleas  in  abatement  to  all  said 
actions  of  attachment.  That  in  the  case  of 
the  Bank  of  Seymour  there  was  also  filed  an 
interplea  by  one  A.  B.  Ritchie,  one  of  the 
creditors  represented  by  the  trustee  in  bank- 
ruptcy in  this  action.  (The  last  statement 
was  objected  to  by  plaintiff  as  Irrelevant  and 
immaterial  to  the  Issues  herein,  and,  his  ob- 
jection being  overruled,  he  duly  excepted  at 
the  time.)  That  said  Ritchie  claimed  a  part 
of  said  property  by  virtue  of  a  chattel  mort- 
gage, and  at  the  March  term,  1899,  of  the 
drcolt  court  of  Webster  county  said  inter- 
plea was  duly  tried  by  a  Jury  in  said  court, 
and  a  Judgment  rendered  In  favor  of  said 
Bank  of  Seymour  and  against  said  inter- 
pleader. (The  last  statement  objected  to  by 
plaintiff  as  irrelevant  and  Immaterial,  and 
foreign  to  any  issues  In  this  case,  and,  his 
objections  being  overmled,  he  then  excepted 
at  the  time.)  That  none  of  the  sabsequent 
attaching  creditors  requested  to  be  made  par- 
ties or  were  made  parties,  but  the  attorneys 
representing  said  subsequent  attaching  cred- 
itors also  represented  said  A.  B.  Good  in  his 
defense  to  said  suit  of  the  plaintiff  bank. 
That  the  trial  resulted  in  a  hung  Jury.  That 
thereupon,  at  the  same  term  of  court,  and 
after  said  Jury  had  been  discharged  by  the 


court,  there  was  filed  in  said  cause  oy  the 
attorney  of  said  bank  the  following  stipula- 
tion, which  had  been  prepared  by  said  at- 
torney, and  which  was  signed  by  said  Good, 
to  wit:  The  Bank  of  Seymour,  plaintiff,  v. 
A.  B.  Good,  defendant.  In  the  Chrcuit  Court 
of  Webster  County,  March  Term,  1899.  I 
request  that  my  plea  In  abatement  in  the 
above  case  be  withdrawn,  and  consent  that 
the  attachment  of  plaintiff  be  sustained. 
Marshfield,  Mo.,  March  24,  1899.  A.  B. 
Good.'  That  said  writing  was  signed  by  said 
Good  without  bis  having  consulted  with  the 
attorneys  who  had  defended  said  action,  but 
that  same  was  filed  in  open  court  when  said 
attorneys  were  present  That  no  defense 
was  Interposed  by  the  said  Good  in  any  of 
the  other  attachment  suits  then  pending 
against  him,  and  a  Judgment  was  rendered 
at  said  term  against  him  in  said  suits  by 
default.  That  upon  the  filing  of  said  stipula- 
tion in  said  case  said  plea  in  abatement  was 
withdrawn,  and  Judgment  was  rendered  by 
the  court  sustaining  said  attachment,  and  on 
the  merits  in  favor  of  said  bank  and  against 
said  Good  for  $1,9(X),  the  amount  sued  for; 
and  the  net  proceeds  of  the  sale  of  said  prop- 
erty, after  paying  the  costs,  amounting  to 
$1,300,  was  delivered  to  said  bank  by  the 
sheriff  by  virtue  of  said  Judgment  and  the 
execution  issued  thereon.  That  in  said  case 
the  writ  of  attachment  was  levied  on  the 
15th  day  of  August,  1898,  the  order  of  sale 
for  the  attached  property  was  made  at  the 
September  term  of  the  Webster  county  court 
on  the  10th  day  of  October,  1898,  and  that 
the  Judgment  sustaining  said  attachment  and 
in  favor  of  said  bank  was  rendered  on  the 
24th  day  of  March,  1899.  That  within  four 
months  from  the  rendition  of  said  Judgment, 
and  on  the  12th  day  of  June,  1899,  a  peti- 
tion in  involuntary  bankruptcy  was  filed 
against  said  Good  in  the  United  States  Dis- 
trict Court  for  the  Southern  Division  of  the 
Western  District  of  Missouri  to  have  said 
Good  adjudged  a  bankrupt  That  said  Gtood 
api)eared  to  said  action,  and  made  a  defense 
to  said  suit  and  the  expense  of  making  said 
defense,  including  an  attorney's  fee  and  all 
other  necessary  costs  and  expenses  in  de- 
fending against  said  bankruptcy  action,  was 
paid  by  the  defendant  bank  of  Seymour. 
That  said  Good  was  in  said  proceedings  ad- 
Judged  a  bankrupt  and  that  George  Pepper- 
dine,  plaintiff  herein,  was  selected  and  ap- 
pointed as  trustee  of  said  estate,  and  duly 
qualified,  and  is  the  duly  appointed  and  act- 
ing trustee  in  charge  of  said  estate.  That 
no  assets  have  come  into  his  hands,  and  that 
debts  and  claims  have  been  proven  and  duly 
allowed  against  said  bankrupt  by  the  referee 
in  bankruptcy  aggregating  $3,000  or  more. 
That  at  the  time  said  Judgment  in  favor  of 
said  bank  of  Seymour  against  said  Good  was 
rendered  by  the  circuit  court  of  Webster 
county  the  said  bank  knew  that  said  A.  B. 
Good  was  insolvent  and  largely  indebted, 
and  that  the  payment  of  the  proceeds  of  the 
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sale  of  said  property  to  It  would  leave  and 
did  leave  said  Good  without  property  which 
could  be  applied  to  the  payment  of  Mb  debts 
or  means  of  satisfying  the  same.  That  all 
the  stock  In  the  bank  of  Seymour  except  two 
■hares  was  owned  by  the  father-in-law, 
brother-in-law,  and  wife  of  said  Good." 

Plaintiff  also  Introduced  the  petition  in 
bankruptcy  against  Good,  filed  June  12,  1899; 
the  answer  of  Good  thereto,  In  effect  a  gen- 
eral denial;  the  order  In  such  bankruptcy 
proceedings  made  by  the  federal  court  ad- 
judging Good  a  bankrupt,  and  the  opinion  of 
the  federal  Judge  In  such  proceedings. 

At  the  close  of  the  testimony  plaintiff  ask- 
ed declarations  of  law,  all  of  which  were 
refused  by  the  court,  the  court  giving  of  its 
own  motion  the  following:  "The  defendant, 
having  defended  the  bankruptcy  proceeding, 
is  bound  by  everything  decided  therein  that 
was  legitimately  before  the  court  tor  deter- 
mination. But  the  rights  here  involved  were 
not  In  issue  there.  Under  the  law  of  Mis- 
souri In  reference  to  attachments  the  lien  of 
a  levy.  If  more  than  four  months  old.  Is  not 
vacated  by  an  adjudication  In  bankruptcy, 
even  though  the  Judgment  In  the  cause  Is 
within  four  months  of  the  filing  of  the  peti- 
tion." 

Judgment  was  thereupon  rendered  In  fa- 
vor of  defendant,  and  after  proper  steps  an 
appeal  to  this  court  followed. 

Hefferman  &  Heffennan,  for  plaintiff  In  er- 
ror. Barbour  &  McDavId,  for  defendant  In 
error. 

BEYBURN,  J.  (after  stating  the  facts).  1. 
This  case  Is  brought  to  this  court  upon  the 
contracted  transcript  permitted  by  sectfon 
813  of  the  Revised  Statutes  of  1899,  and  the 
abstract  in  print  filed  by  appellant  is  assail- 
ed by  respondent  as  tnsnfflcient,  but  the  tn- 
flrmltles,  if  present  and  material  in  the  orig- 
inal abstract,  have  been  removed,  and  any 
defects  supplied,  by  the  supplemental  ab- 
stract now  on  file  establishing  without  chal- 
lenge or  contradiction  by  respondent  the  per- 
fecting of  the  appeal  in  lawful  manner.  Tak- 
en together,  these  abstracts  contain  the  sub- 
stantial requirements  pointed  out  by  this 
court,  and  we  are  now  authorized  to  review 
the  case  on  Its  merits. 

2.  Appellant  urges  that  the  adjudication 
In  bankruptcy  is  conclusive  upon  respondent, 
asserting  that  the  question  in  issue  In  the 
present  case  was  the  identical  question  de- 
cided by  the  bankruptcy  court  The  bank- 
ruptcy court  had  no  lawful  authority  to 
pass  upon  any  but  the  sole  Issue  before  It— 
whether  within  four  months  next  before  the 
petition  Good  committed  an  act  of  bank- 
ruptcy by  suffering  defendant  to  obtain  Judg- 
ment against  Iilm  on  March  24,  1899— and 
no  adjudication  upon  any  other  Issue  was 
sought  or  rendered  in  the  proceeding.  A 
Judgment  Is  conclusive  upon  all  parties  In 
privity  to  the  litigation,  and  privity  is  de- 


fined by  eminent  authority  to  be  a  mntaal 
or  successive  relationship  to  the  same  rights 
of  property;  but  the  same  authority  declares 
that,  to  create  this  relationsh^,  two  reqol- 
sites  must  concur:  First  the  mrty  to  be  tba« 
connected  with  the  Judgment  must  be  one 
who  claims  an  Interest  in  the  subject  affect- 
ed through  or  under  one  of  the  parties;  and, 
second,  privies  bound  by  the  Judgment  are 
those  who  acquired  an  Interest  In  the  snb- 
Ject-matter  after  the  rendition  of  the  Judg- 
ment and.  If  their  title  or  Interest  ante- 
dated such  Judgment,  they  are  not  boand 
unless  made  actual  parties.  Black,  Judg- 
ments, vol.  2,  {  549  (2d  Ed.);  Freeman,  Judg- 
ments, vol.  1,  t  162  (4th  Ed.).  It  may  be 
conceded  that  plaintiff,  upon  his  election  as 
trustee  of  the  bankrupt's  estate  by  the  cred- 
itors of  the  latter,  became  successor  to  the 
rights  and  Interests  of  the  general  credit- 
ors In  such  estate;  but-'the  defendant  was  no 
party,  direct  or  Intermediate,  to  the  bank- 
ruptcy proceedings,  and  whatever  rights  It 
possessed  In  that  portion  of  the  bankrupt's 
property  herein  involved  had  attached  prior 
to  the  adjudication.  Subject  to  the  determi- 
nation of  the  further  question  hereinafter 
taken  up,  the  defendant's  succession  to  such 
rights  of  property  claimed  by  it  having  oc- 
curred prior  to  the  Institution  of  the  bank- 
ruptcy proceeding,  it  could  not  be  privy  to 
any  Judgment  ensuing  therein.  Nor  la  the 
effect  of  the  adjudication  amplified  so  as  to 
reach  and  conclude  defendant  by  the  resist- 
ance, through  counsel  In  Its  employ,  to  the 
bankruptey  proceeding.  In  such  conduct  It 
was  merely  In  the  lawful  exercise  of  the 
right  expressly  recognized  and  accorded  to 
all  creditors  by  the  terms  of  the  banicmpt 
act  to  oppose  an  adjudication.  Bankr.  Law 
1898,- c.  4,  §  18.  Act  July  1,  1898,  30  Stat 
551,  c.  641  [U.  S.  Comp.  St  1901,  p.  3429]. 
The  defendant  Is  concluded  and  bound  by 
the  adjudication  In  bankruptcy  to  the  same 
extent  as  the  rest  of  the  world,  and  no  far- 
ther; and  as  against  it  as  other  parties  con- 
cerned, and  In  the  same  manner  as  against 
other  creditors,  the  Judgment  of  the  Issue  of 
Good's  bankruptcy  under  the  bankruptcy 
law  Is  final,  and  cannot  be  questioned. 

S.  The  bankrupt  act  provides  that  all  lev- 
ies, Judgments,  attachm^its,  or  other  liens 
obtained  through  legal  proceedings  against 
an  insolvent  within  four  months  of  the  in- 
ception of  the  proceedings  in  bankruptcy 
shall  be  annulled  and  avoided.  Chapter  7, 
i  67f  (30  Stat.  565  [U.  S.  Comp.  St  1901,  p. 
8450]).  By  necessary  Implication,  all  levies, 
Judgments,  attachments,  and  other  liens  se- 
cured earlier  than  four  months  prior  to  the 
commencement  of  the  bankruptcy  are  exclud- 
ed from  the  operation  of  the  act  It  has 
been  held  that  even  a  release  of  the  debtor 
by  his  discharge  in  tmnkruptcy  will  not  bar 
a  creditor  from  enforcing  by  Judgment  a 
lien  secured  by  attachment  more  than  four 
months  before  the  bankruptcy  proceeding 
was  inaugurated.    Powers,  etc,  C5o.  r.  Nel- 
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son,  7  Am.  Bankr.  Rep.  506^  88  N.  W.  703, 
68  ti.  R.  A.  770;  Stlckney  et  al.  T.  Goodwin, 
05  Me.  246,  40  Atl.  1030,  85  Am.  St  Rep.  408. 
Also  that  the  equitable  lien  acquired  by  a 
creditor  of  an  insolvent  by  filing  a  creditors' 
bin  to  set  aside  a  fraudulent  conveyance 
has  its  date  from  the  filing  of  such  bill,  and 
not  from  date  of  decree,  and  Is  not  avoided 
by  the  bankruptcy  proceeding,  where  the  bill 
Is  filed  more  than  four  months  prior  to  the 
petition  in  bankruptcy,  although  the  decree 
Is  rendered  within  four  months.  Doyle  v. 
Heath  (R.  I.)  47  Atl.  213;  Taylor  v.  Tttylor 
(N.  J.  Ch.)  45  Atl.  440;  In  re  Kavanaugh 
(D.  C.)  99  Fed.  928.  Under  the  Interpretation 
of  the  statutory  provisions  by  the  courts  of 
this  state  a  specific  Hen  is  secured  from  the 
moment  of  levy  by  attachment  upon  the 
property  seized,  matured  by  the  judgment, 
and  the  execution  thereunder  relates  back  to 
the  time  of  the  levy,'  so  that  a  sale  there- 
under passes  a  title  divested  and  discharged 
of  all  succeeding  Incumbrances.  The  Hen  is 
created  by  the  attachment  levy,  and  bears 
date  thereof,  but  is  fixed  by  the  Judgment. 
Wlnnlngham  v.  Trueblood,  149  Mo.  672,  61 
S.  W.  399;  Hall  v.  Stephens,  66  Mo.  670,  27 
Am.  Rep.  302;  Huxley  v.  Harrold,  62  Mo. 
616;  Lackey  v.  Selbert,  23  Mo.  85.  The 
Judgment  does  not  create  a  new  lien  nor  dis- 
charge the  lien  existing  by  virtue  of  the 
attachment  levy,  but  merely  directs  its  en- 
forcement. A  proper  construction  of  the 
bankrupt  act  makes  It  evident  that  the  pref- 
erential Hen  of  a  Judgment,  where  a  lien 
is  obtained  as  the  effect  of  a  Judgment,  was 
Intended  to  be  destroyed  by  the  adjudication 
in  bankruptcy,  but  the  purpose  of  the  law 
was  not  to  render  void  the  Judgment  itself 
as  such.  The  bankrupt  act  does  not  annul 
an  attachment  lien  obtained  more  than  four 
months  before  the  bankruptcy  proceeding 
was  Inaugurated,  but  recognizes  an  attach- 
ment ns  a  Hen,  and  provides  especially  that 
Hens  given  or  accepted  In  good  faith,  and 
not  In  contemplation  of,  or  In  fraud  upon,  the 
act,  and  for  a  present  consideration,  record- 
ed, if  record  thereof  be  required  to  impart 
notice,  shall  not  be  affected.  The  present 
bankrupt  law  also  contemplates  that  Judg- 
ment may  be  recovered  against  the  bankrupt 
after  the  adjudication,  and  established 
against  his  estate.  Chapter  7,  I  63  (5)  (30 
Stat  663  [U.  S.  Comp.  St  1001,  p.  3447]). 
A  literal  and  different  construction  of  this 
section  of  the  statute  would  InvaUdate  a 
lien  obtained  more  than  four  months  prior 
to  the  bankruptcy  proceedings,  and  protected 
by  the  express  terms  of  the  act. 

The  question  here  presented  has  been  be- 
fore various  federal  courts.  In  the  United 
States  District  Court  of  Massachusetts  it  is 
beld  that  an  attachment  on  mesne  process 
under  the  statutes  of  that  state  which  create 
a  lien,  enforceable,  however,  only  by  obtain- 
ing Judgment  and  issuing  execution  thereon 
within  a  fixed  time,  is  not  discharged  under 
the  bankrupt  act  by  the  filing  of  a  petition  in 


bankruptcy  against  the  defendant  more  than 
four  months  after  such  attachment  was  lev- 
led,  although  Judgment  was  not  obtained  un- 
til wltttln  the  four  months;  nor  are  the 
judgment  and  execution  issued  thereon  ren- 
dered void,  since  they  do  not  affect  with  a 
Hen  the  property  attached,  but  only  enforce 
a  lien  existing  and  attached  more  than  four 
months  prior  to  the  flHng  of  the  petition, 
and  by  necessary  hnpllcatlon  preserved  by 
the  act  In  re  Blair,  108  Fed.  529.  This  rule 
Is  also  adopted  by  the  United  States  District 
Court  of  Oregon,  reversing  a  former  ruling  of 
the  same  court  (In  re  Beaver  Coal  Com- 
pany, 110  Fed.  630),  which  latter  case  was 
affirmed  by  the  United  States  Circuit  Court 
of  Appeals,  Ninth  Circuit  (In  re  Beaver  Coal 
Co.,  51  C.  C.  A.  519, 113  Fed.  889).  The  state 
appellate  court  of  Maine  also  has  adopted 
the  interpretation  of  the  bankrupt  law  here- 
in upheld.  Stlckney  v.  Goodwin,  96  Ma  246, 
49  Atl.  1039,  85  Am.  St  Rep.  408. 

The  decisions  in  confilct  with  the  views 
herein  expressed  might  be  distinguished  by 
the  language  of  the  states  under  which  the 
questions  are  presented,  but  in  any  aspect 
we  are  of  the  opinion  that  the  reasoning  of 
the  cases  above  is  more  satisfactory,  and 
more  in  consonance  with  the  spirit  and  pur< 
poses  of  the  bankrupt  act  than  the  opinions 
expressed  in  the  opposing  cases.  In  re  Les- 
ser (D.  C.)  100  Fed.  433,  In  re  Lesser  (D.  C.) 
108  Fed.  201,  and  In  re  Johnson  (D.  C.)  108 
Fed.  373. 

The  Judgment  below  wUI  be  affirmed. 

BLAND,  P.  J.,  concurs.  GOODB,  J.,  hav- 
ing been  of  counsel  in  some  litigation  In- 
volving the  same  matters,  does  not  sit 


THIRD  NAT.  BANK  OF  ST.  LOUIS  v. 
RBICHBRT. 

(Court  of  Appeals  at  St.  Louis,  Mo.    March 
31,  1903.) 

BILLS  AMD   MOTBS-CONSIDERATION-COLLAT- 
ERAL  ORAL  AaREEMENT— DEFENSES. 

1.  Where  a  national  bank,  which  had  ac- 
quired a  flouring  mill,  entered  into  a  bnsinesa 
arrangement  with  defendant  for  the  organiza- 
tion of  a  corporation  to  own  and  operate  the 
mill,  which  contemplated  the  giving  of  certain 
notes  by  defendant  in  payment  for  stock,  and 
also  that  defendant  should  run  the  mill,  and 
have  the  privilege  of  acquiring  the  entire  busi- 
ness, and  that  the  bank  should  lend  the  milling 
company  the  capital  required  to  operate  the 
mill,  the  notes  so  given  were  based  on  a  suffl- 
cient  consideration  in  the  agreement  of  the 
parties  to  undertake  the  enterprise  as  agreed. 

2.  Where  a  note  sued  on  was  payable  abso- 
Intcly  without  condition,  the  maker  was  not  en- 
titled to  urge  as  a  defense  a  parol  agreement 
that  the  note  was  only  to  be  paid  contingently 
in  the  event  enough  money  was  earned  by  a 
certain  milUng  corporation  to  pay  the  same 
from  its  profits. 

Appeal  from  St  Louis  Circuit  Court;  H. 
D.  Wood,  Judge. 

1 1.  8e«  Evidence,  vol.  M.  Cent.  Dig.  H  1800,  IMS. 
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Action  by  the  Third  National  Bank  of  St 
Louis  against  W.  J.  Relchert.  Froui  a  Judg- 
ment In  fayor  of  plaintiff,  defendant  appeals. 
Affirmed. 

Dawson  &  Garvey,  for  appellant  F.  B. 
Rlchey  and  Turner  &  HoVlun,  for  respondent 

Statement  of  Facts. 

OOODE,  J.  Action  on  a  negotiable  prom- 
issory note  for  $2,750,  executed  by  the  ap- 
pellant to  the  Chemical  Narlonal  Bank  of  St 
Louis  on  the  1"iii  day  of  August  188S,  due 
six  months  a:'ti  r  date,,  and  given  In  renewal 
of  a  pretio;^?  note  for  the  same  amount  op 
February  tO,  1896.  The  petition  avers  that 
the  Instrument  in  suit  was  Indorsed  and  de- 
liver'i'  by  the  Chemical  National  Bank  to  the 
respunUent,  the  Third  National  Bank  of  St 
Louis,  for  value,  and  before  maturity;  while 
the  answer  avers  that  the  appellant  received 
no  consideration  for  the  note,  and  that  in 
fact  there  was  no  consideration  tor  it;  far- 
ther, that  the  respondent  was  not  a  purchaser 
in  good  faith,  before  maturity,  but  came  In- 
to possession  of  the  note  long  after  it  was 
dne,  and  otherwise  than  by  purchase. 

Complaint  is  made  of  the  refusal  of  cer- 
tain declarations  of  law  by  the  circuit  court, 
but  the  declarations  need  not  be  recited,  be- 
cause we  think  no  defense  to  the  respond- 
ent's case  was  shown,  and  that  the  Judgment 
was  for  the  right  party.  The  Third  National 
Bank  of  St.  Louis  purchased  the  assets  of  the 
Chemical  National  Bank  of  said  city,  the 
purchase  being  the  outcome  of  negotiations 
and  transactions  which  began  anterior  to 
January  18,  1897,  and  were  finished  by  the 
removal  of  said  assets  to  the  respondent's 
banking  house  on  the  28th  day  of  February. 
The  latter  date  fell  about  two  weeks  after 
the  maturity  of  the  note  In  controversy,  and 
that  fact  is  relied  on  as  showing  that  the  re- 
spondent did  not  acquire  it  in  the  ordinary 
course  of  business  before  maturity,  but  sub- 
sequently, and  hence  that  any  equity  appel- 
lant may  have  against  the  note  is  available 
as  a  defense  to  the  respondent's  action.  The 
officers  of  the  Third  National  Bank  on  Jan- 
uary 13th  made  a  vertml  agreement  to  pur- 
chase the  assets  of  the  Chemical  Bank  for 
the  Third  National  Bank,  If,  on  examination, 
they  were  found  to  be  satisfactory.  The  ex- 
amination was  made  January  18th,  and  the 
purchase  then  definitely  arranged,  so  far  as 
the  principal  officers  of  the  two  banks  could 
arrange  it;  but  the  terms  of  the  deal  were 
not  put  Into  writing  until  January  30th,  when 
an  instrument  was  drawn  up  and  signed  by 
the  officers  of  the  banks  providing  for  the 
purchase  of  the  assets,  furnishings,  good  will, 
fixtures,  and  property  of  all  kinds  of  the 
Chemical  Bank  by  the  Thhrd  National  for 
$475,000,  the  agreement  being  based  on  a 
statement  of  the  condition  of  the  Chemical 
Bank's  affairs  rendered  on  January  18th.  Said 
instrument  provided  that  the  officers  of  the 
two  institutions  should  procure  approval  of 


Its  terms  by  their  boards  of  directors,  and 
that  it  should  be  carried  out  In  accordance 
with  the  provisions  of  the  federal  national 
bank  act,  the  transfer  of  the  assets  to  be 
made  on  or  before  March  Ist  At  the  time 
the  sale  was  negotiated,  appellant's  note  was 
among  the  assets  of  the  Chemical  Bank,  and 
was  passed  at  its  face  value  by  tbe.offlcei* 
of  the  Third  National  without  any  lnf<»ioa- 
tlon  or  notice  coming  to  them  that  K  was 
other  than  what  it  purported  to  he,  namely, 
an  ordinary  promissory  note  not  yet  due, 
held  by  the  Chemical  Bank  as  one  of  its  bills 
receivable.  It  unquestionably  constitated 
part  of  the  consideration  moving  the  Third 
National  Bank  to  make  the  purchase,  as  the 
testimony  shows  it  was  regarded  as  gilt- 
edged  paper.  The  testimony  of  the  officers 
of  the  Third  National  tends  to  show  that  the 
assets  and  property  of  the  Chemical  were 
transferred  to  the  former  institution,  and  ac- 
tually delivered  on  or  about  the  30tb  day  of 
January,  but  that  they  were  not  physically 
removed  from  one  banking  house  to  the 
other  until  February  28th. 

The  facts  out  of  which  the  supposed  eqni- 
table  defense  of  the  appellant  arises  are  con- 
nected with  the  organization  of  a  milling 
company  in  the  state  of  Illinois  to  operate  a 
mill  at  La  Grange,  Mo.  The  appellant,  W. 
J.  Relchert  and  his  brother,  George  Belch- 
ert  were  the  controlling  owners  of  the  cap- 
ital stock  of  the  Relchert  Milling  Company, 
which  was  engaged  in  manufacturing  flour 
in  Freeburg,  111.  Said  concern  kept  a  bank 
account  with  the  Chemical  National  Bank  of 
St  Louis,  enjoyed  a  line  of  credit  with  said 
bank,  and  the  officers  of  the  two  corporations 
seem  to  have  been  on  friendly  terms.  Some 
time  in  1895  the  Chemical  Bank  acquired  the 
property  of  the  La  Grange  Milling  Company 
at  La  Grange,  Mo.,  on  account  of  having 
loaned  this  company  money  secured  on  Its 
milling  plant  and  being  forced  subsequently 
to  take  the  plant.  The  title  to  said  plant 
was  put  In  the  name  of  William  E.  Garvin 
to  hold  for  the  Chemical  Bank.  J.  C.  Rich- 
ardson and  Francis  Kuhn  were  president  and 
vice  president  of  the  Chemical  Bank,  and. 
after  this  property  had  been  taken  over  by 
the  bank,  said  officers,  in  order  to  make  it 
productive,  opened  a  negotiation  with  the 
Relcherts,  and  proposed  that  the  Chemical 
Bank  or  its  officers  and  the  Relcherts  sliould 
operate  the  La  Grange  plant  together,  as  th<.> 
latter  were  practical  millers.  The  result  of 
that  negotiation  was  that  the  Climax  Milling 
Company  was  organized  under  the  la-ws  of 
the  state  of  Illinois,  with  a  capital  stock  of 
$15,000,  which  was  paid  by  Garvin  convey- 
ing to  it  the  mill  and  machinery  of  the  de- 
funct La  Grange  Milling  Company.  Of  the 
150  shares  of  capital  stock  of  the  CUmax 
Milling  Company,  Richardson  and  Kuhn  took 
35  shares  each,  W.  J.  Relchert  and  George 
Relchert  30  shares  each,  O.  A.  Whlttaker  15 
shares,  and  Walter  J.  Serth  5  shares.  Whit 
taker  and  Serth  had  been  employes  of  the 
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Relcherts  In  the  Freebnrg  mill,  but  after  tbe 
organization  of  the  Climax  Milling  Company 
tbe  former  took  charge  of  that  enterprise,  as 
It  was  understood  they  should  -when  the  plan 
to  operate  the  La  Orange  property  was  ar- 
ranged. The  Climax  Milling  Company  con- 
tinued business  for  seven  or  eight  months, 
and  then  stopped,  as  it  lost  money  all  the 
time.  When  said  Company  was  organized, 
W.  J.  and  George  Beichert  each  executed  a 
promissory  note  for  $2,750  to  the  Chemical 
National  Bank  to  pay  for  the  shares  of  stock 
taken  by  them,  which  included  the  20  shares 
put  in  the  names  of  Whlttaker  and  Sertb, 
who  gave  their  notes  to  the  Relcherts  for 
their  shares;  that  is  to  say,  the  Relcherts 
subscribed  for  80  shares  of  the  total  100 
shares,  and  sold  20  shares  to  Whlttaker  and 
Serth.  They  also  took  the  following  contract 
binding  Richardson  and  Kuhn  to  sell  them 
the  other  shares: 

"Freeburg,  IlUnoIs,  Jan.  SI,  1896. 

"This  agreement  is  that  Wm.  J.  Relchert 
and  George  Relchert  are  to  have  eighty 
shares  of  Climax  Milling  Company  for  $5,- 
500.00,  and  agree  to  resell  to  the  Relcherts 
within  fifteen  months,  our  seventy  shares  for 
the  sum  of  $7,000,  and  If  bought  we  agree 
to  waive  all  profits  except  six  per  cent.  In- 
terest J.  C.  Richardson. 
"Francis  Kuhn." 

When  tbe  original  notes  given  by  the 
Relcherts  to  the  Chemical  Bank  matured,  re- 
newal notes  were  executed,  and  the  instru- 
ment sued  on  is  one  of  the  renewals. 

The  position  of  the  defendant  is  that  his 
original  note  was  given  pursuant  to  an  un- 
derstanding and  agreement  between  him  and 
the  officers  of  the  ChemKsil  Bank  that  be 
was  not  to  be  bound  for  its  payment,  but 
that  it  was  to  be  paid  out  of  the  earnings 
of  the  Climax  Milling  Company;  that  In  fact 
It  was  an  accommodation  note,  and  the  en- 
tire arrangement  was  entered  into  by  him 
and  his  brother,  George,  at  the  solicitation 
of  the  officers  of  the  Chemical  Bank  for  the 
convenience  of  the  latter  institution,  and  so 
that  It  might  utilize  its  La  Grange  prop- 
erty, keep  its  assets  in  presentable  condi- 
tion, and  have  the  two  notes  given  by  the 
lieicherts  to  exhibit  to  the  national  bank 
examiner  as  solvent  assets.  That  is  sub- 
stantially the  testimony  of  the  Relcherts  and 
of  Becker,  a  bookkeeper  of  tbe  Freeburg 
mill,  who  says  he  heard  the  arrangement 
made;  but  it  la  disputed  by  the  respondent, 
and  there  Is  testimony  the  other  way.  Beck- 
er's version  of  the  affair,  which  is  In  all  re- 
spects like  that  given  by  the  appellant  him- 
self, is  as  follows:  "He  [Richardson]  came 
out  there  one  morning  on  the  nine  o'clock 
train,  and  came  down  to  the  mllL  Mr. 
Relchert  and  myself  were  in  the  office,  and 
be  came  in,  and  shook  hands,  and  said,  'How 
do  you  do  7  and  said,  'Mr.  Relchert,  we  are 
stuck.'  They  talked  a  while,  and  he  said, 
'What  is  the  matter?"  He  said,  'We  are 
stuck  on  a  mill,  and  we  want  you  folks  to 


help  us  out'  So  he  said,  'What  do  you  want 
to  dor  He  told  him  they  wanted  to  buy 
in  the  property;  wanted  to  form  a  stock 
company,  and  run  the  mill  again.  He  asked 
him  what  mill  it  was,  and  he  said  it  was  the 
La  Grange  Milling  Company  at  La  Grange, 
Illinois,  and  Mr.  Relchert  asked  him  how  the 
mill  was,  and  the  location  and  everything; 
and,  the  way  he  explained  it,  it  was  a  good 
mill  and  a  good  country.  Mr.  Relchert  told 
him,  well,  before  he  could  do  anything  he 
would  want  to  see  the  property,  and  see 
tbe  location  of  it;  and  I  think  right  after 
that  Mr.  Relchert  went  up  there,  and  Mr. 
Richardson  came  out  again,  and  asked  him 
whether  he  was  ready  to  form  a  stock  com- 
pany, and  he  said—  By  the  Court:  Q.  Axe 
you  speaking  now  of  another  Interview? 
You  said  Mr.  Keichert  went  up  there?  Do 
you  mean  went  to  La  Grange?  A.  Yes,  sir. 
Q.  Have  you  told  us  all  that  passed  at  the 
first  interview  between  Mr.  Richardson  and 
Mr.  Relchert?  A.  The  first  time  he  was  out 
there?  Q.  Yes,  sb:?  A.  No,  sir.  Q.  Tell  us 
what  else  passed.  A.  Mr.  Relchert  told  him 
they  had  their  hands  full,  and  did  not  want 
to  go  Into  any  more  business.  They  had  a 
large  mill,  and  that  was  all  he  wanted;  and 
at  the  same  time  he  asked  him  what  they 
required  of  him,  and  he  told  him  that  they 
would  organize  a  stock  company,  and  give, 
them  so  many  shares,  and  they  would  have 
to  hold  that  for  the  Chemical  National  Bank, 
and  wanted  their  notes — wanted  his  note  and 
his  brother's  note.  He  said  he  did  not  like 
to  go  into  that,  and  Mr.  Richardson  the  same 
time  always  told  him:  'You  will  not  be 
liable  for  a  cent  You  give  us  your  notes, 
and  the  money  that  yon  will  have  to  pay 
these  notes  with  will  have  to  be  made  at  tbe 
mill  at  La  Grange  before  you  have  to  pay 
them.'  Mr.  Relchert  said,  'Well,  that  is  a 
i  pretty  fair  offer.'  He  said,  'If  you  insert 
that  on  the  notes,  we  wouldn't  mind  taking 
hold  of  it  and  trying  it'  He  told  him,  as  a 
national  bank,  that  would  be  Impossible. 
When  the  examiner  comes  around  he  would 
see  that  on  the  note,  and  would  pass  on  it. 
They  couldn't  hold  such  a  note.  Mr.  Relch- 
ert said  that  would  be  the  only  way  that  they 
could  go  Into  It  •  •  •  Mr.  Relchert  told 
him  that  would  be  the  only  way  that  they 
would  go  into  It  He  said  that  it  would  be 
Impossible;  that  he  could  take  his  word  for 
that;  that  they  would  be  protected;  and  be 
told  him,  too,  that  they  would  not  have  to 
pay  a  cent  until  the  money  was  made  out  of 
the  mill  up  there.  He  said  that  they  would 
start  up  In  business,  and,  if  they  make  any 
money,  these  notes  would  be  paid  out  of  the 
money  made  at  the  La  Grange  mill;  that  he 
himself  would  not  be  liable  for  one  cent; 
that  he  had  nothing  at  stake  whatever. 
Those  are  the  words  he  told  him.  He  said: 
'We  are  stuck  up  here,  and  want  you  folks 
to  help  ns  out.  We  know  you  are  experi- 
enced millers,  and  know  that  you  folks  can 
help   us  out  on  that  mllL'     Q.  Have  you 
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itated  all  that  he  aald  as  to  why  he  wanted 
'.t  In  this  shape?  A.  Well,  I  think  I  did, 
because  he  told  him  It  could  not  be  put  In 
*Jie  note  because  It  was  a  national  bank,  and 
when  the  examiner  comes  around  he  would 
throw  that  note  out,  and  not  pass  on  It  Q. 
Was  there  any  other  conversation  that  you 
heard  after  that  time?  A.  No,  I  don't  think 
there  was.  Q.  Repeat  again,  Mr.  Becker, 
what  you  said  he  uald  as  to  bow  these  notes 
were  to  be  paid.  A.  He  said  that,  'You 
will  not  be  liable  for  one  cent;  that  this 
note  will  be  paid  out  of  the  proceeds  of  the 
Climax  Milling  Company.'  Mr.  Richardson 
told  Mr.  Reichert—  Mr.  Belcbert  had  a 
clause  written  out,  saying,  "This  note  Is  to 
be  paid  out  of  the  proceeds  of  the  mill  at 
La  Orange  only,'  and  Mr.  Reichert  laid  that 
before  Mr.  Richardson,  and  asked  him  to  in- 
sert that  in  the  note,  and  Mr.  Richardson 
said:  'No,  we  cannot  do  that.  It  Is  against 
the  laws  of  Missouri,  and,  If  we  Insert  that 
on  the  note,  and  the  bank  examiner  comes 
around,  he  would  not  accept  that  note.  But 
you  can  take  my  word  for  It,  you  wont  be 
liable  for  one  cent'  Q.  Is  that  all  tbat  be 
said  about  the  paying  of  the  note?  A.  Yes, 
sir;    I  think  It  was." 

Some  letters  were  Introduced,  which  throw 
light  on  the  true  nature  of  the  agreement; 
.among  otbers  the  following: 

"Freeburg,  111.,  Nov.  7,  1896. 

"Mr.  J.  O.  Richardson,  St  Louis,  Mo.— 
Dear  Sir:  Referring  to  our  conversation  of 
yesterday,  beg  to  say  we  cannot  sign  the 
agreement  the  way  you  have  It  written,  but 
will  go  In  with  you  provided  you  Insert  the 
following  clause:  'The  Chemical  Naf  1  Bank 
also  agrees  to  loan  the  Reicherts  $10,600.00 
on  their  notes  at  four  months  time— payable 
only  upon  condition  that  the  money  is  made 
out  of  the  mill  at  La  Grange,  Mo.,  only— 
the  Reicherts  not  to  be  personally  liable.' 
The  above  clause  also  to  appear  in  the  notes 
which  we  are  to  give  for  |10,600.00.  If  the 
foregoing  is  not  satisfactory  to  you  then  go 
ahead  and  buy  the  mill  and  we  will  lease 
it  from  you  for  one  year  with  the  option  of 
renewing  the  lease  at  end  of  first  year;  or 
to  buy  the  mill  at  any  time  at  whatever  price 
we  can  agree  upon.  If  you  accept  any  one 
of  these  agreements  my  brother  and  Mr. 
Whittaker,  our  head  miller,  will  go  to  La 
Orange  Friday  night. 

"Yours  truly,  W.  J.  Reichert." 
"Freeburg,  111.,  Dec.  4,  1895.. 

"Mr.  J,  C.  Richardson,  St  Louis,  Mo.— 
Dear  Sir:  After  considering  and  reconsider- 
ing we  have  come  to  the  conclusion  that  we 
are  not  able  to  go  In  with  you  at  La  Grange; 
imless  as  per  our  written  proposition  of  Oc- 
tober 7,  1895.  Mr.  Buebler  Is  a  good  ofHce 
man  and  a  flrst-class  flour  salesman,  and  If 
be  takes  stock  in  the  mill  you  will  have  a 
good  man.    With  best  wishes,  I  am, 

"Yours  truly,  W.  J.  Reichert" 

The  Chemical  Bank  refused  to  put  such  a 
clause  in   the   notes  as   the   Reicherts   de- 


manded, and  whatever  proof  there  la  in  re- 
gard to  an  agreement  that  the  notes  should 
not  be  paid  according  to  their  tenor  la  verbal 
The  circuit  court  rendered  Judgment  In 
favor  of  the  Third  National  Bank. 

Opinion. 

According  to  the  testimony  rdied  on  by 
the  appellant  be  executed  the  note  in  ques- 
tion for  the  distinct  purxwse  of  Imposing  on 
any  national  bank  examiner  who  might  inves- 
tigate the  condition  of  the  Chemical  Bank. 
Such  examlnationa  are  made  for  the  good  of 
stockholders  and  the  public  generally.  Tbey 
are  the  means  prescribed  by  law  to  keep  na- 
tional banks  in  sound  condition,  prevent  loss- 
es by  improvident  or  dishonest  managers  to 
stockholders  and  customers,  maintain  public 
confidence  in  those  institutions,  and  a  stable 
condition  of  the  country's  finances.  It  is  a 
serious  question  whether  appellant  la  not  es- 
topped to  interpose  the  defense  of  lack  of 
consideration  for  a  note  given  in  the  clrcnni- 
stances  and  for  the  purpose  he  says  he  gave 
this  one.  Granting  tbat  It  was  acquired  by 
the  respondent  after  maturity,  as  It  waa  exe- 
cuted by  the  appellant  to  deceive  the  officer 
whose  duty  It  was  to  scrutinize  the  bank's 
assets,  appellant  occupies  a  weak  position 
on  which  to  withstand  the  demand  of  the  re- 
spondent who  was  Innocent  of  actual  kiK>wl- 
edge  of  the  facts,  and  would  fall  a  victim 
to  a  scheme  contrived  by  other  persons  to 
evade  the  law.  Makers  of  commercial  paper 
who  acted  from  similar  bad  motives  have 
been  held  estopped  to  defend  on  the  ground 
of  want  of  consideration.  Mead  v.  Nat  Bank 
(Sup.)  34  N.  Y.  Supp.  1054;  Wlnton  v.  Free- 
man, 102  Pa.  366;  Longmire  v.  Fain,  89  Tenn. 
393,  18  8.  W.  70;  Howard  v.  Pabner,  64  Me. 
86;  Leggett  v.  Goodrich,  20  La.  Ann.  165, 
96  Am.  Dec.  388.  The  rule  is  probably  tml- 
versal  tbat  a  person  who  engages  in  a  fraud- 
nlent  transaction  will  be  left  without  relief 
from  a  hurtful  consequence  which  may  be- 
fall him. 

But  there  was  a  consideration  for  tbe  note. 
Appellant  and  the  Chemical  National  Bank 
entered  into  a  complicated  business  arrange- 
ment which  contemplated  the  giving  of  ap- 
pellant's note  to  said  bank;  contemplated 
likewise  tbat  the  Reicherts  and  their  employ^ 
should  take  charge  of  and  nm  tbe  La  Orange 
milling  plant,  and  that  the  Reicherts  should 
luive  the  privilege  of  acquiring  the  entire 
business;  also  that  the  Chemical  Bank  should 
lend  the  Climax  Milling  Company  the  capital 
required  to  operate  its  mill.  'Die  consider- 
ation for  the  note  was  the  agreement  of  the 
parties  to  undertake  that  enterprise,  which 
waa  carried  out  In  all  Its  details.  In  view 
of  such  facts  tbe  plea  of  want  of  consider- 
ation is  utterly  baseless.  Given  v.  Corse,  20 
Mo.  App.  132;  Madison  County  Bank  v.  Gra- 
ham, 74  Mo.  App.  251;  Rldenbaugh  v.  Young. 
145  Mo.  274,  46  S.  W.  969;  Kansas  City 
School  Dlst  V.  Sheidley,  138  Mo.  672,  40  S. 
W.  656,  37  L.  R.  A.  400,  60  Am.  St  Rep.  676; 
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UndeU  T.  Bokea,  eO  Mo.  249.  21  Am.  Bq^ 
895;   Tnreman  t.  Btephenat  83  Mo.  218. 

The  defense  attempted  was  not  want  of 
consideration,  bnt  a  side  agreement  that  the 
note  was  not  to  be  paid  absolutely  according 
to  its  tenor,  bnt  only  contingently  in  the 
event  enough  money  was  earned  by  the  Cll- 
max  Milling  Company  to  pay  it,  and  tliat.  If 
sufficient  money  was  not  earned,  it  should 
not  be  paid  at  all.  This  was  nothing  more 
or  less  than  an  attempt  to  Ingraft  on  a  writ- 
ten contract  a  yerbal  stipulation  opposed  to 
tlie  terms  of  the  instrument  itself;  a  verbal 
stipulation,  too,  which  appellant  had  first 
demanded  be  written  in  the  note,  and  after- 
wards waived  that  demand  when  the  bank  re- 
fused to  accede  to  it  That  snch  a  defause 
cannot  be  made  to  a  promissory  note  has  been 
decided  many  times.  Trustees  of  Christian 
'nnirersity  v.  Haftman,  95  Mo.  App.  488,  69 
8.  W.  474;  Jones  v.  Jeffries,  17  Ma  577; 
Smith's  Adm'rs  v.  Thomas,  29  Mo.  807;  X7n- 
iseld  T.  Stephenson,  83  Mo.  161;  Massmann  y. 
Holscher,  49  Mo.  87;  Bodney  v.  Wilson,  67 
Mo.  123,  29  Am.  Bep.  499;  Ewlng  T.  Clark, 
76  Mo.  645;  Kulenkamp  v.  Grofl,  71  Mich. 
676,  40  N.  W.  67,  1  L.  B.  A.  694,  16  Am.  St 
Bep.  283;  Hyde  v.  Tenwlnkel,  26  Mieh.  98; 
McKegney  v.  Wideklnd,  6  Bush,  107;  QUlett 
y.  Ballou,  29  Vt  296;  Walters  v.  Smith,  23 
IlL  842;  Hubbard  v.  MarshaU,  60  Wis.  322, 
e  N.  W.  497. 

The  judgment  is  affirmed. 

BLAND,  P.  J.,  and  BETBUBN,  J.,  concur. 


PBBWITT  v.  BBOWN. 

(Court  of  Appeals  at  St  Louis,  Mo.   Blarch 

81,  1903.) 

OARNISHMBNT-AFTBR  QIVINQ  07  CHBCK  FOR 
PRICB. 

1.  A  purchaser  who  has  given  his  check  to  a 
seller  for  the  price  has  so  far  paid  for  the 
article  that  be  is  not  subject  to  garnishment 
as  the  seller's  debtor;  he  being  under  no  obli- 
gations to  stop  payment  unless  he  learns  that 
the  sale  is  in  fraud  of  creditors. 

Appeal  from  St  Iiouls  Circuit  Court;  H. 
D.  Wood,  Judge. 

Garnishment  proceedings  by  Theodore  A. 
Prewltt  against  Alexander  H.  Brown,  gar- 
nishee of  Louis  A.  Coquard.  Judgment  for 
garnishee,  and  plaintiff  appeals.    Affirmed. 

Alex  Tonng  and  Max  F.  Buler,  for  appel- 
lant   S.  N.  &  a.  C.  Taylor,  for  respondent 

Statement  of  Facts  and  Opinion. 

GOODS,  J.  Plaintiff,  Prewitt.  obtained 
Jndgment  in  the  circuit  court  of  the  city  of 
St  Louis,  October  16,  1900,  against  defend- 
ant, Coquard,  for  $3,140,  and  on  November 
25,  1901,  had  Brown  garnished  by  an  exe- 
catlon  Issued  on  said  judgment.  Brown  was 
summoned  to  the  February  term,  1902,  of 
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the  circnit  court,  at  which  term  plaintiff 
filed  Interrogatories  in  the  usual  form.  The 
garnishee  answered,  denying  any  indebted- 
ness to  Coquard,  and  plaintiff  filed  a  denial 
of  the  garnishee's  answer.  In  which  he 
charged  that  the  garnishee  was  indebted  to 
Coquard  In  the  sum  of  $3,500,  averring  tliat 
the  indebtedness  accrued  on  account  of  the 
purchase  by  Brown  of  Coquard's  membership 
in  the  St  Louis  Stock  Exchange,  an  associa- 
tion of  persons  engaged  in  buying  and  selling 
stocks  and  other  securities. 

The  facts  stated  in  piaintifrs  denial  are 
that  on  or  about  November  16,  1901,  Coquard 
entered  into  an  agreement  with  Brown  to  sell 
the  latter  his  membership  In  the  stock  ex- 
change for  $3,500,  and  pursuant  to  said 
agreement  the  name  of  Brown  was  posted 
In  tlie  exchange  as  an  applicant  for  member- 
ship, and  on  or  about  January  16,  1902,  he 
was  elected  a  member  In  lieu  of  Coquard; 
that  when  Brown  was  sammoned  as  gar- 
nishee on  November  25,  1901,  he  had  not 
paid  Coquard  for  his  membership,  but  still 
owed  him  the  full  price  of  $3,500  agreed  to 
be  paid.  The  denial  further  alleges  that 
when  the  agreement  for  the  sale  of  the  mem- 
bership was  made  Brown  deposited  the  pur- 
chase price,  either  by  check  or  in  cash,  in 
escrow,  to  be  turned  over  to  Coquard  when 
Brown  was  elected  a  member  of  the  stock 
exchange;  that  at  the  time  the  latter  was 
garnished  said  check  or  cash  had  not  been 
turned  over  to  Coquard,  but  was  still  under 
the  control  of  the  garnishee,  and  if  subse- 
quently delivered  to  Coquard  the  garnishee 
was  nevertheless  liable  to  plaintiff.  Brown 
filed  a  general  denial  of  the  allegations  con- 
tained In  plaintiff's  denial  of  the  answer. 

It  should  be  premised  that  no  declarations 
of  law  were  requested  or  given  in  this  case, 
and  hence,  in  so  far  as  the  facts  are  in  dis- 
pute or  the  evidence  warrants  different  infer- 
ences and  findings,  we  are  bound  by  the  con- 
clusion of  the  circuit  court  But  there  is 
slight,  if  any,  discord  In  the  versions  given 
by  the  witnesses  of  the  transaction  which 
plaintiff  contends  entitled  him  to  judgment 
against  Brown. 

Coquard  had  for  years  been  a  member  of 
the  St  Louis  Stock  Exchange,  but  wanted  to 
sell  his  membership,  and  Brown  told  a  bro- 
ker by  the  name  of  Drummond,  who  is  a 
member  of  the  firm  of  Drummond,  Betts  & 
Co.,  to  buy  it  as  cheaply  as  he  could.  On 
November  19th,  Drummond,  as  Brown's 
agent,  made  a  contract  with  Coquard  for  the 
latter's  membership  at  the  price  of  $3,500, 
Coquard  directing  that  payment  be  made  for 
him  to  Edwards  &  Sons  Brokerage  Company. 
In  compliance  with  that  direction,  Bro^n,  on 
November  22d,  delivered  his  check  for  $3,500 
to  Drummond,  payable  to  Edwards  &  Sons 
Brokerage  Company,  and  on  the  same  day 
Drummond  delivered  the  check  to  said  bro- 
kerage company  in  payment  for  the  member- 
ship. Everybody  connected  with  this  trans- 
action except  Brown  was  a  member  of  the 
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St.  Louis  Stock  Exchange,  and  knew  Its 
rules,  and  Dmmmond  was  on  tbe  goTemlng 
board  of  the  exchange.  Said  association  had 
a  rule  requiring  the  application  of  an  appli- 
cant for  membership  to  be  posted  In  the 
chamber  of  the  exchange,  it  seems,  for  10 
days,  and  another  rule  or  by-law  that  all 
debts  or  obligations  owing  by  a  member 
about  to  sell  his  membership  to  other  mem- 
bers of  the  exchange  should  become  due  and 
payable  when  notice  of  the  agreement  to 
transfer  the  membership  was  posted  on  the 
bulletin  board  of  the  exchange,  and  that  such 
debts  and  obligations  should  be  liquidated 
and  paid  by  the  committee  of  arbitration  of 
the  exchange  out  of  the  proceeds  of  the  mem- 
bership on  the  consummation  of  its  transfer. 

So  far  as  appears.  Brown  knew  nothing 
aboat  the  latter  rule,  and  had  nothing  to  do 
with  seeing  it  was  observed  in  this  affair. 
But  Drummond  turned  the  check  over  to  Ed- 
wards &  Sons  Brokerage  Ompany,  it  was 
held  10  days  from  the  date  of  Brown's  ap- 
plication for  membership,  which  was  dated 
November  20th,  and  then  delivered  by  the 
Edwards  Company  to  Coquard.  This  was 
done  under  the  rule  of  the  exchange,  to  make 
good  any  obllgationB  or  debts  Coquard  might 
be  under  or  owe  to  the  other  members. 

Drummond  testified  on  this  point  as  fol- 
lows: "Q.  Tou  say  it  [the  check]  was  to  be 
paid  at  the  expiration  of  ten  days  after  his 
[Brown's]  name  was  posted?  A.  That  is  ac- 
cording to  the  rules  of  the  stock  exchange. 
There  was  no  agreement  of  that  kind,  but  It 
is  understood  in  the  sale  of  a  membership 
that  the  money  shall  be  paid  by  the  treasurer 
at  the  expiration  of  ten  days  after  his  name 
is  posted." 

As  we  gather  It,  the  usual  custom  is  for 
the  price  of  a  membership  sold  by  a  retiring 
to  an  incoming  member  to  be  paid  to  the 
treasurer  of  the  exchange  to  liquidate  the 
retiring  member's  obligations.  Instead  of 
that  being  done  in  this  instance.  Brown's 
check  seems  to  have  been  left  with  the  Ed- 
wards Company  for  the  same  purpose,  we 
suppose  because  the  members  of  the  Drum- 
mond and  Edwards  concerns  were  all  active 
members  of  the  exchange. 

Drummond  again  testified  as  follows:  "Q. 
Tou  say  that  according  to  the  rules  your 
purchase  was  to  be  turned  over  ten  days 
after  his  name  was  posted?  A.  I  did  not. 
I  said  that  was  according  to  the  rule  of  the 
stock  exchange.  There  was  no  such  agree- 
ment between  Coquard  and  myself.  Q.  I 
know  you  did  not  have  an  open  agreement. 
You  were  both  members  at  that  time  of  this 
stock  exchange?  A.  Yes,  sir.  Q.  And  that 
was  the  rule?    A.  Yes,  sir." 

Brown  testified  that  he  was  asked  for  his 
check  on  November  22d,  and  gave  it  in  pay- 
ment for  Coquard's  seat  in  the  exchange; 
also  that  he  did  not  see  the  check  again  un- 
til It  came  back  to  him,  paid,  when  his  bank- 
book was  balanced.  The  check  was  deliv- 
ered to  Coquard  by  Edwards  &  Sons  Broker- 


age Company  on  November  30th,  and  was 
cashed  by  him  on  that  day. 

From  the  above  recital  of  facts  It  will  be 
noticed  that  while  Brown's  check  to  pay 
for  Coquard's  seat  was  made  oat  and  deliv- 
ered by  him  on  November  22d,  It  was  not 
In  fact  cashed  until  November  30th,  or  five 
days  after  the  service  of  the  garnishment 
on  Brown.  Plalntifl  insists  that  It  was  In- 
cumbent on  Brown  to  stop  payment  of  the 
check  when  he  was  summoned  as  garnishee, 
and  as  be  failed  to  do  so,  and  allowed  it 
afterwards  to  be  paid  to  Coquard,  he  is  an- 
swerable to  plalntifl:  as  garnishee. 

Underlying  this  contention  is  the  notion 
that  the  check  did  not  constitute  payment; 
that  Brown  was  still  indebted  to  Coquard  on 
the  original  contract  of  sale.  It  is  true 
enough  that  as  between  the  parties  a  check 
on  a  bank  does  not  constitute  full  payment 
but  the  original  liability  may  be  sued  on  if 
the  check  is  dishonored  when  presented  for 
payment  Johnson-Brinkman  t.  Central 
Bank,  116  Mo.  558,  22  S.  W.  813.  38  Am.  St 
Rep.  615;  Hall  v.  Railroad,  50  Mo.  App.  179. 
But  it  is  equally  true  that  a  purchaser  in 
good  faith,  w{ko  has  given  his  check  to  a 
seller  for  the  price  of  an  article  bought  has 
so  far  paid  for  the  article  that  he  is  not 
subject  to  garnishment  as  the  seller's  debtor. 
Getchel  v.  Chase,  124  Mass.  366;  National 
Bank  v.  Levy  Bros.  (B.  1.)  24  Atl.  777,  Id 
L.  R.  A.  475;  Pearce  T.  Davis,  1  Moody 
&  R.  365;  W.aples  on  Attch.  &  Gam.  (2d 
Ed.)  i  3G4;  2  Morse  on  Banking  (4th  Ed.) 
!  545.  The  reason  of  this  rule  is  that  the 
drawer  of  a  check  is  under  no  duty  or  obli- 
gation ^o  stop  payment  when  garnished,  fw 
the  benefit  of  the  garnishing  plaintiff;  has 
no  moral  right  to  do  so.  He  gave  the  check 
in  lieu  of  cash  to  the  seller,  with  the  under- 
standing that  the  seller  would  get  cash  when 
he  presented  It  for  payment  To  counter- 
mand the  check  would,  therefore,  be  in  dero- 
gation of  an  implied  agreement  that  It  should 
be  honored  when  presented. 

A  different  rule  prevails  when  the  drawer 
of  the  check  learns  before  payment  that  the 
vendor  sold  bis  property  in  fraud  of  bis 
creditors;  and  In  such  Instances  the  drawer, 
after  notice  of  that  fact  i>  bound  to  stop 
payment  if  the  check  Is  still  in  his  control. 
Arnholt  v.  Hartwlg,  73  Mo.  485;  Dougherty 
V.  Cooper,  77  Mo.  528;  Shoe  Co.  v.  Lisman, 
149  Mo.  85,  50  S.  W.  276.  This  rule  Is  dis- 
criminated by  the  cases  from  the  other  rule, 
that  the  purchaser  of  property  who  has  giv- 
en his  check  in  payment  may  not  be  held  far 
the  purchase  price  as  garnishee,  although 
the  check  was  not  yet  paid  when  the  writ 
was  served.  Arnholt  v.  Hartwlg,  supra. 
The  distinction  seems  to  rest  on  the  circum- 
stance that  if  the  drawer  of  the  check  per- 
mits it  to  be  paid  after  he  has  notice  of  the 
fraud,  and  while  he  can  stop  payment  he 
participates  in  the  fraud. 

We  have  alluded  to  the  latter  rtfle,  not  be- 
cause any  charge  of  fraud  was  made  in  this 
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case,  but  becanse  declBlons  recognizing  said 
rnle  are  dted  and  relied  on  by  tbe  plalntifl 
In  support  of  hla  demand  for  Judgment 
against  the  garnishee.  We  think  they  lend 
no  help  to  his  case. 

So  far  as  appears.  Brown's  check  was 
delivered  to  Edwards  &  Sons  Brokerage 
Company  without  any  reservation  by  him 
against  Its  immediate  payment.  It  was  re- 
tained by  said  company  pursuant  to  no  dl- 
rectlon  or  agreement  made  by  him  or  his 
agent,  but  in  observance  of  a  rule  of  the 
stock  exchange  which  It  Is  not  shown  Brown 
even  knew.  It  was  retained,  too,  for  a  spe- 
cial purpose,  namely,  to  satisfy  debts  which 
€!oquard  might  owe  to  members  of  the  ex- 
change. Brown  was  not  a  party  to  the  re- 
tention of  the  check  by  the  brokerage  com- 
pany, and  Its  retention  reached  no  farther 
than  to  protect  the  members  of  the  exchange. 
So  far  as  Brown  was  concerned  Coquard 
was  entitled  to  the  check  the  day  it  was 
delivered  to  the  brokerage  company,  and  so 
far  as  the  rules  of  the  stock  exchange  were 
concerned  he  was  entitled  to  It  when  10 
days  bad  elapsed  from  the  posting  of  notice 
that  he  had  sold  his  seat  without  any  claims 
being  filed  against  him. 

It  therefore  appears  that  neither  when  he 
was  summoned  nor  when  he  answered  was 
Brown  Indebted  to  Coquard  in  any  sum,  and 
the  Judgment  is  eifflrmed. 

BLAND.  P.  J„  and  BBYBUBN,  J„  con- 
cur. 


0RE60BT  Y.  JONES  at  sL 

(Conrt  of  Appeals  at  St.   Lonis,  Mo.    March 
81.  1908.) 

ACTION  ON  NOTS-ADHISSIBILITT  OF  BNTRT 

MADB  IN  BOOK— CORROBORAT- 

INQ  EVIDENCB. 

1.  Entries  of  payments  on  a  note  made  by 
the  maker  on  his  books  are  not  the  proper  sub- 
ject of  book  accounts,  so  as  to  make  tnem  ad- 
missible in  evidence  as  to  snch  payment  in  a 
suit  on  the  note. 

2.  Snch  entries  do  not  come  within  Rev.  St 
1889.  f  46S2,  providing  that  In  actions  where 
tbe  matter  at  issue  is  proper  matter  of  book 
account  a  party  may  testify  In  his  own  favor 
as  to  when  the  entries  were  made  and  in  whose 
handwriting,  and  section  4653,  providing  that 
in  such  actions  no  disputed  account  shall  be 
allowed  on  the  oath  of  the  party  when  be  has 
a  book  of  original  entries,  unless  the  book  be 
produced. 

3.  In  an  action  on  a  note  defendant  testified 
as  to'  a  slip  from  his  account  book  containing 
an  entry  of  a  payment,  which  was  admitted  in 
evidence,  and  was  then  permitted  to  read  in 
evidence  several  accounts  against  other  iiarties 
copied  from  the  same  book,  which  accounts  he 
had  bung  on  a  hook,  together  with  the  slip,  and 
pnt  away  in  an  envelope,  which  he  had  not 
seen  till  just  before  the  trial,  20  years  after- 
wards. Held,  that  the  court  erred  In  permitting 
tlie  reading  of  these  accounts,  as  neither  the 
witness  nor  the  entry  could  be  corroborated  in 
this  -way. 

t  L  8«a  ETldenee,  voL  tO.  Cuit  Dig.  i  145L 


Appeal  from  Oircalt  Court,  Andsaln  Coun- 
ty;   Elliott  M.  Hughes,  Judge. 

Action  on  a  note  by  John  B.  Gregory 
against  John  S.  Jones  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Be- 
versed.  | 

P.  H.  Oullen,  tor  appellant  W.  W.  Fry, 
for  respondents. 

BLAND,  P.  J.  Omitting  caption,  the  peti- 
tion is  as  follows:  "Plalntifl  states  that 
defendants,  by  their  promissory  note  here- 
with filed,  dated  2l8t  day  of  December,  1878* 
promised  to  pay  to  John  B.  Gregory,  plain- 
tiff, or  order,  $1,200,  four  months  after  date, 
for  value  received,  vrlth  interest  thereon  at 
the  rate  of  10  per  cent  per  annum  from  date 
until  paid,  and  if  Interest  is  not  paid  annual- 
ly to  become  as  principal,  and  bear  same 
rate  of  Interest;  that  defendants  have  made 
the  following  payments  on  said  note:  July 
20,  1880,  paid  $800;  November  13,  1880,  paid 
$88.72;  December  31,  1881,  paid  $250;  March 
28,  1882,  paid  $200;  December  21,  1883,  paid 
$100;  December  5, 1885,  paid  $60;  December 
17,  1887,  paid  $50;  September  18,  1889,  paid 
$50;  December  5,  1890,  paid  $50;  February 
1,  1892,  paid  $60;  January  8,  1894,  paid 
$50;  December  24,  1895,  paid  $40-all  of 
which  payments  have  been  entered  as  credits 
on  said  note.  Plalntifl  states  that  he  is  now 
the  owner  and  bolder  of  said  note,  that  the 
same  is  past  due,  and  that  the  remainder 
thereof  of  said  note  and  Interest  is  yet  due 
and  owing  to  the  plaintiff  by  defendants;  for 
which  sum,  together  with  costs,  he  prays 
Judgment" 

The  defendants  filed  the  following  answer: 
"Now  come  the  defendants,  and  for  their 
answer  to  plaintiff's  petition  admit  that  they 
executed  the  note  sued  on,  and  admit  that 
the  twelve  payments  credited  on  said  note 
were  made  by  the  defendants  at  the  date  of 
said  several  credits,  and  the  same  are  cor- 
rect But  the  defendants  further  state  that 
the  defendant  John  S.  Jones  did  make  a  pay- 
ment of  three  hundred  dollars  on  said  note 
on  the  9th  day  of  June,  1879,  which  payment 
the  plaintiff  neglected  and  failed  to  credit  on 
said  note,  and  defendants  are  entitled  to  a 
credit  of  said  sum  of  three  hundred  dollars 
on  said  note  on  June  9,  1879,  as  a  payment 
thereon  at  said  date.  Defendants  state  that 
the  payment  of  fifty  dollars,  credited  on  said 
note  on  December  5,  1886,  paid  off  and  satis- 
fied said  note  and  made  an  overpayment  of 
$27,  and  that  said  payments  credited  in  1887, 
1889,  1890,  1882,  1894,  and  1895  were  over- 
payments on  said  note  made  by  mistake,  and 
that  defendants  have  overpaid  plaintiff  on 
said  note  to  the  amount  of  three  hundred  and 
seventeen  dollars.  Defendants  state  they 
did  not  see  said  note  from  the  time  It  was 
executed  until  1901,  and  that  said  payments 
were  made  on  said  note  from  time  to  time 
without  seeing  said  note,  and  relying  all  the 
time  on  plaintiff  to  credit  said  payments, 
and  with  no  knowledge  of  the  amount  they 
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bad  paid  or  tbat  they  had  overpaid  the  same. 
Defendants  therefore  plead  payment  of  Bald 
note,  and  state  that  they  have  overpaid  the 
same  to  plaintiff  in  the  sum  of  three  hun- 
dred and  seventeen  dollars.  Defendants 
therefore  say  that  the  plaintiff  is  Indebted  to 
them  In  the  snm  of  three  hundred  and  seven- 
teen dollars,  for  which  amotmt,  tvlth  Interest 
and  costs,  they  ask  Judgment." 

The  reply  was  a  general  denial  of  the 
new  matter  In  the  answer. 

There  was  a  verdict  for  the  defendants, 
assessing  their  damages  at  $318.  Motions  for 
new  trial  and  in  arrest  proving  of  no  avail, 
plaintiff  appealed. 

The  whole  of  the  evidence  at  the  trial 
was  directed  to  the  alleged  payment  of  $300 
on  the  note  made  on  June  9,  1879.  In  re- 
spect to  this  payment  one  of  the  defendants, 
John  S.  Jones,  testified  as  follows:  "Mr. 
Fry:  Mr.  Jones,  when  was  your  attention 
called,  or  when  after  this  note  was  signed, 
about,  did  you  next  see  It?  A.  I  saw  It  at 
your  office.  Q.  When?  About  when?  A. 
About  in  January.  It  has  been  about  a 
month  ago,  I  guess.  Q.  Speak  a  little  loud- 
er. A.  It  has  been  about  a  month  ago,  gen- 
tlemen, I  think.  Q.  Had  you  seen  a  copy  of 
the  notes  and  credits  before  that?  A.  No, 
sir;  I  never  had  seen  that  note  or  a  credit  on 
It  up  to  that  time.  Q.  Well,  did  your  son, 
Eugene,  show  you  a  copy  of  the  notes  and 
the  credits  on  the  note  or  call  your  attention 
to  It?  A.  Yes,  sir.  Tbat  was  in  August,  I 
think.  Q.  What  August?  A.  This  present 
August.  I  told  him  to  get  them.  I  told  him 
to  get  copy  of  the  credits.  Q.  Now,  when 
your  attention  was  called  to  the  credits  on 
the  note,  state  whether  all  the  payments 
you  had  made  had  been  credited  on  the  note? 
A.  I  said  I  was  entitled  to  $400  or  $500  more 
money  I  had  paid  on  that  note.  Q.  I  am  not 
asking  you  what  you  said.  State  whether  at 
that  time,  as  a  matter  of  fact,  ^^e  note 
had  been  credited  with  all  you  had  paid  on 
It?  A.  No,  sir;  It  had  not  been  credited 
when  I  saw  It  Q.  At  what  time  was  the 
payment  made  that  had  not  been  credited 
on  that  note  that  you  noticed  at  that  time? 
A.  It  was  In  June.  Q.  What  year?  A.  '79. 
Q.  What  was  the  amount  of  that  payment? 
A.  It  was  $300.  I  have  recollection  of  that 
After  at  your  bouse  I  have  studied  this  mat- 
ter over,  and  there  are  several  points  I 
could  give.  Q.  What  did  you  do  In  the  way 
of  looking  up  some  memorandum  of  It?  A. 
I  went  all  through  my  papers  and  looked  for 
It  Q.  What  did  you  find?  A.  I  didn't  find 
anything  when  I  first  looked— nothing  to  show 
that  ever  I  had  packed  a  pound  of  pork  in 
this  town.  Q.  What  did  you  finally  find? 
Mr.  CuUen:  I  object  to  what  he  finally 
found.  Mr.  Try:  He  says  he  remembers 
the  payment  Court:  Let  him  state  the  fact 
and  under  what  circumstance  he  made  this 
entry  of  that  payment  Mr.  Fry:  You  say 
you  remember  a  payment  bad  been  made 
In  June,  1879,  of  $300.    State  how  that  pay- 


ment was  made  and  who  made  to?    A.  Tbat 
payment  was  made  to  Mr.  John  B.  Gregory. 
Court:    By  whom?    A.  By  myself.    Mr.  Fry: 
At   what   place?    A.  At   my  porkhouae.    Q. 
At  your  ];K>rkhouse7    A.  Tea,   sir.    Q.  How 
much  was  that  payment?    A.  $300.    Q.  How 
did  yon  pay  him?    A.  In  the  currency  of  the 
country— in   paper   money.    Q.  Yon   have   a 
recollection   of  that  fact?    A.  Why,   yes;    I 
da    Q.  Now,  did  you  afterwards—    Did  yon 
make  any  memorandum   of  that  payment? 
A.  Yes,  sir;  I  did.    Q.  Have  you  that  memo- 
randum?   Mr.  Cullen:    I  object    The  memo- 
randum offered  la  not  such  memorandum  as 
may  be  admitted  In  evidence.    It  is  not  a 
book   entry— not  shown  to  be  kept  In   the 
usual   course   of   business.    Court:    Do   yoo 
seek  to  Introduce  that  paper  as  evidence? 
Mr.  Fry:    No,   sir;    not  now.    Q.  Now,  Mr. 
Jones,  at  that  time— at  the  time  yon  made 
that  $300  payment— did  yon  keep  any  book 
or  memorandum  of  your  daily  work  or  bnsi- 
ness?    A.  Yes,    sir.    Q.  Now,    how   did    you 
keep  it?    A.  I  kept  it  in  my  pocket    When- 
ever I  would  buy  anything  from  anybody 
I  would  put  It  down,  and  whenever  I  wonld 
pay  anything  I  would  put  it  down  In   tbls 
book.    Q.  What  kind  of  a  book?    A.  Similar 
to  tbat.    When  I  paid  anybody  anything  I 
marked  it  down,  and  If  I  bought  any  bogs 
or  anything  I  wonld  put  It  down  there  too, 
and  I  kept  a  book  of  that  kind  iintfl   "95, 
as  long  as  I  was  dealing.    Q.  '85  yon  mean? 
A.  No,  sir;  '95.    Q.  Yon  kept  a  book  of  tiiat 
kind  In  '79?    A.  Yes,   sir.    Q.  At  the   time 
you  made  that  payment?    A.  Yes,    rir.     Q. 
Do  yon  know  what  became  of  that  book? 
A.  No,  sir;  I  do  not    Q.  Do  you  know  -what 
you  did  In  the  way  of  keeping  any  parts 
of  tbat  book?    A.  I  don't  know  as  to  that 
now.    Q.  Well,   Is   the   paper   you   have   in 
your  hand  a  part  of  that  bookl    A.  Of  that 
book?    Q.  Yes,  shr;   of  '79?    A.  Oh,  I  would 
not  say  whether  It  Is  a  part  of  that  book  or 
the  book  I  bad  before.    Q.  Wdl,  what  was 
your  custom?    Did  you  make  memorandums 
of  that  kind  and  file  them  away  in  '79?     Mr. 
Cullen:    I  object  to  what  his  custom    was. 
Q.  Well,  did  you  do  that?    A.  Yea,  sir.    Q. 
Well,  now.  Just  state  to  the  Jury  how  you 
did  it?    A.  I  can't  tell  you  bow  this  got  on 
that  book.    Mr.  Cullen:    I  object    It  la  in- 
competent testimony.    It  is  no  m(H«  or  less 
than  a  declaration  in   his  own  favor.     Mr. 
Clay;    We  have  not  offered  to  introduce  the 
paper.     Court:     What  was  your   question? 
Mr.  Fry:    I  asked  him  what  was  his  cnstom 
in  the  way  of  keeping  a  memorandum  of  his 
business   in   '79.    Court:    Do  you  want    to 
know  whether  he  did  keep  it?    Mr.  Fry:    No. 
sir;  I  want  to  know  how  he  kept  It    Court: 
You  may  answer  whether  you  kept  a  memo- 
randum  of  your  business   in  '79.    A.  I  did 
In  '79  and  ever  after  that    Q.  You  did  ke^ 
it?    A.  I  had  three  books  I  kept  my  pork 
business  in;    these  books  I  used  in  carrying 
them   with   me  in  buying  stock.    There   ia 
one  of  these  preserved.    I  kept  them  as  my 
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booka  the  nme  as  anj  other.  Oonrt:  is 
that  paper  you  hai&  in  your  hand  a  portion 
of  your  account  book  you  kept  in  '78T  A. 
Tea.  sir;  it  is.  Mr.  Fry:  Mow,  we  offer  this 
In  evidence.  Mr.  Oullen:  I  object  to  It  as 
presented.  It  does  not  appear  to  be  a  memo- 
randnm  made  in  the  usual  course  of  business, 
but  simply  a  part  cut  from  a  book.  Court: 
He  says  It  is  a  portion  of  his  account  book 
which  he  kept  in  '79.  Where  Is  the  balance 
of  the  book?  A.  Judge,  I  don't  know.  Q. 
You  don't  know?  A.  No,  sir.  Q.  Do  you 
know  when  this  was  separated  from  the 
book— this  piece  of  paper?  A.  I  can't  just 
Btate.  It  was  separated  prior  to  my  drawing 
off  a  whole  lot  of  little  accounts,  because  it 
was  bung  on  that  hook  with  those  accounts, 
and  they  would  run  on  from  25  cents  to  two 
or  three  dollars— little  bit  of  accounts.  I  took 
them  all  off  of  the  hook,  and  I  am  satisfied 
this  was  taken  off  at  the  same  time  as  these 
UtUe  accounts.  Q.  When?  A.  That  was  in 
19.  Q.  '797  A.  Haven't  yon  got  some  of 
those?,  Tou  can  see  where  they  were  torn 
off.  I  was  posting  up  all  those,  probably  on 
the  daybook.  That  was  my  book  that  I  car- 
ried in  my  pocket  Mr.  Fry:  Well,  we  offer 
this  memorandum  in  evidence.  Mr.  Onlloi: 
I  desire  to  ask  the  witness  some  questions 
on  tliat.  Court:  I  think  that  is  proper.  Mr. 
Gullen:  Q.  Now,  Mr.  Jones,  that  slip  of  pa- 
per, which  Mr.  Fry  Just  handed  to  me,  and 
which  you  have  in.  your  hands,  you  have  no 
personal  recollection  of  making  that  entry, 
lutve  you?  A.  I  had  as  soon  as  I  saw  it 
Q.  But  before  yon  saw  it?  A  I  was  satis- 
fled  I  was  entitled  to  a  credit  Q.  That  is 
not  my  question.  Before  you  found  this 
slip  of  paper  you  had  no  recollection  of 
having  made  any  book  entry  of  the  payment 
of  $300?  A  I  did  that  I  had  made  a  claim 
that  I  paid  more.  Q.  Tou  gave  your  deposi- 
tion in  this  case,  didn't  you?  A.  Sir?  Q. 
Ton  gave  your  deposition  In  this  case,  didn't 
yon?  A.  Yes,  sir.  Mr.  Fry:  We  object 
He  is  not  cross-examining  the  witness  now. 
Court:  The  objection  is  well  taken.  (Plain- 
tiff excepted  at  the  time  and  saved  his  ex- 
ceptions.) Q.  You  say  you  had  a  personal 
recollection  of  making  tills  entry  before  yon 
found  it  A.  I  had  a  personal  recollection  of 
making  entries  In  my  daybooks  when  I  paid 
him  money.  Q.  The  question  Is,  had  you 
personal  recollection  of  making  this  particu- 
lar entry  before  you  found  it?  A.  That  is 
one  of  the  entries  I  refer  to  as  not  having 
been  credited  on  the  note.  Q.  Pay  attention 
to  my  question.  Before  you  found  this  slip 
of  paper  did  you  have  any  recollection  of 
having  made  an  entry  of  that  kind— did  you 
or  not?  A.  Well,  I  can't  say.  It  was  Just  a 
recollection  that  I  was  entitled  to  more  cred- 
its than  I  had,  and  I  had  a '  book  of  that 
kind  tltat  I  could  refer  to.  Q.  This  book  that 
yon  think  this  was  cut  from  was  not  a 
book  that  you  kept  in  your  business  gen- 
erally? A.  It  was  a  liook  that  I  kept  in  my 
business  generally  as  long  as  it  lasted.  In 
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Court:  Did  yon  intend  by  tbat  name  John 
B.  Gregory  wbo  Is  tbe  plaintiff  in  this  suit? 
A.  That  is  what  I  Intended  to  spell  thei:^.  I 
am  much  obliged  to  you,  Judge.  Good  many 
of  us  are  not  educated.  Mr.  Cullen:  You 
knew  Gregory  didn't  spell  his  name  Gredory? 
A.  I  don't  know;  I  never  saw  him  sign  his 
name  In  my  life.  I  don't  know  anything 
about  that  I  say  that  Is  the  way  I  spell  It 
Court:  It  seems  prima  fade  It  would  be 
admissible,  coming  from  the  proper  source — 
from  the  books  kept  In  the  regular  course  of 
his  business.  Mr.  Cullen:  I  object  for  the 
reasons  given  before.  (Court  overruled  the 
objection,  and  plaintiff  excepted  at  the  time 
and  saved  his  exceptions.)  Mr.  Fry  then 
read  In  evidence  memorandnm  identifled  by 
witness,  which  is  in  words  and  figures  fol- 
lowing, to  wit:  'June  9th,  1879.  Cash  paid 
J.  B.  Gregory,  $300.  J.  S.  Jones.'  Q.  Now. 
Mr.  Jones,  In  June,  1879,  were  yon  indebted 
to  Mr.  J.  B.  Gregory  in  any  other  way  than 
this  note  sued  on  here?  A.  None  whatever; 
didn't  owe  him  a  cent  Q.  Mr.  Jones,  here  is 
a  memorandum  In  this  book  here,  '85.  Whose 
handwriting  is  that?  A.  It  Is  mine.  Q. 
When  did  you  make  that  entry?  A.  Well, 
what  is  it?  I  can't  see.  Will  yon  Just  read 
It  to  me.  '85;  I  entered  tbat  December  10, 
'85."  This  witness  further  testified  that  be 
copied  from  the  memorandum  book,  from 
which  the  slip  read  tn  evidence  was  cut,  a 
number  of  small  accounts  on  divers  persons, 
and  that  he  hung  these  with  the  slip  on  a 
hook,  and  some  time  afterwards  placed  them 
In  an  envelope  containing  an  insurance  pol- 
icy, and  put  the  envelope  in  the  bottom  of  a 
box  in  which  he  kept  his  papers,  and  tliat 
after  a  search  among  his  papers  be  found 
them  two  days  before  the  suit  was  commen- 
ced In  the  envelope  where  he  had  placed 
them.  Over  the  objection  of  plaintiff,  these 
accoimts  (16  in  number)  were  read  in  evi- 
dence. He  (defendant  Jones)  also  testified 
that  be  made  an  entry  in  memorandum  books 
of  each  payment  he  had  made  on  the  note, 
and  was  permitted,  over  the  objection  of 
plaintiff,  to  read  from  several  of  these  memo- 
randum books  entries  of  other  payments 
made  on  the  note,  about  which  there  was  no 
controversy. 

In  1879  Jones  was  engaged  on  blA  own 
account  in  the  pork-packing  business  In 
Audrain  county.  Mo.,  and  he  testified  that  he 
kept  the  accounts  of  his  business  in  pocket 
memorandum  books;  that  be  sold  sparerlbs, 
backbones,  and  sausages  to  the  town  people, 
and  kept  their  accounts  in  the  same  kind 
of  memorandum  books,  and  from  one  of 
these  he  cut  the  slip  read  in  evidence.  He 
was  not  able  to  produce  the  book  itself  or 
to  account  for  it  further  than  to  say  that 
some  of  his  account  books  had  been  lost  in 
a  fiM.  Plaintiff  testified  that  Jones  made 
no  payment  at  all  on  the  note  in  the  year 
1879,  and  that  he  entered  on  the  back  of  the 
note  every  payment  made  and  the  time  it 
was  made.     Plaintiff's  son  testified  that  in 


1880  be  was  in  partnership  with  Jones  In 
the  pork-packing  business,  and  that  tn  dis- 
cussing money  matters  between  them  Jones 
stated  to  him  tbat  he  owed  the  plaintiff  a 
note  of  $1,200  and  had  made  no  payment 
thereon.  There  is  other  evidence  of  a  dt- 
cumstantial  nature  tending  to  show  that  no 
payment  was  made  on  the  note  In  the  year 
1879. 

1.  Plaintiff's  contention  Is  tliat  tbe  court 
erred  In  admitting  tbe  slip  of  paper  con- 
taining tbe  entry  or  memorandum  made  by 
Jones  of  the  payment  of  $300,  June  9,  1879, 
and  in  admitting  the  copies  of  accounts  of 
third  parties  taken  from  Jones'  books,  and 
also  in  admitting  the  entries  in  his  books 
of  other  payments  on  the  note  that  w^e  not 
in  dispute.  Leaving  out  of  consideration 
the  fact  that  the  book,  from  which  tbe  slip 
was  taken,  was  not  produced  or  satisfactor 
ily  accounted  for,  nor  any  good  reason  given 
for  its  mutilation,  tbe  question  arises  wheQi- 
er  or  not  the  slip  read  in  evidence  and  other 
similar  entries,  made  at  other  times  and  In 
other  books,  are  tbe  proper  subjects  of  book 
account,  and  as  such  admissible  in  evidence. 
The  last  clause  of  section  4652,  Rev.  St  1899, 
which  section  first  appeared  in  the  General 
Statutes  of  1865,  provides  "that  In  actions 
for  the  recovery  of  any  sum  or  balance  due 
on  account,  and  when  the  matter  at  issue  and 
on  trial  is  proper  matter  of  book  account  the 
party  living  may  be  a  witness  in  his  own 
favor  so  far  as  to  prove  in  whose  handwrit- 
ing his  charges  are,  and  when  made,  and 
no  farther."  The  succeeding  section  (4653) 
provides:  "The  court  t>efore  which  any  ac- 
tion for  tlie  recovery  of  any  sum  or  balance 
due  on  accoimt  and  wbeie  the  matter  at 
issue  and  on  trial  Is  a  proper  and  usual  snb- 
Ject  of  charge  on  books  of  account  may  re- 
quire either  party  to  produce,  at  the  trial, 
either  his  ledger  or  original  book  of  entriea 
or  both;  and  no  disputed  account  sliaU  be 
allowed  upon  the  oath  of  the  party,  when  It 
shall  appear  that  he  1ms  a  book  of  original 
entries,  unless  such  book  shall  be  produced 
upon  reasonable  request." 

In  Anchor  Milling  Go.  v.  Walsh,  108  Mo., 
loc.  dt  282,  18  S.  W.  906,  82  Am.  St  Rep. 
600,  the  Supreme  Court,  through  Black,  J., 
in  commenting  on  these  sections,  said:  "We 
think  these  sections  were  designed  to  and 
do  give  complete  recognition  to  the  rule 
which  then  prevailed  and  now  prevails  in 
most  of  tbe  states,  and  is  sometimes  called 
the  American  rule,  namely,  that  contem- 
poraneous book  entries  are  evidence  for  as 
well  as  against  the  party  by  whom  they  are 
kept"  In  Robinson  v.  Smith,  111  Mo.  205. 
20  8.  W.  29,  33  Am.  St  Rep.  610,  It  was  held: 
"Bankbooks  containing  original  entiles,  and 
shown  to  have  been  accurately  kept  and 
written  up  each  day,  are  admissible  in  evi- 
dence in  favor  of  the  persons  by  whom  they 
were  kept."  Substantially  the  same  ruling 
was  made  In  Sellgman  v.  Rogers,  113  Mo. 
C42,  21  S.  W.  94;   Borgess  Investment  Co.  v. 
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Vette,  142  Mo.  D60,  44  S.  W.  754,  64  Am.  St 
Rep.  667;  Mlasouri,  E.  L.  &  P.  Ock  t.  Cai- 
mody  (St  L.)  72  Mo.  App.  534.  See,  also, 
Smith  T.  Smith  (N.  ¥.)  62  L.  B.  A.  546.  and 
oote. 

The  rule  admitting  books  of  account  ta 
evidence  when  supplemented  by  the  oath  of 
the  party  had  Its  origin  In  necessity,  and 
Is  supported  on  the  theory  that  they  are  the 
best  evidence  attainable  of  the  transactions 
-written  in  them.  If,  therefore,  the  transac- 
tions recorded  are  not  the  proper  subject  of 
book  account,  they  do  not  come  within  the 
reasoning  of  the  rule.  If  the  usual  course 
of  business  is  to  preserve  the  evidence  of 
the  transaction  in  some  other  way,  as  by 
some  other  writing  or  voucher,  It  is  not  the 
proper  subject  of  book  account.  In  Jewett, 
Adm'r,  y.  Winship  et  al.,  42  Vt.  204,  It  was 
held  that  under  the  "Vermont  statute— from 
which  our  statute  (section  4632,  supra)  was 
taken— a  payment  that  operates  presently  to 
diminish  or  extinguish  an  existing  debt  la 
not  a  subject  of  book  charge.  In  Smith  T. 
Bentz,  131  N.  Y.  168,  30  N.  E.  54,  15  L. 
R.  A.  138,  it  was  held  that  the  ruling,  which 
admitted  books  of  account  properly  kept  as 
evidence,  "does  not  apply  to  books  or  en- 
tries relating  to  cash  Items  or  dealings  be- 
tween the  parties."  After  stating  the  neces- 
eity  for  the  rule  admitting  book  accounts  as 
evidence,  the  court  said:  "But  the  same 
necessity  does  not  exist  in  respect  to  cash 
transactions.  They  are  usually  evidenced 
by  notes,  or  writing,  or  vouchers,  in  the 
bands  of  the  party  paying  or  advancing  the 
money.  Moreover,  entries  of  cash  transac- 
tions may.  be  fabricated  with  much  greater 
safety  and  with  less  chance  of  the  fraud 
being  discovered  than  entries  of  goods  sold 
or  delivered  or  of  services  rendered."  Sub- 
stantially the  same  ruling  was  made  in  San- 
ford  v.  MlUer,  19  lU.  App.  636. 

The  only  items  entered  by  Jones  in  his 
memorandum  account  book  of  any  transac- 
tions with  the  plaintiff  were  the  cash  items, 
-which  he  testifled  were  payments  on  the  note. 
Payments  of  this  character  are  ordinarily 
evidenced  by  an  indorsement  of  them  on  the 
hack  of  the  note,  and  we  think  that,  both 
upon  principle  and  authority,  such  entries 
are  not  the  proper  subject  of  book  account 
and  that  they  do  not  come  within  the  pur- 
view of  the  statute  or  the  reasoning  ot  the 
rale. 

2.  .The  only  purpose  the  reading  in  evi- 
dence of  the  16  copies  of  meat  accounts 
against  third  parties  could  serve  was  to  cor- 
roborate Jones'  evidence  in  respect  to  his 
having  hung  them  on  a  hook  with  the  slip 
read  in  evidence,  and  then  placing  them  In 
an  envelope,  wb«re  he  found  them  20  years 
afterwards.  Neither  a  witness  nor  a  book 
of  account  can  be  corroborated  in  this  man- 
ner. At  most,  the  entries  made  by  Jones  of 
cash  paid  to  plaintiff  are  memoranda  from 
which  he  might  have  refreshed  his  memory 


as  to  dates,  etc.,  of 
as  to  the  fact  of  payn 
The  Judgment  is  n 
remanded. 
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Appeal  from  Circuit 
L.  B.  Woodside,  Judge 
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CrltM  &  Garrlaon,  for  appellant  T.  M.  ft 
O.  H.  Jones,  for  respondent. 

BEYBUBN,  J.  This  record  discloses  that 
several  years  prior  to  the  29th  day  of  Sep- 
tember, 1901,  Margaret  Palls,  plaintiff's  In- 
testate, had  resided  at  BoUa,  Mo.,  with  her 
only  son,  John  Falls,  appellant  herein,  occu- 
pying as  their  home  a  house  the  property  of 
the  son,  and  on  the  2gtb  day  of  September, 
1901,  Margaret  Falls  died,  leaving  as  her 
heirs  at  law,  appellant  and  four  daughters. 
At  the  time  of  her  decease  Margaret  Falls 
had  $306  cash  in  her  possession,  which  was 
delivered  by  the  sisters  of  appellant  to  him, 
■and  deposited  by  him  in  bank  in  his  own 
name,  and  from  which  he  afterwards  paid 
the  expenses  of  the  fimeral  and  last  Illness 
of  his  mother,  aggregating  $204.55.  Prior  to 
December,  1897,  appellant  and  C.  P.  Belnoehl 
proposed  to  buy  a  stock  of  goods  then  of- 
fered for  sale  in  Bella,  and  appellant,  find- 
ing he  required  $600  to  provide  suIUcIent 
money  to  pay  his  sliare,  in  company  with 
Belnoehl,  went  to  deceased,  and  asked  her 
for  the  money.  With  some  reluctance,  and 
after  some  hesitation  on  her  part,  she  agreed 
to  let  him  have  it,  but,  not  having  the 
amount  at  hand,  appellant,  through  J.  J. 
Crltes,  procured  a  loan  of  $600  on  a  farm 
belonging  to  his  mother,  upon  which  she  exe- 
cuted a  deed  of  trust  securing  her  note  for 
that  amount,  of  date  Deceml>er  6,  1897.  Aft- 
er thus  obtaining  the  money,  deceased  turn- 
ed it  over  to  appellant  without  taking  from 
him  any  acknowledgment  of  its  receipt,  or 
any  obligation  of  any  character  for  its  re- 
turn or  repayment  to  her.  Appellant  Invest- 
ed the  money  in  his  business,  and  paid  in- 
terest on  the  loan  during  the  lifetime  of  his 
mother,  but  after  her  death,  upon  default  In 
payment  of  the  mortgage  Indebtedness  under 
the  provisions  of  the  deed  of  trust,  the  realty 
was  sold,  and  bought  In  by  appellant 

The  petition  Is  In  two  counts,  the  first  re- 
citing that  defendant,  not  having  any  prop- 
erty of  his  own  to  pledge  as  security  for 
money.  Importuned  deceased  to  iMrrow  for 
him  $600,  and  on  the  6th  day  of  December, 
1897,  deceased  borrowed  for  defendant,  at 
his  instance  and  request,  such  sum,  executing 
her  promissory  note  therefor,  and  securing 
payment  thereof  by  a  deed  of  trust  on  the 
property  described;  that  defendant  received 
said  sum  from  deceased,  and  agreed  to  pay 
same  to  her,  or  to  pay  off  and  discharge  said 
note  and  deed  of  trust  given  by  her  for  said 
sum  of  money,  but  defendant  had  failed  and 
refused  to  pay  off  said  note  and  have  such 
deed  of  trust  satisfied  of  record,  and  had 
failed  and  refused  to  pay  deceased  In  her 
lifetime,  and  had  permitted  the  deed,  of  trust 
to  said  real  estate  to  he  foreclosed,  and  had 
failed  and  refused  to  pay  plaintiff,  as  her  ad- 
ministrator, said  suln.  In  the  second  count 
plaintiff  averred  that  prior  to  the  death  of  hia 
mother  defendant  had  received  from  her 
sundry  sums  of  money,  collectively  $350,  to 


be  deposited  to  her  account  in  the  bank, 
which  defendant  had  converted  to  bla  own 
use,  and  had  refused  to  account  to  plaintiff 
for  such  sums  or  pay  same  to  him. 

The  answer  of  defendant  admitted  tbe  ad- 
ministration,  and  that  deceased  had  borrow- 
ed for  him  the  sum  alleged,  to  be  used  bj 
him  in  his  business,  and  had  pledged  her  rea.1 
estate  for  its  payment;  and,  further,  tbat 
on  the  6th  of  December.  1897,  he  was  en- 
gaged in  business  In  the  city  of  Bella,  and 
needed  said  sum  of  $600  in  lils  business; 
that  the  deceased,  his  mother,  was  desirous 
of  assisting  him  In  his  business,  and  suggest- 
ed to  him  that,  being  the  owner  of  the  real 
estate  described  In  plaintiff's  petition,  she 
would  borrow  the  money  for  him,  pledging 
such  real  estate  for  the  payment  thereof,  and 
that  she  would  give  to  defendant,  for  use 
in  his  business,  said  sum  of  $600  so  procured 
from  such  loan,  and  informed  him  he  need 
not  repay  the  same;  that  she  made  him  a 
present  of  same  on  account  of  the  kind  treat- 
ment and  support  she  had  received  from  him 
during  the  past;  that  thereupon  she  borrow- 
ed said  sum,  and  executed  and  delivered  her 
promissory  note  for  the  sum  of  $600,  and  a 
deed  of  trust  npoa  such  real  estate  to  secure 
its  payment;  that  liis  mother  delivered  to 
him,  as  a  gift,  such  sum  of  $600,  and  that  it 
was  so  Intended  and  understood  by  her  and 
defendant  at  the  time.  In  answer  to  the  sec- 
ond count  defendant  denied  he  had  convert- 
ed any  money  belonging  to  the  estate  of  his 
mother  to  liis  own  use,  but  that  a  short  time 
liefore  the  death  of  his  mother,  during  her 
last  illness,  his  sisters,  who  were  in  attend- 
ance upon  her,  delivered  to  him  for  safe- 
keeping $S06  of  the  deceased,  and  at  their  re- 
quest and  suggestion  he  Iiad  placed  it  in 
bank,  and  after  the  death  of  his  mother  he 
had  paid  therefrom  the  funeral  expenses, 
physicians  and  nurses,  $204.55,  and  to  a  sis- 
ter the  sum  of  $21.24,  leaving  a  balance  in 
his  hands  of  $80.21,  belonging  to  the  estate 
of  his  mother,  which  he  then  tendered  into 
court,  and  offered  to  allow  judgment  to  go 
against  lilm  in  said  sum;  that  the  amount 
of  $44.86  in  cash  on  hand  at  the  reddence  of 
his  mother  at  the  time  of  her  death  was  di- 
.  vided  equally  by  her  heirs  at  law,  and  was 
never  in  his  possession. 

The  reply  was  a  general  denial,  and  an 
averment  that  defendant  was  to  pay  off 
and  discharge  the  mortgage  indebtedness, 
and  have  the  deed  of  trust  satisfied  of  rec- 
ord, which  he  liad  failed  to  do,  permitting 
the  note  to  mature,  and  the  land  mortgaged 
to  be  sold  In  satisfaction. 

At  the  dose  of  the  case  defendant  asked 
the  following  instructions: 

"No.  1.  The  court  declares  the  law  to  be 
that,  if  it  believes  and  finds  from  the  evi- 
dence that  Margaret  Falls,  now  deceased,  on 
the  6th  day  of  December,  1887,  delivered 
to  the  defendant,  John  Falls,  as  a  gift,  the 
sum  of  $600,  described  in  plaintiff's  petition 
and  defendant's  answer,  the  plaintiff  cannot 
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recover  in  this  action,  and  the  finding  and 
Judgment  of.  the  court  will  be  for  the  de- 
fendant 

"No.  2.  The  court  declares  the  law  to  he 
that  a  gift  Is  a  transfer  of  personal  property, 
made  voluntarily  and  without  consideration; 
and  this  case,  If  the  evidence  shows  that  the 
said  Margaret  Falls,  after  or  at  the  time  she 
gave  the  defendant  the  $600  charged  In  plaln- 
tlfF's  petition  and  admitted  In  defendant's 
answer,  stated  that  she  had  given  the  defend- 
ant said  $600,  the  judgment  of  the  court  will 
be  for  the  defendant 

"No.  S.  If  the  court  believes  from  the  evi- 
dence that  Margaret  Falls  stated  to  the  de- 
fendant in  the  presence  of  witness  Reinoebl 
that  she  would  give  him,  the  defendant,  John 
Falls,  the  $600  in  question,  and  afterwards 
delivered  and  gave  to  the  said  defendant  the 
sum  of  $600,  then  In  law  It  was  a  voluntary 
transfer  of  the  said  personal  property  with- 
out consideration,  and  the  finding  and  Judg- 
ment of  this  court  will  be  for  the  defendant 

"No.  4.  If  the  court  believes  from  the  tes- 
timony of  the  witness  Crltes  that  the  said 
Margaret  Falls,  on  the  day  said  $600  was  de- 
livered to  the  defendant,  John  Falls,  inform- 
ed said  witness  that  she  had  given  the  de- 
fendant the  $600  In  question,  and,  if  he  lost 
It,  she  would  never  give  him  any  more  mon- 
ey, then  in  that  case  the  court  is  warranted 
in  finding  that  it  was  a  voluntary  transfer  of 
said  money  from  the  said  Margaret  Falls  to 
the  said  defendant  a  gift  within  the  mean- 
ing of  the  law,  and  the  Judgment  and  find- 
ing of  the  court  will  be  for  the  defendant. 

"No.  5.  The  court  declares  that  the  evi- 
dence offered  preponderates  In  the  defend- 
ant's favor,  and  the  finding  of  the  court  will 
be  for  the  defendant 

"No.  6.  The  court  declares  that  there  is  no 
evidence  offered  in  this  case  on  the  part  of 
the  plaintiff  contradicting  or  disapproving 
the  statements  shown  in  evidence  by  the  de- 
fendant" 

—All  of  which  the  court  refused,  and  gave 
the  following: 

"The  court  declares  the  law  to  be  that  if, 
at  the  time  deceased,  Margaret  Falls,  agreed 
to  deliver,  or  at  the  time  she  did  deliver, 
money  In  question  to  John  Falls,  she  intend- 
ed that  he  should  keep  the  same  as  his  own, 
and  that  she  would  thereafter  have  no  claim 
or  demand  against  him  for  the  recovery  of 
the  same,  then  it  was  an  absolute  gift,  and 
the  plaintiff  cannot  recover  the  same  on  this 
action." 

The  court  then,  of  Its  own  motion,  gave 
to  the  plaintiff  the  following  declaration  of 
law:  "The  court  declares  the  law  to  be 
that  in  order  to  establish  a  gift  the  evidence 
must  show  a  delivery  of  possession  of  the 
money  wltJi  the  intent  to  relinquish  any 
claim  oc  dominion  thereafter  over  it  and  the 
court  finds  from  the  testimony  In  this  case 
that  the  deceased  did  not  Intend  to  relinquish 
any  claim  or  dominion  over  the  money,"  and 
the  court  found  for  plaintlfl!   on  the   first 


count  for  the  sum  of  $603  and  upon  the  sec- 
ond count  for  $81.24. 

Appellant  assigns  as  error  the  finding  for 
plaintiff  on  the  evidence  adduced,  and  that 
the  Judgment  was  against  the  preponderance 
of  the  evidence,  and  shopid  have  been  for 
defendant  insisting  that  the  uncontroverted 
testimony  clearly  and  unmistakably  estab- 
lishes that  Margaret  Falls,  at  the  time  of 
giving  plaintiff  the  sum  of  money,  intended 
to  relinquish  all  claim  thereto,  and  with  the 
purpose  that  he  should  have  It  as  a  gift,  and 
that  he  had  accepted  it  as  a  gift;  thus  con- 
cluding the  transaction.  The  law  Is  well  set- 
tled that  a  gift,  when  consummated  In  the 
proper  manner,  is  effective  and  conclusive 
between  the  parties  thereto.  Meyer  v.  Koeh- 
ring,  129  Mo.  15.  81  S.  W.  449.  In  the  lan- 
guage of  a  well-considered  case  in  the  Su- 
preme Court  of  this  state:  "To  constitute  a 
valid  gift  inter  vivos,  there  must  be  an  in- 
tention to  give,  and  a  delivery  to  the  donee, 
or  to  some  one  for  him,  of  the  property 
given.  An  intention  of  the  donor  to  give  is 
not  alone  sufficient  The  intention  must  be 
executed  by  a  complete  and  unconditional  de- 
livery. Neither  will  a  delivery  be  sufficient 
unless  made  with  an  intention  to  give.  The 
transaction  must  show  a  fully  executed 
transfer  to  the  donee  of  the  present  right  of 
property  and  the  possession.  The  donee  must 
become  the  owner  of  the  property  given." 
In  re  Estate  of  Soulard,  141  Mo.  642,  43  S. 
W.  617.  But  such  transaction  must  be  es- 
tablished by  clear  and  convincing  testimony, 
and  the  burden  of  proof  Is  upon  the  party 
claiming  the  benefit  and  asserting  title  to  the 
property.  Wheeler  v.  Glasgow,  97  Ala.  700, 
11  South.  758;  Selleck  v.  SeUeck,  107  Ul. 
389;  Teegarden  v.  Lewis  (Ind.  Sup.)  35  N. 
B.  24;  Sampson  v.  Sampson,  67  Iowa,  253, 
25  N.  W.  283;  CoUlns  v.  Lofftns.  10  Leigh,  5, 
34  Am.  Dec.  719.  Tested  by  the  application 
of  the  foregoing  well-established  rules,  the 
testimony  Introduced  by  appellant,  consist- 
ing wholly  of  oral  proof,  is  far  from  satis- 
fying the  requirements  of  the  law  to  estab- 
lish a  gift  inter  vivos,  being  essentially  as 
follows: 

Amelia  B.  Seers,  a  resident  of  Rolla,  stated 
she  was  a  particular  friend  of  Margaret  Falls 
during  her  lifetime,  and  had  known  her  for 
over  25  years.  Was  frequently  at  her  house, 
spending  many  evenings  with  her,  and  the 
deceased  had  frequently  talked  over  her 
business  affairs  with  her.  That  the  latter 
had  always  expressed  herself  as  wanting  the 
defendant  to  have  everything  that  she  left. 
That  she  was  with  her  one  day  when  she 
put  $835  In  the  National  Bank  at  Itolla,  as- 
signing as  a  reason  that  she  drew  that  out  of 
the  store  because  she  did  not  like  Mr.  Rein- 
oehl,  and  wanted  to  get  the  money  out 
That  she  remembered  the  deceased  let  the 
defendant  have  some  money  to  put  into  the 
store,  but  she  could  not  say  how  much. 
That  the  deceased  did  not  say  any  more  than 
that  defendant  wanted  it  in  his  business,  and 
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she  wanted  to  let  him  baTe  It,  and  said  she 
gave  a  deed  of  trust  on  her  farm;  but  sbe 
did  not  say  that  she  wanted  to  give  him  the 
money.  She  said  she  gave  It  to  him  to  help 
him  In  his  business;  that  he  needed  It.  And 
In  response  to  a  q^iestlon  by  the  court  wheth- 
er the  deceased  said  at  any  time  it  was  a  gilt 
or  a  loan,  this  witness  replied:  "She'  did  not 
say  which  It  was  to  me.  She  said  she  would 
let  him  have  It  to  use  In  his  business.  She 
said  that  he  needed  it." 

Amos  Seers  testified  that  he  was  frequent- 
ly at  the  house  of  deceased  during  the  last 
20  or  25  years,  and  she  talked  over  what  dis- 
position she  was  going  to  make  of  her  prop- 
erty, but  he  could  hardly  tell  about  what  she 
had  said,  and  could  not  remember  very  well, 
and  forgot  things;  but  she  gave  him  to  nn- 
derstand  that  there  was  a  part  of  her  chil- 
dren that  would  not  get  anything  at  all,  and 
that  defendant  and  one  girl,  he  thought  there 
was,  that  she  calculated  would  get  what  she 
bad;  that  he  remembered  something  about 
the  deceased  letting  the  defendant  have  the 
money  at  the  time  defendant  started  In  the 
store;  that  deceased  said  she  had  let  him 
hare  f 600,  but  be  did  not  remember  whether 
she  said  feOO  or  whether  she  said  that  she 
let  him  hare  the  money  to  go  into  business 
with.  In  reply  to  the  direct  question  wheth- 
er or  not  that  was  a  loan  or  whether  that 
was  a  gift  to  him,  he  replied  that  he  did  not 
think  that  she  stated  that,  but  she  said  she 
let  him  have  the  money  to  go  into  business 
with.  It  was  her  money  that  was  in  the 
store. 

C.  P.  Relnoehl  testified  to  his  acquaintance 
with  defendant  for  13  years,  and  that  he  en- 
gaged In  business  with  him  in  December, 
1897;  that  there  was  a  stock  of  goods  that 
defendant  and  himself  wanted  to  buy,  and 
they  lacked  $600  of  having  enough  money  to 
pay  for  It,  and  made  different  efforts  to  get 
the  money  unsuccessfully,  and  defendant  and 
witness  went  to  his  mother's,  and  tried  to  get 
the  money,  and  talked  for  an  hour  or  an  hour 
and  a  half,  and  at  first  she  did  not  want  to 
let  defendant  have  the  money;  said  she 
would  not,  as  she  was  afraid  he  would  make 
a  failure  in  business,  and  she  did  not  want 
defendant  and  witness  to  go  into  business  to- 
gether, and  finally  said  for  defendant  to  go 
ahead,  and  she  would  let  him  have  the  mon- 
ey; that  that  was  about  the  substance  of  It 
In  reply  to  the  express  question  whether  she 
said  sbe  would  loan  the  money  or  give  it  to 
him,  he  said  that  she  said  she  would  give  It 
to  him;  for  him  to  go  ahead,  and  buy  the 
stock  of  goods,  and  she  would  give  him  the 
money,  and  thereupon  they  closed  op  the 
trade;  that  be  did  not  know  how  she  got  the 
money,  but  he  knew  defendant  got  $600.  In 
reply  to  the  question  whether  he  understood 
that  she  was  making  the  defendant  a  gift  of 
the  money  at  the  time,  he  said  he  did  not 
know  anything  about  that;  she  said  for  him 
to  go  ahead,  and  she  would  give  him  the 
mon«y. 


J.  J.  Crites  testified  that  about  the  4th. 
6th,  or  6th  of  December,  1897,  Relnoehl  came 
to  him,  and  Inquired  if  he  could  raise  $G0O 
for  him.  Witness  learned  the  nature  of  the 
security,  and  said  that  he  thought  he  could, 
and  prepared  a  deed  of  trust  for  $600,  and 
took  defendant  to  the  bank,  gave  him  the 
check,  and  witness,  who  lived  near  deceased, 
met  her  that  night  when  he  went  home,  and 
she  asked  him  what  he  thought  about  It.  and 
he  replied  he  did  not  know  anything  about. 
It,  and  she  said:  "I  am  opposed  to  John  go- 
ing into  business  with  Mr.  Relnoehl,  as  I  am 
afraid  he  will  beat  him  out  of  money.  I 
have  given  him  that  $600,  and,  if  he  loses 
that,  I  will  not  give  him  any  more." 

Defendant  In  his  own  behalf,  stated  that 
before  the  death  of  his  mother  there  vraa 
placed  in  his  charge  $306  by  his  sisters,  and 
he  detailed  the  Items  of  the  funeral  expenses 
paid  by  him  therefrom,  aggregating  the 
amount  claimed  In  his  answer,  and  admitted 
that  the  realty  securing  the  sun  of  $600  bad 
been  foreclosed,  and  that  he  had  bought  it 
and  that  he  had  paid  interest  on  this  loan 
from  his  own  funds  up  to  a  year  before  the 
trial,  which  was  had  September  19,  1902. 

A  granddaughter  testified  that  the  deceased 
lived  with  defendant  during  her  lifetime 
and  at  the  time  of  her  death,  and  that  ber 
aunts  lived  there  until  they  were  married; 
that  the  defendant  was  unmarried  at  tbe 
time  of  the  death  of  his  mother. 

On  behalf  of  plaintiff,  a  sister  of  defendant 
testified  that  she  had  had  conversations  witb 
her  mother  about  the  loan  on  the  real  estate, 
and  that  her  mother  said  that  it  was  mort- 
gaged for  a  year,  and  witness  talked  with 
her  a  short  time  before  she  died,  and  she 
told  her  sister  and  herself  that  it  was  mort- 
gaged for  a  year,  and  she  did  not  know 
whether  it  was  paid  or  not;  and  she  said  tbe 
defendant  had  paid  the  interest;  she  did  not 
know  whether  he  had  paid  the  principal  or 
not;  that  this  was  last  April;  that  In  a  recent 
conversation  with  defendant  she  had  said. 
"You  don't  deny  getting  the  money,  do  yon?" 
and  he  replied,  "Certainly,"  and  she  said, 
"Why  don't  you  go  and  pay  off  the  farmT' 
and  he  said,  "I  consider  that  I  am  entitled 
to  the  money,  and  I  have  got  It  In  my  hands, 
and  am  going  to  keep  it" 

The  defendant  recalled,  identified  a  letter 
addressed  to  one  of  his  sisters,  which  -was 
Introduced  In  evidence  over  the  objection  of 
defendant;  and  he  further  stated  that  tbe 
conversation  Just  detailed  by  his  sister  con- 
sisted of  a  question  by  her  what  he  was  go- 
ing to  do  with  the  money,  and  that  he  had  re- 
plied that  bis  mother  gave  him  that  money, 
and  he  was  not  going  to  pay  it  back.  Tbat 
the  letter  was  written  after  his  mother  died, 
which  letter  is  as  follows: 

"Rolla,  Mo.  Jan.  13,  1901. 

"Sister  Sarah:  No  doubt  you  and  my  otbec 
sisters  have  had  a  wrong  impression  as  to  tbe 
final  outcome  or  ending  of  your  present  catxse. 
You  must  now  replace  In  the  bank,  the  mou 


Digitized  by 


Google 


Mo.) 


NOLL  ▼.  ST.  LOUIS  TEANSIT  Ca 


907 


«y  yon  have  secured  of  mother's  and  then  of 
course  you  know  or  ought  to  know  that  the 
chances  are  against  you  ever  getting  anything 
as  costs,  etc.,  will  take  It  all.  To  protect 
myself  of  course  I  will  probate  an  account 
against  the  estate  for  several  years  labor  on 
the  farm,  for  taxes  I  hare  paid  for  mother, 
for  maintenance,  care  etc.,  amounting  to  at 
least  91,iJ00.  You  forget,  I  guess,  that  I 
worked  for  years  on  the  farms  many  times 
renting  land  from  others  and  never  getting 
any  more  for  It  than  you  did. 

"You  ought  to  know  that  no  court  or  Jury 
will  refuse  or  can  refuse  me  some  and  liberal 
I>ay  for  this  and  for  taxes.  I  have  receipts 
for  at  least  15  years— interest  of  course  will 
have  to  be  allowed  you  can  Imagine  about 
how  It  will  figure. 

"Too  ought  to  know  that  I  am  acting  under 
the  best  of  advice  and  very  nearly  know 
what  I  am  doing— It  may  not  yet  be  too  late 
to  save  a  part  if  you  act  promptly. 

"I  have  written  this  letter  to  each  one." 

He  further  stated  that  the  letter  was  writ- 
ten soon  after  he  was  notified  he  would  have 
to  replace  a  part  of  the  money,  and  that  he 
wrote  them,  thinking,  perhaps,  they  had  not 
been  notified  of  that  fact;  that  Ms  sister  bad 
pnt  this  In  the  hands  of  the  administrator, 
and,  after  the  suit  was  brought,  he  told  them 
they  would  have  to  put  back  the  money  to  be 
administered  upon,  being  $171  received  by 
each. 

The  general  rule  requiring  gifts  inter  vivos 
to  be  established  by  the  conclusive  evidence 
ia  especially  applicable  where  such  gift  Is 
not  asserted  until  after  the  death  of  the  al- 
leged donor,  and  gifts  thus  preferred  after 
death  of  the  alleged  donor  are  regarded  with 
anspldon  by  the  court  In  the  Matter  of  Man- 
hardt,  17  App.  Div.  1,  44  N.  T.  Supp.  836. 
In  our  Judgment,  the  testimony  herein  falls 
far  below  that  degree  of  proof  requhred  to 
establi.sh  that  In  the  transaction  It  was  the 
deliberate  purpose  of  the  deceased  to  give 
appellant  the  sum  of  money  borrowed  by  her 
upon  her  real  estate  for  his  benefit,  or  that 
be  on  his  part  understood  It  to  be  a  gift.  He 
confessedly  paid  the  Interest  accruing  until 
about  the  death  of  his  mother,  and  it  is  not 
disputed  that  the  claim  that  it  was  not  a 
loan,  but  an  outright  gift,  was  not  advanced 
tintll  after  her  decease.  The  parol  evidence 
relied  on  Is  obscure,  not  cogent,  and  in  such 
dealings  between  a  son  and  his  aged  mother 
should  be  carefully  scanned. 

2.  Appellant  further  complains  of  the  ac- 
tion of  the  court  In  refusing  the  declarations 
of  law  submitted  on  his  behalf,  but  the  court 
committed  no  error  In  such  ruling.  So  far 
as  the  first  Instruction  was  proper,  In  sub- 
stance it  was  embraced  in  the  instruction 
given  by  the  court,  and  the  second,  third, 
and  fourth  Instrucnons  are  mere  commenta- 
ries upon  Isolated  parts  of  the  testimony,  and 
were  properly  refused.  The  fifth  and  sixth 
declarations  are.  in  effect,  peremptory  declara- 
tions In  favor  of  defendant,  and.  In  the  view 


we  have  taken,  above  stated,  they  were  also 
properly  refused. 

S.  The  trial  court  Is  charged  with  error  in 
admitting  the  letter  of  defendant  to  his  sis- 
ter, and  excluding  questions  seeking  to  elldt 
statements  of  deceased  to  the  effect  that  she 
wanted  everything  she  bad  to  go  to  the  de- 
fendant. The  letter  was  clearly  competent 
as  tending  to  prove  that  at  that  time,  after 
the  death  of  his  mother,  btt  prior  to  this  ac- 
tion, he  did  not  assert  the  sum  Involved  had 
been  given  to  him  by  his  mother  as  a  gift; 
that  he  then,  in  lieu  of  preferring  such  claim 
thereto  In  the  letters  to  his  sisters,  threaten- 
ed to  present  a  claim  against  the  estate  of  his 
mother  for  services,  taxes  paid,  maintenance, 
and  care  to  the  amount  of  (1,800  at  least 

The  testimony  sought  to  be  drawn  out  re- 
garding the  wishes  and  Intentions  of  the  de- 
ceased as  to  the  disposition  of  her  property 
was  not  competent  upon  the  Issue  here  pre- 
sented, which  was  whether  the  transaction 
in  controversy  was  an  outright  gift,  while 
such  evidence  could  have  only  tended  to  es- 
tablish a  purpose  on  the  part  of  the  deceased 
of  giving  to  her  son  her  estate  at  her  death, 
which  could  only  be  carried  out  by  proper 
testamentary  disposition. 

The  judgment  will  accordingly  be  affirmed. 

BLAND,  P.  J.,  and  GOODB,  J.,  concur 


NOLL  V.  ST.  LOmS  TRANSIT  00. 

(Court  of  Appeals  at   St   Lonls,   Mo.    March 

31.  1908.) 

STREET    RAILWAYS-COLLISION    WITH    TEAM 

DRIVING  ON  TRACK— CONTRIBUTORT  NEO- 

LIOBNCB— INSTRUCTION— DAMAQBS. 

1.  The  driver  of  a  team  which  was  struck 
bj  a  street  car  from  behind  is  not  necessarily 
guilty  of  contributory  negligence  In  driving 
along  the  car  track,  without'  looking  back, 
where  no  warning  was  given,  as  shoiQd  have 
been,  If  he  was,  or  could  by  the  use  of  ordinary 
care  have  been,  seen,  or  if  It  was  too  dark  to 
see  him. 

2.  Failure  of  an  Instruction  in  an  action  for 
injury  to  several  articles  to  limit  the  award 
for  each  article  to  the  amonnt  claimed  there- 
for in  the  petition  is  harmless,  the  proof  being 
that  the  damages  were  less  than  alleged,  and 
the  verdict  being  for  a  third  the  sum  prayed 
for. 

Appeal  from  St  Louis  Circuit  Court;  8. 
P.  Spencer,  Judge. 

Action  by  Emll  Noll  against  the  St  Loula 
Transit  Company.  Judgment  for  plaintiff. 
Defendant  appeals.    Affirmed. 

Boyle,  Priest  &  Lehman  and  Jones  ft  Jonea 
&  Hocker,  for  appellant  Geo.  W^  Lubke, 
Jr.,  for  respondent 

Statement  of  Facts  and  Opinion. 

GOODB,  J.  While  plaintiff  was  driving 
eastwardly  on  Arsenal  street  in  the  city  of 
St  Louis,  in  a  one-horse  covered  wagon, 
used  for  delivery  purposes,  a  car  In  charge 
of  defendant's  servants  ran  into  the  wagon 
from  the  rear,  smashed  It,  injured  plaintiff's 
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bone,  hameaa,  his  clothes,  and  blmself. 
This  action  was  brought  to  recover  damages 
for  the  Injuries. 

The  acta  of  negligence  charged  are  that  the 
motorman  did  not  warn  plaintiff  of  the  ap- 
proach of  the  car  by  sounding  the  gong,  failed 
to  keep  a  vigUant  lookout  for  vehicles  and 
persons  on  the  track,  and  ran  the  car  too 
rapidly.  The  vigilant  watch  ordinance  la 
pleaded,  and  a  violation  alleged  In  respect  to 
watching  for  persons  on  the  track.  Besides 
a  general  denial,  the  answer  alleges  contrib- 
utory negligence  on  the  part  of  plaintiff  In 
driving  in  front  of  the  car,  when,  by  looking, 
he  might  have  seen,  and,  by  listening,  might 
have  heard,  the  approach  of  the  car,  and 
avoided  the  accident 

Plaintiff's  testimony  la  that  at  S-.30  or  6 
o'clock  In  the  morning  of  November  23,  1901, 
he  drove  on  Arsenal  street  In  his  delivery 
wagon  from  Morgan  Ford  Road,  and,  after 
looking  along  Arsenal  street  both  east  and 
west,  to  see  If  a  car  was  coming,  and,  seeing 
none,  he  turned  east  on  said  street;  that  be 
drove  on  the  car  track  because  It  was  muddy 
on  both  sides  of  the  street,  and  driving  was 
easier  on  the  track.  After  driving  about 
three  blocks,  and  when  he  was  near  Bussell 
Place,  he  suddenly  heard  the  rumble  of  a  car 
behind  him,  whipped  up  his  horse,  turned  to 
the  left,  and  got  the  horse  and  left  front 
wheel  of  the  wagon  off  the  track  when  the 
car  struck  It,  overturning  the  wagon,  throw- 
ing him  to  the  ground,  and  pushing  him  about 
20  feet  We  need  not  state  the  extent  of  his 
injuries,  as  no  point  is  made  about  the 
amount  of  the  verdict 

There  Is  a  marked  dispute  between  the  wit- 
nesses as  to  whether  the  morning  was  clear 
or  foggy,  and  as  to  whether  at  that  particular 
time  it  was  so  dark  as  to  prevent  one  from 
seeing  far  ahead,  or  light  enough  to  see  quite 
a  distance.  Plaintiff  testified  that  it  was  a 
fairly  clear  morning,  so  that  one  could  see 
both  ways  from  Morgan  Ford  Road  about 
half  a  mile.  He  said  there  was  no  fog. 
That  he  did  not  know  whether  he  looked  back 
or  not  after  he  got  on  the  track.  He  kept  on 
until  he  was  within  16  feet  of  Russell  Place. 
Did  not  know  whether  he  looked  back  or 
not,  but  something  told  him  a  car  was  near. 
Henry  A.  Lowensteln  testified  that  he  was 
a  passenger  on  the  car.  Got  on  at  Bent  ave- 
nue. That,  while  waiting  for  the  car  to  come 
along,  he  saw  a  white  horse  and  a  covered 
wagon  driving  on  the  track.  That  the  car 
came  about  five  minutes  after  the  vehicle 
passed.  That  it  was  a  very  dark  morning. 
Oould  ijot  say  whether  he  heard  the  bell  ring- 
ing or  not,  but  remembered  hearing  It  after 
the  accident.  Did  not  notice  any  slackening 
of  the  speed  of  the  car  before  the  wagon  was 
struck.  Did  not  know  how  fast  it  was  go- 
ing, for  it  was  dark;  bat  saw  the  car  a  long 
block  away  before  he  got  on  it,  as  It  had  a 
headlight  Testified  that  he  could  not  see 
the  wagon  very  far— not  until  he  got  opposite 
the  next  lamp  post    Michael  Koebel  testi- 


fied he  was  a  passenger  on  the  cor,  and  tto 
first  be  knew  of  the  occurrence  was  when 
the  car  struck  the  wagon.  He  heard  no  bell, 
and  observed  no  slackening  of  the  car  until 
the  wagon  was  struck.  Could  not  say  how 
far  the  car  ran  after  striking  the  wagon. 
Michael  Queenan  testified  he  was  a  passen- 
ger on  the  car,  but  swore  he  could  not  see 
out  of  the  car  because  It  was  so  dark.  That 
when  the  car  struck  the  wagon  the  motorman 
reversed  the  car  as  quickly  as  he  could,  and 
there  was  a  fiash  Uke  a  fuse  had  burned  out 
That  he  did  not  hear  the  bell,  but  he  was  not 
IMiylng  any  attention  to  the  motorman  or 
whether  the  bell  was  rung.  Henry  Brown- 
ing the  motorman,  testified  that  It  was  a 
very  dark,  foggy  morning.  He  was  running 
at  half  speed— about  six  or  eight  miles  an 
hour.  The  headlight  was  burning,  but  wonld 
only  throw  Its  light  15  feet  or  so  ahead,  as 
it  is  more  difficult  for  the  rays  of  a  headlight 
to  penetrate  the  fog  than  ordinary  darkness. 
He  first  saw  the  wagon  when  it  was  about 
16  feet  distant.  Reversed  the  car,  strock  the 
wagon,  and  ran  a  car  length  afterwards. 
That  he  was  looking  ahead  at  the  time,  and 
the  first  he  saw  of  the  wagon  he  was  16  feet 
from  it  He  sounded  the  gong  as  he  ap- 
proached Russell  Place,  and  slackened  speed, 
ao  as  to  take  on  a  paralyzed  man  who  usually 
got  on  at  that  place.  This  man  was  not  on 
hand  that  morning,  so  he  went  ahead,  and 
hit  the  wagon  east  of  Russell  Place  between 
there  and  Gustlne  avenue.  He  swore  there 
was  nothing  he  could  do,  after  he  saw  the 
wagon,  except  to  reverse  the  car;  that  the 
street  lights  there  are  not  worth  anything,  as 
they  are  too  far  apart  The  conductor,  Scar- 
borough, testified  he  was  Inside  the  car.  col- 
lecting fares.  It  was  a  dark,  foggy  morning. 
Fog  dims  the  headlight  and  one  cannot  see- 
so  far  ahead  in  fog  as  in  ordinary  darkness. 
The  motorman  had  been  ringing  his  bell  ev- 
ery 20  or  30  feet  and  the  first  thing  that  at- 
tracted his  attention  was  the  reversal  of  the 
car.  He  next  heard  the  crash  of  the  colli- 
sion. Henry  B.  fillers  swore  he  was  a  pas- 
senger. The  morning  was  dark,  gloomy,  and 
foggy.  The  bell  was  ringing.  He  felt  a 
Jerk  all  at  once,  saw  a  flash,  and  the  collision 
occurred.  Willis  Woodworth  testified  he  was 
a  passenger.  That  the  morning  was  dark 
and  foggy.  The  headlight  was  burning. 
Paid  no  attention  to  whether  the  bell  was 
ringing  or  not  First  had  his  attention  at- 
tracted by  the  crash  of  the  collision.  Au- 
gust Winter  testified  that  he  paid  no  atten- 
tion to  whether  the  bell  was  ringing  or  not 
Saw  a  flash,  and  immediately  after  felt  the 
Jar  of  the  collision.  Louise  Queenan  testi- 
fied it  was  a  dark  and  foggy  morning,  and 
that  one  could  not  see  very  far.  Her  at- 
tention was  drawn  by  the  flash.  She  was 
thrown  back' in  her  seat  The  crash  of  th» 
collision  came;  and  that  the  car  was  ran- 
ning  at  ordinary  speed. 

The  above  Is  a  summary  of  the  evidence 
in  the  case  outside  the  proof  of  damages. 
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Bve  mlnntes  without  looking  back  to  see  if 
a  car  Was  coming.  In  point  of  fact,  plain- 
tiff did  not  so  testify,  but  said  be  did 
not  remember  whether  be  looked  back  or 
not.  Be  that  as  It  may,  to  giye  warning 
by  sounding  the  gong  was  undoubtedly  the 
duty  of  defendant's  motorman  If  he  saw 
plaintlfTs  wagon  ahead  of  him  on  the 
track,  or  If  the  morning  was  so  dark  or 
foggy  he  was  unable  to  see  whether  a  per- 
son was  on  the  track  or  not.  According  to 
the  testimony  for  the  defense,  this  duty  was 
performed,  but  there  was  countervailing  evi- 
dence the  other  way  for  the  Jury  to  consider. 
If  the  plaintiff's  testimony  that  it  was  light 
enough  to  see  several  blocks  away  is  true, 
the  motorman  must  have  observed  the  wagon 
long  before  he  struck  it,  unless,  instead  of 
keeping  a  vigilant  watch,  his  attention  was 
directed  elsewhere.  A  case  for  the  Jury  was 
made  out  as  to  negligence  or  due  care  on 
the  part  of  the  motorman. 

The  facts  before  us  are  Identical  with 
those  in  Conrad  Grocer  Co.  v.  Railroad,  89 
Mo.  App.  391,  except  as  to  names  and  dates. 
In  that  case,  too,  the  accident  occurred  ear-. 
ly  In  the  morning,  and  the  defense  was  that 
the  driver,  while  traveling  on  the  track,  did 
not  look  back  for  approaching  cars  for  five 
minutes.  But  as  there  was  evidence  that 
no  warning  was  given  of  the  approach  of 
the  car  which  struck  his  wagon,  it  was  held 
bis  failure  to  look  back  did  not  necessarily 
constitute  contributory  negligence  and  ren- 
der a  nonsuit  Imperative.  An  Instruction  was 
given  In  said  case  that  it  was  the  duty  of 
both  the  conductor  and  motorman  in  charge 
of  the  car  to  keep  a  vigilant  watch  for  per- 
sons on  the  track,  which  charge  has  since 
been  condemned  as  imposing  a  duty  on  the 
conductor  that  be  could  not  perform  and 
perform  his  other  duties,  too,  and  as  en- 
larging the  requirement  of  the  vigilant  watch 
ordinance.  Gebhardt  v.  Transit  Co.  (Mo. 
App.)  71  S.  W.  448.  But  in  the  present  case 
the  duty  of  keeping  a  vigilant  watch  was 
Imputed  by  the  Instructions  to  the  motorman 
alone,  and  so  the  error  condemned  in  the 
Gebhardt  Case  was  avoided. 

Neither  is  this  case  distinguishable  in  its 
nukterial  facts  from  Klockenbrink  v.  Rail- 
road, 81  Mo.  App.  351,  or  Hutchinson  v. 
Bailroad,  88  Mo.  App.  376.  The  Jury  were 
required  to  find,  as  a  prerequisite  of  a  ver- 
dict for  the  plaintiff,  that  be  himself  was 
In  the  exercise  of  ordinary  care  while  driv- 
ing along  the  car  track,  and  whether  he  was 
or  not  was  for  them  to  settle.  The  Klocken- 
brink Case,  supra,  has  been  recently  affirm- 
ed by  the  Supreme  Court,  to  which  it  was 
certified  on  a  division  of  opinion  among  the 
Judges  of  this  court.  72  S.  W.  900.  That 
decision  leaves  no  doubt  that  the  issue  of 
the  defendant's  negligence  and  the  plaintiff's 


J.UB  uiBurucuoiiB  Q[  lae  court  lequirea  oi 
the  defendant's  motorinan  no  more  than  or- 
dinary care  to  avoid  hurting  the  plaintiff 
after  he  discovered,  or  by  keeping  vigilant 
watch  might  have  discovered,  plaintiff's  posi- 
tion of  peril. 

The  instruction  on  the  measure  of  dam- 
ages is  criticised  because  it  did  not  limit 
the  award  for  the  Injury  to  plaintUTs  wagon, 
harness,  clothes,  and  person  to  the  amount 
claimed  for«each  item  in  the  petition.  The 
evidence  introduced  as  to  the  several  In- 
juries laid  the  amount  of  damages  at  lest 
than  the  petition  charged,  and  it  Is  reason- 
able to  suppose  the  Jury  were  governed  by 
the  evidence.  The  verdict  was  for  ^700, 
while  the  petition  prayed  for  $2,650.  In 
view  of  these  facts,  the  omission  to  limit 
the  award  for  the  different  injuries  was  at 
most  a  case  of  nondlrection,  which  does  not 
appear  to  have  resulted  in  prejudice  to  the 
defendant.     Price  v.  Barnard,  70  Mo.  App.  176. 

The  Judgment  Is  affirmed. 

BLAND,  P.  J.,  and  REYBUBN,  J.,  oonctir. 


McLAIN  V.  ST.  LOUIS  &  S.  RT.   CO.» 

(Court  of  Appeals  at   St   Louis,   Mo.    March 

81,  1903.) 

STRBBT  RAILROADS  —  COLLISIONS  —  INJURIES 
TO  MOTORMAN— BVIDBNCE— TRIAL— DEMUR- 
RER TO  BVIDENCB— WAIVBR'-QUBSTION  FOR 
JURY  —  INSTRUCTIONS  -  CITY  ORDINANCBS— 
ACCBPTANCB  —  DAMAGES  —  FUTURE  PAIN  — 
MEDICAL  EXPENSES— AFPBAL—RBVIBW  OF 
BVIDENCa. 

1.  A  demurrer  to  the  evidence  at  the  close  of 
plaintiff's  testimony  is  waived  by  the  subse- 
quent introduction  of  evidence  on  defendant's 
behalf. 

2.  Where  at  the  close  of  all  the  evidence  de- 
fendant renewed  a  motion  made  at  the  close  of 
plaintiff's  case  in  the  nature  of  a  demurrer  to 
the  evidence,  and  asked  that  the  jury  be  in- 
structed to  find  a  verdict  for  defendant,  which 
was  refused,  defendant  is  entitled,  on  an  ap- 
peal, to  a  review  of  the  evidence  as  a  whole. 

3.  In  an  action  for  injuries  to  a  motorman 
sustained  in  a  collision  with  a  car  of  another 
company  at  a  crossing,  where  the  evidence 
tended  to  show  that  the  collision  was  atbibut- 
able  to  the  negligence  of  defendants'  motorman 
in  the  management  of  his  car  as  it  approached 
the  crossing,  and  contained  contradictory,  iu- 
consistent,  and  improbable  statements  of  op- 
posing witnesses,  the  case  was  properly  sub- 
mitted to  the  jury. 

4.  In  an  action  for  injuries  to  a  motorman  by 
a  collision  with  a  car  of  another  company  at  a 
crossing,    the    court    charged    that   it    was    th« 
duty   of   defendant   company   to    use   ordinar 
care  to  prevent  collision  and  to  observe  the  pi 
visions  of  the  city  ordinances  which  gave  pin 
tiff's  car  the  right  of  way,  and  that  if  def 
ant  in  the  operation  of  the  car  which  col 
with  plaintiff's  car  failed  to  give  plaintiff" 

the  right  of  way  and  negligently  collide' 
plaintiff's  car.  by  reason  of  which  he  * 
]ured,  plaintiff   was  entitled  to  recove 
that  such  Instructions   were   not   erro 
misleading. 

•Rehearing  denied  April  14,  IMN. 
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5.  The  instmction*  were  not  erroneous  as 
charging  that  defendant's  mere  violation  of  the 
ordinance  was  negligence  per  se. 

8.  In  an  action  for  injuries  to  a  street  rail- 
way motorman  by  collision  with  a  car  of  an- 
other company  at  a  crossing,  the  fact  that 
plaintiff  proved  that  defendant  had  accepted  a 
city  ordinance  which  gave  plaintiff's  car  right 
of  way  at  the  crossing  did  not  require  an  in- 
struction  on  such  subject,  since  the  ordinance 
was  binding  on  defeudant  without  acceptance. 

7.  In  an  action  for  personal  injuries,  plain- 
tifTs  recovery  is  not  limited  to  past  bodily  pain 
and  Buftering,  but  he  is  also  entitled  to  com- 
pensation for  such  future  suffering  as  will  re- 
salt  from  his  injuries. 

8.  Where  a  street  railway  motorman  injured 
by  a  collision  with  a  car  of  another  company 
at  a  crossing  was  taken  to  a  hospital  by  his 
employer,  which  be  thereafter  left,  and  was 
taken  to  -another  hospital,  at  which  he  incurred 
and  paid  for  medical  treatment,  he  was  entitled 
to  recover  for  such  expenses  in  an  action 
against  the  owner  of  the  colliding  car  for  the 
injuries  sustained. 

Appeal  from  St  Louis  Circuit  Conrt;  8.  P. 
Speucer,  Judge. 

Action  by  Grant  McLaln  against  the  St. 
Louis  &  Suburban  Railway  Ck)uipany.  From 
a  Judgment  in  favor  of  plaintiff,  defendant 
appeals.    Affirmed. 

Tbis  Is  an  appeal  by  defendant  from  a 
judgment  of  the  circuit  court  of  the  city  of 
St  Louis  In  favor  of  plalntlfT  for  the  sum 
of  13,700  for  personal  injuries  of  a  grave 
and  permanent  character  inflicted  on  him  by 
a  street  car  of  defendant  striking  a  car  of  the 
St  Louis  Transit  Company.  The  catastrophe 
occurred  about  4  o'clock  in  the  afternoon  of 
January  25,  1902,  at  the  intersection  of  the 
double  parallel  tracks  of  defeudant  on  Union 
avenue,  extending  northwardly  and  south- 
wardly across  Delmar  avenue,  and  the  double 
parallel  tracks  of  the  Transit  Company  on 
Delmar  avenue,  running  eastwardly  and 
westwardly  across  Union  avenue.  In  the  city 
of  St  Louis.  The  plaintiff,  in  the  perform- 
ance of  his  duties  in  the  employ  of  the  Tran- 
sit Company,  was  operating  one  of  its  cars 
as  a  motorman.  The  petition  charged  that 
the  Transit  Company  had  the  right  of  way 
across  the  tracks  of  defendant  at  Union  and 
Delmar  avenues,  and  It  was  the  duty  of 
defendant's  servants  in  charge  of  its  cars  to 
wait  before  such  crossing  until  the  car  of 
the  Transit  Company  had  cleared  It;  that 
while  plaintiff  was  in  charge  of  a  car  of  the 
Transit  Company,  and  such  car  was  being 
lawfully  propelled  eastward  on  Delmar  ave- 
nue, over  the  crossing  and  right  of  way,  de- 
fendant's servants  in  charge  of  and  operat- 
ing one  of  Its  cars  over  its  tracks  on  Union 
avenue  carelessly  and  negligently  failed  to 
wait  before  such  crossing  until  it  was  cleared 
by  the  Transit  car,  and  carelessly  and  neg- 
ligently so  ran  defendant's  car  upon  such 
crossing  and  tracks  of  the  Transit  Company 
that  they  caused  defendant's  car  to  collide 
with  the  car  of  the  Transit  Company;  that 
at  the  time  there  was  in  force  in  the  city 
of  St  Louis  an  ordinance  giving  the  Transit 

1 T.  See  Damages,  vol.  U,  Cent  Dig.  i  »«. 


Company  the  right  of  way  over  such  cioas- 
Ing,  and  the  right  to  cross  Its  east-bound  car 
flrst  over  such  crossing,  and  defendant  was 
prohibited  from  entering  upon  such  crossing 
while  it  was  In  use  by  the  Transit  Company, 
and  defendant's  servants  In  charge  of  its  car 
violated  such  ordinance  by  not  waiting  be- 
fore such  crossing  until  the  Transit  Com- 
pany's car  had  cleared  the  crossing,  and  such 
violation  directly  contributed  to  cause  the 
collision,  and  defendant  In  consideration  of 
its  franchise  from  the  city  to  operate  its  rail- 
way upon  such  streets  at  such  place,  had 
agreed  to  obey  the  provisions  of  the  or- 
dinance. Defendant's  answer  contained  a 
general  denial,  and  a  general  plea  of  con- 
tributory negligence,  and  further  charged,  as 
speclflc  acts  of  contributory  negligence,  that 
plaintiff  so  carelessly  operated  the  Transit 
car  as  it  approached  and  went  on  the  cross- 
ing that  be  caused  it  to  collide  with  de- 
fendant's car;  that  he  caused  and  permit- 
ted it  to  come  in  contact  with  and  collide 
with  defendant's  car  by  carelessly  and  neg- 
ligently failing  and  omitting  to  look  and  lis- 
ten for  and  watch  defendant's  car,  and  to 
use  ordinary  care  to  prevent  the  collision, 
when  by  so  doing  he  might  have  avoided  it; 
that  he  negligently  failed  to  bring  the  Tran- 
sit car  to  a  stop  before  he  ran  It  on  the 
crossing;  that  the  roles  of  the  Transit  Com- 
pany, binding  on  plaintiff,  provided  that 
motormen  should  not  take  any  risk  in  cross- 
ing tracks  at  any  point  whether  the  com- 
pany's cars  had  the  right  of  way  or  not  and 
should  be  prepared  to  stop  to  avoid  a  col- 
lision; but  plaintiff  negligently,  and  in  viola- 
tion of  such  rule,  ran  his  car  on  such  cross- 
ing when  there  was  a  risk  of  a  collision,  and 
so  ran  his  car  without  stopping. 

The  record  reveals  the  following  state  of 
facts: 

Some  snow  had  fallen  Just  prior  to  the 
casualty,  but  how  heavily  or  whether  it  -was 
then  continuing  was  controverted.  However 
that  may  be,  at  the  time  stated  a  car  of  the 
Transit  Company  approached  from  the  'west. 
moving  eastwardly  on  the  south  track,  a  ' 
slight  down  grade,  and  when  about  200  feet 
west  of  Union  avenue  its  speed  was  reduced, 
but  Its  movement  toward  the  crossing  was  I 
continued.  At  the  same  time  a  car  of  the 
Suburban  Company  drew  near  Delmar  ave- 
nue from  the  south,  moving  northwardly  on  j 
the  east  track,  and  when  about  125  feet 
south  of  Delmar  avenue  its  speed  was  di- 
minished, but  its  progress  towards  the  cross- 
ing continued,  until  it  was  about  40  feet 
from  the  track  of  the  Transit  Company, 
when  the  car  of  the  latter  started  to  cross 
the  intersecting  tracks  of  defendant,  and 
had  gotten  partly  over  when  the  Surburban 
car  struck  the  Transit  car  in  front  of  its 
rear  trucks,  west  of  the  center  of  the  latter 
car. 

Plaintiff,  on  his  own  behalf,  testified  that 
when  he  flrst  observed  the  Surborban  car. 
then  about  200  feet  from  the  crossing,  with 
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avenue,  not  exceeding  two  miles  per  bour; 
that  when  be  flrat  observed  the  defendant's 
car  its  motorman  was  nearly  a  block  from 
the  crossing,  and  brought  the  car  he  was 
operating  at  about  half  rate  of  speed,  till 
within  40  feet  of  the  car  of  witness,  when 
he  further  lessened  the  speed,  and  then  wit- 
ness started  his  own  car  across  at  a  speed 
of  about  two  miles  an  hour;  that  he  had 
observed  nothing  wrong  about  the  Suburban 
car,  and  its  motorman  was  operating  it  in 
the  usual  way  when  about  to  stop,  until  the 
Suburban  car  had  reached  witbin  85  or  40 
feet,  and  the  Transit  car  was  on  the  east 
track  of  the  Suburban  line,  when  its  car  shot 
forward  with  terrific  speed,  its  motorman 
disappearing  from  its  front  end.  Plaintift, 
continuing,  stated  that  be  then  threw  half 
the  power  on  his  car  at  one  movement,  being 
all  it  would  stand,  in  the  effort  to  clear  the 
crossing,  as  when  he  saw  the  Suburban  car 
propelled  forward  at  an  increased  rate  of 
speed  he  believed  a  collision  imminent,  and 
he  tried  to  clear  the  crossing;  that  his  own 
car  was  then  moving  without  the  power  be- 
ing on,  and  if  he  bad  reversed  his  car  it 
would  bave  rendered  it  motionless,  "para- 
lysed," for  an  instant,  during  which  the 
Suburban  car  would  have  struck  it  in  the 
front  part;  that  be  got  a  fraction  over  half- 
way across  when  his  car  was  struck,  and 
farther  personal  knowledge  of  the  occur- 
rence on  his  part  terminated  by  his  injury; 
that  bis  Instructions  and  the  custom  there 
were  that  the  Suburban  cars  came  to  a  stop, 
and  allowed  east  and  west  bound  Transit 
cars  to  have  the  right  of  way.  This  witness 
furtbor  stated  that  he  could  have  stopped 
bis  car  within  8  feet  when  at  the  west  line 
of  Union  avenue,  which  was  about  100  feet 
wide,  and  in  the  center  of  which  the  two 
parallel  tracks  of  defendant  are  situated: 
that  from  the  time  he  first  perceived  the 
motorman  on  the  colliding  car  be  did  not 
notice  him  putting  the  brake  on  or  reversing 
the  Suburban  car,  but  he  might  bave  re- 
versed bis  car  without  witness  observing  it, 
and  from  the  way  the  Suburban  car  was 
drawing  near  its  motorman  bad  no  occasion 
to  stop  his  car,  and  up  to  the  time  the 
Suburban  car  arrived  within  25  or  30  feet 
of  witness  It  was  moving  at  a  reasonable 
rate  of  speed,  not  exceeding  four  miles  an 
hour;  that  its  motorman  could  have  easily 
stopped  it;  that  the  Transit  Ck)mpany  had 
printed  rules,  which  he  had  not  read,  but 
knew  one  of  which  was  at  ail  crossings  east 
and  west  bound  cars  have  right  of  way,  but 
employte  were  cautioned  not  to  take  any 
risk  in  crossing  tracks  at  any  point,  and  to 
reduce  speed  of  cars  before  crossing,  and 
be  prepared  to  stop  in  order  to  avoid  a  col- 
lision or   accident 

Defendant's  motorman  testified  that  two  or 
tbree  Inches  of  snow  bad  fallen,  and  at  a 


which  did  not  work,  and  the  car  began  to 
slide  from  the  snow  on  the  tracks,  and  he 
then  reversed  the  car,  but  "she  wouldn't  take 
contact,"  there  was  so  much  snow  on  the 
track,  and  the  wheels  were  spinning  back- 
ward; that  he  was  trying  to  bring  the  car  to 
a  stop  for  fear  of  a  collision,  and  he  did  not 
bring  the  car  to  a  stop  before  he  hit  the  other 
car,  because  it  was  sliding  and  he  could  not; 
that  when  his  car  arrived  within  25  or  80 
feet  from  the  Transit  car  bis  power  was  re- 
versed, and  his  wheels  were  spinning  back- 
ward, but  his  car  not  going  faster  than  be- 
fore:, and  when  he  bit  the  Transit  car  the 
latter  was  going  about  a  couple  of  miles  per 
hour;  the  collision  stopped  bis  car  before  it 
got  on  the  Transit  tracks,  but  the  Transit 
car  passed  over  the  Suburban  tracks  before  tt 
stopped.    This  witness  further  stated  that  be 
remained  at  his  post  on  his  car  until  after 
the  collision,  but  did  not  remember  which 
way,  front  or  rear,  be  then  got  off,  but  he 
got  oft  as  soon  as  his  car  stopped,  and  went 
around  to  the  Transit  car;  that  the  injuries 
sustained  by  bis  car  consisted  of  the  vesti- 
bule broken,  the  dashboard  bent,  and  the 
controller  broken,  and  after  the  occurrence 
it  was  operated  by  Its  own  power  to  the 
sheds;  that  he  examined  the  Transit  car,  and 
noticed  ,nothIng  broken  but  two  windows. 
He  admitted  that  the  Transit  car  had  the 
right  of  way  over  the  crossing,  and  that  he 
bad  been  In  the  habit  of  stopping  and  letting 
them  go  by,  and  it  was  his  intention  to 
stop  and  let  tbis  car  pass;    that  under  the 
conditions  existing  on  that  day  he  could  not 
stop  his  car  in  125  feet,  although  there  is  an 
incline  there  to  the  Transit  track,  and  he  had 
a  sand  box;  that  it  was  his  duty  to  stop  his 
car,  and  he  meant  to  do  it;    that  when  he 
threw  his  brakes  first,  at  about  one  hundred 
and  twenty  feet  from  the  crossing,  he  was 
going  about  seven  miles  an  bour  and  the  car 
began  to  slow  up.    Proceeding,  he  said  that 
plaintiff  was  moving  about  a  mile  and  a  half 
an  hour,  over  the  crossing,  and  in  his  oral 
testimony   contradicts   the   statements   con- 
tained in  a  deposition,  to  the  effect  that  tb 
front  of  the  platform  of  plaintiff's  car  w 
over  the  west  crossing  when  the  car  of  v 
ness  began  to  slide,  and  says  that  he  thou 
he  bad  a  clear  crossing,  saw  no  car,  and 
proarhed  the  crossing  with  the  intentior 
to  stop.    On  re-dlrect  examination,  he  i 
he  was  about  tbree  or  four  car  length* 
the  crossing  when  he  saw  plaintiflTs  cff 
testimony  of  disinterested  witnesses  - 
ed  the  description  of  plaintiff  as  to 
collision  was  brought  about,  one  wit: 
was  walking  east,  especially  corrobi 
testimony  on  the  principal  and  i 
points.    The  testimony,  of  dlslntr 
nesses  further  showed  that  the 
was  struck  near  the  center  and 
ed;  that  two  other  cars  were  r 
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move  It,  one  wilnesg  stating  it  was  almost 
broken  lu  two,  and  all  tbat  the  windows  and 
aide  were  broken  and  smastied  In,  and  that 
the  platform  and  front  of  the  Suburban  car 
were  also  smashed  In. 

The  conductor  of  defendant's  car,  In  testi- 
fying, stated  he  first  saw  the  Transit  car 
when  the  latter  was  distant  150  feet  west  of 
Union  avenue;  that  bis  own  car  was  then 
running  more  slowly  than  It  had  been;  that 
defendant's  motorman  was  working  the 
brakes  and  sand  lever  without  appearing  to 
reduce  the  speed,  owing  to  the  bad  condition 
of  the  rail  caused  by  the  snow  fall;  that  the 
car  of  the  Transit  Company  came  on  from 
the  west,  and  reached  the  crossing  before 
they  did,  and  at  the  time  the  cars  collided  his 
car  was  going  at  about  the  same  rate  of 
speed— that  Is,  as  the  Transit  car;  that  be- 
tween the  time  when  his  car  hit  the  Transit 
car  and  he  first  saw  the  Transit  car  tUe 
speed  of  his  car  bad  not  Increased,  but.  If 
anything,  had  diminished.  Continuing,  he 
said  his  motorman  was  on  the  front  platform 
when  the  cars  came  together,  and  he  got  off 
the  rear  platform,  and  went  around  to  see 
if  his  motorman  was  injured,  but  found  blm 
unhurt  and  repeated  that  Ills  motorman  was 
on  the  front  platform  at  time  of  the  colli- 
sion, and  was  not  hurt  at  all,  not  ev^i 
scratched,  and  did  not  go  back  into  the  car; 
that  the  front  end  of  his  car  was  pretty  bad- 
ly wrecked;  that  it  collided  with  the  otb«r 
car,  and  only  broke  two  glasses;  that  his  car 
bounded  back  two  or  three  feet  after  It 
struck  the  Transit  car. 

At  the  close  of  plaintifTs  evidence  and  at 
the  close  of  all  the  testimony  defendant  ask- 
ed an  Imperative  instruction  to  the  Jury  to 
find  a  verdict  In  Its  favor,  which  the  court 
refused.  The  court  also  refused  a  series  of 
Instructions  prayed  by  defendant,  which  will 
be  considered  hereinafter  so  far  as  deemed 
necessary,  and  Instructed  the  Jury  as  fol- 
lows: 

"(1)  It  was  the  duty  of  the  defendant  com- 
pany in  the  operation  of  its  cars  to  use  ordi- 
nary care  to  prevent  collision,  and  to  observe 
that  provision  of  the  city  ordinance  which 
gives  to  the  east  and  west  bound  cars  the 
right  of  way  at  Intersecting  points  over  north 
and  south  bound  cars.  It  was  at  the  same 
time  the  duty  of  the  plalntlS  tn  the  opera- 
tion of  the  east  bound  car  to  exercise  for  his 
own  protection  ordinary  care  to  avoid  a  col- 
lision, and  notwithstanding  his  right  of  way, 
because  of  bis  being  on  an  east  bound  car. 
It  was  his  duty  to  avoid  collision  If  he  saw 
danger  ahead,  or  in  the  exercise  of  ordinary 
care  would  have  seen  danger,  in  time  to 
bave  stopped  his  car  or  otherwise  have  avert- 
ed the  accident;  and  if  you  believe  from  the 
evidence  plaintiff  failed  to  exercise  such  care 
or  perform  such  duty,  and  that  such  failure 
In  any  way  contributed  to  his  Injury,  then  he 
is  not  entitled  to  recover. 

"(2)  By  'ordinary  care'  Is  meant  such  care 
as  a  person  of  ordinary  prudence  would,  un- 


der the  same  or  similar  drcmnstanceai,  exer- 
cise. The  absence  of  such  care  is  net^gence. 
If,  therefore,  from  the  evidence,  yon  b^eve 
that  the  defendant  company  operated  upon 
a  public  open  street  of  St  Lonls  the  car  whlcb 
collided  with  the  car  of  the  Transit  Company, 
and  that  in  its  operation  at  tbe  time  of  the 
accident  the  defendant  con^iany,  by  Its  serv- 
ants or  employ^  in  charge  of  said  car,  failed 
to  give  to  the  east-bound  car  the  right  of  way, 
and  negligently  ran  its  car  so  aa  to  collide 
with  the  east-bound  car,  and  that  by  reason 
of  such  collision  the  plalntiS  was  injured,  and 
that  be  was  himself  at  the  time  of  tbe  acci- 
dent exercising  ordinary  care  for  his  own  pro- 
tection as  herein  defined,  then  your  verdict 
should  be  for  the  plaintiff.  The  bniden  of 
proving  any  negligence  of  defendant  or  fail- 
ure to  observe  the  city  ordinance  regarding 
the  right  of  way  is  upon  the  plaintiff  through- 
out the  entire  case  to  establish  it  by  a  pre- 
ponderance or  greater  weight  of  the  testi- 
mony. The  burden  of  so  proving  any  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff Is  upon  the  defendant. 

"(3)  If  your  verdict  is  for  the  plaintiff,  you 
will  assess  his  damages  at  such  a  sum  as 
from  tbe  evidence  you  believe  will  fairly 
compensate  him  for  any  injury  of  person 
which  he  has  suffered  by  reason  of  tbe  said 
accident,  considering  whether  you  believe  any 
such  Injury  is  temporary  or  permanent;  for 
any  pain  of  mind  or  body  which  from  tbe 
evidence  you  believe  he  has  suffered  or  may 
suffer  by  reason  of  the  said  acddoit;  for 
any  earnings  which  from  the  evidence  yon 
believe  he  has  lost  or  may  lose  by  reason  of 
the  accident;  for  any  expenses  for  medicines 
or  medical  attention  or  care  which  you  may 
believe  from  the  evidence  have  been  necessi- 
tated or  may  be  required  by  him  by  reason 
of  the  said  accident  considering  tbe  fair  and 
reftsonnble  value  thereof.  If  your  verdict  is 
for  the  defendant,  you  will  simply  so  state  in 
your  verdict." 

Dawson  &  Garvin  and  L.  Wilcox,  for  ap- 
pellant J.  D.  &  A.  Howe  and  D.  D. 
Holmes,  for  respondent 

KEYBURN,  J.  (after  stating  the  facts). 
1.  Defendant  strenuously  insists  that  the 
plaintiff  should  have  been  nonsuited.  Any 
objection  that  the  plalntUTs  testimony  did 
not  make  out  a  prima  facie  case,  and  that  In 
consequence  tbe  instruction  by  way  of  de- 
murrer to  the  evidence  at  close  of  plalntUTs 
testimony  should  have  been  given,  was  -waiv- 
ed by  the  subsequent  Introduction  of  the 
evidence  on  behalf  of  defendant  but  tbe 
refusal  of  a  similar  Instruction  asked  at  tbe 
close  of  all  the  testimony  requires  a  review 
of  tbe  evidence  as  a  whole.  Bluedom  t.  B. 
B.,  121  Mo.  268,  25  S.  W.  943;  Hlla  v.  ».  B-. 
101  Mo.  42,  13  S.  W.  846.  Such  an  Instruc- 
tion is  warranted  only  where  there  is  no  tes- 
timony before  the  court  from  which  a  dif- 
ferent conclusion  can  be  reached,  and.  In  de- 
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termlnlng  whether  the  cause  should  go  to 
the  Juiy  the  plalnttflF  Is  entitled  to  the  ben- 
efit of  the  most  favorable  view  of  the  facts 
and  of  every  reasonable  Inference  therefrom. 
Buck  v.  Ry.  Co.,  108  Mo.  179,  18  8.  W.  1000. 
"Whether  the  facts  are  disputed  or  undis- 
puted, If  different  minds  might  honestly 
draw  different  conclusions  from  them,  the 
case  should  properly  be  left  to  the  Jury, 
and  that.  In  order  to  withdraw  such  a  case 
from  the  Jury,  the  facts  should  not  only  be 
undisputed,  but  the  Inferences  in  respect  of 
the  defendant's  failure  of  duty  which  arises 
from  these  facts  should  be  undisputable."  2 
Thompson,  Trials,  {  1663.  In  this  aspect, 
and  applying  the  foregoing  well-established 
rules,  no  error  was  committed  in  refusing 
to  withdraw  this  case  from  the  jury.  The 
testimony  on  plaintiff's  behalf  strongly  tend- 
ed to  establish  that  the  collision  was  at- 
tributable to  the  negligence  of  the  motorman 
of  defendant  In  the  conduct  of  his  car  at 
the  crossing,  and  the  record  Is  replete  with 
contradictory,  inconsistent,  and  improbable 
statements,  so  that  to  the  jury,  as  triers  of 
the  facts  and  judges  of  the  credibility  of 
the  opposing  witnesses,  were  properly  re- 
ferred the  Issues   for  determination. 

2.  The  instructions  given  are  assailed  as 
misleading  and  erroneous,  and  it  is  charged 
that  the  first  tells  the  Jury  that  it  was  de- 
fendant's absolute  duty  to  observe  the  ordi- 
nance, which  is  again  referred  to  in  Instruc- 
tion second  in  such  a  manner,  especially 
when  taken  together,  as  to  imply  that  a 
mere  violation  of  that  ordinance  is  negli- 
gence per  se.  We  cannot  perceive  the  force 
of  this  contention,  or  that  these  instructions, 
either  separately  or  together,  are  in  any  wise 
infected  with  the  vice  condemned  In  Geb- 
bardt  v.  Transit  Company,  71  S.  W.  448,  by 
this  court,  cited  by  appellant  Nor  is  the 
second  amenable  to  the  charge  preferred, 
that  it  ignores  the  qualifying  and  closing 
paragraph  of  the  ordinance;  for  there  was  no 
issue  In  the  pleadings  of  a  wanton  or  willful 
collision,  and  certainly  no  evidence  of  any 
such  conduct  on  the  part  of  plaintiff. 

3.  It  is  urged  that  plaintiff  having  alleged 
that  defendant  had  accepted  the  ordinances 
referred  to  in  the  petition,  and  thereby  made 
proof  thereof  material,  the  Instructions  should 
not  have  been  silent  as  to  this  issue.  In  his 
proof  the  plaintiff,  exceeding  the  bounds 
within  which  he  might  safely  have  confined 
bis  testimony,  introduced  proper  evidence 
of  the  acceptance  by  defendant  of  the  ordi- 
nances tendered,  and  no  evidence  otherwise 
or  instruction  relating  to  such  acceptance 
was  introduced  or  sought  by  defendant  Nor 
can  we  recede  from  the  position  of  this  court 
80  recently  assumed  In  the  Oebbardt  Case, 
supra,  or  yield  to  the  contention  that  the 
ruling  In  Jackson  v.  R.  R.,  157  Mo.  621,  68 
S.  W.  32,  80  Am.  St  Rep.  660,  did  not  un- 
dermine the  Fath  Case,  106  Mo.  637,  16  S. 
W.  913,  18  L.  R.  A.  74,  or,  if  it  appeared 
to  have  sncb  effect,  all  that  the  Supreme 
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Court  said  in  the  Jackson  Case  about  the 
principle  of  the  Fath  Case  was  outside  the 
decision;  for  the  Judgment  in  the  Jackson 
Case  in  favor  of  plaintiff  was  reversed,  with- 
out remanding  the  cause  for  failure  of  proof 
of  defendant's  negligence.  It  would  seem 
manifest  that  in  the  critical  review  of  the 
doctrine  first  announced  in  the  Fath  Case, 
and  subsequent  cases  in  which  it  was  fol- 
lowed, contained  in  the  decision  in  the  Jack- 
son Case,  the  Supreme  Court  concluded  that 
a  departure  had  been  made  from  numerona 
prior  decisions  of  the  court  to  which  refer- 
ence is  had,  and  that  the  Fath  Case  should 
be  and  was  expressly  disapproved  and  vig- 
orously condemned. 

4.  In  an  action  for  personal  Injuries  the 
right  of  recovery  is  not  limited  to  past  bod- 
ily pain  and  suffering,  but  the  party  la  also 
entitled  to  compensation  for  such  future  suf- 
ferings as  the  evidence  tends  to  prove  will 
result  from  the  Injuries.  The  plaintiff  was 
permitted  to  hitroduce  the  testimony  of  med- 
ical experts  to  establish  the  probable  conse- 
quences of  his  Injuries  and  their  permanent 
character,  and  the  court  In  Its  Instructions 
allowed  as  an  element  of  damages  such  pain 
of  mind  or  body  as  he  might  suffer  as  well 
as  compensation  for  such  he  had  suffered, 
and  this  constituted  no  error.  In  determin- 
ing the  amount  of  damages  from  a  personal 
injury,  the  Jury  are  justified  in  consider- 
ing not  only  the  bodily  pain  and  mental 
suffering  already  undergone,  but  such  as  are 
likely  to  result  in  the  future.  Sedgwick, 
Damages,  vol.  1,  g  86;  Sutherland,  Damages, 
vol.  1,  {253;  Oorham  v.  Ry.,  113  Mo.  408, 
20  S.  W.  1060. 

5.  Defendant  finally  contends  that  the  in- 
structions improperly  permitted  the  jury  to 
take  into  couslderation  expenses  for  medi- 
cines or  medical  attention,  but  the  testimony 
of  the  plaintiff  was  that  he  was  in  a  hospital 
of  his  own  choice,  after  he  left  the  first 
hospital  to  which  he  was  transported  by  the 
Transit  Company  immediately  after  the  cas- 
ualty, and  that  he  had  incurred  and  paid 
for  medical  treatment  Oorham  v.  Ry,  Co., 
supra. 

The  issues  In  this  cause,  under  the  plead- 
ings and  evidence,  were  clearly  presented, 
and  In  no  wise  complex,  the  instructions 
were  commendably  comprehensive,  lucid, 
and  concise,  and  the  Judgment  is  affirmed. 

BLAND,  P.  J.,  and  GOODS,  J.,  concur. 


BLACKMER  et  al.  v.  CI.EVELAND,  0.,  O. 
&  ST.  L.  RY.  CO. 

(Court  of   Appeals  at  St   Louis,   Mo.    March 
31,  1903.) 

CARRIBRB— RAILROADS  —  COAl,  —  CONVBRSION 
—QUESTION  FOR  JURY  —  DAMAGES  —  DETER- 
MINATION —  PUNITIVE  DAMAGES  —  DEDUC- 
TION OF  FREIGHT. 

1.  Defendant     railroad     company   notified     a 
coal  company  that  thereafter  none  of  its  can 
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on  the  side  track  at  the  mines  should  be  load- 
ed with  coal  for  any  other  cnstomer  than  de- 
fendant. Prior  to  sach  notification  defendant 
bad  permitted  its  cars  to  be  loaded  to  be  car- 
ried to  any  consignee,  and  the  coal  company 
was  under  contract  with  plaintiffs  to  famish 
them  constantly  a  certain  portion  of  the  oot- 
put  of  the  mines.  The  coal  company  did  not 
assent  to  the  notification,  but  loaded  the  cars 
set  ont,  and  notified  defendant's  agent  to  bill 
the  coal  to  plaintiffs.  Instead  of  doing  so,  the 
agent  marked  the  bill  of  lading  for  defendant's 
use,  by  whom  it  was  appropriated.  Held,  that 
whether  the  coal  was  put  on  the  cars  for  plain- 
tiffs in  such  a  manner  as  to  constitute  a  deliv- 
ery to  them,  so  as  to  render  defendant  liable 
for  converting  plaintiffs*  property,  was  for  the 
jury. 

2.  Where  a  railroad  company  converted  coal 
consigned  to  plaintiffs,  under  a  contract  by 
which  plaintiffs  were  entitled  to  a  certain  part 
of  the   output   of   the   mine,    the   measure    of 

Slaintiffs'  damage  was  the  value  of  the  coal  at 
estination,  ana  not  its  value  at  the  mine. 
8.  Where  a  railroad  converted  coal  consigned 
to  plaintiffs,  which  they  had  contracted  to  de- 
liver to  their  customers,  and  there  was  no  evi- 
dence that  defendant  was  compelled  to  use 
such  coal  or  stop  running  its  trains,  but  it  was 
proved  that  the  coal  was  willfully  taken  with- 
out regard  to  plaintiffs*  rights,  plaintiffs  were 
entitled  to  recover  punitive  damages. 

4.  Where,  in  an  action  for  the  conversion  of 
coal  consigned  to  plaintiffs  by  defendant  rail- 
road, the  agent  of  the  consignor  testified  that 
the  consignor  paid  the  freight  on  all  coal 
shipped  to  plaintiffs  once  a  month,  and  there 
was  no  evidence  that  plaintiffs  were  liable  for 
freight  on  coal  so  shipped,  defendant  was  not 
entitled  to  a  deduction  of  the  freight  charges 
from  the  value  of  the  coal  at  the  point  of  desti- 
nation in  determining  plaintiffs'  damages. 

Appeal  from  St.  Louis  Circuit  Court;  Sel- 
den  P.  Spencer,  Judge. 

Action  by  C.  £.  Blackmer  and  others 
against  the  Cleveland,  Cincinnati,  Chicago 
&  St.  Louis  Railway  Company.  From  a 
judgment  In  favor  of  plaintiffs,  defendant 
appeals.    Affirmed. 

Wise  &  McNalty  and  R.  A.  Holland,  Jr., 
tor  appellant  Dawson  &  Garvin,  for  re- 
spondents. 

Statement  of  Facts  and  Opinion. 

600DE,  J.  The  petition  in  this  case  Is  In 
six  counts,  each  of  which  charges  the  de- 
fendant with  converting  to  its  own  use  cer- 
tain car  loads  of  coal  which  belonged  to 
the  plalntiCts,  and  had  been  put  aboard  cars 
on  defendant's  tracks  at  HlUaboro,  111.,  by 
the  HlUsboro  Coal  Company,  consigned  and 
to  be  carried  by  the  defendant  to  the  plain- 
tiffs. The  first  count  of  the  petition  charges 
the  conversion  of  five  car  loads  of  coal  on 
December  18,  1901,  and  states  that  the  plain- 
tiffs, who  were  partners  doing  .business  in 
St.  Louis  under  the  name  of  the  Hart  Coal 
Company,  were  under  contracts  with  various 
persons  in  said  city  to  deliver  dally  large 
quantities  of  coal  to  run  the  factories  of 
said  customers,  and  that  the  defendant,  well 
lutowing  the  facts  and  that  plaintiffs  would 
not  be  able  to  procure  other  coal  to  supply 
its  customers,  willfully,  wantonly,  malicious- 
ly, and  against  plaintiffs'  protests  and  en- 
treaties, wrongly  converted  said  car  loads  of 


coal  to  its  own  use.  The  remaining  fire 
counts  of  the  i>etitlon  state  as  many  causes 
of  action  based  on  the  wrongful  conversion 
of  car  loads  of  coal  on  the  19th,  20tli,  2Sth, 
and  2Cth  days  of  December.  1901.  and  the 
8th  day  of  February,  1902.  The  answer  was 
a  general  denial. 

The  Jury  found  a  verdict  for  the  plaintiffs, 
and  awarded  them  both  actual  and  punitive 
damages  on  each  of  the  counts.  From  the 
Judgment  entered  on  said  verdict,  tliis  ap- 
peal was  prosecuted. 

The  evidence  strongly  supported  all  the 
causes  of  action  stated  in  the  petition,  and. 
indeed,  to  those  stated  in  the  fourth,  fifth, 
and  sixth  counts  practically  no  defense  was 
made,  the  defendant  admitting  that  it  ap- 
propriated the  coal  consigned  to  the  plain- 
tiffs on  those  days,  but  contending  tliat  the 
measure  of  damages  for  the  conversion  was 
the  value  of  the  coal  at  Hlllaboro,  where  it 
was  taken,  and  not  at  East  St  Louis,  its 
destination. 

As  to  the  first,  second,  and  third  counts. 
the  defense  was  made  that  the  railroad 
company  never  accepted  the  car  loads  of 
coal  mentioned  in  said  counts  to  be  carried 
to  the  plaintiffs  as  the  plaintiffs'  property, 
but  that,  on  the  contrary,  said  coal  was  de- 
livered to  the  defendant  by  the  Hillsboro 
Coal  Company  for  its  own  use. 

On  December  18,  1901,  the  defendant  noti- 
fied the  Hillsboro  Coal  Company  tliat  none 
of  defendant's  own  cars  set  out  on  the  side 
track  at  Hillsboro  should  be  loaded  with 
coal  for  any  other  customer  than  the  de- 
fendant itself.  This  notification,  as  well  as 
the  appropriation  of  plaintiffs'  coal,  was  in- 
duced by  the  urgent  need  of  the  railroad 
company  for  coal  to  operate  its  trains  at 
that  time,  as  there  was  a  car  famine  so  that 
coal  could  not  readily  be  obtained  from  the 
different  mines  on  defendant's  lines  and  else- 
where. Prior  to  said  notification  the  defend- 
ant had  permitted  its  own  cars  to  be  loaded 
with  coal  to  be  carried  to  any  consignee, 
and  when  the  notification  was  given  the 
EUlIsboro  Coal  Company  did  not  assent  to 
the  requirement  that  all  coal  loaded  on  the 
cars  should  be  for  the  use  of  the  railroad 
company;  In  fact,  did  not  make  any  re- 
sponse to  the  notice.  The  Hillsboro  Coal 
Company  could  not  have  agreed  to  the  propo- 
sition of  the  railroad  company,  because  it 
was  under  a  contract  with  the  plaintiffs  to 
furnish  them  constantly  a  certain  proportioB 
of  the  output  of  Its  mines,  while  plaintiffs 
were  under  contracts,  as  stated,  with  varioiB 
consumers  in  the  city  of  St  Louis,  to  fur- 
nish them  so  much  coal  'daily  to  run  their 
factories,  and  relied  on  getting  their  supply 
from  Hillsboro.  Coal  cars  were  set  oat  on 
its  side  tracks  at  Hillsboro  by  the  defendant 
on  the  18tb,  18th,  and  20Ui  of  December, 
and  were  loaded  as  usual  by  the  Hillsboro 
Company  for  plaintiffs,  and  the  agent  of  tiie 
defendant  company  instructed  by  telephone, 
as  tiad  been  the  custom,  to  bill  the  coal  ta 
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the  plalntlffa  at  Bast  St.  Loula.  Instead  of 
doing  80  be  marked  on  the  bill  of  lading 
tliat  the  coal  tras  for  tbe  company's  use. 
Tbe  Elllsboro  people  were  powerless  to  pre- 
vent this  action,  although  their  employs  who 
attended  to  tbe  matter  testified  posltiTely 
that  be  never  consented  for  the  coal  to  be 
taken  by  tbe  railroad  company. 

In  view  of  those  facts,  tbe  most  tliat  can 
be  Bald  in  favor  of  the  defendant  is  that 
It  was  a  question  for  tbe  Jury  whether  the 
coal  was  put  on  the  cars  for  tbe  plaintiffs 
in  snch  a  way  as  to  amount  to  a  delivery 
to  them,  so  that  when  the  railroad  company 
afterwards  took  the  coal  it  converted  plain- 
tiffs' property  to  its  own  use.    Perhaps  there 
was  evidence  on  which  tbe  Jury  might  liave 
found  tbe  coal  was  delivered  to  the  railroad 
company  Instead  of  the  plaintiffs  on  the  said 
three  days,  but  they  found  tbe  other  way, 
and  tbere  was  abundant  evidence  to  support 
tliat  finding;    for  the  testimony  shows  de- 
fendant had  agreed  to  furnish  cars  for  trans- 
porting all  coal  to  be  shipped  under  tbe  con- 
tract between  the  Hlllsboro  Coal  Oompany 
and  the  plaintiffs,  and  that  those  cars  of 
December  18th,  19th,  and  20tb  were  loaded 
by  the  coal  company  to  be  carried  to  the 
plaintiffs  according  to  tbe  ordinary  course  of 
business.    At  the  Instance  of  the  defendant 
the  court  gave  an  instruction  to  the  Jury 
which  told  them  tliat,  before  they  could  re- 
turn a  verdict  for  the  plaintiffs  as  to  the 
coal  embraced  in  the  first  three  counts  of 
the   petition,  plaintiffs  had  to   prove  by   a 
preponderance  of  the  evidence  that  said  coal 
was  the  property  of  plaintiffs.    We  tUnk 
tbe  defendant  had  nothing  to  complain  of  on 
tbe  score  that  the  verdict  on  the  first  three 
counts  was  unwarranted. 

We  do  not  accede  to  the  contention  that 
tbe  measure  of  damages  was  the  value  of 
tbe  coal  at  Hlllsboro,  instead  of  at  East  St 
Louis.    Some  cases  so-  bold,  but  tbe  law  In 
this  state,  and  we  tliink  in  most  jurisdic- 
tions, is  that  tbe  true  measure  of  damages 
in  cases  Uke  this  is  the  value  of  the  goods 
at  their   destination.    Farwell  v.  Price,  30 
M«>.  687;    Rice  v.  Railroad,  3  Mo.  App.  27. 
It  la  palpable  that  plaintiffs'  loss  was  what 
tbey   could  have  sold   tbe  coal   for  at  St. 
Ixiiils,  less  the  cost  of  transportation,  if  they 
tiad  to  pay  that  expense.    Their  damages, 
tberefore,   could   not  be  measured   by   the 
value  of  the  coal  at  Hlllsboro  without  doing 
tbem  an  injustice. 

^^e  think,  too,  this  was  a  case  for  punitive 
damages.  The  defendant's  urgency  may 
bave  been  great,  but  so  was  tbe  plaintiffs'. 
If  tbe  defendant  tiad  to  have  coal  to  run 
Its  trains,  plaintiffs  likewise  bad  to  have 
coal  to  supply  their  customers  in  fulfillment 
of  plaintiffs'  contracts,  and  so  tliat  the  cus- 
Ctnaera  could  run  their  factories;  and  an 
emergency  such  as  tbe  defendant  may  have 
found  Itself  in  affords  no  excuse  for  ap- 
propriating the  property  of  another.  The 
evidence  does  not  show  that  tbe  defendant 


was  bound  to  use  tbl 
its  trains;   and  If  tba 
be    no    Justification        i 
and  others  into  a  liki     i 
might  excuse  the  dei 
damages.    We  see  nc 
an  action  for  the  con-     ' 
companled  by  drcum     i 
and  oppression,  puniti 
be  awarded  as  much  i 
to  property,  and  it  bt 
emplary  damages  maj    • 
es.    Carson  v.  Smith, 
SMS;    Reamer  v.  Expi    i 
501,  67  S.  W.  718;   Dt 
J26  C.  C.  A.  244,  79  I 
'    Defendant  makes  t 
struction  in  regard  to    I 
ages  is  erroneous,  in  1    i 
a  deduction  from  the    ' 
Bast  St  Louis  of  the  ' 
tlon  to  that  point;    tl 
charges.    The  measure   • 
conversion  of  propertj 
.shipment  is  Its  value  a 
cost  of  transportation, 
owner  has  to  pay  said 
tradlcted  testimony  ol 
Hlllsboro  Coal  Compan; 
the  latter  company  patd  : 
shipped  to  the  plaintlfi 
to  some  arrangement  I  i 
it    If  plaintiffs  bough 
ped  at  the  expense  o 
their  recovery  ought  no 
freight   charges. 
The  Judgment  is  affli 

BLAND.  P.  3.,  and  £ 


8CH0LTBN  v.  ST. 

R.  C 

(Oonrt  of  Appeals  at   i 

31,  18 

RAILROADS  —  PRIVATE 
TION— CONTRACT  WITI 
VALIDITY— POBUC     PC 
DAMAGES. 

1.  Where  a  railroad's  ( 
maintain  a  switch  for  a 
er  did  not  affect  the  pe: 
road's  duties  to  the  publii 
entitled  to  alleg:e,  in  an 
Btroyin^  the  switch,  that 
as  aRninst  public  policy. 

2.  Where  a  raUroad  c 
a  private  switch  for  plaii 
the  right  of  way  and  fui 
aKTeement  did  not  specil 
for  the  maintenance  of  t) 
did  the  grading  at  an  ex; 
nished  the  cross-ties,  anc 
been  maintained  for  son 
destroyed  the  same  and 
plaintiff  was  entitled  to 
the  ties  and  the  cost  of  1 

Appeal  from  Circuit  C 
J.  T.  XeviUe,  Judge. 

Action  by  Henry  Sob 
Louis  &  San  Francisco 
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From  a  judgment  In  favor  of  plalntlfl,  de- 
fendant appeals.    Afiirmed. 

L.  F.  Parker  and  J.  T.  WoodrufT,  for  ap- 
pellant   O.  E.  Gorman,  for  respondent 

REYBURN,  J.  This  is  an  action  brought 
by  the  plalntifT  against  the  defendant  rail- 
road company  to  recover  the  sum  of  $1,200 
damages  alleged  to  have  been  sustained  by 
blm  by  the  removal  of  a  switch,  side,  or 
spur  track,  which  bad  been  constructed  upon 
defendant's  right  of  way  through  a  farm  of 
plaintur. 

The  testimony  disclosed  that  in  September, 
1897,  the  plaintiff  and  defendant  entered  Into 
a  parol  agreement  by  the  terms  of  wblcb 
plaintiff  was  to  grade  the  line  of  a  spur 
track  along  defendant's  railroad  on  defend- 
ant's right  of  way  through  plaintieTa  farm, 
and  to  furnish  the  cross-ties  for  such  track, 
and  the  railroad  was  to  equip  with  rails, 
coustruct,  and  maintain  the  side  track  and 
connect  same  with  its  main  line,  and  fur- 
nish cars  to  transport  the  products  of  plain- 
tiff's farm,  and  that  pursuant  to  such  oral 
understanding  the  track  was  completed,  the 
plaintiff  performing  the  grading  and  furnish- 
ing the  cross-ties  at  a  total  outlay  to  himself 
of  $60,  the  railroad  buUdlng  the  side  track 
and  connecting  It  with  its  main  line. 

The  petition  was  predicated  on  such  agree- 
ment and  charged  the  compliance  by  plain- 
tiff therewith,  and  the  construction  and  main- 
tenance of  the  track  by  defendant  until  the 
year  1901,  when  defendant,  without  plain- 
tiff's knowledge  or  consent  tore  up  said 
track  and  converted  the  cross-ties  to  its  own 
use.  The  issues  were  completed  by  a  gen- 
eral denial,  by  way  of  answer,  on  part  of 
defendant  and  the  cause  proceeded  to  trial 
before  a  Jury. 

It  further  appeared  in  evidence  that  the 
principal  crop  raised  by  plaintiff  was  ap- 
ples, of  which,  during  the  year  1897,  he  ship- 
ped about  five  car  loads  over  this  side  track, 
but  severe  drought  had  caused  light  crops 
during  succeeding  years,  until  the  year  1901, 
when  a  very  good  crop  was  produced,  the 
major  part  of  which  was  sold  by  plaintiff  in 
bulk  upon  the  trees,  prior  to  the  removal  of 
the  switch  or  spur  track,  in  the  fall  of  1901; 
that  the  total  shipments  of  plaintiff  upon 
defendant's  road  consisted  of  the  five  or  six 
cars  shipped  during  the  year  1897,  to  Spring- 
field, at  a  cost  not  exceeding  $15  per  car,  and 
no  shipments  were  made  during  the  ensuing 
years  by  plaintiff,  but  during  1899  ship- 
ments were  made  by  parties  other  than  plain- 
tifl,  the  spur  track  being  used  by  permis- 
sion of  the  defendant's  representative;  no 
other  shipments  whatever  were  shown  dur- 
ing the  period  that  the  spur  or  side  track 
existed,  but  plaintiff  had  received  at)out  14 
car  loads  of  freight,  at  a  rate  of  $5  per  car, 
brought  to  his  premises  upon  this  track. 

The  only  testimony  offered  on  behalf  of 
.defendant  was  that  of  a  single  witness,  its 
division  roadmaster,  who  deposed  that  the 


grading  for  the  spur  track  would  not  exceed 
$10  in  value,  and  the  ties  furnished  hj 
plaintiff  were  culled  ties,  about  200  in  num- 
ber, and  worth  not  more  than  16  cents  apiece, 
and  that  the  keeping  of  a  switch  at  any 
polnt  remote  from  a  station  Involved  danger 
to  passing  trains,  as  the  switch  could  not  be 
as  carefully  supervised  as  if  located  near 
a  station,  and  was  in  danger  of  being  thrown 
by  trespassers  and  derailing  trains.  It  fur- 
ther appeared,  however,  that  such  peril  could 
be  avoided,  for  at  seasons  of  the  year  when 
such  switches  were  not  in  use  they  could  be 
severed  from  the  main  line  by  taking  up  the 
connecting  frog,  which  was  done  for  two 
years  with  the  Scholten  spur. 

At  the  close  of  the  testimony  defendant 
asked  the  court  to  give  an  imperative  in- 
struction to  the  jury  tliat  the  plaintiff  was 
not  entitled  to  recover,  and  the  verdict  shoxdd 
be  for  the  defendant  which  the  court  re- 
fused, and  gave  the  following:  "It  you  find 
from  the  evidence  that  plaintiff  made  an 
agreement  with  the  defendant  to  place  a 
switch  track  on  its  right  of  way  near  bis 
farm,  and  that  in  pursuance  of  such  an 
agreement  plaintiff  did,  with  defendant's 
consent,  and  by  the  terms  of  said  agreement 
furnish  ties  and  aid  grading  for  said  switch, 
then,  in  the  absence  of  evidence  to  the  con- 
trary, you  are  to  presume  that  said  switch 
was  to  be  permanent;  and,  if  defendant  re- 
moved the  same  without  plaintltTs  consent 
plaintiff  is  entitled  to  recover  the  amount 
expended  by  him  In  obtaining  said  switch, 
not  to  exceed  sixty  dollars." 

The  jury  returned  a  verdict  for  |Q0,  and 
after  unsuccessful  motion  for  new  trial  de- 
fendant has  appealed. 

The  position  of  defendant  appears  to  be 
that  in  the  absence  of  an  express  contract 
affirmatively  determining  the  period  of  time 
the  switch  or  side  track  should  be  main- 
tained and  operated  by  the  railroad  com- 
pany the  law  will  Imply  tliat  it  should  be 
continued  so  long  only  as  the  amount  of 
shipments  offered  by  the  plaintiff  and.  the 
earnings  therefrom  would  justify  the  rail- 
road in  incurring  the  expense  of  maintaining 
and  operating  the  track,  including  a  fair  in- 
come upon  Its  original  cost  to  the  company, 
and  that  an  Interpretation  of  a  parol  under- 
standing Imposing  the  obligation  upon  a 
railroad  to  perpetually  maintain  a  switch, 
regardless  of  the  consideration  whether  used 
by  the  plaintiff  for  shipments  or  not  wonld 
be  harsh  and  unreasonable.  The  defendant 
contended,  further,  that  contracts  by  a  rail- 
road, by  which  It  undertook  to  bind  itself 
to  establish  side  tracks,  spur  tracks,  switches, 
depots,  and  like  appurtenances  at  any  par- 
ticular point  and  permanently  maintain  them, 
were  void,  as  against  public  policy.  The 
principle  Is  unooubtediy  well  established  that 
the  flrst  duty  of  a  railroad  company  in  the 
location  and  operation  of  Its  tracks  and 
switches  is  toward  the  public,  and  such  cot^ 
poratlous   cannot   lawfully    enter   Into    any 
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doctrine  Is  tbat  Bucn  contracta  Bbould  not 
be  npbeld.  If  shown  to  be  materially  in- 
jurious to  the  interestB  of  the  public,  as  mere 
private  benefit  must  yield  to  the  public  wel- 
fare and  public  wants.  Where  no  public  in- 
terest is  aflTected  or  concerned,  a  railroad 
company  may  lawfully  bind  itself  to  estab- 
lish and  maintain  a  switch  at  any  desig- 
nated point  for  the  accommodation  and  con- 
venience of  patrons  in  the  vicinity,  shippers 
or  consignees  of  freight,  and  the  policy  of 
the  law  above  dted  does  not  condemn  such 
agreements,  and  is  not  applicable  to  the  state 
of  facta  herein  presented.  No  considerations 
of  the  public  welfare  are  herein  involved. 
The  purpose  and  execution  of  the  contract 
did  not  affect  or  impair  the  performance  of 
the  duties  of  the  railroad  company  to  the 
public.  If  it  be  conceded  that  by  implication 
the  railroad  was  accorded  the  right  to  re- 
move the  switch,  when  its  operation  had 
ceased  to  be  profitable  and  plaintiff  had 
ceased  to  furnish  shipments  of  freight  suf- 
ficient to  warrant  its  further  maintenance, 
yet  it  is  but  Just  that  the  railroad  make 
restitution  to  plaintiff  of  tliat  portion  of  the 
cost  of  Its  construction  contributed  by  him, 
and  this  is  attained  by  the  verdict  of  the 
jury  for  plaintiff  hi  the  amount  of  the  value 
of  the  cross-ties  furnished  by  him  (which 
the  testimony  shows  the  defendant  removed 
and  converted),  together  with  the  cost  of 
the  grading  paid  by  him. 

The  judgment  is  for  the  right  party,  and 
Is  affirmed. 

BLAND,  P.  J.,  and  GOODE,  J.,  concur. 


SCHNABEL  v.  THOMAS  et  al.» 

(Court  of  Appeals  at  Kausas  City,  Mo.    April 

6,  1903.) 

APPEAL— AFFIRMANCE— SUBSBQUENT   WRIT 
OF  ERROR. 

1.  After  a  jndement  has  been  affirmed  on 
appeal,  it  cannot  be  reviewed  by  writ  of  error, 
even  though  the  affirmance  was  for  failure  to 
prosecute  the  appeal  as  required  by  law. 

Appeal  from  Circuit  Court,  Pettis  County; 
Geo.  F.  Longan,  Judge. 

Action  by  P.  R.  Schnabel  against  John  W. 
Thomas  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Writ 
quashed. 

G.  W.  Barnett,  for  plaintiff  In  error.  W. 
I>.  Steele,  for  defendants  in  error. 

PEB  CURIAM.  A  writ  of  error  was  sued 
out  in  this  cause  on  the  3d  day  of  March, 
1002.  The  records  of  this  court  show  tbat 
an  appeal  taken  In  this  cause  to  this  court  on 
the  29th  day  of  March.  1001.  by  the  plabitiffs 
in  error  herein,  was,  on  the  10th  day  of 
February.  1902.  disposed  of  by  an  affirmance 
of  the  judgment  of  the  lower  court  for  failure 

•KabMTlng  danlad  April  n,  UOS. 


quasn  tne  same.  Tne  writ  was  improviaentiy 
issued.  Brewing  Co.  v.  Levvie,  41  Mo.  App. 
584;  Brummel  v.  Phillips,  79  Mo.  App.  116; 
Harburg  v.  Arnold,  87  Mo.  App.  328. 

The  motion  to  quash  is  sustained.    All  con- 
cur. 


BAMLOSB  V.  DOLLMAN  et  al. 

(Court  of  Appeals   at   St.   Louis,  Mo.    March 

81,  1003.) 

BDILDINQ  CONTRACT— BRBACH—BURDBN  OF 
PROOF  —  DAHAOES  FOR  DBLAT  —  RBASON- 
ABLENESS  —  AMENDMENT  OF  FLBADINOS  — 
ADMISSION  OF  EVIDENCE. 

1.  Where  the  contract  for  th«  erection  of  a 
building  stipulated  that  the  piiyments  should 
depend  on  the  progress  of  the  work,  and  on 
presentation  by  the  contractor  of  certificates 
from  the  architect  as  to  the  performance  of 
the  work,  it  was  not  necessary  for  the  owner 
of  the  building  to  plead  performance  of  the 
conditions  of  the  contract  in  an  action  against 
the  contractor  for  breach  of  the  contract. 

2.  Where,  in  an  action  for  the  breach  of  a 
building  contract,  defendants  alleged  that 
plaintiff  had  anreasonahly  deferred  making  cer- 
tain payments,  but  there  was  no  evidence  that 
defendants  were  prejudiced  on  account  of  these 
delays,  the  trial  court's  finding  that  the  delays 
were  not  nnreasonable  will  not  be  disturbed  on 
appeal. 

3.  A  stipulation  in  a  building  contract  that 
the  contractor  should  pay  $10  per  dav  as  liqui- 
dated damages  for  delay  in  completing  the 
building  within  the  specified  time  is  not  unrea- 
sonable, and  will  be  upheld  where  it  is  shown 
that  the  rental  value  of  tl)^  building  was  $300 
per  month. 

4.  Where  the  owner  of  a  building  retained 
out  of  the  amount  he  had  agreed  to  pay  for 
its  erection  the  demurrage  stipulated  for  delay 
in  completing  the  building  on  time  he  simply 
withheld  what  belonged  to  him,  and  was  not 
thereby  precluded  from  bringing  an  action 
against  the  contractor  for  a  breach  of  the  con- 
tract. 

5.  Where  the  owner  of  a  building  offered  to 
pay  the  contractor  and  his  surety  a  small 
amount  due  on  the  contract  for  the  erection  of 
the  building  before  suing  them  for  a  breach  of 
the  contract,  and  they  refused  to  accept  it,  they 
are  not  in  a  position  to  insist  on  this  defituft 
as  a  bar  to  a  recovery  in  the  action. 

6.  Where  the  original  pleadings  in  an  action 
raised  every  issue  on  which  any  evidence  was 
heard  and  on  which  the  court  made  a  finding, 
an  alleged  error  in  permitting  a  party  to  amend 
his  pleadings  so  as  to  conform  to  the  proofs. 
after  the  court  had  arrived  at  its  findings,  will 
not  be  considered  on  appeal. 

7.  Where  evidence  admitted  over  a  party's 
objection  was  not  prejudicial  to  him  and  did 
no  harm,  it  furnishes  no  ground  for  complaint. 

Appeal  from  St.  Louis  Circuit  Court;  P. 
R.  Flltcraft,  Judge. 

Action  by  Christian  E.  Ramlose  against 
Charles  Dollman  and  the  National  Surety 
Company  for  breach  of  contract.  Judgment 
for  plaintiff,  and  defendants  appeal.  Affirm- 
ed. 

The  suit  is  on  the  following  bond: 

"Contractor's  B(Mid. 

"Know  all  men  by  these  presents:  That 
Charles  Dollman  as  principal  and  National 
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Surety  Company,  a  Missouri  corporation,  as 
security,  are  Jointly  and  severally  held  and 
firmly  bound  unto  Thomas  Warren,  obligee. 
In  the  sum  of  nine  thousand  ($9,000)  dollam 
lawful  money  of  the  United  States  of  Afner^ 
ica,  well  and  truly  to  be  paid  to  the  said 
Thomas  Warren,  for  which  payment  well 
and  truly  to  be  made,  we  bind  ourselves,  and 
each  of  us  by  himself,  our  and  each  of  our 
heirs,  executors,  administrators,  and  succes- 
sors or  assigns,  firmly  by  these  presents. 
Sealed  with  our  seals  and  signed  with  our 
hands,  this  first  day  of  May,  in  the  year  of 
our  Lord  eighteen  hundred  and  ninety-five. 

"The  condition  of  the  above  obligation  Is 
such,  that  whereas  the  said  Charles  Dollman 
has  on  the  day  of  the  date  of  these  presents, 
executed  and  entered  into  a  certain  contract 
for  the  erection  of  certain  buildings  In  said 
contract  described,  which  contract  is  hereto 
annexed:  Now  if  the  above-named  obligee 
and  the  said  Charles  Dollman  shall  respec- 
tively well  and  truly  perform  and  fulfill  all 
and  every  the  covenants,  conditions,  stipula- 
tions and  agreements  in  said  contract  men- 
tioned to  be  performed  and  fulfilled,  and  the 
said  Charles  Dollman  shall  keep  the  said 
obligee,  Thomas  Warren,  harmless  and  In- 
demnified from  and  against  all  and  every 
claim,  demand.  Judgments,  liens  and  me- 
chanics' liens,  costs  and  fees  of  every  de- 
scription incurred  In  suits  or  otherwise,  that 
may  be  bad  against  him  or  against  the  build- 
ings to  be  erected  under  said  contract,  and 
shall  repay  the  said  Thomas  Warren  all 
sums  of  money  Which  he  may  pay  to  other 
persons  on  account  of  work  and  labor  done 
or  materials  furnished  on  or  for  said  build- 
ings, and  If  the  said  Charles  Dollman  shall 
pay  .to  the  said  Thomas  Warren  all  dam- 
ages he  may  sustain,  and  all  forfeitures  to 
which  he  may  be  entitled  by  reason  of  the 
nonperformance  or  malperformance  on  the 
part  of  said  Charles  Dollman  of  any  of  the 
covenants,  conditions,  stipulations  and  agree- 
ments of  said  contract,  then  this  obligation 
shall  be  void,  otherwise  the  same  shall  re- 
main In  full  force  and  virtue. 

"Witness  our  hands  and  seals. 
"Charles  Dollman. 

"[Seal.]      National  Surety  Company, 

"By  A.  B.  Stilwell,  President 

"Attest:    W.  S.  Rugh,  Secretary." 

The  petition  alleged  an  assignment  In  writ- 
ing of  the  bond  by  Warren  to  plaintlflT  on 
July  25,  1899,  without  alleging  that  Warren 
had  performed  or  kept  all  the  conditions  of 
the  building  contract  referred  to  In  the  bond 
on  his  part,  and  alleged  the  following  breach- 
es of  the  bond  by  Dollman:  "For  specific 
breaches  of  the  condition  of  said  bond  plain- 
tiff assigns  the  following:  That  the  said 
Charles  Dollman  did  not  well  and  truly  per- 
form and  fulfill  all  and  every  the  covenants, 
conditions,  stipulations,  and  agreements  In 
said  contract  mentioned  to  be  performed  and 
fulfilled;    that  under  the  terms  of  the  said 


contract  the  said  Charles  Dollman  agreed 
and  undertook  that  the  said  buildings  In  said 
contract  mentioned  should  be  completed 
ready  for  use  and  occupancy  on  or  before 
September  1,  1895;  that  said  Dollman  should 
pay  to  said  Warren  the  sum  of  ten  dollars 
($10)  as  liquidated  damages  for  each  and 
every  day  after  said  date  until  said  building 
should  be  completed  and  ready  for  use  and 
occupancy.  Plaintiff  further  states  that  said 
building  was  not  completed  and  ready  for 
use  and  occupancy  until  the  1st  day  of  No- 
vember, 1895,  and  that  thereby  there  was 
due  and  owing  to  the  said  Thomas  Warren 
the  sum  of  $610  on  account  of  the  same,  all 
of  which  said  sum  Is  still  due  and  unpaid. 
For  another  and  further  breach  of  said  bond 
plaintiff  states  that  the  said  Charles  DoUoian 
did  not  keep  the  said  Thomas  Warren  harm- 
less and  indemnified  against  all  and  every 
claim,  demand.  Judgment,  liena,  and  mechan- 
ics' liens,  costs,  and  fees  of  every  description, 
incurred  in  suits  or  otherwise,  that  might  be 
had  against  said  Warren  or  against  said 
buildings  erected  under  said  contract;  tbat 
on  or  about  the  12th  day  of  April,  1899.  in 
an  action  in  which  the  said  Dollman  was  de- 
fendant, Hazelhurst  Lumber  Company  re- 
covered a  Judgment  against  Henry  D.  Viser 
and  L.  T.  Sanders,  subcontractors  under  said 
Dollman,  and  others,  In  the  St  Louis  circuit 
court  on  a  demand  for  material  furnished  for 
said  buildings,  and  said  demand  was  adjudg- 
ed by  said  court  to  be  a  lien  on  the  buildings 
aforesaid,  and  the  land  on  which  the  same 
was  situated;  that  said  Thomas  Warren  'was 
compelled  to  pay,  and  did  pay,  on  or  about 
June  27,  1899,  the  sum  of  ten  hundred  and 
ninety-four  dollars  and  one  cent  in  settle- 
ment of  said  Judgment  and  costs;  that  said 
Dollman  has  never  repaid  to  said  Warren 
any  part  of  said  sum;  that  by  reason  there- 
of said  Thomas  Warren  has  been  damaged  in 
the  sum  of  $1,094.01.  Plaintiff  further  states 
that  by  reason  of  the  failure  of  defendants 
to- keep  the  condition  of  said  bond  the  said 
Warren  has  been  damaged  in  a  total  sum  of 
$1,704.01." 

Defendants  Dollman  and  the  National 
Surety  Company  filed  separate  answers. 
They  are,  however,  Identical  in  respect  to  the 
defenses  relied  on  at  the  trial.  These  de- 
fenses are  as  follows:  "This  defendant,  fur- 
ther answering  said  petition,  says  that  article 
9  of  the  contract  between  said  Charles  Doll- 
man and  said  Thomas  Warren,  referred  to  in 
the  petition  herein,  was  and  is  as  follows: 
'It  is  hereby  mutually  agreed  between  the 
parties  hereto  that  the  sum  to  be  paid  by  the 
said  owner  to  the  contractor  for  said  work 
and  materials  shall  be  $9,000,  subject  to  con- 
ditions and  deductions  as  hereinbefore  pro- 
vided, and  that  such  sum  shall  be  paid  In 
current  funds  by  the  owner  to  the  contractor 
in  installments,  as  follows:  When  first  floor 
timbers  are  laid,  seven  hundred  dollars 
($700);  when  second  floor  timbers  are  laid, 
eight  hundred  dollars  ($800);    when  roof  la 
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on,  torn  thousand  five  hundred  dollars  ($4,- 
600);  when  top  floors  are  laid,  fifteen  hun- 
dred dollars  ($1,500);  when  finished,  fifteen 
hundred  dollars  ($1,500).  All  payments  to  be 
made  by  the  party  of  the  second  part  under 
this  contract  shall  be  made  to  the  National 
Surety  Company  In  trust  for  the  use  and 
benefit  of  the  party  of  the  first  part,  for  the 
purpose  of  performing  the  covenants  and 
agreements  of  the  party  of  the  first  part  as 
herein  provided.    The  final  payment  shall  be 

made  within days  after  this  contract  is 

(alflUed.    All  payments  shall  be  made  upon 
written  certificates  of  the  architects  to  the 
effect  that  such  payments  ht^ve  become  due. 
If  at  any  time  there  shall  be  evidence  of  any 
lien  or  dalm  for  wliich,  if  established,  the 
owner  of  the  said  premises  might  become 
liable,  and  which  is  chargeable  to  the  con- 
tractor, the  owner  shall  have  the  right  to  re- 
tain out  of  any  payment  then  due,  or  there- 
after to  become  due,  an  amount  sufficient  to 
completely  indemnify  him  against  such  lien 
or  claim.    Should  there  prove  to  be  any  such 
claim  after  all  payments  are  made,  the  con- 
tractor shall  refund  to  the  owner  all  moneys 
that  the  latter  may  be  compelled  to  pay  In 
discharging  any  lien  on  said  premises  made 
obligatory  In  consequence  of  the  contractor's 
default'      Said    defendant    avers    that    said 
Thomas  Warren  did  not  perform  his  part  of 
the  said  article  8  with  respect  to  the  time 
of  payments  of  the  various  amounts  set  forth 
therein;  on  the  contrary,  he  delayed  making 
payment  of  each  and  every  of  said  Install- 
ments  set  forth  in  said  article  9  long  beyond 
the  period  set  for  the  payment  of  the  same, 
as  provided  for  in  said  article  In  said  con- 
tract;  that  he  particularly  delayed  the  pay- 
ment of  $2,990.27  to  various  dates  and  times 
for  various  portions  of  same  to,  on,  and  be- 
tween the  date  of  November  7,  1895,  and 
June  25,  1896,  and  that  in  addition  thereto 
said  Warren  wholly  failed  to  pay  under  hia 
said  contract  the  sum  of  $589.73,  and  never 
Vas  paid  the  same.     Wherefore  this  defend- 
ant says  that  by  reason  of  the  premises  it 
was  and  Is  wholly  released  from  Its  obliga- 
tion as  surety  on  said  bond  sued  upon  in  this 
action."    Both  answers  also  contained  a  gen- 
eral denial.    The  reply  was  a  general  denial 
to  both  answers.     The  issues  were  tried  to 
the  court  sitting  as  a  jury. 

Tbe  sixth  article  of  the  building  contract 
was  read  in  evidence  by  plalntlfl^,  and  is  as 
follows:     "Art  6.  The  contractor  shall  com- 
plete the  several  portions  and  the  whole  of 
tbe  work  comprehended  in  this  agreement  by 
and  at  the  time  or  times  hereinafter  stoted, 
tbe  building  to  be  completed  ready  for  use 
and  occupancy  on  or  before  September  first 
A  forfeiture  of  ten  ($10)  dollars  per  day  aft- 
er tbe  above  date,  provided  that,"  etc.    The 
nlntb  article  of  the  building  contract  Is  cor- 
rectly   set  forth   in  the  answers  of  defend- 
ants.    The  other  parts  of  that  contract  are 
not  material  to  the  controversy. 

Plaintiff's  counsel  then  offered  in  evidence 


mechanic's  lien  of  the  Hazelhurst  Lumber 
Company  v.  Yiser  et  oL,  in  the  St  Louis 
circuit  court,  No.  159,  p.  491,  together  with 
record  oX  Judgment  in  said  cause,  page  503, 
of  the  records  of  the  St  Louis  circuit  court 
Plaintiff's  counsel  also  offered  In  evidence  the 
execution.  Said  documents,  In  effect,  showed 
that  a  mechanic's  lien  was  filed  by  the  Ha- 
zelhurst Lumber  Company  on  the  property 
mentioned  in  the  petition  and  In  the  above 
contract  and  bond,  and  that  in  said  suit  judg- 
ment was  entered  on  April  13,  1899,  against 
Viser  et  al.,  with  the  lien  on  the  property  in 
question,  amounting  to  $945.13;  Interest, 
$11.70;  costs,  $91.30;  advertising,  $3L90; 
levy,  $1;  commission,  $12.98;  total,  $1,094.01. 
Christian  E.  Ramiose,  being  duly  sworn,  tes- 
tified that,  he  was  the  plaintiff  in  this  cause. 
He  was  shown  tbe  above-mentioned  bond 
and  assignment,  and  stated  that  Thomas 
Warren  signed  them.  Witness  Ramiose  then 
testified  that  he  was  occupying  the  building 
in  question;  that  said  building  was  ready  for 
occupancy  about  November  10,  1895,  but  was 
not  quite  completed  then.  Witness  moved  in 
November  1,  1895,  but  It  was  not  quite  com- 
pleted until  the  10th  or  14th.  About  the  10th 
of  November,  1895,  witness  loaned  the  mon- 
ey to  Warren  to  satisfy  said  execution  and 
judgment  On  cross-examination  by  Mr.  Da- 
vidson, witness  stated  that  he  bought  the 
said  premises  from  Thomas  Warren  while 
the  buUdlng  was  in  course  of  construction. 
Witness  advanced  to  Warren  the  amount 
necessary  to  pay  the  said  judgment  and  exe- 
cution, and  now  holds  Warren's  note  for 
same.  August  M.  Beinke,  being  duly  sworn, 
testified  tliat  he  was  an  architect  and  super- 
intendent; that  he  was  architect  of  the  build- 
ing mentioned  in  the  contract  between  War- 
ren and  DoUman.  He  was  shown  the  con- 
tract above  mentioned,  dated  the  Ist  day  of 
May,  1895,  between  Charles  DoUman  and 
Thomas  Warren,  and  identified  the  signa- 
tures of  DoUman  and  Warren.  At  this  point 
the  plaintiff  rested. 

The  defendants,  to  maintain  the  issues  on 
their  part,  introduced  the  following  evidence: 
Charles  DoUman,  being  duly  sworn,  on  direct 
examination  testified  that  at  the  time  tbe 
building  was  tinrned  over  to  Mr.  Warren 
there  was  $589.73  unpaid,  besides  some  ex- 
tras that  were  due  witness.  Thomas  War- 
ren refused  to  pay  the  $589.73,  and  assigned 
as  ground  for  his  refusal  that  he  was  enti- 
tled to  hold  it  on  account  of  delay  in  con- 
structing the  building.  When  the  lumber 
company  lien  suit  was  filed  witness  went  to 
Mr.  Warren,  and  told  him  he  would  like  to 
have  $580.  He  said:  "If  you  will  pay  that 
$580  to  the  surety  company,  I  will  satisfy  it 
and  have  that  lien  released."  Mr.  Warren 
decUned  to  do  it  "Q.  I  will  ask  you  wheth- 
er or  not  you  could  have  settled  that  claim 
at  that  time  with  that  money?  (Objected  to. 
Objection  sustained  and  exception  noted.)" 
Witness  was  shown  a  paper,  and  identified 
It  as  a  statement  that  Thomas  Warren  gave 
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him.    Bald  paper  Is  marked  "Exhibit  N&  l," 
and  Is  as  follows,  to  wit: 

St.  Lonis,  Jnne  24,  1897. 
Mr.  Ghas.  Dolhnan;   In  accoont  with  Thomas 
•     Warren. 
1886. 

Jal7    6,  to  check |   700  00 

July  26,    "      "      800  00 

Sept   3,    "      "      808  55 

Sept.l7,    ••      "      100  00 

Oct.  23,    "      "     174  86 

Oct  29,    "      "      8,916  00 

58  days'  demurrage,  as  per 

contract    580  00 

Not.    7,  to  check 1,600  00 

1896. 

Mch.13,    "      "      26197 

Mch.  18.   "     "      68.^0 

June,        "  order  for  C.  E.  Bamlose. .      125  00 

June,         "      "       * ..      160  00 

Jnne  25,  "  order  for  Tower  Grove  P. 

M 295  00 

^,990  27 
The  bnildlng  was  completed  the  latter  part 
of  October.  Witness  stated  that  the  paper 
marked  "Exhibit  1"  is  In  the  handwriting  of 
Mr.  Warren.  The  contract  price  was  $9,000. 
After  allowing  58  days  for  delay,  which 
Thomas  Warren  claimed,  there  would  still 
be  a  balance  due  of  $9.73,  which  had  never 
been  paid.  Witness  stated  that  the  first  two 
certificates  given  by  the  architect  for  pay- 
ments to  be  made  on  this  building  were  duly 
presented  to  Mr.  Warren,  and  neither  of 
them  were  paid  upon  presentation.  The  first 
one  was  presented  to  him,  and  Warren  claim- 
ed that  he  had  lost  his  copy  of  the  contract 
and  bond.  Witness  was  of  the  opinion  that 
there  was  nearly  two  weeks'  delay  in  paying 
the  first  certificate.  The  second  certificate 
was  Issued,  and  was  not  paid  until  about  a 
week  after  it  was  presented.  Witness  only 
got  two  certificates  from  the  architect.  All 
moneys  were  paid  through  the  National  Sure- 
ty Company.  Witness  was  shown  a  paper 
dated  June  22d,  signed  "Architect."  and 
identified  it  as  the  architect's  certificate 
handed  to  him  by  Mr.  Belnke.  Said  Instru- 
ment is  marked  "Exhibit  2,"  and  is  as  fol- 
lows, to  wit:  "St  Louis,  June  28,  1895.  Mr. 
Thos.  Warren:  Dear  Sir:— The  first  pay- 
ment of  seven  hundred  dollars  (f  700)  is  due 
Mr.  Chas.  DoUman,  as  per  contract  when 
first  fioor  beams  are  laid.  August  M.  Beinke, 
Architect."  Witness  handed  this  paper  to 
the  surety  company  the  same  day  he  receiv- 
ed it.  Witness  was  shown  architect's  certifi- 
cate dated  July  17,  1895,  signed  "Belnke, 
Architect,"  and  identified  the  ^gnatnre. 
Said  instrument  is  ofTered  in  evidence,  and 
marked  "Exhibit  3":  "St  Louis,  July  17, 
1895.  Mr.  Thomas  Warren:  Dear  Sir:— 
Please  pay  to  Charles  Dollman  the  sum  of 
eight  hundred  ($800)  dollars,  behig  second 
payment  on  your  factory  building  corner  of 
Eleventh  and  Monroe  streets,  as  per  con- 
tract. Bespectfully,  Aug.  M.  Belnke,  Archi- 
tect" 

B.  A.  Smith,  a  witness  for  defendants,  tes- 
tified that  he  was  connected  with  the  Na- 
tional Surety  Company,  and  stated  that  the 


architecf  B  certificate  dated  Jnne  28,  1885,  -was 
paid  oh  July  5th;  the  one  dated  July  ITtta 
was  paid  on  July  26th;  that  several  de- 
mands were  made  for  payment  of  these  cer- 
tificates on  defendants  before  they  were  paid. 
He  testified  that  he  received  the  following 
letter  from  Warren: 

"8t  liOniB,  June  16,  1896. 

"Mr.  RvtBa  A.  Smith,  G.  A.  National  Sure- 
ty Co.,  City.  Dear  Sh-:  Yours  13th  oot^. 
Aftor  Mr.  Bamlose'B  claims  are  settled  by 
allowance  to  him  of  |S10— which  I  imder- 
stand  from  yoo  Is  his  agreement— $279.73 
balance,  I  am  ready  and  willing  to  pay  on 
the  contractor's  order,  properly  endorsed  by 
your  company,  in  full  of  all  claims  against 
me  on  contract  of  Chas.  Dollman,  Ksq., 
which  was  for  say  $9,000.00,  provided  he 
completed  building  by  or  before  Sept  1,  1895; 
or  at  rate  of  $10  per  day  less  for  each  and 
every  day's  default  in  said  time  of  comple- 
tion. 

"I  paid  on  contractor's  orders  as  followa. 
vte.: 

1895. 

July     5 I   700  00 

"     20 800  00 

Sept    7 808  55 

*     17 100  00 

Oct    23 174  85 

"     29 8,916  60 

Nov.     7 1,500  00 

1896. 

Mch.13 3.10  27 

68  days  in  default 580  00  $8,410  27 

Amt  your  agreement  with  C.  B.  Bam- 
lose         810  00 

$8,720  27 
Leaving  balance  to  apply  on  contract       279  73 

19,000  00 

"Yours,  truly,  Thomas  Warren." 

On  May  18,  1899,  Warren  wrote  Messrs. 

McKeighan,  Barclay  &  Watts,  attorneys  for 

the  National  Surety  Company,  the  following 

letter: 

"Dear  Sirs:- Yours  17th  noted.  The  Na- 
tional Surety  Co.  must  see  to  the  lien,  so  far 
as  I  am  concerned.  I  sold  the  notes  with 
bond  long  since. 

"Nine   and'  i*/i(,o  dollars   ($9.73)    is   the 
amount  to  credit  of  contract  with  C.  Doll- 
man, and  will  honor  his  order  through  Na- 
tional Surety  Co.  for  that  amount 
"Very  truly,  Thomas  Warren." 

On  cross-examination  Smith  testified  that 
he  did  not  remember  what  excuse  Warren 
offered  for  the  delay  In  making  the  two  pay- 
ments. 

In  rebuttal  Warren  testified  that  when  the 
demand  was  made  on  the  first  certificate  of 
the  architect  he  had  lost  his  copy  of  the  con- 
tract, and  waited  until  he  could  procure  a 
copy  to  see  if  the  payment  was  due  under 
the  contract  He  testified  that  Dollman 
never  told  him  that  If  he  (witness)  would 
pay  $580  he  (Dollman)  would  satisfy  the 
Hazelhnrst  Lumber  Company's  lien;  that 
no  certificate  of  the  architect  had  'been  pre- 
sented to  him  by  Dollman  or  the  National 
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Surety  Company  for  any  balance  dae  on  tbe 
contract;  that  notice  of  tbe  lumber  com- 
pany's lien  was  first  served  on  him  about 
January  21,  1896;  that  prior  to  that  time 
notice  of  other  liens  by  subcontractors  had 
been  served  on  him;  that  on  this  account  he 
made  the  several  payments  to  the  National 
Surety  Company  In  advance  of  their  becom- 
ing due  upon  written  orders  of  Warren,  of 
which  tbe  following  is  a  copy: 

"St  Louis,  Mo., . 

"Mr.  Thomas  Warren,  St  Louis,  Mo.  Yon 
are  hereby  authorized,  and  the  National  Sure- 
ty Company  does  hereby  consent  for  yon  to 

pay  the  amount  of  the  within  order,  f , 

to ,  without  waiving  any  of  the  rights, 

tecouTses  or  benefits  under  the  bond  exe- 
cuted by  said  company,  guaranteeing  the  ful- 
fillment of  your  contract  with  Charles  Doll- 
man. 

"[Signed]    National  Surety  Company, 
"By  Buflln  A.  Smith,  General  Agent" 

He  testified  that  the  monthly  rental  value 
of  tbe  premises  was  $800;  that  after  this 
suit  was  commenced  Dollman  asked  him  to 
give  him  (DoUman)  f  160  or  |200,  and  he  would 
disappear  and  not  show  up  at  the  trial;  that 
he  bad  no  Interest  in  the  suit,  and  In  this  way 
be  would  help  plaintiff  to  get  a  judgment 
against  the  National  Surety  Company;  that 
$7,600  was  paid  on  certificates  of  the  archi- 
tect, and  $910  on  the  written  waivers  of  the 
surety  company,  without  the  architect's  cer- 
tificates. 

At  the  request  of  the  parties  the  court  made 
a  finding  of  the  facts,  the  material  parts  of 
which  are  as  follows: 

"(3)  That  the  building  referred  to  in  said 
contract  was,  by  the  terms  thereof,  to  have 
been  completed  aud  ready  for  occupation  on 
or  before  tbe  Ist  day  of  September,  1896,  and 
tliat  it  was  not  so  ready  for  use  and  occupa- 
tion until  sixty-one  days  thereafter,  and  that 
said  delay  was  not  occasioned  by  any  change 
or  addition  In  or  to  the  work  required  by  said 
plans  and  specifications;  and  that  by  the 
terms  of  said  contract  there  was  a  forfeiture 
of  ten  dollars  per  day  after  the  above  date, 
to  wit  after  September  1,  1895,  but  that  the 
said  Warren  has  claimed  and  does  claim  a 
forfeiture  for  but  fifty-eight  days,  at  ten  dol- 
lars a  day,  or  $580. 

"(4)  That,  on  account  of  the  contract  price 
of  nine  thousand  dollars  to  be  paid  under 
said  contract,  the  sum  of  $8,410.27  has  been 
paid,  leaving  a  net  sum  of  $589.73  still  in 
tbe  hands  of  said  Warren,  for  whom  the  said 
building  was  constructed,  the  same  being 
$9.73  more  than  the  forfeiture  of  ten  dol- 
lars per  day  for  fifty-eight  days,  amounting 
to  $580,  and  claimed  and  retained  by  the 
said  Warren  under  the  terms  of  the  contract 

"(5)  That  said  contract  provides  that  'all 
payments  shall  be  made  upon  writien  certifi- 
cates of  the  architect,'  and  are  to  be  made 
to  the  defendant  surety  company.  The  archi- 
tect's certificates  were  Issued  for  the  first 
four  payments  as  and  when  required  by  the 


terms  of  the  contract,  as  follows:  Tbe  first 
one  on  the  28th  day  of  June,  1896,  for  $700, 
which  was  paid  on  the  6th  day  of  July,  1805; 
the  second  one  on  the  17th  of  July,  1895,  for 
$800,  was  paid  on  the  26th  day  of  July,  1895; 
the  third  one  the  24th  day  of  October,  1895, 
for  $460,  which  was  paid  on  presentation; 
tbe  fourth  one  on  the  7th  day  of  November, 
for  $1,600,  which  was  paid  on  presentation. 
That  afterwards  other  payments  were  made 
before  their  maturity,  and  were  made  upon 
the  written  request  and  waiver  of  the  defend- 
ant surety  company,  and  that  there  was  never 
any  final  certificate  issued  upon  tbe  comple- 
tion of  the  building,  as  required  by  the  con- 
tract nor  was  there  any  demand  made,  with 
a  presentation  or  offer  of  a  written  waiver, 
by  the  defendant  surety  company,  for  such 
iwyment;  and  that  all  of  said  payments  so 
made  were  made  either  upon  written  certifi- 
cates or  upon  written  requests  and  waivers 
thereof,  as  above  stated,  and  that  all  archi- 
tect's certificates  were  paid  within  a  reason- 
able time  after  presentation,  and  that  at  no 
time  was  refusal  of  payment  of  any  of  said 
certificates  made  by  the  said  Thomas  War^ 
ren. 

"(6)  That  on  the  2l8t  day  of  January,  1896, 
the  Hazelhurst  Lumber  Company  gave  no- 
tice to  the  owner,  Tbomas  Warren,  of  Its 
claim  of  $823.23  against  said  building,  and  its 
Intention  to  file  a  lien  therefor  within  ten 
days  from  said  date  if  the  sum  was  not  paid, 
and  that  afterwards  the  said  Hazelhurst 
Lumber  Company  filed  a  mechanic's  lien  for 
the  same,  aud  afterwards,  and  within  the 
time  fixed  by  law,  brought  suit  thereon  in  the 
circuit  court  of  tbe  dty  of  St  Louis  against 
all  necessary  parties,  and  such  proceedings 
were  had  therein  that  a  Judgment  with  a 
mechanic's  lien  against  said  property  was 
rendered  and  sustained  on  the  12th  day  of 
April,  1899,  in  tbe  sum  of  $946.13,  with  In- 
terest at  the  rate  of  six  per  cent,  per  annum 
and  costs  of  suit;  and  that  afterwards,  on 
the  28th  day  of  June,  1899,  the  said  judgment 
was  satisfied  and  paid  by  said  Tbomas  War- 
ren on  execution  and  after  levy  by  the  sher- 
iff under  said  execution  upon  the  property  In 
question,  and  that  the  sum  so  paid  was 
$1,094.01.  as  follows: 

Debt  $945  13 

Interest    1170 

Court  costs 91  30 

Advertising   31  90 

Levy  1  00 

Sheriff's  commissions 12  08 

"(7)  That  the  value  of  the  property  in  ques- 
tion, including  the  buildings  and  real  estate, 
was  about  fifteen  thousand  dollars. 

"(8)  That  the  forfeit  of  ten  dollars  per  day 
after  September  Ist,  as  provided  by  said  con- 
tract, taken  In  connection  with  the  evidence 
as  to  the  rental  value  of  the  premises  In 
question  and  the  nature  and  character  of  the 
same,  and  the  purposes  for  which  it  was  in- 
tended, is  not  unreasonable  as  liquidated 
damages,  and  that  the  same  should  be  and 
is  so  considered  and  found  by  the  court 
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"(9)  That  on  the  27th  day  of  June,  1899, 
the  said  Thomas  Warren  duly  assigned  to 
the  plaintiff,  Clirlstian  B.  Ramlose,  all  of 
his  right,  title,  and  interest  in  and  to  the 
cause  of  action  sued  on. 

"(10)  It  therefore  follows  that  the  plalntifr. 
Christian  E.  Ramlose,  has  been  damaged  by 
reason  of  the  said  mechanic's  lien  Judgment 
in  the  sum  of  $1,072.11,  and  the  further  sum 
of  $580,  being  the  sum  of  ten  dollars  per  day 
for  flfty-elght  days,  the  number  of  days'  de- 
lay claimed  for  by  said  Warren  for  delay  In 
the  construction  of  said  building,  making  a 
total  amount  of  damages  sustained  by  the 
plaintiff  of  $1,652.11;  and  it  further  appear- 
ing, as  aboTe  found,  that  the  said  Warren 
lias  In  his  hands  the  sum  of  $589.73,  the  bal- 
ance mipaid  on  account  of  said  contract  price 
of  $9,000,  the  plaintiff  should  recover  only 
the  difference  between  said  sums  of  $1,652.11 
and  $589.73,  or  the  sum  of  $1,062.38;  and 
Judgment  should  therefore  be  entered  against 
the  defendant  Dollman  and  the  said  surety 
company  in  the  sum  of  $9,000,  the  amount  of 
the  penalty  of  the  lx>nd  sued  on,  with  dam- 
ages in  the  sum  of  $1,062.38,  with  interest 
thereon  from  the  15th  day  of  July,  1899,  the 
date  of  the  Institution  of  this  suit,  and  that 
execution  Issue  therefor;  and  It  is  so  or- 
dered." 

To  all  of  the  above  findings  defendants 
duly  objected  and  excepted. 

Leave  was  then  given  plaintiff  to  amend 
reply  in  regard  to  the  unpaid  balance  of 
$588.73  to  conform  to  the  proofs.  This 
amended  reply  is  as  follows:  "Plaintiff,  for 
reply  to  the  answers  of  the  defendants,  de- 
nies each  and  every  allegation  of  new  matter 
therein  contained.  Further  replying,  plain- 
tiff admits  that  the  said  Warren  has  retained 
and  now  holds  the  sum  of  $589.73,  being  the 
balance  of  the  contract  price  for  the  construc- 
tion of  said  building;  but  plaintiff  says 
that  no  final  certificate  has  ever  been  Issued 
by  the  architect,  as  required  by  the  contract, 
for  the  payment  of  said  sum,  nor  has  any  de- 
mand ever  been  made  therefor  by  defendant 
Nati9nal  Surety  Company;  of  which  said  sum 
plaintiff  says  that  $580  was  and  is  due  and 
payable  to  the  said  Warren  under  the  terms 
of  the  contract  on  account  of  the  delay  in  the 
completion  of  said  building,  as  stated  in 
plaintiff's  petition.  Having  fully  replied, 
plaintiff  renews  his  prayer  for  Judgment." 

Thereupon  the  court  rendered  Judgment  for 
plaintiff  for  the  penal  sum  of  the  bond  to  be 
discharged  on  the  payment  of  the  damages 
assessed,  $1,062.38,  with  legal  Interest  there- 
on from  July  15,  1899. 

Defendants  filed  a  motion  for  new  trial, 
and  the  following  affidavit  in  support  there- 
of: "Robert  A.  Holland,  Jr.,  being  duly 
sworn,  on  his  oath  says:  He  is  one  of  the 
counsel  for  the  defendant,  the  National  Sure- 
ty Company,  in  said  cause  above  entitled, 
and  participated  in  the  trial  thereof  on  be- 
half of  the  said  defendant;  that,  had  oppor- 
tunity been  afforded,  said  defendant,  by  its 


attorneys,  could  have  submitted  to  the  court 
testimony  tending  to  show  that  certificates 
by  the  architect  required  by  the  contract 
mentioned  in  said  cause,  for  the  payment  of 
money  under  said  contract,  had  been  waived 
l>y  a  general  course  of  dealing  between  the 
parties  to  said  contract,  during  the  perform- 
ance thereof,  and,  had  the  allegations  stated 
in  the  amended  reply  been  made  of  record 
prior  to  the  hearing  of  the  evidence  In  said 
case,  tliat  this  defendant  would  have  offered 
evidence  to  the  court  tending  to  show  that 
the  making  of  certificates  for  payments  un- 
der said  contract  had  been  waived  by  a 
course  of  dealings  between  the  parties  to 
said  contract  This  aflSant  further  states 
that  the  proof  which  said  defendant  wonld 
have  submitted  In  that  behalf  consists  of  the 
oral  evidence  of  Charles  Dollman  and  Rnf- 
fln  A.  Smith,  and  afllant  believes  that  said 
facts  might  have  been  further  corroborated 
by  other  witnesses,  whose  names  affiant  Is 
unable  at  present  to  give,  and  by  the  deal- 
ings between  the  parties  to  said  contract 
This  affiant  further  states  that  this  defend- 
ant was  surprised  by  the  ruling  of  the  court 
permitting  an  amendment  of  said  reply  of 
plaintiff,  and  that  this  defendant  has  been, 
in  the  opinion  of  this  affiant,  prejudiced  and 
surprised  by  said  ruling  permitting  said 
amendment;  and  affiant  further  states  that 
no  opportunity  was  afforded  to  this  defend- 
ant to  introduce  evidence  as  aforesaid,  there- 
by to  meet  the  allegationB  in  the  plaintiff's 
amended  reply.  And  this  affiant  further 
states  that  the  said  defendant  had  opportu- 
nity l)een  afforded  by  the  court  could  and 
would  have  introduced  testimony  tending  to 
prove  that  prior  to  the  bringing  of  this  ac- 
tion demand  had  often  been  made  upon 
plaintiff's  assignor  for  payment  of  the  earn 
mentioned  in  plaintUTs  amended  reply,  and 
that  such  demands  could  have  been  proved 
by  the  witnesses  already  named,  and  by 
others,  as  this  affiant  has  been  informed  by 
some  of  said  witnesses;  and  this  affiant 
avers  that  the  said  defendant  was  surprised 
by  the  ruling  and  order  of  the  court  permit- 
ting the  amendment  of  said  reply,  and  be- 
lieves that  tills  defendant  was  prejudiced 
by  said  order.  And  further  affiant  saltb 
not  Robt  A.  Holland,  Jr.  Subscribed  and 
sworn  to  before  me  this  thirteenth  day  of 
July,  A.  D.  1900.  Henry  Troll,  Clerk  Circuit 
Court,  City  of  St  Louis,  State  Missouri 
[Seal.]" 

The  motion  was  overruled.  Defendant 
then  filed  a  motion  in  arrest  of  Judgment 
which  the  court  also  overruled.  Thereupon 
defendants  duly  apjtealed. 

R.  A.  Holland  and  B.  O.  Davidson,  ft>r  ap- 
pellants.   Lee  W.  Grant,  for  respondent 

BLAND,  P.  J.  (after  stating  the  facts).  1. 
Defendants  insist  that  the  motion  in  arrest 
should  have  been  sustained,  on  the  grrnind 
that  the  petition  failed  to  state  any  cause  t 
action.    Their  contention  Is  that  it  was  essei 
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tlal  to  tbe  petition  that  It  contain  an  allega- 
tion to  the  eSFect  that  the  plaintiff  or  his  as- 
signor had  performed  all  the  conditions  of  the 
contract  imposed  on  Warren.  The  rule  that 
requires  an  allegation  of  that  kind  In  an  ac- 
tion on  a  contract  applies  where  the  contract 
requires  something  to  be  done  by  the  plaintiff 
as  a  condition  precedent  to  his  demanding 
performance  of  the  contract  on  the  part  of 
the  defendant  Basye  v.  Ambrose,  32  Mo. 
484;  Pier  v.  Heiurlchoffen,  52  Mo.  333;  City 
of  St  Louis  T.  Cruikshanli,  16  Mo.  App.  496. 
But  the  role  has  no  application  to  suits  on 
contracts,  Trfaen  there  are  no  precedent  condi- 
tions to  be  performed  by  plaintiff  to  entitle 
him  to  demand  performance  by  the  defend- 
ant, nor  when  the  right  to  demand  perform- 
ance on  plaintiff's  part  must  be  preceded  by 
a  performance  of  a  part  or  the  whole  of  the 
contract  by  the  defendant  By  reading  the 
building  contract  Into  the  bond,  as  should  be 
done,  to  ascertain  the  full  scope  and  purpose 
of  the  bond,  it  will  be  seen  that  the  only 
obligation  resting  on  plaintiff  was  to  pay  the 
installments  of  the  contract  price  for  the  con- 
Btmctlon  of  the  building,  as  provided  in  arti- 
cle 9  of  the  contract  This  obligation  was 
not  a  certain  and  absolute  one  to  pay.  The 
maturity  of  the  payments  are  made  to  depend 
upon  performance  of  the  contract  by  Drfl- 
man  and  the  procurement  by  him  of  the  archi- 
tect's certificate  of  such  performance.  Roy 
T.  Boteler,  40  Mo.  App.,  loc.  cit  222.  The 
burden,  therefore,  to  show  that  plaintiff  or 
Warren  had  Tiolated  the  contract  in  this  re- 
spect was  on  the  defendants  to  show  that 
Doilman  had  procured  the  certiflcate;  that 
he  had  performed  the  work  under  the  contract 
which  entitled  him  to  payment.  By  their  an- 
swer the  defendants  set  out  the  stipulation 
In  the  contract  in  respect  to  payments,  and 
averred  breaches  thereof  on  the  part  of  War- 
ren. They  thereby  assumed,  and  rightfully 
assumed,  the  burden  of  proving  those  breach- 
es, and  that  plaintiff  had  not  performed  bis 
part  of  the  conti'act 

2.  It  is  Insisted  that  the  court  erred  in 
finding  there  was  no  unreasonable  delay  In 
paying  the  first  and  second  certificates  of  the 
architect  There  Is  not  a  word  of  evidence 
that  defendants  or  either  of  than  were  in  the 
least  prejudiced  by  the  few  days'  delay  In 
making  these  payments,  nothing  to  show  that 
they  suffered  any  loss  or  were  put  to  any 
expense  or  trouble  on  account  of  the  delay, 
and  we  think  the  court's  finding  on  this  issue 
was  eminently  just 

8.  The  finding  of  the  court  that  the  demur- 
rage of  910  per  day  for  delay  in  completing 
the  building  within  the  contract  time  was  liq- 
oldated  damages  is  assigned  as  error.  The 
mily  evidence  of  the  rental  value  of  the  prop- 
erty came  from  Warren,  who  placed  It  at 
$300  per  month.  On  this  evidence  the  stipu- 
lated damages  were  reasonable  and  Just,  and 
there  was  no  evidence  to  the  c<»itrary  which 
would  authorize  a  court  to  undo  the  agree- 


ment of  the  parties  that  $10  a  day  should  be 
regarded  as  liquidated  damages. 

4.  Defendants  by  separate  instructions  mov- 
ed the  cowrt  to  declare  the  law  to  be  that 
If  Warren  detained  ?389.73  of  the  contract 
price,  or  the  sum  of  $580  for  demurrage  on 
account  of  delay,  or  the  sum  of  $9.73  over 
and  above  the  demurrage  claimed,  he  could 
not  recover,  all  of  which  Instructions  the 
court  refused  to  give.  This  ruling  is  assign- 
ed as  error.  The  evidence  Is  all  one  way  that 
there  was  over  58  days'  delay  in  the  comple- 
tion of  the  building.  On  this  state  of  facts 
Warren  had  a  right  under  the  contract  to 
keep  back  the  demurrage.  In  doing  so  he 
kept  what  was  his  own,  what  belonged  to  him 
under  the  contract,  and  we  do  not  imderstand 
why  the  plaintiff  should  be  defeated  in  this 
action  for  the  reason  that  Warren  kept  his 
own  moneys  In  his  own  pocket  In  respect 
to  the  $9.73  over  and  above  the  demurrage 
that  was  confessedly  due  on  the  contract, 
Warren  offered  to  pay  it  on  May  18,  1899,  be- 
fore this  suit  was  begun,  but  defendants  for 
some  reason  declined  to  accept  it  They  are 
in  no  position  to  charge  Warren  with  a  de- 
fault In  respect  to  the  payment  of  this  trifling 
sum. 

5.  In  respect  to  the  amended  reply,  it  suf- 
fice to  say  that  the  amendment  was  entire- 
ly useless  and  unnecessary.  The  petition,  an- 
swer, and  reply  raised  every  Issue  upon  which 
any  evidence  was  heard  and  on  which  the 
court  made  a  finding. 

6.  Some  shadowy  objections  were  made  to 
two  questions  asked  the  witness  Smith  on 
cross-examination  that  were  overruled  by  the 
court  His  answers  to  these  questions  did  not 
elicit  the  evidence  probably  expected.  They 
were  not  prejudicial  to  the  defendants,  did 
no  harm,  and  furnish  no  ground  for  com- 
plaint 

We  discover  no  prejudicial  error  In  the 
record.  The  judgment  is  manlfestiy  for  the 
right  party,  and  is  afilrmed. 

KEITBUBN  and  GOODE,  JJ.,  '^ncur. 


DAVIS  et  al.  v.  MODERN  WOODMEN  OF 

AMERICA. 
(Ooort  of  Appeals  at  Kansas  Olty,  Mo.    April 

6,  1003.) 
vara  insurance— dtibi^-dbath  caused  bt 

VIOLATION   OF  LAW. 

1.  In  a  mutual  benefit  certiflcate  providing 
that  it  should  be  void  If  assured  should  be 
killed  In  a  "duel,"  the  word  "duel"  slKnified  a 
combat  resulting  from  prenrrangement,  and 
heuce  that  assured  was  killed  in  combat  did  not 
avoid  the  certificate,  in  the  absence  of  any  evi- 
dence of  prearran^ement. 

2.  Deceased,  seeing  a  neighbor,  with  whom 
he  had  long  iieen  on  bad  terms,  passing  in  the 
highway,  armed  himself,  and,  going  out,  had  a 
wordy  altercation  with  the  neighbor,  and,  after 
he  had  passed  on,  deceased  stationed  himself 
near  the  road,  and  waited  15  or  20  minutes  for 
the  neighlMir  to  return.  When  he  did  so,  both 
parties  fired,  and  deceased  was  killed.  Beld, 
that  in  awaiting  the  neighbor's  return  deceas- 
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ed  was  gailty  of  an  unlawfal  act,  avoidiug  a 
mutnal  benefit  certificate  conditioned  that  it 
should  be  void  If  deceased  was  Idlled  in  conse- 
quence of  a  Tiolation  of  law. 

Appeal  from  Circuit  Court,  Vernon  Coanty; 
H.  C.  nmmonds,  Judge. 

Action  by  Ila  Davis  and  others,  by  guard- 
ian, against  the  Modern  Woodmen  of  Amer- 
ica. From  a  Judgment  for  plaintiffs,  defend- 
ant appeals.    Reversed. 

King  &  Elliott  and  M.  T.  Jantury,  for  ap- 
pellant   Scott  &  Bowker,  for  respondents. 

ELLISON,  J.  Tills  action  is  based  on  a 
benefit  certificate  of  life  insurance  Issued  by 
defendant  to  John  W.  Davis  in  the  sum  of 
$3,000;  $1,000  for  the  benefit  of  his  wife, 
and  $2,000  for  his  surviving  children.  He 
died,  leaving  a  widow  and  two  children. 
The  widow  assigned  her  interest  to  the  chil- 
dren, and  they  are  the  plaintlfFs,  seeking  to 
recover  the  full  amount  of  the  certificate. 
They  obtained  Judgment  in  the  trial  court 

The  certificate  contained  two  provisions 
wMch  bear  upon  the  case:  They  were  that 
if  Davis'  death  "occurred  in  consequence  of 
a  duel,  or  of  any  violation  or  attempted  viola- 
tion of  the  laws  of  any  state  or  territory  of 
the  United  States,"  the  certificate  should  be- 
come void.  Davis  was  shot  and  killed  by 
one  L.  E.  Bryan  at  the  side  of  the  public 
road  in  front  of  his  bonse.  The  defense  to 
the  action  Is  based  upon  the  contention  that 
he  was  killed  either  in  a  duel  with  Bryan,  or 
while  engaged  in  a  violation  of  the  law  of  the 
state. 

1.  We  think  the  word  "duel,"  as  it  appears 
in  the  present  contract  was  used  In  its  ordi- 
nary signification,  and  with  the  meaning 
which  is  ordinarily  attached  to  the  term; 
that  is,  a  combat  with  deadly  weapons  be- 
tween two  persons  by  some  prearrangement 
and  understanding,  and,  perhaps,  with  some 
formality.  And  so  the  word  is  doubtless  un- 
derstood when  found  in  our  laws  placing  cer- 
tain disabilities  on  those  who  may  engage  in 
a  duel.  State  v.  Herrlott,  1  McMul.  126;  1 
Bouvier's  Law  Diet  The  evidence  in  the 
record  fails  altogether  to  show  tliat  the  en- 
counter between  Bryan  and  the  deceased  was 
of  such  character  as  to  be  classed  as  a  duel, 
and  we  therefore  reject  that  theory  of  de- 
fense. 

2.  We  have,  then,  only  to  consider  the 
other  cause  of  defense,  viz.,  that  the  deceased 
came  to  his  death  by  consequence  of  a  viola- 
tion of  the  law.  The  evidence  took  a  wide 
scope,  and  this  was  quite  natural  when  the 
character  of  the  diflSculty,  the  length  of  time 
it  had  been  brewing,  and  its  unfortunate 
ending  is  considered.  Davis  was  killed  by 
Bryan  early  in  the  morning  of  the  3d  of  July, 
1901.  The  evidence  shows  that  Bryan,  Davis, 
and  one  Chaney  were  farmers  living  in  the 
same  neighborhood  in  Vernon  county;  that 
Bryan  lived  on  a  public  road  running  east 
and  west  which  connected  with  a  road  run- 
ning north  and  soutli,  on  which  Davis  and 


Chaney  lived,  Bryan's  bouse  being  about 
three-fourths  of  a  mile  from  Davis';  and 
Chaney's  premises  and  pasture  gateway  be- 
ing short  distance  beyond  Davi#.  Shortly 
after  daylight  on  the  morning  of  the  3d  of 
July,  Bryan  discovered  tliat  one  of  his  moles 
was  missing.  He  saw,  by  tracks  in  the  mid- 
dle of  the  road,  that  it  had  gone  east  towards 
the  north  and  south  road.  He  (as  he  stated, 
supposing  it  had  been  stolen)  then  saddled  a 
pony,  got  bis  shotgun,  and  started  ont  ia 
hunt  of  the  mule.  He  traced  it  by  the  tracks 
north  on  the  north  and  south  road  past  the 
Davis  premises,  and  on  until  it  turned,  into 
the  gate  into  Chaney's  pasture.  He.  with 
Chaney's  assistance,  drove  it  out  Into  the 
road  headed  for  home;  he  following  on  the 
pony.  These  are  uncontroverted  facts,  and 
we  come  now  to  what  the  records  show  as 
to  acts  of  the  two  men  towards  each  other, 
and  which  resulted  In  Davis  being  killed. 
Davis  and  his  wife  were  at  the  breakfast 
table  that  morning  as  Bryan  was  coming 
north  on  the  road  approaching  their  bouse, 
and  Mrs.  Davis  saw  him  through  the  window 
as  he  came  riding  north,  and  saw  that  he  had 
a  gun.  She  called  her  husband's  attention, 
and  he,  too,  saw  him.  He  then  went  to  the 
front  door,  the  upper  half  of  which  was  ^aaa, 
looked  out,  turned  back,  and  got  Us  stiotgon, 
and  went  out  into  the  yard.  Bryan  testified 
that  he  (Davis)  hailed  him  in  a  "loud  and 
infuriated"  tone,  but  that  he  could  not  hear 
what  he  said,  but  that  Davis  followed  him  on 
up  the  road  towards  Chaney's  for  a  con- 
siderable distance.  Mrs.  Davis  stated  tibat 
when  her  husband  got  the  gun  and  went 
out  the  front  door  she  did  not  see  either  of 
the  men,  but  tliat  she  could  hear  that  they 
were  saj-ing  something  to  each  other.  After 
Bryan  had  gone  by,  and  was  In  Chaney's 
IMSture,  getting  the  mule,  Mrs.  Davis  went 
out  to  the  yard  gate,  and  found  that  her 
husband  was  at  the  big  gate  leading  Into 
the  lot,  and  he  came  down  to  where  she  was, 
but  It  is  not  known  what  they  said  together. 
She  then  returned  to  the  house  and  Davis 
to  the  lot  gate.  The  fences  along  this  road 
were  hedge,  and  Davis'  lot  gate  set  back  in 
a  recess  of  some  four  or  five  feet  bo  that  one 
standing  at  the  gate  would  be  at  least  par- 
tially bidden  from  the  view  of  one  coming 
along  the  road.  Here  Davis  waited  15  or 
20  minutes.  That  he  waited  for  Bryan's 
return  is  not  questioned.  When  he  did  re- 
turn along  the  road,  and  got  about  opposite 
to  where  Davis  was  standing,  each  began 
firing  at  the  other,  with  the  result  that  the 
shot  fired  by  Davis  tore  off  the  muscle  of 
Bryan's  arm,  and  the  shot  fired  by  Bryan 
struck  Davis  In  the  side,  from  which  he  died 
within  an  hour.  There  was  much  evldmce 
on  the  question  of  which  of  the  two  flred  the 
first  shot  And  so  a  great  deal  of  testimony 
was  given  as  to  threats  made  by  Bryan  be- 
ginning back  five  or  more  years,  when  Davis 
flred  at  him  with  a  pistol  and  assaulted  him 
with  a  knife  and  a  pick  ax.    Evidence  \nt 
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given  tending  to  show  that  Bryan  entertain- 
ed feelings  of  wicked  and  deep-seated  malice 
for  Davla,  and  that  he  rejoiced  over  having 
killed  blm.  Bryan  denied  the  threats  and 
the  expression  of  pleasure  at  having  killed 
him,  but  for  the  purpose  of  disposing  of 
the  case  we  will  assume  that  he  made  the 
threats,  and  that  bis  feelings  were  as  in- 
dicated by  some  of  the  witnesses.  We  will 
further  assume  that  when  he  came  upon 
Davis  on  his  return  from  Chaney's  be  fired 
the  first  shot,  and  thus  put  an  end  to  a  large 
part  of  the  argument  laid  before  us.  Tet, 
Tvith  all  this  conceded,  does  not  the  evidence 
which  remains  undisputed— in  fact,  the  evi- 
dence offered  by  plaintiffs— establish  that  Da- 
vis was  engaged  In  an  unlawful  act?  His 
conduct  from  the  time  he  saw  Bryan  riding 
along  the  puL'ic  road  in  hunt  for  the  mule 
until  he  was  shot  was  one  continuous  act. 
It  consisted  in  seeing  Bryan  riding  in  the 
public  road  which  led  by  bis  house  armed 
with  a  gun,  arising  from  the  breakfast  table, 
looking  out  of  the  front  door,  getting  his 
shotgun  and  going  out  Into  the  yard,  en- 
gaging In  a  word  controversy  with  Bryan, 
and  thence  going  to  the  gate  leading  from 
the  road  into  his  feed  lot,  and  there,  gun  in 
hand,  remaining  in  wait  for  Bryan's  return. 
There  Is  no  evidence  that  Bryan  did  anything 
to  excuse  Davis  in  doing  this.  Bryan  was 
engaged  In  hunting  his  mule,  and  must  have 
passed  on  by  the  Davis  place,  notwithstand- 
ing the  words  between  him  and  Davis;  for 
when  Mrs.  Davis,  hearing  the  talk  between 
the  men,  but  not  understanding  what  was 
Bald,  sent  her  daughter  out,  the  child  saw 
that  Bryan  was  near  to  Chaney's.  There  Is 
no  word  of  testimony,  and  nothing  upon 
which  to  base  a  reasonable  or  substantial  in- 
ference, that  Bryan  did  anything  to  Justify 
Davis  in  remaiidng  in  wait  for  him  armed 
for  a  deadly  conflict.  It  is  manifest  from 
the  testimony  in  behalf  of  plaintiffs,  allowing 
it  the  extrimest  limit  of  inference  within 
the  bounds  of  reason,  that,  but  for  the  un- 
warranted act  of  Davis  in  arming  himself 
and  going  out  to  molest  Bryan  by  word  or 
deed,  he  being  a  mere  traveler  on  the  public 
bighway,  no  difllculty  would  have  occurred. 
And  Davis  did  not  stop  at  that  Whatever 
may  have  been  said  between  them  relating 
to  a  personal  encounter,  Bryan  had  passed 
on,  and  no  difficulty  would  have  occurred  but 
for  Davis  taking  up  a  position  by  the  road- 
side, in  the  recess  of  bis  gateway,  and  re- 
maining in  wait  for  Bryan's  return.  These 
acts  of  Davis  were  unlawful— were  In  viola- 
tion of  the  law  of  the  state  and  of  his  con- 
tract with  this  defendant 

Let  It  be  supposed  that  Bryan  had  gone  so 
far  as  to  say  to  Davis,  when  he  came  out 
of  his  house,  that  he  (Bryan)  would  pass  back 
In  a  short  time,  and  that  If  he  would  remain 
outside  the  house,  he  would  kill  him.  There 
was  no  evidence  of  this,  and  we  make  use 
of  the  supposition  merely  by  way  of  illustra- 
tion.    Davis    accepted    the    proposition    (if 


made),  and  remained  outside  in  wait  for  the 
mortal  combat.  His  act  was  still  unlawful. 
It  would  have  been  a  voluntary  combat  with 
murder  at  the  door  of  the  survivor.  State  v. 
Underwood,  57  Mo.  40,  60.  And,  even  should 
we  go  so  far  as  to  allow  that  the  conflict 
between  the  two  men  was  sufficiently  sud- 
den to  relieve  the  survivor  of  murder,  yet 
he  would  at  least  be  guilty  of  manslaughter. 
State  V.  Davidson,  95  Mo.  155,  8  S.  W.  413; 
State  V.  Parker,  106  Mo.  223,  17  S.  W.  180. 
Confessedly,  Davis'  act  brought  about  his 
death,  but  plaintiffs  urge  that  such  act  was 
not  wrongful,  and  that  he  had  a  lawful  right 
to  arm  himself,  and  go  out  to  meet  Bryan, 
and  to  remain  out  to  meet  him  on  his  re- 
turn, in  order  to  prevent  blm  from  commit- 
ting some  trespass  or  offense  against  his 
property.  We  have  already  stated  that  there 
was  no  evidence  whatever  that  Bryan  had 
committed  a  trespass  on  his  property,  or 
had  threatened  to  do  so  on  his  return.  But, 
if  he  had,  such  act  or  threat  did  not  Justify 
Davis  in  arming  himself  with  a  deadly 
weapon  with  which  to  resist  It  One  may 
protect  his  property,  and  resist  a  trespass 
upon  it,  but  he  cannot  go  to  the  extent  of 
killing  the  trespasser;  and,  if  he  do  so,  he 
will  be  guilty  of  manslaughter.  State  v. 
Matthews,  148  Mo.  194-197,  49  S.  W.  1085, 
71  Am.  St  Rep.  594.  He  should  have  asked 
redress  of  the 'law,  and  not  gone  to  the  ex- 
tremity be  did.  And  so  plaintiffs  likewise 
insist  that  Davis  had  a  right  to  arm  himself, 
and  go  out,  and  remain  out,  even,  to  meet 
an  attack  from  Bryan.  The  case  of  State  v. 
Evans,  124  Mo.  410,  28  S.  W.  8,  Is  cited  in 
support  of  the  proposition.  That  case  Is, 
perhaps,  authority  to  sustain  the  act  of  a 
man  in  arming  himself  and  going  to  a  place 
(for  some  lawful  purpose)  where  his  enemy 
is  in  the  expectation  that  such  enemy  will  at- 
tack him.  But  It  by  no  means  supports  the 
idea  that  one  may  arm  himself  and  go  to  his 
enemy  for  the  purpose  of  being  attacked,  or 
himself  attacking  his  adversary.  Such  con- 
struction of  the  law  would  break  away  all 
barrier  to  mutual  murderous  combats.  In 
the  case  referred  to  the  defendant  went  Into 
a  field,  where  bis  adversary  was,  for  the  pur- 
pose of  getting  some  corn  for  his  hog.  He 
was  armed,  and  expected  that  his  adversary 
might  attack  him,  and  he  was  expecting  to 
resist  him  If  he  did.  He  did  not  go  to  the 
field  to  meet  his  adversary  for  the  purpose 
of  a  conflict,  but  he  went  for  the  lawful  pur- 
{Kise  of  getting  some  com;  while  in  this  case 
Davis,  armed  with  a  shotgun,  went  out  to 
meet  Brj-an  either  in  mutual  combat,  or  to 
resist  with  such  weapon  some  Imaginary  or 
real  trespass.  He  broke  the  law  in  either 
view,  and  thereby  broke  his  contract  with 
defendant,  and  the  beneficiary  cannot  re- 
cover. 

We  have  arrived  at  this  conclusion  after  a 
careful  consideration  of  the  evidence,  and 
after  having  given  to  that  in  behalf  of  the 
plaintiffs   every   legitimate  Inference   which 
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reason  or  tbe  law  permits,  and,  In  conae- 
auence,  we  must  hold  that  defendant's  per- 
emptory instructlou  should  have  been  given. 
The  Judgment  Is  reversed.    All  concur. 

On  Behearlng. 
(April  27,  1903.) 
In  supxwrt  of  a  motion  for  rehearing  our 
attention  has  for  the  Orst  time  been  called 
to  tbe  cases  of  Harper's  Adm'r  v.  Ins.  Co., 
18  Mo.  109,  and  Overton  v.  Ins.  Co.,  39  Mo. 
122,  90  Am.  Dec.  455.  The  foregoing  opinion 
In  no  way  conflicts  with  those  cases.  It  is 
true  that  Judge  Scott,  because  of  the  clause 
in  that  policy  (not  found  In  the  one  in  con- 
troversy), viz.,  "If  the  party  shall  die  by  tbe 
hands  of  Justice,"  remarked  that  such  words 
showed  the  parties  to  have  meant  by  the 
succeeding  words,  "in  the  known  violation 
of  any  law,"  that  the  policy  would  not  be 
avoided  unless  the  killing  of  the  insured  was 
Justifiable.  Notwithstanding  that  expression, 
no  one  would  contend  that  it  was  meant  to 
say  that.  If  the  Insured  met  his  death  In  a 
mutual  murderous  combat,  he  would  not 
avoid  the  policy,  although  his  kilUBg  was 
not  Ji&tlflable.  If  two  start  out  to  meet, 
each  bent  on  murdering  the  other,  tbe  kill- 
ing of  either  would  not  be  Justifiable,  and 
yet  each  would  be  guilty  of  a  felony— one 
of  actual  murder  and  the  other  of  an  attempt 
to  murder.  That  this  is  the  correct  view  of 
that  decision  is  shown  by  tbe  statement  of 
the  Judge  that  the  clause  of  the  policy  now 
In  controversy  covered  thosd  instances  In 
which  the  Insured  died  in  the  commission  of 
a  felony.  That  Davis  was  committing  or  did 
commit  a  felony  when  he  met  his  death  we 
think  is  sufficiently  demonstrated  by  the  facts 
stated  In  the  opinion.  Tbe  Overton  Case  de- 
cides that,  where  the  Insured  met  his  death 
in  an  encounter  snch  as  that,  if  he  had  killed 
his  adversary,  he  would  have  been  Justified, 
the  terms  of  the  policy  were  not  violated. 
But  no  one  could  say  that.  If  the  effect  of 
the  shots  exchanged  by  Bryan  and  Davis  had 
been  Just  the  reverse  of  what  they  were, 
Davis  would  have  been  Justified  and  exoner- 
ated In  the  eye  of  the  law.  If  we  could  find 
ourselves  supported  by  the  law,  we  would 
readily  lend  our  aid  to  these  children  In  their 
effort  to  sustain  the  policy.  But,  finding  no 
legal  Justification  for  the  Judgment,  we  must 
overmle  tbe  motion,  and  order  Its  reversal 
All  concur. 


DUCKBTT  V.  KEET  &  BOUNTREB  DRY 
GOODS  CO.  et  al.» 

(Court  of  Appeals  at  Kansas  City,  Mo.    April 
6,  1903.) 

TAKINO   POSSESSION    UNDER    MORTQAOB— BS- 
TOPPBL  TO  CLAIM  PLEOOE. 

1.  Where  a  creditor  took  possession  of  goods 
under  a  mortgage,  and  notified  the  world  to 

•Rabeuing  denied  April  27,  UOt. 


that  effect  by  a  written  notice  on  the  door  «C 
the  store,  he  could  not,  on  discovering  that  his 
mortgage  was  void  as  to  other  creditors,  claim 
that  ae  took  possession  under  a  pledge. 

Appeal  from  Circuit  Court,  Barton  CooDty; 
H.  C.  Timmonds,  Judge. 

Action  for  conversion  by  A.  J.  Dackett 
against  the  Keet  &  Rountree  Dry  Goods  Com- 
pany and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.    Reversed. 

Mann,  Sebree  &  Farrlngton  and  W.  D.  Tat- 
low,  for  appellants.  Tburman,  Wray  &  Tim- 
monds, for  respondent 


BROADDUS,  J.  This  case,  substantially, 
was  before  this  court  on  a  former  occasion, 
under  the  title  of  Keet  &  Rountree  Dry  GkMds 
Company,  Appellant,  v.  T.  L.  Brown,  Jr„  De- 
fendant (A.  J.  Ducl^ett,  Interpleader,  Be- 
spondent),  and  will  be  found  reported  In  T3 
Mo.  App.  245.  For  convenience,  and  to  avoid 
repetition,  we  adopt  the  statement  made  by 
Judge  GUI  In  that  case. 

It  is  claimed  by  respondent  that  tbe  aspect 
of  tbe  case  is  different  from  what  It  formerly 
appeared.  We  will  call  attention  to  this  dif- 
ference. On  the  former  appeal  the  case  was 
reversed  and  remanded,  whereupon  respond- 
ent dismissed  his  Interplea  thoetn,  and 
brought  this  suit  for  conversion.  On  hla  in- 
terplea In  that  case,  plaintiff  claimed  tbe 
goods  in  controversy  on  the  g^round,  as  shown 
by  the  record,  that  be  was  entitled  to  tbem 
by  virtue  of  bis  mortgage,  and  by  reason  of 
the  fact  that  they-  were  turned  ov«'  to  talm 
as  a  pledge  to  secure  certain  indebtedness. 
This  court  held  that  "a  mortgage  which  has 
been  withheld  from  record  in  such  way  as  to 
render  it  invalid  as  against  creditors  will 
not  be  validated  as  to  Intervening  creditors  by 
filing  it  of  record  and  taking  possession  there- 
under." And  In  speaking  of  plalntUTs  claim 
under  a  pledge,  the  court  used  the  following 
language,  viz.:  "The  suggestion  in  brief  for 
Interpleader  that  the  latter  did  not  take  pos- 
session under  his  mortgage,  but,  rather,  un- 
der an  independent  agreement  for  a  pledge 
made  between  him  and  Brown,  •  •  •  i» 
opposed  by  all  the  evidence  and  the  conduct 
of  the  parties  at  the  time,  as  will  be  seen  by 
reference  to  the  facts  set  out  in  our  state- 
ment" The  defendant  contends  that  tbe 
statement  of  the  court  quoted  constitiites  a 
finding  on  the  issue,  and  is  therefore  re*  ad- 
Judicata. 

On  the  trial  of  this  case,  plaintiff  was  asked: 
"What  did  you  do  when  you  took  charge  of 
the  goods?  By  what  authority  did  yoa  take 
charge?  Answer.  By  authority  ot  Brown 
turning  the  goods  over  to  me.  The  building 
was  mine.  I  think  it  was  pretty  good  anthor- 
Ity.  Question.  Did  he  give  them  absolutely 
In  payment  of  the  debt?  Were  they  your 
goods?  Answer.  He  said  be  wanted  the 
goods  to  pay  the  debts  so  far  as  they  would 
go.  He  did  not  want  me  to  have  a  cent  more 
than  Just  what  was  coming  to  me.    No  ar- 
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thoee  goods  by  virtue  of  the  chattel  mortgage? 
Answer.  No,  sir;  I  did  not  80  understand  It." 
He  then  states  that,  after  taking  possession. 
Brown  talked  with  Young,  who  bad  drawn 
the  mortgage,  whose  advice  was  that  a  notice 
be  pnt  on  the  door  of  the  building  that  con- 
tained the  goods  that  he  had  taken  possession 
of  them  under  his  mortgage.  Young  also  ad- 
vised him  to  go  to  Greenfield  and  have  bis 
mortgage  recorded.  He  was  also  asked:  "Did 
you  liave  any  idea  that  your  mortgage  was 
defective  in  any  way?"  To  which  he  answer- 
ed: "I  never  regarded  the  mortgage  as 
amounting  to  anything  between  anybody  ex- 
cept me  and  Brown.  I  did  not  suppose  that 
I  would  ever  have  any  use  for  the  mortgage 
whatever."  There  is  nothing  in  this  testi- 
mony to  which  our  attention  has  been  called 
that  would  In  the  least  tend  to  show  that 
plaintiff  claimed  the  goods  in  the  way  of  a 
pledge.  What  was  said  by  Brown  does  not 
show  that  they  were  turned  over  to  him  for 
any  other  purpose  than  as  stated— that  he 
should  proceed  In  whatever  way  he  tboughO 
best  And  the  result  showed  that  he  thought 
best  to  base  bis  claim  to  the  possession  of 
tbe  goods  under  his  mortgage,  and  notified  the 
world  to  that  eftect  by  the  vtrritten  notice 
placed  upon  the  door  of  the  store  building. 
And  he  ought  not  to  be  permitted  to  belie  the 
plain  purport  of  his  own  act  by  the  subter- 
fuge of  saying  that  he  did  not  understand  he 
was  taldng  possession  under  his  mortgage,  as 
he  had  never  considered  It  as  amounting  to 
anything  except  as  between  himself  and 
Brown,  the  mortgagor.  If  such  a  course 
should  be  encouraged,  it  would  afford  a  pre- 
text for  fraud.  It  Is  true  that,  as  a  rule.  It 
Is  legitimate  to  Inquire  into  the  motives  of 
men  In  explanation  of  their  actions,  but  such 
Inquiries  should  not  be  permitted  aliunde  In 
cases  where  the  motive  Is  so  plainly  apparent 
from  the  act  itself  that  but  one  legitimate  con- 
clusion can  be  entertained.  And  it  is  a  fa- 
miliar rule  that  the  Intent  with  which  one 
does  an  act  is  presumed  to  be  that  which  was 
Its  natural  consequence.  As  has  been  said, 
it  allows  a  party  to  a  suit  to  play  fast  and 
loose  with  the  courts.  And  no  stronger  exam- 
ple could  be  presented  than  that  of  the  atti- 
tude of  the  plaintiff  in  this  case.  After  hav- 
ing been  defeated  in  his  claim  that  he  took 
possession  under  his  mortgage,  he  resorts  to 
the  only  alternative  left  to  him,  and  Is  now 
seeking  to  recover  on  the  ground  that  be 
took  xKwsession  of  the  goods  under  a  pledge 
for  tbe  payment  of  his  debt.  We  are  still  of 
tbe  same  opinion  entertained  In  tbe  former 
case— that  all  the  facts  and  circumstances 
sbow  that  plaintiff  did  not  take  possession  of 
tbe  goods  under  an  Independent  agreement 
tor  a  pledge  between  himself  and  Brown. 

Tbe  cause  Is  reversed,  with  directions  to 
enter  a  Judgment  for  the  defendants  for 
costs.    All  concur. 


CO.* 

(Court  of  Appeals  at  EJiusas  City,  Mo.    April 
6,  1903.) 

CONNECTINO  CARRIERS  —  LIABIUTT  OP  INI- 
TIAL CARRIER  —  CONTRACT  FOR  THROUGH 
SHIPMENT— EVIDENCE  —  SUFFICIENCY  —  AU- 
THORITY OF  STATION  AGENT  —  INFERENCE 
OF  AUTHORITY— PREVIOUS  DEALJNOS. 

1.  Id  an  action  against  a  railroad  company 
for  injury  to  cattle,  caused  b^  delay  of  the 
connecting  carrier  in  forwardme  the  cattle 
from  the  point  of  intersection  with  defendant's 
road,  plaintiff's  evidence,  showing  that  the  con- 
tract of  shipment  made  with  defendant's  agent 
provided  in  express  terms  for  a  through  ship- 
ment to  a  point  on  the  intersecting  line,  was 
Butlicient  to  sabmit  the  issue  of  the  terms  of 
the  contract  to  the  jury. 

2.  A  station  agent's  anthority  to  bind  a  rail- 
road in  a  contract  of  carriage  to  a  point  on  the 
line  of  a  connecting'  carrier  must  be  proved  in 
order  to  bold  his  company  liable  for  loss  or 
damage  occurring  on  tbe  line  of  the  connecting 
carrier. 

3.  The  authority  of  a  station  agent  to  bind 
a  railroad  on  a  contract  of  carriage  to  a  point 
beyond  its  terminus  may  be  inferred  from  a 
previous  course  of  dealing  between  the  shipper 
and  the  carrier. 

4.  In  an  action  against  a  railroad  company 
for  injury  to  cattle  caused  by  delay  of  the  con- 
necting carrier,  plaintiff's  evidence  showing  pre- 
vious contracts  made  with  defendant's  station 
agents  for  shipment  of  cattle  to  points  on  con- 
necting lines,  which  contracts  had  been  carried 
out  by  defendant,  was,  in  the  absence  of  knowl- 
edge by  plaintiff  that  defendant's  agents  were 
forbidden  to  enter  Into  such  contracts,  suffl- 
cieut  to  submit  the  issue  of  agent's  authority 
to  enter  into  the  contract  to  the  jury. 

Appeal  from  Circuit  Court,  Daviess  Coun- 
ty. 

Action  by  Robert  I<.  Faulkner  against  the 
Chicago,  Rock  Island  &  Pacific  Railway 
Company.  From  a  Judgment  setting  aside  a 
verdict  for  defendant  and  granting  a  new 
trial,  defendant  appeals.    Affirmed. 

W.  F.  Evans,  H.  C.  McDongal,  and  Frank 
P.  Sebree,  for  appellant  J.  T.  De  Vorss  and 
Hamilton  &  Dudley,  for  respondent 

SMITH,  P.  J.  The  plaintiff  shipped  from 
Altamont,  a  station  on  the  line  of  defendant's 
railway  in  this  state,  a  car  load  of  Hereford 
cattle,  the  destination  of  which   was  Chil- 
dress, by  the  way  of  Bowie,  another  station  on 
that  part  of  defendant's  said  railway  line 
which  extends  Into  the  state  of  Texas.    Chil- 
dress is  a  station  on  the  Ft  Worth  &  Denver 
Railway  160  miles  west  of  Bowie,  the  static 
where  tbe  latter  railway  Intersects  the  r 
fendant's  line.    The  cattle  arrived  at  Bo 
In  a  reasonably  good  condition,  but  werv 
layed  there  for  something  like  19  hour 
fore  tbe  Ft  Worth  &  Denver  Railway 
receive  or  haul  them.    During  the  dr 
cattle  remained  In  the  car  of  the  de 
as  It  had  no  pens  or  other  facilities 
taking  care  of  northern  cattle  whei 
from  its  cars  for  the  purpose  of 
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watered,  and  rested.  The  cattle,  in  anch  cir- 
Tumstancea,  were  very  Indifferently  cared  for, 
and,  as  a  consequence  thereof,  It  la  claimed 
they  were  very  much  Injured;  one  or  two  of 
them  dying  after  their  arrival  at  destination. 
This  action  was  brought  against  the  defend- 
ant, the  receiving  carrier,  for  the  damages 
that  resulted  from  the  injury.  There  was  a 
trial  by  a  jury,  and  at  the  conclusion  of  all 
the  evidence  the  court,  by  an  Instruction,  de- 
clared that  upon  the  pleadings  and  evidence 
the  plaintiff  was  not  entitled  to  recover,  stat- 
ing at  the  time,  as  appears  from  the  record, 
that  the  reason  for  so  doing  was  that  the 
plaintiff  had  adduced  no  evidence  tending  to 
prove  that  the  defendant's  station  agent  at 
Altamont  was  authorized  to  enter  Into  a  con- 
tract from  that  station  to  Childress,  In  the 
state  of  Texas.  The  verdict  was  returned 
for  the  defendant. 

The  evidence  was  conflicting  as  respects 
the  terms  of  the  contract  of  shipment  entered 
into  between  the  plaintiff  and  defendant,  but 
the  plaintiff's  evidence  abundantly  shows 
that  the  contract  tn  express  terms  provided 
for  the  shipment  from  Altamont  to  Childress, 
In  the  state  of  Texas,  a  station  on  the  Ft 
Worth  &  Denver  Railroad,  and  not  on  the 
line  of  the  defendant's  railway.  It  was  am- 
ple to  carry  the  case  to  the  Jury  on  that  is- 
sue. It  was  decided  In  Grover  v.  Railroad, 
70  Mo.  672,  86  Am.  Rep.  444,  that  a  freight 
agent  of  a  railway  company,  who  was  not 
only  unauthorized,  but  expressly  forbidden, 
to  make  a  contract  for  the  transportation  of 
freight  beyond  its  line,  could  not  bind  it  by 
doing  so.  Prima  facie  a  station  agent  can 
only  bind  the  company  In  contracts  of  car- 
riage to  the  end  of  Its  road.  When  a  writ- 
ten contract  entered  Into  by  a  station  agent 
of  a  railway  company  for  the  carriage  of 
property  to  a  point  beyond  the  end  of  the 
line  of  such  company  Is  relied  on,  it  is  nec- 
essary to  adduce  some  evidence  tending  to 
prove  that  the  agent  had  authority,  express 
or  Implied,  to  enter  into  the  contract,  before 
it  will  bind  the  company.  Grover  v.  Rail- 
road, ante;  Baker  v.  Railway,  91  Mo.  152,  8 
S.  W.  486;  Patterson  v.  Railway,  47  Mo. 
App.  570;  Mlnter  v.  Railway,  66  Mo.  App. 
282;  White  v.  RaUway,  19  Mo.  App.  410; 
Turner  ▼.  Railway,  20  Mo.  App.  632;  Orr  v. 
Railway,  21  Mo.  App.  336.  There  may  be 
facts  from  which  the  authority  of  the  agent 
to  bind  the  carrier  In  contracts  for  carriage 
beyond  the  end  of  the  line  of  Its  road  may 
be  inferred— as,  for  Instance,  from  the  hold- 
ing of  itself  out  as  a  common  carrier  to  a 
point  beyond  the  end  of  Its  line,  or  from  the 
previous  dealings  between  the  shipper  and  the 
carrier,  and  the  like.  In  the  present  case  the 
plaintiff  had  contracted  with  defendant's  sta- 
tion agents  for  numerous  shipments  of  cat- 
tle to  points  In  Texas,  not  on  defendant's  line, 
but  on  other  lines  of  railway  connecting  with 
it  In  that  state.  These  contracts,  it  appears, 
had,  without  exception,  been  carried  out  by 


the  defendant  It  appears  that  the  pbdntifF 
was  not  apprised  of  the  fact  that  the  defend- 
ant's station  agents  were  forbidden  to  enter 
Into  contracts  for  carriage  beyond  the  end  of 
Its  lines  of  road.  The  evidence  of  the  pre- 
vious dealings  between  the  plaintiff  and  de- 
fendant in  respect  to  the  shipments,  made 
over  the  lines  of  the  latter  to  points  on  the 
lines  of  other  railways  connecting  wltli  it 
under  contracts  entered  Into  by  its  station 
agents  with  the  latter,  we  must  think  was 
suflldent  to  carry  the  case  to  the  Jury  apon 
the  issue  of  the  agent's  authority  to  enter  in- 
to the  contract  in  the  present  case. 

It  results  that  the  court  did  not  err  In  Its 
action  setting  aside  the  verdict  and  granting 
a  new  trial,  and  accordingly  the  Judgment 
will  be  affirmed.    All  concur. 


HAX  et  al.  v.  BURNBS  et  aL« 

(Court  of  Appeals  at  Kausaa  City,  Mo.    April 
6,  1903.) 

PARTNERSHIP  —  ARTICLES  —  CONSTRUCTION— 
DEATH  OF  PARTNER— DISSOLUTION— GUAR- 
ANTY—BBTATB  OF  OBCBASBD  PARTNKB— 
CONTRIBUTION. 

1.  A  partnership  contract  for  the  operatkm 
of  a  private  bank  provided  that,  in  case  of  the 
death  of  one  of  the  partners,  the  firm  should 
be  continued  by  the  Burviving  partners  and  the 
admiuistrator  or  executor  of  the  deceased  until 
the  expiration  of  the  tiioe  agreed  on.  Prior 
to  the  expiration  of  the  contract  it  was  extend- 
ed for  another  period,  which  extension  author- 
ized a  majority  of  the  stockholders  of  the  firm 
to  convert  the  same  into  a  banking  corpora- 
tion. Such  corporation  was  subsequently  form- 
ed after  the  death  of  one  of  the  partners,  and 
the  assets  of  the  firm  assigned  to  the  corpora- 
tion, among  which  was  a  note  which  the  firm 
guarantied.  The  estate  of  the  deceased  part- 
ner received  its  share  of  the  stock  of  the  coi^ 
poration,  and  made  no  objection  to  its  org»ni- 
eation  or  the  transfer  of  its  assets.  HM,  that 
the  firm  was  not  dissolved  by  the  death  of  such 
partner,  and  hence  his  estate  and  the  distribu- 
tees thereuuder  were  bound  to  contribute  its 
share  of  the  amount  which  the  firm  was  re- 
quired to  pay  by  virtue  of  its  guaranty  of  aoch 
note. 

Appeal  from  Circuit  Court  Buchanan  Coun- 
ty; W.  K.  James,  Judge. 

Action  by  Louis  W.  Hax  and  others,  as  ad- 
ministrators of  the  estate  of  Louis  Hax,  de- 
ceased, against  Mary  S.  Humes  and  otbera. 
From  a  Judgment  in  favor  of  defendants, 
plaintiffs  appeal.    Reversed. 

Johnson,  Rusk  &  Strlngfellow,  for  appel- 
lants.   Brown  &  Dolman,  for  respondents. 

ELLISON,  J.  This  action  is  for  contribu- 
tion. The  trial  court  made  a  finding  of  facts, 
and  thereupon  declared  the  law  thereon  to  be 
that  plaintUfs  could  not  recover.  The  action 
arises  on  a  contract  of  guaranty,  whereby  a 
partnership,  of  which  defendants'  ancestor  is 
alleged  to  have  been  a  member,  guarantied 
the  payment  of  two  certain  pnxnissory  notes 
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to  be  as  follows: 

On  the  2Tth  of  June,  1883,  Louis  Hax  (whose 
adminlBtrators  are  tbe  plaintiffs),  James  N. 
Bumes  (whose  heirs.  Including  the  administra- 
tor of  one  of  them  who  Is  dead,  are  the  de- 
fendants), S.  A.  Walker,  and  John  Calhoun, 
by  written  agreenient  of  that  date  formed  a 
partnership,  for  a  period  of  five  years,  for 
the  purpose  of  doing  business  as  a  private 
bonk  under  tbe  name  of  "Schuster,  Has  & 
Co."  Of  this  partnership  James  N.  Bumes 
owned  23  per  cent  The  contract  of  partner- 
ship contained  tills  provision:  "In  case  of 
the  death  of  any  one  of  the  partners  during 
the  continuance  of  this  contract,  the  busi- 
ness shall  not  on  account  thereof  be  discon- 
tinued, but  the  Interest  of  said  partner  shall 
be  kept  In  the  business  and  the  same  shall  be 
continued  by  the  surviving  partners,  and  the 
administrator  or  executor  of  such  deceased 
until  the  expiration  of  tbe  time  agreed  upon." 
On  the  12th  of  Jime,  1888,  shortly  before  such 
contract  exphred,  it  was  extended  In  writing 
for  another  period  of  five  years,  which  exten- 
sion contained  a  provision  that  a  majority  of 
tbe  stockholders  might  convert  the  partner- 
ship into  a  banking  corporation  at  any  time 
they  deemed  it  practicable.  It  is  alleged  by 
piaintlfts  that  all  the  partners  signed  this  ex- 
tension, but  defendants  deny  that  James  N. 
Bumes  signed  it  A  few  months  after  the 
date  of  this  extension,  on  January  29,  1889, 
Bumes  died,  his  widow  (tbe  defendant  Mary) 
becoming  bis  administratrix,  and  a  few 
months  after  his  death  the  surviving  partners 
converted  the  partnership  into  a  national 
bank  known  as  tbe  "Scbuster-Hax  National 
Bank,"  with  a  capital  stock  of  $500,000,  of 
-which  stock  the  Bumes  estate  took  $50,000. 
At  the  organization  of  this  bank  the  partner- 
ship transferred  its  assets,  including  two 
notes  made  to  it  by  Ketchum  as  aforesaid— 
tbe  notes  upon  which  this  controversy  Is 
foimded— to  such  national  bank,  and  upon 
which  tbe  following  written  indorsements 
were  made:  "For  value  received  we  hereby 
assign  the  within  note  and  guarantee  pay- 
ment of  same  at  maturity  or  at  any  time 
thereafter,  waiving  demand,  protest  and  no- 
tice of  non-payment  [Signed]  Schuster,  Hax 
&  Co."  The  partnership  received  of  the  na- 
tional bank,  for  this  transfer  of  Its  business 
and  assets,  $50,000,  representing  its  capital, 
$(K),000  for  its  surplus,  and  $50,000  for  Its  good 
will;  making  a  total  of  $160,000.  Ketchum 
died,  and,  his  estate  proving  to  be  insolvent, 
plaintiffs'  intestate,  Louis  Hax,  was  compell- 
ed to  pay  the  note  tmder  the  guaranty  afore- 
said, and  they  thereafter  Instituted  this  ac- 
tion. Defendant  Mary  S.  Bumes,  as  admin- 
istratrix of  the  Bumes  estate,  never  took  ac- 
tive or  affirmative  part  in  the  management  or 
direction  of  tbe  partnership,  her  passive  con- 
duct probably  resulting  from  the  fact  that 
the  Burnes  estate  organized  itself  into  a  c<M> 
poratlon  (tbe  heirs  being  tbe  stockholders) 
73  S.W.— 60 


of  this  action. 

On  the  foregoing  facts  we  condnde  tliat 
the  trial  conrt  should  have  found  for  the 
plaintiffs  instead  of  defendants.  Ordinarily, 
the  death  of  a  partner  puts  an  end  to  the 
partnership,  except  for  certain  necessary  pur- 
I>oseB  in  winding  up  its  affairs.  Tbe  prosecu- 
tion of  further  partnership  business  is  not 
permissible.  But  a  partner  may  by  contract 
provide  for  a  continuation  of  the  partnership 
business  after  his  death,  and  that  the  interest 
of  his  estate  therein  shall  not  cease.  Ed- 
wards v.  Thomas,  U6  Mo.  468;  Bank  v.  Tracy, 
77  Mo.  694.  Tbe  above-quoted  provision  of 
the  contract  of  partnership  undoubtedly  pro- 
vided for  a  continuation  of  the  partnership. 
It  prevented '  the  ordinary  result  of  dissolu- 
tion of  the  partnership  which  otherwise  would 
have  followed  the  death  of  Burnes.  The  ex- 
tension of  this  contract  contained  an  addi- 
tion to  the  contract  Itself,  wherein  It  was  pro- 
vided that  the  partnership  might  be  convert- 
ed Into  a  corporation  (state  or  national)  when- 
ever a  majority  of  the  stockholders  so  de- 
cided. Tbe  partnership  merged  Itself  into  a 
corporation  bank,  at  great  profit  to  the  part- 
ners on  tbe  amounts  originally  put  in  by 
tbem.  In  nuiking  the  transfer  of  its  assets, 
the  partnership  guarantied  the  payment  of 
the  Ketchum  notes  as  stated.  We  believe  it 
to  be  clear  that  it  had  the  power.  In  view  of 
the  facts  stated,  to  make  this  guaranty.  But, 
in  addition  to  the  original  power,  under  the 
facts  it  appears  that  neither  the  Burnes  es- 
tate nor  any  of  the  heirs  ever  objected  to  the 
transfer.  They  received  the  benefits  and 
profits  of  the  transaction,  and  Joined  in  the 
association  which  made  up  the  corporation 
bank,  taking  a  large  portion  of  its  stock. 

The  briefs  and  arguments  of  counsel  would 
Indicate  that  tbe  court  considered  tliat  tbe 
surviving  partners  could  not  under  the  terms 
of  the  contract  of  partnership  and  Its  provi- 
sions of  extension,  enter  into  or  merge  into 
the  national  bank  corporation.    Suppose  this 
should  be  conceded,  it  would  not  affect  the 
result  whicb   we  think   sbould   have  been 
reached  in  the  trial  court    Tbe  fact  remains 
that  the  partnership  survived  tbe  death  of 
Bumes.    It  had  the  power  to  transact  part- 
nership business  as  before  his  death.    This 
power  included  the  right  to  guaranty  the  col- 
lection of  an  asset  which  it  assigned  for  - 
valuable  consideration,  a  consideration  whl( 
was  received  and  accepted  by  the  men>b 
of  the  partnership,  including  those  who  ' 
ceeded  to  Burnes'  interest. 

But  it  is  said  by  defendants  that  th 
dence  failed  to  show  that  Burnes  slgr 
extension.    The  conrt  found  that  he  ' 
we  believe  there  was  ample  evidence 
to  support  tbe  finding. 

Our  conclusion  is  that  the  Judgn^ 
be  reversed,  and  tbe  cause  reman<' 
rections  to  enter  Judgment  for  t' 
Tbe  other  Judges  concur. 
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EIGB  BEOS.  &  NIXON  t.  NATIONAL 
BANK  OF  COM&IEBCB.* 

(Court  of  Appeals  at  Kansas  0it7,  Mo.    April 
6,  1908.) 

INDEMNITY  CONTRACT— PROTECTION  AGAINST 
DAMAGES  FOR  TRESPASS. 

1.  Where  plaintiffs,  icnowing  that  their  chat- 
tel mortgagor  was  insolTent,  seized  certain 
mortgaged  cattle,  and  also  other  cattle,  which 
they  knew  did  not  bear  the  mortgagor's  brand, 
and  afterward  delivered  such  other  cattle  to 
defendants,  who  were  also  creditors  oi  the 
mortgagor,  on  defendants'  agreement  to  in- 
demnify plaintiffs  if  they  Aould  be  sued  for 
the  cattle  not  belonging  to  the  mortgagor  the 
contract  of  indemnity  was  void,  because  pro- 
riding  for  protection  against  plaintiffs'  onlaw- 
fnl  act  in  seizing  the  cattle  not  belonging  to 
the  mortgagor. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; James  Gibson,  Judge. 

Action  by  Rice  Bros.  &  Nixon  against  the 
National  Bank  of  (Commerce.  From  a  judg- 
ment for  defendant,  plaintiffs  appeal  Affirm- 
ed. 

John  Burgin  and  Beardaley,  Gregory  & 
Klrsbner,  for  appellants.  Elijah  Robinson, 
for  respondent 

ELLISON,  J.  Tbls  l8  an  action  on  a  con- 
tract of  Indemnity.  At  the  close  of  the  evi- 
dence for  plaintiffs.  In  consequence  of  the  ml- 
ing  of  the  trial  court,  they  were  compelled  to 
take  a  nonsuit,  and,  failing  to  have  It  set 
aside,  hare  come  here  for  relief. 

The  substance  of  plaintiffs'  petition,  and 
upon  which  they  depend  for  a  cause  of  action, 
is  that  in  Norember,  1898,  they  shipped  from 
the  interior  of  the  state  of  Kansas  to  Kansas 
City,  Mo.,  a  large  lot  of  cattle  belonging  to 
them;  that  on  arrlring  at  Kansas  City  they 
discovered,  for  the  first  time,  that  128  head 
of  'these  were  not  theirs;  that  they  likewise 
learned  of  a  number  of  claimants  to  them,  each 
claiming  adversely  to  the  other,  among  whom 
was  defendant;  that  It  was  thereupon  agreed 
between  them  and  defendant  that.  In  consid- 
eration of  their  turning  the  cattle  orer  to  de- 
fendant, the  latter  would  indemnify  and  pro- 
tect them  against  damages  by  reason  of  their 
act;  that  thereafter  another  claimant  to  said 
cattle  brought  his  action  against  plaintiffs 
and  others  In  a  court  of  competent  Jurisdiction 
in  Kansas,  wherein,  among  other  allegations, 
he  charged  plaintiffs  vrlth  having  converted 
said  cattle  to  their  own  use;  that  afterwards 
Judgment  for  damages  for  the  value  of  the 
cattle  was  obtained  against  plaintiffs;  that 
they  duly  notified  defendant  of  the  institution 
of  such  suit,  and  demanded  of  it  that  It  de- 
fend said  action,  which  it  failed  to  do;  that 
afterwards  plaintiffs  were  compelled  to  and 
did  pay  such  judgment. 

The  facts  developed  at  trial,  so  far  as  is 
necessary  to  state.  In  view  of  our  conclu- 
sion, are  that  one  (jillet,  who  was  a  large  cat- 
tle dealer  tn  Kansas,  was  largely  Indebted  to 

•RebMrtng  denied  April  17,  1901. 


a  number  of  persons,  several  being  bankers 
and  others  commlssionmen  In  Kansas  Cfty, 
Mo.  It  appears  to  have  become  suddenly- 
known  that  he  was  Insolvent  Among  otbers, 
plaintiffs  and  defendant  were  bis  creditors, 
each  claiming  mortgage  liens  on  certain  of  his 
cattle.  When  plaintiffs  were  advised  of  Oil- 
let's  condition  they  Immediately  sent  an  em- 
ployd  into  Kansas  to  get  what  cattle  they 
could,  presumably  those  covered  by  their 
mortgage.  This  employe  was  Joined  by  Nix- 
on, one  of  the  plaintiffs'  firm,  and  together 
they  found  a  large  lot  of  cattle  In  two  Inclo- 
sures  about  four  miles  apart  They  Immedi- 
ately took  possession  of  them,  consisting,  ac- 
cording to  Nixon's  testimony,  of  about  850 
head,  and  drove  them  about  25  miles,  to  a 
shipping  point  on  a  railroad,  where  they  ship- 
ped them  to  Kansas  City.  Of  theae,  12S 
head  were  not  subject  to  plaintiffs'  Claim, 
and  to  which,  confessedly,  they  had  no  tight 
On  arriving  at  Kansas  City,  plaintiffs  became 
aware  that  other  creditors  of  Gillet  were 
likewise  in  search  of  his  cattle  upon  which 
they  could  lay  hands.  Several,  indadlng  de- 
fendant, made  claim  to  a  lien  on  the  128  head. 
Plaintiffs  separated  them  from  the  main 
number,  and  proceeded  with  the  latter  Into 
the  state  of  Iowa.  It  was  then  agreed  be- 
tween plaintiffs  and  def«idant  that  platntiffs 
would  turn  the  128  head  over  to  defendant 
the  latter  agreeing  to  indemnify  them  in  case 
they  were  forced  to  respcmd  in  damages  to 
the  true  owner,  or,  indeed,  to  any  one  of  su- 
perior right  Plaintiffs,  as  stated  by  ^eir 
principal  witness,  were  anxious  to  get  the 
cattle  into  other  hands  so  as  to  rid  them- 
selves of  liability.  They  did  not  hare  an 
opinion  as  to  which  of  the  several  claimants 
of  Hens  bad  the  best  right  or  title,  but  they 
decided  to  turn  the  cattle  over  to  defendant 
for  the  reason  that  they  thought  it  to  be  more 
certainly  responsible  than  the  others. 

The  general  principle  of  law  Invoked  by 
defendant's  counsel  to  defeat  plaintiffs'  action 
is  well  settled.  It  Is  that  when  the  considera- 
tion for  a  contract  is  Illegal  the  contract  is 
void,  whether  the  Illegality  is  disclosed  by  the 
contract  itself  or  is  established  by  evidence 
outside.  Sumner  v.  Sumners,  54  Mo.  340. 
In  furtherance  of  this  principle,  it  is  also  well 
settled  "that  any  promise,  contract,  or  under- 
taking, the  pertormance  of  which  would  tend 
to  promote,  advance,  or  carry  Into  effect  an 
object  or  purpose  which  is  unlawful,  is  in  It- 
self void,  and  will  not  maintain  an  action. 
The  law  which  prohibits  the  end  will  not  lend 
its  aid  in  promoting  the  means  designed  to 
carry  it  into  effect  and  in  this  respect  the 
law  gives  no  countenance  to  the  old  distinc- 
tion between  malum  in  se  and  malum  pro- 
hibitum. That  which  the  law  prohibits,  eith- 
er in  terms  or  by  affixing  a  penalty  to  it  la 
unlawful,  and  it  will  not  promote  in  one  form 
that  which  it  declares  wrong  in  another." 
White  V.  Buss,  8  Gush.  448,  qooted  with  ap- 
proval in  Sprague  v.  Rooney,  104  Mo.  349. 
16  S.  W.  505.    And  the  _§ame  principle  is 
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nlty  to  one  for  libel  coTild  not  be  enforced. 
Atkins  V.  Johnson,  48  Vt  78,  5  Am.  Bep.  280. 
There  Is  an  exception,  however,  to  the  fore- 
going rule,  which  bears  directly  on  the  char- 
acter of  contract  In  controversy.  Thus,  as 
stated  In  the  case  jnst  dted,  where  questions 
arise  between  different  parties  as  to  the  own- 
ership of  property,  and  a  third  person,  sup- 
posing one  party  to  be  In  the  right,  upon 
the  request  of  snch  ixirty  does  acts  which  are 
legal  In  themselves,  bnt  which  finally  prove 
to  be  In  violation  of  the  rights  of  the  other 
party,  and  In  conseqaence  Is  made  liable  In 
damages,  In  such  instance  a  contract  c^- In- 
demnity will  be  upheld.  So,  where  two  par- 
ties claim  title  adversely  to  personal  property, 
and  one  employs  a  third  person  to  assist  In 
removing  It  on  a  promise  of  Indemnity,  such 
third  person,  believing  his  employer  had  title, 
may  recover  on  the  contract  Avery  v.  Hal- 
sey,  14  Pick.  174.  To  the  same  effect  la  Ives 
V.  Jones,  25  N.  C.  540,  40  Am.  Dec.  421. 
But  in  those  cases,  and  running  throngh  all 
others  which  we  have  examined,  Is  the  pro- 
viso, directly  expressed,  or  else  plainly  Im- 
plied, that  the  party  doing  the  Illegal  act 
most  have  been  an  Innocent  party.  He  must 
not  have  been  a  willful  participator  in  the 
wrong.  In  Stone  v.  Hooker,  9  Cow.  154, 
tlie  conrt  said  that:  "The  distinction  taken 
between  promises  of  Indemnity  that  are  and 
those  which  are  not  void  is  this:  If  the  act 
directed  or  agreed  to  be  done  is  known  at  the 
time  to  be  a  trespass  an  express  promise  to 
Indemnify  would  be  Illegal  and  void,  but  if  It 
was  not  known  at  the  time  to  be  a  trespass 
the  promise  of  indemnity  is  a  good  and  valid 
promise."  See,  also,  Torpy  v.  Johnson,  48 
Neb.  882,  62  N.  W.  268. 

What  are  the  facts  in  this  case^  as  applica- 
ble to  the  law  we  have  Just  stated?  It  Is  not 
disputed  that  when  plaintiffs,  wlthont  leave 
or  authority,  took  possession  of  the  cattle, 
and  shipped  them  a  great  distance  to  Kan- 
sas City,  they  committed  a  wrongful  and 
unlawful  act  against  the  owner  of  the  cattle^ 
as  well  as  against  those  who  had  valid  liens 
on  them.  That  was  a  trespass  which  the  law 
does  not  excuse.  The  contract  of  indemnity 
made  with  defendant  was  no  more  nor  less 
than  a  contract  for  protection  against  that 
unlawful  act.  It  a  man  may  validly  con- 
tract for  protection  against  his  unlawful  acts, 
he  Is  encouraged  to  continue  in  the  commla- 
tion  of  snch  acts.  Taking  an  extreme  case 
for  Illustration:  Suppose  one  should  steal 
property,  and  thereafter,  becoming  alarmed 
at  what  he  had  done,  should  turn  the  goods 
oiver  to  another,  not  the  owner,  on  the  lat- 
ter's  promise  to  protect  him  from  civil  dam- 
age: would  any  one  say  that  it  was  a  valid 
promise? 

Bnt  plaintiffs'  counsel,  by  way  of  ^lenuat- 
Ing  the  trespass,  and  in  order  to  fwtlfy  the 
claim  of  right  to  Indemnity,  have  stated  that 
It  was  shown  at  the  trial  that  It  was  dark 


answer  to  a  question  on  cross-examination, 
one  of  plalntlffB'  witnesses  said  that  Nixon 
told  him  that  "he  [Nixon]  had  gone  down 
there  and  got  the  cattle  in  the  nighttime;  it 
was  dark  and  he  could  not  see  the  branda" 
The  testimony  of  the  parties  themselves 
(Nixon  and  Rice)  show  such  was  not  the  fact. 
They  found  the  cattle  in  two  inclosures,  four 
miles  apart,  and  after  taking  them  out  they 
drove  them  25  miles  to  a  railroad,  and  then 
shipped  them  to  Kansas  City.  It  is  wholly 
unreasonable  to  suppose  that  all  this  could 
have  been  done  under  cover  of  one  night 
Daylight  must  have  overtaken  them  before  the 
cattle  were  got  aboard  the  cars.  Bnt,  be 
that  as  it  may,  plaintiffs  knew,  of  course^ 
when  they  turned  them  over  to  defendant 
that  they  had  committed  a  grievous  trespass, 
and  with  that  knowledge  they  sought  and 
obtained  a  contract  of  indemnity.  We  are 
satisfied  that  It  cannot  be  upheld,  and  there- 
fore affirm  the  judgment    All  concur. 


POWLBB  V.  EANDAIili.* 

(Court  of  Appeals  at  Bjiusas  City,  Ho.    AprO 
6,  1908.) 

DRXTOGISTS-DISPBNSINO  OF  POISON3-"D08BS" 
—STATUTES— TAKING  POISONOUS  MBDICINB— 
KNOWLBDQB-CONTRIBUTORT    NBOLIOBNCB. 

1.  Rev.  St  1899,  i  8040,  provides  for  the 
azamination  of  persons  as  registered  pharma- 
cists, and  section  3044  prohibits  an;  person 
from  retailing  any  polwuR  enumerated,  includ- 
ing preparations  of  opium,  and  declares  that 
the  proTiBlons  of  the  section  shall  not  apply  to 
the  dispensing  of  poIbods  not  in  unusual  quan- 
tities or  doses  upon  the  prescriptions  of  prac- 
titioners of  medicine.  Held,  that  such  sections 
impliedly  prohibited  a  registered  pharmacist 
from  selling  morphine  or  other  poisonous  medi- 
cines in  doses  except  on  physicians'  prescrip- 
tiouB. 

2.  Where  plaintiff's  wife  sent  a  girl  14  years 
of  age  to  a  drug  store  to  purchase  morphine  to 
be  used  by  the  wife,  and  the  girl  had  knowl- 
edge of  the  dangerous  character  of  the  drug, 
and  warned  the  wife  not  to  take  the  entire  con- 
tents of  one  packet,  ou  the  ground  that  she 
thought  it  was  too  mnch,  the  wife  was  charged 
with  knowledge  of  the  poisonous  character  of 
the  drug. 

8.  PlaintitTs  wife  sent  a  (^rl  14  years  of  age 
to  the  drug  store  to  purchase  "10  cents'  worth 
of  morphine  in  doses."     The  druggist  was  not 
authorized  to  dispense   snch   drug  or  sell   th' 
same  "in  doses,"  by  reason  of  which  his  cler 
disregarded  that  part  of  the  order,  and  hand 
to  the  girl  two  fire-gralu  packets  of  morphi 
The  girl  took  the  packets  to  plaintiff's  v 
who  put  the  contents  of  one  of  them  in 
glass  of  water,  when  she  was  warned  b 
girl   not   to   take   ail   of  the   package,   p 
thought  it  was  too  mnch,  bnt  the  wife 
that  "she  guessed  the  druggist  knew  y 
was  doing,  or  ought  to,"  and  drank  th' 
from  which  she  afterwards  died.     P 
plaintiff's  wife,  in  so  taking  the  morp' 
out  knowing  whether  the  quantity 
a  proper  or  fatal  dose,  was  guilty 
utory  negligence  as  a  matter  of  Ir 
druggist  was  not  liable  for  her  d 
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Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; John  W.  Henry,  Judge. 

Action  by  George  B.  A.  Fowler  against 
Mary  L.  Randall,  as  admlnlstratrlz  of  the 
estate  of  George  S.  Randall,  deceased.  From 
a  judgment  In  favor  of  plalnttfT,  defendant  ap- 
peals.   Reversed. 

Marley  &  Swearlngen,  for  appellant  John 
A.  Eaton  and  W.  R.  Thurmond,  for  respond- 
ent 

SMITH,  P.  J.  George  S.  Randall,  the  de- 
fendant's Intestate,  was  a  statutory  druggist 
and  Bharmaclst  who  owned  and  carried  on  a 
drug  store  In  which  one  Petrle,  presumably 
also  a  statutory  druggist  and  pharmacist 
was  clerk.  On  an  occasion  when  Randall 
was  absent  from  his  store,  and  Petrle  was 
In  charge  of  it  the  latter  made  a  sale  of 
morphine  to  Vehrlee  Ashcraft,  a  girl  about 
14  years  old.  It  appears  that  the  girl  who 
lived  In  the  second  story  of  the  house  occu- 
pied by  plaintiff's  wife  was  requested  by  the 
latter  to  go  to  a  drug  store  and  purchase 
10  cents'  worth  of  morphine  in  doses.  Ac- 
cordingly, the  girl  went  to  Randall's  store, 
and  there  told  his  clerk  that  she  wanted 
"a  dime's  worth  of  morphine,  and  to  please 
dose  It  out"  and  "he  went  to  the  drawer, 
and  got  two  packages,  and  banded  them  to 
me."  As  "I  started  away,  I  asked  him  how 
many  grains  It  was,  and  be  said  he  did  not 
know.  I  asked  bim  If  that  was  the  kind  that 
made  you  sleep,  and  he  said,  'Yes,  that  will 
make  you  sleep  all  right' "  The  girl  then 
took  the  two-  packages  to  the  plaintiffs  wife, 
who  put  the  contents  of  one  of  them,  which 
was  in  lumps,  into  a  glass  of  water,  when 
the  girl  told  her  not  to  take  all  of  tbem 
<the  lumps)  for  she  (the  girl)  thought  It  was 
too  much,  but  the  plaintlfTs  wife  remarked 
in  reply  to  this  that  "she  guessed  the  drug- 
gist knew  what  he  was  doing,  or  ought  to," 
nnd  then  drank  the  potion.  The  girl  testi- 
fied that  she  did  not  tell  the  plaintiff's  wife 
that  the  mo'rphine  she  brought  her  was  not 
In  doses.  It  appears  from  the  subsequent 
admissions  of  the  girl  that  she  knew  that 
morphine  was  a  poisonous  drug.  It  appears 
that  the  two  packets  purchased  by  the  girl 
of  Randall's  cleik  contained  five  grains  each. 
The  plaintiff's  wife  died  from  taking  one  of 
these  packets  four  days  afterwards.  This 
suit  was  brought  by  plaintiff  against  Randall 
on  the  ground  that  bis  wife's  death  was 
caused  by  the  tatter's  negligence  in  sending 
her  morphine  in  two  packages  in  the  quanti- 
ties therein  contained  in  violation  of  the 
Instructions  of  the  former's  wife  to  put  it 
up  in  doses,  etc.  There  was  a  trial  and 
Judgment  for  the  plaintiff,  and  defendant 
appealed. 

Our  attention  has  not  been  called  by  the 
defendant  to  any  error  or  infirmity  in  any  of 
the  instructions  given  for  plaintiff,  nor  do 
we  find  any  reason  assigned  why  any  of  the 
defendant's  refused  instructions,  except  that 


in  the  nature  of  a  demurrer  to  the  evldenco, 
should  have  been  gfiven.    As  we  understand 
it  the  defendant  assails  the  judgment  on  the 
ground  that  the  case  was  one  for  the  court, 
and  not  for  the  Jury  to  decide.    Wblle  the 
trial  was  going  on,  the  plaintiff  offered  to 
prove  that  the  two  packets  of  morphine  that 
were  sold  to  his  wife  by  Randall  were  not 
labeled  and  marked,  as  required  by  section 
30i4,  Rev.  St  1899,  but  the  court  rejected 
such  offer  on  the  ground  that  the   plain- 
tiff's wife  knew  what  the  contents  of  the 
packets  were,  and  consequently  the  defend- 
ant's failure  to  comply  with  the  statutory  re- 
quirements was  not  the  proximate  cause  of 
the  result  of  which  complaint  is  made.    The 
question   of  proximate   cause  was   in   tbat 
way   eliminated  from  the  case,  and  Is    not 
presented  to  ns  for  decision  by  the  defend- 
ant's appeal.    And  as  to  the  questloa  of  con- 
tributory negligence  It  Is  to  be  observed  that 
the  statute  (sections  3040,  3044,  Rev.  St  1S99) 
impliedly  forbid  a  registered  pharmacist  or 
druggist  to  sell  poisonous  medicines  in  quan- 
tities or  doses,  except  upon  the  prescriptions 
of  practitioners  of  medicine.    The  license  of 
the  former  confers  no  such  privilege,  tinless 
in  cases  falling  within  the  exertion.     No 
one  can  be  heard  to  claim  Ignorance  of  a  pub- 
lic statute.    Townsend  v.  Flnley,  3  Mo.  (205)- 
280.    The   plaintiff's    wife   either   knew    or 
ought  to  have  known  that  a  druggist   or 
pharmacist  was  forbidden  by  tbe  statute  to 
prescribe  poisonous  medicines,  such  as  mor- 
phine. In  quantities  or  doses.    When,  throngb 
the  girl,  who  was  her  agent  sbe  requested 
Randall  to  sell  her  10  cents'  worth  of  that 
poisonous  drug  "in  doses,"  sbe  knew  that 
he  was  not  privileged  by  law  to  do  so.    But, 
if  be  had  been  authorized  to  sell  It  in  doses 
without  the  prescription  of  a  physician,  he 
could  not  have  compiled  with  the  request 
so  made  by  plaintiff's  wife.    What  would 
be  a  dose  would  most  manifestly  vary  ac- 
cording to  the  condition  of  the  health,  bnbit, 
age,  strength,  etc.,  of  the  person  Intending 
to  take  it    As,  for  example,  a  dose   tbat 
would  be  proper  for  one  accustomed  to  Its 
use  would  be  fatal  to  others,  and  so  a  dose 
that  would  be  proper  for  a  strong,  healthy 
adult  would  be  Improper,  and  perhaps  fatal, 
to  one  who  is  aged,  weak.  Infirm,  or  very 
young.    Without  a  statement  accompany  the 
request  indicating  the  habits,  age,  strength, 
aliment  for  which  it  was  to  be  used,   and 
the  like,   no  druggist,   nor   even  the    most 
reckless  physician,  would  venture  to  comply 
with  it    The  request  as  to  the  "doses"   was 
so  vague  and  uncertain  in  its  terms  tliat  it 
amounted  to  no  request  at  all,  and  was  so 
unreasonable  as  to  that  that  it  could  not  be 
heeded  by  any  one.    As  to  all  that  part  of 
it  beyond  the  "ten  cents'  worth  of  moiphine" 
it  contained  no  request  at  all,  and  shonld, 
as  it  was,  have  been  disregarded.    The  re- 
quest then  was  no  more  than  that  for  "ten 
cents'  worth  of  morphine." 
As  Just  stated,  Randall,  or  bis  clerk  acting 
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for  him,  did  not  pay  any  attention  to  the 
"dosing"  part  of  the  request  of  the  girl. 
He  did  not  "put  It  In.  doses."  The  girl  knew 
that  the  two  packets  were  not  doses,  but  she 
did  not  know  the  number  of  grains  con- 
tained In  each  or  both.  She  knew  the  nature 
of  the  contents  of  the  two  packets.  She 
knew  it  to  be  poison.  She  was  the  agent 
of  plaintiff's  wife,  interested  with  the  pur- 
chase of  the  morphine.  The  law  Imputes  to 
a  principal,  and  charges  him  with,  all  notice 
or  knowledge  relating  to  the  subject-matter 
of  the  agency,  which  the  agent  acquires  or 
obtains  while  acting  as  such  agent,  and  with- 
in the  scope  of  Ills  authority.  Mechem  on 
Agency,  §  721;  State  ex  rel.  v.  Sitlington, 
51  Mo.  App.,  loc.  dt.  257,  and  cases  there 
cited.  And  this  whether  the  agent  has  dis- 
closed his  knowledge  or  information  to  the 
principal  or  not.  The  law,  subject  to  cer- 
tain exceptions,  not  necessary  here  to  notice, 
conclusively  presumes  that  he  has  done  so, 
and  charges  the  principal  accordingly.  Mech- 
em on  Agency,  supra;  The  Distilled  Spirit, 
11  Wall.  367,  20  L.  Ed.  167.  The  case  of 
Fisher  v.  GoUaday,  38  Mo.  App.  531,  was 
nnlike  this.  In  that  case  the  purchaser  ask- 
ed for  sulphuric  ether,  and  was  given  snl- 
phuric  acid;  while  In  this  case  morphine 
was  requested,  and  tliat  drug  was  famished. 
In  one  case  the  injured  party  was  not  fur- 
nished with  the  drug  he  asked  for,  while  in 
the  other  he  was.  In  one  the  purchaser  did 
not  know.  Independent  of  bis  agent's  knowl- 
edge, of  the  poisonous  character  of  the  drug 
sent  him;  while  the  converse  was  true  in 
the  other.  In  the  one,  had  the  drug  furnish- 
ed been  labeled  "Poison,"  the  Injury  would 
not  have  happened,  while  in  the  other  it 
■would  have  made  no  difference.  ■  We  do  not, 
therefore,  think  that  the  ruling  in  that  case 
denying  the  agency  can  be  Invoked  and  ap- 
plied in  a  case  like  this,  where  the  facts  are 
so  different. 

It  results  that  this  case  at  last  may  be 
stated  In  this  wise;  that  Is  to  say:  That  the 
plaintiff's  wife  purchased  of  Randall  10 
cents'  worth  of  morphine  in  two  packets,  the 
quantity  or  number  of  grains  contained  In  one 
or  both  of  them  being  unknown  to  her.  The 
agent  of  plaintiff's  wife,  at  the  time  of  the 
purchase,  was  apprised  of  the  poisonous 
properties  of  the  drug,  and  this  apprised  the 
plaintiff's  wife  herself.  When  she  was  about 
to  take  the  contents  of  one  of  the  packets, 
the  girl  told  her  not  to  take  all  of  It,  as  she 
thought  It  was  too  much.  This  was  actual 
warning  to  the  plalntlfTs  wife  of  the  danger. 
Bat  It  seems  that  the  latter.  Independent  of 
the  knowledge  acquired  through  the  girl  in 
either  way,  knew  that  the  dmg  was  poison- 
ous, for  when  the  girl  advised  her,  as  Just 
stated,  she  remarked  that  "she  guessed  the 
druggist  knew  his  business."  This  remark  im- 
plied that  she  understood  that  the  contents 
of  the  packet  she  was  about  to  swallow  con- 
tained morphine,  but  it  cannot  be  taken 
to  imply  that  she  supposed  that  each  of  the 


packets  contained  but  a  single  dose  put  up 
by  the  druggist,  Randall,  because,  as  we  have 
seen,  she  knew,  or  must  be  held  to  have 
known,  to  the  exact  contrary.  The  remark 
must  be '  construed  with  reference  to  the 
knowledge  of  the  plaintiff's  wife  then  bad. 
She  knew  that  the  packet  she  was  then 
about  to  take  had  not  been  put  up  by  her 
druggist  as  a  dose.  She  could  not  have 
meant  to  state  that  she  was  relying  on  a 
fact  which  she  knew  was  not  an  existing 
fact  The  plalnturs  wife  therefore  blindly 
and  recklessly  took  a  packet  of  morphine  at 
a  single  dose,  without  knowing  how  many 
grains  it  contained,  and  without  knowing 
whether  the  quantity  If  taken  was  a  proper 
or  fatal  dose.  From  her  act  but  a  single  in- 
ference Is  to  be  drawn,  and  that  is  of  neg- 
ligence. But  It  is  contended  that  the  ques- 
tion of  negligence  is  one  for  the  jury,  and 
not  for  the  court  Toung  v.  Railway,  72  Mo. 
App.  203;  Graney  v.  St  Louis,  141  Mo.  ISO, 
42  S.  W.  941.  It  is  quite  true  that  this  is 
most  generally  so,  but  when  the  facts,  as  in 
this  case,  are  undisputed,  and  are  such  that 
reasonable  minds  can  draw  no  other  infer- 
ence from  them  than  that  the  plaintiff's 
wife  was  or  was  not  at  fault,  then  It  is  the 
province  of  the  court  to  determine  the  ques- 
tion of  contributory  negligence  as  one  of  law. 
Beach  on  Contilbntory  Negligence,  {  447,  and 
cases  there  cited;  Lenlx  v.  Railway,  76  Mo. 
86;  Butts  V.  Railway,  98  Mo.  272,  11  S.  W. 
764;  Pink  v.  Furnace  Co.,  10  Mo.  App.  61. 

The  negligence  which  will  prevent  a  re- 
covery Is  nothing  more  than  the  absence  of 
proper  care— such  care  as  a  person  of  ordi- 
nary prudence  would  exercise  under  similar 
circumstances.  Barton  v.  Railway,  52  Ma 
253,  14  Am.  Rep.  418;  Doss  v.  Railway,  69 
Mo.  27,  21  Am.  Rep.  371.  The  facts  in  this 
case  are  undisputed,  and  are  such.  It  seems 
to  us,  that  reasonable  minds  can  draw  no  oth- 
er conclusion  from  them  than  that  the  plain- 
tiff's wife  was  at  fault,  and  therefore  the 
trial  court  should  have  determined  the  ques- 
tion of  contributory  negligence  as  one  at 
law,  and  accordingly  given  defendant's  In- 
struction telling  the  Jury  that  under  the 
pleadings  and  evidence  there  could  be  no 
recovery. 

The  Judgment  will  be  reversed.  All  con- 
cur. 


CUTSHALL  V.  McGOWAN.* 

(Court  of  Appeals  at  Kausaa  City,  Mo.    April 

6,  1903.) 

OAMINO— STAKEHOLDER'S  LIABIUTT— STATU- 
TORY UABILITT— COMMON-LAW  LIABILITY- 
PETITION  —  SUFFICIENCY  —  RETRACTION  OF 
WAOER— TIME  WHEN  MADE— APPEAL— PREJ- 
UDICIAL ERROR. 

1.  A  petition  in  an  action  to  recover  mooef 
Intrusted  to  a  stakeholder  to  bold  for  a  wager, 
which  showed  on  its  face  that  more  than  three 
months  had  elapsed  from  the  time  of  deposit- 
ing the  money  with  such  stakeholder,  did  not 
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state  a  canse  of  actiou  under  Rev.  St  {{  3431, 
3432,  rendering  stakeholders  liable  for  money 
placed  in  their  hands  for  a  wager,  on  demand 
made  previous  to  the  determination  of  the 
wager,  provided  such  action  be  commenced 
within  tnree  months  from  its  accmal. 

2.  A  stakeholder  is  liable  at  common  law  tor 
refusal  to  return  money  deposited  with  him  for 
a  wager  on  demand  made  by  the  depositor  be- 
fore the  determination  of  the  event  on  which 
the  wager  was   made. 

3.  Where,  in  an  action  to  recover  money  de- 
posited with  defendant  as  a  wager  on  a  horee 
race,  plaintiff's  own  evidence  showed  that  he 
did  not  signify  bis  dissent  to  the  bet  until  the 
race  was  so  far  run  that  he  realized  that  his 
horse  was  beaten,  such  dissent  was  inoppor- 
tune, and  his  right  to  recovery  lost. 

4.  Where  plaintiff,  on  his  own  showing,  was 
not  entitled  to  recover,  rulings  adverse  to  him 
in  the  admission  of  evidence,  or  in  giving  In- 
structions, or  in  refusing  to  set  aside  the  ver- 
dict were  not  prejudicial  on  the  merits. 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty;   Paris  C.  Stcpp,  Judge. 

Action  by  Thomas  Cutsball  against  B.  F. 
McGowan.  From  a  Judgment  for  defendant, 
plaintiff  appeals.     Affirmed. 

Peery  &  Lyons,  for  appellant  J.  O.  Wil- 
son,  for  respondent. 

SMITH,  P.  J.  This  action  was  commenced 
on  April  3,  1901.  The  petition  alleges,  inter 
alia,  that  on  November  23,  1900,  the  plaintiff 
made  a  bet  with  one  Kendle  on  a  horse 
race  to  be  run,  and,  at  the  time  of  making 
the  bet,  plaintiff  and  said  Kendle  each  de- 
posited with  the  defendant  $295,  and  that, 
by  the  terms  of  the  bet,  if  plalntifTs  horse 
won,  then  the  entire  amount  so  bet  was 
to  be  paid  to  plaintiff,  and,  if  Kendle's  horse 
won,  then  the  said  entire  amount  was  to  be 
paid  to  him;  that  defendant  received  and 
held  said  stake,  knowing  the  terms  and  con- 
ditions of  said  wager  as  aforesaid;  that  by 
the  terms  of  said  wager  said  money  was 
not  to  be  delivered  to  the  winner  thereof 
until  said  horse  race  was  finished,  and  until 
the  Judges  appointed  for  that  purpose  had 
given  their  decision  as  to  which  one  of  said 
horses  had  won  said  race,  of  all  which  the 
paid  defendant  was  fully  advised;  that  after 
the  commencement  of  said  race,  and  before 
the  same  was  completed,  this  plaintiff  learn- 
ed that  the  said  horse  race  had  been  got- 
ten up  as  a  fraudulent  scheme  for  the  pur- 
pose of  defrauding  this  plaintiff  of  his  money 
and  property,  and  that  said  Kendle  and  the 
defendant,  McGowan,  and  others,  had  ar- 
ranged said  horse  race  in  a  fraudulent  man- 
ner, so  that  plaintiff's  horse  would  be  cer- 
tain to  be  beaten,  and  so  that  plaintiff  should 
be  defrauded  out  of  his  money  and  property 
wagered  on  said  race;  that  thereupon,  and 
before  said  race  was  terminated,  and  before 
said  judges  had  announced  their  decision 
thereon,  and  previons  to  the  expiration  of 
the  time  agreed  upon  for  the  determination 
of  said  bet  or  wager,  this  plaintiff  demanded 
of  the  defendant  the  said  sum  of  $295  so 
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deposited  with  said  defendant  as  snch  stake- 
holder, and  directed  said  defendant  not  to 
pay  the  same  over  to  said  Kendle  or  to  any 
other  person,  but  thai:  said  defendant  re- 
fused to  pay  said  money  over  to  plaintiff, 
etc. 

The  first  question  suggesting  itself  is 
whether  or  not  the  petition  states  a  cause 
of  action  under  the  statute  (chapter  32,  Rev. 
St).  Section  3424  of  said  chapter  proTides 
that  any  person  who  shall  lose  any  money 
or  property  at  any  game  or  gambling  device 
may  recover  the  same  by  civil  action,  and, 
under  it,  it  has  been  held  that  a  horse  race 
is  a  game.  Swaggard  v.  Hancock,  25  Mo. 
App.  696;  Shropshire  v.  Glascock,  4  Mo. 
636,  31  Am.  Dec.  189;  Boynton  v.  Cnrle,  Id. 
600;  Hayden  v.  LitOe,  35  Mo.  420.  Section 
3431  of  said  chapter  further  provides  tbat 
every  stakeholder  who  shall  knowingly  re- 
ceive any  money  or  property  staked  upon  any 
betting  declared  gaming  by  the  foregoing 
provisions  shall  be  liable  to  the  party  who 
placed  such  money  or  property  in  bis  hands 
both  before  and  after  the  determination  of 
snch  bet,  and  the  delivery  of  the  money  or 
property  to  the  winner  shall  be  no  defense 
to  any  action  brought  by  the  losing  party 
for  the  recovery  thereof,  provided  that  no 
stakeholder  shall  be  liable  afterwards  un- 
less a  demand  has  been  made  of  such  stake- 
holder for  the  money  or  property  in  his  pos- 
session previous  to  the  expiration  of  the  time 
agreed  upon  by  the  parties  for  the  determina- 
tion of  the  bet  or  wager.  This  section  so 
limits  the  liability  of  the  stakeholder  that  no 
action  can  be  maintained  against  him  if  be 
delivers  over  the  stakes  to  the  winner  after 
the  determination  of  the  bet,  and  before  he 
has  notice  from  the  loser  not  to  do  so.  Wil- 
Uams  V.  Wall,  60  Mo.  318.  Section  3432  of 
the  said  chapter  further  provides  that  any 
action  for  money  or  property  brought  under 
that  chapter  shall  be  commenced  within  three 
months  from  the  time  the  right  of  action  ac- 
crued, and  not  afterwards.  In  analogous 
statutory  actions  it  has  been  held  that  the 
party  suing  must  bring  himself  strictly  with- 
in the  statutory  requirements  necessary  to 
confer  the  right,  and  this  must  appear  from 
the  petition;  otherwise  it  shows  no  cause  of 
action.  Barker  y.  Bailway,  91  Mo.,  loc.  clt 
94,  14  S.  W.  280;  McNamara  v.  Slavens,  76 
Mo.  329;  Dulaney  v.  Bailway,  21  Mo.  App. 
697;  Sparks  v.  Bailway,  31  Ma  App.  U4. 
And  so  it  has  been  ruled  that,  where  an  ac- 
tion is  based  upon  said  section  3431,  It  must 
be  commenced  within  three  months  from  the 
time  the  right  of  action  accrues;  otherwise  it 
cannot  be  maintained.  Byan  v.  Judy,  7  Ma 
App.  14,  cited  in  Connor  v.  Black,  132  Mo, 
loc.  dt  165,  33  S.  W.  783.  It  has  been  seen 
from  the  statement  made  at  the  outset  that 
this  action  was  not  commenced  until  after 
the  lapse  of  more  than  three  months  from 
the  date  the  cause  of  action  accrued,  and 
therefore  the  petition  states  no  cause  of  ac^ 
tion  under  the  statute;   and,  unless  a  cause 
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T.  Magee,  13  Mo.  435,  It  was  held  that  one 
may  sue  at  common  law  and  recover  a  stake 
at  any  time  before  the  bet  Is  determined, 
and  without  reference  to  the  statute  concern- 
ing gaming  (chapter  73,  Rev.  St  1889),  and 
that  the  limitation  prescribed  by  that  chap- 
ter applies  only  to  cases  brought  under  It. 
Ryan  v.  Judy,  ante.  At  common  law  one 
who  declared  his  dissent  to  an  illegal  wager 
before  the  event  happened  might  recover  his 
money  back,  but  after  the  happening  of  that 
event  he  could  not  Lowry  v.  Bourdleu,  2 
Doug.  470;  Aubert  v.  Walsh,  8  Taunt  277. 
In  the  last-cited  case  Lord  Mansfield  Inti- 
mates that  there  can  be  no  rescission  of  the 
illegal  contract  and  withdrawing  of  the 
stake,  where  the  party  seeking  to  withdraw 
has  waited  until  the  event  of  the  wager  may 
be  foreseen.  In  Hlckerson  t.  Benson,  8  Mo., 
loc.  dt  10,  40  Am.  Dec.  115,  It  was  said 
that  It  is  the  settled  law  In  such  cases  for 
the  courts  to  leave  the  parties  where  they 
find  them,  on  the  maxim,  "Potior  est  con- 
ditio defendcntls."  If,  however,  either  party 
will  rescind  the  contract  before  the  event 
is  known  on  which  the  wager  depended,  the 
courts  will  Interfere,  on  the  ground  that  the 
parties  are  not  then  in  pari  delicto;  the  risk 
lias  not  yet  been  determined  and  the  parties 
have  a  locus  peniteutlse.  Aubat  v.  Walsh,  3 
Taunt  283.  In  Ryan  t.  Judy,  ante,  it  Is 
said  that  "after  the  relative  condition  and 
chance  of  the  parties  to  a  bet  has  materially 
changed,  the  locus  penltentlae  Is  gone;  and, 
though  a  demand  be  then  made  of  the  stake- 
bolder,  the  law  will  leave  the  man  making 
the  illegal  bet  to  the  consequences  of  his 
act  and  will  not  help  him  to  withdraw  his 
bet  or  to  recover  from  the  stakeholder.  The 
statute  in  Missouri  comes  to  his  aid,  to  b^ 
sure;  but  to  avail  himself  of  that,  he  must 
comply  with  its  terms,  and  commence  suit 
vrithln  the  time  of  limitation."  And  a  sim- 
ilar statement  of  the  rule  is  made  In  Connor 
V.  Black,  ante,  and  Weaver  v.  Harlan,  48 
Mo.  App.  319.  And  as  the  petition  alleges 
that  the  plaintiff,  before  the  race  was  ended 
or  the  Judges  had  announced  their  decision 
thereon,  or  the  expiration  of  the  time  agreed 
upon  for  the  determination  of  the  bet  de- 
clared his  dissent  and  demanded  of  the  de- 
fendant stakeholder  the  return  of  the  stake 
'oposlted  by  him,  we  must  conclude  that  a 
<  ause  of  action  good  at  common  law  is  there- 
in alleged.  There  Is  abundant  evidence  in 
the  record  which  tends  to  prove  that  the 
plaintiff  signified  to  the  defendant  his  dissent 
to  the  bet  before  the  result  of  the  race  bad 
been  announced  by  the  Judges,  and  perhaps 
before  the  race  had  quite  ended;  but  his  own 
testimony  plainly  discloses  that  at  the  time 
be  signified  his  dissent  to  the  bet  the  race 
bad  so  far  proceeded  that  he  "realized"  that 
bis  mare  was  beaten,  or,  as  one  of  his  wit- 
nesses testified,  he  (plaintiff)  "knew  at  the 


was  loser,  and  therefore  there  could  then  be 
no  locus  penltentlae,  or,  in  other  words,  the 
aissent  then  made  was  Inopportune  and  un- 
seasonable. Wlilte  T.  Gilleland,  93  Mo.  App., 
loc.  cit  314;  Hlckerson  t.  Benson,  ante. 

After  looking  at  the  evidence  in  Its  entirety, 
we  cannot  escape  the  conviction  that  it  was 
Insufficient  to  Justify  a  submission  of  the 
case  to  the  Jury;  but,  as  the  verdict  was  for 
the  defendant  no  harm  resulted  on  that  ac- 
count 

As  we  are  satisfied  that  the  plaintiff,  even 
on  his  own  showing,  was  not  entitled  to  re- 
cover, the  several  rulings  of  the  court  ad- 
verse to  him  In  respect  to  the  admission 
of  evidence,  or  In  the  giving  of  instructions, 
or  in  respect  to  the  motion  to  set  aside  the 
verdict  were  not  prejudicial  to  him  on  the 
merits,  so  that  sucb  rulings  need  not  be  re- 
viewed by  us. 

It  follows  that  the  Judgment  must  be  af- 
firmed.   AU  concur. 


REAMES  T.  JONES  DRY  GOODS  CO.* 

(Court  of  Appeals  at  Kansas  City,  Mo.    April 
6,  1903.) 

SBRVA.NT— INJUBIBS-BXPOSURB-DBLAT  IN 
ADHITTINQ  TO  BUILDING. 

1.  On  the  morning  that  plaintiff's  employ- 
ment with  defendant  was  to  have  begun,  she 
went  to  its  gtore,  which  was  not  opened  for 
some  time  after  her  arrival,  so  that  she  was 
compelled  to  stand  outside,  where  the  wind 
was  blowing  about  three  miles  an  hour,  and 
the  air  was  very  damp.  She  was  a  married 
woman,  of  mature  age,  and  alleged  that  this 
was  at  the  beginning  of  her  menstrual  period, 
and  that  standing  In  the  cold  and  dampness 
caused  iuSammation  of  the  ovaries,  etc.  An- 
other busiuess  house  was  across  the  street,  and 
she  might  have  gone  there  for  protection,  and 
could  have  seen  from  there  when  the  other 
employes  were  admitted.  She  testiBed  that  she 
did  not  do  so  because  she  expected  defendant's 
doors  to  open  at  any  time,  and  feared  that  if 
she  was  not  there  she  wonid  lose  her  employ- 
ment and  because  it  did  not  occur  to  her  that 
she  would  get  cold,  stauding  where  she  did. 
Held,  that  plaintiff  conid  not  recover. 

Smith,  P.  J.,  dissenting. 

Appeal  from  Circuit  Court  Jackson  Con' 
ty;  Wm.  B.  Teasdale,  Judge. 

Action  by  Nora  Reames  against  the  Jo 
Dry  Goods  Company.  From  a  Judgment 
plaintiff,  defendant  appeals.    Reversed. 

Meservey,  Pierce  &  German,  for  app 
Hollis  &  Fidler,  for  respondent 

SMITH,  P.  J.    Action  to  recover 
for  personal  Injuries  resulting  froir 
llgence  of  the  defendant    At  the 
of  all  the  evidence  in  the  case, 
ant  requested  an  instruction  In  t 
a  demurrer,  which  was  by  the  f 
There  was  a  submission  of  O 
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Instructions  to  the  Jury,  whose  verdict  was 
for  plalDtiS,  and  thereupon  Judgment  was 
accordingly  given,  and  defendant  appealed. 
The  evidence  for  plaintiff  tended  to  prove 
about  these  facts,  viz.:  That  the  defendant, 
an  Incorporated  mercantile  company,  was  en- 
gaged In  carrying  on  a  large  and  extensive 
department  store,  wherein  It  employed  some- 
thing like  650  clerks.  In  the  year  1899,  In 
consequence  of  a  disastrous  fire,  its  business 
was  for  a  short  time  Interrupted  and  sus- 
pended. In  the  month  of  November  of  that 
year  it  secured  another  building  In  which  to 
resume  Its  business.  It  had  determined  to 
open  Its  store  in  its  new  place  on  December 
Ist,  and  with  that  view  had,  a  few  days  prior 
thereto,  engaged  the  services  of  a  great  many 
female  clerks  to  help  carry  on  its  business 
then  about  to  be  resumed.  The  day  before 
the  opening  the  plaintiff  was  employed  by 
defendant  to  work  in  the  gentlemen's  fur- 
nishing department  At  the  time  she  was 
employed  she  was  directed  to  be  present  at 
defendant's  store  promptly  on  the  next  morn- 
ing at  7:45  o'clock,  and  she  accordingly  ap- 
peared at  the  first  door  of  its  store  at  the 
time  directed,  where  she  found  from  600  to 
650  other  employes  waiting  to  be  admitted  to 
begin  work.  It  appears  that  of  these  about 
300  were  former  employes,  and  the  others, 
like  plaintiff,  had  not  been  previously  in  de- 
fendant's employment.  The  former  employes 
were  first  admitted,  and  after  them  the  new 
ones.  The  latter,  after  waiting  some  time, 
were  directed  to  go  to  the  south  door  for 
admission,  but  on  going  there  they  were  de- 
nied admission,  being  directed  to  return  to 
the  north  door;  and  on  returning  there  they 
were  again  denied  admission,  but  were  di- 
rected to  return  to  the  south  door,  where 
they  were  finally  admitted.  The  plaintiff 
and  her  witnesses  testified  that  this  occupied 
from  an  hour  to  an  hour  and  a  half;  that 
during  this  time  the  plaintiff  stood  on  the 
iron  stops  in  front  of  the  store,  expecting 
every  moment  to  be  admitted.  The  air  at  7 
o'clock  that  morhlng,  according  to  the  report 
of  the  United  States  weather  observer,  was 
saturated  with  moisture;  its  condition  being 
85  per  cent  of  moisture  out  of  a  possible 
100.  The  wind  was  blowing  from  the  north- 
west with  a  velocity  of  three  miles  an  hour. 
The  temperature  was  33  deg.  The  plaintiff, 
while  standing  In  front  of  the  defendant's 
store,  waiting  to  be  admitted,  as  aforesaid, 
felt  no  serious  discomfort,  except  as  to  her 
feet  Soon  after  her  admission  she  for  the 
first  time  became  aware  of  the  presence  of 
a  slight  uterine  discharge.  At  the  close  of 
that  day's  business  she  went  to  her  home, 
feeling  quite  unwell.  The  next  day  a  phy- 
sician was  called,  and  be  found  her  suffer- 
ing from  Infiammatlon  of  the  ovaries  and 
sciatica,  and  for  which  he  treated  her  for 
several  months.  He  testified  that  It  was 
probable  that  she  would  always  suffer  from 
these  ailments,  and  that  there  was  a  perma- 
nent impairment,  etc.    The  defendant  intro- 


duced a  great  number  of  Its  employes  aa  wit- 
nesses, who  testified  that  the  time  occupied 
in  admitting  its  horde  of  clerks  Into  Its  store 
was  not  more  than  from  16  to  25  minutes,  so 
that  In  respect  to  this  material  fact  there  is  a 
wide  divergence  between  the  testimony  of 
the  defendant's  witnesses  and  those  of  the 
plaintiff.  So  the  question  now  is  whether 
or  not,  upon  the  evidence  which  tends  to 
show  the  facts  Just  stated,  the  court  erred  in 
its  action  In  refusing  to  take  the  case  from 
the  Jury. 

Where  there  Is  a  demurrer  to  the  evidence, 
every  fact  must  be  conceded  which  It  tends 
to  reasonably  establish,  and  in  passing  apon 
It  the  court  is  required  to  make  every  In- 
ference of  fact  In  favor  of  the  party  offering 
It  which  tlie  Jury  might  with  any  degree  of 
propriety  have  inferred  in  his  favor.  Dono- 
hue  V.  Railway,  91  Mo.  357,  2  S.  W.  424, 
3  S.  W.  848;  Bueschlng  v.  Gas  Co.,  73  Mo. 
219,  39  Am.  Rep.  503;  Lee  v.  Publishers  Geo. 
Knapp  &  Co.,  137  Mo.  385.  38  S.  W.  1107. 
At  the  time  plaintiff  went  to  defendant's 
store,  she  was  In  its  employment  and  acting 
under  Its  orders.  It  had  directed  her  to  be 
there  promptly  at  a  specified  time.  If,  on 
her  arrival  there.  It  was  inconvenient  to  it 
to  admit  and  assign  her  to  work,  what  duty. 
If  any,  did  it  owe  her  while  she  was  waiting 
for  directions  to  enter  the  store  Y  Defendant 
knew  that  she  had  obeyed  its  order,  and  was 
present  at  Its  store  door,  waiting  to  be  ad- 
mitted. It  also  knew  the  season  of  the  year, 
and  the  then  prevailing  atmospheric  condi- 
tions. It  also  further  knew,  though  she  did 
not,  the  probable  time  that  would  be  requir- 
ed in  admitting,  and  "timing  In"  the  30O  old 
clerks,  and  how  long  she  would  probably 
have  to  wait  before  she  could  be  admitted. 
And  It  also  still  further  knew  that  she  was 
waiting  and  expecting  every  minute  to  be 
admitted.  It  would  have  been  an  easy  mat- 
ter for  defendant  to  have  announced  to  plain- 
tiff and  the  others  that  their  presence  woold 
not  be  required  there  for  the  next  hoar  and 
a  half,  BO  that  she  could  have  been  afforded 
an  opportunity  to  find  a  safer  and  more 
comfortable  place  to  wait,  or  it  might  have 
directed  her,  with  the  others,  to  enter  its 
large  and  spacious  building  and  go  to  some 
designated  place  therein  to  await  further  or- 
ders. If  there  is  any  one  rule  ot  law  better 
settled  in  this  state  than  another,  it  Is  that 
which  enjoins  upon  the  master  the  duty  to 
furnish  the  servant  In  his  employment  a  rea- 
sonably safe  place  to  perform  the  work  as- 
signed to  him.  And  the  same  rule  further 
provides  that  a  default  in  this  on  the  part  of 
the  master  makes  him  guilty  of  negligence. 
What  is  reasonably  a  safe  place  to  work, 
where  the  evidence  is  confilcting.  Is  always 
a  question  for  the  Jury;  but,  where  it  Is  all 
one  way,  it  Is  one  for  the  court  And  where 
the  facts  relating  to  the  negligence  are  such 
that  reasonable  minds  may  differ  in  respect 
thereto,  the  case  Is  one  for  the  Jiuy.  And 
the  general  rule  Just  stated,   defining   the 
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risks  as  are  in  fkct  known  to  him,  but  to 
such  as  he  might  reasonably  be  expected  to 
know  under  the  facts  and  circumstances  con- 
nected with  the  service.  The  hour  and  a 
half  that  plaintiff  occupied  the  street  in  front 
of  defendant's  store  was  with  its  knowledge 
and  by  Its  direction.  I  cannot  see  that  the 
case  would  have  been  different  If  the  defend- 
ant, after  employing  plaintiff,  had  assigned 
her  to  stand  for  that  length  of  time  in  front 
of  its  store  and  hand  printed  circulars  to 
those  passing  by,  announcing  that  its  store 
woiild  be  open  the  next  day  for  the  sale  of 
rare  bargains,  etc.,  or  to  perform  any  other 
service.  It  was  necessarily  Implied  from  de- 
fendant's order  to  plaintiff  to  appear  prompt- 
ly at  the  front  door  of  its  store  at  the  time 
specified  that  she  should  be  there  ready  to  en- 
ter when  required  to  do  so,  whenever  that 
should  be,  so  that  the  order,  in  effect,  was 
for  plaintiff  to  wait  at  the  front  door  until  it 
should  suit  the  conventence  of  the  defendant 
for  her  to  be  admitted;  hence  plaintiff  was 
so  in  waiting  in  obedience  to  defendant's  or- 
der as  master  to  a  servant  4n  Its  employ- 
ment to  do  a  particular  thing  at  a  certain 
place.  It  was  probably  as  Important  in  the 
transaction  of  the  defendant's  business  tliat 
the  plaintiff  should  watt  on  the  outside  at 
that  time  as  it  would  be  later  on  for  her  to 
do  something  else  on  the  Inside  which  the 
exigencies  of  its  business  demanded.  And 
whether  or  not  the  place  at  which  plaintiff 
-was  ordered  to  wait  was  a  reasonably  safe 
place  to  do  so,  in  view  of  all  the  facts  and 
circumstances  detailed  In  the  evidence,  was 
a  question  for  the  consideration  of  the  Jury. 
It  does  not  appear  that  the  plaintiff  knew 
the  risk  that  was  to  be  incurred  by  reason 
of  the  exposure  Incident  to  the  waiting. 
Mere  knowledge  that  the  weather  was  Inclem- 
ent,  and  that  a  risk  was  to  be  Incurred  by 
exposing  herself  to  It,  as  a  matter  of  law, 
•was  not  sufficient  to  defeat  plaintifTs  action. 
If  the  danger  from  waiting  was  not  so  patent 
and  obvious  as  to  threaten  Immediate  Injury, 
or  If  It  was  reasonable  to  suppose  she  might, 
by  the  exercise  of  due  care,  safely  wait  at 
the  place  directed  until  bidden  by  defendant 
to  enter  Its  store.  Smith  v.  Coal  Co.,  75  Mo. 
App.  177;  Scott  v.  Springfield,  81  Mo.  App. 
312;  Compton  v.  Railway,  82  Mo.  App.  175; 
Stalzer  v.  Packing  Co.,  84  Mo.  App.  565; 
Thompson  v.  Railway,  86  Mo.  App.  148;  De- 
vore  V.  Railway,  Id.  429;  Hamman  v.  Coal 
Co.,  156  Mo.  232,  56  S.  W.  1091;  Etoyle  v. 
Trust  Co.,  140  Mo.  1,  41  S.  W.  255;  Donahoe 
V.  Kansas  City,  130  Mo.  670,  38  S.  W.  571; 
Hubu  ▼.  Railway,  92  Mo.  440,  4  8.  W.  937; 
Devlin  V.  Railway,  87  Mo.  545;  Stoddard  v. 
Kallway,  65  Mo.  519.  Even  though  the  evi- 
dence may  be  said  to  be  such  as  to  Justify 
reasonable  minds  In  drawing  different  infer- 
ences therefrom  as  to  whether  plaintiff  did 
DOt  know  the  danger  of  waiting,  yet,  if  her 
knowledge  in  that  respect  was  equal  to  that 


son  V.  Railway,  ante.  And  the  rule  Is  that, 
where  the  facts  with  respect  to  the  negli- 
gence are  such  as  reasonable  minds  might 
differ  on  the  case  Is  one  for  the  jury.  Thomp- 
son V.  Railway,  ante,  and  cases  there  cited. 

It  Is  suggested  that  plaintiff  might  have 
avoided  exposure,  and  consequent  Injury,  bad 
she  taken  the  precaution  to  enter  any  one  of 
the  neighboring  shops  or  stores,  and  there 
waited  until  the  class  of  clerks  to  which  she 
belonged  was  called  by  defendant  But  It 
will  be  remembered  that  there  were  several 
hundred  of  these  clerks,  and  It  Is  not  likely 
that  the  proprietors  of  such  shops  and  stores 
would  have  permitted  their  space  to  have 
been  occupied  by  such  clerks,  to  the  probable 
Inconvenience  of  their  own  employes  and  cus- 
tomers. And  besides  this,  had  plaintiff  not 
been  present  when  called  to  enter,  the  doors 
might  have  been  closed  to  her  when  she 
reached  there  from  where  she  had  been  wait- 
ing, so  that  she  would  have  lost  her  place.  The 
defendant's  store  on  that  day  was  closed  .ex- 
cept when  opened  to  admit  employes,  and  It 
was  not  safe  for  the  plaintiff  to  be  away 
when  the  defendant  opened  its  doors  to  Its 
employes  of  her  class;  and  especially  so 
since  she  had  no  intimation  when  the  doors 
would  be  open,  or  that  she  might  absent 
herself  for  any  particular  length  of  time. 
It  Is  difficult  to  discover  bow  she  could  have 
well  taken  any  other  course  than  that  which 
she  did.  As  to  whether  she  was  guilty  of 
contributory  negligence  In  waiting  on  the  out- 
side of  the  store  door  until  it  was  opened  to 
her  as  directed  was  a  question  for  the  Jury  to 
determine  under  all  the  circumstances  in  evi- 
dence. In  any  view  of  the  evidence  which  I 
have  been  able  to  take,  I  must  conclude  that 
the  plaintiff  was  entitled  to  a  submission  to 
the  Jury. 

The    defendant    objects   to    the    plalntilTB 
first  instruction  on  the  ground  that  it  Is  so 
framed  as  to  exclude  the  points  raised  by  its 
evidence.    This  objection  would  be  well  taken 
(Clark  V.  Hammerle,  27  Mo.,   loc.   cit.   70; 
Fitzgerald  v.  Hayward,  50  Mo.  616;   Torpey 
V.  Railway,  64  Mo.  App.  382;  Griffith  v.  Con- 
way, 45  Mo.   App.  574;    Schoen  v.   Kansas 
City,  65  Mo.  App.,  loc.  cIt  134;  Price  v.  Barn- 
ard, 70  Mo.  App.,  loa  cit  180),  were  It  not 
for  the  fact  that  the  court  gave  others  so 
modifying  It  as  to  fairly  bring  to  the  atten 
tion   of   the   Jury   the    affirmative    defensf 
pleaded  by  the  defendant,  so  that  the  instr 
tions,  considered  as  one  charge,  fully  presr 
ed  both  sides  of  the  case  to  the  Jury  (If 
V.   Humphries,   64   Mo.    App.,   loc.    dt 
Voegell  V.  Pickle  Marble  &  Granite  C 
Mo.  App.  643;  Schroeder  v.  Michel,  ' 
43,  11  S.  W.  314).    The  answer  plear 
trlbntory  negligence  and  the  asuir 
the   risk,   and   the  plaintilTs   said 
stmctlon,  as  well  as  her  second,  r 
mitted  the  first  of  these  defense 
defendant's  third,  fourth,  and  flf 
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mitted  tbe  latter.  Tbe  only  crltlclam  to 
which  the  action  ot  the  court  could  possibly 
"be  subject  in  respect  to  tbe  giving  and  refus- 
ing Instructions  is  that  those  given  for  de- 
fendant are  far  more  favorable  to  It  than 
they  ought  to  have  been. 

For  the  foregoing  reasons,  I  think  the  Judg- 
ment should  not  be  disturbed. 

ELLISON,  J.  In  addition  to  what  Judge 
SMITH  has  stated  that  the  evidence  for  plaln- 
tUC  tended  to  show,  it  should  be  said  that  the 
testimony  of  plaintiff  herself  showed  that 
she  was  a  woman  of  mature  years — a  mar- 
ried woman— and  that  the  morning  abe  char- 
ges she  was  negligently  exposed  to  the  weath- 
er by  defendant  was  the  time  for  the  begin- 
ning of  her  menstrual  period,  and  that  it 
came  upon  her  shortiy  after  getting  Into  the 
store.  The  weather  was  not  at  the  freezing 
point,  though  it  had  rained  the  night  preced- 
ing, and  the  atmosphere  was  very  damp. 
The  wind  was  not  blowing  a  "gale,"  as  ex- 
prpssed  by  plaintiff's  counsel,  but  only  three 
miles  an  hour,  which  is,  perhaps,  about  the 
distance  covered  by  a  person  in  an  ordinary 
walk  in  the  same  length  of  time.  PlalntUf 
says  she  waited  in  front  of  defendant's  store, 
as  near  as  she  could  state,  for  aljout  an  hour 
and  a  half;  that  there  were  business  houses 
immediately  on  tbe  opxwsite  side  of  the 
street,  into  which  she  might  have  gone,  and 
where  she  could  have  waited  until  defendant 
opened  tbe  doors  of  its  store;  and  that  she 
could  have  seen  through  the  glass  in  the 
doors  of  these  stores  when  the  doors  of  de- 
fendant's store  opened  for  the  admission  of 
the  several  hundred  waiting  clerlu.  She  gave 
two  reasons  for  not  going  into  one  of  these 
stores:  One  was  that  she  was  expecting 
the  defendant's  doors  to  open  any  mo- 
ment, and  if  she  was  not  there  she  was 
afraid  she  would  lose  her  employment.  The 
other  was  that  It  never  occurred  to  her  that 
she  was  likely  to  get  cold  standing  there,  as 
she  was  thinking  about  her  work,  though, 
"of  course,  I  knew  I  was  cold."  I  think 
plaintiff  must  fail  In  her  case  from  ber  own 
showing.  We  stated  in  Hyatt  v.  Ry.  Co.,  19 
Mo.  App.,  loc.  cit  293,  that  where  one  was 
hired  to  work  in  the  cold,  though  with  a 
promise  to  provide  fire,  he  could  not  "delib- 
erately permit  himself  to  freeze,  though  sur- 
rounded with  material  to  prevent  It"  Plaln- 
tllT  was  a  married  woman  of  mature  years, 
and  we  must  assume  she  was  at  least  of  ordi- 
nary intelligence,  and  yet  she  remained  with- 
in a  few  feet  of  comfortable  shelter,  where 
she  could  have  easily  protected  herself  from 
whatever  inconvenience  and  discomfort  there 
was  In  remaining  in  the  street  Her  first 
reason  for  not  seeking  this  shelter  is  no  ex- 
cuse at  all.  She  says  she  was  afraid  she 
would  lose  her  place  with  her  employers  if 
she  was  absent  when  the  doors  opened.  But 
there  were  several  hundred  of  them,  and 
plaintiff,  on  seeing  from  across  tbe  street 
that    her    fellow    employes    were    entering. 


could,  of  course,  have  got  over  and  entered 
before  any  great  number  had  preceded  her— 
Indeed,  without  its  being  known  to  defend- 
ant, or  perhaps  any  one  else,  that  she  bad 
withdrawn  from  the  crowd.  It  would  be  an 
absurdity  to  suppose  that  it  would  bave 
made  any  difference  to  defendant  wbetber 
she  was  among  tbe  first  or  t^e  last  of  the 
large  number  who  entered  when  the  doors 
opened.  Her  second  reason,  if  It  excuses  ber 
for  voluntarily  staying  in  tbe  street  ought 
certainly  to  excuse  defendant  for  lettrog  ber 
stay.  If  the  state  of  tbe  weather  was  such 
as  not  to  make  It  occur  to  ber  that  she  'would 
get  cold,  or  that  she  would  become  sick 
from  getting  cold,  why  ought  it  to  have  oc- 
curred to  defendant?  Of  the  two,  if  there 
was  guilt  to  be  attributed  to  either.  It  was 
to  her,  for  she  knew  it  was  a  delicate  period 
of  the  month  for  hei^-a  thing  which  defend- 
ant could  not  know.  In  Yazoo  Transfer  Co. 
y.  Smith,  78  Miss.  140,  28  South.  807.  sev- 
eral servants  were  directed  to  load  18  twJea 
of  cotton  onto  a  boat  It  was  a  very  cold 
day,  and  the  fingers  of  one  of  tbem  were 
frozen  in. consequence  of  the  exposure  in  do- 
ing the  work,  .and  had  to  be  amputated.  He 
brought  his  action  for  damages.  Tbe  court 
said  that  "the  able  and  ingenious  armaments 
of  counsel  fail  to  parallel  this  case  with 
cases  involving  superior  knowledge  of  the 
person  in  command;  and,  as  two  oJT  them 
concede,  the  Statutes  of  1888,  p.  85,  c  06, 
in  reference  to  unsafe  machinery,  ways,  or 
appliances,  or  improper  loading  of  cars,  has 
no  application.  The  laborer  must  be  pre- 
sumed to  have  knowledge  equal,  if  not  su- 
perior, to  his  employer,  of  the  effect  of  cold 
upon  his  feelings  and  person.  His  own  tem- 
perament is  better  known  to  him  than  any 
one  else,  and  bis  own  sensations  sonnd  tbe 
alarm  to  himself.  Men  are  presumed  to  hare 
ordinary  common  sense,  until  the  contrary 
is  shown,  and  the  law  does  not  speculate  on 
degrees  of  knowledge  about  weather." 

To  permit  a  recovery  in  this  case  would 
make  the  employment  of  servants  much  too 
hazardous  for  the  practical  operation  of  pri- 
vate business.  The  Judgment  sboold  be  n- 
versed. 

BROADDUS,  J.,  concun. 


GASTON  T.  HATDBN  et  tX* 

(Court  of  Appeals  at  Kansas  City,  Mo.    ApiO 

6,  1908.) 

WILLS— TRUSTEES— MISCONDUer-REMOVAI.- 

LEOACIB3— INTEREST— COURTS— DB- 

CISIONS— AUTHORITY. 

1.  Where,,  in  a  prior  suit  for  the  constnictloa 
of  a  will,  the  Supreme  Court  determined  that 
defendant,  who  was  appointed  executor,  was 
in  possession  of  the  fund  Iiequeathed  to  certirn 
minor  legatees  as  trustee,  and  was  entitled  ta 
tbe  possession  of  the  fund  as  sach,  such  ded- 
sion  is  conclusive  on  the  Court  of  ^Appeals  is 
a  subsequent  action  by  tbe  curator  ot  sptii  bu- 
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tees  loaned  the  funds  on  securities  taken  in  hia 
own  name,  and  kept  no  books  of  accounts,  but 
so  mingled  the  trust  funds  with  his  own  that 
their  identity  was  wholly  lost,  and  mutual  hos- 
tility existed  between  the  trustee  and  the  fa- 
thers of  the'  legatees,  such  facts  constituted  a 
sufficient  ground  for  the  trustee's  removal. 

3.  Testatrix  bequeathed  to  her  son  a  pecn- 
uiary  legacy,  to  be  held  by  her  executrix  in 
trust  until  the  son  arrived  at  age,  and  declared 
that  such  sum  should  be  loaned  by  the  exec- 
utrix, and  the  interest  used  in  keeping,  main- 
taining, and  educating  the  son.  By  the  suc- 
ceeding clause  she  bequeathed  another  pecn- 
niary  legacy  to  Q.,  to  be  held  in  tibe  same  man- 
ner and  invested  and  expended  as  provided  in 
the  preceding  paragraph  for  the  control  of  the 
other  legacy.  Held,  that  such  legacies  bore  in- 
terest from  the  date  of  testatrix's  death,  and 
not  from  the  expiration  of  a  year  from  the  date 
letters  testamentary  were  granted. 

Appeal  from  Circuit  Court,  Jasper  Conntx; 
H.  C.  Tlmmonda,  Judge. 

Action  by  Madge  B.  Oaston,  by  her  curator, 
agninst  T.  G.  Hayden  and.  Ernest  Webb,  In 
wblch  the  latter  filed  a  cross-petition.  From 
a  Judgment  In  favor  of  defendant,  croes-com- 
plainant,  Webb,  appeals.    Ue  versed. 

H.  W.  Currey  and  R.  W.  Coleman,  for  ap- 
pellant. Redding  &  Owen,  for  respondent 
Madge  B.  Oaston.  F.  L.  Forlow  and  How- 
ard Gray,  for  respondent  T.  0.  Hayden. 

SMITH,  P.  J.  Emma  I.  Webb,  divorced 
wife  of  B.  T.  Webb,  and  mother  of  Ernest 
Webb,  departed  this  life  in  the  year  18»4; 
first  having  made  her  last  will,  which, 
amongst  other  provisions,  contained  the  fol- 
lowing, to  wit: 

"Second.  I  give,  devise  and  bequeath  to  my 
son,  Ernest  Webb,  the  sum  of  ten  thousand 
dollars,  to  be  held  by  my  executrix  hereinaft- 
er named  in  trust  imtil  my  said  son  arilTes 
at  the  age  of  twenty-one,  and  then  given  to 
him.  Said  sum  during  the  infancy  of  my  son 
to  be  loaned  out  by  my  executrix  on  real  es- 
tate In  Jasper  county,  Missouri,  and  the  in- 
terest thereon  to  be  used  in  keeping,  main- 
taining and  educating  my  said  sou. 

"Third.  I  give,  devise  and  bequeath  to  my 
niece,  Madge  B.  Oaston,  the  sum  of  two  thou- 
sand dollars,  to  be  held  in  the  same  manner 
and  invested  and  expended  as  is  provided  in 
the  preceding  paragraph  for  the  holding,  in- 
vesting and  expending  of  the  ten  thousand 
dollars  bequeathed  to  my  son,  Ernest  Webb. 
Provided,  however,  that  in  case  of  the  death 
of  the  said  Madge  B.  Gaston  at  any  time  dur- 
ing infancy,  then  the  said  sum  herein  be- 
queathed to  her  shall  become  the  money  and 
property  of  my  son  Ernest  Webb,  and  may  be 
used  in  educating  him. 

"Fourth.  I  give,  devise  and  bequeath  all  the 
balance  of  the  property  owned  by  me,  wheth- 
er real  or  personal,  at  my  death  to  my  moth- 
er. Rebecca  Hayden,  and  my  brother,  Thomas 
C.  Hayden,  share  and  share  alike,  and  should 
either  of  them  die  before  1  do,  then  the  other 
sbail  have  all  the  property  described  in  this 
paragraph. 


son  ana  mece,  out  nave  tue  same  m  property, 
then  I  desire  that  my  executrix  shall  after 
having  it  appraised  by  three  disinterested 
freeholders  of  Jasper  coimty,  appointed  by  the 
probate  judge  of  said  county,  sell  at  public  or 
private  sale  sufficient  of  said  property  to  ob- 
tain said  sums,  provided  said  property  shall 
not  be  sold  at  less  than  three-fourths  of  its 
appraised  value. 

"Sixth.  I  hereby  constitute,  nominate  and 
appoint  my  mother,  Rebecca  Hayden,  of  Jas- 
per county,  Missouri,  executrix  of  this  my 
last  will  and  testament,  and  in  case  of  her 
death  or  refusal  to  act,  then  I  desh:e  that  my 
brother,  Thomas  C.  Hayden,  shall  become  the 
executor  of  this  will,  and  he  is  hereby  consti- 
tuted, nominated  and  appointed  such  executor 
In  case  of  my  mother's  death  ex  refusal  to 
act." 

Rebecca  Hayden,  so  named  as  executrix 
of  said  will,  refused  to  qualify  as  such,  and 
thereupon  Thomas  C.  Hayden,  under  the  said 
clause,    became   executor,   and   qualified   as 
such.    He  fully  administered  said  estate,  and 
made  a  final  settlement  thereof,  and  filed  with 
the  probate  court  receipts  from  himself  as 
testamentary  trustee  of  Etnest   Webb  and 
Madge  B.  Gaston  to  himself  as  executor  of 
said  will  for  the  amount  of  the  two  several 
legacies   provided   for   them   in   the  second 
clause  of  said  will.    It  appears  that  later  on 
the  fathers  of  the  respective  infant  legatees 
became  dissatisfied  with  the  administration 
of  the  said  trusts  by  the  said  Hayden,  and 
this  action  was  begun  by  Madge  B.  Gaston 
by  her  curator— her  father— against  blm  and 
the  other  legatee,  Ernest  Webb,  having  for  its 
object  the  construction  of  the  said  will,  and 
a  determination  of  whether  or  not,  under  the 
terms  thereof,  the  said  Hayden  was  appointed 
trustee,  or  authorized  to  act  as  such,  and,  if 
so  authorized,  then  to  remove  him,  and  to  ap- 
point some  other  person  to  act  in  bis  stead, 
etc.    The  defendant  Ernest  Webb,  by  his 
guardian  ad  litem,  filed  an  answer  and  cross- 
petition,  in  which  it  was  denied  that  the  said 
$10,000  legacy  was  given  to  the  said  Hayden 
in  trust,  but  alleged  that  the  same  was  given 
to   him   (the   legatee)   absolutely,   etc.    The 
cross-petition  charged  the  said  Hayden,  as  ex- 
ecutor, (1)  with  retaining  said  legacy  and  re 
fusing  to  loan  the  same;    (2)  with  misms' 
aging  the  said  legacy  by  .using  it  for  ' 
own    benefit;     (3)   with   wrongfully   loar 
$2,000. of  said  legacy  on  real  estate  in  T 
ory  county;    (4)  with  loaning  part  of 
legacy  on  personal  security;    (6)  wl 
proprlatlng  another  part  of  the  same 
own  use;   (6)  with  refusing  to  perm.* 
ther,  E.  O.  Webb,  to  see  the  papc 
ties,  and  funds  of  the  said  legacy, ' 
the  ccadition  thereof,  etc.    In  thf 
Madge  B.  Gaston  it  is  charged  t' 
bequeathed  in  trust  for  her  Is  a 
distinct  trust  from  that  bequr 
est  Webb,  but  that,  notwithst 
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said  Hayden,  trustee  thereof,  has  Inseparably 
commingled  and  Intermixed  the  two  funds; 
that  he  had  failed  to  keep  any  accounts 
whatever  of  his  transactions  with  said  funds, 
and  had  refused  to  account  with  her  or  her 
curator  respecting  his  transactions  and  deal- 
ing thereof;  that  he  had  refused  to  allow 
her  or  her  curator  to  inspect  the  securities 
upon  which  he  claimed  said  trust  funds  were 
Invested,  or  the  notes  and  other  evidences  of 
Indebtedness  taken  for  the  loan  thereof;  that 
be  had  failed  to  pay  interest  on  the  amount 
of  said  bequest  to  her  curator  for  the  pur- 
pose of  her  education,  etc.,  but  had  wrong- 
fully retained  both  the  fund  and  the  Interest 
thereon.  These  allegations  were  supplement- 
ed with  others  similar  to  those  contained  in 
the  cross-petition  of  Ernest  Webb,  already 
referred  to.  A  removal  of  the  trustee  was 
prayed  in  both  petitions.  The  allegations 
contained  in  both  the  petition  and  the  cross- 
petition  were  controverted  by  the  answer  of 
Hayden.  There  was  a  trial,  and  a  decree 
for  defendant,  which.  In  substance,  was  (1) 
that  defendant  Hayden  was  the  duly  appoint- 
ed trustee  of  the  estates  bequeathed  to  both 
of  said  minors;  (2)  that  said  defendant,  as 
trustee,  had  In  good  faith  cared  for  and  pre- 
served said  estates,  and  ought  not  to  be  re- 
moved; (3)  that  the  amounts  due  each  of 
the  legatees,  respectively,  should  bear  Inter- 
est from  the  date  of  the  death  of  the  testa- 
trix to  that  of  the  final  settlement,  and  from 
the  latter  date  8  per  cent.,  compounded  an- 
nually, etc.;  (4)  that  the  father  of  the  legatee 
Ernest  Webb,  being  a  man  of  large  prop- 
erty, and  willing  to  provide  for  the  educa- 
tion and  maintenance  of  the  latter,  the  trus- 
tee retain  the  control  of  the  whole  of  said 
bequest  of  such  latter;  (6)  that,  as  the  father 
of  Madge  B.  Gaston  was  a  man  of  small 
means,  the  said  trustee  pay  over  to  her  fa- 
ther, as  her  curator,  certain  specified  sums 
for  her  education  and  maintenance,  etc. 
Each  of  the  parties  to  the  record  has  ap- 
pealed here. 

1.  Touching  the  question  of  whether  or 
not  the  defendant  Hayden  was  a  trustee  for 
said  minors,  under  the  provisions  of  the  will, 
it  will  be  observed  that  in  Webb  v.  Hay- 
den, 166  Mo.  39,  65  S.  W.  760,  which  was  an 
action  by  E.  C.  Webb,  curator  of  Ernest 
Webb,  the  legatee  under  the  will,  against  T. 
G.  Hayden,  the  trustee,  to  recover  the  mon- 
eys lielonging  to  the  said  minor  in  the  pos- 
session of  the  latter,  as  trustee,  It  was,  W 
effect,  held  that  the  said  Hayden  was  In  the 
possession  of  the  fund  In  the  quality  of  trus- 
tee. It  will  not  do  to  say  the  court  did  not 
in  that  case  construe  the  will,  nor  that  the 
construction  so  declared  Is  but  mere  obiter 
dicta.  It  is  true,  the  court  might  have  dis- 
posed of  the  appeal  by  holding,  as  it  did, 
that  the  plaintiff,  Webb,  could  not  maintain 
the  action  in  his  own  name;  but  it  elected 
not  to  do  so,  and  proceeded,  as  was  proper, 
to  decide  other  points  raised  by  the  appeal 
adversely  to  the  plaintiff,  Webb.    Amongst 


such  othw  points  so  raised  was  that  of 
whether  or  not  the  defendant,  Hayden,  waa 
trustee  of  the  legacy  bequeathed  by  the  -will 
to  Ernest  Webb.  The  decision  was  that  Hay- 
den was  thai  in  possession  of  that  fnnd  as 
trustee.  It  la  not  declared  whether  he  de- 
rived his  appointment  from  the  will,  or  from 
the  order  of  the  court  made  in  respect  to  the 
giving  of  the  bond  as  trustee.  It  only  de- 
clared In  express  terms  that  he  was  trustee 
of  the  fund,  but  whether  he  derived  the  ti- 
tle to  that  ofiice  wholly  fnmi  the  will,  or  the 
order  of  the  court  refwred  to,  or  from  both, 
is  not  clearly  stated.  A  reading  of  the  en- 
tire opinion  In  the  case  will  show  that  the 
question  as  to  whether  or  not  he  (Hayden) 
was  trustee  of  the  legacy,  and  entitled,  as 
such,  to  the  possession  and  management  there- 
of, is  foreclosed,  as  to  us,  by  the  ruling  In 
that  case. 

2.  Having  reached  the  conclusion  that  we 
are  required  to  retard  the  defendant  as  the 
trustee  of  the  bequest.  It  is  next  to  be  de- 
termined whether  or  not  he  should  be  re- 
moved on  any  or  all  of  the  grounds  therefoi 
alleged  in  the  petition  and  cross-petition. 
The  evidence  disclosed  by  the  record  is  am- 
ple to  sustain  the  allegations  of  the  cross- 
petition  as  respects  the  misconduct  of  the 
defendant  trustee.  It  appears  that,  at  the 
close  of  his  account  as  executor  of  the  estate 
of  the  testatrix,  he  retained  In  his  hands  as 
trustee  for  said  beneficiary  the  $10,000  be- 
quest, but  wholly  neglected  to  keep  clear, 
distinct,  and  accurate  accounts  relating  to 
the  same.  Not  only  did  he  keep  no  such 
book  of  accounts,  but  the  notes  and  securities 
on  which  said  fund  was  loaned  be  made 
payable  to  himself  In  his  Individual  capacitr; 
and  in  that  way  he  so  merged  it  Into  his  indi- 
vidual funds  that  its  Identity,  or  the  securi- 
ties on  which  it  was  loaned  or  in  which  it 
was  invested,  became  wholly  lost.  When  he 
collected  moneys  on  the  secnrities  belonging 
to  the  trust,  he  deposited  the  same  in  bank 
to  his  individual  credit  So  far  as  it  ap- 
peared from  the  entries  in  any  book,  or  from 
any  record,  paper,  note,  or  security,  the  trust 
fund  had  no  existence.  Blended  and  mixed 
with  the  individual  funds  of  the  trustee  and 
the  beneficiary,  Webb,  were  also  the  funds 
which  the  former  held  as  trustee  for  the 
plaintiff,  Madge  B.  Gaston.  By  this  blend- 
ing and  mixing  the  identity  of  the  trust 
funds  were  as  completely  obliterated  as  if 
they  had  never  existed.  The  trust  fund  was 
managed  and  used  by  the  defendant  in  his 
own  name,  and  in  the  same  manner  as  if  it 
were  his  own.  No  record  was  anywhere 
made  of  the  various  transactiona  touching 
the  fund.  No  note  or  security  taken  wore 
the  impress  of  the  trust,  or  any  earmark  of 
It.  A  more  unbusinesslike  method  of  hand- 
ling the  fund  could  not  be  well  imagined. 
If  a  call  had  been  made  upon  him  by  the 
beneficiaries,  or  those  representing  them,  to 
produce  for  inspection  the  books,  documents, 
and  papers  relating  to  the  fund,   the   call 
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would  have  been  futUe.  It  la  stated  In  sec- 
tion 1076  of  Fomeroy's  Equity  Jxirlsprudence 
that  the  dnty  of  good  faltb  probibits  mixing 
together  the  funds  of  the  trustee  with  those 
of  the  beneficiary  in  one  amount,  the  deposit- 
ing the  trust  money  in  the  trustee's  own  per- 
sonal account  with  his  own  moneys  in  bank, 
znlngUng  the  receipts  and  payments  of  trust 
moneys  and  his  own  moneys  in  bis  books  of 
account,  and  all  similar  modes  of  combining 
«r  failing  to  distinguish  between  the  two 
funds.  He  may  not  thus  mingle  trust  mon- 
eys with  his  own,  even  though  he  eventually 
accounts  for  the  whole,  and  nothing  is  lost. 
This  rule  is  to  protect  the  trustee  from  temp- 
tation, from  the  hazard  of  loss,  and  from  be- 
ing a  possible  defaulter.  In  Williams  v.  Wil- 
liams, 55  Wis.  300,  12  N.  W.  485,  13  N.  W. 
274,  42  Am.  Rep.  708,  in  referring  to  the 
dnty  of  the  trustee  to  keep  the  trust  fund 
marked  and  separate  from  his  own,  it  Is  said, 
no  matter  what  he  intends  to  do,  or  what  the 
cashier  or  clerk  may  think  he  is  doing,  the 
deposit  must  wear  the  Impress  of  the  trust, 
or  he  cannot,  when  brought  to  an  account, 
call  It  trust  property.  The  fact  that  he  de- 
livered the  moneys  to  the  bank,  and  thus  al- 
lowed them  to  be  mingled  with  other  funds, 
destroyed  their  identity  as  completely  as 
though  be  had  first  mingled  them  with  an 
equal  amount  of  bis  own  moneys,  and  then 
deposited  the  whole  in  bulk.  The  making  of 
the  deposit  and  taking  the  certificates  to  him- 
self Individually  was  therefore  not  only  an 
extinguishment  of  the  Identity  of  the  money, 
but  an  appropriation  of  it  at  law  to  hl.s  own 
personal  use.  And  In  section  1070  of  Fome- 
roy's Equity  Jurisprudence  it  is  further  said 
that  it  Is  well  settled  that  every  violation  by 
a  trustee  of  a  duty  which  equity  lays  upon 
bim,  whether  willful  and  fraudulent,  or  done 
tbrough  negligence,  or  arising  through  mere 
oversight  or  forgetfulness,  is  a  breach  of 
trust.  It  is  accordingly  made  to  appear  that 
the  trustee  continuously  and  persistently  vio- 
lated the  duties  of  the  trust  by  the  mode  in 
which  he  administered  it.  The  power  of 
courts  of  equity  over  the  removal  of  trustees, 
Ind^endent  of  any  statutory  authority  or 
any  direction  in  the  instrument  of  trust,  is 
well  established.  Fomeroy's  Eq.  Juris,  i 
1086.  In  May  v.  May,  167  U.  S.,  loc.  clt 
820,  17  Sup.  Ct.  S24,  42  L.  Ed.  179,  it  is  said 
that  the  power  of  equity  to  remove  a  trustee 
and  to  substitute  another  in  his  place  is  in- 
cidental to  its  paramount  duty  to  see  that 
trusts  are  properly  executed.  In  section  276 
of  Ferry  on  Trusts  are  specified  a  great  num- 
ber of  grounds  for  the  removal  of  a  trustee, 
and  among  which  is  that  where  be  miscon- 
dncts  himself,  or  deals  with  the  trust  fund 
for  his  own  personal  profit  and  advancement, 
or  commits  a  breach  of  trust,  or  fails  to  in- 
vest as  directed,  or  loans  the  funds  on  per- 
sonal security,  or  where  a  hostile  feeling  ex- 
lata  between  him  and  the  beneficiary.  In 
.  Fomeroy's  Equity  Jurisprudence,  i  1086,  it  Is 
also  stated  that  the  power  of  removal  is  con- 


fined to  cases  of  actual,  express  tmsts.  A 
court  of  equity  may  and  will  remove  a  trus- 
tee who  has  been  guilty  of  some  breacb  of 
trust  or  violation  of  duty.  Tbe  exercise  of 
this  function  by  a  court  of  equity  l>elongs 
to  what  Is  called  Its  "sound  Judicial  discre- 
tion," and  is  not  controlled  by  positive  rules, 
except  that  the  discretion  must  not  be 
abused.  But  not  only  does  It  appear  from 
the  evidence  adduced  that  the  trustee  was 
guilty  of  a  long  and  unbroken  series  of 
breaches  of  his  trust,  but  that  his  feelings 
towards  the  father,  who  Is  the  guardian  and 
curator  and  beneficiary,  were  extremely  hos- 
tile and  bitter.  It  is  true  that  this  feeling 
does  not  extend  to  the  infant  beneficiary  him- 
self, but  it  does  extend  to  his  representative, 
who  is  the  only  other  person  who  would 
probably  and  most  likely  care  for  and  look 
after  the  preservation  of  the  trust  fund. 
During  the  infancy  of  the  beneficiary  his  fa- 
ther and  curator  would  have  the  legal  and 
natural  right,  in  tbe  name  of  and  In  the  in- 
terest of  his  son  and  ward,  to  call  upon  the 
trustee  to  produce  for  inspection  the  books, 
papers,  and  documents,  and  for  Information 
relating  to  the  trust  fund,  so  that  it  seems 
that  the  father  and  curator  stands  In  the 
place  of  the  infant  beneficiary,  and  that  the 
practical  effect  of  the  hostility  of  the  trustee 
to  the  farmer  is  the  same  as  if  it  had  ex- 
isted to  the  latter.  The  hostility  between 
the  trustee  and  the  father  and  curator  was 
mutual,  and  had  existed  since  the  date  of  the 
divorcement  of  the  latter  from  the  testatrix. 
In  Gnrtslde  v.  Gartslde,  113  Mo.  348,  loc  cit 
336,  20  S.  W.  669,  it  is  said  that  hostility  be- 
tween the  trustee  and  the  cestui  que  trust 
Is  not  of  Itself  a  sufficient  ground  of  removal, 
unless  it  appears  that  the  action  of  the  for- 
mer is  probably  controlled  or  might  be  con- 
trolled by  it.  In  May  v.  May,  supra,  it  was 
said  that  the  power  to  remove  a  trustee  may 
be  exercised  whenever  such  a  state  of  mutual 
ill  feeling,  growing  out  of  his  behavior,  ex- 
ists between  the' trustee  in  question  and  the 
beneficiary  that  his  continuance  in  office 
would  be  detrimental  to  the  execution  of  the 
trust,  even  for  no  other  reason  than  that  hu- 
man infirmity  would  prevent  the  beneficiary 
from  working  in  harmony  with  him,  and  al- 
though charges  of  misconduct  are  either  not 
made  out  or  are  greatly  exaggerated.  In 
Scott  ▼.  Band,  118  Mass.  215,  it  is  said  In 
tbe  opinion  that  tbe  question  of  removing  a 
trustee  depends  upon  a  careful  consideration 
of  all  tho  circumstances,  the  existing  rela- 
tions, and,  to  some  extent,  the  state  of  feel- 
ing between  the  parties.  It  is  addressed  to 
the  reasonable  discretion  of  the  court.  There 
are  numerous  other  cases  to  the  like  effect 
cited  in  tbe  brief  of  the  next  friend  of  the 
Infant  beneficiary.  There  Is  nothing  in  the 
record  relating  to  the  administration  of  the 
trust  which  In  tbe  slightest  Impugns  the  in- 
tegrity of  tbe  trustee.  All  through  tbe  tak- 
ing of  the  testimony  at  the  trial  he  mani- 
fested bis  ill  feeling  towards  the  father  of 
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tbe  benefldarj,  and  bb  dUrincUnation  to  fnr- 
uUli  talm  wltb  any  Information  respecting 
the  tmat,  or,  Indeed,  to  recognize  any  right 
in  him  to  know  any  fact  tonching  the  tnut. 
In  view  of  the  nnmeroos  and  persistent  vio- 
lations by  the  trustee  of  his  tnutt,  and  the 
probable  continued  repetition  thereof  if  be  be 
contlnaed,  the  relation  of  the  parties  to  the 
trust,  and  their  hostility,  in  onr  opinion, 
makes  the  coDtlnnance  of  the  trustee  incom- 
patible wltb  the  best  Interests  of  the  bene- 
flciary,  and  for  that  reason  he  shonld  be  re- 
moved, and  another  fit  person  appointed  in 
bis  place.  And  the  foregoing  obserratlons 
and  conclusions  are  alike  applicable  to  the 
defendant  Hayden'g  trusteeship  of  plaintiff 
Madge  B.  Gaston,  and  for  like  reasons  he 
■honld  be  removed  from  the  office  of  the 
trusteeship  as  to  her.  Every  ground  for  his 
removal  existing  in  the  one  case  exists  in 
the  other.  There  to  no  substantial  differ- 
ence between  them. 

8.  In  looking  at  the  second  and  third 
clauses  of  the  will,  we  must  conclude  that 
the  legatees  therein  named  were  entitled  to 
the  Interest  accruing  on  the  special  legacies 
therein  provided  from  the  death  of  the  tes- 
tatrix, and  that  the  rule  that  general  lega- 
cies shall  not  bear  Interest  until  the  expira- 
tion of  one  year  from  the  grant  of  letters 
testamentary  has  no  application  In  a  case  of 
this  kind.  The  Interest  that  accrued  on  the 
legacy  was  a  part  of  the  legacy  itaelf,  to 
which  the  legatees  were  entitled  from  the 
death  of  the  testatrix.  This  to  made  plain 
by  what  was  said  by  us  in  In  re  Estate  of 
Catron,  82  Mo.  App.  416.  The  object  of  the 
testatrix  in  making  the  bequest,  most  mani- 
festly, was  to  provide  for  the  maintenance 
and  education  of  the  two  Infant  legatees 
from  her  death,  without  reference  to  the 
ability  and  willingness  of  their  respective 
fathers  to  do  so.  She  may  have  had,  and 
probably  did  have,  the  thought  that  they 
might  be  unable  or  disinclined,  for  some  rea- 
son, to  contribute  the  needed  support  for 
these  purposes,  and  so  made  her  wll^  to  meet 
that  contingency.  Besides  this,  It  seems  that 
the  testatrix  at  the  time  of  her  death  bad 
Interest-bearing  securities  nearly  equal  In 
amount  to  the  legacies,  and  that  thosa  se- 
curities came  into  the  possession  of  the  trus- 
tee, BO  that  he  actually  received  the  biterest 
with  which  he  was  charged.  Therefore  there 
was  no  hardship  imposed  by  the  finding  of 
the  court  in  that  regard. 

It  results  that  the  decree  will  be  reversed, 
wltb  directions  to  the  trial  court  to  order  and 
decree  the  removal  of  the  defendant  from 
each  of  said  trusteeships,  and  to  appoint  some 
fit  and  proper  person  in  bis  stead,  to  hold 
and  Invest  said  trust  funds  for  each  of  the 
said  Infant  legatees  In  accordance  with  the 
terms  of  the  will— requiring  said  new  trustee 
to  give  a  proper  bond,  with  adequate  sureties 
thereon,  for  the  faithful  administration  of 
the  trust,  to  be  approved  by  the  court— and 
that  upon  the  appointment  of  such  new  trus- 


tee die  defendant  Hayden  be  fnrdier  ordexcd 
and  comi>elled  to  pay  to  snch  succeeding 
trustee  the  said  trust  fund,  with  6  per  cent. 
interest  thereon  from  ttie  death  of  tbe  tea- 
tatrix,  and  that  an  account  of  said  trust 
fund  in  his  hands  be  taken  and  determined, 
and  (»deted  to  be  paid  over  to  this  sncoeed- 
ing  trustee.  In  otber  respects  the  decree 
not  to  be  disturbed.    All  concnc 


ZABTMAN-THAXMAN  GARRIAOE  CO.  v. 
REID  et  at* 

(Gonrt  of  Appeals  at  Kansas  City,  Mo.    AprO 

6,  1903.) 

LIVBRT    STABLB    KEBPBRS-HUIBN— BOARD    OF 

HORSE— LIEN  ON  CARRIAOB-8TAT- 

OTB-CONSTRDCnON. 

1.  Rev.  St.  18i)9,  i  4228,  enacts  that  every 
I  person  who  shall  board  any  hone  shall  have 
i  for  the  amount  due  therefor  a  lien  on  the  ani- 
mal, and  on  any  vehicle  or  eqnipment  "coming 
into   bis    posso^on    therewith."       Bdd,     that 
where  a  horse  was  boarded  at  a  livery  stable, 
and  snbseqaently  the  owner  of  the  horse  sent 
a  carriage  to  the  stable,  the  stable  keeper  had 
no  lien  on  the  carriage  for  the  board  of  tJui 
horse. 
Ellison,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Jackson  Obon- 
ty;  J.  H.  Slover,  Judge. 

Suit  by  the  Zartman-Thalman  Carriage 
Company  against  Theodore  Reld  and  others. 
From  a  judgment  for  defendants,  plaintHf 
appeato.     Reversed. 

Beardsley,  Gregory  &  Klrshner,  for  appel- 
lant   Marley  &  Swearlngen,  for  respondents. 

SMITH,  P.  3.  Defendants  Reid  ft  Ix>we 
were  livery  stable  keepers  doing  business  In 
Kansas  City.  On  May  6,  1900,  the  defend- 
ant John  A.  Wright  brought  a  horse  to  said 
livery  stable  to  be  kept  and  cared  for.  Tbe 
price  agreed  upon  for  the  keep  was  $16  per 
month.  Ttie  horse  remained  continuously  un- 
til the  latter  part  of  March,  1901.  The  Har- 
rlgan-Zartman  Carriage  Company  was  a  part- 
nership in  the  year  1900  at  Kansas  City,  en- 
gaged in  the  manufacture  and  sale  of  \mg- 
gles.  On  August  18,  1900,  said  J.  A.  Wright 
came  to  the  place  of  business  of  this  mann- 
facturlng  firm  to  buy  a  buggy,  as  he  said,  for 
his  father,  defendant  W.  M.  Wright  He 
picked  out  a  surrey,  the  agreed  price  of  which 
was  $275.  He  paid  $75  In  cash,  produced  a 
general  power  of  attorney  to  act  for  his  fa- 
ther, and  under  it  and  in  pursuance  of  it  ex- 
ecuted four  promissory  notes,  for  $50  eacb, 
due  In  one,  two,  three,  and  four  months,  and 
a  chattel  mortgage  on  the  buggy  to  secure  tbe 
notes.  His  statement  to  the  carriage  company 
at  the  time  was  that  his  horse  was  at  the  liv- 
ery stable;  that  he  wanted  the  buggy  sent 
there;  that  It  would  be  there  but  a  few  days, 
when  he  would  take  It  to  his  place,  where  he 
was  finishing  a  bam.  Through  an  oversight 
on  the  part  of  the  carriage  company,  the  cbat- 
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Wright  did  not  take  the  sarrey  away  from 
the  livery  stable.  Some  time  after  the  filing 
of  the  chattel  mortgage  the  Zartmanr-Thal- 
man  Carriage  Company,  successors  to  the 
Harrigan-Zartman  Company,  learned  that  the 
carriage  was  stUl  at  the  Uvery  stable.  The 
notes  being  unpaid,  demand  was  made  for 
the  possession  of  the  carriage,  which  was  re- 
fused,, and  thereupon  suit  In  replevin  was 
brought  against  Keld  &  Lowe,  the  livery 
stable  keepers,  W.  M.  Wright,  and  J.  A. 
Wright  The  defendants  Wright  defaulted. 
Defendants  Reld  &  Lowe  set  up  a  claim  of 
agister's  lien  against  the  surrey.  A  jury  was 
dispensed  with,  and  the  cause  was  tried  by 
the  court  It  made  special  findings  of  fact, 
and  rendered  Judgment  computing  the 
amount  which  was  due  for  the  feed  and  care 
of  the  horse  for  the  period  beginning  at  the 
date  when  the  buggy  came  into  the  possession 
of  the  livery  stable  keepers,  August  19,  1900, 
down  to  the  time  when  the  buggy  was  replev- 
ied, at  which  time,  also,  the  account  for  the 
care  of  the  horse  ceased,  and  held  that  the 
livery  stable  keepers  had  a  lien  on  the  surrey 
for  this  amount  which  the  court  held  was  a 
prior  and  better  lien  than  that  of  the  chattel 
mortgage  imder  which  plaintifC  claimed. 

It  Is,  in  effect  conceded  that  the  rights  of 
the  parties  to  this  controversy  are  to  be  deter- 
mined by  the  construction  which  shall  be  pla- 
ced on  the  provisions  of  section  4228,  Bev.  St 
1899,  which  are  as  follows:  "Every  person 
who  shall  keep,  board  or  train  any  horse,  mule 
or  any  animal,  shall,  for  the  amount  due 
therefor,  have  a  lien  on  such  animal,  and  on 
any  vehicle,  harness  or  equipment  coming  in- 
to his  possession  therewith."  This  statute  Is 
In  derogation  of  the  common  law,  and  should 
for  that  reason  be  strictly  construed.  Stone  v. 
Kelley,  69  Mo.  App.  218;  Howes  v.  New- 
comb,  146  Mass.  79,  16  N.  E.  123;  Ingalls  v. 
Vance,  61  Vt  682,  18  Atl.  452.  As  to  statutes 
In  derogation  of  the  common  law,  an  emin- 
ent vnriter— Sutherland  on  Statutory  Con- 
atructicHi,  i  400— has  said  that  "such  statutes 
aa  take  away  a  common-law  right  remove  or 
add  to  common-law  disabilities,  or  provide 
for  proceedings  unknown  or  contrary  to  that 
law,  are  construed  strictly.  The  court  can- 
not properly  give  force  to  them  beyond  what 
l8  expressed  by  their  words,  or  Is  necessarily 
Implied  from  what  to  expressed."  And  the 
same  writer  has  further  said  that  the  differ- 
ence between  a  liberal  and  a  strict  construc- 
tion of  a  statute  Is  that  a  case  may  come 
-within  one  unless  the  language  excludes  It 
wlille  it  (the  case)  is  excluded  by  the  other 
unless  the  language  Includes  It  Sutherland 
on  Stat  Constr.  {  S48.  Mow,  applying  the 
role  of  strict  construction  to  the  statute  which 
I  have  already  quoted,  can  it  be  doubted  that 
Ita  language  includes  the  case  under  consld- 
eratlonT  The  word  "therewith"  (the  last  in 
the  section),  according  to  the  latest  standard 
dictlonarlea  of  the  English  language  (Web- 


this— fit  the  same  time."  And  taking  tbe 
definition  of  the  word  to  be  that  Just  givoi, 
and  it  Is  plain  that  no  other  interpretation 
can  be  placed  upon  all  the  words  with  which 
it  is  associated  in  the  statutory  collocation 
than  that  what  is  meant  by  them  Is  that  the 
liveryman  1b  given  a  lien  only  where  the  "ve- 
bicle,  harness,  or  equipment  comes  into  his 
possession  at  the  same  time  with  the  horse, 
mule  or  other  animal,"  for  the  amount  of 
the  keep  or  board  of  the  latter.  The  lan- 
guage of  the  statute  does  not  give  a  Uen  on 
a  vehicle  or  harness  for  the  keep  or  care  of  a 
horse  unless  such  vehicle  comes  Into  the  pos- 
session with  or  at  the  same  time  the  horse 
does.  A  lien  on  a  vehicle  coming  Into  tbe 
possession  of  a  liveryman  at  a  time  prior  or 
subsequent  to  that  of  the  horse,  for  the  board 
of  the  latter,  is  not  Included  in  the  statute; 
and,  as  it  Is  unknown  to  the  common  law.  It 
can  have*  no  existence. 

But  it  has  been  argued  tbat,  though  the  ve- 
hicle In  the  first  Instance  came  Into  the  pos- 
session of    the  defendants— liverymen— long 
after  the  horse  did,  yet  as  both  were  after- 
wards In  their  possession  at  the  same  time, 
this  was  equivalent  to  a  coming  into  posses- 
sion at  the  same  time.    If  the  question  of  the 
construction  of  section  4228  were  res  nova,  as 
It  is  not— Stone  v.  Kelley,  supra— I  should  be 
Inclined  to  give  it  a  liberal  construction,  since 
It  Is  remedial  In  Its  character;  but  restrained 
as  I  am  by  my  reverence  for  the  maxim, 
"Stare  decisis,  et  non  quieta  movere"— a  max- 
im to  which  the  revisory  courts  of  this  state 
have   of   recent   years  shown   Uttle   heed— I 
must  adhere  to  that  adopted  in  the  case  Just 
cited.    To  concede  the  correctness  of  defend- 
ants' argument  would,  in  effect,  be  to  over- 
throw the  construction  heretofore  placed  up- 
on this  statute  by  us.    It  Is  manifest  If  tbe 
statute  is  given  a  liberal  construction,  the  de- 
fendants are  entitled  to  tbe  Hen  claimed,  but. 
If  It  be  given  a  strict  construction,  they  are 
not    The  vehicle  In  the  present  case,  as  has 
been  stated,  came  into  the  possession  of  the 
defendants— tbe    liverymen— several     months 
subsequent  to   that   of   the   horse   for   the 
amount  of  whose  board  a  Men  is  claimed,  and 
therefore  It  Is  clear  that  the  case  is  not  onf 
Included    In   the  language   of    the  statute 
Whether  or  not  the  plaintiffs'  mortgage  ' 
the  vehicle  had  been  recorded  prior  to 
time  such  vehicle  went  into  the  possesslo' 
defendants  Reid  &  Lowe  is  of  no  conseqr 
since  the  latter  had  no  Hen  on  such  v 
and  as  the  mortgage,  though  not  duly 
ed,  was  valid  as  between  plaintiffs  ' 
other  defendant  Wright 

I  tbink  tbe  court  erred  In  conclur 
was  a  lien  In  favor  of  Reld  &  Lowf 
titled  them  to  the  possession  as 
plaintiffs,  and  accordingly  I  thl* 
ment  ought  to  be  reversed. 

BROADDUS,  J.,  concura. 
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ELLISON,  J.  (dissenting).  I  do  not  think 
the  construction  given  to  the  foregoing  stat- 
ute by  Judge  SMITH  Is  the  proper  construc- 
tion. The  vehicle  must  be  such  as  may  be 
used  in  connection  with  the  horse,  and,  vrhen 
It  Is  such,  the  Uen  attaches  to  It  for  the  feed 
of  the  horse  for  the  period  that  the  possesBlon 
has  covered  both  at  the  same  time.  The  pri- 
mary meaning  given  to  the  word  "therewith" 
la  "with  that,  this,  or  it."  See  Webster's, 
the  Standard,  and  the  Century  Dictionaries. 
Possession  is  a  continuous  act,  and,  when  the 
statute  uses  the  expression  in  question,  It 
does  not  mean  that  the  delivery  of  posses- 
sion shall  be  simultaneous,  but  merely  that 
the  possession  must  be  simultaneous.  The 
phrase  "coming  into  his  possession  there- 
with" is  no  more  than  if  It  had  read,  "being 
in  his  possession  therewith,"  or  "coming  Into 
his  possession  with  such  animal."  Not  that 
the  vehicle  shall  come  into  his  possession  at 
the  same  time  the  animal  does,  but  merely 
that  It  shall  come  into  his  possession  with 
the  animal;  that  is  to  say,  while  the  animal 
which  may  be  used  In  connection  -^ith  it  Is 
in  his  possession.  It  seems  to  me  that  this 
construction  of  the  statute  is  not  a  loose  one, 
but  is  strictly  within  its  meaning,  under  the 
rule  adopted  by  us  In  Stone  v.  Kelley,  59  Mo. 
App.  214;  Baskln  v.  Wayne,  62  Mo.  App.  515; 
Miller  V.  Crabbe,  66  Mo.  App.  660;  and  by 
the  St.  Louis  Court  of  Appeals  in  Lazarus  v. 
Moran,  64  Mo.  App.  239.  I  therefore  believe 
the  Judgment  should  be  affirmed. 


OITY  OF  EXCELSIOR  SPRINGS,  to  Use  of 

McCORMICK,  v.  HENRY.* 

(Court  of  Appeals  at  Kansas  City,  Mo.    April 

6,  1903.) 

TAXATION— SALE  OF  LAND— PKIORITT  OP  UBN 
—SUBSEQUENT  CITY  TAXBS— AC- 
TIONS—PARTIES. 

1.  Under  Acta  1893,  p.  107.  and  Rev.  St 
1899,  i  9297,  declaring  that  all  taxes  by  the 
state,  county,  or  city  snail  coustitute  a  lieu  on 
real  estate,  a  purchaser  of  land  for  delinquent 
state  and  county  taxes  purchases  subject  to  all 
subsequent  valid  tax  liens,  whether  based  on 
state,  county,  or  city,  taxes. 

2.  Under  Acts  1893,  p.  107,  requiring  suit  on 
special  city  tax  bills  to  be  brought  against  the 
owner  of  the  land,  such  suit  was  properly 
brought  against  a  purchaser  of  the  land  who 
acquired  title  under  a  tax  deed  after  the  city 
tax  lien  accrued. 

Appeal  from  Circuit  Court,  Clay  County; 
J.  W.  Alexander,  Judge. 

Action  by  the  city  of  Excelsior  Springs, 
to  the  use  of  Da.vld  McCormick,  against 
Samuel  D.  Henry.  From  a  judgment  In  fa- 
vor of  plaintiff,  defendant  appeals.    Affirmed. 

Harris  L.  Moore  and  W.  A.  Craven,  for 
appellant  D.  C.  Allen  and  Sandusky  & 
Sandusky,  for  respondent 

SMITH,  P.  J.  Action  to  enforce  tax  bill 
against  a  certain  lot  In  the  city  of  Excelsior 

*Rehearlns  denied  April  27,  UOt. 


Springs— a  city  of  the  fourth  class— for  a 
street  Improvement  The  tax  bill  was  dated 
November  5,  1894.  The  action  thereon  was 
begun  October  31,  1899.  It  appears  from  the 
record  that  the  state  and  county  taxes  for 
the  year  1890  became  delinquent  and  suit 
was  brought  by  the  collector  on  April  23, 
1892,  against  Atchison,  who  was  then  owner, 
for  the  collection  of  the  said  taxes,  and 
Judgment  was  recovered  tn  June,  lS9a. 
Later  on,  execution  was  issued,  and  the  lot 
was.  sold  thereunder  in  1897  to  Metbeny, 
who  received  a  sheritTs  deed  therefor.  By 
several  mesne  conveyances  the  title  so  ac- 
quired by  him  passed  to  the  defendant,  Hen- 
ry. At  the  time  this  action  was  brought, 
the  defendant  Henry,  appeared  to  be  the 
record  owner. 

The  question  presented  by  the  record  now 
before  us  is  whether  or  not  the  sale  made  of 
the  lot  in  1897,  under  the  Judgment  in  1895. 
upon  the  petition  in  1892,  for  the  delinquent 
state  and  county  taxes  of  1890,  cut  out  or 
extinguished  the  tax  bills  issued  in  1894  by 
the  said  city  for  street  Improvements  con- 
ceded to  have  been  legally  made.  The  plain- 
tiff contends  that  the  sheriff's  sale  simply 
enforces  the  Hen  of  the  state  against  the  lot 
for  the  taxes,  and  that  the  purchaser,  on 
receiving  the  sheriff's  deed,  becomes  invest- 
ed with  the  title,  subject  to  all  snbseqaently 
accruing  taxes,  which  it  becomes  his  dnty 
to  pay  in  order  to  clear  his  title.  It  is  con- 
ceded that,  under  the  cases  in  this  state  re- 
ferred to  by  the  defendant,  a  prior  lien  of 
the  state  for  taxes  is  superior  and  para- 
mount to  that  created  by  the  act  of  the 
owner— such,  for  example,  as  a  mortgage 
—but  these  cases  decide  nothing  pertinent 
to  the  question  under  consideration.  And  the 
same  Is  true  as  to  the  case  of  White  v. 
Knowlton,  84  Minn.  141,  86  N:  W.  755,  for 
the  decision  of  that  case  rests  upon  statu- 
tory provisions  wholly  dissimilar  to  our  own. 
It  Is  stated  In  Black  on  Tax  Titles,  f  427, 
that  the  general  rule  prevailing  in  a  ma- 
jority of  the  states  is  that  a  sale  for  taxes 
for  any  year  cuts  out  the  lien  of  aU  taxes 
assessed  for  any  year  prior  to  that  for  -which 
the  sale  was  made,  or,  in  other  words,  a  tax 
sale  has  the  effect  to  divest  the  property  of 
the  Uen  for  all  prior  and  unpaid  taxes,  but 
In  this  state  it  has  been  held  that  sncb  a 
sale  does  not  have  that  effect  State  v.  "Wer- 
ner, 10  Mo.  App.  41;  Wag.  St  1872,  p.  117a 
{  60;  Rev.  St  1899,  {  9187.  And  in  a  Jaris- 
dlctlon  where  it  was  held  that  a  sale  of  land 
for  the  taxes  of  any  year  would  divest  the 
lien  of  all  taxes  assessed  for  any  prior  year. 
It  was  further  held  that  a  title  acquired  un- 
der a  tax  sale  for  a  subsequent  year  would 
prevail  over  a  title  founded  on  a  sale  for  the 
taxes  of  a  previous  year,  on  the  ground  that 
it  was  the  duty  of  the  purchaser  at  the  first  i 
sale  to  see  that  subsequent  taxes  were  paid.  ' 
Anderson  v.  Reder,  46  Cal.  134.  It  is  thus 
seen  that,  where  property  on  which  the  taxes 
for  any  year  are  delinquent,  assessments  for 
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eacb  sacceedlDg  year  may  be  made  on  It  as 
If  It  was  not  deliuquent,  and  that  it  is  tbe 
duty  of  tbe  puicbaser  at  a  sale  for  tbe  prior 
taxes  to  pay  tbose  subsequently  accruing,  or 
eise  be  will  lose  tbe  property  if  be  allows 
it  to  go  to  sale  for  tbe  latter.  It  would,  no 
doubt,  be  otherwise  If  the  property  were  for- 
feited to  tbe .  state  for  the  nonpayment  of 
prior  delinquent  taxes,  as  was  provided  unr 
dcr  an  Oblo  statute.  Under  such  a  statute, 
after  tbe  forfeiture  tbe  state  would  not  as- 
sess the  property  while  the  owner  of  it 
Buckley's  Lessee  v.  Osbom,  8  Obio,  loc.  dt 
187.  But  when  It— tbe  property— remains 
that  of  tbe  Individual,  as  under  our  statute, 
until  actually  sold  for  the  delinquent  taxes, 
it  would  still  be  subject  to  tbe  further  as- 
sessment for  subsequent  years.  Lumber  Ck». 
V.  Anderson,  13  Mo.  App.,  loc.  cit.  435;  State 
V.  Heman,  7  Mo.  App.  420;  State  v.  Wer- 
ner, supra.  Tbe  statute  gives  a  lien  for  all 
taxes,  whether  state,  county,  or  city,  and 
whether  general  or  special.  Section  9297, 
Acts  1803,  p.  107.  It  provides,  however,  a 
somewhat  different  method  of  procedure  for 
tbe  enforcement  of  the  Uen  for  the  latter. 
Sections  9302,  9303,  Acts  1803.  And  if  state 
and  county  taxes  may  be  assessed  on  prop- 
erty on  which  such  taxes  are  delinquent  for 
a  prior  year,  why  may  not  local  and  spe- 
cial taxes  be  also  assessed  thereon?  If  it  is 
the  duty  of  a  purchaser  at  a  sale  under  tbe 
former  to  pay  the  subsequently  accruing 
state  and  county  taxes,  why  not  as  well  tbe 
local  and  special  taxes  subsequently  assessed  t 
It  was  not  only  tbe  duty  of  Atchison  to  pay 
tbe  taxes  assessed  against  the  property  for 
1890,  but  all  the  taxes  subsequently  assessed, 
whether  state,  county,  or  local,  from  that 
time  until  his  title  was  divested  by  tbe  sale 
of  1897  for  tbe  taxes  of  1890.  Tbe  sale  of 
1897  did  not  extinguish  tbe  liens  for  tbe 
taxes  assessed  for  any  year  prior  or  sub- 
sequent to  that  of  1890.  It  did,  however, 
extinguish  all  prior  Hens  created  by  the 
owner.  When  Metbeny,  from  whom  the  de- 
fendant derives  title,  in  1897,  purchased 
under  tbe  Judgment,  be  acquired  a  title 
good  against  all  prior  Hens  created  by  Atchi- 
son, but  subject  to  all  tbe  valid  tax  liens  to 
which  tbe  property  was  then  or  subsequent- 
ly subject.  The  statute  (Acts  of  1893,  supra) 
required  tbe  suit  on  the  tax  bills  to  be 
brought  against  tbe  owner.  Tbe  defendant 
was  the  then  owner.  Tbe  action  could  not 
be  brought  against  Atcblson,  who  was  owner 
when  tbe  lien  accrued,  because  his  title  bad 
previously  passed  to  the  defendant,  or  to 
Metbeny,  under  whom  be  claims.  He  (Atcb- 
lson) was  not  then  tbe  owner,  and  therefore 
was  not  tbe  party  against  whom  the  statute 
required  tbe  suit  to  be  brought  We  think 
tbe  only  reasonable  conclusion  that  can  be 
reached  is  that  the  sale  for  the  taxes  of 
1800  has  no  other  effect  than  to  pass  the  title 
of  Atchison  to  Metbeny,  divested  of  all  prior 
liens  created  by  the  act  of  the  former,  but 
subject  to  all  existing  valid  tax  Hens.  If  it 
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was  tbe  duty  of  Atchison  to  discbarge  the 
subsequently  assessed  taxes,  then  tills  bur- 
den was  assumed  by  Metbeny  when  be  pur- 
chased. The  tax  cases  are  numerous,  and 
are  ail  founded  on  statutes  variant  in  their 
provisions,  and  are  altogether  quite  confus- 
ing; but  it  is  safe  to  say  that  no  case  can  t>e 
found  where  it  has  been  held  that  a  tax 
sale  under  a  statute  like  ours,  when  tbe  facts 
are  as  here,  was  given  the  effect  contended 
for  in  this  case.  In  view  of  the  absolute  re- 
quirement of  the  act  of  1893  as  to  who  shall 
be  made  tbe  defendant  in  a  suit  in  a  tax 
bill,  we  cannot  see  that  the  ruling  made  in 
Odell  V.  Wilson,  63  Cal.  169,  and  the  other 
cases  cited  with  It,  are  pertinent  or  applica- 
ble. 

We  think  the  trial  court  took  a  proper  view 
of  tbe  case,  and  accordingly  its  Judgment, 
which  was  for  plaintitf,  will  be  affirmed. 
All  concur. 


J.  B.  DUNN  &  CO.  V.  SMITH  et  al. 
(Supreme  Court  of  Texas.     April  30,  1903.) 

WRIT  OP   ERROR— APPLICATION   TO   SUPRBMB 

COtIRT— SPECIFICATION   OF  KRROR 

— SUFFICIKNCT. 

1.  On  an  application  to  the  Supreme  Conrt 
for  a  writ  of  error  to  the  Court  of  Civil  Ap- 
peals, a  specification  of  error  that  the  latter 
court  erred  in  overruling;  the  first  assignment  of 
error  in  that  court,  which  was  that  the  trial 
court  erred  in  overruling  defendant's  general 
demurrer  and  specini  exception  to  plaintiff's 
petition,  la  too  general. 

Error  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District 

Action  between  J.  E.  Dunn  &  Co.  and 
Jemima  Smith  and  others.  Judgment  for 
Smith  and  others  was  affirmed  by  tbe  Court 
of  Civil  Appeals,  and  J.  E.  Dunn  &  Co.  ap- 
plies for  a  writ  of  error.    Refused. 

Kennetb  Foree  and  K.  B.  Craig,  for  plain- 
tiffs in  error. 


OAINES,  0.  J.  We  are  of  tbe  opinion 
that  tbe  application  for  the  writ  of  error 
in  this  case  should  be  refused.  But  in  or- 
der to  prevent  misapprehension  as  to  tbe 
scope  of  our  rulings,  we  deem  it  proper  to 
point  out  the  errors  assigned  In  tbe  peti- 
tion. 

The  first  specification  of  error  in  this  court 
is  tliat  the  Court  of  Civil  Appeals  erred  In 
overruling  the  first  assignment  of  error  in 
that  court,  which  is  that  tbe  trial  court 
erred  in  overruling  defendants'  general  de- 
murrer and  special  exception  to  plaintiffs' 
I)etition.    This  assignment  is  too  general. 

The  second  Is  to  the  effect  that  tbe  trial 
court  erred  in  finding  that  the  defendant 
Dunn  knew  of  the  substitution  of  tbe  coffin 
that  was  delivered  for  that  purchased  by  the 
plaintiffs.  We  cannot  say  that  tbe  finding 
wa.s  without  evidence  to  support  it. 

Tbe  third  speclficatiou  of  error  is  as  to  tbe 
trial   court's   finding  that  tbe  coffin   which 
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was  actually  furnished  was  too  small.  We 
think  the  asstgnmeDt  shows  no  error. 

The  fourth  is  to  the  effect  that  the  court 
erred  in  permitting  the  plaintiffs  to  recover 
the  purchase  money  paid  for  the  coffin  that 
was  dellyered.  We  think  the  Court  of  Civil 
Appeals  also  correctly  disposed  of  this  as- 
signment, and  upon  satisfactory  grounds. 

These  are  all  the  apoclflcations  of  error  In 
this  court.  The  opinion  of  the  Court  of  Civil 
Appeals  discusses  other  questions  raised  by 
the  assignments  In  that  court,  about  which 
we  would  have  had  more  difficulty.  But 
these  questions,  not  l>elng  assigned  here,  are 
not  before  us,  and  we  are  not  called  upon 
to  consider  them. 

'       WILSON  T.  ELLIOTT. 
(Supreme  Court  of  Texas.     April  27,  1903.) 

DIVORCE— CUSTODY     Of    OHILDREN— PORKION 
DECREE— RES  ADJDDICATA— EVIDBNCB. 

1.  A  decree  of  another  state,'  determining  the 
custody  of  an  infant  child  in  a  suit  for  divorce, 
is  res  judicata  of  all  questions  as  to  the  right 
of  custody  which  could  have  tieen  before  the 
court  at  the  time  the  decree  woe  entered. 

2.  A  decree  of  the  court  of  another  state,  de- 
termining the  custody  of  a  minor  child  m  a 
divorce  suit,  is  not  a  bar  to  a  subsequent  pro- 
ceeding in  domestic  court  to  modify  it  upon 
proof  that  the  situation  and  character  of  the 
respective  parties  had  changed. 

3.  In  a  proceeding  to  modify  a  decree  of  a 
court  of  another  state  in  awarding  the  custody 
of  a  minor  child  in  a  divorce  suit,  evidence  of 
the  situation  and  conduct  of  the  parties  prior 
to  the  rendition  of  the  foreign  decree  is  admis- 
sible in  corroboration  of  evidence  showing  a 
similar  situation  or  conduct  since  the  decree, 
and  relied  upon  to  effect  a  modification  there- 
of. 

Certified  Question  from  Court  of  Civil  Ap- 
peals of  Fourth  Supreme  Judicial  District. 

Habeas  corpus  by  Leander  F.  EUlott  against 
Efflc  M.  Wilson  to  obtain  custody  of  an  infant 
child  of  the  parties.  Judgment  for  petitioner, 
and  respondent  appeals.  On  certified  ques- 
tion from  the  Comrt  of  Civil  Appeals. 

S.  P.  Welslger  and  Tumey  &  Burges,  for 
appellant  Clark,  Fall,  Hawkins  &  Frank- 
lin, for  appellee. 

GAINES,  a  J.  The  Court  of  Civil  Appeals 
for  the  Fourth  Supreme  Judicial  District  have 
certified  to  us  the  following  statement  and 
question; 

"On  May  4,  1809,  the  appellant  and  appellee 
were  divorced  by  decree  of  the  district  court 
of  New  Mexico,  where  they  resided.  They 
had  a  daughter,  who  is  now  11  years  of  age. 
The  New  Mexico  court  had  jurisdiction  of  the 
sulijpct-matter  and  of  the  parties,  including 
the  child.  The  final  decree  in  that  proceed- 
ing adjudicated  that  the  father  (appellee  here) 
should  have  the  custody  of  the  child,  witli 
the  provision  'that  the  child  should  be  per- 
mitted to  visit  its  mother  once  a  year  for  the 
period  of  one  month,  during  the  month  of 
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July,  that  said  visits  sliall  be  made  wltiiin  the 
territory  of  New  Mexico,  and  the  said  child 
shall  not  be  removed  from  said  toritory  by 
her  mother.' 

"The  mother  remarried  In  New  Mexico,  and. 
with  her  husl>and,  removed  to  £2  Paso,  Texafs, 
she  bringing  with  her  the  child.  In  disregard 
of  said  decree. 

■  "This  is  a  habeas  corpus  proceeding  in  the 
district  court  of  El  Paso  county  by  the  father 
to  obtain  possession  of  the  child,  and  the  pro- 
ceeding took  place  In  vacation. 

"At  the  hearing  the  parties  Introduced  testi- 
mony concerning  the  character,  conduct,  and 
fitness  of  each  other  prior  to  and  since  the 
date  of  the  territorial  decree,  but  the  Judge, 
as  shown  by  bis  certificate  to  the  statement 
of  fadts,  'did  not  consider  as  evidence  on  the 
trial  any  evidence  of  any  fact  that  occurred 
prior  to  that  decree,  excepting  the  proceeding 
in  said  New  Mexico  court  as  set  oat  in  Ex- 
hibit A  hereto  attached.'  The  exhibit  thus 
referred  to  consists  only  of  the*  certified  plead- 
ings and  decree  of  the  New  Mexico  court. 
The  testimony  introduced,  and  which  the  Judge 
certifies  be  did  not  consider,  affected  the  fit- 
ness of  the  parents  respectively,  and  was 
conflicting.  The  certificate  to  the  statement 
of  facts,  and  also  the  Judge's  conclusions  of 
law,  show  that,  in  disposing  of  tbe  issues  in- 
volved herein,  he  treated  the  New  Mexico 
decree  as  conclusive  of  all  matters  at  its  date, 
and  that  he  could  and  did  consider  only  evi- 
dence of  what  has  occurred  since  tbat  data 
The  case  is  pending  in  this  court  on  rehear 
Ing,  and  we  therefore  accompany  this  with 
copy  of  this  court's  opinion  and  copy  of  tlh> 
motion  for  rehearing. 

"guestlon. 

"Was  tbe  district  Judge  correct  In  the  effect 
given  by  him  to  the  New  Mexico  decree?" 

In  treating  of  the  effect  of  an  order  of  a 
court  of  another  state  or  country  awarding 
tbe  custody  of  children  In  a  decree  of  divorce, 
Mr.  Bishop  says:  "Under  our  national  Con- 
stitution, this  ordei'  Is  plainly  a  record  to 
which,  if  the  court  has  Jtuisdiction.  tbe  same 
faith  and  effect  permitted  it  in  tbe  state  of 
Its  rendition  must  be  given  in  every  other 
state.  And  the  true  rule  in  the  state  of  Its 
rendition  is  that  it  is  rea  Judicata,  condnding 
the  question.  But  It  does  not  conclude  the 
question  for  all  time,  since  new  facta  may 
create  new  issues.  Nor,  since  the  relation  of 
parent  and  child  is  a  status,  rightfully,  like 
marriage,  regulated  by  any  state  in  which 
the  parties  are  domiciled,  does  tbe  order  in 
one  state  operate  as  an  estoppel  of  all  future 
inquiry  In  the  courts  of  another  state  where- 
in the  child  has  acquired  a  domicile."  2 
Bishop  on  Marriage  and  Divorce  (2d  Ed.) 
3189.  We  think  that  this  is  a  correct  expo- 
sition of  the  law,  and  that  It  is  sustained  by 
tbe  following  authorities  cited  by  the  author: 
Dubois  V.  Johnson,  96  Ind.  6;  Cmlaof  v. 
Umiauf,  27  III.  App.  875;  Jennings  v.  Jen- 
nings, Se  Iowa,  288,  9  N.  W.  222;    State  t. 
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Bechdel,  87  Minn.  300,  34  N.  W.  834,  5  Am. 
St.  Hep.  854;  White  v.  White,  76  Iowa,  218, 
39  N.  W.  277;  Sherwood  ▼.  Sherwood,  56 
Iowa,  608,  10  N.  W.  98;  Tetep  v.  Teter,  88 
Ind.  494;  Merceln  ▼.  The  People,  25  Wend. 
64,  35  Am.  Dec.  653;  Taylor  v.  Jeter,  33  Ga. 
195,  81  Am.  Dec.  302;  Bennett  y.  Bennett, 
Deady,  299,  Fed.  Oas.  No.  1,318.  It  follows 
that.  In  our  opinion,  the  status  of  the  father 
as  a  proper  parson  to  have  the  custody  of  the 
child  at  the  time  the  decree  of  the  territorial 
court  of  New  Mexico  was  rendered  was  fix- 
ed by  that  decree,  and  that  the  Judgment 
that  he  was  entitled  to  such  custody  is  res 
adjndlcata,  bnt  that  the  order  Is  not  a  bar 
to  a  subsequent  proceeding  to  modify  it  upon 
proof  that  the  situation  and  character  of  the 
respective  parties  have  so  changed  as  to  ren- 
der It  to  the  Interest  of  the  Infant  that  It  be 
committed  to  the  care  of  the  mother.  In  the 
case  of  Dubois  y.  Johnson,  previously  cited, 
the  court,  aft^r  quoting  from  the  opinion  In 
Williams  y.  Williams,  13  Ind.  523,  says: 
"The  substance  of  this  Is  that  courts  may 
modify  the  decree  awarding  the  custody  of 
children  In  divorce  cases,  but  such  modifi- 
cation must  be  upon  matters  which  have- 
arisen  subsequent  to  the  decree."  The  ques- 
tion upon  the  first  trial  in  a  case  of  a  char- 
acter of  this  is,  which  Is  the  more  suita- 
ble party  to  be  Intrusted  with  the  care  of 
the  child  at  that  time?  The  question  in  the 
subsequent  proceeding  is,  which  is  the  more 
suitable  at  the  time  of  that  trial?  Since,  in 
determining  the  second  question,  the  first 
cannot  be  agitated,  it  follows  that  evidence 
of  prior  conduct  of  either  party  cannot  be 
introduced  except  to  corroborate  some  evi- 
dence of  similar  conduct  which  was  develop- 
ed since  the  original  decree.  As  just  inti- 
mated, we  think,  however,  where  testimony 
upon  the  second  trial  tends  to  show  conduct 
on  part  of  the  one  to  whom  the  custody  has 
been  previously  committed,  and  that  he  or 
she,  since  the  first,  has  become  a  person  not 
suitable  for  so  Important  a  charge,  the  rule 
of  res  adjudtcata  would  not  preclude  the  in- 
troduction of  evidence  of  conduct  previous 
to  the  first  decree,  provided  it  tended  to  cor- 
roborate the  evidence  of  subsequent  conduct 
of  a  like  nature.  For  example,  upon  the  sec- 
ond trial  evidence  might  be  Introduced  tend- 
ing to  show  that  the  party  had,  since  the 
first,  become  a  spendthrift,  has  wasted  his 
subsistence,  and  was  incapable  of  maintain- 
ing and  educating  the  child  as  it  should  be 
maintained  and  educated.  In  such  a  case 
we  see  no  reason  why  improvident  conduct 
previous  to  the  first  decree  may  not  be  of- 
fered in  evidence.  Or  tt,  upon  the  second 
trial,  evidence  be  introduced  tending  to  show 
that  since  the  first  the  party  has  become  an 
habitual  drunkard,  we  think  that  it  might  be 
shown  In  corroboration  that  previous  to  the 
first  trial  he  was  accustomed  to  use  intoxi- 
cating liquors  to  excess. 

The  certificate  of  the  Court  of  Civil  Ap- 
peals does  not  set  forth  the  evidence  which 


the  Judge  had  before  him,  and  we  get  an  un- 
satisfactory idea  of  it  from  the  briefs  to 
which  we  are  referred.  Without  knowing 
all  the  evidence  in  the  case  bearing  upon  the 
Issue  presented,  we  cannot  give  a  direct  an- 
swer to  the  question,  but  trust  the  foregoing 
may  be  sufficient  to  guide  the  court  in  the 
decision  of  the  point. 


SOm-HERN  KI^lNSAS  RT.  CO.  OF  TEXAS 
V.  COOPER. 

(Supreme  Court  of  Texas.     AprU  30,  1903.) 

COURTS-COURT  OP  CIVIL  APPEALS-JURISDIC- 
TION—SUIT  IN  JUSTICE'S  COURT— AMOUNT  IN 
CONTROVBRST— CHANQB  IN  INTBRMBDIATB 
TRIBUNAL. 

1.  Const  1876,  art  6,  {  8,  provided  that  the 
Supreme  Court  should  have  appellate  jurisdic- 
tion extending  to  civil  cases  of  which  ttie  dis- 
trict courts  had  original  or  appellate  jurisdic- 
tion. Section  16  provided  that  in  all  appeals 
from  justices'  courts,  when  the  judgment  ren- 
dered should  not  exceed  $100,  the  trial  de  novo 
in  the  county  court  should  be  final;  but,  if  it 
did  exceed  $100,  an  appeal  ^onld  lie,  as  also 
in  cases  of  original  jorisdiction,  to  the  Court 
of  Appeals  under  such  regulations  as  might  be 
prescribed  by  law.  Rev.  St.  1879,  art.  1008, 
gave  the  Court  of  Appeals  jurisdiction  of  all 
civil  cases  of  which  the  county  courts  had  ex- 
clusive or  concurrent  jurisdiction,  and  of  all 
civil  cases  of  which  the  county  court  had  appel- 
late jurisdiction,  where  the  judgment  rendered 
or  the  amount  in  controversy  exceeded  $100. 
Under  these  provisions  it  had  been  held  that  the 
Supreme  Court  had  jurisdiction  of  an  appeal 
from  the  district  court  in  a  case  originally  ap- 
pealed from  the  justice  court,  though  the 
amount  in  controversy  and  the  judgment  ap- 
pealed from  were  less  than  $l00.  In  1891, 
Const  art.  6,  was  amended  to  provide  that  the 
Courts  of  Civil  Appeals  should  have  appellate 
jurisdiction  extending  to  civil  cases  of  which 
the  district  or  county  courts  had  original  or  ap- 
pellate jurisdiction,  under  such  restrictions  ag 
might  be  prescribed  by  law.  Rev.  St  1895, 
art.  996,  enacted  in  pursuance  of  this  amend- 
ment, invested  the  Courts  of  Civil  Appeals 
with  jurisdiction  in  civil  cases  of  which  the  dis- 
trict courts  bad  original  or  appellate  jurisdic- 
tion, in  which  the  county  court  had  original 
jurisdiction,  and  in  which  the  county  court  had 
appellate  jurisdiction,  when  the  judgment  or 
amount  in  controTersy  exceeded  $100.  Held, 
that  the  Court  of  Civil  Appeals  had  jurisdiction 
of  an  appeal  from  the  district  court  in  a  suit 
brought  before  a  justice  for  less  than  $lOO, 
though,  when  the  suit  was  commenced,  appeal 
lay  to  the  county  court,  and  by  statute  was 
afterwards  changed  to  the  district  court. 

Certified  Question  from  Court  of  Civil  Ap- 
peals of  Second  Supreme  Judicial  District. 

Action  by  J.  R.  Cooper  against  the  South- 
ern Kansas  Railway  Company  of  Texas.  On 
certified  question  from  Court  of  Civil  Ap- 
peals.   72  S.  W.  400.    Question  answered. 

J.  W.  Terry  atid  H.  B.  Hoover,  for  appel- 
lant li.  0.  Heare  and  0.  Coffee,  for  appel- 
lee. 


OAINES,  0.  J.  This  suit  was  brought  by 
the  appellee  against  the  appellant  in  a  Jus- 
tice court  to  recover  the  sum  of  $75.  A  judg- 
ment was  rendered  in  that  court,  but.  the 
civil  Jurisdiction  of  the  county  court  of  the 
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county  having  been  conferred  by  an  act  of 
the  Legislature  upon  the  district  court,  the 
cause  was  appealed  to  the  latter  court,  In 
which  the  plalntifF  recovered  a  Judgment  for 
the  amount  claimed  in  the  suit.  The  cause 
having  been  appealed  to  the  Court  of  Civil 
Appeals  for  the  Second  District  that  court 
has  certified  for  our  determination  the  ques- 
tion whether  or  not  they  have  jurisdiction  of 
the  appeal. 

Under  article  6  of  the  Constitution  as 
amended  in  1891,  the  Legislature,  in  the  act 
which  provided  for  the  organization  of  the 
Courts  of  Civil  Appeals,  defined  their  juris- 
diction In  part  as  follows:  "The  appellate 
jurisdiction  of  the  Courts  of  Civil  Appeals 
shall  extend  to  civil  cases  within  the  limits 
of  their  respective  districts— (1)  Of  which  the 
district  courts  have  original  or  appellate  ju- 
risdiction. (2)  Of  which  the  county  court 
has  original  jurisdiction.  (3)  Of  which  the 
county  court  has  appellate  jurisdiction  when 
the  judgment  or  amount  In  controversy  or 
the  judgment  rendered  shall  exceed  one  hun- 
dred dollars,  exclusive  of  Interest  and  costs." 
Rev.  St.  1895,  art.  996.  This  provision,  as 
contemplated  by  the  amended  article,  made 
the  Courts  of  Civil  Appeals  the  successors  to 
the  Jurisdiction  of  the  Supreme  Court  and  of 
the  old  Court  of  Appeals  as  deflned  by  the 
original  article  and  the  statutes  passed  In 
pursuance  thereof.  Section  16  of  the  orig- 
inal article  contained  this  provision:  "In  all 
appeals  from  justices'  courts,  there  shall  be 
a  trial  de  novo  in  the  county  court,  and  when 
the  Judgment  rendered  or  fine  imposed  by 
the  county  court  shall  not  exceed  one  hun- 
dred dollars  such  trial  shall  be  final;  but  if 
the  Judgment  rendered  or  fine  imposed  shall 
exceed  one  hundred  dollars,  as  well  as  In  all 
cases,  civil  and  criminal,  of  which  the  county 
court  has  exclusive  or  concurrent  original  Ju- 
risdiction, an  appeal  shall  lie  to  the  Court  of 
Appeals,  under  such  regulations  as  may  be 
prescribed  by  law."  Article  1068  of  the  Re- 
vised Statutes  of  1879  gave  the  Court  of  Ap- 
peals Jurisdiction  "of  all  civil  cases  of  which 
the  county  courts  have  exclusive  or  concur- 
rent original  jurisdiction,  except,"  etc.,  "of 
all  civil  cases  of  which  the  county  courts 
have  appellate  jurisdiction,  where  the  Judg- 
ment rendered,  or  the  amount  In  controversy 
shall  exceed  one  hundred  dollars  exclusive  of 
Interest  and  costs,  and  in  such  other  cases  as 
are,  or  may  be,  provided  by  law,"  etc.  Orig- 
inal section  3  of  article  6  of  the  Constitution 
defined  the  jurisdiction  of  the  Supreme  Court 
as  follows:  '  "The  Supreme  Court  shall  have 
appellate  jurisdiction  only,,  which  shall  be 
co-extensive  vrlth  the  limits  of  the  state;  but 
shall  only  extend  to  dvil  cases  of  which  the 
district  courts  have  original  or  appellate  ju- 
risdiction." It  is  apparent  that  with  one  ex- 
ception, to  be  hereinafter  noted.  It  will  be 
seen  that  the  same  language  Is  employed  In 
the  original  Constitution  and  In  the  old  stat- 
ute, respectively.  In  defining  the  cases  In 
which  appeals  were  allowed  to  the  Supreme 


Court  and  to  the  Court  of  Appeals  as  to  used 
in  the  present  statute  in  describing  those 
that  are  made  appealable  to  the  Courts  of 
Clvi]  Appeals,  under  the  present  law.  The 
exception  Is  that  the  article  of  the  Revised 
Statutes  of  1879  adds  to  the  words  "the 
Judgment  rendered"  the  phrase  "or  the 
amount  In  controversy";  and  It  may  at  least 
be  doubted  whether,  in  view  of  the  constitu- 
tional provision  first  quoted,  this  latter  phrase 
has  any  effect.  See  Pevlto  ▼.  Rodgers,  32 
Tex.  681.  But  we  deem  this  unimportant. 
In  the  case  just  cited  the  court  say:  "The 
Jurisdiction  of  this  court  Is  not  limited,  is 
the  Constitution  or  statutes  enacted  ia  pur- 
suance thereof,  by  the  amount  of  the  judg- 
ment appealed  from.  Its  jurisdiction  to  co- 
extensive with  the  limits  of  the  state  of  all 
Judgments  In  civil  cases  of  which  the  dis- 
trict courts  have  original  or  appellate  Juris- 
diction. As  the  district  court  confessedly 
had  appellate  jurisdiction  of  the  Judgment  of 
the  justice's  court  in  this  case,  It  must  fol- 
low that  the  Constitution  gives  ttato  court 
jurisdiction  to  Inquire  whether  or  not  tbe 
district  court  eiTed  in  refusing  to  ^ercise 
•that  jurisdiction  and  try  the  case  de  novo." 
Again,  In  Davidson  v.  Patton,  67  Tex.  481. 
both  the  amount  in  controversy  and  tbe  judg- 
ment appealed  from  were  for  an  amount  less 
than  $100,  and  upon  a  motion  to  dismiss  for 
want  of  jurisdiction  It  was  held  that  the 
■  court  had  jurisdiction,  and  the  motion  was 
overruled.  From  that  time  until  amended  ar- 
ticle 5  of  the  Constitution  was  adopted  it 
seems  to  have  been  the  settled  rule  of  the 
Supreme  Court  to  entertain  Jurisdiction  of 
such  cases.  Within  the  knowledge  of  the 
writer  the  rule  has  been  observed  wltliout 
question  from  the  Oalveston  term,  1887,  until 
the  Jurisdiction  of  tbe  court  was  taken  away 
by  the  amendment  just  mentioned.  For  ex- 
ample, in  Moore  v.  Jordan,  67  Tex.  394,  3  S. 
W.  317,  tbe  court  entertained  jurisdiction  in 
a  case  appealed  from  a  justice  court  to  the 
district  court,  when  the  amount  In  contro- 
versy was  136  only,  and  the  Judgment  of  the 
district  court  was  for  the  defendant.  So. 
also.  In  Southern  Pacific  Railway  Company 
V.  Stanley,  76  Tex.  418,  13  S.  W.  480,  which 
arose  In  a  justice  court,  and  was  appealed  to 
the  district  court,  and  then  to  tbe  Supreme 
Court,  this  court  beard  the  appeal,  reversed 
the  Judgment  and  remanded  tbe  cause, 
though  the  amount  of  the  judgment  was 
$58.60.  To  these  cases  others  might,  doubt- 
less, be  added,  but  it  would  serve  no  useful 
purpose  to  do  so.  The  cases  dted  are  suffi- 
cient to  show  that  at  the  time  article  096  of 
the  present  Revised  Statutes  became  a  la^ 
it  was  the  settled  rule  of  construction  that  un- 
der the  previous  law  the  Supreme  Court  had 
Jurisdiction  to  entertain  an  appeal  from  a 
Judgment  of  the  district  court  for  a  sum 
less  than  |100,  where  tbe  suit  had  originated 
in  a  Justice  court  and  had  been  properly  ap- 
pealed to  that  court.  Since  the  article  laist 
cited  defines  the  jurisdiction  of  tbe  Court  of 
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Civil  Appeals  over  appeals  from  the  district 
court  In  tbe  same  language  that  was  em- 
ployed to  define  tbe  jurisdiction  of  the  Su- 
preme Court  under  the  former  law,  and  since 
the  old  law  at  the  time  of  the  passage  of  the 
new  had  been  construed  as  giving  jurisdiction 
to  tbe  Supreme  Court  in  cases  like  that  now 
before  us,  by  a  familiar  rule  It  Is  to  be  pre- 
sumed that  the  Legislature  intended  that  the 
new  statute  receive  the  same  construction. 

We  answer  that,  In  our  opinion,  the  Court 
of  Civil  Appeals  had  jurisdiction  of  the  ap- 
peal In  this  case. 


HARPBB  V.  TERRBLIi.  . 
(Supreme  Court  of  Texas.     April  30,  1908.) 

SCHOOL  LAND— MISTAKEN  CLASSIFICATION 
— SALH^CANCELLATION   BY   COM- 
MISSIONER—AUTHORITY. 

1.  Laws  1897,  p.  184,  c.  129,  and  Rev.  St. 
1895,  arts.  4218e,  4218f,  give  the  commissioner 
of  the  General  Land  OfBce  authority  to  classify 
school  lands,  and  declare  that  when  classified 
the  lands  "shall  be  subject  to  sale."  Article 
42181  recognizes  the  right  of  the  state  to  sue 
to  enforce  forfeitures,  etc.,  "or  to  protect  any 
other  right  to  such  lands."  Other  articles  de- 
fine the  duties  of  the  commissioner  after  sale, 
authorizing  him  to  see  to  the  performance  of 
conditions  subsequent,  to  complete  the  title,  and 
to  forfeit  sales  for  nonperformance  of  certain 
conditions;  but  he  is  nowhere  authorized  to 
cancel  a  sale  because  of  a  mistake  in  the  claasi- 
ficatioi:  of  lands.  fleW  that,  even  if  the  state 
bad  a  right  to  avoid  a  sale  for  such  mistake, 
the  commissioner's  cancellation  of  a  sale  on 
that  account  was  invalid. 

Original  proceedlnge  for  mandamus  by  Wil- 
liam Harper  agatost  J.  J.  Terrell,  Oommte- 
Bloner  of  the  General  Land  Office.  Writ 
awarded. 

D.  W.  Doom  and  P.  H.  Doom,  for  relator. 
C.  K.  Bell,  Atty.  Gen.,  and  T.  8.  Reese,  Asst 
Atty.  Gen.,  for  respondents. 

WILLIAMS,  3.  Relator  has  applied  to  tblB 
rourt  for  a  writ  of  mandamns  to  require  re- 
spondent, tbe  Commissioner  of  tbe  General 
Land  Office,  to  reinstate  upon  the  record  of 
bis  office  a  sale  which  had  been  awarded  to 
relator  of  a  tract  of  school  land,  and  after- 
wards canceled  by  respondent  for  the  reason 
stated  below.  Tbe  pleadings  show  this  state 
of  facts:  The  land  was  In  fact  covered  with 
yaluable  pine  timber,  and  was  worth  $8  per 
acre,  but  in  1001  was  classified  as  dry  agri- 
cultural land,  and  valued  at  $2  per  acre. 
On  tbe  26tb  day  of  April,  1002,  relator  made 
application  to  buy  the  land,  as  classified,  com- 
plying in  all  respects  with  tbe  law.  Tbe  ap- 
plication was  accepted  by  tbe  commissioner, 
and  the  land  was  awarded  to  applicant  May 
1,  1902.  Tbe  commissioner,  baring  there- 
after learned  of  the  mistake  in  the  classifi- 
cation and  appraisement,  canceled  the  sale 
on  tbe  1st  day  of  August,  1902;  basing  bis 
action  on  snch  mistake  alone.  Relator's  home 
was  on  another  tract  adjoining  that  in  con- 
troversy, and  upon  tbls  fact  it  Is  charged 


that,  when  be  bought,  be  must  have  known 
of  tbe  error  in  classification,  and  that  the 
commissioner,  in  selling,  was  acting  upon  a 
mistake  of  fact  We  shall  assume,  for  tbe 
purpose  of -decision,  that  this  is  true. 

Tbe  law  in  force  when  tbe  classification 
and  appraisement  were  made  gave  to  the 
commissioner  full  authority  to  classify  all  of 
tbe  school  lands  as  "agricultural,  grazing  or 
timbered  land,"  and  declared  that  when  such 
classification  bad  been  made  tbe  lands  "shall 
be  subject  to  sale."  Laws  1897,  p.  184,  c. 
129;  Rev.  St.  1895,  arts.  4218e,  4218f.  Tbe 
conditions  precedent  to  the  power  to  sell  hav- 
ing been  thus  complied  witb,  and  tbe  pur- 
chaser, by  bis  application,  having  accepted 
tbe  offer  to  sell  thus  held  out  by  the  statute 
through  such  action  of  tbe  commissioner,  and 
having  compiled  with  the  statutory  require- 
ments, there  was  a  complete  executory  con- 
tract of  sale.  Jumbo  Cattle  Co.  v.  Bacon  & 
Graves,  79  Tex.  12,  14  a  W.  840.  It  might 
be  conceded  that  tbe  state,  as  vendor,  would 
still  have  tbe  same  right  In  equity  that  any 
other  vendor  would  have  under  similar  facts 
to  repudiate  or  set  aside  such  a  contract  for 
fraud  or  mistake;  and  still  It  does  not  follow 
that  tbe  commissioner  had  authority  to  can- 
cel tbe  contract,  and  thus  by  his  own  action 
put  an  end  to  the  right  of  tbe  purchaser. 
Tbe  sale  was  not  void.  It  was  made  in  tbe 
exercise  of  a  power  clearly  vested  in  tbe 
commissioner,  and  must  stand  until  set  aside 
by  competent  authority.  An  Individual  who 
had  made  such  a  contract  might  have  tbe 
right,  upon  discovery  of  a  fraud  or  mistake 
in  its  execution,  to  refuse  to  proceed  further 
in  carrying  it  out;  and  a  court  of  equity 
might,  upon  a  showing  of  such  fraud  or  mis- 
take as  justified  his  refusal,  decline  to  com- 
pel specific  performance.  But  in  order  to 
say  that  the  Commissioner  of  the  General 
Land  Office  could,  upon  this  idea,  cancel  the 
contract  in  question,  it  must  be  held  that  be 
is  Invested  with  the  power  to  represent  tbe 
vendor  in  such  matters,  and  we  do  not  find 
such  a  power  among  those  conferred  upon 
him  by  the  statutes.  He  does  represent  and 
bind  the  state  In  making  a  sale  in  compliance 
with  tbe  law,  but  when  tbe  sale  has  been 
made  bis  further  duties  are  defined  in  the 
statute;  and,  stated  in  a  general  way,  they 
are  simply  to  see  to  the  performance  by  the 
purchaser  of  the  subsequent  conditions  of 
tbe  sale,  and  to  complete  the  title  when  such 
conditions  have  been  performed.  He  is  em- 
powered to  forfeit  sales  for  nonperformance 
of  such  conditions,  such  as  continued  occu- 
pancy, payment  of  interest,  and  the  like,  but 
there  is  no  trace  of  authority  to  determine 
and  put  an  end  to  the  rights  of  a  purchaser 
upon  such  grounds  as  those  existing  here. 
Tbe  statute  itself  seems  to  contemplate  occa- 
sion for  action  In  behalf  of  the  state,  other 
than  that  which  tbe  commissioner  may  take. 
After  authorizing  the  forfeiture  of  sales  for 
nonpayment  of  interest,  tbe  statute  (article 
42181,  Rev.  St.  1803)  says:    "Provided.  fur- 
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ther,  that  notblng  Id  this  article  contained, 
shall  be  construed  to  Inhibit  the  state  from 
instituting  such  legal  proceedings  as  may  be 
necessary  to  enforce  such  forfeiture  or  recov- 
er the  full  amount  of  the  Interest  and  such 
penalties  as  may  be  due  the  state  at  the  time 
such  forfeiture  occurred,  or  to  protect  any 
other  right  to  such  land,  which  suits  may  be 
instituted  by  the  Attorney  General  or  under 
his  direction,"  etc.  The  commissioner  is  au- 
thorized to  forfeit  for  the  specilied  causes, 
and  the  Attorney  Gleneral  is  authorized  to 
cause  suits  to  be  brought  "for  the  protection 
of  any  other  right."  The  contract  not  being 
void,  the  purchaser  is  entitled  to  have  the 
evidence  which  the  statute  prescribes  of  its 
existence  and  of  his  compliance  with  its  terms 
preserved  and  Iiept  up  in  the  land  office  by 
the  action  of  the  commissioner,  until  his 
rights  under  it  have  been  terminated  by  the 
state.  The  state,  or  those  who  represent  it 
in  such  matters,  may  never  see  fit  to  set  \ip 
the  facts  upon  which  the  contract  may  be 
avoided,  if  they  exist;  and  until  this  has  been 
done  the  purchaser  Is  entitled  to  have  the 
proper  action  taken  in  the  land  office.  In  or- 
der that  he  may  continue  his  payments. 
Hazlewood  v.  Rogan  (Tex.  Sup.)  67  S.  W. 
SO.  That  the  commissioner  Is  not,  in  all  mat- 
ters pertaining  to  these  lands,  the  representa- 
tive of  the  state,  is  established  by  a  number 
of  decisions  of  this  court.  Savings  Bank  t. 
Dowlearn,  94  Tex.  388,  60  S.  W.  764;  Ketner 
V.  Rogan,  68  S.  W.  774,  5  Tex.  Ct  Rep.  121; 
Walker  v.  Rogan,  83  Tex.  254,  64  8.  W.  1018. 
We  are  not  to  be  understood  as  deciding 
definitely  that  the  facts  stated  show  a  right 
In  the  state  to  avoid  the  sale.  That  ques- 
tion is  left  open.  We  merely  hold  that.  If  the 
existence  of  such  right  be  assumed,  it  fur- 
nishes no  answer  to  this  application.  Man- 
damns  awarded. 


COX  et  aL  v.  THOMPSON. 

(Supreme  Court  of  Texas.    April  27,   1903.) 

LIQUOR  DBALBR'S  BOND— FERMITTINO  MINOR 
TO  ENTER  AND  REMAIN  IN  SALOON— DB- 
FENSES— GOOD  FAITH  OF  DEALER— EMANCI- 
PATION. 

1.  Under  SesB.  Laws  1901,  p.  314,  c.  186,  re- 
quiring a  liquor  dealer  to  give  l)ond  that  he 
will  not  sell  to  a  minor,  or  permit  a  minor  to 
enter  or  remain  in  hia  place  of  buainesit,  and 
providing  that  a  sale  to  a  minor  in  good  faith, 
with  good  ground  for  belief  that  he  is  of  age, 
shall  be  a  valid  defense  on  his  bond,  a  well- 

§  rounded  belief  that  a  minor  is  of  age  Is  not  a 
efense  to  an  action  for  permitting  him  to  enter 
and  remain  in  a  saloon. 

2.  The  emancipation  of  a  minor  by  a  parent 
is  not  a  defense  to  the  parent's  action  on  a  liq- 
uor dealer's  bond  for  permitting  the  minor  to 
enter  and  remain  in  a  saloon. 

Certified  Questions  from  Court  of  Civil  Ap- 
peals of  Third  Supreme  Judicial  District. 

Action  on  a  liquor  dealer's  bond  by  W.  B. 
Thompson  against  P.  O.  0}x  and  others. 
From  a  Judgment  for  {daintlff,  defendants 
appeal.  On  certified  questions  from  the 
(^urt  of  Civil  Appeals. 


Dewey  Langford,  for  appellants.    Main  & 

Chesley,  for  appellee. 

WILLIAMS,  J.  The  nature  of  the  case  and 
the  questions  presented  are  state(d  in  tbe 
following  certificate: 

"The  Court  of  Civil  Appeals  of  the  Third 
Supreme  Judicial  District,  desiring  to  cer- 
tify the  hereinafter  stated  question  to  tbe 
Supreme  Court  of  the  state  of  Texas,  makes 
known  to  that  court  that  the  al)ove  styled 
and  numbered  cause  is  now  pending  in  tbe 
Court 'of  Civil  Appeals,  and  Is  a  suit  brought 
by  appellee,  Thompson,  against  Cox  and  tbe 
sureties  on  his  liquor  dealer's  bond,  to  re- 
cover $3,(XK)  for  six  alleged  infractions  of  the 
conditions  of  the  bond.  Three  Infractions 
were  for  selling  Intoxicating  liquors  to  a  mi- 
nor, and  three  for  permitting  tbe  minor  to 
enter  and  remain  in  the  saloon  of  P.  O.  Cox 
In  the  town  of  Hico,  Hamilton  county,  Texas. 

"The  case  was  tried  before  a  Jury,  and  re- 
sulted in  a  verdict  and  judgment  in  favor 
of  plaintiff,  the  father  of  the  minor,  for  three 
Infractions  of  the  bond  in  permitting  the 
minor  to  enter  and  remain  in  tbe  saloon. 
Tbe  total  amount  recovered  was  $1,500. 

"Appellants'  eighth  assignment  of  error, 
which  complains  of  a  charge  of  the  trial 
court,  we  think  Is  well  taken,  and  have  con- 
cludeil  that  for  the  error  in  giving  the  charge 
pointed  out  the  Judgment  below  will  have  to 
be  reversed,  and  the  case  remanded. 

"Appellants,  as  a  part  of  their  answer, 
pleaded  as  follows:  'And  for  further  answer 
herein  defendants  say  and  allege  that  If,  on 
the  date  alleged,  defendant  P.  O.  Cox,  or  any 
of  his  agents  or  employ^,  permitted  William 
W.  Thompson,  he  being  a  minor,  to  enter 
and  remain  in  the  saloon  of  P.  O.  (3ox,  and 
sold  or  permitted  to  be  sold  to  said  William 
W.  Thompson  intoxicating  liquors— which  is 
not  admitted,  but  denied— that  on  said  day 
and  date,  and  for  a  long  time  prior  thereto, 
the  father  of  the  said  William  W.  Thomp- 
son, who  is  plaintiff  herein,  had  emancipated 
tbe  said  William  W.  Thompson,  permitting 
and  agreeing  that  said  William  W.  Thomp- 
son shonld  act  for  himself,  and  relinquishing 
all  control  over  the  said  William  W.  Thomp- 
son; and  this  tbe  defendants  are  ready  to 
verify.'  Tbe  trial  court  sustained  a  demur- 
rer to  that  part  of  the  answer  above  qaoted. 
There  is  a  bill  of  exceptions  in  the  record 
which  shows  that  the  appellants  offered  to 
prove  substantially  the  facts  alleged  in  the 
answer,  as  above  stated,  which  testimony, 
on  objection,  vras  not  admitted. 

"The  court,  in  instructing  the  Jury,  mb- 
mltted  to  them  the  question  whether  or  not 
the  sale  made  to  the  minor  by  the  liquor  deal- 
er was  in  good  faith;  and  the  effect  of  the 
verdict  of  the  jury  is  to  find  for  the  appel- 
lants on  this  issue.  This  issue  was  pleaded 
by  the  appellants,  and  also  the  fact  that 
they  acted  in  good  faith  in  permitting  the 
minor  to  enter  and  remain  In  the  saloon.  To 
this  part  of  the  answor  a  demurrer  was  Bus- 
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pellee'B  consent,  and  upon  this  Issue  the  Ter- 
diet  of  the  jutT'  la  justified  by  the  evidence. 

"In  view  of  the  above  statement,  the  Court 
of  Civil  Appeals  of  the  Third  Supreme  Ju- 
dicial District  of  Texas  certifies  to  the  Su- 
preme Court  of  Texas  the  following  quea- 
tlona: 

"(1)  A8,  under  the  act  of  April  27,  1901 
(chapter  136,  p.  814,  of  the  Session  Laws  of 
the  Twenty-Seventh  Leglslatnre),  a  sale  made 
to  a  minor  In  good  faith,  under  a  well- 
grounded  belief  that  he  Is  of  age,  will  ex- 
cuse the  liquor  dealer,  can  a  well-grounded 
belief.  In  good  faith  entertained,  that  the  mi- 
nor Is  an  adult,  be  Interposed  as  a  defense  to 
permitting  the  minor  to  enter  and  remain  In 
the  saloon? 

"(2)  Did  the  court  err  In  sustaining  a  de- 
murrer to  that  part  of  appellants'  pleading 
which  set  up  the  emancipation  of  the  minor, 
William  Thompson,  by  his  father,  the  appel- 
lee? Or,  to  put  It  more  pointedly,  Is  emanci- 
pation of  the  minor  by  a  parent  a  defense  to 
the  parent's  action  on  a  liquor  dealer's  bond 
for  permitting  the  minor  to  enter  and  re- 
main In  a  saloon?" 

The  act  of  1901,  upon  which  the  action  Is 
based,  required  of  a  liquor  dealer  a  bond 
conditioned  that  he  would  not,  among  other 
things,  sell  liquor  to  "any  person  under  the 
age  of  twenty-one  years,  or  to  a  student  of 
any  institution  of  learning,  or  to  any  habitual 
drunkard,"  etc.,  and  that  he  would  not  "per- 
mit any  person  under  the  age  of  twenty-one 
years  to  enter  and  remain  In  such  house  or 
place  of  business."  Prior  to  1893  Ignorance 
on  the  part  of  the  liquor  dealer  that  a  person 
to  whom  he  was  malting  a  sale  was  one  of  a 
class  to  whom  his  bond  obligated  him  not  to 
sell  was  no  defense  to  an  action  on  the  bond. 
Peacock  v.  Llmburger,  66  S.  W.  764,  and  au- 
tborltles  cited.  The  Legislature  In  that  year 
Introduced  a  proviso  (Laws  1893,  p.  179,  c. 
121,  S  9)  "that  where  the  sale  is  made  In 
good  faith,  with  the  belief  that  the  minor 
was  of  age,  and  there  Is  good  ground  for 
such  belief,  that  shall  be  a  valid  defense." 
In  1901  a  further  proviso  was  inserted  "that 
where  the  sale  to  an  habitual  drunkard  is 
made  In  good  faith,  with  the  belief  that  he 
-was  not  an  habitual  drunkard,  and  there  is 
good  ground  for  such  belief,  that  shall  be  a 
valid  defense."  The  questions  stated  are  to 
be  determined  under  the  law  thus  standing. 

1.  The  first  question  is  answered  in  the 
negative.  The  only  changes  made  by  the 
acts  of  1893  and  1901  in  the  pre-existing  rule 
Is  defined  In  the  provisions  quoted,  and  they 
apply  only  to  sales.  The  courts  cannot  so  ex- 
tend them  as  to  make  them  apply  to  other 
conditions  of  the  bond.  If,  within  the  mean- 
ing of  the  statute,  a  minor  was  permitted  to 
enter  and  remain  In  the  bouse  or  place,  the 
good  faith  of  the  owner  would  not  prevent 
this  from  being  a  breach  of  the  bond.    The 


tbe  three  sales.  Whether  or  not  such  a  state 
of  facts  would  constitute  breaches  of  tbe  con- 
dition against  permitting  the  minor  to  enter 
and  remain,  or  should  be  treated  merely  as 
sales,  defensible  if  made  under  the  conditions 
specified  In  the  proviso,  Is  a  question  not 
raised  by  the  certificate,  which  does  not  show 
the  existence  of  the  facts  assumed  by  the 
argument  The  case  is  submitted  to  tis  up- 
on the  assumption  that  ,there  were  distinct 
breaches  of  tbe  bond  In  permitting  tbe  minor 
to  enter  and  remain,  unless  the  proviso  of  the 
statute  is  to  be  extended  to  such  cases. 

2.  The  so-called  emancipation  of  the  minor 
by  his  father  did  not  take  the  former  out  of 
the  language  of  the  statute,  nor  out  of  its 
spirit  and  purpose.  He  was  a  "person  under 
the  age  of  twenty-one  years,"  and  within  the 
conditions  of  tbe  bond.  The  court  did  not 
err  in  sustaining  the  demurrer  to  the  part  of 
the  answer  asserting  the  action  of  the  father 
as  a  defense. 


STATE  V.  LAREDO  ICE  CO.  et  al. 
(Supreme  Court  of  Texas.    April  27,  1903.) 

ANTI-TRUST  ACT— CONSTITUTIONALITY  —  COM- 
PULSORY INCRIMINATION— EXCESSIVB  FINB 
—INCORPORATION  OF  ACT  OF  1895. 

1.  Acts  1899,  p.  251,  o.  146,  {  14  (Anti-Trust 
Law  of  1899),  providing  that  tbe  proTisiona 
of  the  act  shall  be  held  to  be  cumulative  of  all 
laws  now  in  force  in  this  state,  does  uot  make 
the  act  of  1899  a  part  of  tbe  anti-trast  act  of 
1895  (Acta  1895.  p.  112,  c.  83),  so  as  to  in- 
corporate into  tne  former  the  proTisions  of 
section  12  of  the  latter,  exempting  certain 
organizations  from  the  operation  of  the  latter 
act. 

2.  Acts  1899,  p.  248,  c.  146,  §  8,  prescrib- 
iug  a  form  of  affidavit  by  corporations  for  the 
Secretary  of  State,  and  providing  that  on  re- 
fusal to  make  oath  in  answer  to  such  inquiry, 
or  on  failure  to  do  so  within  30  days,  such  fau- 
ure  shall  be  prima  facie  proof  that  such  in- 
corporated company  is  transacting  business  in 
tbe  state,  and  has  violated  the  provisions  of  the 
act,  etc.,  may  be  eliminated  from  the  act  with- 
out impairing  its  efficiency  for  the  accomplish- 
ment of  tbe  general  purpose  of  its  enactment; 
and  hence,  if  it  be  conceded  that  section  8  is 
unconstitntional,  as  requiring  a  party  to  give 
evidence  against  himKclf,  the  act  is  not  uncon- 
stitutioual  as  a  whole. 

8.  Acts  1899,  p.  240,  c.  146  (Anti-Trust  Law 
of  1899),  is  not  in  vioiatioii  of  Const,  art  1, 
i  18,  providing  that  excessive  fines  shall  not 
be  imposed;  the  act  giving  a  wide  range  be- 
tween minimum  and  maximum  penalties,  and 
the  former  not  being  excessive. 

Certified  Question  from  Court  of  Civil  Ap- 
peals of  Fourth  Supreme  Judicial  District. 

Action  by  tbe  state  of  Texas  against  the 
Laredo  Ice  Company  and  others.  From  an 
order  sustaining  a  demurrer  to  the  petition, 
plaintiff  appealed  to  the  CJourt  of  Civil  Ap- 
peals. On  certified  question  from  the  Court' 
of  Civil  Appeals. 

0.  K.  Bell,  Atty.  Oen.,  and  T.  S.  Reese, 
I  Asst  Atty.  Oen..  for  the  State.  B.  A.  AUee 
I  and  Nicholson  &  Mullally,  for  appellees. 
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BROWN,  J.  Certified  question  from  the 
Court  of  Civil  Appeals  for  the  Fourth  Su- 
preme Judicial  District,  as  follows: 

"This  Is  a  suit  brought  by  the  state  of 
Texas  against  the  defendants,  the  Laredo  Ice 
Oompany,  a  corporation  composed  of  H.  A. 
and  P.  M.  Sauvlgnet,  and  the  Consumers'  Ice 
Company,  a  copartnership  organized  under 
the  laws  of  the  state  of  Texas,  for  the  pur- 
pose of  recovering  penalties  for  a  violation 
of  the  anti-trust  law  of  1899.  It  was  alleged 
that  the  defendants  had  entered  Into  a  com- 
bination or  agreement  with  each  other  by 
which  they  had  formed  a  pool,  trust,  agree- 
ment, combination,  confederation,  under- 
standing, and  association  with  each  other  to 
regulate  and  fix,  and  that  they  did  regulate 
and  fix,  the  price  of  ice  in  the  county  of 
Webb,  in  the  state  of  Texas;  that  such  agree- 
ment was  maintained  from  about  the  19th 
day  of  June,  1902,  to  the  date  of  the  filing  of 
the  petition.  The  defendants  filed  a  general 
demurrer  to  plaintiff's  petition,  which  pre- 
sented the  question  of  the  constitutionality 
of  the  anti-trust  law  of  the  state  of  Texas, 
approved  March  25,  1899.  The  court,  sus- 
taining the  demurrer,  held  the  law  to  be  un- 
constitutional, and  dismissed  the  case,  from 
which  Judgment  this  appeal  was  taken. 

"Question.  Is  the  act  of  the  Twenty-Sixth 
Legislature  (chapter  146,  Acts  1899,  p.  246) 
under  which  this  action  is  brought,  constitu- 
tional?" 

It  is  claimed  by  counsel  for  appellees  that 
the  act  referred  to,  known  as  the  "Anti- 
Trust  Low  of  1899"  (Laws  26th  Leg.  p.  246, 
c.  146),  is  void  for  the  following  reasons: 
(1)  Because  the  fourteenth  section  has  the 
effect  to  make  It  a  part  of  the  act  of  1895, 
and  to  incoriKtrate  into  the  act  of  1899  the 
proviso  of  section  12,  c.  83,  p.  115,  of  the  law 
of  1895.  (2)  Because  the  act  of  1899  pre- 
scribes for  those  who  shall  violate  It  excess- 
ive fines,  contrary  to  section  13,  art.  1,  of 
the  Constitution  of  this  state.  (3)  Because 
the  provision  of  the  law  which  makes  the 
failure  of  a  party  to  respond  to  the  demand 
of  the  Secretary  of  State  for  an  affidavit  pri- 
ma fade  evidence  of  a  violation  of  the  law 
1b  in  conflict  with  section  10,  art  1,  of  the 
Constitution,  in  that  it  makes  the  accused 
testify  against  Itself. 

The  fourteenth  section  of  the  act  of  1899 
concerning  trusts  and  monopolies  is  In  this 
language:  "The  provisions  of  the  foregoing 
sections,  and  the  fines  and  penalties  provided 
for  violations  of  this  act  shall  be  held  and 
construed  to  be  cumulative  of  all  laws  now 
in  force  in  this  state."  0>un8el  for  appellees 
earnestly  contend  that  the  effect  of  this  pro- 
vision is  to  consolidate  and  to  make  one  law 
of  the  act  of  1895  and  the  act  of  1899,  and 
thereby  to  give  exemption  from  prosecution 
under  the  law  of  1899  to  those  persons  who  i 
are  exempted  by  the  provisions  of  the  law  of 
1895.  The  term  "cumulative"  Indicates  an 
harmonious  coexistence  and  co-operation, 
rather  than  a  consolidation  of  two  things  in- 


to one.  An  amendment  to  a  statute  Is  not 
"cumulative"  because  it  repeals  and  takes 
the  place  of  the  part  of  the  law  that  it 
amends,  thereby  becoming  a  part  of  the  law 
amended.  It  is  true  that,  in  seeking  the 
meaning  of  language  used  in  a  statute,  it  is 
proper  to  consider  all  of  the  acts  of  the  same 
legislative  body  which  are  In  pari  materia, 
because  "it  is  supposed  that  there  has  been 
no  change  in  the  legislative  intent  and  pur- 
pose," unless  it  is  manifested  by  some  change 
of  language.  Sutherland,  Stat  Constr.  S  283u 
But  this  is  a  rule  of  construction,  merely, 
and  does  not  constitute  each  act  a  part  of 
every  other  act  on  the  same  subject  Laws 
which  are  said  to  be  In  pari  materia  are 
parts  of  a  common  system  or  policy,  bat  are 
not  one  and  the  same  law.  Counsel  press 
ttiat  rule  of  construction  with  force  and  ear- 
nestness, stopping  little  short  of  the  logical 
conclusion  that  an  unconstitutional  provision 
in  one  of  many  laws  on  the  same  subject 
would  destroy  all  of  those  laws. 

Appellees  attack  the  law  of  1899  upon  the 
ground  that  It  makes  the  accused  testify 
against  himself.  The  eighth  section  of  the 
act  of  1899  (Laws  1899,  p.  248,  c.  146)  pre- 
scribes the  form  of  affidavit  which  must  be 
required  of  corporations  by  the  Secretary  of 
State,  and  provides  as  follows:  "And  on  re- 
fusal to  make  oath  in  answer  to  said  Inquiry, 
or  on  failure  to  do  so  within  thirty  days  from 
the  mailing  thereof,  such  failure  shall  be  pri- 
ma facie  proof  tliat  such  Incorporated  com- 
pany is  transacting  business  in  the  state  of 
Texas,  and  has  violated  the  pro'\'1sions  of  this 
act  every  day  after  the  expiration  of  the 
thirty  days  from  the  mailing  of  said  letter  of 
Inquiry."  It  is  unnecessary  for  us  to  deter- 
mine the  question  presented  as  to  the  validity 
of  the  clause  of  law  above  quoted,  for  if  It 
be  granted  that  it  does  require  the  corpora- 
tion to  testify  against  itself.  In  violation  of 
section  10,  art.  1,  of  the  Constitution  of  this 
state,  still  the  obnoxious  provision  may  be 
eliminated  from  the  statute,  and  the  remain- 
ing provisions  would  be  sufficient  to  accom- 
plish the  general  purpose  that  the  L^sla- 
tnre  had  In  its  enactment  Therefore  the  law 
would  not  fall  with  the  unconstitutional 
provision  above  quoted.  Treating  of  the  ef- 
fect of  an  unconstitutional  part  of  a  law  ap- 
on  the  whole  act,  Mr.  Cooley  says:  "In  any 
such  case  the  portion  which  conflicts  with 
the  Constitution,  or  in  regard  to  which  the 
necessary  conditions  have  not  been  observed, 
must  be  treated  as  a  nullity.  Whether  the 
other  parts  of  the  statute  must  also  be  ad- 
judged void  because  of  the  association  must 
depend  upon  a  consideration  of  the  object  of 
the  law,  and  In  what  manner  and  to  what 
extent  the  unconstitutional  portion  affects  the 
remainder.  A  statute.  It  has  been  said.  Is 
Judicially  held  to  be  unconstitutional  be- 
cause it  Is  not  within  the  scope  of  legislative 
authority.  It  may  either  propose  to  accom- 
plish something  prohibited  by  tlie  Constitu- 
tion, or  to  accomplish  some  lawful  and  even 
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Tlsloiis,  and  yet  the  same  act  having  receiv- 
ed the  sanction  of  all  branches  of  the  Legis- 
lature, and  being  In  form  of  law,  may  contain 
other  useful  and  salutary  provisions,  not  ob- 
noxious to  any  Just  constitutional  exception. 
It  would  be  inconsistent  with  all  Just  prin- 
ciples of  constitutional  law  to  adjudge  these 
enactments  void  because  they  are  associated 
In  the  same  act,  but  not  connected  with  or 
dependent  on  others  which  are  unconstitu- 
tional. Where,  therefore,  a  part  of  a  statute 
is  unconstitutional,  that  fact  does  not  au- 
thorize the  courts  to  declare  the  remainder 
void  also,  unless  ail  the  provisions  are  con- 
nected in  subject-matter,  depending  on  each 
other,  operating  together  for  the  same  pur- 
pose, or  otherwise  so  connected  together  In 
meaning  that  it  cannot  be  presumed  the 
Legislature  would  have  passed  the  one  with- 
out the  other.  •  •  •  If,  when  the  uncon- 
stitutional portion  Is  stricken  out.  that  which 
remains  is  complete  In  itself,  and  capabl*  of 
being  executed  in  accordance  with  the  appar- 
ent legislative  Intent,  wholly  Independent  of 
that  which  was  rejected,  it  must  be  sustain- 
ed." 

It  fe  also  contended  by  appellees  that  the 
act  of  1889  Is  unconstitutional  and  void  be- 
cause It  lm[)ose8  upon  persons  who  may  vio- 
late Its  provisions  excessive  and  unreasoua- 
bl?  penalties,  in  violation  of  section  13,  art 
1,  of  the  Constitution,  which  provides  that 
"excessive  ball  shall  not  be  required  nor  ex- 
cessive fines  Imposed  nor  cruel  nor  unusual 
punishment  Inflicted."  Prescribing  fines  and 
other  punishments  which  may  be  imposed 
upon  violators  of  the  law  Is  a  matter  pecu- 
liarly within  the  power  and  discretion  of  the 
I'^riSlatal<^  and  courts  have  no  right  to  con- 
trol or  restrain  that  discretion,  except  in  ex- 
traordinary cases,  where  it  becomes  so  mani- 
festly violative  of  the  constitutional  inhibi- 
tion as  to  shock  the  sense  of  mankind.  Am. 
&  Eng.  Ency.  Law,  vol.  13,  p.  60;  Express  Co. 
V.  Commonwealth,  92  Va.  66,  22  S.  E.  809,  41 
L..  R.  A.  436.  In  the  case  cited  the  court 
Bald:  "Tbo  Imposition  and  regulations  of 
fines  belong  to  the  Legislature,  and  to  Its 
discretion  and  Judgment  the  widest  latitude 
must  be  conceded.  Fines  are  to  be  fixed 
•with  reference  to  the  object  they  are  design- 
ed to  accomplish.  •  •  »  What  is  to  be 
the  legislative  guide  in  performance  of  Its 
duty,  but  its  sound  Judgment  and  the  wisdom 
of  experience?  And  how  can  courts  with  rea- 
son or  propriety  question  the  action  of  the 
Legislature  or  control  or  restrain  its  discre- 
tion, except  where  the  minimum  penalty  is 
BO  plainly  dlsproportloned  to  the  offense  or 
act  for  the  violation  of  which  It  Is  afilxed 
as  to  shock  the  sense  of  mankind."  There 
Is  a  tvlde  range  for  the  discretion  of  the  Jury 
between  the  minimum  and  the  maximum 
penalties  fixed  by  this  act  and  we  are  not 
able  to  say  that  the  minimum  penalty  Infllct- 


1899  known  as  the  "Anti-Trust  Law"  Is  not 
unconstitutional. 


POLLARD  V.  STATE. 

(Ooart  of  Criminal   Appeals  of  Texas.    April 
29,  1903.) 

I  MURDER  —  APPEAL  —  BILL  OF   EXCEPTIONS— 
I       FAILURE  TO  FILE  IN  TERM  TIME— INSTRUC- 
TIONS—MANSLAUGHTER— PROVOKINO     DIPFI- 
I      CULTY-SUDDBN  PASSION-ADEQUATE  CAUSE. 

'  1.  Failure  to  file  a  bill  of  except^ious  in  a 
criminal  case  until  after  term  time  was  not 
cured  by  an  agreement  between  the  attorneys 

I  statins  that  the  bills   of   exceptions   were   to 

I  have  been  filed  in  term  time,  and  the  failure 
to  do  80  was  due  to  an  oversight  of  the  clerk, 
and  that  the   prosecuting   attorney    agreed   to 

I  the  filing  of  the  bills  when  filed. 

I  2.  The  court  Is  authorized  to  overrule  a  mo- 
tion for  a  new  trial  without  having  the  same 
read,  when  informed  that  it  is  on  the  ground 
of  error  In  charges  given  and  refused. 

3.  In  a  prosecution  for  murder  it  appeared 
that  deceased  had  a  difficulty  with  defendant's 
father  the  day  before  the  killing,  and  that  de- 
fendant and  his  brother  went  to  see  deceased, 
both  being  armed,  and,  on  finding  deceased  in 
his  field,  accosted  bim,  whereupon  deceased 
advanced  towards  defendant  and  his  brother 
without  answering,  making  a  demonstration  as 
if  to  draw  a  pistol  Held,  that  a  charge  on 
manslaughter  was  not  required  by  the  evi- 
dence. 

4.  Where,  in  a  prosecution  for  murder  the 
court  had  charged  that  defendant  would  be 
guilty  of  murder  in  the  second  degree  if  he 
shot  deceased  in  a  sudden  transport  of  passion, 
aroused  without  adequate  cause,  etc.,  it  was 
error  not  to  give  a  charge  on  manslaughter  de- 
fining adequate  cause. 

5.  In  a  prosecution  for  murder  it  appeared 
that  deceased  had  had  a  difficulty  with  defend- 
ant's father  on  the  day  before  the  killing,  and 
that  defendant  and  his  brother,  learning  of  this, 
went  to  see  deceased,  and,  on  findmg  him. 
spoke  to  him,  whereupon  deceased,  without  re- 
plying, advanced  towards  them,  making  a  mo- 
tion as  if  to  draw  a  pistol,  and  defendant  and 
his  brother  both  fired,  killing  deceased.  Held, 
that  a  charge  on  provokiug  the  difficulty  was 
without  support  in  the  evidence. 

Appeal  from  District  Court,  Montgomery 
County;  L.  B.  Hightower,  Judge. 

W.  H.  Pollard  was  convicted  of  murder, 
and  appeals.    Reversed. 

S.  A.  Crawford  and  Jno.  C.  Williams,  for 
appellant.  S.  A.  McCall,  Dlst  Atty.,  and 
Howard  Martin,  Asst  Atty,  Gen.,  for  the 
State. 


HENDERSON,  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree,  and  his 
punishment  assessed  at  confinement  In  the 
penitentiary  for  a  term  of  five  years. 

The  evidence.  In  effect  shows  that  deceas- 
ed, Spencer  Davis,  and  Littleton  Pollard,  the 
father  of  appellant,  had  a  dlfilculty  on  Mon- 
day, February  18,  1901,  In  which  Littleton 
was  worsted.  Appellant  and  his  brother, 
Washington  Pollard,  were  at  Willis,  several 
miles  distant  but,  having  heard  of  the  trans- 
action that  evening,  they  came  on  horseback 
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to  their  father's  house  and  remained  there  it 
short  time,  and  went  a  short  distance  to 
their  grandfather's,  Isaac  Pollard's,  and  stay- 
ed all  night.  Early  the  next  morning  appel- 
lant and  his  brother,  Washington,  both  arm- 
ed, went  to  where  deceased  was  working  In 
his  field,  and,  as  he  approached  where  they 
were,  leading  two  horses,  the  difficulty  oc- 
curred. As  far  as  the  state's  testimony  was 
concerned,  there  was  no  eyewitness  to  the 
homicide.  The  state  evidently  relied  upon 
the  fact  that  appellant  and  his  brother  enter- 
tained a  grudge  against  deceased  because  he 
had  beaten  and  severely  Injured  their  father 
on  the  day  before,  and  the  further  fact  that 
they  armed  themselves  on  that  Tuesday 
morning,  and  went  rapidly  to  the  field  of  de- 
ceased, and,  as  soon  as  they  reached  the 
point  where  deceased  was  subsequently 
found,  the  shooting  occurred.  The  parties 
then  rapidly  left  the  scene.  Appellant  him- 
self testified  that  when  he  heard  deceased 
had  beaten  his  father  he  came  to  see  about 
it,  and,  after  staying  all  night  at  his  grand- 
father's, he  determined  to  go  and  see  deceas- 
ed in  regard  to  it;  that  be  went  on  foot,  and 
did  not  expect  his  brother,  Washington,  to 
go  with  him;  that  he  carried  a  pistol  be- 
cause he  knew  deceased  was  a  dangerous 
man;  that  his  brother,  Washington,  follow- 
ed, and  caught  up  with  him,  and  he  was 
armed  with  a  shotgun.  When  his  brother 
came  up,  he  said,  "I  thought  I  told  you  to 
stay  at  home."  However,  they  went  togeth- 
er to  the  place  of  the  homicide,  and  when 
they  got  down  near  the  branch  in  the  field 
where  deceased  farmed,  they  met  deceased, 
who  was  riding  one  horse  and  leading  anoth- 
er. Appellant  said  to  him,  "Hello,  Spence,  I 
want  to  talk  to  you  about  what  you  did  to 
father."  Deceased  did  not  speak,  but  kept 
approaching,  and  attempted  to  draw  his  pis- 
tol with  his  left  hand;  that  he  and  bis  broth- 
er both  fired  at  deceased  about  the  same 
time;  that  he  missed  deceased,  but  his  broth- 
er killed  him.  When  deceased's  body  was 
found,  his  pistol  was  on  the  ground  near 
bis  lefthand.  This  is  substantially  the  testi- 
mony adduced. 

Appellant  contends  the  court  committed  an 
error  In  overruling  his  motion  for  continu- 
ance. However,  the  bill  of  exceptions  taken 
by  appellant  to  the  overruling  of  said  motion 
was  filed  on  February  5th,  whereas  the  term 
of  the  court  adjourned  on  January  28th.  To 
cure  this  failure  to  file  the  bill  In  term  time 
appellant  has  presented  to  this  court  an 
agreement  entered  into  between  the  district 
attorney,  representing  the  state,  and  counsel 
representing  appellant,  to  the  effect  that  cer- 
tain bills  of  exception  could  be  filed  after 
term,  and  considered  as  filed  during  the  term. 
The  recitation  on  this  point  In  the  agreement 
Is  as  follows:  "It  is  agreed  that  the  bills 
of  exception  in  this  cause  were  to  have  been 
filed  as  in  term  time,  and  they  show  that  the 
reason  why  said  bills  of  exceptions  were  not 
filed  and  datea  In  term  time  was  due  to  an 


oversight  of  the  clerk  of  the  court,  and  the 
district  attorney  here  shows  that  he  urged 
no  objection,  and  agreed  to  the  filing  of  tbe 
bills  of  exception  at  the  time  they  were  filed, 
and  knows  that  it  was  understood  that  tbey 
should  have  been  filed  before  the  court  ad- 
journed." The  wording  of  this  agreement  is 
peculiar,  but  we  do  not  understand  it  to  ex- 
onerate appellant's  attorney  for  falling  to  Ale 
the  bills  during  the  term.  We  cannot  con- 
sider the  question  as  coming  within  that  line 
of  decisions  which  would  authorize  the  bill 
to  be  considered  though  not  filed  during  tbe 
term,  on  the  ground  that  there  was  no  laches 
on  part  of  appellant  or  his  counsel,  and  tbat 
tbe  neglect  to  file  the  same  was  solely  due 
to  the  clerk  or  some  other  officer.  Stanford 
v.  State  (Tex.  Or.  App.)  60  S.  W.  253.  This 
case  comes  rather  within  the  rule  laid  down 
In  the  decisions  of  Rlojas  v.  State,  36  Tex. 
Cr.  R.  182,  36  S.  W.  268;  Nichols  v.  State. 
37  Tex.  Cr.  R.  616,  40  S.  W.  602.  According- 
ly, the  action  of  the  court  overruling  the  mo- 
tion for  continuance  cannot  be  considered. 

What  we  have  said  as  to  this  bill  of  ex- 
ceptions disposes  of  appellant's  first,  second, 
and  fourth  bills,  which  are  to  the  action  of 
the  court  with  reference  to  the  admission  of 
certain  testimony.  As  explained  by  tbe 
court,  there  Is  nothing  in  appellant's  bill  of 
exceptions  No.  3.  The  court  was  authorized 
to  overrule  the  motion  for  new  trial  and  in 
arrest  of  Judgment,  when  informed  that  tbe 
same  was  merely  to  the  action  of  the  court 
giving  and  refusing  charges,  and  It  was  not 
necessary  to  have  the  same  read. 

In  appellant's  motion  for  new  trial  be  ques- 
tions the  action  of  the  court  in  regard  to  giv- 
ing certain  charges.  Amongst  other  things, 
appellant  strongly  insists  that  the  court 
should  have  given  a  charge  on  manslaughter 
predicated  on  the  fact  that  deceased  on  the 
day  before  assaulted  the  father  of  appellant, 
and  severely  beat  him;  and  the  further  fact 
that  appellant  knew  deceased  was  a  danger- 
ous man,  and  had  previously  threatened  his 
and  his  brother's  life,  and  that  at  tbe  time 
of  the  homicide  he  came  suddenly  and  un- 
expectedly npoa  deceased  on  a  lonely  road: 
that  when  be  accosted  deceased  he  refused 
to  speak  to  them;  and  that  he  then  asked 
deceased  for  an  explanation  of  his  assault 
upon  their  father,  and  he  refused  to  give  any 
explanation,  but  advanced  upon  them,  and 
made  a  demonstration  as  if  to  draw  a  pistol 
This  is  a  substantial  summary  of  the  facts 
on  which  appellant  contends  that  the  court 
should  have  given  a  charge  on  manslaughter. 
We  have  examined  the  record  carefully,  and. 
In  our  opinion,  the  facts  do  not  show  man- 
slaughter. The  fact  tbat  deceased  refused 
to  speak  to  appellant  when  accosted,  and 
that  he  refused  to  give  any  explanation  as 
to  why  be  had  assaulted  defendant's  father 
on  tbe  day  before,  would  not  constitute  prov- 
ocation, under  our  statute,  sufficient  to  re- 
duce the  offense  to  manslaughter.  If  it  Is 
true,  according  to  appellant's  testimony,  that 
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deceased  advanced  upon  him  In  a  threaten- 
ing attitude,  and  made  a  demonstration  as  If 
to  draw  a  pistol,  this  gave  appellant  the  full 
light  of  self-defense ;  and  he  had  the  benefit 
of  tills  In  the  court's  charge.  But,  in  our 
opinion,  it  did  not  raise  the  issue  of  man- 
slaughter, and  the  court  did  not  err  in  re- 
fusing and  failing  to  submit  this  Issue  to  the 
jury. 

In  this  connection  appellant  Insists  that 
under  the  peculiar  phraseology  of  the  court's 
charge  on  murder  In  the  second  degree  It  be- 
came necessary  for  the  court  to  have  de- 
fined manslaughter.  The  court's  charge  in 
this  respect  is  as  follows:  "If  you  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  defendant,  with  a  gun,  or  Instrument 
reasonably  calculated  and  likely  to  produce 
death,  *  *  *  In  a  sudden  transport  of 
passion,  aroused  without  adequate  cause, 
and  not  In  defense  of  himself  or  Washington 
Pollard  against  an  unlawful  attack,  •  *  • 
shot  and  killed  deceased,  to  find  him  guilty 
of  murder  in  the  second  degree;"  the  con- 
tention being  that,  the  court  having  stated 
that  the  transport  of  passion  must  be  with- 
out adequate  cause,  it  became  necessary  for 
the  court  to  state  what  would  constitute  ade- 
quate cause,  so  that  the  jury  might  know 
that  the  sudden  passion  was  engendered 
without  adequate  cause.  It  would  seem, 
from  the  authorities  cited  by  appellant,  that 
this  contention  is  sonnd.  Whitaker  v.  State, 
12  Tex.  App.  443;  Brunet  v.  State,  Id.  534; 
Neyland  v.  State,  13  Tex.  App.  647.  In  the 
latter  case  Judge  White,  speaking  for  the 
court,  said:  "It  is  only  necessary  for  the 
court  to  charge  on  manslaughter  when  that 
phase  of  the  case  in  raised  from  the  evi- 
dence; and  it  is  not  necessary,  where  there 
is  no  manslaughter,  but  only  murder,  for  the 
court  to  define  manslaughter."  In  speaking 
of  the  two  cases  above  cited,  which  were  in- 
voked, he  further  says:  "In  both  of  those 
cases  the  charge  given.  In  effect,  made  Im- 
plied malice,  or  murder  of  the  second  degree, 
actually  depend  upon  the  absence  of  facts 
and  circumstances  sufficient  to  reduce  the  of- 
fense to  manslaughter  or  negligent  homicide, 
or  which  would  excuse  or  Justify  the  killing. 
This,  as  we  have  seen.  Is  not  a  proper  charge 
to  be  given  where  a  lower  grade  is  not  In- 
volved. If  It  be  given,  however,  when  not 
demanded,  we  do  not  see  how  the  Jury  is  to 
understand  and  comprehend  it  unless  the 
lower  grades  mentioned  are  explained,  with 
the  law  governing  them."  In  accordance 
with  the  above  cases,  we  hold  that.  Inasmuch 
aa  the  court.  In  its  charge  on  murder  in  the 
second  degree,  made  it  depend  on  a  trans- 
port of  passion  aronsed  without  adequate 
cause,  then  it  became  necessary  for  the  court 
to  further  define  adequate  cause.  The  court 
might  have  submitted  a  charge  on  murder 
In  the  second  degree  without  involving  the 
question  of  manslaughter,  but  this  was  not 
done  here.  Indeed,  the  court,  in  submitting 
tbe  Question  of  murder  in  the  second  degree, 


did  not  require  the  homicide  to  be  committed 
upon  malice  at  all,  but  authorized  the  Jury, 
If  they  believed  appellant  killed  deceased  in 
a  sudden  transport  of  passion,  without  ade- 
quate cause,  and  not  In  self-defense  or  In 
defense  of  his  brother,  to  find  him  guilty  of 
murder  in  the  second  degree.  Of  course,  in 
order  that  a  homicide  be  murder  in  the  sec- 
ond degree,  it  must  be  upon  malice;  and,  if 
the  court  had  properly  defined  implied  mal- 
ice, without  Involving  it  with  the  question 
of  adequate  cause,  he  might  then  have  sub- 
mitted the  issue  of  murder  in  the  second  de- 
gree without  a  definition  of  adequate  cause, 
as  it  appertains  to  manslaughter. 

Appellant  also  assigns  as  error  the  action 
of  the  court  charging  on  provoking  the  diffi- 
culty. He  maintains  that  there  is  nothing 
In  the  statement  of  facts  authorizing  a 
charge  on  this  subject.  We  have  repeatedly 
held  that  a  charge  on  provocation  should  only 
be  given  where  the  testimony  raises  this  is- 
sue. The  testimony  on  this  point,  it  occurs 
to  us,  simply  involves  the  question  as  to  who 
made  the  first  attack,  and  does  not  raise  the 
issue  of  provoking  the  difficulty.  If,  when 
appellant  met  deceased,  be  made  the  first 
demonstration,  and  was  in  the  attitude  of 
attacking  deceased,  then  he  would  be  guilly. 
If,  on  the  other  hand,  when  the  parties  met, 
deceased  first  attacked  appellant,  and  appel- 
lant only  acted  in  his  self-defense,  then  be 
would  not  be  guilty.  As  stated,  we  do  not 
believe  that  the  court  was  authorized  to  give 
a  charge  on  provocation.  McCandless  v. 
State  (Tex.  Or.  App.)  67  S.  W.  672;  Casner  v. 
State,  62  S.  W.  014,  2  Tex.  Ct  Rep.  559. 

We  have  examined  the  other  portions  of 
the  court's  charge  which  are  criticised,  and 
would  suggest  that  on  another  trial,  if  the 
facts  should  be  the  same,  the  court  should 
Instruct  on  the  doctrine  of  principals,  and 
how  far  appellant  would  be  bound  by  the 
acts  and  conduct  of  his  brother,  Washington. 
Besides,  there  are  some  clerical  errors  in  the 
charge  which  should  be  corrected. 

For  the  errors  discussed,  the  Judgment  !■ 
reversed,  and  the  cause  remanded. 


BLOCKER  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    April 
29,  1903.) 

BAHjROADS  —  OBSTRUCTIONS  ON  TRACK  —  IN- 
DICTMENT—HVIDENCB— SUFFICIENCY. 
1.  Where  an  indictment  charges  a  defendant 
with  willfully  and  malicionsly  placing  obstruc- 
tions on  the  track  of  a  particular  railroad  com- 
pany, naming  it,  this  becomes  descriptive  of 
the  track,  and  must  be  proved  as  alleged. 

Appeal  from  District  Court,  Limestone 
County;  L.  B.  Cobb,  Judge. 

Fulton  Blocker  was  convicted  of  crime, 
and  appeals.    Reversed. 

Kimbell  &  Harper  and  Wm.  Kennedy,  for 
appellant.  Howard  Martin,  Aast  Atty.  Oen., 
for  the  State. 
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BROOKS,  J.  Appellant  was  convlcteo  of 
willfully  and  maliciously  placing  an  obFtiuc- 
tlon,  to  wit,  a  large  piece  of  Iron,  upon  the 
track  of  the  Houston  &  Texas  Central  Rail- 
road, and  his  punishment  assessed  at  two 
years'  conflnement  In  the  reformatory. 

In  order  to  constitute  this  offense  as  char- 
ged, it  must  not  only  appear  that  appellant 
placed  the  obstruction,  such  as  endangered 
life,  upon  the  railroad  track,  but  when  the 
indictment,  as  In  this  Instance,  charges  that 
said  obstruction  was  placed  on  the  track  of 
the  Houston  &  Texas  Central  Railroad,  this 
becomes  descriptive  of  the  track,  and  must 
bo  proved  as  alleged.  A  careful  examination 
of  the  testimony  before  us  shows  this  was 
not  done,  unless  by  Inference.  The  follow- 
ing is  an  excerpt  from  the  testimony  on  this 
matter:  Witness  Beard  testified:  "I  am  In 
the  employ  of  the  H.  ^  T.  C.  Railroad  Co. 
as  a  detective.  My  business  is  to  ferret  out 
the  guilty  persons  in  cases  like  this.  I  work- 
ed up  this  case  In  conjunction  with  the  sher- 
iff of  this  county.  I  made  no  offer  of  money 
to  any  person,  nor  paid  any  person  money,  to 
testify  or  to  furnish  evidence  in  this  case." 
C.  S.  Bradley  testified:  "I  am  local  attorney 
for  the  H.  &  T.  C.  Railroad  Co.;  do  not 
know  the  man  Smith"  (the  record  shows  that 
Smith  had  been  to  see  the  father  of  defend- 
ant' about  obstructions  being  placed  on  the 
railroad).  We  apprehend  that  the  obstruc- 
tions, if  placed  upon  the  railroad  track,  were 
upon  the  Houston  &  Texas  Central  Railroad, 
but  this  Is  only  Inferentlally  stated,  and  we 
cannot  indulge  In  inferences  as  to  statements 
of  facts. 

Because  the  evidence  does  not  correspond 
with  the  allegations  of  the  Indictment,  the 
Judgment  is  reversed  and  the  cause  remand- 
ed. 


STONE  T.  STATE. 

(Court  of  Criminal  Appeals  of  Tezaa.    April 
29,  1903.) 

RAPE— INSTRUCTIONS— EVIDENCE— AGB  OP 
PROSKCUTRIX. 

1.  Where  In  a  prosecution  for  rape  there  was 
evidence  of  many  acta  of  intercourse  between 
defendant  and  the  girl,  covering  many  months, 
and  the  state  was  required  to  elect  ou  which  act 
it  would  rely,  and  elected  to  rely  ou  the  first 
full  act  of  intercourse  happening  at  a  particu- 
lar scboolhouse,  the  jury  should  have  been  re- 
stricted to  a  consideration  of  this  act  alone, 
and  not  to  any  act  occurring  within  12  mouths 
at  such  schoolhouse,  whether  it  was  the  first 
or  any  subsequent  act. 

2.  Ou  the  issue  as  to  the  age  of  the  prosecut- 
inK  witness  in  a  prosecution  for  rape,  a  fly  leaf 
torn  from  a  notebook,  on  which  her  father  had 
written  down  in  pencil  the  date  of  her  birth, 
WHS  not  admissible  as  original  testimony,  where 
the  father  and  mother  were  both  present  and 
testified  in  the  case. 

Appeal  from  District  Court,  Ellis  County; 
J.  E.  Dlllard,  Judge. 

Earnest  Stone  was  convicted  of  rape,  and 
appeals.    Reversed. 


Anderson  &  Anderson  and  Jack  Beall,  for 
appellant.  Howard  Martin,  Asst  Atty.  Gen., 
for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  rape,  and  his  punishment  assessed  at 
conflnement  in  the  penitentiary  for  a  term  of 
10  years. 

The  evidence  Introduced  covered  a  period 
of  several  months,  and  many  acts  occurring 
between  appellant  and  the  girl.  There  was 
a  serious  contention  as  to  the  age  of  the  girl, 
with  the  preponderance  of  the  evidence,  as 
we  view  the  record,  decidedly  In  favor  of 
the  conclusion  that  she  was  over  15  years  of 
age  at  the  time  of  the  alleged  rape.  The  lan- 
guage of  the  alleged  ravished  girl  and  her 
Sister  show  them  to  be  women  of  the  most 
abandoned  order.  Their  deportment,  manner 
of  narrating  the  events,  and  their  conduct, 
glorying  In  their  own  shame,  was  better 
worthy,  or  perhaps  unworthy,  of  Inmates  of 
the  brothel,  than  that  of  respectable  women 
whose  honor  and  virtue  were  to  be  upheld  by 
the  pnnlehment  of  a  rapist. 

As  stated,  the  transaction  covered  several 
months  of  time  and  many  acts,  which  went 
before  the  Jury  without  objection.  Motion 
was  made  to  require  the  state  to  elect  upon 
which  transaction  It  would  ask  convleUoD. 
This  was  partially  granted;  that  la,  the  state 
elected  "the  first  full  act  of  intercourse  hap- 
pening at  Dunn's  schoolhouse,  as  shown  by 
the  testimony  of  Annie  Heury,"  the  alleged 
Injured  female.  There  Is  some  confusion  In 
the  testimony  in  regard  to  when  this  full 
act  of  intercourse  happened  at  Dunn's  school- 
house,  as  testified  by  Annie  Heury.  The 
state  should  have  been  required  to  select 
some  specific  act  as  to  time  and  place.  In 
this  connection,  the  court  charged  the  Jury: 
"If  they  believe  from  the  evidence  before 
them,  beyond  a  reasonable  doubt,  that  the 
defendant.  Earnest  Stone,  did.  In  the  county 
of  Ellis  and  state  of  Texas,  and  In  Dnnn's 
schoolhouse,  at  any  time  within  one  year 
previous  to  the  filing  of  the  Indictment  here- 
in—January 14,  1903— penetrate  the  female 
organ  of  Annie  Heury,  with  the  male  mem- 
ber of  his,  defendant's  body,  and  did  have 
carnal  knowledge  of  the  person  of  Annie 
Heury,  either  with  or  without  her  consent,  or 
with  or  without  the  use  of  force,  threats,  or 
fraud,  and  that  It  was  the  first  time  be,  de- 
fendant, had  carnal  knowledge  of  the  per- 
son of  Annie  Heury  In  Dunn's  schoolhouse. 
If  he  had  such;  and  If  you  further  believe 
from  the  evidence,  beyond  a  reasonable  doubt, 
that  at  the  time  defendant  Earnest  Stone 
had  such  carnal  knowledge  of  the  person  of 
Annie  Heury,  If  he  did,  that  she,  the  said 
Annie  Heury,  was  under  the  age  of  15  years, 
and  was  not  the  wife  of  defendant— then  It 
would  be  the  duty  of  the  Jury  to  find  de- 
fendant guilty  as  charged,"  etc.  In  this  con- 
nection the  court  further  charged  the  Jury: 
"That  the  state,  upon  motion  of  defendant, 
has  been  required  to  elect  and  state  upon 
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'What  particular  act  of  unlawful  carnal  Inter- 
course, If  any,  wblcb  defendant  may  have 
had  with  Axmle  Heury,  It  relies  for  a  con- 
viction; and  the  counsel  for  the  state  have 
made  such  election,  and  they  Insist  and 
charge  that  defendant  did  have  carnal  knowl- 
edge of  the  person  of  Annie  Ueury  in  Dunn's 
schoolhouse,  in  Mils  county,  Tex.,  several 
times;  and  they  further  elect  to  rely  upon 
the  first  act  of  unlawful  carnal  Intercourse, 
if  }t  was  committed,  which  they  charge  de- 
fendant had  with  Annie  Ueury  In  Dunn's 
schoolhouse  (if  he  had  such  an  unlawful  in- 
tercourse with  Annie  Heury  at  such  place); 
and  the  Jury  are  further  instructed  that  the 
state  is  bound  by  such  election,  and  cannot 
and  defendant  guilty  of  rape  on  account  of 
bis  having  carnal  linowledge  of  the  person 
of  Annie  Heui'y,  if  he  had  such,  at  any  other 
time  and  place  than  the  alleged  offense  at 
Dunn's  schoolhouse  charged  to  have  been 
committed  by  defendant,  and  elected  by  the 
state's  counsel,  and  relied  upon  by  them  to 
convict  defendant."  The  same  objections  are 
urged  to  these  charges:  First,  that  they  are 
contradictory  one  with  the  other;  second, 
that  they  do  not  submit  the  act  of  intercourse 
elected  by  the  state,  which  was  "the  first 
full  act  of  Intercourse  happening  at  Dunn's 
schoolhouse,  as  shown  by  the  testimony  of 
Annie  Heury"  and  by  her  sister;  and  they 
vary  In  their  testimony  as  to  when  these 
acts  occurred,  and  the  circumstances  under 
which  they  occurred.  The  evidence  is  some- 
what In  conflict,  80  far  as  these  witnesses 
are  concerned,  as  to  which  was  the  first  act, 
and  when  It  occurred.  If  the  election  was 
valid,  the  state  bad  selected  a  particular  act, 
and  that  act  was  the  first  act  happening  at 
Dunn's  schoolhouse,  as  testified  by  Annie 
Heury.  The  Jury  should  have  been  restrict- 
ed to  the  consideration  of  this  act  alone,  and 
not  any  act  occurring  within  12  months  at 
Dunn's  schoolhouse,  whether  It  was  the  first 
or  any  other  subsequent  act,  if  It  was  not  the 
particular  act  flxeU  by  the  testimony  of  An- 
nie Heury  as  the  first  act.  To  meet  this 
weakness  in  the  charge,  appellant  asked  a 
special  charge  submitting  pertinently  the  very 
question  which  was  refused  by  the  court; 
and  this  is  urged  as  error.  The  court's 
charge  was  wrong,  and  It  was  error  to  refuse 
the  special  instructions  requested,  submit- 
ting this  Issue  sharply  and  pointedly  as  set 
forth  by  said  special  charge. 

During  tbe  trial,  the  state's  witness,  Louis 
Heury,  tbe  father  of  the  Injured  female,  tes- 
tified In  regard  to  the  age  of  his  two  daugh- 
ters, and  became  somewhat  confused,  his 
memory  being  anything  but  distinct  and  clear 
as  to  their  uges.  In  this  attitude  of  bis  tes- 
timony, he  was  permitted  to  introduce  before 
tbe  Jury  a  leaf  torn  from  a  notebook  or 
butcher's  book,  on  which  was  written  In  ink 
tbe  ages  of  two  of  bis  children,  while  the 
names  of  the  others,  including  the  two  daugh- 
ters in  question,  were  written  In  pencil,  In 
tbe  following  language:    "Goldie,  bom  30 


December,  '86.  Annie  Heury,  born  Oct.  25, 
1888."  This  Instrument  was  finally  admitted 
before  the  Jury  as  evidence,  without  objec- 
tion. Subsequently,  and  after  the  argument, 
appellant  presented  a  written  charge  asking 
the  court  to  withdraw  this  instrument  from 
tbe  consideration  of  tbe  Jury.  As  presented, 
we  believe  this  testimony  should  have  been 
withdrawn.  It  was  not  original  testimony. 
It  could  not  serve  tbe  pturpose  of  being  tbe 
act  or  declaration  of  the  father,  who  testi- 
fied that  be  made  the  entries,  because  he  was 
present  and  testified  in  tbe  case.  Campbell 
v.  Wilson,  23  Tex.  252,  76  Am.  Dec.  67.  The 
mother  also  testified,  and^  so  far  as  the  rec- 
ord discloses,  this  memorandum  went  before 
the  Jury  as  original  testimony.  We  do  not 
believe  It  was  admissible  as  original  testi- 
mony under  tbe  circumstances  above  stated. 
It  did  not  seem  to  be  admitted  as  corrobora- 
tive of  tbe  testimony  of  the  father.  It  Is 
therefore  unnecessary  to  discuss  the  question 
from  that  standpoint. 

There  are  some  questions  suggested  for 
revision  with  reference  to  the  argument  of 
coimsel.  We  deem  it  unnecessary  to  enter 
into  a  discussion  of  these  matters,  as  they 
ought  not,  and  perhaps  will  not,  occur  on  an- 
other trial,  and  would  hardly  arise  In  tbe 
same  way  again. 

Because  of  the  confusion  and  uncertainty 
of  the  election  by  the  state  of  the  act  on 
which  it  relied  for  conviction,  and  because 
of  the  failure  of  the  court  in  its  charge  to 
specify  tbe  act  as  elected  by  the  state,  and 
tbe  refusal  of  tbe  court  to  charge  the  Jury 
as  requested  by  appellant  in  regard  to  this 
matter,  tbe  judgment  la  reversed  and  the 
cause  remanded. 


BARNARD  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    April 

22,  1903.) 

CRIMINAL  LAW— ASSAULT  WITH  INTENT  TO 
KILL— ADVERSE!  WITNESS  —  IMPEACHMENT— 
EVIDENCES-MOTIVE— RELATIONSHIP  OP  PAR- 
TIES —  OPINION  —  OBJECTION  TO  EVIDENCE:— 
—MOTION  TO  STRIKE— REQUEST  FOR  CHARGE 
—NECESSITY. 

1.  Under  Code  Cr.  Proc.  1895,  art.  795,  pro- 
viding that  a  party  may  attack  the  testimony 
of  his  own  witness  In  any  manner,  except  by 
proving  the  witness'  bad  character,  when  facts 
stated  by  the  witness  are  injurious  to  his  cause, 
where  prosecutrix  in  a  prosecution  for  assault 
with  intent  to  murder  testi6ed  that  the  shoot- 
ing was  accidental,  and  admitted  that  she  had 
testified  before  the  grand  jury  that  defendant 
shot  her  intentionally  and  during  a  difficulty 
with  reference  to  another,  It  was  error  for  the 
court  to  permit  the  introduction  of  her  testi- 
mony before  the  grand  jury  to  the  eCTect  that 
prosecutrix  was  unmarried,  but  was  being  kept 
by  F.,  and  that  defendant  shot  her  by  reason 
of   defendant's   jealousy   of   F.'s   attentions. 

2.  Where,  in  a  prosecution  for  assault  with 
intent  to  kill,  it  was  shown  that  bnth  defend- 
ant and  prosecutrix  lived  nn  F.'s  farm,  and 
worked  for  him,  and  that  the  assault  was  oc- 
casioned by  defendant's  jealousy  of  prosecu- 
trix, arising  from  F.'s  attentions  to  her,  evi- 
dence that  F.  whipped  people  on  the  farm,  and 
made  them  do  as  he  pleased,  was  inadmissible 
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to  show  a  motive  for  the  assault,  or  to  show 
the  relationship  which  defendant  bore  to  F.  or 
to  prosecutrix. 

3.  In  a  prosecution  for  assault,  the  opinion 
of  a  witness,  after  having  described  the  posi- 
tion of  the  furniture  in  the  room  where  prose- 
cutrix was  shot  by  defendant,  that  such  shoot- 
ing could  not  have  been  accidental,  was  in- 
competent. 

4.  Failure  of  the  defendant  to  request  that 
objectiouable  testimony  be  stricken  out,  or 
that  the  court  charge  thereon,  did  not  deprire 
her  of  the  right  to  complain  of  its  admission. 

Appeal  from  District  Court,  Robertson 
County;  J.  C.  Scott,  Judge. 

Lydla  Barnard  was  conyicted  of  assault 
with  Intent  to  murder,  and  sbe  appeals.  Re- 
versed. 

Klnard  &  Goodman  and  John  B.  Crawford, 
for  appellant.  Howard  Martin,  Asst  Atty. 
Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
an  assault  with  Intent  to  murder,  and  her 
punishment  assessed  at  confinement  In  the 
penitentiary  for  a  term  of  two  years. 

The  record  shows  that  appellant  Is  a  white 
woman,  and  that  she  made  an  assault  upon  a 
negress.  By  the  third  bill  of  exception,  com- 
plaint is  made  that  Millie  Jackson  was  ask- 
ed the  following  questions:  "Are  you  a  mar- 
ried woman?"  To  which,  she  answered, 
"No."  "How  many  children  have  you?"  To 
which  she  answered,  "Four."  "What  Is  the 
color  of  those  children?  Aren't  they  mulat- 
toes?"  To  which  she  answered,  "They  are 
bright-colored."  "Millie,  who  Is  the  father  of 
your  children?"  To  which  she  answered,  "I 
do  not  know."  "Don't  you  know  that  Joe 
Fulton  is  the  father  of  your  children?"  To 
which  she  answered,  "I  don't  know."  "Didn't 
you  swear  before  the  grand  jury  that  Joe 
Fulton  had  been  keeping  you  for  fifteen  years, 
and  that  he  was  the  father  of  your  chil- 
dren?" To  which  she  replied,  "I  said  It  up 
there  because  I  was  scared.  You  had  been 
pulling  me  around  and  threatened  to  put  me 
in  Jail."  To  which  questions  and  the  answers 
defendant  objected,  which  objections  were 
overruled.  State's  counsel  then  called  for 
the  grand  jury  statement  as  made  by  wit- 
ness, and  was  permitted  to  read  said  testi- 
mony of  Millie  Jackson,  which  contained, 
among  other  things,  the  following:  "Fulton  has 
been  keeping  me  for  the  past  fifteen  years, 
and  he  is  the  father  of  my  four  children." 
To  which  defendant  objected  because  said 
questions  and  answers  related  to  no  Issue  in 
the  case,  were  upon  an  immaterial  matter, 
entirely  foreign  to  any  issue;  that  by  the  in- 
troduction of  the  written  testimony  he  was 
attempting  to  impeach  bis  own  witness  upon 
immaterial  matters,  no  way  connected  with 
the  case,  and  which  tended  only  to  show  bad 
character  of  Millie  Jackson,  and  was  calcu- 
lated to  prejudice  and  poison  the  minds  of 
the  Jury  against  defendant  To  this  bill  is 
appended  the  following  explanation:  "Wit- 
ness had  been  shown  to  be  hostile  to  the 
state,  and  testified  upon  the  stand  that  sbe  had 


f  shot  henelf  accidentally,  and  then  the  state 
I  was  permitted  to  ask  If  she  didn't  testily 
I  as  follows  before  the  grand  Jmy:  llillle 
Jackson,  being  sworn,  says:  She  was  stand- 
ing in  her  house  last  summer,  about  Sep- 
tember, 1902,  when  Mrs.  Barnard  "came  to 
my  house  with  a  gun  and  said  she  would  kUl 
I  me.  and  asked  me  what  I  was  following  Mr. 
Fulton  for  down  at  the  well,  and  If  I  did  not 
stay  away  from  him  she  would  fix  me  up.  I 
was  In  the  house,  talking  to  her.  I  told  her 
she  had  no  right  to  shoot  me  about  Fulton; 
that  he  was  as  much  mine  as  he  was  hers.  I 
was  standing  upon  the  fioor  with  my  bands 
down,  had  nothing  in  my  hands  and  was 
doing  nothing  to  her,  was  not  trying  to  fight 
her,  was  not  making  any  demonstration  to- 
ward her,  when  she  shot  me.  She  brought  the 
gun  from  her  house,  and  took  it  back  with 
her.  I  never  had  the  gun  at  my  house. 
When  she  shot  me,  sbe  ran  off  with  the  gun 
towards  home.  When  I  met  Fulton,  and  told 
him  Mrs.  Barnard  had  shot  me,  I  did  not  tell 
him  that  it  was  an  accident.  I  did  not  tell 
him  that  the  gun  fell  down  and  shot  me.  He 
asked  me  why  I  let  her  shoot  me,  and  I  told 
him  I  could  not  help  myself,  and  he  said  It 
was  awful  bad,  and  I  said  I  was  going  to 
make  her  pay  for  it.  He  said  he  would  Just 
let  It  alone,  and  not  have  anything  to  do 
with  it;  that  It  was  Just  one  of  Mrs.  Barn- 
ard's crazy  spells.  My  girl,  lilllle  May,  was 
present  when  I  was  shot,  and  I  sent  her  to 
tell  Mrs.  Fulton  that  I  was  shot,  and  that 
Mrs.  Barnard  had  shot  me.  Fulton  has  been 
keeping  me  for  the  past  fifteen  years,  and  he 
is  the  father  of  my  four  children,"  ' "  etc. 

The  rule  in  reference  to  this  question  is 
clearly  expressed  In  Blake  v.  State,  38  Tex. 
Cr.  R.  385,  43  S.  W.  107,  from  which  we  quote 
as  follows:  "Article  795  of  the  Code  of  Crim- 
inal Procedure  of  1895  provides:  The  rule 
that  a  party  introducing  a  witness  shall  not 
attack  his  testimony  is  so  far  modified  as  that 
any  party,  when  facts  stated  by  the  witness 
are  Injurious  to  his  cat^,  may  attack  bis 
testimony  In  any  other  manner,  except  by 
proving  the  bad  character  of  the  witness.' 
At  common  law  this  could  not  be  done  unless 
the  party  was  surprised  by  the  testimony  of 
his  witness,  or  unless  the  party  had  been 
misled  by  a  witness,  and,  when  put  upon  the 
stand,  testified,  not  in  his  favor,  but  against 
him.  Our  statute  does  not  provide  or  require 
that,  the  party  must  be  surprised;  but  It  is 
clear  that,  if  the  testimony  of  his  witness 
is  Injurious  to  him,  he  can  attack  his  testi- 
mony in  any  method  other  than  proof  of  bad 
character.  We  are  not  to  be  understood  as 
holding  that  where  the  party  introduces  a 
witness,  knowing  that  the  witness  is  going  to 
testify  against  him,  and  without  any  reason 
to  believe  that  the  witness  will  testify  in  his 
favor,  we  would  reverse  the  Judgment  be- 
cause the  party,  under  such  state  of  factii, 
was  deprived  of  the  right  of  Impeaching  the 
witness  by  proof  of  contradictory  statement 
But  in  this  case  this  witness.  Stella  McKen- 
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tie,  bad  teatifled  In  the  Harbolt  Case.  She  had 
sworn  to  facts  which,  If  true,  established  an 
alibi  for  the  defendant  Now,  the  defendant 
had  a  right  to  believe  that  she  would  not 
perjure  herself  by  swearing  to  facta  in  con- 
flict with  those  already  testified  to;  and  this, 
although  she  may  have  told  him  that  she 
would  so  testify.  It  frequently  occurs  that 
a  witness  will  deny  knowing  anything  about 
a  fact  or  case,  making  an  effort  not  to  be 
used  as  a  witness,  but,  when  placed  upon  the 
stand  and  sworn,  tells  the  truth.  Was  appel- 
lant surprised?  Being  Informed  that  she  had 
deliberately  sworn  to  facts  sustaining  bis 
alibi,  would  he  not  have  been  surprised  If  she 
had  sworn  otherwise— especially  to  facts  and 
circumstances  disproving  his  alibi?  We  are 
of  opinion  that  the  court  erred  In  not  p^- 
mlttlng  this  witness  to  be  Impeached."  Now, 
reverting  to  the  bill  of  exceptions  under  con- 
sideration. It  appears  from  this  and  a  prevloua 
bill,  which  we  do  not  deem  necessary  to  set 
out,  that,  at  the  time  the  state  placed  the 
witness  on  the  stand,  it  had  been  apprised  of 
the  fact— perhaps,  by  her  own  statement— 
that  she  would  swear  that  defendant  shot 
her; .  and,  after  placing  her  on  the  stand  and 
being  sworn,  under  the  Blake  Case,  supra, 
the  prosecuting  attorney  could  presume  that, 
having  previously  sworn  In  behalf  of  the 
state,  she  would  still  so  swear,  although  she 
may  have  told  state's  counsel  that  she  would 
not.  However,  the  bill  of  exceptions  before 
UB  shows  that  the  witness  did  not  deny  mak- 
ing the  statement  imputed  to  her  before  the 
grand  Jury,  but,  on  the  contrary,  with  the 
utmost  alacrity,  admitted  having  done  so. 
Then,  for  what  purpose  could  this  testimony 
have  been  introduced?  We  can  conceive  of 
none,  except,  as  appellant  insists,  to  prejudice 
her  rights;  that  is,  as  a  criminative  fact 
against  appellant,  tending  to  show  that  she 
fired  the  shot  at  prosecuting  witness  and 
wounded  her.  This  testimony  was  not  admis- 
sible for  that  purpose.  It  is  a  well-known 
rule  that,  If  a  witness  on  cross-examination 
admits  having  made  a  contradictory  state- 
dlent  to  that  to  which  she  is  then  testifying, 
such  admission  is  absoiutely  conclusive,  and 
cannot  be  proved  in  the  face  of  her  admis- 
sions. 

The  state's  witness  Joe  Fulton,  while  on 
the  stand,  was  asked  by  the  district  attorney 
tbe  following  questions,  over  appellant's  ob- 
jections, to  which  witness  replied,  as  stated: 
"How  many  acres  of  land  do  you  own?  A. 
880  acres,  mostly  in  cultivation.  Don't  Mil- 
lie Jackson  live  on  your  place?  A.  Yes;  she 
lives  between  my  house  and  Mrs.  Barnard's. 
How  many  children  has  she?  A.  Four.  Don't 
Mrs.  Lydia  Barnard  live  on  your  place?  A. 
Yes.  Don't  you  whip  people  out  there,  and 
nuke  them  do  as  yon  please?  A.  They  are 
free  people.  I  don't  whip  and  control  them. 
What  iB  the  color  of  Millie  Jackson's  chil- 
dren? A.  They  are  bright  color."  Appellant 
excepted  to  tbe  asking  of  the  questions,  be- 


cause Illegal,  Irrelevant,  and  Inadmissible; 
that  said  questions  were  remote  and  entirely 
foreign  to  any  issue  in  the  trial  of  Lydla 
Barnard  for  assault  with  Intent  to  murder 
Millie  Jackson;  for  the  reason  the  same  tend- 
ed to  couple  defendant  with  witness  Joe  E'ul- 
ton  In  tbe  management  of  his  affairs  on  his 
farm,  and  to  develop  Illicit  acts  by  and  be- 
tween state's  witness  Joe  Fulton  and  Millie 
Jackson,  and  was  thereby  calculated  to  prej- 
udice the  rights  of  defendant  before  the  jury. 
The  court  appends  the  following  explanation 
"It  was  shown  that  Joe  Fulton  was  hostile 
to  the  state,  and  that  witness  Millie  Jackson 
was  under  tbe  Influence  of  said  witness,  and 
also  to  show  the  condition  on  Fulton's  farm, 
and  the  relation  of  tbe  women  to  Fulton,  to 
show  the  motive  for  the  alleged  assault"  Of 
course.  It  Is  always  permissible  to  prove  mo- 
tive for  an  assault,  though  frequently  it  is 
not  necessary.  It  was  also  proper  to  show 
the  condition  of  Fulton's  farm,  and  the  rela- 
tion of  tbe  women  to  Fulton.  But  we  do  not 
understand  this  testimony  comes  within  ei- 
ther of  these  rules.  That  Fulton  whipped 
people  on  bis  farm  would  not  Indicate  any 
motive  on  the  part  of  appellant  to  shoot  pros- 
ecuting witness,  nor  would  it  Indicate  the  re- 
latloushlp  appellant  bore  to  witness  or  to 
prosecuting  witness.  We  do  not  think  this 
testimony  was  admissible. 

The  flfth  bill  complains  of  the  introduc- 
tion of  the  testimony  of  state's  witness  J.  B. 
Dunn.  This  witness  makes  a  long  statement 
as  to  the  condition  and  relative  position  of 
the  bed,  gun,  and  gun  rack,  and  the  hole  In 
the  wall  where  prosecuting  witness  had  al- 
leged the  gim  fell  and  was  accidentally  dis- 
charged. However,  the  proof  shows  that  the 
bed  and  other  furniture  were  not  In  tbe  same 
positions  they  were  at  the  time  prosecuting 
witness  Millie  Jackson  claims  to  have  been 
accidentally  shot  This  would  merely  go  to 
tbe  weight  of  tbe  testimony,  and  not  to  Its 
admissibility.  This  bill  also  shows  that  wit- 
ness was  permitted  to  state  that.  In  bis  opin- 
ion, Millie  Jackson  could  not  have  been  shot 
accidentally  In  the  manner  testified  by  her. 
This  was  the  Issue  to  be  tried  by  the  jury, 
and  the  opinion  of  the  witness  would  not  be 
testimony.  He  can  state  the  relative  position 
of  the  furniture,  gun  rack,  location  of  the 
house,  and  other  matters,  and  then  leave  the 
Jury  to  draw  conclusions  legitimately  from 
the  testimony.  The  opinion  of  the  witness 
should  not  have  been  admitted. 

Tbe  sixth  bill  complains  of  tbe  Introduc- 
tion of  Sims,  who  testified  substantially  as 
did  Dunn,  and  also  gave  his  opinion  as  to 
whether  Millie  Jackson  could  have  been  ac- 
cidentally shot  in  the  manner  she  claimed. 
The  court  states  in  his  explanation  to  the 
bill:  "Defendant  did  not  ask  to  have  tbe 
testimony  stricken  out,  and  did  not  request  a 
charge  upon  same."  This  would  not  deprive 
appellant  of  the  right  to  complain  by  bill  and 
on  motion  for  mew  trial  of  tbe  admissibility 
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of  the  Illegal  testimony.  It  was  clearly  In- 
Bdmlssltie  for  the  witness  to  give  bla  opin- 
ion as  indicated. 

The  Judgment  iB  reversed,  and  tlie  cause  re- 
manded. 


BLACKWELIi  ▼.  STATE.* 

(Court  of  Criminal  Appeals  of  Texaa.    March 
25,  1903.) 

BURGLARY— BVIDENCB—SUFFICIBNCT  —  OWN- 
ERSHIP OF  PROPERTY— TEMPORARY  OWNBR- 
SHIP— NEW  TRIAlr— MISCONDUCT  OP  JURY- 
AFFIDAVIT  OF  JUROR. 

1.  An  nffldavit  of  a  juror  in  a  criminal  case 
that  there  was  some  discussion  among  the 
jurors  as  to  the  evidence  of  a  witness,  and  that 
he  agreed  to  a  verdict  because  he  understood 
such  witness  to  testify  to  a  certain  effect,  does 
not  show  misconduct  of  the  jury. 

2.  Affidavits  of  jurors  are  not  admissible  to 
show  upon  what  ground  they  found  their  ver- 
dict. 

3.  In  a  prosecution  for  burglary,  evidence 
Aeld  sufficient  to  sustain  a  conviction. 

4.  In  a  prosecution  for  burglary,  evidence 
showing  that  the  party  occupying  the  house 
burglarized  was  the  one  alleged  in  the  indict- 
ment, and  the  stolen  property  was  left  In  his 
possession  pending  transportation  to  another 
state,  was  sufficient  to  show  temporary  owner- 
ship, or  actual  coutrol  and  management  of  the 
property. 

5.  Temporary  ownership  or  actual  care  and 
control  of  stolen  property  constitutes  owner- 
ship in  the  sense  used  in  an  indictment  for 
burglary. 

Appeal  from  DiBtrict  Court,  Montague 
County;   D.  E.  Barrett,  Judge. 

J.  8.  Blackwell  was  convicted  of  burglary, 
and  appeals.    Affirmed. 

Foshee  &  March  and  W.  S.  Jameson,  for 
appellant  Howard  Martin,  Asst.  Atty.  Gen., 
for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  burglary,  and  given  two  years  in  the 
penitentiary. 

The  affidavit  of  the  Juror  S.  A.  McCariey  is 
appended  to  the  motion  for  new  trial,  stat- 
ing, in  eCTect,  tliat  there  was  some  discussion 
among  the  Jurors  as  to  the  evidence  of  the 
witness  Russell  in  regard  to  appellant's  con- 
nection with  breaking  into  the  house  alleged 
to  have  been  burglarized,  and  that  be  agreed 
to  the  verdict  because  he  understood  said 
Russell  to  testify,  in  effect,  that  he  saw  de- 
fendant open  a  door  sufficiently  to  enable 
him  (appellant)  to  enter,  and  then  shut  the 
door  behind  him,  and,  owing  to  this  fact,  be 
swears  he  agreed  to  the  verdict.  It  will  be 
noticed  that  this  is  not  misconduct  of  the  Ju- 
ry, but  simply  a  contention  as  to  the  eftect 
of  Russell's  testimony.  This  is  not  a  legal 
reason  for  granting  a  new  trial.  Affidavits 
of  Jurors  are  not  admissible  to  show  upon 
what  ground  they  found  the  verdict.  Chris- 
tian V.  State  (Tex.  Cr.  App.)  21  S.  W.  252; 

•Rehearing  denied  April  29,  IMS. 

%  2.  See  Criminal  Iaw,  vol.  IB,  CenL  Dig.  ||  »93, 

2393. 


Weatherford  v.  State,  31  Tex.  Cr.  App.  530, 

21  S.  W.  251,  37  Am.  St  Rep.  828. 

The  other  matters  set  up  for  reversal  are 
based  upon  the  supposed  insufficiency  of  the 
evidence  to  Justify  the  verdict  Russell  tes- 
tified to  facts,  and  he  Is  corroborated  by  otber 
testimony,  which  fully  sustains  the  verdict 
Appellant  was  seen  by  him,  in  connection 
with  another  party,  at  the  burglarized  store. 
Appellant  opened  the  door  and  stepped  in- 
side. A  light  was  seen  In  the  house  Just  aft- 
erwards, and  property  was  taken  therefrom. 
Appellant  was  seen  with  the  same  Iiind  of 
property  during  the  evenlug  subsequent  to 
the  burglary.  Appellant  also  borrowed  a 
gimlet  Just  prior  to  the  burglary.  The  barrel 
from  which  the  whisky  was  taken  was  bored 
by  a  gimlet,  and  thus  the  whisky  extracted 
from  the  barrel.     This  evidence  is  sufficient 

It  is  also  insisted  there  is  a  variance  be- 
tween the  alleged  ownership  and  that  proved. 
The  ownership  of  the  house  and  possession 
of  the  stolen  property  was  alleged  in  the  par- 
ty who  was  shown  to  have  been  occupying 
the  house,  and  the  whisky  was  left  In  his 
possession  until  it  could  be  transported  from 
Montague  county  into  the  Indian  Territory, 
and  It  so  remained  in  bis  possession  until 
such  transportation  was  secured  and  the 
whisky  removed.  We  are  of  opinion  the  tes- 
timony is  sufficient  to  show  temporary  own- 
ership, or  actual  care,  control,  and  manage- 
ment of  the  property,  which  constitutes  own- 
ership in  this  character  of  case;  and  there 
was  no  variance. 

The  Judgment  is  affirmed. 


WESLEY  V.  STATE. 

(Court  of  Criminal   Appeals  of  Texaa.    Aerfl 

15,  1003.) 

THEFT— INDICTMENT— SUFFICIBNCT— 
VARIANCE. 

1.  An  indictment  for  theft  charging  generally 
that  the  property  was  takeu  wiuioat  the  con- 
sent of  the  owners  (a  partnership)  is  sufficient 
and  need  not  specifically  negative  the  consent 
of  each. owner. 

2.  An  indictment  for  theft  charged  that  the 
property  belonged  to  M.  and  another.  The 
proof  showed  that  there  were  two  M.'s  and 
that  the  M.  intended  was  M.  "Jr.,"  Held  no 
variance. 

Appeal  from  McLennan  County  Court;  G. 
B.  Oeraid,  Judge. 

E.  Wesley,  alias  Antony  West  was  con- 
victed of  theft,  and  appeals.    Affirmed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Conviction  for  theft 
the  penalty  assessed  being  one  year's  con- 
finement in  the  county  Jail. 

The  Indictment  is  questioned  by  motion  in 
arrest  of  Judgment  because  it  does  not  suffi- 
cientiy  negative  the  consent  of  the  owners. 
It  Is  charged  that  the  ownership  was  In  the 
firm  of  McMuilen  &  Marshall,  consisting  ot 
T.    N.    McMuilen    and    Ned    Marshall.    The 
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proof  showB  tbere  were  two  T.  N.  McMnllena, 
and  the  McMnllen  mentioned  in  the  Indict- 
ment under  the  evidence  was  "Jr.,"  and  tliat 
by  reason  of  this  fact  there  is  a  variance; 
and  also  that  the  general  allegation  that  the 
property  was  taken  without  the  consent  of 
the  owners  la  not  sufficient;  that  the  Indict- 
ment should  have  speclflcally  negatived  the 
consent  of  each  owner.  The  Indictment  Is 
BufBcient  with  reference  to  the  allegation  of 
-want  of  consent  of  the  owners.  Williams  ▼. 
State,  19  Tex.  App.  276.  There  Is  no  vari- 
ance by  reason  of  the  fact  that  the  alleged 
owner  was  "Jr.,"  and  not  "Sr."  Wlndom  v. 
State,  6  Tex.  Ct  Rep.  908,  72  S.  W.  193. 

With  reference  to  those  matters  which  per- 
tain to  the  facts  or  grow  out  of  supposed  er- 
rors committed  by  the  court  in  the  charge, 
the  evidence  cannot  be  considered.  The 
statement  of  facts  Is  in  the  same  condition 
as  in  Hess  v.  State,  30  Tex.  Cr.  App.  487,  17 
S.  W.  1099.  And  see,  also,  Morse  T.  State, 
39  Tex.  Cr.  App.  566,  47  8.  W.  645,  60  8.  W. 
842;  Wilson  v.  State,  84  Tex.  Cr.  App.  3S5, 
82  S.  W.  529. 

As  the  record  is  presented,  no  error  Is 
sbown,  and  the  Judgment  is  affirmed. 


HOIXAS  V.  STATE. 

(Court  of  Orlmlcal  Appeals  of  Texas    April 

15,  1903.) 

INTOXICATmO  UQTJORS— LOCAL  OPTION  LAW 
—  CRIMIKAli  PROSECUTION  —  COMPLAINT  — 
8UFFICIBNCT  —  BVIDBNCB  —  TBSTIMONY  OF 
DIPTINCT  07FBNSE  —  PURPOSE  —  INSTRUC- 
TIONS—WEIGHT OF  BVIDBNOB—TRIAl,— AB- 
SENCE OF  CLERK— ARRBST  OF  JUDOMBNT— 
WAIVER  OF  OBJECTIONS. 

1.  A  complaint  for  violating  the  local  option 
law,  which  was  made  on  the  26th  of  March, 
1902,  and  alleged  that  the  offense  was  commit- 
ted oil  the  26th  of  March,  1902,  although  it 
doe^  not  statb  "theretofore"  on  said  day,  is 
goot". 

2.  On  a  prosecution  for  violating  the  local 
option  law,  au  objection  made  in  arrest,  after 
conviction,  that  the  information  did  not  state 
on  what  day  it  was  filed,  was  made  too  late. 

3.  On  a  prosecution  for  violation  of  the  local 
option  law,  it  was  sbown  that  the  county  clerk 
and  deputy  county  clerk  were  absent  at  the 
time  of  trial,  and  a  person  who  had  previously 
been  appointed  deputy  clerk,  and  to  whom  a 
commission  had  been  issued,  was  sent  for  and 
acted  as  deputy  clerk.  There  was  no  evidence 
of  a  revocation  of  such  person's  appointment 
or  resignation,  although  she  had  not  acted  for 
over  a  year.  Held,  that  an  objection  that  there 
was  no  county  or  deputy  county  clerk  in  attend- 
ance on  court  was  not  well  taken. 

4.  A  complaint  for  a  violation  of  the  local 
option  law,  alleging  that  an  election  took  place 
on  the  15th  of  October,  1901,  and  that  such 
local  option  law  passed  and  became  a  law,  and 
that  thereafter,  on  the  26th  of  March,  191)::. 
defendant  unlawfully  sold,  etc.,  one  bottle  of 
whisky,  sufficiently  shows  that  the  local  op- 
tion law  was  in  force  in  the  county  at  the 
time  of  the  commission  of  the  offense. 

5.  In  a  prosecution  for  violating  the  local 
option  law,  the  testimony  of  the  state  was  cir- 
cumstantial, and  defendant  denied  that  there 
was  a  sale,  or  that  any  money  was  paid  in  the 
transaction.  The  sale  alleged  was  of  a  round- 
about character;  the  money  passed  through 
several  hands,  and  the  whisky  was  delivered 

78  S.W.-4J1 


to  the  prosecutor  In  the  same  manner.  Held, 
evidence  of  other  sales  condncted  in  the  same 
manner  was  admissible  to  show  the  system  of 
defendant,  and  that  money  was  paid  for  liquor 
disposed  of  in  that  way. 

6.  in  a  prosecution  for  violating  the  local 
option  law,  an  instruction  that  the  state  had 
sought  to  introduce  evidence  "tending  to  sliow" 
other  and  different  sales  of  intoxicating  liquor 
than  the  one  alleged  in  the  information  was 
error,  as  being  on  the  weight  of  the  evidence. 

7.  In  a  prosecution  for  violating  the  local  op- 
tion law,  it  was  error  to  permit  bottles  of 
whisky  to  be  exhibited  to  the  jury  which  were 
not  ideutified  as  the  same  bottles  as  those 
bought  from  defendant. 

Appeal  from  Eastland  County  Court;  John 
R.  B.tnbblefleld,  Judge. 

D.  F.  Hollar  was  convicted  of  violating  the 
local  option  law,  and  appeals.    Reversed. 

W.  E.  Conner  and  J.  J.  Butts,  for  appel- 
lant Howard  Martin,  Asst.  Atty.  Gen.,  for 
the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law,  and  his 
punishment  assessed  at  a  flue  of  $100  and  60 
days'  confinement  in  the  county  Jail. 

Appellant  filed  a  motion  In  arrest  of  Judg- 
ment, on  the  ground  that  the  complaint  did 
not  show  that  the  offense  was  committed 
prior  to  the  swearing  thereto,  and  also  that 
the  information  was  not  filed.  From  the 
complaint  It  appears  that  it  was  made  and 
sworn  to  on  the  26th  of  March,  1902,  and 
that  It  alleged  the  offense  was  committed  on 
the  26th  of  March,  1902,  without  stating 
"theretofore"  on  said  date.  The  Information 
does  not  contain  any  file  mark,  and  is  said  to 
have  been  among  the  papers  of  the  case  at 
the  trial.  It  has  been  held  that  a  complaint 
of  this  character  was  good  (Williams  t. 
State,  17  Tex.  App.  521)  though  the  contrary 
has  been  held  wltb  reference  to  an  Informa- 
tion (Wilson  V.  State,  16  Tex.  App.  150). 
But  we  can  see  no  reason  for  the  difference, 
and  yet  we  do  not  feel  Inclined  to  overrule 
the  decisions.  The  information  alleges  that 
the  offense  was  committed  "heretofore," 
which  Is  sufficient,  if  It  was  filed  on  the  26th 
of  March,  the  date  the  affidavit  was  filed, 
which  we  will  presume  was  the  case.  If  an 
objection  had  been  made  to  the  information 
prior  to  going  Into  the  trial  or  at  the  time 
thereof,  and  the  state  had  declined  to  have 
the  same  filed,  a  different  question  would 
arise.  Where  the  objection  Is  made  after 
the  conviction,  as  here.  It  Is  too  late  to  raise 
the  objection.  Jessel  v.  State  (Tex.  Cr.  App.) 
57  S.  W.  826;  Will  Taylor  v.  State  (decided 
at  present  term)  72  S.  W.  181. 

Appellant  also  set  up  what  he  terms  a 
"plea  to  the  Jurisdiction  of  the  court"  to  try 
him,  because  he  alleges  there  was  no  county 
or  deputy  county  clerk  in  attendance  on  the 
court.  It  was  proven  that  the  county  clerk. 
Cox,  and  June  Eimbell,  deputy  county  clerk, 
were  absent  in  Dallas  at  the  time  this  trial 
came  on.  When  the  question  was  raised.  It 
appears  that  Miss  Maude  Gray,  who  had 
been  appointed  deputy  county  clerk  In  No- 
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yember,  1900,  and  acted  np  to  and  dnring 
the  January  term,  1901,  and  to  whom  a  com- 
mission had  been  issued  at  the  time  of  her 
appointment,  was  sent  for,  and  came  Into 
court  and  acted  as  deputy  clerk.  The  In- 
sistence is  that  she  had  abandoned  the  of- 
fice of  deputy  clerk,  and  was  not  authorized 
to  act.  There  Is  no  evidence  of  the  revoca- 
tion of  her  appointment  or  of  any  resigna- 
tion on  her  part.  It  does  not  occur  to  us 
that  the  objection  to  her  acting  as  deputy 
county  clerk  was  well  taken. 

Appellant  objected  to  the  Introduction  of 
certain  records,  being  the  records  of  the 
county  court  of  Elastland  county,  on  the 
ground  that  the  same  did  not  come  from  the 
proper  custody.  This  is  but  another  form  of 
ralBlng  an  objection  to  Miss  Maude  Gray  act- 
ing as  deputy  clerk,  which  we  have  already 
disposed  of.  • 

Appellant  also  insists  that  the  complaint 
does  not  show  that  the  local  option  law  was 
In  force  In  Eastland  county  at  the  time  of 
the  commission  of  the  offense.  We  do  not 
think  this  objection  well  taken.  The  com- 
plaint alleges  the  requisites  of  local  option 
being  in  force;  that  the  election  took  place 
on  the  15th  of  October,  1901;  and  further  al- 
leges it  passed  and  became  a  law,  and  that 
thereafter,  on  the  26th  of  March,  1902,  appel- 
lant unlawfully  sold,  etc.,  one  bottle  of  whis- 
ky. 

Objection  is  urged  to  the  court  permitting 
state's  witnesses  Thomas  and  Alexander  to 
testify  to  other  and  different  sales  of  intoxi- 
cating liquors  made  by  defendant  than  that 
with  which  he  was  charged.  The  objection 
urged  to  this  testimony  was  that  the  same 
was  Immaterial  and  Irrelevant,  and  calculat- 
ed to  prejudice  the  Jury  against  defendant 
We  have  examined  the  testimony  as  contain- 
ed In  the  statement  of  facts,  and  it  occurs 
to  us  that  It  was  competent  In  order  to  meet 
an  issue  made  by  defendant.  The  testimony 
on  the  part  of  the  state  to  prove  the  sale 
was  of  a  circumstantial  character,  and  de- 
fendant denied  that  there  was  a  sale,  or  that 
any  money  was  paid  In  the  transaction.  The 
sale  itself  was  of  a  circumlocutory  character 
—that  is,  prosecutor,  Thomas,  is  shown  to 
have  given  Ward  50  cents  to  purchase  two 
bottles  of  whisky,  and  that  Ward  took  a  cir- 
cuitous route,  going  to  the  house  of  one  Isom; 
Isom  then  went  to  Susie  Geeter;  Susie  Geeter 
went  to  the  residence  of  Hollar,  who  lived  a 
short  distance,  and  came  back  through  her 
own  house,  and  delivered  the  whisky  to 
Ward,  who  subsequently  delivered  it  to 
Thomas.  The  sales  proven  were  conducted 
in  much  the  same  way,  and  in  one  of  said 
sales  the  witness  testified  to  following  a  par- 
ty at  night,  and  seeing  the  money  paid. 
This  testimony,  it  occurs  to  us,  was  admissi- 
ble for  the  purpose  of  showing  system  in 
conducting  his  business  and  making  the  sales 
of  liquor,  and  also  to  show  that  money  was 
paid  for  liquor  disposed  of  in  that  way.  Pit- 
ner  t.  State  (Tex.  Or.  App.)  39  S.  W.  662; 


Walker  v.  State  (Dallas  Term,  1903)  72  S. 
W.  861;  Underbill,  Grim.  Bv.  i  91. 

The  court  gave  a  charge  on  this  BnbJect, 
as  follows:  "The  state  haa  sought  to  Intro- 
duce evidence  tending  to  show  other  and  dif- 
ferent sales  of  intoxicating  liquor  than  the 
one  alleged  in  the  information  to  have  been 
made  to  Susie  Geeter.  If  such  evidence  has 
been  introduced,  you  are  luBtmcted  that  it 
was  permitted  to  be  Introduced  for  the  sole 
and  only  purpose  of  showing  the  course  of 
business— if  defendant  was  following  any 
business— of  the  defendant  with  reference  to 
the  sale  of  intoxicating  liquor,  and  as  having 
a  bearing  on  the  question  as  to  whether  or 
not  defendant  made  the  sale  of  the  intoxicat- 
ing liquor  charged  in  the  indictment,  and 
you  will  consider  such  evidence.  If  any  sach 
evidence  was  introduced,  for  no  other  pur- 
pose than  those  herein  stated."  The  objec- 
tion made  is  that  said  charge  Is  on  tbe  w^ht 
of  testimony.  Inasmuch  as  the  Jury  were  told 
that  the  state  had  sought  to  introduce  evi- 
dence "tending  to  show,"  etc.,  other  and  dif- 
ferent sales.  The  charge  of  the  court  In  this 
case  is  not  exactly  like  some  of  the  charges 
which  have  been  held  by  this  court  to  be  up- 
on the  weight  of  testimony,  yet  it  occurs  to 
us  that  the  charge  is  objectionable  on  that 
ground.  Santee  v.  State  (Tex.  Cr.  App.)  37 
S.  W.  436. 

Appellant  also  Insists  that  said  testimony 
was  admissible  alone  for  the  purpose  of 
showing  intent  in  the  sale.  We  do  not  un- 
derstand this  to  be  the  doctrine.  The  testi- 
mony was  evidently  introduced  tor  the  par- 
pose  of  showing  a  system,  and  as  tending  to 
show  that  money  was  paid;  and  In  our  opin- 
ion the  court  correctly  informed  the  Jury 
that  they  could  consider  this  testimony  for 
such  purpose  only. 

Appellant  also  assigns  as  error  the  action 
of  the  court  with  reference  to  the  admission 
of  certain  bottles  of  whisky,  and  their  exhibi- 
tion before  the  Jury  and  inspection  by  them. 
These  bottles  of  whisky  were  not  identified 
as  being  the  same  bottles  bought  from  the 
defendant,  and  the  testimony  in  regard  to 
them  and  their  introduction  should  not  have 
been  admitted. 

For  the  errors  pointed  out.  the  Judgment  is 
reversed,  and  the  cause  remanded. 


STALING  V.  STATa 

(Oonrt  of  Criminal  Appeals  of  Texas.    AgM 
16,  1903.) 

CRIMINAL  LAW— APPBAL-SUFnCIBNCT  OP 

BVIDBNCB— ABSBNCB  OF  8TATB- 

HBNT  OF  FACTS. 

1.  Where  there  is  no  statement  of  facts,  tlse 

safliciency  of  evidence  to  support  •  conviction 

cannot  be  reviewed. 

Appeal  from  McLennan  County  Oonrt;  G. 
B.  Gerald,  Judge. 

W.  H.  Staling  was  convicted  of  a  misde- 
meanor, and  appeals.    Afllrmed. 


Digitized  by  VjOOQIC 


HBNDEIRSON,  3.  Appellant  was  convict- 
ed of  a  misdemeanor,  and  prosecntes  this  ap- 
peal. There  la  no  statement  of  facts  In  the 
record.  The  only  bill  of  exceptions  in  the 
record  raises  the  question  as  to  the  Insuffi- 
ciency of  the  evidence.  In  the  absence  of 
the  tacts,  of  coarse,  this  cannot  be  consid- 
ered. 

There  being  no  errors  In  tbe  record,  the 
Judgment  la  affirmed. 


STUART  V.  8TATB. 

(Court  of  Criminal  Appeals  of  Texas.    April 

15,  1903.) 

oriminaij  law— appbal-statbmbnt  of 
facts-filino— bvidbncb. 

1.  A  statement  of  facts  will  not  be  conrid- 
ered  on  appeal  when  It  was  not  filed  until 
five  days  after  term,  and  no  ten-day  order  al- 
lowing such  filing  appears. 

2.  The  sufficiency  of  evidence  to  sustain  a  con- 
viction cannot  be  considered  on  appeal  lu  the 
absence  of  a  statement  of  facts. 

Appeal  from  Limestone  Oonnty  Court; 
James  Klmbrell,  Judge. 

J.  W.  Stnart  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.    Affirmed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 


HENDERSON,  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law,  and  his 
panlshment  assessed  at  a  fine  of  (25,  and  20 
days'  confinement  in  the  county  jail. 

The  term  of  conrt  at  which  appellant  was 
convicted  adjourned  on  March  14,  1903,  and 
the  statement  of  facts  was  filed  on  March 
19,  1903.  Inasmuch  as  the  statement  of  facts 
was  filed  after  term  time,  and  no  10-day  or- 
der appears  In  the  record  ];>ermlttlng  such  fil- 
ing, the  same  cannot  be  considered.  The  mo- 
tion for  new  trial  Insists  that  the  evidence  la 
not  sufficient  to  support  the  conviction,  which 
contention  cannot  be  reviewed  In  the  condi- 
tion of  the  record.  The  Indictment  Is  in  good 
form,  and,  no  error  appearing  in  the  record, 
the  Judgment  is  affirmed. 


BOTTOMS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March 
18.  1903.) 

VIOLATION  OF  LOCAL  OPTION  LAW— 
BVIDBNCB. 

1.  A  conviction  for  violation  of  the  local  op- 
tion law  cannot  be  sustoined  where  the  evi- 
dence does  not  show  that  the  local  option  law 
was  in  force  in  the  county  where  the  conviction 
was  had. 

Appeal  from  Jack  County  Court;  R.  8. 
Blair,  Judge. 

W.  F.  Bottoms  was  convicted  of  violating 
the  local  option  law,  and  appeals.    Reversed. 


State. 

DAVIDSON,  P.  J.  This  is  ft  convlctloii 
for  violating  the  local  option  law.  The  in- 
dictment is  in  the  usual  form.  The  state- 
ment of  facts  was  filed  after  the  adjourn- 
ment of  the  term,  without  an  order  appearing 
of  record  authorizing  such  filing.  The  case 
was  tried  by  the  court  without  the  Interven- 
tion of  a  jury.  There  are  no  bills  of  excep' 
tions.  No  error  appearing,  the  Judgment  IM 
affirmed. 

On  Rehearing. 

(AprU  29,  1903.) 

At  the  recent  Dallas  term,  the  Judgment 
herein  was  affirmed,  without  reference  to  the 
statement  of  facts,  which  was  filed  after 
term  time,  without  an  order  having  been  en- 
tered for  that  purpose.  On  motion  for  re- 
hearing it  is  made  satisfactorily  to  appear 
to  this  court  that  the  transcript  was  defi- 
cient, and  that,  in  fact,  the  order  allowing 
10  days  In  which  to  file  statement  of  facts 
after  the  adjournment  of  the  court  was  made 
and  entered.  The  motion  for  rehearing  is 
granted,  and  the  Judgment  must  be  reversed, 
because  the  statement  of  facts  does  not  show 
that  the  local  option  law  was  in  effect  in 
Jack  county,  this  conviction  being  for  a  vio- 
lation of  said  law.  There  is  not  the  slightest 
allusion. in  the  statement  of  facts  Indicating 
that  the  law  was  In  force,  much  less  evi- 
dence of  that  fact.  The  Judgment  is  reversed 
and  the  cause  remanded. 


BOTTOMS  V.  STA*n. 

(Court  of  Criminal  Appeals  of  Texas.    March 
25,  1903.) 

VIOLATION  OF  LOCAL  OPTION  LAW— 
BVIDBNCB. 
1.  A  conviction  for  violation  of  the  local  op- 
tion law  cannot  be  sustained  where  the  evi- 
dence does  not  show  that  the  local  option  law 
was  in  force  in  the  county  where  the  conviction 
was  had. 

Appeal  from  Jack  County  Court;    R.   ' 
Blair,  Judge. 

W.  F.  Bottoms  was  convicted  of  vlolaf 
the  local  option  law,  and  appeals.    Rever 

Nicholson    &     Fitzgerald,     for    appe' 
Howard  Martin,  Asst  Atty.  Oen.,  tc 
State. 

HENDERSON.  J.     Appellant  was 
ed  of  violating  the  local  option  law 
punishment  assessed  at  a  fine  of  $' 
days'  confinement  In  the  county  .'' 
this  appeal. 

There  is  no  bill  of  exceptions  I 
The  statement  of  facts  was  B 
adjournment  of  the  term  of  ' 
record  does  not  contain  any  1' 
thorizlng  the  statement  of  f 
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after  tbe  adjournment  of  the  teirm.  We  have 
examined  the  assignments  of  error,  and.  In 
the  absence  of  the  facts,  they  fall  to  point 
out  any  reversible  error.  The  Judgment  Is 
affirmed. 

On  Rehearing. 

(April  29,  1903.) 

The  Judgment  was  affirmed  at  tbe  Dallas 

term,  the  statement  of  facts  not  having  been 
considered,  because  filed  after  adjournment 
of  the  term.  On  motion  for  rehearing  It  Is 
made  to  appear  that  an  order  allotrmg  10 
days  after  the  adjournment  of  the  term  to 
file  statement  of  facts  was  properly  entered. 
Upon  an  Inspection  of  the  evidence  adduced 
on  the  trial,  the  Judgment  must  be  reversed, 
because  it  falls  to  show  that  local  option 
was  in  force  in  Jack  county,  this  trial  and 
conviction  being  had  for  violating  the  local 
option  law.  Therefore  the  motion  for  re- 
hearing is  granted,  and  the  Judgment  is  ac- 
cordiuKly  reversed  and  the  cause  remanded. 


WILSON  ▼.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    April 
15,  1903.) 

ASSAULT  WITH  INTENT  TO  KILL— KVIDENCB^— 
INSTRUCTIONS— ACCIDENTAL  SHOOTING— AB- 
SENCE OF  WITNESS— CONTINUANCE— HARM- 
LESS ERROR. 

1.  In  a  prosecution  for  assault  with  intent 
to  kill,  defeudant  moved  for  a  continuance  be- 
cause of  ttie  abgeuce  of  a  witness  by  whom  de- 
fendant expected  to  prove  that,  prior  to  the 
assault,  defendant  had  been  taking  large  doses 
of  a  medicine,  which  the  absent  witness  would 
testify  rendered  defendant  temporarily  insane. 
The  application  did  not  show  that  witness  was 
an  expert,  nor  state  any  conduct  on  the  part  of 
defendant  to  which  the  witness  might  have 
testified  as  a  nonexpert  on  the  question  of  de- 
fendant's insanity.  Neither  did  it  appear  that 
the  witness  was  with  defendant  shortly  before 
the  shooting,  so  that  he  might  testify  as  to 
defendant's  condition  of  mind  at  that  time.  A 
witness  for  defendant  testified  as  to  the  com- 
position of  the  medicine  in  question,  and  it 
otherwise  appeared  that  he  had  been  taking 
the  mixture  for  several  days  prior  to  the  as- 
sault. Held,  that  the  motion  for  a  continuance 
was  properly  overruled. 

2.  In  a  prosecution  for  assault  with  Intent 
to  murder,  it  appeared  that  defendant  and  his 
wife  lived  unhappily  together,  and  that  she  left 
home  because  he  ordered  her  to  do  so,  and  that 
when  he  went  after  her,  and  she  refused  to  re- 
turn home  with  him,  he  shot  her,  there  was  no 
evidence  requiring  a  charge  on  aggravated  as- 
sault. 

3.  In  a  prosecution  for  assault  with  intent 
to  kill,  error  in  giving  a  charge  on  insanity  not 
justified  by  the  evidence  was  not  prejudicial 
to  defendant. 

Appeal  from  District  Court,  Burleson  Coun- 
ty; Ed  R.  Sinks,  Judge. 

Dave  Wilson  was  convicted  of  assault  with 
intent  to  murder,  and  appeals.    Affirmed. 

Davis  &  Hale,  for  appellant.  Howard  Mar- 
tin, Asst  Atty.  tiea,  for  tbe  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  assault  with  intent  to  murder,  and  his  pun- 


islmient  assessed  at  confinement  in  tlie  pen- 
itentiary for  a  term  of  five  years;  hence  tbis 
appeaL 

The  proof  shows  tliat  the  alleged  assault 
■was  made  by  appellant  on  his  wife;  that 
they  were  not  living  happily  together;  that 
on  tlw  morning  of  the  shooting  they  Iiad  a 
quarrel,  and  he  told  her  to  leave  their  home, 
and  she  did  so.  Subsequently  he  went  to 
the  house  where  she  Iiad  gone,  and  insisted 
on  her  returning  home.  He  started  a  qnar- 
rel  with  her  there  because  she  refused.  She 
left  the  house,  going  In  the  opposite  direction 
from  their  home.  He  accompanied  her  some 
distance,  until  they  got  to  a  creek  or  branch. 
In  the  meantime  he  was  quarreling  at  ber, 
and  insisting  on  her  going  home.  She  refus- 
ed. Just  as  they  got  to  the  edge  of  the 
branch,  appellant  grabbed  prosecutrix  by  the 
shoulder  and  whirled  her  around,  and,  as  she 
fell  against  him,  he  shot  her  in  the  breast, 
and  then  left  her.  She  afterwards  got  up  and 
went  to  the  neighbor's  house,  where  she  had 
been  stopping.  There  Is  also  evidence  in  the 
case  tending  to  show  that  shortly  afterwards 
he  met  one  of  tbe  witnesses,  and  told  her  that 
he  had  killed  bis  wife.  Subsequently,  when 
be  learned  that  she  was  not  dead,  be  went  to 
the  house  where  she  was,  and  Insisted  on  see- 
ing her,  so  that  he  could  "finish  ber  up." 
This  was  refused,  and  be  then  shot  himself. 
This  is  substantially  the  testimony  for  the 
state.  Some  testimony  was  introduced  by 
the  defendant  which  tends  to  show  that  a 
few  days  previous  he  had  been  taking  a  drink 
composed  of  hemlock  and  tanic  acid,  and  his 
wife  testified  that  be  looked  strange  out  of 
his  eyes  on  the  morning  of  the  shooting,  and 
he  was  quarreling  with  her  at  their  borne. 
An  expert  witness  testified  that  a  mixture  con- 
taining 60  per  cent  extract  of  hemlock  bark 
would  t)e  a  very  powerful  and  dangerous 
narcotic;  a  man  who  took  such  a  mixture 
for  two  or  three  days  In  any  considerable 
doses,  if  it  did  not  kill  him,  would  be  prac- 
tically delirious  and  irresponsible;  it  would 
affect  the  mind  powerfully.  This  witness  far- 
ther testified  that  the  effect  of  tanlc  acid  on 
hemlock  was  to  neutralize  to  some  extent  the 
effect  of  the  latter,  though  to  what  extent  be 
could  not  say.  This  was,  in  effect,  all  the  tes- 
mony  introduced  by  appellant,  except  that  he 
proved  by  his  wife  that  she  did  not  believe 
defendant  meant  to  shoot  or  kill  her. 

When  tbe  case  was  called  for  trial,  the 
state  announced  "Ready,"  and  appellant  in- 
terposed a  motion  for  continuance  based  on 
the  absence  of  Amos  Smith  and  J.  S.  Baker. 
Smith  was  present,  and,  of  course,  he  is 
eliminated  from  the  application.  The  dili- 
gence as  to  Baker  was  sufficient'  Appellant 
stated  he  expected  to  prove  by  said  witness 
that,  for  two  or  three  days  prior  to  the  shoot- 
ing of  Jennie  Wilson  by  defendant,  be  bad 
been  taking  as  a  medicine  large  doses  of  a 
mixture  of  tanic  acid  and  other  substances 
unknown  to  defendant,  but  which  are  known 
to  witness  Baker,  and  that  from  the  effect 
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In  the  application  that  said  Baker  was  an  ex- 
pert The  application  does  not  show  any  acts 
or  conduct  on  the  part  of  appellant  to  which 
said  witness  would  testify  on  which  he  might 
predicate  testimony  as  a  nonexpert  on  the 
question  of  appellant's  Insanity.  Nor  does 
the  application  show  that  said  witness  was 
with  appellant  shortly  before  or  at  the  time 
of  the  shooting,  so  that  he  might  testify  as  to 
appellant's  condition  of  mind  at  that  time. 
The  application  would  seem  to  be  inaufflclent 
on  this  ground.  In  addition  to  this  witness, 
Smith  was  present;  and  he  testified  that  the 
mixture  In  question  was  composed  of  hemlock 
bark,  about  60  per  cent.,  and  40  per  cent,  or 
50  per  cent  of  tanlc  add,  and  some  other  in- 
gredient. His  wife  testified  that  he  had  been 
taking  the  mixture  for  two  or  three  days, 
and  we  do  not  understand  that  this  matter 
was  controverted  by  the  state.  Therefore  we 
do  not  believe  the  court  erred  in  OTerrullng 
the  application  for  continuance,  or  in  refus- 
ing a  new  trial  based  on  the  court's  action 
overmllng  said  motion.  Fruitt  v.  State,  SO 
Tex.  App.  156,  16  S.  W.  778 

Appellant  also  complains  because  the  court 
faUed  to  charge  on  aggravated  assault;  that 
Is,  be  contends  that  the  evidence  suggested 
an  accidental  shooting  by  appellant,  and  that 
the  court.  Instead  of  giving  a  charge  to  ac- 
quit, based  on  such  accident,  should  have 
given  a  charge  on  aggravated  assault.  We 
bave  examined  the  record  carefully,  and,  in 
our  opinion,  there  is  nothing  to  indicate  that 
tbe  pistol  was  fired  accidentally.  As  stated 
previously,  the  parties  (appellant  and  his 
wife)  did  not  live  happily  together,  but  were 
continuously  fussing  and  quarreling.  She  left 
borne  on  this  account  and  because  she  was 
ordered  to  do  so  by  appellant  He  subse- 
quentiy  went  after  her,  and  was  endeavoring 
to  get  her  to  go  home,  which  she  refused,  and 
be  caught  her,  turned  her  around,  and  shot 
ber,  and  then  he  left  her  for  dead.  There  Is 
no  suggestion  in  this,  so  far  as  we  discover, 
that  he  did  not  Intend  to  do  what  he  did,  or 
that  said  pistol  was  fired  by  any  character  of 
accident. 

We  would  observe  that,  while  tbe  court 
charged  on  insanity,  we  see  nothing  in  the 
case  to  have  authorized  a  charge  on  this  sub- 
ject From  the  testimony,  appellant's  con- 
duct appears  to  have  been  actuated  by  mal- 
ice, such  as  is  too  often  seen  in  dlfilculties 
between  man  and  wife,  in  which  no  sugges- 
tion of  insanity  Is  apparent.  He  acted  from 
a  motive.  While  his  wife  says  that  In  the 
morning  he  looked  strange  out  of  his  eyes, 
there  is  no  testimony  which  shows  that  at  the 
time  he  was  laboring  under  any  species  of 
Insanity.  Nor  Is  there  any  testimony  as  to 
his  conduct  subsequently,  except  the  fact  that 
be  shot  himself  when  he  was  refused  permis- 
sion to  enter  the  room  where  his  wife  was. 
We  fall  to  see  any  Insanity  in  the  case.  How- 
ever, the  court  gave  appellant  the  benefit  of  a 


Cr.  App.  494,  36  S.  W.  475,  66  Am.  St  Rep. 
812. 

There  being  no  error  in  the  record,  the 
Judgment  is  afilrmed. 


BISMARCK  V.  STATE. 

(Oonrt  of  Criminal  Appeals  of  Texas.    April 
16,  1903.) 

RBCEIVINO  STOLEN  PROPBRTT— ABSENT  WIT- 
NESS-CONTINUANCE—MATERIALITY  OF  TES- 
TIMONY —  CORROBORATION  —  ACCOMPLICE  — 
DISQUALIFICATION  OF  JUDOB. 

1.  When  a  criminal  case  was  called,  the  dia- 
trict  attoniejr  suggested  that  he  would  file  a 
motion  to  dismiss  ou  the  ground  that  the  of- 
fense was  not  sufficient  to  authorize  a  convic- 
tion, whereupon  the  trial  jud^e,  not  in  the  pres- 
ence of  the  jury,  but  iu  private  conversation 
with  the  district  attorney,  the  clerk,  and  coun- 
sel for  accused,  stated  that  he  thought  he  was 
disqualified  to  enter  any  order,  because  ha 
knew  that  the  defendant  was  a  liar  and  a  per- 
jurer. Held,  that  such  remark  did  not  disqual- 
ify the  judge  from  trying  the  cause,  although 
it  was  improper,  and  would  cause  a  more  rigid 
scrutiny  of  alleged  errors. 

2.  On  a  prosecution  for  receiving  stolen  goods, 
defendant  moved  for  a  continuance  because  of 
tbe  absence  of  a  witness  by  whom  he  expected 
to  prove  the  possession  of  a  letter  which  had 
been  written  by  the  one  who  sold  the  goods  to 
defendant,  and  who  was  the  principal  witness 
for  the  state,  and  which  letter  was  written  in 
Jail,  and  sent  out  to  one  other  than  defendant 
and  which  demanded  the  payment  of  a  certain 
sum  by  persons  Including  defendant,  and  con- 
tained a  threat  that  iu  case  of  refusai  the  writ- 
er "intended  to  give  them  away."  Held,  that 
the  testimony  was  material,  as  going  to  the 
credit  of  the  one  who  sold  the  goods. 

3.  It  was  no  answer  to  tbe  proposition  that 
the  contents  of  the  letter  were  proven  by  other 
witnesses,  where  such  wituesses  did  not  remem- 
ber that  defendant's  name  was  among  those  of 
whom  money  was  demanded. 

4.  It  appeared  that  defendant  had  caused  a 
subpctna  to  issue  for  a  witness  on  November 
3d,  which  was  served,  and  ou  November  29tii 
another  snbpcRna  was  Issued,  commanding  him 
to  bring  with  him  a  certain  letter;  and,  ou 
disobedience  of  such  subpoena,  attachment  wap 
issued  ou  the  6th  of  December,  returnable  or 
the  9th— the  day  set  for  trial — but  at  the  tin 
of  trial  the  process  had  not  been  returned,  a' 
the  witness  was  not  there.    On  October  2r 

a  subpoena  was  issued  by  the  state  for  the  of 
witness,  which  was  served  November  1st, 
another  was  issued  by  the  state  for  him  or 
vember   15th,    but   was   not    served;    it   ' 
stated  that  the  witness  was  in  Oklahoma, 
that  proper  diligence  was  shown. 

5.  On  a  prosecution  for  receiving  stole) 
the  proof  on  the  part  of  the  state  sho^ 
the  sale  of  the  goods  was  made  to  defe' 
E.,  who  was  the  state's  main   witue 
8  o'clock  in  the  morning,  at  the  tov 
and  E.  testified  that  he  took  the  ec 
fendant  according  to  a  prearranged 
fendaut  had  moved  for  a  continua- 

of  the  absence  of  a  witness,  who,  i 
ed,  would  testify  that  he  saw  E. 
to  sell  the  goods  at  the  town  of 
o'clock   in   the  morning.    Held,  ' 
mony  of  the  absent  witness  woii 
to  controvert  tbe  testimony  of 
ther,  have  shown  that  the  goodr 
due  course  of  trade. 

6.  On  a  prosecution  for  rece" 
which  bad  been  stolen  on  tb 
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state  was  permitted  to  show  two  other  thefts 
committed  oo  the  10th  and  18th  daye  of  July, 
and  that  defendant  was  present  at  the  com- 
mission of  such  thefts,  and  in  one  of  them  re- 
ceived the  goods  in  a  wagon,  and  in  the  other 
was  there  for  the  purpose  of  receiving  them. 
Held  that,  if  such  evidence  was  intended  to 
show  guilty  intent  in  receiving  the  goods  in- 
volved in  the  charge,  it  was  inadmissible,  be- 
cause not  taken  from  the  same  person  as  char- 
ged in  the  indictment,  and  not  a  part  of  the 
same  transaction,  and  so  removed  in  point  of 
time  as  to  form  different  transactions. 

7.  Where  one  had  charge  of  a  store  belonging 
to  another,  with  full  authority  to  sell  goods  out 
of  it,  and  to  receive  money  therefor,  and  to 
draw  checks,  and  carried  the  liey,  and  Imew 
the  combination  of  the  safe,  he  was  ndt  a  mere 
servant;  and  hence  an  entry  of  the  store  by 
him,  and  taking  therefrom  of  goods,  could  not 
amount  to  a  theft,  but  was  a  mere  breach  of 
trust. 

8.  On  a  prosecution  for  receiving  stolen  goods, 
where  the  testimony  was  conflicting  as  to  the 
amount  of  goods  taken,  and  some  of  it  tended 
to  show  an  amount  not  sutficient  to  constitute 
a  felony,  the  court  should  have  charged  on  mis- 
demeanor. 

9.  On  a  prosecution  tor  receiving  stolen  goods, 
the  evidence  relied  on  as  corroborative  of  an 
accomplice  was  to  the  effect  that  accused  had 
stated  that  the  one  who  sold  him  the  goods 
told  him  that  a  friend  was  about  to  bresK  up 
in  business,  and  tbut  he  was  selling  the  goods 
cheap,  but  that  accused  stated  that  he  did  not 
believe  the  statement  when  it  was  made  to 
him.  Held,  that  such  evidence  did  not  amount 
to  a  corroboration  of  the  testimony  of  the  ac- 
complice. 

Appeal  from  District  Court,  Tcavig  County; 
N.  A.  Rector,  Judge. 

H.  Bismarck  was  convicted  of  receiving 
stolen  property,  and  he  appeals.    Reversed. 

Hart  &  Kemp,  Moore  &  Moore,  and  Walton 
&  Walton,  for  appellant  Howard  Martin, 
▲sst  Atty.  Oen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  receiving  stolen  property,  knowing  the 
same  to  have  been  so  acquired,  and  his  puni 
Ishment  assessed  at  two  years'  confinement 
In  the  penitentiary;   hence  this  appeal. 

Appellant  made  a  motion  to  require  the 
Judge  to  recuse  himself  on  the  ground  that 
he  was  prejudiced  against  defendant.  The 
motion  shows  that,  when  the  case  was  call- 
ed, the  district  attorney  suggested  that  be 
would  file  a  motion  to  dismiss  the  case  on 
the  ground  that  the  evidence  was  not  suffi- 
cient to  authorize  the  conviction.  At  this 
juncture  the  motion  shows  the  judge  to  have 
stated  that  be  thongbt  be  was  disqualified 
to  enter  any  order  in  said  case,  because  be 
knew  defendant  to  l>e  a  liar  and  perjurer. 
The  judge.  In  bis  qnallflcation  to  the  bill, 
says  that  be  made  some  such  remark  when 
be  thought  the  case  would  be  dismissed;  that 
be  made  it  In  view  of  bis  knowledge  of  tbe 
defendant,  and  bis  testimony  in  a  former 
trial  in  a  civil  suit  In  which  he  bad  acted  as 
counsel;  that  said  statement  was  not  made 
In  the  presence  of  the  jury,  but  in  private 
conversation  between  the  judge,  district  at- 
torney, appellant's  counsel,  and  the  district 

T  7.  See  Larceny,  vol.  32,  Cent.  Dig.  {  42. 


clerk;  that  the  remark!  were  of  a  jocular 
character,  and  without  any  knowledge  of  tbe 
facts  In  tbe  case  at  bar.  After  tbla  tbe  dis- 
trict attorney  stated  be  had  discovered  tliat 
he  could  corroborate  tbe  accomplice,  and 
would  not  dismiss  tbe  case.  While  tbe  re- 
marks In  question,  imder  the  circumstances, 
were  not  proper,  and  should  not  have  been 
made,  yet  as  was  held  In  Gaines  v.  State.  38 
Tex.  Cr.  App.  202,  42  S.  W.  385,  said  remarks 
did  not  disqualify  tbe  judge  from  trying  said 
caose.  Sucb  remarks,  emanating  from  a 
judge,  will  cause  a  closer  and  more  rigid 
scrutiny  of  the  errors  complained  of. 

Appellant  made  a  motion  to  contlnne  tbe 
case,  based  on  tbe  absence  of  three  wit- 
nesses, to  wit,  George  S.  Walton,  John  Ken- 
nedy, and  W.  C.  Puckett;  the  first  two  al- 
leged to  be  residents  of  Travis  county,  and 
the  latter  formerly  a  resident  of  said  county, 
but  that  he  bad  changed  bis  residence,  and 
his  present  abode  was  imluiown.  It  appears: 
That  defendant  caused  a  subpoena  to  issue 
for  George  S.  Walton  on  November  3,  1902. 
which  was  served.  Subsequently,  on  Novem- 
ber 28tb,  appellant  caused  anotber  subpoena 
to  issue  to  said  Walton,  commanding  bim  to 
bring  with  him  a  certain  note  which  bad 
t>een  written  by  Charles  Edwards,  state's 
witness,  to  certain  parties  named  in  said  ai>- 
pllcation.  On  disobedience  of  said  subpoena. 
It  appears,  attachment  was  Issued  on  tbe  6tta 
day  of  December  to  Jefferson  county  for 
said  witness,  returnable  on  December  9tb, 
the  day  tbe  case  was  set  for  trial.  At  the 
time  of  trial  said  process  had  not  been  re- 
turned, and  witness  was  not  in  attendance 
on  the  court  at  the  trial.  On  October.  29tta  a 
subpoena  was  issued  by  the  state  tor  said 
witness  Puckett  to  Travis  county,  which  was 
served  on  November  Ist  That  another  sub- 
poena was  issued  by  tbe  state  for  said  wit- 
ness November  15tb,  but  same  was  not  serv- 
ed; It  being  stated  that  witness  was  in 
Oklahoma.  On  December  6tb  the  state  Is- 
suetl  process  for  Kennerly,  which  was  served. 
and  said  witness  was  not  in  attendance  on 
tbe  court  Appellant  relied  on  tbe  state's 
process  for  the  two  last-named  witnesses. 
Appellant  says  be  expected  to  prove  by  wit- 
ness Walton  the  possession  of  a  certain  letter 
or  note  which  was  written  and  sent  out  of 
jail  by  Charles  Edwards  to  one  H.  Joseph, 
an  Assyrian.  Said  letter  demanded  the  pay- 
ment of  $250  by  certain  Assyrians,  Including 
appellant  In  case  of  refusal,  Edwards  pro- 
posed to  give  them  away,  etc  It  occurs  to 
us,  under  tbe  circumstances  of  this  case, 
that  this  was  material  testimony,  as  going  to 
tbe  credit  of  the  witness  Edwards;  and,  tn- 
asmnch  as  the  application  shows  that  de- 
mands were  made  of  others  for  payment  of 
money,  it  was  no  answer  to  tbe  propositlOD 
that  tbe  contents  of  said  letter  were  permit- 
ted to  be  proven  by  other  witnesses.  The 
witness  was  not  certain  that  Bismarck's 
name  was  in  the  letter.  It  also  occurs  to  ns 
that  the  testimony  of  Puckett  was  material. 
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On  the  part  of  the  state  the  proof  showed 
that  the  sale  of  the  goods  was  made  to  ap- 
pellant by  Edwards  in  the  town  of  Manor, 
some  15  miles  from  Austin,  about  8  o'clock 
In  the  morning;  and  by  Puckett  it  was  pro- 
posed to  be  shown  that  he  saw  Edwards  at 
Manor,  endeaTorlng  to  sell  goods  to  other 
parties,  about  11  o'clock  on  said  day.  This 
testimony  would  directly  controvert  the  testi- 
mony of  the  state's  main  witness,  and  would 
furthermore  tend  to  show  that  appellant 
bought  the  goods  in  due  course  of  trade,  In- 
asmuch as  Edwards  was  endeavoring  to  sell 
the  goods  to  other  parties,  whereas  Edwards' 
testimony  shows  that  he  took  the  goods  to 
appellant  early  in  the  morning,  and  disposed 
of  them  to  blm  as  prearranged  between 
them.  It  does  not  occur  to  us  that  the  testi- 
mony of  the  witness  Kennerly  is  material, 
but  the  testimony  of  the  other  two  witnesses 
was  material,  and  the  diligence  used  appears 
to  have  been  sufficient. 

The  state  was  permitted  to  prove  over  aiH 
pellant's  objections  two  other  cases  of  bur- 
glary and  theft  from  another  party,  to  wit, 
George  Cryser,  who  had  a  store  in  the  city 
of  Austin— both  subsequent  to  the  alleged 
burglary  and  theft  in  this  case.  The  indict- 
ment alleges  and  the  proof  shows  that  the 
offense  here  charged,  if  committed,  occurred 
on  the  Ist  of  July.  The  other  two  offenses 
admitted  in  evidence  occurred  on  the  10th 
and  18th  days  of  July.  In  every  case  of  re- 
ceiving stolen  property.  It  is  incumbent  on 
the  state  to  establish  two  propositions :  First, 
that  the  property  was  stolen;  and,  second, 
that  the  party  charged  with  receiving  the 
same  did  so  with  guilty  intent;  and  all  evi- 
dence tending  to  prove  either  of  these  propo- 
sitions 1b  admissible.  As  to  these  subsequent 
offenses,  it  does  not  occur  to  us  that  it  was 
any  part  of  the  res  gest«e  of  the  offense 
charged  against  appellant,  or  any  part  of  a 
system  showing  that  Edwards,  because  he 
committed  said  subsequent  thefts,  committed 
the  theft  In  question.  The  bill  shows  that 
appellant  was  present  at  the  commission  of 
the  two  subsequent  thefts,  and  evidently  par- 
ticipated therein;  that  is,  it  shows  he  re- 
mained in  the  alley  at  the  time  said  theft 
was  being  committed,  and  in  one  of  said 
thiefts  received  the  goods  in  a  wagon,  and  in 
the  other  was  there  for  the  purpose  of  re- 
cdving  the  goods,  but  Edwards  was  detected 
and-  arrested  before  the  completion  of  the 
theft  If  by  this  It  was  Intended  to  intro- 
duce evidence  for  the  purpose  of  showing 
guilty  intent  of  appellant  in  receiving  the 
goods  charged  to  have  been  burglarized  In 
this  case,  it  occurs  to  us  it  is  too  remote. 
Mr.  Wharton,  in  his  work  on  Crlm.  Evidence. 
S  44,  says:  "Guilty  knowledge  being  the  gist 
of  the  offense  of  receiving  stolen  goods,  re- 
ceptions about  the  same  time  of  other  goods 
of  the  same  character,  stolen  from  the  same 
person  or  persons  connected  with  him,  may 
be  pat  In  evidence  on  the  trial  of  an  alleged 


receiver;  but  the  other  occasions  on  which 
the  stolen  property  was  received  must  not  be 
so  far  removed  in  point  of  time  as  to  form 
entirely  different  transactions."  In  this  case 
the  goods  were  not  taken  from  the  same  per- 
son charged  in  the  indictment,  or  persons 
connected  with  him;  and,  moreover,  they 
were  no  part  of  the  same  transaction,  but 
subsequent  thereto,  and  were  so  removed  In 
point  of  time  as  to  form  different  transac- 
tions. Accordingly  the  testimony  was  not 
admissible. 

Appellant  insists  that,  If  the  evidence 
shows  any  offense  was  committed  by  Ed- 
wards, it  was  not  theft  on  his  part,  but  em- 
bezzlement, inasmuch  as,  according  to  his 
testimony,  Angelo  Franzettl,  who  participat- 
ed with  him  in  the  offense,  had  full  custody 
of  the  store,  he  having  the  key  thereto,  and 
the  goods  being  at  the  time  in  his  possession. 
On  this  subject  the  proof  shows,  without  any 
controversy,  that  Angelo  Franzetti  was  the 
brother  of  Carlo  Franzetti,  who  was  the  own- 
er of  the  store,  and  that  Angelo  had  as  full 
management  and  control  of  the  store,  and  as 
full  authority  to  dispose  of  the  goods,  as 
Carlo,  the  owner.  It  has  been  held  in  a 
number  of  cases  (and  this  is  the  received  doc- 
trine) that  temporary  custody,  as  of  a  serv- 
ant, is  not  a  bailment,  and  that  the  taking  by 
such  servant  is  theft,  and  not  embezzlement 
See  Livingston  v.  State,  38  Tex.  Cr.  App. 
536,  43  S.  W.  1008;  Boeder  v.  State  (Tex. 
Cr.  App.)  45  8.  W.  670.  However,  It  occurs 
to  us  that  the  case  at  bar,  In  Its  facts,  goes 
much  farther,  as  to  the  management  and 
control  of  the  said  store  and  goods,  than 
either  of  the  cases  cited.  Carlo  Franzetti, 
the  owner,  testified  that  his  brother  Angelo 
worked  for  him  as  a  clerk,  and  had  full  au- 
thority to  sell  goods  out  of  said  store,  and 
to  receive  the  money  therefor,  and  slept  In 
the  rear  room  of  the  store;  that  he  had  au- 
thority to  draw  checks,  and  knew  the  com- 
bination of  the  safe.  However,  he  says  that 
If  Carlo  went  in  with  Edwards  to  take  the 
goods  at  night,  sell  them,  and  divide  the  pro- 
ceeds, as  testified  by  witness  Edwards,  he 
acted  without  his  authority  and  consent  Of 
course,  Angelo  was  not  entitled  to  the  pos- 
session of  said  goods  as  against  Carlo,  the 
owner,  but  he  seems  to  have  had  as  mnch 
control  of  the  store  as  his  brother.  He^  was 
more  than  a  mere  servant.  He  was  intrust- 
ed, with  the  management  and  control  of  the 
store  and  goods.  And  being  in  possession, 
bis  disposition  of  them,  if  he  disposed  of 
them  as  testified  by  the  witness  Edwards, 
was  a  breach  of  his  trust  as  a  bailee  of  said 
goods,  and  not  a  theft  of  the  same.  Conse- 
quently appellant  could  not  be  convicted  in 
this  case  of  receiving  stolen  property. 

It  Is  also  contended  that  the  state  failed 
to  prove  the  receipt  by  appellant  of  a  suffi- 
cient amount  of  goods  charged  in  the  Indict- 
ment to  constitute  a  felony.  The  record 
shows  some  confusion  on  this  point  and  the 
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court  should  certainly  have  submitted  a 
charge  on  misdemeanor,  in  view  of  the  tes- 
timony. 

It  is  further  strongly  urged  that  the  proof 
Is  not  sufficient  to  sustain  a  conviction  be- 
cause there  Is  no  evidence  tending  to  cor- 
roborate the  accomplice.  We  would  remark, 
In  view  of  the  contradictory  testimony  of  the 
accomplice,  and  his  impeachment,  if  there 
ever  was  a  case  in  which  the  strict  rule  of 
law  with  reference  to  corroboration  should 
be  applied,  this  Is  such  a  case;  and,  In  our 
opinion,  the  evidence  of  corroboration  is  not 
Bufflcient.  True,  appellant,  according  to  the 
testimony  of  Meredith,  a  state's  witness, 
while  he  was  In  Jail,  and  after  be  had  been 
warned,  stated  that  he  bought  from  Ed- 
wards, at  his  store,  In  Manor,  the  goods  char- 
ged In  the  Indictment,  and  paid  him  $40  for 
the  same;  that  Edwards  brought  them  in  a 
buggy,  and  told  him  that  a  friend  of  his  was 
about  to  break  in  Austin,  and  he  was  selling 
them  cheap.  However,  when  he  was  asked 
If  he  believed  the  statement  of  Edwards,  ap- 
pellant said  "No."  Now,  he  may  not  have  be- 
lieved the  statement  of  Edwards,  but  It  does 
not  occur  to  us  that  this  simple  reply  would 
be  evidence  sufficient  to  show  guilty  knowl- 
edge that  the  goods  were  stolen  property. 
He  may  not  have  believed  the  statement  of 
Edwards,  and  yet  this  would  not  imply  guilty 
knowledge  on  his  part  that  the  goods  were 
acquired  by  theft.  And  from  our  examina- 
tion of  the  record,  this  Is  all  the  testimony 
bearing  on  this  question  of  corroboration. 

Appellant  raises  other  questions,  but  we 
do  not 'deem  It  necessary  to  discuss  them. 
For  the  errors  pointed  out,  the  Judgment  la 
reversed  and  the  cause  remanded. 


RACEB  V.  STATE.* 

(Court  of  Criminal  Appeals  of  Texas.    March 

25,  1003.) 

LOCAL   OPTION  —  ORDER   OF  ELECTION  —  AB- 
SENCE  OF  COUNTY   JUDGES-EFFECT— 
TRANSFER  OF  INDICTMENT. 

1.  A  local  optiou  law  was  not  invalid  be- 
cause the  county  judge  was  not  present  at 
the  opening  day  of  the  term  of  the  commis- 
sioners' court  which  ordered  the  election; 
Sayles'  Kev.  Civ.  St  arts.  1533,  1634,  providing 
that  such  court  is  authorized  to  transact  its 
business  whenever  there  is  a  quorum  present 
which  consists  of  three  members. 

2.  It  was  not  error  to  transfer  an  indictment 
from  the  district  court  to  the  county  court  at 
the  term  of  the  district  court  at  which  the 
presentment  occurred. 

3.  An  order  of  the  commissioners'  court  pro- 
hibiting the  sale  of  Intoxicants  was  sufficient, 
though  it  did  not  contain  the  statutory  excep- 
tions. 

Appeal  from  Mitchell  County  Court;  W. 
B.  Crockett,  Judge. 

Walter  Racer  was  convicted  of  violating 
the  local  option  law,  and  appeals.    Affirmed. 

F.  G.  Thurmond,  for  appellant.  Howard 
Martin,  Asst.  Atty.  Oen.,  for  the  State. 


•Rehearing  denied  April  2>,  IMS. 


DAVIDSON,  P.  J.  This  is  a  local  option 
conviction.  The  Indictment  Is  criticised.  We 
deem  it  unnecessary  to  go  into  a  dlscosalOD 
of  the  questions  Involved  in  the  crlttclam, 
because  Indictments  practically  the  same  aa 
this  have  been  so  frequently  before  the  court 
and  approved.  Key  v.  State,  38  S.  W.  773; 
Dollins  V.  State,  88  S.  W.  775;  English  v. 
State,  38  S.  W.  778;  ZolUcoffer  v.  State,  38 
S.  W.  775;  Williams  v.  State,  39  S.  W.  664; 
Hall  v.  State,  39  S.  W.  U7;  WUliams  v. 
State,  70  S.  W.  213.  6  Tex.  Ct  Rep.  911; 
Brown  v.  State,  39  S.  W.  878. 

The  validity  of  the  law  U  attacked  because 
on  Monday,  the  opening  day  of  the  term  of 
the  commissioners'  court  which  ordered  the 
election.  It  was  not  presided  over  by  the 
county  Judge;  that  is,  he  was  absent.  This 
is  wholly  Immaterial.  A  connty  commission- 
era'  court  is  authorized  to  transact  Its  busi- 
ness whenever  there  is  a  quorum  present, 
and  this  consists  of  three  members.  Sayles' 
Rev.  Clr.  St  arts.  1638,  1534.  In  this  con- 
nection It  may  be  further  stated  that  the 
court  did  not  err  in  refusing  to  permit  appel- 
lant to  prove  the  absence  of  the  county  Judge 
on  the  day  on  which  the  commissioners'  court 
convened. 

Nor  was  there  any  error  In  overruling  ap- 
pellant's contention  that  the  indictment  could 
not  be  transferred  from  the  district  court  to 
the  county  court  at  the  term  of  said  district 
court  at  which  the  presentment  occurred. 
Williams  T.  State  (Tex.  (Jr.  App.)  39  S.  W. 
664. 

Appellant  contends  that  the  order  of  the 
commissioners'  court  prohibiting  the  sale  of 
Intoxicants  should  contain  the  statutory  ex- 
ceptions. The  order  Is  sufficient  without  con- 
taining these  exceptions.  ZolUcoffer  t.  State 
(Tex.  Cr.  App.)  38  S.  W.  775. 

The  Judgment  Is  affirmed. 


MORGAN  V.  STATE.* 

(Court  of  Criminal  Appeals  of  Texas.    March 

25,  1903.) 

INDICTMENT— SUFFICIBNCT— DESCRIPTION     OP 
ACCUSED. 

1.  An  indictment  of  "one  Morgan,  whose  giv- 
en name  is  to  the  grand  Jury  unknown,"  is  not 
defective  for  insufficient  description  of  accused. 

Appeal  from  Mitchell  County  Court;  W. 
B.  Crockett,  Judge. 

One  Morgan  was  convicted  of  violating  the 
local  pption  law,  and  he  appeals.    Affirmed. 

F.  G.  Thurmond,  for  appellant  Howard 
Martin,  Asst.  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was 
for  violating  the  local  option  law.  This  case 
has  the  same  questions  involved  as  those  in 
cause  No.  2,736,  Racer  v.  State  (Just  decid- 
ed) supra,  with  the  farther  contention  that 

•Rehearing  denied  April  28,  1901. 
If  1.  See  Indictment  and  Information,  voL  tT.  Cent 
Dig.  H  US,  217. 
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the  deBcrlptlon  of  defendant,  as  contained  In 
the  Indictment,  Is  not  sufficiently  accurate. 
The  Indictment  presents  that  one  Morgan, 
whose  given  name  is  to  the  grand  Jury  un- 
known, etc.  The  contention  la  that  there 
should  have  been  a  more  accurate  descrip- 
tion. This  question  was  fully  discussed  In 
Wilcox  V.  State,  85  Tex.  Or.  R.  631,  34  S.  W. 
868,  and  the  authorities  fully  reviewed,  where 
a  similar  Indictment  was  upheld.  This  case 
is  Identical  with  the  Wilcox  Case,  supra. 
The  judgment  is  affirmed. 


FLOYD  V.  STATE. 

(Court  of  Oriminal   Appeals  of  Texas.    April 
15.  1903.) 

APPBAii— defective:  recognizance- 
dismissal. 

1.  The  appeal  in  a  criminal  case  will  be  dis- 
missed if  the  recognizance  does  not  state  the 
amount  of  the  panishment  assessed  against  the 
defendant  as  required  by  Code  CSr.  Proc.  1895, 
art.  887. 

Appeal  from  Wharton  County  Court;  G.  S. 
Gordon,  Judge. 

Mary  Floyd  was  convicted  of  crime,  and 
appeals.    Appeal  dismissed. 

M.  D.  Ivey,  for  appellant.  Howard  Mar- 
tin, Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  The  Assistant  Attorney  Gen- 
eral moves  to  dismiss  tills  appeal  on  the 
ground  that  the  recognizance  is  defective,  and 
does  not  comply  with  article  887,  Code  Cr. 
Proc.  1895,  since  the  same  does  not  state  the 
amount  of  the  punishment  assessed  against 
appellant.  This  is  a  prerequisite  to  a  valid 
recognizance.  May  v.  State,  40  Tex.  Cr.  R. 
196,  49  S.  W.  402.  The  appeal  is  accordingly 
dismissed. 


CHAPMAN  V.  HALLWOOD  CASH  REGIS- 
TER CO.* 

(Court  of  Civil  Appeals  of  Texas.    AprU  4, 
1903.) 

CORPORATIONS  —  FOREIGN  CORPORATIONS  — 
RIGHT  TO  TRANSACT  BUSINESS— FREREQUI- 
SITBS— PLEADING— CONDITIONS    PRECEDENT. 

1.  A  corporation,  being  a  mere  creation  of 
the  local  law,  can  have  no  legal  existence  be- 
yond the  sovereignty  where  created. 

2.  The  recognition  of  the  existence  of  a  for- 
eign corporation,  and  the  enforcement  of  its 
contracts  made  within  a  state,  depend  purely 
on  comity,  which  will  not  be  extended  when 
the  existence  or  exercise  of  powers  by  such 
corporation  is  prejudicial  to  the  interests  or 
repu^ant  to  the  policy  of  the  state. 

3.  Under  Rev.  St.  arts.  746,  746,  providing 
that  foreign  corporations  for  pecuniary  profit 
except  as  thereinafter  provided,  transacting 
bosiness  in  the  state,  must  file  with  the  Secre- 
tary of  State  a  certified  copy  of  their  articles 
of  incorporation,  and  that  no  such  corporation 
can  mamtain  any  action  until  it  has  so  filed 
its  articles  of  incorporation,  a  foreign  corpora- 

•RehMOUig  daniad  April  ZS,  1908. 
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tion,  on  instituting  snit  on  a  contract  made 
within  the  state,  must  allege  in  its  petition  a 
compliance  with  the  provisions  of  the  statute, 
or  snow  that  it  is  within  one  of  the  excep- 
tions. 

Error  from  Dallas  County  Court;  E.  S. 
Lauderdale,  Judge. 

Action  by  Hallwood  Cash  Register  Com- 
pany against  J.  G.  Chapman.  There  was 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Henry  &  Henry,  for  plaintiff  in  error.  Bell 
ft  Seay,  for  defendant  in  error. 

BOOKHOTJT,  J.  This  suit  was  instituted 
by  the  Hallwood  Cash  Register  Company 
against  J.  G.  Chapman  to  recover  the  con- 
tract price  for  one  cash  register.  The  peti- 
tion alleged,  in  substance,  that  the  plaintiff 
is  a  corporation  duly  incorporated  under  the 
laws  of  the  state  of  Ohio,  and  has  an  office 
in  the  city  of  Dallas,  Dallas  county,  Tex., 
and  that  defendant  is  a  citizen  of  Travis 
county,  Tex. ;  that  the  defendant  ordered  and 
directed  the  plaintiff  to  ship  to  him  one  cash 
register,  describing  same,  to  be  delivered  f.  o. 
b.  cars  at  Austin,  Tex.,  for  which  defendant 
agreed  to  pay  $220,  as  follows:  $25  cash  on 
delivery  of  said  cash  register  and  $15  each 
month  until  the  balance  was  paid;  and  to 
execute  his  notes  for  such  deferred  payments, 
said  notes  to  provide  for  interest  and  attor- 
ney's fees.  It  was  further  stipulated  that  all 
sums  of  money  to  be  paid  by  defendant  were 
to  become  due  and  payable  at  Dallas,  Dallas 
county,  Tex.  It  was  alleged  that  the  plain- 
tiff shipped  and  delivered  the  said  cash  reg- 
ister as  provided  by  the  contract,  but  that  de- 
fendant, though  requested,  had  failed  and 
refused  to  pay  the  $25  cash  and  execute  his 
notes  for  the  deferred  payments.  Plaintiff 
prayed  Judgment  for  its  debt,  principal,  inter- 
est,' and  attorney's  fees.  The  defendant,  hav- 
ing been  duly  cited,  answered  by  general  ex- 
ception and  general  denial  filed  March  5, 
1900.  On  the  16th  day  of  June,  1902,  a  Judg- 
ment was  rendered  for  plaintiff  for  the 
amount  claimed,  the  Judgment  reciting  that 
defendant  failed  to  appear  and  defend,  al- 
though he  had  filed  his  answer.  No  motion 
for  new  trial  or  statement  of  facta  was  filed. 
On  the  10th  day  of  November,  1902,  the  de- 
fendant sued  out  a  writ  of  error  to  this  court 

It  is  contended  by  the  'plaintiff  in  error 
that  the  petition  shows  that  the  defendant  in 
error  was  and  is  a  foreign  corporation  incor- 
porated under  the  laws  of  the  state  of  Ohio, 
and  that  the  petition  failed  to  allege  that  at 
the  time  the  contract  sued  upon  was  made, 
or  at  any  time  thereafter,  plaintiff  corpora- 
tion had  filed  its  articles  of  Incorporation,  as 
required  by  the  statutes  of  the  state  of  Tex- 
as, in  the  office  of  the  Secretary  of  State,  for 
the  purpose  of  securing  a  permit  to  transact 
business  in  this  state,  or  that  defendant  has 
such  a  permit,  and  for  this  reason  it  would 
not  support  a  Judgment.  The  corporation,  be- 
ing a  mere  creation  of  the  local  law,  can  have 
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no  Ieg«f  existence  beyond  the  sovereignty 
where  created.  It  must  dwell  In  the  place  of 
Its  creation,  and  cannot  migrate  to  another 
sovereignty.  Bank  of  Augusta  v.  Earle,  13 
Pet.  510,  10  L.  Ed.  274.  The  recognition  of 
its  existence  by  other  states,  and  the  en- 
forcement of  Its  contracts  made  therein,  de- 
pend purely  upon  the  comity  of  those  states. 
The  doctrine  of  comity  will  not  be  extended 
where  the  existence  of  the  corporation  or  the 
exercise  of  Its  powers  Is  prejudicial  to  the 
Interests-  of  the  state  or  repugnant  to  Its  pol- 
icy. As  stated  In  the  case  of  Paol  t.  Vir- 
ginia, 8  Wall.  181,  19  L.  Ed.  357:  "Having 
no  absolute  right  of  recognition  in  other 
states,  but  depending  for  such  recognition  and 
the  enforcemmt  of  its  contracts  upon  their 
assent,  It  follows,  as  a  matter  of  course,  tliat 
such  assent  may  be  granted  upon  such  terms 
and  condltlonB  as  those  states  may  think 
proper  to  Impose.  They  may  exclude  the 
foreign  corporation  entirely;  they  may  re- 
strict Its  business  to  particular  localities;  or 
they  may  exact  such  security  for  the  per- 
formance of  its  contracts  with  their  citizens 
as,  in  their  Judgment,  will  best  promote  the 
public  Interests.  The  whole  matter  rests  in 
their  discretion."  The  views  expressed  by  the 
Supreme  Court  of  the  United  States  in  the 
above  case  have  been  approved  by  this  court 
and  by  the  Supreme  .Court  of  the  state.  Huff- 
man V.  Western  Mortgage  &  Investment  Co., 
36  8.  W.  806;  Franco-Texan  Land  Co.  v. 
Laigle,  59  Tex.  839.  This  state  has,  by  stat- 
ute, prescribed  the  terms  upon  which  foreign 
corporations  created  for  pecuniary  profit  may 
transact  business  In  this  state.  The  statute 
(article  745)  provides  that:  "Any  corporation 
for  pecuniary  profit  except  as  hereinafter 
provided,  organized  or  created  under  the  laws 
of  any  other  state,  or  of  any  territory  of  the 
United  States,  or  of  any  municipality  of  such 
state  or  territory,  or  of  any  foreign  govern- 
ment, sovereignty  or  municipality,  desiring 
to  transact  business  in  this  state,  or  solicit 
business  In  this  state,  or  establish  a  general 
or  special  office  in  this  state,  shall  be  and 
the  same  is  hereby  required  to  file  with  the 
Secretary  of  State  a  duly  certified  copy  of 
Its  articles  of  incorporation,  and  thereupon 
the  Secretary  of  State  shall  issue  to  such  cor- 
poration a  permit  to  transact  business  In  this 
state."  By  article  746,  Rev.  St.  1895,  It  is 
provided,  in  effe(*t,  that  no  such  corporation 
can  maintain  any  suit  or  action  In  any  of  the 
courts  of  this  state  unless  it  has  filed  its  ar- 
ticles of  incorporation  in  the  ofilce  of  the  Sec- 
retary of  State  for  the  purpose  of  securing  its 
permit.  Our  Supreme  Court  have  held  that 
this  statute  must  be  complied  with,  and  that 
a  foreign  corporation  must  plead  and  prove 
that  it  has  obtained  a  permit  to  entitle  it  to 
Judgment  in  the  courts  of  this  state.  Taber 
V.  Interstate  Bldg.  &  Loan  Co.,  91  Tex.  92, 
40  S.  W.  954.  It  has  been  held  by  the  Su- 
preme Court  of  the  United  States  that  there 
are  two  exceptions  to  the  right  of  a  state  to 
prescribe  terms  upon  which  a  foreign  cor- 


poration shall  be  permitted  to  transact  busi- 
ness therein— one  Iieing  tibat  the  corporation 
Is  engaged  in  Interstate  commerce,  and  an- 
other where  the  corporation  is  In  the  employ 
of  the  general  government  Horn  SUver  Min- 
ing Co.  V.  New  York,  143  U.  S.  314,  12  Siq>. 
Ct  403,  36  L.  Ed.  164.  A  further  exception 
is  made  by  our  statute  in  that  It  is  stipulated 
that  its  provisions  are  not  to  apply  to  rail- 
way corporatlous.  The  statutory  rule  is  that 
all  foreign  corporations  created  for  pecuniary 
profit  must  file  their  articles  of  Incorporation 
in  the  office  of  the  Secretary  of  State  and  pro- 
cure a  permit  to  do  business  in  this  state.  If 
for  any  reason  a  foreign  corporation  suing  as 
plaintiff  is  excepted  from  the  rule,  it  sbould 
set  out  the  facts  showing  that  it  comes  with- 
in one  of  the  exceptions.  Miller  t.  Goodman, 
91  Tex.  41,  40  S.  W.  718;  Allen  t.  Buggy 
Co.,  91  Tex.  22,  40  S.  W.  398.  714.  This  the 
petition  in  this  case  does  not  do.  It  does  not 
show  that  the  transaction  between  tbe  par- 
ties was  interstate  commerce  The  petition 
shows  that  the  plaintifF  corporation  has  an 
office  in  Dallas,  Dallas  oounty,  Tex.,  and  that 
the  consideration  for  the  sale  of  the  cash  reg- 
ister was  payable  at  Its  office  in  Dallas,  Tex. 
We  conclude  that  the  petition  did  not  entitle 
plaintiff  to  recover,  and  the  action  of  the 
court  in  rendering  Judgment  thereon  in  favor 
of  plaintifT  was  fundamental  error.  Taber  r. 
Interstate  Bldg.  &  Loan  Co.,  supra. 

In  the  case  of  Lane  &  Bodley  v.  Gity  Elec- 
tric Light  &  Water  Works  Co.,  72  S.  W.  425, 
6  Tex.  Ct.  Rep.  889,  the  petition  on  its  face 
showed  that  the  transaction  was  interstate 
commerce.  In  the  case  of  Brin  v.  Wachusetts 
Shirt  Co.  (Tex.  Civ.  App.)  43  S.  W.  295,  the 
petition  was  treated  as  showing  that  the 
transaction  out  of  which  the  suit  grew,  was 
interstate  commerce.  While  there  may  be 
expressions  In  the  opinions  In  those  cases 
which  seem  to  be  In  conflict  with  this  case, 
yet,  when  the  facts  are  considered,  the  hold- 
ing In  those  cases  is  In  line  with  this.  The 
exact  point  here  decided  was  not  raised  in 
those  cases. 

For  the  error  indicated,  tiie  Judgment  is 
reversed,  and  the  cause  remanded. 


LAMKIN  V.  MATSLEB. 

(Court  of  Civil  Appeals  of  Texas.    April  11, 
1903.) 

PUBLIC  LANDS— SCHOOL  LANDS— PURCHASE- 
SETTLEMENT— LAND  OFFICE  CERTIFICATE- 
ATTACK  ON  CERTIFICATE— SHOWINQ  ABAN- 
DONMENT. 

1.  Rer.  St.  art.  4218J,  relative  to  the  sale  of 
free  public  Bchool  lands,  provides  for  the  ^t- 
ing  of  a  certificate  of  three  years'  continuoas 
occupancy  by  the  Oommissioner  of  the  Gen- 
eral Land  Office.  Beld.  that  where  the  Oorsmis- 
sioner  has  not  declared  a  forfeiture  by  reason 
of  an  abandonment  of  a  settlement,  and  a  cer^ 
tificate  has  been  issued  to  the  settler,  a  snb- 
seqnent  applicant  cannot  show  the  prior  pur- 
chase forfeited  by  reason  of  an  abandonment. 

2.  An  actual  settler,  who  has  complied  with 
the   statute    in    an   effort   to  pun^se   sdiool 
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lands,  vaaj  show  that  a  preTloas  award,  made 
within  less  than  three  years  from  the  date  of 
his  own  application  and  settlement,  was  a 
nullity  by  reason  of  the  fact  that  the  prior  ap- 
plicant had  not  complied  with  the  requirement 
as  to  actual  settlement  at  the  time  of  the  ap- 
plication under  which  such  prior  award  had 
been  made,  notwithstanding  that  a  certificate 
of  occupancy  had  been  issued. 

Appeal  from  District  Court,  Hate  Comity; 
Jo  A.  P.  Dickson,  Judge. 

Suit  by  M.  A.  Lamkin.  Jr.,  against  A.  T. 
Matsler.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Beversed. 

O.  £1.  Hamilton,  for  appellant.  B.  P. 
Smythe  and  H.  O.  Bandolpb,  for  appellee. 

OONNEB,  0.  J.  The  question  presented  on 
this  appeal  Is  wtaetber  a  certiAcate  of  three 
years'  contlnnons  occupancy  of  state  school 
land.  Issued  by  the  Commissioner  of  the  Gen- 
«ral  Land  Office  in  accordance  with  tbe  terms 
of  Bev.  St  art  4218],  will  preclude  inquiry 
as  to  whether  such  occupant  was  an  actual 
settler  at  the  time  of  bis  original  application 
to  purchase,  and  whether,  if  so,  thereafter  bis 
right  Is  forfeited  by  mere  abandonment  The 
'Question  arises  under  tbe  following  state  of 
facts:  The  appellee  applied  to  purchase  the 
state  school  section  of  land  involved  in  this 
controversy  on  the  13th  day  of  May,  1899, 
and  the  land  was  awarded  to  him  by  the 
Gommisslcner  of  the  General  Land  Office  on 
May  16,  1899,  and  on  July  11,  1902,  the  Oom- 
tnissioner  of  the  General  Land  Office  In  due 
form  Issued  certliScate  of  appellee's  continued 
occupancy  for  three  years,  as  required  by  tbe 
artlde  of  the  statute  cited.  Appellant,  Lam- 
feln,  became  an  actual  settler  upon  said  sec- 
tion, and  made  due  application,  obligation, 
and  first  payment  as  required  by  law,  causing 
bis  application  and  obligation  to  be  filed  In 
the  General  Land  Office  on  April  !ffi,  1902, 
and,  an  award  to  him  being  refused  by  the 
Commissioner  on  account  of  the  previous  sale 
to  appellee  (there  existing  no  other  legal  ob- 
jection thereto),  appellant  instituted  tbls  suit 
May  6,  1902,  In  trespass  to  try  title.  Up- 
on the  trial  appellant  offered  evidence  tend- 
ing to  show,  among  other  things,  that  appel- 
lee was  not  an  actual  settler  at  the  time  of 
his  application  and  award  nor  thereafter  un- 
til a  short  time  prior  to  the  issuance  of  the 
certificate  In  May,  1902,  which  proof  tbe  conrt 
excluded  because  of  tbe  Commissioner's  cer- 
tificate. The  court  also,  upon  the  facts  stat- 
ed that  relate  to  appellee's  title,  peremptorily 
Instructed  the  Jury  to  return  a  verdict  for 
blm. 

Appellee's  purchase  was  under  the  act  of 
1895,  as  amended  by  the  act  of  1897,  and  the 
court's  ruling,  In  so  far  as  appellant  sought  to 
show  that  appellee's  purchase  had  become 
forfeited  by  reason  of  an  abandonment  of  the 
premises  after  his  purchase,  was  correct,  the 
Commissioner  not  having  declared  a  forfei- 
ture therefor.  See  O'Keefe  v.  McPherson 
<ClT.  App.)  61  S.  W.  534;    Bates  t.  Bratton 


(Sup.)  72  S.  W.  157.  We,  however,  think  the 
court  was  in  error  in  excluding  the  proof  in 
BO  far  as  it  tended  to  show  that  appellee  was 
not  an  actual  settler  at  tbe  time  of  his  pur- 
chasa  With  exception  not  applicable  to  the 
facts  of  this  case,  actual  settlement  has  long 
been  held  to  be  a  sine  qua  non  In  tbe  acquisi- 
tion of  title  to  tbe  public  free  school  lands  of 
this  slate.  See  Bev.  St  art  4218f ;  Metzler 
V.  Johnson,  1  Tex.  Civ.  .App.  137,  20  S.  W. 
1116;  Scbwarz  v.  McCall  (Sup.)  57  S.  W.  31; 
Lee  V.  Green  (Olv.  App.)  68  S.  W.  196. 

In  tbe  case  of  Logan  v.  Curry,  66  S.  W.  81, 
we  held,  in  effect,  in  an  opinion  by  Justice 
Hunter,  that  tbe  Jurisdiction  of  tbe  Commis- 
sioner of  tbe  General  Land  Office  to  pass  up- 
on tbe  question  of  continued  occupancy  did 
not  arise  where  It  was  shown  that  tbe  appli- 
cant to  whom  tbe  award  was  made  was  not 
an  actual  settler  at  the  time  of  the  award  to 
him;  and  hence  that  a  certificate  of  the  kind 
now  under  consideration  would  not  prevent  a 
subsequent  actual  settler  and  applicant  from 
proving,  in  aid  of  his  own  right  that  the 
original  award  was  a  nullity  by  reason  of  tbe 
nonsettiement  of  the  person  to  whom  the 
award  was  made.  In  this  ruling,  however, 
our  Supreme  Court  in  the  same  case  (69  S.  W. 
129)  differed  with  us,  holding  that  the  Issu- 
ance of  the  certificate  was  conclusive  of  this 
issue,  and  this  opinion  of  tbe  Supreme  Court 
is  invoked  by  appellee  in  aid  of  the  ruling  of 
the  court  below.  We  think,  however,  that 
the  case  of  Logan  v.  Curry,  by  the  Supreme 
Court,  falls  to  support  appellee's  proposition. 
In  that  case  It  Is  clear  that  the  right  assert- 
ed by  the  subsequent  applicant  to  purchase 
bad  Its  inception  after  proof  of  three  consec- 
utive years  of  actual  occupancy  under  the 
original  application  and  award,  and  after  cer- 
tificate of  such  fact  had  been  issued  by  the 
Commissioner  of  the  General  Land  Office. 
But  In  the  case  now  before  us  It  is  uncontro- 
verted  that  appellant  made  actual  setUement 
'and  application  to  purchase  the  land  In  con- 
troversy, making  payment  and  giving  obliga- 
tion in  the  form  required  by  law  less  than 
three  years  from  the  date  of  appellee's  appli- 
cation and  settiement;  If  any,  and  we  find 
nothing  In  the  case  of  Logan  v.  Curry  by  the 
Supreme  Court  which  requires  us  to  extend 
the  rule  there  announced.  On  the  contrary, 
we  think  It  Is  to  be  Implied  from  the  decision 
relied  upon  that  there  is  nothing  In  our  law 
that  will  prevent  an  actual  settler  who  has 
complied  with  the  statute  In  an  effort  to  pur- 
chase school  lands  from  showing  that  a  pre- 
vious award,  made  within  less  than  three 
years  from  the  date  of  his  own  application 
and  settlement,  was  a  nullity  by  reason  of 
the  fact  that  such  prior  applicant  did  not 
comply  with  the  essential  requh%ment  of  ac- 
tual settlement  at  the  time  of  the  application 
under  which  such  prior  award  had  been  made. 
We  at  least  think  that  such  should  be  the 
rule,  and,  until  required  to  do  so,  are  certain- 
ly not  inclined  to  so  extend  the  doctrine  de- 
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Glared  by  the  Supreme  Court  In  the  case  re- 
ferred to  aa  to  prevent  the  application  of  the 
rule  as  we  think  It  should  be. 

It  la  accordingly  ordered  that  the  judg- 
ment be  reversed,  and  the  cause  remanded 
for  a  new  trial  in  accord  with  the  views  here- 
in expressed.    Beversed  and  remanded. 


SMYB  T.  OBOBSBECE  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Dee.  IT, 
1902.) 

PRINCIPAL  AND  AGENT— REAL  BSTATB  BRO- 
KER'S COMMISSIONS  —  CONDITIONAL  CON> 
TRACT  —  NONCOMPLKTION  OP  PURCHASE  — 
MARKETABLE  TITLE— OPINION  OP  ATTOR- 
NEY —  EVIDENCE  —  CROSS-EXAMINATION  — 
IMPEACHMENT. 

1.  When  a  broker  produces  a  purchaser 
ready,  able,  and  willing  to  buy  upon  the  terms 
and  at  the  price  fixed  by  the  seller,  he  has  dis- 
charged his  du^,  and  is  entitled  to  his  com- 
missions, regardless  of  whether  the  sate  is  ever 
consummated  or  not,  if  the  failure  to  cousum- 
mate  the  trade  is  not  the  fault  of  the  broker. 

2.  Where  a  principal  told  her  broker  that 
the  title  to  property  intrusted  to  him  was  good, 
she  cannot  evade  payment  of  commissions  to 
him  by  proof  of  a  lien  on  the  property. 

3.  A  broker  cannot  be  held  responsible  for  a 
disagreement  between  the  purchaser,  secured  by 
him,  and  his  principal,  as  to  title  to  the  prop- 
erty. 

4.  Whether  a  real  estate  broker  had  secured 
a  purchaser  ready,  able,  and  willing  to  take  the 
property,  so  as  to  entitle  him  to  a  commission 
from  his  principal,  by  the  execution  of  a  con- 
tract with  such  purchaser  conditioned  that  the 
abstract  of  title  prove  satisfactory  to  the  pur- 
chaser's attorney,  was  a  question  for  the  jury. 

5.  Where  a  principal  had  expressly  stated  to 
his  broker  that  her  title  to  the  prooerty  was 
perfect,  evidence  in  an  action  by  the  broker 
for  his  commissions,  of  what  the  purchaser 
secured  by  him  would  have  done  had  there 
been  an  incumbrance  of  several  thousand  dol- 
lars upon  the  property,  was  properly  excluded. 

6.  On  the  issue  of  the  amount  at  which  a 
principal  bad  listed  her  property  with  a  broker, 
the  principal  denied  on  cross-examination  that 
she  had  ever  placed  her  property  in  the  hands 
of  other  agents  for  sale  at  a  certain  price.  The 
alleged  agents  were  called  to  contradict  her,  and 
testified  that  the  principal  had  listed  the  prop- 
erty with  them  at  the  price  named.  Beld,  that 
the  testimony  of  the  agents  was  Insdmlssible. 

Appeal  from  Bexar  County  Court;  B.  B. 
Green,  Judge. 

Action  by  J.  N.  Groesbeck  and  another 
against  Mary  Smye.  From  a  judgment  for 
plaintifFs,  defendant  appeals.    Beversed. 

J.  A.  Buckler,  for  appellant  Ball  &  In- 
gram, for  appellees. 

FLT,  J.  This  Is  a  suit  brought  by  appel- 
lees for  $250  alleged  to  be  due  them  by  ap- 
pellant as  commissions  on  a  sale  of  land 
made  by  them  for  appellant.  The  cause  was 
tried  by  jury,  and  resulted  In  a  verdict  and 
judgment  for  $225. 

It  is  well  settled  that  when  a  broker  pro- 
dnces  a  purchaser  ready,  able,  and  willing  to 
buy  upon  the  terms  and  at  the  price  fixed  by 
the  sella',  be  has  discharged  his  duty,  and  Is 

f  L  Sea  Brokers,  vol.  8,  Cent  Dig.  H  7B,  H. 


entitled  to  his  commlBslons,  regardless  of 
whether  the  sale  Is  ever  consummated  or  not. 
If  the  falltnre  to  consummate  the  trade  Is  not 
the  fault  of  the  broker.  Gibson  v.  Gray 
(Tex.  Civ.  App.)  43  S.  W.  922.  Appellees 
testified  that  appellant  told  them  that  her 
title  was  good,  and  she  cannot  evade  pay- 
ment of  commissions  by  proof  that  there  wa» 
a  lien  on  the  property.  Mrs.  Smye  denied 
In  her  testimony  that  there  was  any  incum- 
brance on  the  property,  but,  if  there  had 
been,  she  could  not,  by  proof  of  such  defect, 
defeat  appellees'  claim  for  commissionB. 
Sullivan  T.  Hampton  (Tex.  Civ.  App.)  32  S. 
W.  236.  There  was  no  disagreement  be- 
tween appellant  and  the  Intending  purchaser 
In  regard  to  the  title,  but.  If  there  had  been, 
appellees  had  performed  their  duty  In  get- 
ting the  purchaser,  and  could  not  be  respon- 
sible for  any  disagreement  about  tbe  title. 
Conklhig  V.  Erakauer,  70  Tex.  735,  11  B.  W. 
117;  Berg  v.  Street  Ballway,  17  Tex.  Civ. 
App.  201,  42  S.  W.  647,  43  S.  W.  929.  Tbe 
contract  entered  into  by  appellees  and  the 
purchaser  was  as  follows:  "Deposited  as 
earnest  money  on  the  purchase  of  Mrs.  J.  H. 
Smye's  homestead  No.  163  North  street  at 
$6250.00  cash  to  be  paid  on  delivery  of  her 
warranty  deed,  and  conditioned  that  the  ab- 
stract of  title  proves  satisfactory  to  the  at- 
torney of  Jesse  Sumner.  The  abstract  to  be 
furnished  In  the  next  three  or  four  days." 
It  Is  contended  by  appellant  that,  as  a  mat- 
ta  of  law,  the  contract  was  not  one  capable 
of  being  enforced,  and  had  no  binding  effect 
on  the  purchaser,  because  the  matter  of  title 
was  left  to  the  caprice  of  the  attorney  of  the- 
proposed  purchaser.  We  are  of  the  opinion 
that  the  question  as  to  whether  appellees  had 
procured  a  purchaser  ready,  able,  and  willing 
to  take  the  property  was  one  of  fact,  wblcb 
was  properly  submitted  to  the  jury  by  the 
charge  of  the  conrt  The  court  had  no  ao- 
thorlty  to  assume  that  the  attorney  of  the 
purchaser  would  act  In  an  arbitrary  and  ca- 
pricious manner,  and  reject  a  title  that  ap- 
pellant swore  was  without  spot  or  blemish. 

In  a  similar  case  to  this  the  Supreme  Court 
of  Pennsylvania  said:  "The  brief  memo- 
randum of  acceptance  by  the  Fidelity  Com- 
pany contained  the  words,  'Opinion  of  J.  C. 
Stillwell,  Esq.'  This  does  not  necessarily 
mean  anythhig  more  than  the  suggestion  of 
Mr.  Stillwell  as  counsel  whose  opinion  should 
be  obtained  in  the  first  instance.  There  Is  no 
provision  that  he  Is  to  be  final  arbiter  In  the 
matter,  and  such  stipulation  will  not  be  un- 
derstood as  Intended  without  express  words 
to  support  it  But  even  if  he  were  made  the 
arbiter,  the  question  whether  the  platntifT 
went  outside  of  his  authority  In  submitting 
the  matter  to  him  would  depend  on  the  na- 
ture of  the  objections  raised  agahist  the  ti- 
tle. The  plaintiff  had  the  right  to  stipulate 
that  the  title  should  be  marketable  In  the 
opinion  of  counseL  If  Mr.  StUlwell's  opinion 
required  nothing  more,  then  plaintiff  did  not 
exceed  bis  authority.    If,  on  the  other  hand. 
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Mr.  StUlwell,  tbroQgb  overcautlon  or  exces- 
sive particularity,  raised  objections  not  euf- 
fldent  to  destroy  the  marketability  of  the 
title  In  the  general  opinion  of  the  profeaalon, 
and  the  refusal  of  the  Fidelity  Company  to 
lend  was  based  on  those  objections,  then  the 
plaintiff  would  be  held  to  have  failed  to  pro- 
duce a  willing  cnatomer,  within  the  require- 
ments of  hlB  contract  with  defendants.  But 
these  questions  would  be  for  the  jury.  From 
the  foregoing  It  follows  that  the  defendants 
failed  to  raise  any  defense  which  was  suffi- 
cient to  prevent  the  plaintiff's  recovery  as  a 
conclusion  of  law,  or  to  justify  a  binding 
direction  that  he  conld  not  recover  his  com- 
missions. He  was  entitled  to  go  to  the  jory 
on  the  question  whether  be  had  completed 
his  agreement  by  procuring  a  party  able  and 
willing  to  make  the  loan,  and,  If  so,  whether 
the  loan  finally  failed  through  no  fault  of 
the  plaintiff,  bnt  through  defects  in  the  title 
of  defendants,  which  were  sufficient.  In  the 
usual  course  of  such  business,  to  justify  the 
proposed  lender  In  declining  to  go  on  with  the 
proposition."  Mlddleton  v.  Thompson  (Pa.) 
29  Atl.  796. 

■  In  this  case  appellant  never  permitted  the 
at>stract  of  titij  to  go  before  the  attorney,  but 
Is  seeking  to  justify  a  refusal  to  sell  her 
property  at  a  certain  price  on  the  ground 
that  a  trade  was  not  made  because  an  attor- 
ney had  to  be  satisfied  as  to  her  title.  When 
she  employed  a  broker  to  sell  her  land,  she 
Impliedly  warranted  the  titie  to  it.  and  the 
broker  was  authorized  by  his  employment  to 
agree  that  the  title  should  be  such  a  one  as 
was  satisfactory  to  an  attorney;  and  in  the 
very  nature  of  things  It  should  be  the  attor- 
ney for  the  man  who  is  to  be  satisfied  as  to 
the  title.  The  agreement  is  one  that  is  made 
expressly  or  Impliedly  In  almost  every  con- 
tract of  sale.  Brackenridge  v.  Claridge  (Tex. 
Sup.)  48  L.  R.  A.  593,  and  notes.  If  the  cir- 
cumstances of  the  case  tended  to  show  that 
the  clause  was  inserted  In  the  contract  to 
furnish  a  loophole  of  escape  for  a  man  who 
did  not  intend  to  purchase,  then  appellees 
could  not  recover,  because  they  had  not  pro- 
cured a  person  ready,  able,  and  willing  to 
purchase;  bnt  if,  on  the  other  hand,  the 
clause  in  the  contract  was  Inserted  in  good 
faith,  merely  to  secure  a  good  title,  then  ap- 
pellees should  recover.  It  was,  therefore,  a 
question  of  fact  ascertainable  by  a  Jury,  as 
to  whether  a  purchaser  had  been  procured 
by  appellees. 

It  was  not  Incumbent  on  appellees  to  pro- 
care  a  purchaser  who  would  buy  the  proper- 
ty regardless  of  Incumbrances,  and  the  court 
▼cry  properly  excluded  testimony  as  to  what 
the  Intending  purchaser  would  have  done  if 
there  had  been  an  Incumbrance  of  several 
thousand  dollars  resting  upon  it.  Appellant 
had  not  only  impliedly  warranted  the  title 
to  her  property  when  she  placed  It  In  the 
bands  of  the  broker,  but  bad  In  terms  told 
bim  her  title  was  perfect,  and  the  record 


bears  out  her  assertion  that  there  was  no  In- 
cumbrance on  it 

The  charge  submitted  very  fully  the  Issues 
made  by  the  pleading  and  proof,  and  the 
court  properly  refused  to  give  the  special  In- 
structions requested  by  appellant. 

On  the  cross-examination  of  appellant  she 
was  asked  if  she  had  not  placed  her  property 
In  the  hands  of  certain  agents  for  sale  at  a 
certain  price,  and  she  denied  that  she  bad. 
Appellees  then  placed  the  agents  upon  the 
stand,  and  they  were  permitted  to  testify, 
over  tbe  objections  of  appellant,  that  she 
bad  listed  the  property  with  tbem  at  tbe 
price  named.  The  evidence  drawn  out  on 
cross-examination  from  appellant  was  imma- 
terial and  Irrelevant  to  the  issue,  which  was 
as  to  the  amount  she  had  asked  for  the  land 
when  she  placed  it  in  the  hands  of  appellees 
for  sale.  Tbe  sum  at  which  she  had  author- 
ized other  agents  to  sell  her  land  did  not 
throw  any  light  on  her  transaction  with  ap- 
pellees. The  issue  as  to  what  had  been  done 
with  other  agents  was  a  collateral  one;  and 
it  is  a  rule  that,  if  a  party  cross-examines 
in  regard  to  such  an  issue,  be  is  not  at  liber- 
ty to  introduce  evidence  to  the  contrary,  and 
cannot  Impeach  upon  such  Issue.  Appellees 
do.ubtless  had  the  right  to  cross-examine  ap- 
pellant as  they  did,  but  it  was  error  to  per- 
mit the  introduction  of  testimony  to  contra- 
dict ber  on  an  immaterial  matter  brought  out 
on  the  cross-examination.  The  testimony 
may  have  bad  great  weight  with  the  jury. 

For  the  error  indicated,  the  judgment  is 
reversed,  and  the  cause  remanded. 

On  Motion  for  Behearlng. 

(April  29,  1903.) 

On  tbe  motion  for  rehearing  on  tbe  part 
of  appellees  our  original  decision  reversing 
the  judgment  and  remanding  the  cause  was 
reconsidered,  and  the  judgment  affirmed. 
We  are  now  convinced  that  action  was  error, 
and,  for  the  reasons  stated  in  the  original 
opinion,  the  first  action  of  tbe  court  was 
correct.  Railway  v.  Moore,  24  Tex.  Civ. 
App.  491,  59  S.  W.  282. 

The  motion  for  rehearing  Is  granted,  and 
the  second  opinion  of  the  court  withdrawn, 
and  tbe  original  opinion  will  be  reinstated 
as  tbe  decision  of  this  court 


ST.  LOUIS  SOUTHWESTERN  RT.  CO.  OF 
TEXAS  v.  SPIVBT.* 

(Court   of   Civil  Appeals   of  Texas.    April  4, 
1903.) 

INJURY    TO    SERVANT  —  DANaBROUS     CONDI- 
TIONS —  PAILDRE  TO   OIVB  WARNING  —  OB- 
STRUCTIONS NBAR  RAILROAD  TRACK. 
1.  Where  a  railroad  company  had  knowledge 
that  it  wag  customary  among  call  boys  employed 
in  its  yards  to  ride  on  passing  trains,  and  that 
certain  scales  were  erected  so  near  a  track  as 
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to  injure  a  person  hanging  on  the  side  of  a 
passing  freight  car,  failare  to  warn  a  call  boy 
of  the  danger  of  being  injured  by  such  scales 
vas  actionable  negligence. 

Appeal  from  District  Court,  Hunt  County; 
H.  C.  Connor,  Judge. 

Action  by  Norman  Splvey  against  St  Louis 
Southwestern  Railway  Company  of  Texas. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

B.  B.  Perkins,  Perkins  &  Craddock,  and 
Crosby  &  Dlnsmore,  for  appellant  Looney 
&  Clark,  for  appellee. 

TEMPLETON,  J.  Suit  by  Norman  Splvey, 
a  minor,  by  next  friend,  against  the  railway 
company,  to  recover  damages  for  personal  in- 
juries. A  jury  trial  resulted  in  a  judgment 
for  plaintiff  for  |875. 

It  was  alleged  In  the  petition  that  the 
plaintiff,  who  Is  16  years  old,  was  employed 
as  a  call  boy  in  and  around  the  company's 
shops,  yards,  and  depots  at  Commerce;  that 
it  was  his  duty  to  carry  orders  to  employes 
of  the  company  working  In  the  said  shops, 
yards,  and  depots;  that  one  night  be  was 
sent  by  his  boss  to  carry  certain  orders  from 
the  freight  depot  to  the  passenger  depot;  that 
a  freight  train  was  passing  In  that  direction, 
and  tbat  he  swung  onto  the  side  of  one  of 
the  box  cars  thereof  for  the  purpose  of  riding 
to  bis  destination;  that  while  he  was  so  rid- 
ing In  said  position  his  body  came  In  contact 
with  the  upright  portion  of  a  set  of  the  com- 
pany's scales  for  weighing  cars,  whereby  he 
was  injured;  tbat  the  scales  were  erected  in 
such  close  proximity  to  the  track  as  to  en- 
danger the  safety  of  any  one  riding  as  he 
was,  and  that  he  did  not  know  the  fact;  that 
be  had  not  been  warned  of  the  said  danger; 
tbat  it  was  dark,  and  there  was  no  light  at 
or  near  the  scales:  that  he  was  engaged  in 
the  performance  of  the  duties  of  his  position 
when  be  was  Injured;  that  it  was  customary 
for  call  boys  and  all  other  employes  of  the 
company  at  Commerce  to  swing  onto  passing 
engines  and  trains  whenever  it  was  conven- 
ient for  them  to  do  so  in  going  from  point 
to  point  in  the  yards  In  discharge  of  their 
duties;  that  the  custom  was  known  to  and 
acquiesced  in  by  the  company,  and  that  it 
facilitated  the  dispatch  of  the  company's 
business  for  them  to  so  ride  on  such  engines 
and  trains. 

The  petition  stated  a  good  cause  of  action. 
It  is  true,  as  contended  by  appellant,  that,  if 
it  was  necessary  to  erect  the  scales  at  the 
point  where  the  same  were  placed,  a  charge 
of  negligence  could  not  be  based  on  the  prox- 
imity of  the  scales  to  the  track.  But  as  we 
understand  the  petition,  the  negligence  char- 
ged against  the  company  was  In  employing 
the  boy  at  a  business  In  whicb.  In  the  course 
of  the  performance  of  the  duties  of  his  posi- 
tion, he  would  be  exposed  to  danger,  without 
warning  him  of  the  danger  or  taking  the 
proper  precautions  to  make  it  manifest  The 
boy  was  justlfled,  under  the  custom  alleged. 


in  riding  on  the  train  as  he  did,  and  if  be  did 
not  know  the  danger  of  riding  past  the  scales 
in  the  position  he  was  In  at  the  time,  and 
bad  not  been  warned  of  the  danger,  negli- 
gence on  the  part  of  the  company  might  be 
inferred. 

The  evidence  was  sufficient  to  sustain  the 
allegations  of  the  petition,  and  the  issues 
were  submitted  to  the  jury  in  accordance 
with  the  theory  above  stated.  We  find  no 
error  in  the  judgment,  and  it  wlU  tberefore 
be  affirmed.    Affirmed. 


ST.  LOUIS  SOUTHWESTERN  RY.  CO.  OF 
TEXAS  V.  McDOWELL.* 

(Court  of  Civil  Appeals  of  Texas.    April  4, 
1903.) 

INJURIES  TO  SERVANT— BVIDENCB-CHARQB— 
WBiaHT  OF  EVIDBNCB— ASSUMP- 
TION OF  RISK. 

1.  In  an  action  by  a  freight  conductor  against 
a  railroad  company  for  personal  injuries,  where 
plaintiff  had  testified  as  to  the  duties  of  a 
freight  conductor,  the  character  and  extent  of 
his  injuries,  and  the  effect  of  the  same  upon 
his  eyesight  and  power  of  locomotion,  evidence 
that  he  would  not  be  strong  enoagh  to  perform 
the  duties  of  a  freight  conductor,  and  that  he 
was  not  able  to  read  and  could  not  distinguish 
colors,  was  not  objectionable  as  stating  con- 
clusions. 

2.  In  an  action  by  a  freight  conductor  against 
a  railroad  company  tor  personal  injuries,  the 
conrt  charged  that  if,  prior  to  the  injury,  it 
was  the  custom  of  defendant's  conductors  to 
sleep  in  their  cabooses,  as  plaintiff  was  doing 
when  injured,  and  the  caboose  was  violently 
run  into  by  an  engine,  and  that  such  collision 
injured  plaintiff,  and  that  defendant's  serv- 
ants were  guilty  of  negligence  in  striking  piain- 
tifiTs  caboose,  and  such  negligence  was  the 
proximate  cause  of  plaintiff's  injury,  and  the 
plaintiff  was  not  guilty  of  negligence,  they 
should  find  for  plaintiff.  Beld  not  erroneous,  as 
on  the  weight  of  evidence. 

3.  A  freight  conductor,  in  sleeping  in  his 
caboose  while  awaiting  orders  in  the  freight- 
yard,  does  not  assume  the  risk  of  the  caboose 
being  negligently  run  into  by  switch  engines, 
though  sucD  occurrences  had  taken  place  be- 
fore. 

Appeal  from  District  Court,  Hunt  Connty; 
H.  C.  Connor,  Judge. 

Action  by  Lee  McDowell  against  the  St 
Louis  Southwestern  Railway  Company  of 
Texas.  From  a  judgment  for  plaintiff,  de- 
fendant appeala    Affirmed. 

E.  B.  Perkins  and  Perkins  &  Craddock,  for 
appellant.    Looney  &  Clark,  for  appellee. 

BOOKHOUT,  J.  This  is  a  suit  for  dam- 
ages instituted  by  appellee  against  appellant 
in  the  district  court  of  Hunt  county,  Tex., 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  received  on  the  night  of 
December  31,  1001.  In  his  petition,  appellee 
alleges  that  on  said  date  he  was  employed  by 
appellant  as  a  freight  conductor,  and,  with 
its  knowledge  and  consent  was  sleeping  in 
a  caboose  in  the  yarda  at  Texarkana,  when  a 
switch  engine  or  some  other  train  ran  Into 

•Rehearing  denied  April  K,  1903,  and  writ  of  error 
denied  by  Supreme  Court. 
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tbe  caboose,  throwing  appellee  against  the 
walls  of  same,  thereby  seriously  and  perma- 
nently injuring  him.  Appellant  answered  by 
general  denial,  and  special  answer  that,  tf 
appellee  was  sleeping  In  said  caboose,  It  was 
without  the  knowledge  or  consent  of  appel- 
lant, and  that  he  assumed  the  risk  of  going 
to  sleep  In  said  caboose.  A  trial  by  Jury  re- 
sulted In  a  Judgment  for  appellee  for  $1,625, 
and,  a  motion  for  new  trial  being  overruled, 
appellant  In  due  time  and  proper  form  per- 
fected Its  appeal. 

Conclusions  of  Fact 

Appellee,  Lee  McDowell,  was  a  conductor 
on  a  freight  train  belonging  to  and  operated 
by  appellant  between  the  towns  of  Com- 
merce, in  Hunt  county,  and  Tezarkana,  In 
Bowie  county.  His  usual  run  was  from 
Commerce  to  Texarkana,  at  which  place  he 
would  await  orders  from  the  company  as  to 
tbe  time  of  his  return  to  Commerce.  It  was 
usual  and  customary  for  freight  conductors 
and  brakemen,  while  aiyaltlng  orders  at  Tex- 
arkana, to  sleep  In  the  caboose  of  their  train, 
and  for  this  purpose  they  carried  blankets, 
etc.  The  company  had  knowledge  of  this 
custom.  On  the  30th  day  of  December,  1901, 
appellee  left  Commerce  as  conductor  In 
charge  of  one  of  appellant's  freight  trains 
for  Tezarkana.  He  arrived  In  Tezarkana  on 
that  day,  and  turned  his  train  over  to  the 
yard  master,  and  registered  at  the  office  of 
the  company,  showing  where  he  could  be 
found.  He  slept  that  night  in  the  caboose, 
and  remained  there  during  the  next  day 
awaiting  orders.  On  the  night  of  December 
'SI,  1901,  while  sleeping  In  his  caboose  and 
awaiting  orders,  tbe  caboose  was  run  Into 
by  appellant's  switch  train,  and  given  an  un- 
usual and  extraordinary  knock  or  Jolt,  caus- 
ing appellee  to  be  thrown  against  the  car, 
whereby  he  was  Injured  In  the  heaa,  back  of 
the  neck,  and  in  the  muscles  of  his  back,  and 
sustained  damages  in  the  amount  found  by 
the  Jury.  The  agents  of  appellant  were  neg- 
ligent in  operating  said  switch  engine,  for 
which  negligence  the  appellant  is  responsible. 
Tbe  appellee  did  not  assume  the  risk  result- 
ing from  the  negligent  operation  by  appel- 
lant's agents  of  Its  switch  engine. 

Conclusions  of  Law. 

1.  It  Is  contended  that  the  trial  court  erred 
in  overruling  appellant's  exception  to  the  fol- 
lowing questions  proxwunded  to  the  plaintiff: 
"You  have  described  the  duties  of  conductor 
and  brakeman,  and  that  It  was  necessary  for 
him  to  go  through  the  train  and  go  forward. 
State  whether  or  not,  In  your  present  condi- 
tion, you  can  do  that?"  To  which  question 
the  witness,  after  the  court  had  overruled 
tbe  objection,  answered:  "I  do  not  feel  that 
I  would  be  strong  enough.  I  would  not  risk 
going  from  the  caboose  to  the  engine  over 
twenty  cars  at  any  rate  of  speed.  If  stand- 
ing still,  all  right,  but  not  moving  in  tbe 
wind.    If  I  should  happen  to  step  from  one 


to  another,  and  my  back  would  happen  to 
catch,  as  It  has  done,  I  would  go  down  be- 
tween the  cars."  Also  the  question:  "How 
long  since  you  did  any  reading  of  any  con- 
sequence?" Answer:  "I  do  not  remember. 
I  cannot  recall  to  mind  bow  long  since  I  have 
had  a  book  in  my  hand  to  read  at  all.  It 
has  been  quite  a  while— say  three  months— 
since  I  have  read  anything  more  than  a  sign 
on  a  store.  I  have  not  had  a  i>aper  In  my 
hand— never  try  to  read  a  paper."  Thereup- 
on his  attorney  asked  him  the  following 
question:  "Because,  for  what  reason?"  Xo 
which  said  last-named  question  the  defend- 
ant objected.  The  objection  was  overruled, 
and  the  plaintiff  answered:  "The  last  time 
I  tried  to  read  a  paper,  the  letters  all  run 
together  otter  reading  two  or  three  words. 
My  eyes  would  sHng  and  burn,  and  the  let- 
ters all  seemed  to  go  together.  I  have  aban- 
doned reading  on  that  account."  Also  tbe 
following  question  and  answer:  "As  to  your 
ability  at  this  time  to  distinguish  colors- 
bow  long  since  you  were  examining  cata- 
logues with  different  colored  leaves?"  To 
which  the  plaintiff  replied  as  follows:  "How 
long  since  I  examined  any  of  them?"  There- 
upon his  attorney  replied  as  follows:  "Xes." 
"As  I  told  you  a  while  ago,  I  have  not  been 
making  out  orders  lately."  Thereupon  his 
attorney  asked  him  to  state  why,  to  which 
the  defendant  objected.  The  objection  was 
overruled,  and  the  plaintiff  answered:  "My 
reason  for  not  making  out  my  orders  Is  be- 
cause I  could  not  tell  the  different  colored 
sheets.  I  could  not  get  the  benefit  of  the 
special  prices  on  the  yellow  sheets."  The 
objection  to  each  of  the  above  questions  was 
ttaat  it  called  for  the  opinion  and  conclusion 
of  the  witness.  There  was  no  error  In  over- 
ruling said  objections  and  admitting  the  evi- 
dence. The  same  was  admissible  as  tending 
to  prove  Independent  facts.  The  plaintiff 
had  testified  fully  as  to  the  duties  and  re- 
quirements of  a  freight  conductor,  the  man- 
ner In  which  he  was  injured,  the  character 
and  extent  of  his  injuries,  and  the  effect  of 
the  same  upon  his  eyesight  and  locomotion. 
He  was  exi)erienced  in  the  business  of  hand- 
ling freight  trains,  and  with  the  duties  of  a 
freight  conductor. 

2.  It  Is  Insisted  that  the  court  erred  in  in- 
structing the  Jury  as  follows:  "If  you  be- 
lieve from  the  evidence  that  on  and  prior  to 
December  31,  1001,  it  was  the  custom  of  de- 
fendant's freight-train  conductors  to  sleep  In 
the  caboose  while  waiting  in  Texarkana 
overnight;  and  if  you  believe  that  such  was 
the  custom  of  the  plaintiff;  and  if  yon  be- 
lieve such  custom,  if  any,  was  known  to,  and 
acquiesced  in  by,  defendant;  and  if  you  be- 
lieve from  the  evidence  that  on  the  night  of 
December  31,  1901,  the  plaintiff  was  In  tbe 
employment  of  defendant  as  freight  conduct- 
or; and  if  yon  believe  on  said  night  the 
plaintiff  was  waiting  over  In  Texarkana  un- 
der the  orders  of  defendant;  and  if  you  be- 
lieve on  said  night  the  plaintiff  was  sleeping 
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In  bla  caboose  on  the  Biding  In  the  yards  of 
the  defendant;  and  It  you  believe,  while  bo 
sleeping,  if  he  was,  his  caboose  was  violent- 
ly ran  Into  and  collided  by  some  train,  en- 
gine, or  cars  under  the  control  of  defendant; 
and  if  you  believe  such  collision,  if  there  was 
such,  threw  the  plalntitf  against  said  caboose 
and  Injured  him  as  alleged  by  the  plaintiff; 
and  If  you  believe  that  the  servants  of  the 
defendant  were  guilty  of  negligence,  as  that 
is  above  defined,  in  striking  the  plaiiitifTB 
caboose,  if  you  And  they  did;  and  if  you  be- 
lieve such  negligence.  If  any,  was  the  direct 
and  proximate  cause  of  plaintiff's  Injuries, 
if  any;  and  If  you  believe  that  the  plaintiff. 
In  sleeping  In  his  caboose.  If  he  was,  was  not 
guilty  of  negligence— then  and  In  that  event 
you  will  find  for  the  plaintiff.  But  if  you 
believe  from  the  evidence  that  It  was  not  the 
custom  of  the  plaintiff  and  other  such  em- 
ploye of  the  defendant  to  sleep  in  their  ca- 
booses; or  if  yon  believe  there  was  such  cus- 
tom, but  the  same  was  not  known  to  and  ac- 
quiesced in  by  the  defendant;  or  If  you  be- 
lieve that  the  plaintiff's  injuries.  If  any,  wo-e 
caused  by  the  usual  and  ordinary  operation 
of  the  engines  and  trains  In  defendant's 
yards;  or  If  you  believe  that  the  plaintiff 
was  guilty  of  negligence,  as  hereinbefore  de- 
scribed, in  sleeping  in  his  caboose— then.  In 
either  event,  you  will  find  for  the  defend- 
ant." The  contention  is  that  the  above 
charge  Is  upon  the  weight  of  evidence.  This 
contention  is  not  tenable.  The  charge  group- 
ed the  facts  alleged,  and  left  It  for  the  Jury 
to  determine  whether  the  evidence  supported 
the  same,  and  whether  they  constituted  neg- 
ligence on  the  part  of  the  railway  company. 
3.  It  Is  contended  that  the  court  erred  In 
refusing  the  following  special  charge  re- 
quested by  the  defendant:  "The  servant  not 
only  assumes  the  ordinary  and  natural  risk 
of  danger  incident  to  his  employment,  but, 
In  addition  thereto,  he  assumes  all  other  open 
and  obvious  risks,  and  all  others  that  are 
known  to  him.  If,  therefore,  you  believe 
from  the  evidence  that  defendant's  servants 
engaged  In  switching  in  the  yards  at  Texar- 
kana  would  at  times  strike  the  cars  and  ca- 
booses with  extraordinary  force  or  in  a  neg- 
ligent manner,  and  if  you  further  believe 
that  the  plaintiff  knew  that  this  was  the 
case,  then  and  in  that  event  he  assumed  all 
risk  of  danger  to  so  doing,  and  would  not  be 
entitled  to  recover,  and  you  will  return  a 
verdict  for  the  defendant."  It  Is  insisted  by 
appellant  that  appellee  voluntarily  chose  to 
sleep  In  the  caboose,  knowing  that  it  would 
be  struck  by  other  cars  in  switching,  and 
that  in  BO  doing  he  assumed  all  risk  of  going 
to  sleep  in  a  dangerous  place.  Appellee,  in 
voluntarily  going  to  sleep  in  his  caboose,  as- 
sumed all  the  usual  and  ordinary  risks  inci- 
dent thereto,  but  he  did  not  assume  any  ex- 
traordinary risk  arising  from  the  negligence 
of  the  railway  company.  The  testimony 
showB  that  a  switch  engine  handled  with  or- 
dinary care,  as  it  usually  was,  coming  in  con- 


tact with  a  caboose,  would  not  affect  persons 
Bleeping  in  Buch  caboose.  The  evidence  fur- 
ther shows  that  the  switch  engine  which  was 
doing  the  switching,  and  which  came  In  con- 
tact with  and  struck  the  caboose  In  which 
appellee  was  sleeping,  was  not  handled  with 
ordinary  care  or  in  the  usual  way,  in  that  it 
struck  against  such  caboose  with  unusual 
and  extraordinary  force,  thereby  injuring  the 
appellee.  The  appellee  did  not  assume  the 
risk  resulting  from  such  negligent  handling 
by  appellant  of  Its  switch  engine.  It  Is 
shown  that  the  appellee  was  sleeping  in  his 
caboose  with  the  knowledge  and  acquies- 
cence of  the  appellant  company. 

We  conclude  that  there  is  no  error  pre- 
sented In  appellant's  brief,  and  that  the  Judg- 
ment should  be  affirmed.    Affirmed. 


ST.  LOUIS  SOUTHWESTERN  ET.  CO,  OF 
TEXAS  V.  HUGHEa* 

(Court  of  Civil  Appeals  of  Texas.    AprQ  1, 
1003.) 

HMINKNT  DOMAIN-CONDEMNATION  PROCEBD- 
INOS  —  KVIDBNCB  —  VALUE  OF  PROPERTY- 
MEASURE  OP  VALUE— APPBAlr-WAIVBD  OB- 
JECTIONS—INSTRUCTIONS. 

1.  An  objection  to  evideuce  not  taken  on  trial 
will  not  be  considered  on  appeal. 

2.  Evidence  admitted,  in  condemnation  pro- 
ceedings, of  the  Bale  price  of  other  lands,  was 
not  open  to  the  objection  of  irrelevancy  and  im- 
materiality "because  the  market  value  of  this 
property  was  at  issue,  and  not  what  other  prop- 
erty sold  for." 

3.  In  proceedings  to  condemn  land  near  a 
city,  where  testimony  had  been  introduced 
showing  a  reasonable  probability  of  the  de- 
velopment of  the  region  by  extension  of  a  car 
line,  evidence  as  to  its  probable  character  and 
condition  as  high-class  suburban  property  was 
admissible. 

4.  The  measure  of  damages  in  condemnation 
proceedings  by  a  railroad  is  the  diminntion  in 
the  value  of  the  property  resnltinK  &om  the  con- 
struction and  operation  of  the  railroad,  to  be  de- 
termined by  ascertaining  the  difference  between 
the  market  value  of  the  property  Just  before  and 
Just  after  the  construction  of  the  road. 

5.  Where  a  charge  embraced  a  correct  rule 
of  law  in  general  terms,  if  more  particular  in- 
structions were  desired  by  a  party  he  should 
have  requested  them. 

6.  The  erroneous  admission  of  testimony 
should  not  work  a  reversal  where  substantially 
the  same  testimony  was  allowed  to  be  intro- 
duced without  objection. 

Appeal  from  Dallas  County  Court;  Ed  S. 
Lauderdale,  Judge. 

Condemnation  proceedings  by  the  St  Louis 
Southwestern  Hallway  Company  of  Texas 
against  W.  E  Hughes.  Judgment  rendered, 
and  plaintiff  appeals.    Affirmed. 

Bonner  &  Oilbert,  for  appellant  Coke  & 
Coke,  for  appellee. 

JAMES,  O.  J.  Appellant  Institated  this 
proceeding  to  condemn  a  right  of  way  across 
two  tracts  of  land  belonging  to  appellee  near 
Dallas. 

*Wrlt  of  error  dlsmlned  by  Supreme  Court  for 
want  of  Jurisdiction. 
T  4.  Sea  Eminent  Domain,  vol.  18,  C«nt.  Die.  (  XO. 
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The  proposition  under  appellant's  first  as- 
signment of  error  is:  "Tbe  value  of  other 
lands,  or  what  other  lands  sold  for,  cannot 
be  taken  Into  consideration  In  arriving  at  the 
market  value  of  the  land  In  controversy." 
We  have  had  this  question  under  considera- 
tion, and  It  Is  discussed  at  length  In  Sullivan 
v.  Ry.  Co.  (Tex.  Civ.  App.)  68  S.  W.  747, 
-which  we  need  not  repeat  The  testimony, 
-we  think,  did  not  relate  to  a  period  so  remote 
as  to  render  It  clearly  Improper.  But  If  It 
did,  this  was  not  the  objection  made  at  the 
trial.  The  objection  was  that  the  evidence 
was  Irrelevant  and  Immaterial  because  the 
market  value  of  this  property  Is  at  Issue,  and 
not  what  other  property  was  sold  for.  This 
precise  objection  Is  all  we  should  consider, 
and  It  was  not  well  taken. 

Under  the  second  assignment  we  have  this 
proposition:  "The  market  value  of  the  land 
In  the  shape  It  was  when  taken  Is  the  true 
measure  of  damages.  Its  value  must  be  con- ' 
sldered  In  the  aggregate,  and  not  what  It 
would  be  if  divided  Into  lots  and  blocks,  and 
large  sums  of  money  spent  thereon."  The 
soundness  of  this  proposition  will  not  be  dis- 
puted. It  Is,  however,  presented  in  the  fol- 
lowing connection:  Certain  witnesses  were 
asked  this  question,  "Do  you  know  of  any 
reason  why  It  would  be  dlflScult  or  specially 
inaccessible  to  run  a  street  car  here  or  run 
electric  lights  or  gas  or  any  other  city  util- 
ity:" Answer,  "None  at  all."  "You  say  this 
property  is  valuable  as  suburban  property. 
Is  that  capable  of  being  made  a  high-class 
■nburban  property?"  Answer,  "Yes,  sir."  To 
each  of  which  questions  objection  was  made 
by  appellant  because  "It  Is  not  a  question  of 
what  the  property  Is  capable  of  being  made 
into— what  It  Is  capable  of  producing  in  the 
future— but  it  Is  the  market  value  of  the  prop- 
erty at  the  time  of  the  taking  that  should  be 
Inquired  about.  To  Indulge  in  speculation  as 
to  what  might  be  In  the  future,  and  what 
might  afTect  the  value  of  It  In  the  future,  Is 
Inadmissible."  It  must  be  seen  at  once  that 
tbe  proposition  relied  on  Is  not  entirely  ap- 
plicable to  the  testimony  stated  In  the  bill  of 
exceptions.  The  testimony  related  to  the 
capabilities  or  adaptability  of  the  property  in 
view  of  its  situation  and  conditions.  At 
least  one  witness— Martin— for  plaintlfF  tes- 
tified with  reference  to  the  property  as  subur- 
ban residence  property  In  all  aspects,  showing 
Its  advantages  and  disadvantnges  (chiefly  dis- 
advantages). He  testified  that  there  is  no 
good  reason  why  a  car  line  should  not  be  run 
out  there,  and  he  thought  the  people  ought  to 
get  it.  "I  see  that  they  now  have  a  very 
flattering  prospect  for  getting  it  •  •  * 
The  appearances  look  like  they  are  about  to 
get  it  now."  Testimony  of  this  character,' 
showing  a  reasonable  probability  of  develop- 
ment In  that  direction,  being  Introduced,  the 
evidence  objected  to  was  admissible.  Ry.  v. 
Bnrger  (Tex.  (3Iv.  App.)  45  S.  W.  613;  Sulli- 
van V.  Ry.  (Tex.  Clv.  App.)  68  S.  W.  746. 

The  sixth  assignment  objects  to  the  charge 
73  S.W.-62 


wherein  tbe  court  stated  that  the  diminution 
of  the  value  of  the  remaining  portion  of  the 
land  would  be  the  measure  of  damages,  for 
the  reason,  as  appellant  puts  It,  "the  differ- 
ence In  the  market  value  of  the  balance  of 
the  land  just  before  and  just  after  the  con- 
struction of  the  railway  would  be  the  meas- 
ure." The  precise  language  of  the  paragraph 
complained  of  Is  as  follows:  "You  will  con- 
sider the  Injuries,  if  any,  and  also  the  ben- 
efits. If  any,  sustained  or  received  by  the  de- 
fendant as  to  the  remaining  portion  of  his 
land.  You  will  determine  whether  such  re- 
maining portion  Is  Increased  or  diminished  in 
value  by  the  construction  and  operation  of 
the  railway,  and,  if  you  find  from  the  evi- 
dence that  the  remainder  of  defendant's  land 
is  diminished  in  value  by  the  construction 
and  operation  of  plaintiff's  railway,  then  the 
amount  of  such  diminution  in  value  will  be 
the  measure  of  damages  as  to  the  remaining 
property."  The  charge  announced  in  gen- 
eral terms  the  correct  rule  as  stated  in  Ry.  v. 
Eddings  (Tex.  OIv.  App.)  70  S.  W.  98:  The 
measure  of  damages  is  the  diminution  of  the 
value  of  the  property  resulting  from  the  con- 
struction and  operation  of  the  railroad,  to 
be  determined  by  ascertaining  the  difference 
between  the  market  value  of  the  property 
just  before  the  construction  of  the  railroad 
and  its  value  just  after  such  construction.  If 
appellant  desired  the  more  particular  Instruc- 
tion on  this  subject,  It  should  have  requested 
it  It  made  no  requests  whatever,  and  we 
must  take  it  that  appellant  was  more  satis- 
fled  at  the  time  with  the  general  declaration 
of  the  rule. 
Affirmed. 

On  Motion  for  Rehearing. 
(April  29,  1903.) 

The  motion  insists  that  we  erred  in  not  sus- 
taining the  second  assignment  of  error.  We 
think  the  testimony  complained  of  was  ad- 
missible under  the  rule  recognized  In  Sulli- 
van V.  Ry.  (Tex.  Civ.  App.)  68  S.  W.  745,  and 
Ry.  V.  Burger  (Tex.  Civ.  App.)  45  S.  W.  613. 
A  special  reason  why  the  testimony,  even  If 
Improper,  should  not  cause  a  reversal  is  that 
substantially  tbe  same  testimony  was  allow- 
ed to  be  Introduced  without  objection.  One 
answer  complained  of  Is:  "This  property  is 
capable  of  being  made  a  high-class  suburban 
property."  Substantially  the  same  testimony 
by  a  number  of  other  witnesses  than  those 
named  in  the  bill  of  exceptions  was  given 
without  any  objection. 

The  other  answer  is;  "We  know  of  no 
reason  why  it  would  be  dl£BcuIt  or  specially 
inaccessible  to  run  a  street  car  here,  or  run 
electric  lights  or  gas  or  any  other  public 
utility."  Other  witnesses  testified  to  this 
also  without  objection,  notably  the  witness 
Jackson,  who  stated:  "I  don't  know  that 
there  is  any  Insuperable  obstacle  to  carry 
them  (gas  and  electricity)  that  far.  Mr. 
Hughes  may  have  electric  lights,  telephones 
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and  everything  else  they  have  got  In  town. 
I  suppose  there  would  not  be  much  use  for 
gas  and  electric  lights  there  In  that  300  acres 
for  one  man,  but  If  there  Is  a  demand  for  It, 
a  person  could  have  that  very  easily  there." 
And  the  witness  Martin  testified  without  ob- 
jection as  stated  in  the  original  opinion. 
Motion  overruled. 


TRAVELERS*  INS.  CO.  v.  JONES.* 

(Court  of  Civil  Appeals  of  Texas.    March  28, 

1903.) 

INSURANCE— COMPLETION  OP  CONTRACT— RE- 
SCISSION—REFUSAX.  OF  OFFER— DEATH  OF 
INSURED— EFFECT  ON  POLICY— ESTOPPEL. 

1.  The  execution  and  delivery  of  a  policy  by 
an  insurance  company  in  accordance  with  a 
written  application  evideuces  a  completed  trans-< 
action,  and  constitutes  a  contract  between  the 
parties. 

2.  In  order  to  set  aside  a  contract  on  the 
ground  of  mistalie.  the  mistake  most  have 
been  mutual,  and  the  party  must  seek  relief, 
without  delay,  upon  discovering  it 

3.  Where  an  insurance  policy  provided  that 
■  insured   should   leave   with   his  employer   each 

month  sufficient  funds  to  meet  the  premiums 
thereon,  and  insured  wrote  to  insurer,  offering 
to  rescind  the  contract,  but  insurer  neverthe- 
less sent  in  its  claim  for  the  premium  to  in- 
sured's employer,  such  actiou  on  its  part  was 
a   rejection   of   insured's  offer  of  rescission. 

4.  Death  of  insured  revokes  all  offers  of  can- 
cellation made  by  him  prior  to  his  death,  and 
not  accepted  by  insurer  prior  thereto. 

5.  Where  an  insurance  company,  in  pursu- 
ance to  the  terms  of  a  policy,  sent  in  its  claim 
for  a  premium  to  insured's  employer,  and,  be- 
fore its  payment  insured,  who  had  requested  a 
cancellation,  died,  the  rights  of  the  parties  hav- 
ing then  become  fixed,  the  insurance  company 
could  not  alter  them,  and  accept  insured's  of- 
fer of  caucellation,  by  withdrawing  its  claim  on 
his  wages. 

6.  PiaintifTs  husband  took  out  an  accident 
policy  which  provided  that  insured  should  leave 
with  his  employer  sufficient  funds  earned  in 
the  preceding  month  to  pay  premium  install- 
ments. Insured,  shortly  after  receiving  the  pol- 
icy, sent  it  to  defendant's  state  agent,  asking 
that  it  be  cauceled.  This  the  agent  refused  to 
do,  and  sent  in  a  claim  to  his  employer  for  a 
premium  thereon.  Before  payment  of  the  same. 
Insured  was  killed,  and  defendant  thereupon 
wired  the  paymaster  to  return  to  it  the  oMer 
for  the  premium,  which  was  done.  Plaintiff  re- 
ceived the  full  amount  of  wages  earned  by  her 
husbaud  for  that  month.  It  was  not  shown 
that  plaintiff  knew  that  defendant's  agent  had 
not  canceled  the  policy,  or  that  she  knew  that 
defendant  had  sent  in  its  order  to  the  pay- 
master for  the  first  installment  of  premiums. 
Held,  that  plaintiff  was  uot  estopped,  by  her 
conduct  in  receiving  her  husband's  wages,  from 
enforcing  collection  of  the  policy. 

Appeal  from  District  Court,  Hunt  County; 
H.  C.  Connor,  Judge. 

Action  by  Minnie  Jones  against  the  Tray- 
elers'  Insurance  Company.  From  a  Judgment 
for  plaintitr,  defendant  appeals.    Affirmed. 

Bomar  &  Bomar,  for  appellant  Bennett  ft 
Jones  and  Maurice  E  Locke,  for  appellee. 

BOOKHOUT,  J.  This  suit  was  filed  in  the 
district  court  of  Hunt  county  on  the  25th 
day  of  July,  1902,  by  appellee,  to  recover 

•Rehearing  denied  April  16,  1903,  and  mil  o(  error 
dsnlcd  by  Supreme  Court. 


against  the  Travelers'  Insnrance  Company 
the  sum  of  $2,000,  the  amount  of  an  acci- 
dent Insurance  p<dlcy  issued  by  said  insurance 
company  to  W.  W.  Jones,  the  hnsband  of 
plalntltr.  A  trial  resulted  In  a  verdict  and 
Judgment  for  plaintiff,  and  the  defendant 
company  appealed. 

Conclusions  of  Fact 

On  July  29,  1901,  W.  W.  Jones,  who  was 
In  the  employ  of  the  Missouri,  Kansas  &  Tex- 
as Railway  Company  of  Texas  as  car  repair- 
er, executed  and  delivered  to  the  Travelers' 
Insurance  Company,  through  Its  special 
agent,  J.  J.  Farley,  a  written  and  printed 
application  for  an  accident  Insurance  policy 
in  the  amount  of  $2,000  In  case  of  accidental 
death.  The  application  was  accepted  by  said 
special  agent,  and  on  July  30, 1901,  said  com- 
pany, through  said  agent,  in  consideration  of 
a  premium  of  S25,  executed  and  delivered  to 
said  W.  W.  Jones  its  policy  of  Insurance  In 
accordance  with  said  application.  By  the 
terms  of  the  policy,  the  premium  was  to  be 
paid  in  separate  consecutive  periods  of  two. 
two,  three,  and  five  months,  in  the  sum  of 
$6.25  for  each  payment  each  to  only  apply 
to  Its  corresponding  Insurance  period,  and, 
further,  said  Jones  was  to  leave  in  the  hands 
of  the  paymaster  of  the  said  railway  company 
sufficient  funds  earned  in  the  preceding 
month  to  pay  said  installments  of  premium; 
and  it  was  provided  that  In  case  the  assured 
should  fail  to  leave  in  the  hands  of  the  pay- 
master any  of  the  premium  as  it  should  fait 
due,  the  x)olicy  should  be  void  in  the  case  of 
the  premium  for  the  first  period  and  in  case 
of  the  premium  for  any  later  period  the  pol- 
icy should  terminate  with  the  period  for 
which  the  next  preceding  premium  should 
have  been  paid.  After  receiving  the  policy 
on  July  30,  1901,  Jones  wrote  a  letter,  and 
sent  same,  with  the  policy  inclosed,  by  mall, 
to  John  L.  Way,  defendant's  state  agent  for 
Texas,  at  St  Louis,  Mo.,  in  which  letter  he 
stated  that  It  would  be  Impossible  for  him  to 
pay  the  premium  stipulated  In  the  policy,  and 
for  this  reason  he  returned  the  policy,  and 
requested  said  agent  to  cancel  the  applica- 
tion therefor.  On  the  same  day  he  wrote  and 
mailed  a  letter  to  the  defendant  company, 
at  Its  home  office.  In  Hartford,  Conn.,  stating 
that  a  policy  had  been  written,  but  that  he 
found  it  would  be  impossible  to  pay  the  as- 
sessment, and  asking  the  company  to  cancel 
the  application  for  insurance.  On  August  9, 
1901,  defendant's  state  agent,  John  L.  Way. 
wrote  to  W.  W.  Jones  a  letter,  which  was 
duly  received  by  Jones,  In  substance  as  fol- 
lows: "Replying  to  your  letter  of  the  30th 
■ulto.,  would  say  that  the  enclosed  Accident 
Policy  #1148085  was  written  for  yon  on  July 
30th,  and  was  placed  In  full  force  and  effect 
on  that  date.  It  Is  therefore  too  late  for  me 
to  interfere  In  the  arrangement  made  at  that 
time,  and  I  trust  that  you  will  be  able  to  meet 
the  payments  of  the  premium  as  they  become 
due.  The  insurance  was  issued  in  the  best 
of  faith  p"''  ♦hA  (!ompany,^pecta  to  do  Its 
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part  In  every  parttcnlar.  Tbe  contract  la  a 
most  liberal  one,  and  yoa  are  permitted  to 
pay  for  the  protection  which  It  affords  In  in- 
stallments, thereby  making  It  most  conven- 
ient for  you.  The  contract  la  Identical  with 
that  carried  by  a  great  number  of  men  en- 
gaged In  the  same  occupation  that  you  are, 
and  I  have  beard  no  complaints  from  any 
source."  In  this  letter  he  returned  the  policy 
to  Jones.  On  August  12, 1901,  Jones  replied: 
"Mr.  Jno.  h.  Way,  St.  Louis,  Mo.  Sir:  Yours 
of  the  9th  to  hand  and  will  state  that  If  your 
terms  are  as  your  agent  stated,  I  am  willing 
to  keep  up  the  policy  #1148085.  He  told  me 
that  it  would  cost  me  |6.25  per  quarter,  that 
is,  16.25  for  Aug.  Sept  and  Oct  Now  if  this 
statement  be  correct,  I  am  willing  to  comply 
with  my  part  of  the  contract  But  after  he 
bad  left  one  of  the  men  Informed  me  that  It 
■was  $6.25  per  month.  Now  if  this  be  the 
case  1  positively  will  not  pay  it  at  all.  As  I 
have  talked  to  some  of  the  best  attorneys  In 
this  place  and  find  out  from  them  that  I  am 
only  bound  to  the  contract  as  I  understood  it 
and  I  have  witnesses  to  prove  that  quarterly 
was  the  space  of  time  mentioned  all  the  way 
through,  but  I  find  now  after  you  have  re- 
turned the  policy,  Sept  20,  $6.25;  Oct  20, 
$6.25;  Nov.  20,  $6.25,  Dec.  20,  $6.25  written 
on  the  sealing  part  of  the  envelope.  Now  Mr. 
Way,  I  proi)o8e  to  be  a  gentleman  In  every 
respect  and  pay  all  honest  debts  but  positive- 
ly refuse  to  pay  $6.26  per  month  for  the  mon- 
ey I  am  laboring  for  now  is  really  not  mine 
as  1  owed  it  long  before  I  heard  of  your  ro.b- 
blng  business  and  expect  for  my  money  to 
go  for  honest  debts.  I  wrote  the  Ins.  Co.  at 
Hartford  the  same  time  I  wrote  you.  I  will 
return  the  policy  again  and  if  you  make  your 
agents  word  good  I  will  make  mine  good  to 
pay  $6.25  for  Aug.,  Sept  &  Oct,  and  in  case 
such  thing  be  the  case  you  may  return  the 
policy,  otherwise,  you  may  bum  It  for  I  have 
DO  use  whatever  for  it.  There  Is  no  law  In 
this  Union  to  force  a  laboring  man  to  give 
up  his  hard  earnings  to  any  such  business  as 
you  represent  Hoping  you  will  bum  the 
policy  and  s^  nothing  more  about  It,  I  am 
Yours  for  Business,  W.  W.  Jones."  At  the 
end  of  this  letter  was  the  following  state- 
ment: "Mr.  Jno.  L.  Way:  This  Is  to  certify 
that  I  heard  the  agreement  between  your 
agent  and  Mr.  Jones  that  he  was  to  pay  $6.25 
per  quarter.  [Signed]  R.  Walter  Anderson." 
This  letter,  with  the  policy,  was  received  In 
due  course  of  mail  at  St.  Louis,  Mo.,  by  de- 
fendant's state  agent  After  Its  receipt,  and 
on  or  about  August  20,  1901,  said  state  agent 
sent  to  the  auditor  of  the  Missouri,  Kansas 
&  Texas  Railway  Company  of  Texas,  at  Dal- 
las, Tex.,  his  "deduction  list"  showing  the 
amounts  which  tbe  paymaster  of  the  railway 
company  was  requested  to  deduct  from  the 
wages  of  the  railway  company's  employes  for 
that  month,  to  pay  the  defendant  for  pre- 
mlnms.  In  pursuance  of  orders  received  from 
such  employee.  Jones'  Vages  for  the  mouth 
of  August  were  payable  by  the  railway  com- 


pany on  September  20,  1901,  according  to  tbe 
custom  of  the  company.  The  Insurance  com- 
pany, among  other  deductions,  requested  said 
railway  company  to  deduct  the  sum  of  $6.25 
from  the  August  wages  of  W.  W.  Jones,  and 
pay  the  same  to  it  as  a  premium  on  policy 
No.  1,148,085,  being  the  policy  sued  on.  On 
August  24,  1901,  after  being  informed  of  the 
death  of  W.  W.  Jones,  said  state  agent  tele- 
graphed said  railway  company,  requesting  It 
to  return  said  order,  which  was  done  by  the 
railway  company.  On  August  17,  1901,  W. 
W.  Jones,  while  pursuing  his  occupation  of 
car  repairer, '  met  with  an  accident  and  sus- 
tained Injuries  while  working  underneath  a 
standing  car.  Such  injuries  were  caused  by 
one  of  the  railway  company's  trains  being 
propelled  against  the  car  under  which  Jones 
was  working,  causing  the  same  to  run  over 
him,  crashing  and  mangling  him,  from 
which  Injuries  he  Immediately  died.  His  in- 
juries were  external,  violent  and  accidental, 
and  not  Intended  by  said  Jones  or  the  per- 
sons operating  and  directing  said  train,  and. 
Independent  of  all  other  causes,  produced  tbe 
death  of  said  Jones. 

Conclusions  of  Law. 

The  execution  and  delivery  of  tbe  policy 
by  the  Insurance  company  in  accordance  with 
the  written  application  evidence  a  completed 
transaction,  and  constitute  a  contract  be- 
tween the  parties.  In  order  to  have  the  con- 
tract set  aside  on  the  ground  of  mistake,  the 
mistake  must  have  been  mutual,  and  the 
party  must  seek  relief,  without  delay,  upon 
discovering  it  When  W.  W.  Jones  wrote 
the  letter  of  July  SO,  1001,  he  did  not  claim 
that  there  was  any  mistake  in  the  face  of  the 
policy,  relating  to  the  time  of  payment  of 
the  premiums.  No  complaint  was  made  by 
him  prior  to  the  letter  of  August  12,  1901. 
By  the  terms  of  that  letter,  Jones  seems  to 
have  been  under  the  Impression  that  the 
policy  required  the  payment  of  $6.25  per 
month  premium.  He  admits  that  he  was  to 
make  four  payments,  of  $6.25  each.  The 
policy  did  not  require  him  to  pay  $6.25  each 
month  the  same  was  In  force.  It  did  re- 
quire him  to  pay  $6.25  in  four  payments- 
each  In  two,  two,  three,  and  five  montbs. 
It  is  not  believed  that,  had  Jones'  conten- 
tion been  true,  and  bad  there  been  a  mistake 
In  the  policy.  In  not  making  the  payments 
become  due  quarterly,  such  mistake,  In  tbe 
absence  of  fraud,  would  have  entitled  him  to 
a  rescission  of  the  contract  The  mistake 
was  not  mutual.  Grymes  v.  Sanders,  93  U. 
S.  65,  23  L.  Ed.  798;  2  Pomeroy's  Eq.  f  856. 
There  was  no  mistake  on  the  part  of  the  In- 
surance company.  The  policy  was  In  ac- 
cordance with  the  application.  There  was 
no  pleading  on  the  part  of  either  party  al- 
leging fraud  \n  the  making  of  the  contract, 
and  no  fraud  Is  shown  by  the  record.  It  Is 
true  that  the  company  could  have,  had  It  so 
desired,  accepted  the  terms  offered  by  Mr. 
Jones  In  his  letter  of  August  12th,  and  can- 
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celed  the  contract,  bat  It  did  not  do  so.  Aft- 
er the  receipt  of  the  letter,  It  sent  to  the 
anditor  of  the  railway  company  for  which 
Jones  was  working  an  order  on  that  com- 
pany for  the  purpose  of  having  It  paid  as  the 
first  Installment  of  premium  of  $6.25  out  of 
Jones'  wages  for  that  month.  This  action 
was  in  accordance  with  the  terms  of  the  poli- 
cy. In  so  doing,  the  company  rejected  the 
offer  of  Jones  to  rescind  the  contract.  Jones 
died  on  August  17,  1901,  which  revoked  all 
offers  of  cancellation  made  by  him,  and 
which  the  company  had  not  accepted,  prior 
to  bis  death.  When  Jones  died  the  insur- 
ance company  was  insisting  on  the  validity 
of  the  contract.  The  policy  not  having  been 
canceled  during  the  lifetime  of  Jones,  upon 
his  death  the  rights  of  the  appellee  as  bene- 
ficiary thereunder  became  absolute,  and  were 
not  affected  by  the  action  of  the  Insurance 
company  In  wiring  to  the  paymaster  of  the 
railway  company  on  August  24th  to  return 
to  it  the  order  for  $6.25,  and  its  return  by  the 
railway  company.  McAlister  v.  New  Eng- 
land Mut  Life  Ins.  Co.,  101  Mass.  558,  3 
Am.  Rep.  404;  Porter  v.  Mutual  life  Ins. 
Co.,  70  Vt.  504,  41  Atl.  970;  Shields  v.  Equita- 
ble Life  Assurance  Soc,  121  Mich.  690,  80 
N.  W.  793;  New  York  Life  Ins.  Co.  v.  MlUer 
(Tex.  Civ.  App.)  32  S.  W.  550. 

Nor  did  the  fact  that  Mrs.  Jones  thereafter, 
on  September  11, 1901,  received  from  the  rail- 
way company  $24.50,  the  amount  <>t  the 
wages  earned  by  W.  W.  Jones  in  the  month 
of  August,  and  standing  to  Ills  credit  on  the 
books  of  the  company,  amount  to  a  ratifica- 
tion by  her  of  the  cancellation  of  the  policy, 
or  estop  her  from  enforcing  collection  of  the 
same.  Prior  to  that  time  defendant's  agent 
had  recalled  Its  order  from  the  railway  com- 
I)any,  and  had,  in  his  letters  of  September 
9th  and  September  11th,  respectively,  denied 
that  the  policy  was  in  force.  The  record 
does  not  show  that  the  plaintiff  knew  that 
defendant's  agent  had  not  accepted  the  offer 
made  In  Mr.  Jones'  letter  of  August  12th,  and 
canceled  the  policy,  or  that  she  knew  that 
defendant  company  had  sent  its  order  to  the 
paymaster  of  the  railway  company  for  the 
payment  of  the  first  Installment  of  premium 
out  of  the  wages  of  her  husband  for  the 
month  of  August.  The  company,  having  de- 
nied that  the  policy  was  in  force,  and  hav- 
ing withdrawn  its  order  from  the  railway 
company,  could  not  complain  of  the  action 
of  Mrs.  Jones  In  receiving  from  said  railway 
company  said  wages. 

Upon  the  death  of  Jones  the  company  be- 
came Indebted  to  the  appellee  for  the  face  of 
the  policy,  and  It  had  authority  to  collect  the 
premium  due  from  that  sum.  The  plaintiff 
sued  to  recover  the  amount  of  the  policy,  less 
16.25,  the  amount  then  due  for  premium. 
The  Judgment  was  for  this  sum,  with  inter- 
est, attorney's  fees,  etc. 

The  appellant  having  failed  to  point  out 
any  reversible  error,  the  Judgment  is  affirm- 
ed. 


CITY  OF  DALLAS  v.  STRAYER* 

(Court  of  Civil  Appeals  of  Texas.    March  21. 

1903.) 

MUNICIPAL  CORPORATIONS— REPAIR  OF  SI0B- 

WAIrKS— POLICE  POWER— INJURIB8— 

CHARTER  PROVISIONS. 

1.  Lack  of  funds  ou  the  part  of  a  mnnicipal- 
ity  Is  no  justification  for  Its  failore  to  repair 
streets  and  sidewalks. 

2.  A  city  charter  gave  the  city  control  of  its 
sidewalks,  provided  that  the  expense  of  keep- 
ing them  in  repair  should  be  borne  by  the  prop- 
erty owners,  provided  for  a  method  of  enforcing 
the  construction  of  walks  by  resolution,  assess- 
ment, sale,  etc.,  and  that,  if  for  any  reason  the 
city  should  be  unable  to  compel  the  owner  to 
construct  or  repair  a  sidewalk,  the  city  should 
not  be  liable  for  damages  to  any  person  by  rea- 
son of  any  defect,  not  immediately  occasioned 
by  the  direct  act  of  the  city.  Held  that,  though 
the  procedure  providing  for  collecting  the  cost 
of  construction  and  repair  of  sidewaikB  is  nu- 
constitutional  aud  unenforceable,  the  exemp- 
tion clause  of  the  charter  did  not  release  the 
dty  from  liability  for  injuries  resulting  from 
a  failure  to  repair  a  hole  in  a  sidewalk,  as  it 
should  make  such  repairs  in  the  exercise  of  its 
police  powNTS. 

Appeal  from  District  Court,  Dallas  CSoun- 
ty;  Thos.  F.  Nash,  Judge. 

Action  by  W.  R.  Strayer  against  the  dty 
of  Dallas.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    AArmed. 

W.  T.  Henry  and  J.  J.  Collins,  for  appel- 
lant   Carden,  Senter  &  Garden,  for  appellee. 

BOOKHOUT,  J.  This  is  a  suit  Instituted 
by  the  appellee  against  the  appellant  to  re- 
cover damages  for  personal  injuries  to  the 
wife  of  appelieci.  A  trial  resulted  in  a  ver- 
dict and  Judgment  for  appellee,  and  tbe  city 
has  appealed. 

Conclusions  of  Fact 

On  the  14th  day  of  November,  1900,  ap- 
pellee's wife,  while  walking  on  the  sidewalk 
along  the  north  side  of  Main  street  east  of 
Hawkins  street  In  the  city  of  Dallas,  in  the 
evening,  about  dark,  fell  into  a  ditch  or  bole 
in  the  sidewalk  and  was  injured.  The  ditch 
ran  across  the  sidewalk  In  an  irregular  way, 
and  varied  in  depth  from  8  inches  at  tbe  in- 
ner edge  of  the  sidewalk  to  18  inches  at  tbe 
curb,  and  in  width  from  6  to  12  inches.  It 
was  caused  by  the  water  flowing  tlirougb  the 
same  from  the  adjoining  lot  It  had  been  in 
existence  a  sufficient  length  of  time  for  the 
city,  in  the  exercise  of  ordinary  care  and 
diligence,  to  have  discovered  and  remedied 
the  defect  in  the  sidewalk.  In  falling  to  do 
so,  the  city  was  guilty  of  negligence.  Api>el- 
lee's  wife  was  exercising  ordinary  care  at 
the  time  she  was  injured. 

Conclusions  of  Law. 

But  one  question  is  raised  by  the  appeal: 
Is  the  city,  by  the  terms  of  its  charter,  ex- 
empted from  liability  for  damages  resulting 
from  a  defective  sidewalk,  the  defect  consiat- 

•RehearlDg  denied  April. S,  1903,  and  writ  of  error 
denied  by  Supreme  Court. 

1.  See  Uunlcipal  Corporations,  voL  St,  Cent.  Dig. 
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Ing  of  a  bole  or  ditch  therein?  By  the  terms 
of  ItB  charter  the  city  la  given  exclusive  con- 
trol over  its  streets,  alleys,  crossings,  high- 
ways, and  public  grounds.  It  has  authority 
to  regulate,  establish,  and  change  the  grade 
of  side-vralks,  and  may  compel  the  filling  up 
and  raising  of  the  same.  As  a  general  rule 
a  city  is  liable  for  damages  resulting  from 
defective  streets  when,  by  the  terms  of  its 
charter,  the  city  Is  given  control  over  same. 
And  it  may  be  stated,  generally,  that  lack  of 
funds  on  the  part  of  the  municipality  is  not 
Justification  for  a  failure  to  repair,  and  is, 
therefore,  not  a  defense  to  an  action  for  dam- 
ages for  personal  injuries.  Lord  v.  City  of 
Mobile,  113  Ala.  360,  21  South.  366:  Evans- 
ton  V.  Gunn,  99  U.  S.  660,  25  L.  Ed.  306;  Car- 
ney V.  VUlage  of  Marseilles,  136  111.  401,  26 
N.  E.  401,  20  Am.  St.  Rep.  328. 

Section  159  of  the  charter  of  the  city  of 
Dallas  (Sp.  Laws  1809,  p.  128,  c.  8)  provides 
that  the  cost  of  constructing  all  sidewalks. 
Including  curbing  and  keeping  the  same  in 
repair,  shall  be  defrayed  entirely  by  the 
property  owners  of  the  lots  or  blocks  front- 
ing on  the  sidewalks  to  be  constructed,  ac- 
cording to  the  number  of  feet  frontage  own- 
ed by  each.  The  section  defines  the  method 
of  procedure  on  the  part  of  the  city  to  fix  a 
lien  for  such  cost  on  the  abutting  property, 
and  the  mannet  of  enforcing  the  same.  It 
further  provider  that:  "In  the  event  that 
because  the  same  adjoins  a  homestead,  or 
for  any  other  reason,  the  city  is  unable  to 
lawfully  compel  the  owner  to  construct  and 
rep.iir  a  sidewalk  by  fixing  a  Hen  on  his 
property  for  the  cost,  the  city  of  Dallas  shall 
never  be  liable  fo"  damages  to  any  person 
or  property  by  reason  of  any  defect  in  any 
sidewalk  not  immediately  occasioned  by  the 
direct  act  of  the  city,  or  some  oflBcer  for 
whose  acts  the  city  is  responsible  at  law; 
and  in  all  cases  the  property  owner  on  whose 
property  any  sidewalk  abuts  shall  be  under 
the  duty  to  the  public,  as  well  as  to  the  city, 
to  keep  said  sidewalk  in  repair,  and  shall  be 
primarily  liable  to  any  and  all  persons  for 
any  injuries  whatever  occasioned  to  them  or 
their  property  by  reason  of  any  such  defect 
occurring  by  reason  of  the  neglect  or  omis- 
sion of  such  property  owner  to  repair  such 
sidewalk  and  to  keep  the  same  in  repair,  or 
by  reason  of  his  unlawful  or  wrongful  act. 
In  the  event  of  a  judgment  against  the  city 
iM  all  such  cases  where  the  property  owner 
is  made  liable  for  damages  by  the  provisions 
of  this  section,  the  city  shall  be  entitled  to  a 
recovery  over  against  any  such  property 
owner  held  to  be  primarily  liable  for  such 
damages  under  the  provisions  aforesaid." 
The  contention  of  appellant  is  that,  by  reason 
of  the  procedure  provided  for  collecting  the 
cost  of  construction  and  repair  of  sidewalks 
having  been  declared  unconstitutional  (Hutch- 
pson  v.  Storrle,  92  Tex.  685,  51  S.  W.  848,  45 
L.  R.  A.  289,  Tl  Am.  St.  Rep.  884),  it  cannot 
lawfully  compel  the  abutting  property  owner 
to   construct   and  repair   a   sidewalk,    and 


therefore  It  la  exempted  ftrom  liability,  by 
the  above-qnoted  clause  of  its  charter,  for 
damages  resulting  from  defects  therein.  The 
contention  Is  not  tenable.  The  defect  was 
one  which  the  city,  it  would  seem,  could 
have  repaired  with  slight  cost.  By  its  char- 
ter it  was  given  exclusive  control  over  its 
streets,  and  it  should  have.  In  the  exercise  of 
Its  police  powers,  repaired  the  defect.  The 
contention  of  appellant  was  passed  upon  by 
the  Supreme  Court  on  a  state  of  facts  quite 
similar  to  those  shown  by  the  record  in  this 
case,  and  that  conrt  held  that  the  city  was 
not  exempted  from  liability  for  damages  by 
the  clause  of  the  charter  quoted.  Lentz  v. 
aty  of  Dallas  (Tex.  Sup.)  72  S.  W.  59.  The 
exhaustive  discussion  of  the  question  by  the 
Supreme  Court  In  the  Lentz  Case  renders 
any  extended  remarks  by  us  unnecessary. 
The  Judgment  is  affirmed. 


HOUSTON  &  T.  CENT.  R,  CO.  v.  BATCH- 
LER. 

(Court  of  Civil  Appeals  of  Texaa    March  25, 
1003.) 

CARRIERS— PASSENGERS— DURATION  OP  RELA- 
TION—ASSAULT— DAMAGES— PROVOCATION. 

1.  The  relatlbn  of  carrier  aud  passenger  con- 
tinues not  onljr  uutil  the  passenger  has  left 
the  car,  but  until  he  has  left  the  station,  or  un- 
til a  reasonable  time  has  been  given  him  to 
leave  the  premises,  and  during  sach  time  he 
is  entitled  to  the  protection  of  the  carrier, 
without  regard  to  the  object  of  his  journey 
or  his  reason  for  stopping  at  such  station. 

2.  Where  a  passenger  on  a  railroad  train 
used  grossly  insnltlDg  language  to  the  conductor, 
and  jnst  after  leaving  the  car  aud  while  on 
the  depot  platform  was  struck  by  the  conductor 
with  a  piece  of  iron  and  injured,  iu  an  action 
against  the  railroad  company  for  damages  the 
jury  should  consider  the  conduct  of  such  pas- 
senger in  fixing  his  damages,  and  whether  the 
assaalt  was  committed  under  the  immediate  In- 
fluence of  passion  engendered  by  the  insulting 
words,  or  was  the  outcome  of  cool  deliberation. 

Appeal  from  District  Conrt,  Ellis  County; 
J.  E.  DiUard,  Judge. 

Action  by  W.  W.  Batchler  against  the 
Houston  &  Texas  Central  Railroad  Compa- 
ny. From  a  Judgment  in  favor  of  plaintiff, 
defendant  appeals.    Reversed. 

Baker,  Botts,  Baker  &  Lovett  and  Frost, 
Ncblett  &  Blanding,  for  appellant.  G.  C. 
Groce  and  S.  P.  Skinner,  for  appellee. 

FLY,  J.  Appellee  recovered  a  Judgment 
against  appellant  for  $3,125  (or  damages  re- 
ceived by  him  through  an  assault  committed 
on  him  by  a  conductor  in  the  employ  of  ap- 
pellant. 

It  appears  from  the  statement  of  facts  that 
appellee  was  In  Wa-tahachle,  and  purchased 
a  ticket  over  appellant's  railroad  to  Ferris, 
where  he  resided.  It  seems  that  it  was  nec- 
essary to  change  cars  at  Garrett  and  take  an- 
other train  to  Ferris,  and,  finding  that  he 
would  have  to  stay  there  for  some  time  be- 

1 1.  See  Carrien,  vol.  S,  Cent.  Dig.  H  991,  993. 
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fore  the  train  arrived,  he  concluded  to  go  to 
Ennla  and  -wait  there  for  the  train.  It  was 
only  three  miles  from  Garrett  to  Ennls,  and 
when  the  conductor,  Grange  Ashe,  came  for 
the  fare,  appellee,  not  having  purchased  a 
ticket  to  EJnnJs,  tendered  10  cents  In  -ptij- 
ment.  The  conductor  demanded  26  cents, 
which  appellee  paid,  but  told  the  conductor 
that  he  would  appropriate  the  money  to  his 
own  use.  The  conductor  made  out  a  receipt 
for  the  money  and  tendered  It  to  appellee, 
who  refused  it,  and  reiterated  the  charge  that 
appellant  was  a  thief,  and  called  him  a 
"damned  son  of  a  bitch."  This  occurred  a 
very  short  time  before  the  train  stopped  at 
E^nis.  At  that  place  appellee  got  off,  and 
while  moving  off  the  platform  was  struck  by 
Ashe  with  a  piece  of  iron,  and  a  fight  en- 
sued. 

The  court  charged  the  Jury  that  the  rela- 
tion of  carrier  and  passenger  continues  until 
the  Journey  paid  for  is  ended,  and  not  only 
until  the  passenger  has  left  the  car,  but  un- 
til be  has  left  the  station,  or  until  a  rea- 
sonable time,  to  be  determined  by  the  cir- 
cumstances, has  been  given  him  to  leave  the 
premises.  Appellant  admits  that  the  charge 
embodies  the  law  usually  applicable  to  pas- 
sengers,, but  contends  that,  because  appellee 
went  to  Ennts  merely  to  pass"  the  time  until 
the  next  train  going  north  should  arrive,  the 
moment  he  left  the  car  at  Ennls  the  relation 
of  passenger  and  carrier  ceased.  There  is 
no  merit  whatever  in  the  contention.  The 
relation  of  passenger  and  carrier  cannot  be 
made  dependent  on  the  object  that  a  passen- 
ger has  in  view  in  making  a  Journey.  Ap- 
pellee had  the  right  to  go  to  Ennts  or  any 
other  point  for  any  purpose  he  deemed  neces- 
sary for  his  convenience,  comfort,  or  pleas- 
ure, and  he  was  entitled  to  the  same  rights, 
protection,  and  privileges  as  though  he  had 
gone  on  affairs  of  state  or  the  most  moment- 
ous matters  of  business.  It  may  have  been 
necessary  for  appellee  to  stay  at  the  station. 
80  as  to  be  there  when  the  other  train  came 
in,  and,  if  so,  he  was  entitled  to  protection 
while  so  waiting.  Railway  v.  Dick  (Tex. 
Civ.  App.)  63  S.  W.  895. 

In  Its  answer,  appellant  stated  that  appel- 
lee should  not  recover  because  he  had  will- 
fully Insulted  the  conductor  and  provoked 
the  difficulty  with  him,  and  therefore  the  con- 
tention that  the  charge,  as  a  verbal  provoca- 
tion not  Justifying  an  assault,  was  not  appli- 
cable to  the  pleadings  and  facts,  cannot  be 
sustained.  The  charge  was  as  follows: 
"You  are  further  instructed  that,  under  the 
laws  of  this  state,  insulting  words  do  not 
Justify  an  assault;  and  though  you  may  be- 
lieve, should  you  so  believe,  that  the  plaintiff, 
while  on  defendant's  train,  used  Insulting 
words  to  the  conductor  in  charge  of  said 
train,  yet  such  words.  If  used,  would  not  Jus- 
tify a  subsequent  assault  by  such  conductor 
on  plaintiff;  but  such  subsequent  assault,  if 
committed,  would  be  unlawful."  This  charge 
if  the  law,  and  no  cause  of  complaint  could 


have  arisen  In  connection  bad  no  special 
charges  been  asked  by  appellant  But,  in 
connection  therewith,  appellant  requested 
that  the  following  Instructions  be  given: 
"You  are  instructed  that,  though  a  railway 
company  owes  the  duty  of  protection  to  all 
persons  on  its  train  as  passengers,  and  to 
those  lawfully  and  rightfully  at  its  station 
houses  and  depot  premises,  yet  a  passenger 
also  owes  a  corresponding  duty  of  so  de- 
meaning himself  as  is  not  reasonably  calcu- 
lated to  provoke  a  personal  assault  upon  him- 
self by  any  employe  of  the  carrier;  and.  If 
such  person  willfully  Insults  an  employ^  of 
such  carrier  in  such  manner  as  that  an  as- 
sault may  reasonably  be  expected  to  ensue 
as  a  result,  then  such  insult  may  be  consid- 
ered by  the  Jury,  on  the  trial  of  a  suit  by 
such  person  for  damages,  In  mitigation  of 
damages,  if  any  damages  are,  or  ought  to  be, 
recoverable  on  account  of  such  assault." 
"You  are  also  Instructed  that,  though  Insult- 
ing words  will  not  Justify  an  assault,  yet  if 
you  do  believe  from  the  evidence  before  you, 
under  the  instructions  given,  you  by  the 
court,  that  at  the  time  the  assault  was  made 
by  Ashe  upon  the  plaintiff,  Batchler,  he,  the 
plaintiff,  was  still  a  passenger  of  the  railway 
company,  and  believe  he  is  entitled  to  re- 
cover damages  in  this  suit,  and  you  do  also 
believe  that  such  assault  was  provoked  or 
caused  by  any  insulting  epithets  or  words 
used  by  Batchler  towards  Ashe,  then  such 
insulting  language  may  be  considered  by  you 
in  mitigation  of  the  amount  or  measure  of 
damages,  if  you  should  believe  the  plaintiff 
is  entitled  to  recover  any  damages  against 
the  defendant." 

It  was  established  beyond  question  that 
the  difficulty  between  the  conductor  and  ap- 
pellee was  precipitated  by  the  unprovoked 
and  outrageous  language  of  the  latter  to- 
wards the  conductor  while  in  the  lawful  dis- 
charge of  the  duties  Incumbent  upon  him, 
and  the  direct  question  is  presented  as  to 
whether  a  railroad  company  can  offer  in  miti- 
gation of  damages  such  conduct  upon  the 
part  of  the  passenger.  There  are  two  lines 
of  decisions  In  the  different  states  of  the 
Union  on  this  question,  the  one  holding  that 
verbal  provocation  does  not  Justify  an  as- 
sault, and  does  nof  mitigate  actual  damages, 
but  may  be  shown  in  mitigation  of  exemplary 
damages,  while  the  other  holds  that  Insulting 
language  may  be  shown  In  mitigation  of  ac- 
tual, as  well  as  exemplary,  damages.  A 
short  review  of  some  of  the  cases  wlU  lie  In- 
structive, and  cast  light  upon  the  position  of 
the  court 

Among  those  states  holding  that  verbal 
provocation  to  an  assault  and  battery  may 
mitigate  punitive,  but  not  compensatory, 
damages,  are  Maine,  New  Jersey,  Wisconsin, 
and  a  few  others.  In  the  case  of  Osier  v. 
Walton,  50  Atl.  500,  In  the  Supreme  Court 
of  New  Jersey,  it  was  said  that  only  one 
case,  that  of  Roblson  v.  Rupert,  23  Pa.  523. 
sustains  the  position  that  verbal  provocation 
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wUl  mitigate  damages  reealtliig  from  an  as- 
sault, and  aU  ether  adjudged  cases  exam- 
ined by  the  court  hold  that,  while  such  prov- 
ocatlou  may  mitigate  punitire  damages,  It 
most  not  be  allowed  to  reduce  actual  dam- 
ages. It  Is  said  by  that  court  that  most  ot 
the  decisions  are  collected  In  4  Century  Dig. 
p.  935,  and  a  reference  to  that  worlc  dis- 
closes that  a  majority  of  the  decisions  are 
-opposed  to  the  doctrine  of  the  New  Jersey 
court 

In  the  case  of  Ward  v.  White,  9  S.  E.  1021, 
19  Am.  St  Rep.  883,  spealdng  of  verbal  prov- 
ocation, the  Supreme  Court  of  Virginia  said: 
"They  caused  the  assault— provolied  it;  were 
of  a  character  to  greatly  excite  and  inflame 
the  passions  of  the  defendant;  and,  while 
the  time  extended  Itself  through  the  period 
during  which  the  whereabouts  of  the  plain- 
tifT  were  unltnown,  the  subsequent  meeting 
brougUt  the  whole  matter  vividly  before  the 
mind,  and  again  ignited  the  passions,  of  a 
man  thus  put  under  the  ban  of  a  newspaper 
Insult,  which  was  at  the  very  time  of  the  as- 
sault under  the  eyes  of  thousands  of  his  fel- 
low men,  and  which  tended  towards  his  ut- 
ter degradation.  He  was  taunted  with  the 
matter  on  every  hand,  and,  so  far  from  cool- 
ing, time— the  lapse  of  time  Itself  short,  and 
enforced  by  the  absence  of  the  offender— had 
only  more  and  mote  excited  the  outraged  pas- 
sions of  the  defendant,  and  caused  him  to  do 
an  act  which  it  Is  unreasonable  to  suppose 
be  would  have  committed  without  them. 
They  were  properly  admitted  In  mitigation 
of  damages,  and  were  as  essentially  a  part 
of  the  case  as  the  assault  itself." 

In  the  case  of  Railway  v.  Barger,  SO  Atl. 
560,  26  L.  B.  A.  220,  46  Am.  St  Rep.  319, 
where  a  conductor  of  a  railroad  company 
had  assaulted  a  passenger,  the  Court  of  Ap- 
peals of  Maryland  said:  "Whilst  the  provo- 
cation of  the  plaintifC  may  not  Justify  an  as- 
sault yet  If  it  be  of  such  character  as  would 
naturally  arouse  the  anger  and  passions  of 
men  of  ordinary  temperaments,  and  If  it  le 
not  too  remote,  it  is  admissible  in  mitigation 
-of  damages.  The  authorities  ditTer  somewhat 
-as  to  whether  evidence  of  recent  provoca- 
tion can  be  admitted  in  mitigation  of  com- 
pensatory damages.  In  Wisconsin  it  has 
been  held  that  It  cannot  be,  whilst  In  New 
Yorlc  (KlfT  V.  Youmans,  86  N.  Y.  330  [40  Am. 
Rep.  543]),  and  in  Pennsylvania  (Robison  t. 
Rupert,  23  Pa.  523)  it  has  been  decided  that 
it  may  mitigate  compensatory,  as  well  as  pun- 
itive, damages.  It  is  said  In  Robison  v.  Ru- 
pert, supra,  that  when  there  is  a  reasonable 
excuse  for  the  defendant,  arising  from  the 
provocation  or  fault  of  the  plalntltC,  but  not 
sufficient  entirely  to  Justify  the  act  done, 
there  can  be  no  exemplary  damages,  and  the 
circumstances  of  mitigation  must  be  applied 
to  the  actual  damages.  If  it  were  not  so,  the 
plaintifF  would  get  full  compensation  for  dam- 
ages occasioned  by  himself." 

In  the  New  Yorlc  case  above  cited,  the 
•court  said:    "It  still  remains  that  the  plain- 


tiff provolced  the  trespass— was  himself  guilty 
of  the  act  which  led  to  the  disturbance  of  the 
public  peace.  Although  this  provocation  fails 
to  Justify  the  defendant.  It  may  be  relied  up- 
on by  him  in  mitigation  even  of  compensa- 
'  tory  damages.  This  doctrine  is  as  old  as  the 
action  of  trespass  (Avery  v.  Ray,  1  Mass.  12; 
Richardson  v.  Hine,  42  Conn.  206;  Thomas 
V.  Powell,  7  C.  &  P.  807;  Lee  v.  Woolsey,  19 
Johns.  319  [10  Am.  Dec.  230];  Corning  v. 
Corning,  6  N.  Y.  103;  Cushman  v.  Ryan,  1 
Story,  100  [Fed.  Cas.  No.  3,515]),  and  is  cor- 
relative to  the  rule  which  permits  circum- 
stances of  aggravation,  such  as  time  and 
place  of  an  assault  or  Insulting  words,  or 
other  circumstances  of  indignity  and  con- 
tumely, to  increase  them." 

In  the  case  of  Daniel  v.  Giles  (Tenn.)  66  S. 
W.  1128,  It  was  held:  "The  court  properly 
charged  the  Jury  that  no  words  or  Insults  or 
opprobrious  epithets  would  Justify  an  assault 
It  is  well  settled,  however,  that  any  provo- 
cation calculated  to  heat  the  blood  or  arouse 
the  passions  of  a  reasonable  man,  if  offered 
at  the  time  of  the  assault,  or  so  recently  as 
to  become  a  part  of  the  res  gestae,  is  admis- 
sible in  evidence,  and  must  be  considered  by 
the  Jury  in  mitigation  of  damages." 

The  courts  of  Massachusetts,  Connecticut, 
Iowa,  South  Carolina,  Alabama,  Georgia,  and 
Louisiana  are  in  accord  with  the  courts  from 
whose  decisions  the  foregoing  quotations  have 
been  made,  and  the  English  courts  have  uni- 
formly held  that  insulting  words  which  pro- 
voice  an  assault  should  be  considered  In  mit- 
igation of  damages,  compensatory  as  well 
as  exemplary.  Tyson  v.  Booth,  100  Mass. 
258;  Bonlno  v.  Oaledonlo,  144  Mass.  289,  11 
N.  E.  98;  Bartram  v.  Stone,  31  Conn.  159; 
Thrall  v.  Knapp,  17  Iowa,  469;  Keise  v. 
Smith,  71  Ala.  481,  46  Am.  Rep.  312;  Hayes 
V.  Sease  (S.  C.)  29  S.  E.  269:  Cross  v.  Carter 
(Ga.)  28  S.  E.  890. 

The  question  has  never  been  directly  pass- 
ed upon  in  the  courts  of  Texas,  and  "the  way 
is  clear  for  a  choice  between  the  doctrine  ad- 
vanced by  Vermont  Maine,  New  Jersey,  Wis- 
consin, IlllnoiB,  and  Michigan,  and  that  held 
by  the  states  whose  decisions  have  been 
above  cited.  It  is  argued  by  the  courts  hold- 
ing that  mitigation  of  damages  cannot  be  al- 
lowed for  words  of  provocation  that,  if  they 
may  mitigate,  they  may  reduce  the  damages 
to  a  mere  nominal  sum,  or  even  fully  Justify. 
We  can  readily  conceive  of  cases  of  such  out- 
rageous provocation  that  should  Justify  the 
reduction  of  damages  for  an  assault  to  a 
nominal  sum,  and,  were  it  not  for  the  un- 
broken precedents,  we  would  be  inclined  to 
go  further  and  hold  that  it  should  preclude 
the  assaulted  party  from  recovery.  An  in- 
jured person  is  not  permitted  tx)  recover  dam- 
ages when  his  negligence  has  contributed  to 
his  injury,  no  matter  how  negligent  the  party 
who  inflicted  the  injury  may  have  been;  and 
when  a  man  has,  by  his  willful  and  inexcusa- 
ble conduct,  brought  upon  himself  an  assault 
the  jury  should  at  least  be  permitted  to  con- 
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Blder  snch  conduct  In  arriving  at  the  amount 
of  damages  that  Bbould  be  awarded  him. 
The  criminal  law  recognizes  human  frailty 
under  the  influence  of  sudden  passion  arising 
from  an  adequate  cause,  and  the  punislmient 
for  assaults  and  batteries  may  be  mitigated 
by  proof  of  insulting  words,  and  the  crime 
of  murder  reduced  to  a  lower  degree  of  homi- 
cide, and  we  can  see  no  reason  why  damages 
brought  about  by  the  misconduct  of  a  person 
should  not  be  mitigated  by  proof  of  such  mis- 
conduct. 

Railroads  should  be  held  to  a  strict  ac- 
countability In  the  protection  of  passengers 
from  the  violence  of  their  employes,  and 
should  be  made  to  respond  in  damages  for  In- 
Jury  inflicted  by  such  violence;  but  the  pas- 
senger should  not  be  licensed  to  trample  up- 
on the  feelings  and  disregard  the  rights  of 
the  employes.  It  Is  true  that  the  assault  and 
battery  in  this  case  was  a  violation  of  the 
criminal  statute,  and  can  neither  be  wholly 
excused  nor  Justified;  but  In  a  civil  action, 
where  the  assaulted  party  Is  claiming  dam- 
ages for  Injuries  to  his  person,  he  should  not 
reap  the  full  harvest  of  compensation  for  In- 
juries which  he  forced  by  a  violation  of  law 
In  using  words  calculated  to  produce  an  as- 
sault. The  use  of  the  opprobrious  epithets 
and  abusive  language  upon  the  part  of  appel- 
lee was  a  violation  of  one  of  the  penal  laws 
of  the  state  (article  599,  Pen.  Code  1895), 
and,  having  by  such  crime  caused  an  attack 
upon  his  person,  the  Jury  should  be  allowed  to 
consider  his  conduct  In  fixing  his  damages. 
The  Justice  of  such  a  rule  appealed  with  such 
force  to  the  minds  of  the  Jury  that  they  asked 
the  court  if  they  could  not  consider  such  con- 
duct in  arriving  at  their  verdict. 

The  provocation  that  may  be  considered  In 
mitigation  of  such  damages  should  be  so  re- 
cent as  to  Induce  the  presumption  that  the 
violence  was  committed  under  the  immediate 
influence  of  the  passion  thus  excited.  The 
mitigating  effect  of  the  provoking  words 
would  be  lost  if  there  had  been  time  for  cool 
reflection.  The  Jury  should,  In  the  light  of 
the  circumstances,  consider  as  to  whether 
the  assault  was  committed  under  the  Imme- 
diate influence  of  passion  engendered  by  the 
insulting  words,  or  was  the  outcome  of  cool 
deliberation. 

The  other  errors  assigned  will  not  be  con- 
sidered, as  they  will  not  probably  occur  on 
another  trial. 

For  the  reason  that  the  court  erred  in  re- 
fusing to  charge  the  Jury  that  insulting 
words  provoking  the  assault  might  be  con- 
sidered in  mitigation  of  the  damages,  the 
Judgment  is  reversed  and  the  cause  remand- 
ed. 

On  \fotlon  for  Rehearing. 

(April  29,  1903.) 

It  is  contended  by  appellee  that  the  opin- 
ion in  this  case  Is  based  entirely  on  assault 
cases  between  individuals,  and  that  no  case 
in  wbich  a  carrier  was  a  party  has  been  cit- 


ed, and  that  none  has  been  discovered  by  ap- 
pellant. While  the  same  principle  would  pre- 
vail as  to  corporations  as  applies  to  Individ- 
uals In  cases  of  this  character,  still  this  court 
not  only  cited  a  case  of  the  application  of  tlie 
principle  In  which  the  conductor  of  a  rail- 
way company  had  assaulted  a  passenger,  but 
quoted  extensively  from  it.  Railway  v.  Barger 
(U&.)  30  Atl.  560,  26  L.  R.  A.  220,  45  Am.  St- 
Rep.  319.  Not  only  did  the  court  in  that  case 
hold  that  verbal  provocation  might  mitigate 
or  completely  destroy  punitive  damages,  but 
that  It  might  mitigate  compensatory  dam- 
ages. The  following  charge  asked  by  the  ap^ 
pellant  was  commended:  "That  from  all  tbe 
evidence  in  the  cause  the  plaintiff  is  not  enti- 
tled to  recover  exemplary  damages,  but  snch 
damages  only  as  will  compensate  him  for  tbe 
injury  done  him,  in  estimating  which  tbe 
Jiu-y  are  at  liberty  to  consider  the  offensive 
language  of  the  plaintiff  (if  they  should  find 
he  used  such  language)  in  mitigation  of  tlie 
damages."  The  court  said:  "We  agree  fully 
with  the  learned  counsel  for  the  appellant  tn 
his  contention  that,  if  the  Jury  t)elleved  the 
assault  was  provoked  by  the  language  used 
by  the  plaintiff,  as  testified  to  by  the  con- 
ductor and  others,  they  were  authwized  to 
take  the  provocation  Into  consideration  In 
mitigation  of  damages." 

Appellee  in  his  testimony  admitted  that 
be  applied  provoking  epithets  to  the  conduct- 
or. Justifying  himself  on  the  ground  that  the 
conductor  spoke  abruptly  to  him.  The  lan- 
guage used  by  the  conductor  was,  "Tou  can 
pay  or  get  off."  This  occurred  during  the 
flrst  conversation.  The  conductor  returned 
to  appellee  with  a  receipt  for  the  money,  and 
It  wtic  during  this  second  conversation  that 
appellee  again  charged  the  conductor  with 
appropriating  money  belonging  to  the  rail- 
road company,  and  applied  the  other  vUe  epi- 
thet to  him.  A  female  passenger  on  the 
train  testified  that,  when  the  conductor  hand- 
ed the  receipt  to  appellee,  the  latter  threw 
it  into  the  former's  face,  and  again  told  him 
he  would  appropriate  the  money.  The  bag- 
gage master  accounted  for  the  language  of 
the  conductor  about  api)ellee  paying  or  get- 
ting off,  by  the  fact  that  appellee  seemed  like 
he  was  not  going  to  pay.  He  also  testified 
that  the  receipt  was  tlurown  into  the  face  of 
the  conductor  by  appellee,  and  tbe  abnsive 
language  used  In  tbe  first  conversation  re- 
peated. We  think  the  statement  of  facts  Jna- 
tifled  this  court  in  concluding  that  the  lan- 
guage used  by  appellee  was  unprovoked. 
However,  on  another  trial  of  this  cause  It 
will  be  the  province  of  the  Jury  to  determine 
the  character  of  the  language  used  by  appel- 
lee to  the  conductor,  as  well  as  to  determine 
whether  the  assault  was  made  ui^der  the  im- 
mediate influence  of  sudden  passion  engen- 
dered by  the  provoking  language,  and  to 
what  extent  It  should  mitigate  the  damages. 
The  Judgment  in  this  case  is  reversed,  be- 
cause the  court  refused  to  allow  the  Jury  to 
pass  upon  these  facts  In  the  trial  of  the  case. 
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While  appellee  admits  that  be  does  not 
know  whether  the  question  of  "cooling  time" 
is  one  of  law  or  fact,  it  la  contended  that  un- 
der the  facts  of  the  case  the  assault  was 
calmly  and  deliberately  made,  and  the  ques- 
tion should  not  have  been  submitted  to  the 
Jury.  Only  a  few  minutes  at  furthest  could 
have  elapsed  between  the  time  the  verbal 
provocation  was  given  and  the  assault  was 
committed,  and  men  might  differ  as  to  the 
length  of  time  it  would  take  for  a  man  to 
become  calm  and  sedate  after  receiving  such 
Insults.  It  was  peculiarly  a  question  of  fact 
to  be  decided  upon  by  a  Jury.  Sutherland, 
in  discussing  words  or  provocation  for  an  as- 
sault, says:  "The  mitigating  effect  of  a  prov- 
ocation in  words  is  spent  when  there  has 
been  time  for  reflection,  and  for  the  passion 
excited  by  it  to  cool.  Other  antecedent  facts, 
however,  may  be  proved  In  mitigation,  where 
they  are  connected  with  the  acts  complained 
of,  and  afford  an  explanation  of  the  motives 
and  conduct  of  the  defendant,  and  show  him 
less  culpable  than  he  would  otherwise  ap- 
pear." Snth.  Dam.  {  151.  A  Maine  case  is 
cited  by  the  author  in  which  an  affray  in 
the  afternoon  was  allowed  in  evidence,  in  a 
suit  bronght  for  damages  arising  from  an  as- 
sault In  the  evening,  as  bearing  upon  the 
amount  of  the  damages. 

The  motion  for  rehearing  is  overruled. 


WATSON  v.  BOSWELL  et  al.« 

(Court  of  Civil  Appeals  of  Texas.    April  1, 

1903.) 

(O'PHALr-RBMAND— TIME  FOR  FILING— DIB- 
HISSALr-COSTS. 

1.  Gen.  Laws  1001,  p.  122.  c.  54,  provides 
that  no  mandate  shall  be  taken  out  of  the  Su- 
preme Court  or  Courts  of  Civil  Appeals  unless 
within  12  months  after  final  judgment  therein, 
and  if  any  caa.se  is  reversed  aud  remnnded  by 
said  courts,  and  the  mandate  is  not  taken  out, 
then,  on  the  filiuK  in  the  trial  court  of  a  cer- 
tificate of  the  clerk  of  the  court  rendering  such 
judi^ment  that  no  mandate  has  been  taken  out, 
the  case  shall  be  dismissed  from  the  docket 
of  such  trial  court,  "provided  that  in  any  canse 
which  has  heretofore  been  reversed  and  remand- 
ed, •  •  •  the  mandate  in  all  such  cases 
shall  be  taken  out  within  twelve  months  from 
and  after  the  passaee  of  this  act."  Before 
such  act  took  effect  a  Judgment  against  plaintiff 
was,  on  his  appeal,  reversed  and  remanded, 
with  costs  agamst  defendant.  Defendant  did 
not  pay  the  costs,  and,  more  than  a  year  after 
the  act  took  effect,  plaintiff  paid  the  costs  and 
procured  a  remand,  which  he  filed  iu  the  trial 
court,  whereupon,  on  defendant's  motion,  the 
action  was  dismissed  from  the  docket.  Held, 
that  the  mandate,  ghowing  on  its  face  that  it 
was  issued  more  than  a  year  from  the  passage 
of  the  act,  formed  a  sufllcient  basis  for  the 
judgment  of  dismissal. 

2.  The  statute  deprived  plaintiff  of  no  vested 
right,  aud  is  constitutional. 

3.  On  the  dismissal  of  the  action,  costs  were 
properly  adjudged  against  plaintiff. 

Appeal   from    Ellis   County   Court;   J.   K 
Lancaster,  Judge. 
Action  by  S.  H.  Watson  against  R.  C.  Bos- 

•RebaarlDS  dealad  April  »,  1901. 


well  and  others.    From  a  Judgment  dismiss- 
ing the  action,  plaintUF  appeals.    Afitaned.     - 

C.  M.  Snpple,  for  appellant 

FLY,  J.  This  is  an  appeal  from  a  Judg- 
ment dlsmissmg  the  cause  of  action.  It  ap- 
pears that  in  April,  1900,  appellees  recov- 
ered Judgment  against  appellant  on  a  plea 
In  reconvention  and  for  costs  of  suit,  and  a 
supersedeas  bond  was  g^iven,  and  the  judg- 
ment was  on  February  13,  1901,  reversed  by 
this  court,  and  the  cause  remanded;  costs  be- 
ing taxed  against  appellees.  The  costs  were 
not  paid  by  appellees,  nor  was  any  affidavit 
of  inability,  to  pay  the  costs  made  by  them. 
On  July  14,  1902,  appellant  paid  the  costs  of 
the  appeal,  and  a  mandate  was  issued  by 
the  clerk  of  this  court  Upon  motion  of  ap- 
pellees the  cause  was  dismissed  because  no 
mandate  was  issued  withtn  12  months  from 
the  date  that  Judgment  was  rendered  In  the 
Court  of  Civil  Appeal! 

By  an  act  of  the  Leglslatnre  of  April  10, 
1901  (Gen.  Laws  27th  Leg.  p.  122,  c.  54),  it 
is  provided:  "No  mandate  shall  be  taken  out 
of  the  Supreme  Court  or  Courts  o^  Civil  Ap- 
peals, and  filed  in  the  court  wherein  said 
cause  originated  unless  the  same  Is  so  taken 
within  the  period  of  twelve  months  after  the 
rendition  of  final  Judgment  of  the  Supreme 
Court  or  Courts  of  Civil  Appeals,  or  the  over- 
ruling of  a  motion  for  rehearing.  The  provi- 
sions of  this  act  shall  only  apply  to  cases 
which  are  by  the  Supreme  Court,  or  Courts 
of  Civil  Appeals,  reversed  and  remanded,  and 
if  any  cause  is  reversed  and  remanded  by 
said  Supreme  Court,  or  Courts  of  Civil  Ap- 
peals, and  the  mandate  is  not  taken  out  with- 
in twelve  months  as  hereinbefore  provided, 
then  upon  the  filing  In  the  court  below  of  a 
certificate  of  the  clerk  of  the  Supreme  Court, 
or  Courts  of  Civil  Appeals,  that  no  mandate 
has  been  taken  out  the  case  shall  be  dis- 
missed from  the  docket  of  said  lower  court: 
provided,  that  in  any  case  which  has  hereto- 
fore been  reversed  and  remanded  by  the  Su- 
preme Court,  or  the  Courts  of  Civil  Appeals, 
the  mandate  in  all  such  cases  shall  be  taken 
out  within  twelve  months  from  and  after  the 
passage  of  this  act,  and  not  thereafter."  The 
law  In  question  went  Into  effect  on  July  10, 
1901,  and  the  mandate  was  issued  on  July 
14,  1902— more  than  12  months  thereafter. 
The  law  declares  that  "no  mandate  shall  be 
taken  ont  of  the  Supreme  Court  or  Courts  of 
Civil  Appeals"  unless  within  the  period  of  12 
months  after  rendition  of  Judgment  or  the 
overruling  of  a  motion  for  rehearing,  and  the 
mandate  was  therefore  Issued  by  the  clerk 
of  this  court  not  only  without  warrant  of 
law,  but  in  the  very  face  of  the  statute,  and 
should  not  have  been  filed  in  the  trial  court. 
It  does  not  matter  against  whom  the  costs 
were  taxed.  The  law  is  mandatory  that  the 
mandate  shall  not  issue  after  12  months  In 
causes  in  which  the  judgment  is  reversed 
and  the  cause  remanded,  and  it  is  made  the 
duty  of  the  trial  court  to  dismiss  the  canse 
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from  the  docket  upon  a  certificate  Bhowlng 
that  a  mandate  was  not  issued  In  12  months. 
The  mandate  Issued  In  this  cause  showed  on 
Its  face  that  it  was  issued  more  than  12 
months  from  the  passage  of  the  act,  and 
formed  a  sufficient  basis  for  the  judgment  of 
dismissal. 

The  statute  deprived  appellant  of  no  vested 
right,  and  does  not  violate  any  provision  of 
the  Constitution.  It  provides,  in  terms,  that. 
Id  causes  In  which  Judgment  had  been  re- 
versed and  the  causes  remanded  before  the 
passage  of  the  act,  the  12  months  should  be- 
gin to  nm  from  and  after  the  passage  of  the 
act  The  Issuance  of  a  mandate  is  merely 
a  remedy  which  may  be  altered,  and  there 
can  be  no  vested  right  in  any  particular  rem- 
edy. De  Cordova  v.  Galveston,  4  Tex.  470; 
Treasurer  v.  Wygall,  46  Tex.  447.  The  state 
is  bound  to  afford  adequate  process  for  the 
enforcement  of  rights,  but  Is  not  tied  down 
.to  any  particular  mode  of  procedure.  Wors- 
ham  V.  Stevens,  66  Tex.  89,  17  8.  W.  404. 

It  does  not  matter  against  whom  the  costs 
were  adjudged.  Appellant  was  the  one  to 
be  benefited  by  the  issuance  of  the  mandate, 
and  the  duty  devolved  upon  him  to  have  the 
mandate  issued  within  12  months  from  the 
passage  of  the  law,  and  It  was  right  and 
proper  that  the  costs  of  the  lower  court 
should  be  taxed  against  him  when  his  cause 
was  dismissed. 

The  judgment  Is  affirmed. 


WATSON  T.  MIRIKH.« 

(Court  of  Civil  Appeals  of  Texas.    April  1, 
1903.) 

APPBAL— REMAND— time:— DISMISSALf-COSTS. 
1.  Under  Gen.  Laws  1901,  p.  122,  c.  54,  pro- 
viding that  where  a  cause  is  reversed  and  re- 
manded, when  the  mandate  is  not  taken  out 
within  12  months  thpreafter,  or  after  the  pas- 
sage of  that  uct,  on  the  filing  in  the  trial  court 
of  a  certificate  of  the  clerk  of  the  comt  ren- 
dering such  judgment  that  no  mandate  has  been 
talcen  out  within  such  time  the  action  shall  be 
dismissed,  on  the  filing  of  such  certificate  the 
trial  court  must  dismiss  the  action,  and  in  such 
case  costs  are  properly  taxed  against  the  plain- 
tiff. 

Appeal  from  Ellis  County  Court;  J.  K. 
Lancaster,  Judge. 

Action  by  S.  H.  "Watson  against  T.  M. 
Mlrlke.  From  a  judgment  dismissing  the 
action,  plaintiff  appeals.     Affirmed. 

C.  M.  Supple,  for  appellant 

ETiY,  3.  On  a  former  appeal  of  this  cause 
to  the  Court  of  Civil  Appeals  of  the  Fifth 
Supreme  Judicial  District  (61  S.  W.  638),  the 
judgment  was  reversed  and  the  cause  re- 
manded at  cost  of  appellee.  The  judgment 
of  the  appellate  court  was  rendered  on  Feb- 
ruary 23,  1901.  No  mandate  was  issued  In 
the  case,  and  on  August  4,  1902,  more  than 
12  months  after  the  law  of  1901  went  into 

•Rehearing  denied  April  29,  1901. 


effect,  which  prohibits  the  Issuance  of  a 
mandate,  in  causes  reversed  and  remanded 
prior  to  its  passage  after  the  expiration  of 
12  months  from  the  passage  of  the  law 
(Laws  1901,  p.  122,  c.  64),  the  cause  was  dis- 
missed upon  a  certificate  from  the  clerk  of 
the  Court  of  Civil  Appeals  that  no  mandate 
had  been  issued.  The  law  is  imperative,  and 
the  court  did  not  err  In  dismissing  the  canse 
from  the  docket,  and  in  taxing  the  costs  of 
the  court  against  appellant.  Watson  ▼.  Bos- 
well  (this  day  decided  by  this  court)  73  S. 
W.  985;  Scales  v.  Marshall  iTez.  Sup.)  70 
S.  W.  945. 
The  Judgment  Is  affirmed. 


CUBLEB  V.  TEXAS  HOME  FIBB  INS.  CO. 

(Court  of  Civil  Appeals  of  Texas.    April  25. 
1903.) 

Appeal  from  District  Court,  Milam  Coun- 
ty;  J.  C.  Scott  Judge. 

In  response  to  motion  requesting  condn- 
Slons  of  fact    Findings  made. 

For  ophilon,  see  73  S.  W.  831. 

Henderson  &  B^eeman  and  Morrison  & 
Wallace,  for  appellant  D.  A.  McFaU  and  G. 
W.  Allen,  for  appellee. 

Conclusions  of  Fact 

KEY,  J.  In  response  to  appellant  motion 
requesting  conclusions  of  fact  on  specified 
points,  we  make  the  following  findings: 

(1)  The  contract  of  Insurance  was  solicited 
by  the  appellee,  and  not  by  the  appellant 

(2)  The  appellee  asked  no  qnestlons  and 
made  no  inquiries  In  reference  to  an  Incum- 
brance on  the  land  at  or  before  the  time  of 
the  issuance  of  the  policy.  If  inquiry  had 
been  made,  we'  presume  appellee  would  have 
ascertained  the  existence  of  the  lien  on  the 
property. 

(3)  At  the  time  the  policy  was  issued,  appe- 
lant owed  a  vendor's  lien  note  on  the  land 
upon  which  the  house  was  situated.  The  note 
was  for  $181  principal,  and  was  not  due  at 
that  time. 

(4)  It  was  not  shown  that  appellant  bad 
any  sinister  motive  In  falling  to  disclose  to 
appellee's  agent  the  existence  of  the  lien  at 
or  before  the  time  the  policy  was  issued. 

(5)  At  the  time  of  the  destruction  of  the 
property  by  fire,  it  exceeded  in  valne  the 
amount  of  the  policy  and  the  Incumbrance, 
taken  together. 

(6)  The  deed  to  the  land  upon  which  the 
insured  property  was  situated  disclosed  the 
existence  of  the  vendor's  lien,  and  was  duly 
recorded  in  the  county  where  the  land  was 
situated  at  the  time  that  the  policy  was  is- 
sued. 

(7)  Appellant  paid  the  premium  charged  by 
appellee  for  the  policy,  and  appellee  retain- 
ed the  same. 

(8)  After  the  blanks  In  the  proofs  ot  loss 
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bad  been  filled  out,  and  after  the  adjuster  and 
plaintiff  bad  made  Inquiries  about  town  In 
reference  to  the  value  of  the  goods,  the  ad- 
juster did  state  to  appellant  that,  If  he  would 
make  a  reasonable  concession  on  said  proper- 
ty, he  would  settle  the  loss.  Then  followed 
some  parleying  between  the  adjuster  and  ap- 
pellant as  to  what  would  constitute  a  reason- 
able compromise,  but  no  agreement  was 
reached. 


ST.  LOUIS  S.  W.  RY.  CO.  OP  TEXAS  t. 
PATTERSON  et  al. 

(Court  of  Civil  Appeals  of  Texas.    April  15, 
1903.) 

DBPOSITIONS  —  CROSS-INTBRROGATORIBS— IN> 

CONSISTENT    STATEMENTS— RES 

OKSTjE— INSTRUCTIONS. 

1.  Plaintiff's  witness  havine  testified  for  him 
in  a  depoation  that  ou  the  day  in  question  it 
was  not  pleasant,  even  out  of  the  wind,  de- 
fendant could  show  by  cross-interrogatory  that 
he  had  made  a  written  statement  Uiat  it  was 
very  pleasant  standing  on  the  outside,  that  day, 
iu  the  snn. 

2.  In  an  action  by  a  passenger  a^inst  a  car- 
rier on  the  ground  that  she  got  sick  because 
the  depot  where  she  had  to  wait  for  a  train 
was  not  heated,  the  real  issue  being  whether  a 
fire  was  built,  defendant  is  entitled  to  have  ad- 
mitted the  answer  of  the  depot  agent's  wife, 
given  to  a  cross-iuterrogatory  of  plaintiff,  that 
she  heard  said  agent  tell  a  boy  to  go  to  a  car 
and  get  some  coal,  and  saw  him  give  the  boy  a 
ke^  to  unlock  the  car  where  the  coal  was,  it 
being  part  of  the  res  gestae. 

3.  A  passenger  baring  sued  a  carrier  on  the 
ground  that  she  got  sick  because  the  depot 
-where  she  had  to  wait  for  a  train  was  not 
heated,  defendant's  requested  charge  that,  if 
plaintiff  sat  out  doors  after  a  fire  was  built  in 
the  depot,  and  that  caused  her  sickness,  and  a 
person  of  ordinary  care  would  not  have  remain- 
ed outside  under  the  circumstances,  she  could 
not  recover,  which  presented  afflrmatively  de- 
fendant's theory  as  made  by  the  evidence,  and 
'would  have  assisted  the  jury,  should  have  been 
given. 

Appeal  from  District  Court,  Titus  County; 
J.  M.  Talbot,  Judge. 

Action  by  Lucy  Patterson  and  another 
against  the  St.  Louis  Southwestern  Railway 
Company  of  Texas.  Judgment  for  plaintiffs. 
Defendant  appeala    Reversed. 

E.  B.  Perkins  and  Glass,  Estes  &  King,  for 
appellant  S.  P.  Paunders  and  Todd  &  Ar- 
mlstead,  for  appellees. 

8TREETMAN,  J.  This  suit  was  based  up- 
on the  alleged  failure  of  appellant  to  keep 
its  waiting  room  at  Winfleld,  Tex.,  properly 
warmed.  Appellee  Mrs.  Patterson  alleged 
that  she  went  to  the  depot  about  12  o'clock 
m.  on  December  23,  1900,  to  take  the  pas- 
senger train  to  Ft.  Worth,  and  at  once  bought 
a  ticket  and  became  a  passenger;  but  the 
train  then  due  did  not  arrive  until  late  that 
evening,  and,  there  being  no  telegraph  office 
or  other  means  of  ascertaining  when  the 
train  would  arrive,  she  had  to  remain  at  the 
depot,  and  thus  contracted  a  cold,  which  cul- 
minated In  pneumonia.    Appellees  introduced 


the  depositions  of  one  W.  B.  Gamer,  and  said 
witness  testified,  among  other  things,  as  fol- 
lows: "The  23d  day  of  December,  1900,  was 
a  cold,  disagreeable  day  out  in  the  wind. 
The  wind  was  blowing  from  the  north."  In 
answer  to  cross-Interrogatories  he  further 
testified  that  Mrs.  Patterson  "was  standing 
on  the  outside  of  the  depot,  on  the  south 
side,  In  the  sun.  •  •  •  The  sun  was 
shining.  It  was  not  pleasant  where  one  was 
out  of  the  wind,  or  where  the  wind  could 
not  strike  them;  but  it  was  not  cold  enough 
for  a  person  to  get  very  cold."  Appellant 
offered  in  evidence  the  answer  of  said  wit- 
ness to  cross-interrogatory  No.  6,  which  was 
excluded  by  the  court  The  cross-interroga- 
tory and  answer  were  as  follows:  "Q.  Did 
you,  on  April  22,  1901,  make  a  written  state- 
ment concerning  this  matter,  and  did  you 
not  In  said  written  statement  say  that  Mrs. 
Patterson  came  into  the  depot  about  four 
o'clock,  but  never  made  any  complaint  about 
the  depot  being  cold,  and  that  Mrs.  Patter- 
son and  her  children  stood  outside  of  the 
depot  four  or  five  hours;  that  she  stood  In 
the  sun,  as  the  sun  was  shining  that  day; 
and  that  your  wife  nor  children  neither 
caught  cold  in  the  depot  that  day?  And  did 
you  not  state  further  as  follows?  'I  do  not 
think  Mrs.  Patterson  come  to  the  depot  after 
I  built  the  fire.  It  was  very  pleasant,  stand- 
ing on  the  outside,  that  day— standing  In  the 
sun.  Mrs.  Patterson  stood  on  the  south  side 
of  the  depot,  where  the  wind  could  not  strike 
her.'  Did  you  not  make  the  above  state- 
ments in  writing,  and  Is  it  not  a  fact  that  the 
statements  made  by  you  are  true?"  The  an- 
swer to  the  said  interrogatory  in  the  said 
deposition  is  as  follows:  "jL  I  signed  a 
written  statement  on  that  date.  I  did  make 
that  statement  that  she  come  in  about  four 
o'clock,  and  did  not  complain  of  the  depot 
being  cold,  and  that  Mrs.  Patterson  and  her 
children  stood  on  the  outside  of  the  depot 
four  or  five  hours,  and  that  she  stood  In  the 
sun,  as  the  sun  was  shining  that  day;  that 
my  wife  and  children  neither  caught  cold  in 
the  depot  that  day.  I  did  make  the  state- 
ment that  I  did  not  think  that  Mrs.  Patter- 
son came  into  the  depot  after  I  built  the 
fire.  It  was  very  pleasant,  standing  on  the 
outside,  that  day— standing  in  the  sun.  Mrs. 
Patterson  stood  on  the  south  side  of  the 
depot,  where  the  wind  could  not  strike  her. 
I  signed  it  To  the  best  of  my  knowledge 
they  are."  This  evidence  should  have  been 
admitted.  It  was  the  plalntifTs  witness, 
and  he  had  testified  for  the  plaintiff  that  It 
was  not  pleasant,  even  out  of  the  wind.  It 
was  certainly  permissible  for  defendant  to 
show  that  he  bad  made  a  written  statement 
in  which  he  said  that  "it  was  very  pleasant 
standing  on  the  outside  that  day,  standing  in 
the  sun." 

The  fifth  assignment  of  error  is  based  upon 
the  exclusion  of  certain  evidence  of  Mrs.  J. 
E.  White.  Some  of  the  plaintiff's  evidence 
was  to  the  effect  that  for  most  of  the  time 
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Mrs.  Patterson  waa  waiting  at  the  depot, 
there  was  no  fire.  Some  of  the  witnesses 
testified  tbat  a  fire  was  built  at  one  time,  but 
soon  burned  out,  and  no  fire  was  built  after- 
wards. Otber  witnesses  testified  tbat  there 
was  no  coal  there  to  make  a  fire.  The  sta- 
tion agent,  J.  B.  White,  testified  that  he  and 
one  Gamer  made  a  fire,  and  it  was  twice  re- 
newed during  the  evening,  by  different  par- 
ties. He  also  testified  that  he  had  plenty  of 
coal,  which  he  kept  in  a  box  car;  that  he 
bad  a  key  to  the  box  car,  and  once  during 
the  evening  he  let  some  one  have  the  key 
to  go  and  get  coal  to  build  a  fire  with.  Mrs. 
J.  B.  White,  the  agent's  wife,  testified  by 
deposition,  and  tbe  following  cross-interroga- 
tory was  propounded  to  her  by  plaintiff:  "If 
you  have  further  stated,  in  answer  to  said 
interrogatory,  tbat  there  was  a  fire  in  the 
waiting  room,  state  who  built  said  fire.  Is 
it  not  a  fact  that  some  of  the  passengers  or 
persons  who  were  waiting  for  the  train  put 
some  trash  or  shingles  in  the  stove,  and  set 
It  on  fire,  and  that  it  burned  out  in  a  minute 
or  two,  and  that  was  all  the  fire  there  that 
day?  Did  you  not  hear  the  passengers  or 
persons  there  ask  for  fire,  and  hear  the  de- 
fendant's agent  say  that  he  had  no  coal,  or 
was  no  coal?  Did  you  see  any  coal  there; 
if  so,  where  was  it?  Did  yon  see  Tom  Kil- 
ingsworth  come  into  the  waiting  room,  and 
put  his  hand  on  the  stove,  and  did  you  hear 
him  say  it  was  cold,  and  that  it  was  a  shame 
that  there  was  no  fire  there,  or  words  to  that 
effect?"  To  which  cross-Interrogatory  the 
witness  answered  in  said  deposition  as  fol- 
lows: "I  do  not  know  Just  what  time  I 
went,  neither  what  time  I  left  the  depot.  I 
was  there  off  and  on  at  different  intervals 
during  the  day.  I  don't  know  who  built  the 
fire  in  the  waiting  room.  No,  it  Is  not  a  fact 
that  passengers  built  a  fire  out  of  shingles  In 
the  stove  in  the  waiting  room.  I  did  not 
hear  anybody  ask  the  agent  for  fire  that  day 
(but  I  heard  him  tell  a  boy  to  go  to  a  car, 
and  get  some  coal,  and  saw  him  give  tbe 
boy  a  key  to  unlock  the  car  where  the  coal 
was).  I  saw  some  coal  in  the  waiting  room. 
My  recollection  now  is  that  I  saw  the  coal 
In  an  old  tin  bucket.  No,  I  did  not  see  Tom 
Killingsworth  put  bis  hands  on  the  stove,  or 
hear  him  remark  anything  about  the  fire." 
This  answer  was  offered  in  evidence  by  de- 
fendant, and  upon  tbe  objection  of  plaintiff 
the  court  refused  to  admit  the  portion  In 
parentheses.  We  think  it  was  error  to  ex- 
clude this  evidence.  The  real  issue  was 
whether  a  fire  was  built,  but  that  did  not 
require  the  evidence  to  be  confined  to  the 
bare  statement  of  the  fact  whether  the  fire 
was  built  or  not.  As  a  part  of  the  res  gestae, 
it  was  admissible  for  the  agent  to  testify 
that  he  had  tbe  coal  in  a  box  car,  that  he 
gave  the  key  to  some  one,  and  tbat  such 
person  went  to  the  box  car  and  got  the  coal 
and  made  the  fire.  Tbat  is,  he  could  not 
only  state  the  fact  that  he,  or  some  one  else, 
made  a  fire,  but  he  could  tell  circumstantial- 


ly Just  when  and  how  It  waa  made.  If  bl» 
wife  knew  of  some  of  these  circumstances, 
though  she  may  not  have  known  or  remem- 
bered them  all,  we  think  defendant  was  en- 
tttiod  to  ber  evidence  as  to  such  as  abe  did 
remember. 

We  are  also  of  tbe  opinion  that  tbe  special 
charge  No.  1  requested  by  defendant  should 
have  been  given.  This  charge  was  as  fol- 
lows: "Gentlemen  of  the  Jury,  If  you  believe 
from  the  evidence  tbat  the  plaintiff  Lacy- 
Johnson  (formerly  Patterson)  sat  out  In  the 
open  air  or  cold  for  three  or  four  boors  after 
a  fire  was  built  in  the  depot,  if  one  was 
built,  and  tbat  tbat  caused  her  sickness,  and 
that  a  person  of  ordinary  care  would  not 
have  remained  oat  of  the  depot  under  the 
circnmstances  of  the  case,  then  she  would 
be  guilty  of  contributory  negligence,  and  if 
you  so  find  you  will  find  for  the  defendant." 
It  presented  affirmatively  to  the  Jury  the  de- 
fendant's theory,  as  made  by  the  evidence, 
and,  we  believe,  would  have  assisted  tbe 
Jury  in  reaching  a  verdict. 

Special  charge  No.  2  requested  by  defend- 
ant does  not  seem  to  us  to  have  been  called 
for  by  the  evidence.  The  plaintiff  testified 
that  she  had  been  picking  cotton  before  tbe 
day  in  question,  but  there  Is  no  evidence. 
aside  from  this,  that  there  was  any  exi>osure 
to  cold  or  bad  weather,  or  any  other  cause 
likely  to  produce  Illness. 

We  have  carefully  examined  the  otber  as- 
signments, but  find  no  errors  except  those 
mentioned.  For  the  errors  pointed  out,  tbe 
Judgment  Is  reversed,  and  the  cause  remand- 
ed. 

Reversed  and  remanded. 


MAY  V.  JACKSON.* 

(Conrt  of  Civil  Appeals  of  Texas.    April  8, 

1903.) 

TAXES— SALES— SALE  FOR  COSTS  AND  TAXES. 

1.  A  sale  of  land  by  a  city  for  taxes  and  costs 
is  void  in  the  absence  of  any  provision  by  char- 
ter or  ordinance  authorizing  a  sale  for  costs. 

Appeal  from  District  Court,  Dallas  County; 
Richard  Morgan,  Judge. 

Action  by  A.  W.  May  against  Annie  Jack- 
son. From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

M.  T.  Conners,  for  appellant    F.  D.  Cosby, 

for  appellee. 

STRGETMAN,  J.  This  was  an  action  of 
trespass  to  try  title,  brought  by  appellant,  to 
recover  of  appellee  a  lot  in  the  city  of  Dallas. 
The  Judgment  was  for  appellee.  Appellant 
claimed  title  under  deeds  executed  by  tbe 
tax  collector  of  said  city.  The  deeds  showed 
upon  their  face  that  the  sales  were  made 
to  pay  the  taxes  due  upon  said  property,  and 
the  further  sum  of  $2.60  costs.  The  charter 
and  tbe  ordinances  of  the  <dty  of  Dallas 

■Rehearing  denied  April  2S>,  UOl,  and  vrlt  ot  error 
denied  by  Supreme  Court. 
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bearing  upon  tbe  question  are  set  out  In  full 
In  tbe  record,  and  It  ia  bnnecessary  to  copy 
tbem  here.  It  Is  sufficient  to  say  that  they 
nowhere  authorize  a  sale  for  costs,  and  inas- 
much as  the  sale  was  made  for  costs,  as 
well  as  taxes,  It  was  void  and  passed  no  title. 
Lufkln  V.  Galveston,  73  Tex.  340,  11  S.  W. 
340;  Eustls  v.  Henrietta,  91  Tex.  325,  43  S. 
W.  259.  Appellant  relies  upon  the  case  of 
City  of  Dallas  v.  Martyn,  68  S.  W.  710,  5 
Tex.  Ct.  Rep.  297,  In  which  It  Is  held  that  the 
tax  collector  might  compel  the  city  to  pay 
him  for  acknowledgments  made  to  tax  deeds. 
This  may  be  true,  and  yet,  in  order  to  au- 
thorize a  sale  for  costs,  the  power  must  be 
expressly  conferred  to  sell  for  this  purpose. 

There  being  no  error  in  the  Judgment,  it  is 
affirmed.    Affirmed. 


OILBBKT  V.  GOSSARD." 

(Court  of  Civil  Appeals  of  Texas.    March  18, 

1908.) 

.ACTION  ON  NOTES  —  DBFEN3B  —  PARTIAL 
BRBACH  OF  WARRANTY— BVIDBNCB. 
1.  Where,  in  au  action  on  notes  given  for 
machinery,  a  defense  of  breach  of  warranty  was 
set  np,  and  the  evidence  showed  that  there  had 
been  only  a  partial  breach,  defendant  could  not 
recover  tlierefor  without  showing  the  particular 
items  of  damages  sustained. 

Appeal  from  District  Court,  Travis  Coun- 
ty; R.  L.  Penu,  Judge. 

Action  by  A.  R.  Gossard  against  George 
Gilbert.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Z.  T.  Fulmore,  for  appellant.  Brooks  & 
Shelley,  D.  W.  Doom,  and  p.  H.  Doom,  for 
appellee. 

FISHER,  C.  J.  Thlj  suit  was  brought  In 
the  district  court  of  Travis  county,  Tex.,  by 
appellee,  a;:  plaintiff,  against  appellant,  as 
-defendant,  to  recover  the  amount  due  on  two 
promissory  notes— one  for  $725,  and  the  other 
for  $700— besides  interest  and  attorney's  fees, 
secured  by  lien  retained  in  the  notes  and  by 
chattel  mortgage  on  certain  machinery,  and 
to  foreclose  the  lien  and  chattel  mortgage, 
and,  in  addition,  to  recover  the  amount  of 
freight  paid  by  plaintiff  for  defendant  on  the 
machinery,  amounting  to  $183.75,  besides  in- 
terest, and  also  the  amount  due  on  a  prom- 
issory note  executed  and  delivered  to  plain- 
tiff by  defendant  for  $71,  besides  interest  and 
attorney's  fees,  and  also  the  amount  of  $36.10 
due  by  defendant  to  plaintiff  on  open  ac- 
count. The  case  was  tried  before  the  court 
and  jury,  and  resulted  in  a  verdict  and  Judg- 
ment In  favor  of  plaintiff  against  defendant 
for  the  amount  due  on  the  three  notes  sued 
on,  principal,  interest,  and  attorney's  fees, 
and  tbe  amount  due  for  freight,  principal 
and  interest,  and  $14.10  on  the  open  account, 
and  for  foreclosure  of  the  chattel  mortgage. 
Defendant,  for  answer,  filed  general  demur- 

*Rehearlng  denied  April  2>,  1903,  and  writ  ot  error 
denied  by  Supreme  Court. 


rer  and  genoral  denial,  and  averred  that  a 
contract  was  entered  into  between  him  and 
the  plaintiff  whereby  the  engine,  gin,  and 
appurtenances  should  be  of  good  material 
and  well  made,  and  do  as  good  work  as  any 
machlnay  of  the  same  class,  if  properly  op- 
erated, manufactured  in  the  United  States; 
that  the  warranty  was  breached;  that  the 
engine,  gin,  appurtenances,  etc..  If  they  had 
been  as  represented  would  have  ginned  25 
bales  of  cotton  a  day,  which  they  did  not 
and  could  not  do;  and  that  the  machinery 
was  entirely  worthless.  Other  facts  were 
pleaded,  which  are  fully  disclosed  in  the  an- 
swer of  appellant 

The  trial  court  Instructed  the  Jury  as  fol- 
lows: "That  you  will  find  for  plaintiff  on  the 
two  notes  dated  8—24—1897,  for  $700  and 
$725,  respectively,  for  the  amount  of  said 
two  notes,  with  interest  thereon  at  the  rate 
of  ten  per  cent,  per  annum  from  August  24, 
1897,  to  this  date,  and  ten  per  cent,  addition- 
al on  the  amount  of  said  two  notes  and  inter- 
est, as  attorney's  fees,  with  a  foreclosure  of 
plaintiff's  chattel  mortgage  on  the  property 
described  in  plaintiff's  petition.  You  are  also 
Instructed  that  you  will  find  for  the  plain- 
tiff for  the  amount  of  the  note  for  $71,  dated, 
August  3,  1899,  with  ten  per  cent  Interest 
per  annum  on  said  sum  from  that  date  to 
this  date,  and  ten  per  cent  additional  on 
such  principal  and  interest  as  attorney's  fee. 
Yon  will  also  find  for  the  plaintiff  for  the 
$183.75  freight  paid  on  the  machinery  involv- 
ed in  this  suit,  with  Interest  thereon  at  the 
rate  of  six  per  cent  per  annum  from  August 
24,  1897,  up  to  this  date,  unless  you  should 
find  that  the  defendant  is  entitled  to  a  credit 
of  $100  on  such  freight,  in  which  event  you 
will  find  for  the  plaintiff  on  the  freight  ac- 
count for  $83.75,  with  six  per  cent  interest 
per  annum  from  said  August  24,  1897.  If 
you  believe  from  the  evidence  that  the  $100 
paid  by  defendant  to  plaintiff  on  August  19, 
1897,  was  credited  to  plaintiff  in  a  settlement 
between  plaintiff  and  defendant  of  accounts 
between  them  (exclusive  of  such  freight 
claim)  at  the  time  the  $71  note  was  given, 
and  that  said  note  for  $71  was  given  for  the 
balance  then  owing  plaintiff  by  defendant 
upon  open  account  (not  including  the  freight 
claim)  after  allowing  defendant  credit  for 
said  $100,  then  you  will  not  allow  any  credit 
upon  said  freight  claim.  If  you  do  not  be- 
lieve that  defendant  was  given  credit  for 
said  $100  in  a  settlement  made  between  the 
parties  hereto  at  the  time  said  $71  note  was 
given,  then  you  will  apply  said  $100  as  a 
payment  on  said  claim  for  freight  If  you 
believe  from  the  evidence  that  the  plaintiff 
sold  and  delivered  to  the  defendant  any  or 
all  of  the  items  of  goods  described  In  the 
account  attached  to  plaintiff's  petition,  then 
you  will  find  for  the  plaintiff  for  the  fair 
market  value  of  such,  if  any,  of  such  goods 
as  you  may  find  were  sold  and  delivered  by 
plaintiff  to  defendant  at  the  Instance  and 
request  of  defendant  with  interest  at  tbe 
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rate  of  six  per  cent  per  annum  from  January 
1,  1900.  The  form  of  your  verdict  'will  be  as 
follows:  'We,  the  Jury,  find  for  the  plaintiff 
for  [here  state  the  amount,  principal,  Inter- 
est, and  attorney's  fees,  of  the  $700  note  and 
the  $725  note]  to  bear  ten  per  cent.  Interest 
per  annum  from  this  date,  with  foreclosure 
of  plaintiff's  chattel  mortgage  as  prayed  for. 
We  also  find  for  plaintiff  for  [here  state  the 
amount,  principal,  Interest,  and  attorney's 
fees,  of  the  $71  note],  to  bear  10  per  cent.  In- 
terest per  annum  from  this  date.  We  also 
find  for  plaintiff  for  the  sum  of  [here  state 
the  amount,  principal,  and  interest,  which 
you  may  find  owing  by  defendant  on  the 
freight].  We  also  find  for  plaintiff  for  [here 
state  the  amount  and  Interest  which  you  may 
find  owing  by  defendant  to  plaintiff  upon  the 
open  account.]'  The  Jury  are  the  exclusive 
Judges  of  the  facts  proved,  of  the  weight  to 
be  given  to  the  evidence,  and  of  the  credi- 
bility of  the  witnesses;  but  you  are  bound  to 
receive  the  law  from  the  court,  which  Is  here- 
in given  you,  and  be  governed  thereby." 
The  evidence  in  the  record  authorized  the 
charge  of  the  court. 

The  contract  containing  the  warranty  Is  as 
follows: 

"Austin,  9—10-1897. 

"I  hereby  certify  that  I  this  day  purchased 
of  A.  R.  GoBsard: 

One  48x12  Tublar  Boiler. 

One  10x12  Automatic  Engine,  all 

complete  with  all  connections. 
One  70  saw  leeder  lor  Pratt  Oln 

R.  H. 
One  70  aaw  Smith  Gin  complete 

L.  H. 
No  Intereat  on  flrat   One    30    Inch    Jumbo    Tbomaa 
note  U  paid  at  ma-       Press, 
turttr.  One   Pneumatic    Distributor   tor 

2-70  Olns. 
One  K  Pan  for  same. 
One  Automatic  Valve. 
One    Countershaft    complete   tor 

same, 
t  Elbows. 
One  Suction. 
16   ft.    12   in.    squar*  wood   tan 

connection. 

Purchaser  paying  freight  from  factory,  to  be 
delivered  at  Austin,  Tex.,  for  the  undersigned, 
and  warranted  to  be  well  made,  of  good  mate- 
rial, and  to  do  as  good  work  as  any  machin- 
ery of  same  class  If  properly  operated  manu- 
factured In  the  TJ.  S.  Title  or  ownership  does 
not  pass  from  A.  R.  Gossard  until  settled  for 
as  herein  specified. 

"On  receipt  of  said  machinery,  I  hereby 
agree  to  pay  to  A.  R.  Gossard  the  sum  of 
Fourteen  Hundred  and  Seventy-Five  Dol- 
lars, as  follows:  On  October  15th,  1897.  $726; 
on  October  15th,  1898,  $700.  and  the  old  boil- 
er with  Its  tlrlngs  for  $75,  delivered  to  Aus- 
tin. Said  notes  to  draw  8  per  cent  Interest 
from  date  until  paid;  If  not  paid  at  maturity, 
ten  per  cent,  from  date  of  notes.  Should  the 
collection  of  said  notes  be  made  by  process 
of  law,  then  an  additional  sum  of  ten  per 
cent  on  amount  due  is  to  be  paid  In  liquida- 
tion of  attorney's  fees. 

"All  notes  and  accounts  to  be  made  payable 
to  A.  R.  Gossard  at  Austin,  Texas,  with  sat- 


isfactory endorsements  and  secured  by  Uens 
on  said  machinery,  also  on  the  following  de- 
scribed personal  property:  •  •  •  Said 
machinery  to  be  kept  Insured  In  a  reliable 
company.  Loss,  If  any,  to  be  paid  to  A.  R. 
Gossard  as  bis  Interest  may  appear. 

"If  this  machinery  fails  to  fulfill  its  war- 
ranty, notice  must  be  given  to  A.  B.  Gossard, 
whose  duty  It  shall  be  to  readjust  such  ma- 
chinery and  If  necessary,  substitute  any  parts 
which  prove  defective,  at  his  own  expoifle. 
Necessary  time  will  be  given  for  such  change 
to  be  made.  But  should  the  failure  to  per- 
form right  be  on  the  part  of  the  operators 
all  expense  shall  be  paid  by  purchaser.  10 
days'  use.  vTlthout  notice  otherwise,  shall  be 
conclusive  evidence  of  entire  satisfaction.  In 
the  setting  and  adjusting  all  asked-for  mate- 
rial shall  be  furnished  by  purchaser,  and  all 
necessary  assistance  free  of  charge. 

"The  failure  of  any  part  of  the  above  ma- 
chinery shall  In  no  way  affect  this  contract 
on  any  parts  not  so  affected.  Failure  on  pur- 
chaser's part  not  to  receive  said  machinery 
on  arrival,  shall  entail  on  him  the  loss  sus- 
tained by  A.  R.  Gossard.  Should  A.  B.  Gos- 
sard fall  to  deliver  said  machinery  as  per 
contract,  he  Is  not  to  be  held  liable,  if  the 
fault  is  on  account  of  manufacturers,  or  rail- 
roads. 

"On  failure  or  refusal  to  pay  the  notes 
given  for  purchase  of  this  machinery,  or  any 
one  of  said  notes,  A.  R.  Gossard  shall  bave 
authority  to  declare  all  notes  due,  and  after 
ten  days'  notice,  by  posting  one  written  no- 
tice In  courthouse  in county,  shall  pro- 
ceed to  sell  said  machinery  to  highest  bidder 
and  apply  said  amount  to  liquidate  said  debt 
Should  the  amount  exceed  the  amount  due. 
It  la  to  be  paid  to  the  purchaser. 

"Geo.  GUbert" 

The  evidence  In  the  record  does  not  show 
that  the  machinery  mentioned  In  the  contract 
was  entirely  worthless,  but  there  Is  testimony 
to  the  effect  that  some  of  Its  parts  were  de- 
fective, and  the  machinery.  In  Its  operation, 
could  not  accomplish  the  full  amount  and 
character  of  work  expected  from  It  at  the 
time  that  It  was  purchased  by  appellant.  It 
Is  expressly  stipulated  In  the  contract  that 
the  failure  of  any  part  of  the  machinery  aball 
in  no  way  affect  the  contract  as  to  those  parts 
of  the  machinery  that  may  not  be  foond  de- 
fective. The  court  correctly  construed  tbe 
warranty  to  apply  to  those  parts  of  the  ma- 
chinery that  were  defective.  While  there  is 
abundant  evidence  In  the  record  tending  to 
show  substantial  defects  In  some  parta  of 
the  machinery,  there  Is  no  evidence  -whidi 
shows  the  amount  of  the  damage  sostalned 
by  reason  of  such  defective  parts,  or  the  val- 
ue of  those  parts,  or  what  It  would  cost  to  re- 
place them.  Under  the  facts  of  the  case, 
there  was  not  a  total  breach  of  the  warranty. 
for  much  of  the  machinery  was  not  defectlTe; 
and.  such  being  the  case,  if  the  defendant  de- 
sired to  recover  the  damages  sustained  by- 
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reason  of  a  partial  breach,  be  should  have 
proved  snch  Items  of  damages,  which  was 
not  done. 

As  said  before,  we  think  the  charge  of  the' 
court  was  correct,  In  the  manner  in  which 
some  of  the  items  were  submitted  to  the 
Jury,  and  in  peremptorily  instructing  them 
how  to  find  as  to  others. .  There  was  no  error 
in  refusing  the  Instructions  requested. 

With  reference  to  the  point  raised  in  the 
second  assignment  of  error,  it  Is  sufficient 
to  say  that  the  question  of  mlstalie  as  to 
the  $71  note  was  not  pleaded  by  defendant. 
Consequently  no  such  issue  was  In  the  case. 

We  find  no  error  in  the  record,  and  the 
Judgment  Is  affirmed.    Affirmed. 


ANDRAB  V.  WATSON. 

(Court  of  CItU  Appeals  of  Texas.    April  15, 
1903.) 

BREACH      OP     CONTRACT  —  COMPLAINT  —  IN- 
STRVCnONS-TIlIB  FOR  DOINQ  WORK. 

1.  The  complaint  by  a  contractor  against  tbt 
owner  of  a  noose  for  not  letting  him  do  the 
work  thereon  according  to  his  contract  should 
allege  the  character  and  amount  of  tlie  labor 
which  plaintiff  alleges  he  did  preparatory  to  the 
work,  and  that  he  would  have  made  a  profit, 
and  the  amount  thereof. 

2.  No  time  beiug  prescribed  in  a  contract  to 
do  work  on  a  house,  defendant  in  an  action 
by  the  contractor  against  the  owner  for  not 
letting  him  do  the  work  is  entitled  to  an  in- 
structiou  that  the  jury  shall  find  for  him  it 
plaintiff  failed  to  begin  or  prosecute  the  work 
in  a  reasonable  time. 

Blrror  from  Dallas  County  Court;  Ed.  S. 
Lauderdale,  Judge. 

Action  by  Alexander  Watson  against  E.  H. 
Andrae.  Judgment  for  plaintiff.  Defendant 
brings  error.    Beversed. 

Plowman  &  Baker,  for  plaintiff  In  error. 
Eolloway  &  HoUoway,  for  defendant  in  er- 
ror. 

STREET31AN,  J.  Defendant  in  error,  Wat- 
son, sued  to  recover  the  amount  of  expenses 
Incurred  by  him,  and  the  loss  of  profits,  on 
account  of  the  refusal  of  plaintiff  in  error, 
Andrae,  to  allow  blm  to  finish  a  contract  to 
erect  certain  improvements  for  said  plaintiff 
in  error.  Plaintiff's  petition  stated  the  cause 
of  action  as  follows:  "That  heretofore,  to 
wit,  on  the  Ist  day  of  March,  1901,  the  plain- 
tiff and  defendant  entered  into  a  written 
agreement,  whereby  the  plaintiff  agreed  to 
make  certain  changes  and  Improvements  in 
a  certain  house  in  the  city  of  Dallas,  Texas, 
known  as  No.  340  Main  street;  said  changes 
and  Improvements  being  more  specifically 
set  out  in  the  specifications  in  said  contract, 
a  copy  of  which  contract,  including  said 
specifications,  is  hereto  attached,  marked 
'Exhibit  A,'  and  made  a  part  of  this  petition. 
That  also  by  said  contract  the  defendant,  in 
consideration  of  the  said  work  so  to  be  done 
and  performed  by  the  plaintiff,  agreed  to  pay 
to  the  plaintiff  the  sum  of  seven  hundred  and 


seventy-five  dollars  (9775).  That  thereafter 
the  plaintiff,  in  pursuance  of  said  contract, 
began  the  work  so  agreed  to  be  done  by  him, 
and  performed  a  portion  of  the  same,  and  de- 
livered at  said  house  certain  materials  for 
said  improvements,  consisting  of  brick,  sand, 
and  lumber,  and  that  the  plaintiff  has  ever 
since  been  ready,  able,  and  wllUng  to  com- 
plete said  work  in  exact  accordance  wltb 
said  agreement;  but  the  defendant  on,  to 
wit,  March  13,  1901,  notwithstanding  said 
contract,  and  In  violation  of  the  rights  of 
plaintiff  thereunder,  refused  to  allow  the 
plaintiff  to  go  ahead  with  said  work  and  to 
complete  the  same,  but,  on  the  contrary,  pro- 
cured said  work  to  be  done  by  other  persons. 
That  thereby  there  was  lost  to  the  plaintiff 
hia  time  and  labor  in  preparing  the  details 
for  said  work,  and  in  performing  the  work 
so  done  by  him,  and  the  cost  of  labor  used 
in  said  work,  and  In  delivering  the  said  ma- 
terials and  removing  the  same,  and  also  the 
reasonable  profit  he  could  and  would  have 
made  If  allowed  to  complete  the  said  con- 
tract— in  all,  the  sum  of  three  hundred  dol- 
lars ($300),  to  which  amount  the  plaintiff  baa 
suffered  damages  by  reason  of  the  said  acts 
and  defaults  of  the  defendant."  A  number 
of  special  exceptions  were  directed  to  the  pe- 
tition, and  form  the  basis  of  several  assign- 
ments of  error.  We  think  the  petition  was 
Insufficient,  in  some  respects,  as  against  the 
special  exceptions.  It  will  be  seen  that  the 
allegations  are  very  general,  and  much  Is 
left  to  Inference.  Without  treating  said  as- 
signments in  detail,  we  deem  it  sufficient  to 
say  that  the  petition  should  have  alleged  the 
character  and  extent  of  the  labor  performed 
by  plaintiff  in  preparing  the  details  for  the 
work,  and  the  character  and  amount  of  labor 
used  by  plaintiff  in  delivering  and  removing 
the  materials,  and  that  he  should  have  made 
a  profit,  and  the  amount  of  such  profit 
The  court's  general  charge  Is  as  follows: 
"If  you  believe  from  the  evidence  before 
you  that  there  was  a  breach  of  the  contract 
in  evidence  before  you,  between  plaintiff  and 
defendant,  in  that  the  defendant  refused, 
without  the  fault  of  plaintiff,  to  allow  the 
plaintiff  to  proceed  to  carry  out  bis  (plain- 
tiff's) part  of  the  contract,  and  you  believe 
from  the  evidence  that  the  plaintiff  was 
ready,  willing,  and  able  to  perform  and  carry 
out  the  contract,  as  he  had  agreed  and  stipu- 
lated to  do  In  the  contract,  and  you  further 
believe  from  the  evidence  that  plaintiff  has 
sustained  damages  by  reason  of  the  refusal. 
If  any,  of  the  defendant  to  allow  the  plain- 
tiff to  proceed  with  the  work  in  accordance 
with  the  said  contract,  then  you  will  find  for 
the  plaintiff,  and  assess  his  damages  in  such 
sum  as  you  may  believe  from  the  evidence 
the  plaintiff  would  have  realized  as  profits 
on  said  contract,  had  said  contract  been  com- 
pleted and  carried  out  by  both  parties  to 
game  according  to  its  terms  and  stipulations. 
"If  you  believe  from  the  evidence  that  the 
plaintiff,  after  a  reasonable  time  had  elapsed. 
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failed  to  begin  and  carry  on  the  work  accord- 
ing to  tbe  terms  of  the  contract  or  that  the 
defendant  had  reasonable  grounds  (that  Is, 
such  grounds  as  a  reasonably  prudent  person 
would  act  upon)  for  believing  that  the  plain- 
tiff did  not  Intend  to  begin  and  carry  on  the 
work  according. to  the  terms  of  the  contract, 
after  waiting  a  reasonable  length  of  time 
for  the  'plaintltF  to  begin  and ,  carry  on  the 
flame,  and  that  the  defendant  made  contracts 
and  arrangements  for  other  parties  to  do  the 
work  contracted  to  be  done  and  performed 
by  the  plaintiff,  which  you  are  Instructed  he 
had  the  right  to  do,  and  you  further  believe 
from  the  evidence  that  the  plaintiff  was 
ready,  able,  and  willing  to  carry  on  the 
work  according  to  the  contract,  and  that  he 
<plalntlif)  had  already  given  his  time  and 
services  and  had  expended  any  sum  or  sums 
of  money  In  arranging  for  the  carrying  on  of 
said  work,  and  in  beginning  to  carry  on  the 
same,  according  to  the  contract,  thereby 
causing  loss  to  plaintiff,  then  you  will  find 
for  the  plaintiff,  and  assess  his  damages  In 
any  sum  that  you  may  believe  from  the  evi- 
dence was  the  reasonable  worth  and  valne  of 
labor  done  and  performed  by  plaintiff  or  oth- 
ers under  his  directions,  and  for  any  and  all 
sums  of  money  expended  by  plaintiff  for  any 
purpose  In  arranging  to  do  the  work  and  for 
doing  any  part  of  the  work  under  the  con- 
tract between  tbe  plaintiff  and  defendant, 
and  for  no  profits,  if  any,  that  plaintiff  would 
have  made,  the  burden  of  proof  is  upon  the 
plaintiff  to  establish  bis  case  by  a  preponder- 
ance of  the  testimony,  and  if  he  falls  to  do 
so,  you  will  find  for  the  defendant 

"You  are  the  exclusive  Judges  of  the  facts 
proved,  of  the  credibility  of  the  witnesses, 
and  of  the  weight  to  be  given  to  the  testimo- 
ny." 

Several  assignments  of  error  are  urged 
against  this  charge,  and  some  of  them  must 
be  sustained.  Tbe  first  paragraph  seems  to 
be  a  correct  statement  of  the  law.  At  least 
we  see  no  error  of  which  the  defendant 
might  complain.  An  Inspection  of  the  sec- 
ond paragraph,  however,  Indicates  that  some- 
thing has  been  omitted,  and  the  result  Is  a 
clear  misdirection  as  to  the  rights  of  tbe  par^ 
ties.  The  first  portion  of  this  paragraph  sub- 
mits, after  a  fashion,  the  defendant's  theory 
of  the  case,  and  If  the  court  had  told  the 
Jury  that,  If  they  found  the  facts  as  stated, 
they  should  return  a  verdict  for  the  defend- 
ant, it  would  have  been  correct;  but  Instead 
of  this,  the  charge  proceeds  to  Instruct  the 
Jury  that  notwithstanding  the  plaintiff  may 
have  failed  to  begin  and  carry  on  the  work 
within  a  reasonable  Ume,  etc.,  still  they 
might  find  for  the  plaintiff.  Under  no  theory 
of  the  case  are  they  authorized  to  find  for 
defendant.  The  court  seems  to  have  had  a 
proper  conception  of  the  law  applicable  to 
the  case,  but  In  the  preparation  of  tbe 
charge,  failed  to  Instruct  the  Jury  as  he  In- 
tended. 

The  special  charges  requested  by  defend- 


ant  while  In  the  main  correct  were  not  en- 
tirely so,  and  should  not  have  been  given  in 
the  form  asked.  The  contract  Itself  did  not 
prescribe  the  time  in  which  it  should  be  com- 
pleted. Tbe  plaintiff,  therefore,  had  a  rea- 
sonable time  within  which  to  perform  It 
If  he  failed  to  do  so  within  a  reasonable 
time,  the  defendant  had  a  right  to  have  tbe 
work  performed  by  other  persons.  What 
was  a  reasonable  time  was  a  question  of  fact 
to  be  determined  by  the  Jury  from  all  the 
circumstances  in  evidence.  These  principles 
were  stated  in  the  special  charges  given  at 
the  Instance  of  tbe  plaintiff,  but  they  were 
only  presented  from  the  standpoint  of  the 
plaintiff,  and  the  Jury  are  nowhere  Instructed 
to  find  for  defendant  if  the  plaintiff  failed 
to  begin  or  prosecute  the  work  In  a  reason- 
able time. 

We  find  no  error,  except  as  above  pointed 
out  but  for  the  errors  mentioned  the  Judg- 
ment is  reversed  and  the  cause  remanded. 
Reversed  and  remanded. 


M.  A.  COOPER  &  CO.  et  al.  v.  SAWYER.* 

(Court  of  Civil  Appeals  of  Texas.    March  18, 

1903.) 

FRAtJDULBNT  CONVKYANCEB—EVIDENCB— AD- 
MISSIBILITY—RULB  KXCLUDINO  WITNKSSE3 
—  ENFORCEMENT  —  DISCRETION  OF  COURT  — 
HUSBAND  AND  WIFE}— NOTICE  TO  HUSBAND- 
AGENCY— APPEAL. 

1.  A  son,  to  secure  named  creditors,  execut- 
ed a  deed  of  trust  on  merchandlEe  formerly  own- 
ed by  his  father.  One  of  the  debts  preferred 
was  a  debt  of  $820  to  his  mother.  The  trustee 
claimed  that  the  father  had  borrowed  $820 
from  the  mother,  and  had  given  his  note  to 
secure  the  eame,  which  was  assumed  by  the 
son,  and  secured  by  the  deed  of  trust  in  qnee- 
tion.  Other  creditors  of  the  son  attacked  fixe 
debt  as  fraudulent  Held  proper  to  permit  the 
son  to  testify  that  several  years  before  the 
execution  of  the  deed  of  trust  he  heard  his 
father  and  mother  say  that  the  father  owed  the 
mother  $820. 

2,  In  an  action  for  wrongful  attachment 
plaintiff  claimed  the  property  under  a  deed  of 
trust  to  secure  uamed  creditors.  The  mother 
of  the  maker  of  the  deed  of  trust  was  one  of 
the  creditors  preferred,  and  her  husband  was 
permitted  to  remain  in  the  courtroom  during  tbe 
time;  the  rule  as  to  witnesses  not  t)eins  en- 
forced against  him.  Held  not  au  abuse  of  dis- 
cretion; he  having,  doubtless,  been  permitted 
to  remain  as  representative  of  his  wife's  claim. 

8.  To  .charge  a  wife,  who  has  been  preferred 
in  a  deed  of  trust  executed  by  her  son,  with  no- 
tice that  the  deed  is  fraudulent  as  to  other 
creditors,  ou  account  of  knowledge  in  her  hus- 
band, it  must  appear  that  he  was  authorized 
by  her  to  act  as  her  agent  in  accepting  the 
deed  of  trust 

4.  Agency  cannot  be  proved  by  the  acta  or 
declarations  of  the  agent  which  are  not  shown 
to  have  been  known  by  tbe  principal. 

5.  The  court,  on  appeal,  will  not  pass  on  the 
weight  of  the  evidence. 

Appeal  from  District  Court,  Hamilton 
County;  W.  J.  Oxford,  Judge. 

Action  by  L.  M.  Sawyer  against  M.  A. 
Cooper  &  Co.  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.     Affirmed. 

*Reheartnx  denied  April  V,  ISOt. 
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Kidson  &  Eldson,  for  appellants.  Martin 
&  George,  J.  Van  Steenwyk,  and  Dewey 
Lansford,  for  appellee. 

STEEETMAN,  J.  Thlg  was  an  action 
brought  by  appellee,  L.  M.  Sawyer,  to  recov- 
er damagss  for  the  levy  of  a  writ  of  attach- 
ment upon  a  stock  of  merchandise.  The 
plaintiff  claimed  the  property  by  virtue  of  a 
deed  of  trust  executed  to  blm  by  J.  B3.  Cllne 
to  secure  certain  creditors  therein  named. 
The  defendants  were  the  sheriff  who  levied 
the  writ,  M.  A.  Cooper  &  Co.,  the  plaintiffs 
in  the  attachment,  and  the  sureties  upon  the 
bonds  executed  to  procure  the  issuance  and 
levy  of  the  writ.  In  accordance  with  the 
verdict  of  a  Jury,  Judgment  wfts  rendered  for 
the  plaintiff  against  all  of  the  defendants, 
and  in  favor  of  the  sheriff  as  against  bis  co- 
defendants. 

The  defendants  alleged  that  the  debts 
mentioned  in  the  deed  of  trust  were  ficti- 
tious and  fraudulent;  that  the  deed  of  trust 
was  executed  to  hinder,  delay,  and  defraud 
the  creditors  of  J.  B.  Cline  and  Ills  father, 
J.  K.  P.  Cline,  who  had  formerly  owned  the 
stock  of  goods;  that  the  trustee  had  not 
taken  possession  of  the  goods  when  the  writ 
was  levied,  and  that  none  of  the  ci'editors 
bad  accepted  nnder  the  deed  of  trust  before 
the  levy  of  the  writ.  The  verdict  of  the 
Jury  settled  all  of  these  issues  against  the 
defendants;  and  a  careful  examination  of 
the  statement  of  facts  convinces  us  that 
there  was  evidence  to  sustain  the  finding  of 
the  Jury  upon  each  of  these  issues. 

The  first  assignment  of  error  complains 
that  the  court  permitted  3.  E.  Cline  to  testi- 
fy that  three  or  four  years  before  the  exe- 
cution of  the  deed  of  trust  he  heard  his  fa- 
ther and  mother  say  that  his  father  owed 
bis  mother  the  sum  of  $820.  One  of  the 
debts  preferred  was  a  debt  of  $820  to  Mrs. 
H.  C.  Cline,  mother  of  H.  B.  Cllne.  Plain- 
tiff claimed  that  this  indebtedness  grew  out 
of  a  transaction  in  which  J.  K.  P.  Cllne  had 
sold  a  tract  of  land,  part  of  which  was  the 
separate  property  of  Mrs.  Cline,  and  that 
J.  K.  P.  Cline  bad  borrowed  from  Mrs.  Cline 
$820,  which  represented  her  separate  interest 
in  this  property,  and  afterwards  executed  to 
her  the  note  which  was  assumed  by  J.  B. 
Cline,  and  secured  by  the  deed  of  trust  in 
qnestion.  Defendants  attacked  this  debt  as 
fictitious  and  fraudulent,  and  the  good  faith 
of  J.  E.  Cline  In  naming  this  debt  in  the 
deed  of  trust  was  an  issue  in  the  case.  Up- 
on this  issue,  we  think  that  the  evidence  was 
clearly  admissible. 

The  second  assignment  is  directed  to  the 
action  of  the  court  In  permitting  3.  K.  P. 
Cline  to  remain  in  the  courtroom  during  the 
trial,  and  not  enforcing  against  him  the  rule 
invoked  as  to  the  witnesses  In  the  case.  He 
was  not  a  party  to  the  case,  and  the  record 
does  not  give  the  reasons  of  the  court  for 
excepting  him  from  the  rule.  It  is  evident, 
bowever,  tliat  the  plaintiff.  Sawyer,  was  only 
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slightly  interested  in  the  suit,  and  the  real 
parties  to  the  suit  were  the  creditors  named 
in  the  deed  of  trust  One  of  these  creditors 
was  Mrs.  H.  0.  Cline,  wife  of  said  3.  K.  P. 
Cline,  and  the  court  doubtless  permitted  him 
to  remain  in  the  courtroom  as  the  representa- 
tive of  Ills  wife's  claim.  The  manner  in 
wliich  the  rule  as  to  witnesses  is  enforced  is 
lodged  very  largely  in  the  discretion  of  the 
court,  and  we  are  unable  to  say  that  any 
abuse  of  the  discretion  was  shown. 

The  defendants  requested  the  following 
special  charge:  "If  you  believe  from  the 
evidence  that  J.  K.  P.  Cline  and  H.  O.  Cline 
were  husband  and  wife  at  the  time  of  the 
alleged  execution  of  the  note  by  3.  K.  P. 
Cllne  to  the  said  H.  O.  Cllne,  and  that  the 
said  3.  K.  P.  Cllne  was  the  agent  of  the 
said  H.  C.  Cline  for  the  purpose  of  collect- 
ing said  note,  then  notice  of  the  fraudu- 
lent Intent  on  tbe  part  of  J.  E.  Cline  to  de- 
fraud bis  creditors,  to  J.  K.  P.  Cline,  would 
l>e  notice  to  Mrs.  H.  O.  Cllne,  and  partici- 
pation on  the  part  of  J.  K.  P.  Cline  with 
and  in  the  fraudulent  intent  and  purpose  of 
.T.  B.  Cline  to  hinder  or  delay  his  (J.  B. 
Cllne's)  creditors  in  the  collection  of  their 
debts  against  3.  B.  Cline  would  be  participa- 
tion In  same  on  the  part  of  Mrs.  H.  O. 
Cline."  The  proposition  of  law  announced 
in  this  charge  is  correct,  but  we  are  unable 
to  find  any  evidence  which  required  it  to  be 
given  in  this  case.  It  Is  true  that  the  hus- 
band is  vested  by  law  vrith  the  control  and 
management  of  the  wife's  separate  estate, 
but  he  is  not,  in  tbe  absence  of  special  au- 
thority, such  an  agent  that  notice  to  him 
wIU  constitute  notice  to  hla  wife.  Speer, 
Law  of  Mar.  Women,  §  35.  To  affect  her 
with  notice  of  the  fraud  by  reason  of  his 
knowledge.  It  was  necessary  to  have  shown 
that  he  was  authorized  by  her  to  act  as  her 
agent  in  accepting  the  deed  of  trust  There 
WHS  evidence  that  he  had  assumed  to  act  as 
her  agent  In  accepting  the  deed  of  trust,  but 
no  evidence  whatever  that  she  had  author- 
ized him  to  do  so;  and  the  agency  could  not 
be  proved  by  the  declarations  or  acts  of 
the  agent  which  were  not  shown  to  have 
been  known  to  the  wife. 

Special  charges  were  requested  with  ref- 
erence to  the  acceptance  of  the  deed  of  trust 
by  the  creditors,  the  possession  of  the  trustee, 
and  the  knowledge  of  the  creditors  of  the 
fraudulent  purpose  of  the  deed  of  trust  The 
charge  of  the  court  upon  all  of  these  Issues 
was  very  full  and  very  fair  to  the  defend- 
ants, and  all  of  the  special  charges  which 
were  proper  were  fully  embraced  in  It. 

It  Is  insisted  that  the  verdict  as  to  the 
amount  of  the  damages  was  excessive.  It  is 
true  that,  if  the  Jury  had  credited  tbe  testi- 
mony of  the  witnesses  of  defendants,  the 
verdict  should  have  been  for  a  less  amount, 
but  there  was  evidence  which  tended  to  sho^ 
that  the  value  of  the  property  was  even 
greater  than  the  amount  assessed  by  the 
Jury.    It  was  the  province  of  the  Jury  to  pass 
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npon  the  weight  of  this  eyldence,  and  we  an 
not  authorized,  under  these  circumstances, 
to  disturb  their  verdict 

There  being  no  error  lo  the  Judgment,  It  la 
affirmed.    Affirmed. 

Additional  Findings  of  Fact 

(April  29,  1008.) 

In  response  to  the  request  of  appellants, 
made  In  their  motion  for  rehearing,  we  make 
the  following  specific  findings  of  fact: 

On  December  8,  1895,  J.  B.  Cline  was  th« 
owner  of  a  stock  of  merchandise  In  Hamil- 
ton County,  Tex.,  the  Items  of  which  are  set 
out  In  the  exhibit  to  plaintlfTs  original  peti- 
tion in  this  suit  On  that  day,  in  order  to  se- 
cure the  payment  of  certain  Indebtedness 
therein  described,  he  executed  a  deed  of  trust 
conveying  said  property  to  L.  M.  Sawyer,  aa 
trustee.  There  being  no  dispute  as  to  the 
terms  of  said  deed  of  trust,  it  is  unnecessary 
to  further  describe  it 

Lb  M.  Sawyer,  the  trustee,  at  once  accepted 
as  such  trustee,  took  immediate  possession 
of  said  property,  and  was  proceeding  to  ex- 
ecnte  bis  trust,  when,  on  December  10,  1886, 
M.  A.  Cooper  &  Co.,  liaving  instituted  suit 
against  said  J.  E.  Cline  and  J.  K.  P.  Cllne  in 
the  district  court  of  McLennan  county,  Tex., 
procured  the  Issuance  of  a  writ  of  attach- 
ment therein,  placed  said  writ  in  the  bands 
of  R.  C.  Moore,  sheriff  of  Hamilton  county, 
Tex.,  and  caused  liim  to  levy  the  same  upon 
said  stock  of  goods;  and  the  said  property 
was  thus  taken  from  the  possession  of  said 
L.  M.  Sawyer,  and  has  never  been  returned 
to  him. 

One  or  more  of  the  debts  secured  by  said 
deed  of  trust  were  genuine,  and  one  or  more 
of  the  creditors  therein  named,  whose  debts 
were  genuine,  without  any  knowledge  of  any 
fraudulent  purpose  on  the  part  of  said  J.  B. 
Cline,  if  he  iiad  any  such  purpose,  accepted 
the  said  deed  of  trust  before  the  levy  of  said 
writ  of  attachment 

Said  deed  of  trust  was.  Immediately  after 
Its  execution,  filed  for  registration  in  the  of- 
fice of  the  county  clerk  of  Hamilton  county, 
Tex. 

The  property  levied  on  under  said  writ  of 
attachment  was  at  the  time  of  the  levy  of  the 
market  value  of  f  1,700. 


VERMILLION  v.  PARSONS  (PARSONS, 
Intervener). 

(Court  of  Appeals  at  St  Lonis,  Mo.    April  14, 
1903.) 

ATTACHMENT— INTHHPLBADKR—DKFBNDANT'S 
TESTIMONY  IN  OTHER  SUIT— ADMISSIBILITY 
-WRONGFUL  ATTACHMBNT-«-BAILBB'S  RIGHT 
TO   RECOVER. 

1.  The  ■elf-BervIng  declaration  of  a  husband, 
Kiren  in  his  testimony  in  a  prior  attachment 
•nit  against  him,  as  to  his  ownership  of  goods 
then  iu  the  sheriff's  possession,  is  not  admisal- 
ble  against  bis  wife,  who  interpleada  in  a  sub- 


seqnent    attachment    suit,    daiming    title    ad- 
versely to  her  husband. 

2.  A  bailee  of  third  persons  can  recover  pos- 
session of  the  property  as  against  the  levy  of 
an  attachment  running  against  iier  husband's 
goods. 

Appeal  from  Circuit  Court,  Barry  County; 
H.  C.  Pepper,  Judge. 

Attachment  by  J.  U.  Vermillion  against  L. 
C.  Parsons,  in  which  Mrs.  L.  C.  Parsons  in- 
terpleads, claiming  title  to  the  property. 
From  a  Judgment  for  plaintiff,  Intervener  ap- 
peals.   Reversed. 

.Tos.  French,  for  appellant  D.  H.  Kemp, 
for  respondent 

Statement  of  Facts  and  Opinion. 

GOODE,  J.  This  is  a  contest  between  the 
i  respondent,  as  an  attacliing  creditor  of  L.  0. 
Parsons,  and  Mrs.  Parsons,  the  defendant's 
wife,  as  interpleader,  for  the  attached  prop- 
erty, which  consists  largely  of  household  fur- 
niture. The  Issue  was  whether  the  property 
belonged  to  Parsons,  and  was  subject  to  pro- 
cess for  bis  debt,  or  to  his  wife  In  her  own 
right;  and  there  was  contradictory  evidence 
for  the  Jury  to  pass  on,  we  think.  We  there- 
fore overrule  the  appellant's  contention  that 
the  evidence  was  insufficient  to  support  the 
verdict 

There  was  another  attachment  action 
against  Parsons,  wherein  J.  R.  WilUamB  was 
plaintiff.  On  the  trial  of  that  action  before 
a  Justice  of  the  peace.  Parsons  testified  about 
the  ownership  of  the  furniture  contained  In 
a  hotel  at  Monett  which  he  and  Mrs.  Parsons 
conducted;  and  the  testimony  he  gave  bore 
on  the  ownership  of  the  property  involved 
in  the  present  controversy,  on  the  trial  of 
which  In  the  drcnlt  court  Williams,  the  at- 
taching plaintiff  in  the  other  case,  was  a 
witness  for  Vermillion.  Williams  was  asked 
about  what  Pai-sons  testified  with  reference 
to  the  title  to  the  goods  in  question,  and  -was 
permitted  to  answer  that  Parsons  swore  in 
the  Justice's  court  that  be  (Parsons)  owned 
the  attached  goods,  and  nobody  else  bad  any 
claim  on  them.  Respondent  also  put  on  tbe 
stand  a  witness  named  Clover,  who  was  a 
Juror  in  the  Williams  case,  and  asked  him 
this  question:  "State  what  Mr.  Parsons  tes- 
tified in  the  trial  of  that  case?"  Clover  an- 
swered as  follows:  "There  was  a  portion 
of  the  goods  that  he  did  not  claim  to  own. 
and  there  was  a  portion  he  said  was  his.  He 
did  not  claim  to  own  his  daughter's  piano. 
iron  bed,  and  bedroom  suite.  The  rest  of 
the  goods  he  claimed  was  bis,  and  that  he 
had  property  in  Springfield,  and  that  be  was 
going  to  sell  it  and  pay  off  all  liis  debts." 
The  appellant  objected  and  excepted  to  the 
admission  of  the  foregoing  testimony.  The 
respondent's  counsel  argues  that  it  was  com- 
petent, under  the  rule  that  the  declarations 
of  a  person  in  possession  of  personal  proper- 
ty are  admissible  as  evidence  agahist  himself 
and  every  one  claiming  under  Um  by  a  sub- 
sequent transfer.    The  rule  is  that  dedara- 
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tions  made  against  the  ownership  of  property 
by  the  party  in  possession  are  competent  evi- 
dence, becanse  made  against  his  interest,  but 
decIaratlonB  in  favor  of  his  ownership  are  in- 
admissible. Cavin  T.  Smith,  21  Mo.  444; 
Darrett  v.  Donnelly,  88  Mo.  484;  Claflln  t. 
Sommen,  89  Mo.  App.  419.  The  statement 
Parsons  made  before  the  Justice  of  the  peace 
was  that  he  ovned  the  disputed  goods,  which 
was  a  self-serving  declaration;  and  at  that 
time  Parsons  was  not  In  possession  of  the 
goods,  as  they  had  already  been  seized  and 
taken  under  attachment  writs.  Nor  does 
Mrs.  Parsons  claim  under  Parsons  by  a  sub- 
sequent transfer.  She  claims  in  opposition 
to  his  title.  The  admitted  testimony  was 
therefore  Incompetent,  and  should  have  been 
excluded. 

There  was  evidence  that  some  of  the  prop- 
erty in  dispute  belonged  to  two  frieiids  of 
Mrs.  Parsons,  and  had  been  deposited  with 
her;  and,  as  bailee,  she  can  recover  it  if  the 
bailment  is  satisfactorily  proven.  Wyeth 
Hardware  Co.  v.  Carthage  Hardware  Co.,  76 
Mo.  App.  518.  As  to  those  articles,  the  In- 
structions ought  to  be  framed  with  reference 
to  Mrs.  Parsons'  right  to  their  possession, 
instead  of  their  ownership— a  point  which 
both  parties  lost  sight  of  at  the  trial,  as  the 
Instructions  show.  So  no  error  can  be  as- 
signed by  the  appellant  on  that  score. 

Because  of  the  admission  of  the  testimony 
mentioned,  the  Judgment  Is  reversed  and  the 
cause  remanded. 

BLAND.  P.  J„  and  RETBURN,  J^  concur. 


COWOILIi  v.  JONES  et  al.« 

(Court  of  Appeals  at  Kansas  City,  Mo.    April 
6,  1903.) 

BILLS     AND    NOTES— USURY— FORBIOM     STAT- 
UTIBS— CUSTOMS— RKBATB  OF  INTBRBST 
—ELIMINATION  OP  USURY. 

1.  Under  the  Kansas  atatnte  providing  that 
any  rate  of  iuterest  contracted  for,  not  exceed- 
ing 10  per  cent,  may  be  charged,  all  Interest 
above  such  rate  is  usurious. 

2.  Where  plaintiff,  who  was  a  member  of  a 
live  stock  exchange,  loaned  defendant  money 
with  which  to  purchase  cattle,  but  himself  per- 
formed no  aervices  for  the  purchase  ot  the  cat- 
tle, a  custom  of  such  exchange  to  charge  a  buy- 
ing commission,  under  such  circumstauces,  did 
not  authorize  plaintiff  to  charge  such  a  com- 
mission in  addition  to  Interest  which  rendered 
the  loan  usurious. 

3.  Where,  in  an  action  on  a  note  which  was 
usurious,  plaintiff  and  defendants  both  testified 
that  plaintiff  agreed  to  make  a  rebate  of  un- 
earned iuterest,  which  removed  the  taint  of 
usury,  plaintiff  was  entitled  to  recover  on  the 
contract,  which  was  invalidated  only  to  the 
extent  of  the  usury  charged. 

Appeal  from  Circuit  Court,  Henry  County; 
W.  W.  Graves,  Judge. 

Action  by  James  CowgiU  against  William 
C.  Jones  and  others.    From  a  Judgment  In 

*R«bMrins  dottiad  April  XT,  IMS. 


favor  of  defendants,  idalntUf  appeals.     Re- 
versed. 

Arthur  F.  Smith,  0.  0.  Dickinson,  and 
Frank  Hagerman,  for  appellant  W.  Bl 
Owen  and  Peyton  A.  Parks,  for  respondents. 

BROADDUS,  J.  This  is  a  suit  to  recover 
$418.87,  alleged  balance  due  on  the  followlBg 
promissory  note  executed  by  defendants,  to 
wit:  "Kansas  City,  Kans.,  Nov.  7,  1899. 
Six  <6)  months  after  date,  I  promise  to  pay 
to  the  order  of  CowgiU  Live  Stock  Commis- 
sion Co.,  at  their  office  at  the  Kansas  City 
Stock  Yards,  Kansas  City,  Kansas,  thirty- 
eight  hundred  forty-six  and  60-100  dollars, 
$3,846.60,  with  Interest  from  maturity  at  the 
rate  of  8  per  cent,  per  annum  until  paid. 
Value  received.  Wm.  O.  Jones.  West  & 
Bemethy.  G.  N.  West."  On  the  back  of 
said  note  were  the  following  credits:  "Re- 
ceived as  part  payment  proceeds  130  cat. 
$3,402.73  on  Feby.  21,  1900."  "Rebate  Int 
Mch.  10, 1900,— $25.00."  The  defendant  Jones, 
by  his  separate  answer,  admitted  the  execu- 
tion of  the  note,  and  that  it  became  due 
May  10,  1900;  and  for  a  defense  and  counter- 
claim to  the  same  he  alleged  that  said  note 
was  secured  by  his  chattel  mortgage  upon 
130  head  of  cattle,  of  even  date  with  the 
same;  that  on  or  about  the  20th  day  of  Feb- 
ruary, 1900,  be  shipped  said  cattle  to  the 
plaintifC  for  thi  purpose  of  paying  off  said 
note,  with  directions  for  the  manner  in  which 
he  was  to  sell  the  same;  that  the  plaintiff 
disobeyed  said  directions,  which  resulted  in 
a  loss  to  defendant  of  $1,000,  and  for  which 
he  says  he  was  damaged  in  that  amount. 
For  a  second  defense  he  alleges  that  prior  to 
the  shipment  of  said  cattle  to  the  plaintiff  the 
latter  agreed  with  him  that  he  would  give 
him  a  rebate  of  all  the  unearned  interest  and 
part  of  the  commission  for  making  the  sale 
of  said  cattle,  and  that  under  said  agree- 
ment be  is  entitled,  in  addition  to  the  sum 
of  $25  credited  on  said  note  as  a  rebate  on 
the  same,  to  the  further  sum  of  $113  for  said 
unearned  interest.  For  a  further  defense  he 
alleges  that  the  remainder  of  said  note— to 
wit,  $204.10— exceeds  the  legal 'rate  of  Inter- 
est of  10  per  cent.  The  other  defendants, 
who  were  the  securities  of  defendant  Jones, 
in  substance  adopt  his  answer. 

The  evidence  disclosed  that  defendants  liv- 
ed in  the  vicinity  of  Windsor,  Mo.;  that  de- 
fendant West  was  the  owner  of  130  head  of 
cattle,  which  defendant  Jones  was  desirous 
of  buying  on  credit;  that  the  price  of  $28 
per  head  was  agreed  upon  between  them  as 
the  value  of  the  same;  that  the  plaintiff, 
who  was  engaged  in  the  commission  business 
at  the  stock  yards  In  Kansas  City,  Kan.,  was 
requested  to  advance  the  money  to  Jones  In 
order  that  he  might  be  enabled  to  make  the 
purchase;  that  plaintiff  agreed  to  advance 
the  money  upon  condition  that  defendant 
Jones,  In  addition  to  giving  a  mortgage  niton 
the  cattle,  would  further  secure^  the  money 
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to  be  80  advanced  by  giving  defendants  West 
and  Bemetby  as  securities  on  tbe  note;  and 
that,  defendants  having  so  agreed,  plalntitF 
prepared  the  note  In  question  and  the  mort- 
gage, and  sent  them  to  defendants.  Both  the 
note  and  mortgage  were  signed  and  returned 
to  plaintiff  at  his  place  of  business  in  Kansas 
City,  Kan.  When  the  plaintiff  sent  the  note 
and  mortgage  to  defendant  Jones  It  was  ac- 
companied by  the  following  statemmt,  to 
wit: 

"Kansas  City  Stock  Yards,  Nov.  7,  1899. 
"Wm.  C.  Jones, 

"Cowgill  Live  Stock  Commission  Co., 
Rooms  106,  107,  and  108  Live  Stock  Ex- 
change. 


"Cattle. 
130  cost 

commission 
interest 
Rev.  S.  eta 


Price.  Amount. 

S28  13,640  00 

48  00 

156  10 

2  60 

Total  $3,846  60" 

It  was  shown  that  said  statement  contain- 
ed the  items  that  constituted  the  considera- 
tion for  the  note.  There  was  evidence  tend- 
ing to  prove  defendant's  counterclaim,  and 
that  plaintiff  agreed  to  give  or  obtain  a  re- 
bate of  the  unearned  Interest  on  the  note. 
PlalntUf  Cowgill  testified  that  it  was  one  of 
the  rules  of  the  Live  Stock  Exchange,  of 
which  he  was  a  member,  for  the  commission- 
man  who  advanced  money  to  a  purchaser  of 
cattle  to  charge  a  commission,  and  rules  to 
that  effect  were  offered  in  evidence,  but  ex- 
cluded. The  statutes  of  Kansas  regulating 
interest  were  also  in  evidence.  The  jury  re- 
turned a  verdict  for  the  plaintiff  in  the  sum 
of  $258.S0,  whereupon  the  court  adjudged 
him  to  pay  the  costs.    The  plaintiff  appealed. 

The  court  instructed  the  jury  that  the  con- 
tract in  suit  was  a  Kansas  contract,  and  that 
they  should  take  $3,612.50  as  the  principal 
of  the  note,  instead  of  $3,846.60,  the  amount 
named;  compute  Interest  on  the  same  at  6 
per  cent  from  date  to  the  21st  day  of  Feb- 
ruary, 1900;  from  the  amount  thus  obtained 
deduct  $3,402.75,  the  amount  realized  from 
the  sale  of  the  cattle,  and  from  the  balance 
found  compute  Interest  from  said  last-named 
date  at  the  same  rate  of  Interest  until  the 
date  of  trial.  The  jury  were  also  instructed 
upon  the  Issue  raised  by  defendants'  counter- 
claim. Computation  shows  that  the  Jury  al- 
lowed defendants  on  one  or  more  of  said 
counterclaims  about  $61.88. 

The  plaintiff  contends  that  as  the  contract 
was  executed  in  Kansas  there  was  no  usury 
in  the  transaction,  that  the  charge  for  com- 
mission was  legitimate,  and  that  no  Usury 
was  claimed  and  none  ever  paid. 

As  the  contract  was  executed  In  Kansas, 
we  must  look  to  the  Kansas  statute  to  deter- 
mine whether  the  element  of  usury  Is  con- 
tained in  the  note,  and  if  it  is  found  that  un- 
der the  laws  of  said  state  it  did  so  contain 
such  element  It  would  be  so  regarded  by  the 


courts  of  this  state.  Under  the  Kansas  stat- 
ute there  Is  no  established  legal  rate  of  inter- 
est, but  it  is  made  a  matter  of  contract,  the 
maximum  rate  being  10  per  cent.,  above 
which  all  interest  is  usurious. 

The  interest  and  commission  contained  in 
the  note  amounted  to  $204.10;  at  the  rate  of 
10  per  cent  the  interest  was  $182.17;  there- 
fore the  note  ccmtained  an  excess  of  $21.93 
over  the  highest  contract  rate  of  interest  of 
the  state  of  Kansas.  The  plaintiff  seems  to 
have  entertained  the  opinion  that  as  it  was 
a  custom  of  the  Live  Stock  Exchange,  of 
which  he  was  a  member,  to  charge  a  bnylng 
commission  under  the  drcumstances,  it  was 
lawful  to  do  so.  A  custom  sometimes  makes 
the  law,  but  a  custom  in  direct  conflict  with 
positive  law  has  no  such  effect  It  Is  nuga- 
tory and  binds  no  one.  We  are  satisfied  that 
the  excess  in  the  note  over  the  amount  of  tbe 
principal  and  10  per  cent  thereon  was  usuri- 
ous. There  was  no  consideration  for  the 
commission  charged,  as  the  cattle  were  not 
bought  through  the  agency  of  the  plaintiff. 
We  think  it  clear  that  the  excess  was  asurl- 
ous. 

It  Is  claimed  by  plaintiff,  however,  tbat. 
notwithstanding  said  note  may  have  contain- 
ed the  element  of  usury  by  reason  of  said  ex- 
cess, that  element  was  removed  by  the  re- 
bate of  $25.  Both  the  plahitlff  and  defend- 
ants testified  that  plaintiff  was  to  make  a  re- 
bate of  unearned  interest,  although  they  dif- 
fer as  to  the  extent  of  such  rebate.  It  la  suf- 
ficient to  say  that  It  was  made  by  agreement 
In  such  cases  the  law  is  that  the  taint  of 
usury  has  been  removed.  In  Peters  Shoe  Co. 
V.  Arnold,  82  Mo.  App.  2,  it  was  held  that, 
"while  the  taint  of  usury  will  follow  an  in- 
debtedness through  all  its  renewals,  however 
remote,  yet  the  parties  are  not  incapacitated 
from  legalizing  the  Illegal  contract  by  with- 
drawing from  it  the  element  which  made  It 
unlawful." 

The  element  of  nsury  in  a  contract  does 
not  render  it  void:  it  is  only  void  as  to  the 
usury.  Section  3709,  Rev.  St  1899,  imposes 
the  penalty  upon  a  party  only  when  he  has 
been  guilty  of  exacting  usury. 

Applying  the  statute  to  the  facts  of  this 
case,  the  trial  court  was  in  error  for  two 
reasons,  viz.:  First  because  the  element  of 
usm'y  had  been  removed  by  agreentent  of 
parties;  second,  because  plaintiff  was  not 
guilty  of  exacting  usury.  The  plalntUt  was 
entitled  to  judgment  on  the  principal  of  his 
note,  less  the  $25  rebate,  less  payment  made 
on  February  21,  1000,  of  $3,402.75,  less  what- 
ever the  jury  fonnd  tor  defendants  on  their 
counterclaims,  with  interest  at  8  per  cent 
after  maturity,  virith  his  costs. 

We  have  noticed  only  the  controlling  qnes- 
tions  in  the  case.  For  reasons  given,  the 
cause  is  reversed  and  remanded. 

S5IJTH,  P.  J.,  concurs.  ELLISON,  J.,  not 
sitting. 
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(Oovrt  of  Appeals  at  St  Loais,  Ho.    Dec.  28, 

1902.) 

ELECTIONS— CONTESTS— SCOPB  OF  INQUIRT— 
FINDINGS  OF  TRIERS— HEGISTRATION— STAT- 
UTE —  CONSTRUCTION  —  REPEAL  —  AMEND- 
MENTS. 

1.  In  contested  election  cases  the  appellate 
court  will  adopt  the  findings  of  the  tner  or 
triei-s  of  the  issues  of  fact,  when  there  is  any 
Bubstnntial  evidence  in  support  thereof. 

2.  Rev.  St.  1899,  !  7105,  providing  that  on 
any  day  of  election  of  public  officers  the  two 
judges  of  election  having  charge  of  the  ballots 
shall  write  their  names  or  initials  on  the  back 
of  the  ballots,  applies  only  to  an  election  of 
pnblic  officers,  and  is  not  controlling  in  the 
election  of  a  city  officer. 

8.  Kev.  St.  1899,  {  6995,  art.  1,  c.  102,  enti- 
tled "Elections,"  provides  that,  whenever  a  reg- 
istration is  required  by  law,  in  addition  to  tb« 
current  number  the  registration  number  of  the 
voter  shall  be  indorsed  on  his  ballot,  and  that 
no  ballot  not  so  numbered  shall  be  counted. 
Rev.  St  1899,  g  7104,  directs  that  the  two 
judges  of  the  election  having  charge-  of  the 
ballots  shall  write  their  names  or  initials  npbn 
the  backs  of  the  ballots.  Rev.  St  1889,  g 
4785,  providing  that  "no  judge  of  election  shall 
deposit  any  ballot  on  which  the  names  or  Ini- 
tials of  two  of  the  judges  as  hereinbefore  pro- 
vided for  does  not  appear,"  was  amended  by 
Acts  1891.  i  11,  so  as  to  read:  "Every  ballot 
shall  be  numbered  in  the  order  in  which  it  shall 
be  received.  No  judge  of  election  shall  deposit 
any  ballot,  on  which  the  names  or  initials  of 
the  judges,  as  hereinbefore  provided  for,  do  not 
appear."  Acts  1891,  g  13,  provides  that  "all 
acts  or  parts  of  acts  inconsistent  with  this  act 
are  hereby  repealed."  Section  7210,  Rev.  St 
1899,  provides  that  all  elections  in  a  city  of 
25.000  and  under  100,000  inhabitants  shall  be 
subject  to  all  the  provisions  of  the  chapter  en- 
tiUed  "Elections."  Btld,  that  the  two  acts 
(section  6995,  Rev.  St  1899,  and  section  4785, 
Rev,  St.  1889,  as  amended)  were  not  incon- 
sistent or  repugnant  to  each  other,  and  that 
the  act  of  1891  manifested  no  intent  on  the 
part  of  the  Legislature  to  repeal  or  modify  the 
mandatory  words  of  section  6995,  when  applied 
to  city  elections. 

4.  The  ballots  in  a  contested  election  case 
cnu  under  no  circumstances  be  produced  in 
open  court  and  be  made  a  record  of. 

Appeal  from  Circuit  Ooort,  Greene  Oounty; 
Jas.  T.  Neville,  Judge. 

(Contest  of  an  election  by  James  A.  Don- 
nell,  contestant,  against  Arthur  R.  Lee,  con- 
testee.  Judgment  for  contestee,  and  con- 
testant appeals.    Affirmed. 

The  city  of  Springfield  is  a  city  of  the  third 
class,  and  Is  divided  Into  eight  wards.  On 
the  Ist  day  of  April,  1902,  a  city  election  was 
held  In  said  city  for  the  election  of  city  ofiS- 
cers.  There  were  three  tickets  In  the  field— 
a  Democratic,  a  Republican,  and  a  Socialist 
ticket  James  A.  Donnell  was  the  Demo- 
cratrlc  nominee  for  the  ofiice  of  city  col- 
lector. Arthur  R.  Lee  was  the  nominee  of 
the  Republican  party,  and  F.  M.  Johnson  of 
the  Socialist  party,  for  the  same  office.  In 
each  of  the  eight  wards  there  was  a  polling 
place.  The  returns  of  the  election  were  cer- 
tified and  delivered  by  the  judges  and  clerks 
of  the  election  to  the  city  clerk  on  the  even- 

•Rebearlug  denied  April  U,  1M3. 

H  4.  See  ElecUon*.  vol.  IS.  Cent  Dig.  |  IM. 


ing  of  the  election,  except  those  from  one 
ward,  in  which  the  election  is  not  contested. 
On  the  8th  day  of  April  the  voting  list  or 
pollbooks,  tally  sheets,  and  ballots  from  all 
the  wards  were  produced  by  the  clerk  to  the 
city  council.  The  council,  in  compliance  with 
an  ordinance  of  the  city,  cast  up  the  vote  of 
the  entire  city  as  shown  by  the  voting  list, 
and  declared  the  result.  The  result,  as  as- 
certained by  the  city  council,  showed  that 
Lee  bad  received  2,300  votes  for  collector, 
Donnell,  2,291,  and  Johnson  104.  The  certifi- 
cate of  election  was  delivered  to  Lee,  who 
afterwards  qualified  and  took  possession  of 
the  <^ce  and  Is  now  In  possession  of  the 
same.  On  the  14th  day  of  May,  1002,  James 
A.  Donnell,  the  contestant,  tiled  in  the  circuit 
court  of  Greene  county  his  notice  of  contest 
The  principal  grounds  set  forth  in  the  notice 
with  sufficient  particularity  are  that  a  num- 
ber of  persons  voted  for  Lee  who  were  not 
legally  qualified  voters,  and  that  a  number 
of  ballots  In  each  of  the  wards  were  cast  for 
contestant  that  were  not  counted  for  him; 
that  there  were  a  number  of  ballots  cast  for 
contestant  that  were  counted  for  the  con- 
testee, and  that  a  number  of  ballots  counted 
for  contestee  were  not  numbered,  or  prop- 
erly numbered;  and  that  the  face  of  the  bal- 
lots, as  returned  to  the  clerk  of  the  city.  If 
properly  counted,  will  show  that  contestant 
received  a  plurality  of  458  votes  over  the 
contestee.  The  contestee  filed  in  the  same 
court  a  counter  notice  of  contest,  the  main 
features  of  which  are  that  In  the  First  Ward 
there  were  nine  ballots  cast  for  contestee 
that  had  been  changed  by  erasing  the  name 
of  the  contestee  therefrom,  and  writing  in 
the  name  of  contestant,  after  the  ballots  had 
been  returned  to  the  clerk;  that  In  the  Fifth 
Ward  35  ballots  had  been  changed  in  a  like 
manner,  and  in  the  Eighth  Ward  33  ballots 
had  also  been  changed  in  the  same  way;  that 
in  some  of  the  wards  ballots  had  been  pre- 
pared by  the  voter,  or  by  some  one  for  him, 
on  the  outside  of  ithe  polling  place,  and  had 
then  been  deposited  with  the  judges  of  the 
election,  and  these  illegal  ballots  had  been 
received  by  the  judges  and  counted  for  the 
contestant;  that  the  voter  voting  these  bal- 
lots had  abstracted  the  ballots  furnished  by 
the  judges  of  the  election,  and  substituted  the 
illegal  ballots  in  their  stead  (these  illegal 
ballots  are  termed  "Indian  ballots"  in  the 
pleadings  and  transcript);  that  a  large  num- 
ber of  ballots  bad  been  cast  for  the  contest- 
ant by  persons  who  were  not  legally  qunllflod 
voters  (naming  tbem),  and  that  a  number  of 
votes  were  cast  for  contestant  that  were  not 
numbered  with  the  current  number  of  the 
ballot,  or  with  any  number  showing  the  cur- 
rent and  registration  number  of  the  person 
who  cast  the  ballot;  that  hi  the  Third  Ward 
241  ballots  were  cast  for  the  contestant  that 
were  not  numbered  by  the  registration  num- 
ber of  the  voter. 

The  evidence  shows  that  from  several  of 
the  wards,  and  especially  from  the  Eighth, 
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the  ballots  cast  at  the  election  were  dellTered 
to  the  city  clerk  In  an  unsafe  condition;  tbat 
they  trere  placed  In  twn  and  mutilated  en- 
velopes, and  those  from  the  Eighth  Ward 
were  In  an  ordinary  grocer's  paper  sack,  tied 
up  with  a  string;  that  this  paper  sack  and 
some  of  the  enTelopes  containing  the  bal- 
lots were  so  torn  as  to  expose  the  ballots; 
that  In  this  condition  they  were  placed  on 
the  top  of  a  desk  by  the  clerk  In  his  office, 
where  they  remained  during  the  night  On 
the  next  day  the  clerk  placed  them  In  a  com- 
partment of  an  ordinary  writing  desk  In  his 
office,  and  locked  it  They  remained  in  this 
compartment  until  they  were  taken  out  on 
the  8th  of  April  by  the  clerk  and  taken  be- 
tace  the  city  council.  The  clerk  testified  that 
the  office  was  locked  on  the  night  the  ballots 
were  delivered  to  him,  and,  so  far  as  he  could 
tell,  they  were  In  the  same  condition  as  when 
received  when  he  took  them  before  the  coun- 
cil on  the  8th  of  April;  that  there  was  no 
tally  sheet  delivered  with  the  poll  list  or  bal- 
lots from  the  Eighth  Ward.  Two  of  the 
judges  of  the  election  In  the  Eighth  Ward, 
however,  testified  that  one  of  the  tally  sheets 
was  delivered  with  the  poUbook  from  that 
ward.  It  Is  also  in  evidence  that  the  office 
of  the  clerk  was  guarded  for  two  nights, 
after  the  pollboolcs  and  ballots  had  been  de- 
livered, by  persons  remaining  in  the  office. 
The  contestant  had  his  office  In  the  room 
With  the  city  clerk,  and  the  desks  were  near 
each  other,  but  he  was  in  the  office  only  for 
a  few  minutes  at  a  time  from  the  day  <k  the 
election  until  the  count  was  made  by  the  dty 
council,  and  then  in  the  daytime,  and  did  not 
know  where  the  ballots  were  kept  There 
were  four  keys  to  the  office— one  in  the  pos- 
session of  the  clerk;  one  usually  In  the  pos- 
session of  Donnell,  the  contestant,  who  was 
then  city  collector;  one  In  the  possession  of 
the  Janitor  of  the  building;  and  one  in  the 
possession  of  the  mayor.  The  key  in  the 
possession  of  Donnell  was,  some  time  before 
the  election,  delivered  to  a  Mrs.  Williams, 
who  was  an  assistant  of  the  clerk  and  also 
of  Donnell,  and  was  retained  in  her  pos- 
session for  some  time  after  the  election. 
There  la  no  evidence  that  any  of  these  pei^ 
sons  having  possession  of  the  keys  to  the 
office,  except  the  clerk,  knew  where  the  bal- 
lots were  kept,  or  any  intimation  that  they, 
or  either  of  them,  tampered  with  the  bal- 
lots. The  office  was  in  the  second  story  of 
the  building.  The  windows  on  the  south  side 
of  the  office  were  not  fastened,  and  could 
have  been  reached  by  a  ladder  from  the  out- 
side, and  an  entrance  made  into  the  oBiee 
through  them. 

After  the  result  of  the  election  had  been 
ascertained  by  the  city  council,  the  city  clerk 
placed  the  ballots  In  two  ballot  boxes,  lock- 
ed them,  and  secured  them  with  strings,  and 
placed  a  seal  on  them.  Over  the  keyholes 
of  the  boxes  he  pasted  a  paper  upon  which 
were  the  initials  of  bis  name.  In  this  con- 
dition they  remained  until  they  were  after- 


wards opened  by  the  clerk  in  pursuance  of 
the  following  order  made  by  the  court  at 
the  Instance  of  the  parties  to  this  proceed- 
ing: "Tbat  a.  W.  Hackney,  the  city  clerk, 
at  a  time  to  suit  his  convenience,  witbin 
30  days  from  this  date,  first  having  given 
five  days'  notice  in  writing  to  each  of  tbe 
parties,  taking  to  himself  such  assistance 
as  may  be  necessary,  proceed  to  open  the 
ballots  cast  at  the  late  election  on  April  1, 
1902,  in  the  dty  of  Springfield,  in  the  re- 
spective wards,  in  the  presence  of  the  coun- 
sel for  both  contestant  and  contestee;  first 
having  given  them  notice  of  the  time  and 
place  of  such  count,  and  all  of  such  persons 
present  (the  parties  and  their  respective  coun- 
sel, the  clerk  and  his  assistants)  first  having 
taken  and  subscribed  the  oath  as  to  secrecy 
required  by  the  statute  In  that  behalf.  That 
he  proceed  to  open,  count,  compare,  and  ex- 
hibit the  ballots  as  to  such  election  In  the 
following  manner:  That  he  exhibit  to  the 
parties  and  their  attorneys  the  face  of  eacb 
ballot  cast,  and  at  the  time  of  so  doing  con- 
ceal from  such  parties  and  their  attorneys 
the  number  of  such  ballot  until  the  count  is 
complete  in  the  ward  counted  at  that  time, 
and  tbat  he  cast  up  and  count  the  votes 
so  cast  for  each  candidate  In  such  ward  or 
precinct  That  thereafter,  and  in  a  manner 
so  as  not  to  disclose  what  candidate  was  vot- 
ed for  on  such  ballot  and  by  keeping  the  face 
of  the  ballot  concealed  at  the  time,  he  pro- 
ceed to  exhibit  the  numbers  and  backs  of 
such  ballots  to  the  partleB  and  their  attor- 
neys, and  compare  the  numbers  of  such  bal- 
lots with  the  pollbooks  and  registration 
books  of  such  ward,  so  as  to  ascertain  tbat 
the  nnmbers  on  such  ballots  correspond  with 
the  numbers  on  such  pollbooks  and  registra- 
tion books;  and,  if  any  ballots  cast  at  sacb 
election  do  not  correspond  in  numbers  to  the 
numbers  on  the  pollbooks  and  registration 
books,  he  shall  take  a  note  thereof.  That  in 
each  and  every  ballot  in  each  and  every 
ward  he  shall  make  note  of  and  make  a  cer- 
tificate to  this  court  of  all  the  facts  appear- 
ing upon  the  ballot  which  either  party  shall 
desire  to  be  brought  before  this  court  or  a 
note  taken  of,  and  he  shall  count  and  add  up 
the  number  of  votes  cast  in  the  whole  dty 
for  each  of  the  said  candidates,  and  certl^ 
the  same  to  this  court  In  this  manner,  and 
that  he  make  a  tabulated  statement  to  this 
court,  showing  the  offidal  count  in  each 
ward,  as  well  as  the  count  made  by  this  or- 
der." In  compliance  with  this  order  the 
count  was  made  by  the  clerk  In  the  presence 
of  the  counsel  for  the  respective  parties,  after 
administering  to  them  an  oath  of  secrecy. 
A  recount  of  the  ballots,  under  the  order  of 
the  court,  showed  that  Lee  had  received  2,209 
votes,  Donnell  2,306,  and  Johnson  111;  giving 
Donnell  a  plurality  of  37.  During  the  count 
the  contestee's  counsel  discovered  what  they 
believed  to  be  a  number  of  suspidous  bal- 
lots, and  had  the  derk  number  each  of  them 
on  their  face,  and  then  amended  the  oon- 
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teatee'a  notice  of  conteat,  alleging  that  the 
name  of  Lee  had  been. erased  and  Donnell's 
substituted  on  these  ballots  after  the  ballots 
had  left  the  bands  of  the  Jndges  of  the  elec- 
tion, and  moved  the  court  to  require  the  clerk 
to  produce  them  for  examination  by  the  court 
It  was  alleged  that  8  ballots  cast  in  the  First 
Ward,  33  in  the  Fifth  Ward,  and  33  In  the 
Siighth  Ward  had  been  changed  after  they 
bad  been  cast  by  the  voter,  and  after  the 
election  was  closed,  by  the  erasure  of  the 
name  of  Lee  for  collector,  and  the  Insertion 
therein  of  the  name  of  Donnell.  This  mo- 
tion was  denied  at  the  time.  Evidence  was 
then  introduced  that  the  ballots  which  the 
contestee  asked  to  have  produced  In  his  mo- 
tion were  Republican  tickets,  with  the  ex- 
ception of  one,  which  was  a  Socialist  ticket, 
and  that  the  name  of  Arthur  R.  Lee  for  col- 
lector had  been  erased,  and  the  name  of 
James  A.  Donnell  bad  been  written  in  lieu 
thereof;  that  the  name  of  Donnell  had  been 
written  In  these  ballots  by  the  same  person; 
and  that  the  handwriting  was  the  same  on 
all  of  them. 

There  was  countervailing  evidence,  bat 
after  hearing  the  evidence  pro  and  con,  the 
court  granted  the  order,  in  words  and  figures 
as  follows: 

"And  now,  pending  the  trial  of  this  cause, 
and  after  the  evidence  has  been  heard  for 
the  contestor  and  the  contestee,  it  becomes 
necessary,  in  the  opinion  of  the  court,  in  or- 
der to  determine  the  Issues,  to  examine  bal- 
lots In  the  contest  described  as  bearing 
clerk's  numbers  8,  88,  141,  168,  264,  330,  413, 
435,  441,  in  the  First  Ward,  and  certain 
tutUota  bearing  clerk's  numbers  49,  67,  84, 
125,  129,  136,  138,  150,  in  the  Fifth  Ward, 
and  also  ballots  bearing  clerk's  numbers  225, 
234,  236,  326,  327,  339,  341,  425,  426,  428,  434, 
499,  608,  608,  609,  511,  613,  616,  517,  600,  602, 
604,  611,  614,  and  bearing  clerk's  numbers  82, 
90,  91,  102,  104,  106,  107,  113,  125,  127,  134, 
137,  173,  174,  186,  187,  196,  199,  222,  237,  249, 
250,  251,  833,  471,  521,  628,  682,  600,  in  the 
Eighth  Ward  of  said  city;  that  it  Is  also  nec- 
essary to  a  complete  and  full  determination  of 
the  cause  and  the  Issues  therein  that  the  clerk 
certify  the  names  of  the  voters  who  voted 
said  ballots  as  they  appear  by  the  pollbooks 
of  said  wards.  The  court  therefore  makes 
the  following  additional  orders  upon  the  city 
clerk: 

"First  Ton  are  commanded  to  reopen  the 
ballots  of  the  First  Ward  voted  at  the  city 
election,  and  take  therefrom  the  following 
ballots,  numbered  with  your  number:  8,  88, 
141,  168,  264,  330,  413,  436,  and  441.  You 
are  to  compare  these  ballots  and  the  voting 
number  thereon  with  the  pollbooks,  and  as- 
certain and  report  to  the  court  who  voted 
each  of  said  ballots,  respectively.  Tou  are 
to  open  again  the  ballots  voted  in  the  Fifth 
AVard  at  said  election,  and  take  therefrom 
ballots  numbered  with  your  numbers  49,  81, 
67,  126,  129,  146,  148,  and  150;  also  the 
following  ballots  In   said  ward,   numbered 


with  your  number:  225,  234,  235.  S26,  327, 
339,  341,  425,  426,  427,  434,  428,  499,  503,  508, 
609,  511,  613,  616,  517,  600,  692,  604,  Oil,  and 
614.  You  are  to  compare  those  several  bal- 
lots with  the  pollbooks,  and  ascertain  and 
report  to  the  court  the  names  of  the  persons 
voting  such  ballots,  respectively.  You  are 
to  open  the  ballots  in  the  Eighth  Ward,  and 
take  therefrom  ballots  numbered  with  your 
numbers:  82,  90,  91,  102,  104,  106,  107,  113, 
125,  127,  134,  137,  173,  174,  186,  187,  195, 
199,  222,  237,  249,  250,  251,  333,  471,  521,  525, 
528,  582,  and  600.  And  you  are  to  com- 
pare said  ballots  with  the  pollbooks,  and  as- 
certain and  report  to  the  court  the  names 
of  the  voters  voting  said  ballots,  respectively. 

"Second.  Yon  are  to  bring  said  ballots,  and 
each  and  every  one  of  them,  before  the  cir- 
cuit court  of  Greene  county,  Missouri,  Im- 
mediately, for  the  use  of  the  court  and  the 
parties  In  the  trial  of  said  cause.  You  are  to 
allow  the  parties  and  their  attorneys  to  be 
present  during  the  opening  of  said  ballots 
for  the  examination  thereof.  In  all  things 
pertaining  to  the  comparing  and  production 
of  said  ballots,  you  are  to  be  careful  to 
preserve  the  same,  and  to  carefully  preserve 
and  seal  the  remaining  ballots,  and  prevent 
their  exposure;  and,  after  the  use  of  the 
ballots  In  court,  you  are  to  return  the  same 
to  the  proper  place,  with  the  other  of  said 
ballots,  and  seal  all  of  same  properly.  You 
are  also  to  compare  the  pollbooks  with  the 
ballots  of  L.  D.  Fultz  and  Thomas  Fultz  and 
Oscar  Lowery  In  the  Seventh  Ward,  J.  M. 
King  and  N.  W.  Murphy  In  the  Third  Ward, 
and  Frank  McNeils  hi  the  Sixth  Ward,  and 
report  to  the  court  for  whom  said  voters 
voted."  To  which  order  of  the  court  the 
contestant  duly  objected  and  excepted  at  the 
time. 

To  the  order  the  clerk  made  the  following 
return: 

"Hon.  James  T.  Neville,  Judge  of  Circuit 
Court,  Greene  County,  Missouri:  In  com- 
pliance with  your  order  'In  the  contest  case 
of  James  A.  Donnell  v.  Arthur  It.  Lee  for 
the  ofiSce  of  city  collector  of  the  city  of 
Springfield,  Missouri,  I  did,  In  the  presence 
of  the  attorneys  for  the  contestant  and  con- 
testee, reopen  the  ballots  cast  at  the  election 
for  city  officers  of  said  city  on  the  Ist  day  of 
April,  1902,  and  did  select  from  said  ballots, 
in  conformity  with  your  order,  ballots  from 
the  First  Ward  numbered  8,  88,  141,  168,  264, 
330,  413,  435,  and  441;  from  the  Fifth  Ward, 
ballots  numbered  49,  67,  81,  126,  129,  146,  148, 
and  150,  also  ballots  numbered  225,  234,  235, 
326,  327,  339,  341,  425,  426,  427,  428,  434,  499, 
603,  508,  609,  511,  613,  516,  600,  602,  604,  611, 
and  614;  and  from  the  Eighth  Ward,  bal- 
lots numbered,  82,  90,  102,  104,  106,  107,  113, 
125,  127,  134,  137,  173,  174,  186,  187,  195,  199, 
237,  249,  260,  251,  333,  471,  521,  525,  528,  582. 
and  600.  The  above  numbers  are  the  num- 
bers placed  upon  the  face  of  the  ballots  by 
me  In  the  original  recount  under  the  order 
of  your  honorable  court    Upon  comparing 
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these  ballots— the  numbers  upon  the  backs 
with  the  corresponding  numbers  on  the  poll- 
books— I  found  that  the  clerk's  number  com- 
pared with  ToUng  numbers  on  back  of  bal- 
lots, and  that  said  ballots  were  voted  by  per- 
sons, as  follows: 


Fim  War*. 

Olork'a  No. 

.Voting  No. 

Name. 

Ballot 

8 

99 

Tolbert  Foatar. 

•• 

88 

49 

J.   Earl  Ford. 

** 

lU 

164 

W.  W.   Whltakw. 

H 

U8 

105 

B.  C.  Jonea. 

M 

M4 

810 

Q.  B.  Robb. 

M 

«0 

843 

F.  P.   Agnaw. 

M 

418 

420 

S.  R.  Bowera. 

M 

485 

481 

LevU  Potter. 

•• 

441 

468 

FMtb  Ward. 

Arthur  WasataC 

aerk'a  No. 

Voting  No. 

Name. 

Ballot 

4S 

663 

W.  H.   Ford. 

" 

«T 

634 

Jullua  SeKert 

M 

81 

644 

Chaa.  Elliott. 

*• 

188 

683 

Edward  McClur*. 

M 

128 

568 

Budd   Hancock. 

M 

146 

647 

Clark  Hancock. 

M 

148 

640 

Cbaa.   Blakey. 

•• 

60 

694 

E.  H.  Smith. 

M 

825 

491 

W.  B.  Stewart 

•• 

184 

454 

C.  H.  Miller. 

M 

235 

493 

B.    L.   HaTnea. 

•• 

828 

888 

I.  C.  Sherwood. 

•• 

827 

872 

a.  Knabb. 

M 

838 

811 

M.  Q.   Molat 

•• 

841 

803 

H.  8.  Merrltt. 

H 

483 

196 

0.   L.   Peak. 

•« 

42< 

869 

U.    E.   Hamblaton 

•• 

427 

268 

C.  H.  RIppey. 

•• 

428 

266 

W.  W.  Hargia. 

•• 

434 

149 

A.  P.  Hall. 

•• 

489 

218 

H.  P.  Douglas. 

•a 

508 

183 

U.  L.  Chaudet 

•• 

508 

166 

P.  0.  Bentley. 

•« 

50> 

181 

J.   C.  Flannar. 

•■ 

5U 

210 

B.  W.  Ball. 

«• 

612 

144 

J.  F.  O.  Bentler. 

«• 

814 

4 

N.  L.  Long. 

4§ 

616 

808 

A.  B.  Conklln. 

M 

617 

147 

J.  T.  Carr. 

«• 

600 

86 

H.  C.  Oarllck. 

M 

602 

106 

W.   J.   Conkllng. 

«( 

604 

88 

J.  B.  HItt. 

M 

611 

1S7 
Elsbtb   Ward 

B.   B.   Btrlngfleld. 

Clerk-i  No. 

Voting  No. 

Name. 

Ballot 

82 

68 

W.  R.  Smith. 

80 

160 

W.   M.  Haymefc 

•* 

81 

186 

W.  B.  Sawyer. 

M 

101 

148 

J.  T.  Wicker. 

t« 

104 

112 

W.  D.  Agnew. 

•• 

10< 

126 

R.  B.  Wallace. 

•• 

107 

139 

Ed    Haaklll. 

M 

118 

m 

O.  H.  Brooks,  Sr. 

•■ 

126 

188 

A.  J.  Lowery. 

•• 

127 

142 

J.  L.  Conley. 

(• 

184 

188 

A.  B.  Latimer. 

«« 

187 

196 

Z.  J.   Braataeart. 

M 

178 

238 

A.  L.  ScboHeld. 

<• 

174 

225 

C.  F.  Baker. 

M 

186 

168 

A.  F.  Butts. 

■« 

187 

161 

J.   L.   Ormabea. 

*• 

195 

168 

J.  T.  Creaon. 

«« 

199 

170 

W.  H.  Fobs. 

41 

222 

219 

Chas.   Hoyt. 

44 

287 

218 

J.  R.  Andrews. 

•« 

249 

223 

J.   C.  Smltbmler. 

«« 

250 

215 

C.  J.  Negua. 

M 

251 

254 

Joe  Kerr. 

•« 

833 

851 

Otis  Fuls. 

4t 

471 

475 

P.  A.  Dlrth. 

m 

521 

498 

A.  C.  Fender. 

M 

625 

678 

B.  Laker. 

M 

628 

626 

C.  E.   Reed. 

M 

582 

ES7 

E.  J.  De  Witt 

M 

600 

614 

J.  W.  Wllks. 

"In  further  compliance  with  your  order,  I 
examined  the  ballots  cast  by  J.  M.  King  and 
K.  W.  Murphy  in  the  Third  Ward;  by  Frank 
McNeils  In  the  Sixth  Ward;  L.  D.  Fultz  and 
Chas.  Fultz  and  Oscar  Lowery  in  the  Sev- 
enth Ward;  and  I  find  the  parties  voted  as 
follows:  J.  M.  King,  voting  number  259, 
voted  for  James  A.  Donnell  for  city  collector. 


N.  W.  Murphy,  voting  number  832,  voted  for 
James  A.  Donnell  for  city  collector.  Frank 
McXeeley,  voting  number  332,  voted  for 
James  A.  Donnell  for  city  collector.  L.  D. 
Fultz,  voting  number  308,  voted  for  James 
A.  Donnell  for  dty  collector.  Chas.  Fulti, 
voting  number  611,  voted  for  James  A.  Don- 
nell for  city  collector.  Oscar  Lowery,  vot- 
ing number  UOO,  voted  for  Jamea  A.  Donnell 
toe  city  collector. 

"I  herewith  transmit  to  the  court  tbe  bal- 
lots asked  for,  in  tbe  First,  Fifth,  and  Kigiith 
Wards,  that  were  voted  at  the  election  for 
city  officials  April  1,  1902. 

"Respectfully  submitted. 

"G.  W.  Hackney,  City  Clerk." 

The  persons  named  in  the  return  as  bar- 
ing voted  the  tickets  shown  by  the  curroit 
number  opposite  the  names  of  each  were 
brought  before  tbe  court  and  examined  in 
respect  to  how  they  voted  for  the  office  of 
collector,  and  whetb.er  or  not  they  made  or 
authorized  the  substitution  of  the  name  of 
Donnell  in  lieu  of  Lee's.  All  of  tbese  wit- 
nesses testified  without  making  any  objec- 
tions themselves  to  revealing  how  they  had 
voted,  nor  did  the  counsel  for  either  party 
make  any  objection  to  their  testifying. 

The  ballots  cast  in  the  O^ird  Ward  were 
numbered  by  the  Judges  of  the  election  in  the 
order  they  were  cast,  but  tbe  registration 
numbers  of  the  voters  were  not  placed  upon 
any  of  them.  The  registration  list  showed 
that  a  number  of  persons  who  voted  at  the 
election  were  not  registered  voters,  and  the 
evidence  shows  that  others  who  voted  were 
not  legally  qualified  voters.  Tbe  evidence  al- 
so tends  to  show  that  several  persons  whose 
votes  were  contested  were,  in  the  language 
of  the  pleadings,  "Indians";  that  is,  that  the 
ballots  cast  by  them  had  been  prepared  out- 
side of  the  polling  place,  and  substituted  for 
the  ballots  furnished  by  the  Judges,  and  then 
voted.  It  is  also  shovm  that  a  few  of  the 
ballots  that  had  been  voted  were  erroneously 
numbered  by  the  receiving  Judges.  W.  X. 
Harris  testified  that  on  the  morning  after 
the  election  he  was  sent  with  a  wagon  and 
team  to  the  polling  place  in  the  Eighth  Ward 
to  take  away  the  booths  and  ballot  boxes; 
that  he  found,  on  a  table  where  tbe  ballot 
boxes  were,  a  bunch  of  from  seven  to  ten 
tickets,  numbered  with  an  indelible  pencil, 
with  Uie  initials  "K.  L.  S."  (the  initials  of 
one  of  the  Judges  of  the  election)  on  the  back 
of  them;  that  he  looked  at  the  heading  of 
three  or  four  of  these  tickets,  and  saw  they 
were  Democratic  tickets;  tliat  they  bad  no 
boles  through  them  showing  that  they  had 
been  strung;  that  he  put  these  ballots  in  one 
of  the  ballot  boxes.  He  was  corroborated  by 
the  owner  of  the  building,  who  opened  the 
door  for  him,  and  saw  the  bunch  of  tickets 
when  his  attention  was  called  to  tbem  by 
Harris. 

At  tl^e  close  of  the  evidence  the  contestant 
filed  a  motion  requesting  the  court  to  make  a 
special  finding  of  facts.    In  compliance  witli 
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said  motion,  the  court  made  a  flndlns  ot 
facts  as  follows:  "Tbe  court  finds  that  Dan 
Hogan,  wbo  Toted  tot  Lee,  waa  not  a  qual- 
ified voter;  that  George  Conley,  who  voted 
for  Lee,  Is  not  a  qualified  voter;  that  Charles 
Huntington,  who  voted  for  Lee,  is  not  a  qual- 
ified voter;  that  Karl  Weaver,  who  voted  for 
Lee,  is  not  a  qualified  voter;  that  Sam  Crow- 
der,  who  voted  for  I^ee,  Is  not  a  qualified  vot- 
er; that  W.  T.  Moxley,  who  voted  for  Don- 
nell.  Is  not  a  qualified  voter;  that  Ed  Rob- 
inson, who  voted  for  Donnell,  Is  not  a  qual- 
ified voter;  that  Noah  Plerpont,  who  voted 
for  Donnell,  Is  not  a  qualified  voter;  that  L. 
D.  Foltz,  who  voted  for  Donnell,  Is  not  a 
qualified  voter;  that  Thomas  -Foltz,  who  vot- 
ed for  Donnell,  Is  not  a  qualified  voter;  that 
Joseph  D.  Oooper,  who  voted  for  Donnell,  Is 
not  a  qualified  voter;  that  J.  M.  King,  who 
voted  for  Donnell,  Is  not  a  qualified  voter; 
that  N.  W.  Murphy,  who  voted  for  Donnell, 
is  not  a  qualified  voter;  that  Franli  McNeils, 
who  voted  for  Donnell,  is  not  a  qualified  vot- 
er; and  that  Oscar  Lowery,  who  voted  for 
Donnell,  is  not  a  qualified  voter.  The  court 
sustains  the  challenges  of  the  respective  par- 
ties to  tbe  voters  heretofore  set  forth,  and 
overrules  the  challenges  made  by  the  con- 
testee  as  to  M.  J.  Murphy,  J.  T.  Leedy,  and 
Dan  WlllierBon,  making  a  sustaining  of  five 
(5)  challenges  made  by  tbe  contestant  on 
account  of  qualification  of  voters,  and  ten 
(10)  on  the  part  of  the  contestee  as  to  per- 
sons who  voted  for  contestant.  The  court 
overrules  the  exceptions  to  the  cleric's  count 
in  the  First  Ward,  and  adopts  said  count  as 
tbe  ruling  of  the  court  on  the  exceptions  sav- 
ed to  the  ballots  counted  therein;  giving  to 
Donnell  189  votes,  and  to  Lee  283  votes,  as 
reported  by  the  cleric.  The  court  overrules 
all  exceptions  to  tbe  count  of  the  cleric  in  the 
Second  Ward,  and  adopts  the  count  made  by 
bim  OS  tbe  count  of  the  court;  giving  to  Don- 
nell 205  votes,  and  to  Lee  377  votes.  The 
court  overrulea  all  exceptions  to  tbe  count  of 
tbe  clerk  in  tbe  Third  Ward,  and  adopts  the 
count  as  made  by  bim  as  the  count  of  the 
court;  giving  to  Donnell  241  votes,  and  to 
Lee  198  votes.  The  court  overrules  all  ex- 
ceptions to  tbe  count  of  tbe  clerk  in  tbe 
Fourth  Ward,  and  adopts  bis  count  as  the 
count  of  the  court;  giving  Donnell  167  votes, 
and  to  Lee  25G  votes.  Tbe  court  finds  that 
tbe  clerk's  rulings  in  reference  to  tbe  form 
of  tbe  ballots,  tbe  erasures,  etc.,  in  tbe  Fifth 
Ward,  are  correct,  and  that  by  such  count 
Donnell  received  364  votes,  and  Lee  340 
votes.  The  court  further  finds  from  the  evi- 
dence to  be  hereafter  spoken  of  that  five  such 
votes  cast  in  tbe  Fifth  Ward,  commonly 
known  as  'Indian  ballots,'  bearing  clerk's 
numbers  120,  81,  49,  150,  and  126,  were  on 
ballots  or  paper  not  delivered  to  the  voter 
by  the  Judges  of  election  in  said  ward,  but 
were  delivered  to  bhn  by  some  other  person; 
and  as  to  these  five  the  court  holds  that  they 
should  be  rejected,  and  should  not  be  counted 
for  the  contestant    Tbe  court  overrules  all 


exceptions  to  the  clerk's  count  in  the  sixth 
ward  and  adopts  the  count  of  tbe  clerk  in 
said  ward  as  the  count  of  tbe  court,  giving 
Donnell  328  votes,  and  Lee  308  votes.  The 
court  overrules  all  exceptions  to  the  clerk's 
count  in  tbe  Seventh  Ward,  and  adopts  tbe 
count  of  said  clerk  as  tbe  count  of  the  court; 
giving  Donnell  389  votes,  and  Lee  260  votes. 
The  court  sustains  the  clerk's  ruling  as  to 
tbe  form  of  the  ballots,  the  erasure  of  tbe  ti- 
tle of  the  office  and  tbe  placing  in  of  tbe 
names  of  the  Eighth  Ward,  which  gives  tc 
Donnell  343  votes,  and  Lee  266  votes.  Tbe 
court  furtho'  finds  tbe  facts  to  be  as  follows, 
in  reference  to  the  Eighth  Ward:  That  the 
election  was  conducted  in  a  loose  manner; 
that  the  ballots  were  not  sealed  up  after  tbe 
election,  as  required  by  law,  but  were  placed 
In  a  paper  sack  and  tied  up  with  a  string, 
and  in  that  condition  delivered  to  the  city 
clerk;  tliat  after  they  bad  been  deposited 
with  tbe  said  clerk,  or  at  some  time  after 
they  were  cast,  a  number  of  them  have  been 
changed-^-certalnly  as  many  as  eight  or  nine, 
and  probably  as  many  as  17  or  18.  Tbe 
court  finds  these  facts  from  the  last  order 
made  by  the  court,  allowing  tbe  ballots  to  be 
brought  before  the  court,  and  upon  the  evi- 
dence prior  to  that  order  the  court  could  not 
have  found  the  same  to  be  true,  as  is  abun- 
dantly shown  by  the  order  itself,  and  by  tbe 
results  of  tbe  order;  that  is  to  say,  the  court 
on  bringing  the  ballots  before  it,  and,  on 
bringing  the  witnesses  that  voted  the  ballots, 
has  shown  that  tbe  evidence  of  the  contestee 
with  reference  to  the  handwriting  was  not 
reliable,  and  that  they  were  in  error  in  a 
vast  majority  of  Instances,  and  tbe  court, 
without  bringing  them  before  it,  and  without 
making  this  last  order,  could  not  have  found 
the  facts  as  they  are  abundantly  shown  to 
the  court  by  the  order,  and  the  evidence 
thereunder  to  be  and  could  not  have  been 
found  to  be  changed  under  the  evidence  as  it 
existed  at  that  time.  Tbe  court  further  finds 
tliat  the  count  of  the  Judges  and  clerks  in 
tbe  Eighth  Ward  was  not  satisfactory,  and 
that  the  contestant  was  probably  prejudiced 
somewhere  between  seven  and  seventeen 
votes  in  that  ward  in  the  original  count. 
The  court  also  finds  that  tbe  contestee  bad 
no  knowledge  of  such  defects  or  inaccuracies 
in  said  naghtb  Ward,  and  also  finds  that  tbe 
contestant  is  not  guilty  of  changing  the  bal- 
lots in  tbe  laghtb  Ward  after  they  were 
voted,  or  of  any  knowledge  of  such  change 
prior  to  tbe  time.  'The  court  finds  that  the 
following  ballots  were  changed  in  the  Eighth 
Ward  after  said  ballots  were  cast  and  count- 
ed by  tbe  judges  and  clerks  of  election  by 
erasing  the  name  Lee  and  writing  in  tbe 
name  Donnell,  to  wit,  numbers  195,  237,  113, 
91,  90,  199,  125,  137,  and  173.  The  court 
finds  that  in  the  Fifth  Ward  there  were  no 
alterations  of  the  ballots  after  they  were 
cast.  The  court  finds  that  there  were  no 
alterations  of  tbe  ballots  in  the  First  Ward. 
Tbe  court  finds  that  there  were  changes  In 
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the  Blghtb  Ward  after  said  ballots  were  cast 
and  counted  by  the  Judges  and  clerks  of 
election  at  the  following  place  as  aforesaid, 
and  therefore  rejects  the  recount  of  that 
ward.  The  court  finds  that  there  were  no 
alterations  of  the  ballots  In  the  Second  Ward, 
but  finds  that  the  ballots  were  not  sealed  up 
by  the  Judges  and  clerks  of  the  election,  but 
were  delivered  to  the  city  in  a  bursted 
pouch."  To  which  finding  the  contestant  ex- 
cepted generally,  especially  in  respect  to  ita 
finding  in  reference  to  the  ESghtbWard.  His 
exceptions  are  as  follows:  "The  contestant 
excepts  generally  to  the  finding  of  the  court, 
and  especially  to  its  findings  In  reference  to 
the  Eighth  Ward.  Contestant  objects  and 
excepts  to  the  court's  finding  as  to  the  nine 
ballots  being  changed  in  the  Eighth  Ward, 
for  the  reason  that  the  finding  Is  not  based 
upon  competent  evidence,  and  the  finding  it- 
self shows  that  It  Is  based  exclusively  upon 
an  examination  of  the  ballots  by  the  court, 
and  his  opinion  from  an  Inspection  of  the 
ballots,  and  of  the  parties  produced  before 
the  court  relating  thereto,  and  contestant  ob- 
jects thereto  for  the  reason  that  the  court 
had  no  right,  power,  or  authority  to  make  the 
second  order  to  produce  said  ballots  in  court, 
or  to  require  the  city  clerk  to  certify  the 
names  of  the  parties  voting  said  ballots  ob- 
jected to  in  the  First,  Fifth,  and  Eighth 
Wards,  and  now  moves  the  court  to  strike 
out  said  finding,  and  objects  and  excepts 
thereto  for  those  reasons,  and  because  the 
said  finding  has  no  legal  evidence  to  support 
It,  and  Is  against  the  evidence  and  against 
the  law  and  the  evidence." 

The  court  found  the  Issues  for  the  con- 
testee,  and  rendered  Judgment'  accordingly. 
A  timely  motion  for  new  trial  was  filed, 
which  the  court  overruled.  The  contestant 
^pealed  to  the  Supreme  Court,  from  which 
court,  on  November  10,  1902,  the  cause  was 
transferred  to  this  court 

Hamlin  &  Mason  and  Tatlow  &  Mltchel, 
for  appellant.  Patterson  &  Patterson  and 
Yaughan  &  Coltralne,  for  respondent. 

BLAND,  P.  J.  (after  stathig  the  facts).  1. 
It  Is  not  the  province  of  an  appellate  court  to 
determine  disputes  in  doubtful  questions  of 
fact  in  contested  election  cases.  Turner  v. 
Drake,  71  Mo.  286;  Gumm  v.  Hubbard,  07 
Mo.  311,  11  S.  W.  61,  10  Am.  St.  Rep.  312. 
But  it  will,  as  in  a  law  case,  adopt  the  find- 
ings of  the  trier  or  triers  of  the  issues  of  fact, 
when  there  is  any  substantial  evidence  in 
support.  There  Is  substantial  evidence  In 
the  record  to  support  each  and  every  special 
finding  of  fact  made  by  the  learned  circuit 
Judge,  and  these  findings  will  not  be  disturb- 
ed by  us. 

2.  There  are  two  questions  of  law  present- 
ed by  the  record  that  are  discussed  in  the 
briefs  and  arguments  of  counsel.  One  is, 
may  a  ballot  cast  at  an  election  in  a  city  that 
comes  under  the  registration  act  be  counted. 


upon  which  the  registration  number  of  tbe 
person  casting  the  ballot  was  not  Indorsed? 
If  it  may  not,  then,  by  the  admitted  facts, 
the  contestant  must  fall,  for  the  reason  tbat 
in  the  Third  Ward,  where  he  received  43 
votes  more  than  tbe  contestee,  none  of  tbe 
ballots  were  marked  with  the  registration 
number  of  the  voter.  The  other  question  is, 
was  it  within  the  power  of  the  circuit  court 
to  require  the  dty  clerk  to  produce  the  bal- 
lots alleged  by  contestant  to  have  been  fraud- 
ulently changed  after  they  had  been  voted, 
and  to  make  a  record  of  them,  and  of  the  per- 
sons who  had  voted  them,  and  for  whom  tbey 
had  actually  voted?  The  first  question  de- 
pends upon  whether  ot  not  tbe  mandatory 
words  of  section  6095,  Rev.  St.  1809,  requir- 
ing the  current  number  and  registration  num- 
ber of  the  voter  to  be  indorsed  upon  each  bal- 
lot. Is  In  force  In  cities  of  $29,000  and  under 
100,000  Inhabitants.  As  the  city  of  Spring- 
field la  a  city  of  this  class,  in  respect  to  elec- 
tions in  this  class  of  cities,  articles  7,  a  102. 
Rev.  St.  1899,  governs  specially.  Section  7210 
of  the  article  provides  that  "all  elections  In 
such  city  shall  be  conducted  in  all  respects 
as  provided' in  the  article,  and  subject  to  all 
the  provisions  of  the  Revised  Statutes  enr 
titled  'Elections,*  so  far  as  the  same  do  not 
confilct  with  this  article."  Section  6995,  art. 
1,  c.  102,  entitled  "Elections,"  provides  that, 
whenever  a  registration  Is  required  by  law. 
In  addition  to  tbe  current  number  the  regis- 
tration number  of  the  voter  shall  be  Indorsed 
on  his  ballot,  and  that  no  ballot  not  so  num- 
bered shall  be  counted.  The  form  of  tbe  poll- 
book  prescribed  by  section  7199,  art.  7,  has  a 
blank  space  for  the  registration  number  of 
the  voter,  and  for  the  current  number  of  his 
vote.  Section  7210,  supra,  reads  Into  article 
7,  c.  102,  the  provisions  of  section  6995  of 
article  1,  in  the  same  chapter,  requiring  the 
registration  number  of  the  voter  to  be  in- 
dorsed on  his  ballot.  The  ballots  cast  in  the 
Third  Ward  should  therefore  be  excluded 
from  the  count  unless  the  mandatory  words 
of  section  6995  are  taken  out  by  the  act  of 
1891,  passed  after  tbe  enactment  of  section 
6996.  Tbe  act  of  1891  repeals  12  sections  of 
article  3,  c.  60,  Rev.  St.  1889,  and  enacts  12 
new  sections  in  lieu  thereof,  and  a  new  sec- 
tion extending  the  provisions  of  the  act,  as 
amended,  to  all  election  precincts  in  the  state; 
thus  extending  the  Australian  ballot  system  to 
all  parts  of  the  state.  The  sections  of  article 
3,  c.  60,  Rev.  St  ISSO,  not  repealed,  but 
amended,  by  the  act  of  1891,  are  grouped 
with  the  act  of  1691  in  article  4,  c.  102,  Rer. 
St  1899.  Section  6995,  supra,  is  the  same  as 
section  4672,  art.  1,  c.  60,  Rev.  St  1889,  and 
was  not  ^  terms,  repealed  or  amended  by 
the  act  of  1891,  and  should  be  held  to  be  in 
force,  unless  repealed  by  section  13  of  thfe 
act  of  1891,  which,  in  terms,  repeals  all  acts 
or  parts  of  acts  inconsistent  with  it  Section 
4785,  Rev.  St  1889,  provides  that  "no  Judge 
of  election  shall  deposit  any  ballot  upon  which 
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the  names  or  initials  of  two  pf  the  Judges 
as  her^nbefore  proTlded  for  does  not  ap- 
pear." The  provision  referred  to  Is  contained 
in  section  4780  of  the  article,  which  requires 
that  "the  two  judges  of  the  election  having 
charge  of  the  ballots  shall  write  their  names 
or  Initials  upon  the  back  of  the  ballot,  with- 
in two  Inches  of  the  top  thereof."  Section 
4786  was  amended  by  the  act  of  1891  so  as 
to  read  as  follows:  "Every  ballot  shall  be 
numbered  In  the  order  in  which  It  shall  be 
received.  No  judge  of  election  shall  deposit 
any  ballot  upon  which  the  names  or  Initials 
of  the  judges,  as  hereinbefore  provided  for, 
does  not  appear."  The  amendment  is  merely 
to  require  the  ballot  to  be  numbered.  Be- 
fore the  amendment  the  law  required  the  bal- 
lots to  be  numbered.  Section  4672,  Bev.  St 
1889.  After  amendment  they  were  required 
to  be  numbered  by  two  statutes,  to  wit,  by 
section  4672,  art  1,  c.  60,  and  by  section 
4785  of  article  S  of  the  same  chapter,  as 
amended  by  the  act  of  1891.  And  of  course 
they  can  stand  together  in  so  far  as  they  re- 
quire the  ballots  to  be  numbered  consecutive- 
ly. In  1897  the  Legislature  repealed  section 
4780,  Bev.  St.  1889,  and  enacted  a  new  sec- 
tion In  lien  thereof  (now  section  7104,  Rev. 
St  1899),  which  reads  as  follows:  "On  any 
day  of  election  of  public  officers  in  any  elec- 
tion district  each  qualified  elector  shall  be 
entitled  to  receive  from  the  judges  of  election 
one  ballot  of  each  political  lurty  voted  for  at 
said  election.  It  shall  be  the  duty  of  such 
Judges  of  election  to  deliver  such  ballots  to 
the  elector.  Before  delivering  any  ballots  to 
the  electors  the  two  Judges  of  election  hav- 
ing charge  of  the  ballots  shall  write  their 
names  or  initials  upon  the  back  of  the  ballots, 
with  ink  or  indelible  pencil,  and  no  other 
writing  shall  be  on  the  back  of  the  ballot,  ex- 
cept the  number  of  the  ballot  voted."  This 
section  applies  only  to  an  election  of  public 
officers,  and  does  not  control  In  the  election 
of  a  city  officer,  who  Is  not  a  public  officer, 
within  the  meaning  of  the  section,  as  was 
decided  by  the  Supreme  Court  by  its  order 
transferring  this  cause  to  this  court  The 
question,  then,  Is,  does  section  11  of  the  act 
of  1891  repeal  so  much  of  section  4672  (now 
section  6995,  Bev.  St.  1899)  as  requires  the 
ballot  to  have  Indorsed  upon  It  the  registra- 
tion number  of  the  voter,  where  registra- 
tion Is  required,  in  an  election  of  city  of- 
ficers? It  is  a  well-settled  rule  of  construc- 
tion that  a  former  statute  is  repealed  by  Im- 
plication when  a  later  statute  covers  the  satne 
subject-matter,  and  was  .intended  to  be  sub- 
stituted for  the  former,  and  that,  where  two 
statutes  on  the  same  subject  are  so  Incon- 
sistent that  both  cannot  stand,  the  last  In 
date  supersedes  the  other.  On  the  other 
hand.  It  is  equally  well  settled  that  a  later 
statute  will  not  have  the  effect  to  repeal  a 
former  one  by  implication  unless  there  Is  such 
repugnancy  between  them  that  both  cannot 
stand  together  or  be  reconciled.  State  ex  rel. 
V.  Spencer,  164  Mo.,  loc.  dt  48,  63,8.  W. 


1118.  No  registration  of  voters  has  ever  been 
required  in  this  state,  outside  of  cities  of  25,- 
000  inhabitants  or  over.  The  law  of  1891  Is 
a  general  law  applicable  to  every  precinct  In 
the  state.  The  law  requiring  the  registration 
number  of  the  voter,  as  well  as  the  current 
number  of  his  vote,  to  be  indorsed  upon  his 
ballot.  Is  spedaL  There  are  no  words  in  the 
act  of  1891  that  negative  any  of  the  man- 
datory provisions  of  section  6995,  as  ap- 
plied to  city  elections.  On  the  contrary,  the 
provisions  of  this  section  requiring  that  the 
current  number  of  the  voter  be  indorsed  on 
his  ballot  Is  re-enacted  by  section  13  of  the 
act  of  1891.  The  law  is  that  a  general  af- 
firmative statute  does  not  repeal  a  prior  and 
special  one  unless  words  negativing  the  con- 
tinuance of  the  prior  act  are  used,  or  the 
two  acts  are  repugnant  to  each  other  or  are 
wholly  irreconcilable,  or  the  legislative  Intent 
to  repeal  the  prior  act  is  clearly  manifested. 
City  of  St  Louis  V.  Ins.  Co.,  47  Mo.  146;  City 
of  St  Louis  y.  The  Life  Ass'n  of  America,  63 
Ma  466;  The  St.  Joseph  &  Iowa  By.  Co.  v. 
Shambaugh,  106  Mo.  557,  17  S.  W.  581;  State 
ex  rel.  v.  St  Joseph's  Convent  of  Mercy,  116 
Mo.  676,  22  S.  W.  811;  State  ex  rel.  v.  School 
Board,  181  Mo.  505,  33  S.  W.  8;  Lindell  Beal 
Estate  Co.  T.  Lindell,  142  Mo.  61,  43  S.  W. 
868;  State  ex  inf.  v.  Hogan,  163  Mo.  48,  63 
S.  W.  878.  The  two  acts  are  not  inconsistent; 
they  are  not  repugnant  to  each  other;  nor  is 
there  any  Intent  on  the  part  of  the  Legisla- 
ture manifested  by  the  act  of  1891  to  repeal 
or  modify  the  mandatory  words  of  section 
6995  when  applied  to  city  elections.  The  act 
of  1891  does  not  directly  or  Indirectly  amend  * 
any  of  the  sections  of  the  article  in  which 
section  4672,  Bev.  St  1889  (now  6995,  Bev. 
St  1899)  occurs,  nor  does  it  purport  to  legis- 
late upon  the  whole  subject  of  elections,  but 
is  merely  an  amendment  of  one  article  out  of 
four  devoted  to  that  subject  The  primary 
purpose  of  the  amendment  was  to  extend  the 
Australian  ballot  system  to  every  precinct  in 
the  state,  to  regulate  the  nomination  of  can- 
didates for  public  office  by  political  parties, 
and  to  provide  some  additional  safeguards  for 
conducting  an  election.  There  Is  certainly  no- 
where to  be  found  in  the  amendment  any  pur- 
I>ose  on  the  part  of  the  Legislature  to  with- 
draw any  safeguard  that  then  existed,  which 
purpose  we  would  have  to  find  before  we 
could  say  that  the  mandatory  words  In  sec- 
tion 6995,  applied  to  an  election  for  city  of- 
ficers, were  abrogated  by  the  amendment 
One  of  the  purposes  to  be  effectuated  by  in- 
dorshig  the  current  number  of  the  voter  on 
his  ballot,  and  writing  the  corresponding 
numba  on  the  poUbooks  opposite  his  name. 
Is  to  connect  the  voter  with  his  ballot  in  case 
of  contest,  and  to  show  for  whom  he  voted. 
The  purpose  to  be  attained  by  writing  the  reg- 
istration number  of  the  voter  on  his  ballot  is, 
first,  to  show  by  the  ballot  itself  that  he  was 
legally  qualified  to  vote;  and,  second,  to  pre- 
vent more  than  one  person  voting  on  the  same 
registration  number.    And  It  seems  to  vh  that 
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it  Is  as  eaaentlal  to  a  fair  election,  and  aa 
necessary  In  case  of  contest,  that  the  regis- 
tration number  should  be  written  on  the  bal- 
lot, as  that  the  voting  number  should  be 
written  thereon.  We  conclude  that  it  was 
not  In  the  mind  of  the  Legislature,  when  the 
act  of  1881  was  passed,  to  dispense  with  ei- 
ther of  these  requirements  in  an  election  for 
city  officers.  Hehl  t.  Guion,  165  Mo.,  loc.  cit 
82,  55  S.  W.  1021. 

3.  Did  the  court  etr  by  making  the  order 
on  the  city  clerk  to  produce  the  alleged  for- 
ged ballots,  etc,  in  court,  for  Inspection  and 
examination?  It  is  apparent  from  a  reading 
of  the  evidence  in  respect  to  the  alleged 
forgeries  heard  by  the  court  before  making 
the  order  and  from  the  subsequent  proceed' 
Ings  that  the  court  was  In  the  dark  as  to 
whether  or  not  any  of  the  ballots  had  been 
altered.  The  count  made  by  the  city  coun- 
cil gave  Lee  9  more  votes  than  Donnell  re- 
ceived. The  count  made  by  the  clerk  gave 
Oonnell  a  plurality  of  37  over  Lee.  This 
discrepancy  is  not  accounted  for  by  the  clerk 
in  his  return.  The  ballots  had  been  exposed 
after  they  came  Into  the  custody  of  the  city 
clerk.  A  number  of  expert  witnesses  testi- 
fied that,  in  their  opinion,  a  number  of  the 
ballots  had  been  changed  by  scratching  out 
the  name  of  Lee  and  writing  in  Its  stead  the 
name  of  DonnelL  An  equal  number  of  ex- 
perts testified  tliat  these  ballots  furnished 
no  evidence  that  any  such  changes  bad  been 
made.  The  city  clerk,  who  made  the  re- 
count, and  was  required  to  certify  the  facts 
as  he  found  them,  was  in  doubt  as  to  wheth- 
er or  not  the  changes  had  been  made  on  the 
ballots.  All  that  he  was  willing  to  say  was 
that  there  was  a  similarity  In  the  writing  on 
the  ballots  alleged  to  have  been  tampered 
with.  In  this  condition  of  the  evidence,  the 
judge,  as  an  honest  and  fair-minded  man, 
could  not  decide  the  Issues  with  any  degree 
of  satisfaction  to  himself.  The  evidence  was 
In  existence,  and  near  at  hand,  by  which  tbe 
truth  of  the  matter  could  be  ascertained;  and 
the  Judge  had  It  produced  In  open  court,  and 
made  a  record  of  It,  and  from  it  found  out 
the  facts  as  they  were,  and  on  these  facts 
awarded  the  office  to  the  contestee.  But  the 
Supreme  Court,  in  the  case  of  State  ex  reL 
V.  Spencer,  164  Mo.  23,  63  S.  W.  1112,  and 
again  in  State  ex  rel.  v.  Spencer,  166  Mo.  271, 
65  S.  W.  981,  has  construed  the  election  law 
adversely  to  the  rulings  made  by  the  circuit 
court,  by  holding  that  under  no  conditions 
can  the  ballots  in  a  contested  election  case 
be  produced  In  open  court  and  be  made  a 
record  of;  that  the  authority  of  the  court 
In  this  respect  is  exhausted  when  It  grants 
the  order  provided  for  by  section  7044,  Rev. 
St.  1889.  Hence  it  seems  that  the  Legisla- 
ture according  to  the  controlling  construction 
of  the  law,  which  binds  this  court,  in  Its  zeal 
to  prevent  A.  from  finding  out  how  B.  voted, 
has  also  prohibited  B.  from  ever  finding  out 
for  whom  his  vote  was  counted,  or  whether 
it  was  counted  at  all;  that  it  has  placed  tbe 


secrecy  of  tbe  ballot  above  its  integrity,  and 
has  so  framed  the  law  that  the  "Indian," 
after  the  ballots  have  reached  their  final  cns- 
todian,  may  break  or  steal  in  and  tomabawk 
tbem;  and  that  then  no  Inquest  can  be  held 
on  their  corpses  adequate  to  Identify  tbe 
marks  of  his  hatchet 

By  excluding  from  the  count  the  ballots 
voted  In  the  Third  Ward,  Lee  lias  a  clear 
plurality  over  Donnell;  and,  for  the  reasons 
stated  in  the  second  paragraph  of  this  opin- 
tOD,  the  Judgment  Is  affirmed. 


BABCLAY,  J., 

sitting. 


concurs.    QOODB,  J^  not 


MORRIS  V.  MISSOURI,  K.  &  T.  RY.   00.« 

(Court  of  Appeals  at  Kansas  City,  Mo.     April 

6,  1903.) 

BAILROADS— INJURIES    TO    ANIMALS— ACTIONS 
—INSTRUCTIONS— APPEAL— EX- 
CEPTIONS—PROOF. 

1.  Where  plaintifTs  petition  charged  that  his 
horses  were  killed  by  defendant  railway  com- 
pany at  a  public  croMing  in  consequence  of  de- 
fendant's negligence  in  failing  to  give  any  sig- 
nals, an  instraction  merely  suomittrng  the  ques- 
tion whether  the  horses  were  killed  in  conse- 
quence of  defendant's  failure  to  signal,  without 
reference  to  the  place  where  the  horses  got  on 
the  track,  was  erroneous. 

2.  Where  the  original  bill  of  exceptions, 
showing  the  overruling  of  the  motion  for  a  new 
trial,  recited  that  defendant  excepted  to  such 
ruling  at  the  time,  but  the  words  duly  except- 
ed at  the  time,"  though  not  crossed  out,  were 
partially  obliterated,  by  fading  or  otherwise. 
but  were  plain  enough  to  be  made  out,  and 
affidavits  filed  averred  that  an  exception  was 
dnly  taken,  an  objection  that  the  overruling  of 
the  motion  was  not  excepted  to  was  unsustain- 
able. 

Appeal  from  Circuit  Oonrt,  Boone  Obunty; 
John  A.  Hockaday,  Judge. 

Action  by  R.  M.  Morris  against  the  Mlssoml, 
Kansas  &  Texas  Railway  Company.  From  a 
judgment  In  favor  of  plaintifr,  defendant  ap- 
peals.    Reversed. 

Oeo.  P.  B.  Jackson,  for  appellant  Web- 
ster Gordon,  for  respondent 

ELLISON,  J.  This  action  is  for  damages 
alleged  to  have  accrued  to  plaintiff  by  rea- 
son of  defendant's  train  running  agahast  and 
kllUng  two  of  his  horses.  The  Judgment  In 
the  trial  court  was  for  plalntifT.  The  petition 
in  the  cause  contains  three  counts,  each  char- 
ging a  killing  of  the  same  horses.  The  second 
charges  that  the  horses  were  killed  at  or  near 
a  public  crossing  In  consequence  of  the  negli- 
gence of  defendant  In  not  ringing  the  bell  or 
sounding  the  whistle  of  Its  locomotive,  and 
concluded  vrith  a  prayer  for  single  damages. 
The  third  count  was  for  killing  in  an  Inclosed 
field  at  a  point  where  the  road  was  not  fenced 
as  required  by  statute,  and  where  there  were 
no  public  crossings,  and  concluded  with  .i 
prayer  for  double  damages,  as  provided  by 
statute.    The  plaintiff  dismissed  the  first  count 
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at  the  close  of  the  evidence,  and  the  jory  re- 
turned a  verdict  for  blm  on  the  second  count, 
and  for  defendant  on  the  third  count,  where- 
upon the  court  ordered  Judgment  for  the  plain- 
tifi°  on  the  second  count,  and  for  defendant  on 
the  first  and  third  counts. 

The  first  instruction  given  for  plaintiff  was 
eri-oncous,  in  that  it  omits  any  reference  to 
where  the  horses  got  upon  the  track,  and 
merely  Rubmlts  the  question  whether  they 
were  killed  in  consequence  of  not  ringing  the 
bell  or  sounding  the  whistle.  The  charge  in 
the  count  of  the  petition  upon  which  he  re- 
covered is  that  they  were  struck  and  killed  at 
a  public  crossing.  The  instruction  should 
have  been  based  on  the  case  stated.  Wasson 
T.  McCook,  80  Mo.  App.  488. 

The  point  Is  made  by  plalntia  that  defend- 
ant did  not  except  to  the  court's  action  in 
overmllng  the  motion  for  new  trial.  The  de- 
fendant denies  this,  and  on  its  motion  there 
has  been  sent  to  ns  by  the  clerk  of  the  Boone 
connty  circuit  court  the  original  bill  of  ex- 
ceptions. Defendant  claims  that  exceptions 
were  duly  saved,  and  several  affidavits  (not 
denied  by  plaintiff)  are  filed  here,  showing 
that  to  be  the  fact.  These  affidavits  show 
that  Immediately  following  the  filing  of  the 
rnotlcm  for  new  trial  is  this  entry:  "Which 
motion  was  duly  taken  up  and  submitted  to 
the  court,  and  was  by  the  court  overruled, 
to  which  action  of  the  court  in  overruling  said 
motion  to  grant  a  new  trial  on  the  second 
count  of  the  petition  the  defendant  duly  ex- 
cepted at  the  time."  The  bill  of  exceptions 
shows  the  same  entry  In  plain  typewriter 
type  down  to  and  Including  the  words  "the 
defendant."  The  remaining  words  of  the 
sentence,  "duly  excepted  at  the  time,"  are 
not  crossed  out,  but  had  become  partially  ob- 
literated by  fading  or  otherwise.  These  words 
do  not  appear  to  have  been  touched  witii  pen 
or  ink,  but  by  some  means  they  have  become 
quite  obscure,  yet  they  are  not  wholly  obliter- 
ated. They  are  yet  plain  enough  to  be  made 
out,  and  we  consider  the  bill  as  showing  that 
exceptions  were  saved. 

The  Judgment  is  reversed  and  the  cause  re- 
manded.   The  other  Judges  concur. 


POTTER  V.  MT.  VERNON  ROLLER 
MILL  CO.* 

(Court  of  Appeals  at  St.  Louis,  Mo.    April  14, 
1003.) 

SAIAS— WHEAT  ELBVATOR-CONSTRUCTION  OF 
CONTRACT— EVIDENCE. 

1.  Defendant  owned  a  flouring  mill,  and  in 
conuection  therewith  an  elevator,  in  which 
wheat  of  varying  grades  was  received  from 
different  owners  for  storage  without  charge, 
commingled  in  a  general  bulk,  and  taken  out 
by  defendant  both  for  sale  and  for  manufacture 
into  flour.  Defendant  would  return  to  deposi- 
tors, at  their  option,  wheat,  or  its  market  value 
In  flour  or  bran  or  cash,  but  no  return  of  the 
identical  wheat  delivered  was  expected  or  made. 
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Plaintiff  and  his  assignors  received  slips  of  pa- 
per containing  the  name  of  the  party  deliver- 
ing the  wheat,  the  date,  and  the  quantity  de- 
livered. The  evidence  showed  that  plaintiff 
was  to  receive  flour  and  bran  for  his  wheat, 
and  his  assignors  were  to  be  paid  in  cash  at 
the  market  rate.  The  elevator  and  the  wheat 
therein  were  destroyed  by  fire.  Held  to  consti- 
tute a  sale. 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty;  H.  O.  Pepper,  Judge. 

Action  by  James  T.  Potter  against  the  Mt. 
Vernon  Roller  Mill  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Henry  Brumback,  for  appellant 

REXBURN,  J.  The  evidence  in  this  case 
discloses  that  defendant  owned  and  operated 
a  flouring  mill  at  Mt  Vernon,  and  connected 
therewith  an  elevator,  in  which,  without 
charge  for  storage,  was  stored  wheat  obtained 
from  different  owners,  varying  in  quality  and 
value,  and  commingled  In  a  general  bulk, 
from  which  wheat  was  taken  by  defendant 
In  course  of  Its  business  both  for  sale  and  for 
manufacture  into  fiour.  It  appeared  to  be  a 
custom  firmly  established  and  well  under- 
stood, to  receive  wheat  from  producers  and 
owners,  and  return  them,  on  demand,  at  their 
option,  wheat,  or  the  equivalent  of  Its  market 
value  In  fiour  and  bran,  or  make  actual  pay- 
ment of  its  market  price  in  cash.  It  was  also 
known  and  understood  that  wheat  so  deliv- 
ered would  be  used  and  consumed  by  defend- 
ant, and  that  no  return  of  the  identical  wheat 
delivered  was  expected  or  would  be  made. 
In  lieu  of  receipts  or  certificates  for  the  wheat 
delivered  by  them  to  defendant  plaintiff  and 
bis  assignors  bad  received  mere  slips  of  pa- 
per, containing  the  name  of  the  party  deliv- 
ering it,  the  date  of  delivery,  the  quantity  in 
bushels  and  pounds,  and  in  one  instance  the 
grade.  The  proof  tended  to  show  that  plain- 
tiff was  to  receive  flour  and  bran  for  the 
wheat  delivered  by.  him  to  defendant,  and 
his  assignors  were  to  be  paid  in  cash,  on  de- 
mand, at  the  market  rate,  for  such  grain  de- 
livered by  them  to  defendant  On  August 
31,  1901,  the  mill  and  elevator  were  destroy- 
ed by  fire,  at  which  time  defendant  had  stor- 
ed in  its  elevator,  ready  for  delivery,  wheat 
of  the  quality  and  exceeding  the  quantity  re- 
ceived from  its  customers.  Including  plaintiff 
and  his  assignors.  The  case  was  submitted 
to  the  court  without  a  Jury,  and  a  finding 
and  Judgment  for  plaintiff  made  and  ren- 
dered. 

The  sole  question  presented  to  this  court 
and  answered  in  the  affirmative  by  the  trial 
court  in  Its  finding,  was  whether,  under  the 
circumstances  and  conditions  detailed  in  the 
evidence,  the  delivery  of  the  wheat  consti- 
tuted a  sale  or  exchange,  and  not  a  bailment 
It  is  well  settled  that  where  a  warehouse- 
man has  received  grain  on  deposit  for  its 
owner,  in  a  common  granary  or  depository, 
where  it  is  mingled  with  other  grain  of  him- 
self or  others,  or  both,  in  such  receptacle,  to 
which,  from  day  to  day,  other  grain  of  va- 


Digitized  by 


Google 


1006 


78  SOUTHWBSTBRN  REPORTER. 


(Ma 


riouB  owners,  of  like  kind  and  quality,  la 
added,  and  from  which,  from  time  to  time, 
■ales  and  delivery  of  grain  are  made,  and  the 
-narehouseman  keeps  constantly  on  band 
grain  of  the  quality  received,  prepared  for 
delivery  on  call  to  all  depositors,  the  contract 
Is  a  bailment,  and  not  a  sale.  The  circum- 
stances that  the  Identical  grain  is  commingled 
with  other  grain,  and  Is  not  to  be  returned 
to  the  depositor,  but  a  like  quantity  of  the 
same  kind  and  quality  are  not  sufficient  to 
convert  the  contract  Into  a  sale.  Lyon  v. 
Lenon,  106  Ind.  567,  7  N.  E.  311;  Nelson  v. 
Brown,  44  Iowa,  456;  Id.,  63  Iowa,  665,  5 
N.  W.  719;  Sexton  v.  Graham,  63  Iowa,  181, 
4  N.  W.  1090;  Klce  v.  Nixon,  97  Ind.  97,  49 
Am.  Rep.  430,  and  cases  therein  cited.  But  the 
law  Is  equally  well  settled,  and  supported  by 
overwhelming  weight  of  authority,  that  where 
there  is  no  obligation  to  return  the  specific 
article  to  its  original  owner,  nor  to  restore  to 
him  property  of  like  quality,  and  the  receiv- 
er Is  free  to  rettffn  another  thing  of  value,  he 
becomes  a  debtor,  and  owner  of  the  property 
delivered.  The  distinction  Is  thus  recognized 
by  the  highest  tribunal  of  America:  "Thus 
where  logs  are  delivered  to  be  sawed  into 
boards,  or  leather  to  be  made  into  shoes,  rags, 
into  paper,  olives  into  oil,  grapes  into  wine, 
wheat  into  flour,  if  the  product  of  the  Iden- 
tical articles  delivered  Is  to  be  returned  to 
the  original  owner  in  a  new  form,  it  is  said 
to  be  a  bailment,  and  the  title  never  vests  la 
the  manufacturer.  If,  on  the  other  hand,  the 
manufacturer  is  not  bound  to  return  the 
same  wheat  or  flonr  or  paper,  but  may  deliv- 
er any  other  of  equal  value,  it  is  said  to  be  a 
sale  or  a  loan,  and  the  title  to  the  thing  deliv- 
ered vests  in  the  manufacturer."  Powder 
Co.  V.  Burkhardt,  97  U.  S.  110,  24  L.  Ed. 
973.  To  the  same  effect,  from  a  great  array 
of  decisions  and  text-writers,  may  be  cited 
the  following:  Story,  Bailments  (9th  Ed.)  § 
47;  Schouler,  Bailments  <3d  Ed.)  {  6;  Kent's 
Commentaries  (14th  Ed.)  vol.  2,  $590,  and 
note;  Beach,  Modem  Law  Contracts,  vol.  1,  { 
746;  Benjamin,  Sales,  vol.  1,  p.  2;  Lawson, 
Bailments,  par.  8;  Martin  v.  Mill  Co.,  49  Mo, 
App.  23;  O'Neal  v.  Stone,  79  Mo.  App.  279 
Welland  v.  Sunwall  (Minn.)  65  N.  W.  628 
Lyon  V.  Lenon,  106  Ind.  567,  7  N.  E.  311 
Bretz  V.  Dlehl,  117  Pa.  589,  11  Atl.  893,  2  Am. 
St.  Rep.  706.  In  brief,  the  distinction  rec- 
ognized by  the  above  and  other  anthoritles  is 
that,  to  create  the  relation  of  bailor  and 
bailee,  it  is  imperative  that  the  agreement, 
whether  by  express  contract  or  implied  by 
law,  shall  intend  that  the  property  received 
by  the  bailee  shall  be  returned  to  the  bailor. 
The  recent  case  Invoked  and  relied  on  by 
appellant  Is  not  opposed  to  the  conclusion 
herein,  for  the  decision  therein  Is  expressly 
made  dependent  upon  the  language  of  the 
contract  evidenced  by  the  certificate  of  de- 
posit, which  Imposed  the  loss  by  fire  upon 
the  depositor,  not  the  miller;  and  the  court 
therein  says:  "It  Is  Immaterial  whether  the 
transaction  be  considered  one  of  bailment. 


sale,  or  exchange;  whether  it  was  Intended 
that  title  of  the  wheat  passed  immediately  on 
placing  It  in  defendant's  bins,  or  whether  tlie 
property  in  the  flour  to  be  taken  in  exchange 
was  vested  in  the  depositor  then,  or  was  to  be- 
come vested  In  the  future.  The  contract  re- 
mains the  same,  to  wit,  that.  If  the  floor  and 
bran  held  In  the  mill  to  answer  the  demands 
for  such  depositors  should  be  destroyed  by 
fire,  it  should  be  the  loss  of  such  depositors, 
to  the  extent  of  whatever  balance  they  might 
then  have  there  to  theh:  credit."  Wells  t. 
Porter,  169  Mo.  252,  69  S.  W.  282. 

The  Judgement  of  the  court  below  is  abun- 
dantly supported  by  the  evidence,  and  la  af- 
firmed. 

BLAND,  P.  J.,  and  QOODE,  J.,  concur. 


HEAOT  V.  IRONDALE  LEAD  CO. 

(Court  of  Appeals  at  St.  Louis,  Mo.    April  14, 

1903.) 

SBRVAKT— WRONGFUL  DISCHARQB— EVIDBNCB 
—INSTRUCTIONS. 

1.  Where  the  instructions,  as  a  whole,  folly 
covered  the  case,  and  fairly  presented  it  to  the 
jnry,  and  the  instructions  given  for  appellant 
remedied  and  ueutralixed  the  error,  if  auy,  in 
a  certain  instruction  given  at  the  request  of  the 
respondent,  there  was  no  ground  for  reversal. 

2.  In  an  action  by  a  servant  for  his  wrong- 
ful discharge  prior  to  the  expiration  of  the 
year  for  which  he  was  hired,  it  appeared  that 
he  afterwards,  and  during  the  year,  engaged 
in  another  occupation,  which  was  unprofitable. 
Beld  proper  to  exclude  evidence  offered  by  de- 
fendant to  show  why  it  was  unprofitable. 

Appeal  from  Circuit  Court,  Washington 
Oounty;    F.  R.  Dearing,  Judge. 

Action  by  Louis  W.  Heagy  against  the 
Irondale  Lead  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

M.  W.  Buff,  E.  H.  Angert,  and  R  M. 
Dearing,  for  appellant  B.  H.  Marbury,  for 
respondent 

REYBURN,  J.  PlaintUr,  in  his  petition, 
averred  that  on  or  about  March  12,  1901. 
defendant,  a  corporation  organized  under  the 
laws  of  Missouri,  engaged  in  the  business  of 
mining  and  manufacturing  lead  ore,  employed 
plaintiff  as  a  clvU  eng;ineer  \n  its  mines  at 
Irondale,  in  Washington  county.  Mo.,  for  the 
period  of  one  year,  and  promised  to  pay  him 
for  his  services  a  salary  of  $1,2(X),  in  month- 
ly Installments  of  $100  per  month;  that  he 
entered  upon  and  performed  his  duties  a^ 
such  civil  engineer  until  October  1,  1901. 
when,  without  Just  cause,  he  was  dlsclmrged 
by  defendant  and  prevented  from  further 
performance  of  his  duties,  to  his  damage  in 
the  sum  of  $540.  The  issues  joined  upon  the 
answer  of  defendant— a  general  denial— were 
tried  before  a  Jnry,  which  rendered  a  verdict 
for  plaintiff  In  the  amount  prayed.  Plaintiff 
had  formerly  worked  for  O.  J.  Oole,  and  h> 
February,  1901,  while  at  his  father's  home.  In 
CJolumbus,  Ind.,  received  a  letter,  written  by 
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tbat  Ooie  wanted  to  employ  plalnnll.  At  tbe 
time,  Morris  was  general  manager  of  Oole, 
and  tbe  latter  waa  president  of  defendant, 
and,  adopting  his  own  words,  was  absolute 
owner  of  the  stock  of  defendant.  The  corre- 
spondence tbos  begun  was  continued  between 
plaintiff  and  Morris,  and  a  prc^xwltion  contain- 
ed In  a  letter  of  the  latter,  on  behalf  of  Cole, 
for  employment  for  a  year  at  $100  per  month, 
was  accepted  by  plaintiff  by  letters  to  Morris 
in  reply;  and  in  March  he  arrived  at  Irondale, 
and  began  work  on  property  of  defendant,  and 
continued  until  discharged,  October  1st.  The 
correspondence  containing  the  contract  of  em- 
ployment was  clear  as  to  the  period  of  em- 
ployment and  the  rate  of  compensation,  and 
contained  references  to  the  place  of  the  per- 
formance, but  mentions  Cole's  name,  not  that 
of  defendant.  The  testimony  was  conflicting. 
Plaintiff's  declarations  in  his  own  behalf  that 
he  was  employed  by  the  corporation,  and 
such  employment  and  its  duration  expressly 
approved  by  Oole  as  president  of  defendant, 
were.  In  a  degree,  corroborated  by  the  testi- 
mony of  Morris,  who  conducted  tbe  corre- 
spondence for  Dole.  Cole,  however,  claimed 
he  individually  engaged  plaintiff  for  a  term  of 
six  months  only,  and  not  in  his  capacity  of 
president  of  defendant  and,  if  Morris  sought 
to  make  any  other  agreement  with  plaintiff,  he 
exceeded  his  authority.  Cole's  version  of  the 
contract  existing  was  supported  by  the  meth- 
od of  payment  of  plaintiff's  salary,  and  by 
tbe  testimony  of  George  M.  Seeley,  a  resident 
of  New  York,  who  appeared  to  have  represent- 
ed capitalists  who  acquired  the  property  of 
defendant  and  other  propwty  adjacent  of  Oole 
during  the  period  of  plaintiff's  services. 

The  assignments  of  error  consist  first  of  a 
criticism  of  tbe  third  Instruction  given  on 
behalf  of  the  plaintiff,  to  the  following  effect: 
"The  conrt  instructs  you  In  this  case  that  if 
you  believe  and  find  from  the  evidence  in 
.  this  case  that  George  J.  Cole,  the  manager  of 
tbe  Irondale  Lead  Company,  authorized  C.  E. 
Morris  to  write  the  letters  Introduced  In  evi- 
dence as  written  by  the  said  C.  El  Morris, 
tben  and  in  that  event  the  said  letters  and 
proirasltlons  therein  stated  are  binding  on 
the  defendant  herein,  tbe  Irondale  Lead  Com- 
pany, as  much  as  if  they  had  been  written 
by  the  said  George  J.  Oole  as  manager  of  the 
defendant  Irondale  Lead  Company."  The  In- 
stmctions  given  were  six  In  number,  tliree 
being  on  behalf  of  each  party  to  the  con- 
troversy, and  no  complaint  Is  made  Of  the 
refusal  of  the  court  to  give  any  further  In- 
structions to  the  jury.  Considering  the  In- 
fitmctlons  together,  they  fully  covered  the 
Issues  In  the  case,  and  fftlrly  presented  the 
case  for  the  deliberation  and  determlnatlou 
of  the  jury,  and  the  Instructions  given  for 
defendant  remedied  and  neutralized  the  ten- 
dency In  this  instruction  complained  of,  if 
any  there  be,  as  charged  by  appellant,  to 
warrant  the  jury  to  find  that  if  Oole,  through 
Morris,  engaged  plaintiff,   such  employment 


behalf  of  Oole  IndlvlduaUy. 

2.  Appellant  contends  that  the  court  erred 
in  excluding  evidence  tending  to  show  in  what 
manner  plaintiff  had  lost  money  through  a 
third  party  In  the  business  in  which  he  was 
engaged  during  the  portion  of  the  year  cov- 
ered by  his  contract  subsequent  to  his  dis- 
cbarge. As  it  appeared  that  such  occupation 
had  been  unprofitable,  we  cannot  see  how 
it  became  material  or  proper  subject  of  in- 
quiry why  such  result  was  brought  about 
and  the  extent  of  the  liability  of  defendant, 
if  any  had  been  lawfully  created  and  exist- 
ed, could  not  have  been  lessened  by  the  In- 
troduction of  such  testimony. 

8.  The  respondent  concedes  that  appellant 
was  entitied  to  a  credit  of  $20,  being  amount 
established  as  earned  by  respondent  during  the 
term  of  his  employment  and  that  to  that 
extent  the  recovery  Is  excessive,  and  offers  to 
enter  a  remittitur  for  that  sum  In  this  court, 
which.  If  done,  the  judgment  of  the  court 
below,  to  the  extent  of  the  remaining  amount 
In  favor  of  respondent  will  be  affirmed;  re- 
spondent to  pay  the  costs  of  this  court 

BLAND,  P.  J.,  and  GOODS,  J,,  concur. 


STATB  V.  HBNSLBT. 

(Oonrt  of  Appeals  at  St.  Loaia,  Mo.    April  14, 

1903.) 

CRIMINAL     LAW— APPBAIi-RBCORD— ABSENCE! 

OP   EVIDBNCB  —  QUESTIONS   REVIEWABLE  — 

SUFFICIENCY  OF  INDICTMENT. 
1.  Where,  on  the  appeal  of  a  criminal  case, 
no  evidence  is  preserved  In  the  record,  nor  does 
it  appear  that  a  bill  of  exceptions  was  taken, 
and  no  briefs  or  assignments  of  error  have 
been  filed,  nothing  can  be  reviewed  except  the 
snfllciency  of  the  indictment 

Appeal  from  Circuit  Court  Christian  Coun- 
ty; G.  W.  Thornberry,  Judge. 

B.  W.  Hensley  was  convicted  of  an  illegal 
sale  of  intoxicating  liquors,  and  appeals. 
Affirmed. 

R.  C.  Ford  and  X  C.  Long,  for  appellant 
J.  O.  West  for  the  State. 

Opinion. 

GOODE,  X  This  is  an  appeal  from  a  con- 
viction of  the  defendant  for  selling  one-half 
pint  of  whisky  on  August  22,  1807,  In  Chris- 
tian county.  Mo.,  as  a  registered  pharmacist, 
but  without  a  prescription  from  a  physician. 
No  evidence  Is  preserved  in  the  record,  nor, 
indeed,  is  there  any  showing  that  a  bill  of 
exceptions  was  taken.  No  briefs  or  assign- 
ments of  error  have  been  filed  in  the  case, 
and  hence  there  Is  nothing  before  us  for  re- 
view except  the  Indictment,  which  we  have 
examined,  and  find  to  be  In  all  respects  suffi- 
cient. 

The  judgment,  therefore.  Is  affirmed.  All 
concur. 

T  L  See  Criminal  Law,  vol.  16,  Cent  Die.  |  »Z1. 
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STATE  V.  HBNSLEX. 

(Conrt  of  Appeals  at  St  Louis,  Mo.    April  14, 

1903.) 

CRIUINAL      LAW— APPEALr-RBCORD— ABSENCB 
OF    EVIDENCB  —  QUESTIONS    REVIEW  ABLE — 
SUFFICIENCY  OF  INDICTMENT. 
1.  Where,  on  the  appeal  of  a  criminal  case, 
no  evidence  is  preserved  in  the  record,  nor  does 
It  appear  that  a  bill  of  exceptions  was  taken, 
and  110  briefs  or  assignments  of  error  have  been 
filed,  nothing  can  be  reviewed  except  the  suffi- 
ciency of  the  indictment. 

Appeal  from  Circuit  C<ourt,  Christian  Coun- 
ty;   C.  W.  Tbornberry,  Judge. 

B.  W.  Hensley  was  convicted  of  an  illegal 
sale  of  Intoxicating  liquors,  and  appeals.  Af- 
firmed. 

R.  C.  Ford  and  J.  C.  Long,  for  appellant 
J.  C.  West,  for  the  State. 

Opinion. 

GOODS,  3.  This  Is  an  appeal  from  a  con- 
viction of  the  defendant  for  selling  one  half 
pint  of  whlslty  on  August  1,  1807,  in  Chris- 
tian county,  Mo.,  as  a  registered  pharmacist, 
but  without  a  prescription  from  a  physician. 
No  evidence  is  preserved  in  the  record,  nor, 
indeed,  is  there  any  showing  that  a  bill  of 
exceptions  was  takoi.  No  briefs  or  assign- 
ments of  error  have  been  filed  in  the  case, 
and  hence  there  is  nothing  before  us  for  re- 
view except  the  indictment,  which  we  have 
examined,  and  find  to  be  In  all  respects  suf- 
ficient. 

The  Judgment,  therefore.  Is  affirmed.  All 
concur. 


LBDWIDGB  T.  ST.  LOUIS  TRANSIT  CO.* 

(Court  of  Appeals  at  St.  Louis,  Mo.    March  31, 
1003.) 

STREET  RAILROADS— COLLISIONS  WITH  VEHI- 
CLES—INJURIES TO  PERSONS  ON  TRACK— 
NEQLIGENCB— CONTRIBUTORY  NEQLIQENCB 
—EXCESSIVE   SPEED— ORDINANCE. 

1.  Defendant's  street  car  ran  into  plaintiff's 
hack  while  he  was  attempting  to  cross  the 
track.  He  testified  that  he  had  an  unobstruct- 
ed view  of  the  car,  which  was  about  150  feet 
away  when  he  first  saw  it,  and  was  approach- 
ing at  a  speed  of  20  miles  per  hour;  that  he 
did  not  Etop  or  whip  up  his  horses  until  the 
car  was  within  40  or  50  feet  of  him.  There 
was  nothing  to  prevent  him  from  stopping  un- 
til it  passed,  and  he  could  have  crossed  in 
safety,  had  he  whipped  up  his  horses  when  he 
first  drove  on  the  track.  Held  to  show  contribu- 
tory negligence,  precluding  his  recovery. 

2.  Where  plaintiff  saw  a  car  about  150  feet 
away,  approaching  at  a  speed  of  20  miles  per 
hour,  but  did  not  stop  or  whip  up  his  horses 
until  the  car  was  within  40  or  DO  feet  from 
him,  and  it  struck  his  hack  before  he  got  across 
the  track,  and  injured  him,  he  had  no  right  to 
assume  that  those  in  charge  of  the  car  would 
regulate  its  speed  to  conform  to  that  limited 
by  the  ordinance. 

Appeal  from  St.  Louis  Circuit  Court;  H.  D. 
Wood,  Judge. 
Action  by  John  Ledwidge  against  the  St 

•Rehearing  denied  April  23,  1803. 


Louis  Transit  Company.    Judgment  for  idaln- 
tiS,  and  defendant  appeals.    Reversed. 

Market  street  In  the  city  of  St  lAuia,  nu>» 
east  and  west  and  has  in  Its  center  a  doable 
street  railway  track,  over  which  the  defend- 
ant cori>oration  operates  its  cars  by  ekctric 
power.    The  street  is  crossed  at  right  angles 
by   Seventeenth    street    running   north    and 
south.    The  plaintiff  Is  a  carriage  driver  of 
40  years^  experience  In  said  city.    On  Novem- 
ber 20,  100(2,  he  was  driving  his  carriage  on 
Seventeenth   street  In  a   funeral   procession 
moving  south.    His  yehlde  was  the  rear  one 
In  the  procession,   and  was  from  16  to    18 
feet  behind  the  next  carriage  In  front    Plain- 
tiff   testified   that   when   he  reached   Market 
street  he  looked  west  and  saw  a  car  coming 
on  the  south  track  at  a  speed  of  about  20 
miles  per  hour,  from  100  to  160  feet  distant 
from   him;    that   he  Judged   he    "had    any 
amount  of  time  to  cross"  the  street  before  the 
car -would  arrive;   that  he  did  not  stop,  but 
drove  on  in  a  walk  until  his  horses  were  ove- 
the  south  track,  when  be  saw  the  car  was 
close  upon  him;   that  he  then  quickened  the 
speed  of  his  horses,  but  not  In  time  to  clear 
the  track,  and  the  hind  wheel  of  the  carriage 
was  struck  by  the  car,  and  he  and  the  car- 
riage were  thrown  against  a  trolley  pole  with 
great  force;    that  he  received  severe  injuries 
to  his  hip  and  other  portions  of  his  body,  and 
bis  carriage  was  badly  damaged.    On  cross- 
examination  the  plaintiff  testified  as  follows: 
"Q.  Now,  when  you  drove  into  Market  street 
following   the   funeral  procession,    bow    far 
away  was  the  car,  if  you  saw  it  that  llnnlty 
coUlded  with  your  carriage?    A.  The  car  was 
about  150  feet  west  of  me;   It  was  about  a 
half   block.    Q.  By   the   Court:     When    you 
drove  Into  Market  street?    A.  YeB,vlr.    Q.  On 
Seventeenth?    A.  Yes,  sir;  and  the  car  went 
half  the  next  block  before  he  could  stop  It— 
before  he  tried  to  stop  it    Q.  How  were  you 
driving  as  you  drove  into  Blarket  street  and 
across  the  first  track  and  into  the   second 
track?    A.  Very  close  to  a  walk.    (3ould  not 
go  faster,  because  there  was  a  carriage  ahead 
of  me.    I  could  not  do  that.    I  could  not  run 
into  people.    I  had  to  keep  out  in  Une  with 
the  procession.    Q.  How  far  had  your  carriage 
gotten   cross   the   track   before   this    alleged 
collision  took  place?    A.  I  was  leaving  the 
south  rail.    In  fact  it  hit  the  hind  wheel  of 
the  carriage.    Q.  How  was  the  car  running 
when  it  struck  the  hind  wheel?    A.  It  was 
running  east    Q.  How  was  It  running  with 
reference  to  speed?    A.  It  was  running  at  a 
rate  of  about  twenty  miles  an  hour.  In  my 
opinion.    Q.  Now,  when  you  turned  onto  Mar 
ket    street,    did    you    look    east    and    west 
for  the  cars  that  might  be  approaching?    A 
Certainly  I  did.    Yes.    Q.  And  how  far  away 
you  say  you  saw  the  car  coming  from  the 
west?    A.  To  the  best  of  my  opinion.  It  must 
have  been  from  100  to  150  feet  away  from 
me.    •    *    ♦    Q.  Now,   when  you   drove  on 
to  Market  street  the  car  was  between  100  and 
150  feet  away?    A.  Yes.  sir;    fully  that    Q. 
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Yon  saw  the  car  coming?  A.  I  did.  Tes, 
■ir.  •  •  •  Q.  Over  the  track  that  you  had 
to  cross?  A.  Yes,  air.  Q.  By  the  Court: 
Well,  did  you  look  for  the  car  from  the  time 
you  got  into  Seventeenth  street  until  yon 
drove  on  the  tracks?  A.  I  did,  sir.  Yes,  sir. 
Q.  by  Mr.  Jourdan:  Then  you  knew  about 
the  rate  of  speed  it  was  approaching?  A.  I 
did,  sir.  Q.  And  notwithstanding  that  you 
drove  upon  the  track?  A.  I  was—  Q.  Just 
answer  my  question.  Notwithstanding  your 
having  seen  the  car  coming?  A.  Yes,  sir.  Q. 
Observing  the  speed?  A.  Yes,  sir.  Q.  You 
drove  upon  the  track?  A.  Yes,  sir.  Q.  Up- 
on the  theory  that  you  could  get  across  the 
track  before  the  car  struck  you?  A.  Yes,  sir; 
I  had  plenty  of  time.  *  *  *  Q.  And  yon 
drove  at  a  walk  across  Market  street?  A. 
I  did.  Yes.  To  the  last  ralL  I  bad  to  do  the 
beat  I  could  to  get  ott  of  It  Q.  Well,  your 
team  was  walkhig  until  yon  got  to  the  last 
rail,  you  say?  A.  Yes,  sir.  Q.  And  there 
you  quickened  them  up,  did  you?  A.  Yes, 
sir:  but  I  could  not  go  very  far.  I  could  not 
quicken  up  very  far,  because  I  bad  catched 
tbe  carriage  ahead  of  me.  Q.  The  carriage 
ahead  of  you  kept  you  from  getting  along 
faster?  A.  No;  it  did  not  keep  me  from 
getting  along  faster.  I  could  not  pull  out. 
Q.  Well,  what  did  you  mean  when  yon  said 
you  could  not  go  tastet  for  the  carriage  ahead 
of  you?  A.  Well,  the  funeral  procession  was 
not  going  any  faster.  Q.  And  you  had  caught 
up  with  this  carriage  ahead  of  yon,  had  you? 
A.  I  was  the  same  distance  from  it  all  the 
time.  Q.  Well,  then,  it  was  not  in  your  way? 
A.  No;  it  was  not  in  the  way.  Q.  And  there 
was  nothing  to  hinder  you  from  driving  fast- 
er? A.  Nothing.  No.  Q.  Nothing  obstruct- 
ed your  view  either  up  or  down  Market  street? 
A.  No,  sir;  there  was  nothing  to  obstruct  my 
view.  Q.  Was  there  anything  between  you 
and  the  car?  A.  Not  ever  that  I  seen.  No, 
sir:  not  a  thing  that  ever  I  saw.  Q.  Not  a 
thing  that  you  saw  between  you  and  the  car? 
A.  Not  a  thing  that  ever  I  saw.  No,  sir." 
The  occupants  of  plaintlflCs  carriage  were 
called  as  witnesses  for  him.  None  of  them 
saw  the  car  until  It  was  within  60  or  60  feet 
of  the  carriage.  One  of  them  testified  that 
tbe  car  was  running  at  a  speed  of  about  15 
miles  per  hour;  another,  that  It  bit  tbe  car- 
riage "like  a  caimon  ball";  and  several  of 
them  testified  that  the  car  did  not  stop  until  It 
ran  70  feet  or  more  after  it  struck  the  car- 
riage. Those  who  saw  tbe  motorman  said 
tliat  he  did  nothing  at  all  to  stop  or  check 
tbe  speed  of  the  car.  PlaintiCF  produced  evi- 
dence that  there  is  an  up  grade  on  Market 
street  from  Twentieth  to  Sixteenth  street,  and 
that  a  car  running  east  on  that  street  between 
Twentieth  and  Sixteenth  streets  at  a  speed  of 
15  miles  per  hour  could  be  stopped  by  the 
use  of  the  brake  in  60  feet,  and  with  the  re- 
verse in  SO  feet.  Tbe  vigilant  watch  and 
speed  ordinances  were  admitted  In  evidence. 
Tbe  defendant  offered  countervailing  evidence, 
which,  if  true,  exonerated  the  defendant's 
73  8.W.-«4 


servants  in  charge  of  the  cor  from  all  blame 
for  the  accident.  The  verdict  and  Judgment 
were  for  the  plaintiff.  After  the  usual  mo- 
tion for  new  trial  was  overruled,  defendant 
appealed. 

Boyle,  Priest  &  Lehmann,  for  appellant. 
A.  R.  Taylor,  for  respondent 

BLAND,  P.  J.  (after  stating  tbe  facts).  1. 
At  the  close  of  plaintiff's  evidence,  and  again 
at  tbe  close  of  all  the  evidence,  defendant 
moved  tbe  court  to  give  tbe  Jury  a  peremp- 
tory Instruction  to  find  for  tbe  defendant 
The  refusal  to  grant  these  motions  is  as- 
signed as  error.  The  contention  is  that  con- 
ceding plaintiff's  evidence  shows  that  the  de- 
fendant was  negligent  In  running  the  car  at 
a  prohibited  rate  of  speed,  and  that  the  mo- 
torman In  charge  of  the  car  was  negligent  in 
falling  to  make  any  effort  to  check  or  stop 
tbe  car  to  avoid  the  collision,  the  plaintiff 
was  guilty  of  such  contributory  or  concurring 
negligence  as  to  preclude  his  right  of  recov- 
ery. Plaintiff  testified  that  be  had  an  unob- 
structed view  of  the  car;  that  be  saw  it  from 
100  to  130  feet  to  the  west  when  he  drove 
into  Market  street;  that  he  Judged  it  was 
running  at  a  speed  of  20  miles  per  hour;  that 
be  did  not  stop,  but  drove  on  across  the 
street  in  a  walk,  keeping  the  same  distance 
(about  16  or  18  feet)  from  the  carriage  in 
front  that  he  had  maintained  before  reaching 
Market  street;  that  he  thought  he  bad  plenty 
of  time  to  cross  before  the  car  came;  that 
be  saw  the  car  all  tbe  time,  but  he  did  not 
whip  up  his  horses  until  the  car  was  within 
40  or  50  feet  of  him,  running  at  a  speed  of 
20  miles  per  hour.  There  was  nothing  to 
prevent  plaintiff  from  stopping  until  tbe  car 
passed;  nothing  to  prevent  him  from  cross- 
ing in  safety  if  he  had  whipped  up  his  horses 
when  he  first  drove  on  the  track.  With  this 
situation  before  him,  he  took  his  chance  of 
beating  tbe  car  past  the  point  of  danger;  and 
this  he  might  have  done,  had  he  been  more 
diligent  in  accelerating  tbe  speed  of  his  team. 
The  danger  of  crossing  the  street  in  the  cir- 
cumstances detailed  by  the  plaintiff,  was 
known  to  him.  He  was  an  experienced  car- 
riage driver;  was  familiar  with  tbe  running 
of  street  cars.  Tbe  danger  was  apparent 
and  imminent,  yet  in  the  face  of  this  danger, 
be  took  the  chance  of  crossing  before  the  car 
arrived,  and  assumed  the  risk,  and  must  be 
held  to  have  contributed  to  the  accident 
which  caused  bis  injury.  His  negligence 
was  contemporaneous  with  the  alleged  negli- 
gence of  defendant's  servants,  and  the  catas- 
trophe was  the  result  of  the  concurring  or 
mutual  acts  of  the  plaintiff  and  of  the  de- 
fendant's servants.  When  an  injury  is  thus 
shown  to  be  the  result  of  mutual  or  concur- 
ring negligence,  the  law  Is  well  settled  that 
tbe  plaintiff  cannot  recover.  Boyd  v.  Rail- 
way, 105  Mo.  871,  16  S.  W.  909;  Watson  v. 
Railway,  133  Mo.  246.  34  S.  W.  673;  Mc- 
Mauamee  v.  Railway,  135  Mo.  440,  37  S.  W. 
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119;  Krels  v.  RaUway,  148  Mo.  321.  49  S.  W. 
877;  Peterson  v.  Railway,  156  Mo.  552,  67 
S.  W.  709;  Holwerson  v.  Railway,  157  Mo. 
216,  67  S.  W.  770,  50  L.  B.  A.  850,  80  Am. 
St  Rep.  625;  McCarty  y.  Rood  Hotel  Co., 
144  Mo.,  loc.  Clt.  402,  403,  46  S.  W.  172; 
Kellny  v.  Railway,  101  Mo.,  loc.  cit.  77,  13 
S.  W.  806,  8  L.  R.  A.  783;  Tanner  v.  Rail- 
way, 161  Mo.  497,  61  S.  W.  82G;  Conrad 
Grocer  Co.  t.  Railroad,  89  Mo.  App.  534; 
Gabagan  y.  Railroad  (N.  H.)  55  L.  R.  A.  426, 
and  note. 

2.  It  Is  contended  by  respondent  that  plain- 
tiff bad  a  rlgbt  to  assume  that  defendant's 
seryants  In  cbarge  of  the  car  would  obey 
the  ordinance,  In  regard  to  Its  speed,  and 
that,  had  they  done  so,  the  catastrophe  would 
not  have  occurred;  citing  Hutchinson  v.  Rail- 
way, 161  Mo.,  loc  dt  254,  61  S.  W.  635,  852, 
84  Am.  St  Rep.  710.  In  the  Hutchinson 
Case  the  deceased  saw  in  the  nighttime  only 
the  headlight  of  the  approaching  train,  and 
did  not  and  could  not,  from  what  she  saw, 
form  any  idea  of  the  speed  at  which  the 
train  was  approaching.  In  the  case  at  bar 
the  plaintiff  saw  the  car  in  broad  daylight, 
saw  the  speed  at  which  it  was  approaching, 
and  estimated  that  speed  at  20  miles  an  hour. 
It  would  be  absurd  to  say  that  he  had  a 
right  to  rely  upon  that  which  be  knew  was 
not  a  fact  As  a  general  proposition,  one  in 
the  lawful  regulation  of  his  own  conduct 
has  the  right  to  assume  that  all  others  will 
observe  the  law  as  to  him  and  as  to  his 
movements,  but  when  he  sees  and  knows 
that  his  movements,  if  continued,  will  bring 
him  Into  collision  with  a  force  unlawfully  op- 
erated by  another,  and  that  Injury  will  prob- 
ably result,  he  can  no  longer  act  upon  the 
assumption,  but  must  regulate  his  conduct 
as  the  law  of  common  prudence  enjoins.  He 
can  only  act  on  the  assumption  when  he 
knows  no  better.  Weller  v.  Railway,  120 
Mo.  652,  23  S.  W.  1061,  26  S.  W.  !532;  Sul- 
livan v.  Railway,  117  Mo.  239,  23  S.  W.  149; 
Hutchinson  v.  Railway,  161  Mo.  257,  61  S.  W. 
636.  852,  84  Am.  St  Rep.  710. 

3.  An  Instruction  was  given  plaintiff  incor- 
porating the  vigilant  watch  ordinance.  The 
writer  expressed  his  Individual  views  in  re- 
spect to  such  an  Instruction  In  the  recent 
case  of  Gebhardt  v.  Railway,  71  S.  W.  448, 
and  does  not  care  to  repeat  them  here.  He 
Is,  however,  persuaded  that  there  can  be  no 
harmony  of  decisions  In  respect  to  the  ques- 
tion of  negligence  and  contributory  negli- 
gence in  personal  injury  cases  against  tho 
street  railway  companies  of  the  city  of  St 
Louis  until  it  is  authoritatively  decided  that 
the  vigilant  watch  ordinance  Is  but  declar.i- 
tory  of  the  common-law  rule  in  regard  to 
negligence.    But  whatever  else  may  be  said 


In  respect  to  the  multiplicity  of  conflicting 
decisions  on  the  ordinance,  not  one  can    be 
found  that  holds  that  the  ordinance  abollslies 
the    common-law    doctrine    of    contributory 
negligence.    The  law   is  that   the   traveling 
public  and  the  street  cars  both  have  a  right 
to  the  use  of  the  streets,  but  it  seems  to  us 
that  the  companies  have  the  right  of  Tvay 
over   their   tracks.    The   Supreme   Court    of 
California,  in  Bailey  v.  Railroad,  42  Pac.,  loc. 
cit  916,  917,  in  respect  to  this  matter,  used 
the  following  language:    "It  is  the  duty  of 
the  citizen,   whether  on  foot  or  In  vehicles, 
to   give   unobstructed   passage   to  the   cars. 
This  results  from  two  reasons:    (1)  That  the 
car  cannot  turn  out  or  leave  the  track,  while 
the  vehicle  or  passenger  can.     (2)  These  com- 
panies are  chartered,  nominally  at  least,  for 
the  convenience  of  the  public    Their  duties 
to  that  public  require  them  to  move  with 
regularity  and  with  all  reasonable  celerity. 
Manifestly,   this  cannot  be  accomplished  if 
they  must  pause  or  give  way  to  every  foot 
passenger  or  vehicle  whose  convenience  or 
pleasure  may  prompt  an  obstruction  of  the 
way.    The  latter  can  cross  and  pass   else- 
where.   The  former  cannot    The  duties  of 
the  car  companies  and  of  the  public  are  each 
enhanced  by   the  peculiar  conditions.     The 
former  must  see  to  it  that  their  servants  are 
on  the  alert,  not  only  at  street  crossings,  but 
everywhere  upon  the  tracks,  to  see  that  citi- 
zens  are  not  run  down  and  injured.     The 
citizen,  if  upon  the  track,  must  leave  it  when 
the  car  approaches.    If  about  to  cross  It  he 
must  use  his  senses  of  sight  and  bearing  be- 
fore   stepping    on    the    track,    to    ascertain 
whether  a  car  is  approaching,  and.  In  the  at>- 
sence  of  some  well-known  custom  or  regula- 
tion at  crossings  which  renders  such  a  pre- 
caution on  his  part  unnecessary,  he  is  guilty 
of  negligence  If  he  falls  to  look  before  be 
passes  upon  the  track;    and  if  all  the  facts 
plainly  and  inevitably  point  to  such  negli- 
gence,   leaving   no   room   for   argument   or 
doubt  it  is  negUgence,  in  law."    This  opinion 
Is  in  barmony  with  the  best-considered  cases 
of  our  appellate  courts,  and  is  a  very  clear 
exposition  of  the  law  In  respect  to  the  re- 
ciprocal rights  of  the  public  and  the  street 
car  companies  to  the  use  of  the  streets  in  a 
populous  city,  and,  to  my  mind,  shows  the 
utter  fallacy  of  the  contention  that  the  vigi- 
lant watch  ordinance,  rightfully  construed, 
requires  a  higher  degree  of  care  on  the  part 
of  companies  operating  street  cars  than  does 
the  common  law. 

By  his  own  evidence  the  plaintiff  convicted 
himself  of  contributory  negligence,  which, 
under  the  law,  precludes  bis  right  to  recover, 
wherefore  the  Judgment  is  reversed.  All  con- 
cur. 
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CITI  OF  GBORGETOWN  t.  COMMON- 
WEALTH. 

(Court  of  Appeals  of  Kentucky.    April  29, 
1903.) 

MUNICIPAL  CORPORATION-PAn.rRB  TO  ABATB 
NUISANCB— CRIMINAL  LIABILITY. 
1.  A  municipal  corporation  is  not  liable  to  in- 
dictmeut  and  fine  for  permitting  a  buisance,  to 
which  it  has  not  contributed,  to  continue  on 
private  property  within  its  limits,  though  it  has 
passed  ordmances  punishing  the  maintenance 
of  nuisances,  aud  possesses  power  to  abate 
them;  its  functions  in  this  regard  being  ex- 
ercised merely  as  an  agency  of  the  state,  and 
not  for  its  own  peculiar  purposes. 

Appeal  from  Clrctilt  Court,  Scott  County. 

"To  be  officially  reported." 

The  city  of  Georgetown  was  convicted  of 
permitting  a  nuisance  within  Its  limits,  and 
appeals.     Reversed. 

W.  8.  Kelly,  for  appellant.  CUfton  J. 
Pratt  and  M.  B.  Todd,  for  the  Common- 
wealth. 

NUNN,  J.  At  the  May  term,  1902,  of  the 
Scott  circuit  court,  an  Indictment  was  re- 
turned against  appellant,  a  city  of  the  fourth 
class,  In  the  usual  and  proper  form,  char- 
ging, in  substance,  that  it  did  unlawfully 
suffer  and  permit  in  an  open  gutter,  drain, 
and  sewer  between  the  gas  plant  and  "Big 
Spring  Branch,"  two  points  within  the  limits 
of  the  city,  all  sorts  of  filth,  excrement, 
vegetable  and  animal  matter,  refuse  and 
waste  from  the  gas  plant,  and  the  ordinary 
sewerage  of  the  community  in,  through,  and 
along  the  open  gutter,  drain,  and  sewer  to 
flow  therein,  and  to  remain  rotting  and  fes- 
tering, and  giving  forth  and  emitting  noxious 
ai)d  poisonous  gases,  charging  and  burden- 
ing the  atmosphere  with  dangerous  and  of- 
fensive odors,  and  disturbing  the  comfort  of 
all  good  people,  etc.  On  the  plea  of  not 
guilty  the  evidence  showed,  in  substance,  the 
following  facts:  That  there  was  a  natural 
drain  running  from  the  gas  plant  to  "Big 
Spring  Branch,"  the  drain  passing  along 
through  the  city,  and  into  this  drain  the 
waste  from  the  gas  plant  was  permitted  to 
flow,  likewise  the  filth  from  privies  on  pri- 
vate property  along  this  drain,  and  especially 
during  the  dry  seasons  of  the  year,  when 
water  was  not  flowing  In  this  drain,  it  be- 
came very  obnoxious  and  otFensive  to  the 
smell  and  was  in  fact  a  nuisance.  The  gas 
plant  was  not  owned  or  operated  by  the  city. 
It  was  shown  by  the  record  that  the  city 
council  had  passed  ordinances  making  It  an 
offense,  and  fixing  the  penalties  therefor,  for 
causing,  maintaining,  or  permitting  In  the 
city  limits  noxious  or  unhealthy  matter  In 
such  a  drain  or  In  any  place  within  the  city. 
The  trial  resulted  in  a  verdict  against  the 
appellant  for  $4S0,  and,  the  court  refusing  to 
set  aside  the  verdict  and  grant  a  new  trial, 
tbe  case  Is  here  on  appeal. 

If  the  corporation,  the  appellant.  Is  liable 
to  be  indicted  and  fined  for  such  an  offense 


as  proven  in  this  case,  then  the  Judgment 
ought  to  stand.  The  only  question  to  be  de- 
termined is  whether  or  not  it  Is  liable.  As 
this  Is  an  important  question  to  the  state  and 
all  the  cities  and  towns  in  the  state,  we 
have  taken  great  pains  to  examine  all  tbe 
authorities  touching  the  subject  within  our 
reach.  This  direct  question,  so  far  as  we 
have  been  able  to  find,  has  never  been  be- 
fore this  court  before;  that  is,  as  to  whether 
or  not  a  municipal  corporation  can  be  indict- 
ed and  fined  for  its  failure  to  cause  the 
abatement  of  a  nuisance,  or  cause  the  pun- 
ishment of  the  Individuals  creating  and  suf- 
fering the  same  on  their  private  property. 
There  Is  no  pretense  that  the  city  or  its 
ofiicials  created  or  caused  the  nuisance,  or 
that  It  exists  on  any  property  belonging  to 
or  under  the  control  of  tbe  appellant,  except 
the  ordinary  police  control  as  the  agent  of 
the  state.  In  tbe  case  of  J)udley  v.  The 
City  of  Flemingsburg  (Ky.)  72  S.  W.  327, 
the  court  said:  "There  are  two  general  prin- 
ciples underlying  the  administration  of  gov- 
ernment of  municipal  corporations.  The  one 
Is  that  a  municipal  corporation,  in  the  preser- 
vation of  peace,  maintenance  of  good  order, 
and  enforcement  of  the  laws  for  the  safety  of 
the  public,  possesses  governmental  functions 
and  represents  the  state.  The  other  is  where 
tbe  municipal  corporation  exercises  those 
powers  and  privileges  conferred  for  private, 
local,  or  merely  corporate  purposes  peculiarly 
for  the  benefit  of  the  corporation.  Under  the 
former  the  city  Is  not  liable  for  malfeasance, 
misfeasance,  or  nonfeasance  of  Its  officers. 
Under  the  latter  It  la"  This  prosecution  is 
based  upon  the  theory  that  the  city  is  liable 
to  punishment  for  the  failure  of  its  officials 
to  abate  a  nuisance  and  to  prosecute  tbe  in-' 
dtvlduals  responsible  therefor.  Nuisances  are 
offenses  at  common  law,  and  the  persons 
creating  or  permitting  them  are  liable  to  In- 
dictment wherever  committed;  and  when  tbe 
state  grants  to  a  city  the  power  to  abate  or 
pass  ordinances  to  punish  persons  guilty  of 
such  offenses  this  right  Is  exercised  only  in 
aid  of  sovereignty  In  the  enforcement  of  its 
laws  for  the  comfort,  safety,  and  health  of 
the  public.  Tbe  city.  In  such  a  case,  be- 
comes a  part  of  the  sovereignty,  and  there- 
fore Is  not  liable  to  Indictment.  A  municipal 
corporation  is  not  liable  for  the  acts  of  Its 
officers  in  enforcing  or  the  failure  to  enforce 
the  criminal  or  penal  laws  of  the  common- 
wealth or  tbe  penal  ordinances  of  the  city. 
In  Taylot  v.  City  of  Owensboro  (Ky.)  32  S. 
W.  950,  the  court,  in  an  action  seeking  to 
make  the  city  liable  for  tbe  malfeasance  and 
misfeasance  of  Its  officers,  said:  "The  mu- 
nicipal corporation  In  all  these  and  the  like- 
cases  represents  the  state  or  the  public.  The- 
potice  officers  are  not  the  servants  of  the- 
corporatlon.  The  principle  of  respondeat  su- 
perior does  not  apply,  and  the  corporation  Is. 
not  liable  unless  by  virtue  of  a  statute  ex- 
pressly creating  the  liability.  The  cases  rest 
on  the  ground  that  municipalities  represent 
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the  commonwealth,  and  municipal  ofBcers, 
while  engaged  In  duties  relating  to  public 
safety  and  In  the  maintenance  of  public  or- 
der, are  the  servants  of  the  commonwealth" — 
and  refers  to  Dillon  on  Municipal  Corpora- 
tlone,  SI  974,  975;  Pollock's  Adm'r  v.  City  of 
Louisville,  13  Bush,  221,  26  Am.  Rep.  260; 
Jolly's  Adm'z  v.  Hawesviile,  89  Ky.  279,  12 
S.  W.  813;  and  Prather  v.  Lexington,  13  B. 
Mon.  559,  56  Am.  Dec.  585.  The  case  of 
State  V.  Town  of  Burlington,  36  Vt.  524,  was 
where  the  city  was  Indicted  for  suffering  and 
permitting  a  nuisance  wherein  the  slop  and 
waste  water  from  the  premises  of  several 
Individuals  was  conducted  into  a  ditch,  from 
which  offensive  and  unwholesome  odors 
arose,  offensive  to  the  inhabitants  living  on 
the  street.  The  court,  after  discussing  the 
liability  of  the  city  upon  statutory  questions, 
decided  the  case  upon  broader  principles,  and 
said:  "But  we. are  also  of  opinion  that  the 
removal  or  abatement  of  nuisances  erected 
or  created  by  private  persons  cannot  be  con- 
aidered  as  a  corporate  duty  Imposed  by  law 
upon  towns.  •  •  •  This  cannot  be  con- 
sidered as  creating  a  corporate  duty  on  the 
town,  unless  we  can  assume  that  all  and 
every  duty  which  by  general  laws  Is  de- 
volved upon  officers  elected  by  the  town  is 
a  corporate  duty,  and  that  the  failure  of 
every  town  officer  to  perform  his  official  duty 
subjects  the  town  to  suit  or  indictment  if 
the  consequence  is  injurious  either  to  any 
individual  or  to  the  community  generally. 
But  no  such  principle  has  ever  been  under- 
stood to  prevail,  except  where  the  liability 
was  created  by  statute.  •  •  •  The  gen- 
eral supervision  of  the  business  affairs  and 
concerns  of  towns  is  given  to  selectmen,  and 
in  the  performance  of  such  duties  they  are 
the  agent  of  the  town,  and  they  may  bind 
the  town  by  their  acts,  and  the  town  be 
liable  for  their  acts.  In  much  the  same  man- 
ner and  upon  the  same  principles  that  ob- 
tain between  ordinary  principals  and  agents. 
But  when  the  Legislature  by  general  laws 
devolve  certain  duties  relative  to  the  general 
police  upon  selectmen,  they  do  not  become 
corporate  duties  and  obligations  of  the  town, 
any  more  than  such  duties  required  to  be 
performed  by  constables,  grand  Jurors,  or 
justices  of  the  peace.  If  there  is  any  lia- 
bility to  individuals  or  to  the  public  grow- 
ing out  of  their  failure  to  perform  such  du- 
ties, 'It  is  upon  the  officers,  and  not  upon  the 
town."  Cities  are  liable  for  the  malfeasance 
of  their  officials  in  matters  peculiarly  per- 
taining to  their  benefit  and  advantage,  but 
not  for  their  failure  to  enforce  or  for  nonen- 
forcement  of  the  criminal  and  penal  laws  of 
the  sovereignty.  Upon  this  principle  the 
town  of  Marlon  was  made  liable  to  McOraw. 
The  town  Imprisoned  him  for  the  failure  to 
pay  a  license  fee,  unconstitutionally  impos- 
ed, for  the  peddling  of  spectacles  In  the  town. 
The  court,  in  substance,  said  that  the  license 
fee  was  for  the  sole  benefit  of  the  town,  and 
McGraw   had   not   committed   any   offense 


against  the  criminal  or  penal  lawv  of  the 
state,  and  therefore  the  officials  of  the  town 
were  not  is  that  matter  acting  as  agents  of 
and  in  aid  of  the  state  in  the  enforcement 
of  her  laws,  but  were  acting  as  the  agents 
for  the  town,  and  solely  for  Its  pecuniary 
benefit  McGraw  v.  Town  of  Marlon  (Ky.) 
34  S.  W.  18. 

Council  cite,  as  sustaining  the  judgment  of 
the  lower  court,  Dillon  on  Municipal  Cor.  { 
933;  A.  &  E.  Enc.  of  Law,  vol.  20  (2d  Ed.) 
1209-81;  Hammar  v.  City  of  Ctovington,  3 
Mete.  494;  Commonwealth  v.  Trustees  of 
Hopkinsville,  7  B.  Mon.  38;  Bragg  v.  City 
of  Bangor,  51  Me.  632;  State  v.  Barksdale,  5 
Humph.  (Tenn.)  154;  Mayor,  etc,  of  Town  of 
Chattanooga  T.  State,  5  Sneed  (Tenn.)  578; 
and  Selfrled  v.  Hays,  81  Ky.  877,  80  Am. 
Rep.  167. 

Dillon  on  Municipal  Corporations.  S  933.  Is 
as  follows:  "Neglect  of  duty  in  respect  of 
repair  of  streets,  etc  In  Tennessee  a  mu- 
nicipal corporation  is  considered  liable,  upon 
the  general  principles  of  common  law,  to  in- 
dictment for  neglecting  its  duty  to  keep  its 
streets  In  reasonable  repair,  and  it  is  no  de- 
fense that  the  street  is  little  used,  and  is  in 
a.  remote  part  of  the  town.  And  the  mayor 
and  aldermen  may  also  be  personally  indict- 
ed for  like  neglect  of  duty.  So  in  the  same 
state  It  Is  held,  upon  the  general  principles 
of  the  law,  that  If  a  municipal  corporation 
has  power  by  its  charter  to  pass  such  or- 
dinances as  may  be  necessary  to  preserve 
the  health  of  the  town  and  to  prevent  and  to 
remove  nuisances,'  It  Is  Its  positiye  doty  to 
exercise  this  power,  and  that  for  a  neglect 
of  this  public  duty  it  or  its  officers  are  lia- 
ble to  an  Indictment  An  indictment  against 
the  mayor  and  aldermen  was  accordingly 
sustained  for  permitting  a  slaughterhouse  to 
be  kept  upon  the  private  property  of  the 
citizen  or  the  town,  to  the  annoyance  of  the 
inhabitants  and  the  endangering  of  the  pub- 
lic health;  the  court  remarking  that  'an  in- 
dictment against  the  corporation  is  the  prop- 
er mode  of  redress  by  the  public  for  a  griev- 
ance of  this  nature.'  In  Vermont  a  town  is 
liable  to  an  .indictment  as  at  common  law 
for  not  erecting  a  bridge  pursuant  to  an  or- 
der from  a  competent  tribunal.  In  Maine 
towns  charged  with  the  maintenance  of  pub- 
lic highways  are  by  statute  indicted  for  fail- 
ing to  discharge  their  duty  in  this  respect, 
and  the  general  principle  is  asserted  in  such 
cases  that,  where  the  town  is  civilly  liable  in 
damages,  it  may  be  Indicted."  It  will  be  no- 
ticed that  the  part  of  this  section  which  re- 
fers to  making  corporations  criminally  liable 
for  the  failure  to  abate  or  permitting  nui- 
sances on  private  property  refers  solely  to 
authorities  in  the  state  of  Tennessee  in  sup- 
port thereof.  The  authorities  referred  to  are 
State  T.  Shelbyville,  4  Sneed,  176,  Hill  v. 
State,  Id.  448,  and  McGroweli  v.  Bristol.  5 
Lea,  685.  The  case  of  State  t.  Shelbyville 
was  where  an  indictment  was  against  the 
mayor  and  aldermen  of  the  town  for  permit- 
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ting  a  public  nuisance,  to  wit,  a  slaughter- 
house, to  be  kept  by  a  private  citizen  in  the 
town,  alleged  to  be  a  nuisance,  and  for  their 
failure  to  abate  or  suppress  it.  The  court 
said  that  they  were  liable,  and  the  conrt  stat- 
ed in  that  opinion  that  the  corporation  was 
also  liable  to  indictment.  This  was  mere 
dictum,  and  the  court  did  not  cite  any  au- 
thority to  support  the  statement.  In  the 
case  of  Hill  V.  State  the  mayor  and  aldermen 
of  an  Incorporated  town  were  indicted  and 
punished  'Individually  for  their  failure  to  keep 
In  repair  the  public  streets  of  the  town.  The 
court  sustained  the  Judgment  of  the  court  be- 
low. It  win  be  seen  that  this  case  Is  not  in 
point,  because  it  has  reference  to  the  public 
streets  of  the  town.  The  case  of  McCrowell 
T.  Bristol  was  where  McCrowell  sued  the 
mayor  and  aldermen  of  the  town  of  Bristol, 
alleging  that  they  had  aided  in  establishing 
a  nuisance,  to  wit,  a  saloon,  on  property  ad- 
joining his  dwelling,  and  suffered  and  per- 
mitted drunken  and  boisterous  persons  to  as- 
semble, congregate,  and  remain  there,  to  his 
annoyance  and  damage.  The  court  in  that 
case  said  that  he  could  not  recover. 

A.  &  B.  Enc.  of  Law  (2d  Ed.)  vol.  20,  page 
1209,  is  as  follows:  "A  municipal  corpora- 
tion Is  liable  for  the  creation  or  maintenance 
of  a  nuisance  whereby  an  individual  sustains 
■pedal  injury.  And  a  city  is  also  liable  If 
it  licenses  the  creation  or  maintenance  of  a 
nuisance  by  third  persons.  But  though  cities 
have,  as  a  mie,  the  power  to  abate  nuisances, 
and  it  Is  their  duty  to  abate  them,  yet,  there 
is  no  liability  in  damages  for  a  failure  to 
exercise  the  power  of  abatement.  But  a  mu- 
nicipal corporation  has  been  held  liable  to 
Indictment  for  a  dereliction  of  duty  in  such 
respect  If  a  city,  having  power  to  prevent 
and  remove  nuisances,  invades  and  tres- 
passes upon  the  rights  of  an  Individual  in 
undertaking'  to  exercise  such  power,  it  Is  lia- 
ble in  damages  therefor."  The  author,  in 
the  use  of  this  language,  "But  a  municipal 
corporation  has  been  held  liable  to  indictment 
for  a  dereliction  of  duty  in  such  respect,"  re- 
fers only  to  the  case  of  State  v.  ShelbyviUe, 
4  Sneed,  176,  to  uphold  it  Again,  in  same 
book,  page  1281,  this  language  is  found: 
"Where  duties  of  a  public  nature  are  im- 
posed upon  municipal  corporations,  such  cor- 
IMrations  are  liable  to  indictment  if  they  fail 
to  discharge  those  duties  according  to  law;" 
and  refers,  as  authorities  to  sustain  it,  to  the 
Tennessee  cases  above  referred  to.  '  Also  the 
cases  of  Richardson  v.  Boston,  24  How.  (U. 
8.)  188,  16  L.  Ed.  625;  Hammar  v.  Coving- 
ton, S  Mete.  (Ky.)  494;  Bragg  v.  Bangor,  51 
Me.  532;  Commonwealth  v.  New  Bedford 
Bridge,  2  Gray,  339;  and  State  v.  Canter- 
bury, 28  N.  H.  195. 

We  have  already  discussed  the  Tennessee 
cases  referred  to. 

The  case  of  Richardson  v.  Boston  was 
■where  the  plaintiff,  Ricbardson,  was  the 
owner  of  two  wharves  running  from  high  to 
low  wat»  mark.    The  city  owned  a  strip  of 


ground  SO  feet  wide  between  the  two 
wharves.  The  plaintifF  sued  the  city  for 
creating  and  maintaining  a  nuisance  upop  its 
property.  The  statement  of  the  case  shows 
that  it  has  no  application  to  the  case  in- 
volved here.  The  case  of  EUimmar  v.  Cov- 
ington was  where  the  court  said  that  Individ- 
uals whose  property  was  about  to  be  destroy- 
ed by  the  giving  away  of  a  street  of  a  dty 
had  the  right  to  a  writ  of  mandamus  against 
the  council  to  compel  thenl  to  have  the  street 
repaired.  The  case  of  Bragg  v.  Bangor  was 
where  the  court  said,  "Towns  may  be  Indict- 
ed and  fined  for  allowing  their  highways  to 
become  unsafe  and  inconvenient."  The  case 
of  Commonwealth  v.  New  Bedford  Bridge 
was  where  the  proprietors  of  a  private  cor- 
poration, called  the  "New  Bedford  Bridge," 
were  indicted  for  creating  and  maintaining 
a  nuisance  in  the  manner  of  erection  and 
maintenance  of  its  bridge.  The  case  of 
State  V.  Canterbury  was  where  the  town 
was  made  liable  to  indictment  for  not  build- 
ing and  repairing  bridges  as  parts  of  the 
highway  in  which  they  are  situated.  The 
case  of  Commonwealth  v.  Trustees  of  Hop- 
klnsvllle,  7  B.  Mon.  38,  was  where  the  trus- 
tees of  the  town  were  indicted  for  their  fail- 
ure to  keep  the  streets  clean.  The  case  of 
Selfrled  v.  Hays,  etc.,  81  Ky.  877,  60  Am. 
Rep.  167,  was  where  Seifried  was  running  a 
slaughterhouse  on  his  own  property,  and  the 
appellees  sought  an  injunction  restraining 
him  from  continuing  the  nuisance,  and  the 
court  enjoined  and  restrained  him  from  keep- 
ing dead  animals,  or  any  parts  of  dead  ani- 
mals, on  his  premises  in  such  manner  as 
would  cause  the  offensive  odor  and  stench 
complained  of.  And  In  the  opinion  the  court 
remarked  that  an  Indictment  against  the  ap- 
pellsuit  would  have  been  the  proper  remedy. 
It  win  appear  from  the  statement  of  all  the 
cases  referred  to  that  they  have  no  applica- 
tion to  the  question  before  us. 

We  have  found  two  cases  decided  by  the 
superior  court  of  this  state  which  are  ap- 
parently In  conflict  with  the  views  herein 
expressed  by  this  court.  One  case  is  The 
City  of  Paris  v.  Commonwealth  (opinion  by 
Judge  Richards)  4  Ky.  Law  Rep.  690.  After 
announcing  the  true  doctrine,  he  uses  this 
language:  "But  whenever  the  ministerial 
powers  or  duties  of  municipal  corporations 
are  involved,  they  stand  before  the  criminal 
law  upon  the  same  footing  with  all  other 
corporations.  To  this  class  belongs  the  duty 
to  abate  public  nuisances."  He  then  refers 
to  the  case  of  State  v.  Sbelbyvllle,  4  Sneed, 
177,  supra,  as  the  only  authority  to  sustain 
such  a  proposition.  The  other  case  is  Com- 
monwealth V.  The  City  of  Paducah,  opinion 
by  Judge  Ward,  6  Ky.  Law  Rep.  292.  We 
have  examined  the  manuscript  opinion  in  this 
case,  and  find  that  be  refers  to,  as  authority, 
only  Morawetz  on  Private  Corporations,  I 
94,  Dillon  on  Municipal  CTorporationB,  |  033, 
and  Angell  &  Ames  on  Corporations,  ||  894- 
6.    We  have  in  this  opinion  quoted  and  dls- 
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Morawetz  and  Angell  &  Ames  on  Corpora- 
tions, and  And  that  they  have  reference  alone 
to  priyate  corporationB,  and  have  no  applica- 
tion to  this  case. 

We  have  been  nnable  to  find  any  antfaorlty 
In  any  state  sustaining  the  contention  of  the 
commonwealth,  except  the  case  of  State  v. 
ShelbyvUle,  4  Sneed,  176,  above  referred  to. 
Wherefore  the  case  Is  reversed,  and  the  canse 
remanded  for  farther  proceedings  consistent 
herewith. 


BUTTON  V.  GAST  et  al. 

(Court  of  Appeals  of  Kentucky.   April  29, 

1903.) 

MUNICIPAL  CORPORATIONS— SPECIAL  ASSESS- 
MENT—REVIEW— NECESSITY  OP  PRBJUDIOB— 
SUIT  TO  ENFORCE— FILING  OP  PLANS  AND 
SPECIP1CA.TI0NS— SUFFICIENCY  OP  ALLEGA- 
TIONS. 

1.  A  street  or  alley  assessment  will  not  be 
di8turl>ed  unless  It  afflrmatively  appears  that 
under  a  proper  method  the  defendant  would  he 
charged  materially  less. 

2.  Where  a  petition  in  a  suit  to  enforce  a 
special  assessment  alleges  newspaper  advertise- 
ments for  bids  according  to  the  plans  and  speci- 
fications on  file  with  the  board  of  public  works, 
and  the  ordinance  filed  with  the  petition  shows 
that  at  its  passage,  which  was  prior  to  the  let- 
ting of  the  contract,  the  plans  and  specifica- 
tions were  so  filed,  it  sufficiently  appears,  in 
view  of  the  presumption  of  the  discharge  of 
otllcial  duty,  that  the  plans  and  specifications 
n-ere  on  file  before  the  contract  was  let 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Division. 

"Not  to  be  ofiSclally  reported." 

Action  by  J.  Oast  and  others  against  A. 
Button.  .  Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Aflanned. 

Wm.  Furlong,  for  appellant  Lane  &  Har- 
rison, for  appellees. 

NUNN,  J.  This  Is  an  action  to  enforce 
apportionment  liens  for  the  original  construc- 
tion of  an  alley  In  the  city  of  Louisville,  run- 
ning from  BrandelB  avenue  sonth  1,376  feet, 
and  lying  between  old  Third  street,  now  call- 
ed "Park  Place,"  and  Fourth  street  and 
Fourth  street  extended.  The  description  of 
the  property,  as  given  In  the  petition  and  the 
ordinance  filed  with  it,  shows  that  the  terri- 
tory contiguous  to  the  alley  is  not  defined  Into 
squares  by  principal  public  streets,  and  the 
answer,  In  the  following  language,  admits 
this  to  be  true:  "The  defendant  says  that 
the  territory  contiguous  to  this  alley,  and  on 
each  side  thereof,  is  not  now,  and  never 
was,  defined  Into  squares."  It  is  shown  by 
the  record  that  this  alleyway  has  been  im- 
proved by  original  construction,  by  ordinance 
and  contract  aijproved  by  the  city  council; 
that  the  Improvement  had  been  inspected  and 
received;  that  the  cost  had  been  apportioned 
among  the  respective  owners  of  property 
within  the  limits  subject  to  assessment;  and 
that  tlie  notice  required  to  be  published  In  the 
newspapers  had  been  properly  given. 
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Iiroving  or  constructing  a  street  or  alley  will 
not  be  disturbed  unless  It  afflrmatively  ap- 
pears that  under  a  different  and  proper  meth- 
od of  assessment  the  defendant  would  be  char- 
ged materially  less,  and  that  the  apportion- 
ment as  made  by  the  dty  would  be  prejudi- 
cial to  bis  interest  And  It  is  impossible 
from  tills  record  to  tell  what  effect  on  the 
defendant  a  change  In  the  manner  of  assess- 
ment would  have.  The  indications  are  that 
the  change  in  manner  of  assessment  sought 
by  him  would  very  materially  Increase  the 
cost  to  him  in  making  the  improvement.  In 
the  case  of  Barrett  t.  Falls  Oity  Artificial 
Stoae  Co.,  52  S.  W.  047,  this  court  In  dis- 
cussing this  question,  said:  "In  order  to  raise 
this  question,  appellant  should  have  pleaded 
and  proved  the  facts  showing  tliat  a  wrong 
basis  of  apportionment  was  followed,  and  that . 
under  the  proper  method  they  would  be  re- 
quired to  pay  less  than  under  the  methods 
adopted."  Also  see  McHenry  v.  Selvage,  90 
Ky.  235,  85  S.  W.  645,  In  which  the  court 
said:  "It  appears  that  the  method  of  appor- 
tionment was  based  on  the  assumption  that 
the  contiguous  property  was  not  divided  into 
squares  by  principal  streets,  and  it  is  the 
appellant's  contention  that  tlie  property  was 
In  fact  so  divided,  and  that  therefore  the 
method  applied  was  erroneous.  While  the 
record  does  not  show  clearly  the  situation  of 
the  property  In  this  respect  the  exhibits, 
maps,  etc.,  seem  to  show  no  such  division  Into 
squares;  but  it  It  were  otherwise,  it  does  not 
appear  that  under  a  different  method  of  ap- 
portionment, the  appellant  would  be  required 
to  pay  less  than  under  the  method  adopted." 

The  appellant  also  contends  that  the  peti- 
tion fails  to  show  that  the  plans  and  spedfl- 
cations  of  the  work  were  filed  with  the  board 
of  public  works  before  the  letting  of  the  con- 
tract The  petition  does  show  that  the  news- 
papers advertised.  In  three  Issues  each,  that 
proposals  or  bids  for  the  Improvement  of  the 
alley  according  to  the  provisions  of  the  ordi- 
nance and  the  plans  and  specifications  for 
the  work  were  on  file  in  the  office  of  the 
board  of  public  works;  and  the  ordinance 
passed  by  the  council  with  reference  thereto 
shows  that  the  plans  and  specificatlonB  were 
on  file  with  the  board  of  public  works  at 
the  time  of  the  passing  of  the  ordinance, 
and  before  the  letting  of  the  contract  While 
these  allegations  are  possibly  not  spedflc 
enough,  yet  this  court  has  decided  in  several 
cases  that  the  law  presumes  that  the  officers 
performed  their  duty  in  this  resiiect  In  the 
case  of  Henning,  etc,  v.  Stengel  and  Blckel, 
66  S.  W.  41,  67  S.  W.  Qi,  In  discussing  this 
subject,  the  court  said:  "The  law  presume* 
the  officers  did  their  duty,  and,  if  they  failed 
to  do  it  in  this  case,'  positive  proof  of  it 
could  have  been  made.  The  presumption  of 
regularity  Is  not  overthrown  by  the  evi- 
dence." 

We  have  been  unable  to  find  any  prejn- 
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Is  afilrmed. 


HOFF  T.  HAHN. 

(Conit  of  Appeals  of  Keutnck;r. 
1908.) 


April  28, 


MASTER  AND  SERVANT— INJURIES  TO  THIRD 
PARTIBS-LIABILITT  OF  MASTER. 
1.  PlaiutiS,  five  years  of  age,  ran  ont  into 
the  street  to  a  car  track,  returned,  and  started 
out  again.  When  be  was  four  or  five  feet 
from  the  cnrb,  be  was  struclc  and  linoclied 
down  by  a  horse  driven  by  defendant's  serv- 
ant, which  was  moving  at  a  slow  trot.  The 
wheels  of  the  wagon  were  not  more  than  two  or 
three  feet  from  the  curb,  and  no  negligence  on 
the  driver's  part  was  shown.  Held,  defendant 
was  not  liable. 

Appeal  from  Circnlt  Conrt,  Campbell  Cotin- 
ty. 

"Not  to  be  offldally  reported." 

Action  by  Walter  HotF,  an  infant,  by  bis 
next  friend,  against  Jacob  Habn.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Aubrey  Barbour,  for  appellant-  8.  C.  Bai- 
ley, for  appellee. 

HOBSON,  J.  Appellant,  Walter  Hoff,  an 
Infant  five  years  old,  by  bis  father  as  next 
friend,  brought  this  suit  to  recover  of  the 
defendant  for  personal  injuries  received  by 
the  child  from  being  run  over  by  a  horse 
and  wagon  belonging  to  appellee.  At  the 
concIuBlon  of  the  evidence  the  court  Instruct- 
ed the  Jury  peremptorily  to  find  for  the  de- 
fendant. The  proof  shows  that  appellee  Is  a 
butcher,  and  the  wagon  referred  to  was  driv- 
en by  his  servant  delivering  meat  to  his  cus- 
tomers. The  little  boy  was  playing  with 
some  children  In  a  lot,  and  ran  out  Into  the 
street  to  the  street  car  track.  He  then  re- 
turned In  a  run  to  the  curb,  then  turned  and 
ran  back  toward  the  street  car  track,  and, 
as  he  got  about  four  or  five  feet  from  the 
curb,  was  struck  by  the  horse  and  knocked 
down.  There  were  two  tracks  in  the  street 
of  the  street  car  company.  The  wheels  of 
the  wagon  were  not  more  than  two  or  three 
feet  from  the  cin*b.  The  horse  was  moving 
in  a  slow  trot,  and,  from  the  evidence,  there 
could  not  bave  been  much  difference  In  bis 
«peed  and  that  of  the  child  as  he  ran  out 
from  the  curb.  We  see  nothing  In  the  evi- 
dence to  indicate  that  the  driver  should  have 
anticipated  that  the  child  would  run  imme- 
diately back  Into  the  street  after  reaching 
tbe  curb;  and,  from  the  nearness  of  the 
wagon  to  the  curb.  It  Is  evident  that  tbe 
driver  was  without  power  to  avert  the  dan- 
ger after  the  little  fellow  left  the  curb  and 
started  back  Into  tbe  street  To  bold  tbe 
drivers  of  veblcles  responsible  for  accidents 
unda  such  circumstances  would  be  to  im- 
pose upon  them  more  than  ordlnarr  care, 
.anil  In  fttct  to  make  them  responsible  for  In- 


xue  uL-L-iueui  uiu  iioi  occur  ax  a  puouc  cross- 
ing. The  speed  of  tbe  wagon  was  usual,  and, 
from  the  facts  shown  by  other  witnesses 
who  saw  tbe  occurrence,  we  are  satisfied  tbe 
little  boy  ran  out  Just  In  front  of  tbe  horse, 
and  that  tbe  Injury  to  talm  was  not  due  to 
want  of  ordinary  care  on  the  part  of  tbe 
driver.  It  is  true  that  persons  driving  ve- 
hicles upon  the  street  must  keep  a  lookout 
and  use  ordinary  care  to  avoid  injury  to 
those  upon  tbe  street  It  Is  also  true  that  a 
child  five  years  old  Is  not  chargeable  with 
contributory  negligence.  But  conceding  all 
this,  to  warrant  a  recovery  there  must  be 
evidence  sufficient  to  show  negligence  on  tbe 
part  of  tbe  driver,  bringing  about  the  Injury. 
This  did  not  appear,  and  the  court  properly 
Instructed  the  Jury  to  find  for  the  defendant, 
for  the  drivers  of  vehicles  are  not  responsi- 
ble for  Inevitable  accidents. 
Judgment  afDrmed. 


B.  B.  PARK  &  CO.  V.  ORTH  et  aL 

(Court  of  Appeals  of  Kentucky.    April  22, 
190S.) 

STREET  IMPROVEMENTS— PROPERTY  SUBJECT 

TO  ASSESSMENT— ANNEXATION  OF 

PLATTED  PROPERTY. 

1.  Where  one  laid  out  land  as  an  addition  to 

a  city,  subdividing  it  by  streets,  and  recorded 

a  plat  thereof,  and  sold  lots  by  deeds  calling 

for  the  streets,  and  the  lots  are  built  on,  and 

the  streets  are  used  as   such,  and   thereafter 

the  city  annexed  such  territory,  such  streets 

thereby  become  principal   streets   of   the  city, 

within  Ky.   St  1899,   §§  2833,  2834,  limiting 

the  territory  which  may  be  assessed  for  a  street 

improvement. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Division. 

"Not  to  be  otticially  reported." 

Action  by  R.  B.  Park  &  Co.  against  Cath- 
erine Orth  and  others.  From  a  Judgment  for 
certain  defendants,  piaiutlffs  appeaL  Af- 
firmed. 

Barnett  &  Bamett,  H.  H.  Herr,  and  Chas. 
F.  Taylor,  for  appellauts.  Lane  &  Harrison, 
for  appellees;  H.  Li.  Stone,  for  appellee  city 
of  Louisville.  Helm,  Bruce  &  Helm,  for  ap- 
pellee Louisville  ft  N.  B.  Co. 

HOBSON,  J.  Appellants,  R.  B.  Park  ft  Co., 
on  July  3,  1900,  entered  hito  a  contract  with 
tbe  city  of  Louisville  to  improve  the  carriage- 
way of  Frankfort  avenue  from  tbe  former 
city  boundary  line  to  Cavewood  avenue  ex- 
tended, piursuant  to  an  ordinance  of  tbe  coun- 
cil theretofore  passed,  and,  having  completed 
tbe  work  and  received  apportionment  war- 
rants therefor,  brought  this  action  against 
the  property  owners  abutting  thereon  and  the 
city  to  recover  the  cost  of  tbe  Improvement 
The  court  held  that  the  apportionment  had 
been  made  on  the  wrong  basis,  and  directed 
a  new  apportionment  to  be  made.  He  also 
held  that  no  part  of  the  property  lying  south 
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Improvement  Tbe  petition  was  accordingly 
dlBmUsed  as  to  tbe  defendants  A.  Domlck, 
Elizabeth  Klckert,  Albert  Ernst,  R.  F.  Fow- 
ler, Josepb  F.  Smith,  Mary  Frommiller,  Jacob 
Springer,  Thomas  Lucas,  Hanna  Murpby, 
Barbara  Stem,  and  Fred  Bose.  Tbe  situa- 
tion of  this  property  Is  shown  on  tbe  fol- 
lowing map: 


S.  W.  474,  where  it  was  held  that  tbe  conn- 
cil,  in  fixing  the  territory  to  be  assessed  for 
the  cost  of  the  street  improvement,  exceeded 
Its  authority  In  crossing  a  principal  street, 
wblcb  intersected  tbe  street  Improved  at  an 
acute  angle.  The  soundness  of  that  opinion 
Is  not  assailed  by  tbe  counsel  for  appellants, 
bat  it  is  insisted  tbat  the  facts  of  this  case 
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The  ordinance  directed  the  cost  of  the  Im- 
provement to  be  assessed  against  the  prop- 
erty fronting  on  Frankfort  avenue,  and  ex- 
tending back  to  a  depth  of  195  feet  Tbe 
property  of  tbe  defendants  as  to  whom  the 
petition  was  dismissed  fronts  on  New  Main 
street  or  Clifton  avenue,  but  Is  taken  in  by  a 
line  running  parallel  with  Frankfort  avenue, 
and  lOS  feet  from  It  Other  ground  Inter- 
venes between  this  land  and  Frankfort  ave- 
nue.   In  holding  it  not  subject  to  tbe  lien. 


do  not  bring  it  within  the  rale  there  laid 
down,  because,  as  Is  urged,  neither  New 
Main  street  nor  Ollfton  avenue  Is  a  principal 
street  of  the  city. 

Some  2S  or  90  years  ago,  J.  W.  Bowles, 
who  then  owned  this  land,  laid  it  oat  as  an 
addition  to  the  city  of  Louisville;  subdividing 
It  by  New  Main  street,  Clifton  avenue,  Ver- 
non avenue,  etc.  A  plat  was  made,  which 
he  had  recorded  In  the  county  clerk's  office. 
All  tbe  lots  fronting  on  New  Ualn  street 
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Ollfton  avenue,  Tomig  avenue,  Vernon  aye- 
Due,  and  the  Utce,  were  sold  and  conveyed  bj 
deeds  calling  for  such  streets,  whicb  have 
been  continuously  used  by  the  public  as  pub- 
lic ways  under  a  Claim  of  right  for  more 
than  20  years.  Though  It  Is  not  shown  that 
the  county  authorities  accepted  these  high- 
ways, or  ever  took  control  of  them,  or  that 
the  city  has  done  so  since  the  annexation  of 
the  territory  to  the  city,  it  Is  shown  that 
when  the  annexation  was  made  the  streets 
were  in  existence  and  used  by  the  public. 
The  lots  bordering  on  them  had  been  sold 
under  the  deeds  calling  for  the  street.  The 
purchasers  had  settled  on  their  lots,  and  were 
In  use  of  their  property,  together  with  the 
street  appurtenant  thereto.  To  illustrate  the 
condition  to  which  New  Main  street  was  set- 
tled. It  la  only  necessary  to  look  at  the  map, 
and  see  how  closely  It  was  cut  up  Into  lots, 
all  of  which,' but  one  or  two,  were  built  up- 
on. When  the  property  came  Into  the  city  In 
this  condition,  these  streets  were  recognized 
by  the  assessing  ofilcer  In  describing  the 
property  for  assessment,  but  It  Is  not  shown 
that  the  city  has  in  any  other  way  accepted 
the  dedication  of  the  streets.  The  question 
to  be  decided  ia  whether  New  Main  street 
and  Clifton  avenue  are,  on  these  facts,  prin- 
cipal streets  of  the  city  of  Louisville,  within 
the  meaning  of  the  statute.  In  Elliott  on 
Roads  &  Streets,  {  117,  it  Is  said:  "Dedica- 
tion may  be  established  against  the  owner  of 
tbe  soil  by  showing  that  he  has  platted  the 
ground,  representing  the  streets  and  alleys  on 
tbe  plat,  and  has  sold  lots  with  reference  to 
It,  or  by  showing  that  he  has  adopted  a  map 
or  plat  made  by  public  officers  or  otttet  per- 
sons, or  by  showing  that  he  has  sold  lots, 
describing  them  as  bounded  by  a  street  or 
road.  Merely  laying  out  grounds,  or  merely 
platting  and  surveying  them,  without  actual- 
ly throwing  them  open  to  use,  or  actually 
selling  lots  with  reference  to  the  plat,  will 
not,  as  a  general  rule,  constitute  a  dedica- 
tion; and  even  when  lots  were  sold  with 
reference  to  an  unrecorded  plat,  showing  a 
street.  It  was  held  that  a  finding  that  there 
was  no  dedication  was  Justified,  when  it  ap- 
peared that  tbe  owner  maintained  obstruc- 
tions across  the  same,  and  told  the  purchaser 
that  it  was  a  private  way.  But  ordinarily 
the  sale  of  a  single  lot  with  reference  to  the 
plat  will  complete  the  dedication."  Again, 
In  section  153,  It  is  said:  "Where  an  amend- 
ed charter  is  accepted,  which  adds  to  the 
municipal  corporation  territory  previously 
laid  off  and  platted,  there  Is  an  implied  ac- 
ceptance of  the  streets  and  alleys  designated 
on  the  plat."  So.  In  2  Smith  on  Municipal 
Corporations,  f  1280,  the  rule  Is  thus  stated: 
"The  user  for  a  considerable  period  of  prop- 
erty as  a  public  highway  creates  a  presump- 
tion of  its  being  a  public  street.    While  fbert 


la  a  distinction  between  a  public  road  and  a 
public  street,  yet,  when  property  over  which 
a  road  Is  located  is  annexed  ^to  a  municipal- 
ity, the  road  becomes  a  street;  and,  wtille  tbe 
purposes  and  uses  are  the  same,  the  regula- 
tion and  control  will  be  different"  See,  also, 
to  same  effect,  2  Dillon  on  Municipal  Corpo- 
rations (3d  Ed.)  8  632;  Eastern  Cemetery  v. 
LoulsviUe  (Ky.)  IB  S.  W,  1117;  Louisville  v. 
Brewer's  Adm'r  (Ky.)  72  S.  W.  9;  South 
Covington,  etc.,  Ballroad  Ca  v.  Turnpike 
Q>.  (Ky.)  66  S.  W.  177,  57  L.  R.  A.  875, 
and  cases  cited.  The  act  of  the  dty  In 
taking  this  territory  into  city  was  wholly 
voluntary  on  its  part.  In  thus  extending  Its 
limits  it  took  the  territory  as  It  then  was— 
laid  off  into  streets,  with  lots  used  as  resi- 
dences fronting  on  these  streets.  The  prop- 
erty covered  by  tbe  street  had  been  dedicated 
by  the  owner  to  this  purpose  In  the  most 
solemn  way— by  recording  the  plat  and  con- 
veying the  lots  calling  for  the  streets.  Tbe 
I)ersons  who  bought  the  lots  were  entitled  to 
the  free  use  of  these  streets,  and  the  public 
was  using  them  and  bad  used  them  as  high- 
ways tor  a  number  of  years.  Some  of  the 
residences  on  New  Main  street  have  been 
built  as  much  as  20  years.  The  city  could 
not  take  this  territory  In  with  the  streets  in 
actual  use  without  accepting  the  benefits 
with  the  burden.  Its  annexation  by  the  city 
was  an  acceptance  by  It  of  the  street  The 
dedication  was  made  in  anticipation  of  tbe 
annexation  of  tbe  property  to  the  city,  and 
when  the  property  was  annexed  no  further 
act  on  the  part  of  the  city  In  accepting  the 
streets  was  necessary. 

We  are  therefore  of  opinion  that  the  cir- 
cuit court  properly  held  New  Main  street  and 
Clifton  avenue  to  be  principal  streets  of  the 
city,  and  therefore  properly  adjudged  that 
the  Iknd  of  the  defendants  above  namedi 
fronting  on  these  streets,  and  not  on  Frank- 
fort avenue,  could  not  be  subjected  for  the 
Improvement  of  Frankfort  avenue. 

A  number  of  other  questions  are  discussed 
by  counsel,  but  none  of  these  can  be  con- 
sidered, as  the  court  has  rendered  no  final 
Judgment  as  to  any  of  these  matters.  The 
court  has  not  determined  as  to  the  liability 
of  the  dty  of  Louisville  or  of  tbe  Louisville 
&  Nashville  Railroad  Company,  or  as  to 
whether  a  deviation  was  made  from  the  con- 
tract. At  least,  no  final  Judgment  has  been 
rendered  on  any  of  these  matters,  and  none 
of  them  are  therefore  before  us  on  the  ap- 
peal. The  only  thing  finally  determined  by 
tbe  circuit  court  Is  that  tbe  property  of  the 
defendants  above  named  Is  not  subject  to  the 
Hen:  and,  seeing  no  error  in  the  Judgement  to 
this  extent,  we  must  affirm  it,  without  any 
Intimation  as  to  the  other  matters  not  yet 
finally  determined  In  the  circuit  court 

Judgment  affirmed. 
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(Ooort  of  Appeals  of  Kentucky.    April  28, 
1003.) 

SHERIFF— SBEVICE  OF  ATTACHMBKT— FORTH- 
COMING BOND— INSOLVENT  SURETIES— LIA- 
BILITY OF  OFFICER— SUIT  IN  CHANCERY- 
REVIEW  OF  EVIDENCE— DETERMINATION  OF 
ATTACHMENT— NECESSITY  —  AMENDMENT  OF 
RECORD. 

1.  On  the  appeal  of  a  suit  against  a  sheriff 
who  served  an  attachment  for  having  taken 
insolvent  sureties  on  a  forthcoming  bond,  the 
chancellor's  findings  will  not  be  disturbed,  un- 
less palpably  against  the  weight  of  evidence. 

2.  A  sheriff  serving  an  attachment  is  not,  in 
the  absence  of  statute,  a  guarantor  of  the  solv- 
ency of  a  surety  taken  by  nim  on  a  forthcoming 
bond. 

3.  Where,  in  a  suit  against  a  sherifl  who 
served  an  attachment  for  taking  insolvent  sure- 
ties on  a  forthcoming  bond,  the  only  issue  of 
fact  is  the  sheriff's  negligence,  a  judgment  for 
the  sheriff  will  create  a  presumption  that  the 
chancellor  found  that  he  used  a  reasonable  care 
to  ascertain  the  financial  condition  of  the  sure- 
ties. 

4.  The  liability  of  a  sheriff,  serving  an  at- 
tachment, for  taking  insolvent  sureties  on  a 
fortbcommg  bond,  cannot  exceed  that  of  the 
sureties. 

5.  Evidence,  in  a  suit  against  a  sheriff  who 
served  an  attachment  for  having  taken  insol- 
vent sureties  on  a  forthcoming  bond,  examined, 
and  held  to  sustain  a  finding  that  the  sheriff 
used  reasonable  care. 

<i.  Civ.  Code  Prac.  S  214,  authorizing  a  forth- 
coming bond  to  be  taken  by  a  sheriff  serving 
attachment,  provides  that  it  shall  be  condition- 
ed that  the  defendant  shall  perform  the  judg- 
ment in  the  action,  or  that  the  property  or  its 
value  shall  be  forthcoming.  .Sections  203,  264, 
provide  for  the  making  of  issues  on  attachment 
by  affidavits,  and  for  their  trial.  Held  that,  to 
charge  a  sheriff  with  liability  for  having  taken 
ineolvent  sureties  on  a  forthcoming  bond.  It 
was  necessary  that  a  judgment  be  rendered  sus- 
taining the  attachment  itself,  so  as  to  charge 
the  bond;  and  a  mere  personal  judgment 
against  the  defendant  is  insufiicient. 

7.  Where,  in  an  action  against  a  sheriff, 
serving  an  attachment,  for  having  taken  in- 
solvent ^reties  on  a  forthcoming  bond,  an  or- 
der sustaining  the  attachment  was  not  intro- 
duced below,  it  cannot  be  added  to  the  record 
on  appeal. 

8.  The  failure  of  a  petition,  in  an  action 
against  a  sheriff,  serving  an  attachment,  for 
having  taken  insolvent  sureties  on  the  forth- 
coming bond,  to  allege  that  the  attachment 
was  sustained,  cannot  be  remedied  by  filing  on 
appeal  a  copy  of  an  order  sustaining  the  at- 
tachment, even  if  such  amendment  of  the  rec- 
ord were  permiasible. 

Appeal  from  Circuit  Conrt,  Jefferson  Coon- 
ty,  Chancery  Division. 

"To  be  officially  reported." 

Suit  by  the  Edwards-Barnard  Company 
agninst  John  R.  Pflanz.  From  a  Judgment 
for  defendant,  dismissing  the  petition,  plain- 
tiff appeals.    Affirmed. 

W.  W.  Thum  and  G.  Garner  Clark,  for 
appellant  Kohn,  Baird  &  Spindle,  for  ap- 
pellee. 

SETTLE,  J.  Appellant  brought  suit  and 
obtained  an  attachment  in  the  Jefferson  cir- 
cuit court,  chancery  division,  against  Jas.  H. 
and  Caleb  E.  Roberts,  on  a  note  of  ^250  it 
held  against   tbem.     The  attachment  was 


mans,  men  anerui  oi  jenerson  coaniy,  iQr 
service.  On  the  attachment  was  this  In- 
dorsement: "W.  B.  Tate  &  Co.,  Golden  Rule 
Warehouse,  Garnishee:  The  object  of  this 
action  Is  to  attach  all  money,  property, 
cboses  in  action,  or  otber  evidence-  of  debt  in 
your  hands  belonging  to  Jas.  H.  Roberts  and 
Caleb  E.  Roberts,  or  in  which  they  have  any 
interest,  and  to  restrain  you  from  paying  the 
same  to  them,  or  to  any  one  for  them,  until 
the  further  order  of  this  court  Phelps  & 
Thum,  PrtTs  Attys."  The  attachment  was 
served  by  the  sherifl  on  the  defendants  and 
the  garnishee  named  therein.  It  does  not 
appear  from  the  record  that  the  attachment 
was  levied  by  the  sheriff  on  any  property 
of  the  defendants  Roberts.  It  was  simply 
executed  by  delivering  copies  thereof  to  each 
of  tbem  and  to  the  garnishee.  After  the  ex- 
ecution of  the  attachment,  the  defendants 
Jas.  H.  and  Caleb  B.  Roberts,  with  Ray  & 
Co.  (Robert  P.  Hare  and  Samuel  Ray)  as 
sureties,  executed  a  bond  to  obtain  a  stay 
of  the  attachment,  which  bond  was  taken 
by  the  sheriff  in  words  and  figures  as  fol- 
lows: "Jefferson  Circuit  Court  Edwards- 
Barnard  Co.,  Plff.,  V.  J.  H.  Roberts,  etc., 
Defts.  Forthcoming  Bond.  We  bind  our- 
selves to  the  Eklwarda-Bamard  Co.,  in  the 
sum  of  (."iSO.OO,  that  the  defendants,  Jas.  H. 
Roberts  and  Caleb  E.  Roberts,  shall  perform 
the  Judgment  of  the  court  In  this  action,  or 
that  the  property  attached  In  this  action,  or 
its  value,  shall  be  forthcoming  and  subject 
to  the  order  of  the  court  Januaiy  29th,  1897. 
Jas.  H.  Roberts.  Caleb  B.  Roberts.  Ray  A 
Co.,  that  Is,  Robert  P.  Hare  and  Samuel  Ray, 
by  John  T.  Bashaw,  Atty.  to  Fact"  Per- 
sonal Judgment  was  rendered  in  appellanfs 
favor  against  Jas.  H.  and  Caleb  E.  Roberts 
in  the  attachment  suit  for  the  amount  of 
the  note  sued. on,  and  execution  wag  Issued 
thereon,  directed  to  the  sheriff  of  Henry 
county,  where  the  defendants  then  resided, 
but  was  returned,  "No  property  foimd." 
Thereafter  appellant  brought  suit  in  the  Jef- 
ferson circuit  court  common  pleas  division. 
against  Robert  F.  Hare  on  the  bond  taken 
by  the  sheriff;  Samuel  Ray  having  in  the 
meantime  died  Intestate  and  insolvent  In 
that  action  Judgment  by  default  was  rendered 
against.  Hare  in  appellant's  favor  for  (230, 
with  interest  and  costs,  upon  which  execu- 
tion was  Issued  directed  to  the  sheriff  of 
Jefferson  county,  by  whom  it  was  returned 
with  the  indorsement  "No  property  found," 
etc.  Then  the  appellant  instituted  this  ac- 
tion In  the  Jefferson  circuit  court  chancery 
division,  against  appellee,  seeking  to  recover 
of  him  the  amount  of  its  debt  and  costs 
against  Jas.  H.  and  Caleb  B.  Roberts,  upon 
the  alleged  ground  that  he  had  negligently, 
as  sherifl,  failed  to  require  good  security  up- 
on the  bond  taken  by  him  In  the  matter  of 
the  attachment,  and  that  the  sureties  then- 
in,  Samuel  Ray  and  Robert  P.  Hare,  were 
insolvent  when  they  were  accepted  on  the 
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bond,  and  that  tbeir  Insolvency  was  known, 
or  by  the  exercise  of  ordinary  care  could 
have  been  known,  to  appellee  at  the  time. 
After  answer  and  other  necessary  pleadings 
had  been  filed,  proof  In  the  shape  of  depo- 
sltlons  was  ta^en  by  the  parties  npon  the 
issues  thus  formed,  and  upon  submission  and 
trial  of  the  case  Judgment  was  rendered  by 
the  lower  court  dismissing  appellant's  peti- 
tion, and  allowing  appellee  his  costs.  Of 
that  Judgment  appellant  complains.  Hence 
this  appeal. 

We  will  not  take  time  to  consider  all  of 
the  questions  raised  by  the  appeal,  deeming 
It  necessary  to  notice  only  such  as  in  our 
opinion  are  decisive  of  the  case.  It  will  be 
observed  that  this  action  Is  purely  an  ordi- 
nary or  common-law  action,  and  It  is  a  well- 
known  rule  In  such  cases  that  the  Judgment 
of  the  chancellor  will  be  as  favorably  regard- 
•ed  as  would  be  the  verdict  of  a  properly 
Instructed  Jury.  Hence,  unless  palpably 
against  the  evidence,  It  will  not  be  disturbed. 
Louisville,  etc..  Railway  Co.  v.  Taylor,  96 
Ky.  241,  28  S.  W.  666.  The  rule  Is,  how- 
evet,  different  In  equitable  actions;  for  tn 
such  action  this  court  will,  upon  appeal,  de- 
termine the  weight  of  the  evidence.  Scott 
V.  Mitchell  (Ky.)  39  S.  W.  507.  The  Judg- 
ment of  the  chancellor  In  this  case  must 
therefore  be  tested  by  the  rule  first  herein 
stated,  and,  unless  It  is  found  to  be  fiagrant- 
ly  against  the  evidence.  It  will  not  be  dis- 
turbed. 

The  only  issue  of  fact  necessary  to  be  de- 
termined by  the  chancellor  was  whether  or 
not  appellee,  as  sheriff,  was  guilty  of  neg- 
ligence In  taking  the  bond  executed  by  the 
Robertses,  with  Ray  and  Hare  as  sureties. 
TTbe  sheriff  Is  not  the  guarantor  of  the  sol- 
vency of  a  surety  whom  he  may  take  upon 
a  bond.  We  have  no  statute  in  this  state 
fixing  the  liability  of  the  sheriff,  or  defining 
the  degree  of  care  required  of  him  in  the 
matter  of  taking  bonds.  The  rule  by  which 
bis  official  conduct  In  such  cases  Is  to  be 
measured  Is  thus  stated  in  Mechem  on  Pub- 
lic Officers,  S  762:  "So,  where  It  is  the  duty 
of  the  officer  to  take,  for  the  protection  of 
the  plaintiff,  bonds  or  other  securities.  It  is 
the  officer's  duty,  not  only  to  .obtain  the 
bond,  bail,  or  other  security,  bnt  to  use  rea- 
sonable care  and  diligence  to  see  that  none 
but  competent  and  reasonable  securities  are 
accepted,  and  that  the  securities  themselves 
are  In  proper  and  sufficient  form.  He  is  not 
the  insurer  of  the  solvency  of  the  sureties, 
unless  the  statute  makes  him  so;  nor  is  be 
liable,  though  deceived,  where  he  exercises 
reasonable  care.  Bnt  If  he  discharges  the 
goods  or  debtor  without  any  bond  at  all,  or 
one  In  which  the  sureties'  names  are  forged. 
or  If  he  accepts  insufficient  sureties,  without 
making  a  reasonable  effort  to  ascertain  their 
solvency,  be  is  liable.  A  fortiori.  Is  he  liable, 
where  he  accepts  sureties  who  he  knows  are 
Irresponsible."  It  must  be  presumed  that  the 
chancellor  found  from  the  evidence  that  ap- 


pellee, In  taking  the  bond  In  controversy, 
used  reasonable  care  to  ascertain  the  finan- 
cial condition  of  the  sureties,  and  to  satisfy 
himself  of  their  solvency.  If  he  did,  he  can- 
not be  held  responsible  for  a  mere  mistake 
of  Judgment 

Of  the  witnesses  whose  depositions  were 
taken  by  appellant,  only  que  had  had  any 
business  connection  with  the  sureties,  and 
none  of  them  claimed  to  have  any  actual 
knowledge  of  their  business  or  affairs.  What 
they  testified  to  was  largely  hearsay,  and 
what  they  professed  to  know  was  based 
mainly  upon  suspicion  and  conjecture. 
Freese,  of  the  Western  Bank,  whose  deposi- 
tion was  taken  by  appellant,  testified  that 
the  credit  of  the  sureties  was  at  the  date  of 
the  bond  fairly  good  with  the  bank.  Hare, 
one  of  the  sureties,  and  young  Ray,  who  was 
In  the  employ  of  the  firm,  both  say  that  at 
the  time  the  bond  was  executed  their  assets 
exceeded  their  liabilities  by  a  considerable 
amount;  and,  though  they  soon  thereafter 
failed,  it  seemed  In  large  measure  to  have 
been  brought  about  by  a  destructive  fire  in 
their  tobacco  warehouse.  Hare  also  testified 
that  the  firm  of  Ray  &  Hare,  at  the  date  of 
the  execution  of  the  bond,  owned  a  house 
and  lot  In  the  village  of  Liewisport,  Hancock 
county,  which  was  unincumbered,  and  which 
was  taken  by  them  at  the  valuation  of  $800, 
but  was  subsequently  assessed  at  $200.  This 
lot 'was,  after  the  execution  of  the  bond, 
transferred  to  the  bank  by  Ray  &  Hare,  at  a 
valuation  of  $360,  and  was  afterwards  sold 
by  the  bank  at  $75.  But  It  is  more  than 
probable  that  the  bank  did  not  care  to  re- 
tain unremunerative  real  estate  at  any  price, 
and  hence  sold  It  at  a  sacrifice.  But,  conced- 
ing that  It  was  only  worth  that  sum,  or  but 
little  more,  when  the  bond  was  executed.  Its 
value  was  practically  equal  to  the  amount 
for  which  appellee,  If  legally  liable  at  all, 
could  be  made  responsible  in  damages  toe 
neglect  in  taking  the  bond;  for  bis  liability 
could  not  exceed  that  of  the  sureties  on  the 
bond,  and.  If  It  be  true,  as  testified  by  Hare, 
whose  statements  on  that  point  are  uncon- 
tradicted, that  the  proceeds  of  the  sale  of 
the  tobacco  In  the  hands  of  the  garnishees 
afforded  a  surplus  of  only  $50  to  $75,  after 
paying  the  factors'  liens,  it  would  seem  to 
follow  that  the  sureties  In  the  bond  would 
In  no  event  have  been  liable  for  an  amount 
greater  than  the  surplus.  In  Hayman  v. 
Hallam,  70  Ky.  389,  It  was  held  by  this  court 
that  sureties  In  such  bond  as  was  taken  by 
the  sheriff  in  this  case  were  liable  only  for 
the  surplus  of  the  property  attached  after 
the  payment  of  existing  Hens  antecedent  In 
date  to  the  attachment,  and  that  the  sureties 
could  set  up,  by  way  of  defense,  to  an  action 
against  them  on  the  t>ond,  the  amount  of 
such  liens. 

We  do  not  suppose  that  the  chancellor 
based  his  Judgment  alone  upon  the  ground 
that,  as  the  liability  of  the  sureties  on  the 
bond  does  not  appear  to  exceed  the  value  of 
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good  as  sureties  on  the  bond;  but  that  fact, 
■with  the  furtber  facts  shown  by  the  evi- 
dence, that  the  sureties  were  then  In  the 
tobacco  business  In  Louisrllle,  and  operating 
a  warehouse,  with  some  tangible  property  in 
their  possession  of  which  they  were  the  ap- 
parent, If  not  thfe  real,  owners,  and  that  con- 
siderable sums  were  being  received  by  them 
through  their  business,  doubtless  superin- 
duced the  conviction  in  the  mind  of  the  cba^- 
cellor  that  the  sheriff  had  good  reason  to  be- 
lieve, and  as  a  prudent  man  did  believe,  that 
Ray  &  Hare  were  good  and  sufficient  sure- 
ties on  the  bond,  and  that  he  is  not  to  be 
charged  with  negligence  because  he  accepted 
them  in  that  capacity.  At  any  rate,  as  the 
decision  of  the  chancellor  upon  this  issue  is 
entitled  to  as  much  weight  as  would  be  the 
verdict  of  a  jury,  and  as  It  cannot  be  said 
by  this  court  to  be  flagrantly  against  the  evi- 
dence, upon  this  ground  alone  the  Judgment 
might  with  propriety  be  affirmed. 

It  nowhere  appears  from  the  record  that 
the  attachment  obtained  by  appellant  has 
been  sustained.  It  Is  certainly  not  averred, 
or  admitted,  in  any  of  the  pleadings,  that  it 
was  sustained.  The  bond  in  this  case  was 
given  under  section  214,  Civ.  Code  Kac.  ▲ 
bond  may  be  given  under  section  221,  the 
effect  of  which  is  to  discharge  the  attach- 
ment; for  It  Is  to  perform  the  Judgment  of 
the  court,  and  can  be  given  only  by  the  de- 
fendant, and,  when  given.  It  substitutes  the 
bond  for  the  attached  property,  and  shuts  off 
all  defense  to  the  attachment,  or  right  to 
contest  the  grounds  thereof.  Where  the 
bond  is  given  under  section  221,  It  Is  not  nec- 
essary for  the  court  to  sustain  or  discharge 
the  attachment;  for  the  right  of  recovery  on 
the  bond  follows  a  personal  Judgment  against 
the  party  executing  it.  But  the  giving  of  the 
bond  provided  for  In  section  214  is  whol- 
ly different  in  purpose  and  effect.  The  lat- 
ter bond  may  be  given  by  any  person  In  pos- 
session of  the  property  attached.  It  is  to  be 
taken  by  the  sheriff,  and  is  conditioned  that 
the  defendant  shall  perform  the  Judgment  in 
the  action,  or  that  the  property  or  its  value 
shall  be  forthcoming  and  subject  to  the  or- 
der of  the  court.  This  bond  does  not  dis- 
charge the  attachment,  but  constitutes  an 
obligation  that  the  property  shall  be  pro- 
duced and  delivered  when  the  court  so  or- 
ders. The  lien  created  by  the  attachment, 
and  the  right  of  the  court  to  subject  It  to  the 
payment  of  the  attachment  debt,  continues 
as  fully  after  the  giving  of  a  forthcoming 
bond  as  if  no  such  bond  had  been  given,  and 
the  attachment  itself  continues  until  the  case 
is  finally  determined  by  the  Judgment  of  the 
court  on  the  attachment,  as  well  as  on  the 
merits  of  the  case.  Hobson  v.  Hall  (Ky.) 
14  S.  W.  058. 

It  would  seem  to  follow,  therefore,  and 
such  Is  our  opinion,  that  there  can  be  no  lia- 
bility on  the  bond  in  this  case,  which  was 


tachment.  It  is  not  enough  that  a  jKrsonal 
Judgment  was  rendered  for  the  debt  sued  on. 
Some  disposition  of  the  attachmoit  by  Judg- 
ment of  the  court  was  also  necessary.  The 
attachment  was  ancillary.  The  defendant 
may  owe  the  debt,  and  be  willing  to  allow 
personal  Judgment  to  go  against  him,  and 
yet,  if  the  grounds  of  attachment  do  not  ex- 
ist, the  attachment  may  be  successfully  re- 
sisted, and  the  court  adjudge  Its  discharge, 
or  the  grounds  of  attachment  may  exist,  yet 
the  property  attached  may  not  be  subject  to 
attachment.  The  trial  of  the  attachment  is 
wholly  distinct  from  the  trial  of  the  case  on 
its  merits,  and  sometimes  precedes,  some- 
times follows,  the  main  trial.  Kassel  v. 
Snead  (Ky.)  52  S.  W.  1058;  Francis  v.  Bur- 
nett, 84  Ky.  24;  sections  263,  264,  Civ.  Code 
Prac.  If  no  liability  rests  upon  the  sureties 
In  this  bond,  in  the  absence  of  a  Judgment 
sustaining  the  attachment,  It  necessarily  fol- 
lows that  none  rests  upon  the  sheriff  for  tak- 
ing insufficient  sureties  on  the  bond. 

The  appellant  has  offered  to  file  in  this 
court  .what  purports  to  be  a  copy  of  the  or- 
der of  the  lower  court  sustaining  the  attach- 
ment; but  we  do  not  think  it  should  be  now 
filed,  as  it  was  not  filed,  or  made  a  part  of 
the  record,  upon  the  trial  in  the  lower  court 
and  it  Is  not  proper  to  add  to  the  record  in 
this  court  something  by  way  of  evidence 
which  Was  not  used  in  or  furnished  the  for- 
mer court  But  in  any  event  the  copy  of  the 
order  now  offered  to  show  that  the  attach- 
ment was  sustained,  even  If  allowed  to  be 
filed,  cannot  cure  or  supply  the  entire  omis- 
sion from  the  petition  of  the  necessary  aver- 
ment that  the  attachment  was  sustained. 

Finding  no  error  In  the  record  prejudicial 
to  appellant's  rights,  the  judgment  of  the 
lower  court  la  affirmed. 


MUTUAL  BEN.  LIFE  INS.  CO.  t.  DAVIS. 

(Court  of  Appeals  of  Kentucky.    April  29, 

1903.) 

UFB  IMSURANCB— DIVIDENDS  —  LIMITATION  — 

BORROWINQ  AMOUNT  OF  PRBMIUM— 

CNLAWFIIL    OONDITIONS. 

1.  An  insurance  company,  is  declaring  a  divt- 
deud  out  of  surolns  earnings,  could  not  limit 
it  to  such  policies  as  might  be  continued  in 
force  by  the  payment  of  tne  next  premium. 

2.  An  arraugement  whereby  an  insured,  who 
had  borrowed  the  amount  of  a  premium,  was 
required  not  only  to  pay  back  the  amount  bor- 
rowed, with  interest  but  by  failiug  to  pay 
such  sum  or  the  premium,  he  suffered  not  only 
the  loss  of  the  intercEt,  but  also  a  forfeiture 
of  several  years  of  extended  insurance,  was 
void,  as  an  unlawful  forfeiture  or  penalty  for 
the  use  or  forbearance  of  money. 

Appeal  from  Circuit  Court  Barren  County. 

"To  be  officially  reported." 

Action  by  Uffiie  W.  Davis  against  the 
Mutual  Benefit  life  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  ap 
peals.    Affirmed. 
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xrXN,  J.  Upon  December  23,  1889,  the 
appeilnnt  issued  to  the  appellee's  husband, 
Walter  D.  Davis,  a  policy  of  life  insurance, 
by  the  terms  of  which  It  agreed '  to  pay 
him  at  the  end  of  20  years  from  that  d&te 
the  sum  of  $1,000.  Should  be  die  within  the 
endowment  period,  this  sum,  after  deducting 
therefrom  all  Indebtedness  to  the  company, 
was  to  be  paid  to  Lizzie  W.  Davis;  and  the 
policy  contained  this  clause,  which  is  called 
"nonforfeiture  provisions":  "When  after  two 
full  annual  premiums  shall  have  been  paid 
on  this  policy,  It  shall  cease  or  become  void 
solely  by  the  non-payment  of  any  premium 
when  due,  Its  entire  net  reserve  by  the  Amer- 
ican Experience  Mortality  and  interest  at 
four  per  cent.,  yearly,  less  any  Indebtedness 
to  the  company  on  this  policy,  shall  be  ap- 
plied by  the  company  as  a  single  premium  at 
the  company's  rates  published  and  in  force 
at  this  date  either,  first,  to  the  purchase  of 
nonpartlclpating  term  Insurance  for  the  full 
amount  Insured  by  this  policy,  or,  second, 
•  •  ♦."  And  It  was  further  provided  in 
the  policy  that  If  the  assured  paid  two  full 
premiums,  and  then  ceased  to  pay  further, 
the  net  reserve  should  extend  the  policy  for 
its  full  amount  for  8  years  and  34T  days;  and 
If  he  paid  the  third  premium,  and  then  ceas- 
ed, the  net  reserve  should  extend  the  policy 
for  the  term  of  15  years  and  45  days.  At 
the  time  the. policy  was  Issued,  Walter  D. 
Davis  was  21  years  old.  The  annual  pre- 
mium, as  fixed  In  the  policy,  was  $47.46. 
The  first  premium  was  paid  to  the  company 
when  the  policy  was  issued,  and  the  second 
upon  December  23,  1890,  the  date  It  became 
due.  When  the  third  annual  premium  be- 
came due,  on  December  23,  1891,  the  insured 
was  unable  to  meet  it  with  a  cash  payment, 
and  borrowed  the  amount  from  the  company, 
less  a  dividend  declared  by  It  of  |6.93;  exe- 
cuting for  the  loan  a  note  or  loan  certificate. 
He  failed  to  pay  the  fourth  annual  premium, 
which  became  due  December  23,  1892,  at 
which  time  the  company  held  another  divi- 
dend due  htm,  of  $7.30,  which  they  failed  to 
pay  him  or  credit  him  with;  claiming  that 
the  dividend  was  declared  conditionally  up- 
on his  paying  of  the  premium.  After  this 
there  was  no  action  taken  by  either  party  tin- 
tir August  2,  1901,  at  which  time  the  insured 
died;  and  on  the  28th  day  of  September, 
1901.  the  appellee  filed  this  action  to  recover 
nnder  the  nonforfeiture  provisions  of  this 
policy.  A  trial  was  had,  a  Jufy  waived,  and 
the  court  adjudged  that  the  appellee  was  en- 
titled to  recover  the  amount  of  the  policy, 
less  the  $40.53  note,  with  its  Interest. 

The  appellant  asks  a  reversal  of  the  case 
upon  the  ground  that  the  extended  insurance 
provided  for  in  the  policy  had  expired  be- 
fore the  death  of  Walter  D.  Davis.  Appel- 
lant clvims  that  the  net  reserve  to  the  credit 
of  the  insured  was  $97.53,  which  would  have, 
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that  this  sum  should  be  reduced  by  the 
amount  loaned,  with  its  interest,  $42.96,  leav- 
ing, as  it  claims,  $54.57,  which  was  the  true 
net  reserve  according  to  the  policy;  that  this 
sum  of  $54.57  continued  the  policy  in  force, 
counting  his  age  at  24  years,  7  years  and  154 
days,  making  the  policy  expire  May  26,  1900. 
Appellant  also  says  that  it  should  not  ac- 
count for  the  last  dividend  declared  due  the 
insured,  amounting  to  $7.30,  but  that,  if  it 
should  be  chargeable  therewith,  it  would  in- 
crease the  net  reserve  to  only  $61.87,  which 
would  only  extend  the  insurance  for  8  years 
and  216  days,  making  the  policy  expire  July 
27,  1901— six  days  before  the  death  of  the  in- 
sured. 

The  appellant  admits  that  it  declared  a 
premium  of  $7.30  due  the  Insured  prior  to 
December  23,  1892,  and  gave  notice  to  the 
Insured  of  that  fact  But  it  claims  that  it 
declared  provisionally  upon  his  paying  the 
premium  due  December  23,  1892.  We  are  of 
the  opinion  that  the  case  of  .Sltna  Life  Ins. 
Co.  V.  Hartley,  67  S.  W.  19,  68  S.  W.  1081, 
settles  this  matter  against  appellant's  con- 
tention. The  court  said:  "The  company 
seeks  to  avoid  the  effect  of  this  dividend,  and 
the  fact  of  it,  too.  so  far  as  this  policy  is 
concerned,  by  a  proviso  in  the  resolutions  de- 
claring the  dividend  that  it  should  go  only  to 
those  policy  holders  that  were  continued  In 
force  thereafter.  We  are  of  the  opinion  that 
the  board  of  directors  had  not  authority  to 
impose  any  such  conditions  upon  their  action 
In  declaring  the  dividend.  •  •  •  The  in- 
surer could  not  add  the  condition  that  the  in- 
sured should  renew  his  policy  by  paying  the 
next  Installment  to  become  due,  before  it 
would  allow  him  to  participate  In  the  surplus 
already  earned  by  the  class  to  which  his  pol- 
icy belonged;  nor  could  it  have  imposed  a 
condition  that  this  surplus  would  not  be  al- 
lowed unless  the  Insured  paid  all  the  pre- 
miums that  might  accrue  under  the  policy, 
and  the  Insured  outlived  the  tontine  period. 
Therefore  we  conclude  the  insurance  com- 
pany owed  the  insured  on  the  10th  day  of 
March  the  sum  of  $5.65."  In  that  case  this 
sum  was  the  amount  of  the  dividend,  which 
sum  extended  the  policy  a  few  days  beyond 
the  death  of  the  insured,  and  the  court  ad- 
Judged  that  the  insurance  company  had  the 
policy  to  pay. 

We  cannot  exactly  agree  with  the  actu- 
ary's calculations.    In  the  first  place,  he  cal- 
culates the  extended  insurance  as  of  the  age 
of  24  years,  when  the  Insured  was  21  years 
of  age  at  the  Issuance  of  the  policy;  and  wr 
have  been  unable  to  find  anything  in  t' 
policy  to  authorize  such  a  calculation, 
the  next  place,  the  calculations  are  ma' 
a  basis  of  annual  premiums  of  $37 
stead  of  $47.46.    But  even  admitting 
rectncss  of  these  assumptions  ar 
tions  on  such  a  basis,  it  ia  ap' 
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Bured.  It  is  admitted  that  two  years'  pre- 
miums in  casli  were  paid,  and  tbat  it  was 
stipulated  in  tbe  policy  that  the  net  reserve 
thereon  extended  the  policy  8  years  and  347 
days,  or  to  December  6,  1900,  and  it  is  ad- 
mitted that  the  insured  is  entitled  to  the 
first  dividend,  of  $6.93,  and  we  have  ad- 
judged that  be  was  entitled  to  the  second 
dividend,  of  $7.30.  These  two  sums,  amount- 
ing to  $14.23,  evidently  would  further  ex- 
tend the  life  policy  beyond  the  life  of  the 
Insured.  In  the  record  there  appears  an  In- 
surance maniul  for  1901,  and  a  pamphlet 
Issued  by  appellant  for  1879,  introduced  as 
evidence  by  appellant  According  to  this 
manual,  the  net  reserve  for  two  .cash  annual 
premiums,  of  $37.16  each,  is  $63.52.  The 
pamphlet  gives  the  amount  of  the  single 
premium  to  be  paid  for  a  specified  term  of 
years  for  the  different  ages  from  25  to  50 
years,  but  it  does  not  give  it  for  the  age  of 
21.  Appellant's  actuary  has  calculated  and 
found  that  for  a  man  24  years  of  age  a  term 
of  9  years  would  cost  $64.36.  We  have  cal- 
culated, and  found  that,  for  a  man  21  years 
of  age,  $63.52  would  be  more  than  is  re- 
quired for  a  9-year  term,  or  that  $63.52 
would  extend  the  life  policy  for  more  than 
9  years,  or  until  after  December  23,  1901. 
Appellant,  by  its  actuary,  made  the  calcula- 
tion, assuming  that  the  net  reserve  was  $61.- 
87,  on  a  man  24  years  of  age,  and  ascer- 
tained that  it  would  extend  the  life  of  the 
policy  to  within  6  days  of  the  death  of  the 
Insured,  or  to  July  27,  1901.  We  have  made 
the  same  calculation  upon  the  same  basis, 
except  we  calculated  the  age  of  the  person 
at  21— the  age  of  the  Insured  when  the  pol- 
icy was  Issued— and  ascertained  that  It  would 
extend  the  life  much  beyond  the  date  of  the 
death  of  the  insured,  to  wit,  August  2,  1901. 
According  to  the  appellant's  contention,  the 
insured  would  have  been  in  much  better  con- 
dition if  he  had  never  settled  the  third  pre- 
mium. If  he  had  paid  only  two  premiums, 
as  shown  by  the  evidence  of  appellant's  ac- 
tuary and  the  exhibits  filed  by  him,  the  in- 
ataed  would  have  had  a  net  reserve  of  $63.- 
52,  which,  added  to  his  admitted  dividend  of 
$6.93,  amounts  to  the  sum  of  $70.45— admit- 
tedly sufllclent  to  have  carried  the  policy 
considerably  beyond  the  date  of  his  death, 
although  calculated  at  the  age  of  24,  instead 
of  21,  years.  But  the  appellant  claims  that 
the  net  reserve  for  three  annual  premiums 
amounted  to  $97.53,  which,  added  to  the  last 
dividend,  of  $7.30,  makes  $104.83,  from  which 
It  claims  that  the  amount  borrowed  from  It 
by  the  Insured,  with  6  per  cent.  Interest, 
amounting  to  $42.06,  should  be  deducted, 
leaving  $61.87  as  the  amount  of  the  net  re- 
serve, which  shows  that  by  his  borrowing 
from  appellant  he  not  only  Is  required  to  pay 
the  sum  borrowed,  together  with  6  per  cent. 
interest  thereon,  but  by  his  failure  to  pay 
the  sum  borrowed,  or  the  payment  of  his 


to  pay  for  forbearance,  but  suffered  the  loss, 
by  forfeiture  or  penalty,  of  several  years  of 
extended  Insurance  on  his  policy  previously 
paid  for  by  him.  This  amounted  to  a  for- 
feiture or  penalty  for  the  use  or  forbear- 
ance of  money,  pure  and  simple,  and  is 
against  the  policy  of  the  laws  of  the  state, 
and  such  a  contract  ought  not  to  be  enforced. 
There  are  other  reasons  offered  by  appellee 
why  this  Judgment  should  be  affirmed,  bat 
we  depm  it  unnecessary  to  discuss  fbem. 
Wherefore  the  Judgment  is  affirmed. 


McDowell  et  al.  v.  McDOWBLL  et  aL 

(Court  of  Appeals  of  Kentucky.    April  28, 

1903.) 

CONTRACTS— MAINTENANCE  OP  PARENTS— RE- 
SCISSION—GROUNDS— SUFFICIENCY— CANCEL- 
LATION OF  DEED— ALLOWANCE  FOB  SUP- 
PORT-APPEAL—FINDINGS  OF  FACT— CONCLU- 
SIVENESS—EXCLUSION  OF  EVIDENCE— PRBJ- 
UDICIAL  ERROR. 

1.  On  appeals  in  equity,  the  chancellor's  con- 
dnsious  of  fact  should  not  be  disturbed  io  mat- 
ters of  doubt. 

2.  Plaintiff  and  her  husband,  being  old  and 
feeble,  made  a  deed  of  their  farm  to  the  hus- 
band's sou  and  wife  in  consideration  of  their 
furnishing  them  a  home  and  taking  care  of 
them  as  long  as  they  lived.  After  fulfilling 
the  agreement  for  about  l5  mouths,  neither 
party  being  pleased  therewith,  it  was  mutually 
agreed  that  the  son  and  wife  would  deed  back 
the  farm  and  plaintiff's  husband  pay  them  $200 
for  board  up  to  tbat  time.  The  deed  was  not 
made  because  of  the  sickness  of  the  son's  ^ife. 
Plaintiff  and  her  husband  arranged  to  return 
home  the  following  week,  but  just  before  the 
husband  died,  and  plaintiff  left  a  few  days  later. 
Held,  that  the  facts  disclosed  sufficient  groauds 
for  rescinding  the  deed. 

3.  Defendant  had  been  in  possession  of  a  farm 
for  about  15  months,  under  a  conveyance  from 
his  father,  in  consideration  of  bis  supiMrttug  his 
father  and  stepmother,  when  the  parties  agreed 
to  rescind  the  contract,  and  defendant  was  to 
deed  the  farm  back  and  receive  $200  for  the 
board  of  his  parents.  A  decree  canceling  the 
deed  gave  defendant  the  rents  of  the  property 
during  the  time  he  held  it,  and  the  possession 
of  a  mule  worth  about  $100,  and  of  a  wbeat 
drill.  Held^  that  the  decree  allowed  defendant 
BufBcieut  compensation  for  his  expense  in  board- 
ing his  parents. 

4.  The  exclusion  of  a  deposition  was  not  prej- 
udicial where  there  was  nothing  new_  la  the 
testimony  of  the  witness  whose  deposition  'was 
taken,  and  the  admission  thereof  could  not  have 
affected  the  result 

Appeal  from  Circuit  Court  Larue  Connty. 

"Not  to  be  officially  reported." 

Suit  for  the  cancellation  of  a  deed  by 
Tabitha  McDowell  and  another  against  Al- 
onzo  McDowell  and  another.  From  a  judg- 
ment for  plalntfffs,  defendants  appeal.  Af- 
firmed. 

Xat  W.  Halstead,  for  appellants.  Twyman 
&  Handley,  for  appellees. 

HOBSON,  J.  Peter  McDowell  owned  a 
farm  in  Larue  county  worth  about  $4,000. 
He  had  two  children,  Alonzo  McDowell  and 
Sarah  Sowers.    He  had  been  twice  married. 
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the  morphine  habit,  and  by  reason  of  hla 
(eebleneaa  and  her  habits.  In  January,  1800, 
they  made  a  deed  to  the  farm  to  his  son, 
Alonzo  McDowell,  and  wife,  In  consideration 
that  they  would  furnish  them  a  home  and 
take  care  of  them  as  long  as  they  lived.  He 
pat  an  addition  to  his  house,  and  they  moved 
over.  In  the  following  spring  the  old  lady 
became  somewhat  dissatisfied,  and  there  is 
some  proof  that  later  the  old  gentleman  also 
complained.  In  April,  1000,  neither  party 
being  pleased  with  the  arrangement,  it  was 
agreed  between  them  mutually  that  Alonzo 
McDowell  and  his  wife  would  deed  back  the 
farm  of  his  father,  and  the  father  would  pay 
him  $200  for  board  up  to  that  time.  The 
deed  would  have  been  made,  but  Mrs.  Mc- 
Dowell was  sick  and  could  not  acknowledge 
It  On  the  following  Monday  the  old  people 
had  arranged  to  return  home,  and  on  Sunday 
ulght  Peter  McDowell  shot  himself.  Two 
weeks  after  this  the  widow  left  Alonzo's 
house,  and  a  few  days  later  she  and  Sarah 
Sowers  and  the  latter's  husband  filed  this 
suit  to  cancel  the  deed.  On  final  hearing  the 
circuit  court  canceled  the  deed,  and  Alonzo 
McDowell  appeals. 

Our  rule  Is  to  give  considerable  weight  to 
the  chancellor's  finding  on  questions  of  this 
sort,  for  the  reason  that  the  chancellor  is  on 
the  ground,  and  his  conclusions  of  fact  in  the 
exercise  of  his  discretion  should  not  be  dis- 
turbed In  matters  of  doubt  We  attach  no 
importance  to  the  proof  for  appellees  that  the 
deed  was  obtained  from  Mrs.  McDowell  when 
she  was  under  the  influence  of  opium.  On 
the  contrary,  we  are  satisfied,  from  all  the 
circumstances,  the  contract  was  deliberately 
and  fairly  made.  We  are  also  satisfied  that 
Alonzo  McDowell  in  making  the  contract 
was  prompted  by  the  motive  of  advancing 
his  father's  happiness  in  his  declining  years, 
and  that  he  was  largely  actuated  by  the 
same  motive  in  agreeing  to  rescind  the  con- 
tract. We  are  also  satisfied  from  the  proof 
that  be  and  his  wife  tried  in  good  faith  to 
carry  out  their  contract  But  still  the  fact 
remains  that  after  16  months'  trial  neither 
party  to  this  contract  was  satisfied  with  It, 
and  both  were  willing  for  it  to  terminate. 
From  this  fact,  and  all  the  circumstances 
shown  by  the  evidence,  we  are  constrained 
to  the  conclusion  that  the  borne  at  Alonzo 
McDowell's,  by  reason  of  the  old  lady's  un- 
fortunate habits,  and  some  other  facts  not 
necessary  to  be  mentioned,  had  become  such 
as  the  contract  did  not  contemplate,  and  botb 
parties  realized  that  their  happiness  depend- 
ed on  a  rescission  of  It  The  purpose  of  the 
arrangement  was  to  give  the  old  people  a 
home.  There  can  be  no  real  home  when  the 
spirit  of  peace  has  departed  and  unkindness 
takes  Its  place.  The  agreement  of  the  par- 
ties to  rescind  the  contract  is  conclusive  con- 
firmation of  the  proof  for  appellees  as  to  the 


arrangement.  Such  a  state  of  feeling  was 
sufficient  reason  for  rescinding  the  convey- 
ance. 

The  court  left  appellant  In  possession  of 
the  rents  of  the  property  during  the  time 
be  held  It  It  also  left  him  in  possession  of 
a  mule  worth  about  $100,  and  the  wheat 
drill.  It  seems  to  us  that  these  were  suffi- 
cient compensation  for  what  he  was  out  in 
the  way  of  boarding  the  old  people,  and  on 
the  whole  case  we  see  no  reason  for  dis- 
turbing the  chancellor's  Judgment  Equality 
is  equity;  after  the  son  is  paid  for  the  board 
furnished  the  father  and  his  wife,  substantial 
Justice  is  done  as  between  the  son  and 
daughter  when  the  estate  Is  equally  divided 
between  them  after  setting  apart  to  the  wid- 
ow her  share  under  the  law.  It  is  true  the 
Judgment  complained  of  gives  the  widow  less 
than  she  would  have  got  under  the  deed,  but 
this  is  of  her  own  seeking,  and  of  it  she 
does  not  complain.  We  see  nothing  in  the 
record  to  indicate  that  she  is  not  competent 
to  manage  her  own  affairs  and  make  an 
election  for  herself.  In  excluding  the  deposi- 
tion of  Mrs.  Bell  McDowell,  the  circuit  court 
followed  Covington  v,  Geyler,  93  Ky.  275, 
19  S.  W.  741,  and  this  ruling  was  not  preju- 
dicial to  appellant,  for  the  reason  that  there 
was  nothing  new  in  her  testimony,  and  the 
admission  of  her  deposition  could  not  have 
affected  the  result 

Judgment  affirmed. 


WARFORD  et  al.  r.  TBJMPLB. 

(Court  of  Appeals  of  Kentucky.    April  28, 

1003.) 

SCHOOL  DISTRICTS-NOTES— INDIVIDUAL  LIA- 
BILITY OF  TRUSTEES  —  CONSTRUCTION  OP 
NOTE— DEFAULT    JUDGMENT— DEMURRER. 

1.  While  a  demurrer  to  a  petition  remains  un- 
disposed of  it  Is  error  to  render  a  default  judg- 
ment against  the  defendants. 

2.  Defendants  executed  to  plaintiff  their 
notes,  as  follows:  "♦  •  •  We,  or  either  of 
ns,  trustees  of  district  No.  6,  white,  •  •  • 
promise  to  pay  to  the  order  of  T.  the  sum  of 
•  •  •,  It  being  money  borrowed  of  said  T. 
to  build  schoolhouse  in  said  district  No.  6.  T, 
W.  W..  L.  F.  G..  Trustees."  Held  to  conclp 
sively  show  that  defeudants  did  not  intend  ' 
promise  in  their  individual  capacity. 

3.  Id  an  action  on  the  notes,  it  appeared  f' 
the  averments  of  both  petition  and  answer 
plaintiff  knew  the  money  was  being  borr' 
to  build  a  schoolhonse,  and  that  it  was 
for  that  purpose.    The  answer  set  up  tt 
words,  "We,  or  either  of  us,  promise  tc 
used  on  the  notes,  were  inserted  by  mi- 
the  draftsman,    neld  to  conclusively  sh 

this  correction,  that  the  obligation  wa 
the  district,  and  not  of  the  defend*' 
dividuals. 

Appeal    from    Circuit    Court, 
County. 
"Not  to  be  officially  reported.'' 
Action  by  Adam  Temple  e 


f  t.  See  Bills  and  Notes,  vol.  7, 
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Oliver  ft  Oliver,  for  appellants. 
M088,  for  appellee. 


M08B  ft 


BURNAM,  C.  J.  The  appellee,  Adam 
Temple,  sought  In  this  action  to  make  the 
appellants,  T.  W.  Warford  and  L.  F.  Green, 
personally  responsible  for  the  debts  evidenced 
by  the  following  obligations: 

"February  26,  1896.  Twelve  months  after 
date,  we,  or  either  of  ns,  trustees  of  district 
No.  6,  white,  of  McCracken  comity,  Ken- 
tucky, promise  to  pay  to  the  order  of  Adam 
Temple  the  sum  of  9110.00  without  interest 
until  after  maturity,  it  being  money  bor- 
rowed of  said  Temple  to  build  schoolhonse 
in  said  district  No.  6.  T.  W.  Warford,  L.  F. 
Green,  Trustees." 

"February  21,  1896.  Twenty-four  inonths 
after  date,  vre,  or  either  of  us,  the  trustees 
of  white  school  district  number  6,  McCracken 
county,  Kentucky,  promise  to  pay  to  the  or- 
der of  Adam  Temple  the  sum  of  |120.00  for 
value  received  without  interest  until  after 
maturity,  it  being  money  this  day  borrowed 
of  said  Temple  to  build  schoolhouse  in  said 
district  number  6.  T.  W.  Warford,  L.  F. 
Green,  Trustees." 

He  alleges  in  his  petition  that  appellants 
were  the  trustees  of  common  school  district 
No.  6,  and  that  it  had  been  legally  deter- 
mined that  a  schoolhouse  should  be  erected 
and  furnished;  that  there  was  not  enough 
money  under  the  control  of  the  defendants 
as  trustees  for  this  purpose,  and  that  they 
borrowed  and  used  the  money  for  which  the 
notes  were  executed  for  the  purpose  of  erect- 
ing and  furnishing  a  schoolhouse;  that  it 
was  their  duty  as  trustees  to  levy  and  have 
collected  a  tax  sutHclent  to  have  paid  or  dis- 
charged these  notes,  but  that  they  had  failed 
and  refused  to  do  so — and  charges  that.  In 
consequence  of  such  dereliction  on  their  part, 
they  were  personally  bound  to  him  for  the 
money  so  borrowed,  and  asked  a  personal 
Judgment  therefor,  and  for  all  proper  relief. 

The  defendants  filed  a  general  demurrer 
to  plaintiff's  petition,  which  was  not  acted 
upon,  but  it  was  adjudged  that  plalntlfTs  pe- 
tition be  taken  far  confessed;  and  personal 
Judgments  were  rendered  against  each  of  the 
defendants  on  both  of  the  obligations  at  the 
May  term,  1901,  of  the  McCracken  circuit 
court.  At  the  following  September  term  of 
the  court,  the  defendants  moved  the  court  to 
set  aside  the  Judgment  on  the  ground  that  it 
was  prematurely  entered,  under  section  517 
of  the  Civil  Code  of  Practice.  And  at  the 
same  time  they  tendered  and  offered  to  file 
their  answer.  In  which  they  allege.  In  sub- 
stance, that  they  were  the  trustees  of  com- 
mon school  district  No.  6,  that  the  county 
saperlntendent  had  notified  them  that  the 
schoolhouse  had  been  condemned;  and  that 
the  furniture  therein  was  InsuiUclent;  that 
there  were  no  funds  In  their  hands  available 


which  the  notes  sued  on  were  executed  was 
borrowed  for  the  use  and  benefit  of  the  dis- 
trict, pmsnant  to  the  authority  conferred  up- 
on them  by  section  4440  of  the  Statutes; 
that,  with  full  knowledge  of  the  facta,  plain- 
tiff loaned  to  them  the  money  as  school  trus- 
tees, and  not  In  their  individaal  capacity; 
that  in  the  year  1896  they  levied  a  capitation 
tax  on  each  white  male  citizen  In  the  district 
over  21  years  of  age  of  $1,  and  an  ad  valorem 
tax  of  25  cents  on  each  $100  worth  of  prop- 
erty for  four  years,  and  that,  as  long  as  they 
were  trustees  of  the  district,  the  tax  ao  levied 
was  collected  and  applied  to  the  erection  and 
equipping  of  the  schoolhouse  for  the  district; 
that  their  terms  as  trustees  expired  In  the 
year  1807,  and  they  were  not  trustees  for  the 
years  1898,  1899,  or  1000,  but  that  at  the  date 
on  which  their  answer  was  filed  they  were 
again  in  office,  and  would  make  every  effort 
to  collect  the  money  to  pay  the  plaintiff's 
debt.  They  also  charge  that  the  words, 
"We,  or  either  of  us,  promise  to  pay,"  were 
inserted  In  the  note  by  mistake  and  oversight 
of  the  draftsman,  and  that  it  was  never  in- 
tended or  understood,  either  by  them  ot  by 
the  plaintiff,  that  they  were  in  any  event  to 
be  personally  bound  therefor,  but  that  they 
were  executed  and  accepted  as  the  obliga- 
tions of  the  common  school  district.  The 
motion  of  defendants  to  vacate  the  Judgment 
and  file  their  answer  were  both  OTermled, 
and  they  have  appealed. 

The  Judgment  of  the  lower  court  must  be 
reversed  for  two  reasons:  First,  It  was  er- 
roneous for  the  trial  court  to  have  rendered 
a  Judgment  by  default  against  a  defendant 
who  had  filed  a  demurrer  to  the  petition,  and 
which'  remained  undisposed  of.  See  Black 
on  Judgments,  vol.  1,  t  86;  En.  PL  ft  Pr. 
vol.  6,  p.  80;  and  Grady  v.  Pruitt  (Ky.)  63  8. 
W.  283.  Besides,  it  seems  to  us  that  the  Ian. 
guage  of  the  obligations  sued  on  conctorive- 
ly  shows  that  the  makers  did  not  Intend  to 
promise  In  their  individual  capacity.  They 
show  that  the  money  was  to  be  expended  in 
the  erection  of  a  schoolhouse  for  the  district, 
and  the  promise,  both  in  the  body  of  the  In- 
struments and  in  their  signature  thereto.  Is 
In  their  ofllclal  capacity.  It  is  difficalt  to 
understand  how  they  could  have  used  more 
explicit  language.  But  even  If  we  are  mis- 
taken In  this  construction  of  the  language 
employed,  there  can  be  no  doubt  that  the 
answer  tendered  by  the  defendants  set  out  a 
complete  and  valid  defense  thereto,  and  one 
that  Is  not  at  all  Inconsistent  with  the  ra- 
tional Interpretation  of  the  note.  We  are 
supported  in  this  conclusion  by  Yowell  v. 
Dodd,  66  Ky.  681,  06  Am.  Dec.  256,  and  the 
authorltleB  there  cited.  In  Pack,  etc,  v. 
White,  78  Ky.  248,  White  sued  Pack,  etc., 
upon  an  obligation  which  reads  as  follows: 
"Twelve  months  after  date,  we,  the  directors 
of  the  Big  Eagle  and  Harrison  County  Turn- 
pike Co.,  promise  to  pay  to  the  order  of  Mrs. 
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out  defalcation  or  discount  at  the  Branch 
Bank  of  the  Farmers'  Bank  at  Oeorgetown, 
with  Interest  at  the  rate  of  eight  per  cent 
from  date  imtll  paid."  The  notes  were  sign- 
ed by  the  defendants  as  individuals.  In  that 
case  the  defendants  were  held  liable  as  indi- 
viduals, the  court  saying:  "There  Is  nothing 
on  the  face  of  the  paper  showing  that  the 
money  was  to  be  applied  for  the  benefit  of 
the  corporation,  or  to  discharge  a  debt  due 
by  It.  The  corporate  name  embodied  In  a 
note  may  Imply  that  the  corporation  was  In- 
terested In  some  manner  In  the  consideration, 
but,  to  make  It  liable  on  the  obligation.  It 
must  be  averred  and  proven  that  it  was  exe- 
cuted and  received  as  the  obligation  of  the 
company,  and  by  mutnal  mistake  the  parties 
failed  to  use  lang^uage  creating  the  liability. 
This  Is  the  proper  test  In  determining  the  lia- 
bility of  the  parties  upon  the  face  of  an  In- 
strument like  this."  The  notes  sued  on 
show  on  their  face  that  the  money  borrowed 
was  to  be  used  to  build  a  schoolhonse  for  the 
benefit  of  the  district,  and  It  appears  from 
the  averments  both  of  the  petition  and  an- 
swer that  the  plaintiff  knew  the  purpose  for 
which  the  money  was  borrowed,  and  that  It 
bad  been  so  applied.  Under  section  4440  of 
the  Kentucky  Statutes  of  1899,  appellants 
were  not  only  anthorized  to  borrow  money 
to  build  or  repair  the  district  schoolhonse 
aftei-  its  condemnation  by  the  county  super- 
intendent, but  were  liable  to  be  Indicted  and 
fined  for  failing  to  do  so.  But  for  the  use 
of  the  words,  "We  or  either  of  us,"  In  the  ob- 
ligations sned  on,  the  demurrer  filed  by  the 
defendants  should  have  been  sustained,  and 
In  th-»  answsr  tendered  by  them  It  is  plead- 
ed that  these  words  were  used  by  mistake 
of  the  draftsman.  With  this  correction,  we 
think  tliat  the  pleadings  conclusively  show 
that  it  was  nnderstood  by  both  parties  that 
the  obligation  was  that  of  the  district,  and 
not  of  the  individual  defendants. 

For  reasons  Indicated,  the  Judgment  is  re- 
versed, and  cause  remanded  for  proceedings 
consistent  with  this  opinion. 


BAKEE  et  al.  v,  FIDELITY  &  DEPOSIT 
CO.  OF  MARYLAND. 

(Coort  of  Api>eals  of  Kentucky.    April  21, 
180S.) 

8HBRIFFS-C0LLKCTI0N    OF   TAXHS-DEPAtll/T 
-COUNTT  LISN— SUBROOATION  OF  SURBTISa 
—HOMESTEAD  EXEMPTION. 
1.  Under  Kv.  St.  |  4134,  prorlding  that  the 
sureties  on  all  bonds  executed  by  ttte  sheriff 
■hall   be   Jointly   and   severally   liable  for   his 
defanlt  during  the  term  in  which  the  bonds 
may  be  executed,  whether  such  liability  occur- 
red before  or  after  the  execution  of  such  bond 
or  bonds,  the  sureties  of  a  sheriff  on  his  rev- 
enue bonds  for  the  collection  of  taxes  for  two 
nepai-ate   years   were   each   liable   for  one-half 
of  the  sheriff's  default  in  the  payment  of  coun- 
ty claims,  for  which  sufficient  taxes  had  been 
collected  by  him. 
78  S.W.-66 


have  a  lien,  from  the  date  the  sheriff  begins  to 
act,  on  the  sheriff's  real  estate  therein  secured 
or  afterwards  acquired,  which  shall  not  be  dis- 
charged until  the  whole  amount  of  money  col- 
lected by  the  sheriff  for  taxes,  or  for  which  he 
may  be  liable  to  them,  respectively,  shall  have 
been  paid,  held  that,  where  the  sureties  of  a 
sheriff  paid  a  defalcation  by  him  for  county 
taxes  collected,  they  were  subrogated  to  the 
county's  lien  on  the  sheriffs  real  estate  there- 
for. 

S.  Ky.  St.  {  4130,  provides  that  the  sheriff 
shall  give  a  revenue  bond  for  the  collection  of 
taxes,  and  that  in  no  case  shall  sureties  be  ac- 
cepted who  are  not  jointly  worth,  subject  to 
execution,  a  sum  eoual  to  the  anregate  amount 
of  money  which  the  sheriff  wiU  probably  re- 
ceive, and  that  the  commonwealth,  etc.,  shall 
have  a  lien  on  the  sheriffs  real  estate,  which 
shall  not  be  discharged  until  the  money  for 
which  he  may  be  liable  shall  have  been  paid. 
Held,  that  the  words  "subject  to  execution" 
had  no  reference  to  the  county's  lien  on  the 
sheriEfs  real  estate,  and  hence  such  lien  was  not 
subject  to  the  sheriff's  homestead  exemption. 

Appeal  from  Circuit  Court,  Hancock  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  the  Fidelity  &  Deposit  Com- 
pany of  Maryland  against  O.  C.  P.  Baker 
and  others.  From  a  Judgment  in  favor  of 
plaintiff,  defendants  appeal.    Affirmed. 

Sweeney,  Ellis  &  Sweeney,  for  appellants. 
Powers  &  Anderson,  for  appellee  Fidelity 
&  Deposit  Co.  Geo.  W.  Jolly  and  O.  D. 
Chambers,  for  appellees  Miller  and  others. 

NUNN,  J.  In  the  month  of  December, 
1892,  the  appellees  J.  H.  Miller  and  about 
six  others  became  the  sureties  of  O.  C.  P. 
Baker,  the  sheriff  of  Hancock  county,  on  his 
revenue  bond  for  the  collection  of  taxes  for 
the  year  1893.  On  the  28th  day  of  Decem- 
ber, 1893,  the  Fidelity  &  Deposit  Company 
of  Maryland  became  his  surety  on  his  reve- 
nue bond  for  the  collection  of  taxes  for  the 
year  1884.  It  appears  that  the  sheriff  de- 
faulted to  the  extent  of  about  |1,500  in  the 
payment  of  county  claims,  although  he  col- 
lected the  taxes  with  which  to  pay  same. 
The  Hancock  Deposit  Bank,  being  the  owner 
of  the  unpaid  claims  by  purchase  and  assign- 
ment from  the  creditors  of  the  county.  In- 
stituted suit  against  the  sheriff  and  the  sure- 
ties on  both  bonds.  The  case  was  litigated, 
and  the  bank  recovered  judgment  against 
both  sets  of  sureties  for  $1,546.30.  The  sure- 
ties on  each  bond  paid  one-half.  This  was 
right,  under  section  4134  of  the  Kentucky 
Statutes.  By  this  section  the  sureties  on  all 
the  bonds  executed  by  the  sheriff  shall  be 
Jointly  and  severally  liable  for  any  default 
of  the  sheriff  during  the  term  in  which  the 
bond  may  be  executed,  whethw  the  liability 
accrued  before  or  after  the  execution  of  such 
bond  or  bonds.  Then  the  appellee  Fidelity 
&  Deposit  Company  of  Maryland  brought 
this  action  against  the  appellant,  by  which 
it  sought  to  subject  some  real  estate  belong- 
ing to  him;  claiming  that  It,  with  the  other 
set  of  sureties,  who  were  made  parties,  was 
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Under  section  4130  of  the  Kentucky  Stat- 
-utes,  this  language  Is  used:  "The  common- 
wealth, the  county  and  any  taxing  district, 
shall  have  a  lien  from  the  date  the  sheriff 
begins  to  act  upon  the  real  estate  of  the 
sheriff  therein  secured  or  afterwards  acquir- 
ed by  him,  which  shaU  not  be  discharged 
until  the  whole  amount  of  money  collected 
by  the  sheriff  or  for  which  he  may  be  Uable 
to  them  respectively  shall  have  been  paid." 
In  the  case  of  Dawson  v.  Lee,  83  Ky.  61,  and 
Lee  V.  HIU,  Id.,  the  court  recognized  the 
fact  that,  when  sureties  of  a  sheriff  pay  for 
him  money  collected  as  revenue,  then  the 
sureties  should  be  substituted  to  the  rights 
of  the  commonwealth  to  Its  lien  upon  the 
real  estate  of  the  sheriff.  When  this  de- 
cision was  rendered  the  statute  only  allowed 
a  lien  in  favor  of  the  commonwealth,  but 
under  the  present  statute  (section  4130)  the 
lien  is  given  to  the  commonwealth,  coimty, 
and  taxing  district;  and  we  can  see  no  rea- 
son why  the  sureties  are  not  entitled  to  be 
substituted  to  the  county's  lien. 

The  appellant  filed  his  answer,  to  which 
appellee  demurred,  and  the  Court  sustained 
the  demurrer,  and  rendered  judgment  against 
the  appellant,  and  subjected  his  real  estate 
to  the  payment  thereof.  The  appellant  com- 
plains of  the  action  of  the  court,  and  Insists 
that  the  court  erred  to  his  prejudice,  for  two 
reasons: 

The  first  is,  he  claims,  that  the  petition 
Is  defective  in  not  alleging  that  the  county 
court  made  a  levy  on  the  property  of  the 
county,  authorizing  his  collection  of  the  taxes 
for  which  he  defaulted.  The  petition  alleges 
that  the  fiscal  court,  at  the  October  term, 
1893,  a  majority  of  the  members  thereof  be- 
ing present  and  concurring,  duly  made  and 
entered  an  order  levying,  for.  county  pur- 
poses, to  pay  off  the  existing  current  indebt- 
edness (by  a  previous  order  they  had  shown 
this  to  be  $3,691.76)  of  said  county,  to  de- 
fray the  current  and  necessary  expenses 
thereof,  and  to  pay  the  claims  out  of  the 
levy  as  aforesaid,  a  poll  tax  on  each  male 
person  of  the  age  of  21  years  residing  in  the 
county,  and  an  ad  valorem  tax  of  20  cents 
(afterwards  changed  to  23  cents)  on  each  $100 
worth  of  taxable  property  in  said  county  sub- 
ject to  taxation  for  county  purposes,  and  or- 
dered and  directed  the  appellant  G.  C.  P. 
Baker,  sheriff,  to  collect  same.  We  are  of 
the  opinion  that  this  was  a  proper  levy,  and 
especially  Is  it  sufficient  when  appellant  ad- 
mits having  collected  the  tax  thereunder. 

The  next  cause  of  complaint  by  appellant 
of  the  action  of  the  lower  court  Is  that  the 
court  refused  to  allow  his  plea  claiming  bis 
real  estate  as  a  homestead.  His  plea  was 
Bulflclent,  if  allowed  to  retain  It  as  against 
the  claim  sued  on.  The  appellant  claims  that 
the  sections  of  the  General  Statutes  and  Ken- 
tucky Statutes  on  the  subject  of  liens  on  be- 
half of  the  commonwealth,  etc.,  for  taxes 


words  "subject  to  execution"  have  been  in- 
terpolated, and  that  these  words  do  not  ap- 
pear in  the  General  Statutes.  Tbia  U  right 
as  to  the  General  Statutes  of  1873,  but  in 
1886  this  statute  was  changed.  See  section 
4,  tit  9,  c.  92,  of  the  General  Statutes  of 
1899.  The  words  "subject  to  execution"  do 
appear.  These  words  have  no  reference  to 
the  lien  on  the  sheriff's  real  estate  for  taxes 
collected.  There  has  never  been  any  change 
of  the  statutes  for  taxes  collected  by  him, 
except  that  it  put  his  real  estate  in  lien  for 
taxes  for  counties  and  taxing  districts  in  ad- 
dition to  the  lien  on  behalf  of  the  common- 
wealth. 

He  also  contends  that  by  leaving  the  words 
"then  owned"  out  of  the  Kentucky  Statutes, 
in  section  4130,  and  inserting  the  words 
"therein  secured,"  appellant's  homestead  was 
exempt  from  liability  on  this  claim.  We  do 
not  so  understand  it.  There  has  been  no 
change  in  the  meaning.  "Therein  secured" 
has  reference  to  the  lien,  and  means  that  the 
lien  exists  or  is  therein  secured  on  the  real 
estate  of  the  sheriff  at  the  moment  of  the 
execution  of  the  bond,  and  the  commence- 
ment of  his  duties  as  such  officer  under  the 
bond. 

We  deem  it  unnecessary  to  refer  to  a  num- 
ber of  cases  which  decide  that  a  sheriff  can- 
not claim  a  homestead,  as  against  toe  com- 
monwealth, for  iiabilites  created  by  tbe  col- 
lection of  taxes  due  It;  and  by  the  statute 
which  existed  at  tbe  time  of  the  execution 
of  these  bonds,  and  as  it  now  exists,  the 
same  lien  given  to  the  commonwealth  is 
given  to  the  counties  and  taxing  districts. 

Wherefore  the  Judgment  of  the  lower  court 
Is  afilrmed. 


STRONG  V.  SOUTH  et  al. 
(Court  of  Appeals  of  Kentucky.    April  28^         ' 
1903.)  I 

APPBAI^FINDINQS-CONFLICTINQ     BVTDENXE. 
L  The  fiodings  of  the  chancellor  will  not  be 
disturbed   where   the   proof   is   conflicting  and 
leaves  the  miud  in  doubt  as  to  the  truth. 

Appeal  from  Circuit  Court,  Breathitt  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  E.  C.  Strong  against  W.  T.  B. 
South  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

J.  B.  Marcum  and  T.  T.  (3ope,  for  appel- 
Unt  White  &  Ray,  D.  B.  Redwine.  and  W. 
W.  Vaughn,  for  appellees. 


HOBSON,  J.  A  survey  was-  made  fu 
George  T.  Cotton  in  the  year  1812  for  23.189 
acres  of  land,  known  as  the  "Pickett  and 
Marshall  tract."  Both  tbe  parties  to  tbij 
case  claim  under  Cotton.  Appellant's  title  is 
derived  in  this  way:  On  July  21,  ISM. 
George  T.  Cotton  and  others  united  in  a  deed 
to  George  H.  Ketchum  for  the  land.     Oa 
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debts.  On  September  21.  i860,  Ulyases  Tur- 
ner, in  consideration  of  $500  In  hand  paid, 
sold  appellant,  E.  C.  Strong,  all  the  right  and 
title  which  he  or  Ketchum  had  in  the  unsold 
portion  of  this  tract;  but  the  land  that  had 
been  prerloualy  sold  was  excepted  out  of  this 
sale. 

Appellees'  title  Is  derived  in  this  way:  Ap- 
pellees are  the  heirs  of  J.  W.  South,  who 
died  in  the  year  1880.  The  land  in  contro- 
versy lies  on  Fish  Trap  Branch,  above  a 
large  white  oak,  and  runs  with  the  top  of 
the  ridge  around  the  head  waters  of  Fiah 
Trap  back  to  a  point  opposite  the  white  oak. 
T^iis  land  was  conveyed  on  November  26, 
1850,  by  A.  B.  Patrick  and  wife  to  J.  W. 
South  and  A.  P.  Williams,  in  consideration 
of  1^1,400  in  hand  paid,  and  on  January  14, 
1873,  Granville  Smith  and  wife,  in  consider- 
ation of  $1,500  paid,  conveyed  to  J.  W.  South 
their  undii-ided  half  of  the  tract,  this  being 
the  Interest  of  A.  P.  Williams  und^r  the  for- 
mer deed,  as  we  understand  it  Patrick  got 
the  land  from  James  Stldham,  and  Stidham 
from  Alexander  Strong  on  July  19,  1847.  The 
proof  for  appellees  shows  that  the  Breathitt 
county  courthouse  was  burned  about  the  year 
1872,  and  the  deeds  back  of  the  two  referred 
to 'are  not,  therefore,  produced,  although  It  Is 
shown  that  they  were  duly  recorded.  Stld- 
ham testifies  that  after  he  bought  out  Alex- 
ander Strong,  and  paid  him  $100  for  his  in- 
terest In  the  land,  be  finished  paying  George 
Cotton  for  the  land,  and  received  a  deed, 
which  was  recorded.  This  testimony  is  con- 
firmed by  the  fact  that  Ketchum  witnessed 
the  transfer  from  Alexander  Strong  to  Stid- 
ham. It  is  also  confirmed  by  evidence  show- 
ing that  Stldham  worked  for  Ketchum  on 
boats  to  pay  for  the  land;  tbat  he  settled 
on  the  land,  built  a  house  and  planted  an 
orchard,  and  lived  there  until  he  traded  the 
land  to  Patrick  for  another  tract,  and  made 
him  a  deed  to  it 

On  final  hearing,  the  court  gave  Judgment 
in  favor  of  appellees.  We  must  give  the 
finding  of  the  chancellor  some  effect  Our 
rule  is  not  to  disturb  It  where  the  proof  la 
conflicting  and  leaves  the  mind  in  doubt  as 
to  the  trutb.  It  will  be  seen  from  the  atx>ve 
that  Strong  only  acquired  by  bis  purchase 
from  Ulysses  Turner  tbe  unsold  land  in  the 
survey,  and  the  land  which  bad  been  pre- 
viously sold  was  excepted  out  of  the  sale  to 
him.  Tbe  evidence  of  James  Stldbnm  is  to 
tbe  effect  that  the  land  in  controversy  was 
sold  long  before  September  21,  1850,  when 
appellees'  purchase  of  Turner  was  made. 
The  written  receipt  from  Alexander  Strong 
to  Stldham  bears  date  in  July,  1847,  and  Stid- 
ham's  testimony  is  confirmed  by  a  number  of 
witnesses  testifying  tbat  be  lived  on  tbe 
land,  claiming  it  as  bis  own,  from  about 
the  time  of  bis  purchase  from  Alexander 
Strong.    Though  be  lived  on  the  land  for  a 


South  and  Williams,  and  at  which  South 
bought  tbe  undivided  half  from  Smith  and 
wife,  would  indicate  that  no  doubt  was  enter- 
tained then  of  the  sufficiency  of  this  title; 
and  this  fact  is  entitled  to  some  weight,  as 
tbe  records  then  of  the  title  in  the  county 
clerk's  ofiBce  bad  not  been  destroyed.  The 
proof  is  convincing  also  from  Stldham's  plant- 
ing out  an  orchard  on  the  land,  and  bis  man- 
ner of  holding  it  that  be  was  not  a  tenant 
as  claimed  by  appellant.  This  proof  is  con- 
firmed by  a  number  of  witnesses  testifying 
to  his  working  for  Ketchum— building  boats 
—to  pay  for  the  land.  It  is  also  confirmed 
by  the  possession  of  tbe  land  by  Patrick, 
South,  and  South's  heirs  through  tenants, 
from  tbe  time  that  Stidham  left  the  land, 
or  soon  thereafter,  until  it  was  placed  in  the 
hands  of  the  receiver.  The  conduct  of  ap- 
pellant. Strong,  taking  all  the  proof  into  con- 
sideration, seems  to  us  to  support  the  claim 
of  the  South  beirs,  and  on  the  whole  record 
we  see  no  reason  to  disturb  tbe  cbancellor's 
conclusion. 
Judgment  affirmed. 


AI.LEN  et  al.  v.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    April  24, 

1903.) 

BAIL    BOND— DESCRIPTION    OF    OFFENSE}-AB- 
BREVIATIONS— SURETIES— VALIDITY. 

1.  Cr.  Code  Prac.  i  82,  provides  that  the  un- 
dertaking of  bail  shall  describe  the  offeuse  with 
which  the  principal  is  charged.  Section  85  pro- 
vides that  no  bail  bond  shall  be  invalid  by  rea- 
son of  any  variance  between  its  stipolatioDS 
and  the  provisions  of  the  Code,  or  by  any  otiier 
irregularity,  if  it  appears  accused  i^aa  legally 
in  custody  charged  with  an  offense,  and  that 
he  was  discharged  by  the  bond.  On  a  prose- 
cution for  violation  of  the  local  option  law,  the 
bail  bond  recited  that  defendant  was  in  custody 
charged  with  the  offense  of  V.  L.  O.  L.  Held, 
that  though  the  sureties  did  not  fully  under- 
stand the  offense  which  the  letters  purported  tr 
name,  they  knowing  that  defendant  was  if 
dieted,  and  that  they  were  pledging  themselr 
that  he  would  appear,  the  bond  was  not  ' 
valid  as  to  them  because  of  the  abbreviatior 

Appeal  from  Circuit  Court,  Trigg  Con 
"Not  to  be  oflicially  reported." 
Proceedings  by  the  commonwealth  ar 
C.  T.  Allen  and  others,  as  sureties  on 
bond.    From   a   Judgment   for  plalnf 
fendants  appeal.    Afilrmed. 

R.  A.  Burnett  and  J.  B.  Garnett,  f 
lants.  C.  J.  Pratt  and  M.  R.  Tod(< 
Co  mmon  wealth. 

BURNAM,  O.  J.    At  the  May 

of  tbe  Trigg  clrcidt  court,  tbe  gr 
ported    three    indictments    ags 
Davis  for  sel|ing  liquor  In  Tr 
violation  of  the  local  option  If 
numbered  by  tbe  clerk  respei 
and  435,  and  upon  the  bac 
peered  tbe  following  indorsr 
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Bill.  L.  D.  Dunning  Foreman.  Bail  f  100.00. 
Presented  by  the  foreman  of  the  Grand  Jpry 
to  the  Court  in  the  presence  of  the  entire 
Grand  Jury,  and  received  from  the  court  by 
me  and  filed  In  open  court  this  27'  May,  1901. 
A.  C.  Burnett,  Clerk."  Upon  these  Indict- 
ments bench  warrants  were  issued,  directed 
to  the  sheriff,  commanding  him  to  forthwith 
arrest  Ben  F.  Davis,  and  to  bring  him  be- 
fore the  Trigg  circuit  court  to  answer  an  in- 
dictment in  that  court  against  him  for  "V.  L. 
O.  L."  These  bench  warrants  bore  the  same 
numbers  as  the  indictments  upon  which  they 
were  issued,  and  upon  the  back  of  each  there 
was  this  Indorsement:  "It  is  ordered  by  the 
court  that  the  defendant  may  give  ball  in  the 
sum  of  $100.00,  and  if  he  desires  to  give  such 
bail,  it  may  be  taken  by  the  sheriff  of  the 
county  in  which  be  resides  or  by  the  sheriff 
of  Trigg  County.  [Signed]  A.  C.  Burnett, 
C.  T.  C.  C."  Each  of  the  bench  warrants 
was  executed  by  arresting  the  defendant, 
Ben  F.  Davis,  and  whilst  in  the  custody  of 
the  sheriff  bonds  were  executed  in  the  fol- 
lowing form:  "The  defendant,  B.  P.  Davis, 
being  in  the  custody  of  the  sheriff  charged 
with  the  offense  of  V.  L.  O.  L.  and  being  ad- 
mitted to  give  bail  in  the  sum  of  $100.00,  not 
we  B.  P.  Davis,  etc.,  of  Trigg  County,  Ken- 
tucky, hereby  undertake  that  the  above  nam- 
ed P.  B.  Davis  shall  appear  in  the  Trl^g  circuit 
court  on  the  Ist  day  of  its  next  September 
term  to  answer  said  charge,  and  will  at  all 
time  render  himself  amenable  to  the  order 
and  process  of  said  court  in  the  prosecution 
of  said  charge,  and  if  convicted  will  render 
himself  in  execution  thereof,  or  if  be  shall 
fail  to  pe»form  cither  of  the  conditions  that 
we  will  pay  to  the  Commonwealth  the  sum 
of  $100.00.  Witness  our  hand  this  28th  day 
of  August,  1901.  Ben  P.  Davis,  J.  L.  Frith, 
0.  T.  Allen,  G.  W.  Vinson." 

The  defendant,  Davis,  falling  to  appear  in 
the  Trigg  circuit  court,  his  bonds  were  for- 
feited, and  summons  issued  against  the  se- 
curities to  appear  and  show  cause,  if  any 
they  could,  why  Judgment  should  not  be 
rendered  against  them.  For  response  to  this 
summons  they  say  that  the  bonds  signed  by 
them  were  null  and  void  for  the  reason  that 
the  letters  "V.  L.  O.  L."  did  not  name  or  de- 
scribe an  offense,  as  required  by  section  ii2 
of  the  Criminal  Code  of  Practice.  They  do 
not  controvert  that  the  defendant,  Davis, 
was  in  the  custody  of  the  sheriff  upon  a 
bench  warrant  issued  upon  an  Indictment 
against  him,  or  that  he  was  discharged  there- 
from by  reason  of  their  undertaking  that  he 
should  appear  In  the  Trigg  circuit  court  on 
the  1st  day  of  Its  next  September  term  to  an- 
swer the  charge  contained  therein.  Nor  do 
they  plead  that  they  did  not  understand  at 
the  time  they  signed  the  bond  what  these 
letters  stood  for,  or  the  offense  which  they 
purported  to  name,  or  that  they  were  In  any 
way  deceived  or  misled  in  the  execution  of 


ters  "U.  S."  are  universally  understood  to 
stand  for  the  United  States;  the  letters 
"Ky."  for  Kentucky;  and  in  the  same  way 
the  letters  "V.  L.  O.  L."  were  simply  used  as 
an  abbreviation  to  describe  the  offense  char- 
ged against  Davis  by  the  Indictment,  which 
had  been  returned  against  him  by  the  grand 
jury,  and  on  which  the  bench  warrant  Issued, 
and  by  virtue  of  which  the  sheriff  had  taken 
talm  into  custody. 

Section  85  of  the  Criminal  Code  provides: 
"No  bail  bond  or  bail  recognizance  shall  be 
deemed  to  be  invalid  by  reason  of  any  vari- 
ance between  its  stipulations  and  tbe  pro- 
visions of  this  Code,  nor  by  the  failure  of 
the  magistrate  or  officer  to  transmit  or  de- 
liver the  same  at  tbe  times  herein  provided, 
nor  by  any  other  irregularity,  provided  It  be 
made  to  appear  that  the  defendant  was  le- 
gally in  custody,  charged  with  a  public  of- 
fense, atid  that  he  was  discharged  by  rea- 
son of  the  giving  of  the  bond  or  recognizance, 
and  provided  It  can  be  ascertained  from  tbe 
bond  or  recognizance  that  the  bail  undertook 
that  the  defendant  should  appear  before  a 
magistrate  for  the  examination  of  the  charge, 
or  before  tbe  court  for  the  trial  thereof.  If 
no  day  be  fixed  for  such  appearance,  or  an 
impossible  day,  or  a  day  in  vacation,  tpe 
bond  or  recognizance,  if  for  his  appearance 
before  a  magistrate  shall  be  considered  as 
binding  the  defendant  so  as  to  appear  and 
surrender  himself  into  custody,  for  an  ex- 
amination of  the  charge  within  twenty  da.vs 
from  the  time  the  bond  or  recognizance  was 
given;  and  If  for  his  appearance  in  a  court 
for  trial,  shall  be  considered  as  binding  the 
defendant  so  to  appear  and  surrender  himself 
into  custody,  on  the  first  day  of  the  next 
term  of  the  court,  which  shall  commence 
more  than  ten  days  after  the  time  when  the 
bond  or  recognizance  Is  given." 

Even  if  the  defendants  had  not  fully  un- 
derstood the  offense  which  the  letters  pur- 
ported to  name,  they  did  know  that  tbe  de- 
fendant was  indicted  for  some  offense,  and 
that  they  were  pledging  themselves  that  he 
would  appear  In  answer  thereto  on  the  first 
day  of  the  next  September  term  of  the  Trigg 
circuit  court.  We  are  of  the  opinion  that  the 
averments  of  the  response  are  Insufficient  to 
support  a  defense,  and  that  the  trial  court 
properly  gave  Judgment  for  plaintiS. 

Judgment  affirmed. 


SMITH  V.  SMITH. 

8.  KAHN'S  SONS  v.  SAMB. 

(Court  of  Appeals  of  Kentucky.    April  24, 
1803.) 

WILL— RESTRICTION  ON  ALIENATION— BFPB<y 
AS    TO    CREDITORS. 

1.  Uiider  Ky.  St  (  1681,  providing  that  I^ 
to  which  the  defendant  has  a  legal  title  ip  Zi^ 
for  life  or  for  a  term,  whether  in  possef '    ^si. 
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of  the  person  for  whose  beuefit  they  are  so 
held,  just  as  they  would  be  if  those  persons 
owned  a  like  interest  in  the  property  itself, 
the  title  of  a  devisee  may  be  subjected  by  hia 
creditors,  notwithstanding  a  provision  of  the 
will  restricting  alienation  by  nim  until  he  ar- 
rived at  a  certain  age. 

Appeals  from  Circuit  Court,  Trigg  County. 

"To  be  oflaeially  reported." 

Actions  by  Dorcas  Smith  and  S.  Kahn's 
Sons  against  T.  D.  Smith.  From  a  judgment 
setting  aside  attachments  on  defendant's 
land,  plalntitrs  appeal.    Keversed. 

J.  B.  Oarnett,  for  appellant  Dorcas  Smith. 
R.  A.  Burnett,  for  appellants  S.  Kahn's  Sons. 
Denny  P.  Smltb.  for  appellee. 

HOBSON,  J.  Appellants,  as  creditors  of 
T.  D.  Smith,  brought  these  actions  against 
him  In  the  Trigg  circuit  court  to  subject  to 
their  debts  a  tract  of  land  owned  by  blm. 
Attachments  were  taken  out  which  were  lev- 
led  on  the  land.  The  attachments  were  sus- 
tained, but  before  a  Judgment  was  entered 
for  the  sale  of  the  land  it  was  held  by  this 
court  In  the  case  of  Wallace  v.  Smith,  68  8. 
W.  131,  that  T.  D.  Smith,  under  the  will  of 
his  father,  from  whom  he  got  the  land,  could 
not  pledge,  mortgage,  or  sell  it  until  he  was 
33  years  old.  After  this  decision  was  ren- 
dered, the  circuit  court  set  aside  the  order 
sustaining  the  attachments,  and  aOjudged 
that  the  land  could  not  be  subjected  to  the 
debts. 

The  clause  of  the  will  referred  to  is  In 
these  words:  "I  give  to  my  son  Thomas  D. 
Smith  at  the  death  of  my  wife  the  above 
eighty  acres  of  land;  but  if  my  wife  shall 
be  living  when  my  son  Thomas  D.  Smith 
becomes  twenty-one  years  old,  he  is  to  have 
fifty  acres  of  the  above  eighty  acres.  At  the 
death  of  my  wife  my  son  Thomas  D.  Smith 
shall  have  the  remaining  thirty  acres  of 
said  eighty  acres,  but  he  shall  not  pledge, 
mortgage  or  sell  the  eighty  acres  of  laud 
hereby  given  to  him,  nor  any  part  thereof, 
until  he  Is  thirty-five  years  old." 

In  the  case  of  Wallace  v.  Smith,  the  dev- 
isee sold  the  land  conditionally  to  Wallace, 
and  an  agreed  case  was  submitted  to  test 
bis  ^wer  to  convey.  The  court  held  that 
the  restriction  in  the  will  that  he  should  not 
pledge,  mortgage,  or  sell  the  land  was  valid. 
But  the  question  is  in  this  case  whether, 
notwithstanding  this,  his  title  may  be  sub- 
jected by  the  creditors  to  the  payment  of 
their  debts.  In  Stewart  v.  Brady,  66  Ky. 
623,  this  court,  while  upholding  a  similar  re- 
striction as  to  a  voluntary  alienation,  said, 
"The  interdiction  constructively  applies  to 
any  such  sale,  unless  for  payment  of  debts 
for  which  he  might  be  legally  bound."  This 
exception  as  to  debts  for  which  the  devisee 
was  legally  bound  Is  again  brought  out  by 
the  court  when  the  same  will  was  before  It 
In  Stewart  t.  Barrow,  70  Ky.  368,  for  there 


given  were  the  debts  of  the  husband.  These 
cases  are  referred  to  and  quoted  from  in 
Wallace  v.  Smith  as  the  basis  of  that  opin- 
ion. By  section  1681,  Ky.  St,  it  is  provided: 
"Land  to  which  the  defendant  has  a  legal 
title  in  fee  for  life  or  for  a  term,  whether 
In  possession,  reversion  or  remainder,  may 
be  taken  and  sold  under  execution."  By 
section  1702  a  homestead  of  $1,000  is  exempt. 
By  section  1709  incumbered  property  may  be 
sold.  By  section  2355  estates  of  every  kind 
held  in  trust  are  made  subject  to  the  debts 
of  the  person  for  whose  benefit  they  are  so 
held,  just  as  they  would  be  if  those  persons 
owned  a  like  Interest  In  the  property  Itself. 
The  purpose,  of  the  statute  is  to  make  every 
Interest  which  a  debtor  may  own  In  land, 
not  exempt  as  homestead,  subject  to  the  pay- 
ment of  his  debts,  and  it  has  often  been  held 
that  a  devisor  cannot  vest  in  bis  devisee  a 
beneficial  Interest  in  land  which  shall  not 
be  subject  to  the  payment  of  his  debts,  al- 
though the  will  expressly  so  provides.  Sam- 
uel &  Johnson  v.  Ellis,  51  Ky.  483;  Samuel 
V.  Salter,  60  Ky.  239;  Woolley  v.  Preston, 
82  Ky.  413;  Parsons  v.  Spencer,  83  Ky.  303; 
Bland's  Adm'r  v.  Bland,  90  Ky.  400,  14  S. 
W.  423,  9  L.  R.  A.  599,  29  Am.  St.  Rep.  390. 
In  the  case  last  cited,  the  court  said:  "The 
law  regards  the  substance  rather  than  the 
form;  and  persons  disposing  of  tbelr^  prop- 
erty by  will  cannot  be  permitted  to  'really 
make  a  debtor  the  beneficiary  of  their  boun- 
ty, and  by  evasion  defeat  the  statute  for  the 
protection  of  the  creditor." 

While  a  man  may  dispose  of  his  property 
as  he  pleases,  by  will,  the  law  will  disregard 
any  restrictions  which  he  may  place  upon 
the  property  that  are  forbidden  by  law.    It ' 
is  the  policy  of  our  law  that  no  man  can  hold 
as  his  own  and  enjoy  property  free  from  the 
claims  of  his  creditors,  but  that  all  prop- 
erty not  exempt  from  execution  shall  be  sub- 
ject to  the  payment  of  his  debts.    If  a  pro- 
vision that  the  devisee  should  not  pledge, 
mortgage,  or  sell  the  property  until  he  reach- 
ed a  certain  age  would  exempt  it  from  thr 
claims  of  his  creditors  until  that  time,  the 
the  purpose  of  the  statute  might  be  eas' 
defeated,  and  the  beneficial  interest  In  p* 
erty  might  be  secured  to  devisees,  and  pi 
beyond  the  reach   of  their  creditors, 
cannot  be  allowed. 

The  question  is  not  here  presented 
er,  under  a  devise  like  this.  If  It  wa 
sar,y  to  pay  debts,  the  devisee  migl 
good  faith  sell  the  property,  or  a  r 
for  this  purpose  himself,  to  avo.' 
of  Judicial   proceedings.     The  rl 
creditor  to  subject  the  property 
the  statute  which  overrides  th 
the  will  is  in  conflict  with  the  ' 
icy.     The  disability  of  the 
comes  from  the  will  under 
The  testator,  in  disposing  o' 
annex  any  condition  to  h' 
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law;  and  a  reasonable  restriction  on  tne 
power  of  the  devisee  to  alienate  is  upheld 
on  this  ground,  as  the  testator  may  lutve  a 
variety  of  reasons  for  such  a-  provision.  Bat 
while  this  is  true  of  the  devisee,  it  cannot 
affect  a  creditor  whose  rights  are  conferred 
by  law. 

Judgment  reversed,  and  cause  remanded 
for  a  Judgment  subjecting  the  land. 


DOW-HAYDHN  GKOCEBY  CO.  v.  MUNCOr 

et  al. 

(Coart  of  Appeals  of  Kentucky.    April  M, 

1903.) 

NOTE— CONSIDERATION— FOHBBARANCB— 
SURETY— SIGNATURE  IN  BLANK. 

1.  Forbearance  to  sue  on  a  past-due  account, 
and  an  extension  of  time  in  which  to  pay,  was 
sufficient  consideration  for  a  note,  both  aa  to 
the  maker  and  the  surety. 

2.  A  surety  who  signed  a  note  in  blank  was 
not  relieved  from  liability  because  it  was  filled 
up,  by  the  agent  of  the  payee,  in  the  presence 
and  with  the  knowledge  and  consent  of  the 
maker,  to  exceed  the  amount  agreed,  which 
agreement  was  not  disclosed  to  the  payee. 

Appeal  from  Circuit  Court,  Leslie  County. 

"Not  to  be  officially  reported." 

Action  on  a  note  by  the  Dow-Hayden 
Grocery  Company  against  J.  M.  Muncy  and 
another.  From  a  Judgment  for  defendants, 
plaintiff  appeals.    Reversed. 

Wm.  Lewis,  Neville  C.  Fisher,  and  W.  W. 
Rawlings,  for  appellant  B.  B.  Golden  and 
J.  R.  Jettries,  for  appellees. 

BARKER,  3.  The  appellee,  J.  M.  Muncy, 
being  Indebted  to  the  appellants,  Dow-Hay- 
den Grocery  Company,  In  the  sum  of  $389.42, 
for  goods  sold  and  delivered  to  him  by  them, 
applied  to  appellee  J.  M.  Baker  to  become 
his  surety  on  a  note  with  which  be  proposed 
to  settle  the  indebtedness  In  question.  Upon 
being  asked  by  Baker  as  to  the  amonnt  of 
bis  indebtedness  to  appellants,  Muncy  replied 
that  it  wonld  not  exceed  fl8o,  whereupon 
Baker  signed  a  blank  note,  and  delivered  it 
to  Muncy,  which  was  to  be  filled  up  In  such 
manner  as  to  pay  off  the  Indebtedness  to  ap- 
pellants—the sum  not  to  exceed  $186.  Wltli 
this  blank  note  in  bis  possession,  J.  M. 
Muncy  bad  a  settlement  of  his  account  with 
appellants,  which  was  ascertained  to  be 
$388.42,  whereupon  the  blank  note  was  filled 
up  to  read  as  follows:  "$389.42.  Winches- 
ter, Ky.,  Jan.  10th,  1900.  Ninety  days  after 
date,  we  promise  to  pay  to  the  order  of  Dow- 
Hayden  Grocery  Co.,  three  hundred  and 
eighty-nine  and  *"/ioo  dollars,  value  receiv- 
ed, negotiable  and  payable  at  the  Clatk 
County  National  Bank  of  Winchester,  Ky., 
with  Interest  at  the  rate  of  six  per  cent,  per 
annum  from  maturity  until  paid,  due  April 
lOtlJ.   1900.     J.   M.   Muncy.     J.  M.  -Baker." 

f  1.  Bee  Bllla  and  Note*,  vol.  T,  Cent.  Dig.  t  105: 
Principal  and  Surety,  vol.  40,  Cent.  Dig.  i  £8. 


ment  of  the  open  account  which  waa  tben 
due  from  J.  M.  Muncy  to  them.  The  note 
having  become  due,  and  not  paid,  the  appel- 
lants instituted  this  action  in  the  Leslie  cir- 
cuit court  for  Judgment  against  the  appel- 
lees. J.  M.  Muncy  made  no  defense.  J.  M. 
Baker  filed  an  answer,  alleging,  first  the 
agreement  between  him  and  Muncy  when  he 
signed  the  note  in  blank  that  it  should  be 
filled  up  for  a  sum  not  exceeding  $185:  and, 
second,  that  the  note  was  without  considera- 
tion as  to  him.  Upon  the  trial  of  the  cas". 
the  facts  appeared  as  above  stated.  At  the 
close  of  all  the  testimony,  both  sides  moved 
for  peremptory  instructions.  That  of  appel- 
lants waa  overruled.  That  of  appellee  J.  M. 
Baker  was  sustained.  To  reverse  this  Judg- 
ment appellants  have  brought  the  case  to 
this  court. 

We  think  the  motion  of  appellants  for  a 
peremptory  Instruction  to  the  Jury  to  find  foe 
them,  as  prayed  for  in  their  petition,  should 
have  been  sustained.  The  forbearance  to 
sue  on  the  past-due  account,  and  the  exten- 
sion of  time  for  90  days  In  which  to  pay,  was 
sufficient  consideration,  as  between  Baker, 
the  surety,  and  appellants,  the  payees  of  the 
note.  The  rule  upon  this  subject  Is  thus 
stated  in  Am.  &  Eng.  Encycl.  of  Law,  vol. 
6,  tit  "Consideration,"  p.  748:  "Forbear- 
ance to  sue  upon  any  legal  demand  is  a  valid 
consideration  for  a  promise  either  by  the 
party  ifable  or  by  a  third  party."  The  same 
rule  is  announced  by  this  court  in  the  case  of 
Allen  V.  Pryor,  8  A.  K.  Marsh.  305;  and  in 
the  case  of  Pulllan  v.  Withers,  8  Dana,  08. 
33  Am.  Dec.  479,  It  Is  said:  "Promise  to 
give  day  or  extend  the  time  of  payment  has 
ever  been  a  valid  consideration,  and  snch  as 
will  sustain  a  promise  to  pay  at  the  expira- 
tion of  the  time.  Nor  does  It  matter  whether 
the  indulgence  or  time  given  is  to  the  party 
assuming  on  his  own  debt,  or  to  a  third  per- 
son on  his  debt  especially  if  the  latter  avails 
himself  of  the  indulgence.  In  either  case  It 
is  equally  a  disadvantage  to  the  party  giving 
the  time,  and  disadvantage  on  the  one  side, 
as  well  as  advantage  on  the  other,  has  ever 
been  held  a  good  consideration." 

Nor  does  the  plea  of  the  surety.  Baker. 
that  he  signed  the  note  In  blank  upon  an 
agreement  between  him  and  Muncy  that  It 
was  to  be  filled  up  for  a  sum  not  to  exceed 
$186,  constitute  a  valid  defense  to  the  note. 
There  was  no  pretense  that  appellants  knew 
anything  of  the  secret  agreement  between 
the  surety  and  the  principal  Nor  does  it 
make  any  difference  that  the  blanks  in  the 
note  were  filled  up  by  T.  M.  Hill,  the  agent 
of  appellants.  It  was  done  in  the  presence 
of  Muncy,  and  with  his  Imowledge  and  con- 
sent It  cannot  be  material  to  tbe  sin^ty 
whose  hand  held  the  pen  when  tbe  blanks 
were  filled.  The  effect  was  tbe  same  to  him 
whether  the  writing  was  done  by  his  princi- 
pal. Into  whose  hands  he  had  Intrusted  the 
blank  note,  or  some  one  else  at  his  Instance. 
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tbe  person  bo  Intrusted  wltli  the  blank  note 
becomes  the  agent  of  the  person  signing  it, 
and  hinds  him  by  any  contract  written  there- 
in not  inconsistent  with  the  nature  of  the  in- 
stniment;  and,  where  the  paper  passes  Into 
the  hands  of  an  Innocent  holder,  the  party 
thus  signing  becomes  as  absolutely  bound  as 
If  he  had  signed  It  after  Its  terms  were  writ- 
ten out  See  Daniels  on  Negotiable  Instru- 
ments, §  142;  Sowders  v.  Citizens'  Kational 
Bank  of  Lancaster,  12  Ky.  Law  Rep.  356; 
Smith  T.  Lockridge,  8  Bush,  423;  Keene'B 
Adm'r  ▼.  Miller  (Ky.)  45  S.  W.  1041. 

As  appellee's  own  testimony  brought  him 
within  the  pale  of  the  principles  herein  an- 
nounced, the  Judge  of  the  trial  court  should 
have  sustained  appellant's  motion  for  a  per- 
emptory instruction.  Wherefore  the  Judg- 
ment is  reversed  for  proceedings  consistent 
with  this  opinion. 


SWINEBROAD  v.  BRIGHT. 

(Court  of  Appeals  of  Kentucky.    April  24, 
1903.) 

WITNESSES— DKCLAHATIONS  OF  DECEDENT- 
COMPETENCY  OF  EXECUTOR  OR  DEVISEES- 
ACTION  BT  WIFS-COMPBTENCT  OF  HUS- 
BAND. 

1.  In  an  action  against  an  executor  to  recoyer 
a  legacy  which  he  refused  to  pay  on  the  ground 
that  it  had  been  adeemed  by  a  gift,  the  executor 
and  his  surety  were  uot  incompetent  to  testif> 
as  to  declarations  of  the  testator  as  to  the  pur 
pose  of  the  gift,  under  Civ.  Code  Prac.  §  606, 
which  provides  that  no  person  shall  testify  for 
himself  concerning  any  verbal  statement  of  a 
decedent 

2.  Nor  were  the  devisees  Incompetent  to  tes- 
tify as  to  snch  declarations. 

3.  Where  in  an  actiou  by  a  wife  she  did  not 
offer  herself  as  a  witness,  her  husband  was 
competent  to  testify  to  any  matters  which  she 
might  have  testified  to. 

Appeal  froln  Circuit  Court,  Lincoln  Coun- 
ty- 

"Not  to  be  oflScially  reported." 

Action  by  Kate  B.  Swinebroad  against 
Oeorge  P.  Bright.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

G.  B.  Swinebroad,  R.  H.  Tomllnson,  and 
R.  P.  Jacobs,  for  appellant  Hill  &  McRob- 
erts,  for  appellee. 

HOBSON,  J.  Appellant's  father  devised 
to  her  $1,000.  Appellee,  as  his  executor,  re- 
fused to  pay  her  the  amount,  on  the  ground 
that  the  legacy  bad  been  adeemed. 

The  facts  In  this  case  are  stated  in  the 
former  opinion.  See  Swinebroad  v.  Bright, 
62  S.  W.  484.  On  that  appeal  there  had 
been  a  Judgment  for  defendant  which  was 
reversed  on  the  ground  that  under  the  statute 
the  burden  of  proof  was  on  the  executor  to 
show  that  the  $1,000  paid  appellant  after  the 
date  of  the  will  was  intended  by  the  testator 
In  satisfaction  of  the  bequest  to  her.  On  the 
return  of  the  case  the  defendant  amended 


veruu.1.  was  reiuriieu  lu  lavor  vi  uie  ueieuu- 

ant,  on  which  Judgment  was  again  entered, 
and  the  plaintiff  appeals. 

The  only  ground  of  complaint  necessary 
to  be  noticed  relates  to  the  admission  of  evi- 
dence, as  no  objection  is  taken  to  the  Instruc- 
tions of  the  court,  and  the  amended  answer 
was  sufficient;  for  the  allegation  that  the 
payment  was  intended  by  the  testator  in  sat- 
isfaction of  the  legacy  Is  necessarily  an  alle- 
gation that  It  was  so  Intended  by  him  at  the 
time  the  gift  was  made,  and  the  court  in  its 
instructions  thus  submitted  the  issue  to  the 
Jury.  The  verdict  of  the  Jury,  therefore, 
supplied  this  averment  in  the  answer,  and 
cured  the  omission.  If  material. 

The  executor  himself  and  his  sureties  In 
bis   bond  were  introduced   as   witnesses  to 
prove  the  declarations  of  the  testator  as  to 
the  purpose  of  the  gift  of  $1,000.    It  is  Insist- 
ed for  the  appellant  that,  being  as  defend- 
ants in  the  action,  they  were  testifying  for 
themselves  as  to  a  verbal  statement  of  the 
decedent,  and  that  their  testimony  was  In- 
competent  under    section   606   of    the    Civil 
Code  of  Practice.    We  do  not  so  understand 
the  rule.    The  question  before  the  court  was 
whether  the  estate  of  the  testator  owed  the 
plaintiff  $1,000.    The  testimony  of  the  exec- 
utor and  bis  sureties  was  to  the  effect  that 
the  estate  did  not  owe  the  money.    It  was  the 
duty  of  the  executor  to  protect  the  estate, 
and  we  know  of  no  rule  of  law  making  him 
an  Incompetent  witness  for  the  estate  as  to 
a  transaction  of  his  oWn  decedent  with  blm. 
If  the  $1,000  was  not  going  to  the  plaintiff, 
it  belonged  to  the  residuary  devisee.    The 
executor  had  no  interest  in  the  fund.    The 
Judgment  In  the  case  did  not  affect  bis  lia- 
bility In  any  way,  as  in  either  case  he  had 
to  pay  the  money  over   to  somebody.    He 
was  not,  therefore.  Interested  in  the  result  at 
all,    and    was    not    testifying    for    himself. 
Neither  was  the  surety,  J.  B.  Owsley.    The 
Code  of  Practice  was  aimed  to  widen,  not 
narrow,  the  admissibility .  of  witnesses,  and 
one  of  the  purposes  of  the  section  was  to 
pi:otect  the  estate  of  decedents.    To  hold  the 
executor   incompetent   in   a   case    like    thi 
would  be  to  defeat  the  purpose  of  the  statu< 
For  this  Is  really  a  controversy  betweea  ' 
devisees  under  the  will  as  to  which  of  V 
is  entitled  to  the  part  of  the  estate  in  - 
tlon,  and  the  executor  is  only,  in  effer 
stakeholder  between  them.    The  cost 
action.  If  decided  against  the  execute 
be  paid  out  of  the  estate,  and  be  h- 
terest  in  the  controversy  except  t 
the  direction  of  the  court  in  the  er 
his  trusts. 

The  court  also  allowed  one  r 
uary  devisees  to  testify  as  to  r 
ment  of  the  testator  to  him.    ' 
is  objected  to  on  the  ground 
of  the  residuary  devisees,  i" 
titled  to  the  fund  In  center 
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not  have  been  admitted,  under  section  006  of 
the  Code.  It  is. true  he  was  testifying  for 
himself,  but  it  has  been  held  by  this  court 
that  in  a  contest  over  a  will  all  the  devisees 
are  competent  witneases  as  to  transactions 
with  the  deceased.  Flood  v.  Pragoff,  79  Ky. 
607;  WilUams'  Ex'r  v.  Williams,  90  Ky.  28, 
13  S.  W.  250.  The  same  principle  has  been 
applied  In  other  controversies  between  devi- 
sees or  other  persons  claiming  under  the 
decedent,  whose  declarations  are  sought  to 
be  proved  by  one  of  them.  Whalen  v.  Nis- 
bet,  95  Ky.  464,  26  S.  W.  188;  Murphy's  Ex'r 
V.  Murphy  (Ky.)  65  S.  W.  165. 

Under  these  authorities,  we  conclude  that 
all  of  the  devisees  were  competent  to  prove 
the  declarations  of  the  testator  to  them. 
The  plaintiff  did  not  ofTer  herself  as  a  wit- 
ness, and  her  husband  was  introduced,  and 
certain  declarations  of  the  testator  to  him 
were  offered  to  be  proved  by  him.  It  has 
heretofore  been  held  that  the  husband  in 
such  case  may  testify  to  any  matters  which 
the  wife  might  testify  to.  Brlght's  Ex'rs  v. 
Swinebroad  (Ky.)  51  8.  W.  578.  The  hus- 
band should  therefore  have  been  allowed  to 
testify  to  the  entire  conversation  between 
him  and  the  testator,  as  the  wife  might  have 
testified  to  it  had  the  conversation  occurred 
with  her.  But  the  court  did  allow  the  sub- 
stance of  the  testator's  statements  to  go  to 
the  jury,  and  in  view  of  all  the  evidence  in 
the  case  we  are  unable  to  see  that  the  admis- 
sion of  what  was  rejected  could  have  affect- 
ed the  result.  The  part  that  was  rejected 
simply  amplified  what  was  admitted,  and  the 
weight  of  the  evidence  and  the  facts  estab- 
lished thereby  are  so  clearly  with  the  de- 
fendant that  we  are  of  opinion  that  the  re- 
jection of  tills  evidence  was  not  prejudicial 
to  the  substantial  rights  of  the  appellant  on 
the  whole  case. 

The  declarations  of  the  testator,  whether 
made  before  or  after  the  notes  were  placed 
in  the  hands  of  the  attorney,  were  properly 
admitted,  as  they  were  so  interwoven  and  so 
closely  connected.  They  were  all  made  be- 
fore the  money  was  collected  and  the  trans- 
action closed  up. 

The  Judgment  complained  of  is  therefore 
affirmed. 


HARHODSBrRG  WATBB  OO.  t.  CITY  OF 
HARBODSBTJRG. 

CITY  OF  HARRODSBURG  v.  HARRODS- 
BURG  WATBB  CO. 

(Court  of  Appeals  of  Kentucliy.    April  21, 
1903.) 

MUNICIPAL  CORPORATIONS— WATER   SUPPLY— 
CONTRACT  WITH  PRIVATE  COMPANY- 
BREACH— RIOHTS  OF  PARTIES. 

1.  A  contract  between  a  city  and  a  water 
company  provided  that  the  latter  should  famish 

pure  water  for  drinking  and  domestic  purposei 
from  a  gtandpipe  of  sufflcieut  height  to  tnrow 
a  stream  of  certain  force  and  dimensions  for 


Bum  wiuuu  uie  uiiy  agreeu  w  yaj'  i^uarLcrjj  lur 
the  use  of  the  water  and  to  maintain  the  plant, 
and  by  the  dty  to  cancel  the  contract  on  the 
ground  that  the  water  company  had  not  com- 
plied with  its  conditions,  it  appeared  that  for 
from  tliree  to  six  months  of  the  year  the  water 
which  was  furnished  was  impnre,  unfit  for 
drinking  or  other  domestic  purposes,  and,  when 
used  for  sprinkling  streets  and  lawns,  gave  off 
a  noxious  odor,  but  that  the  city  had  derived 
much  benefit  during  other  seasons  of  the  year, 
and  that,  though  the  standpipe  was  not  of  suffi- 
cient height  to  afford  the  protection  against 
fire  contemplated,  a  considerable  degree  of 
protection  was  furnished.  Held,  that  the  con- 
tract should  not  be  declared  void  for  failure  to 
furnish  pure  water  and  to  maintain  a  stand- 

Eipe  of  the  height  required,  nor  should  the  city 
B  compelled  to  pay  full  compensation,  but  that 
it  should  pay  a  reaEonable  price  for  the  water 
furnished,  and  if,  within  a  reasonable  time,  the 
water  company  should  fail  to  furnish  water  in 
accordance  with  its  contract,  the  city  shoold 
be  absolved  therefrom. 

Appeals  from  Circuit  Court,  Mercer  Ctoan- 
ty. 

"Not  to  be  officially  reported." 

Action  by  the  Harrodsburg  Water  Com- 
pany against  the  city  of  Harrodsburg.  From 
the  Judgment,  both  parties  appeal.  Revers- 
ed. 

Galther  &  Yanarsdall  and  Breckinridge  & 
Shelby,  for  Harrodsburg  Water  Co.  Robt. 
Harding,  E.  M.  Hardin,  and  W.  C  Bell,  for 
dty  of  Harrodsburg. 

NTJNN,  J.  The  water  company  filed  its 
action  in  the  Mercer  circuit  court  on  the 
26th  day  of  January,  1900,  against  the  city 
of  Harrodsburg,  to  recover  the  sum  of  ^1.- 
055,  claimed  to  be  due  the  company  on  con- 
tract for  water  rent  for  the  quarter  ending 
November  30,  1899.  The  city  answered  In 
three  paragraphs.  The  water  company  de- 
murred to  each  and  all  of  the  paragraphs. 
The  lower  court  sustained  the  demurrer  to 
the  first  and  second  paragraphs,  and  over- 
ruled it  as  to  the  third.  On  the  trial  of  the 
case  the  court  rendered  a  Judgment  against 
the  city  for  the  amount  claimed,  and  the  city 
appealed  to  this  court,  and  the  case  was  re- 
versed. See  64  S.  W.  058.  On  the  return 
of  the  case  the  pleadings  were  amended  as 
Indicated  by  the  opinion  of  this  court.  Aft- 
erwards another  petition  was  filed  by  the 
same  plaintiff  against  the  same  defendant, 
claiming  a  lilce  sum  for  the  next  quarter's 
rent,  and  afterwards  another  petition  was 
filed  by  the  same  party  against  the  city  for 
the  balance  of  the  rent,  $6,330,  up  to  August 
30,  1901;  the  pleadings  in  the  last  two  cases 
being  similar  to  the  first  These  sums  were 
claimed  by  the  water  company  under  an  al- 
leged contract  dated  the  31st  day  of  Jtily. 
1891,  and  upon  allegations  that  the  water 
company  had  fully  performed  and  complied 
with  the  terms  and  requirements  of  the  con- 
tract on  Its  part.  The  city  answered,  deny- 
ing the  allegations  of  the  several  pleadings  of 
the  water  company,  and  averred  that  the 
contract  was  void  for  three  reasons,  Tls.:     (1> 
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toe  city  council,  w  ±(eiore  uie  contraci 
coQld  be  made  binding  upon  tbe  city,  the 
proposition  to  tax  it  for  such  purposes  must 
have  first  been  ratified  by  the  voters  of  the 
city  at  an  election  held  for  that  purpose,  as 
required  by  law,  and  it  was  denied  that  such 
an  election  had  been  held.  (3)  That,  if  It 
was  a  legal  contract,  by  it  the  water  com- 
pany bound  itself  to  furnish  engines  and 
pumps  and  an  elevated  tank  of  the  best  mod- 
ern character;  the  elevated  tank  to  hold  not 
less  than  30,000  gallons;  to  be  erected  on 
brick,  stone,  or  iron  foundation;  to  be  con- 
structed of  iron;  to  be  of  such  thickness  as 
to  withstand  all  pressure  required  of  it;  and 
to  be  elevated  sufficiently  to  give,  when  full, 
four  streams  of  water,  75  feet  In  height,  at 
the  courthouse,  through  50  feet  of  2^1ncb 
hose,  with  ring  nozzle  1  inch  In  diameter. 
That  its  waterworks  should,  in  case  of  neces- 
sity, furnish  at  any  time  10  to  15  snfllclent 
streams  of  water  for  the  purpose  of  extin- 
guishing fires;  the  water  to  be  supplied  to  be 
pure  and  wholesome,  and  protected  from  all 
sources  of  impurity  and  contamination,  and 
constantly  maintained  during  the  life  of  this 
contract  to  that  standard  of  purity  usually 
required  for  supplies  of  water  for  municipal 
and  domestic  purposes.  It  should  be  suffi- 
cient In  quantity  to  supply  10,000  people  with 
50  gallons  each  per  day;  the  same  to  be  in- 
creased, if  necessary,  to  meet  the  future  re- 
quirements of  the  city.  And  It  also  agreed 
to  furnish,  free  of  cost,  water  for  the  public 
schools  of  the  city.  The  city  alleged  that 
the  company  failed  in  each  and  all  of  these 
particulars;  that  the  water  furnished,  In- 
stead of  being  pure  and  wholesome,  was 
foul,  stagnant,  impure,  filthy,  unfit  for  drink- 
ing purposes,  bathing  purposes,  and  unfit 
even  for  sprinkling  the  streets  or  yards,  and, 
when  so  used  In  sprinkling,  gave  forth  foul 
and  offensive  odors.  The  water  company  de- 
nied each  and  all  these  allegations,  and  al- 
leged that  the  water  supply  was  from  Salt 
river,  and  that  it  was  known  at  the  time  the 
contract  was  entered  Into  that  the  supply 
was  to  come  from  that  source;  that  the  city 
had  accepted  the  contract  with  that  knowl- 
edge, and  was  therefor^  estopped  from  com- 
plaining of  the  quality  of  the  water  so  fur- 
nisbed.  The  Issues  were  completed  by  addi- 
tional pleadings  filed. 

As  to  the  first  contention  of  the  city,  it  ap- 
pears to  08  that  the  former  opinion  referred 
to  settles  it  by  the  use  of  this  language: 
"We  do  not  think  that  it  is  material  whether 
tbe  contract  was  made  with  the  trustees  of 
Harrodsburg  or  the  city  council,  if  in  fact  the 
name  of  the  city  authorities  had  been  chan- 
ged by  law.  In  such  a  case  the  officers  of 
tne  dty,  exercising  the  power  theretofore 
vested  In  tbe  trustees,  did  in  fact  enter  Into 
tbe  contract  after  the  same  had  been  ratified 
by  the  voters." 

As  to  the  next  proposition— as  to  whether 


eviaence  introaucea  tnat  tne  election  was  in 
substantial  compliance  with  the  law  with  ref- 
erence to  the  elections  upon  such  questions. 
In  the  same  opinion  the  court  said:  "Nor  do 
we  think  that  the  mere  fact  that  the  vote 
was  taken  at  tbe  hotel  and  courthouse  in- 
validates the  election,  provided  there  was  in 
effect  any  law  authorizing  an  election  to  be 
held  at  those  places  at  that  time,  and  pro- 
vided the  election  was  In  fact  held  there, 
upon  due  notice,  and  the  voters  of  the  city 
generally  participated  therein." 

The  next  and  last  question  is  more  serious. 
There  are  copied  Into  this  record  the  depo- 
sitions of  about  100  witnesses,  all  stating, 
without   material    contradiction,    that    from 
three  to  six  months  In  each  year  the  water 
furnished  by  the  water  company  under  its 
contract  with  the  olty  was  foul,   stagnant, 
Impure,  unfit  for  drinking  and  bathing  pur- 
poses, and  when  the  streets  or  yards  were 
sprinkled  with  it  they  gave  forth  foul  and 
offensive  odors;    that  none  of  the  citizens 
drank  it  during  these  times,  nor  used  It  for 
cooking  purposes;    few  bathed  in  It;    some 
washed  their   dishes   and   cooking   utensils 
with  It,  but  used  cistern  or  well  water  for 
rinsing;  and  some  sprinkled  their  yards  and 
the  streets  with  It.    Many  stated  that  it  was 
unhealthful,  and  all  agreed  that  it  was  very 
offensive  and  noxious   to   the   smell.     The 
proof  also  showed  that  the  standpipe  was  not 
sufficiently  elevated,  or  that  it  was  not  kept 
full  of  water,  so  as  to  create  the  pressure 
as  required  by  the  contract  to  extinguish 
fire,  and  that  probably  20  or  more  houses  in 
the  city,  by  reason  of  their  elevation,  are 
not  furnished  any  or  complete  fire  protection. 
The  witnesses  also  stated  that  the  cause  of 
the  water  not  being  wholesome  was  l>ecause 
tbe  water  did  not  run  in  Salt  river  during 
the   dry   season  of  the  year,   and  stood   In 
pools,  and  tbe  water  company  erected  a  dam 
across  the  river  to  accumulate  water  suffi- 
cient for  Its  purposes,  which  caused  tbe  pools 
to  extend  several  miles  up  the  stream,  In 
which  stock  of  all  kinds  entered  and  stood, 
and  the  carcasses  of  dead  animals  accumulat- 
ed, and  tbe  filth  from  the  farms  and  build 
ings  above  was  washed  Into  it,  and  the  mv 
and  slime  accumulated  In  it    On  the  ot^ 
hand,  the  water  company  showed  that  It  < 
furnished  the  city  a  good  and  substa' 
waterworks  plant,  at  a  cost  of  sevent 
or  a  hundred  thousand  dollars;  that  tb 
trouble  is  the  impurity  of  the  watc 
part  of  the  year,  the  lack  of  flltrati' 
the  water  is  muddy,  and  the  defC' 
pressure  from  the  standpipe;    thr 
being  insufficient   to   protect  a   f 
buildings  from  fire.    The  proof  ■ 
the  system  had  been  very  effe 
purpose  of  putting  out  fires  fro* 
of  it  until  the  trial  of  the  case 
of  great  benefit  to  the  city  f 
We  do  not  understand  that 
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mat  tne  city  was  to  pay  tne  water  company 
the  mm  of  $1,055  quarterly  for  the  sole  pur- 
pose of  aCordiog  It  fire  protection,  but  It 
was  to  be  paid  for  all  the  benefits  which 
might  or  could  be  derived  from  such  a  plant; 
and  the  citizens,  when  they  voted  the  tax 
upon  themselves  for  that  purpose,  contem- 
plated getting  pure  and  wholesome  water 
for  domestic  purposes,  even  though  they  had 
to  pay  individually  for  water  for  such  use; 
and  all  these  benefits  and  conveniences  were 
contemplated  in  the  making  of  the  contract 
by  the  city  council  for  the  benefit  of  the 
citizens.  From  all  the  facts  and  circum- 
stances shown  by  the  record,  we  are  of  the 
opinion  that  the  water  company  has  not  com- 
piled, In  substance  and  effect,  with  its  con- 
tract, and  that  it  would  be  Inequitable  and 
unjust  to  compel  the  city  to  pay  the  full 
contract  price  for  the  water  furnished  It  by 
the  water  company.  But  on  the  other  hand, 
we  are  of  the  opinion  that  the  water  furnish- 
ed by  the  water  company  has  been  of  con- 
siderable benefit  to  the  city,  and  that  the 
water  company  has  not  intentionally  failed 
to  comply  with  its  contract,  but  It  has  been 
slow  in  using  its  means  to  obtain  the  char- 
acter of  water  it  contracted  to  furnish,  and, 
until  It  does  substantially  comply  with  its 
contract  In  these  respects.  It  should  only  be 
allowed  to  recover  a  reasonable  price  for 
such  water  as  it  has  furnished  and  does 
furnish— not,  in  any  event,  to  exceed  the  eon- 
tract  price.  Under  all  the  circumstances,  it 
would  be  unjust  and  inequitable  to  declare 
this  contract  null.  By  doing  so,  it  would 
cause  almost  the  entire  sacrifice  of  Its  In- 
vestment The  city  should  pay  the  water 
company  a  reasonable  price  for  the  water 
furnished,  to  enable  It  to  furnish  water  as 
it  contracted  to  do.  Then  if,  within  a  rea- 
sonable time,  the  company  fails  to  furnish 
water  In  accordance  with  Us  contract,  the 
city  should  be  absolved  from  the  contract. 

It  is  our  opinion  that  the  ordinance  passed 
by  the  city  council,  declaring  the  contract 
void  and  at  an  end,  and  the  written  notice 
given  by  the  water  company  to  the  council 
to  the  same  effect,  did  not  have  the  effect 
to  annul  the  contract. 

The  principles  upon  which  we  have  held 
that  the  controversy  between  these  parties 
should  be  settled  are  In  line  with  the  cases 
of  Escott  &  Son  V.  White,  etc.,  10  Bush, 
170;  Morford  v.  Ambrose  and  Mastin,  3  J. 
J.  Marsh.  688;  and  Same  v.  Mastin,  6  T.  B. 
Mon.  609.  17  Am.  Dec.  168. 

The  parties,  upon  the  return  of  this  cause, 
should  be  allowed  to  amend  their  pleading 
as  herein  Indicated,  and,  upon  their  failing 
to  do  so,  the  actions  should  be  dismissed. 
Wherefore  the  Judgment  of  the  water  com- 
pany against  the  city  for  $8,440  is  reversed, 
and  also  the  Judgment  In  favor  of  the  city, 
annulling  the  contract.  Is  reversed,  and  the 
actions  are  remanded  to  the  lower  court  for 
further  proceedings  consistent  herewith. 


(Court  of  Appeals  of  Kentucky.    April  28. 
1903.) 

OABRIERS— INJURY  TO  PASSBNOER— NBOLJ- 
GBNCB. 
1.  Plaintiff,  72  years  old  and  somewhat  iii- 
firm,  took  passage  on  defendant's  train,  being 
placed  in  cliarge  of  the  conductor.  When  a 
transfer  point  was  reached,  the  conductor  saw 
her  safely  seated  in  the  other  train,  and  en- 
joined her  to  remain  seated  until  it  stopped  at 
her  destination.  Plaintiff  testified  that,  on  near- 
ing  the  depot,  some  one  came  to  the  door  of  the 
coach  and  cried,  "Ail  hands  get  out  here;"  that 
she  could  cot  hear  very  well;  that  her  head  was 
all  bundled  up;  that  she  rose  from  her  seat, 
and  was  thrown  down  by  a  movement  of  the 
train,  and  injured.  There  was  no  evidence  of 
any  unusual  jerk  or  suddenness  in  the  stopping 
of  the  train.    Held,  defendant  was  not  liable. 

Appeal  from  Circuit  Court,  Larue  County. 

"Not  to  be  officially  reported." 

Action  by  Martha  Boles  against  the  Illi- 
nois Central  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Be- 
versed. 

W.  H.  Marriott,  I.  W.  Twyman,  Pirtle  & 
Trabue,  and  3.  M.  Dickenson,  for  appellant. 
Oore  &  Williams  and  O.  A.  Taylor,  for  ap- 
pellee. 

BARKER.  J.  This  action  was  Institated  by 
the  appellee,  Martha  Boles,  to  recover  of  the 
appellant,  the  Illinois  Central  Railroad  Com- 
pany, damages  for  Injuries  alleged  to  have 
been  received  by  her  while  a  passenger  npon 
one  of  its  trains,  caused,  as  she  alleged,  by 
Its  gross  negligence,  by  which  she  was 
thrown  down  in  the  car  and  severely  hurt 
The  answer  of  appellant  put  In  Issue  tbe 
allegations  of  negligence  In  the  management 
of  its  train,  and  by  a  second  paragraph  char- 
ged contributory  negligence  of  the  appellee. 
The  reply  properly  put  in  Issue  the  allegation 
of  contributory  negligence.  The  trial  of  the 
case  resulted  in  a  verdict  and  judgment  for 
the  appellee  In  the  sum  of  $600,  from  which 
appellant  has  appealed. 

The  first  question  necessary  to  be  decided 
Is  whether  or  not  the  lower  court  erred  in 
overruling  appellant's  motion  for  a  peremp- 
tory Instruction  at  the  close  of  appellee's 
testimony.  The  facts  are  these:  The  appel- 
lee, who  is  72  years  of  age,  took  passage  on 
the  train  of  appellant  at  Hodgenville,  Ky.. 
for  the  purpose  of  going  to  Louisville.  Stie 
seems  to  have  been  placed  by  a  member  of 
her  family  In  charge  of  the  conductor  of  the 
train  at  Hodgenville.  When  the  train  ar- 
rived at  Cecilia,  where  It  was  necessary  to 
change  cars,  the  conductor  saw  her  safely 
seated  on  the  train  bound  for  liouisvllle,  and 
enjoined  her  to  remain  seated  until  the  txaln 
stopped  at  the  depot  In  Louisville.  It  ai>- 
pears  by  appellee's  own  statement  that,  when 
she  was  placed  on  the  car  at  Cecilia  by  Con- 
ductor Ludwick,  be  told  her  to  remain  seated 
until  the  train  stopped  still.  Had  she  done 
this,  no  harm  would  have  come  to  her;  and. 
when  she  disobeyed  his  injunction,  she  was 
guilty  of  negligence.    It  is  true  that  she  says 
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out  here,"  and  this  waa  repeated  in  a  loud 
voice  two  or  three  times;  but  she  did  not 
know  or  say  who  this  was,  or  whether  he 
was  an  oflScer  or  employ^  of  appellant  She 
farther  says  that  she  could  not  bear  well, 
and  that  her  head  was  all  bundled  up. 
Brldently  she  misunderstood  what  was  said 
on  this  occasion. 

There  Is  nothing  In  the  record  which  shows 
tbat  appellant  fell  short  of  the  full  discharge 
of  any  duty  It  owed  to  appellee  as  its  pas- 
senger. Its  conductor  saw  her  safely  and 
comfortably  seated  In  the  car  at  Cecilia, 
where  the  change  of  cars  was-  made,  and 
there  enjoined  strictly  upon  her  to  remain  In 
her  seat  until  the  car  stopped  still.  There  Is 
no  evidence  In  the  case  tending  to  show  any 
unusual  Jerk  or  suddenness  in  the  stopping 
of  the  train.  Common  experience  teaches 
tbat  tbere  Is  always  some  sway  In  the  cars 
when  the  train  Is  stopped.  Appellee,  being 
old,  somewhat  deaf,  and  timid,  had  been 
placed  In  the  especial  care  of  the  conductor, 
and  It  was  her  duty,  having  been  so  placed, 
to  obey  the  Injunctions  given  for  her  safety. 
When  the  train  neared  Louisville,  and  the 
passengers  commenced  to  get  up  and  stand 
In  the  aisle  to  put  on  their  wraps  and  over- 
coats, as  Is  usual  on  such  occasions  with  the 
traveling  public,  appellee,  forgetting  or  dis- 
regarding the  Injunction  to  keep  ber  seat  un- 
til the  train  stopped  still,  also  got  up,  and 
when  the  train  stopped  she,  being  somewhat 
Infirm,  was  thrown  against  the  arm  of  the 
seat  and  her  side  Injured. 

A  careful  examination  of  this  record  con- 
vinces ns  that  the  Injuries  which  appellee 
received  were  wholly  caused  by  her  own 
negligence,  and  the  Jury  should  have  been 
peremptorily  instructed  to  find  for  the  appel- 
lant Wherefore  the  Judgment  Is  reversed 
for  proceedings  consistent  with  this  opinion. 


CRAIG  V.  WBLCH-H.\CKLEY  COAL  ft 
OIL  CO. 

(Coort  of  Appeals  of  Kentucky.    April  22, 
1903.) 

DBSCBNT    AND   DISTRIBUTION— HEIRSHIP— RH- 

aULTINO   TRUST— KSTABLISHMBNT 

—PETITION. 

1.  Where,  in  an  action  to  establish  plaintiff's 
heirship,  and  to  enforce  an  alleged  resulting 
trust  of  certHin  conveyances  of  land  made  by 
other  alleged  heirs  of  decedent,  the  petition  did 
not  allege  facts  from  which  plaintiff's  alleged 
heirship  was  derived,  and  did  not  allege  that 
decedent  ever  owned  the  land  conveyed,  or  any 
interest  therein,  or  that  he  died  intestate,  the 
petition  was  demurrable. 

Appeal  from  Circuit  Court  Knox  County. 

"Not  to  be  officially  reported." 

Action  by  Sarah  F.  Craig  against  tbe 
Welsb-Hackley  Coal  &  Oil  Company.  From 
a  Judgment  in  favor  of  defendant  plaintiff 
appeals.    Affirmed. 


for  appellee. 

BARKF.R,  J.  Tbe  appellant  Sarah  F. 
Craig,  by  a  petition  filed  In  the  Knox  circuit 
court  states  that  she  is  a  resident  of  Charles- 
ton, in  the  state  of  West  Virginia;  that 
Eliza  S.  Goodwin,  Levi  Welch,  Cornelia  H. 
Welch.  Miriam  W.  Donley,  Lalla  V.  Welch, 
Charles  Hedrlck,  Catherine  C.  Hedrlck,  Mary 
V.  Hedrlck,  James  Fry,  Henry  Fry,  and  John 
Fry,  each  and  all  claiming  to  be  heirs  at  law 
of  one  James  Welch,  deceased,  late  of  Green- 
brier, formerly  in  the  state  of  Virginia,  but 
now  West  Virginia,  filed  a  suit  In  equity  In 
the  United  States  Court  for  the  District  of 
Kentucky,  at  Frankfort,  Ky.,  on  the  26th 
day  of  September,  1886,  against  certain  per- 
sons then  residing  In  Knox  county,  Ky.,  for 
the  purpose  of  quieting  the  title  to  certain 
lands  In  tbat  county  which  were  claimed  by 
Eliza  8.  Goodwin  and  her  coplalntiffs  as 
belrs  at  law  of  James  Welch.  This  action, 
which  was  styled  "Eliza  S.  Goodwin  and  oth- 
ers. Plaintiffs,  against  William  Gilbert  and 
others.  Defendants,"  In  the  United  States 
Court  for  tbe  District  of  Kentucky,  did  not 
come  to  trial,  but  was  compromised  by  the 
plaintiffs,  as  the  beira  at  law  of  James 
Welch,  with  the  defendants,  who  were  the 
occupying  dalnuints  of  the  lands  Involved 
In  the  action.  By  this  compromise  the  oc- 
cupying claimants  granted  and  relinquished 
to  the  plaintiffs  all  of  their  right,  title,  and 
interest  in  the  coal  and  mineral  rights  In  the 
land  In  question,  and  the  plaintiffs  relinquish- 
ed to  the  occupying  claimants  all  of  their 
Interest  In  tbe  surface  thereof,  and  the  action 
In  the  United  States  District  Court  was  dis- 
missed. Proper  deeds  of  conveyance  be- 
tween the  parties  to  tbe  action  were  made, 
and  duly  put  to  record  In  tbe  Knox  county 
court  Afterwards  the  plaintiffs  in  the  ac- 
tion before  mentioned,  as  heirs  at  law  of 
James  Welch,  conveyed  ail  of  their  right  and 
title  In  and  to  the  mineral  rights  In  the  lands 
so  acquired  to  the  Welch  Hackley  Coal  & 
Oil  Company,  a  corporation  created  under 
the  laws  of  the  state  of  New  Jersey,  with 
power  to  contract  and  be  contracted  with,  to 
sue  and  be  sued,  and,  among  other  powers 
granted  to  it  it  was  emimwered  to  mine 
coal  and  bore  for  oil;  tbat  none  of  these  be- 
fore-mentioned plaintiffs  In  the  action  In  the 
United  States  Court  for  the  District  of  Ken- 
tucky were  heirs  at  law  of  James  Welch,  nor 
did  they  have  any  right,  title,  or  Interest  In 
or  to  the  lands  in  question;  that  appellant 
is  an  heir  at  law  of  James  Welch,  but  was 
not  a  party  In  the  suit  in  question  In  the 
United  States  Court  for  the  District  of  Ken- 
tucky, and  was  not  a  party  to  the  compro- 
mise made  therein,  nor  was  she  a  party  to 
any  deed  or  deeds  of  conveyance  made  in 
pursuance  of  the  compromise  before  men- 
tioned. Appellant  further  states  that  Alex- 
ander  Montgomery,  Guy  Montgomery,  and 
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has  any  knowledge,  and  that  she  will  take 
such  steps  as  are  necessary  to  bring  them  be- 
fore the  court;  that  Eliza  S.  Ooodwln  and 
her  co-plalntifFs  effected  the  compromise  In 
question,  and  obtained  the  conveyance  of 
the  mineral  rights  before  mentioned,  by  rea- 
son of  the  fact  that  they  pretended  to  be 
heirs  at  law  of  .Tames  Welch;  that  the  min- 
eral rights  obtained  by  reason  of  the  compro- 
mise in  question  have  great  yalue,  and  that 
appellee,  who  purchased  the  same,  has  given 
out  the  statement  that  It  paid  $500,000  for 
them;  that  appellant  does  not  desire  to  at- 
tack or  assail  the  agreements  of  compromise 
and  deeds  of  conveyance  made  thereunder  to 
Eliza  S.  Goodwin  and  others,  but,  on  the 
contrary,  she  ratifies  the  agreements  of  com- 
promise, and  accepts  the  deeds  of  convey- 
ance, and  prays  that  she  be  adjudged  to  be 
an  heir  at  law  of  James  Welch,  and  that  ap- 
pellee be  adjudged  to  hold  the  conveyances 
made  to  it  in  trust  for  her  and  the  other 
heirs  at  law  of  James  Welch;  and  she  prays 
for  her  costs  and  all  other  proper  relief.  A 
general  demurrer  having  been  filed  by  the 
appellee  to  the  foregoing  petition.  It  was  sus- 
tained by  the  court,  whereupon  appellant 
filed  an  amended  petition,  in  which  she  sets 
forth  the  names  of  the  various  occupying 
claimants  who  were  defendants  in  the  ac- 
tion of  Eliza  S.  Goodwin  against  William 
Gilbert  and  others,  and  gave  In  detail  the 
various  agreements  of  compromise  with  ref- 
erence to  the  land  in  question  and  sale  of 
the  mineral  rights  to  appellee.  By  a  second 
amendment  she  states  that  the  compromise 
between  the  occupying  claimants  and  Eliza 
S.  Goodwin  and  her  coplalntiffs  was  made 
under  the  belief  that  Eliza  S.  Goodwin  and 
her  coplalntiffs  were  the  true  heirs  at  law 
of  James  Welch,  and  that  the  compromise  In 
question  was  made  for  the  sole  use,  benefit, 
and  profit  of  the  real  heirs  at  law  of  James 
Welch,  and  was  so  Intended;  that  the  agree- 
ments of  compromise  in  question  were  all 
made  without  the  knowledge  or  consent  of 
appellant,  but  that  she  adopts  and  ratifies 
them.  A  general  demurrer  liavlng  been  filed 
to  the  petition  as  amended,  it  was  sustained 
by  the  court,  and,  appellant  declining  to 
plead  further,  her  petition  was  dismissed; 
from  which  judgment  she  has  appealed. 

The  petition,  as  amended,  does  not  raise 
the  question  which  appellant  evidently  de- 
sired to  have  this  court  adjudicate.  Without 
reference  to  the  merits  of  the  question  In- 
volved, the  petition  Is  clearly  bad  on  demur- 
rer, because  it  is  not  alleged  that  James 
Welch  ever  owned  the  land  mentioned  in  the 
pleadings,  or  that  be  had  any  interest  there- 
in; nor  Is  It  alleged  that  he  died  Intestate, 
or  shown  how  appellant  is  his  heir.  The  al- 
legation that  she  is  his  heir  at  law  Is  a  mere 
legal  conclusion,  as  was  decided  by  this 
court  In  the  case  of  Lame  v.  Hays,  7  Bush, 
60.    On  tbia  subject  the  court  says:    "But 


any  recovery  by  any  sufficient  evidence  of 
title,  but  that  the  petition  Is  fatally  defective. 
80  far,  at  least,  as  it  purports  to  allege  the 
derivation  of  title  by  Phoebe  Larue  by  in- 
.herltance  from  Isaac  Larue,  the  averment 
that  she  was  one  of  his  heirs  being  but  a  con- 
clusion of  law,  as  this  court  has  repeatedly 
decided  in  effect  in  passing  upon  the  compe- 
tency of  evidence  adduced  to  prove  heirship. 
Banks  ▼.  Johnson,  4  J.  J.  Marsh.  diO;  Carrie, 
etc.,  V.  Fowler,  5  J.  J.  Marsh.  145." 

Appellant's  petition  was  fatally  defective 
for  these  reasons,  and  the  circuit  court  did 
not  err  in  dismissing  it  on  demurrer;  where- 
fore the  judgment  la  affirmed. 


HUFF  et  al.  v.  HINIARD  et  aL 

(Court  of  Appeals  of  Keutucky.    April  28, 
1903.) 

PUBLIC  LANDS  —  PATENT  —  PATENTEE  —  PRB- 
SUUFTIONS— EVIDENCE— LACHES— CON- 
STRUCTION OF  DEED. 

1.  The  incompetency  of  a  son  to  testify  as  to 
the  declarations  of  his  deceased  faUier  uat  he 
intended  certain  laud  for  the  son,  and  had  a 
sarvey  made  and  a  patent  issoed  m  his  name, 
is  not  affected  by  an  assigDment  by  the  son  ol 
his  alleged  interest  in  the  land  to  plaintiffs,  who 
sue  to  recover  the  value  of  timber  cut  by  de- 
fendants, in  possession  of  the  land  under  a  deed 
from  the  father. 

2.  Defendants  claimed  as  heirs  at  law  of 
their  ancestor,  who  acquired  title  to  land 
through  mesue  conveyances  from  W.  T.,  who 
surveyed  the  land  and  obtained  a  patent  there- 
for. W.  T.,  Jr.,  the  son  of  the  patentee,  ac- 
naiesced  for  over  30  years  in  the  possession  of 
those  claiming  auder  his  father's  deed,  and 
then,  after  the  father's  death,  claiming  that 
his  father  made  the  survey  and  obtained  the 
grant  In  his  nam6  and  for  him,  conveyed  his 
alleged  interest  in  the  land,  which  had  raloa- 
ble  timber  on  it,  to  plaintiffs  for  $30  by  a  deed 
reciting  a  consideration  of  $450.  The  surveyor 
who  made  the  survey  testified  that  it  was  made 
by  the  father,  and  there  was  nothing  in  the 
record  of  the  survey  or  patent  to  indicate  that 
it  was  made  in  the  sou's  name.  The  only  proof 
offered  by  plaintiff  was  some  alleged  declara- 
tions of  the  father,  proved  by  the  son  and  an- 
other witness,  that  the  father  intended  the 
land  for  the  son,  and  had  the  survey  made  and 
the  patent  issued  in  the  latter's  name.  Heli 
insufficient  to  oTercome  the  presumption  that 
the  W.  T.  uamed  in  the  patent  was  the  W.  T. 
who  had  the  survey  made  and  obtained  the 
patent 

3.  A  question  was  made  as  to  whether  the 
deed  from  W.  T.,  which  purported  to  convey 
all  his  land  in  that  locality,  included  the  land 
in  controversy.  Held  that,  by  his  acquiescence 
for  over  30  years  in  the  possesion  of  those 
claiming  under  the  deed,  the  son  gave  a  prac- 
tical construction  to  it,  which  could  not  be  dis- 
regarded. 

Appeal  from  Circuit  Comrt  Leslie  Gonoty. 

"Not  to  be  officially  reported." 

Action  by  John  B.  Mlnlard  and  another 
against  John  Huff  and  another.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Re- 
versed. 

T  3.  8m  Deeds,  vol.  16,  Cent  Dig.  |  tu. 
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HOBSON,  J.  On  December  4,  1844,  WU- 
liam  Turner,  of  Harlan  county,  made  a  sur- 
vey of  100  acres  of  land,  which  was  car- 
ried Into  grant  on  July  2,  1845.  The  survey 
describes  the  land  as  lying  In  Harlan  county, 
on  Turner's  Creek  of  Greasy  Fork.  On 
March  3.  1857,  William  Turner  and  John  S. 
Turner,  by  deed,  conveyed  to  Robert  Turner 
"a  certain  farm  composed  of  various  tracts 
of  land  situated  In  the  county  and  state 
aforesaid,  consisting  of  about  seven  hundred 
acres,  •  •  *  beginning  on  a  sycamore 
i«tandlng  on  the  south  bank  of  the  Greasy 
river;  thence  running  so  as  to  Include  ail 
the  various  tracts  of  land  owned  by  the  said 
William  Turner  and  John  S.  Turner  on  both 
sides  of  saia  Greasy  river."  EH  Huff,  the 
ancestor  of  appellants,  got  the  land  from 
Robert  Turner,  or  his  heirs,  who  made  him 
a  deed  for  it.  EH  Hulf  lived  on  the  farm  for 
a  number  of  years,  and,  finding  that  the  100- 
acre  survey  hbove  referred  to  did  not  adjoin 
the  other  land,  took  out  a  patent  for  the  in- 
tervening land,  60  as  to  get  all  his  land  In 
one  boundary.  After  this  he  died,  In  the 
year  1893,  leaving  appellants  In  possession  as 
bis  heirs  at  law.  WUliam  Turner  had  a  son 
named  William  Turner,  who  in  1844  was 
some  5  or  10  years  old;  and  this  son,  on 
September  14,  1895,  for  an  alleged  considera- 
tion of  1450,  conveyed  the  100  acres  above 
referred  to  to  appeUee  John  B.  Minlard. 
The  real  consideration  of  the  deed  was  $30, 
and  It  was  not  recorded  untH  March  25,  1899. 
On  March  20,  1899,  Minlard  and  John  M. 
Bniley,  to  whom  he  had  conveyed  an  inter- 
est In  the  land,  Instituted  this  action  to  re- 
rover  for  136  poplar  logs  cut  by  appellants 
from  the  land,  alleged  to  be  of  value  $408. 
On  the  trial  of  the  case  the  court  fixed  the 
value  of  the  logs  at  $222.41,  and  entered  a 
Judgment  to  the  effect  that  the  plaintiffs  had 
fshown  themselves  to  have  the  better  right  to 
the  land  from  which  the  timber  in  contro- 
versy was  cut,  and  it  was  therefore  adjudged 
that  the  plaintiffs  recover  of  the  defendants 
the  value  of  the  timber,  $222.41,  and  their 
costs. 

It  is  insisted  for  appellees  that,  as  there 
was  no  demand  made  on  the  court  for  a 
separation  of  the  conclusions  of  law  from 
the  findings  of  fact,  the  Judgment  of  the 
court  on  all  questions  raised  by  the  plead- 
ings must  be  treated  as  the  verdict  of  a  prop- 
erly instructed  Jury.  This  is  true,  hut  the 
Judgment  of  the  court  Is,  in  substance,  a 
finding  of  fact  in  favor  of  the  plaintiffs'  title, 
and  it  is  insisted  for  appellants  that  this  find- 
ing ifl  palpably  against  the  evidence.  The 
only  ground  upon  which  William  Turner,  Jr., 
-who  made  the  deed  to  Minlard  in  March, 
1895,  claimed  title  to  the  land,  was  that  his 
father,  William  Turner,  Sr.,  made  the  survey 
and  obtained  the  grant  in  his  name,  and  for 


as  to  bis  age;  or  some  5  years  younger,  if  we 
fix  his  age  by  that  of  another  man,  who.  he 
says,  was  older  than  he.  The  surveyor  who 
made  the  survey  says  that  It  was  made  by 
William  Turner,  the  father.  There  is  noth- 
ing in  the  record  of  the  survey  or  patent  to 
indicate  that  it  was  made  hi  the  name  of 
William  Turner,  Jr.  The  presumption  Is 
that  the  WlUiam  Turner  therein  named  is 
the  William  Turner  who  bad  the  survey 
made,  and  obtained  the  patent.  This  legal 
presumption  after  the  lapse  of  half  a  century 
and  the  death  of  all  the  parties  cannot  be 
overthrown  but  by  the  clearest  evidence. 
The  only  proof  to  sustain  the  conclusion  of 
the  circuit  court  is  some  alleged  declara- 
tions of  William  Turner,  proved  by  William 
Turner,  Jr.,  and  the  father  of  plaintiff  Min- 
lard, to  the  effect  that  he  Intended  the  land 
for  William  Turner,  Jr.,  and  had  the  survey 
made  and  the  patent  issued  in  his  name; 
but  this  evidence,  so  far  as  testified  to  by 
William  Turner,  Jr.,  Is  incompetent,  as  he 
cannot  testify  for  himself  as  to  the  declara- 
tions of  his  father,  and  by  the  provisions  of 
the  Code  his  competency  in  this  respect  Is 
not  affected  by  his  assignment  of  his  Interest 
In  the  land  to  another;  and,  waiving  this,  we 
are  clearly  of  the  opinion  that  such  evidence 
cannot  overturn  the  record  after  the  death 
of  all  the  parties,  under  the  circumstances 
shown  in  the  case.  William  Turner,  Jr.,  as- 
serted no  right  to  the  land  in  the  lifetime 
of  his  father,  or  Robert  Tamer,  his  vendee, 
or  Fll  Huff,  who  bought  the  land  when  it 
was  sold  to  settle  the  estate  of  Robert  Turner. 
In  fact,  so  far  as  appears,  for  something 
over  30  years  he  acquiesced  in  the  claim  of 
Huff  and  Robert  Turner  to  this  land,  and  In 
1895  he  conveyed  away  to  Minlard  the  tract 
for  $30,  putting  In  the  deed  an  alleged  con- 
sideration of  $450.  The  land  has  valuable 
timber  upon  It,  and  his  sale  of  It  for  $30  is. 
in  keeping  with  bis  previous  conduct,  show- 
ing that  he  had  no  title  to  it.  If  the  title  to 
land  could  be  destroyed  by  such  proof,  no 
confidence  could  be  placed  In  record  titles. 

A  question  is  also  made  as  to  whether  the 
deed  from  William  Turner  to  Robert  Turner 
covered  this  lOO-acre  survey.  The  purpose 
of  the  deed,  on  its  face,  was  to  convey  all  the 
land  of  WlHlam  Turner  on  Greasy  Fork. 
Neither  William  Turner,  nor  any  of  his  chil- 
dren, have  set  up  any  -claim  to  the  land. 
The  claim  of  William  Turner,  Jr.,  is  not 
made  as  the  heir  of  his  father,  but  on  the 
idea  that  he  was  the  patentee.  If  this  body 
of  land  had  not  at  the  time  been  understood 
to  be  included  in  the  deed  which  William 
Turner  made,  it  is  Incredible  that  none  of 
the  parties  in  Interest  should  have  set  np 
claim  to  It  or  looked  after  It.  The  acquies- 
cence in  Huff's  claim  of  the  lahd  for  so  many 
years,  and  until  after  his  death,  as  well  as 


cannot  now  be  disregarded. 

On  tlie  admitted  facts,  the  Judgment  of  the 
drcnit  court  Is  not  sustained  by  sufficient 
evidence,  and  it  is  therefore  rerersed,  and 
the  cause  remanded,  with  directions  to  grant 
appellant  a  new  trlaL 


BEDFORD-BOWLING  OB£BN  STONB 
CO.  et  al.  ▼.  OMAN  et  aL 

(Court  of  Appeals  of  Kentucky.     April  28, 
1903.) 

LKA8E— CONSTRUCTION— RIGHT  TO  TAKE  OUT 
CUTTING  STONE— EXPIRATION  OP  LEASE— TI- 
TLE TO  RAILROAD  SWITCH— RAILROADS— 
DUTY  TO  RECEIVE  FREIGHT. 

1.  A  lease  of  the  right  to  work  and  use  all 
the  fiue  cutting  stone  contained  on  two  certain 
tracts  of  laud  obligated  the  leasees  to  build  or 
cause  to  be  built  a  railroad  from  the  quarry 
over  the  land  of  a  third  party  to  the  line  of  a 
certain  railroad  company.  There  was  no  cove- 
nant in  the  lease  for  the  conveyance  of  the  rail- 
road to  tlie  lessors  at  its  expiration.  Beid  that, 
in  the  abseuce  of  a  stipulation  goreruing  the 
matter,  the  railroad,  being  part  of  the  realty, 
became  the  property  of  the  owners  of  the  soil 
to  which  It  was  affixed,  and  a  grantee  of  one 
of  the  lessors  had  no  interest  therein. 

2.  A  commissioner's  deed,  stipulating  that 
"that  which  is  conveyed  is  the  interest  of  F. 
iu  the  cutting  stone  on  the  land  aforesaid,  be- 
ing one-third  interest,"  conveys  only  an  inter- 
est in  the  cutting  stone,  and  no  Interest  iu  a 
railroad  switch  connecting  the  quarry  with  the 
line  of  a  railroad  company. 

3.  A  railroad  corporation  which  had  the  con- 
trol and  management  of  a  switch  running  from 
its  line  to  appellant's  quarry  could  not  lawfully 
refuse  to  receive  and  transport  freight  belong- 
ing to  appellees,  owners  uf  a  near-by  quarry, 
to  and  from,  such  reasonable  points  along  the 
line  at  which  they>  could  lawfully  ship  or  re- 
ceive it. 

4.  The  right  to  take  cutting  stone  from  a 
tract  of  land  necessarily  curries  with  it  such 
reasonable  use  of  the  surface  over  the  stone 
as  is  uecessary  to  make  the  right  available. 

Appeal  from  Circuit  Court,  Warren  County. 

"To  be  offlcially  reported." 

BUI  by  John  Oman  and  others  against  the 
Bedford-Bowling  Green  Stone  Company  and 
the  Louisville  &  Nashville  Railroad  Company. 
Decree  for  plaintiffs,  and  both  defendants  ap- 
peal. Affirmed  on  appeal  of  railroad  company. 
Reversed  on  appeal  of  stone  company. 

Bodley,  Baskln  &  Morancy  and  John  E.  Da 
Bose.  for  appellant  Bedford-Bowling  Green 
Stone  Co.  Jas.  E.  Mitchell,  Mitchell  &  Du 
Bose,  B.  W.  Hlnea,  B.  D.  Warfleld,  and  Thoa. 
B.  Harrison,  Jr.,  for  appellant  Louisville  & 
N.  R.  Co.    L.  McQuown,  for  appellees. 

BARKER,  J.  This  action  Involves  the 
rights  of  appellees  to  the  use  of  a  railroad 
switch  which  runs  from  the  Memphis  Junc- 
tion of  the  Louisville  &  Nashville  Railroad 
Company's  line  In  Warren  county,  Ky.,  about 
8%  miles,  to  the  quarry  of  the  appellant  Bed- 
ford-Bowling Green   Stone   Company.     It  Is 


with  any  minute  particularity.  It  Is  sufficient 
to  say  that  the  Bedford-Bowling  Green  Stone 
Company  claims  to  be  the  exclusive  owner 
of  the  switch  in  question;  and,  on  the  otba 
hand,  the  appellees  claim  a  part  ownership, 
with  The  right  to  its  use,  and.  If  that  be  not 
80,  that  it  1b  a  part  of  the  railroad  system 
of  the  appellant  Louisville  &  Nashville  Rail- 
road Company,  and,  as  such,  they  have  the 
right  of  shipment  over  it,  and  that  the  Louis- 
ville &  Nashville  Railroad  Company  has  no 
legal  right,  as  a  common  carrier,  to  refuse  to 
transport  freight  along  its  line,  and  that  the 
pleadings  properly  present  these  issues  for 
adjudication.  Upon  tbe  trial  below,  the  learn- 
ed chancellor  held  that  the  appellees  were  part 
owners  of  tbe  switch  in  question,  and  en- 
joined the  Bedford-Bowlhig  Green  Stone  Com- 
pany from  interfering  wlth^their  rights  to  its 
use,  and  required,  by  a  mandatory  injunc- 
tion, the  appellant  Louisville  &  Nashville  Rail- 
road Company  to  transport  appellees'  freight 
over  it  to  their  quarry,  at  or  near  the  end 
of  the  line.  From  this  Judgment  an  api>eiU 
has  been  prosecuted  to  this  court 
In  1870  Hugh  F.  Smith  and  his  wife,  LytUa 

A.  Smith,  were  the  owners  in  fee  simple  of 
a  tract  of  land  in  Warren  county,  Ky.,  known 
as  the  "Howarth  Tract";    and  they  and  one 

B.  C.  Sanders,  together,  owned  the  perpetual 
right  to  quarry  the  fine  cutting  stone  in  an 
adjoining  tract,  Icnown  as  the  "Loving  Land." 
Smith  and  wife  owned  an  undivided  two- 
thirds  Interest,  and  B.  O.  Sanders  an  undi- 
vided one-third  interest.  Sanders  bad  no  in- 
terest in  the  Howarth  land.  On  the  22d  day 
of  January,  1870,  Smith  and  wife  and  B.  C 
Sanders  entered  into  a  written  lease  with 
Owen  McDonald  &  Co.,  whereby  they  leased 
to  them  for  a  term  of  30  years  the  right  to 
work  and  to  use  all  tbe  fine  cutting  stone 
contained  on  tbe  two  tracts  of  land.  In  con- 
sideration of  this  lease,  Owen  McDonald  & 
Co.  bound  themselves  to  build,  or  cause  to  be 
built,  within  three  years  from  the  date  of  the 
lease,  a  railroad  from  the  quarry  on  the  land 
to  the  Memphis  Branch  of  the  Louisville  & 
Nashville  Railroad  Company,  and  to  com- 
mence operations  In  the  quarry  within  three 
years  from  the  date  of  the  lease;  and  It  was 
stipulated  that  unless  this  was  done  the  lease 
was  to  be  null  and  void.  Owen  McDonald  &- 
Co.  were  also  to  pay  to  the  lessors,  as  a  roy- 
alty, $1  for  each  100  feet  of  all  stone  miit- 
able  for  cutting  or  dressing  quarried  by  tbe 
lessees  during  the  term  of  the  lease,  and  cov- 
enanted to  keep  their  books  open  to  tbe  in- 
spection of  the  lessors,  so  that  they  noight 
settle  between  themselves  as  to  their  rights 
In  the  royalty.  At  the  expbratlon  of  tbe  term 
of  the  lease,  it  was  stipulated  that  the  leasees 
could  remove  all  the  tools  and  machinery,  un- 
less the  lessors  paid  a  fair  price  for  them. 
Afterwards  Owen  McDonald  &  Co.  conveyed 
their  Interest  In  tbe  lease  to  tbe  White  Stone 
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Junction  of  the  LonlsviUe  &  NaEtavllle  Rail- 
road Company,  and  built  thereon  tbe  railroad 
switch  InTolved  in  this  lltigatiou,  since  which 
time  the  interests  originally  acquired  by  Owen 
McDonald  &  Oo.  hare  passed  In  regular  suc- 
cessien  from  the  White  Stone  Quarry  Oom- 
pany  to  the  Belknap  &  Dumesnll  Stone  <!!om- 
pany,  and  from  it  to  the  Bowling  Green  Stone 
Company,  and  from  it  to  the  Columbia  Finance 
■•&  Trust  Company,  which  conveyed  It  to  the 
Bedford-Bowling  Green  Stone  Company.  In 
1888  the  Bellcnap  &  Dumesnil  Stone  Company 
purchased  all  the  interests  of  the  Smiths  In 
both  the  Howarth  and  the  Loriug  tracts,  and 
thus  became  the  owner  in  fee  simple  of  the 
first,  and  the  owner  of  a  two-thirds  Interest 
in  the  cutting  stone  in  the  latter,  tract.  In 
1ST8  B.  O.  Sanders,  being  indebted  to  Milton 
Feland  and  McElwain,  conveyed  to  them  his 
interest  in  the  cutting  stone  in  the  Loving 
tract  Feland  having  died,  in  a  suit  to  settle 
Ills  estate  his  interest  in  the  cutting  stone  was 
sold,  and  bought  by  appellee  John  Oman. 
McElwain  in  1885  sold  his  interest  in  the  cut- 
ting stone  to  Sallie  M.  Smith,  and  she  sold 
it  to  the  Belknap  &  Dumesnil  Stone  Company 
in  1888,  BO  that  at  the  expiration  of  the  lease. 
In  1900,  John  Oman  was  the  owner  of  a  one- 
third  Interest  in  the  cutting  stone  In  the  Lov- 
ing tract,  and  the  Bedford-Bowling  Green 
Htone  Company  was  the  owner  in  fee  simple 
of  the  Howarth  tract,  and  of  an  undivided 
two-thirds  Interest  in  the  cutting  stone  in  the 
Loving  tract.  Between  them,  and  in  the  pro- 
portions mentioned,  they  were  the  owners  of 
all  the  property  demised  by  the  lease  of  1870. 
After  the  expiration  of  the  lease  the  Oo- 
lumbia  Finance  &  Trust  Company,  appellants' 
vendor,  and  the  appeUee  John  Oman,  In  an 
action  that  was  pending  in  the  Warren  circuit 
court  betTteen  John  Oman  and  the  Bowling 
Green  Stone  Company,  etc.,  entered  into  an 
agreement  by  which  that  case  was  settled, 
and  a  division  made  between  the  parties  at 
Interest  as  to  their  rights  in  the  cutting  stone 
in  the  Loving  tract  In  pursuance  of  this 
agreement,  commissioners  were  appointed  to 
divide  the  Interests  of  the  parties  In  the  cut- 
ting stone,  which  having  been  made,  the  com- 
missioner of  the  court  conveyed  to  each  party 
to  the  settlement  their  respective  portions. 
This  deed  having  been  put  to  record,  there 
is  now  no  dispute  as  to  the  rights  of  the  par- 
ties to  this  litigatloh  on  this  question. 

John  Oman,  having  opened  a  quarry  on 
the  Loving  tract,  set  apart  to  him,  very  near 
the  quarry  operated  by  the  Bedford-Bowling 
Green  Stone  Company,  Is  naturally  very  anx- 
ious to  use  the  switch  In  transporting  his 
machinery  to  his  quarry,  and  in  transporting 
his  stone  to  the  main  line  of  the  Louisville  & 
Nashville  Railroad;  it  being  Impracticable  to 
haul  such  heavy  freight  for  so  long  a  dis- 
tance In  any  other  way.  We  do  not  think, 
however,  he  has  any  Interest  In  the  switch 
In   question.     It  was   built   by  the  White 


instrument  contains  no  covenant  for  its  con- 
veyance to  the  lessors  at  Its  expiration;  at 
which  time,  being  a  part  of  the  realty,  in  the 
absence  of  any  stipulation  governing  the 
matter,  it  became  the  property  of  the  own- 
ers of  the  soil  to  which  it  was  affixed.  In 
order  for  appellee  Oman  to  prove  himself  en- 
titled to  an  interest  in  the  railroad  switch 
involved  in  this  litigation,  it  was  incumbent 
upon  him  to  exhibit  some  muniment  of  title 
by  which  he  acquired  an  interest  In  it  This 
he  has  wholly  failed  to  do.  Bven  should  it 
be  held  that  his  remote  vendor,  B.  0.  San- 
ders, acquired  an  interest  by  the  terms  of 
the  lease  of  1870,  it  would  still  be  necessary 
for  him  to  show  some  transmission  of  that 
right  to  him.  He  purchased  the  interest  he 
holds  at  a  judicial  sale  in  the  settlement  of 
Milton  Feland's  estate,  and  the  deed  of  the 
commissioner  of  the  court  in  that  case  to 
him,  after  describing  the  land  containing  the 
cutting  stone  to  be  conveyed,  contains  this 
stipulation:  "That  which  is  conveyed  Is  the 
interest  of  M.  C.  Feland  in  the  cutting  stone 
on  the  land  aforesaid,  being  one-third  inter- 
est"  So  that  all  he  purchased  was  an  In- 
terest In  the  cutting  stone,  and  not  an  inter- 
est in  the  railroad  switch. 

The  railroad  switch  involved  in  this  litiga- 
tion was  built  by  the  White  Stone  Quarry 
Company,  and  In  so  doing  they  entered  into 
a  contract  with  the  Louisville  &  Nashville 
Railroad  Company,  by  which  it  leased  or 
hired  all  of  the  material  which  went  Into  It 
from  the  railroad  company,  upon  a  stipulated 
rent,  to  be  equal  to  6  per  cent  per  annum 
on  the  value  of  the  material  furnished;  the 
quarry  company  to  keep  the  roadway  in  good 
condition,  either  by  doing  the  work  itself, 
or  paying  the  railroad  company  for  what  it 
might  do  in  this  regard.  Afterwards,  on  the 
23d  day  of  May,  1803,  the  property  having 
passed  into  the  ownership  of  the  Bowling 
Green  Stone  Company,  a  new  contract  was 
made  between  it  and  the  railroad  company, 
in  wliich  all  of  the  terms  and  conditions  of 
the  original  contract  concerning  material  fur- 
nished by  the  railroad  company,  and  the 
rental  therefor  due  from  the  quarry  company, 
were  recited,  and  further  that,  "whereas, 
said  Bowling  Green  Stone  Company  wishes 
to  increase  its  business  and  has  represented 
to  said  Louisville  &  Nashville  Railroad  Com- 
pany that  If  it  should  be  relieved  from  the 
payment  of  said  rent  and  for  said  repairs,  it 
could  largely  increase  its  business,  which 
would  result  In  an  increase  of  traffic  for  said 
Louisville  &  Nashville  Railroad  Company: 
Now  therefore.  In  consideration  of  the  prem- 
ises, the  said  Louisville  &  Nashville  Railroad 
Company,  from  and  after  this  date,  releases 
the  said  Bowling  Green  Stone  Company  from 
the  payment  of  rent  on  said  material,  and 
also  agrees  to  keep  said  track  in  repair  dur- 
ing the  continuation  of  this  contract  without 
cost  to  said  Bowling  Green  Stone  Company, 
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on  GO  days'  notice  in  writing  to  said  Bowling 
Green  Stone  Company  whenever  and  at  any 
time  in  the  opinion  of  tbe  management  of 
said  Louisville  &  Nashville  Railroad  Com- 
pany the  shipments  from  said  quarries  to 
points  on  and  reached  via  said  Louisville  & 
Nashville  Railroad  Company's  lines  are  not 
sufficient  to  Justify  the  maintenance  of  tbe 
track  by  said  Louisville  &  Nashville  Rail- 
road Company."  This  contract,  and  other 
evidence  in  tbe  record  bearing  upon  the  ques- 
tion, show  that  the  Louisville  &  Nashville 
Railroad  Company,  during  tbe  continuance  of 
this  last  contract,  has  the  control  and  man- 
agement of  tbe  railroad  switch.  It  ovrns, 
controls,  and  operates  the  engines  and  other 
.rolling  stock  which  pass  over  the  line.  It 
keeps  the  roadbed  in  repair,  and  owns  all 
of  tbe  material  wblcb  'goes  into  it.  So  far 
as  this  record  shows,  it  exercises  the  same 
control  and  dominion  over  this  line  that  It 
does  over  any  other  part  of  its  system;  and 
we  think,  by  the  terms  of  tbe  contract  In 
question,  the  switch,  during  tbe  continuance 
of  the  contract,  at  least,  becomes  a  part  of 
the  general  system  of  the  Louisville  &  Nash- 
ville Railroad  Company.  This  being  so,  it 
cannot  lawfully  refuse  to  receive  and  trans- 
port freight  belonging  to  appellees  to  and 
from  such  reasonable  points  along  the  line 
at  which  they  may  lawfully  ship  or  receive 
It  This  is  clearly  settled  by  tbe  opinion  of 
this  court  in  the  case  of  the  Louisville  & 
Nashville  Railroad  Company  v.  Pittsburg  & 
Kanawha  Goal  Company,  64  S.  W.  909,  55 
L.  R.  A.  601.  in  which  it  is  said:  "Railroad 
companies  are  quasi  public  corporations,  cre- 
ated for  the  purpose  of  exercising  tbe  func- 
tions and  performing  the  duties  of  common 
carriers.  These  duties  are  defined  by  law, 
and  In  accepting  their  charters  they  neces- 
sarily take  with  them  all  the  duties  and  lia- 
bilities annexed;  and  they  are  required  to 
supply,  to  tbe  extent  of  their  resources,  ade- 
quate facilities  for  tbe  transaction  of  all 
business  offered,  and  to  deal  fairly  and  im- 
partially with  their  patrons.  McCoy  v.  C, 
I.,  St  L.  &  0.  R.  R.  Co.  (C.  C.)  13  Fed.  5; 
Munn  T.  Illinois,  94  U.  S.  126,  24  L.  Ed.  77. 
And  they  have  no  right  to  contract  with  a 
corporation  or  Individual  to  give  exclusive 
rights  to  transfer  any  commodity  over  any 
part  of  their  line.  •  •  •  The  contention 
is  made  for  the  ralbroad  company  that  ap- 
pellee Is  not  entitled  to  a  mandatory  Injunc- 
tion requiring  them  to  fulfill  their  corporate 
obligations  to  furnish  Impartial  service,  be- 
cause they  have  adequate  relief  In  a  court  of 
law  by  suit  to  recover  damages  for  tbe  wrong 


law  provides.  By  accepting  its  charter  the 
raUroad  company  assumed  obligations  to  tbe 
public,  and  the  duty  of  enforcing  these  obllgs- 
tions,  in  tbe  absence  of  some  statute  pro- 
viding a  different  remedy,  necessarily  de- 
volves upon  courts  of  equity.  Their  ^jnrls- 
diction  to  grant  relief  of  this  sort  hag  been 
well  established  and  defined.  Hays  v.  Penn- 
sylvania Co.  (C.  G.)  12  Fed.  309;  al»)  tbt 
Express  Case,  decided  by  Justice  Miller  and 
Judge  McCreary  (C.  C.)  10  Fed.  869,  and  the 
case  of  the  State  v.  Tbe  Hartford  &  New 
Haven  Railroad  Co.,  29  Conn.  546L  It  is  plain- 
ly laid  down  in  these  and  other  cases  that  a 
railway  company  may  be  compelled  by  a 
mandatory  injunction  to  carry  out  the  ob]e<A 
for  which  they  were  created,  and  to  im- 
partially and  without  discrimination  serve 
the  public." 

While  It  is  tbe  duty  of  the  railroad  com- 
pany thus  to  receive  and  transfer  freight  (or 
appellee,  this  can  be  done  only  at  poiata 
along  the  line  of  the  railroad  switch  In  ques- 
tion at  which  appellee  may  lawfully  receive 
or  ship  it  He  has  no  right  to  trespass  upon 
the  private  property  of  appellants  In  order 
to  reach  tbe  road.  We  think,  under  his  right 
to  the  cutting  stone,  as  now  fixed  by  con- 
tract, appellee  Is  entitled  to  ship  and  recdve 
freight  at  any  reasonable  point  along  tbe 
road,  as  now  constructed,  which  lies  upon 
any  part  of  the  Loving  tract  which  wae  set 
apart  and  conveyed  to  him  in  the  settlement 
had  between  him  and  the  Columbia  Finauce 
&  Trust  Company.  Although  the  part  of  tbe 
Loving  tract  upon  which  the  railroad  Bwitcb 
lies  (being  No.  4  on  tbe  plat)  is  now  owned 
In  fee  by  appellants  Bedford-Bowling  Green 
Stone  Company,  the  right  to  take  the  cnttinr 
stone  which  belongs  to  appellee  necessarilr 
carries  with  It  such  reasonable  use  of  the 
surface  over  the  stone  as  is  necessary  to 
make  appellees'  Interest  in  the  land  avail- 
able. If  it  should  be  found  Impracticable, 
from  the  topography  of  the  land,  to  retch 
tbe  railroad  on  tract  No.  4,  then  appellees 
may  acquire  the  right  of  way  by  contract 
with  appellants,  or  condemnation  under  se^ 
tlon  816  of  tbe  Kentucky  Statutes,  to  any 
practicable  point  on  the  line  which  w411  not 
unnecessarily  interfere  with  appellants'  quar- 
ry as  now  operated. 

For  the  reasons  herein  given,  this  case  Is 
affirmed  as  to  the  Louisville  &  Nashville  Rail- 
road Company,  and  reversed  as  to  the  B<>d- 
ford-Bowling  Green  Stone  Company,  for  pro- 
ceedings consistent  with  this  opinion. 

SETTLE,  J.,  not  sitting. 
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STATU  V.  O'CONNOR. 

(Supreme  Court  of  Texas.     May  4,  1903.) 
ACTION  BY  STATB— TITLE  TO  LAND— VALIDAT- 
ING 8TATUTB— CONSTRUCTION. 

1.  Act  Feb.  11,  1860  (Gen.  LawB  1860,  p. 
109,  c.  78),  gave  certain  district  courts  power 
to  iDTestigate  any  claim  for  land  against  the 
state  havuig  its  origin  prior  to  December^  1^ 
1986,  and  to  confirm  such  claims,  and  provided 
that  the  act  should  continue  in  force  for  three 
yeare.  Act  April  4,  1881  (Gen.  Laws  1881,  p. 
105,  c  92),  provided  that  whereas  suits  to  con- 
firm titles  to  land  under  the  act  of  1860  had 
been  properly  brought,  but  not  finally  adjudi- 
cated until  after  three  years,  and  inasmuch  as 
the  Commissioner  of  the  Land  OfiBce  had  re- 
fused to  issue  patents  for  titles  not  confirmed 
within  the  three  years,  the  Commissioner  was 
required  to  issue  patents  to .  lands  when  suit 
was  commenced  within  three  years  from  the 
passage  of  the  statute,  and  when  the  "proper 
district  court"  had  finally  confirmed  such  titles. 
Suits  were  instituted  by  the  same  plaintiff,  un- 
der the  act  of  1860,  for  confirmation  of  title  to 
two  tracts,  and  there  was  a  judgment  in  favor 
of  plaintiff  in  18G2  in  one  suit,  and  in  1872, 
on  petition  of  plaintiff,  the  former  decree  was 
set  aside,  and  confirmation  had  as  to  both 
tracts.  AH  of  such  proceedings  were  had  in 
the  district  court  for  the  county  of  W.,  which 
by  the  act  of  18C0  was  given  jurisdiction,  but 
Act  Aug.  15,  1870  (Gen.  Laws  1870,  p.  201, 
c.  83),  amended  the  statute  of  1860  so  as  to 
confer  jurisdiction  on  the  district  court  of  T. 
county.  Hcld^  that  the  judgment  of  1872  was 
rot  validated  by  the  statute  of  1881,  since  the 
suit  in  which  the  judgment  in  1872  was  entered 
was  an  iudependent  proceeding  commenced  aft- 
er the  time  limited  by  the  statute  of  1860,  and 
there  had  been  a  valid  judgment  within  the 
time  prescribed  by  the  act  of  1860,  and  exclu- 
sive jurisdiction  had  been  conferred  on  the  dis- 
trict court  of  T.  county  before  such  judgment 
was  rendered. 

Error  to  Court  of  Civil  Appeals  of  Tiilrd 
Supreme  Judicial  District. 

Action  by  the  state  of  Texas  against  Thom- 
as O'Connor.  From  a  Judgrment  of  the  Court 
of  Civil  Appeals  (71  S.  W.  409)  reversing  a 
Judgment  for  plaintiff,  plaintiff  appeals.  Re- 
Tersed. 

C.  K.  Bell,  Atty.  Gen.,  for  the  State.  H. 
O.  Dickinson,  for  defendant  in  error. 

BROWN,  J.  On  the  6th  day  of  February, 
1901,  the  Attorney  General  of  the  state  of 
Texas  Instituted  this  suit  against  O'Connor 
In  the  district  court  of  the  Twenty-Sixth  Dis- 
trict, in  Travis  county,  to  recover  from  him 
10,410  acres  of  land,  described  In  the  plain- 
tiff's petition,  and  situated  in  Webb  county. 
The  facts  of  the  case  are  stated  by  the 
Court  of  Civil  Appeals  as  follows: 

"The  evidence  established  the  fact  that, 
under  the  law  of  1800  (Gen.  Laws  1860,  p. 
109,  c.  78)  Daniel  Rugbies  instituted  two 
suits  In  the  district  court  of  Webb  county 
for  the  confirmation  of  the  title  to  two  large 
tracts  of  land,  one  of  which  was  designated 
as  the  'Palafox  Tract,'  and  the  other  as  the 
'Balconcitas  Tract.'  The  suit  for  the  con- 
flrmatlon  of  the  Palafox  tract  came  to  trial 
on  the  8tb  day  of  January,  1862,  and  resulted 
In  a  Judgment  In  favor  of  Ruggles  for  the 
confirmntlon  of  the  title  to  a  large  tract  of 
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land,  the  southwestern  boundary  of  which 
was  six  leagues  of  5,000  varas  each  from  the 
western  bank  of  the  Rio  Grande  river  and 
parallel  with  it.  In  1869  a  motion  was  filed 
by  Ruggles,  seeking  a  construction  and  modi- 
fication of  the  decree  of  the  8th  of  January, 
1862;  but  it  was  overruled.  In  1871  the 
otber  suit,  the  one  for  the  Balconcitas  tract, 
was  dismissed  by  the  court  for  want  of  Juris- 
diction. In  1871,  Ruggles  made  a  motion  to 
redocket  the  two  cases,  which  was  granted; 
and  at  the  same  time  he  filed  a  petition  In 
which  he  sought  to  have  the  decree  of  1862 
set  aside,  and  have  a  confirmation  of  the 
title  to  both  the  Palafox  and  Balconcitas 
tracts;  but  on  the  8th  day  of  March,  1872, 
these  motions  were  refused.  On  March  12, 
1872,  Ruggles  filed  in  the  same  court  another 
petition,  seeking  to  set  aside  the  decree  of 
the  8th  of  January,  1862.  The  court  set 
aside  the  decree,  and  consolidated  the  mo- 
tions. On  the  13th  of  March,  1872,  Ruggles 
filed  an  amended  petition,  in  which  be  sought 
a  confirmation  of  the  title  to  both  tracts, 
and  upon  which  Judgment  was  rendered  In 
favor  of  Ruggles  on  the  13th  of  March,  1872. 
The  land  which  was  covered  by  the  decree 
of  confirmation  of  1862  was  patented  to  Rug- 
gles, and  the  state  has  not  In  any  way  ques- 
tioned the  validity  of  that  Judgment,  or  of 
the  title  of  those  claiming  under  Ruggles  to 
the  land.  The  land  sued  for  In  this  case  Is 
located  entirely  on  that  portion  of  the  land 
which  the  court  In  Its  decree  of  1862  declined 
to  confirm  in  favor  of  Ruggles,  but  It  Is  in- 
cluded within  that  which  purports  to  have 
been  confirmed  to  him  by  the  decree  of 
March  18,  1872." 

Upon  a  bearing  before  the  court.  Judgment 
was  given  In  favor  of  the  state  of  Texas  for 
the  recovery  of  the  land,  which  Judgment 
was  by  the  CJourt  of  Civil  Appeals  reversed, 
and  Judgment  there  rendered  in  favor  of 
O'Connor,  from  which  last  Judgment  this 
writ  of  error  was  granted. 

The  validity  of  the  Judgment  entered  by 
the  district  court  of  Webb  county  on  the  13th 
day  of  March,  1872,  in  the  case  of  Ruggles 
V.  The  State,  under  which  defendant  in  error 
claims,  has  heretofore  been  twice  before  this 
court.  In  the  case  of  Kenedy  v.  Jarvls  (Tex.) 
1  8.  W.  191,  the  Commission  of  Appeals  re- 
ported to  the  Supreme  Court  an  opinion  In 
which  that  Judgment  was  held  to  be  valid, 
but  the  Supreme  Court  expressly  declined  to 
approve  of  that  opinion,  and  subsequently, 
in  the  case  of  Texas  Mexican  Railway  Com- 
pany V.  Jarvls,  80  Tex.  456,  16  S.  W.  1089, 
the  question  was  decided  by  the  Supreme 
Court,  holding  that  Judgment  to  be  void.  In 
the  latter  case  the  court,  speaking  by  Chief 
Justice  Stayton,  said:  "In  the  case  of  Ken- 
edy V.  Jarvls  (Tex.)  1  S.  W.  191,  on  the  Judg- 
ment now  in  question,  a  contrary  rule  was 
announced  by  the  Commission  of  Appeals; 
but  this  court  declined  to  express  any  opin- 
ion upon  the  question,  and  affirmed  the  Judg- 
ment of  the  court  below  upon  some  ground 
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not  stated."  Tbe  unapproved  opinions  of  the 
Commission  of  Appeals  are  not  authoritative 
expressions  of  tbe  court.  It  Is  claimed  that 
a  determination  of  the  question  was  not  nec- 
essary to  the  decision  of  the  Railway  Com- 
pany y.  Jarvls,  and  that  the  opinion  In  that 
case  Is  not  authority  upon  the  issue  as  now 
presented.  It  is  true  that  the  case  then  be- 
fore the  court  might  have  been  disposed  of 
without  passing  upon  the  validity  of  tbe 
Judgment,  but  the  issue  arose  upon  the  facts, 
and  was  presented  to  and  decided  by  the 
court.  It  is  frequently  the  case  that  a  court 
discusses  and  decides  questions  presented 
which  might  be  omitted  in  a  final  determina- 
tion of  the  case,  but  tliat  does  not  aftect  the 
weight  of  the  opinion  as  authority.  .We  fol- 
low the  case  of  Railway  Company  v.  Jarvls, 
because  of  its  authoritative  character,  and 
becau.se  we  unqualifiedly  approve  of  the  con- 
clusion reached  by  the  court  upon  this  ques- 
tion. 

In  Railway  Company  v.  Jarvis,  above  cited, 
Chief  Justice  Stayton  announced  principles 
which  controlled  in  the  determination  of  the 
question  then,  and  are  equally  applicable 
now.  That  opinion  rests  upon  the  following 
propositions  of  law:  (1)  It  was  a  special  pro- 
ceeding authorized  by  the  statutes  to  be  in- 
stituted against  the  state,  and  tbe  district 
court  had  no  authority  except  to  proceed  In 
the  manner  prescribed  by  the  act  of  1860. 
(2)  The  law  of  1880,  which  alone  authorized 
the  proceeding,  expired  by  its  own  limita- 
tions in  18G5,  and  at  the  date  of  the  judg- 
ment relied  upon  by  defendant  in  error  there 
was  no  law  in  existence  which  authorized 
the  proceeding  to  be  had  in  tliat  court  (3) 
The  district  court  under  the  act  of  1860  had 
no  equity  power  conferred  upon  it  by  which 
It  could,  after  the  expiration  of  the  term, 
set  aside  its  Judgment  of  February  8,  1862. 
!rhere  can  be  no  doubt  that  thp  Judgment 
of  the  district  court  of  Webb  county  of 
March  13,  1872,  was  void,  nor  that  the  judg- 
ment rendered  by  that  court  In  the  former 
case  on  the  8th  day  of  January,  1802,  was  a 
valid  and  subsisting  Judgment;  but  counsel 
for  O'Connor  claims  that  the  judgment  of 
Mnrch  13,  1872,  was  validated  by  the  fol- 
lowing section  of  the  act  of  1881: 

"Section  1.  Be  It  enacted  by  the  Legisla- 
ture of  the  state  of  Texas,  that,  whereas, 
many  suits  to  confirm  land  titles  for  land  be- 
tween the  Nueces  and  Rio  Grande  rivers 
were  brought  within  three  years  from  and 
after  tlie  passage  of  the  act  of  February  11, 
18(10,  and  in  compliance  with  the  terms  there- 
of, but,  owing  to  the  war  and  other  causes, 
were  not  finally  adjudicated  until  after  such 
three  years  had  expired;  and,  whereas,  the 
Commissioner  of  the  General  Land  Ofllce  has 
refused  to  issue  patents  for  titles  not  con- 
firmed within  such  three  years;  and,  where- 
as, it  is  just  and  equitable  tttat  parties  who, 
in  good  faith  and  diligence,  have  attempted 
to  comply  with  the  terms  of  said  act,  should 
receive  the  full  benefit  thereof,  therefore  the 


Commissioner  of  the  General  Land  OflSce  is 
hereby  authorized  and  required  to  issue  pat- 
ents to  all  lands  between  said  rivers,-  when 
suits  to  establish  same  under  said  act  tiave 
been  commenced  veithin  three  years  from  the 
passage  of  tbe  same,  and  when  the  proper 
district  court  has  finally  confirmed  such  ti- 
tles."    Gen.  Laws  1881,  p.  10i5,  c.  92. 

This  Is  a  remedial  statute,  and,  if  tbe  Judg- 
ment of  1872  is  embraced  in  the  spirit  of 
that  act,  we  must  sustain  the  Judgment  of 
the  Court  of  Civil  Appeals.  The  spirit  of 
the  law  Is  "the  intent,  the  real  meaning" 
of  the  Legislature,  to  be  ascertained  from 
the  language  used.  From  the  language  of 
the  law  it  is  manifest  that  the  Legislature 
did  not  Intend  to  validate  all  Judgments  that 
might  have  been  entered  by  any  district 
court  confirming  titles  of  the  character  now 
In  question.  We  must  therefore  look  to  the 
terms  of  the  statute  to  see  if  the  judgment 
of  1872  is  embraced  within  the  purpose  and 
meaning  of  the  liCglslature  as  expressed  In 
that  law,  which  prescribed  that  the  judgment 
to  be  validated  must  have  been  entered  in  a 
sulf  that  was  begun  In  the  district  court  of 
the  county  where  the  land  was  situated, 
within  three  years  from  the  11th  day  of  Feb- 
ruary, 1860.  The  suit  In  which  the  judgment 
in  question  was  entered  was  an  Independent 
proceeding  commenced  in  the  year  1872, 
many  years  after  the  time  limited  by  the 
law  of  1860  for  the  .commencement  of  such 
actions.  Goss  v.  McClaren,  17  Tex.  107,  67 
Am.  Dec.  646.  The  law  also  prescribed  that 
the  Judgment  to  be  validated  must  have  been 
entered  after  the  expiration  of  the  three 
years  in  a  suit  wherein  the  matter  had  not 
been  finally  adjudicated  within  the  time  pre- 
scribed. The  judgment  under  which  O'Con- 
nor claims  title  was  entered  after  the  ex- 
piration of  the  three  years,  but  In  the  orig- 
inal suit,  commenced  within  the  time  pro- 
scribed by  the  act  of  1860,  final  Judgment 
was  entered  In  1862.  At  the  date  of  the 
last  Judgment  the  law  of  1860  had  expired 
by  its  own  terms,  and  another  law  was  en- 
acted by  the  Legislature  in  1870  (Gen.  Laws 
1870,  p.  201,  c.  83)  conferring  exclusive  juris- 
diction in  such  cases  upon  the  district  court 
of  Travis  county;  hence  the  Judgment  set 
up  in  this  case  was  not  entered  in  a  proper 
district  court  as  required  by  the  act  of  18S1. 
That  judgment  did  not  set  aside  the  Judg- 
ment of  18C2. 

The  Judgment  of  1872  Is  not  embraced  In 
the  terms  of  the  validating  law,  but  is  ex- 
cluded by  the  specific  designation  of  the  | 
Judgments  which  the  Legislature  intended  to 
make  valid.  It  could  not  be  validated  by 
the  act  of  1881,  unless  that  law  had  tbe 
effect  to  set  aside  and  annul  the  judgment 
rendered  in  .1862;  otherwise  there  would  be 
two  antagonistic  Judgments  operating  at  the 
same  time  upon  tbe  same  subject.  There  is 
no  language  in  the  act  which  would  Justify 
such  a  conclusion. 

We  conclude  that  the  judgment  entered  by 
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minea  tne  riguts  oi  Kuggies  in  ine  lana  w 
controversy;  that  the  subsequent  Judgment 
entered  by  the  said  court  was  void  In  every 
particular,  in  so  far  as  it  affects  the  land 
sued  for,  being  -without  power  or  authority 
of  law;  and  that  the  Court  of  Civil  Appeals 
erred  In  reversing  the  Judgment  of  the  dis- 
trict court,  and  in  entering  judgment  for  de- 
fendant in  error.  It  is  therefore  ordered  that 
the  Judgment  of  the  Court  of  Civil  Appeals 
be  reversed,  and  that  the  judgment  of  the 
district  court  be  in  all  things  affirmed,  and 
tbat  the  state  of  Texas  recover  the  costs  of 
the  Court  of  Civil  Appeals  and  of  this  court 
against  the  defendant  In  error,  Thomas 
O'Connor. 


WESTERN  UNION  TELEGRAPH  CO.  v. 
ARNOLD  et  al. 

(Supreme  Court  of  Texas.     May  4,  1803.) 

TELBQRAM— PAILURE   TO    DELIVER— MENTAL 
SUFFERINO. 

1.  The  widow  and  children  of  deceased  sent 
a  telegram  to  a  clergyman  to  attend  the  iuner- 
al.  He  was  a  friend  of  the  family,  which  was 
kuown  to  the  telegraph  company.  Through  the 
negligence  of  the  company  the  message  was 
not  delivered,  and  it  was  necessary  to  secure 
another  clergyman.  Held,  that  there  could  be 
no  recovery  for  mental  anguish. 

Certified  questions  from  Court  of  Civil  Ap- 
peals of  Third  Supreme  Judicial  District. 

Action  by  Mary  C.  Arnold  and  others 
against  the  Western  Union  Telegraph  Com- 
IMiny.  From  a  Judgment  for  plaintiffs,  de- 
fendant appealed  to  the  Court  of  Civil  Ap- 
peals.   Questions  certiHed. 

Norman  G.  Ellttrell  and  Geo.  H.  Fearons, 
for  appellant.  Monta  J.  Moore  and  Hefley, 
McBride  &  Watson,  for  appellees. 

BBOWN,  J.  Certified  questions  from  the 
Court  of  Civil  Appeals  for  the  Third  Supreme 
Judicial  District  as  follows: 

"This  is  a  damage  suit  against  a  telegraph 
company.  The  trial  court  overruled  a  gen- 
eral demurrer  and  special  exceptions  to  the 
plaintiffs'  i)etition,  and  upon  trial  a  verdict 
and  Judgment  were  rendered  for  the  plain- 
tiffs for  |1,235,  and  the  defendant  has  ap- 
pealed, and  has  assigned  as  error  the  ruling 
of  the  trial  court  on  the  demurrers  and  other 
rulings,  which  assignments  make  it  the  duty 
of  the  Court  of  Civil  Appeals  to  decide  the 
following  material  questions,  which  said 
court  deems  proper  to  certify  to  the  Supreme 
Court  for  decision,  which  is  accordingly  here- 
by done: 

"If  the  facts  alleged  in  the  plaintiffs'  peti- 
tion are  true,  were  the  plaintiffs  entitled  to 
recover  compensation  for  mental  distress  and 
Rnguish?  In  other  words,  were  such  Injuries 
to  be  contemplated  as  a  breach  of  the  con- 
tract? 

"Omitting    certain    formal    portions,    the 


me  puimuju.  oLaiy 
of  the  Other  plaintiffs,  departed  this  life  on, 
to  wit,  April  22,  1890,  and  his  remains  were 
interred  in   the   city   cemetery  at  Cameron, 
Tex.,  on  the  following  day,  to  wit,  April  23, 
1890.    That  owing  to  the  fact  that  W.  K. 
Homan,  a  minister  of  the  gospel,  and  who 
resides  at  Dallas,  Tex.,  a  lifelong  friend  to> 
the  said  B.   I.  Arnold  and  his   family,  the 
plaintiffs,   and   obeying   the   oft-repeated  re- 
quests of  the  said  B.  I.  Arnold,  made  just 
prior  to  his  death,  plaintiffs  desired  to  have 
the  said  Homan  present,  and  to  have  him 
officiate  and  to  perform  the  funeral  services 
at  the  burial  of  their  said  husband  and  fa- 
ther; and,  with  this  object  in  view,  plaintiffs 
procured  James  B.  Moore,  of  Cameron,  Tex., 
to  deliver  to  the  defendant's  agent  at  Cam- 
eron, Tex.,  for  prompt  transmission  and  de- 
livery to  said  Homan,  at  Dallas,  Tex.,  a  mes- 
sage, in  substance  as  follows,  to  wit:  "Cam- 
eron,   Texas,    Apr.    22nd,    1899.    To   W.   K. 
Homan,  care  Christian  Courier,  Dallas,  Tex- 
as.   Captain  Arnold  will  be  burled  to-mor- 
row evening  four  o'clock.    Family  wish  you 
to  officiate.    Reply.    James  B.   Moore."    At 
the  time  of  receiving  said  message,  defend- 
ant corporation  was  a  public  telegraph  com- 
pany, engaged  In  the  business  of  transmitting 
telegraph  messages  for  the  public  between 
Cameron  and  Dallas,  Tex.,  and  as  such  re- 
ceived the  message  aforesaid,  receiving  from 
the   plaintiffs,   through   the  said  James   B. 
Moore,  the  sum  of  twenty-five  cents  as  the 
charge  for  promptly  transmitting  said  mes- 
sage by  telegraph  and  delivering  the  same 
with  reasonable  dispatch  to  said  W.  K.  Ho- 
man, at  Dallas,   Tex.,  and  defendant  con- 
tracted, and  it  was  its  duty,  so  to  do,  and,  If 
it  had  done  so,   said  Homan   would   have 
come  to  Cameron,  and  would  have  been  pres- 
ent and  officiated  at  the  burial  of  said  B.  I. 
Arnold,   as   defendant  company   well   knew 
Defendant  company,  not  being  Ignorant  of  tt 
premises,  but  well  knowing  same,  and  ht 
ing  full  knowledge  of  the  facts  as  herein 
leged,  and  well  knowing  that  said  mesp 
was  being  sent  for  the  benefit  of  these  p 
tiffs,  and  knowing  the  relationship  bet 
plaintiffs  and  the  said  B.  I.  Arnold,  an' 
the  latter  was  dead,  and  well  kuowlr 
the  failure  to  promptly  transmit  and 
said  message  as  agreed  would  occp 
plaintiffs  great  mental  anguish  and 
resulting  from  the  failure  of  said  ' 
be  so  pres(<nt  and  officiate  as  afor 
negligently  and  without  cause,  f 
fuse  to  promptly  and  with  rea' 
gence  transmit  and  deliver  sale' 
said  Homan  as  aforesaid,  anr 
of  this  negligence  said  Homr 
ing  of  ^he  situation,  and  kp 
the  dculh  of   the  said  B.   I 
the  wish  of  the  plaintiffs 
officiate  at  the  funeral,  and 
and  was  not  present  at 
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otber  ana  a  oiirerent  minister  to  omclate, 
who  was  an  entire  stranger  to  plaintlffB  and 
their  said  deceased  husband  and  father,  and, 
as  a  consequence,  plaintiffs  suffered  great 
disappointment  and  anguish  and  distress  of 
mind,  to  their  actual  damage  in  the  sum  of 
nineteen  hundred  and  ninety  dollars,  and 
they  are  also  entitled  to  damages  in  the  sum 
of  twenty-flve  cents,  the  amount  paid  defend- 
ants for  sending  said  message.  Wherefore 
plaintiffs  ask  that  defendant  be  cited,  and 
that  they  hare  judgment  for  damages  in  the 
afore.said  sums,  and  they  also  pray  for  costs, 
and  for  all  such  general  and  special  relief, 
legal  and  equitable,  to  which  they  may  ap- 
pear entitled.' 

"The  Court  of  Civil  Appeals  desires  to 
amend  the  statement  and  question  certified 
In  this  cause  by  adding  that  the  plaintiffs 
filed  a  trial  amendment  In  which  they  al- 
leged that,  at  the  time  the  message  was  sent, 
the  defendant  company  had  actual  notice  of 
the  relations  existing  between  them  and  the 
deceased,  and  between  them  and  said  Ho- 
man,  and  of  the  fact  that  a  failure  to  prompt- 
ly transmit  and  deliver  the  message  would 
cause  the  plaintiffs  to  suffer  mental  anguish. 
All  these  averments,  except  the  latter,  were 
sustained  by  proof. 

"We  desire  that  the  Supreme  Court,  in  de- 
ciding the  question  certified,  shall  consider 
the  above  averments  as  part  of  the  plaintiffs' 
pleading;  and  we  desire  and  request  that 
court  to  decide: 

"(1)  Whether  or  not  the  averments  In  the 
original  and  amended  petition  state  a  cause 
of  action  for  damages  for  mental  anguish. 

"(2)  If  they  do,  is  the  averment  that  the 
defendant  had  actual  notice  that  mental  an- 
guish would  result  to  plaintiffs  from  the  fail- 
ure to  promptly  transmit  and  deliver  the 
message  essential  to  show  such  cause  of  ac- 
tion; and  would  a  failure  to  prove  that  aver- 
ment be  fatal  to  a  recovery  for  mental  suf- 
fering?" 

As  a  general  rule,  the  law  denies  a  recov- 
ery of  damages  for  mental  anguish  caused 
by  breach  of  contract,  and  appellees'  action 
cannot  be  sustained  unless  It  comes  within 
some  establljihed  exception.  We  know  of  no 
case  decided  by  this  court  which  Is  a  prece- 
dent for  this  action.  On  the  contrary,  It  has 
been  held  that  a  recovery  cannot  be  had  for 
the  failure  of  a  friend  or  relative  to  attend 
the  sender  of  such  message.  In  case  of  death 
or  serious  Illness,  through  the  negligence  of 
the  telegraph  company.  W.  U.  T.  Co.  v. 
Luck,  91  Tex.  181,  41  S.  W.  409,  66  Am.  St 
Rep.  869;  W.  U.  T.  Co.  v.  Stelnbergen  (Ky.^ 
54  S.  W.  829. 

In  the  case  of  Telegraph  Company  v.  Luck, 
above  cited,  the  facts  were,  briefly,  that  Luck 
was  seriously  sick,  and  his  wife,  Mena  Luck, 
by  telegraphic  mp8.snge.  summoned  her 
daughter,  the  stepdaughter  of  the  sick  man, 
to  come  to  the  family  In  San  Antonio.  The 
telegraph  company  negligently  failed  to  de- 


by  the  daughter  was  prevented  from  arrtTlng 
before  the  death  of  her  stepfather.  .  The 
mother,  who  sent  the  telegram,  suffered  men- 
tal distress  on  account  of  her  daughter's  al>- 
sence,  and  brought  suit  against  the  telegraph 
company  to  recover  damages,  but  thla  court 
held  that  the  facts  did  not  constitute  a  cause 
of  action  against  the  telegraph  company,  be- 
cause the  mental  anguish  was  not  a  natural 
consequence  of  the  failure  to  deliver  the  mes- 
sage. 

The  appellees  cite  the  cause  of  the  Western 
Union  Telegraph  Company  v.  Robinson  (from 
the  Supreme  Court  of  Tennessee)  37  S.  W. 
545,  34  L.  R.  A.  431.  The  facts  of  that  case 
make  It  more  analogous  to  the  class  of  cases 
in  which  a  physician  Is  summoned  by  a  tele- 
graphic message  to  attend  a  sick  iterson,  and, 
upon  failure  caused  by  the  negligence  of  the 
telegraph  company,  our  court  has  allowed  a 
recovery  for  mental  anguish.  We  are  not. 
however,  inclined  to  approve  the  case  of 
Telegraph  Company  v.  Robinson,  cited,  even 
if  it  were  in  point. 

We  answer  that  the  facts  alleged  in  the 
plaintiffs'  petition  do  not  constitute  a  cause 
of  action  against  the  telegraph  company. 


CARLETON  et  al.  v.  STATE. 

(Court  of  Crimuial  Appeals  of  Texas.     April 

22,  1903.) 

CRIMINAL  LAW  —  APPEAL  —  AFFIRMANCB    OF 
CONVICTION— ARRKST  OF  DEFENDANT— FOR- 
FEITURE OF  RBCOaNIZANCB— PROPRIBTT. 
1.  Code  Cr.  Proc.  art.  910,  provides  that  in 
cases  of  misdemeanor,  where  the  judgment  hns 
been  affirmed,  no  proceedings  need  be  had  after 
filing  the  mandate,  except  to  forfeit  defendant's 
recognizance,  or  issue  a  capias  for  him,  or  an 
execution  against  bis  property,  to  enforce  the 
court's  judgment  In  the  same  manner  as  if  no 
appeal  had   been  takeu.     Udd,  that  the  arrc»t 
of  defendant  on  a  capias  pro  fine  satisfied   thi» 
condition  of  his  reco^izance,  and  it  could   not 
be  forfeited. 

Brror  from  McLennan  County  Court;  O. 
B.  Gerald,  Judge. 

Suit  on  a  recognisance  by  the  state  of  Tex- 
as, against  John  Carleton  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  error. 
Reversed. 

J.  B.  Scarborough  and  T.  A.  Blahr,  for 
plaintiffs  in  error.  Howard  Martin,  Asst 
Atty.  Gen.,  and  J.  T.  Sluder,  Asst  Co.  Atty., 
for  the  State. 

D.\VIDSON,  P.  J.  This  writ  of  error  is 
prosecuted  from  a  Judgment  final  on  forfeited 
recognizance.  The  history  of  the  case  sliows 
that  appellant  Carleton  was  convicted  In  the 
county  court  of  McLennan  county  of  a  mis- 
demeanor, and  prosecuted  his  appeal  to  this 
court,  where  the  judgment  was  affirmed. 
Hill  and  Grant,  appellants,  were  sureties  on 
ills  recognizance  on  appeal  to  this  court  The 
judgment  being  afllrmed  by  this  (Sourt  in  May, 
1809  (51  S.  W.  213),  mandate  lasned  In  June 
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montb  of  July,  capias  pro  fine  laeued  from 
the  county  court  of  McLennan  county,  under 
'Which  appellant  Carleton  was  arrested,  and 
placed  In  the  county  Jail.  After  being  de- 
tained In  said  jail  for  some  time,  he  was  re- 
leased by  the  sheriff.  This  Is  a  sufficient 
statement  of  the  record  to  meet  tbe  main 
question  presented  for  revision. 

Article  910,  Code  Cr.  Proc,  provides:  "In 
cases  of  misdemeanor,  where  the  judgment 
bas  been  affirmed,  no  proceedings  need  be 
had  after  filing  the  mandate,  except  to  for- 
feit the  recognizance  of  the  defendant,  or  to 
Issue  a  capias  for  tbe  defendant,  or  an 
execution  against  hia  property  to  enforce  the 
judgment  of  the  court  ordering  the  fine  or 
Imprisonment  or  both,  in  the  same  manner 
as  if  no  appeal  had  been  tal^cn."  It  will  be 
seen  that,  where  a  Judgment  on  appeal  has 
been  affirmed,  and  the  mandate  has  been  re- 
ceived In  the  trial  court  notifying  that  court 
of  such  Judgment,  nothing  further  is  to  be 
done  except  to  forfeit  the  recognizance  of  the 
appealing  party,  or  issue  a  capias  pro  fine  for 
him,  or  issue  execution  against  his  proi>erty 
to  enforce  the  pecuniary  fine,  if  any  such 
should  be  included  in  tbe  Judgment.  It  will 
be  observed  that  directly  after  receiving  the 
mandate  a  capias  was  Issued  for  tbe  principal, 
Carleton,  upon  service  of  which  he  was  in- 
carcerated In  Jan.  The  issuance  of  the  capias 
and  his  arrest  and  incarceration  were  proper, 
and  it  relieved  the  sureties  from  any  fur- 
ther obligation  to  present  him  before  the  trial 
court  to  answer  the  judgment  of  affirmance 
or  order  of  the  appellate  court.  The  state 
could  not  at  the  same  time  legally  take  from 
the  custody  of  the  sureties  the  body  of  de- 
fendant and  forfeif  the  recognizance  or  ap- 
pearance bond,  to  which  they  had  signed 
their  names,  and  on  which  they  were  other- 
wise responsible.  So,  when  the  state  seized 
the  body  of  Carleton,  and  placed  him  In  jail 
after  the  reception  of  the  mandate  of  affirm- 
ance in  the  county  court  of  McLennan  county, 
the  sureties  were  relieved  of  further  re- 
sponsibility for  bis  appearance  before  the 
trial  court. 

There  are  other  questions  suggested  for 
revision,  but,  as  this  proposition  disposes  of 
the  case,  It  is  not  necessary  to  discuss  them. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 


THOMAS  V.  STATE). 

(Court  of  Criminal  Appeals  of  Texas.     April 
22,  1903.) 

CRIMINAL  LAW— EMBBZZLEMBNT— PRINCIPALS 
AND  ACCBSSORIBS— ACCOMPLICBB— INSTRDC- 
TIONS— INADVERTENT   ERRORS. 

1.  In  a  prosecution  for  embezzlement  the 
court's  inadvertent  statement,  in  one  portion  of 
tbe  charge,  that  defendant  was  on  trial  for 
burglarv,  was  not  reversible  error. 

2.  Where,  in  a  prosecution  for  embezzlement, 
It  was  proved  that  the  prosecutor  delivered  the 
money  to  F.  ns  liis  nsont.  nnd  that  defendant 


coaauci:,  aiaea  &ua  encouragea  prosecuiur  lo  so 
intrust  his  money  to  F.,  who  embezzled  the 
same,  defendant,  in  thus  aiding  and  encour- 
aging the  embez^tlement,  became  the  principal, 
and  tbe  court  ^ras  therefore  not  bound  to  in- 
struct as  to  accessories. 

3.  Where  the  court  submitted  to  the  jury 
whether  a  witness  in  a  prosecution  for  embez- 
zlement was  an  accomplice,  it  was  error  to 
omit  to  define  an  accomplice. 

Appeal  from  District  Court,  Dallas  County; 
£.  B.  Muse,  .Judge. 

Dave  Thomas  was  convicted  of  embezzle- 
ment, and  be  appeals.    Reversed. 

Richardson  &  Seay,  for  appellant.  Howard 
Martin,  Asst.  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  embezzlement,  and  his  punishment  as- 
sessed at  imprisonment  in  the  penitentiary  for 
a  term  of  seven  years;    hence  this  appeal. 

The  only  assignments  relate  to  the  charge 
of  the  court.  It  appears  that  the  court  told 
the  Jury  that  defendant  was  on  trial  for  the 
offense  of  "burglary,"  whereas  the  ludictmeDt 
only  charged,  in  the  first  two  counts,  theft, 
and  embezzlement  in  tbe  third  count;  there 
being  no  burglary  in  the  case.  TWs  was  evi- 
dently a  mistake  on  the  part  of  the  trial  Judge, 
as  nothing  further  is  said  in  the  charge  in 
regard  to  burglary,  but  the  charge  relates  en- 
tirely to  embezzlement— tbe  trial  being  on  the 
third  count  of  the  indictment.  While  this  mis- 
take should  not  have  occurred,  still  it  does 
not  appear  to  us  that  it  was  of  a  character 
calculated  to  injuriously  affect  appellant. 

Nor  do  we  believe  the  court  was  re<iuired 
to  give  a  charge  on  the  subject  of  accessories. 
True,  some  of  tbe  proof  against  appellant 
showed  that  appellant  received  or  was  paid 
money  by  the  agent  of  the  prosecutor  the  next 
morning  after  the  money  had  been  intrusted 
to  such  agent;  yet  this  Is  but  one  of  a  num- 
ber of  circumstances  tending  to  show  appel- 
lant's guilt  of  tbe  offense  of  embezzlement. 
It  Is  not  pretended  that  appellant  was  the 
agent  of  prosecutor,  as  he  was  not  intrusted 
with  tbe  :fSO,  or  any  part  thereof,  by  prose- 
cutor, Williams;  the  proof  showing  that  the 
money  was  delivered  by  Williams  to  Ben 
Feinsteln.  But  the  proof  shows  appellant  was 
present  at  the  time,  and  his  acts  and  conduct 
Khow  that  he  was  aiding  and  encouraging 
prosecutor  to  intrust  his  money  with  said  Fein- 
steln as  bis  agent.  Although  the  law  makes 
tbe  act  of  embezzlement  dependent  on  the 
question  of  agency,  yet  one  who  is  not  an 
agent  can  become  a  principal  in  the  act  of 
embezzlement  by  aiding  and  encouraging  tbe 
agent  to  commit  the  embezzlement.  As  stated, 
we  think  appellant's  acts  and  conduct  show 
that  he  rendered  such  aid. 

Appellant  complains  that  Lonnie  Hender- 
son, who  was  a  witness  against  him,  was  un- 
questionably an  accomplice,  and  that  tbe  court 
should  have  instructed  the  jury  to  that  ef- 
fect; but,  Instead  of  doing  so,  the  court  sub- 
mitted to  the  Jury  in  Its  charge  the  question 


Digitized  by 


Google 


was  an  accomplice,  utterly  falling  to  define 
to  the  Jury  what  constituted  an  accomplice. 
In  this  we  tlilnk  the  court  erred.  Said  Hen- 
derson was  an  Important  witness  against  ap- 
pellant, and,  when  the  court  submitted  to  the 
jury  to  determine  whether  or  not  said  wit- 
ness was  an  accomplice,  he  should  bare  also 
Instructed  them  what  an  accomplice  was. 

The  Judgment  Is  accordingly  reversed,  and 
the  cause  remanded. 


SHAW  T.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.     April 

22,  1903.) 

ASSAULT  —  INSTRUCTIONS  —  PROVOKING    AS- 
SAULT—INSULTING LANQUAQB 
—SELF-DEFENSE. 

1.  In  a  prosecution  for  aggravated  assault, 
being  a  misdemeanor  case,  a  failure  to  charge 
that  insulting  language  does  not  justify  an  as- 
sault is  not  available  error,  conceding  that  such 
is  the  law,  Id  the  absence  of  a  special  request- 
ed charge  by  defendant. 

2.  Where  one  by  cursing  and  abuse  provolces 
another  so  that  the  latter  attacks  him,  and  the 
former  injures  the  attacking  party,  the  defense 
of  self-defense  is  not  ayailable. 

Appeal  from  Montague  County  Court;  W. 
W.  Cook,  Judge. 

T.  Ei.  Shaw  was  convicted  of  an  aggravated 
assault,  and  he  appeals.    Affirmed. 

Howard  Martin,  Aaat  Atty.  Oen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
an  aggravated  assault,  and  his  punishment  as- 
sessed' at  a  fine  of  $25. 

The  first  ground  of  the  motion  for  new  trial 
contends  that  the  verdict  of  the  Jury  is  con- 
trary to  the  Weight  of  the  evidence.  In  our 
opinion, .  the  evidence  supports   the   verdict. 

The  second  groimd  is  "because  the  court 
failed  to  charge  Insulting  and  abusive  lan- 
guage does  not  Justify  an  assault."  This  be- 
ing a  misdemeanor  case,  In  the  absence  of  a 
special  requested  charge  by  appellant,  even 
conceding  this  is  a  correct  proposition  of  law 
applicable  to  the  facts  of  this  case.  It  will  not 
be  reversed  because  of  the  failure  of  the 
court  to  so  charge. 

The  third  ground  of  the  motion  is  "because 
the  court  failed  to  give  special  charge  No.  1 
asked  by  defendant,  wherein  the  Jury  was  in 
substance  instructed  that,  if  prosecuting  wit- 
ness and  defendant  bad  a  previous  difficulty, 
and  such  witness  had  retreated  out  of  danger, 
and  afterwards  returned  and  made  an  un- 
lawful attack  on  defendant  with  a  knife  or 
otherwise,  then  defendant  would  be  authorized 
to  defend  himself  against  such  attack;  and 
if,  under  such  circumstances,  he  cut  said  wit- 
ness with  a  knife,  he  would  be  Justified,  if 
It  was  done  In  his  proper  self-defense;  and 
tills,  too,  although  the  Jury  might  believe  that, 
after  such  first  difficulty  bad  ceased,  defend- 
ant cursed  said  witness,  or  used  opprobrious 

1 1-  Bee  Assault  and  Batterr,  vol.  4,  Cent  Dig.  |  M. 


not  a  correct  proposition  of  law,  and  the  court 
did  not  err  In  refusing  to  give  the  same  to 
the  Jury.  If  appellant  provoked  the  difficulty 
by  cursing  and  abusing  the  Injured  party,  be 
could  not  Justify  on  the  ground  of  self-defense. 
There  Is  no  error  in  this  record,  and  the 
Judgment  Is  affirmed. 


OBAYTON  v.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.     April 

22.  1003.) 

CRUHNAL     LAW— FORQERT-CONVICT     BOND— 
INDICTMENT- DESCRIPTION  OP  IN- 
STRUMENT—VARIANCE. 

1.  Where  the  purport  clause  of  an  indictment 
for  forgery  described  the  false  instrument  as 
the  act  of  B.  H.,  whereas  the  iustrnment  as  set 
out  showed  that  it  was  the  act  of  defendant 
and  others,  the  indictment  was  void. 

2.  An  exception  that  an  indictment  for  for- 
gery charged  no  oSense  against  the  laws  of  tbe 
state  was  sufllcieut  to  present  an  objection  to 
the  indictment  for  variance  between  tbe  pur- 
port and  the  tenor  clause  thereof. 

3.  Since  the  statute  authorizes  the  giving  of 
a  convict  bond  for  the  whole  or  a  part  of  the 
judgment,  a  buud  to  the  county  judge,  reciting 
that  the  principal  had  been  hired  as  a  convict 
at  a  certain  rate,  etc.,  until  a  certain  fine  had 
been  paid,  and  binding  the  principal  and  sure- 
ties for  the  payment  of  such  sum,  and  that  the 
convict  should  be  humanely  treated  during  his 
employment,  aud  furnished  sufllcient  food  and 
clothing,  etc.,  created  both  a  common-law  and 
statutory  obligation,  and  could,  therefore,  be 
the  subject  of  forgery. 

4.  Where  an  indictment  for  forging  a  con- 
vict boud  charged  the  forgery  to  be  an  under- 
taking to  pay  the  remainder  of  a  judgment,  and 
the  instrument  forged  was  an  undertaking  to 
pay  the  judgment,  such  variance  was  not  fatal. 

0.  An  indictment  for  forging  a  convict  liond, 
which  failed  to  allege  that  tne  bond  was  ap- 
proved by  the  county  judge,   was  iusuflarient. 

Appeal  from  District  Court,  Williamson 
County;   R.  L.  Penn,  Judge. 

Lon  Crayton  was  convicted  of  forgery,  and 
he  appeals.    Reversed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appelhint  was  convicted  of 
forgery,  aud  his  punishment  assessed  at  con- 
finement In  the  penitentiary  for  a  term  of 
five  years. 

The  charging  part  of  the  indictment  Is  as 
follows: 

"Lon  Crayton,  alias  Ike  Crayton,  •  •  • 
on  or  about  tbe  28th  day  of  March,  1902, 
•  •  •■  then  and  there,  without  lawful  au- 
thority, and  with  intent  to  injure  and  de- 
fraud, did  willfully  and  fraudulently  make 
a  false  and  forged  Instrument  In  writing  pur- 
porting to  be  the  act  of  Brack  Hall,  which 
said  false  and  forged  Instrument  in  writing 
la  substantially  to  the  tenor  as  follows: 

"  The  State  of  Texas,  County  of  Williamson. 

"  'Know  all  men  by  these  presents:    That 

we,  Isaac  Crayton,  as  principal,  and  the  other 

f  1.  Se«  Forgery,  vol.  IS,  CaaL  Dig.  |  71. 
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subscribers  hereto  as  sureties,  are  held  and 
firmly  bound  unto  Chas.  A.  Wilcox,  county- 
Judge  of  Williamson  coimty,  and  bis  succes- 
sors In  office,  in  the  penal  sum  of  twenty 
three  and  no/ioo  dollars,  well  and  truly  to 
be  paid,  to  which  we  bind  ourselves,  oar  heirs 
and  assigns,'  Jointly  and  seyerally. 

"'The  condition  of  this  obligation  Is  such 
that,  whereas,  the  above  bounden  principal 
has  this  day  hired  from  the  said  Chas.  A. 
Wilcox,  county  Judge,  one  Lon  Crayton,  a 
convict  of  said  county,  at  the  rate  of  fifteen 
dollars  per  month,  until  he  shall  have  dis- 
charged the  sum  of  twenty  three  dollars,  the 
same  being  the  amount  of  fine  and  costs  ad- 
Judged  against  him  in  the  county  court  of 
said  county,  at  Its  Dec.  Term,  1902,  the  same 
being  due  and  payable  as  follows: 
15.00  on  April  28th,  1902. 
8.00  "   May  15th,  1902. 

"'Now,  should  the  said  principal  well, 
faithfully  and  promptly  pay  to  the  said  Chas. 
A.  Wilcox,  county  Judge,  as  aforesaid,  or  his 
flnccessors  in  office,  all  such  sums  of  money 
as  may  become  due  under  and  according  to 
the  tenor  of  this  bond,  and  treat  said  convict 
humanely  while  In  his  employment,  furnish- 
ing him  with  a  sufficient  quantity  of  good 
and  wholesome  food  and  comfortable  cloth- 
ing, and  medicines  when  sick,  and  not  re- 
quire the  convict  to  worli  at  unreasonable 
hours,  or  for  a  longer  time  during  any  one 
day  tlian  other  laborers  doing  the  same  kind 
of  labor  are  accustomed  to  work,  then  this 
obligation  shall  be  null  and  void,  otherwise  to 
remain  in  full  force  and  effect. 

"'Witness  our  hands,  this  28th  day  of 
March,  1902. 

"'Isaac  Crayton.    April  5. 
••  "Brack  Hall.    April  5. 
"'Peary  Bobson.    April  6. 
"  'Bird  Roley.    April  5. 

"  'Approved:    , 

"  'County  Judge,  : Co.,  -Texas.' 

"That  the  said  Lon  Crayton,  alias  Ike 
Crayton,  did  then  and  there  owe  to  the  coun- 
ty of  Williamson,  in  the  state  aforesaid,  a 
balance  of  twenty-three  dollars,  upon  a  Judg- 
ment for  fine  and  costs,  rendered  in  cause 
No.  4,56S  on  the  criminal  docket  of  the  coun- 
ty court  of  Williamson  county,  Texas,  which 
said  Judgment  was  rendered  at  the  Decem- 
ber term,  A.  D.  1902,  of  said  county  court— 
against  the  peace  and  dignity  of  the  state." 

It  will  be  seen  from  an  Inspection  of  the 
Indictment  that  in  the  purport  clause  the 
false  instrument  is  alleged  "to  be  the  act  of 
Brack  Hall,"  whereas  the  Instrument  as  set 
out  shows  the  same  to  be  the  act  of  "Isaac 
Crayton,  Brack  Hall,  Peary  Robson,  Bird 
Roley."  Under  a  long  line  of  authorities, 
tbia  ia  fatal.  Where  the  purport  clause  al- 
leged that  the  forged  inHtrument  purported 
to  be  the  act  of  the  accused,  another  party, 
and  one  M.  W.  Leonard,  and  the  tenor  clause 
described  the  instrument  as  one  executed  by 


accused,  another  party,  and  one  W.  W.  Leon- 
ard, it  was  held  a  fatal  variance,  for  which 
the  prosecution  should  be  dismissed.  Wil- 
liams V.  State,  35  Tex.  Cr.  E.  183,  32  8.  W. 
893.  Where  the  purport  clause  of  an  indict- 
ment for  forgery  alleged  the  Instrument  to 
be  the  act  of  6.,  and  the  tenor  clause  showed 
it  to  be  the  act  of  S.  &  O.,  held,  the  variance 
in  the  indictment  was  fatal.  Stephens  v. 
State,  36  Tex.  Cr.  R.  386,  S7  S.  W.  425.  And 
see,  also.  Gibbons  v.  State,  36  Tex.  Cr.  R. 
469,  37  S.  W.  861;  Flte  v.  State  (Tex.  Or. 
App.)  34  S.  W.  922.  However,  this  exact 
question  is  not  raised  In  the  motion,  except 
by  tlie  general  statement  "that  the  indict- 
ment charges  no  offense  against  the  laws  of 
the  state."  But  in  considering  the  validity  of 
an  indictment  this  exception  covers  every 
objection  that  could  be  legally  urged. 

The  second  ground  of  his  motion  to  quash 
is  that  the  Instrument  declared  upon  in  the 
indictment  as  the  alleged  forged  instrument, 
if  true  and  genuine,  would  be  void,  there  be- 
ing no  consideration  for  the  same;  and  there 
being  no  allegations  in  the  indictment  mak- 
ing it  cJear  that,  if  genuine,  it  would  create, 
increase,  diminish,  discharge,  or  defeat  any 
pecuniary  obligation  as  required  by  law. 
We  do  not  think  this  objection  is  tenable. 
The  law  authorizes  the  giving  of  a  convict 
bond,  either  for  the  whole  or  part  of  a  Judg- 
ment theretofore  rendered  against  the  party 
giving  the  bond.  The  terms  of  the  bond  un- 
der consideration  create  a  common-law  as 
well  as  a  statutory  obligation,  and,  in  con- 
templation of  the  forgery  statute,  could  be 
made  the  subject  of  forgery. 

Appellanl^s  third  insistence  is  that  there 
is  a  fatal  variance  between  the  allegations  In 
said  indictment  and  the  allegations  in  the 
alleged  forged  Instrument  set  out  in  this: 
That  the  indictment  states  the  aUeged  for- 
gery is  an  undertaking,  if  true,  to  pay  the 
remainder  of  a  Judgment,  while  the  alleged 
forged  instrument,  if  true,  is  an  undertaking 
to  pay  a  Judgment;  and  that  there  is  no  al- 
legation explaining  said  variance.  However, 
we  do  not  think  it  would  invalidate  the  In- 
dictment. 

It  is  also  insisted  the  Indictment  Is  de- 
fective because  the  alleged  Instrument  is  not 
set  out  in  hsec  verba.  We  are  not  certain  as 
to  the  ground  of  this  objection.  The  only 
language  making  it  apparent  that  it  is  not 
set  out  in  hsec  verba  is  the  failure  of  the  al- 
legations in  the  Indictment  to  state  that  the 
bond  was  approved  by  the  county  Judge. 
This  would  vitiate  the  indictment,  and  would 
constitute  a  variance.  We  would  suggest 
that  in  each  instance  the  forged  instrument 
should  be  literally  copied  in  the  indictment, 
inasmuch  as  it  often  becomes  a  nice  question 
as  to  whether  certain  omitted  paris  thereof 
are  a  part  and  parcel  of  the  instrument  it- 
self. 

The  Judgment  is  accordingly  reversed,  and 
the  prosecution  ordered  dismissed. 
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(Court  of  Crimiual  Appeals  of  Texas.     April 

15,  1903.) 

CRIMINAL  LAW— INTOXICATINQ  LIQVORS— LO- 
CAL OPTION  LAW  —  VIOLATION  —  CONTINTJ- 
ANCE  —  CUMULATIVE  EVIDENCE  —  APPLICA- 
TION —  REQUISITES  —  LOCAL  OPTION  DIS- 
TRICTS—ESTABLISHMENT—PROOF —  INJUNC- 
TION —  DEFENSES  —  JURY  COMMISSIONERS  — 
JURORS— QUALIFICATIONS. 

1.  Where  au  application  for  a  continuance 
alleged  that  defendant  could  prove  certain 
facts  by  four  absent  witnesses,  and  two  of  the 
witnesses  appeared  and  testified,  the  denial  of 
the  application  was  not  error,  since  it  thereby 
appeared  that  the  testimony  of  the  other  wit- 
nesses was  cumulative. 

2.  Where,  in  an  application  for  a  continuance 
in  a  prosecution  for  the  violation  of  a  local 
option  law,  defendant  alleged  that  absent  wit- 
nesses would  testify  that  he  was  sick  in  bed 
«n  the  days  on  which  the  illegal  sales  of  liquor 
were  alleged  to  have  been  made,  but  the  ap- 
plication failed  to  state  that  such  witnesses 
were  in  defendant's  place  of  business  continu- 
ously during  such  time,  so  as  to  qualify  them 
to  testify  of  their  own  knowledge,  the  applica- 
tion was  insufScient. 

3.  Where  an  information  for  violating  a  local 
option  law  charged  that  the  sale  was  made  in 
Justice  Precinct  No.  4  of  M.  county,  and  that 
local  option  was  in  effect  in  all  the  precincts 
of  that  county,  and  described  Precinct  No.  4 
by  metes  and  bounds,  it  was  not  error,  in  the 
court's  discretion,  to  permit  the  state  to  intro- 
duce in  evidence  the  orders  of  commissioners' 
court  of  such  county,  containing  the  field  notes 
of  the  justice's  precincts  therem,  though  such 
allegation  in  the  information  was  unnecessary. 

4.  Where,  in  a  prosecution  for  violating  a 
local  option  law,  defendant  introduced  an  in- 
junction restraining  further  publication  of  the 
order  declaring  the  result  of  the  local  option 
election  in  the  precinct  in  which  the  alleged 
unlawful  sale  was  made,  a  motion  and  judg- 
ment dissolving  such  injunction  were  admissible 
in  rebuttal. 

5.  In  proceedings  for  the  establishment  of 
local  option  in  a  county,  an  injunction  was 
granted,  restraining  the  further  publication  of 
the  order  declaring  the  result  of  the  election, 
and  putting  local  option  in  effect.  During  the 
pendency  of  the  injunction  the  final  publication 
of  the  notice  was  made,  and  thereafter  the  in- 
junction was  dissolved,  as  improvidently  grant- 
ed without  jurisdiction;  the  court  taking  uo 
notice  of  the  violation  thereof.  Held,  that  such 
^'iolation  was  not  available  in  a  subsequent 
collateral  proceeding  as  a  defense  to  an  alleged 
violation  of  the  local  option  law. 

6.  lu  a  prosecution  for  the  violation  of  a  local 
option  law,  the  fact  that  the  jury  commis- 
sioners, as  well  as  the  jurors  selected  to  try 
defendant,  were  all  prohibitionists,  was  no 
ground  for  a  reversal  of  the  conviction. 

Appeal  from  Montague  County  Court;  W. 
W.  Cook,  Judge. 

F.  K.  Lively  was  convicted  of  violating  tbe 
local  option  law,  and  he  appeals.    AfSrined. 

Jas.  A.  Graham,  for  appellant.  Mann  Trice, 
and  Howard  Martin,  Asst.  Atty.  Gen.,  for 
the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  violating  tbe  local  option  law,  and  his  pun- 
ishment assessed  at  a  fine  of  $50,  and  30 
days'  confinement  in  the  county  Jail. 

Appellant  made  a  motion  for  continuance, 
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auce  was  predicated  on  the  absence  of  tbe 
witnesses  C.  B.  Downs,  B.  KeUy,  F.  M.  Tay- 
lor, and  Joe  Cotcan.  Two  of  said  witnesses, 
to  wit,  Downs  and  KeUy,  were  present  and 
testified.  So  tbe  question  of  continuance,  as 
to  them.  Is  eliminated.  If  it  be  conceded  that 
diligence  was  used  for  tbe  otber  two  wit- 
nesses, wbicb  is  exceedingly  doubtful,  tben 
tbe  testimony  of  said  witnesses  was  of  a 
cumulative  character,  because  appellant  al- 
leges be  can  prove  tbe  same  facts,  in  effect, 
by  all  of  said  witnesses.  As  stated,  two  of 
tbe  witnesses  were  present  and  testified.  In 
addition  to  this,  It  does  not  appear  tbat  the 
statement  -nith  regard  to  said  witnesses  as  to 
tbe,  facts  they  would  testify  Is  sufiicient.  Ap- 
pellant stated  he  expected  to  prove  by  Tay- 
lor tbat  be  (appellant)  was  sick  In  bed  during 
September  4th,  5tb,  and  6th,  and  that  he  was 
not  at  his  place  of  business,  and  did  not  sell 
Intoxicating  liquor  to  B.  H.  Jackson.  Tbe  ap- 
plication does  not  state  where  said  witness 
was,  so  as  to  put  blm  In  a  situation  to  be 
able  to  testify  as  to  tbe  whereabouts  of  ap- 
pellant during  said  time.  This  seems  to  be  a 
conclusion  of  tbe  witness,  and,  for  augbt  that 
appears,  tbe  testimony  of  the  witness  might 
have  been  hearsay.  However,  the  application 
as  to  Joe  Cowan  Is  more  certain  on  this  point, 
as  It  shows  be  was  in  or  about  the  place  of 
business  of  defendant  during  said  time.  If 
be  teas  In  the  place  of  business  during  all  of 
said  time,  be  might  be  able  to  state  tbat 
appellant  was  not  there;  but,  if  be  was  about 
said  place.  It  Is  not  so  certain  he  could  so 
testify,  as  the  word  "about,"  in  this  connec- 
tion. Is  indefinite.  We  do  not  tbink  the  conrt 
erred  In  overruling  tbe  application. 

During  tbe  trial  the  state  offered  In  evidence 
the  orders  of  the  commissioners'  court  of 
Montague  county,  which  It  was  clabned  con- 
tained the  field  notes  pf  Justices'  Precincts  Nos. 
1,  2,  3,  4,  6,  6,  7,  and  &  AppeUant  objected 
to  said  orders  on  tbe  ground  that  there  were 
no  pleadings  to  warrant  such  testimony,  and 
l)ecause  tbe  same  were  irrelevant  and  ujmeces- 
sarily  Incumbered  the  record.  Tbe  informa- 
tion charged  tbat  tbe  sale  of  the  liquor  was 
made  in  Justice  Precinct  No.  4  of  Montague 
county,  and  further  alleged  tliat  at  saia  time 
local  option  was  in  effect  in  all  of  tbe  Justice 
precincts  of  said  county,  and  then  proceeds 
to  describe  by  metes  and  bounds  Justice  Pre- 
cbict  No.  4,  tbe  locus  In  quo  of  the  sale  of  said 
liquor.  It  was  not  necessary  to  have  made  this 
allegation,  nor  to  have  described  Justice  Pre- 
cinct No.  4  by  metes  and  bounds;  but,  hav- 
ing done  so,  it  was  perhaps  proper  to  offer 
proof  of  this.  While  it  may  not  have  been 
necessary,  having  alleged  local  option  bad  been 
adopted  In  all  of  said  precincts.  It  was  proper 
to  show  the  orders  In  response  to  the  allegation 
in  the  Information.  In  the  discretion  of  tbe 
court,  It  was  not  necessary  to  conanme  the 
time  of  tbe  court  in  reading  said  fidd  notes 
to  the  Jury.    It  is  not  claimed  tbat  there  was 
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noies  (xierea  ana  xae  auegaaona  m  lue  in- 
formation. 

Appellee  offered  In  evidence  the  motion  and 
judgment  of  July  25,  1902,  dlsselvlng  an  in- 
junction wlilcli  liad  been  granted  to  restrain 
tbe  fourth  publication  of  the  order  putting 
local  option  in  effect  In  said  precincts  in  Mon- 
tague county.  This  was  objected  to  on  the 
ground  that  it  was  wholly  irrelevant  and  im- 
material, and  that  it  unnecessarily  incum- 
bered the  record,  and,  further,  that  it  was 
calculated  to  mislead  and  misdirect  the  minds 
of  the  juiy,  and  because  there  was  no  plead- 
ing to  authorize  the  introduction  of  the  same. 
It  appears  from  the  record  that,  after  said  local 
option  election  bad  been  held,  three  consecu- 
tive publications  of  the  order  declaring  the  re- 
sult and  putting  local  option  into  effect  had 
l)een  made.  At  this  stage  an  injunction  had 
been  brought,  restraining  the  further  publica- 
tion of  said  order.  This  was  granted  on  the 
0th  or  10th  of  July.  Notwithstanding  this, 
publication  was  made  of  the  order  in  the  is- 
sue of  the  newspaper  on  the  12th,  which  made 
the  fourth  publication.  The  judgment  of  dis- 
solution was  rendered  on  the  2oth  of  July  fol- 
lowing. Appellant  had  introduced  said  writ  of 
injunction  in  evidence,  and  the  judgment  was 
evidently  introduced  in  response  to  the  same. 
■\Ve  are  of  opinion  that  the  introduction  of 
Bald  judgment  was  admissible  to  show  the  dis- 
position of  the  case.  If  the  injunction  had 
lieen  perpetuated,  and  the  contest  sustained, 
then  the  invalidity  of  the  election,  as  well  as 
the  writ  of  injunction,  would  have  been  estab- 
lished, and  this  would  have  related  to  all  the 
prior  proceedings.  In  that  event,  the  fourth 
publication  might  have  been  rendered  entirely 
nugatory.  The  judgment  itself  recites  the  fact 
that  the  injunction  restraining  the  fourth  pub- 
lication was  Improvldently  Issued,  that  there 
were  no  constitutional  or  statutory  grounds  for 
the  issuance  of  the  same,  and  that  the  court 
was  without  jurisdiction  in  the  premises,  and 
dissolved  and  held  for  naught  the  proceed- 
ings relating  thereto.  The  effect  of  this,  in 
our  opinion,  was  to  declare  that  there  was  no 
basis  for  the  issuance  of  the  original  writ, 
and  that  it  was  void,  and  no  one  was  obliged 
to  respect  it.  Bncy.  of  Plead.  &  Prac.  vol. 
10,  p.  HOC,  subd.  "b." 

Appellant  contends  that  because  the  fourth 
publication  was  made  after  the  issuance  of 
the  writ  of  injunction,  and  while  it  was  still 
undissolved,  said  fourth  publication  was  null 
and  void,  and  did  not  put  local  option  Into 
effect  in  said  justice  precinct.  If  this  conten- 
tion is  correct,  then  the  conviction  in  this  case 
cannot  be  sustained,  because  no  other  publica- 
tion was  made,  as  appears  from  this  record. 
It  does  not  distinctly  appear  in  the  state- 
ment of  facts  hoTC'  said  fourth  publication 
came  to  be  made— whether  by  some  employfi 
or  some  person  connected  with  the  ofSce  of 
the  newspaper,  who  had  not  been  served  with 
the  writ  of  injunction.  Is  not  made  manifest. 
However,  it  was  published  in  due  course,  and 


uie  oruer  aecianng  ine  reauii,  ana  punmg 
local  option  into  effect  The  violation  of  writs 
of  injunction  is  punished  by  courts  in  two 
ways— by  contempt  proceedings,  or  by  annul- 
ling or  destroying  what  has  been  done.  One 
or  both  of  these  methods  may  be  adopted.  It 
is  competent  for  the  court.  In  some  cases  where 
the  'nrit  has  been  violated,  to  reinstate  a  party 
in  his  rights;  tliat  is,  to  restore  the  former 
status  as  far  as  practicable.  See  Beach  on 
Injunc.  vol.  1,  f  281;  High  on  Injunc.  vol. 
2,  i  1461;  Ency.  of  Plead.  &  Prac.  voL  10, 
p.  1114,  subd.  "h."  But  as  was  said  above, 
the  court  dissolved  the  writ,  and  not  only 
failed  to  treat  the  party  as  In  contempt  for  an 
alleged  violation  thereof,  but  failed  to  make 
any  finding  with  reference  to  the  alleged  un- 
authorized publication;  holding  it  nugatory 
and  void.  On  the  contrary,  the  judgment  of 
the  court  was  that  it  was  without  jurisdiction 
to  grant  the  writ  Under  this  state  of  case, 
it  occurs  to  us  that  the  doctrine  announced  by 
the  Supreme  Court  of  Alabama  is  applicable 
here.  See  Callan  v.  McDaniel,  72  Ala.  96. 
That  is,  where  a  court  granting  a  writ  of  in- 
junctiou  has  failed  to  take  any  steps  in  regard 
to  a  violation  thereof,  such  violation,  or  the 
alleged  effect  thereof,  cannot  be  set  up  in  a 
collateral  proceeding.  We  quote  from  the  de- . 
dsion,  as  follows:  "If  the  plaintiffs  submit- 
ted to  the  violation,  suffering  the  suit  in  equity 
to  continue  in  progress  and  ripen  into  a  final 
decree,  other  courts  cannot  inquire  into  it 
collaterally,  and  visit  it  with  a  forfeiture  of 
rights  the  court  of  equity  may  not  have  been 
willing  to  impose.  In  that  court  there  are 
many  equitable  considerations  involved  in  an 
application  to  punish  a  party  for  a  violation 
of  an  hijunction  wliile  the  cause  is  in  fieri. 
The  motives  of  the  party  obtaining  the  In- 
junction, the  good  or  bad  faith,  and  the  con- 
duct of  the  party  charged  with  Its  violation, 
are  all  considered.  If  other  courts  should  in- 
tervene, and  determine  collaterally  that  there 
has  been  the  violation  of  an  Injunction,  the 
consequences  which  are  to  result  could  not 
be  adjusted  as  a  court  of  equity  would  ad- 
just them;  and,  if  the  parties  aggrieved  do 
not  apply  to  that  court,  they  cannot  ask  other 
courts  to  assume  its  jiurlsdictlon.  If  the  suit 
in  equity  has  passed  into  a  final  decree,  and 
the  injunction  been  perpetuated,  the  court 
adjudging  the  defendant  was  without  right  to 
clear  the  lands  in  controversy,  the  decree 
would  be  admissible  evidence  and  conclusive." 
We  are  presented  here  with  a  similar  condi- 
tion. The  district  court  dissolved  the  injunc- 
tion, and  held  it  was  without  jurisdiction  and 
that  the  Issuance  of  the  writ  was  void;  and, 
that  court  having  jurisdiction  to  pass  upon  the 
question,  we  cannot  give  the  writ  in  this  col- 
lateral proceeding  an  effect  which  that  court 
refused  to  give  it.  We  accordingly  hold  that 
the  fourth  publication  was  properly  made, 
and  that  local  option  was  in  effect  in  said 
precinct  at  the  time  of  the  alleged  sale  of  the 
intoxicating  liquor. 
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Jury,  In  tbat  the  Judge  selected  three  Jury 
commlBSIoners  who  were  all  prohibitionists, 
and  all  or  a  great  majority  of  the  Jurors  se- 
lected were  prohibitionists.  This  charge  Is 
supported  by  affidavits.  The  affidavits  affirm 
the  contention  that  the  commissioners  were 
prohibitionists,  and  that  all  12  of  the  Jurors 
selected  for  the  week  appellant's  case  was 
tried  were  prohibitionists.  It  is  further  shown 
that  there  are  some  five  or  six  thousand  vot- 
ers In  said  county,  and  that  in  the  prohibition 
election  it  was  carried  for  local  option  by  be- 
tween two  and  three  hundred  votes.  The  con- 
troverting affidavits  show  that  there  was  no 
design  in  this,  and  that  all  of  said  jurors  stated 
they  had  no  bias  or  prejudice  In  favor  of  or 
against  appellant,  nnd  could  give  him  a  fair 
and  impartial  trial.  While  the  Jury  commis- 
sioners, as  well  as  the  Jurors  selected,  appear 
to  have  been  prohibitionists,  still  this  would 
afford  no  ground  for  reversal  of  the  Judgment. 

Appellant  raises  a  question  as  to  the  mis- 
conduct of  the  Juror  John  Garvin.  The  court 
heard  evidence  upon  this  question,  and  de- 
cided against  appellant's  contention.  In  our 
opinion,  the  evidence  supports  the  finding  of 
the  court  on  this  point. 

We  have  examined  the  record  carefully,  and 
believe  the  facts  are  sufficient  to  authorize  the 
conviction.  No  error  appearing,  the  Judgment 
is  affirmed. 


Ex  parte  RODRIQUEZ. 

(Court  of  Criminal  Appeals  of  Texas.     April 
22,  1903.) 

HABEAS      CORPUS— COUNTY      PRISONER— NON- 
PAYMENT OF  FINK— AFFIDAVIT  OF 
INABILITY  TO  PAY. 
1.  Code  Cr.  Proc.  art.  856,  provides  that  if 
one  who  has  been  convicted  of  a  misdemeanor 
and  fined  makes  oath  tbat  he  is  unable  to  ^ay 
the  fine  and  costs  he  may  be  hired  out  or  im- 
prisoned in  the  couuty  jail  for  a  sufflcient  time 
to  discharge  the  same,   rating  the   punishment 
at  $3  a  day.    Article  980  provides  that  one  who 
has  been  convicted  in  a  justice  court  and  fined 
can  be  discharged  on  habeas  corpus  by  show- 
ing that  he  is  too  poor  to  pay   the   fine  and 
costs,  that  he  has  not  been  afforded  the  op- 

gortuulty  of  discharging  the  same  as  provided 
y  law,  and  that  he  has  remained  in  jail  a  suf- 
ficient time  to  satisfy  the  same  at  the  rate  of 
$3  for  each  day;  bnt  in  no  case  shall  he  be 
discharged  until  he  has  been  imprisoned  at  least 
10  days.  Ecld,  that  one  who  had  been  fined, 
and  imprisoned  for  failure  to  pay  tiie  same, 
was  not  entitled  to  release  on  habeas  corpus, 
though  he  had  been  in  jail  10  days,  no  affidavit 
having  been  filed  by  him  showing  his  Inability 
to  pay  the  fine  and  costs,  as  required  by  arti- 
cle 856. 

Appeal  from  Sutton  County  Court;  R.  0. 
Dawson,  Judge. 

Habeas  corpus  by  Oregorlo  Rodrlquez  for 
rel<>a8e  from  custody.  From  a  Judgment  de- 
nying the  writ,  relator  appeals.    Affirmed. 

Tayloe  &  Cornell,  for  appellant.  Howard 
Martin,  Asst.  Atty.  Oen.,  (or  the  state. 


county  Judge  of  Sutton  county.  In  vacation, 
to  be  released  from  a  fine  imposed  iu  the 
Justice  court.  He  states  in  his  application: 
"I  do  further  swear  that  I  was  committed 
to  Jail  by  virtue  of  the  process  annexed  here- 
to on  the  date  therein  named,  to  wit,  on  Jan- 
nary  31,  1903;  that  I  am,  and  have  been  ever 
since  the  same  was  Imposed  on  me,  too  poor 
to  pay  said  fine  and  costs;  that  I  have  not 
been  afforded  an  opportunity  by  the  commis- 
sioners' court  of  the  county  of  discharging  the 
fine  and  costs  adjudged  against  me,  as  pro- 
vided in  the  law  relating  to  county  convicts: 
that  I  have  remained  in  Jail  a  sufflcient  length 
of  time  to  satisfy  said  fine  and  costs  at  the 
rate  of  three  dollars  for  each  day;  that  I  have 
been  confined  for  more  than  ten  days."  The 
evidence  adduced  on  the  hearing  is  substan- 
tially as  follows:  Appellant  bad  been  in  Jail 
14  days;  tbat  he  had  not  been  put  to  work 
at  the  county  workhouse  upon  the  county 
convict  farm,  nor  ui)on  the  public  roads, 
bridges,  or  other  Improvements  of  the  county, 
but  that  he  had,  on  three  different  occasions 
since  bis  imprisonment  swept  out  the  county 
courthouse;  that  he  had  not  been  hired  out 
under  the  law  relating  to  county  convicts.  It 
was  shown  by  the  testimony  of  Albert  Owens 
that  he  was  constable  of  precinct  No.  1,  Sut- 
ton county;  that  he  arrested  appellant;  tbat 
when  he  put  appellant  in  Jail,  and  told  him 
he  could  give  a  convict  bond,  or  could  uiaKc 
an  affidavit  showing  his  Inability  to  pay  the 
fine  and  costs  adjudged  against  him,  in  wblch 
case  he  would  be  entitled  to  a  credit  of  $3 
for  each  day  he  remained  in  Jail,  he  was  not 
certain  appellant  understood  him,  although 
he  had  a  Mexican  Interpreter.  It  was  agreed 
in  open  court  by  counsel  for  state  and 
defendant  tbat  appellant  was  then,  and  ever 
since  bis  imprisonment  had  been,  too  poor 
to  pay  the  fine  and  costs  adjudged  against 
him,  and  that  appellant  had  not,  as  suggested 
In  article  856.  Code  Cr.  Proc,  made  an  affi- 
davit showing  his  Inability  to  pay  the  fine 
and  costs  adjudged  against  him. 

Appellant  Insists  that  he  was  entitled  to 
his  discharge  because  the  evidence  shows  tbat 
he  had  been  placed  in  Jail  on  account  of  the 
failure  to  pay  the  fine  and  costs  against  luia 
In  the  Justice  court,  and,  having  shown  tar- 
ther,  first  that  he  was  too  poor  to  pay 
said  fine  and  costs;  second,  that  he  bad  not 
been  afforded  an  opportunity  by  the  commit- 
sioners'  court  of  the  county  of  discharging 
the  fine  and  costs  adjudged  against  aim,  as 
provided  in  the  law  relating  to  county  con- 
victs; and,  third,  that  he  had  remained  In 
Jail  a  sufficient  length  of  time  to  satisfy  snid 
flue  and  costs  at  the  rate  of  $3  for  each  day. 
and  that  he  had  remained  In  Jail  at  least  10 
days— this  contention  Involves  a  consAmction 
of  articles  856  and  980,  Code  Or.  Proc.  The 
latter  article  was  passed  in  1858  and  the 
former  some  time  after  that  If  there  ta  au 
apparent  conflict,  said  statutes  must  be  recon- 
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died,  If  a  proper  Judicial  construction  of  the 
same  -will  enable  vis  to  do  so.  We  hold  arti- 
cle 980,  Code  Cr.  Proc.,  In  any  event,  does  not 
authorize  the  release  of  relator  unless  be  has 
been  Imprisoned  for  ten  days;  and  he  must 
also  have  complied  with  the  provisions  of 
article  866,  in  relation  to  flUng  his  affidavit 
authorizing  a  credit  upon  his  fine  of  $3  per 
<lay.  The  mere  fact  that  relator  had  been 
confined  over  10  days.  In  the  absence  of  such 
affidavit,  would  not  per  se  authorize  his 
release.  Clearly,  article  980  eontemplules 
that  the  same  must  be  considered  In  pari 
materia  with  article  856,  and,  when  so  done, 
the  conclusion  here  stated  Is  Irresistible;  that 
1b,  that  relator,  if  convicted  in  the  Justice 
court,  and  Immediately  makes  an  affidavit 
of  his  Inability  to  pay  the  fine  and  costs,  as 
required  by  article  856,  and  Is  not  afforded 
an  opportunity  by  the  commis9!ouers'  court 
of  the  county  to  discharge  said  fine  and  costs, 
as  provided  by  law  relating  to  county  con- 
victs, then  be  is  entitled  to  be  discharged, 
«lther  on  habeas  corpus  or  by  proper  showing 
before  Justice  «t  the  i)eace,  unless  It  Is  fur- 
ther made  to  appear  that  he  has  not  been  In 
Jail  10  days.  In  other  words,  when  one  Is 
convicted  in  the  Justice  court,  he  cannot,  in 
any  event,  be  discharged  until  he  has  re-. 
malned  10  days  in  Jail,  and  not  then  unless 
be  has  ffied  the  proper  affidavit  as  required 
by  article  856.  It  follows,  therefore,  that  the 
Judgment  of  the  lower  court  reniondlng  re- 
lator to  the  custody  of  the  officer  must  be 
affirmed,  and  It  is  so  ordered. 
Affirmed. 


LAZENBY  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     April 
22,  1903.) 

CRIMINAL    LAW— WBLL-POISONINO— EVIDBNGB 

— 8UFFICIENCY-,NEW  TRIAL-INCOM- 

PBTBNCY  OF  JUROR. 

1.  On  motion  for  a  new  trial,  an  affldavit  In 
behalf  of  defendant  was  presented,  to  the  ef- 
fect that  a  juror  had  stated  that  he  expected 
to  have  been  asked  some  questions  before  he 
went  into  the  jury  box;  that,  if  he  had  beea, 
fae  would  have  told  them  that  he  bad  heard 
too  much  about  the  case,  but,  as  they  asked 
DO  questions,  he  decided  to  go  into  the  jury 
t>ox  and  serve  as  a  juror,  and  say  nothing 
about  the  case  until  he  heard  what  the  balance 
of  the  jury  had  to  say.     The  district  attorney 

f>resented  an  afiBdavit  of  another  juror  swear- 
Dg  that  there  was  no  disuussion  of  the  case 
among  the  jurors,  except  as  to  the  evidence 
iatrodiiccd;  that  the  juror  in  question  was  one 
who  contended  for  the  lowest  punishment,  and 
one  of  the  last  to  agree  to  find  defendant  guilty. 
It  did  not  appear  that  such  juror  was  examined 
on  his  voir  dire  concerning  the  matters  alleged 
to  have  been  stated  by  him,  or  that  he  answer- 
ed falsely  coucei-ning  any  of  such  matters. 
Held  not  error  to  overrule  the  motion. 

2.  On  a  prosecution  for  poisoning  a  well,  evi- 
dence that  paris  green  was  placed  in  the  well, 
and  that  paris  green  is  a  deadly  poison,  was 
sufficient  to  support  a  conviction,  though  a 
doctor  Introduced  by  defendant  testified  that, 
from  a  bare  inspection  of  paris  greeu,  one  could 


not  tell  whether  it  w.as  paris  green,  or  some 
other  green  compound. 

Appeal  from  District  Court,  Tyler  County; 
W.  P.  Nicks,  Judge. 

Henry  Lazenby  was,  convicted  of  willfully 
poisoning  a  well,  and  appeals.    Affirmed. 

Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  X  Appellant  was  convicted  of 
the  ofCense  denounced  In  article  647,  Pen. 
Code,  of  willfully  poisoning  a  well,  and  his 
punishment  assessed  at  confinement  in  the 
I>enltentlary  for  a  term  of  two  years. 

Appended  to  appellant's  rnoticm  for  new 
trial  is  the  affidavit  of  John  T.  Crumpler-to 
the  effect  that  he  beard  Barlow,  one  of  the 
Jurors  who  tried  the  case,  make  this  state- 
meht:  "I  expected  to  have  been  asked  some 
questions  before  I  went  into  the  Jury  box. 
That  If  I  had  been,  I  would  have  told  them 
that  I  had  heard  too  much  about  the  case, 
but,  as  they  asked  no  questions,  I  decided 
to  go  into  the  Jury  box  and  serve  as  a  Juror, 
and  say  nothing  about  the  case  until  I  heard 
what  the  balance  of  the  Jury  had  to  say." 
The  district  attorney  controverts  this  ground 
of  the  motion,  and  says  that  the  Juror  Bar- 
low's affidavit  cannot  be  obtained,  on  ac- 
count of  the  great  distance  which  Barlow 
lives  from  the  courthouse.  And  then  fol- 
lows an  affidavit  from  Henry  Keith,  one  of 
the  Jurors,  swearing.  In  substance,  there  was 
no  discussion  of  said  cause  among  the  Jurors 
who  tried  the  same,  except  as  to  the  evidence 
adduced  before  the  Jury  on  the  trial;  that 
the  Juror  Barlow  was  one  who  contended  for 
the  lowest  punishment— two  years— while 
other  Jurors  contended  for  the  highest  pen- 
alty; and,  further,  that  Barlow  was  one  of 
the  last  of  the  Jurors  to  agree  to  find  defend- 
ant guilty.  It  does  not  appear  that  said  Ju- 
ror was  examined  on  his  voir  dire  concerQing 
the  matters  alleged  to  have  been  stated  by 
him,  or  t;  .it  he  answered  falsely  concerning 
any  of  said  matters.  Miller  v.  State,  32  Tex. 
Cr.  R.  319,  20  S.  W.  1103.  Furthermore, 
this  Issue  was  submitted  to  the  court,  and  de- 
cided against  appellant.  We  see  no  error  In 
tbe  ruling  of  the  court  Johnson  v.  State 
(Tex.  Cr.  App.)  40  S.  W.  982. 

Appellant  also  contends  that  the  verdict 
of  the  Jury  is  not  supported  by  the  evidence. 
We  think  the  evidence  is  sufficient.  The 
state  witnesses  swear  positively  that  paris 
green  was  placed  in  the  well  of  prosecutor 
by  defendant,  and  the  testimony  shows  that 
paris  green  Is  a  deadly  poison.  It  is  true, 
the  defendant  Introduced  a  doctor  who  testi- 
fied that,  from  a  bare  Inspection  of  paris 
green,  one  could  not  tell  whether  It  was  paris 
green,  or  some  other  green  compound.  How- 
ever, this  Is  a  question  to  be  passed  upon  by 
the  Jury,  and  they  have  settled  It  against  ap- 
pellant, and  there  Is  sufficient  evidence  to 
support  their  finding. 

The  Judgment  is  affirmed. 
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PEINSTEIN  V.  STATE. 

(Court  of  Crimiual  Appeals  of  Texas.     April 
22,  1903.) 

CRIMINAL  LAW— EMBEZZLEMENT  —  DECLARA- 
TIONS OF  THIRD  PERSONS— FAILURE  TO 
CHAHOE— NECESSITY  OF  REQUESTS. 

1.  Where,  in  a  prosecution  for  embezzlement 
of  money  claimed  to  have  been  left  in  tlie 
hands  of  defendant,  a  saloon  keeper,  the  evi- 
dence as  to  the  person  from  whom  the  money 
was  received  by  defendant  was  conflicting,  de- 
fendant's contention  being  that  he  received  it 
from  T.,  and  that  he  was  not  aware  at  the  time 
of  its  receipt  that  it  belonged  to  prosecutor, 
and  there  was  no  evidence  that  defendant  was 
connected  with  a  conspiracy  between  others, 
with  whom  prosecutor  came  to  the  saloon,  to 
deiirive  him  of  such  money,  the  acts,  conduct, 
and  statements  of  such  others  in  defendant's 
absence  while  on  their  way  to  the  sa!oon  were 
inadmissible. 

2.  Statements  made  by  third  persons,  occur- 
ring one  or  two  days  after  an  alleged  embez- 
zlement, in  defendant's  absence,  are  inadmis- 
sible. 

3.  In  a  prosecution  for  embezzlement  error 
cannot  be  predicated  on  the  court's  failure  to 
charge  on  defendant's  theory,  in  the  absence 
of  a  request  therefor. 

Appeal  from  District  Court,  Dallas  County; 
E.  B.  Muse,  Judge. 

Ben  Feinsteln  was  convicted  of  embezzle- 
ment, and  he  appeals.    Reversed. 

Robt.  B.  Seay,  for  appellant.  Howard 
Martin,  AsBt.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  embezzlement,  and  his  punishment  as- 
sessed at  confinement  in  the  county  jail  for 
12  months  and  a  fine  of  $500.  He  reserved 
a  bill  of  exceptions  to  the  admission  of  the 
acts,  conduct,  and  statements  of  Dave  Thom- 
as, Henry  TViUiums,  and  Lonnie  Henderson, 
occurring  before  the  alleged  embezzlement, 
in  the  absence  of  appellant.  On  the  night 
of  the  alleged  embezzlement,  Williams,  the 
injured  party,  and  Lonnie  Henderson,  ac- 
companied by  Dave  Thomas,  started  from 
the  "Big  Pour  Settlement,"  in  the  south  part 
of  Dallas,  to  the  "Crooked  Shack,"  four  or 
five  blocks  distant.  En  route  Dave  Thomas 
put  his  hand  in  Williams'  pocket  on  the  pre- 
tense of  trying  to  prevent  Williams  from 
falling,  Williams  being  intoxicated.  Williams 
told  him  to  take  his  liaud  out  of  his  pocket, 
and  leave  him  alone.  Lonnie  Henderson  also 
warned  blm  to  keep  his  hands  out  of  Wil- 
liams' pocket.  Appellant  was  not  with  the 
parties  at  the  time,  and,  so  far  as  the  record 
Is  concerned,  knew  nothing  about  any  of 
these  matters.  Upon  reaching  the  "Crooked 
Shack,"  appellant  was  behind  the  bar,  in  the 
capacity  of  bartender,  and  waited  on  the 
customers  when  they  called  for  the  drinks. 
The  drink  obtained  by  Williams  at  this  place 
afTected  him  very  strangely;  in  fact,  he  fell 
upon  the  floor  shortly  afterwards,  and  was 
carried  by  the  crowd  Into  a  rear  room,  where 


time  he  took  the  drink— just  before  or  just 
after— Williams'  money  was  turned  over  to 
appellant  for  safe-keeping.  The  state's  tes- 
timony Bbows  that  Williams  handed  him  the 
money.  There  is  some  testimony  going  to 
show  that  Henderson  took  the  money  from 
Williams,  and  handed  it  to  appellant.  Ap- 
pellant's evidence  goes  to  show  tliat  be  re- 
ceived the  money  from  Dave  Thomas,  wbo 
received  it  from  Williams  before  entering 
appellant's  saloon.  It  seems  to  be  conceded 
that  all  those  present  knew  the  fact  tliat 
Williams'  money  had  passed  Into  the  bands 
of  appellant  The  conflict  seems  to  have 
arisen  on  the  fact  as  to  which  one  of  the 
parties  handed  the  money  to  him.  Appel- 
lant's contention  is  that  he  received  it  from 
Thomas,  and  that  be  was  not  aware,  at  the 
time  be  received  it,  that  it  belonged  to  Wil- 
liams; and  leaves  the  further  Impression 
that  Thomas  received  the  money  from  Wil- 
liams before  entering  appellant's  saloon.  Un- 
der tbe  state  of  case  made,  we  are  of  opinion 
tliat  the  acts  occurring  between  tbe  parties 
before  reaching  appellant's  saloon  were  not 
admissible  against  him.  He  was  not  present, 
knew  nothing  of  tbe  transaction;  and  it  is 
no  way  connected,  as  we  understand  the  rec- 
ord, as  to  make  it  appear  appellant  was  In 
the  conspiracy  with  tbe  parties,  so  as  to  ad- 
mit the  acts  and  declarations  of  co-con- 
splrator  in  his  absence. 

Objection  was  also  urged  to  tbe  admission 
of  the  conduct,  acts,  and  statements  of  one 
of  the  policeman  and  .Toe  Aronotf,  occurring 
one  or  two  days  subsequent  to  the  alleged 
emiiezzlement,  in  tbe  absence  of  appellant. 
This  was  inadmissible. 

There  were  some  special  charges  asked  and 
refused,  which,  under  tbe  facts,  appellant 
contends  should  have  been  given.  We  are  of 
opinion  that  these  charges,  as  written,  were 
properly  refused.  If  appellant  received  the 
money  from  Williams,  or  from  Henderson, 
or  from  Thomas,  knowing  it  to  be  Williams' 
money,  and  subsequently  appropriated  it  to 
his  own  use,  either  alone  or  in  conjunction 
with  Thomas  and  others,  he  would  be  shitty 
of  embezzlement.  This  was  the  state's  case. 
If  appellant  received  the  money  from  Thom- 
as, who  had  stolen  it,  or  gotten  It  in  any 
way  from  Williams,  before  reaching  the  sa- 
loon, and  was  not  cognizant  of  the  fact  that 
it  was  Williams'  money,  but  received  it  at 
Thomas'  money,  not  knowing  It  to  belong  to 
Williams,  he  would  not  be  guilty  of  em- 
bezzlement. The  court  sufficiently  charged 
the  state's  side  of  tlie  case,  and  the  other 
was  not  requested  by  appellant,  error  not 
being  assigned  for  the  failure  of  the  court 
to  so  charge. 

For  the  errors  discussed  In  the  admission 
of  testimony,  the  judgment  is  reversed,  and 
the  cause  remanded. 
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HANNON  T.  STATE.* 

<Coiirt  of  Crimiual  Appeals  of  Texas.     April 
15,  1903.) 

CRIMINAIi  LAW— APPBAL— DBFBCTIVB   RBCOQ- 
NIZANCE. 

1.  A  recognizance  on  appeal  from  a  conyic- 
tiou  of  peddling  stoves  witliout  a  license,  which 
recited  the  offense  with  which  defendant  was 
charged  as  "pursuing  occupation  without  li- 
cenee,"  was  fatally  defective,  under  Code  Or. 
Proc.  1805,  art.  887,  prescribing  the  form  of 
appeal  recognizances,  which  includes  a  state- 
ment that  "defendant  has  been  convicted  of  a 
misdemeanor." 

2.  Under  Code  Cr.  Proc.  1895,  art.  887,  pre- 
scribing the  form  of  appeal  recognizances  in 
ciises  of  misdemeanor,  which  includes  a  state- 
ment of  the  punishment  assessed,  a  recogui- 
znni'e  which  did  not  etate  the  fine  imposed  was 
fatalb-   defective. 

Appeal  from  Gonzales  County  Court;  W. 
W.   Glass,  Judge. 

J.  W.  HannOn  was  convicted  of  peddling 
stoves  without  a  license,  and  appeals.  On 
motion  to  dismiss.    Appeal  dismissed. 

Hnrwood  &  Walsh,  for  appellant.  How- 
ard Martin,  Asst.  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  a  misdemeanor,  and  appeals.  The  As- 
sistant Attorney  General  has  filed  a  motion 
to  dismiss  the  appeal  on  the  ground  that  the 
recognizance  falls  to  allege  that  appellant 
was  convicted  of  a  misdemeanor,  and  also 
fails  to  state  the  amount  of  the  fine  assessed 
against  appellant.  We  have  examined  the 
recognizance,  and  it  is  defective  In  both  the 
respects  pointed  out.  Instead  of  following 
the  form  prescribed  in  article  887,  Code  Cr. 
Proc.  1895,  stating  appellant  was  convicted 
of  n  misdemeanor.  It  attempts  to  recite  the 
particular  offense  for  which  appellant  was 
prosecuted,  and  In  doing  so  the  recognizance 
alleges  that  appellant  was  charged  with  the 
offense  of  "pursuing  occupation  without  li- 
cense." This  is  not  the  offense  named  In  the 
Information  and  prescribed  by  statute.  The 
Information  charges  appellant  did  unlaw- 
fully engage  In,  follow,  and  pursue  the  oc- 
cupation of  a  peddler,  peddling  cooking 
stoves  and  ranges,  an  occupation  then  and 
there  made  taxable  by  law,  etc.,  without  hav- 
ing first  obtained  a  license  to  pursue  said  oc- 
cupation, etc.  The  occupation  tax  is  as- 
sessed In  General  Laws,  Twenty-Sixth  Leg. 
p.  201,  c.  116;  and  the  prosecution  was  under 
article  112,  Pen.  Code  1895.  If  the  recogni- 
zance had  sufllclently  charged  the  offense  un- 
der the  statute,  instead  of  using  the  simpler 
form  prescribed  by  statute— that  appellant 
had  been  convicted  of  a  misdemeanor— It 
would  have  been  sufllclent.  Kees  v.  State 
(Or.  App.)  72  8.  W.  853.  The  recognizance  is 
also  fatally  defective  because  it  does  not 
state  the  amount  of  the  flue  Imposed.  I^Iay 
V,  State,  40  Tex.  Cr.  R.  196,  49  S.  W.  402. 

The  appeal  Is  accordingly  dismissed. 

•Rehearing  denied  May  6,  1903. 


POBTBE  y,   STATE. 

(Court  of  Criminal  Appeals  of  Texas.     April 
22,  1903.) 

THEFT— POSSESSION  OF  PROPBRTT— EVIDENCE 
-INSTRUCTIONS. 

1.  Evidence  that  certain  wagon  wheels  be- 
longing to  prosecutor  were  missed  in  Novem- 
ber, 1901,  and  that  defendant  was  found  open- 
ly using  the  same  in  November,  1902,  but 
claimed  to  have  exchanged  scrap  irou  therefor 
with  a  peddler,  was  insufflcient  to  sustain  a 
conviction  for  the  theft  of  the  wheels. 

2.  It  was  error  for  the  court  to  refuse  de- 
fendant's requested  instructions  to  acquit  if  the 
jury  believed  that  defendant's  possession  of  the 
stolen  wheels  was  not  recent 

Appeal  from  McLennan  County  Court;  G. 
B.  Gerald,  Judge. 

General  Porter  was  convicted  of  theft,  and 
he  appeals.    Reversed. 

Blchd.  J.  Munroe  and  S.  A.  Hogan,  for 
appellant.  Howard  Martin,  Asst.  Atty.  Gen., 
for  the  State. 


HENDERSON,  J.  Appellant  was  convict- 
ed of  the  theft  of  two  wagon  wheels,  and 
his  punishment  assessed  at  confinement  In 
the  county  Jail  for  10  days;  hence  this  ap- 
peal. 

The  only  question  necessary  to  be  consid- 
ered is  the  sufiiciency  of  the  evidence  to  sus- 
tain the  conviction.  The  testimony  shows 
that  prosecutor,  Coates,  owned  an  old  pair 
of  wagon  wheels,  and  some  time  in  Novem- 
ber, 1001,  the  wheels  were  missed  from  the 
premises  of  Coates.  Some  time  In  the  follow- 
ing November,  1902,  defendant,  who  lived 
some  two  or  three  miles  from  the  prosecutor, 
was  found  In  possession  of  the  wheels.  He 
was  using  them  openly  on  a  cart.  When 
notified  that  the  wheels  belonged  to  prose- 
cutor, he  stated  that  he  traded  scrap  Iron 
for  them  with  a  peddler  who  was  In  the 
neighborhood  buying  scrap  Iron.  This  Is  sub- 
stantially all  the  testimony  of  an  Inculpatory 
character;  that  is,  the  case  depends  solely 
on  the  possession  of  the  stolen  property,  with- 
out other  circumstances  tending  to  show  ap- 
pellant stole  the  property.  We  hold  the  pos- 
session here  shown  was  not  of  such  a  recent 
character  that,  in  the  absence  of  other  cir- 
cumstances of  a  criminative  nature.  It  would 
afford  plenary  proof  of  guilt.  Besides,  ap- 
pellant gave  an  account  of  how  he  came  by 
the  property  which  was  reasonable,  and  this 
was  not  disproved  by  the  state.  We  hold 
the  evidence  was  not  sufilclent.  Bragg  v. 
State,  17  Tex.  App.  219;  Lehman  v.  State, 
18  Tex.  App.  174,  51  Am.  Dec.  208;  Loving 
V.  State,  18  Tex.  App.  459;  Romero  v.  State, 
25  Tex.  App.  304,  8  S.  W.  641.  Besides,  the 
court  should  have  given  appellant's  request- 
ed Instructions  on  the  question  ot  recent  pos- 
session; that  is,  to  acquit  if  they  believed 
the  possession  was  not  recent,  etc.    See  Boyd 

t  1.  See  Lwceny,  vol.  32,  Cent  Dig.  ((  UO,  171. 
ITS. 
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V.  State,  24  Tex.  App.  5T0,  6  S.  W.  853,  6 
Am.  St  Rep.  908. 

The  evidence  being  Insufficient  to  support 
the  conviction,  the  Judgment  la  reversed,  and 
the  cause  remanded. 


LOCKLAXD  V.  STATE. 

(Coart  of  Crimiual  Appeals  of  Texas.     April 

22.  1903.) 

ASSAULT— AGGRAVATED  ASSAULT-POSSESSION 
OF  PROPERTY  —  DEADLY  WEAPON  —  PRE- 
SUMPTIONS —  EVIDENCE  —  SUFFICIENCY  OP 
VERDICT. 

1.  Where  defendant  allowed  an  agent  to  take 
peaceable  possession  of  a  sewing  machine  and 
load  it  on  his  wagon,  and  then  assaulted  such 
agent,  evidence  as  to  the  terms  of  the  contract 
in  reference  to  the  possession  of  such  machine 
was  immaterial. 

2.  Under  White's  Ann.  Pen.  Co<le  1895,  art. 
()80,  one  who  has  parted  with  the  jiossessioa 
of  personal  property  may  not  regoin  it  by  such 
mt-uuu  as  result  iu  homicide  or  assault. 

3.  Defendant  allowed  a  machine  agent  to 
take  peaceable  possession  of  a  sewing  machine 
and  load  it  on  his  wagon,  and  then  assaulted 
him.  Defendant  and  his  wife  testified  that  the 
only  condition  in  the  contract  of  sale  was  that 
the  w^ife  might  return  the  machine  if  not  sat- 
isfied with  it.  The  agent  had  come  at  defend- 
ant's request  severol  times,  worked  on  the  ma- 
chine, and  showed  the  wife  how  to  operate  it. 
ileld,  that  evidence  offered  by  the  state  that  the 
macliine  was  iu  good  condition  and  not  defect- 
ive waF  relevant. 

4.  In  u  prosecution  for  aggravated  assault  it 
wos  admissible  for  the  state  to  prove  by  two 
of  the  jurors  what  defendant  and  his  wife  had 
testified  to,  on  the  trial  of  a  civil  suit,  as  to  the 
circumstances  attending  the  assault,  and  that 
neither  of  them  testified  that  the  prosecutor 
called  defendant  a  liar,  or  started  at  defendant 
with  a  drawn  knife,  before  the  latter  drew  » 
pistol  on  prosecutor. 

5.  Where  what  occurred  between  defendant 
and  prosecutor  some  half  hour  after  the  alleged 
assault  and  at  another  place  was  proved  by  de- 
fendant and  not  controverted  by  the  state,  fiur- 
ther  testimony  thereon  was  properly  excluded. 

6.  In  a  prosecution  for  an  aggravated  as- 
sault, where  a  pistol  was  not  used  or  attempt- 
ed to  be  used  by  defendant  as  a  bludgeon,  it 
will  be  presumed,  in  the  absence  of  evidence 
to  the  contrary,  thot  such  pistol  was  loaded, 
and  so  was  a  deadly  weapon. 

7.  Where  defendant  was  charged  with  an  ag- 
gravated assault,  and  only  this  feature  of  the 
case  was  submitted  to  the  jury,  a  verdict  find- 
ing defendant  gnilty  as  charged  in  the  indict- 
ment was  sufficient. 

Appeal  from  Williamson  County  Court; 
Chas.  A.  Wilcox,  Judge. 

S.  L.  Lockland  was  convicted  of  an  aggra- 
vated assault,  and  appeals.    Affirmed. 

Nunu  &  Neal,  for  appcUaut.  Howard  Mar- 
tin, Asst.  Atty.  Gen.,  for  the  State. 

HENDERSON,  3.  Appellant  was  convict- 
ed of  an  aggravated  assault,  and  his  punish- 
ment assessed  at  a  fine  of  $25;  hence  this 
appeal. 

Appellant  made  a  motion  for  continuance, 
based  on  the  absence  of  David  Beaver  smd 
his  w^ife.  If  diligence  be  conceded  as  to 
these  witnesses.  It  does  not  occur  to  us  that 
their  testimony  was  material.    The  evidence 


proposed  to  be  proved  by  said  witnesses  was 
to  the  effect  that  they  were  present  at  the 
house  of  appellant  about  a  month  before  the 
alleged  difficulty,  and  beard  the  conversation 
between  appellant  and  Lamb,  in  which  said 
Lamb  told  defendant  If  at  any  time  his  wife 
became  dissatisfied  with  the  sewing  machine 
he  had  sold  defendant  he  (LAmb)  would  tnk.- 
back  the  machine  and  pay  defendant  $!■'> 
which  he  had  originally  paid  on  it.  We  do 
not  consider  said  testimony  material  tmder 
the  peculiar  facts  of  this  case,  because,  as 
we  understand  the  testimony,  prosecutor 
Lamb  was  permitted  by  defendant  and  his 
wife  to  take  possession  of  the  same,  remove 
It  from  the  house  to  the  gate,  some  30  or  40 
yards  distant,  and  load  It  on  his  mach:ne 
wagon;  that  is,  he  was  in  complete  pos-^es- 
sion  of  the  machine,  and  appellant  bad  no 
right  to  then  retake  possession  from  him  by 
force  or  violence.  If  it  was  a  condition  pre- 
cedent to  the  taking  said  machine  by  Lamb, 
as  testified  by  appellant  and  his  wife,  that  bf 
should  repay  said  $15  to  appellant,  and  ap- 
pellant had  insisted  on  the  payment  thereof 
before  prosecutor  took  possession  of  the  ma- 
chine and  removed  It  from  the  house  and 
placed  it  on  his  wagon,  then  prosecutor  would 
have  had  no  right  to  have  used  force  to  get 
possession  of  the  machine,  and  appellant 
could  have  retained  possession  thereof  until 
said  condition  was  complied  with.  This  is 
In  accord  with  the  doctrine  announced  In 
Culver  V.  State  ,'Tex.  Cr.  App.)  62  S.  W.  922. 
And  see  Singer  Sewing  Machine  Co.  v.  Itio-s. 
n  S.  W.  275,  6  Tex.  Ct.  Rep.  293.  The  law 
accords  one  In  possession  of  property  the 
right  to  protect  such  possession:  but  tlie  jios- 
session  must  be  actual,  and  not  merely  con- 
structive; and  when  one  has  parted  with  the 
possession  of  personal  property  he  may  not 
regain  it  by  such  means  as  result  in  homicld.- 
or  assault.  White's  Ann.  Pen.  Code  lS9."i. 
art.  680,  and  authorities  there  cited.  So  that, 
under  the  facts.  It  becomes  Immaterial  what 
the  stipulations  between  the  parties  were  as 
to  the  right  of  prosecutor  to  take  possession 
of  said  sewing  machine.  Although  it  may 
have  been  understood  that  the  $15  should  W 
paid  by  prosecutor  before  he  took  possession 
of  the  macliluc,  appellant  should  have  as^- 
scrted  his  right  while  the  machine  Tvas  in 
his  possession  and  in  his  house.  This  he 
did  not  do.  And,  notwithstanding  he  mar 
have  expected  the  prosecutor  to  pay  him  the 
$15  before  he  drove  oft  with  the  machine, 
and  was  disappointed  when  he  did  not  do  so. 
yet,  having  lost  possession,  he  was  not  au- 
thorized to  draw  his  pistol  and  make  an  as- 
sault on  prosecutor  in  order  to  regain  jxtsses- 
slon.  As  stated,  it  was  immaterial  what  the 
terms  of  the  contract  were  in  reference  to 
possession,  or  what  the  two  absent  witnesses 
may  have  understood  In  regard  to  It. 

Appellant  objected  to  testimony  with  ref- 
erence to  the  condition  of  said  machine;  that 
is,  the  state  was  permitted  to  show  by  wit- 
ness Lamb  and  another  that  the   machine 
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groand  that  tbls  had  nothing  to  do  with  the 
contract  by  which  appellant  agreed  to  re- 
turn the  machine,  appellant  and  hla  wife's 
testimony  showing  that  the  only  condition 
was  that  if  hla  wife  was  not  satisfied  with  it 
she  could  return  it.  The  court  explained  the 
bill  by  showing  that  prosecutor  had  been 
sent  for  several  times,  and  bad  come,  at  the 
Instance  of  appellant,  and  worked  on  the  ma- 
chine, and  showed  his  wife  how  to  operate 
it,  and  that  there  was  really  no  ground  for 
dissatisfaction.  It  occurs  to  us  that  this  tes- 
timony was  relevant. 

We  think  it  was  admissible  for  the  state 
to  prove  by  two  of  the  Jurors  what  appellant 
and  hla  wife  bad  testified,  In  the  trial  of  the 
civil  suit,  as  to  the  clrcnmatances  attending 
the  assault;  {lartlcularly  to  show  that  neither 
of  said  witnesses  testified  that  Lamb,  prose- 
cutor, called  appellant  a  liar,  or  started  at 
him  with  a  drawn  knife,  before  he  drew  his 
pistol  on  prosecutor. 

We  do  not  believe  the  court  erred  In  re- 
fusing further  testimony  as  to  what  occurred 
between  prosecutor  and  appellant  some  half 
hour  after  the  alleged  assault  and  at  another 
place.  What  occurred  on  that  occasion  was 
proved  by  appellant  in  his  cross-examination 
of  prosecutor,  and  this  was  not  controverted 
by  the  state.  Aside  from  this,  we  fall  to  see 
what  light  it  shed  upon  the  assault  alleged 
against  appellant. 

Appellant  complains  because  the  court  re- 
fused to  give  a  charge  to  the  Jury  predicated 
on  the  idea  that  said  pistol  was  not  a  deadly 
weapon.  The  pistol  was  not  used  or  at- 
tempted to  be  used  as  a  bludgeon,  and  in  the 
absence  of  proof  to  the  contrary  it  will  be 
presumed  that  at  the  time  it  was  presented 
on  prosecutor  by  appellant  It  was  loaded,  and 
so  was  a  deadly  weapon. 

Nor  was  it  necessary  for  the  court  to  charge 
upon  simple  assault,  even  had  such  a  charge 
been  presented  by  appellant  and  asked  to  be 
given,  because  the  facts  do  not  authorize 
such  a  charge.  The  verdict  of  the  Jury  find- 
ing appellant  guilty  as  charged  in  the  indict- 
ment was  sufficient.  He  was  only  charged 
with  an  aggravated  assault,  and  only  this 
feature  of  the  case  was  submitted  to  the 
Jury.  Pred  Wilson  v.  State  (decided  at  the 
present  term)  73  S.  W.  — . 

No  error  appearing  in  the  record,  the  Judg- 
ment l»  affirmed. 


ALMENDABIS   v.    STATE. 

(Court  of  Crimiiiai  Appeals  of  Texas.     April 
»        22.  1003.) 

SODOMY— PENETRATION— CIRCUMSTANTIAL 

EVIDENCE— INSTRUCTIONS. 
1.  In  a  prosi'ciition  for  sodomy,  onmai  knowl- 
edge such  as  is  essential  to  the  crime  of  rape 
must  be  proved,  though  the  jury  may  infer 
penetration  from  the  circumstances,  without  di- 
rect proof. 


proven,  but  the  act  of  penetration  was  proven 
only  by  circumstantial  evidence,  it  was  error 
for  the  court  to  refuse  to  charge  on  the  law  of 
circumstantial  evidence. 

Appeal  from  District  Court,  Hays  County; 
L.  W.  Moore,  Judge. 

Felix  Almendarls  was  convicted  of  sod- 
omy, and  appeals.     Reversed. 

Howard  Martin.  Asst.  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
sodomy,  and  his  punishment  assessed  at  con- 
finement In  the  penitentiary  for  a  term  of 
five  years. 

The  only  question  we  see  fit  to  review  is 
the  failure  of  the  court  to  charge  on  the 
law  of  circumstantial  evidence.  After  a 
careful  review  of  this  record,  we  think  the 
court  should  have  charged  upon  said  issue. 
Under  a  charge  of  sodomy,  carnal  knowl- 
edge, such  as  is  essential  to  the  crime  of 
rape,  must  be  proved,  though  the  Jury  may 
infer  penetration  from  the  circumstances, 
without  direct  proof.  Cross  v.  State,  17  Tex. 
App.  476.  The  Juxtaposition  of  appellant  to 
the  Jennet  is  proven,  but  the  act  of  penetra- 
tion is  only  established  by  circumstantial  evi- 
dence. This  is  the  gist  of  the  offense.  We 
are  not  to  be  understood  as  holding  that  the 
evidence  is  Insufficient  to  circumstantially 
establish  the  fact  that  there  was  penetra- 
tion; but,  if  established,  it  is  done  so  by  cir- 
cumstantial evidence,  and  not  by  positive. 
This  being  true,  it  becomes  a  case  of  purely 
ch:cumstantlnl  evidence,  and  It  is  incumbent 
on  the  court  to  so  charge. 

For  the  error  discussed,  the  Judgment  la 
reversed  and  the  cause  remanded. 


JACKSON  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     April 
22,  1903.) 

CRIMINAL   LAW— APPEAL-DISMISSAIr-DB- 
FBCTIVE  RECOONIZANCE. 

1.  Under  Code  Cr.  Proe.  1895,  art.  887,  where 
recogaizauce  on  couviction  of  misdemeanor 
fails  to  state  the  amoant  of  punishment  as- 
sessed, the  appeal  will  be  dismissed. 

Appeal  from  Gonzales  County  Court;  W. 
W.  Glass,  Judge. 

George  Jackson  was  convicted  of  .a  mis- 
demeanor, and  appeals.  On  motion  to  dis- 
mls<!.    Appeal  disnilssed. 

Walter  &  Van  Strove,  for  appellant  How- 
ard Martin,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  The  Assistant  Attorney  Gen- 
eral has  filed  a  motion  to  dismiss  the  appeal 
because  the  recognizance  is  defective,  in  that 
it  fails  to  state  the  amount  of  the  punish- 
ment assessed  against  appellant  as  required 
by  article  887,  Code  Cr.  Proc.  189o.    See  May 
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V.  State,  40  Tex.  Or.  App.  196,  40  S.  W.  402. 
Tbe  motion  1b  ^7811  taken. 
The  appeal  Is  dismissed. 


STEPHENS  T.  STATE. 

<Clourt  of  Crimiual  Appeals  of  Texas.     April 

22,  1903.) 

CONSTITUTIONAL  LAW— STATUTES— LOCAL  OP- 
TION LAW— PROHIBITION  AGAINST  PKK- 
8CRIPTI0NS  —  CRIMINAL  PROSECUTION  —  IN- 
FORMATION—ALLEGATION OF  SALE. 

1.  Pen.  Code,  art  405,  prescribing  a  punish- 
ment for  all  persons  giving  prescriptions  for 
intoxicants  in  local  option  territory,  except 
physicians,  and  against  them  if  they  should  give 
prescriptions  to  any  one  not  actually  sick,  and 
without  a  personal  examination  of  the  appli- 
cant, exceeds  the  authority  given  to  the  Legis- 
lature by  Const,  art.  Itt,  $  20,  providhig  that 
the  Legislature  shall,  at  its  first  session,  enact 
a  law  whereby  the  tiualified  voters  of  any 
county,  etc.,  may,  by  majority  vote,  determine 
from  time  to  time  whether  the  sale  of  intox- 
icating liquors  shall  be  prohibited  within  the 
prescribed  limits. 

2.  To  constitute  a  violation  of  the  local  op- 
tion law,  there  must  be  a  sale  alleged  and 
proved. 

Brooks,  J.,  dissenting. 

Appeal  from  Wise  County  Court;  S.  O. 
Tankersley,  Judge. 

J.  M.  Stephens  was  convicted  of  giving  a 
prescription  in  violation  of  the  local  option 
law,  and  appeals.    Reversed. 

Bullock  &  Basbam,  for  appellant  Howard 
Martin,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  Indicted 
for  giving  a  prescription  In  violation  of  ar-' 
tide  405,  Pen.  Code— in  violation  of  the  local 
option  law. 

Motion  was  made  to  quash  the  Information, 
(1)  because  it  charges  no  offense;  and  (2)  be- 
cause the  law  is  unconstitutional,  wherein  It 
seeks  to  prescribe  a  penalty  against  physicians 
for  giving  prescriptions.  Article  4U5,  in  sub- 
stance, prescribes  the  punishment  against  all 
parties  who  undertake  to  give  prescriptions  In 
local  option  territory,  except  regular,  practi- 
cing physicians,  and  against  them  if  they 
should  give  prescriptions  without  a  personal 
exiiminatlon  of  the  applicant,  which  person- 
al examination  must  disclose  the  fact  that  ap- 
pUcant  Is  sick.  Article  16,  i  20,  of  the  Con- 
stitutiou,  requires  the  Legislature  to  pass  what 
is  termed  the  "Local  Option  Law,"  and,  by 
the  terms  of  the  Constitution,  these  laws  are 
restricted  tO'  prohibition  of  the  sale  of  Intoxi- 
cants. In  HoUey  v.  State,  14  Tex.  App.  505, 
the  question  was  at  issue  whether  the  Legis- 
lature could  pass  a  statute  prohibiting  the  giv- 
ing of  Intoxicants  under  the  authority  of  the 
Constitution.  The  case  was  very  thoroughly 
discussed  by  tlie  court,  and  It  was  held  that 
the  Constitution  was  restrictive,  and  that  the 
law  authorizing  the  punishment  for  the  gift  of 
Intoxicants  In  local  option  territory  was  Invalid 
and  unconstitutional.  "A  rule  of  construction 
Is  'tliat,  when  the  Constitution  defines  the  cir- 


cumstances under  which  a  right  may  be  exer^ 
dsed  or  a  penalty  Imposed,  the  specification 
is  an  Implied  prohibition  against  legislative 
interference,  to  add  to  the  condition,  or  to  ex- 
tend the  penalty  to  other  cases.'  Cboley's 
const.  Llm.  {4th  Ed.)  p.  78.  This  rule  is  de- 
cisive of  the  controversy.  The  Constitution 
defines  the  circumstances  under  which  the  peo- 
ple may  prohibit  the  sale  of  intoxicating 
liquors  under  legislative  enactment,  and  the 
Legislature  have  attempted  to  extend  the  pro- 
hibition to  a  gift,  and  have  imposed  a  pen- 
alty for  giving  away  Intoxicating  liquors. 
This  they  had  no  authority  to  do.  On  the 
contrary,  the  Constitution  having  specified  the 
bounds  within  which  they  were  to  act.  It  was 
a  direct  assumption  and  usurpation  of  nn- 
warranted  power  to  go  beyond  these  bounds." 
If  authority  is  given  expressly,  though  by 
afilrmatlve  words,  upon  a  definite  condition, 
the  expression  of  that  condition  excludes  the 
doing  of  the  act  authorized  under  other  cir- 
cumstances. City  of  New  Haven  v.  Whitney, 
30  Conn.  373;  1  Kent,  Com.  467,  and  note; 
District  Tp.  of  City  of  Dubuque  v.  City  of 
Dubuque,  7  Clarke,  262.  This  same  principle 
is  recognized  In  Elx  parte  Brown,  3S  Tex.  C>. 
R.  295,  42  SL  W.  554,  70  Am.  St.  Rep.  743. 
and  is  authority  for  the  statement  that  the 
constitutional  provision  (article  16,  S  20)  glvin? 
the  Legislature  authority  to  enact  laws  with 
regard  to  the  adoption  of  local  option  by  the 
people  Is  exclusive  of  any  other  method  to  be 
ptursued  by  the  Legislature  for  dealing  with 
the  question,  at  least  so  far  as  the  same  ter- 
ritory Is  concerned  where  local  option  has  been 
adopted.  The  purpose  and  effect  of  the  con- 
stitutional provisions  was  and  is  restrictive, 
and  limited  the  legislative  authority  to  the 
powers  expressly  granted.  Hence  the  legis- 
lative act  not  within  the  legitimate  scope  In 
this  express  grant,  such  as  the  cold  storage 
act.  Is  unconstitutional  and  void.  These  au- 
thorities set  forth  the  recognised  rules  of 
construction,  and  have  been  strictly  followed. 
The  Legislature  has  no  authority  to  punirih  a 
party  for  giving  a  prescription  to  himself. 
Hawk  V.  State  (decided  n^  the  present  term) 
72  S.  W.  842.  No  more  could  he  be  punished 
for  giving  a  prescription  to  a  third  party.  The 
Legislature  has  not  been  authorized  by  our 
Constitution  to  prohibit  the  giving  of  prescrip- 
tions. This  is  uo^  a  sale,  nor  can  it  be  tor- 
tured into  a  sale.  It  may  be  admitted  that  It 
contemplates  the  purchase  of  the  intoxicant, 
but  it  la  not  a  purchase  or  a  sale;  and  if 
Holley  V.  State,  supra,  and  Ex  parte  Brown, 
supra,  set  forth  the  law,  then  any  attempt  by 
the  Legislature  to  punish  parties  for  giving  a 
prescription  would  be  futile.  The  information 
in  this  case  does  not  charge  a  sale.  It  sim- 
ply charges  the  giving  of  a  pfeserlption  for 
the  purpose  of  obtaining  intoxicants.  That  a 
physician  may  be  guilty  of  violating  the  local 
option  law  by  means  of  giving  a  prescription 
may  be  conceded,  though  It  would  not  be  for 
giving  a  prescription,  but  for  bringing  about 
the  illegal  sale.    Cases  can  be  well  imagined 
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and  readily  conceived  where  a  physician,  tor 
the  porpose  of  assisting  the  seller  In  making 
the  sale,  would  become  particeps  crlmlnls  In 
the  sale.  Or  if  the  physician,  without  con- 
nivance or  complicity  of  the  seller,  should,  by 
means  of  a  prescription,  or  any  other  means, 
use  the  seller  as  an  innocent  Instrument  In 
violating  the  local  option  law  in  the  sale,  then 
he  (the  giver  of  the  prescription)  would  be 
guilty,  under  our  statute.  In  such  Instances 
he  would,  were  the  case  a  felony,  bear  the  re- 
lation of  an  accomplice  to  the  crime;  but,  be- 
ing a  misdemeanor,  he  would  be  a  principal. 
Houston  V.  State,  13  Tex.  App.  595.  But  there 
must  be  a  sale  alleged  and  proved  In  order  to 
make  a  violation  of  the  local  option  law.  We 
ar^  not  discussing  what  it  would  take  to 
constitute  a  sale,  but  only  hold  that  a  party 
cannot  be  convicted  of  violating  the  local 
option  law  until  he  has  been  instrumental 
crlminaUy  in  bringing  about  a  sale  of  the  iu- 
toxlcantfi  within  the  prohibited  territory.  This 
must  be  alleged. 

Because  the  Information  does  not  charge  an 
offense,  the  Judgment  is  reversed,  and  the 
prosecution  ordered  dismissed. 

BROOKS,  J.,  dissents. 


McCOY  V.  STATE.* 

(Conrt  of  Criminal  Appeals  of  Texas.    March 
18,  1903.) 

PERJURY  —  CONTINUANCE  —  EVIDENCE  —  MA- 
TERIALITY —  ADMISSIBILITY  —  CIRCUM8TAN- 
TliOi  BVIDBNCE— INSTRUCTIONS  —  IMPROPER 
CONDUCT  —  OBJECTIONS  —  BILL  OF  EXCEP- 
TIONS. 

1.  A^ere  the  testimony  of  au  absent  wit- 
nesK  conld  have  l>een  true,  without  impairing 
the  state's  case  or  aiding  defendant's,  and  other 
vitneases  testified  to  the  same  facts,  in  sub- 
.itauce,  and  tiieir  testimony  was  not  contro- 
verted by  the  stnte,  defendant  could  not  com- 
plain of  the  courts  refusal  to  grant  a  con- 
tinuance. 

2.  Defendant,  who  was  prosecuted  for  per- 
jury in  testifying  on  the  trial  of  one  accused  of 
assault  with  intent  to  murder  that  the  accused 
was  at  his  own  residence,  2^  miles  distant 
from  the  place  of  the  assault,  from  6  to  9 
o'cloclf  on  the  evening  of  the  assault,  which 
was  alleged  to  have  taken  {>iace  between  8  and 
9  o'clock,  asked  for  a  continuance  on  account 
of  an  absent  witness,  who  was  prei«ut  at  the 
house  when  the  assault  occurred,  and  would 
testify  that  she  did  not  know  what  time  the 
axsHult  occurred,  but  that,  in  her  opinion,  it 
might  have  been  as  late  as  10  o'clock.  'The 
evidence  adduced  at  the  trial  showed  that  the 
assault  occurred  between  the  hours  claimed. 
Held,  that  this  absent  testimony  was  too  indef- 
inite and  unimportant  to  entitle  defendant  to  a 
new  trial  on  account  of  the  court's  refusal  to 
grant  the  continuance. 

3.  Defendant  basetl  his  motion  for  contin- 
uance on  the  further  ground  that  another  absent 
witness  would  testify  that  at  4  o'clock  in  the 
morning  of  the  dny  of  the  af<sault  defendant 
drove  off  in  the  direction  of  the  home  of  the 
one  accused,  40  miles  distant,  returning  to  the 
starting  place  in  the  morning  of  the  following 
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day.  BM  that,  as  the  fact  of  defendant's 
starting  for  the  residence  of  the  accused  could 
hardly  tend  to  show  that  he  went  there,  thi» 
testimony  was  not  of  sufficient  importance  to 
require  a  continuance. 

.  4.  It  was  not  necessary  to  prove  that  the  as- 
sault occurred  between  8  and  9  o'clock,  hut 
the  jury  would  be  authorized  to  convict  de- 
fendant if  it  was  shown  that  the  testimony 
that  the  accused  was  at  hia  home  between  0 
and  9  o'clock  was  false,  and  not  made  through 
inadvertence  or  by  agitation  or  mistake. 

6.  Where  the  bill  of  exceptions  failed  to 
state  that  a  remark  by  the  district  attorney 
was  not  justified,  and  did  not  negative  the 
fact  that  the  evidence  justified  it,  the  objection 
to  the  remark  cannot  be  considered  on  appeal. 

6.  In  a  prosecution  for  perjury  committed  by 
defendant  in  testifying  in  favor  of  one  on  trial 
for  assault,  the  latters  attorneys  were  permit- 
ted to  testify  that  they  used  defendant  to  prove 
an  alibi  for  their  client,  and  that  before  putting 
defendant  on  the  stand  they  had  talked  with 
him  as  to  what  his  testimony  would  be.  HcU, 
that  this  testimony  was  properly  admitted. 

7.  Testimony  was  also  admitted  ns  to  stnt"- 
ments  and  acts  of  the  one  accused  'of  assault 
on  the  day  after  his  trial.  Meld,  that  this  tes- 
timony was  properly  admitted  for  the  purpose 
of  showing  the  guilt  of  the  one  accused  of  the 
assault. 

8.  The  victim  of  the  assault  was  permitted  to 
testify  that  machine  oil  had  been  poured  on 
her  dresses,  and  that  the  one  accused  of  as- 
saulting her  was  at  the  house  the  day  before 
the  oil  was  discovered.  Held  that,  though  this 
circumstance  was  remote,  it  was  not  reversi- 
ble error  to  admit  testimony  thereof — the  evi- 
dence of  the  assault  being  circumstantial— as  it 
was  one  of  the  circumstances  tending  to  show 
guilt. 

9.  A  charge  on  circumstantial  evidence,  In  a 
prosecution  for  perjuror,  -that  "the  facts  and 
circumstances  proved,  if  any,  should  not  only 
be  consistent  with  the  falsity  of  said  alleged. 
false  statement,  but  inconsistent  with  any  otlier 
reasonable  hypothesis  or  conclusion  than  that 
of  its  falsity,  states  the  legal  requisites  of  such 
evidence  the  same  as  though  it  required  the 
evidence  to  exclude  "every  reasonable  hypothe- 
sis consistent  with  the  innocence  of  defendant." 

Appeal  from  District  Court,  Erath  County; 
W.  J.  Oxford,  Judge. 

O.  R.  McCoy  was  convicted  of  perjury,  and 
appeals.     Affirmed. 

Nugent  &  PanniU,  Emory.  C.  Smith,  and 
Moroney,  Love  &  Simpson,  for  appellant.  Lee 
Riddle,  Dist.  Atty.,  and  Howard  Martin,  Asst. 
Atty.  Gen.,  for  the  State. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  perjury,  and  his  punishment  assessed 
at  confinement  In  the  penitentiary  for  a  term 
of  two  years. 

When  the  case  was  called  for  trial,  appel- 
lant presented  an  application  for  continuance 
on  account  of  the  absence  of  several  witness- 
es, by  whom  be  expected  to  prove  that  in  the 
early  part  of  March,  1900,  he  purchased  a 
cow  and  calf,  and  carried  them  into  an  ad- 
Joining  county,  and  at  the  same  time  and 
place  executed  a  note  to  Dock  Haines  for  $50, 
borrowed  money.  This  fact,  if  it  had  any 
material  bearing  on  the  case,  was  a  fact  tend- 
ing to  place  him  at  the  residence  of  Dock 
Baines  at  the  time  he  claimed  to  have  execut- 
ed the  note.    His  purchase  of  the  cow  and 
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by  the  state,  and  proved  by  several  witnesses 
who  testlfled  In  appellant's  behalf.  However, 
we  do  not  believe  it  bad  any  material  bearing 
on  the  case.  Every  fact  and  incident  con- 
nected with  the  transaction  coald  have  been 
true,  without  impairing  the  state's  case,  or 
in  any  material  manner  aiding  defendant's 
side  of  the  case.  It  was  also  shown  by  appel- 
lant that  the  note  was  executed,  and  not  con- 
tradicted by  any  testimony  for  the  state.  The 
note  itself  was  not  introduced  in  evidence, 
so  far  as  the  record  discloses,  though  indirect- 
ly the  note  was  presented  before  the  jury,  as 
appellant  introduced  evidence  showing  the 
payment  of  the  note. 

Continuance  was  further  sought  on  account 
of  the  absence  of  Mrs.  J.  O.  Freeman  and  As- 
sle  Freeman.  By  Mrs.  Freeman  it  was  ex- 
pected to  prove  that  she  and  her  daughter 
Minnie,  who  was  shot  by  Dock  Baines  on  the 
night  of  the  9th  of  August,  laOO,  were  at  the 
home  of  Mrs.  J.  O.  Freeman,  wnere  the  shoot- 
ing occurred,  and  that  none  of  those  present 
"looked  at  the  timepiece,  and  did  not  know 
Avhat  time  the  assault  occurred,  and  that.  In 
her  opinion,  It  might  have  been  as  late  as  10 
o'clock  when  the  alleged  assault  on  Minnie 
Freeman  occurred."  Mrs.  J.  O.  Freeman  was 
the  mother-in-law  of  Dock  Baines,  the  party 
who  was  alleged  to  have  assaulted  his  Bls- 
ter-in-law,  Minnie  Freeman.  Time  of  the 
shooting  was  an  element  in  the  case,  by  rea- 
son of  the  fact  that  it  was  necessary  to  show 
'the  guilt  of  Dock  Baines  ot  this  assault,  to 
convict  appellant  of  perjury,  as  the  perjury 
la  alleged  to  have  been  committed  on  the 
trial  of  Dock  Baines  for  said  assault.  The 
shooting  of  Minnie  Freeman  is  said  to  have 
occurred  between  the  hours  of  8  and  9 
o'clock.  The  perjury  is  assigned  on  the  state- 
ment of  appellant  on  the  trial  of  Dock  Bnines 
that  Dock  Baines  was  at  his  (Dock  Baines) 
residence  from  6  until  9  o'clock  p.  m.  on  the 
evening  of  the  shooting,  and  this  was  about 
2%  miles  distant  from  the  scene  of  the  as- 
sault. The  evidence  of  Mrs.  Freeman,  as 
stated  In  the  application  for  continuance,  is 
so  uncertain  and  indefinite  that  it  was  prac- 
tically worthless.  If  she  in  fact  testified  she 
did  not  know  the  time  the  assault  occurred, 
and  that  It  was  only  her  opinion  it  might  have 
been  as  late  as  10  o'clock,  in  the  face  of  the 
testimony,  in  our  judgment,  it  was  immate- 
rial. The  evidence  shows  that  the  shooting 
did  occur  between  the  hours  of  8  and  9  o'clock 
p.  m.  This  absent  testimony  was  too  uncer- 
tain and  unimportant  to  have  required  the 
trial  court  to  grant  defendant  a  new  trial. 

By  the  witness  E.  J.  Smith  be  expected  to 
prove  that  he,  in  company  with  said  Smith, 
left  Mineral  Wells,  in  Palo  Pinto  county,  on 
the  evening  of  August  8th,  and  started  in  the 
direction  of  Dock  Baines'  residence,  in  Hood 
county,  and  traveled  as  far  as  the  Brazos  riv- 
er, near  where  the  Mineral  Wells  road  crosses 
that  river,  and  remained  together  and  flsh- 


defendant  started  in  the  direction  of  said 
Baines'  house,  driving  said  Smith's  horses 
and  buggy;-  that  defendant  returned  to  where 
said  Smith  was  waiting  for  him,  and  fished 
on  the  Brazos  river  for  some  time  on  the 
morning  of  the  lOtb  of  August,  1900;  that 
they  ate  breakfast  together,  and  then  started 
to  Mineral  Wells,  where  they  arrived  on  Au- 
gust 10th  in  time  for  the  convening  of  the 
justice  court  on  said  day.  We  do  not  beUeve 
this  testimony  was  of  sufficient  importance 
to  have  required  the  court  to  grant  the  con- 
tinuance in  the  first  instance,  or  the  new  trial 
subsequently.  The  justice  of  the  peace  tes- 
tified that  there  was  a  suit  pending  between 
appellant  and  West  in  the  justice  court  at 
Mineral  Welle,  which  was  settled  in  the  al>- 
sence  of  defendant,  and  that  appellant  was 
in  Mineral  Wells  on  the  10th.  The  only  f  act.s 
to  which  Smith  could  have  testified  were  that 
appellant  and  himself  went  to  the  Brazos  riv- 
er on  the  evening  of  the  8th,  and  fished  until 
4  o'clock  in  the  morning  of  the  9th,  and  that 
appellant  left  him  at  that  point,  driving  bis 
horse  and  buggy  In  the  direction  of  Baines' 
residence,  which  seems  to  have  been  distant 
some  35  or  40  miles.  It  is  not  pretended  that 
Smith  knew  anything  further  in  regard  to 
the  matter.  These  facts  could  have  been 
absolutely  true  without  In  any  way  impini^iug 
the  state's  case.  The  fact  tnat  ne  started  in 
the  direction  of  Baines'  residence  was  not  a 
fact  of  sufficient  Importance  to  show  that  he 
went  to  Baines'  residence,  nor  do  we  believe 
It  a  fact  which  even  tended  to  show  tbat  he 
went  to  Baines'  residence.  It  does  not  even 
allege,  except  in  the  most  general  manner, 
that  he  announced  his  puipose  to  Smith  of 
going  to  Baines'  residence.  What  he  expect- 
ed to  prove  by  J.  C.  Smith  is  not  shown,  un- 
less it  be  the  fact  that  the  two  Smiths  bad 
built  a  boat,  and  were  fishing  on  the  Brazoa 
river  about  the  time  mentioned.  The  testi- 
mony set  out  Is  so  vague,  uncertain,  and  in- 
definite that,  if  true,  it  was  not  materiaL 
There  was  no  attempt  on  the  part  of  am>el- 
lant  to  cover  any  of  the  time  or  distance 
from  the  point  of  fishing  on  the  Brasos  river 
to  Baines'  residence,  which  it  was  claimed  it 
took  him  a  day  and  night  to  travel  and  re- 
turn. 

Motion  was  made  to  quash  the  Indictment. 
In  which  we  think  there  is  no  merit.  On  the 
former  appeal  (68  S.  W.  686)  the  indictment 
was  held  vicious  for  the  reasons  stated  in  that 
opinion,  and  this  indictment  seems  to  have 
complied  with  the  requirements  of  that  opin- 
ion. 

There  are  several  exceptions  to  the  charge  of 
the  court,  none  of  which.  In  our  Judgment,  are 
of  sufficient  Importance  to  require  serious  con- 
sideration. Among  other  exceptions  to  the 
charge  was  that  it  failed  to  instruct  the  Jory 
that,  unless  the  evidence  satisfied  them  that 
the  shooting  occurred  between  the  honrs  of 
8  and  9' o'clock  p.  m.  of  August  &,  1800.  it 
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lug  saia  tune,  ana  a  special  cnarge  'was  re- 
quested, embodying  tbis  Idea.  Xlie  charge 
autUciently  covered  this  questlou. 

The  asaiguinent  of  perjury  Is  based  tipon  the 
statement  of  appellant  on  the  trial  of  Balnea 
that  said  Bailies  was  at  his  (Balnes')  resi- 
dence all  the  time  between  the  houia  from  6 
until  9  o'clock  p.  m.  of  August  9,  1900.  The 
court  charged  the  jury  that,  before  they  could 
convict  defendant  of  perjury,  this  evidence 
must  be  shown  to  be  false.  He  further  char- 
ged the  Jury  In  this  connection  that,  if  there 
was  a  reasonable  doubt  as  to  whether  tliia 
statement  was  false,  they  should  acquit,  or  if 
it  was  made  through  inadvertence  or  by  agita- 
tion or  by  mistake,  or  if  there  was  a  reasona- 
ble doubt  as  to  whether  the  statement  was 
made  under  any  of  these  circumstances,  ap- 
pellant should  uot  be  convicted.  We  believe 
this  sufficiently  presented  tlie  Issues.  Appel- 
lant did  not  swear,  nor  is  perjury  assigned 
upon  the  fact,  that  the  shooting  occurred  be- 
tween 8  and  9  o'clock  on  said  night,  but  that 
Balnes,  the  alleged  assaulting  party,  was  at 
his  (Balnes')  residence  between  ,tbe  hours 
of  6  and  9  o'clock  p.  m.  on  the  evening  of 
the  shooting.  The  evidence  shows  Balnes' 
residence  to  have  been  at  least  2^  miles  dis- 
tant from  the  scene  of  the  shooting.  It  was 
necessary,  as  a  predicate  for  this  conviction, 
for  the  state  to  disprove  the  fact  that  Balnes 
was  present  at  his  residence  during  that  time. 
The  fact  that  he  shot  the  girl  at  Freeman's, 
2%  miles  distant,  between  the  hours  of  8  and 
9  o'clock,  was  a  strong  fact  going  to  prove 
the  falsity  of  appellant's  statement;  but  ap- 
pellant had  not  sworn  directly  that  the  shoot- 
ing did  not  occur  between  8  and  9  o'clock,  nor 
Is  perjury  assigned  upon  such  testimony. 

Another  bill  of  exceptions  was  reserved  to 
the  following  remarks  of  the  district  attorney: 
"That  McCoy  failed  to  appear  and  testify  on 
the  first  trial  of  Dock  Balnes,  although  he 
was  the  only  man  who  knew  facts  which 
would  clear  Dock  Balnes."  The  bill  of  excep- 
tions is  in  the  following  language:  "Defend- 
ant excepted  to  the  said  remarks  of  the  dis- 
trict attorney,  and  then  and  there  presented 
to  the  court  a  special  charge,  No.  4,  as  fol- 
lows: 'You  are  Instructed,  gentlemen  of  the 
Jury,  that  you  will  disregard  the  following 
remarks  of  state's  counsel:  "That  McCoy 
failed  to  appear  and  testify  on  the  first  trial 
of  Dock  Balnes,  although  he  was  the  only 
man  who  knew  facts  which  would  clear  Dock 
Balnes." ' "  This  bill  fails  to  show  by  Its  state- 
ments that  error  was  committed.  It  does  not 
show  that  the  remarks  were  not  Justified,  nor 
does  It  recite  the  fact  that  there  was  no  testi- 
mony Jnstifying  said  statement.  If  there  was 
any  evidence  which  Justified  it,  either  directly 
or  circumstantially,  there  could  be  no  error, 
for  It  would  have  been  a  proper  deduction  or 
statement.  The  bill  falls  to  negative  the  fact 
that  the  evidence  Justified  the  comment. 

The  witnesses  Keith  and  Daniel  were  per- 
mitted to  testify  that,  as  attorneys  for  Baines 


prove  an  auoi,  ana  tne  lact  tnat  iney  laiKeu 
with  him  before  placing  him  on  the  stand  as 
to  what  he  would  testify,  and  after  so  con- 
sulting with  him  they  used  him  as  a  witness. 
This  evidence  was  admissible.  This  question 
was  decided  In  the  recent  case  of  Freeman  v. 
State  (Tex.  Or.  App.)  72  S.  W.  1001. 

Certain  statements  and  acts  of  Dock  Balnes 
on  the  day  succeeding  the  shooting  of  Minnie 
Freeman  were  Introduced.  These  tended  to 
show  the  crimiuallty  of  Baines,  and  were  in- 
troduced tor  that  pui-pose,  and  were  admissi* 
ble. 

There  is  also  a  bill  of  exceptions  to  the  tes- 
timony of  Deputy  Sheriff  Keith  as  to  some 
statements  made  to  him  by  Balnes  a  day  or 
two  after  the  shooting.  It  Is  not  necessary 
to  discuss  their  admissibility,  as  they  were 
withdrawn  from  the  consideration  of  the  Jury. 

Minnie  Freeman  testified  that,  a  short  time 
prior  to  the  assault  upon  her,  she  found  ma- 
chine oil  poured  on  her  dresses;  that  Balnes 
was  about  the  bouse  the  day  before  she  dis- 
covered this  oil  on  her  clothes;  that  She  did 
not  know  who  did  the  act.  The  court  qualifies 
this  bill  by  stating  that  be  had  no  recollection 
of  this  evidence  being  argued.  This  was  a 
remote  clrcumstonce,  and,  if  It  be  conceded 
it  was  inadmissible,  we  do  not  believe  it  was 
of  that  injm-lous  character  which  would  re- 
quire a  reversal.  As  before  stated,  it  was 
one  of  the  necessary  steps  to  this  conviction 
to  show  the  guilt  of  Balnes  of  the  assault 
An  inspection  of  the  statement  of  facts  shows 
that  this  was  in  line  with  his  conduct  towards 
his  sister-in-law  Minnie  Freeman;  that  he  had 
several  times  made  indecent  advances  towards 
hw,  and  was  outraged  at  her  refusal  and  re- 
jection of  his  advances.  There  are  quite  a 
number^  of  these  matters  shown  in  the  record, 
tending  to  establish  motive  and  reason  why 
Baines  was  the  party  who  did  the  shooting. 
The  case  against  Baines  was  one  of  circum- 
stantial evidence,  and  this  was  one  of  the  cir- 
cumstances introduced  on  the  part  of  the  state 
connecting  him  with  the  shooting  of  the  girl. 

The  charge  on  circumstantial  evidence  is 
criticised  because  "it  did  not  require  that  the 
facts  relied  on  to  prove  defendant's  guilt  must 
exclude  every  reasonable  hypothesis  consistent 
with  the  innocence  of  defendant,  as  required 
by  law."  That  portion  of  the  charge  is  as 
follows:  "And  the  facts  and  circumstances 
proved,  if  any,  should  not  only  be  consistent 
with  the  falsity  of  said  alleged  false  state- 
ment, but  inconsistent  with  any  other  rea- 
sonable hypothesis  or  conclusion  than  that  of 
its  falsity,"  etc.  There  Is  no  set  form  of 
words  or  expressions  by  which  the  charge  on 
circumstantial  evidence  must  be  given.  If  the 
charge  sets  out  the  legal  requisites  of  cir- 
cumstantial evidence.  It  Is  sutilcient;  and.  In 
our  opinion,  this  charge  does  so. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  Is  affirmed. 

HENDERSON,  J.,  absent 
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(Court  Of  Civil  Appeals  of  Texas.     April  22, 
1903.) 

DBATH— PRESUMPTIONS  PROM  ABSENCE— PAR- 

TITION— PARTIES  DEFENDANT— STAT 

OF  PROCEEDINGS. 

1.  Rev.  8t.  arts.  1821.  3372,  provide,  in  ef- 
fect, that  any  persoii  abaeDting  himself  beyond 
seas  or  elsewhere  for  seveu  years  successively 
shall  be  presumed  to  be  dead,  unless  proof  be 
made  that  he  was  alive  within  tliat  time.  Held, 
that  the  statute  must  be  construed  to  mean  that 
the  person  referred  to  must  absent  himself 
from  his  home,  and  proof  of  change  of  his 
residence  from  one  state  to  another,  and  that 
he  has  not  been  heard  of  in  the  former  state 
for  a  period  of  seven  years,  does  not  make  a 
case  witbin  the  statute. 

2.  Where,  in  a  partition  suit,  it  was  shown 
that  a  third  party  had  an  interest  in  the  prop- 
erty, it  was  the  duty  of  the  court,  of  its  own 
motion,  to  stay  the  proceediugp,  and  require 
him  to  be  made  a  party  defendant. 

Appeal  from  District  Court,  CoUin  County; 
J.  E.  DiUard,  Judge. 

Action  by  John  Tombs  against  M.  L.  Lath- 
am and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.    Reversed. 

Abemathy  &  Mangum,  for  appellants. 
Clifton  &  Doggett  and  J.  M.  Pearson,  for 
app«>llee. 

KEY,  J.  This  Is  an  action  of  trespass  to 
try  title  and  for  partition,  and  judgment  was 
rendered  awarding  a  portion  of  the  land  to 
the  plaintiff,  and  appointing  commissioners 
to  make  i>artltion. 

The  first  assignment  of  error  complains  of 
the  action  of  the  court  in  refusing  to  dismiss 
the  plaintiff's  case,  and  Instruct  a  verdict  for 
the  defendant,  upon  the  ground  that  the  tes- 
timony developed  the  fact  that  Luther  Pitts 
and  Daniel  Pitts  were  necessary  parties  to 
the  suit.  Counsel  for  appellee  urge  objec- 
tions to  this  assignment,  and  contend  that  It 
is  not  borne  out  by  the  record,  and  should 
not  be  sustained.  They  concede,  however, 
that,  if  Lutber  Pitts  were  living,  he  should 
have  been  made  a  party  to  the  suit,  because 
he  would  own  an  interest  In  the  land,  and, 
if  he  died  after  1898,  his  father,  Dave  Pitts, 
would  own  an  interest,  and  be  a  necessary 
party.  However,  their  contention  is  that  the 
testimony  warranted  the  trial  court  in  find- 
ing that  Luther  Pitts  was  dead,  and  that  be 
died  prior  to  1808.  All  the  testimony  on  that 
subject  was  given  by  Nancy  Bailey,  and  is 
stated  in  appellee's  brief  as  follows:  "I  am 
a  hfllf-slster  of  Mary  Tombs,  who  was  the 
daughter  of  Sallie  Latham  by  a  former  hus- 
band, William  Hickman.  Sallie  Latham  was 
the  stepmother  of  witness  Nancy  Bailey. 
The  maiden  name  of  Mary  Tombs  was  Mary 
Hickman.  The  maiden  name  of  Sallie  Lath- 
am, the  mother  of  Mary  Tombs,  was  Sallie 
Thurman.  The  maiden  naive  of  Sallie  Hick- 
man, the  mother  of  witness  Nancy  Bailey, 
was  Sallie  Boatwright.  William  Hickman 
first  married  Sallie  Boatwright,  who  became 
Sallie  Hickman,  and  by  whom  William  Hick- 


and  Josephine  Hickman.  Both  Josephine  and 
William  Hickman,  the  half-brother  and  half- 
sister  of  witness  Nancy  Bailey,  died  In  18T7. 
William  Hickman  died  without  heirs.  Jo- 
sephine Hickman  married  a  man  named 
Dave  Pitts,  by  whom  she  had  a  son  named 
Luther  Pitts.  And  witness  did  not  know 
whether  Dave  Pitts  or  Lutber  Pitts  were  liv- 
ing or  dead.  The  last  time  witness  knew 
anything  about  Dave  or  Luther  Pitts  was 
when  they  left  Tennessee.  At  this  point  the 
plaintiff  offered  to  prove,  and  did  prove,  over 
defendants'  objection,  by  the  witness  Nancy 
Bailey,  that  the  father  of  Luther  Pitts  car- 
ried Luther  in  1877  to  Alabama;  that  wit- 
ness resided  in  the  Immediate  neighborhood 
of  where  the  mother  of  Luther  Pitts  resided 
at  the  time  of  her  death,  and  from  which 
Luther  Pitts  was  carried  to  Alabama,  for 
three  years  immediately  afterwards,  and  that 
witness  resided  in  the  state  of  Tennessee  for 
twenty-two  years  after  Luther  Pitts  was  car- 
ried to  Alabama,  and  that  witness  frequent- 
ly received  letters  and  heard  from  the  neigh- 
borhood from  which  the  child  was  taken  all 
during  the  time  she  was  in  the  state  of 
Tennessee,  and  that  during  all  this  twenty- 
two  years  she  was  in  the  state  of  Tennessee 
she  never  heard  a  word  from  Dave  Pitts  or 
his  son  Lutber  Pitts;  that  witness  came  to 
Texas  in  1898;  that  the  child  (Luther  Pitts) 
was  sick  when  It  left  Tennessee.  Witness 
further  testified  that  she  and  father  of  Lu- 
ther Pitts  were  not  upon  good  terms,  and 
that  it  was  not  likely  that  she  would  bear 
from  htm." 

Considering  this  evidence,  in  connection 
with  the  statutory  provisions  (Rev.  St  189C>, 
arts.  1821,  3372)  to  the  effect  that  any  person 
absenting  himself  beyond  seas  or  elsewhere 
for  seven  years,  successively,  shall  be  pre- 
sumed to  be  dead,  unless  proof  be  made  that 
he  was  alive  within  that  time,  the  conten- 
tion of  appellee  is  that  the  court  was  Jus- 
tified in  finding  that  Luther  Pitts  was  dead, 
and  that  he  died  before  1898.  We  cannot 
sanction  this  contention;  While  the  statute 
does  not  expressly  so  read,  we  think  it  must 
be  construed  to  mean  that  the  person  re- 
ferred to  must  absent  himself  from  his  home; 
and  proof  of  change  of  residence  from  one 
state  to  another,  and  the  party  not  having 
been  heard  of  in  the  former  state  for  a  period 
of  seven  years,  does  not  make  a  case  within 
the  purview  of  the  statute.  In  order  to  bring 
the  case  at  bar  within  the  statute,  it  should 
have  been  shown  that  Luther  Pitts  absented 
himself  for  seven  years,  successively,  from 
his  home  In  Alabama.  The  testimony  shows 
that  he  was  carried  to  Alabama  and  left  with 
his  grandmother,  and  Indicates  that  Alabama 
became  his  home.  No  evidence  was  offered 
tending  to  show  that  he  ever  abandoned  that 
home,  and  no  evidence  tendbig  to  show  his 
death,  except  the  fact  that  he  was  a  atckly 
child  when  he  left  Tennessee,  and  the  farther 
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oornooa  irom  wuicn  ine  cnua  was  wKen  in 
Tennessee,  and  never  heard  from  either  the 
child  or  Its  father.  She  does  not  state  that 
she  received  letters  or  any  other  character 
of  Information  from  Alabama,  the  home  of 
the  child  and  its  father,  or  that  she  made 
any  Inquiries  there  or  anywhere  else  to  as- 
certain anything  concerning  their  existence. 
We  think  the  evidence  was  InsufDclent  to 
support  the  contention  urged.  The  form  of 
the  assignment  Is  immaterial.  The  error  Is 
fundamental  in  its  nature.  When  the  facts 
referred  to  concerning  the  existence  of  Lu- 
ther Pitts  and  his  interest  in  the  property 
sought  to  be  partitioned  were  developed,  it 
was  the  duty  of  the  court,  of  its  own  mo- 
tion, to  stay  the  proceedings  and  require  him 
to  be  made  a  party  defendant.  De  La  Vega 
V.  Ijeague,  64  Tex.  205. 

The  other  questions  presented  In  appel- 
lants' brief  have  been  duly  considered,  and 
on  all  of  them  we  rule  against  the  appellants. 

For  the  error  Indicated,  the  judgment  Is 
reversed  and  the  cause  remanded.  Reversed 
and  remanded. 


LUNA  V.  MISSOURI,  K.  &  T.  RY.  CO.  OF 

TEXAS. 

(Cooit  of  CHvil  Appeals  of  Texas.     April  22, 

1803.) 

RAILROADS-INJURIES  TO  PERSONS  ON  TRACK 

— NEOLIQENCE^-BURDEN  OF  PROOF 

—APPEAL.  AND  ERROR. 

1.  Wherp  there  is  no  statement  of  facta  in 
the  record,  the  appellate  conrt  will  not  pass  on 
the  correctness  of  charges  given  or  refused,  un- 
less it  appears  that  such  charges,  taken  in  con- 
nection with  the  pleadings  and  verdict,  are  so 
plainly  erroneous  as  to  leave  no  doubt  that  the 
verdict  must  hare  been  controlled  by  the  im- 
proper instructions. 

2.  Where  plaintiff,  while  intoxicated,  went  on 
defendant's  railroad  tracic,  fell  down,  and  was 
mn  over  by  a  train,  the  burden  was  on  him  of 
proving  his  discovery  by  defendant's  employes 
in  time  to  have  avoided  the  injury. 

Error  from  District  Court,  Hunt  County; 
H.  C.  Connor,  Judge. 

Action  by  J.  N.  Luna  against  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    AfOrmed. 

Robt.  F.  Spearman,  for  plaintiff  in  error. 
Perkins,  Craddock  &  Wall,  for  defendant  in 
error. 

FLT,  J.  This  is  a  suit  in  which  plaintiff 
sought  to  recover  damages  from  defendant 
on  account  of  personal  injuries  inflicted  upon 
him  by  a  locomotive  l>elonging  to  defendant 
The  Jury  returned  a  verdict  for  defendant 

The  assignments  of  error  complain  of  cer- 
tain charges  given  by  the  court,  and,  there 
being  no  statement  of  facts  in  the  record, 
this  court  will  not  xmsb  upon  the  correctness 
of  charges  given  or  refused,  unless  it  should 
appear  that  the  cliarges,  taken  in  connection 


aouDi  inai:  xne  nnaing  oi  ine  jury  must  nave 
been  controlled  by  the  Improper  instructions. 
Railway  v.  McAllister,  59  Tex.  349. 

The  pleadings  of  plaintiff  and  defendant, 
considered  together,  make  out  a  case  of  a 
drunken  man  going  upon  a  railroad  track, 
and  falling  or  lying  down  and  being  run  over 
by  a  train.  The  allegations  of  plalntifC  make 
him  a  trespasser,  and  damages  are  claimed 
on  the  ground  that  the  employes  of  defend- 
ant discovered  the  peril  of  plaintiff  in  time 
to  have  prevented  his  injury  by  the  exercise 
of  care  and  diligence.  Plaintiff  having  ad- 
mitted that  he  bad  gone  on  the  railroad  track 
and  fallen  down,  the  court  properly  assumed 
that  be  liad  done  so;  and  if  he  had  not  so 
alleged,  In  the  absence  of  a  statement  of 
facts,  it  would  be  presumed  that  he  did  so. 

The  charge  properly  placed  the  burden  up- 
on plaintiff  of  establishing  the  fact  that  the 
employes  of  defendant  discovered  him  in 
time  to  have  prevented  his'  injury,  and  that 
charge,  and  the  one  that  Informed  the  jury 
that  they  were  the  Judges  of  the  credibility 
of  the  witnesses  and  the  weight  to  be  given 
to  their  testimony,  did  .not  in  any  manner 
intimate  the  opinion  of  the  judge  on  the 
facts. 

The  judgment  Is  affirmed. 


BOREN  et  al.  v.  JACK. 

(Conrt  of  Civil  Appeals  of  Texas.     April  25, 

1903.) 

APPEALABLE  ORDER. 

1.  An    order   sustaining    a   demnrrer,    which 

does  not  show  that  the  petition  was  dismissed 

upon  the  demurrer  being  sustained,   and   does 

not  recite  that  the   plaintiffs  take  nothing  by 

their    suit,   or   that   the   defendant    "go   hence 

without  day,"  and  recover  his  costs,  is  not  final, 

and  hence  not  appealable. 

Appeal  from  District  Court  Navarro  Coun- 
ty;  L.  B.  Cobb,  Judge. 

Action  by  Lizzie  Boren  and  others  again 
T.  H.  Jack.     From  an  order  sustaininj! 
demurrer  to  the  petition,  plaintiffs  app 
Dismissed. 

Ballew  &  Wheeler,'  for  appellants. 

BOOKHOUT,  J.     This  is  an  appef 
an  order  sustaining  a  demurrer  to  tt 
tiffs*  petition.    The  order  appealed  fr 
not  show  that  the  petition  was 
upon  the  demurrer  l>eing  sustained 
not  recite  that  the  plaintiffs  take 
their  suit  or  that  the  defendar 
without   day,   and  recover  his 
Judgment  is  not  flnal.     The  a 
mature,  and  must  be  dismissed 
Lewis,  34  Tex.  475;    Bradshr 
Tex.  346;    Warren  v.  Sbum- 
State  V.  Trilling  (Tex.  Civ. 
311. 


1 1.  See  Appeal  and  Error,  vr 
465,  U8. 
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LOWERY  v.  BRIGGS. 

(Court  of  Civil  Appeals  of  Texas.     April  25, 
1903.) 

BLBCTI0N8— CONTEST— OKOUNDS— CONSTRUC- 
TION OF  STATUTE— SUFFICIEN- 
CY OF  PETITION. 
1.  Rev.    St.   1805,    art.    33U7,   provides   that, 
after  the  result  of  an  elertion  under  the  liquor 
law  has  been  declared,  the  election  may  be  con- 
tested, and,  if  it  appear  that  it  was  illegally  or  ' 
fraudulently    conducted,    another   election    shall 
be    ordered.      Ileld,    that    the    term    "election"  ■ 
means  the  act  of  casting  and  receiving  the  bal- 
lots  from    voters,   counting   such   ballots,    and 
making   returns   thereof,   and   a   petition   in   a  i 
proceeding  to  contest  a  local  option  election,  in 
which  the  grounds  alleged  are  not  based  on  any 
irregularity    in    holding    the    election,    fails    to 
state  a   cause  of   action.  i 

Appeal  from  District  Ojurt,  Upshur  Coun- 
ty; R.  W.  Simpson,  Judge. 

Action  by  J.  E.  Lowery  against  M.  B. 
Brlggs.  Judgment  (or  defendant,  and  plain- 
tiff appeals.    AfHrmed. 

C.  W.  Kerns  and  J.  R.  Warren,  for  appel- 
tont  J.  P.  Hart,  M.  P.  Mell,  and  E.  L.  Barn- 
well, for  appellee. 

TEMPLETON,  J.  •  Appellant  Instituted  this 
proceeding  to  contest  a  local  option  election 
held  in  Justice's  Precinct  No.  7  of  Upshur 
.county.  He  was  defeated  on  a  trial,  and  has 
appealed.  It  was  held  by  our  Supreme  Court 
in  Norman  v.  Thompson,  72  8.  W.  62,  that 
the  term  "election,"  as  used  in  article  3397, 
Rev.  St.  1895,  which  provides  (or  contesting 
local  option  elections,  means  "the  act  of  cast- 
ing and  receiving  the  ballots  from  the  Toters, 
counting  the  ballots,  and  making  returns 
thereof."  The  grounds  upon  which  appel- 
lant seeks  to  have  the  present  election  declar- 
ed void  are  not  based  upon  any  Irregularity 
in  holding  the  election,  and  It  must  be  held 
that  his  i>etittou  wholly  fails  to  state  a  cause 
of  action.  The  judgment  entered  against 
him  will  therefore  be  affirmed. 

Affirmed. 


ROYALS  et  aL  v.  LACEY, 

(Court  of  Civil  Appeals  of  Texas.     April  22, 
1U03.) 

DEED  OP  MARRIED  WOMAN— EXECUTION— AO- 
KNOWLEDOMENT-EVIDENCE-SUFFICIENCY— 
AGREEMENT  TO  ARBITRATE— ADMISSIBILITY. 

1.  Kvidence  examined,  and  held  to  support  a 
finding  that  a  married  woman  had  executed 
and  aclinowledged  a  deed  according  to  law, 
though  she  testified  that  she  had  never  signed 
it,  and  that  the  certiUcate  of  aclinowledgment 
was  false. 

2.  Proof  that  a  controversy  about  a  deed  was 
by  agreement  submitted  to  arbitration,  and  that 
the  arbitrators  found  that  the  deed  should  be 
returned  to  the  grantors,  and  the  money  and 
notes  received  by  them  returned  to  the  gran- 
tee, was  properly  excluded,  it  not  apitearing 
that  the  alleged  arbitration  occurred  before  the 
grantee  had  resold  the  land,  nor  that  the  gran- 
tors had  offered  to  return  the  money  and  notes 
which  they  had  received. 


Appeal  from  Dlstriot  Court,  Htmt  Coonty; 
H.  G.  Connor,  Judge. 

Trespass  to  try  title  by  Minnie  Royals 
and  others  against  A.  Lacey.  From  a  Judg- 
ment for  defendant,  plaintiffs  appeal.  Af- 
firmed. 

Evans  &  Elder  and  .Tohn  G.  Nix,  (or  ap- 
pellants.   J.  G.  Matthews,  (or  appellee. 

KEY,  J.  From  a  judgment  In  (avor  of  the 
defendant  in  an  action  of  trespass  to  try 
title  the  plaintiffs  have  appealed.  The  only 
Issue  of  fact  In  the  court  below  was  whether 
or  not  the  plaintiff  Minnie  Royals,  who  was 
a  married  woman,  had  executed  a  deed  in 
the  manner  required  by  law.  The  deed  re- 
ferred to  was  in  the  usual  form,  was  signed 
by  Minnie  Royals  and  her  husband,  C.  H. 
Royals,  and  the  certificate  o(  acknowledg- 
ment was  in  compliance  with  the  require- 
ments o(  the  statute.  The  land  was  home- 
stead at  the  time  that  the  deed  was  made. 
The  notary  public  who  made  the  certificate  of 
acknowledgment  was  dead  at  the  time  at  the 
trial.  Mrs.  Royals  testified  as  follows:  "I 
did  not  sign  the  deed,  nor  authorize  any 
other  person  to  sign  it  (or  me.  I  did  not  ap- 
pear be(ore  J.  F.  Puckett,  the  notary  before 
whom  the  same  purports  to  have  been  ac- 
knowledged, (or  the  purpose  o(  acknowl- 
edging the  deed.  The  deed  was  never  read 
over  or  explained  to  me  by  said  notary,  or 
by  any  other  person;  and  I  did  not  acknowl- 
edge that  I  had  signed  the  conveyance,  and 
did  not  in  any  manner  acknowledge  the  same 
to  be  my  act  and  deed.  I  can  neither  read 
nor  write.  My  husband,  C.  H.  Royals,  Iiad 
sold  the  place,  and  wanted  me  to  join  hini  in 
the  conveyance,  and  I  re(used  to  do  so.  On 
the  morning  o(  the  3d  day  ot  March,  1898. 
I  went  with  my  btisband  in  a  buggy  to 
Celeste,  to  get  some  medicine  (or  my  sick 
boy,  and  when  we  drove  up  in  (ront  at 
McWiUiams'  drug  store  I  saw  Mr.  Puckett 
standing  In  front  of  the  house,  and  he  mo- 
tioned for  me  to  come  to  him,  and  Mr. 
Royals  said  to  me  that  there  wag  Mr.  Puck- 
ett, who  perhaps  wanted  to  see  me.  I  wrent 
into  the  store.  I  (oUowed  Mr.  Puckett  to 
a  little  off  in  the  rear  of  the  house.  When 
we  got  in  there,  there  was  a  man  In  there. 
who  was  a  stranger  to  me,  but  whom  I 
have  since  learned  was  Dr.  White.  Mr. 
Puckett  laid  a  paper  on  the  table  and  said, 
'Put  your  name  down  here.'  I  answered  'I 
can't  write.'  Puckett  said  to  the  man  stand- 
ing In  the  door:  'You  put  her  name  down.  I 
am  so  nervous  I  can't  write.*  The  man  sat 
down  preparatory  to  writing  the  name,  and 
remarked  to  me,  'What  are  your  initials';' 
Mr.  Puckett  replied  'Put  it  down  "Mrs.  Min- 
nie Royals."'  That  was  all  that  was  said 
and  done.  Mr.  Puckett  said,  'That  Is  alV 
and  I  got  up,  and  walked  out  I  never  saw 
any  deed.  I  did  not  know  what  the  paper 
was.  I  never  saw  it  before  nor  since.  Mr. 
Puckett  never  told  me  what  the  paper  was. 
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It  to  Glymer,  in  my  presence.  Mr.  Royals 
kept  his  papers  In  a  desk,  and  If  I  got  any 
papers  for  him  I  did  not  know  what  they 
were.  I  did  not  tell  any  one  that  morning 
that  I  was  going  down  to  sign  a  deed  to  my 
home.  We  lived  on  the  place  nntU  December 
following.  I  told  Mrs.  Hudson  in  McWilUams' 
drug  store  that  I  did  not  Intend  to  sign  my 
rights  away  to  my  home.  We  moyed  to 
South  Texas.  In  December,  1808.  We  bought 
a  place  there,  built  a  house  on  it,  and  made 
two  crops.  Sold  oat  the  place.  I  signed  the 
deed,  and  we  moved  back."  Re-examination: 
"I  did  not  leave  my  home  voluntarily.  My 
boy  was  bad  sick,  and  my  husband  said  he 
was  going  to  carry  him  any  way,  and  I  went 
because  he  was  going  to  carry  my  boy.  He 
bought  the  place  down  there  and  Improved 
it  over  my  protest  I  told  him  that  if  he 
was  going  to  move  there,  that  we  wanted  to 
rent  until  we  could  come  back  to  our  home. 
If  the  deed  was  delivered  to  Clymer  in  my 
presence  at  my  house,  I  did  not  know  what 
they  were  &(Aug.  I  knew  that  Mr.  Royals 
wanted  to  sell,  and  wanted  me  to  sell,  and 
as  soon  as  I  found  out  that  Clymer  was 
claiming  the  place,  and  had  paid  Mr.  Royals 
some  money  and  notes,  I  insisted  that  they 
all  be  returned  to  Mr.  Clymer.  Mr.  Royals 
went  to  see  him  two  or  three  times,  and 
sent  for  him.  They  had  an  arbitration  over 
the  matter,  and  I  thought  It  was  all  settled, 
until  I  moved  to  South  Texas."  Dr.  C.  E. 
White  testified  that  the  notary  public  and 
Mrs.  Royals  came  into  his  ofHce,  and  one  of 
them  requested  him  to  sign  Mrs.  Royals' 
name  to  a  paper,  which  he  did,  and  left  the 
office  immediately.  E.  T.  Clymer,  the  grantee 
In  the  deed,  and  under  whom  the  defendant 
Lacey  holds,  testified  that  he  purchased  the 
land  In  controversy';  that  when  he  went  to 
Mr.  Royals'  house  to  close  up  the  transac- 
tion Mr.  Royals  told  his  wife  to  give  him  the 
deed  and  notes,  which  she  did,  bringing  them 
out  of  an  adjoining  room,  whereupon  Clymer 
signed  the  notes,  and  paid  Royals  $150.  Mrs. 
Royals*  acknowledgment  to  the  deed 'was 
dated  March  3,  1808,  and  a  witness  named 
Betilah  StalUngs  testified  that  .on  that  par- 
ticular day  she  saw  Mrs.  Royals  and  her 
husband  passing  by  her  place  and  going  to 
the  town  of  Celeste,  where  the  deed  was  ac- 
knowledged; that  she  had  a  conversation 
with  Mrs.  Royals,  and  the  latter  told  her 
that  she  was  going  that  morning  to  sign  her 
land  away.  Mrs.  Emma  C.  Hudson  testified 
that  about  the  Ist  of  March,  1808,  she  saw 
Mrs.  Royals  In  a  drug  store  In  Celeste,  and 
asked  her  what  she  was  doing  there,  and  she 
said  she  had  come  to  make  the  deed  to  her 
land.  Mrs.  Lucy  Clymer  testified  that  she 
was  present  when  the  deed  was  delivered 
to  her  stepson,  E.  T.  Clymer,  and  that  Mrs. 
Royals  went  to  the  desk  and  got  it,  and  ei- 
ther she  or  her  husband  delivered  It  to  E.  T. 


show  that  the  certificate  of  acknowledgment 
was  false,  and,  considering  the  certificate  It- 
self, which  was  an  official  act  of  the  deceased 
officer,  as  evidence,  and  the  testimony  sub- 
mitted by  the  defendant,  which  tended  to 
support  the  certificate  and  overthrow  the  tes- 
timony given  by  Mrs.  Royals,  we  hold  that 
the  Judgment  Is  amply  supported  by  testi- 
mony. 

The  only  other  question  presented  relates 
to  the  action  of  the  court  In  refusing  to  per- 
mit plaintiffs  to  prove  "that  the  controversy 
about  the  deed  was,  by  agreement,  submitted 
to  arbitration,  and  that  the  arbitrators  found 
that  the  deed  was  to  be  returned  to  the 
plaintiffs,  and' that  the  money  and  notes  were 
to  be  returned' to  Clymer."  It  is  not  shown 
that  the  alleged  arbitration  occurred  before 
Glymer  sold  the  land  to  the  defendant;  nor 
did  the  plaintiffs  offer  to  prove  such  facts  as 
would 'make  the  arbitration  binding  upon  the 
defendant  Furthermore,  if  it  was  a  statu- 
tory arbitration,  it  should  have  been  reported 
to  the  court,  and  the  award  entered  as  a  Judg- 
ment of  the  court  But,  whether  a  statutory 
or  common-law  arbitration,  before  the  plain- 
tiffs could  claim  any  benefit  under  It  it  was 
necessary  for  them  to  show  compliance  on 
their  part,  and  the  bill  of  exceptions  does  not 
state  that  they  showed  or  offered  to  show 
that  they  had  offered  to  return  the  purchase 
money  notes  and  refund  the  purchase  money 
IMild.  Hence  no  error  was  committed  In  ex- 
cluding the  testimony  referred  to. 

No  reversible  error  has  been  shown,  and 
the  Judgment  is  affirmed.    Affirmed. 


BAUGHN  et  aL  v.  ALLEN. 

(Court  of  Civil  Appeals  of  Texas.     April  If" 
1003.) 

CHATTEL  MORTOAOB8— FORBCLOSURK— APP 
CATION  OF  PROPBRTT— ORDER  OF  SALB— ' 
EMPT  PROPERTY— SALB  BY  CONSTABLE—: 
BILITY  OF  SURETIES— COSTS. 

1.  The  sureties  of  a  constable  were  not 
for  his  act  in  gellinf;  exempt  property  wh 
acted  under  a  chattel  mortgage  cental: 
power  of  sale,  and  not  in  his  ofllcial  cr 

2.  Where  a   chattel   mortgage  covere 
nmles,  one  of  which  was  exempt  froi 
tion,   the  mortgagor   was   entitled  to 
nonexempt  mnlea   first   sold   and  the 
applied  to  the  debt. 

3.  Such  proceeds  being  sufflcieut 
the  debt,  the  constable  making  the  ■ 
ther  proceeding  to  sell  the  exempt 
dered  himself  personally  liable  for 

4.  In  an  action   against  a  cons 
sale  of  exempt  property  under  a 
gage,   it  was  error  for  the  cour 
against   such  c(>n:stable   incurre(< 
other  parties  being  made  defen<' 

Appeal  from  Fannin  Coun' 
Evans,  Judge. 

Action    by    Sam    Allen 
Baughn  and  others.    Froi 
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Gross  &  Gross,  B.  C.  Armstrong,  and  Tay- 
lor &  McGrady,  for  appellants.  Geo.  W. 
Wells    and  Richard  B.  Semple,  for  appellee. 

BAINEY,  C.  J.  The  court  erred  in  ren- 
dering Judgment  against  the  bondsmen  of 
appellant  Baughn,  constable,  as  the  evidence 
conclusively  shows  tbat  Baughn,  in  selling 
the  exempt  mule,  was  not  acting  in  his  offi- 
cial capacity,  but  was  acting  under  a  mort- 
gage covering  said  mule,  and  executed  by 
appellee  with  power  of  sale. 

Appellee  Allen  was  entitled  to  have  the 
proceeds  of  the  sale  of  the  two  nonexempt 
mules,  also  covered  by  the  mortgage,  first 
applied  to  the  extinguishment  of  the  mort- 
gage debt,  and,  said  proceeds  being  sufficient 
therefor,  and  Allen  having  demanded  that  It 
be  so  applied,  and  having  forbid  the  sale  of 
said  exempt  mule,  Baughn  is  liable  Individ- 
ually for  the  value  thereof. 

The  trial  court  further  erred  in  taxing  the 
costs  against  Baughn  Incurred  by  reason  of 
other  parties  being  defendants. 

The  Judgment  will  be  reversed  and  ren- 
dered as  to  the  bondsmen,  and  as  to  Baughn 
it  will  be  reformed  in  the  manner  indicated 
as  to  costs,  and  in  all  other  respects  affirmed. 


ST.  LOUIS  S.  W.  RY.  CO.  OF  TEXAS 

V.  BRANOM. 

(Court  of  Civil  Appeals  of  Texas.     April  18, 

1903.) 

RAILROADS  —  INJORIKS    AT    CROSSING  —  CON- 
TRIBUTORY NEGLIGENCE)— EVIDENCE 
-QUESTION  FOB  JURY. 

1.  Plaintiff  was  struck  by  a  train  while  cross- 
ing the  track  in  the  early  mornlug.  He  testi- 
fied that  he  had  previously  worked  on  the  sec- 
tion, was  familiar  with  the  crossing,  and  knew 
that  two  trains  were  about  due  to  pass  when 
he  endeavored  to  cross,  and  that  he  did  not 
stop,  look,  or  listen  before  going  on  the  track; 
that  the  train  did  not  whistle  for  the  crossing, 
but  carried  au  electric  headlight,  which  would 
throw  a  reflection  (or  a  -  quarter  of  a  mile. 
Held,  that  plaintiff  was  guilty  of  contributory 
negligence,  as  a  matter  of  law, 

2.  Where  plaintiff's  evidence  in  an  action  for 
injuries  at  a  railroad  crossing  showed  tbat  he 
was  guilty  of  contributory  negligence,  as  a  matter 
of  law,  and  there  were  no  circumstances  sur- 
rounding the  accident  to  relieve  him  from  such 
negligence,  the  court  was  not  required  to  submit 
the  issue  of  contributory  negligence  to  the  jury. 

Appeal  from  District  Court,  Hopkins  Coun- 
ty;  H.  0.  Connor,  Judge. 

Action  by  J.  H.  Branom  against  the  St 
Louis  Southwestern  Railway  Company  of 
Texas.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Reversed. 

E.  B.  Perkins  and  Perkins  &  Craddock,  for 
appellant    Iieach  &  Sheppard,  for  appellee. 

BAINEY,  C.  J.  Appellee  sued  to  recover 
damages  for  personal  Injuries  sustained  by 
his  19  year  old  son,  J,  M.  Brauom,  and  also 


juries  resulted  from  a  collision  with  one  of 
appellant's  passenger  trains  at  a  public  road 
crossing.  A  trial  resulted  in  a  judgment  for 
plaintiff,  from  which  this  appeal  is  prosecuted. 
Two  assignments  of  error  are  presented,  only 
one  of  which  has  merit,  and  that  complains  of 
the  court  for  OTermUug  defendant's  motioa 
for  a  new  trial;  the  ground  being  tliat  the 
verdict  of  the  jury  Is  contrary  to,  and  not 
supported  by,  the  evidence,  in  that  it  was 
shown  that  the  direct  and  proximate  cause  of 
the  accident  was  the  want  of  ordinary  care  on 
the  part  of  J.  M.  Branom  In  approaching  and 
going  upon  the  crossing.  The  facts  are,  in 
substance,  that  about  2:16  In  the  morning  of 
April  30,  1902,  J.  M.  Branom  was  riding  in 
a  buggy  along  a  public  road  whidi  mns  north 
and  south  at  Ruff,  a  small  village,  where  the 
railroad  track  of  appellant  crosses  said  dirt 
road.  A  train  going  west  on  appellant's  track 
collided  with  said  Branom,  Injuring  him  and 
bis  horse  and  buggy.  The  railroad  mns  east 
and  west  and,  going  east  is  straight  for  about 
one  mile.  Just  east  of  the  crossing  is  a  cut, 
and  an  embankment  thrown  up,  which  ob- 
structs the  view  in  approaching  the  crossing 
from  the  south.  There  is  also  a  blacksmith 
shop  about  118H  feet  south  of  the  crossing, 
that  obstructs  the  view  east  From  said  sbop 
to  the  crossing,  riding  in  a  buggy  along  said 
road,  a  man  standing  on  the  track  east  of  tbe 
crossing  80  yards,  the  top  of  his  head  can 
be  seen.  The  engine,  in  approaching  the  cross- 
ing, did  not  give  the  signal  at  the  whistling 
post  nor  ring  the  bell,  as  required  by  the  stat- 
ute. Just  before  striking  young  Branom,  tbe 
alarm  signal  was  sounded,  but  then  he  did 
not  have  time  to  avoid  the  collision.  As  to 
the  care  used  by  young  Branom  in  approach* 
Ing  the  crossing,  he  shows  that  he  was  travel- 
ing north,  going  home  from  a  party  he  bad 
attended  that  night  He  testified:  "My  boggy 
was  making  some  noise.  Where  the  top  fits 
on  tlie  bed,  needs  washers.  There  was  Just 
a  light  breeze  blowing— a  pleasant  morning. 
It  was  a  starlight  night.  Coming  up  to  the 
i-oad  to  the  place  where  you  turn  to  go  north, 
I  kel)t  on  in  a  trot  right  up  to  the  railroad. 
I  never  looked  In  the  direction  the  train  was 
coming.  I  was  not  studying  about  a  train.  I 
could  not  have  seen  it  if  it  had  been  any 
distance  off.  I  was  not  studying  about  a 
train,  and  was  not  paying  any  attention  to  a 
train.  It  was  right  on  top  of  me  before  I 
knew  anything  about  it.  I  could  not  hear  any. 
My  hearing  is  good.  I  did  not  stop  and  listen 
for  one.  I  had  crossed  there  lots  of  times 
before.  I  knew  there  was  a  passenger  train 
due  about  that  time  every  morning.  I  was 
driving  along  there  alone,  not  studying  about 
a  train  coming."  "You  was  not  looking  out?" 
"I  was  looking  the  way  I  was  traveling." 
"You  did  not  look  down  the  direction  from 
which  the  train  comes?"  "No,  sir;  I  don't 
think  I  did."  "You  did  not  particularly  lis- 
ten for  Itr*     "No,  sir."     "Was  not  tblnUng 
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"No,  sir."  "Wasn't  thinking  about  the  fact 
of  appFoaclting  a  railroad  track?"  "I  knew 
I  was  approaching  the  track."  "You  was  not 
thinking  about  that  fact?"  "No,  sir."  "In 
other  words,  you  drove  up  there  without  think- 
ing or  looking  for  a  train.  Is  that  a  fact?" 
"No,  sir;  I  was  not  tfainldng  about  it,  or  look- 
ing or  Ustenlng  for  it.  I  knew  •  •  •  these 
trains  vtere  using  electric  headlights.  The 
track  from  where  the  road  crossed  It  at  Ruff 
is  straight  for  at  least  a  mile,  but  it  is  not 
level.  It  goes  up  and  down  some  pretty  good 
sized  hills  and  hollows.  I  knew  the  particular 
time  of  this  train.  It  was  the  regular  west- 
bound passenger  train.  I  knew  how  the  hedge 
ran.  I  knew  the  blacksmith  shop  was  there. 
I  knew  the  railroad  went  into  a  cut  there. 
[  knew  about  this  dump.  I  had  'worked  on 
the  section.  Was  entirely  familiar  with  it  I 
knew  it  was  atx>ut  time  for  that  train,  if  I 
had  thought  about  It.  I  was  not  thinlUng 
about  it.  There  was  a  train  due  from  both 
ways  at  about  the  same  time,  •  •  •  and 
I  was  coming  up  that  way  without  looking 
or  Ustenlng  for  a  train,  and  without  stopping. 
I  did  not  hear  any  whistle  until  the  alarm 
whistle  yfva  blown.  I  heard  that  and  saw  the 
engine  about  the  same  time.  The  engine  was 
then  practically  right  at  me— within  ten  to 
twenty-five  feet  of  me.  I  have  seen  engines 
that  use  electric  lights.  *  •  •  They  would 
make  everything  plain.  Usually  they  would 
throw  a  refl(>ctlon  for  a  quarter  of  a  mile 
or  more.  The  track  was  straight  at  tliat  place 
for  a  mile  east  from  where  the  accident  hap- 
p&xed."  There-  was  testimony  by  the  em- 
ployes that  young  Brauom  told  them  Just 
after  the  accident,  that  he  was  asleep.  He 
testified  on  the  stand  that  he  was  not  asleep, 
and  that  be  was  stunned  by  the  collision,  and 
does  not  remember  making  the  statement 
Wliile  the  effect  of  the  jury's  finding  is  that 
be  \«aB  not  asleep,  it  is  difficult  to  understand 
why  be  would  have  driven  on  the  crossing  as 
be  did  If  be  were  not  asleep. 

There  was  a  sharp  conflict  in  the  evidence 
aa  to  the  blowing  of  the  wliistie  80  rods  from 
tbe  crossing.  The  verdict  of  the  Jury  settles 
this  against  the  defendant  and  in  deference 
thereto  It  will  be  held  that  the  employes 
failed  to  blow  the  whistle  as  required  by 
statute,  which  constitutes  negligence  on  the 
part  of  tbe  defendant;  and,  unless  plaintiff 
was  guilty  of  contributory  negligence,  the 
Judgment  must  be  affirmed. 

It  is  the  duty  of  a  party  who  attempts  to 
cross  a  railroad  track  to  use  due  care  to 
avoid  danger.  If  he  fails  to  do  so,  and  bis 
own  negligence  is  the  proximate  cause  of  in- 
jury from  a  passing  train,  he  cannot  recover, 
though  the  statutory  signal  is  not  given.  Rail- 
way Co.  V.  Graves,  69  Tex.  830.  The  evidence 
abowB  an  utter  absence  of  care  on  the  part 
of  young  Branom  In  attempting  to  cross. 
There  is  nothing  whatever  shown  to  excuse 
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that  the  train  was  due  about  that  time,  and 
that  the  view  east  was  obstructed  to  some 
extent,  and  yet  be  never  even  listened  for 
the  whistle  of  an  approaching  train.  Had  he 
done  this,  and  relied  on  the  trainmen  giving 
the  signal  at  the  80-rod  post  he  would  be 
entitled  to  recover,  but  he  did  not  even  do 
this.  According  to  his  own  testimony,  the 
headlight  of  an  enghie  equipped  as  tills  one 
-was  would  cast  its  reflection  a  quarter  of  a 
mile  or  more.  It  behig  at  night,  it  is  incon- 
ceivable why  he  did  not  see  the  reflection  be- 
fore going  upon  the  track.  Tills,  it  seems  to 
us,  he  would  hare  discovered  in  time  to  have 
escaped,  had  be  used  any  care  whatever. 
Viewing  the  evidence  in  the  most  favorable 
light  for  appellee,  we  cannot  escape  the  con- 
viction that  young  Branom  was  guilty  of  con- 
tributory negligence.  Railway  Co.  v.  Graves, 
59  Tex.  330;  Railway  Co.  v.  Bracken,  69  Tex. 
71;  Railway  Oo.  v.  Fuller,  5  Tex.  Civ.  App. 
667,  24  8.  W.  1090;  Railway  Co.  v.  Wilson 
(Tex.  Civ.  App.)  69  S.  W.  590. 

It  is  insisted  that  contributory  negligence 
was  a  question  for  the  Jury,  and,  as  it  was 
submitted  to  and  passed  upon  by  the  Jury, 
its  verdict  should  not  be  disturbed.  This  is 
tbe  correct  practice  where  there  is  a  conflict 
In  the  evidence,  or  where  there  is  any  evidence 
showing  the  absence  of  contributory  negli- 
gence. But  here  young  Branom's  own  testi- 
mony shows  an  absolute  want  of  care  in  go- 
ing upon  the  crossing,  and  tliat  he  was  negli- 
gent in  doing  so.  There  behig  no  circum- 
stance or  surrounding  to  relieve  him  from  his 
negligent  act  it  becomes  a  question  of  law, 
and,  tbe  facts  showing  contributory  n^li- 
grence,  a  verdict  should  have  been  instructed 
for  defendant. 

The  Judgment  is  reversed,  and  tbe  cause  re- 
manded. 


WAGLBT  V.  WESTERN  UNION  LAK 

CO. 
(Court  of  Civil  Appeals  of  Texas.     Apr* 
1903.) 

VENDOR'S   LIBN— PORECLOSURB— PLBAl 
DESCRIPTION   OF  LAND— VARIANC 
1.  A  petition  for  the  foreclosure  of  a 
lien,   and  the  published  citation  by  v 
fendants  were  served,  described  the  pr 
situated  in  the  county  of  D.;  "being 
strart  No.  96,  cert.  1/108,  grantee  F 
containing    640    acres    of  laud." 
statement  of  facts,  approved  by  the 
recited  that  plaintifT  introdnced  th 
D.  county,  "to  show  the  sale  ani 
section  No.  69,  cert  No.  1/104^  ' 
tee  B.  S.  &  F.  Bik.  K7,"  to  def 
that  there  was  a  fatal  variance. 

Error  from   District   Cour 
County;  H.  H.  Wallace,  Jui" 

Action  by  tbe  Western  U 
pany   against   S.    L.   WagT 
Judgment  for  plaintiff  am 
Wagley  brings  error.    Re 
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CONNER,  C.  J.  Plaintiff  In  error  Insists 
that  the  evidence  In  this  case  falls  to  sup- 
port the  judgment  against  blm.  As  Institut- 
ed, the  suit  was  upon  four  promissory  notes 
alleged  to  have  been  executed  by  plaintiff  in 
error  and  one  M.  P.  Wagl^y  as  part  of  the 
consideration  for  a  tract  of  land  described  In 
the  petition  as  follows:  "Situated  in  the 
county  of  Deaf  Smith,  In  the  state  of  Texas; 
being  all  of  abstract  No.  96,  cert.  1/108,  gran- 
tee B.  S.  &  F.,  containing  C40  acres  of  land. 
That  said  lot  or  parcel  of  land  was  hereto- 
fore, to  wit,  on  the  21st  day  of  October,  1890, 
conveyed  by  said  plaintiff  [defeudaut  In  er- 
ror] to  defendants  by  deed  of  writing  of  that 
date,  in  consideration,  among  other  things, 
of  the  notes  herein  described;  and  that  In 
said  deed  of  conveyance  a  lien  was  reserved 
therein  to  secure  the  payment  of  said  notes." 
The  residence  of  S.  L.  and  M.  P.  Wagley 
was  alleged  to  be  unknown,  and  they  were 
dted  by  publication;  the  citation  describing 
the  land  substantially  as  it  was  described  in 
the  petition.  An  attorney  was  appointed  to 
represent  the  defendants  cited  by  publica- 
tion, who  entered  a  general  denial.  The 
trial  resulted  In  a  Judgment  against  the  Wag- 
leys  for  the  aggregate  sum  of  $1,171.46,  with 
interest  and  costs,  and  foreclosing  the  lien 
as  prayed  for  upon  the  land  described  as  in 
the  petition.  A  statement  of  facts  was 
agreed  to  by  the  attorneys  and  approved  by 
the  trial  judge.  Omitting  formal  twrts,  the 
statement  Is  as  fallows:  "Plaintiff  introdu- 
ced the  deed  records  of  I>eaf  Smith  coimty, 
Texas,  to  show  the  sale  and  transfer  of  sec- 
tion No.  69,  cert.  No.  1/104,  original  grantee 
B.  a.  &  F.,  Blk.  K7,  D>eaf  Smith  county,  Tex- 
as, to  defendants,  showlug  liens  reserved  as 
set  out  in  plaintiff's  petition;  also  3  promis- 
sory vendor's  lien  notes,  for  J384  each,  dated 
October  21,  1890,  bearing  8%  int.,  and  cCiie- 
spondtng  in  every  particular  with  the  allega- 
tions in  plaintiff's  petition."  We  think  the 
contention  of  plaintiff  in  error  must  be  sus- 
tained. It  seems  quite  clear  to  us  that  the 
proof  is  materially  variant  from  the  allega- 
tions of  the  petition,  as  well,  also,  as  from 
the  description  of  the  land  as  given  In  the 
citation  and  In  the  judgment. 

In  view  of  the  well-recognized  distinction 
between  the  "facts"  of  tlie  case,  and  the 
"evidence"  by  which  the  facts  are  establish- 
ed. It  may  also  be  well  doubted  whether  the 
"statement  of  facts"  hereinbefore  quoted  by 
us  Is  a  sufficient  compliance  with  our  most 
recent  statute  on  the  suliject  (Rev.  St.  1805, 
art.  1346),  requiring  In  suits  by  publication 
"a  statement  of  the  evidence"  to  be  approved 
by  the  trial  judge  and  filed  with  the  papers 
of  the  case,  bnt  we  find  it  unnecessary  to  de- 
termine this  question. 

Because  the  judgment  is  not  supported  by 
the  evidence,  it  is  reversed,  and  the  cause 
remanded. 


UIUUI^UB   T.    WlRJfKISIS.' 

(Court  of  Civil  Appeals  of  Texas.     AprU  1. 

1003.) 

PUBLIC  LANDS— SimVETS— PAROL  E7IDENCE 
TO  CONTRADICT  FIELD  NOTES— BOUNDARIES 
—DEED— STATUTE  OP  LIMITATION. 

1.  Where  the  field  notes  of  a  survey  are  clear 
and  unamhigtious,  do  not  call  for  any  marked 
line,  and  the  boundaries  thereby  designated  are 
not  in  conflict  with  any  portion  of  a  prior  sur- 
vey, parol  evidence  is  inadmissible  to  show  that 
the  subsequent  survey,  as  actually  located  on 
the  Kround,  included  a  portion  of  the  land  lying 
in  the  prior  survey. 

2.  Where  it  appeared  that  the  portion  of 
plaintifT's  land  of  which  defendant  had  been  in 
possession  was  not  included  in  the  boundaries 
of  defendant's  deed,  the  latter  acquired  no  title 
thereto  under  the  three  or  five  years'  statutes 
of  limitation. 

Appeal  from  District  Court,  Cliambers 
County;  L.  B.  Hightower,  Judge. 

Action  by  George  H.  Giddings  against  E. 
H.  Winfree.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

H.  B.  Marshall  and  B.  B.  Pickett.  Jr.,  for 
appellant  Jackson  &  Hightower,  for  appel- 
lee. 

PLEASANTS,  J.  This  is  an  action  of  tres- 
pass to  try  title,  brought  by  appellant  against 
appellee  for  a  tract  of  70  acres  of  land,  a 
part  of  the  William  D.  Smith  one-fonrtb  sur- 
vey In  Chambers  county.  The  defendant  dis- 
claimed as  to  a  portion  of  the  land  sued  for. 
and  as  to  the  remainder  pleaded  not  guilty 
and  the  statutes  of  limitation  of  three  and 
five  years.  The  trial  in  the  court  below 
without  a  Jury  resulted  in  a  judgment  In  fa- 
vor of  the  plaintiff  for  that  portion  of  the 
land  to  which  the  defendant  disclaimed,  and 
In  favor  of  defendant  for  the  portion  claimed 
by  him  under  his  pleas  of  limitation.  The 
facts  are  undisputed,  and  are  succinctly  stat- 
ed as  follows:  Plaintiff  has  a  regular  chain 
of  title  from  the  sovereignty  of  the  soil  to 
the  70  acres  of  land  sued  for.  This  land  la 
a  part  of  the  William  D.  Smith  one-fourth 
league  survey.  The  Smith  survey  was  lo- 
cated In  18:^.~>,  and  its  boundaries  are  known 
and  established.  The  defendant  Is  the  own- 
er of  the  Thomas  M.  Blake  survey,  -whicb 
was  surveyed  and  imtented  In  1ST9.  The 
field  notes  In  the  patent  describe  the  Blake 
survey  as  follows:  "Beginning  at  the  S.  El 
comer  of  the  Wm.  D.  Smith  survey  on  the 
north  line  of  Wm.  Bloodgood  league,  stake 
In  prairie;  thence  N.,  79%  E.,  on  N.  line  of 
Bloodgood  525  varas  to  comer  of  Henry  Orlf- 
flth  league,  cedar  stake;  thence  N.,  SI  W., 
with  W.  line  of  Orifllth,  1,493  Tra.,  to  inter- 
section of  the  B.  line  of  said  W.  D.  Smith 
survey  with  the  W.  line  of  the  Griffith: 
thence  S.,  10%  B.,  with  B.  line  of  W.  D. 
Smith,  1,400  vrs.,  to  the  beginning.  Survey- 
ed May  21,  1879."  AU  of  the  deeds  under 
which  appellee  holds  title  to  the  Blake  sur- 
vey copy  the  description  of  the  land  contaln- 

•Rehearlng  denied,  and  application  for  writ  ol  error 
dlimlsaed  by  Supreme  Court  tor  want  of  Jurisdiction. 
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nuum  ue  cuiuau,  ui  any  puriiuii  ux  lut;  lu 
acres  of  land  claimed  by  him.  The  Blake 
survey,  as  actually  located  upon  the  ground, 
included  a  portion  of  the  land  claimed  by 
plaintiff,  and  also  a  portion  of  the  Smith  sur- 
vey lying  west  of  and  adjoining  plaintiff's 
land.  Defendant,  in  the  spring  of  1802,  put 
ImproTements  upon  that  portion  of  the  Blake 
survey  as  the  same  was  actually  located 
which  Is  on  the  Smith  survey  outside  of  hut 
adjoining  the  70  acres  claimed  by  plaintiff, 
and  had  occupied  and  resided  upon  same  con- 
tinuQusly  up  to  the  time  of  the  filing  of  this 
suit  on  the  1st  day  of  March,  1901.  The 
fence  Inclosing  the  premises  thus  occupied 
by  defendant  extended  over  the  line  of  the 
70-acre  tract  owned  by  plaintiff  for  a  dis- 
tance of  about  15  feet,  and  included  a  por- 
tion of  plaintiff's  land  variously  estimated 
by  the  witnesses  at  from  one-fourth  of  an 
acre  to  two  acres. 

Under  these  facts  Judgment  should  have 
been  rendered  by  the  coivt  below  In  favor 
of  plaintiff  for  the  entire  70-acre  tract  The 
field  notes  of  the  Blake  survey  do  not  call 
for  any  marked  line  and  the  boundaries 
thereby  designated  are  not  in  conflict  with 
any  portion  of  the  WllUam  D.  Smith  survey, 
and  parol  evidence  was  not  admissible  to 
show  that  a  different  survey  was  in  fact 
made.  These  field  notes  are  clear  and  un- 
ambiguous, and  the  land  thereby  described 
is  east  of  the  east  line  of  the  Smith  survey. 
The  location  of  the  Smith  survey  is  not  ques- 
tioned, and  the  undisputed  evidence  shows 
that  plaintiff's  70  acres  of  land  Is  a  part  of 
that  survey.  From  these  facts  it  appears 
beyond  dispute  that  th^  portion  of  plalntUTs 
land  of  which  defendant  is  shown  to  have 
been  In  possession  Is  not  included  In  the 
bonodaries  of  defendant's  deed,  and  defend- 
ant acquired  no  title  thereto  under  the  three 
or  five  years'  statutes  of  limitation.  Ander- 
son V.  Stamps,  19  Tex.  480;  Converse  T. 
Langshaw,  81  Tex.  278,  16  8.  W.  1031. 

The  Judgment  of  the  cotut  below  will  be 
reversed,  and  Judgment  here  rendered  In  fa- 
vor of  the  appellant  for  the  whole  of  the  70- 
acre  tract  of  land  described  in  his  petition, 
and  it  Is  80  ordered.    Reversed  and  rendered. 


GAJ^VESTON,  H.  &  S.  A.  RY.  CO.  t. 

PERKIXS.* 

<Conrt  of  Civil  Appeals  ot  Texas.     April  15, 

1903.) 

APPBAtr-STATBMENT  OP  FACTS— FAILDRB  TO 
SECURE  APPROVAL— CERTIORARI— STATUTES 
—FAILURE  TO  USE  DILIGENCE— CONSIDERA- 
TION OF  EVIDENCE. 

1.  Where  the  statement  of  facts,  although 
agreed  to  by  counsel,  is  not  approved  by'  the 
district  judge,  it  caunot  be  considered  on  ap- 
peal. 

•Rebearlng  dented  Mar  6.  1>0S,  asd  application  (or 
writ  of  error  denied  by  Supreme  Court. 

f  1.  See  Appeal  and  Error,  vol.  t,  Cent  Dls.  K 
3&31,  2532,  2688. 


or  approved  nunc  pro  tunc. 

3.  Rev.  St.  1895,  art.  1382,  provides  that 
whenever  a  statement  of  facts  shall  have  been 
filed  after  the  time  pre.scribed,  and  the  party 
tendering  the  same  shall  show  that  he  has  used 
due  diligence  to  obtain  the  approval  of  the 
judge  and  to  file  the  same  within  the  time,  and 
that  failure  to  obtain  the  approval  of  the  judge 
was ,  owing  to  causes  beyond  his  control,  the 
Court  of  Civil  Appeals  shall  permit  the  state- 
ment to  remain  as  a  part  of  the  record.  Held, 
that  where,  on  appeal,  it  is  claimed  that  the 
failure  to  secure  the  approval  of  the  statement 
of  facts  was  caused  by  sickness  of  one  of  the 
counsel,  and  business  on  the  part  of  the  other, 
but  it  is  not  claimed  that  diligence  was  used 
to  obtain  the  approval,  or  that  it  was  through 
the  fault  of  the  trial  judge  that  it  was  not  ob- 
tained, the  statement  cannot  be  considered. 

4.  In  the  absence  of  a  statement  of  facts 
on  appeal,  assignments  of  eiTor  based  on  the 
existence  of  facts  proved  in  the  trial  court 
cannot  be  considered,  except  where  an  instruc- 
tion is  obviously  erroneous  when  considered  in 
the  light  of  the  pleadings  and  verdict 

Appeal  from  District  Court,  Medina  Coun- 
ty;   I.  L.  Martin,  Judge. 

Action  by  R.  L.  Terkins  against  the  Gal- 
veston, Harrlsburg  &  San  Antonio  Railway 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Baker,  Botts,  Baker  &  Lovett  and  Ellis  & 
Love,  for  appellant.  Bd  De  Montel,  John  R. 
Storms,  H.  C.  Carter,  and  Perry  J.  Lewis, 
for  appellee. 

FLY,  J.  This  is  a  suit  for  damages  arising 
from  personal  injuries  Inflicted  through  the 
negligence  of  appellant.  A  trial  by  Jury  re- 
sulted in  a  verdict  and  Judgment  for  ap- 
pellee in  the  sum  of  $7,000. 

The  statement  of  facta,  although  agreed  to 
by  counsel  (or  both   parties,  was   not  ap- 
proved by  the  district  Judge,  and  cannot  be 
considered  by  this  court.    Johnson  v.  Blount, 
48  Tex.  38;    Railway  v.  McAllister,  59  Tex. 
349.    In  the  case  of  Johnson  v.  Blount  above 
cited,  it  was  agreed  by  counsel  that  the  state- 
ment of  facts  should  be  filed  as  a  part  of 
the  record,  and  should  be  so  treated  and  con- 
sidered by  the  Supreme  Court  without  the 
approval  of  the  Judge  who  tried  the  causr 
and  it  was  held:    "Such  an  agreement  ce 
not  supersede  the  necessity  of  the  appro 
of  the  presiding  Judge,  so  as  to  entitle 
agreed  statement  to  be  treated  and  conr 
ed  by  this  court  as  a  statement  of  fa 
this  case,  as  required  by  the  statute.    ■ 
It  has  been  uniformly  held  by  this  co" 
the  signnture  of  the  presiding  Judge 
way  as  to  Indicate  his  approval  of 
ment  of   facts,   was   absolutely  r 
The  approval  of  the  presiding  J' 
peratlvely  demanded  by  the  str 
St  1895,  art.  1379. 

It  Is  claimed  by  appellant  th 
to  secure  the  approval  of  tb 
facts  was  caused  by  the  sic' 
its  counsel,  and  a  press  of 
part  of  the  other,  and  that 
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that  the  trial  judge  Is  willing  and  ready  to 
approve  the  statement  of  facts  at  this  time 
If  permitted  to  do  so.  A  writ  of  certiorari  is 
prayed  for,  "to  have  the  statement  of  facts 
In  this  case,  as  agreed  upon  by  counsel  for 
the  appellant  and  for  the  appellee,  to  be 
signed  and  approved  nunc  pro  tunc  by  the 
trial  Judge,  and  that  the  clerk  of  the  district 
court  of  Medina  county  be  permitted  to  cor- 
rect the  transcript  so  as  to  show  such  ap- 
proval by  the  district  Judge."  The  office  of 
a  writ  of  certiorari  from  this  court  is  to  cor- 
rect the  record  filed  here,  which  is  imperfect 
by  reason  of  a  failure  to  send  up  a  correct 
copy  of  the  papers  on  file  in  the  trial  court. 
It  cannot  be  used  to  create  a  record  that  does 
not  exist,  and  which,  under  the  plain  terms 
of  the  law,  cannot  be  created.  It  is  not 
claimed  that  due  diligence  was  used  to  ob- 
tain the  approval  and  signature  of  the  trial 
judge  to  the  statement  of  facts,  and  that  it 
was  through  his  fault  that  the  approval  was 
not  obtained  In  time,  and  It  Is  only  In  cases 
where  such  facts  are  shown  that  an  appel- 
late court  is  permitted  to  consider  a  state- 
ment of  facts  not  having  such  approval.  Id. 
art.  1382.  All  the  cases  cited  by  appellant 
In  support  of  its  motion  are  merely  authori- 
ties to  the  effect  that  appellate  courts  can 
and  should  grant  writs  of  certiorari  to  cor- 
rect records  improperly  prepared  by  the 
clerks  of  trial  courts.  None  of  them  Is  au- 
thority for  the  Issuance  of  the  writ  to  create 
a  record. 

The  assignments  of  error  are  based  upon 
the  existence  of  facts  proved  in  the  trial 
court,  and,  in  the  absence  of  a  statement  of 
facts,  cannot  be  considered  by  this  court. 
"It  is  universally  held  that,  without  a  state- 
ment of  facts  or  bill  of  exceptions,  this  court 
will  not  consider  the  action  of  the  court  be- 
low in  receiving  or  rejecting  evidence,  nor 
will  it  pass  upon  the  correctness  of  the  char- 
ges given  or  refused."  Railway  y.  McAllis- 
ter, 59  Tex.  349,  and  cases  cited.  An  except 
tlon  to  the  above  rule  Is  where  the  charge 
is  obviously  erroneous  when  considered  In  the 
light  of  the  pleadings  and  the  verdict  The 
exception  does  not  arise  in  this  case. 

The  judgment  is  affirmed. 


HAL8TBD  t.  ALLBJN  et  al.» 

(Court  of  Civil  Appeals  of  Texas.    April  4, 

1903.) 

BOUNTY  LANDS  —  GRANTS  —  C0N8IDBRATI0N— 
KKSOLUTIONS— CONSTRUCTION. 

1.  A  joint  resolution  of  the  first  congress  of 
the  republic  of  Texas  enacted  November  24, 
1836^roTided  that  the  pay  of  volunteers  from 
the  IJuited  States  and  elsewhere  shall  com- 
mence from  their  embodying  and  leaving  home: 
provided  that  fnoh  time  shall  not  exceed  sixty 
days  prior  to  thdr  being  mustered  into  service 
of  the  republic  of  Texas,  at  which  time  their 


•RebearlDS  denied  May  %,  1803. 


limited  to  money,  but  included  as  well  land 
granted  to  a  soldier  for  a  term  of  three  months 
service  which  included  the  time  between  his 
embodiment  and  leaving  home  and  th*  date  of 
his  being  mustered  into  service. 

2.  A  bounty  laud  certificate  providing  that 
the  soldier  to  whom  it  was  granted  having 
faithfully  served  in  the  army  of  the  republic 
of  Texas  and  been  honorably  discharged,  is 
entitled  to  OIK)  additional  acres  of  bounty  land 
for  which  the  certificate  is  given,  etc.,  is  not  a 
mere  gratuity,  but  a  grant  baaed  on  the  con- 
sideration of  the  soldier's  service. 

Appeal  from  District  Court,  Ebtskell  Coun- 
ty; P.  D.  Sanders,  Judge. 

Action  by  George  Bruce  Halsted  against 
C.  H.  Allen  and  others.  From  a  judgment 
In  favor  of  defendants,  plaintiff  appeals.  Be- 
versed. 

S.  W.  Scott,  A.  C.  Foster,  and  P.  H.  Swear- 
Ingen,  for  appellant.  H.  6.  McConneU  and 
Walton  &  Walton,  for  appellees. 

CONNER,  C.  J.  Appellant  was  the  plain- 
tiff below,  and,  In  the  right  of  his  wife,  is 
entitled  to  recover  all  the  interest  ever  bad 
or  held  by  George  Whitfield  Brooks,  who 
died  in  Washington  county,  Tex.,  in  18S2,  In 
the  960  acres  of  land  situated  In  Haskell 
county  which  is  the  subject-matter  of  this 
suit  Appellees  are  entitled  to  whatever  in- 
terest, if  any,  in  said  land,  that  was  ever 
had  or  held  by  one  George  Washington 
Brooks,  of  De  Witt  county,  Tex.,  who  died  In 
1885;  the  vital  issue  in  the  case  being  one  of 
identity.  There  was  evidence  tending  to 
show  that  George  Whitfield  Brooks  was  bom 
May  25, 1824,  and  was  enrolled  or  "embodied" 
in  Capt.  Jack  Shackelford's  company  of  Fan- 
nin's command  December  12,  1835,  and  with 
said  company  arrived  In  the  republic,  and 
formally  enlisted  in  the  volunteer  army  on 
January  19,  1836;  that  he  was  a  soldier  in 
the  advance  guard  of  Gen.  Fannin's  army 
under  the  immediate  command  of  CoL  Albert 
Horton,  and,  being  so  in  advance,  escaped 
the  capture  of  Gen.  Fannin;  and  that  he 
continued  in  service  as  a  soldier  in  the  army 
of  the  republic  until  the  15th  day  of  March. 
1836,  when  he  was  honorably  discharged. 
There  was  also  evidence  tending  to  show  that 
George  Washington  Brooks  was  the  head  of 
a  family,  and  therewith  immigrated  to  the 
republic  in  May,  1830;  that  he  enlisted  and 
served  as  a  soldier  throughout  the  war  of  In- 
dependence, his  term  beginning  In  1835,  and 
ending  after  the  battle  of  San  Jacinto  on 
April  21,  1836;  that  he  served  as  a  member 
of  Capt.  John  Austin's  company  and  in  Capt 
John  Bird's  company.  But,  so  far  as  appears 
in  the  proof,  George  Washington  Brooki 
never  belonged  to  Fannin's  command,  or 
served  under  either  Capt.  Shackelford  or  CoL 
Horton.  It  further  appears  tbat  George 
Whitfield  Brooks,  as  early  as  the  year  18?Z 
asserted  ownership  of  the  land  In  contro- 
versy, he  at  that  time  having  executed  con- 
veyance of  the  same  to  P.  H.  Swoaringen, 
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ownership  of  the  land,  having  posaeaslon  by 
tenant  part  of  the  time,  and  paying  all  taxes 
assessed  and  doe  thereon  all  the  time.  There 
is  DO  proof  of  claim  on  the  part  of  George 
Washington  Brooks,  or  of  any  one  claiming 
through  him,  or  on  the  part  of  his  heirs,  who 
are  the  appellees  In  this  case,  nntil  a  short 
time  before  the  institution  of  this  suit,  when 
appellees  gained  possession.  There  was  also 
evidence,  which  we  need  not  set  out,  tending 
to  show  that  both  the  patent  which  was  is- 
sued to  George  W.  Brooks  In  April,  1861,  and 
the  certificate  by  virtue  of  which  the  land  In 
controversy  was  located,  had  been  procured 
In  behalf  of  George  Whitfield  Brooks.  The 
certificate  was  as  follows: 


'No.  3102. 


960  acres. 


"Kepubllc  of  Texas. 
"Know  all  men  to  whom  these  presents  shall 
come. 

"That  George  W.  Brooks  having  served 
faithfully  and  honorably  for  tb^  term  of 
Three  months  from  the  twelfth  day  of  De- 
cember, 1835,  until  the  tenth  day  of  March 
1836  and  having  been  honorably  discharged 
Is  entitled  to  nine  hundred  and  sixty  addi- 
tional acres  Bounty  Land  for  which  this  is 
his  certificate. 

"And  the  said  Geo.  W.  Brooks  is  entitled 
to  hold  said  Land  or  sell,  alienate,  convey 
and  donate  the  same  and  to  exercise  all  rights 
of  ownership  over  It 

"In  testimony  where  of  I  have  hereunto 
set  my  hand  at  Houston  this  First  day  of 
May  1838. 

"Barnard  B.  Bee,  Secretary  of  War." 

During  the  trial,  which,  under  the  charge 
of  the  court,  resulted  in  a  verdict  for  appel- 
lees, and  after  the  cause  had  been  submitted 
to  the  jury,  the  jury  returned,  and  propound- 
ed to  the  court  the  following  question:  "Did 
the  republic  of  Texas  have  a  law  allowing 
soldiers  pay  from  the  date  of  enlisting  or 
from  the  date  of  entering  into  actual  serv- 
ice?" to  which  the  court  answered:  "Gen- 
tlemen of  the  Jury,  in  answer  to  the  forego- 
ing question  asked  by  you,  you  are  instructed 
the  laws  of  the  republic  of  Texas  granted 
jiay  in  money  to  volunteer  soldiers  in  the 
army  of  Texas  In  the  war  with  Mexico  from 
the  time  they  left  home  In  the  United  States 
or  elsewhere,  provided  said  time  should  not 
exceed  CO  days  prior  to  the  time  of  their  be- 
ing mustered  into  service.  But  there  was 
no  law  granting  land  to  soldiers  for  any  time 
prior  to  their  being  mustered  Into  service." 
£rror  is'  assigned  to  this  charge,  and  we 
think  It  must  be  sustained.  On  November 
24,  1836,  by  a  joint  resolution  of  the  first 
oongress  of  the  republic,  it  was  enacted 
"that  the  pay  of-  volunteers  from  the  United 
States  and  .elsewhere  shall  commence  from 
tbe  time  of  their  embodying  and  leaving 
borne:    provided,  said  time  shall  not  exceed 
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In  view  of  tbe  fact  that  George  Whitfield 
Brooks  was  not  actually  mustered  into  the 
military  service  of  the  republic  until  Jan- 
uary 19,  1836,  the  Jury  may  have,  and  prob- 
ably did,  conclude  that  the  certificate  by  vir- 
tue of  which  the  land  in  controversy  was 
located  was  not  Issued  to  nor  intended  for 
George  Whitfield  Brooks.  As  before  stated, 
while  not  actually  mustered  In  the  service 
until  January  19,  1836,  be  enlisted  or  was  em- 
bodied and  left  home  for  the  republic  Decem- 
ber 12,  183S,  and  therefore  was  clearly  with- 
in the  purview  of  the  benefits  granted  by  the 
resolution  quoted,  unless,  as  was  evidently 
the  view  of  the  trial  court,  the  word  "pay," 
used  In  said  resolution,  is  to  be  restricted  to 
"pay  in  money"  alone.  We  do  not  think  the 
resolution  should  receive  any  such  restricted 
construction.  It  is  not  so  limited  in  the  res- 
olution Itself,  and  we  have'  been  dted  to  no 
other  law  or  decisions  so  requiring.  The  con 
slderatlon  for  the  issuance  of  the  certificate, 
as  shown  on  Its  face,  was  the  fact  that  the 
George  W.  Brooks  to  whom  It  was  Issued  had 
served  faithfully  and  honorably  for  the  term 
of  three  months  from  the  12th  day  of  Decem- 
ber, 1836,  until  the  10th  day  of  March,  1836, 
the  exact  term  of  service  by  George  Whitfield 
Brooks  that  was  shown  in  this  case;  and, 
while  the  grant  by  the  republic  may  have  been 
but  a  bounty  in  a  sense,  yet  it  was,  in  sub- 
stance, a  recompense  or  payment  for  duties 
performed  In  the  military  service  of  the  repub- 
lic In  a  more  adequate  sense  and  form  than 
the  money  payment  provided  by  the  tben 
law.  We  know  of  no  case  where  certificates 
of  the  character  bere  In  question  have  been 
held  to  be  mere  gratuities.  The  construction 
of  our  Supreme  Court  Is,  as  we  think,  to  the 
contrary  Nixon  v.  Land  Co.,  84  Tex.  408, 
19  S.  W.  560;  Goldsmith  v.  Hemdon,  33  Tex. 
706;  Rogers  v.  Kennard.  54  Tex.  30.  Thp 
charge  of  the  court,  therefore,  was  afiSrmatlvp 
ly  erroneous,  and  requires  a  reversal. 

We  do  not  deem  It  necessary  to  discuss 
determine  questions  presented  under  other 
signments,  but  for  the  error  of  the  com 
the  charge  quoted  the  judgment  Is  reve 
and  cause  remanded. 


HAMILTON  v.  SAUNDERS 

(Court  of  Civil  Appeals  of  Texas. 
1903.) 

BOUNDARIES— EVlDENCB—FIHliD    i 
TABLISHMKNT   OF   LINF 

1.  Whore,  in  an  action  to  estab' 
ar.y,  plaintiff  introduced  the  origi' 
of  tiie  sarvey  la  evidence,  defen- 
tied  to  show  by  a  surveyor  who  i 
fendant  contended  was  the  trnr 
such  line  corresponded  with  on' 
calls  of  such  original  field  not 
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at  tne  mstance  of  eitner  party. 

Appeal  from  District  Court,  Coleman  Coun- 
ty;   John  W.  Goodwin,  Judge. 

Action  by  P.  J.  Sauiidera  aeaiust  J.  T. 
Hamilton.  From  a  Judgment  in  ftivor  of 
plaintiff,  defendant  appeals.    Reversed. 

F.  L.  Snodgrass,  for  appellant  J.  C.  Ran- 
dolph, for  appellee. 

KEY,  J.  This  Is  a  boundary  suit,  the  lines 
In  controversy  being  the  south  and  east  lines 
of  the  J.  P.  McLean  survey  Xo.  701.  The 
plaintiff  recovered  part  of  the  land  claimed 
by  him,  and  the  defendant  has  appealed. 

The  plaintiff  put  In  evidence  a  certified 
copy  from  the  General  Land  Office  of  the 
original  field  notes  of  the  survey  referred  to, 
reading  as  follows:  "Bpjjinnlng  at  the  8.  E. 
corner  of  survey  No.  700,  a  stone  mound, 
from  which  a  live  oak  12  In.  dla.  brs.  S., 
8C%  W.  65,  and  a  do.  11  In.  dla.  brs.  S.,  71% 
W.,  Sa  vrs.;  thence  west,  crossing  the  N.  P. 
Hord'8  creek,  1,344  varas,  S.  W.  comer  of 
No.  700,  a  stake  post  oak  7  In.  dla.  brs.  S., 
,14  E.,  12  vrs.,  and  r.  do.  8  In.  dla.  brs.  north 
3  vrs.;  thence  south  1,.344,  a  stake;  thence 
east  1,344  vrs.  to  a  stake  on  west  line  of 
No.  C87;  thence  north  295  vrs.  N:  P.  Herd's 
creek,  passing  the  S.  W.  comer  of  No.  697, 
and  with  Its  west  line,  in  all  1,344  vrs.,  to 
the  place  of  beginning."  The  plaintiff  also 
put  In  evidence  the  patent,  which  gave  the 
same  description  of  the  land,  except  the  call 
for  Herd's  creek  on  the  east  line.  After 
reaching  the  southeast  corner,  the  description 
In  the  patent  reads  thus:  "Thence  north 
295  vrs.,  passing  the  8.  W.  corner  of  No. 
697,  In  all  1,344  vrs.,  to  the  place  of  be- 
ginning." After  the  plaintiff  had  submitted 
the  testimony  of  two  surveyors,  tending  to 
establish  the  lines  according  to  his  theory, 
the  defendant  submitted  the  testimony  of 
one  Gordan,  a  surveyor,  which  tended  to  fir 
the  lines  In  accordance  with  the  defendant's 
contention.  And  the  defendant  offered  to 
prove  by  Gordan  that,  running  north  from 
the  point  fixed  by  him  as  the  southeast  cor- 
ner of  the  McLean  survey  No.  701,  on  the 
variation  and  course  ran  by  him  as  the  east 
line  of  said  survey,  he  found  and  crossed  a 
prong  of  Hord's  creek  at  about  295  varas. 
On  objection  of  the  plaintiff,  the  court  ex- 
clude<l  that  testimony,  because  there  was  no 
such  descriptive  call  in  the  patent.  This 
ruling  is  assigned  as  error,  and  the  assign- 
ment must  be  sustained.  After  the  plaintiff 
put  the  original  field  notes  in  evidence.  It 
seems  quite  clear  to  us  that  the  defendant 
had  the  right  to  show  that  the  line  contend- 
ed for  by  him  corresponded  with  any  one  or 
more  of  the  calls  In  the  original  field  notes. 
But,  aside  from  the  fact  that  the  original 
field  notes  were  put  In  evidence  by  the 
plaintiff,  we  are  of  the  opinion  that  they 

f  1.  See  Boundaries,  vol.  8,  Cent.  Dls.  i  172. 


and,  when  placed  In  evidence.  It  would  have 
been  permissible  to  show  that  any  call  ^ven 
therein  corresponded  with  any  line  contend- 
ed for  by  either  party.  In  Ayres  v.  HarrLs 
77  Tex.  108,  13  S.  W.  7C8,  it  was  held  that 
the  field  book  of  the  surveyor  who  made  tlie 
survey,  which  book  was  an  archive  of  the 
land  office,  was  admissible  in  evidence  on  the 
question  of  boundary,  though  it  differed  in 
some  respects  •  from  the  field  notes  carried 
forward  In  the  grant.  And  of  coiu«e,  if  the 
surveyor's  field  book  would  be  adailssible. 
then  the  original  field  notes  returned  by  bim 
to  the  land  office,  and  upon  which  the  patent 
issued,  would  in  like  manner  be  admissible 
in  evidence.  And  when  such  documents  are 
put  in  evidence  it  is  then  permissible  to  fol- 
low them  up  with  testimony  tending  to  show 
that  objects  called  for  therein  hare  been 
found  by  the  witnesses  upon  the  ground. 

In  reference  to  the  complaints  urged 
against  the  charge  of  the  court,  we  tbink  it 
sufficient  to  say  that  no  error  has  been  point- 
ed out  of  which  the  defendant  can  complain. 
As  the  evidence  stood,  there  were  but  two 
theories  by  which  the  lines  In  dispute  conld 
be  ascertained,  and  the  court  submitted  tlK»!>« 
theories  to  the  Jury.  T'pon  another  trial, 
when  the  excluded  testimony  Is  admitted, 
another  theory  may  be  presented;  and,  if  It 
is,  no  doubt  the  charge  of  the  court  -will  be 
changed  to  conform  thereto. 

For  the  error  pointed  out,  the  Judgment  is 
reversed,  and  the  cause  remanded.  Reversed 
and  remanded. 


ROLLER  V.   ZUNDELOWITZ.* 

(Cotirt  of  Civil  Appeals  of  Texas.     April  4. 
1003.) 

LANDLORD  AND  TBNANT— LBA8BS— HOLDIKG 
OVER  -  IMPLIED  CONTRACT  —  ACTION  FOR 
RENT— LIMITATIONS— PBTITION— DEMURRER. 

1.  Where  a  lease  for  three  years  proviilwi 
that  at  the  eud  of  the  term  the  lessee  shoul-i 
have  the  refusal  of  an  eztendon  at  the  cor- 
rent  market  rates  at  that  time,  and  at  th^ 
expiration  of  the  lease  the  lessee  held  over  for 
another  term  of  three  years  on  the  same  tenn<. 
a  subsequent  holding  over  on  the  termination  of 
the  second  period  was  not  uuder  the  wricten 
contract,  but  by  virtue  of  an  implied  contraot. 
and  hence  an  .action  for  rent  accrued  there- 
under was  subject  to  the  two-year  statute  of 
limitations. 

2.  Where,  in  an  action  for  rent,  plaintiff's 
entire  rlftira.  except  an  amount  insufficient  to 
confer  juri.sdictinn  on  the  dirtrict,  court,  -wa* 
barred  by  limitations,  the  petition  was  properij 
dismissed  on  an  exception  pleading  such  stat- 
ute. 

B^rror  from  District  Court,  Wichita  Oonntf: 
A.  H.  Oarrlgan,  Judge. 

Action  by  J.  B.  Roller  against  A.  Zonddo-  i 
witz.  From  a  Judgment  sustaining  a  spedal  I 
exception  to  the  petition,  plaintiff  brings  er-  | 
ror.    Affirmed. 


•Rehearlnc  denied  Hay  1,  IMS. 


Digitized  by  VjOOQIC 


SPEER,  J.  There  Is  but  one  assignment  of 
error  In  this  case,  and  that  complains  of  the 
Judgment  of  the  district  court  in  sustaining 
defendant  in  error's-  third  special  exception, 
and  In  dismissing  plaintiff  in  error's  petition. 
The  exception  trhich  the  court  sustained  Is 
as  follows,  to  wit:  "(3)  For  a  thii'd  special 
exception  to  plalutifF's  first  amended  original 
petition,  this  defendant  says  that  It  affirma- 
tively appears  that  the  liability  of  this  de- 
fendant for  any  rent  of  the  building  describ- 
ed in  plaintiff's  said  petition  after  the  Ist  day 
of  April,  1809,  la  barred  by  the  two-year  stat- 
ute of  limitation,  which  this  defendant  here 
pleads  in  bar  of  any  liability  arising  before 
the  Ist  day  of  April,  1899;  and  of  this  ex- 
ception this  defendant  prays  the  judgment  of 
the  court."  The  allegations  of  the  petition, 
so  far  as  germane  to  the  issue  thus  presented, 
are  as  follows:  "And  the  plaintiff,  complain- 
ing of  the  defendant,  avers  that  heretofore,  to 
wit,  on  the  14th  day  of  November,  1889, 
said  plaintiff,  by  instrument  in  writing  duly 
signed  and  executed  by  both  plaiutlff  and  de- 
fendant, leased  to  the  defendant  for  the  period 
of  three  years,  to  wit,  from  the  1st  day  of 
December,  1889,  to  and  ending  on  the  30tb 
day  of  November,  1892,  the  certain  premises 
belonging  to  plaintiff,  namely,  the  single-story 
brick  store  on  Seventh  street  In  the  city  of 
Wichita  Falls,  Texas,  on  lots  known  and  de- 
scribed as  25  feet  by  100  feet  off  of  lots  8 
and  9  in  block  152  of  said  city;  that.  In  con- 
sideration of  the  use  and  occupancy  of  said 
property  for  said  period  of  Uiree  years,  the 
defendant,  by  said  instrument  in  writing, 
bound  and  obligated  himself  to  pay  to  the 
plaintiff  the  sum  of  $1,260,  to  be  paid  in 
installments  of  $35  at  the  end  of  each  and 
every  month  of  said  lease;  that,  among  other 
stipulations  in  said  Instrument  of  writing.  It 
was  agreed  'that  said  Zundelowitz'  should  at 
the  end  of  said  lease  have  the  refusal  of  the 
extension  of  said  lease  at  the  current  market 
rates  at  that  time.  Plaintiff  says  that  the 
defendant  duly  entered  Into  the  occupancy  of 
said  premises  under  and  by  virtue  of  said 
lease,  and  held  and  used  the  same  for  and 
during  the  period  of  three  years,  to  wit,  until 
November  30,  1892.  .  Plaintiff  avers  and  char- 
ges the  fact  to  Y)e  that  after  Said  last-mention- 
ed date,  and  after  the  expiration  of  the  said 
three-year  lease,  the  defendant,  Zundelowitz, 
with  the  consent  of  the  plaintiff,  held  over 
and  continued  to  use  and  occupy  said  prem- 
ises under  and  by  virtue  of  the  terms  and  con- 
ditions of  said  lease  in  writing,  providing  and 
stipulating  for  an  extension  of  the  same  for 
another  period  of  three  years  from  the  said 
30th  day  of  November,  1892,  until  the  30th 
November,  1895,  and  upon  the  terms  and  con- 
ditions and  for  the  price  for  use  and  occupan- 
cy of  the  same  set  out  in  the  Instrument  in 


ond  term  of  three  years,  to  wit,  November  30, 
1895,  the  delendant  held  over  and  continued 
to  occupy  said  premises,  with  the  consent  of 
plaintiff,  under  and  by  virtue  of  said  written 
lease,  and  at  the  price  and  upon  the  terms 
therein  set  out,  to  wit,  ,  defendant  con- 
tinued to  use  and  occupy  said  premises  for 
the  three  years  ending  November  30,   1898; 
that  after  the  expiration  of  said  last-mentioned 
term  of  three  years,  to  wit,  after  the  30th  of 
November,  1898,  defendant,  with  consent  of 
plaintiff,  held  over  and  continued  the  occupan- 
cy and  use  of  said  premises  under  the  terms 
and  conditions  and  for  the  price  for  said  use 
and  occupancy,  and  by  virtue  of  said  Instru- 
ment in  writing,  to  wit,  said  written  lease 
hereinbefore  described,  until,  to  wit,  April  1, 
1899,  when  he  surrendered  and  plaintiff  ac- 
cepted the  possession  of  said  premises;  that 
the  current  market  rates  of  rental  on  said 
building  from  November  30,  1892,  to  April  1, 
1899,  was  at  least  $35  per  month.    Plaintiff 
says,  premises  considered,  the  defendant  held, 
occupied,  and  used  said  premises  for  the  six 
years  and  four  months  succeeding  said  30th 
day  of  November,  1892,  to  wit,  until  April  1, 
1899,  holding  same  under  and  by  virtue  of  said 
lease  in  writing,  whereby  the  defendant,  A. 
Zundelowitz,    became   indebted   and    by   said 
instrument  in  writing  bound  himself  to  pay 
to  plaintiff  the  sum  of  $2,600,   which  is  at 
the  rate  of  $35  per  month,  which  said  sum  of 
$35  per  month  is  and  was  the  real  market 
value  of  said  property.    Plaintiff  says  that  of 
said  sum  the  defendant  has  at  various  times, 
and  in  divers  sums,  paid  the  plaintiff  the  sum 
of  $1,910,  leaving  due  this  plaintiff  the  sum  of 
$750,  which  said  sum  of  $750  the  defendant, 
though  often  requested,  has  wholly  failed  t 
IMiy,  and  still  refuses  to  pay,  or  to  pay  ar 
part  thereof,  to  plaintiff's  damage  $1,000." 
If  plaintiff  in  error's  petition  discloses 
action  "for  debt  where  the  Indebtedness  is 
evidenced  by  a  contract  in  writing,"  then 
ruling  of  the  court  is  right;    otherwise 
wrong.    Sayles'  Ann.  Civ.  St  1897,  art. 
In  aty  of  San  Antonio  v.  French,  80  Te 
16  S.  W.  440.  26  Am.  St  Rep.  763,  ' 
preme  Court  quotes  with  approval  fron 
ber  of  text-writers  and  decisions  to  t 
that  when  a  tenant  holds  over  afte 
piratlon  of  his  term  the  law  wlU 
agreement  to  hold  for  a  year  upo~ 
the  prior  lease,  and  its  own  com 
that  the  tenant  who  holds  over  witl 
of  his  landlord  is  deemed  to  be 
upon  the  terms  of  ills  prior  le 
ground  that  the  parties  are  pre: 
tacitly  renewed  the  former  ai 
same  principle  Is  announced 
Bro.  V.  Maddox,  86  Tex.  54 
and  Racke   v.  Brewing  Asf 
App.  167,  42  S.  W.  774.    Ur 
these  cases,  appellant  contr 
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cesBlve  renewals  of  the  original  written  lease 
for  the  full  period  thereof,  and  that  appellee's 
holding  was  at  all  times  by  virtue  and  ac- 
cording to  the  terms  of  the  said  instrument, 
and  his  suit,  therefore,  "evidenced  by  or  found- 
ed upon"  a  contract  In  writing,  and  subject 
only  to  the  four-year  statute  of  limitations. 
Sayles'  Ann.  Civ.  St.  1897,  art  3356.  We  do 
not  so  interpret  these  decisions,  nor  do  we  un- 
derstand the  law  to  tie  as  stated.  In  cases 
where  the  original  lease  contains  no  provisions 
for  renewal,  a  holding  over  with  the  consent 
of  the  landlord  creates  the  relation  of  landlord 
and  tenant  upon  the  terms  of  the  expired 
lease.  From  the  t»nduct  of  tlie  parties,  the 
law  Implies  the  contract.  And  in  these  cases, 
whether  the  original  lease  be  In  writing  or 
not,  the  renewal  is  not  a  written  lease.  In 
those  cases  where  the  original  lease,  which  Is 
In  writing,  provides  for  the  renewal  of  the 
same,  and  the  tenant,  by  holding  over,  or  by 
other  compliance  with  the  provisions  stipulat- 
ing for  the  extension,  renews  the  contract,  the 
second  term  Is  as  much  a  part  of  the  written 
lease  as  the  first.  The  holding  in  such  case  is 
by  virtue  of  the  express  written  contract.  No 
new  assent  upon  the  part  of  the  lessor  is  re- 
quired. McaeUand  v.  Rush  (Pa.)  24  Atl.  354. 
But  after  the  expiration  of  the  renewal  term 
provided  for  by  tlie  terms  of  the  original  lease, 
any  holding  over  would  only  create  a  renewal 
Dy  virtue  of  the  implied  contract.  This  Im- 
plied contract,  notwithstanding  it  may  and  will 
be  upon  the  same  terms  of  the  prior  written 
lease,  is  not  itself  evidenced  by  written  con- 
tract, and  is  therefore,  under  our  statute,  sub- 
ject to  the  bar  of  limitations  after  two  years. 
Such  we  understand  to  be  the  status  of  appel- 
lant's case.  If  we  treat  the  original  lease  as 
providing  for  a  renewal,  which  Is  not  at  all 
certain,  yet  that  instrument  could  not  em- 
brace more  than  six  years  from  December  1, 
1889,  and  after  that  time  the  llabUIty  of  ap- 
pellee arising  from  his  holding  over  with  the 
consent  of  appellant  would  be  predicated  up- 
on the  implied  contract.  Such  further  term  is 
In  no  way  contemplated  by  the  lease,  nor  does 
appellee's  liability  have  Its  Inception  there. 
We  conclude,  therefore,  that  appellant's  cause 
of  action  as  set  forth  in  his  petition  was  sub- 
ject to  the  exception  of  appellee  Interposing  the 
bar  of  limitations  of  two  years. 

It  Is  true,  as  suggested  by  appellant,  that 
appellee's  exception  does  not  embrace  the  rents 
from  March  9,  1899,  to  April  1,  1899,  a  period 
of  23  days— suit  having  been  filed  March  9, 
1901— but  the  amount  In  controversy  having 
been  reduced,  by  sustaining  such  exception, 
to  an  amount  not  within  the  Jurisdiction  of 
the  district  court,  the  petition  was  properly 
dismissed.  Haddoclc  v.  Taylor,  74  Tex.  216, 
11  S.  W.  1093;  Hammond  v.  Lamar  County 
(Tex.  av.  App.)  44  S.  W.  179;  Doherty  v. 
Galveston  (Tex.  CSv.  App.)  48  8.  W.  806;  Mc- 
Fadin  v.  San  Antonio  (Tex.  Qv.  App.)  54  a  W. 
M;   mil  T.  Strauss  (Tex.  av.  App.)  56  S.  W. 


S.  W.  35,  3  Tex.  Ct.  Rep.  295. 
The  Judgment  is  affirmed. 


FLANABY  et  al.  v.  WOOD. 

(Court  of  Civil  Appeals  of  Texas.     April  la 

1903.) 

BXEMPLART  DAMAGES-ACTUAL.    DAJfAQES- 
KXCBSSIVK   DAIIAOES. 

1.  Exemplary  damages  can  be  recovered  only 
where  actual  damages  are  sustained,  and  must 
bear  a  reasonable  proportion  to  such  actual 
damages. 

2.  In  an  action  to  recover  damages  for  an  ap- 
sault  and  battery  on  plaintiff's  wife,  and  for  the 
value  of  certain  household  goods  carried  away 
by  defendants,  a  judgmeut  for  $2,344  exem- 
plary damages  was  excessive,  where  the  actual 
damages  were  assessed  at  $56,  which  the  evi- 
dence showed  to  be  the  value  of  the  furniture 
taken. 

Appeal  from  District  Ck>urt,  Bosque  Coun- 
ty; \V.  Poindexter,  Judge. 

Action  by  Tom  Wood  against  W.  J.  Flan- 
ary  and  others.  Judgment  for  plaintiff,  au.1 
defendants  appeal.  Reversed,  unless  pUiin- 
tlff  file  remittitur  of  all  exemplary  damages 
recovered  in  excess  of  $500. 

J.  P.  Word  and  Dewey  Langford,  for  ap- 
pellants.   N.  3.  Wade,  for  appellee. 

SPEER,  J.  Tom  Wood  sued  the  appel- 
lants in  the  district  court  of  Bosque  county 
to  recover  $10,500  actual,  and  $10,500  ex- 
emplary, damages,  for  an  assault  and  battery 
inflicted  upon  him  and  his  wife,  and  for  the 
value  of  certain  household  goods  carried 
away  by  appellants;  and,  from  a  Judgment 
In  his  favor  for  $56  actual,  and  $2^44  ex- 
emplary, damages,  this  appeal  is  prosecuted. 

The  evidence  Is  ample  to  sustain  tbe  ver- 
dict for  actual  damages  in  the  amount  re- 
covered, but  we  are  of  opinion  tbe  assign- 
ment complaining  of  the  excessiveness  of  the 
verdict  for  exemplary  damages  should  be  sus- 
tained. Tbe  authorities  in  this  state  all  agree 
that  there  can  be  no  recovery  for  exemplary 
damages  except  where  actual  damages  are 
sustained.  Flanagan  v.  Womack,  54  Tex.  4.5: 
Trawlck  y.  Martin-Brown  Co.,  79  Tex.  460. 
14  S.  W.  664;  Jones  y.  Matthews,  75  Tex.  1. 
12  S.  W.  823;  Olraud  v.  Moore  (Tex.  Sup.)  26 
S.  W.  945.  And  it  is  further  held  tliat  the 
exemplary  damages  should  bear  a  reasonnble 
proportion  to  the  actual  damages  sustained. 
Willis  V.  McNeill,  57  Tex.  480;  I.  &  G.  X. 
Ry.  Co.  V.  Tel.  Co.,  69  Tex.  282,  5  S.  W.  517. 
6  Am.  St  Rep.  46;  Tynberg  y.  Goh«i,  76 
Tex.  416,  13  S.  W.  816.  What  would  be  a 
reasonable  or  proper  ratio  in  all  cases  can- 
not, of  course,  be  declared.  It  will  depend 
upon  the  circumstances  of  each  individual 
case,  and,  necessarily,  much  Is  left  to  the  dis- 
cretion of  the  Jury.  If  It  be  conceded,  which 
it  must  be,  that  the  rule  forbidding  exem- 
plary damages  except  In  those  cases  where  ac- 
tual damages  are  shown  Is  a  sound  one,  it 
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lemune  ui«  uuiuuiii  lu  ue  awarueu  as  ex- 
emplary damages.  With  bb,  exemplary  or 
punitive  damages  are  considered  in  the  na- 
ture of  a  prmlshment  or  smart  money.  Smith 
T.  Sherwood,  2  Tex.  463;  Graham  v.  Roder,  5 
Tex.  149;  Gordon  ▼.  Jones,  27  Tex.  622; 
Hays  V.  H.  &  G.  N.  Ry.  Co..  46  Tex.  280; 
Flanagan  v.  Womack,  54  Tex.  60.  And,  while 
they  should  be  large  enongh  to  command 
respect  for  the  law  and  to  deter  others  from 
similar  Infractions,  they  should  not  be  ex- 
cessive or  oppressive. 

In  this  case  the  extent  of  the  Injuries  In- 
flicted upon  appellee  amounted,  according  to 
the  finding  of  the  jury,  of  which  no  com- 
plaint is  made,  to  $56,  a  sum  but  little  more 
than  nominal.  Under  the  pleadings  and  the 
charge  the  Jury  was  authorized  to  consider, 
as  a  part  of  this  actual  damage,  the  physical 
and  mental  pain  suffered  by  appellee,  as  well 
as  the  value  of  the  household  property  taken. 
In  view  of  the  fact  that  the  testimony  for 
appellee  showed  the  value  of  the  furniture  to 
be  Just  $56,  we  are  inclined  to  interpret  the 
verdict  of  the  Jury  for  that  amount  as  a  find- 
ing against  the  appellee  upon  the  other  ele- 
ments of  actual  damage.  But,  whether  this 
be  true  or  not,  the  verdict  for  actual  dam- 
age being  so  small,  it  amounts  practically  to 
the  same  thing.  This  being  true,  we  think 
the  verdict  for  $2,344  exemplary  damages  is 
excessive.  It  is  out  of  all  proportion  to  the 
actual  damages  sustained.  We  are  not  to  be 
understood  as  holding  that  the  amount  of  the 
actual  damages,  to  the  exclusion  of  every 
other  consideration,  is  of  controlling  Im- 
portance in  estimating  the  exemplary  dam- 
ages, but  that,  after  considering  the  evil  mo- 
tive which  must  be  present  in  every  case  to 
authorize  a  recovery  for  vindictive  damages, 
the  Jury  will  also  take  into  consideration  the 
extent  of  the  real  injuries  Inflicted  in  assess- 
ing such  exemplary  damages,  and  maintain  a 
reasonable  proportion  between  the  two,  hav- 
ing due  regard  to  the  circumstances  which 
authorize  the  recovery  of  exemplary  dam- 
ages in  the  first  place.  We  do  not  think  the 
circumstances  surrounding  this  case,  Inter- 
preted in  the  light  of  the  verdict  for  actual 
damage,  are  such  as  to  call  for  the  Interposi- 
tion of  so  harsh  a  penalty  as  has  been  in- 
flicted upon  appellants.  In  view  of  the  rule 
in  this  state  (taking,  as  we  do,  the  verdict  as 
the  measure  of  actual  damage),  we  would 
not  be  willing  to  affirm  the  Judgment  for 
more  than  $500  exemplary  damages. 

We  overrule  all  other  assignments,  but,  for 
the  error  of  the  court  In  refusing  to  set  aside 
the  verdict  and  to  grant  appellant  a  new  trial, 
tbe  Judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial,  unless  appellee  shall, 
within  20  days  from  this  date,  file  In  this 
court  a  remittitur  of  all  exemplary  damages 
recovered  in  excess  of  $500,  upon  the  filing 
of  which  remittitur,  however,  the  Judgment 
Trill  be  reformed  and  affirmed. 
73  S.W.-68 


(Court  of  CSvil  Appeals  of  Texas.    April  8, 
1903.) 

NBOLIQSNCE— INJURIBS-CONTRIBDTORT  NBQ- 
LIOBNCB— INSTSUCTIONS. 
»1.  Where,  in  an  action  for  Injuries,  the  evi- 
dence shows  that  plaintiff's  conduct  necessarily 
proximately  contriouted  to  his  injuries,  an  in- 
struction that,  if  plaintiff  was  guilty  of  negli- 
gence that  contributed  to  his  injury,  the  Jury 
should  find  for  defendant,  was  not  erroneous 
on  the  ground  that  plaintiff's  negligence,  in 
order  to  preclude  recovery,  must  have  "proxi- 
mately contributed"  to  the  injury. 

2.  In  an  action  for  injuries  the  charge  pre- 
pared by  plaintiff's  counsel  and  which  tbe  court 
gave  treated  the  issue  of  contributory  negli- 
gence in  general  terms,  and  iustructed  that 
plaintiff  could  not  recover  if  guilty  of  "con- 
tributory negligence,"  and  the  court  also  on 
its  own  motion  instructed  that,  if  plaintiff  was 
guilty  of  "contributory  negligence,"  the  jury 
dionld  find  for  defendant.  Held,  that  the  in- 
struction given  by  the  court  ou  its  own  mo- 
tion was  not  erroneous  because  it  did  not  state 
that  plaintiff's  neciigence  must  have  "proxi- 
mately contributed  to  the  injury,  since  the 
submission  of  such  instruction  was  induced  by 
the  form  of  the  charge  requested  by  plaintiff. 

Appeal  from  District  Court,  Bexar  County; 
S.  J.  Brooks,  Judge. 

Action  by  Firmin  Baca  against  the  San  An- 
tonio &  Aransas  Pass  Railway  Company. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Nat  B.  Jones,  Saml.  Belden,  Jr.,  and  M.  W 
Davis,  for  appellant.  Houston  Bros,  and  B 
J.  Boyle,  for  appellee. 

JAMBS,  C.  J.    Tbe  errors  assigned  affect 
only  the  charge  of  the  court  on  the  question 
of  contributory  negligence.    We  conclude,  as 
matter  of  fact,  from  the  manner  in  which  the 
testimony  shows  plaintlfl's  injury  occurred, 
his  acts,  if  they  or  any  of  them  contribut- 
ed  to   his    injury,    necessarily    proximately 
contributed    thereto.     This    being   the   case, 
the  following  charge  on  contributory  negli- 
gence:   "Or  if  you  believe  from  the  evidence 
that  the  plaintiff  was  guilty  of  negligence, 
under  the  circumstances,  that  contributed  to 
his  injury.  If  any,  you  will  find  for  defend- 
ant," was  not  erroneous  for  the  reason  as- 
signed, viz.,  that  such  negligence,  to  preclud 
recovery,    must   have   been   the   proxlms 
cause,   or  have  proximately  cibntributed 
the  injury,  and  that  the  charge  igrnored 
excluded  this  idea.    Ry.  v.  Rowland,  90 
3G5,  38  S.  W.  756;  Culpepper  v.  Rallwv 
90  Tex.  627,  40  S.  W.  386;  By.  v.  Mcr 
Tex.  264,  38  S.  W.  86.    In  addition 
plaintiff's  counsel  prepared  the  char 
tbe  court  gave  in  toto,  except  that 
added  to  a  paragraph  covering  f 
of  assumed  risk  the  clause  abov< 
which  appellant's  complaint  is  d' 
charge,  as  prepared  and  tende 
tiff  and  as  given,  treated  the 
tributory  negligence  in  generr 
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was  guilty  of  contributory  negligence.  The 
addition  made  by  the  court  to  the  charge  in 
another  place  said  practically  the  same  thing, 
using  the  expression  "negligence  that  con- 
tributed to  his  injury,"  instead  of  "contrlhp- 
tory  negligence."  We  cannot  escape  -the  con- 
clusion that  the  submission  of  the  issue  In 
this  form,  and  in  no  other,  was  Induced  or 
contributed  to  by  the  requests  of  plaintiff. 
Affirmed, 


GALVESTON,  H    &  N.  RT.  CO.  v.  BLAU* 

(Court  of  CItU  Appeals  of  Texas.    March  19, 

1003.) 

RAILROADS— ANIMALS  KILLED  ON  TRACK— 

BVIDKNCB. 
1.  Evidence   held   insulBcieut   to    prove    that 
plaiutiff'g  jack   was  killed   by   a   train  af  de> 
(endant  railroad  company. 

Appeal  from  Harris  County  Court;  E.  H. 
Vasmer,  Judge. 

Action  by  A.  Blau  against  the  Oalveston, 
Houston  &  Northern  Railway  Company.  Judg- 
ment for  plaintifl,  and  defendant  appeals. 
Reversed. 

Bnker,  Botts,  Baker  &  Iiovett  and  Thoa. 
H.  Botts,  for  appellant  J.  H.  Davenport, 
for  appellee. 

GARRETT,  0.  J.  This  suit  was  brought 
by  the  appellee  against  the  railway  company 
in  a  Justice's  court  in  Harris  county  for  the 
recovery  of  ?200,  the  value  of  a  Jack  alleged 
to  have  been  killed  by  a  train  or  locomotive 
on  appellant's  railway  near  Edgewater,  in 
Galveston  county.  There  was  a  Judgment  in 
the  Justice's  court  In  favor  of  the  appellee  for 
the  sum  of  $125.  On  appeal  to  the  county 
court  judgment  again  was  In  favor  of  the 
appellee,  and  the  company  has  appealed  to 
this  court. 

There  was  no  evidence  that  the  Jack  was 
killed  by  a  train  or  locomotive  of  the  appel- 
lant The  animal  was  found  dead  at  a  dis- 
tance from  the  track  of  from  50  to  300  yards, 
as  estimated  by  the  witnesses,  and  near  a  dirt 
road  crossing.  The  carcass  was  still  warm 
when  found,  and  bore  no  bruise,  or  mark  of 
violence  or  injury,  as  the  cause  of  the  death 
of  the  animal.  There  was  no  sign  at  the 
crossing  of  its  having  been  struck  there,  nor 
was  there  any  sign  of  its  having  been  drag- 
ged to  the  place  where  it  lay.  There  was 
some  evidence  of  struggle,  and  it  appeared 
that  the  animal  lay  where  it  had  fallen.  Ap- 
pellant's track  was  fenced,  and  the  crossing, 
though  not  of  a  public  road,  was  made  for  a 
road  used  by  the  public  generally,  and  was 
put  in  for  the  convenience  of  the  people  of 
the  neighborhood.  The  appellee  seeks  to  sus- 
tain the  verdict  of  the  Jury  on  the  ground 
that  the  road  had  not  been  laid  out  as  a  pub- 
lic road,  and,  as  testified  by  two  witnesses, 

•RaliaarlDC  denied. 


road.  It  Is  needless  to  say  that  such  evi- 
dence was  not  sufficient  to  support  the  ver- 
dict. The  animal  might  have  died  oC  some 
disease,  or  even  of  old  age,  so  far  as  the 
evidence  discloses  the  cause  of  its  death. 
The  Judgment  of  the  court  below  will  be  re- 
versed, and  Judgment  will  be  rendered  bere 
Id  favor  of  the  appellant 
Reversed  and  rendered. 


OALVESTON,  H.  &  S.  A.  BY.  CO.  t. 

KEEN.* 

(Court  of  Civil  Appeals  of  Texas.    April  13, 

1903.) 

INJDRT     TO     SBRVANT  —  NEQLIQENCB  —  EVI- 

DBNCB— INSTRUCTIONS— APPKAIi— 

STATEMENT  OF  FACTS. 

1.  In  an  action  against  a  railroad  company 
for  injuries  sustained  by  a  cook  for  a  bridge 
gang,  injured  while  being  transported  from 
one  point  of  the  road  to  another,  an  instruc- 
tion that  one  who  enters  the  employment  of 
a  railroad  company  does  not  assume  the  risk 
of  defendant's  negligence  unless  he  knew  of 
it,  or  in  the  discharge  of  his  duties  would 
have  known  of  it,  is  not  erroneous,  as  making 
the  railroad  liable  in  all  cases  in  the  absence 
of  actual  knowledge,  since,  in  view  of  the  na- 
ture of  the  cook's  employment,  the  instructioD 
could  not  have  been  prejudicial  to  defendant. 

2.  Inasmuch  as  Rev.  St  1895,  art  1379.  re- 
quires that  a  statement- of  facts  for  ase  on 
appeal  shall  be  approved  by  the  trial  judge, 
such  approval  cannot  be  waived  by  the  pat^ 
ties. 

Appeal  from  District  Cmut,  Ifedlna  Oono- 
ty;  L  L.  MartUi,  Judge. 

Action  by  J.  T.  Keen  against  the  Galves- 
ton, Harrlsburg  &  San  Antonio  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  defend- 
ant appeala    Affirmed. 

Baker,  Botts,  Baker  &  Lovett  and  EIUb  A 
Love,  for  appellant  Ed  De  Montel,  Chas.  H. 
Bertrand,  John  A.  O'Conner,  and  Perry  J. 
Lewis,  for  appellee. 

FLY,  J.  This  Is  a  suit  to  recover  damagn 
from  the  railway  company  arising  from  per- 
sonal injuries  inflicted  through  negligence  of 
appellant  Appellee  was  alleged  to  be  a  cook 
in  the  employ  of  appellant  He  recovered 
damages  in  the  sum  of  $14,0(X>. 

The  fifth  paragraph  of  the  court's  char^'' 
was  as  follows: 

"One  who  enters  the  employment  of  a  rail- 
road company  assumes  the  risk  ordinarily  in- 
cident to  his  employment  but  be  does  not 
assume  the  risk  of  the  negligence  of  the  com- 
pany, unless  he  knew  of  It,  or,  in  the  dis- 
cbarge of  his  duties,  would  have  known  of 
It" 

It  is  the  contention  of  appellant  that  the 
charge  makes  the  railroad  liable  in  all  cases, 
in  the  absence  of  actual  knowledge  on  the 
part  of  appellee  of  defects  that  caused  his 

'Rehearing  denied  M*7  6,  UOS. 

f  2.  See  Appeal  and  Error.  toL  S,  Cenk  DIs.  |  SSS. 
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taijuries.  While  not  as  full  and  clear  as  It 
might  be,  the  charge,  In  substance,  embodies 
the  law  as  stated  by  the  Sapreme  Court 
Says  the  Supreme  Court  In  Bonnet  y.  RaU- 
-way,  89  Tex.  72,  33  S.  W.  384:  'The  servant 
owes  no  duty  of  Inspection.  He  assumes  the 
risks  of  a  danger  of  which  he  has  actual 
knowledge,  and  of  such  hazards  as  lie  would 
have  learned  by  the  exercise  of  ordinary  cir- 
cumspection, which  a  prudent  man  would  use 
in  the  particular  case.  Since,  in  the  absence 
of  knowledge  to  the  contrary,  he  may  rely 
upon  the  assumption  that  the  master  will  do 
his  duty,  he  Is  under  no  obligation  to  look 
out  for  the  master's  negligence;  but  he  can- 
not shut  his  eyes  to  dangers  that  are  obvious 
to  an  ordinary  man,  or  to  an  experienced 
man,  if  he  be  experienced."  In  the  .case  of 
Railway  v.  Hannig,  91  Tex.  347,  43  S.  W.  608, 
it  was  said:  "He  does  not  assume  the  risks 
arising  from  the  failure  of  the  master  to  do 
his  duty,  unless  he  knows  of  the  failure  and 
the  attendant  risks,  or,  in  the  ordinary  dis- 
charge of  his  own  duty,  must  necessarily  have 
acquired  the  knowledge."  The  pleadings  in 
this  case  state  that  appellee  was  employed  as 
a  cook  for  a  bridge  gang,  and  was  being 
transported  from  one  point  on  the  road  to  an- 
other, when  the  train  parted  by  reason  of  a 
defective  coupler,  and  then  tne  parts  came 
into  collision.  In  the  very  nature  of  things,  a 
cook  for  a  bridge  gang  would  not  necessarily 
acquire  knowledge  of  the  state  of  the  coup- 
lers on  a  train  conveying  him  from  one  point 
to  another.  Gtovemed  as  this  court  must  be 
by  the  allegations  in  the  pleadings  as  the 
only  test,  in  the  absence  of  a  statement  of 
facts  as  to  whether  the  charge  could  have 
been  injurious  if  erroneous,  we  must  con- 
clude that  It  could  not  possibly  have  Injured 
appellant 

The  other  assignments  of  error  are  de- 
pendent upon  the  facts  established  at  the 
trial,  and  have  no  basis,  for  the  reason  that 
-what  purports  to  be  a  statement  of  facts  has 
not  been  approved  by  the  district  Judge.  The 
approval  of  the  Judge  is  required  by  statute 
(Bev.  St  1895,  art  1379),  and  cannot  be 
waived  by  the  parties.  Witten  v.  Poindexter, 
25  Tex.  Supp.  378;  Wampler  v.  Walker,  28 
Tex.  598;  Frost  v.  Frost  46  Tex.  324;  John- 
son V.  Blount,  48  Tex.  38. 

The  Judgment  Is  affirmed. 


LANDBRS  V.  BOLIVER. 

(Conrt  of  Civil  Appeals  of  Texas.    April  18, 

1903.) 

SCHOOL     LANDS— ACTION     TO     RECOVEB^AD' 

VEKSE  CLAIMANTS— SUFFICIBN- 

CT  OP   BVIDENCB. 

1.  In   a  suit  to  recover  Bchool  lands,  where 

the  pleadings  do  not  specifically  set  forth  the 

award  by  the  commissioners  of  the  land  oflSce 

to    defendant,    and    the    sabsequent    rejection 

of  plaintiff's  applications,  though  the  evidence 

disclnseH  these  facts,  plaintiff  must  also  show, 

in    order    to    recover,    that    the    commissioners 

did  not  have  the  power  to  award  the  land  to 

defendant 


Appeal  from  District  Court,  Hale  County; 
Jo  A.  P.  Dickson,  Judge. 

Action  by  J.  W.  BoUver  against  J.  T.  Lan- 
ders. Judgment  for  plaintUF,  and  defendant 
appeals.    Reversed. 

H.  C.  Randolph  and  W.  0.  Mathes,  for  ap- 
pellant Geo.  L.  Mayfleld  and  U  S.  Kinder, 
for  appellee. 

SPEER,  J.  J.  W.  Bollver  sued  J.  T.  Lan- 
ders in  the  district  court  of  Hale  county  in 
the  ordinary  form  of  trespass  to  try  title  to 
recover  two  sections  of  school  land.  The  an- 
swer was  a  general  demurrer,  general  denial, 
and  plea  of  not  guilty.  Upon  the  trial  Boll- 
ver Introduced  evidence  to  prove  (1)  classifi- 
cation and  appraisement  of  the  land  In  due 
form,  of  date  December  22,  1897;  (2)  proper 
applications  to  purchase,  filed  in  the  general 
land  office  December  27,  1901,  and  marked 
"Rejected"  by  the  commissioner;  (3)  tender 
of  first  payment  of  purchase  money  to  the 
State  Treasurer;  (4)  a  sufficient  settlement 
on  the  home  section;  (6)  that  he  owned  no 
other  lands,  no  collusion,  and  that  the  addi- 
tional section  was  within  a  radius  of  five 
miles  from  the  home  section,  etc.  Landers 
tlien  proved  the  award  of  both  sections  to 
him  by  the  land  commissioner  on  January  20, 
1900,  and  both  parties  closed.  The  verdict 
and  Judgment  were  for  Bollver,  and  Landers 
appeals. 

We  sustain  the  assignment  complaining  of 
the  insufficiency  of  the  evidence  to  support 
the  verdict  In  Reeves  v.  Smith,  58  S.  W. 
186,  Mr.  Justice  Stephens,  for  this  court, 
said:  "Where  the  petition  of  one  suing  to  re- 
cover school  land  shows  that  his  application 
to  purchase  has  been  rejected  because  of  a 
previous  sale  to  another,  it  must  go  further, 
and  allege  facts  showing,  not  only  that  the 
commissioner  of  the  land  office  did  not  have 
the  power  to  award  the  land  upon  the  prior 
application,  but  also  that  he  did  wrong  in  re- 
jecting the  subsequent  application;  that  Is, 
where  the  pleader  undertakes,  as  In  this  in- 
stance, to  allege  his  title  specially.  He  must 
in  such  case,  show  facts  entitling  him  to 
have  the  award  of  the  commissioner  disre- 
garded, otherwise  the  land  is  no  longer  sub- 
ject to  sale."  So,  in  this  case,  while  the 
pleadings  do  not  specially  set  forth  the 
award  to  appellant,  and  the  subsequent  re- 
jection of  appellee's  applications,  the  evi- 
dence does  disclose  these  facts,  and  the  rule 
is  as  stated  in  the  quotation  above;  i.  e.,  the 
proof  for  appellee  must  go  further,  and  show 
that  the  commissioner  of  the  land  office  did 
not  have  the  power  to  award  the  land  upon 
appellant's  applications,  for  otherwise  the 
land  was  not  subject  to  sale  at  the  time  ap- 
pellee's applications  to  purchase  were  filed, 
and  appellee's  proof  falls  in  a  material  part 
of  his  case.  See  Davis  v.  McCauley,  4  Tex. 
Ct  Rep.  341,  66  S.  W.  1124;  McBane  v.  An- 
gle, 5  Tex.  Ct  Rep.  534,  69  S.  W.  435;  Bell 
T.  Williams,  4  Tex.  Ct  Rep.  342,  66  8.  W. 
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The  Judgment  Is  reversed,  and  the  cause 
remanded. 


DALIiAS  CONSOL.  ELECTRIC  ST.  BY,  CO. 

T.  ILLO. 

(Court  of  Civil  Appeals  of  Texas.    April  22, 

1903.) 

BTRBBT  RAILWATS-NEOLIOENCB-CONTRraXT- 
TORY  NEOUOENCB— EiVIDBNCB— SUrFICIBN- 
CY— APPEAli-PRBJUDICIAL  ERROR. 

1.  Plaintiff's  wife  was  struck  by  one  of  de- 
fendant's cars  while  driving  across  its  tracks. 
The  car  was  running  on  a  downgrade,  aud  was 
some  250  feet  distant  when  plainufTs  wife 
started  to  cross  the  track.  The  motorman  al- 
lowed the  oar  to  irno  of  its  own  momentum, 
and  did  not  have  it  under  control,  although  he 
knew  the  street  was  crowded,  and  saw  plain- 
tiff's wife;  aud  he  made  no  effort  to  stop 
the  car  until  it  struck  her  carriage,  which  was 
hindered  from  crossing  by  a  team  passing  im- 
mediately in  front  of  it  Held,  tliat  the  facts 
showed  negligence  on  the  part  of  defendant. 

2.  The  facts  failed  to  show  negligence  on  the 
part  of  plaintiff's  wife  proximately  contribu- 
tory to  her  injury. 

3.  In  an  action  agaiuet  a  street  railway  com- 
pany for  injuries  from  a  collision,  error,  it  it 
was  such,  in  admitting  in  evidence  a  city  or- 
dinance requiring  motormen  to  keep  vigilant 
watc4i  for  vehicles  and  persons  on  foot,  and  in 
giving  a  charge  in  the  language  of  the  or- 
dinance, when  such  ordinance  was  not  pleaded, 
was  not  prejudicial  where  the  undisputed  evi- 
dence showed  that  the  motorman  exercised  the 
diligence  required  by  the  ordinance,  and  still 
failed  to  prevent  the  injury. 

Appeal  from  District  Court,  Dallas  County; 
Tbos.  F.  Nash,  Judge. 

Action  by  F.  8.  Illo  against  Dallas  Consoli- 
dated Electric  Street  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Afilrmed. 

Flnley  &  Knight,  for  appellant  Harry  P. 
Lawtber,  for  appellee. 

NEILL,  J.  This  suit  was  brought  by  the 
appellee  against  appellant  to  recover  dam- 
ages for  personal  injuries  to  his  wife,  alleged 
to  have  been  Inflicted  by  the  company's  negli- 
gence. The  defendant  pleaded  not  guilty  and 
contributory  negligence.  The  Judgment  ap- 
pealed from,  which  was  entered  on  a  verdict, 
is  for  $3,500. 

These  are  the  facts:  In  August,  1901,  at 
about  6:30  o'clock  in  the  evening,  appellee's 
wife,  in  company  with  a  female  companion, 
was  driving  in  a  buggy  across  Elm  street,  in 
the  city  of  Dallas,  at  a  point  between  Stone 
and  Akard  streets.  The  appellant  operated 
an  electric  street  railway  along  said  street, 
maintaining  a  double  track  thereon,  over 
which  its  cars,  running  in  opposite  directions 
— east  and  west— were  continuously  passing. 
When  appellee's  wife  started  to  drive  across, 
one  of  appellant's  cars  running  west  turned 
into  Elm  street,  250  feet  distant  from  her; 
and,  the  track  being  downgrade,  the  motor- 
man  in  charge  of  and  operating  the  car  turn- 
ed off  the  current  of  electricity  by  which  It 


Drake  chain  slack  ana  brake  not  set,  to  rou 
of  its  own  momentum  rapidly  down  the  track 
towards  where  she  was  driving  across  the 
street.  The  motorman,  according  to  his  tes- 
timony, did  not  have  the  car  under  control, 
though  he  knew  the  street,  all  along  In  front 
of  him,  was  crowded  with  people,  buggies, 
wagons,  and  bicycles,  and  saw  aitpellee's 
wife  and  copipanlon  In  the  buggy  from  the 
time  they  started  across  the  street  until  he 
ran  them  down  with  his  car.  Appellee's 
wife  and  her  companion  saw  the  car  coming 
In  their  direction  when  they  started  to  drive 
across  the  street,  and,  it  being  something 
over  a  block  from  them.  Judged  that  they 
had  ample  time  to  cross  in  safety  before  the 
car  reached  the  part  of  the  track  where  they 
intended  to  pass  over  it  While  in  the  act  of 
crossing,  and  before  the  hind  wheels  of  the 
buggy  cleared  the  track,  another  vehicle,  go- 
Inj;  east  on  Elm  street,  was  driven  directly  in 
front  of  and  between  their  horse's  head  and 
side  of  the  street  to  which  they  were  cross- 
ing, blocking  their  way,  and  stopping  their 
buggy  on  the  track  directly  In  front  of  the 
approaching  street  car.  Though  the  motor- 
man  saw  the  wagon  pass  along,  from  the 
rear,  beside  his  car,  and  get  In  front  of  and 
stop  the  buggy,  and  riealized  the  perilous  sit- 
uation of  the  ladles  in  it,  he  made  no  effort 
to  check  or  stop  his  car  until  it  struck,  over- 
turned the  buggy,  and  threw  the  ladles  with 
great  violence  upon  the  asphalt-pared  street 
That  these  acts  constitute  negligence,  there 
cannot  be  a  particle  of  doubt  By  reason  of 
such  negligence  appellee's  wife,  without  any 
fault  on  her  part  proximately  contributing 
to  her  Injury,  was  seriously  and  permanently 
injured,  to  appellee's  damage  in  the  amount 
found  by  the  Jury. 

Conclusions  of  Law. 

The  Introduction  in  evidence  by  appellee, 
over  the  objection  of  appellant  that  it  was 
not  pleaded  of  an  ordinance  of  the  city  of 
Dallas  requiring  "the  conductor  of  each  car 
to  keep  a  vigilant  watch  for  all  vehicles  and 
persons  on  foot,  especially  children,  either  on 
the  track  or  moving  towards  it,  and,  on  the 
first  appearance  of  danger  to  such  persons 
or  vehicles,  to  stop  the  car  in  the  shortest 
possible  time,"  when  the  undisputed  facts  in 
this  case  are  considered  in  connection  with 
the  well-settled  principles  of  law  applicable 
to  them,  furnishes  no  ground  for  a  reversal 
of  the  Judgment;  nor  does  that  part  of  the 
charge  which  is  substantially  In  the  language 
of  the  ordinance.  It  is  shown  from  the  tes- 
timony of  the  motorman  himself  that  he  did 
keep  the  vigilant  watch,  and  that  he  saw  the 
ladies  in  the  buggy  from  the  time  his  car 
turned  into  Elm  street  until  the  collision  oc- 
curred; and  .that  he  also  saw  the  wagon  pass 
his  car,  get  in  the  way  of  and  stop  the  buggy 
on  the  street  car  track.  If  the  negligence 
charged  had  been  the  failure  of  the  motor- 
man  to  use  ordinary  care  In  discovering  per- 
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sons  on  or  near  the  track,  and  the  erldence 
had  made  It  a  controverted  issne  of  fiict.  It 
might,  with  some  degree  of  plausibility,  be 
contended  that  the  admission  of  the  ordi- 
nance, and  giving  substantially  its  language 
In  charge  to  the  jury,  were  prejudicial  errors. 
But,  as  no  such  Issue  was  made,  and  the  un- 
disputed evidence  shows  the  motorman  exer- 
cised the  diligence  of  discovery  required  by 
the  ordinance,  the  admission  of  the  testimo- 
ny and  giving  the  charge  could  not  If  error, 
have  possibly  prejudiced  the  appellant. 

The  grounds  upon  which  appellant's  lia- 
bility rests  are  the  negligence  of  the  motor- 
man  In  permitting  his  car  to  run  of  Its  own 
momentum  down  a  street  thronged  with  peo- 
ple and  vehicles  without  having  it  under  his 
control,  and  his  failure  to  exercise  any  dili- 
gence at  all  to  stop  or  check  the  speed  of  the 
car  when  he  discovered  the  Imminent  peril 
of  the  ladles.  These  grounds  of  negligence 
are  so  clearly  and  conclusively  established 
and  shown  by  the  evidence  to  be  the  proxi- 
mate cause  of  the  Injury  that  we  can  hardly 
conceive  of  an  error  that  would  Justify  us 
In  reversing  the  Judgment 

There  is  no  question  about  the  fact  that 
the  motorman  discovered  the  peril  of  appel- 
lee's wife  in  time  to  have  avoided  the  colli- 
sion had  he  exercised  the  degree  of  care  re- 
quired under  the  circumstances.  In  view  of 
this  fact,  the  paragraphs  of  the  court's  char- 
ges complained  of  in  the  third  and  fourth  as- 
signments of  error.  If  subject  to  the  objec- 
tions urged  against  them,  could  not  have 
been  prejudicial  to  the  appellant  But  it 
seems  to  us  the  charge  correctly  announces 
the  law  applicable  to  the  case  made  by  the 
pleadings  and  evidence.  San  Antonio  Trac- 
tion Co.  V.  Upson,  71  S.  W.  565,  6  Tex.  Ct 
Rep.  447,  and  authorities  cited. 

If  there  were  any  error  In  the  admission 
of  the  testimony  complained  of  by  the  flftli 
and  sixth  assignments  of  error.  It  was  cured 
by  the  court's  Instructing  the  jury  "that  in 
determining  the  question  whether  or  not  de- 
fendant's motorman  was  guilty  of  negligence 
In  this  case  you  are  not  to  consider  for  any 
purpose  any  of  the  evidence  detailed  before 
yon  which  relates  to  other  accidents  with 
which  he  was  connected,  but  you  will  look 
alone  to  the  facts  and  circumstances  detailed 
that  were  connected  with  the  occasion  of  the 
accident"  Railway  y.  Duelin,  86  Tex.  4S0, 
25  S.  W.  406. 

There  is  no  error  requiring  a  reversal  of 
the  judgment  and  it  is  affirmed. 


COUCH  &  GILLILAND  v.  HOME  PBO- 

TECTION  FIRE  INS.  CO.* 

(Court  of  CItII  Appeals  of  Texas.    March  28, 

1903.) 

INSVRANCB-WARRANTT-ATTACHaD  8TIPUIiA> 
TIONS-FORFBITURE— WAIVER. 

1.  Where  a  slip  attached  to  an  insarance  pol- 
icy contained  a  description  of  the  proper^,  a 
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I  stipulation  that  the  insurance  was  subject  to 
the  "following  conditions"  as  warranties,  then 
a  three-fourths  loss  clause,  an  iron-safe  clause, 
and  a  statement  that  it  was  made  a  part  of 
the  policy,  and  the  policy  contained  the  provi- 
sion that  it  was  subject  to  the  provisions, 
agreements,  or  conditions  "added"  thereto,  and, 
in  referring  to  a  mortgagee's  interest,  provided 
that  the  conditions  of  the  policy  should  apply 
to  such  interest  as  should  be  "appended"  to 
it  the  iron-safe  clause  was  made  a  part  of  the 
policy,  and  was  a  binding  warranty  on  the  in- 
sured. 

2.  Where,  in  an  action  to  recover  ou  an  in- 
surance policy,  it  was  shown  that,  though  the 
company  8  adjuster  and  local  agents  .  were  in- 
formed by  platntifFs  that  they  had  not  complied 
with  an  iron-safe  clause,  neither  of  them  de- 
clared a  forfeiture  of  the  policy;  that  the  ad- 
juster afterwards  required  one  of  plaintiffs  to 
make  a  statement  of  the  loss  under  oath,  and 
stated  that  the  company  would  settle  for  Qie 
loss:  and  that  plaintifTs  had  no  notice  of  any 
limitation  on  the  adjuster's  anthority— it  was 
a  qnestion  for  the  jury  whether  defendant  had 
waived  the  forfeiture  of  the  policy. 

Appeal  from  Oiayson  County  Court;  J.  D. 
Woods,  Judge. 

Action  by  Conch  &  Oilliland  against  the 
Home  Protection  Fire  Insurance  Company. 
Judgment  for  defendant,  and  plaintiffs  ap- 
peal.   Reversed. 

F.  B.  Dlllard,  for  appellants.  A.  L.  Beaty. 
for  appellee. 


BOOKHOUT,  J.  This  suit  was  Instituted 
by  the  Arm  of  Couch  &  Gilliland  against  the 
appellee,  as  defendant,  to  recover  the  amount 
of  an  Insurance  policy.  A  trial  was  had,  and 
a  verdict  returned  for  defendant  by  instruc- 
tion of  the  court.    Plaintiffs  appealed. 

1.  The  first  assignment  complains  of  the 
mllng  of  the  court  on  the  exception  of  the 
plaintlffB  to  that  part  of  the  answer  setting 
up  the  iron-safe  clause  of  the  policy.  It  is  in- 
sisted that  the  Iron-safe  clause,  which  was  on 
a  slip  of  paper  attached  to  said  policy.  Is  not 
a  warranty  by  plaintiffs,  but  is  only  a  repre- 
sentation by  them;  and  there  Is  no  plea  that 
said  representation  was  fraudulent,  or  made 
to  deceive,  or  that  defendant  was  misled,  de- 
ceived, or  Injured  thereby.  The  original  pol- 
icy, by  order  of  the  court  Is  sent  up  for  our 
inspection.  There  is  atiached  to  the  face  of 
the  policy,  at  the  top  of  the  space  intended 
for  description  of  the  property  Insured,  a  slip 
of  paper  headed,  "Mercantile  Building  and 
Stock  Form."  Then  follows  a  description  of 
the  property  insured.  This  description  is 
followed  by  a  statement  reading:  "This  In- 
surance is  effective  subject  to  the  following 
conditions,  which  are  hereby  made  warranties 
by  the  assured,  and  are  accepted  as  parts  of 
this  contract."  Then  follows  the  three-fourths 
loss  clause,  after  which  follows  the  iron- 
safe  clause.  At  the  end  of  the  slip  the  fol- 
lowing appears:  "Attached  to  and  made  a 
part  of  Policy  No.  1,244  of  the  Home  Protec- 
tion Fire  Insurance  Company  of  San  Antonio, 
Texas.  R.  M.  McBride,  Secretary."  The  pol- 
icy Is  numbered  1,244.  Near  the  end  of  the 
policy,  and  In  the  last  clause  thereof,  appears 
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and  accept ea  subject  to  tne  loregomg  stipu- 
latlons  and  conditions,  together  with  such 
other  provisions,  agreements,  or  conditions  as 
may  be  indorsed  hereon  or  added  hereto."  In 
referring  to  any  Interest  which  may  exist  In 
favor  of  a  mortgagee.  It  Is  provided  that  the 
conditions  of  the  policy  shall  apply  "to  snch 
Interest  as  shall  be  written  upon,  attached, 
or  appended  hereto."  It  is  clear  that  the 
slip  or  piece  of  paper  containing  the  descrip- 
tion of  the  property  Insured,  the  three-fourths 
loss  clause,  and  iron-safe  clause  were  added 
to  the  policy,  and,  by  its  express  terms,  be- 
came a  part  thereof.  The  reference  was  suf- 
ficient to  make  said  Iron-safe  clause  a  part 
of  the  policy,  and  the  same  was  a  promissory 
warranty.  The  court  did  not  err  in  overrul- 
ing plaintiffs'  exception  to  that  part  of  the 
answer  setting  up  said  clause  as  a  warranty. 
2.  It  is  contended  that  the  court  erred  in 
Instructing  a  verdict  for  the  defendant,  his 
action  being  grounded  upon  the  fact  that  the 
assured  had  breached  the  Iron-safe  clause  of 
the  policy.  It  Is  insisted  that  there  Is  evi- 
dence tenuing  to  show  that  a  forfeiture  of  the 
policy  by  reason  of  the  assured  not  having 
compiled  with  the  iron-safe  clause  had  been 
waived  by  the  company.  Leftwlch  &  Ruth- 
erford were  the  local  agents  of  the  defend- 
ant nt  Tioga.  When  the  fire  which  destroyed 
appellants'  property  occurred,  they  wired  the 
fact  to  the  company.  The  company  then  sent 
them  blanks  on  which  to  take  proof  of  loss 
and  return  It.  These  agents  were,  at  the 
time  the  proof  of  loss  was  taken,  informed 
by  Olllliand  that  they  had  not  complied  with 
the  iron-safe  clause,  and  that  their  books 
and  Invoices  were  destroyed  by  lae  fire.  The 
sworn  proof  of  loss  was  then  taken,  and  sent 
to  the  company,  and  was  not  returned  or  ob- 
jected to.  No  forfeiture  was  claimed.  After 
this,  on  January  2,  1902,  the  company  wrote 
Leftwlch  &  Rutherford  as  follows:  "On  the 
16th  Inst,  Immediately  after  receiving  notice 
of  the  fire,  we  enclosed  yon  a  blank  proof 
sheet  to  have  Insured  make  a  proof  of  loss  on 
and  return  to  us.  We  have  failed  to  receive 
the  proof  of  loss  up  to  this  date  and  suppose 
that  he  misunderstood  the  matter.  We  here- 
with enclose  another  proof  sheet  Please  ex- 
plain to  him  the  necessity  of  making  proof 
of  loss  on  same,  and  return  to  us  at  once. 
Our  adjuster  met  with  a  painful  accident 
some  few  days  since,  was  thrown  from  his 
^uggy  and  badly  crippled  up.  It  will  be  some 
days  yet  before  he  will  be  able  to  travel; 
however,  we  will  try  and  arrange  to  have  the 
loss  adjusted  within  the  next  few  days. 
Please  tell  Mr.  Diilard  that  the  matter  will 
be  adjusted  as  early  as  possible  and  settled 
In  its  regular  order."  On  receipt  of  this  let- 
ter and  the  blank,  the  local  agents  again  re- 
quired appellants  io  come  to  their  office  to 
make  proof  of  loss,  and  were  again  inform- 
ed that  the  iron-safe  clause  had  not  been  com- 
plied with;    that  their  books  and  Invoices 


tauea  statement  oi  tneir  loss;  out  uiey  were 
required  by  defendant's  agents  to  make  a 
second  proof  of  loss,  which  was  sworn  to^ 
and  mailed  to  the  company.  No  forf^tnre 
was  claimed  at  this  time.  Coudi  &  OlUiUuid 
had  no  notice  of  any  limitation  on  the  ao- 
thorlty  of  Leftwlch  A  Rutherford.  Windsor 
was  the  adjuster  of  defendant,  and  was  sent 
to  Tioga  to  adjust  this  loss.  Conch  &  Qflli- 
land  had  no  notice  of  any  limitation  on 
his  authority.  When  he  reached  Tioga,  he 
sent  for  OillUand  to  come  to  liis  hotel,  and 
was  there  informed  by  Olllliand  that  his 
books  and  Invoices  wore  burned.  He  tben 
took  Olllliand  to  the  home  of  a  notary  pnblic 
at  night,  and  was  informed  in  the  presence 
of  the  officer  that  the  iron-safe  clause  had  not 
been  compiled  with,  but  he  required  GUlUand 
to  submit  to  examination  under  oath,  as  pro- 
vided by  the  poli*^.  The  adjuster  did  not  de- 
clare the  policy  forfeited,  and  did  not  refuse  to 
settle  it,  but  stated  that  he  could  not  arrive  at 
the  amount,  as  the  boolcs  were  bnmed,  but 
that  the  company  would  settle  it  While  at 
Tioga  this  adjuster,  in  conversation  with  the 
local  agent  of  defendant,  Mr.  Leftwlch,  based 
his  refusal  to  pay  the  policy  on  the  ground 
that  It  bad  been  transferred  to  wholesale 
merchants.  It  may  be  stated  generally,  that 
if,  in  any  negotiation  or  transaction  with  tiie 
assured  after  knowledge  of  the  forfeitnre,  the 
company  recognizes  the  continued  validity  of 
the  policy,  or  does  acts  based  thereon,  or  re- 
quires the  assured  by  virtue  thereof  to  do 
some  act  or  incur  some  trouble  or  expense, 
the  forfeiture  Is,  as  a  matter  of  law,  'waived. 
Georgia  Home  Ins.  C!o.  v.  Moriarty  (Tex.  car. 
App.)  37  S.  W.  628.  See,  also,  Roberts,  WU- 
lls  ft  Taylor  Co.  v.  Sun  Mut  Ins.  Co.  (Tex. 
Civ.  App.)  48  8.  W.  559.  This  court  held  that 
a  forfeiture  for  failure  to  comply  with  the 
iron-safe  clause  was  waived  if  the  company, 
with  knowledge  of  the  breach  of  the  condi- 
tion, required  the  insured  to  be  examined  un- 
der oath  with  reference  to  the  loss  pnrsnant 
to  the  terms  of  the  policy.  (Georgia  Home 
Ins.  Co.  V,  O'Neal,  38  S.  W.  62.  If  the  ad- 
juster, with  knowledge  of  a  forfeiture  of  the 
policy  by  reason  of  Conch  &  GUUland  havitig 
failed  to  comply  with  the  iron-safe  clause, 
did  not  rely  thereon,  but,  with  knowledge  of 
the  breach  of  such  clause,  induced  the  assur- 
ed, or  either  of  them,  to  go  before  a  notary 
public,  and  make  oatli  as  to  the  amount  of 
goods  they  had  on  hand  at  the  time  of  the 
fire,  and  did  not  claim  a  forfeitnre,  but  stat- 
ed the  company  would  settle  the  loss,  then  tlie 
Jury  would  be  Justified  in  finding  a  waiver 
of  such  forfeiture.  The  company  was  bonod 
by  the  acts  of  its  adjuster.  Slsk  v.  Ina.  Co. 
{Uo.  App.)  69  S.  W.  687.  The  evidence  was 
sufficient  to  raise  the  issue,  and  the  trial 
.court  erred  in  instructing  a  verdict  for  de- 
fendant 

The  Judgment  is  reversed,  and  the  eanse  re- 
manded. 


Digitized  by 


Google 


HARDY  «t  al.  T.  ABBOTT  et  al. 

(Court   of   Civil  Appeals   of   Texas.    April    6, 

1803.) 

RBCBIVIiR— PROPRIETY  OF  APPOINTMBNT— OII> 
FIELD— RBOULATIONS  TO  PREVENT  PIRB— 
SUIT  TO  ENFORCE— RBCBIVBRSHIP  TO  COL- 
LECT OIL. 

1.  In  a  suit  to  compel  by  injunction  the  en- 
forcement of  regulations  to  prevent  fire  agreed 
on  by  owners  of  a  petroleum  field,  one  of  which 
required  owners  of  land  abutting  on  drains  for 
waste  oil  to  keep  them  open,  the  court  cannot, 
on  petition  of  mtervening  owners,  appoint  a 
receiver  to  collect  oil  which  may  be  wasted, 
and  sell  it  for  the  benefit  of  those  interested, 
or  to  improve  the  field  and  lessen  danger  from 
lire;  the  purposes  of  the  receivership  not  being 
germane  to  those  of  the  principal  suit. 

Appeal  from  District  Court,  Jefferson  Coun- 
ty:  W.  H.  Pope,  Judge. 

Suit  by  Qeorge  W.  ckrroll  against  the  J.  M. 
Ouffey  Petroleum  Company  and  others,  in 
which  J.  M.  Abbott  and  others  intervene, 
praying  a  receivership.  From  an  order  ap- 
pointing a  receiver,  G.  W.  Hardy  and  otliera 
appeal    Reversed. 

W.  L.  Douglass  and  Hardy  &  Hardy,  for 
appellants.  Jackson,  Higtatower  &  Lipscomb, 
for  appellees. 

GARRETT,  0.  J.  This  is  an  appeal  from 
an  interlocutory  order  of  the  Judge  of  the 
Fifty-Elgbth  Judicial  District  appointing  a 
receiver.  On  September  28,  1901,  George  W. 
CaiToll  filed  a  petition  in  the  district  court  for 
the  Fifty-Eighth  Judicial  District  against  the 
J.  M.  Guffey  Petroleum  Company  and  many 
others,  resident  citizens  of  Jefferson  county, 
"engaged  in  the  business  of  producing  petro- 
leum in  said  county,"  showing  that  there  was 
situated  in  Jefferson  county,  on  Spindle  Top 
Heights,  a  parcel  of  about  200  acres  of  land, 
underlying  which,  at  about  the  depth  of  1,000 
feet,  there  was  a  great  volume  of  inflammable 
oil  and  gas,  easily  ignited  when  exposed  by 
the  dropping  of  a  match  or  lighted  cigarette 
or  cigar,  or  ashes  from  a  pipe,  or  coming  in 
contact  with  steam  pipes,  or  cook  stoves,  boil- 
er furnaces,  or  fire  of  any  kind;  that.  In 
drilling  for  the  oil,  both  oil  and  gas  escape 
in  great  quantities,  the  gas  filling  the  air  at 
times  for  many  thousand  cubic  yards  around, 
and  the  oil,  by  force  of  natural  pressure  ex- 
erted upon  it,  rises  tlurough  the  opening  made 
by  the  drilling  of  wells  in  great  quantity,  to 
the  height  of  from  75  to  200  feet  above  the 
surface  of  the  earth,  pouring  upon  the  ground 
a  flood  of  inflammable  matter  at  the  rate  of 
from  30,000  to  80,000  barrels  a  day.  The 
land  is  in  part  flat,  and  badly  drained.  Many 
wells  had  already  been  drilled,  and  the  ground 
upon  which  the  defendants  were  operating 
and  that  owned  by  plaintiff  was  saturated  with 
oil,  and  covered  with  numerous  pools  of  oil, 
rendering  danger  by  fire  imminent.  It  was 
averred  that  a  committee  of  15,  the  names  of 
whom  were  set  out,  had  been  appointed  by  the 
100  or  more  owners  of  said  land,  and  that  at  a 
meeting  of  said  owners  said  committee  bad 


lurce  rules  lor  lue  proiecuuu  oi  soiu  uii  uetu 
against  flre;  that  said  committee  had  appoint- 
ed and  employed  George  A.  Hill  as  inspector 
to  act  peaceably  in  the  enforcement  of  such 
rules  by  protest  against  their  infraction.  The 
petition  then  set  out  a  number  of  rules  which 
had  been  made  by  said  committee,  which 
plaintiff  averred  were  reasonable,  and  such  as 
were  suggested  by  practical  oilmen  operating 
in  the  fleld,  who  were  themselves  wiiUngly 
governed  by  them.  One  of  said  rules  requires 
that  "all  landowners  whose  property  abuts 
on  the  ditches  cut  for  drainage  of  waste  oil 
shall  take  the  utmost  precaution  to  keep  the 
same  open  and  tmobstructed."  Plaintiff  set 
out  the  description  of  the  land  owned  by  him, 
and  averred  that  it  would  l)e  destroyed  as  an 
oil  deld  in  the  event  of  a  general  conflagration 
in  said  fleld.  It  was  alleged  that  the  defend- 
ants were  severally  owners  or  lessees  of  the 
fleld  so  far  as  developed,  and  had  drilled  and 
completed  producing  wells,  and  were  about  to 
drill  such  wells  in  said  fleld,  and  near  the  land 
owned  by  plaintiff,  and  that  said  defendants 
bad  at  divers  times  violated  and  were  violat- 
ing the  rules  formed  for  the  protection  of  the 
fleld,  and  plaintiff  feared  they  would  further 
disregard  them.  It  was  averred  that  the  dan- 
ger from  flre  was  absolutely  beyond  estimate, 
and  that  it  threatened  both  plaintiff  and  the 
public,  and  the  damage  therefrom  would  be 
irreparable  in  its  nature.  A  writ  of  injunc- 
tion was  asked  for,  restraining  the  defen^nts, 
their  agents  and  employes,  from  violating  said 
rules,  and  requesting  the  appointment  of  the 
Inspector  as  a  special  bailiff  for  the  enforce- 
ment of  such  order,  and  to  report  infractions 
thereof  to  the  court.  A  writ  of  injunction  was 
granted  as  prayed  for,  conditioned  on  the 
execution  by  the  plaintiff  of  a  bond  in  the  sum 
of  $500.  The  writ  was  issued,  and  service 
thereof  was  accepted  by  a  number  of  the  de- 
fendants. George  A.  Hill,  chairman  of  the 
safety  committee,  was  appointed  inspector. 
First  and  second  amendments  of  the  petition 
were  afterwards  filed,  and  modifications  of 
the  injunction  were  made  by  the  court,  and 
the  cause  was  retained  on  the  docket  for  the 
purpose  of  enforcing  the  observance  of  the 
rules  adopted  by  the  owners  of  wells  in  the 
oil  field  as  above  set  out,  and  various  orders 
of  the  court  were  made  for  that  purpose  until 
January  17,  1903,  when  the  plaintiff  filed  a 
motion  In  the  cause,  stating  that  he  did  not 
desire  to  prosecute  the  suit  any  longer,  and 
asked  the  coiurt  to  discontinue  the  same  and 
dismiss  it  at  his  cost.  On  January  27,  1903, 
before  any  action  was  taken  by  the  court  on 
said  motion,  one  Marion  A.  Fell  filed  a  plea 
of  Intervention  In  the  cause,  adopting  the  al- 
legations of  the  plaintiff's  petitions,  and  mak- 
ing other  amendments  to  show  the  necessity 
thereof,  and  prayed  that  the  hij  unction  be  con- 
tinued in  force,  and  that  the  streets  in  the  oil 
fleld  be  opened  and  repaired,  and  for  general 
and  special  relief.  This  petition  of  interven- 
tion purported  to  be  by  the  Empire,  etc,  Oom- 
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to,  except  by  the  Bald  Fell.  On  January  28^ 
1903,  the  court  entered  an  order  in  which  the 
intervention  of  "certain  parties"  (not  naming 
them)  was  recognized,  and  dismissed  the  cause 
as  to  the  said  George  W.  Oarroll,  without  prej- 
udice to  "the  rights  ol  the  several  interveners 
to  prosecute  the  same  in  their  own  behalf." 
No  bond  was  executed  by  the  said  Fell,  nor 
Is  there  any  recognition  of  the  intervention, 
except  in  the  order  permitting  Carroll  to  take 
a  nonsuit,  as  above  set  out.  On  the  27th  day 
of  January,  1903,  the  court  ordered  George  A. 
Hill  to  make  a  report  of  the  sales  of  the  waste 
oil  taken  from  Spindle  Top  by  virtue  of  his 
position  as  chairman  of  the  safety  committee, 
and  thereafter  the  court  removed  the  said  Hill 
from  the  office  of  chairman  and  Inspector,  as 
he  was  called,  and  appointed  J.  Malley  East- 
ham  in  his  stead;  the  following  recitals  being 
contained  In  the  order:  "What  is  known  as 
'Spindle  Top  Oil  Field'  is  hereby  placed  under 
his  control.  In  so  far  as  the  protection  of  said 
oil  field  is  concerned,  from  fire,  waste,  or  any 
character  of  loss  or  destruction,  and  the  said 
Eastham  will  proceed  forthwith  to  collect  the 
waste  oil  in  said  field,  by  establishing  and 
maintaining  ditches,  drains,  and  reservoirs, 
with  pools  and  tanks  to  store  said  oil,  and  all 
persons  are  enjoined  from  taking  the  waste 
oil  from  said  field,  and  the  said  Eastham  is 
empowered  to  store  said  oil,  and  sell  same 
under  order  of  this  court;  proceeds  of  sale 
to  be  expended,  under  the  direction  of  the 
court,  for  the  purpose  of  defraying  expenses 
incurred  In  the  protection  of  said  oil  field." 
On  February  7,  1903,  the  appellees  J.  M.  Ab- 
bott and  Ben  Andrews,  who  previously  had 
sot  been  parties  to  the  suit,  filed  in  said  cause 
a  petition  complaining  of  the  appellants,  and 
alleging  that  the  oil  wasted  from  the  wells, 
pipe  lines,  and  tanks  in  this  oil  field  had  be- 
come very  valuable;  that  they  were  the  own- 
ers of  oil  on  said  field,  and  had  an  interest 
in  said  waste  oil;  tliat  the  waste  oil  of  the 
various  well  owners  on  the  field  became  com- 
mingled—and prayed  for  and  obtained  an 
order  restraining  the  owners  from  allowing 
waste  oil  to  accumulate  on  their  premises,  and 
placing  all  the  waste  oil  on  said  Spindle  Top 
Field  In  the  hands  of  a  receiver,  and  appoint- 
ing J.  Malley  Eastham  as  such  receiver,  au- 
fborizing  him  to  collect  and  bold  all  of  the 
waste  oil  on  said  field.  A'  motion  had  been 
made  by  John  Woolrldge  for  leave  to  be  per- 
mitted to  take  oil  from  a  certain  part  of  said 
oil  field,  and  this  had  been  granted  by  the 
court.  After  granting  said  order  Ust  named, 
the  court  had  entered  a  rule  to  show  cause 
why  same  should  not  be  vacated,  and  this  rule 
was  pending  and  still  undisposed  of  when  the 
order  appointing  a  receiver  herein  was  made; 
the  last  being  the  order  complained  of  by  ap- 
pellants, which  placed  all  of  the  waste  oU  on 
the  entire  field  in  the  custody  of  a  receiver 


wells,  excepted  to  the  petition  of  intervention, 
and  to  the  appointment  of  a  receiver,  becaose 
the  original  suit  did  not  involve  the  title  to 
the  waste  oil,  or  any  kind  of  property,  and 
new  parties  and  new  issues  could  not  be  in- 
jected In  the  case  by  the  interveners. 

The  suit  was  brought,  plainly,  as  a  suit  for 
the  abatement  of  a  nuisance,  and  It  is  Teiy 
questionable  whether  the  court  bad  any  Ju- 
risdiction to  extend  the  relief  prayed  for;  but, 
conceding  that  it  bad,  the  appellees,  as  the 
owners  of  waste  oil  in  the  field,  intervened 
for  the  purpose  of  recovering  a  share  of  the 
oil  that  would  become  waste  oil,  and  asked 
that  a  receiver  be  appointed,  not  for  the  pur- 
poae  of  taking  charge  of  oil  that  had  already 
escaped  from  tlie  wells  of  the  owners,  but 
to  take  charge  of  such  as  might  thereafter  ac- 
cumulate. .  It  Is  true  that  the  appellees  alleged 
that  the  waste  oil  lying  In  the  field  amounted 
to  probably  3,000  barrels,  of  the  value  of 
$1,600;  but  the  purpose  of  the  intervention 
was  to  appoint  a  receiver  to  collect  tbe  oil  that 
might  thereafter  escape,  for  tbe  purpose  of 
sale  and  distribution  among  those  interested 
therein  as  their  interest  might  thereafter  be 
made  to  appear,  "or  disposed  of,  by  the  con- 
sent of  all  parties,  in  improving  the  condition 
of  said  roads  and  driveways,  and  In  lessening 
the  dangers  from  fire  to  property  In  said  oil 
field."  Tbe  obvioas  purpose  of  the  interven- 
tion was  to  open  up  and  maintain  a  receiver- 
ship, to  last  for  an  indefinite  time.  In  aid  of  a 
suit  that  does  not  seek  or  pray  for  any  final 
relief.  It  la  not  shown  by  the  petition  tliat 
tbe  owners  of  tbe  wells  cannot,  in  obedience 
to  the  injunction,  so  ditch  their  premises,  and 
drain  from  the  field  the  oil  escaping  from 
them,  as  to  make  it  unnecessary  to  maintain  a 
receivership  for  that  purpose.  If  tlie  Jurisdic- 
tion of  the  district  court  is  doubtful  in  the 
suit  to  maintain  a  set  of  police  rules  by  In- 
junction, it  would  seem  of  much  more  doubt- 
ful Jurisdiction  for  it  to  reach  out  Its  arm. 
and,  with  a  receivership,  grasp  proi>erty  to 
defray  the  expenses  of  enforcing  such  rules, 
although  the  property  seized  might  be  de- 
nominated waste  and  derelict  property.  No 
proper  ground  for  intervention  is  shown.  The 
question  of  title  and  ownership  of  waste  oil 
cannot  be  brought  into  the  suit.  Tbe  law  for- 
nlsbes  an  adequate  remedy  to  the  appellees 
to  determine  their  right  of  ownership.  Stan- 
sell  V.  FlemUig,  81  Tex.  297.  16  S.  W.  1033: 
Whitman  v.  Willis,  51  Tex.  424;  Bnrditt  v. 
Glasscock,  26  Tex.  Supp.  48;  Paachal  v. 
Dangerfleld,  87  Tex.  275,  299;  Townes  on 
Pleadings,  206-9.  If  the  court  baa  Improp- 
erly taken  into  custody  any  property,  It  should 
rather  release  its  grasp  on  it,  than  adopt  the 
extreme  measure  of  appointing  a  receiver. 
We  think  the  court  erred  in  such  action,  and 
its  order  is  reversed  and  set  aside. 

Reversed  and  set  aside. 
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(Court  of  Civil  Appeals  of  Texas.    March  17, 
1903.) 

RAILHOADS— LICBNBBB     AT     DBPOT— ASSAVIiT 
BT  RAILROAD  POLICEMAN— LIABIL- 
ITY OF  COMPANY. 

1.  Eridenco  in  aa  action  by  a  licensee  at  a 
railroad  depot  for  an  assault  by  a  railroad 
policeman  examined,  and  held  to  sustain  find- 
ings that  the  policeman  was  acting  as  agent  of 
the  company,  and  not  in  his  capacity  aa  a 
public  officer,  nor  as  a  party  to  a  private  brawl. 

2.  In  an  action  by  a  licensee  at  a  railroad 
depot  for  an  assault  committed  by  a  railway 
policeman,  it  was  stipulated  that  the  p(dice- 
man  had  been  appointed  by  the  city,  at  the 
company's  request,  to  be  stationed  at  the  depot, 
and  was  "acting  under  said  appointment"  at 
the  time  of  the  assault,  and  that  the  company,' 
and  not  the  city,  paid  for  the  policeman's  Berv>- 
ices.  The  policeman  testified  that  he  was  not 
acting  as  policeman  in  making  the  assault, 
which  was  the  chief  issue  of  fact  on  the  trial. 
Held,  that  the  stipulation  was  merely  intended 
to  avoid  the  necessity  of  proving  the  police- 
man's commission,  and  that  It  was  still  in  force, 
and  did  not  constitute  proof  on  the  above  issue 
of  fact. 

3.  The  fact  that  a  railroad  employ^  assault- 
ing a  licensee  at  a  depot  lost  his  temper,  and 
used  an  nnreasooable  amount  of  force,  though 
without  provocation  from  the  person  assaulted, 
would  not  acquit  the  company  of  liability. 

Appeal  from  District  Conrt,  Jefferson  Coun- 
ty; J.  D.  Martin,  Judge. 

Action  by  Frank  C.  Taylor  against  the  Tex- 
as &  New  Orleans  Railroad  Company.  Judg- 
ment for  plahitlff,  and  defendant  appeals. 
AfDrmed. 

'  Baker,  Botts,  Baker  &  Lovett  and  Watts, 
Chester  &  Ellison,  for  appellant.  Greer  & 
Minor  and  Oswald  S.  Parker,  for  appellee. 

OIIiL,  J.  By  this  suit  the  appellee  sought 
to  recover  of  appellant  damages  for  personal 
injuries  alleged  to  have  been  sustained  by 
blm  by  reason  of  an  assault  upon  his  person 
committed  by  one  of  the  employes  of  appel- 
lant in  the  line  of  his  duties  as  such  em- 
ployfi.  A  trial  by  the  court  without  a  Jury 
resulted  In  a  Judgment  for  appellee  for  $1,- 
OCX),  from  which  the  railway  company  prose- 
cutes this  appeal. 

Tbe  pleadings  present  the  issues  hereinafter 
discussed,  and  it  is  unnecessary  to  state  them 
at  length.  On  the  occasion  in  question, 
Frank  C.  Taylor,  the  plaintiff,  went  to  the 
passenger  deimt  of  appellant,  at  Beaumont, 
Tex.,  to  aid  his  friend  Williams  in  putting 
tbe  latter'B  aged  father  as  a  passenger  upon 
the  train  of  appellant.  When  they  arrived 
at  the  depot,  one  Slsk,  tbe  state  convict  agent, 
-was  in  the  waiting  room  with  a  lot  of  con- 
victs, and  refused  Taylor  admittance.  Ap- 
peal was  made  to  Reed  Tevis,  upon  whose 
order  be  was  admitted  to  the  waiting  room. 
In  a  few  minutes  Taylor  and  his  friends 
came  out,  and  were  standing  upon  tbe  plat- 
form, when  Tevis  ordered  plaintiff  and  Wil- 
liams to  get  off  tbe  platform,  saying,  "7ou 

•Rebearlns  dented,  and  writ  of  error  denied  by 
Supreme  Court 


plaintiff  on  the  head  with  his  club.  Plaintiff 
stumbled  and  fell,  and,  as  a  result  of  tbe 
stroke  and  tbe  fall,  he  sustained  injuries  In 
the  amount  of  tbe  verdict  About  nine 
months  prior  to  the  Injury,  the  city  authori- 
ties of  Beaumont  had,  at  the  special  Instance 
and  request  of  appellant,  commissioned  Tevis 
as  a  policeman,  and  stationed  bim  at  appel- 
lant's depot.  Appellant  paid  the  salary  of 
Tevis,  and  tbe  city  paid  him  nothing.  He 
was  In  the  employ  of  appellant,  and  was  sub- 
ject to  the  orders  of  appdlant's  local  agent, 
Putman,  from  whom  be  received  orders,  and 
to  whom  he  reported.  He  had  been  ordered 
by  Putman  to  keep  idlers  and  persons  with- 
out tickets  away  from  the  depot.  Tevis  him- 
self testified  that  he  was  not  acting  as  po- 
liceman in  what  he  did  to  plaintiff,  as  the 
latter  had  done  nothing  for  which  to  be  ar- 
rested. He  (Tevis)  bad  strict  orders  to  keep 
everybody  away  from  there  who  did  not  have 
tickets.  Tevis,  In  his  account  of  the  occur- 
rence, uses  this  language:  "It  was  not  so 
much  on  account  of  my  orders  that  I  hit 
bim,  as  that  he  sassed  me.  He  had  said  to 
me,  1  do  not  give  a  God  damn  for  any  white 
man.'"  As  to  whether  the, plaintiff  and  his 
friend  Williams  were  rude  and  noisy,  and 
used  profane  language,  as  stated  by  Tevis. 
the  evidence  is  conflicting,  but  is  ample  to 
sustain  the  finding  of  the  trial  court  that 
plaintiff  did  nothing  calculated  to  provoke 
Tevis  to  commit  the  assault. 

Appellant,  by  tbe  first  assignment,  insists 
that  the  Judgment  should  be  reversed  because 
Tevis  was  a  policeman,  and  appellant  could 
not,  therefore,  be  liable  for  his  acts  as  such. 
The  proposition,  as  a  whole,  may  be  conced- 
ed to  be  sound,  but  its  application  here  de- 
pends upon  the  presence  ot  a  fact  which  in 
tbe  assignment  is  assumed  to  exist,  but  which 
was  an  issue  of  fact  at  the  trial,  and  decided 
against    appellant   by    the    trial   Judge.    We 
speak  of  the  Issue  as  to  whether  Tevis  wa 
acting  as  policeman  In  doing  the  acts  cor 
plained  of.    Tevis  admits  ttiat  he   was  r 
trying  to  arrest  plaintiff,  and  his  stron< 
statement  in  behalf  of  appellant  is  tha 
did  not  strike  plahitlff  so  much  on  ac 
of  Putman's  orders,  as  because  plaintiff 
ed"  him.    The  fact  that  Tevis  was  ar 
policeman  of  the  city  of  Beaumont 
inconsistent  with  bis  employment  b^ 
ant,  and  tbe  undisputed  facts  sbov 
was  acting  in  both  capacities.    Hi 
sion  as  a  peace  officer  empowered 
rest  for  offenses  committed  in  t 
but  the  duty  which  more  tnq 
was  to  obey  the  orders  of  Putr 
behalf  of  tbe  company.    The  o 
which  the  trial  court  determi' 
this  court  must  determine,  ' 
assigned,  was  whether  the 
committed  while  acting  in 
duties  to  the  company.    P' 
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Appeal  from  District  Court,  Leon  County; 
J.  M.  Smither,  Judge. 

Action  by  Oscar  Keeton  against  Houston 
Davison,  in  wliicli  Mary  Davison  intervenes. 
Judgment  for  plaintiff,  and  the  intervener  ap- 
peals.   Affirmed. 

S.  W.  Dean,  for  appellee. 

PLEASANTS,  J.  This  is  an  action  of  tres- 
pass to  try  title  to  a  tract  of  108  acres  of  land 
in  Leon  county,  brouglit  by  appellee  against 
Houston  Davison.  Appellant,  -who  is  the  wife 
of  Houston  Davison,  intervened  in  the  suit, 
and  claimed  the  land  as  her  homestead.  The 
trial  in  the  court  below  resulted  in  a  Judg- 
ment In  favor  of  plaintiff  against  the  defend- 
ant and  intervener  for  the  tltie  and  possession 
of  the  land.  From  this  Judgment  the  interven- 
er perfected  an  appeal  to  this  court,  but  has 
filed  no  brief.  Appellee  has  filed  briefs,  and 
asks  an  afilrmance  of  the  Judgment.  The 
failure  of  appellant  to  file  briefs  must  be  treat- 
ed as  an  abandonment  of  her  appeal,  and  It 
would  be  dismissed  but  for  the  fact  that  ait- 
pellee  asks  an  affirmance.  The  subject-mat- 
ter of  the  suit  was  within  the  Jurisdiction  of 
the  court,  and  the  Judgment  is  in  response  to 
plaintiff's  petition.  In  the  absence  of  a  brief 
by  appellant  pointing  out  the  errors  relied  ui>- 
on  for  a  reversal,  we  could  only  refuse  to  af- 
firm the  Judgment  because  of  fundamental 
error,  and,  there  being  no  such  error  appar- 
ent upon  the  record,  the  Judgment  of  the  court 
below  will  be  affirmed. 

Affbrmed. 


HAHN  V.  P.  J.  WILLIS  &  BRO.  et  aL* 

(Court  of  Civil  Appeals  of  Texas.    March  19, 
1903.) 

BQDITT— INJUNCTION  —  LBQAIi   REMEDY  —  RE- 
STRAININa  SALE  OP  LAND— TRES- 
PASS TO  TRY  TITLE. 

1.  Injunction  will  not  lie  to  restrain  the  sale 
of  land  where  there  is  an  adequate  legal  rem- 
edy to  protect  the  title. 

2.  All  Injunction,  iii  favor  of  an  administra- 
tor, to  restrain  the  sale  on  execation  of  the  in- 
terest of  certain  heirs  in  land  belonging  to  an 
estate  in  course  of  administration,  on  the 
ground  that  such  sale  would  cast  a  cloud  on 
the  title  to  such  land,  and  prevent  its  selling 
for  its  value  at  an  administrator's  sale,  will 
not  lie,  as  a  purchaser  at  the  ezecntion  sale 
would  take  title  subject  to  administration,  and 
trespass  to  try  title  would  be  an  adeauate  legal 
remedy  for  the  purchaser  at  the  admmistrator's 
sale. 

Appeal  from  District  Court,  Colorado  Coun- 
ty;  Munford  Kennon,  Judge. 

Suit  by  P.  Hahn,  administrator,  etc, 
against  P.  .7.  Willis  &  Bro.,  and  another. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

*ReliearinB  denied,   and  writ  of  error  denied  Dy 
Supreme  Court, 
f  1.  See  Bxeeutton,  VOL  U,  Cent  Dig.  Ii  4»S,  608,  EU. 


«HAa«i«        **\«^»a*p  w   uAwmsy    a.^#&    «*yy^»»«^*>»o» 

OARHBTT,  O.  J.  The  appellant  broaght 
this  suit  in  the  district  court  of  Colorado 
county  against  the  appellees,  P.  J.  WllUs  & 
Bro.  and  the  sheriff  of  the  county,  to  enjoin 
the  sheriff  from  selling  on  execution  against 
them  the  interest  of  C.  Eiahn  and  P.  Hahn 
as  heirs  In  a  tract  of  land  belonging  to  the 
estate  of  Elizabetii  Hahn,  deceased,  of  which 
the  appellant  was  administrator.  It  waa  al- 
leged that  appellant  claimed  and  hdd  the 
land  as  a  part  of  the  assets  of  said  estate, 
administration  of  which  was  pending  in  the- 
county  court  of  Colorado  county;  that  the  es- 
tate was  probably  insolvent;  and  that  a  sale 
of  the  land  under  the  execution  would  cast 
a  cloud  upon  the  title,  and  prevent  Its  selling 
for  Its  value  at  administrator's  ssle.  Appel- 
lees demurred  to  the  petition,  and  also  except- 
ed to  the  Jurisdiction  of  the  court  that  the 
county  court  of  Colorado  county  alone  bad 
Jurisdiction  to  enjoin  the  sale.  The  trial 
court  sustained  the  demurrers,  dismissed  tho 
petition,  and  rendered  Judgment  in  favor  ot 
the  appellees. 

The  rule  is  too  well  established  In  this 
state  to  require  discussion  that  Injunction 
will  not  lie  to  restrain  the  sale  of  land  when 
there  is  an  adequate  legal  remedy  to  protect 
the  tiUe.  Purinton  v.  Davis,  66  Tex.  456^  1 
S.  W.  343;  Mann  v.  Wallls,  Landes  &  Co., 
76  Tex.  611,  12  S.  W.  1123;  Chamberlain  v. 
Baker,  67  S.  W.  532,  4  Tex.  Ct  R^.  339. 
The  tiUe  of  the  land,  while  it  descended  and 
vested  In  the  heirs  of  Elizabeth  Hahn  at  her 
death,  did  so  subject  to  administration  for 
the  payment  of  the  debts  of  the  deceased 
Only  the  Interest  of  C.  Hahn  and  P.  Hahn 
as  heirs  was  levied  on,  and  a  purchase  at 
the  sale  would  take  the  title  subject  to  ad- 
ministration. He  would  take  no  better  titie 
than  would  a  purchaser  from  them  at  private 
sale  whose  titie  is  clearly  subject  to  be  de- 
feated by  sale  by  the  administrator.  Tres- 
pass to  try  title  would  be  a  full  and  adequate 
legal  remedy.    The  Judgment  is  affirmed. 

Afflrmod, 


CITY  OF  HOUSTON  v.  ALBEBS. 

(Court  of  Civil  Appeals   of   Texas.    April  9, 

1903.) 

MUNICIPAL  CORPORATIONS  —  POLICBMBN  - 
TERM  OF  OFFIOH  —  EXPIRATION  —  SUBSE- 
QUENT SERVICE— LIABILITY  OF  OITT— SUS- 
PENSION. 

1.  Houston  City  Charter,  $  26,  Sp.  Laws 
1897,  p.  61,  c.  7,  provides  that  the  terms  of 
service  of  all  employes  of  the  police  depart- 
ment of  the  city  shall  continue  during  efficient 
service  and  good  behavior,  and  Const,  art.  16. 
8  SO,  declares  that  the  term  of  all  officers,  not 
fixed  thereby,  shall  not  exceed  two  years.  Btid, 
that  on  the  expiration  of  two  years  from  the 
date  of  a  policeman's  appointment,  in  the  ab- 
sence of  reappointment,  he  ceased  to  be  an 
ofHcer  de  jure,  after  which  the  city  was  only 
liable  for  services  actually  rendered  hy  him 
and  accepted. 
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2.  Where  a  policemnu  was  suspended ,  from 
the  performance  of  his  duties  after  his  term  of 
office  had  expired  bj  limitation,  whether  such 
suspension  was  in  accordance  with  the  city 
charter  was  immaterial. 

Appeal  from  Harris  Cioniity  Court;  ES.  H. 
Yasmer,  Judge. 

Action  by  Gus  Albers  against  the  dty  of 
Houston.  From  a  judgment  In  favor  of  plain- 
tiff, defendant  appeals.     Reversed. 

T,  H.  Stone,  City  Atty.,  for  appellant 

PLEASANTS,  J.  Appellee  brought  this 
suit  against  the  dty  of  Houston  to  recover 
salary  alleged  to  be  due  blm,  as  a  policeman 
of  said  city,  from  the  3d  day  of  February, 
1892,  up  to  the  date  of  the  filing  of  the  suit, 
at  the  rate  of  $85  i>er  month,  and  also  the 
value  of  15  days'  service  rendered  said  city 
as  policeman  during  the  year  1001;  the  ag- 
gregate amount  sued  for  being  $663.87. 

The  defendant's  answer  contained  a  gen- 
eral demurrer  and  general  denial,  and  also 
various  special  exceptions  and  pleas,  the  na- 
ture of  which  It  Is  unnecessary  to  disclose, 
further  than  to  say  that  the  Issues  herein- 
after discussed  were  properly  presented  by 
said  answer. 

The  facts  disclosed  by  the  record  are  briefly 
stated  as  follows:  On  the  21st  day  of  May, 
1898,  plaintiff  was  appointed  by  the  mayor 
of  the  city  of  Houston  to  the  ofilce  of  police- 
man of  said  city,  which  appointment  was 
confirmed  by  the  city  council  of  said  city  on 
May  23,  1898.  At  the  time  of  bis  appoint- 
ment as  aforesaid,  plaintiff  executed  and  de- 
livered to  the  mayor  a  bond  in  the  sum  of 
$500,  conditioned  that  he  would  faithfully  per- 
form the  duties  of  his  ofilce.  This  bond  was 
signed  by  two  sureties,  as  required  by  the 
ordinance  of  said  city,  and  was  duly  approved 
by  the  mayor.  Plaintiff  also  took  the  oath 
of  office  prescribed  by  the  ordinance  of  said 
city,  and  at  once  entered  upon  the  discharge 
of  the  duties  of  bis  ofiSce,  and  continued  in 
the  discharge  of  same  until  the  3d  day  of 
February,  1902,  when  John  O.  Blackburn, 
who  was  then  chief  of  police  of  said  city, 
acting  tmder  the  direction  of  John  D.  Wool- 
ford,  the  then  mayor,  notified  plaintiff  that 
he  was  discharged  from  the  service  of  the 
city,  and  refused  to  further  permit  him  to 
discharge  the  duties  of  policeman.  Plaintiff 
appealed  from  this  order  of  discharge  to  the 
police,  fire,  and  bealth  board.  This  board  did 
not  decide  the  question  presented  by  the  ap- 
peal, but  referred  same  to  the  city  council. 
At  a  meeting  of  the  city  council  held  on  Feb- 
ruary 24,  1902,  It  was  determined,  by  a  vote 
of  10  to  2,  that  plaintiff  had  been  wrong- 
fully discharged  from  the  service  of  the  city, 
and  it  was  recommended  that  be  be  reln- 
ntnted  in  bis  former  position,  and  be  paid  In 
full  for  the  time  lost  by  him.  Since  said  ac- 
tion of  the  city  council,  plaintiff  has  from 
time  to  time  applied  to  the  chief  of  police  to 
be  put  to  work  as  a  policeman,  and  has  been 
at  all  times  ready  and  willing  to  perform 


the  duties  required  of  him  as  such  oflScer 
but  said  chief  of  police  has  refused  to  allow 
him  to  perform  such  duties,  and  has  struck 
his  name  from  the  roll  of  policemen.  The 
regular  salary  of  a  policeman  of  the  city  of 
Houston  Is  fixed  by  ordinance  at  $75  per 
month,  but  when  such  policeman  serves  as  a 
mounted  officer  his  salary  is  $85  per  month. 
Plaintiff  was  a  mounted  policeman  during  the 
time  he  served  as  a  policeman.  Plaintiff  was 
never  reappointed  as  a  policeman  of  the  city 
of  Houston  after  his  appointment  in  May, 
1898,  but  in  November,  1901,  he  was  notified 
by  the  chief  of  police  that  a  new  bond  was 
required  of  him  as  such  policeman.  In  obe- 
dience to  this  notification,  plaintiff,  on  March 
21,  1901,  executed  and  delivered  to  the  mayor, 
John  D.  Woolford,  a  new  bond,  similar  In 
all  respects  to  the  one  formerly  executed 
by  blm.  This  bond  was  accepted  and  ap- 
proved by  the  mayor.  During  the  year  1901, 
plaintiff  was  suspended  by  order  of  the  chief 
of  police  from  the  performance  of  bis  duties 
as  policeman  for  15  days,  and  his  salary  for 
said  time  was  not  paid  blm  by  the  city. 
Upon  these  facts,  the  trial  In  the  court  be- 
low by  a  Jury  resulted  In  a  verdict  and  Judg- 
ment In  favor  of  plaintiff  for  the  sam  of 
$615.70,  from  which  Judgment  the  defendant 
prosecutes  this  appeal. 

Section  26  of  the  charter  of  city  of  Hous- 
ton, Sp.  Laws  1897,  p.  61,  c.  7,  provides  that 
the  terms  of  senMce  of  all  employes  of  the 
police  department  of  said  city  shall  continue 
during  efficient  service  and  good  behavior. 
This  provision  of  said  charter  was  construed 
by  this  court  li)  the  cases  of  Proctor  v.  Black- 
bum  (Tex.  Civ.  App.)  67  S.  W.  548,  and  Oaw- 
thon  V.  City  of  Houston  (Tex.  Civ.  App.)  71 
S.  W.  329,  and  held,  in  the  light  of  the  con- 
stitutional provision  fixing  the  term  of  office 
of  all  officers  whose  term  is  not  otherwise 
fixed  by  the  Constltutlcm  at  two  years,  to 
mean  that  the  duration  of  the  term  of  serv- 
ice of  policemen  of  said  city  is,  during  effi- 
cient service  and  good  behavior,  for  two 
years,  as  limited  by  the  Constitution.  As  al- 
leged In  his  petition  and  shown  by  the  un- 
disputed evidence,  appellee  was  apiMlnted  a 
policeman  of  the  city  of  Houston  on  May  23, 
1898,  and  qualified, as  such  on  the  same  day. 
Under  the  provision  of  the  Constitution  above 
mentioned,  bis  term  of  office  expired  on  the 
22d  day  of  May,  190d.  There  is  neither  al- 
legation nor  proof  that  he  was  ever  reap- 
pointed to  such  office.  There  is  no  provision 
in  the  charter  of  the  city  of  Houston  giv- 
ing the  right  to  a  policeman  to  hold  his  office 
until  his  successor  has  qualified;  in  fact,  un- 
der the  charter  and  ordinances  of  said  city 
there  can,  strictly  speaking,  be  no  succession 
In  the  office  of  policeman.  The  number  of 
policemen  for  said  city  is  not  fixed  by  the 
charter  or  by  any  ordinance  of  the  city. 
The  individual  policeman  does  not  hold  any 
fixed  or  permanent  office  created  by  law 
which  is  required  to  he  kept  filled,  but  is 
merely  a  member  of  an  official  body  the 
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ciee  of  tbe  city  may  demaud,  subject  only 
to  the  limitation  that  when  once  appointed 
no  policeman  can  be  deprived  of  his  office 
before  the  expiration  of  his  term,  except  up- 
on the  ground  and  In  the  manner  prescribed 
by  the  charter.  The  mayor  appoints  such 
number  of  policemen  as  may  be  necessary  to 
enforce  the  laws  of  the  city,  and,  when  the 
term  for  which  an  Indiyldual  policeman  has 
been  appointed  expires,  It  Is  discretionary 
with  the  mayor  and  chief  of  police  whether 
the  number  of  men  on  the  force  shall  be 
decreased  by  dispensing  with  the  services  of 
such  policeman.  It  follows  that  an  appoint- 
ment upon  the  police  force  of  the  city  only 
gives  the  appointee  a  right  to  the  office  for 
a  term  of  two  years,  and  when  that  term 
expires,  unless  he  Is  reappointed,  he  ceases  to 
be  a  de  Jure  officer,  and  the  liability  of  the 
city  for  his  salary  as  such  officer  ceases. 
Should  he  remain  in  the  service  of  the  city, 
and  continue  to  act  and  be  recognized  by 
the  city  in  his  official  capacity,  he  would  be- 
come a  de  facto  officer,  and  as  such  would 
be  entitled  to  compensation  for  the  services 
rendered  the  city  in  such  capacity  and  accept- 
ed by  it.  When,  however,  the  city  ceased  to 
recognize  him  as  a  de  facto  officer,  and  re- 
fused to  permit  him  to  discharge  the  duties 
of  policeman,  it  incurred  no  liability  for  any 
salary  that  he  might  have  earned  had  he  been 
allowed  to  continue  In  the  discharge  ot  the 
duties  of  his  office. 

The  evidence  falls  to  stiow  that  appellee 
performed  any  services  as  a  de  facto  police- 
man for  which  he  has  not  been  paid.  The 
alleged  15  days'  service  for  which  appellee 
claims  compensation  Is  shown  by  the  undis- 
puted evidence  to  have  not  been  performed. 
During  the  time  alleged,  appellee  ,was  sus- 
pended from  the  performance  of  the  duties 
of  policeman,  and,  not  being  ■  at  that  time 
a  de  Jure  officer,  it  is  immaterial  whether 
such  suspension  was  in  accordance  with  the 
provisions  of  the  charter,  since  the  city  owed 
him  no  duty  to  permit  him  to  discharge  the 
duties  of  policeman  after  his  term  of  office 
had  expired. 

There  being  no  evidence  to  sustain  any 
judgment  against  the  city,  the  Judgment  of 
the  court  below  is  reversed,  and  Judgment 
here  rendered  In  favor  of  the  appellant  Re- 
versed and  rendered. 


STONE  V.  BYARS  et  al.* 

(Court  of  Civil   Appeals  of   Texas.    April   8, 

1003.) 

JURISDICTION  —  JURY  TRIAL  —  CHANOB  OF 
VENUE— APPEAL  FROM  OODNTY  COURT  TO 
DISTRICT  COtmT— VACATING  ORDER  FOR 
CHANOB  OF  VBNDB— RESUMPTION  OF  JURIS- 
DICTION. 

1.  The   court    which    first    acquires   jurisdic- 
tion over  a  controversy  should  maintain  it  nn- 

•RAaarlng  denied,  sod  writ  of  error  denied  by 
Supreme  Court, 
f  L  See  Court*,  vol.  U,  Cent.  Dig.  |  m>. 


jury  trial  is  allowed  iu  the  county  court  in 
prouate  matters  except  when  expressly  provid- 
ed by  law,  but  after  a  matter  has  been  trans- 
ferred to  the  district  court  by  appeal  or  other- 
wise the  parties  become  entitled  to  a  trial  by 
jury. 

3.  Where  a  cause  has  been  appealed  from 
the  county  court  to  the  district  court,  it  stands 
on  the  docket  of  tlie  latter  court  in  all  respects 
as  any  other  cause,  and  the  parties  have  a  right 
to  a  change  of  venue. 

4.  The  district  court  of  one  county  cannot 
resume  jurisdiction  of  a  cause  by  setting  aside 
an  order  granting  a  change  of  venue,  after 
such  order  has  been  executed,  and  the  jurisdic- 
tion of  the  district  court  of  another  county  has 
attached. 

Appeal  from  District  Court,  Colorado  Coun- 
ty;  Munford  Kennon,  Judge. 

In  the  matter  of  the  estate  of  William 
Dnnovaut,  deceased.  From  a  Judgment  of 
the  district  court  of  Colorado  county  appoint- 
ing M.  R.  Byars  and  Joseph  A.  Robertson  ad- 
ministrators of  said  estate,  E.  L.  Stone,  a 
creditor  of  the  estate,  appeals.    Affirmed. 

Whit  Boyd,  for  appellant.  Maco  &  SUnor, 
Stewart,  Adkins  &  Green,  McCormick  A 
Brown,  and  Orobe  A  Ayars,  for  appellees. 

GARRETT,  C.  J.  This  Is  an  appeal  by  E. 
L.  Stone,  a  creditor  of  the  estate  of  Wm. 
Dunovant,  deceased,  from  a  Judgment  of  the 
district  court  of  Colorado  county  appointing 
the  appellees,  H.  R.  Byars  and  Joseph  A. 
Robertson,  administrators  of  said  estate.  Wm. 
Dunovant  died  intestate  August  11,  1902,  in 
Harris  county,  Tex.  His  principal  estate 
was  situated  in  Colorado  county.  Applica- 
tion was  made  by  the  appellee  Joseph  A. 
Robertson  for  letters  of  administration  upon 
the  estate  of  said  William  Dunovant  In  the 
county  court  of  Harris  county  Octob^  23, 
1902.  Paul  T.  Gordon  and  J.  A.  Harbert 
and  A.  M.  Waugh,  administrator,  etc.,  cred- 
itors of  said  estate,  contested  said  applica- 
tion on  the  ground  that  the  said  WUllam 
Dunovant  was  not  a  resident  of  Harris  coun- 
ty at  the  time  of  his  death,  but  that  he 
had  his  domicile  In,  and  was  a  resident  of, 
Colorado  county,  where  his  principal  estate 
was  situated.  Upon  a  hearing  of  the  appU- 
cation  and  contest  on  January  7,  1903,  the 
county  Judge  of  Harris  county  granted  the 
application  of  the  said  Robertson,  and  ap- 
pointed him  as  administrator  of  said  estate. 
Both  Gordon  and  the  said  Harbert  and 
Waugh  excepted,  and  gave  notice  of  appeal 
to  the  district  court  of  HArrls  county.  Two 
appeals  from  said  order  were  perfected  and 
prosecuted,  and  were  filed  In  the  district 
court  of  the  Eleventh  Judicial  District,  and 
docketed  as  follows:  "No.  32,914.  Estate  of 
William  Dunovant,  Deceased.  Appesd  of 
Paul  T.  Gordon."  "No.  32,916.  Estate  of 
William  Dunovant,  Deceased.  Appeal  of  J. 
A.  Harbert  and  A.  M.  Waugti,  Adm'r."  On 
December  30,  1902,  the  appellee  H.  R.  Byars 
filed  an  application  In  the  county  court  of 
Colorado  county  for  letters  of  admlnistn- 
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ground  that  William  Dunovant  resided  and 
bad  his  domicile  tn  the  county  of  Harris,  and 
that  the  contestant  had  been  appointed  by  the 
county  judge  of  Harris  county  temporary  ad- 
ministrator of  said  estate,  and  that  he  had 
theretofore  filed  an  application  in  the  county 
court  of  said  county  for  appointment  as  per- 
manent administrator.  Upon  the  hearing  of 
said  application  the  county  court  of  Colorado 
county  appointed  the  appellee  Byars  adminis- 
trator of  said  estate,  to  which  the  appellee 
Bobcrtaon  excepted,  and  gave  notice  of  appeal 
to  the  district  court  of  Colorado  county.  The 
appeal  was  perfected,  and  the  cause  was  filed 
In  said  district  court,  and  was  docketed  as 
No.  7,023.  The  said  Joseph  A.  Robertson 
and  the  said  H.  R.  Byars,  the  appellees  here, 
being  the  parties  to  the  causes  of  contest  of 
application  for  administration  pending  in  the 
district  courts  of  Colorado  and  Harris  coun- 
ties, entered  into  a  written  agreement,  which 
was  filed  In  the  causes  Nos.  82,914  and  82,- 
916  pending  In  the  district  court  of  Harris 
county  for  the  Eleventh  Judicial  District,  to 
change  the  venue  of  said  causes  to  the  dis- 
trict court  of  Colorado  county,  and  moved 
the  court  so  to  order,  and  in  accordance  with 
said  agreement  and  motion  the  said  district 
court  of  Harris  county,  on  February  11,  1908, 
mnde  an  order  in  each  of  said  causes  chan- 
ging the  venue  thereof  to  the  district  court 
of  Colorado  county.  The  papers  in  said 
causes  and  transcripts  of  the  orders  therein 
were  duly  transmitted  to  the  clerk  of  the 
district  court  of  Colorado  county,  and  were 
filed  in  said  court  February  16,  1903,  and  en- 
tered upon  the  docket  thereof  the  said  cause 
No.  82,916  as  No.  7,011  and  the  said  cause 
No.  82,914  as  No.  7,012.  The  three  causes 
then  pending  on  the  docket  of  the  district 
court  of  Colorado  county  in  the  matters  of 
the  applications  of  H.  R.  Byars  and  Joseph 
A.  Robertson  for  letters  of  administration 
upon  the  estate  of  William  Dunovant,  de- 
ceased, and  the  contest  thereof, .  numbered 
7,011,  7,012,  and  7.023  on  the  docket  of  said 
court,  were,  on  motion  of  the  parties,  con> 
soUdated  by  order  of  the  court,  and  proceed- 
ed with  as  No.  7,011  on  the  docket.  The  ap- 
pellant, E.  L.  Stone,  Intervened  In  the  con- 
solidated cause,  and  showed  that  he  was  a 
creditor  of  said  estate,  and  excepted  to  the 
jurisdiction  of  the  district  court  of  Colorado 
county  of  the  said  causes  transferred  from 
Harris  coimty,  and  asked  that  they  be  re- 
manded to  the  district  court  of  the  Fifty- 
Fifth  Judicial  District  of  that  county. 

It  appeared  from  the  pleadings  and  exhib- 
its that  after  the  orders  changing  the  venue 
bad  been  made  by  the  district  court  of  Har- 
ris county  for  the  Eleventh  District,  a  mo- 
tion was  made  in  that  court  by  R.  O.  Ashe, 
who  had  been  appointed  by  the  county  Judge 
of  Harris  county  as  temporary  administrator 
of  said  estate  after  removal  by  him  of  said 


said  court  made  an  order  February  24,  1903, 
transferring  the  causes  to  the  district  court 
of  Harris  county  for  the  Fifty-Fifth  Judicial 
District,  and  that  on  February  26,  1903,  the 
said  district  court  for  the  Fifty-Fifth  District 
made  an  order  by.  which  It  undertook  to  va- 
cate the  former  orders  of  the  district  court 
for  the  Eleventh  Judicial  District  changing 
the  venue  in  said  causes,  and  ordered  the 
clerk  of  the  district  court  of  Colorado  county 
to  return  the  papers  thereof  to  the  said  dis- 
trict court  of  Harris  county  for  the  Fifty- 
Fifth  Judicial  District  This  order  was  not 
obeyed,  the  Judge  of  the  district  court  of 
Colorado  county  having  directed  the  clerk  of 
his  court  to  retain  possession  of  the  papers. 
Hon.  Blake  Dupree,  county  Judge  of  Harris 
county,  and  the  said  R.  O.  Ashe,  intervened 
in  the  consolidated  cause  in  the  court  below, 
also  setting  up  the  matters  above  stated,  and 
asked  that  the  causes  be  remanded  to  the 
district  court  of  Harris  county  for  the  Fifty- 
Fifth  Judicial  District  Exceptions  were  sus- 
tained to  their  plea  of  intervention,  and  it 
was  stricken  out,  whereupon  the  said  Ashe 
and  Dupree  excepted,  and  gave  notice  of 
appeal.  The  plea  of  the  said  B.  L.  Stone  was 
also  overruled,  to  which  action  of  the  court 
said  Stone  excepted,  and  gave  notice  of  ap- 
peal. The  cause  then  came  on  to  be  heard, 
and  the  court  found  that  the  said  William 
Dunovant  at  the  time  of  his  death,  resided 
in  the  county  of  Colorado,  and  that  the  coun- 
ty court  of  said  county  had  Jurisdiction  of 
the  administration  of  his  estate,  and,  a  num- 
ber of  the  creditors  and  the  next  of  kin  ot 
the  deceased  having  so  requested,  the  sal 
Joseph  A.  Robertson  and  H.  R.  Byars  we 
appointed  joint  administrators  of  said  esta 
The  said  E.  L.  Stone  has  perfected  an  apj 
from  said  Judgment,  and  has  assigned  er 
which  question  the  validity  of  the  orde 
the  district  court  of  Harris  county  cha: 
the  venue  to  Colorado  county,  as  well . 
fact  finding  as  to  the  domicile  of  tli 
William  Dunovant  at  the  time  of  his  ct 

No  statement  of  facts  appears  in 
ord,  but  the  trial  Judge,  In  reaching 
elusion  that  the  domicile  of  WiUia 
vant   was    In    Colorado    county,    Y 
facts  which  sustain  his  concluslo 
effect    It  is  an  undisputed  fact  thi 
dpal  part  of  the  estate  of  the 
situated  in   Colorado  county, 
dear  that  the  county  court  of  C 
ty  has  Jurisdiction  of  the  adn 
said  estate,  unless  Jurlsdlctior 
been  properly  assumed  by  the 
court.     The  proceedings  sbo' 
jurisdiction  between   the  cc 
Harris  and  Colorado  countie' 
a  question  of  fact  that  mif 
termlned  differently  in  the 
supporting  the  Jurlsdlctior 
There  is  a  rule  of  law,  ho 
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over  a  controrersy  should  maintain  It  undis- 
turbed by  the  Interference  of  any  other  court 
of  co-ordinate  Jurisdiction.  Tex.  Trunk  Ry. 
Ca  V.  L«wl8,  81  Tex.  1,  16  S.  W.  647,  26  Am. 
St  Rep.  776.  The  question  of  a  collateral 
inquiry  by  the  Colorado  county  court  Into  the 
jurisdiction  of  the  Harris  county  court  was 
taken  out  of  the  case,  however,  if  the  venue 
of  the  Harris  county  contests  were  properly 
transferred  to  Colorado  county  and  remained 
there.  The  court  may,  upon  the  written  con- 
sent of  the  parties  thereto,  filed  with  the  pa- 
pers of  the  cause,  by  an  order  entered  on  the 
minutes  transfer  the  same  for  trial  to  the 
court  of  any  other  county  having  Jurisdiction 
of  the  subject-matter  of  such  suit.  Rev.  St. 
1895,  art.  1270.  Appeals  from  a  county  court 
to  the  district  court  are  entered  upon  the 
civil  docket  of  the  district  court,  to  be  called 
and  disposed  of  in  regular  order.  When 
reached,  they  are  tried  anew,  as  if  originally 
brought  in  such  court,  and  the  Judgment  of 
the  district  is  certified  to  the  county  court 
for  observance.  Rev.  St.  1895,  arts.  2261- 
2263;  Phelps  T.  Ashton,  80  Tex.  345;  Elwell 
V.  Unlversalist  General  Convention,  76  Tex. 
518,  13  S.  W.  552;  Kelly  v.  Settegast,  68  Tex. 
16,  2  S.  W.  870;  McLane  v.  Paschal,  62  Tex. 
104:  Hawes  v.  Foote,  64  Tex.  34.  In  the 
county  court  In  probate  matters  no  Jury  trial 
is  allowed  except  when  expressly  provided 
by  law.  1  Batts'  Rev.  St.  art.  1856.  But 
after  a  matter  has  been  transferred  to  the 
district  court  by  appeal  or  otherwise,  the 
imrtles  become  entitled  to  a  trial  by  Jury. 
CockrlU  V.  Cox,  65  Tex.  669.  So  the  causes 
stood  on  the  docket  of  the  district  court  of 
Harris  county  In  all  respects  as  any  other 
cause,  and  subject  to  trial  by  Jury.  The 
reasons  for  a  change  of  venue  apply  with 
the  same  force  to  such  a  cause  as  to  any  oth- 
er upon  the  docket  of  the  court  While  the 
precise  question  does  not  appear  to  have  been 
passed  on  by  our  Supreme  Court  there  can  be 
no  doubt  about  bow  It  should  be  decided. 
Under  a  statute  similar  to  ours,  the  Supreme 
Court  of  Maine  held  that  the  parties  had  the 
right  to  a  change  of  venue.  Backus  v.  Che- 
ney, 80  Me.  17,  12  Atl.  636.  The  order  chan- 
ging the  venue  vested  Jurisdiction  in  the  dis- 
trict court  of  Colorado  county.  The  Jurisdic- 
tion of  the  district  court  of  Harris  county 
could  not  be  resumed  by  setting  the  order 
aside  after  It  had  been  executed  and  the  Ju- 
risdiction of  the  district  court  of  Colorado 
county  had  attached.  Dlmmltt  v.  Bobbins, 
74  Tex.  445,  12  S.  W.  84;  Henderson  v.  Hen- 
derson, 55  Mo.  544;  Wolcott  v.  Wolcott  32 
Wis.  69;  Servatlus  v.  Plckel,  30  Wis.  507. 
This  view  of  the  effect  of  the  order  changing 
the  venue  after  Its  execution  renders  it  un- 
necessary for  us  to  say  more  with  respect  to 
the  order  of  the  district  court  for  the  Plfty- 
Flfth  Judicial  District  than  that  that  court 
did  not  acquire  Jurisdiction  to  make  its  or- 
der recalling  the  cases,  even  If  it  otherwise 


ment  of  the  court  below,  and  It  will  be  af- 
firmed. 
Affirmed. 


TEXAS  ft  P.  BT.  CO.  v.  SCOTTISH  UNION 

NAT.  INS.  CO. 
(Court  of  Civil  Appeals  of  T«caa.    April  15, 

1903.) 

riRBS— RAILROADS— INSTRDOnONS-CIR- 

CDUSTANTIAI.   BVIDBNCB-SBT- 

TINQ  OF  OTHXR  FIRES. 

1.  In  an  action  against  a  railroad  company 
for  the  destruction  of  cotton  by  sparks  from 
defendant's  locomotive,  the  court  charged  that, 
if  the  cotton  was  burned  through  sparks  from 
the  locomotiTe,  plaintiff  had  made  a  prima 
facie  case,  and  could  recover,  unless  the  engiue 
was  properly  equipped  and  managed,  or  nnlesa 
the  JiuT  found  in  favor  of  defendant  on  the 
issue  of  contributory  negligence.  The  evidence 
raised  the  issue  of  contributory  uegUgeoce  on 
the  part  of  plaintiff,  and  snch  issue  was  prop- 
erly submitted.  Held,  that  the  instmction  was 
not  erroneous  on  the  theory  that,  because  the 
issue  of  contributory  negligence  was  raised,  it 
was  error  to  charge  that  the  setting  of  the 
fire  made  a  prima  facie  case. 

2.  The  court  refused  to  charge  that  when 
the  cotton  was  placed  on  the  platform  near  the 
tracks,  the  owners  assumed  all  risk  of  fire 
which  might  arise  from  a  properly  equipped 
and  properly  operated  locomotive.  The  jnry 
were  expressly  told  in  the  charge  to  find  for 
defendant  if  the  locomotive  was  properly  equip- 
ped and  operated.    Held  not  error. 

3.  In  an  action  against  a  railroad  company 
for  the  destruction  of  cotton,  while  on  a  com- 
press platform,  by  sparks  from  defendant's 
locomotive,  it  was  proper  to  admit  testimony 
that  on  the  day  of  the  fire,  and  in  the  neigh- 
borhood thereof,  witnesses  saw  the  engine  that 
passed  the  platform  when  the  cotton  appeared 
to  have  been  ignited  throwing  sparks  and  set- 
ting fire  to  grass  along  the  right  of  way. 

Appeal  from  District  Court  Bed  River  Coun- 
ty; J.  Q.  McGrady,  Judge. 

Action  by  the  Scottish  Union  National  Insur- 
ance Company  against  the  Texas  &  Pacific 
Railway  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Head  &  Dillai'd  and  T.  J.  Freeman,  tor  ap- 
pellant B.  S.  Chambers  and  A.  L.  Beaty. 
for  appellee. 

JAMES,  Q  J.  On  January  3,  1896,  there 
was  a  cotton  platform  in  Clarksville,  partly 
on  appellant's  right  of  way  and  partly  on 
adjoining  land.  W.  A  Mauldln  and  Robt 
Holt  had  each  eight  bales  of  cotton  on  the 
platform,  all  of  which  was  burned  on  that 
day.  Piaiutiff  alleged  that  the  fire  was  com- 
municated from  one  of  defendant's  engines. 
The  insurance  company  Insured  the  cotton, 
paid  the  loss,  and  claimed  the  rights  of  Maul- 
din  and  Holt  through  subrogation  stipulations 
in  the  policy  and  by  assignment  and  brought 
this  action. 

By  the  first  assignment  of  error  it  Is  alleged, 
in  substance,  that,  as  the  evidence  made  the 
issue  of  contributory  negligence  on  the  part 
of  the  owners  in  not,  under  erlsting  circnm- 
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coarge  ue  jury  luai  me  sevuag  nre  v>  lue 
cotton  by  tbe  engine  would  be  prima  facie 
evidence  of  negligence.  The  charge  which 
furnishes  the  material  for  this  assignment  is 
as  follows:  "Now,  if  you  believe  from  the 
evidence  that  said  cotton  was  burned  through 
fire  communicated  by  sparks  or  fire  escaping 
from  the  defendant's  locomotive  engine,  then 
the  plaintiff  has  made  a  prima  facie  case,  and 
would  be  entitled  to  recover,  unless  you  should 
And  In  favor  of  defendant  upon  the  ground 
that  it  had  exercised  ordinary  care  to  have 
Its  engine  equipped  with  the  best  approved 
nppliances  in  use  for  the  prevention  of  es- 
cape of  Are  and  sparks  therefrom,  and  that  it 
had  exercised  ordinary  care  to  have  same  In 
good  repair,  and  was  operated  with  ordinary 
care,  under  other  Instructions  given  you,  or 
unless  you  And  in  favoc  of  defendant  upon  the 
ground  of  contributory  negligence,  under  oth- 
er instructions  given  you."  This  is  said  to  be 
erroneous,  because  "the  evidence  in  this  case 
raised  the  issue  of  contributory  negligence 
upon  the  part  of  plaintiff,  and,  when  the  evi- 
dence does  80  raise  the  issue  of  contributory 
negligence,  it  is  error  to  charge  that  the  set- 
ting out  of  the  fire  makes  a  prima  fade  case 
of  negligence  In  behalf  of  plaintiff."  What 
this  charge  stated  was  that.  If  the  cotton  was 
burned  from  sparks  escaping  from  the  engine, 
this  prima  fade  entitled  plaintiff  to  recover, 
unless,  among  other  tilings,  the  Jury  found 
that  the  owners  had  been  guilty  of  contrib- 
utory negligence.  If  they  had  not  been  guilty 
of  contributory  negligence  (an  issue  fully  sub- 
mitted, and  which  the  Jury  were  required  to 
pass  on,  and  their  finding  on  this  plea  must 
have  been  against  defendant),  then.  In  such 
event,  the  Jury  would  not  have  been  properly 
instructed  if  the  court  had  not  told  them '  that 
tbe  Ignition  of  the  cotton  by  sparks  made  a 
prima  facie  case  of  negligence  against  de- 
fendant. The  fault  with  this  assignment  is 
in  assuming  tbat  it  is  error  to  charge  on  this 
presumption  a  case  where  the  issue  of  con- 
tributory negligence  Is  raised  by  evidence.  If 
the  verdict  should  be  In  favor  of  tbe  plea,  it 
would  be  the  end  of  the  case.  So  the  Jury 
were  instructed  in  a  separate  paragraph.  If 
otherwise,  the  case  should  be  considered  Just 
as  if  tbat  Issue  were  eliminated;  and  the 
Jury  would  have  to  determine  the  case  from 
the  presumption  of  negligence  and  the  rebut- 
ting evidence.  The  assignment  is  not  well 
taken. 

Tbe  second  assignment  complains  of  the  re- 
fusal of  this  charge:  "When  the  cotton  was 
placed  on  tbe  platform,  the  owners  assumed 
all  risks  of  fire  which  might  arise  from  an 
«Dglne  equipped  with  the  best  approved  appli- 
ances for  preventing  the  escape  of  fire  and 
sparks.  If  the  same  was  then  and  there  In 
good  condition,  and  If  said  engine  was  there 
and  then  operated  with  ordinary  care  and 
prudence;  and  if  you  believe,  from  the  evi- 
dence, the  cotton  was  destroyed  because  of 
78  S.W.-« 


inai  ut  piBiuiig  ue  coiiou  wnere  luey  aia  ine 
owners  assumed  "the  risk  of  fire  which  should 
emanate  from  one  of  defendant's  engines  prop- 
erly equipped  and  properly  operated."  The 
Jury  were  expressly  told  to  find  for  defend- 
ant if  tbe  engine  was  properly  equipped  and 
properly  operated.  Such  instruction  would 
not  have  been  improved  any  by  telling  tbe 
Jury  that,  if  the  engine  was  properly  equipped 
and  operated,  the  owners  assumed  all  risk  of 
fire  by  pladng  the  cotton  where  they  did,  and 
therefore  to  find  for  defendant 

Under  the  thhxl,  fourth,  fifth,  and  sixth  as- 
signments question  Is  made  as  to  the  admissi- 
bility of  certain  testimony  of  four  witnesses. 
The  proposition  is  the  same  under  ail  of  them, 
and  we  copy  it:  "The  witness  not  knowing 
how  the  fire  originated,  It  was  error  to  per- 
mit him  to  testify  as  to  its  existence,  and  from 
sucli  existence  to  presume  that  it  originated 
from  the  engine,  and  from  this  presumption  to 
draw  the  further  presumption  that  the  engine 
set  fire  to  the  cotton,  and  that  this  was  negli- 
gentiy  done."  The  testimony  of  these  four 
witnesses,  which  Is  complained  of,  is  of  sim- 
ilar kind,  and  it  is  sufficient  to  indicate  its  na- 
tiue  tbat  we  copy  that  of  three  of  them:  L. 
A.  Hains  testified:  "That  he  was  at  bis  home 
about  tliree  miles  west  of  Clarksvllle  when  he 
saw  smoke  from  a  fire  at  Clarksvllle  during 
the  afternoon  of  January  3,  1896.  That  about 
half  or  three-quarters  of  an  hour  before  he 
first  noticed  fire  at  Clarksvllle  he  saw  a  freight 
trahi  on  the  T.  &  P.  By.  going  east.  That  he 
could  4iot  see  any  fire,  but  tbat  cinders  were 
escaping  from  the  locomotive  very  freely." 
Then  plaintiff  further  offered  to  prove  by  this 
witness  as  follows:  "I  know  of  another  fire 
that  started  on  defendant's  right  of  way  on 
same  day  of  the  cotton  platform  fire  about 
three  and  one-half  miles  west  of  Clarksvllle, 
and  about  the  middle  of  tbe  afternoon.  This 
fire  originated  from  th^  freight  train  before 
mentioned,  which  passed  going  east  I  was 
about  75  or  100  yards  from  the  fire  when  It 
started,  and  the  engine  was  about  200  or  300 
j'ards  past  the  fire  when  I  saw  It.  The  fire 
burned  off  about  a  half  an  acre  of  grass— all 
there  was  there.  The  grass  was  also  set  on 
fire  about  the  same  time  about  150  yards 
west  of  my  house,  and  about  40  feet  from  the 
track,  and  burned  off  a  small  plat  of  ber- 
muda  grass.  About  300  yards  east  of  my 
bouse  the  grass  was  also  set  on  fire  about  the 
same  time.  This  was  about  sixty  feet  from 
the  track."  H.  A.  Green  testified:  "That 
about  a  half  hour  before  he  noticed  the  smoke 
of  the  fire  from  the  compress  platform  at 
Clarksvllle  a  freight  train  passed  him,  going 
east  That  it  threw  out  dnders,  and  set  the 
grass  on  fire."  Plaintiff  then  further  offered 
to  prove  by  him  the  following:  "That  I  went 
down  the  railroad  towards  home,  and  the  grass 
was  afire  in  two  'other  places  that  I  saw. 
These  fires  were  about  the  same  distance  from 
tbe  track  as  the  other  fires  I  saw.   These  fires 


acre.  I  did  not  see  any  of  these  fires  start, 
except  the  one  first  above  mentioned."  Lee 
Cooper  testified:  "That  he  was  going  toward 
ClarksviUe  on  the  day  of  the  fire.  That  he 
saw  the  freight  train  passing  him,  going  east, 
between  three  and  four  o'clock,  and  about 
the  time  the  fire  was  burning  on  the  compress 
platform."  PlalntifC  then  offered  the  follow- 
ing evidence  from  the  witness:  "I  drove  in 
a  trot,  and  in  abont  a  quarter  of  a  mile  from 
where  I  first  saw  the  train  I  saw  grass  burn- 
ing on  the  south  side,  and  near  the  railroad 
track.  I  saw  this  immediately  after  I  saw  the 
train.  I  had  only  ridden  abont  one-fom-th  of 
a  mile  since  I  saw  the  train,  and  was  riding 
In  a  trot.  I  do  not  luiow  how  this  fire  orig- 
inated. I  did  not  see  It  start.  This  and  the 
platform  was  burning  at  the  same  time." 
This  proof  was  circumstantial  evidence  tend- 
ing to  prove  certain  main  facts  in  issue,  viz., 
that  the  engine  in  question  was  not  properly 
equipped,  or  not.  properly  operated.  It  was 
the  same  engine  that  passed  the  depot  plat- 
form when  the  cotton  appears  to  have  been 
ignited,  and  what  was  testified  to  occurred 
on  the  same  occasion,  and  in  close  proximity 
to  the  fire  in  question.  Unquestionably,  it 
was  competent,  In  view  of  evidence  that  this 
engine  bad  the  best  spark  appliances,  and 
was  skillfully  and  properly  operated,  to  show 
the  contrary  by  direct  or  circumstantial  evi- 
dence. It  is  difficult  to  conceive  of  more  ap- 
propriate testimony,  or  testimony  more  ac- 
cessible to  plaintiff  to  negative  such  evidence, 
than  that  the  same  engine,  on  the  same  oc- 
casion, under  the  same  management,  and  in 
the  same  neighborhood,  freely  threw  sparks, 
or  left  fires  promiscuously  as  it  passed.  The 
matter  Is  not  one  of  establishing  an  infer- 
ence or  presumption  that  these  other  fires  oc- 
curred through  negligence  of  defendant,  and 
from  such  Inference  to  infer  that  the  fire  In 
question  was  so  caused.  The  evidence  nn- 
der  consideration  bore  directly  on  facta  In 
issue— the  character  of  the  appliances  on 
this  engine,  and  the  management  of  the  en- 
gine—and was  admissible  for  this  reason,  if 
for  no  other. 

•    The  question  presented  under  the  seventh 
assignment    need    not    be    discussed.    This 
court  fully  considered  and  passed  on  It  In 
McAdams  v.  By.,  45  S.  W.  086. 
Affirmed. 


JONH8  V.  BHSSOUBI,  K.  &  T.  RT.  CO.  OF 

TEXAS. 

(Court  of  Civil  Appeals   of  Texas.    April  22, 
1903.) 

SHBTANTS'    INJURIES— NEOLIOENCE—BVI- 
DBNCBi-SUFriCIBNCY. 

1.  In  an  action  against  a  railroad  company 
for  death  of  plaintiff's  'son,  evidence  showed 
that  deceased,  who  was  working  for  defendant 
as  a  section  hand,  was  shot  by  some  one  on  an 
excursion  train  which  juuHed  whera  deceased 


inai  sucn  a  aeea  wooia  oe  commitiea.  aeit, 
that  no  negligence  on  the  part  of  defendant  was 
shown. 

Error  from  District  Court,  Marlon  County: 
J.  M.  Talbot,  Judge. 

Action  by  Joseph  Jones  against  the  Mis- 
souri, Kansas  &  Texas  Hallway  Company  of 
Texas.  There  was  judgment  for  defendant 
and  plaintiff  brings  error.    Affirmed. 

Geo.  T.  Todd,  for  plaintiff  in  error.  I^  B. 
Schluter,  for  defendant  In  error. 

NEjILL,  J.  Joseph  Jones,  for  himself  and 
his  wife,  Mary,  brought  this  suit  against  the 
defendant  in  error  to  recover  $2,000  dam- 
ages for  the  death  of  their  son,  Uriaa,  alleged 
to  have  been  caused  by  the  negligence  of  the 
Sherman,  Shreveport  &  Southern  Railway 
Company,  for  the  consequence  of  which  it  Is 
alleged  defendant  In  error,  by  reason  of  its 
purchase  of  and  consolidation  with  said  rail- 
way company,  became  liable.  It  is  alleged  as 
the  grounds  of  negligence  that  on  the  20th  day 
of  December,  1900,  a  passenger  train  of  the 
Sherman,  Shreveport  &  Southern  Railway 
Company  was  filled  with  armed,  lawless,  and 
boisterous  men,  who  wantonly  and  reckless- 
ly discharged  loaded  arms  on  its  trip  from 
Granville  to  Jefferson,  Tex.;  that  the  railroad 
failed  to  discharge  its  duty  to  preserve  peace 
and  order  and  to  protect  the  lives  of  its  em- 
ployes who  were  on  its  right  of  way  near  the 
track  of  the  company,  and  prevent  wanton 
and  reckless  firing  of  deadly  weapons  from 
its  trains;  that  when  said  train  reached  a 
point  opposite  where  plalntiflTs  son,  Urias, 
was  at  work  with  a  section  gang,  some  per- 
son thereon,  either  a  passenger  or  employ^, 
aimed  and  fired  a  gun  or  revtdver  at  the  sec- 
tion crew,  and  thereby  instantly  killed  Urias. 
The  defendant,  after  filing  general  and  spe- 
cial exceptions  to  the  petition,  answered  by  a 
plea  of  not  guilty,  and  pleaded  specially  that 
If  deceased  was  shot  by  a  passenger  on  its 
train,  it  was  done  so  suddenly,  and  without' 
notice  or  warning  to  defendant,  that  it  could 
not  have  prevented  the  shooting;  that  none 
of  Its  employes  was  present  at  the  time  the 
shot  was  fired;  and  it  could  not  know  the 
same  would  be  fired,  and  therefore  is  not 
liable  for  the  Injury.  Upon  hearing  the  evi- 
dence, the  court  peremptorily  instructed  a 
verdict  for  the  defendant.  It  is  from  a  judg- 
ment rendered  in  favor  of  defendant  upon  the 
verdict  returned  in  obedience  to  sacb  Instmc- 
tlon  this  appeal  is  prosecuted. 

The  undisputed  evidence  shows  that  Urias 
Jones,  plaintiff's  son,  was  in  defendant's  em- 
ployment, working  as  a  section  hand  on  the 
line  of  its  road  between  Jefferson,  in  Marion 
county,  and  Waskom,  in  Harrison  county,  on 
the  20th  of  December,  1900;  that  at  saiddate 
defendant  was  running  an  excursion  trahi 
for  passengers  over  its  road,  upon  whlcfa  wen 
many  people  going  to  the  old  states  on  a  b<d- 
Iday  ^cursion;  and  that  as  the  train  passed 


Digitized  by 


Google 


Tex.) 


HAMILTON  T.  VOTAW. 


1091 


along  where  Urias  was  at  work  some  one 
fired  a  pistol  shot  from  the  train,  which 
strnck  and  killed  him.  As  soon  as  the  con- 
ductor in  charge  of  the  train  heard  of  It,  he 
made  Inquiry,  and  did  all  he  could  to  ascer- 
tain who  fired  the  shot;  and,  being  unable 
to  do  so,  he  stopped  the  train  at  Waskom— the 
first  station  it  reached  afterwards— and  had 
oflElcers  of  the  law  to  Investigate  the  matter 
and  endeavor  to  find  out  and  apprehend  the 
guilty  party,  but  without  avalL  He  had  the 
same  kind  of  search  made  on  the  train  at 
Shreveport,  with  like  result.  There  was  evi- 
dence that  a  shot  was  fired  from  or  near  the 
train  close  to  Pittsburg,  Tex.  Immediately 
after  it  was  heard,  the  conductor  made  In- 
-vestlgatlon  and  inquiry  in  regard  to  it,  but 
failed  to  find  that  it  was  fired  by  any  one  on 
the  train.  The  evidence  shows  that  there 
were  a  great  many  people  on  board  the  train, 
all  laughing  and  talking  and  hilarious,  but 
nothing  disorderly.  There  was  nothing  In 
the  manner  or  conduct  of  any  one  on  the 
train  that  would  give  defendant's  servants 
In  charge  reason  to  apprehend  such  a  deed 
of  violence  as  caused  the  death  of  plaintiffs 
son. 

Under  the  undisputed  facts,  the  trial  court 
could  not  In  the  discharge  of  its  duty,  have 
done  otherwise  than  instruct  the  Jury  to  re* 
turn  a  verdict  for  the  defendant  Therefore, 
the  Judgment  is  affirmed. 


HAMILTON  V,  VOTAW  et  al.* 

(Court  of  Civil  Appeals  of  Texas.    March  24, 

1903.) 

PUBLIC  UlNDS— SCHOOL  LANDS— DBTACHBO 
LANDS. 

1.  An  adverse  claimaat  cannot  assail  the  title 
of  a  purchaser  of  Khool  lands  on  the  ground 
that  in  making  his  purchase  be  acted  in  collu- 
sion with  some  other  person,  but  the  question 
can  only  be  raised  by  the  state. 

2.  WhUe  Rev.  St.  1895,  art.  4218j,  does  not 
require  that  the  obligation  for  the  payment  of 
the  price  of  school  land  shall  describe  the 
land.  If  an  applicant  undertakes  to  describe 
the  land  in  the  obligation  filed  by  him  it  is 
void  if  it  describes  a  different  tract  from  that 
described  in  the  application. 

8.  Where  an  obligation  filed  by  a  purchaser 
undertook  to  describe  the  land,  a  variance 
caused  by  a  misstatement  of  the  name  of  the 
grantee  of  the  certificate  was  immaterial. 

4.  Where,  at  the  time  certain  lands  were  sold 
by  the  state,  all  the  adjoining  lauds  had  been 
sold,  save  one  section,  application  for  which 
had  l>een  made,  and  which  was  afterwards  sold, 
the  first  lands  were  "detached"  lands  at  the 
time,  so  as  to  be  subject  to  sale. 

Appeal  from  District  Court  Liberty  County; 
L.  B.  Hightower,  Judge. 

Action  by  Charles  E<amest  against  O.  M. 
Votaw  and  others.  From  a  Judgment  in  fa- 
Tor  of  defendant  Votaw,  defendant  H.  Hamil- 
ton appeals.    Afibmed. 

SL  T.  Branch  and  B.  B.  Pickett  for  appel- 
lant Dan  H.  Triplett  and  J.  N.  Votaw,  for 
ai>pellee8. 

*Behearins  denied,  and  vrlt  of  arror  denied  by 
Supreme  Court. 


PLEASANTS,  J.  This  is  an  action  of  tres- 
pass to  try  title,  brought  by  Charles  Barnes^ 
against  G.  M.  Votaw.  Appellant,  Hamilton, 
Is  the  vendor  of  said  Earnest,  and,  as  such, 
was  made  a  party  defendant  by  Earnest  and 
Judgment  sought  against  liim  on  his  warranty 
in  event  plaintiff  failed  to  recover  the  land 
sued  for.  The  defendant  Votaw  answered  by 
plea  of  not  guilty.  Hamilton  answered,  ad- 
mitting that  he  liad  conveyed  the  land  to  plain- 
tiff by  warranty  deed,  and  averred  his  will- 
ingness to  defend  the  title  to  same  against  the 
claim  of  the  defendant  Votaw,  who,  he  alleged, 
bad  no  title  to  said  land,  and  against  whose 
title  he  pleaded  "Not  guilty."  He  further 
averred  tliat  the  land  in  controversy  had  been 
conveyed  to  him  by  W.  W.  Dies  by  warranty 
deed,  and  prayed  that  said  Dies  be  made  a 
party  defendant,  and  that,  In  event  plaintiff 
should  recover  against  him,  that  he  have  Judg- 
ment against  said  Dies  on  his  warranty.  Dies 
answered  by  general  denial  and  plea  of  not 
grnllty.  The  case  was  tried  by  the  court  be- 
low without  a  Jury,  and  Judgment  was  ren- 
dered in  favor  of  Votaw  for  the  land  in  con- 
troversy, against  Hamilton  in  favor  of  Earnest 
for  the  purchase  money  and  Interest  paid 
Hamilton  for  the  land,  and  In  favor  of  Hamil- 
ton against  Dies  for  the  amount  paid  Dies  by 
Hamilton  for  said  land,  and  the  interest  there- 
on. From  this  Judgment,  only  Hamilton  has 
appealed. 

The  land  in  controversy  was  state  school 
land,  and  is  the  south  half  of  section  No.  2, 
certificate  No.  1,796,  issued  to  B.  S.  &  F.,  and 
situated  In  Liberty  county.  The  findings  of 
fact  by  the  trial  cotut  are  as  follows: 

"(1)  That  on  the  18th  day  of  September, 
1900,  M.  E.  Groos  filed  his  appUcatlon  In  the 
General  I.And  Office  of  the  state  of  Texas, 
with  the  Land  Commissioner,  for  the  purchase 
of  the  land  in  controversy.  In  which  applica- 
tion the  land  applied  for  was  de8cril)ed  as  sec- 
tion 2,  certificate  1,796,  grantee  B.  S.  &  F.,  640 
acres,  price  per  acre  |1.50,  in  Liberty  county, 
Texas,  about  14  miles  S.,  70  E.,  from  county 
site.  Sworn  to  by  the  applicant  on  the  same 
day,  and  upon  the  same  day,  and  as  a  part 
of  the  same  transaction,  and  upon  the  same 
piece  of  paper,  the  said  applicant  executed 
and  filed  at  the  same  time  his  obligation  in 
writing  to  pay  to  the  state  of  Texas  the  stun 
of  $936,  with  Interest  thereon  annually  at  3 
per  cent,  together  with  one-fortieth  of  the 
original  principal,  on  the  Ist  day  of  each  No- 
vember thereafter,  until  the  -whole  purchase 
money  is  paid,  etc.,  as  the  balance  of  the 
purchase  money  due  upon  the  land  described 
in  the  application.  In  said  obligation  the  land 
is  described  the  same  as  to  state,  county,  sec- 
tion number,  and  number  of  survey,  but  the 
grantee  of  certificate  No.  1,796  in  this  obliga- 
tion Is  given  as  'H.  &  T.  C.  Ry.  Oo.,'  but  I 
find  that  it  was  intended  to  be,  and  should 
have  been,  B.  S.  &  F. 

"(2)  That  on  the  18th  day  of  September, 
1900,  and  prior  to  the  filing  of  said  applica- 
tion, the  said  land  applied  for  was  a  detached 
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Si.ou  per  acre,  ana  tnat  aam  appucauon  was 
the  first  application  to  purchase  said  land 
after  the  same  was  placed  upon  the  market, 
and  that  the  first  payment  for  said  laud  was 
deposited  with  the  treasurer  as  required  by 
law. 

"(3)  That  said  application  and  obligation  so 
filed  by  M.  K.  Groos  was  in  full  compliance 
with  the  existing  law,  and  entitled  the  ap- 
plicant to  an  award  of  the  land  applied  for. 

"(4)  That  the  land  so  applied  for  was  on 
the  said  ISth  day  of  September,  1900,  the  only 
section  No.  2,  certificate  No.  1,796,  school  sec- 
tion, In  Liberty  county,  Texas,  and  that  there 
was  not  and  is  not  now  in  Uberty  county, 
Texas,  any  other  section  of  land  numbered  2, 
with  certificate  No.  1,796,  and  that  the  said 
application  of  the  said  Oroos  was  for  the  pur- 
chase of  school  land. 

"(5)  That  said  land  so  applied  for  was 
properly  awarded  to  the  said  M.  E.  Groos  by 
the  Commissioner  of  the  General  Land  OfSce 
of  the  state  of  Texas  December  18,  1901. 

"(6)  And  that  the  defendant  C.  M.  Votaw, 
by  a  deed  duly  executed  by  the  said  M.  B. 
Groos,  holds  all  Interest,  right,  and  title  of 
the  said  Groos  to  said  land,  and  that  the  said 
Votaw  placed  said  deed  upon  record  in  the 
county  clerk's  office  of  Liberty  county,  Texas, 
and  thereafter  filed  the  same  In  the  General 
Laud  Office  of  the  state,  together  with  his 
obligation  In  writing  to  pay  to  the  state  of 
Texas  the  balance  due  upon  said  land  so 
awarded  to  the  said  Groos,  In  full  compliance 
with  the  law  of  this  state. 

"(7)  That  W.  W.  Dies,  one  of  the  defend- 
ants In  this  suit,  filed  his  application  and  ob- 
ligation in  writing  to  purchase  the  same  land 
involTed  in  this  suit  with  said  Land  Com- 
missioner, in  due  form  of  law,  on  the  16th 
day  of  January,  1901. 

"(8)  That  on  the  10th  day  of  January!  1902, 
the  Commissioner  of  the  General  Land  Office 
wrongfully  canceled  the  award  of  M.  B. 
Groos,  and  on  the  same  day  awarded  said  land 
to  the  said  W.  W.  Dies,  for  the  reason  that  the 
grantee  In  the  obligation  is  stated  aa  being 
H.  &  T.  C.  Ry.  Co. 

"(9)  That  on  the  20th  day  of  February,  1901, 
W.  W.  Dies,  by  his  general  warranty  deed  of 
that  date,  sold  and  transferred  the  land  in 
controversy  to  defendant  H.  Hamilton  for  the 
sum  of  $C61. 

"(10)  Thatonthe20thdayof  April,  1901,  de- 
fendant H.  Hamilton,  by  his  general  warranty 
deed  of  that  date,  sold  said  land  In  controversy 
In  this  suit  to  the  plaintiff,  Charles  Bamest, 
for  the  sum  of  $1,600." 

Under  the  first  and  second  assignments  of 
error,  the  appellant  contends  that  the  trial 
court  erred  in  not  finding  that  there  was  col- 
lusion between  Groos  and  Votaw  In  the  pur- 
chase of  the  land  In  controversy,  and  In  not 
rendering  Judgment  for  the  plaintiff  upon  that 
ground.  An  adverse  claimant  cannot  assail 
the  title  of  a  purchaser  of  school  lands  on 
the  ground  that  In  making  his  purchase  he 


xms  auesnon  can  only  oe  nusea  by  tne  state 
Logan  V.  Curry  (Tex.  Sup.)  69  S.  W.  129: 
Thompson  v.  Hubbard  (Tex.  Qv.  App.)  69 
S.  W.  649. 

The  third  assignment  of  error  complains  of 
the  ruling  of  the  trial  court  in  admitting  in 
evidence  the  application  of  Groos  to  purchase 
the  land,  over  the  objection  of  plaintiff  that 
there  was  a  fatal  variance  between  tbe  appli- 
cation and  the  accompanying  obligation  for 
the  payment  of  the  purcliase  money.  Tbe 
fourth  assignment  complains  of  the  ruling  of 
the  court  In  permitting  Groos  to  testify  that 
said  variance  was  not  Intended  by  him,  but 
was  a  mistake.  Under  the  fifth  assignment 
it  Is  urged  that  the  trial  court  should  hare 
rendered  Judgment  in  favor  of  plaintiff  be- 
cause of  the  variance  above  mentioned.  With- 
out discussing  these  assignments  in  detail,  it 
is  sufficient  to  say  that  none  of  them  present 
any  error.  The  statute  does  not  require  that 
the  obligation  for  tbe  payment  of  the  purchase 
money  shall  describe  the  land.  Article  4218j, 
Bev.  St.  1895.  An  applicant  having  under- 
taken, however,  to  describe  tbe  land  in  the 
obligation  filed  by  him,  such  obligation  would 
be  void  if  it  described  a  different  tract  of  land 
from  that  described  in  his  application.  But 
we  think  the  obligation  filed  by  Groos  suf- 
ficiently Identifies  the  land  therein  described 
as  the  same  land  described  in  bis  application, 
and  the  variance  caused  by  the  misstatement 
of  the  name  of  the  grantee  of  the  certificate 
is  immaterial.  The  application  and  obligation, 
being  a  part  of  the  same  transaction,  and  be- 
ing written  upon  the  same  piece  of  paper, 
must  be  construed  together;  and,  when  so 
construed.  It  is  plain  that  the  obligation  is  in- 
tended as  a  promise  to  pay  the  purchase 
money  of  tbe  laud  described  In  tbe  applica- 
tion. 

Under  tbe  remaining  assignments  the  appel- 
lant contends  that  the  land  in  controversy 
could  not  have  been  awarded  to  Groos,  be- 
cause at  tbe  time  his  application  was  made  it 
was  not  "detached"  land,  and  subject  to  sale 
as  such.  It  would  seem  that  under  the  prin- 
ciples announced  in  Logan  v.  Curry,  supra. 
this  issue  could  not  be  made  by  appellant: 
the  state  having,  by  its  proper  officer,  sold  the 
land  as  "detached"  land.  But  be  this  as  it 
may,  tbe  evidence  shows  that  the  survey  was 
In  fact  detached  land  at  the  time  if  was  sold 
to  Groos.  All  of  the  state  lands  adjoining  the 
survey  in  question  had  been  sold  by  the  state 
prior  to  the  18th  of  September,  1900,  when 
Groos'  application  was  ffied,  except  section  No. 
2,  certificate  No.  1,834,  L.  Priest  survey,  'being 
section  No.  1,  certiflcate  No.  1,835,  whldi  ad- 
joins the  land  in  controversy  on  the  east.  On 
the  17th  of  September,  1900,  F.  M.  Weils 
filed  application  to  purchase  the  nortb  s*i> 
acres  of  L.  Priest  survey,  certiflcate  No.  1.834. 
This  application  was  suspended  by  the  Land 
Commissioner  until  the  Land  Office  could  be 
informed  as  to  which  of  the  L.  Priest  sbt- 
veys  was  intended,  and  tbe  sale  waa  not  madt; 
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a,  u.  jrriesi  suryey.  jiTom  tnia  siaiemeui  oi 
tbe  evidence,  it  apitears  tliat,  at  the  time 
Groos  filed  his  application  to  purchase  the 
land  In  controversy,  all  of  the  adjoining  lands 
owned  by  the  state  had  been  sold,  except  the 
north  80  acres  of  section  No.  2,  certificate  No. 
1,834,  L.  Priest  survey,  and  that  a  valid  ap- 
plication to  purchase  this  80  acres  bad  been 
filed  by  Wells,  and  upon  this  application  said 
land  was  awarded  to  Wells  on  December  12, 
1900.  We  think  these  facts  show  that  the 
land  in  controversy  was  detached  land  at  the 
time  the  application  of  Groos  was  filed.  The 
application  filed  by  Wells  for  the  80  acres  of 
the  Ifc  Priest  survey  was  valid  application, 
and  entitled  him  to  an  award  of  the  laud  which 
he  afterwards  received.  The  sale  to  Wells 
took  effect  from  the  date  of  his  application, 
and  from  that  date  the  land  in  controversy 
became  detached  land. 

We  think  the  Judgment  of  the  court  below 
should  be  afBrmed,  and  it  Is  so  ordered.  Af- 
firmed. 


HUGHEY  V.  WALKER. 
(Supreme  Conrt  of  Arkansas.    April  18,  1903.) 

BJKCTMBNT— LAND  OCCUPIED  BY  TRAM 

RAILWAY. 
1.  An   owner   was   entitled   to   recover   land 
oocnpied   by   a  tram  railway  which  had   been 
laid   without   her   consent   and   without   power 
to  exercise  the  right  of  eminent  domain. 

Appeal  from  Circuit  Court,  Bradley  County; 
Zacbarlah  T.  Wood,  Judge. 

Ejectment  by  Mrs.  N.  C.  Hughey  against 
J.  &  Walker.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Reversed. 

This  is  an  appeal  from  the  Judgment  of 
the  court,  in  favor  of  appellee,  in  an  action 
of  ejectment  brought  by  the  appellant  for  the 
recovery  of  that  part  of  the  southwest  quart- 
er of  section  18,  township  13  8.,  range  9  W., 
•which  was  occupied  by  the  appellee  for  the 
use  of  a  tram  railway,  by  him  built,  and  laid 
over  said  land. 

The  causes  assigned  In  the  motion  for  re- 
versal of  the  Judgment  are:  (1)  The  verdict 
Is  contrary  to  law.  (2)  The  verdict  Is  con- 
trary to  the  evidence.  (3)  The  court  erred 
In  admitting  the  testimony  of  witness  Fra- 
zler.  (4)  The  court  erred  in  giving  Instruc- 
tion No.  6  of  its  own  motion.  (5)  The  court 
erred  in  giving  the  first  and  third  butruc- 
tlons  on  the  part  of  appellee. 

The  ownership  of  the  land  by  the  appel- 
lant, Mrs.  Hughey,  Is  admitted. 

Wells  &  Williamson,  for  appellant 

HUGHES,  J.  (after  stating  the  facta).  It 
does  not  appear  that  Walker,  the  appellee, 
had  any  corporate  right  or  power  to  exercise 
tbe  right  of  eminent  domain,  or  that  be  pos- 
sessed any  right  by  contract  to  build  or  main- 
tain  the    tram    railway   over    the    land    o{ 


gei  ner  permission,  ana  onerea  ^ou  lor  me 
right  to  cross  the  land  with  his  tram  railway, 
but  the  appellant  fcfused  absolutely  to  grant 
the  privilege,  except  upon  condition  that  the 
appellee,  Walker,  would  pay  her  what  be 
owed  her  for  timber  he  had  cut  on  her  land, 
and  would  also  pay  her,  for  the  privilege 
of  crossing  her  land  with  the  tramway,  as 
much  as  he  paid  others  for  a  like  privilege. 
It  does  not  appear  that  he  complied  with 
this  condition  at  all. 

There  Is  not  a  scintilla  of  evidence  show- 
ing that  the  permission  to  mn  the  tramway 
over  the  land  was  ever  given.  There  is  an 
utter  failure  of  the  evidence  to  support  the 
Judgment,  which  Is  reversed,  and,  inasmuch  as 
damages  are  waived  here  by  appellant,  Judg- 
ment will  be  rendered  below  for  appellant 
for  recovery  of  the  land  and  cost*. 

BATTLE,  X,  did  not  participate. 


McCLINTOCK  v.  THWEATT. 

(Supreme  Court  of  Arkansas.    April  18,  1903.) 

STATEMENT  OF  ACCOUNT— EQUITY— JURISMC- 
TION— CONTRACT  TO  DIVIDE  PROFITS  FROM 
SALES  OF  LANDS— STATUTE  OF  FRAUDS. 

1.  Equity  has  jurisdiction  to  order  a  state- 
meat  of  au  account  extending  through  eight 
years,  the  debit  of  which  consist  of  various 
sums  received  for  the  purchase  of  lands,  and 
the  credits  of  moneys  paid  for  lands,  taxes, 
and  other  purposes,  where  plaintiff  alleges  that 
he  has  not  sufllcient  information  to  enable  him 
to  state  the  account,  and  that  be  is  ignorant  of 
the  amount  due  him. 

2.  A  contract  to  divide  the  profits  derived 
from  sales  of  lauds,  fully  executed  except  as  to 
a  division  of  the  profits,  is  not  within  Sand.  & 
H.  Dig.  8  3409,  providmg  that  no  action  shall 
be  brought  on  a  contract  for  the  sale  of  land 
unless  the  same  is  in  writing. 

Appeal  from  Prairie  Chancery  Court;  John 
M.  Elliott,  Chancellor. 

Action  by  J.  M.  McClintock  against  J.  G, 
Thweatt.  A  demurrer  to  the  complaint  was 
sustained,  and  plaintiff  appeals.    Reversed. 

Eugene  Lankford,  for  appellant.  Gatewood 
&  Gatewood,  for  appellee. 

BATTLE,  J.  The  plaintiff,  J.  M.  McClin- 
tock, instituted  this  suit  against  the  defend- 
ant, J.  G.  Thweatt,  and  alleged  in  his  com- 
plaint as  follows: 

"That  in  the  year  1888  he  and  the  defend- 
ant entered  into  a  partnership  agreement  for 
the  purpose  of  buying  and  selling  certain 
lands  hereinafter  described.  That  the .  de- 
fendant had  a  land  deal  on  hand,  In  which 
be  offered  said  lands  for  |1,000  in  cash. 
That  he  thought  said  lands  to  be  worth  much 
more,  and  was  looking  about  to  get  some  one 
to  furnish  him  the  money.  That  he  spoke 
to  the  defendant  about  the  good  deal,  and 
stated  to  him  that  if  he  had  the  $1,000  cash 
he  could  make  some  money.    That  the  de- 
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fendant  told  him  he  would  furnish  the  mon- 
ey if  he  would  let  him  In  on  the  deal.  Plain- 
tiff could  have  gotten  the  money  from  other 
parties,  but,  being  brother  lawyer  at  the  bar, 
he  had  confidence  in  him'  let  him  in  on  the 
deal,  and  got  the  land  finally  for  less  than 
$1,000.  That  defendant  would  have  not  got 
the  land  without  plaintiff's  efforts  In  the 
matter,  nor  would  he  have  ever  known  of 
the  deal.  That  said  agreement  was  not 
placed  in  writing  because  of  said-  confidence. 
He  believed  he  would  carry  out  his  agree; 
ment,  which  he  had  always  agreed  and  prom- 
ised to  do  till  the  bringing  of  this  suit. 
[Then  follows  a  description  of  the  land  re- 
ferred to,  and  which  it  is  immaterial  to 
state.]  That  under  their  agreement  they 
were  to  share  equally  in  the  profits  of  said 
business,  and  the  plaintiff  looked  after  the 
purchase  of  said  lands,  and  he  and  the  de- 
fendant both  looked  after  the  sale  of  the 
same.  That  it  was  agreed  and  understood 
that  deeds  to  all  of  the  lands  should  be°  taken 
in  the  name  of  the  defendant,  Thweatt,  which 
was  done,  and  he  was  to  make  deeds  to  all 
purchasers,  and  did  make  deeds  to  parties 
he  sold  to,  and  also  to  lands  sold  by  plain- 
tiff. The  said  lands  were  purchased  under 
said  agreement,  and  were  sold  at  various 
dates;  the  first  being  made  on  the  16th  day 
of  February,  1888,  and  the  last  was  made 
on  the  23d  day  of  May,  1896.  That  during 
the  whole  time  there  has  been  no  settlement 
of  partnership  business,  notwithstanding  the 
fact  that  plaintiff  has  repeatedly  asked  de- 
fendant to  settle  said  partnership  business 
with  him.  He  always  agreed  to,  but  plain- 
tiff never  could  get  him  to,  settle.  The  de- 
fendant has  paid  out  and  expended  in  fur- 
thering said  business  and  land  deals.  In  p«ur- 
chase  money  and  taxes,  about  the  sum  of 
$3,000;  the  exact  amount,  plaintiff  is  un- 
able to  say.  This  amount  is  as  nearly  cor- 
rect as  he  Is  able  now  to  state.  The  de- 
fendant has  received  from  said  business  and 
laud  deals  the  sum  of  $3,000,  according  to 
the  deeds  made  by  him,  and  the  best  in- 
formation of  plaintiff,  but  plaintiff  cannot 
say  positively  that  this  is  all  that  defendant 
has  received  from  said  land  business.  That 
the  plaintiff  herein  received  the  sum  of  $240 
from  said  land  deal,  from  land  deeded  by 
plaintiff  and  partnership  business,  and  this 
is  all  he  has  received.  That  said  money  was 
turned  over  to  him  as  part  of  his  share  of 
the  profits  under  said  contract  That  ac- 
cording to  the  records  and  the  best  informa- 
tion he  is  now  able  to  receive,  the  sum  of 
$1,021  is  now  due  him  from  the  partnership 
business.  That  if  plaintiff  had  not  taken 
him  into  the  deal,  the  said  defendant  would 
not  have  made  anything  out  of  it  The  plain- 
tiff would  have  made  as  much  as  he  la  now 
asking  in  this  complaint" 

And  he  concluded  by  asking  that  the  de- 
fendant be  required  to  account  to  plaintiff, 
and  that  a  master  be  appointed,  if  necessary, 
to  state  an  account,  for  Judgment  for  the 


amount  found  to  be  due  him,  and  for  other 

relief. 

The  defendant  demurred  to  the  complaint 
because  there  is  no  equity  in  it  and  it  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

The  court  sustained  the  demurrer,  and  thf 
plaintiff  appealed. 

A  statement  of  an  account  is  tbe  equitable 
relief  invoked  in  this  case.  The  account  ex- 
tends through  eight  years— from  tlie  year 
1888  to  the  year  1896— the  debits  of  which 
consist  of  various  sums  received  for  tbe  pur- 
chase of  lands;  and  the  credits,  of  moneys 
paid  for  lands,  taxes,  and  other  purposes. 
Appellant  alleged  In  his  complaint  tbat  he 
has  not  information  or  means  sufficient  to 
enable  him  to  state  such  account,  and  tbat  he 
is  Ignorant  of  the  amount  due  him.  In  such 
cases,  courts  of  equity  have  jurisdiction  to 
grant  relief.  Trapnall  v.  Hill,  31  Ark.  340. 
352,  355;  Dennis  v.  Tomllnson,  49  Ark.  575, 
576,  6  S.  W.  11;  1  Story's  Eq.  Jur.  (13th 
Ed.)  8  459. 

Is  appellant  entitled  to  the  relief?  This  is 
denied,  in  part,  upon  the  ground  that  the 
contract  relied  upon  relates  to  an  inter^t  in 
lands,  and  is  not  in  writing,  as  provided  by 
the  statute  of  frauds.  The  statute  relied  on 
provides:  "No  action  shall  be  brought  •  •  • 
to  charge  any  person  upon  any  contract  for 
the  sale  of  lands,  tenements  or  heredita- 
ments, or  any  interest  in  or  concerning  them. 
*  *  *  unless  the  agreement,  promise  or 
contract  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  there- 
of, shall  be  made  in  writing,  and  signed  by 
the  party  to  be  charged  therewith,  or  signed 
by  some  other  person  by  him  thereunto  prop- 
erly authorized."  Sand.  &  H.  Dig.  |  3468. 
This  action  is  not  brought  to  charge  appellee 
upon  any  contract  for  the  sale  of  lands,  or 
any  Interest  In  or  coilceming  them.  Ap- 
pellant seeks  to  enforce  a  contract  to  divide 
the  profits  derived  from  the  sales  of  land. 
Tbe  lands  purchased  by  him  and  appellee 
were  to  be  conveyed  to  appellee,  and  were 
by  him  to  be  conveyed  to  the  persons  to 
whom  they  sold  the  same,  which  has  been 
done.  The  profits  were  to  be  divided  equally 
between  them.  So  much  of  the  contract  as 
comes  within  the  statute  of  frauds  has  been 
performed.  The  remainder  of  the  contract— 
the  agreement  to  divide  profits— does  not 
and  will  support  an  action.  Trowbridge  v. 
Wetherbee,  11  Allen,  361;  Bunnel  v.  Tain- 
tor's  Adm'r,  4  Conn.  568;  Howell  ▼.  Kelly, 
149  Pa.  473,  24  Atl.  224;  Bruce  ▼.  Hastings. 
41  Vt  380,  98  Am.  Dec.  592;  Hess  v.  Pox, 
10  Wend.  436;  Benjamin  v.  Zell,  100  Pa.  36; 
Llnscott  V.  Mclntlre,  15  Me.  201,  33  Am.  Dec. 
602;  Gwaltney  v.  Wheeler,  28  Ind.  415: 
Browne  on  Statute  of  Frauds  @th  Ed.)  { 
261g. 

The  Judgment  of  tbe  circuit  court  is  re- 
versed, and  the  cause  is  remanded,  with  in- 
structions to  the  court  to  overrule  the  de- 
murrer. 
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ST.  LOUIS,  L  If .  ft  S.  KT.  CO.  v.  NORTON. 

(Supreme  Gonrt  of  Arkansas.    April  11,  1903.) 

JRAIUtOADS  —  CATTLE  ON  TRACK  —  INJCRT  — 
NBOUGBNCE  —  BURDEN  OF  PROOF  —  SCFFI- 
■CIBNCY  OF  BVIDBNCB— LOOKOUT— OBJECTION 
TO  INSTRUCTION— BAILEE— RIGHT  OF  RE- 
COVERY. 

1.  The  burden  is  on  a  railroad  company  to 
show  that  it  used  due  care  to  avoid  killing  stock 
on  its  track. 

2.  Evidence;  in  an  action  against  a  railroad 
company  for  the  value  of  stock  killed  on  its 
tracK,  examined,  and  held  to  support  a  ver- 
dict for  plaintiff,  based  on  the  negligence  of 
the  company's  employee  in  the  management  of 
the  train. 

3.  In  an  action  for  the  value  of  stock  killed 
<jn  a  railroad  track,  the  court  instructed  that 
it  was  the  duty  of  "all  persons  running  trains" 
to  keep  a  constant  lookout,  and,  if  any  prop- 
-erty  was  injured  "by  the  negligence  of  any 
■employe  of  any  railroad  to  keep  such  lookout, ' 
the  company  was  liable.  Held,  that  the  crit- 
icism that  the  instruction  required  all  members 
of  the  train  crew  to  keep  a  lookout,  being  as  to 
a  matter  of  form,  must  be  taken  advantage  of 
by  a  specific  objection,  or  a  requested  inptruc- 
tiou  negativing  that  idea,  and  could  not  be 
raised  by  a  general  objection. 

4.  Under  Sand.  &  H.  Dig.  i  G352,  providing 
that  one  who  has  a  special  ownership  in  stock 
injured  by  a  railroad  train  may  sue  the  com- 
pany and  recover  such  damages  as  the  court 
or  Jury  may  assess,  a  bailee,  having  charge  of  a 
mnle  for  the  purpose  of  sale,  may  recover  the 
full  value  of  the  animal  from  a  railroad  com- 
pany whose  train  negligently  killed  it,  and  is 
not  restricted  to  the  amount  he  has  expended 
in  feeding  and  caring  for  it. 

Appeal  from  Circuit  Court,  Jefterson  Coun- 
ty; Antonio  B.  Orau,  Judge. 

Action  by  Isaac  S.  Norton  against  the  St 
Louis,  Iron  Mountain  ft  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

Dodge  &  Johnson,  for  appellant.  C.  H. 
Harding  and  J.  W.  Crawford,  for  appellee. 

BATTLB,  J.     Isaac  S.  Norton  sued  the 

'St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company  for  the  damages  occasioned 
by  the  negligent  killing  of  one  mule  and  two 
horses,  of  the  property  of  the  plaintiff,  by  the 

■  defendant's  railway  train.     The  plaintiff  re- 
covered  Judgment,   and   the    defendant    ap- 
pealed. 
The  appellant  Insists  that  the  verdict  of  the 

Jury,  upon  which  the  judgment  was  based, 
was  contrary  to  the  evidence. 

P.  Molter  testified  that  he,  on  or  about 
the  leth  of  February,  1900,  was  engineer  of 
a  freight  train  ot  appellant,  which  consisted 
of  39  cars  and  a  caboose.  The  train  was 
running  about  12  miles  an  hour,  and  was 
equipped  with  a  headlight,  air  brakes,  sand, 
and  sand  lever.  While  moving  at  the  speed 
stated,  be  saw  stock  100  feet  ahead  of  him. 
"They  were  huddled  together  in  the  middle 
of  the  track,"  and  did  not  move  until  the 
train  struck  them.  As  soon  as  he  saw  them 
he  sounded  the  whistle.  He  "could  not  see 
very  far  on  account  of  it  being  a  bad  night." 

'"It  was  between  a  sleet  and  a  snow  at  the 


time  this  took  place,  and  was  about  8  o'clock 
in  the  morning."  His  statement  was  eon- 
flrmed  by  that  of  his  fireman. 

•Other  witnesses  testified  that  there  were 
tracks  of  the  horses  and  mule  on  track  of 
the  railroad,  which  indicated  that  they  were 
running  on  the  track  about  600  yards  to  the 
place  where  they  were  struck  and  killed  by 
the  train,  and  that  there  were  no  tracks  to 
indicate  that  they  returned  from  that  place. 
Witnesses  differed  as  to  the  state  of  the  weath- 
er at  the  time  the  stock  was  killed,  and  leave 
the  distance  the  stock  could  have  been  seen 
by  means  of  a  headlight,  In  advance  of  the 
train,  in  doubt.  The  burden  was  on  the  ap- 
pellant to  show  that  It  used  due  care  to  avoid 
killing  the  stock.  It  devolved  upon  the  jury 
to  determine  whether  it  had  done  so.  They 
decided  that  It  had  not.  and  there  is  sufficient 
evidence  to  sustain  their  verdict. 

Appellant  contends  tliat  the  court  erred 
In  Instructing  the  jury  as  follows: 

"(1)  The  Jury  are  instructed  that  it  is 
the  duty  of  all  persons  running  trains  in 
this  state  upon  any  railroad  to  keep  a  con- 
stant lookout  for  persons  and  property  upon 
the  track  of  said  railroad,  and  if  any  person 
or  property  shall  be  killed  or  Injured  by  the 
negligeuce  of  any  employ^  of  any  railroad 
to  keep  such  lookout,  the  company  owning 
and  operating  any  such  railroad  shall  be 
liable  to  the  person  Injured  for  all  damages 
resulting  from  such  neglect  to  keep  such  look- 
out, and  the  burden  of  proof  shall  devolve 
upon  such  railroad  to  establish  the  fact  that 
this  duty  has  been  performed." 

In  this  connection  the  court  instructed 
the  Jury,  at  tlie  request  of  appellant,  as 
follows: 

"(1)  A  railroad  c<Mnpany  owes  no  duty 
to  the  owner  of  stock  which  strays  upon  Its 
track,  except  to  ke^  a  constant  and  care- 
ful lookout  upon  the  track,  and  to  use  rea- 
sonable and  ordinary  care  at  the  time  to  av(4d 
striking  It.  So,  If  you  believe  from  the  evi- 
dence in  this  case  that  the  engineer  In  charge 
of  the  train  was  keeping  such  a  lookout,  and 
did  use  such  care  to  avoid  striking  the  an- 
imals In  controversy  as  an  ordinarily  pru- 
dent man  would  have  used  under  the  cir- 
cumstances, but,  on  account  of  the  close 
proximity  of  the  animals  to  the  moving  train 
when  the  engineer  discovered  them  on  the 
track,  he  was  unable  to  stop  the  train  in 
time  to  avoid  striking  them,  then  the  com- 
pany was  not  guilty  of  such  negligence  as 
will  entitle  the  plaintiff  to  recover,  and  your 
verdict  will  be  for  the  defendant." 

In  St.  Louis,  Iron  Mountain  ft  Southern 
Railway  Company  v.  Prltchett,  86  Ark.  46, 
48  S.  W.  809,  this  court.  In  commenting  on 
an  instruction  similar  to  the  one  objected  to, 
said:  "Counsel  for  appellant  contend  that 
this  instruction,  in  effect,  declared  It  to  be 
the  duty  of  each  and  every  member  of  the 
train  crew  to  keep  a  lookout.  We  do  not  be- 
lieve that  the  language  used  necessarily  con- 
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crew  should  see  that  a  lookout  was  kept,  and 
this,  doubtless,  Is  the  meaning  which  tlie 
presiding  Judge  Intended  to  convey.  If  there 
was  ambiguity  calculated  to  mislead  the  Jury, 
counsel  for  appellant  should  have  made  a 
specific  objection  to  the  instruction  on  that 
account,  or  should  have  asked  an  Instruction 
stating  that  It  was  not  required  that  every 
employe  upon  the  train  should  be  constantly 
on  the  lookout.  •  •  •  The  defect  was 
one  of  form  only,  and  a  general  objection  is 
not  sufficient  to  raise  a  question  of  that 
kind." 

We  adopt  these  r«narks  In  this  case.  The 
general  objection  of  the  appellant  to  the  giv- 
ing of  this  instruction  was  not  sufficient.  It 
should  have  followed  the  course  Indicated 
by  the  remarks  quoted. 

Counsel  for  appellant  contends  that  ap- 
pellee's interest  In  the  mule  amounted  to  $8, 
and  seems  to  think  he  ought  to  have  recov- 
ered only  $8,  instead  of  $35,  the  value  of  the 
mule.  Norton,  the  appellee,  testified  that  he 
had  the  mule  In  charge  to  sell  for  another, 
and  had  expended  ^  In  feeding  and  caring 
for  it.  This  he  was  to  have  out  of  the  pro- 
ceeds of  sale,  and  the  remainder  was  to  go  to 
the  owner.  This  showed  that  he  had  a  special 
ownership  In  the  mule,  and  was  entitled  to 
recover  its  full  value.  Sand.  &  H.  Dig.  § 
C352;  Railroad  v.  Biggs,  50  Ark.  lO),  6  8. 
"W.  724. 

Judgment  affirmed. 


FORDrCB  et  al.  v.  McPHETRIGE  &  JOHN- 
SON. 
(Supreme  Court  of  Arkansas.    April  18,  1903.) 

JUDGMENT— ASSIGNMENT— PLEADINO— 
COMPLAINT. 

1.  Laws  1889,  p.  154,  provides  that.  If  any 
cause  of  action  be  H>ld  after  suit  and  before 
judgment,  it  shall  be  evidenced  by  a  written 
trausfer  and  the  clerk  shall  make  a  minute  there- 
of ou  the  docket,  and  that,  when  the  transfer  is 
acknowledged,  filed,  and  noted,  the  same  shall 
be  binding  upon  all  persons  subsequently  deal- 
ing with  reference  to  the  cause  ot  action  or 
judgment.  A  complaint  in  an  action  on  a  judg- 
ment showed  that  the  cause  of  action  had  been 
assigned  to  plaintiff  before  the  judgment  was 
rendered,  but  did  not  show  an  assignment,  etc., 
under  the  statute.  Held,  that  the  complaint 
was  demurrable. 

Appeal  from  Circuit  Court,  Polk  County; 
Will  P.  Feazel,  Judge. 

Action  by  McPhetrige  &  Johnson  against 
S.  W.  Fordyce  and  another,  receivers.  From 
a  Judgment  overruling  a  demurrer  to  the 
complaint,  defendants  appeaL    Reversed. 

Lathrop  &  Morrow,  Fox  &  Moore,  and 
Read  &  McDonougb,  for  appellants. 


HUGHES,  J.  This  Is  an  appeal  from  a 
Judgment  given  for  $75  for  an  attorney's  fee 
under  the  act  of  April  4,  1899  (Laws  181)9, 
p.  154).    The  act  is  as  foUovre: 


of  action  upon  wblcb  suit  baa  been 
brought. 

'^e  It  enacted  by  tbe  General  Assembly  of 
the  State  of  Arkansas: 

"Section  1.  Tbe  sale  of  a  Judgment,  or  any 
part  thereof,  of  any  court  of  record  within 
this  state,  or  the  sale  of  any  cause  of  action, 
or  Interest  therein,  after  suit  has  been  filed 
thereon,  shall  be  evidenced  by  a  written 
transfer,  which,  when  acknowledged  in  the 
form  and  manner  required  by  law  for  the 
acknowledgment  of  deeds,  may  be  filed  with 
the  papers  of  such  suit,  and  when  thus  filed 
by  the  clerk  it  shall  be  his  duty  to  make  a 
minute  of  said  transfer  on  the  margin  of  the 
record  of  tbe  court  where  such  Judgment  of 
said  court  is  recorded,  or  If  Judgment  be  not 
rendered  when  said  transfer  is  filed,  tbe  clerk 
shall  make  a  minute  of  such  transfer  on  the 
docket  of  the  coinrt  where  suit  Is  entered, 
giving  briefly  the  substance  thereof,  for 
which  service  he  shall  be  entitled  to  a  fee  of 
twenty  five  cents,  to  be  paid  by  the  party 
applying  therefor;  and  this  act  shall  apply 
to  any  and  all  Judgments,  suits,  claims  and 
causes  of  action,  whether  assignable  In  law 
and  equity  or  not.  When  said  transfer  is 
duly  acknowledged,  filed  and  noted  as  afore- 
said, the  same  shall  be  full  notice  and  valid 
and  bindiug  upon  all  persons  subsequenUy 
dealing  with  reference  to  said  cause  of  ac- 
tion or  Judgment,  whether  they  have  actual 
knowledge  of  such  transfer  or  not. 

"Sec.  2.  That  this  act  shall  take  effect  and 
be  in  force  from  and  after  its  passage." 

The  complaint  was  demurred  to  on  tbe 
ground  that  it  did  not  state  facts  sufficieut 
to  constitute  a  cause  of  action,  and  it  was 
also  contended  that  the  act  under  which  this 
suit  was  brought  had  not  been  properly  pass- 
ed; that  It  was  not  Introduced  by  bill,  as  re- 
quired by  the  Constitution;  also  that  It  em- 
braced more  than  one  subject;  also  that  the 
act  was  amended  on  its  passage  through  the 
House,  so  as  to  change  its  original  purpose. 
contrary  to  the  constitution  of  the  state  of 
Arkansas,  etc.  But,,  passing  over  any  of 
these  objections  without  discussion,  we  find 
that  the  appellants  demurred  to  tbe  com- 
plaint, and  asked  the  Jury  of  the  trial  to  find 
for  tbe  defendants,  which  the  court  refused 
to  do,  to  which  the  defendants  excepted. 
The  complaint  does  not  allege  that  tbe  ap- 
pellees took  an  assignment  of  their  interest 
in  the  cause  of  action  In  accordance  with  the 
terms  of  the  act  of  April  4,  1899,  supra.  Xo 
Judgment  had  been  rendered.  A  complaint 
had  been  filed.  According  to  the  terms  of 
this  act,  they  should  have  taken  a  transfer 
of  an  Interest  In  the  action  in  writing,  and 
filed  it  with  the  papers  In  the  case,  and  have 
caused  a  note  of  such  transfer,  or  the  sub- 
stance thereof)  to  be  made  upon  tbe  docket 
of  the  case  by  the  clerk  of  tbe  court  When 
said  transfer  is  duly  acknowledged,  ffied,  and 
noted  as  aforesaid,  the  some  shall  be  futt 
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bare  actual  knowledge  of  aucb  transfer  or 
note.  The  complaint  failed  to  state  that  the 
plaintiffs  had  compiled  with  this  requirement 
of  the  act,  and  there  is  no  evidence  that  it 
was  compiled  with. 

There  was  no  cause  of  action  stated  or 
shown,  for  which  failure  the  judgment  is  re- 
versed, and  the  cause  is  remanded  for  a  new 
trial. 


CITY  OF  SPKINGFIELD  v.  JACOBS. 

(Court  of  Appeals  at  St.  Loais,  Mo.    April  14, 
1903.) 

HUNICIPAI<  CORPORATIONS— LICENSE  TAXES- 
VALIDITY. 
1.  Ao  ordinance  imposing  a  license  tax  of 
$50  ^er  day  on  the  business  of  conducting  "a 
transient,  or  traveling,  clothing,  dry  guods, 
jewelry  or  other  kind  of  store,"  and  defining 
such  stores  as  stores  commonly  designated  as 
fire-sale  or  baukrupt-sale  stores,  etc.,  operates 
unreasonably  and  oppressively,  and  is  void. 

Appeal  from  Criminal  Court,  Greene  Coun- 
ty;  J.  J.  Gideon,  Judge. 

Information  by  the  city  of  Springfield, 
charging  B.  F.  Jacobs  with  the  violation  of 
a  city  ordinance.  From  a  conviction  before 
the  police  magistrate,  defendant  appealed  to 
the  criminal  court,  which  sustained  a  mo- 
tion to  quash,  and  the  city  appeals.  Affirm- 
ed. 

W.  B.  Self  and  T.  J.  Delaney  for  appel- 
lant. Perry  T.  Allen  and  Wright  Bros.,  for 
respondent. 

BEYBUBN,  J.  This  Is  an  action  originat- 
ing before  the  city  recorder  of  the  city  of 
Springfield  upon  an  information  charging 
defendant  wich  violation  of  an  ordinance  of 
the  city  of  Springfield.  Prom  a  conviction 
before  the  police  magistrate,  the  defendant 
appealed  to  the  criminal  court  of  Greene 
county,  where  a  motion  to  quash  was  sus- 
tained, and  the  city  of  Springfield  has  ap- 
pealed to  this  court. 

The  terms  of  the  sections  of  article  1,  c. 
15,  of  the  Bevised  Ordinances  of  Springfield, 
or  so  much  as  Is  here  material,  epitomized, 
are:  Section  482  declares  it  shall  be  unlaw- 
ful to  pursue  various  '  avocations— among 
tliem,  the  keeping  or  conducting  of  a  travel- 
ing; or  auction  store  without  first  obtaining 
fi  license  therefor  from  the  proper  officers  of 
tlie  city,  and  making  payment  of  the  license 
fixed  by  ordinance.  Section  483  provides 
ttiat  a  license  tax  is  thereby  levied  and  fixed 
upon  the  various  objects,  subjects,  persons, 
trades,  and  occupations  within  the  city  of 
Springfield,  Missouri,  thereinafter  mentlon- 
e<l.  and  that  the  same  sliall  be  licensed,  tax- 
od.  and  regulated  as  thereinafter  provided. 
Section  528  is  as  follows:     "That  hereafter 

S  1.  See  UcenMS,  vol.  32,  Cent.  Dig.  {  15. 


ductlng  in  the  city  of  Springfield,  a  tran- 
sient, or  traveling,  clothing,  dry  goods.  Jew- 
elry or  other  kind  of  store,  without  first 
having  obtained  therefor  a  license  from  said 
city,  and  the  charge  for  such  license  shall 
be  as  follows:  For  each  and  every  day 
such  store  or  business  is  conducted  the  sum 
of  fifty  dollars.  By  the  words  'transient  or 
traveling  clothing,  dry  goods.  Jewelry  or 
other  kind  of  stores'  as  used  in  this  ordi- 
nance, Is  meant  such  stores  as  are  common- 
ly denominated  'fire  sale'  and  'bankrupt  sale' 
stores,  and  are  a  transient  and  temporary 
character,  and  also  such  stores  of  a  tran- 
sient or  temporary  character  conducted  on 
the  lottery  plan." 

Among  the  powers  specifically  delegated 
to  a  city  of  the  third  class  is  authority  to 
levy  and  collect  a  license  tax  on  traveling 
and  auction  stores.  It  is  worthy  of  remark, 
however,  the  measure  of  control  over  such 
callings  Is  expressly  restricted  to  the  Impo- 
sition and  collection  of  a  license  tax,  and  is 
not  extended  to  the  broader  prerogatives  of 
regulation  and  suppression  conferred  and 
possessed,  respecting  the  numerous  callings 
enumerated  in  the  succeeding  paragraph  of 
the  statute,  by  which  the  authority  of  regu- 
lation or  suppression  may  be  exercised,  addi- 
tional to  licensing  and  taxing.  The  bounds 
within  which  a  municipal  corporation  can 
lawfully  enforce  such  delegated  powers,  as 
well  as  the  limits  within  which  the  courts 
will  interfere  with  such  civic  legislation,  and 
refuse  to  enforce  such  enactments,  are  now 
well  defined;  and,  while  courts  will  not  dis- 
turb the  legitimate  exercise  of  the  legislative 
power  accorded  a  municipality,  they  will 
avert  its  abuse.  A  city  ordinance  is  to  be 
deemed  prima  facie  valid,  but  the  discretion 
of  a  city  council  is  not  absolute,  and  Its  au- 
thority must  be  properly  exercised.  While 
the  subject  of  the  enactment  may  be  within 
the  statutory  powers,  courts  will  refuse  to 
enforce  it,  and  will  declare  It  void,  where  it 
Is  unjust,  oppressive,  or  unreasonable; 
but,  whether  the  ground  upon  which  the  as- 
sault is  made  be  that  the  ordinance  im- 
pugned would  operate  unreasonably  or  op- 
pressively, a  clear  case  must  be  presented 
to  warrant  a  court  in  annulling  Its  effect. 
Among  the  many  authorities,  text-writers, 
and  decisions  In  this  state,  as  well  as  in 
other  states,  supporting  the  foregoing  propo- 
sitions, may  be  cited  Smith,  Modern  I^w  of 
Mun.  Cor.  §  526;  1  Beach,  Public  Cor.  {{ 
90,  512  (9);  Tugman  v.  City  of  Chicago,  78 
III.  405;  Caldwell  v.  City  of  Alton,  33  111. 
41C.  75  Am.  Dec.  282;  Morse  v.  City  of 
West  Port,  110  Mo.  602,  19  S.  W.  831;  Gra- 
tiot V.  Hallway  Co.,  116  Mo.  450,  21  S.  W. 
1094,  16  L.  H.  A.  189;  Kelly  v.  Meeks,  87 
Mo.  300;  CoiTlgan  v.  Gage,  68  Mo.  641;  City 
of  St.  Louis  V.  Weber,  44  Mo.  647;  City  of 
Lamar  v.  Weldman,  57  Mo.  App.  507;  Han- 


the  ordinance  before  us  have  been  considered 
by  the  courts  of  other  states.  In  City  of 
Garrolton  t.  Bazzette,  159  III.  284,  42  N.  B. 
837,  31  L.  R.  A.  522,  a  Ucense  fee  of  $10  per 
day  Imposed  on  Itinerant  merchants  was 
adjudged  Inyalld,  as  unnecessarily  burden- 
some, In  general  restraint  of  trade,  and  pro- 
hibitory of  business.  In  City  of  Peoria  y. 
Gugenheim,  61  HI.  App.  374,  an  ordinance 
fixing  a  Ucense  fee  of  $200  per  month  upon 
itinerant  or  transient  merchants  was  held 
extortionate  and  unreasonable.  In  City  of 
Ottumwa  V.  Zekind,  96  Iowa,  622,  64  N.  W. 
C4G,  29  L.  R.  A.  734,  58  Am.  St.  Rep.  447. 
an  ordinance  requiring  of  transient  mer- 
chants a  Ucense  fee  of  $250  per  month,  or 
$25  per  day  if  the  Ucense  was  issued  for  a 
short  period,  was  held  void,  as  unreasonable. 
In  this  state,  also,  In  City  of  Cape  Girardeau 
V.  Riley,  72  Mo.  220,  a  provision  of  a  munic- 
ipal ordinance  permitting  an  attorney's  fee 
to  be  taxed  as  costs  In  coUectlon  of  an  ad  va- 
lorem tax  on  merchants  was  deemed  unrea- 
sonable and  oppressive. 

It  is  manifest  that  adopting  .the  most  Ub- 
erai  consideration,  both  as  a  means  of  pro- 
ducing revenue,  as  weU  as  a  method  and  ex- 
ercise of  police  control,  the  length  to  which 
the  ordinance  here  presented  extends  cannot 
be  approved.  The  purpose  aimed  at  In  its 
enactment  was  not  to  require  the  amount  of 
the  license  as  a  fair  share  of  the  public  bur- 
dens to  be  borne  by  those  engaged  in  the 
callings  named,  but  the  actual  object  of  this 
piece  of  dvie  legislation  was  evidently  the 
absolute  prohibition  from  and  annihilation 
within  the  Umits  of  Springfield  of  all  such 
transient  or  traveling  establishments  or 
means  of  livelihood,  by  requiring  as  a  pre- 
requisite to  their  lawful  existence  the  pay- 
ment of  an  extravagant  and  exorbitant  per 
diem  under  the  pretext  of  a  license  tax. 
Such  arbitrary  exercise  and  abuse  of  the  au- 
thority delegated  cannot  be  countenanced, 
and  the  Judgment  of  the  lower  court  Is  af- 
firmed. 

BLAND.  P.  J.,  and  GOODS,  J.,  concur. 


CALKINS  V.  FARMERS'  &  MECHANICS' 

BANK. 

(Court  of  Appeals  at  Kansas  City,  Mo.    April 

27,  1903.) 

BANKRUPTCY— PRBPBRBNCE— ADJUDICATION- 
MOTION  FOR  SECURITY  OF  COSTS— ATTOR- 
NEY'S PHESBNCE  AT  BANKRUPTCY  PRO- 
CBBDINOS  — ADMISSIBILITY  —  INSTRUCTIONS 
—ASSUMPTION  OF  INSOLVENCY— VERDICT— 
FAILURE  TO  COMPUTE  INTEREST. 

1.  In  a  suit  by  a  trastpe  in  banltniptcy  to 
avoid  a  preference,  the  adjudication  is  admla- 
sibie. 

2.  As  an  adjudication  of  banliruptcy  intro- 
dncert  in  a  trustee's  suit  to  avoid  a  preference 
couclusirelj  establishes  the  banlcrupt's  insol- 
vency, and  that  he  inteaded  a  preference,  an 
instruction  assuming  those  facts  is  proper. 


xeiiuttui  B   ujuiiun   lu    re^iuire  security    Kvr  cobib 
is  not  groand  for  reversal. 

4.  In  a  banlcruptcy  trustee's  action  to  aroil 
a  preference  it  is  proper  to  show  that  defend- 
ant's attorney  was  present  when  the  banlc- 
raptcy  proceedings  were  had,  as  showing  no- 
tice thereof. 

5.  A  verdict  "for  the  plaintiff  in  the  sum  of 
one  thousand  dollars,  with  interest  at  the  rate 
of  six  per  cent,  per  annum  from"  a  given  date, 
will  not  authorize  a  judgment  for  an  amount 
compounded  of  the  principal  sum  and  interest, 
as  it  is  the  business  of  the  jury,  and  not  tbe 
clerk,  to  compute  the  iuteresL 

Appeal  from  Circuit  Court,  Daviess  Oounty; 
J.  W.  Alexander,  Judge. 

Action  by  R.  R.  Calkins,  trustee  In  bank- 
mptcy  of  the  estate  of  Squire  EL  Davis, 
against  the  Fanners'  &  Heclianlos'  Bank. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Oondltionally  afi^med. 

Aleshire  &  Benson  and  Hamilton  &  Dudley, 
for  appellant  Karnes,  New  &  Krauthoff,  W. 
C.  GllUhan.  and  Gea  W.  Groves,  for  respond- 
ent 

ELLISON,  J.  This  action  Is  by  a  trustee 
in  bankruptcy  to  recover  back  from  defendant 
$1,000  paid  to  It  by  Squire  E.  Davis,  who  had 
been  duly  adjudged  a  bankrupt  by  the  federal 
court  The  trial  court  rendered  Judgment  for 
plahitiff. 

It  appears  that  Davis  owed  defendant  a 
note  for  $1,000,  given  June  30,  1900,  and  due 
December  30th  of  that  year;  that  on  CSirist- 
mas  Day— a  short  time  previous  to  tbe  ma- 
turity of  the  note— Davis  and  the  defendant's 
officers  (cashier  and  president),  together  with 
their  respective  attorneys,  had  a  meeting  and 
conference  with  reference  to  this  note,  and  to 
devise  means  for  its  payment  Davis  told 
defendant's  officers  that  he  could  not  pay  the 
note,  and  that  he  "could  not  pull  through." 
The  cashier  did  not  know  of  any  property 
Davis  owned  except  his  stock  of  goods,  esti- 
mated at  $2,500,  a  smaU  lot  of  household  fur- 
niture, and  his  wearing  apparel.  He  suggested 
to  him  to  pay  the  note  by  selling  his  stock. 
That  afternoon  Davis  sold  the  stock  for  $1.- 
260,  receiving  In  payment  the  purchaser's 
check  for  that  amount,  and  indorsing  it  over 
to  defendant.  The  defendant  canceled  hi.<) 
note,  and  paid  him  the  balance  of  $250  In  cur- 
rency. 

The  evidence  in  the  cause  is  so  nearly  con- 
clusive against  defendant  that  It  was  perhaps 
only  out  of  abundance  of  caution  that  tbe  trial 
court  refused  the  peremptory  instruction  of- 
fered by  plaintiff.  The  foregoing  statement 
does  not  contain  aU  that  was  shown  by  direct 
statement  of  fact  &nd  by  reasonable  Inference 
that  would  lead  to  tbe  inevitable  conclusion 
that  defendant's  action  in  reference  to  the 
note  was  clearly  within  the  terms  of  the  bank- 
rupt law  forbidding  preferences. 

The  objections  presented  here  relate  prin- 
cipally to  the  admission  of  evidence.  It  Is 
contended  that  there  was  error  in  permlttiDg 
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the  fact  of  the  adjudication  of  bankruptcy  to 
be  Bhown  to  the  Jury.  It  was  proper  to  show 
this.  That  adjudication  conclusively  estab- 
lished that  Davis  was  Insolvent,  and  Intended 
a  preference  in  paying  the  note  held  by  de- 
fendant. Landls  t.  McDonald,  88  Mo.  App. 
335.  It  was,  therefore,  not  hnproper  for  the 
court  to  assume  iu  instruction  No.  2  that  Davis 
was  Insolvent,  and  intended  a  preference. 
Leaving  the  question  of  whether  defendant's 
olficers  had  reasonable  cause  to  believe  a  pref- 
erence was  Intended,  and  this  was  properly 
submitted. 

Another  point  made  for  reversal  is  that  the 
court  permitted  the  Introduction  of  defend- 
ant's motion  to  require  plaintiff  to  give  se- 
curity for  costs.  This  objection  Is  practically 
disposed  of  by  what  we  have  already  said. 
The  evidence  was,  perhaps,  unimportant,  but 
certainly  it  was  harmless. 

It  was  shown  that  defendant  was  present 
by  attorney  when  the  bankruptcy  proceedings 
were  had.  Without  saying  that  it  was  neces- 
sary to  shew  specific  notice  of  these  proceed- 
ing^ it  is  enough  to  say  that  it  nas  not  harm- 
ful In  this  case  to  show  the  fact.  And,  if  it 
was  a  matter  necessary  to  prove,  the  showing 
made  was  proper  and  sufficient  for  that  pur- 
pose. 

It  seems  that  the  Jury  found  a  verdict  for 
plaintiff  without '  calculating  the  amount  of 
the  interest  It  was  in  the  following  words: 
"We,  the  jury,  find  for  the  plaintiff  in  the 
sum  of  one  thousand  dollars  ($1,000),  with  In- 
terest at  the  rate  of  six  per  cent.  (6  per  cent.) 
per  annum  from  the  15tb  day  of  March,  1901. 
E.  West,  Foreman."  Judgment  was  entered 
on  this  verdict  for  $1,066.16.  The  verdict  did 
not  authorize  such  judgment.  The  clerk,  in 
entering  the  judgment,  had  no  authority  to 
calculate  the  Interest.  The  Jury  should  have 
done  that  Poulson  t.  CioUler,  18  Mo.  App. 
604;  Dyer  v.  Oombs,  65  Mo.  App.  148.  For 
this  reason  the  Judgment  must  be  reversed, 
and  the  cause  remanded,  unless  the  plaintiff 
will  within  15  days  enter  a  remittitur  for 
$66.16,  so  as  to  leave  the  judgment  as  though 
originally  entered  for  $1,000.  If  this  is  done, 
the  judgment  will  be  affirmed,  with  costs  of 
appeal  against  plaintiff.    All  concur. 


POSTON  V.  WILLIAMS. 

(Conrt  of  Appeals  at  Kansas  City,  Mo.    April 
27,  1903.) 

AOENCT— INFANTS— VOID    APPOINTMENT— AP- 
PBAL-WAIVBR-CONCLUSIVB- 
NBSS  OF  RECORD. 

1.  Under  Rev.  St  1899,  8  4072,  providing 
that  an  appeal  allowed  by  a  justice  shail  not 
be  dismissed  for  a  defective  affidavit  or  recog- 
nizauco,  wliere  appellant,  or  some  person  for 
him.  files  the  required  affidavit  before  deter- 
mination of  the  motion  to  dismiss,  the  insuffi- 
ciency of  the  affidavit  u  waived,  it  no  motion 
to  dismiss  the  appeal  is  made. 

2.  Where  the  record  on  appeal  states  that  a 
motion  to  set  aside  the  court's  action  iu  icrant- 
ing  a  new  trial  and  an  affidavit  of  appeal  were 


filed,  this  recital  of  the  record  is  conclusive  on 
all  parties  to  the  salt 

3.  The  action  of  an  infant  in  appointing 
another  as  his  agent  is  void. 

Appeal  from  Circuit  Court  Daviess  Coun- 
ty;  J.  W.  Alexander,  Judge. 

Action  by  William  H.  Poston,  by  bis  next 
friend,  against  Park  Williams.  From  an  or- 
der setting  aside  a  verdict  for  plaintiff,  he 
appeals.    Affirmed. 

H.  A.  Kerr,  for  appellant  Henry  L.  Eads, 
for  respondent 

BROADDUS,  J.  This  suit  originated  In  a 
Justice's  court,  where  trial  was  had,  and 
Judgment  was  for  defendant,  from  which 
plaintiff  appealed  to  the  circuit  court,  where 
he  recovered  a  verdict,  which  was  set  aside 
on  motion,  from  which  action  of  the  court 
he  appealed  here. 

The  evidence  tended  to  show  that  William 
H.  Poston,  the  Infant,  was  the  owner  of  a 
certain  horse,  which  he  desired  to  exchange 
for  another,  and  for  the  purpose  of  making 
such  exchange  he  and  defendant  entered  in- 
to an  arrangement  which  culminated  in  de- 
fendant exchanging  plaintiff's  animal  for  a 
certain  black  horse  and  a  gray  filly,  the  de- 
fendant paying  $15  for  the  difference.  The 
defendant  surrendered  the  black  horse  to 
the  plaintiff,  but  kept  the  filly.  Later,  when 
plaintiff  learned  for  the  first  time  that  de- 
fendant had  also  obtained  in  the  exchange 
the  gray  filly,  he  tendered  to  defendant  $15 
in  money,  and  demanded  the  animal.  The 
defendant  refused  to  accept  the  money  ten- 
dered and  to  surrender  the  said  filly,  where- 
upon plaintiff  brought  his  action  of  replevin. 
The  jury  were  Instructed  by  the  court  to  the 
effect  that,  if  they  found  the  facts  as  claim- 
ed by  plaintiff,  they  would  return  a  verdict 
in  his  favor.  Amongst  other  instructions, 
the  defendant  asked  the  court  to  declare  as 
a  matter  of  law  that  plaintiff  was  not  en- 
titled to  recover  on  the  facts  proved.  This 
declaration  was  refused  by  the  court.  The 
finding  of  the  jury  was  for  the  plaintiff, 
which  finding,  on  motion,  the  court  set  aside, 
and  assigned  as  a  reason  therefor  that  the 
giving  of  plaintiff's  BRld  Instructions  and  the 
refusing  of  the  one  offered  by  the  defendant 
was  error. 

The  defendant  Insists,  In  the  first  place, 
that  the  record  falls  to  show  that  the  drcnlt 
court  had  jurisdiction,  for  the  reason  that 
there  was  no  valid  appeal  taken  from  the 
judgment  of  the  justice's  court;  and,  second, 
that  it  does  not  appear  that  any  affidavit  for 
an  appeal  was  ever  filed  by  the  plaintiff  from 
the  circuit  to  this  court.  The  first  objection 
is  based  upon  the  fact  that  the  affidavit  for 
an  appeal  from  the  justice's  court  was  made 
not  by  the  next  friend,  but  by  the  infant 
himself.  There  was  no  objection  to  the  ap- 
peal on  the  trial  In  the  circuit  court  and  we 
are  of  the  opinion  It  is  too  late  to  insist  on 
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"No  appeal  allowed  by  a  Justice  sball  be  dls- 
mlssed  for  want  of  an  affidavit  or  recog- 
nizance, or  because  tbe  affidavit  or  recog- 
nizance made  or  given  Is  defective  or  in- 
sufficient, if  appellant,  or  some  person  for 
blm,  will,  before  tbe  motion  to  dismiss  is 
determined,  file  in  tbe  appellate  court  tbe 
affidavit  required."  The  statute  evidently 
contemplates  that  such  affidavits  as  tbe  one 
under  consideration  sball  answer  tbe  purpose 
intended,  unless  the  appellee  seeks  to  dismiss 
for  want  of  a  sufficient  affidavit,  in  which 
case  tbe  defect  may  be  remedied;  otherwise 
tt  la  waived.  Tbe  case  of  Turner  v.  Bon- 
dalier,  31  Mo.  App.  582,  cited  by  defendant, 
bas  DO  application.  That  was  a  case  where 
tbe  objection  to  the  affidavit  was  made  in 
tbe  trial  court,  and  for  the  reason  that  the 
person  making  the  affidavit  for  a  writ  of 
replevin  was  appointed  by  power  of  attorney 
by  tbe  infant  to  make  the  same;  the  court 
holding  that  the  appointment  of  an  agent 
by  an  infant  by  power  of  attorney  was  void. 
The  proceeding  there  being  in  replevin,  a 
writ  was  not  authorized  without  a  proper 
affidavit. 

Secondly.  It  is  true  there  is  to  be  found 
no  affidavit  for  an  appeal  to  this  court  in 
the  record.  Still,  the  record  proper  states 
that  one  was  filed.  The  recitation  of  the 
record  imports  verity,  which  Is  conclusive 
upon  all  parties  to  the  suit.  And  the  further 
contention  that  tbe  plaintiff  filed  no  motion 
to  set  aside  the  action  of  tbe  court  for  grant- 
lug  a  new  trial  must  be  disregarded  for  a 
similar  reason,  as  tbe  record  also  states  that 
one  was  filed. 

The  remaining  question  Is,  was  the  court 
Justified  in  setting  the  verdict  aside  for  the 
reasons  given?  The  evident  conclusion  by 
tbe  court  was  that  on  tbe  facts  plaintiff  was 
not  entitled  to  recover.  Tbe  plaintiff  has 
presented  bis  case  upon  tbe  theory  that  It 
was  tbe  opinion  of  the  court  that  the  action 
could  not  be  maintained  in  the  form  of  re- 
plevin. We  will  not  follow  bis  argument  in 
that  direction,  but  merely  content  ourselves 
in  discussing  plaintiff's  right  to  recover  as  a 
matter  of  law.  Independent  of  the  form,  of 
proceeding.  The  proceeding,  though  in  re- 
plevin, is  in  the  nature  of  an  affirmance  by 
tbe  infant  of  tbe  contract  made  by  him  with 
the  defendant.  In  which  be  constituted  him 
bis  agent  to  exchange  bis  horse  for  another 
horse,  and  to  obtain  tbe  full  benefit  of  such 
exchange.  In  short,  the  action  is  against  de- 
fendant as  agent  of  plaintiff.  Tbe  question 
raised  is,  was  tbe  act  of  the  infant  in  ap- 
pointing defendant  to  make  said  exchange 
of  horses  for  him  void  or  voidable?  In 
Turner  v.  Bondalier,  supra,  this  court  held 
that  an  taifant  could  not,  by  power  of  attor- 
ney, appoint  an  agent  to  make  affidavit  for 
him  in  a  statement  of  replevin.  Judge  El- 
lison, who  rendered  the  opinion  of  this  court, 
reviewed  many  decisions  of  different  courts 


in  an  opinion  by  Judge  Cooley,  it  was  held 
that  tbe  appointment  by  an  Infant  of  an 
agent  to  contract  for  him  was  void.  The 
plaintiff  was  not  authorized  to  recover  un- 
der tbe  facts,  and  the  court  acted  properly 
in  setting  aside  the  finding  of  the  Jury. 

The  cause  is  therefore  affirmed.    All  con- 
cur. 


HVATTE  V.  WHE&LBR  et  aL 

(Court  of  Appeals  at  St.  Louis,  Mo.    April  14, 
1903.) 

JVSTICBS  OF  THB  PEACE— AFPBAI.-BOND- 

NBCBSSITT. 
1.  Rev.  St.  1899,  S  3871,  which  empowers  a 
Justice  of  the  peace,  if  he  be  satisfied  that 
plaintiff  is  a  poor  person,  and  unable  to  pay 
the  costs  and  expenses  of  suit,  to  permit  plaiu- 
tiff  to  prosecute  the  action  without  reqoiriog 
security  for  costs,  does  not  authorize  the  jus- 
tice to  permit  the  plaintiff  to  take  an  appeal 
to  the  circuit  court  without  executing  an  app«il 
bond  as  required  by  section  4060. 

Appeal  from  Circuit  C!ourt,  Pemiscot  C!oun- 
ty;   H.  C.  Riley.  Judge. 

Action  by  T.  E.  Eyatte  against  J.  A. 
Wheeler  and  others.  Judgment  for  plaintiff 
in  the  circuit  court,  after  an  appeal  from  a 
Justice  of  the  peace,  and  defendants  appeal. 
Reversed. 

Faris  &  Oliver,  for  appellants.  Brewer  & 
Collins,  for  respondent 

RBYBURN,  J.  This  action  was  brought 
on  an  account  before  a  Justice  of  tbe  peace, 
who  rendered  Judgment  for  defendants, 
whereupon  the  plaintiff  appealed  to  the  dr- 
ciilt  court  of  Pemiscot  county.  It  is  conced- 
ed by  appellants  that  respondent  filed  proper 
affidavit  for  appeal  from  the  Judgment  ren- 
dered by  the  magistrate,  but  by  the  latter  re- 
spondent had  been  permitted  to  prosecute 
his  suit  in  forma  pauperis,  and  no  bond  for 
appeal  to  the  circuit  court  was  exacted. 
Appellant  moved  to  dismiss  In  the  circuit 
court  for  failure  by  plaintiff  to  execute  and 
file  an  appeal  bond  before  the  Justice,  but 
tbe  motion  was  overruled,  and,  a  Jury  beln? 
waived,  trial  was  had  before  tbe  court,  which 
rendered  Judgment  for  plaintiff.  Appdlants 
filed  motions  for  new  trial  and  in  arrest  of 
Judgment,  incorporating  in  both  the  ground 
that  the  appeal  from  the  Justice's  court  was 
improperly  taken,  and  the  motion  to  dismiss 
should  have  been  sustained. 

Tbe  sections  of  tbe  Revised  Statutes  of 
1899  governing  appeals  from  judgments  of 
justices  of  tbe  peace  to  the  circuit  courts 
are  as  follows:  Section  4060  recites,  as  one 
of  the  requisites  to  perfect  such  ap];)eal,  that 
appellant,  or  some  person  for  him,  together 
with  at  least  one  solvent  surety,  to  be  ap- 
proved by  the  Justice,  must,  within  the  pe- 
riod fixed,  enter  into  a  recognizance  before 
tbe  Justice  to  tbe  opposite  party  In  an  amount 
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oi  TDe  appeal  wnn  aue  aiiigence,  ana  pay- 
ment of  the  judgment  that  may  be  rendered 
against  him  in  the  appellate  court,  or,  If  ap- 
peal be  dismissed,  payment  of  the  Judgment 
rendered  by  the  Justice,  with  costs.  Section 
4061  si)eclflcally  gives  the  form  of  such  ap- 
peal bond.  Section  4072  provides  that  no 
appeal  shall  be  dismissed  for  want  of  a  bond, 
or  by  reason  of  its  Insofflclency  or  defective- 
ncss,  If  appellant,  or  some  one  on  bis  behalf, 
before  the  determination  of  the  motion  to 
dismiss,  will  In  the  appellate  court  enter 
into  such  recognizance  as  he  ought  to  have 
entered  Into  before  the  allowance  of  the  ap- 
peal, and  pay  all  costs  incurred,  by  reason 
■of  such  defect  or  omission.  Provision  is 
made  for  the  prosecution  of  a  suit  as  a  poor 
person  In  Justices'  courts  by  section  3871, 
which  empowers  the  Justice,  in  his  discre- 
tion, before  or  after  the  commencement  of 
an  action,  If  he  be  satlafled  that  plalntlS  Is 
a  poor  person,  and  unable  to  pay  the  costs 
and  expenses  of  suit,  to  permit  plaintiff  to 
prosecute  such  action  without  requiring  se- 
curity for  costs.  In  all  cases  of  appeal  from 
one  court  to  another,  before  the  Jurisdiction 
of  the  appellate  court  attaches,  it  is  essential 
that  the  appeal  was  taken  in  the  manner  pre- 
scribed by  law.  A  literal  compliance  with 
the  requirements  of  the  statute  Is  the  only 
mode  by  which  the  appellate  tribunal  can 
acquire  Jurisdiction  of  the  subject-matter  of 
the  former  trial.  The  decision  of  the  Inferior 
court  Is  final,  unless  reopened  according  to 
law.  Robinson  v.  Walker,  45  Mo.  117;  Green 
V.  Castello,  35  Mo.  App.  127;  Devore  v. 
Staeckler,  49  Mo.  App.  547.  The  statute.  In 
-unequivocal  terms,  has  made  the  execution 
of  a  bond  a  requisite  step  In  perfecting  an 
appeal  from  a  Justice  of  the  peace,  with  the 
further  provision  in  the  subsequent  section 
above  alluded  to  permitting  such  bond  to  be 
given  In  the  circuit  court  under  the  condi- 
tions therein  named.  The  right  conferred 
under  the  statutory  authority  by  the  Justice, 
In  the  exercise  of  his  discretion,  upon  a  plain- 
tiff, to  prosecute  an  action  as  a  poor  person, 
and  without  securing  the  costs  of  suit,  relates 
to  the  trial  In  the  magistrate's  court,  and 
nowhere  In  the  statutory  provisions  Is  found 
any  authority  for  exemption  of  a  plaintiff 
suing  In  forma  pauperis  from  compliance 
with  any  of  the  requirements  preliminary  to 
appeal  to  the  circuit  court.  The  opinion  of 
this  court  on  the  motion  for  rehearing  in  the 
case  above  cited  Is  directly  In  point:  "We 
may  add,  however,  that  leave  to  prosecute 
as  a  poor  person  can  In  no  way  dispense  with 
the  necessity  of  giving  bond,  where  the  duty 
of  giving  bond  Is  statutory.  The  court  can- 
not dispense  with  the  statute."  35  Mo.  App. 
135.  In  Indiana  the  question  here  submitted 
was  presented  for  determination,  and  It  was 
held  that  an  appeal  bond  was  not  dispensed 
with  by  the  broad  statutory  enactment  that 
"&ny  poor  i)eiBon  not  having  sufficient  means 


to  DC  Drougnt  or  is  peuamg,  lor  leave  to 
prosecute  or  defend  as  a  poor  person.  The 
court  if  satlsfled  that  such  person  has  not 
sufficient  means  to  prosecute  or  defend  the 
action,  shall  admit  the  applicant  to  prosecute 
or  defend  as  a  poor  person  and  shall  assign 
him  an  attorney,"  etc.  State  ex  rel.  Childers 
V.  Delano,  37  Ind.  249.  approved  In  Harrison 
V.  Stanton,  146  Ind.  366,  45  N.  E.  582.  In 
the  state  of  New  York  it  has  been  held  that 
the  privilege  of  litigating  as  a  poor  person 
does  not  apply  to  an  appeal  taken  by  such 
litigant  Ostrander  v.  Harper,  14  How.  Prac. 
16;    Morse  v.  City  of  Troy,  38  Hun,  301. 

The  trial  court  therefore  erred  in  overrul- 
ing appellants'  motion  to  dismiss,  and  the 
cause  Is  remanded  to  permit  respondent  to 
avail  himself,  if  he  see  fit,  of  the  right  con- 
ferred on  him  by  section  4072  of  the  Revised 
Statutes;  otherwise  the  cause  should  be  dis- 
missed for  want  of  Jurisdiction. 


HORMAN  et  al.  ▼.  CABGIIX  et  al. 

(CSourt  of  Appeals  at  St.  Louis,  Ho.    April  14, 

1908.) 

TENANTS  FROM  TBAE  TO  TBAR— RIGHT  TO 
OROWINO  CR6p— SALB  BT  LANDLORD. 
1.  Persons  who  are  tenants  from  year  to 
year,  and  so  entitled,  under  Rev.  St.  1899,  § 
4109,  to  60  days'  notice  before  the  end  of  any 
year  In  order  to  terminate  the  tenancy  against 
their  will,  and  who,  under  their  contract  with 
their  landlord,  own  the  growing  crop  of  clover, 
own  it  as  against  persona  buying  the  premises, 
with  knowledge  of  the  terms  of  their  lease, 
after  the  time  for  giving  notice  had  passed. 

Appeal  from  Circuit  Court,  Cape  Girardeau 
County;  H.  C.  RUey,  Judge. 

Action  by  Henry  Horman  and  others 
against  Wm.  G.  Cargill  and  others.  Judg- 
ment for  plaintiffs.  Defendants  appeal  Af- 
firmed. 

Edw.  D.  Hays,  for  appellants.  John  A. 
Snider,  for  respondents. 

Statement  of  Facts  and  Opinion. 

GOODE,  J.  Assumpsit  to  recover  the  pur- 
chase money  of  75  acres  of  growing  wheat, 
30  acres  of  growing  clover,  22  hogs,  and 
various  farming  implements,  stated  to  have 
been  sold  by  the  plaintiffs  to  the  defendants 
for  prices  aggregating  $780,  on  which  cred- 
its are  allowed  to  the  amount  of  $300,  leav- 
ing $490  unpaid,  for  which  Judgment  is 
prayed.  The  answer  admits  the  purchase  of 
68  acres  of  wheat  for  $135.39,  denies  the  pur- 
chase of  any  clover,  and  disputes  several  oth- 
er items  of  plaintiffs'  account.  It  Is  alleged 
the  defendants  only  got  20  hogs  Instead  of 
22,  3  2-hor8e  plows  instead  of  6^  no  1-horse 
plow— though  they  are  charged  on  plaintiffs' 
account  with  6— no  cider  mill,  and  no  com 
drill.  The  total  amount  of  the  prices  of  the 
property  defendants  admit  buying  from  the 
plalntiflB,  defendants  state  to  be  $485.28,  on 


owe  fiiso.'js.  uerenoants  set  up,  oy  way  or 
counterclaim,  tbat  tbe  plaintiffs  are  Indebted 
to  them  for  the  rent  of  six  houses  during 
different  months  between  March  10,  1900, 
and  September  20th,  in  the  anm  of  $138.32, 
leaving  a  net  balance  due  defendants  by  the 
plaintiffs  of  $3.04,  for  which  Judgment  is 
prayed.  A  replication  was  9Ied  denying  all 
the  allegations  of  the  answer. 

For  some  years  prior  to  April,  1901,  the 
plaintiffs  had  been  the  tenants  of  Victor  B. 
Rhodes  on  a  farm  owned  by  the  latter  in 
Cape  Girardeau  county.  Their  tenancy  ran 
from  year  to  year,  they  delWerlng  to  Rhodes 
as  rent  one-third  of  the  grain  raised,  but 
none  of  the  clover,  all  of  which  they  were 
allowed  to  keep.  In  the  fall  of  1900,  plain- 
tiffs had  put  In  their  crops  as  usual,  and  in 
the  ensuing  spring  were  preparing  to  plant 
com.  Early  in  the  spring  Rhodes  sold  the 
farm  to  a  man  by  the  name  of  O'Toole,  and, 
about  the  Ist  of  April,  O'Toole  sold  it  to  the 
defendants,  who  lived  In  Illinois.  About  tbe 
middle  of  April  the  defendants  made  a  con- 
tract with  the  plaintiffs  for  the  purchase  of 
the  growing  crops,  plaintiffs'  farming  ma- 
chinery, and  hogs,  for  $800.  Subsequently 
it  was  agreed  that  plaintiffs  might  keep  out 
a  wagon,  |10  being  deducted  from  the  ag- 
gregate price  of  the  articles,  leaving  $790  to 
be  paid.  This  sum  did  not  represent  a  round 
price  for  all  tbe  property  purchased  by  the 
defendants,  but  the  total  of  different  prices 
agreed  on  for  the  various  articles.  Defend- 
ants paid  $100  in  cash,  and  were  to  execute 
notes  for  the  balance;  and  so  far  there  is 
no  dispute  about  the  facts.  The  notes  were 
never  given,  but  payments  were  made  from 
time  to  time,  and,  finally,  plaintiffs  brought 
this  suit  to  recover  the  balance  due  on  the 
account 

The  contention  of  the  defendants  is  that 
they  were  only  to  turn  over  the  notes  to  the 
plaintiffs  In  case  all  tbe  property  sold  was 
delivered,  and  that  a  portion  of  it  was  never 
delivered,  and,  on  account  of  plaintiffs'  fail- 
ure to  make  a  complete  delivery,  a  new 
agreement  was  made  by  which  plaintiffs  re- 
linquished their  claim  to  the  notes,  and  stipu- 
lated other  prices  for  the  property  delivered, 
which  prices  conform  to  the  account  as  stat- 
ed in  defendants'  answer.  Plaintiffs,  on  the 
other  hand,  contend  tbat  the  property  was 
all  delivered;  that  some  of  tbe  plows  and 
other  articles  were  In  odd  nooks  on  the 
farm,  but  defendants  knew  where  they  were, 
and  could  get  them  at  any  time. 

Another  position  taken  by  the  defendants 
is  that  in  the  deed  from  Rhodes  to  O'Toole, 
and  the  one  from  O'Toole  to  them,  the  grow- 
ing clover  was  not  excepted  from  the  force 
of  the  conveyances,  and  hence  they  acquired 
title  to  It  by  virtue  of  their  deed,  instead  of 
by  purchase  from  the  plaintiffs.  Defendants 
also  contend  that  the  plaintiffs  occupied  cer- 
tain tenant  houses  on  the  farm  after  they 
had  surrendered  possession  of  tbe  farm  to 


nouses  is  aue;  om  piainiuis  Desanea  xuai 
they  were  to  use  those  houses,  during  the 
time  they  occupied  them,  rent  free. 

It  will  be  seen  from  tbe  foregoing  state- 
ment that  this  case  presents  a  conflict  of 
evidence  as  to  what  the  actual  facts  were, 
and  we  may  say  that  the  chief  point  made  on 
this  appeal  Is  that  the  verdict  was  against 
the  weight  of  the  evidence.  The  defend- 
ants, however.  Insist  tbat  the  plaintiffs  were 
mere  occupants  of  the  farm  at  will,  am  they 
were  tenants  under  a  verbal  lease,  and  hence 
have  no  right  to  recover  for  the  30  acres  of 
growing  clover.  In  truth,  plaintiffs  were 
tenants  of  the  premises  from  year  to  year, 
and  were  entitled  to  flO  days'  notice  before 
the  end  of  any  year  in  order  to  terminate  the 
tenancy  against  their  will.  Rev.  St.  1S89,  I 
4109.  By  virtue  of  the  terms  of  their  con- 
tract with  Rhodes,  their  landlord,  they  own- 
ed the  crop  of  clover,  and  bad  a  perfect  right 
to  sell  It  to  the  defendants,  who  purchased 
the  premises  with  full  knowledge  of  the 
terms  on  which  plaintiffs  held.  The  main 
object  defendants  bad  in  view  in  buying 
plaintiffs'  crops  and  farming  Implements  was 
to  get  possession  In  the  spring,  as  plalntiffti 
could  hold  the  farm  during  that  year,  and 
were  ready  to  put  in  a  crop  of  com. 

We  have  examined  several  points  made 
for  reversal  by  defendants'  counsel,  and  find 
they  are  wholly  without  merit.  The  court 
In  appropriate  instructions,  told  the  Jnry  to 
allow  the  defendants  credit  for  any  articles 
sold  by  the  plaintiffs  which  were  not  deliv- 
ered in  good  condition;  further,  that  U  the 
Jury  believed  any  of  the  articles  sold  were 
not  delivered  to  the  defendants  at  all,  the 
Jury  should  deduct  from  their  award  of  dam- 
ages the  prices  of  such  articles;  and,  again. 
If  they  believed  the  clover  did  not  belong  to 
the  plaintiffs,  but  was  purchased  by  the  de- 
fendants from  the  owner  of  the  land  it  was 
growing  on,  they  should  deduct  the  price  of 
the  clover.  This  last  charg^e  was  In  defend- 
ants' favor,  but  was  unwarranted  by  the  evi- 
dence, which  showed  the  clover  belonged  to 
no  one  but  the  plaintiffs.  The  other  charges 
were  as  full  and  fair  as  the  defendants  could 
ask,  and  none  was  given  at  the  Instance  of 
the  plaintiffs. 

The  weight  of  tbe  testimony  and  the  Jus- 
tice of  the  case  are  altogether  with  the  plain- 
tiffs, BO  the  Judgment  is  affirmed. 

BLAND,  P.  J.,  and  SEnTBURN,  J,,  ooncor. 


CARROLL  V.  CITY  OF  BIABSHALU 

(Oonrt  of  Appeals  at  Kansas  Olty,  Mo.    AprQ 
27,  1903.) 

STREBTS-CHANaS    OF    ORADB— DAMAOBS    TO 

ABOTTINO  OWNBR— RBDUOnON  BT 

BENEFITS  CONFERRED. 

1.  Where  a  property  owner  has  paid,  or  wQi 
be  obliged  to  pay,  uroogh  special  tax  ImUs. 
the  cost  of  improvements  to  the  street  in  Crmt 
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of  hts  property,  the  only  benefit  to  the  property 
which  can  be  offset  against  the  owner  s  claim 
for  damages  for  a  cousequent  elevation  of  the 
level  of  the  streets  aboye  his  lots  is  that  which 
is  in  excess  of  the  assessment  levied  against  him 
for  the  improTements. 

Appeal  from  Circuit  Conrt,  Saline  Covmty; 
Hon.  Sam'l  Davis,  Judge. 

Action  by  Daniel  Carroll  against  the  city 
of  Marshall.  From  a  Judgment  for  defend- 
ant, plalntUt  appeals.    Beversed. 

Robert  M.  BeynoldB  and  Bobert  B.  Bnff, 
for  appellant  W.  B.  Balney  and  J.  F.  Bar- 
l)er,  for  respondent 

ELLISON,  J.  Plalntift  is  the  owner  of 
several  lots  In  the  dty  of  Marshall,  Mo., 
along  tbe  front  of  which  the  dty  raised  tbe 
grade  of  the  street  so  as  to  leave  the  lots 
below  tbe  level  of  snch  street  He  brought 
this  action  for  damages  to  such  property,  and 
failed  In  tbe  trial  court. 

It  appears  that  tbe  street  was  not  only 
graded,  but  was  also  macadamized  and  curb- 
ed. The  court  gave  an  Instruction  for  de- 
fendant wherein  it  was  declared  that  the 
fact  tbe  street  was  a  grraded  and  macadam- 
ized street,  with  curbs  and  gutters,  could  be 
taken  Into  consideration  by  the  Jury  as  ben- 
eflts  to  plaintiff  which  should  be  deducted 
from  his  damage.  PlalntlCF  objects  to  the 
instruction.  He  says,  in  support  of  his  ob- 
jection, that  be  bad  already  paid  for  tbe 
grading,  paving,  and  curbing;  or  would,  un- 
der tbe  law,  be  compelled  to  pay  for  it 
through  special  tax  bills  Issued  for  snch  im- 
provements. That  if  such  grading,  paving, 
and  curbing  is  to  be  now  charged  against 
bis  damage,  it  will  be  forcing  him  to  a  doable 
payment.  We  believe  tbe  objection  to  be 
sound.  The  cost  of  specific  Improvement 
which  has  been  paid  for  by  a  property  holder 
ought  not  In  Justice,  to  be  set  off  against 
>tai8  loss  by  reason  of  damage  to  his  property. 
That  benefit,  up  to  the  amount  of  the  cost 
thereof,  has  been  settled  by  the  property 
owner  himself,  and  the  city,  has  no  right  to 
use  it  as  an  offset  to  bis  claim  for  damages. 

But  we  think  it  would  be  going  too  far  to 
say  that  such  improvements  are  not  to  be 
considered  at  all.  Grading,  paving,  and  curb- 
ing a  street  may,  and  frequently  do,  benefit 
tbe  abutting  property  largely  more  than  the 
cost  of  the  work  and  material  evidenced  by 
tbe  tax  bill  which,  the  property  owner  pays. 
The  instruction  ought  to  have  been  so  word- 
ed that  the  only  benefit  to  be  allowed  against 
plaintiff's  damage  would  be  that  which  was 
in  excess  of  what  such  Improvements  bad 
cost  him  by  reason  of  tbe  special  assessment 
tberefor.  If  the  benefit  did  not  exceed  the 
cost  then  no  benefit  would  be  counted  against 
bim  In  estimating  the  damage. 

An  expression  is  used  In  Neenan  v.  Smith, 
SO  Mo.  529,  that  siieclal  assessments  for  local 
improvements  are  had  "to  pay  for  the  bene- 
fits which  they  are  supposed  to  confer." 
This  expression  ia  quoted  by  Judge  Valllant 


in  Thornton  v.  City  of  Clinton,  148  Mo.  068, 
50  S.  W.  295.  But  it  was  not  meant  by  that 
expression  that  the  special  assessment  paid 
for  the  whole  benefit  in  such  sense  as  to  be 
applicable  here.  It  only  pays  for  that  por- 
tion of  the  benefit  which  is  represented  in 
tbe  cost  of  the  benefit,  that  is  to  say,  the 
cost  of  the  Improvement 

The  Judgment  is  reversed,  and  the  catise 
remanded.    All  concur. 


CURTIS  V.  CHICAGO.  R.  L  &  P.  RT.  CO. 

(Court  of  Appeals  at  Kansas  City,  Mo.    April 
27,  1903.) 

UA8TER   AND    SERVANT— INJURIES    BT    SERV- 
ANT—LIABII^ITT  OF  MASTER— SCOPE 
OF  EMPLOYMENT. 
1.  Plaintiff  was  injured  by  being  ejected  from 
defendant's  train,  while  in  motion,  by  a  brake- 
man,  although  defendant's  rules  forbade  brake- 
men  to  eject  parties  from  trains  while  in  mo- 
tion, and  without  first  secnrine  from  the  con- 
ductor authority  so  to  do.    Held,  that  defendant 
was  liable,  as  it  was  the  brakeman's  duty  to 
eject  trespassers,   and  in  so  doing  he  was  in 
the  course  of  his  employment,  and  the  fact  that 
he  acted  contrary  to  the  rules  or  exceeded  his 
authority  was  no  defense. 

Appeal  from  Circuit  Court,  Daviess  Coun- 
ty;   J.  W.  Alexander,  Judge. 

Action  by  Benjamin  Curtis  against  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

W.  F.  Evans,  H.  C.  McDougal,  and  Frank 
P.  Sebree,  for  appellant  Hamilton  &  Dud- 
ley, for  respondent 

BROADDUS,  J.  This  is  an  action  for  dam- 
ages, which  plaintiff  alleged  he  received  by 
being  ejected  from  defendant's  passenger 
train,  while  the  same  was  in  motion,  on  the 
7th  day  of  May,  1901,  at  Cameron,  Mo.  The 
verdict  and  Judgment  were  for  tbe  plaintiff 
for  ^10,  from  which  defendant  appealed. 

The  evidence  tended  to  show  that  while 
the  defendant's  west-bound  passenger  train 
was  standing  at  the  Cameron  City  Depot  the 
plaintiff  asked  permission  to  ride  on  the  train 
to  the  Junction  Depot,  about  one-fourth  of  a 
mile  west,  and  that  the  brakeman,  after  tbe 
train  got  in  motion,  kicked  him  off,  when  he 
struck  the  ladder  of  the  switch  post,  and  was 
severely  injured.  PlalntlfTs  own  statement 
that  he  was  kicked  off  the  train  by  tbe 
brakeman  is  corroborated  by  that  of  two 
other  boys;  but  the  evidence  introduced  by 
the  defendant  tends  strongly  to  contradict 
them,  and  to  show  that  they  were  not  in  the 
immediate  vicinity  at  the  time  of  tbe  occur- 
rence; and  there  was  evidence  also  tending 
to  impeach  their  reputation  for  veracity. 
Tbe  evidence  of  the  brakeman  was  that  he 
told  the  boy  not  to  get  on  the  train,  and 
that  be  did  not  kick  him  off,  but  that  he 
Jumped  off  while  the  train  was  in  motion. 

f  1.  See  Carrien,  ToL  t.  Out  Dig.  H  UU>  Ml*. 
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in  eviaence: 

"212.  Conductors  and  trainmen  must  at- 
tend to  the  safety  and  comfort  of  passengers 
lawfully  on  their  trains;  protect  them  against 
tudeness,  threatened  violence,  abusive  or  ob- 
scene language,  or  annoyance  from  Intoxi- 
cated or  quarrelsome  persons,  and  must  not 
permit  peddlers,  beggars  or  gamblers  to  ply 
their  vocation  on  trains.  Persons  acting  of- 
fensively toward  passengers,  whether  pro- 
vided with  a  ticket  or  not,  and  other  persons 
found  upon  a  train  without  ticket  or  pass 
and  refusing  to  pay  fare  upon  being  required 
to  do  so  (which  requirement  must  always 
be  made),  must  be  ejected  from  the  train; 
but  strictly  in  accordance  with  state  law; 
only  such  force  being  used,  as  may  be  suffi- 
cient for  removal,  and  In  no  case  with  un- 
necessary violence,  harsh  language,  or  dis- 
play of  ill  temper,  or  while  train  is  In  mo- 
tion. Ejection  under  such  circumstances  is 
an  act  of  legal  duty,  to  be  performed  in  a 
reasonable  manner  and  at  a  proper  place. 
Persons  should  not  be  ejected  at  any  place 
where  bad  weather  or  unseasonable  hours  of 
the  night  might  endanger  their  lives  or  safe- 
ty, and  the  person  ejected  must  not  be  a 
child  of  tender  years,  of  unsound  mind,  or 
in  such  feeble  and  helpless  condition  as  to 
be  unable  to  take  care  of  him  or  herself  at 
the  point  of  ejection. 

"Trainmen  must  not  under  any  circum- 
stances eject  a  tramp,  or  tramps,  or  other 
trespassers  upon  the  train,  while  it  Is  in 
motion,  nor  without  first  conferring  with  the 
conductor,  who  may  delegate  special  author- 
ity to  trainmen. 

"(a)  Keports  of  all  cases  of  ejectments 
whether  of  passengers  or  others  and  whether 
from  train  or  from  one  car  to  another,  as 
well  as  of  all  controversies  between  conduct- 
ors and  passengers  in  which  force  is  em- 
ployed whether  injury  is  claimed  or  not  must 
be  promptly  made  as  required  by  rule  407. 
Ejectments  should  be  reported  on  form  479 
and  other  controversies  by  letter  giving  full 
details.  In  all  cases  particular  care  should 
be  taken  to  secure  the  names  and  addresses 
of  all  passengers  or  other  witnesses  In  such 
occurrences." 

"2(i0.  A  flagman  or  brakeman  (or  the  con- 
ductor) must  while  the  train  is  In  motion, 
remain  on  the  rear  car  of  every  train. 

"261.  It  shall  be  the  sole  duty  of  the  flag- 
man of  all  passenger  trains  while  on  the 
main  track,  either  running  or  standing,  ex- 
cept at  division  or  terminal  points  where  the 
train  is  properly  protected  by  yard  rules  or 
otherwise,  to  protect  the  rear  of  his  train  in 
the  manner  provided  in  the  rules;  and  the 
rear  brakeman,  when  a  regular  flagman  is 
not  employed,  is  required  to  perform  this 
duty,  with  which  nothing  must  be  allowed 
to  Interfere.     •    •    •" 

At  the  close  of  the  evidence  the  defendant 
asked  the  court  to  Instruct  the  jury  to  find 
for  the  defendant,  which  the  court  refused. 


piainnn  laiiea  to  snow  inat  tne  aci  oi  ine 
brakeman  in  putting  him  off  the  train  was 
in  the  line  of  his  employment,  and  there- 
fore he  was  not  entitled  to  recover;  and 
plaintiff  concedes  that,  unless  the  evidence 
so  showed,  he  was  not  entitled  to  a  verdict 
Such  is  the  law.  Krueger  v.  Ry.  Co.,  Si 
Mo.  App.  358;  Hartman  v.  Muehlebach,  64 
Mo.  App.  505;  Farber  v.  Ry.  Co.,  116  Mo. 
01.  22  S.  W.  631,  20  L.  R.  A.  350.  It  is  also 
well-settled  law  that  if  the  brakeman,  while 
in  the  performance  of  his  duties,  and  within 
the  scope  of  his  authority,  put  plaintiff  off 
the  train  while  it  was  in  motion,  the  de- 
fendant is  liable.  Meade  v.  Ry.  Co.,  68  Mo. 
App.  92;  Etaehl  v.  Ry.  Co.,  119  Mo.  325,  21 
8,  W.  737,  and  other  cases  dted  in  respond- 
ent's brief. 

Rule  212  makes  it  the  "legal  duty"  of  con- 
ductors and  trainmen  to  eject  persons  found 
upon  a  train  without  ticket  or  pass,  and  re- 
fusing to  pay  fare;  this  duty  to  be  perform- 
ed in  a  reasonable  manner,  and  at  a  proper 
place.  And  "trainmen  must  not,  under  any 
circumstances,  eject  a  tramp  or  tramps  or 
other  trespassers  upon  a  train  while  it  is  in 
motion,  nor  without  first  conferring  with  the 
conductor,  who  may  delegate  special  author- 
ity to  trainmen."  The  defendant's  oonstmc- 
tion  of  this  rule  is  that  no  trainman  has  the 
authority,  under  the  rule,  to  eject  a  passen- 
ger without  the  consent  of  the  conductor, 
and  in  doing  so  he  acts  outside  of  the  Une 
of  his  employment,  and  that  in  no  event  is 
he  authorized  to  eject  a  passenger  wliile  the 
train  Is  in  motion.  The  plaintiff  admits  that 
the  rule  requires  that  before  a  brakeman 
can  eject  a  passenger  he  must  confer  with 
the  conductor,  and  that  in  no  instance  is  he 
authorized  to  eject  one  while  the  train  is  in 
motion,  but  that  the  act  notwithstanding  is 
in  the  course  of  his  employment,  although  in 
excess  of  his  authority,  for  which  the  carrier 
is  responsible.  Meade  v.  Railway,  68  Mo. 
App.  92,  was  where  a  station  agent  was 
charged  with  the  duty  of  not  allowing 
"bums"  around  the  station.  The  station 
agent,  while  plaintiff  was  asleep  on  a  bench 
poured  benzine  on  the  bench,  so  that  it  would 
reach  plaintiff's  clothes,  with  the  intent  of 
firing  the  benzine  for  sport  The  benzine, 
however,  was  fired  by  another,  and  plaintiff 
was  severely  burned.  The  defendant  was 
held  liable.  The  court  recognized  the  rule 
in  this  state  "that  the  mere  fact  that  the 
tortious  act  is  committed  by  the  servant 
while  he  is  actually  engaged  in  the  perform-  | 
ance  of  the  service  he  has  been  employed  to 
render  cannot  make  the  master  liable.  It 
must  not  only  be  done  while  so  employed. 
but  it  must  pertain  to  the  particular  duties 
of  that  employment"— citing  Hartman  t.  I 
Muehlebach,  64  Mo.  App.  565.  But  the  court 
held  the  case  came  within  the  rule  as  stated 
in  Wood  on  Master  &  Servant  {  S07,  tliat 
the  master,  "by  putting  the  servant  in  his 
place,  becomes  responsible  for  all  bis  acts 
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clearly  falls  within  the  rule  Juet  quoted.  It 
waB  a  part  of  the  duty  of  a  brakeman  to 
put  a  trespasser  oflT  the  train,  and  in  so  do- 
ing he  was  in  the  course  of  his  employment; 
and  the  fact  that  he  exceeded  his  authority, 
or  acted  contrary  to  the  rule  which  forbade 
him  from  ejecting  a  passenger  frotn  a  mov- 
ing train,  did  not  excuse  the  defendant. 
Haehl  V.  Ry.  Co.,  119  Mo.  325,  24  S.  W.  737. 
A  principal  Is  liable  for  the  neglect,  fraud, 
or  other  wrongful  act  of  his  agent  in  the 
course  of  his  employment,  though  the  prin- 
cipal did  not  authorize  the  specific  act.  Gar- 
retzen  t.  Duenckel,  50  Mo.  104,  11  Am.  Rep. 
40ii. 

For  the  reasons  given,  the  cause  is  affirm- 
ed.   All  concur. 


OLBVBI/AND  t.  COULSON. 

(Court  -of  Appeals  at  Kansas  City,  Mo.    April 
27,  1903.) 

WITNBSS—OOHPBTENCY— TRANSACTION  WITH 

DECEDENT. 

1.  In  an  action  on  a  note  by  an  indorsee,  a 
witness,  though  not  a  party  to  the  record,  is 
incompetent  to  testify  that  by  a  contract  be- 
tween himself,  the  maker,  and  the  deceased 
payee,  the  note  was  made  payable  to  the  de- 
cedent, but  was  in  fact  the  witness'  property, 
and  represented  a  debt  due  him  from  the  maker. 

Appeal  from  Orcnlt  Court,  Adair  County; 
Nat.  M.  Shelton,  Judge. 

Action  by  Pauline  Qeveland  against  W.  B. 
Coulson.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Campbell  &  Ellison  and  C.  E.  Murrell,  for 
appellant.    Park  &  Son,  for  respondent 


BROADDUS,  J.  This  is  a  suit  by  plaintiff, 
as  assignee  of  a  note  for  |650,  due  in  one  year 
from  date,  executed  by  the  defendant  on  the 
28th  day  of  January,  1898,  and  made  payable 
to  one  Margaret  Coulson.  A  Jury  was  waived, 
and  the  case  tried  before  the  court  The  find- 
ing and  Judgment  were  for  the  plaintiff,  from 
which  defendant  appealed. 

On  the  trial,  defendant  offered  to  prove  by 
John  Coulson,  a  son  of  Margaret  Coulson, 
the  payee  of  the  note,  who  was  shown  to  be 
deceased,  that,  at  the  time  of  Its  execution, 
defendant  was  indebted  to  witness  In  the  sum 
of  11,000,  $650  of  which  Ttas  represented  in 
said  note;  that  by  agreement  between  him- 
self, defendant,  and  Margaret  Coulson,  the 
note  was  made  payable  to  her;  that  she  was 
not  the  owner  thereof,  but  that  she  was  to 
collect  the  interest  thereon,  and  then  give  the 
note  to  witness;  and  that  it  always  had  been 
bis  property.  Upon  objection  to  bis  com- 
petency by  plaintiff,  he  was  excluded  as  a 
-witness.  The  defendant  was  also  Introduced 
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was  right  in  its  rulings  In  holding  that  de- 
fendant and  said  John  Coulson  were  not  com- 
petent witnesses,  the  Judgment  should  be  af- 
firmed. The  defendant  has  not  Insisted  in  this 
court  that  he  was  a  competent  witness,  but 
he  seriously  contends  that  John  Coulson  was 
such.  In  Gunn  v.  Thmston,  130  Mo.  339,  32 
8.  W.  654,  the  question  of  the  competency  of 
witnesses  arose  in  a  pariltion  proceeding, 
where  the  issue  on  trial  was  a  transaction  be- 
tween the  plaintiffs  and  their  deceased  father, 
wherein  each  plaintiff  was  by  the  terms  of  the 
statute  disqualified  as  a  witness  to  testify  in 
her  own  behalf.  The  court  however,  held 
that  one  plaintiff  was  not  rendered  Incom- 
petent to  testify  as  a  witness  in  behalf  of  the 
others.  The  language  of  the  court  is:  "In 
suits  for  partition,  Issues  between  the  co-ten- 
ants in  regard  to  their  respective  rights  may 
be  made  and  determined.  One  may  be  char- 
ged with  rents  or  advancements,  and  another 
credited  by  improvements  and  payment  of 
taxes.  These  questions  become  separate  is- 
sues, and  are  to  be  tried  independently  of  the 
general  question  involved."  But  that  case  Is 
not  analogous  to  the  one  under  consideration, 
for  here  the  proposed  witness  was  a  party  to 
the  contract  in  issue,  and  the  other  party  was 
dead.  In  Ford's  Adm'r  v.  O'Donnell,  40  Mo. 
App.  51,  it  was  held  that  the  witness  wns 
competent  both  at  common  law  and  under  the 
statute,  where  the  other  party  was  dead,  when 
he  was  neither  a  party  to  the  record  nor  a 
party  in  interest,  and  when  he  testifies  in  no 
sense  in  his  own  favor.  In  Bank  v.  Hunt,  25 
Mo.  App.  170,  it  was  held  in  such  cases  a 
party  to  a  contract  who  was  not  a  party  to 
the  suit  was  a  competent  witness,  when  in  no 
sense  he  was  testifying  In  his  own  favor.  In 
Meier  v.  Thleman,  90  Mo.  433.  2  S.  W.  435, 
the  court  held  that,  where  one  of  the  parties 
to  the  contract  was  dead,  the  other  was  not 
a  competent  witness  In  his  own  favor,  whether 
he  was  a  party  to  the  suit  or  not.  These  three 
last  cases  are  not  in  confilct,  and  seem  to  em- 
body the  law  governing  the  question  Involved 
in  this  case.  The  witness  offered  to  testify 
was  a  party  to  the  agreement  made  with  the 
deceased  payee  of  the  note  in  suit,  and,  though 
not  a  party  to  the  record,  he  was  such  in  in- 
terest It  was  sought  by  his  testimony  to 
constitute  himself  payee  of  the  note,  instead 
of  the  deceased,  Mary  Coulson.  The  facts 
which  he  was  to  prove  would  have  made  him 
a  rival  claimant  of  the  note.  It  was  there- 
fore to  his  Interest  to  defeat  the  plaintiff  in 
her  suit,  and  to  that  extent  he  was  testify- 
ing In  his  own  favor.  He  was  therefore  an  in- 
competent witness,  both  at  common  law,  and 
under  the  statutes  as  construed  by  the  appel- 
late courts  of  the  state. 

For  the  reasons  given,  the  cause  is  affirmed. 
All  concur. 


(Court  01  Appeals  of  Kentacky.    April  24, 

1903.) 

INSURANCE— APPLICATION  —  MISSTATEMENTS 
—EVIDBNCB— WITNESSES  —  EXAMINING  PHY- 
SICIAN—INSTRUCTIONS—HARMLESS ERROR. 

1.  Where,  Id  an  action  on  a  policy,  the  court 
permitted  a  copy  of  the  application  to  be  in- 
troduced in  evidence,  whicn  contained  certain 
allesed  false  answers — that  insured  did  not  have 
discharges  from  her  ear,  and  sores  on  her  body 
— defendant  was  not  prejudiced  by  the  court's 
refusal  to  allow  the  examining  physician  to  tes- 
tify as  to  the  answers  made  by  insured  with 
reference  to  such  subject. 

2.  Where,  in  «n  action  on  a  policy,  the  in- 
surer wholly  failed  to  prove  any  misstatement 
as  to  insured's  age,  it  was  not  prejudiced  by  an 
instruction  that,  so  far  as  in^ired's  defense 
rested  on  such  alleged  misstatement,  it  had 
failed. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Division  No.  2. 

"Not  to  be  ofHclally  reported." 

Action  by  Mary  A.  Lester's  executor 
against  the  Michigan  Mutual  Life  Insurance 
Company.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Bennett  H.  Young,  for  appellant.  Clayton 
B.  Blakey,  for  appellee. 

PAYXTER.  J.  This  suit  Is  based  upon  a 
policy  issued  upon  the  life  of  Mary  A.  Lester 
for  11,000.  The  defendant  sought  to  avoid 
its  payment  upon  the  ground  that  the  In- 
sured had  made  false  answers  to  material 
questions  in  her  application  for  the  policy. 
Among  other  alleged  false  answers  was  one 
as  to  her  age,  one  as  to  the  discharges  from 
her  ear,  and  another  as  to  open  sores  on  her 
body.  The  plaintiff  sougbt  to  avoid  this  is- 
sue by  showing  that  no  copy  of  the  applica- 
tion was  attached  to  the  policy  when  de- 
livered to  the  Insured.  It  Is  urged  that  preju- 
dicial errors  were  committed  upon  the  trial 
as  follows:  (1)  That  the  court  refused  to 
allow  Dr.  Taylor  to  testify  as  to  the  answers 
which  the  Insured  made  with  reference  to 
sores  upon  her  body;  (2)  in  instructing  the 
Jury. 

There  was  an  issue  as  to  whether  a  copy 
of  the  application  was  attached  to  the  pol- 
icy, and  delivered  to  the  Insured  with  It 
The  defendant  produced  what  It  claimed  was 
a  copy  of  the  application;  claiming  that  one 
had  also  been  attached  to,  and  delivered 
with,  the  policy.  At  first  the  court  refused 
to  allow  the  purported  copy  of  the  applica- 
tion and  report  of  the  medical  examination 
to  be  read  as  evidence,  but,  upon  reconsider- 
ation, permitted  it  to  be  done.  It  appeared 
in  the  purported  copy  of  the  application  that 
the  Insured  answered  that  she  did  not  have 
discharges  from  the  ear,  and  open  sores  upon 
her  body.  If  the  Jurors  believed  that  it  was 
a  copy  of  the  application  which  insured 
made,  then  they  must  have  believed  that  she 
had  made  a  false  answer  as  to  open  sores 
upon  ber  body,  etc.  The  testimony  of  Dr. 
Taylor  could  bave  done  no  more  than  to 


err  in  refusing  to  allow  the  witness  to  testify 
upon  the  question  stated.  If  the  application 
bad  not  been  attached  to,  and  delivered  with, 
the  policy,  then  his  proposed  testimony  would 
have  been  -Incompetent,  under  the  doctrine 
of  the  case  of  Provident  Savings  Life  As- 
surance Society  V.  Puryear's  Adm'r  (Ky.)  59 
S.  W.  15,  because  it  was  there  held,  under 
sections  656,  679,  Ky.  St.  1899,  tbat  a  de- 
fense similar  to  ^  the  one  in  this  case  conld 
not  be  interposed  tmless  a  correct  copy  of 
'the  application  was  attached  to  the  policy 
at  the  time  It  was  delivered.  If  such  a  copy 
was  delivered  with  the  policy,  and  the  one 
claimed  by  the  defendant  on  the  trial  to  be 
also  a  copy  of  It  was  so,  then  It  showed  the 
facts  sought  to  be  proven  by  Dr.  Taylor.  In 
either  state  of  the  case  the  rejection  of  the 
witness'  testimony  was  not  error,  or  preju- 
dicial to  the  defendant. 

By  the  third  instruction  the  court  told  the 
J«u*y  that,  so  far  as  the  defense  rested  upon 
alleged  misstatements  as  to  age,  it  had  fail- 
ed, because  the  evidence  was  not  sufficient 
to  show  that  the  decedent  misstated  her  age. 
While  we  are  of  the  opinion  that  It  was  not 
proper  practice  for  the  court  to  give  this  In- 
struction, still  the  defendant  had  wholly  fail- 
ed to  prove  any  misstatement  as  to  age. 
Therefore  It  did  not  prejudice  the  rights  of 
the  defendant. 

The  Judgment  la  afiSrmed. 


BARBER  ASPHALT  PAV.  CO.  t.  QAAR. 
CITY  OP  LOUISVILLE  v.  BARBER 
ASPHALT  PAV.  CO.  WALSH  et  al.  v. 
BARBER  ASPHALT  PAV.  CO.  RAFFO 
et  al.  V.  BARBER  ASPHALT  PAV.  CO. 

(Court  of  Appeals  of  Kentucky.    April  22, 

1903.) 

MUNICIPAL  CORPORATIONS-STRBET  IHFROYE- 
MENTS— BOARD  OF  PUBLIC  WORKS— POWERS 
—CONTRACTS— VALIDITY— CHANGE  IN  SPECI- 
FICATIONS—STIFLING  COMPETITION— APPOR- 
TIONMENT OF  COST  OF  IMPROVEMENT  — 
METHOD— PROPERTY    ASSESSABLE}— LACHES. 

1.  Ordinances  providing  for  a  street  improve- 
ment declared  that  "said  work  shall  be  done  in 
accordance  with  the  plans  and  specifications  on 
file  in  the  ofllce  of  the  board  of  public  works." 
At  the  time  of  their  passage  there  were  gen- 
eral specifications  on  file.  It  had  L>een  the 
uniform  custom  of  the  board,  where  an  iuiprovt^ 
ment  had  been  ordered,  to  prepare,  after  the 
pas-sage  of  the  ordinance,  plans  and  specifica- 
tions as  the  exigencies  of  the  particular  work 
demanded.  Held,  that  it  must  be  presumed 
that  the  board,  in  recommending  the  ordinances, 
and  the  general  council  in  passing  them,  acted 
in  view  of  such  custom,  and  did  not  refer  to 
the  general  specifications  theretofore  printed 
and  on  file. 

2.  Ky.  St.  1894.  §  2820,  provides  that  no  pub- 
lic way  shall  be  constructed,  except  by  ordi- 
nance recommended  by  the  board  of  public 
works.  By  section  2829,  whenever  the  lioacd 
shall  order  any  work  to  be  done,  which,  ac- 
cording to  law,  is  to  be  prepared  by  independent 
contract,  the  board  shall  prepare  and  place  on 
file  in  the  office  of  tliat  department  complete 
drawings  and  specifications  of  the  work,  and 
thereupon  shall   cause   notice   to   be   published 
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01  the  board,  it  becomes  necessary,  in  tne  pros- 
ecution of  any  work,  to  make  alterations  or 
modifications  in  the  specifications  or  plans  of  a 
contract,  sach  alteration  or  modification  shall 
be  made  only  by  order  of  tlie  board,  and  the 
order  shall  be  of  no  eSect  until  the  price  to  be 
paid  shall  be  agreed  on  in  writing,  signed  by 
the  contractor,  and  approved  by  the  board. 
Beld  to  vest  in  the  board  of  public  works, 
where  the  council  has  directed  an  improve- 
ment in  general  terms,  the  power  to  prescribe 
the  details  of  the  work. 

3.  The  mere  fact  that  the  board  of  public 
works,  in  advertising  for  bids  for  asphalt  pav- 
ing, called  for  alternative  bids  on  two  difCerent 
kinds  of  pavement,  does  not  invalidate  the  con- 
tract let  by  it. 

4.  Where  the  ordinance  for  a  street  improve- 
ment was  silent  as  to  how  the  gutters  should 
be  constructed,  and  the  board  of  public  works 
stipulated  for  flagstone  guttering,  but  after- 
wards, as  provided  in  Ky.  St.  1894,  {  2830. 
modified  the  specifications,  substituting  asphalt 
guttering,  and  the  asphalt  was  cheaper,  and  it 
did  not  appear  that  more  than  a  fair  price  was 
paid  therefor,  or  that  the  board  had  abused  a 
sound  discretion  in  making  the  charge,  there 
waa  no  ground  for  objection. 

5.  It  is  not  unreasonable  for  a  city  to  require 
a  contractor  doing  street  paving  to  guaranty 
the  pavement  for  five  years,  and  such  a  require- 
ment does  not  tend  to  stifle  competition. 

6.  It  is  not  nnreasonable  to  require  the  con- 
tractor to  maintain  a  plant  in  the  city  during 
the  five  years. 

7.  An  unconstitutional  ordinance  requiring 
payment  of  a  license  fee  by  contractors  could 
be  ignored  by  them,  or,  if  they  had  paid  any- 
thing under  it,  they  could  recover  it  on  de- 
mand. 

8.  Unless  it  appears  that  under  a  different 
method  of  apportioning  the  cost  of  a  street 
improvement  the  party  complaining  will  be  re- 
quired to  pay  less,  the  apportionment  made  will 
not  be  disturbed. 

9.  Where  the  territory  abutting  a  street  on 
which  paving  was  to  be"  done  had  not  been  de- 
fined into  squares  by  principal  streets,  the  coun- 
cil was  authorized  in  the  ordinance  to  pre- 
scribe the  depth  on  both  sides  to  be  assessed 
for  the  cost  of  making  the  improvement. 

10.  Where  the  apportionment  of  the  cost  of  a 
street  improvement  is  wrong,  it  is  incumbent 
on  the  court,  under  the  express  provisions  of 
Ky.  St.  1804,  §  2834,  to  correct  it  so  as  to  do 
justice  to  all  parties  concerned. 

11.  I<and  within  the  limits  of  a  city,  though 
used  for  agricultural  purposes,  may  be  assessed 
for  street  improvements  in  a  proper  case. 

12.  A  property  owner  should  not  be  permitted 
to  stand  by  in  silence,  and  allow  a  street  im- 
provement to  be  made,  and  then,  by  raising 
objections,  escape  payment  for  the  benefit  his 
property  has  received. 

Appeals  from  Circuit  Court,  Jefferson 
County. 

"To  be  officially  reported." 

Two  separate  actions  by  the  Barber  As- 
phalt Paving  Company  against  Mary  H.  Kaf- 
fo  and  others  and  by  the  same  plaintiff 
against  Cornelius  Walsh  and  others,  In  which 
actions  the  enforcement  of  all  unsatisfied 
liens  arising  out  of  the  improTement  of  Chest- 
nut street,  in  the  city  of  Louisville,  from 
Thirty-First  street  to  Sliawnee  avenue,  was 
asked.  The  court  below  held  that  the  prop- 
erty between  Thirty-First  street  and  Gaar's 
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through  the  medium  of  a  sale  by  the  com- 
missioner of  the  court.  As  to  the  property 
between  Gaar's  Lane  and  Shawnee  avenue 
the  court  below  rendered  Judgment  for  the 
defendants,  but  decreed  a  recovery  against 
the  city.  Four  separate  appeals  were  taken 
—one  by  the  Barber  Asphalt  Paving  Com- 
pany, one  by  the  olty  of  Louisville,  one  by 
Cornelius  Walsh  and  others,  and  one  by  Mary 
H.  Raffo  and  others.  Reversed  on  the  two 
first  appeals,  and  affirmed  on  the  other  ap- 
peals. 

Wm.  Furlong  and  B.  F.  Washer,  for  Bar- 
ber Asphalt  Co.  L.  N.  Dembitz,  for  Mary  J. 
Gaar  and  Mary  Kaffo.  H.  L.  Stone,  for  city 
of  Louisville.  Lane  &  Harrison,  O'Neal  & 
O'Neal,  Strother,  Hardin  &  Strother,  L  T. 
Woodson,  and  J.  A.  McHenry,  for  Cornelius 
Walsh,  Mary  Raffo,  and  Mary  Gaar. 

HOBSON,  J.  By  an  ordinance  approved 
August  22,  1898,  the  general  council  o}  the 
city  of  Louisville  provided  for  the  Improve- 
ment of  the  carriage  way  of  Chestnut  street 
from  Thirty-First  to  Thirty-Fourth  street; 
and  by  another  ordinance,  approved  on  the 
same  day,  it  provided  for  the  improvement 
of  the  carriage  way  of  Chestnut  street  from 
Thirty-Fourth  street  to  Shawnee  avenue. 
Contracts  were  made  with  the  Barber  As- 
phalt Paving  Company  for  the  construction 
of  the  street  under  the  ordinances.  The  com- 
I>any  complied  with  its  contract  The  work 
was  examined  and  accepted  by  the  city. 
The  cost  was  apportioned  among  the  owners 
of  property  fronting  on  the  street,  and  ap- 
portionment warrants  were  Issued  therefor. 
A  number  of  these  warrants  remaining  un- 
paid, the  company  instituted  two  actions  in 
the  Jefferson  circuit  court  to  enforce  them. 
Answers  were  filed  by  the  property  owners 
controverting  their  liability  for  the  Improve- 
ment, and  on  final  hearing  the  circuit  court 
held  that  the  property  between  Thirty-First 
street  and  Gaar's  Lane,  or  Fortieth  street, 
was  liable  to  assessment  for  the  improve- 
ment, and  the  lien  of  the  plaintiff  was  or- 
dered to  be  enforced;  but  as  to  the  property 
between  Gaar's  Lane,  or  Fortieth  street,  to 
Shawnee's  avenue.  It  held  that  the  city  had 
no  authority  to  Improve  the  street  at  the  coat 
of  the  adjacent  landowners,  and  it  according- 
ly rendered  Judgment  In  favor  of  the  de- 
fendants and  against  the  contractor  as  to 
this  property,  but  entered  a  Judgment  in  fa- 
vor of  the  contractor  against  the  city  for  the 
amotmt  of  these  warrants.  ITrom  this  Judg- 
ment the  four  appeals  before  us  are  pros- 
ecuted. 

In  Barber  Asphalt  Paving  Co.  t.  Gaar  et 
al.  the  contractor  complains  of  that  portion 
of  the  Judgment  denying  it  relief  against  the 
property  lying  between  Fortieth  street  and 
Shawnee  avenue.  In  City  of  Louisville  v. 
Barber   Asphalt   Paving   Co.    the   city   con>- 


II  iiuuie  lor  U118  pan  oi  xae  improTemeni. 
In  Cornelius  Walsh  et  al.  t.  Barber  Aspbalt 
Co.  the  owners  of  property  from  Thirty- 
Fourth  street  to  Fortieth  street  complain  of 
80  much  of  the  Judgment  as  holds  theh:  land 
liable  for  the  cost  of  constructing  the  street 
In  front  of  It  In  Batfo  et  al.  t.  Barber  As- 
phalt Paving  Co.  the  owners  of  property 
from  Thirty-First  to  Thirty-Fourth  street 
complain  of  the  Judgment  holding  their  prop- 
erty liable. 

The  last  two  appeals  are  prosecuted  sep- 
arately, as  two  separate  actions  were  brought 
in  the  circuit  court,  and  the  questions  made 
are  not  Identical  in  some  respects.  For  con- 
venience all  the  appeals  will  be  considered 
together.  The  city  of  Louisville  purchased 
Shawnee  Park  something  over  10  years  ago. 
At  that  time  it  lay  without  the  city  limits, 
but  in  the  year  1894  the  city  limits  were  ex- 
tended so  as  to  take  in  the  park.  This  was 
done  by  taking  into  the  city  a  narrow  tongue 
of  land  460  feet  in  width  and  something  over 
a  mlfe  long,  extending  from  a  line  200  feet 
west  of  Thirty-Fourth  street  to  Shawnee  ave- 
nue. Sixty  feet  of  this  strip  throughout  Its 
entire  length  was  taken  up  by  Chestnut 
street,  leaving  a  strip  200  feet  wide  on  each 
side  of  It.  This  extension  of  the  city  limits 
appears  to  have  been  made  without  protest 
on  the  part  of  the  property  owners.  After 
the  territory  was  taken  into  the  city,  the 
county  authorities  ceased  to  keep  the  road- 
way In  order,  and,  there  being  considerable 
travel  on  it,  It  got  In  very  bad  repair  In  the 
four  years  elapsing  after  it  was  taken  into 
the  city  before  the  in9>rovement  was  ordered. 
Some  of  the  property  owners  were  active  In 
procuring  the  council  to  order  the  Improve- 
ment, others  were  silent,  and  some  held  a 
meeting  and  protested,  but  they  took  no  ac- 
tive steps  to  prevent  the  Improvement  being 
made  as  directed  In  the  ordinances.  The 
first  of  the  ordinances  under  which  the  work 
was  done  Is  In  these  words: 

"Be  it  ordained  by  the  general  council  of 
the  city  of  Louisville:  That  the  carriage-way 
of  Chestnut  street  from  the  center  line  of 
Thirty-First  street  to  the  center  line  of  Thir- 
ty-Fourth street  extended  from  the  north, 
shall  be  thh:ty-siz  (36)  feet  In  width,  and 
shall  be  improved  by  grading,  curbing  and 
paving  with  the  asphalt  pavement,  with  cor- 
ner stones  at  'ic  intersections  of  streets  and 
alleys.  Said  work  shall  be  done  in  accord- 
ance with  the  plans  and  specifications  on  file 
in  the  ot&ce  of  the  board  of  public  works 
and  at  the  cost  of  owners  of  ground  on  the 
south  side  of  Chestnut  street  from  Thirty- 
First  street  to  the  Center  line  of  Thirty- 
Fourth  street  extended  from  the  north  and 
extending  back  to  a  Hue  171  feet  distant 
from  and  parallel  to  Chestnut  street,  and  on 
the  north  side  of  Chestnut  street  from  Thir- 
ty-First street  to  Thirty-Fourth  street  as  pro- 
vided by  law.  The  cost  to  be  equally  appor- 
tioned among  the  owners  of  property  accord- 
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limits  above  set  out,  and  that  all  ordinances 
in  conflict  herewith  be  and  are  hereby  re- 
pealed." 

The  other  ordinance  is  similar,  except  that 
after  providing  for  the  improvement,  it  is  as 
follows: 

"Said  work  shall  be  done  in  accordance 
with  the  plans  and  specifications  on  file  in 
the  office  of  the  board  of  public  works  and 
at  the  cost  of  owners  of  ground  on  the  north 
side  of  Chestnut  street  from  the  center  line 
of  Thirty-Fourth  street  to  a  line  at  rlgbt  an- 
gles to  Chestnut  street,  passing  through  a 
point  where  the  center  line  of  Shawnee  ave- 
nue extended  from  the  south  intersects  the 
center  line  of  Chestnut  street  and  extending 
back  to  a  line  171  feet  distant  from  and 
parallel  to  Chestnut  street  and  on  the  south 
side  of  Chestnut  street  from  the  center  line 
of  Thirty-Fourth  street  extended  from  the 
north  to  a  line  at  right  angles  to  Chestnut 
street,  passing  through  a  point  where  the 
center  line  of  Shawnee  avenue  extended  from 
the  south  intersects  the  center  line  of  Chest- 
nut street  and  extending  back  to  a  line  171 
feet  distant  from  and  parallel  to  Chestnut 
street  The  cost  to  be  equally  apportioned 
among  the  owners  of  property  according  to 
the  number  of  square  feet  of  ground  owned 
by  the  parties  respectively  within  the  limits 
above  set  out,  and  that  all  ordinances  In  con- 
flict herewith  be  and  are  hereby  rq>ealed.'' 

At  the  time  the  ordinances  were  passed 
there  were  general  specifications,  which  had 
been  printed,  on  file  In  the  office  of  the  board 
of  public  works,  but  the  contract  was  not 
made  according  to  these  spedflcatlons.  The 
board,  according  to  its  custom,  prepared,  aft- 
er the  ordinances  were  passed,  plans  and 
specifications  for  the  work,  and  the  contract 
was  made  thereunder.  By  section  4  of  the 
specifications  the  guttering  was  to  be  made 
of  flagstones.  After  the  contract  was  let, 
the  board  of  public  works,  by  a  written  con- 
tract with  the  contractor,  changed  this,  ami 
allowed  the  guttering  to  be  made  of  asphalt 
By  section  22  of  the  specifications  the  con- 
tractor was  required  to  erect  a  permanent 
plant  in  the  city  limits,  which  should  re- 
main there  during  the  time  of  the  guaranty 
period— five  years.  The  specifications  were 
In  the  alternative  for  either  asphalt  pave- 
ment No.  1  or  asphalt  pavement  No.  2.  The 
advertisements  were  so  made.  Bids  were 
received  on  both  classes  of  pavement  and 
the  board  accepted  the  bid  for  pavement  Xa 

1.  The  difference  between  No.  1  and  No.  2 
consists  in  the  thickness  of  the  pavement. 
No.  1  being  thicker,  and  costing  something 
over  fl2  more  per  square  of  lOO  feet  than  No. 

2.  The  specifications  also  called  for  a  binder 
course  underneath  the  asphalt  or  surface 
pavement  Madison  street  runs  parallel  with 
Chestnut  and  340  feet  from  It  on  the  north. 
Magazine  street  runs  parallel  with  Chestnut 
and  Is  420  feet  from  it  on  the  south.    The 
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171  feet  on  the  south  side  of  Chestnut,  as 
"well  as  on  the  north  side,  while  one-half  the 
'distance  to  Magazine  street  Is  210  feet;  The 
apportionment  was  made  as  to  each  fourth 
of  a  square  from  Thirty-First  street  to  Thir- 
ty-Fourth street,  and  from  Thirty-Fourth 
street  to  Shawnee  Park  the  apportionment 
was  made  from  one  cross-street  to  the  next, 
this  territory  not  being  defined  into  squares 
by  principal  streets. 

It  is  insisted  for  the  property  owners  that 
the  proceedings  are  void,  and  created  no  Uen 
upon  the  property  for  the  following  reasons: 
(1)  Because  the  contract  was  not  made  in  ac- 
cordance with  the  genera]  specifications  in 
existence  when  the  ordinances  were  passed, 
and  a  discretion  as  to  the  amount  and  the 
cost  of  the  work  to  be  done  was  left  by  the 
lawmaking  body  to  an  executive  board.  <2) 
Because  the  material  for  part  of  the  work 
■was  unlawfully  changed  from  that  required 
by  the  ordinance  and  contract,  and  some- 
thing else  was  received  in  place  of  it.  (3) 
Because  both  the  ordinance  and  the  specifica- 
tions tended  toward  stifling  competition,  and 
imposed  on  the  lot  owners  burdens  which 
they  ought  not  to  bear.  (4)  The  burden  was 
thrown  on  the  property  extending  back  from 
the  street  171  feet,  and  not  210  feet,  or  half 
way  to  Magazine  street  on  the  south  from 
Thirty-First  to  Thirty-Fourth  street,  and 
west  of  Thirty-Fourth  street  to  Shawnee  ave- 
nue the  burden  was  thrown  on  the  property 
running  back  171  feet  from  the  street  on  both 
sides,  while  the  dty  boundary  along  here  ex- 
tended out  200  feet  from  the  street,  and  thus 
29  feet  of  land  within  the  city  boundary  was 
exempted  from  the  burden.  (5)  The  terri- 
tory contiguous  to  Chestnut  street  from 
Thirty-Fourth  street  to  Shawnee  avenue  was 
not  defined  into  squares  by  principal  streets, 
and  there  existed  no  authority  in  the  general 
council  to  prescribe  by  ordinance  for  the  con- 
struction of  an  improvement  for  more  than 
a  mile  in  length  at  the  cost  of  the  owners  of 
lots  contiguous  thereto  to  a  depth  of  only 
171  feet,  to  be  apportioned  equally,  as  set 
out  In  the  ordinance.  (6)  This  territory  was 
In  part  suburban  and  In  part  agricultural, 
and  to  enforce  the  lien  on  the  land  is  to  ap- 
propriate the  property  of  the  citizen  to  public 
vse  without  compensation  therefor  to  the 
owner.  These  objections  will  be  considered 
separately. 

1.  It  was  held  In  Richardson  t.  Mehler 
(Ky.)  63  S.  W.  957,  where  the  ordinance  di- 
rected the  street  to  be  improved  with  vitri- 
fied brick  or  block  pavement  "in  accordance 
with  the  plans  and  specifications  on  file  in  the 
office  of  the  board  of  public  works,"  that  the 
words,  "in  accordance  with  the  plans  and 
specifications  on  file  In  the  office  of  the  board 
of  public  works,"  might  be  rejected,  and  that 
the  ordinance  without  these  was  sufficient. 
We  see  no  reason  why  the  same  rule  should 
not  apply  to  an  ordinance  requiring  the  Im- 
provement of  the  street  with  asphalt  pave- 


been  the  uniform  custom  of  the  board  of 
public  works  in  each  case  where  an  improve- 
ment is  ordered  to  prepare  after  the  passage 
of  the  ordinance  plans  and  specifications  as 
the  exigencies  of  the  particular  work  de- 
manded, and  we  must  presume  that  the 
board  of  public  works.  In  recommending  the 
ordinances  In  question,  and  the  general  coun- 
cil in  passing  them,  acted  in  view  of  this 
well-known  custom  of  transacting  the  busi- 
ness, and  did  not  refer  to  the  general  specifi- 
cations theretofore  printed  and  on  file  in  the 
engineer's  office,  which  were  in  fact  never 
considered  in  making  the  contract.  By  sec- 
tion 2826,  Ky.  St.  1894,  no  public  way  shaU 
be  constructed, .  except  by  ordinance  recom- 
mended by  the  board  of  public  works.  By 
section  2829,  whenever  the  board  shall  order 
any  work  to  be  done,  which,  according  to 
law.  Is  to  be  performed  by  independent  con- 
tract, the  board  shall  prepare  and  place  on 
file  in  the  office  of  that  department  complete 
drawings  and  specifications  of  the  work,  and 
thereupon  shall  cause  notice  to  be  published 
of  the  fact  that  the  drawings  and  specifica- 
tions are  on  ffie,  and  calling  for  sealed  pro- 
posals for  the  work.  By  section  2830,  when, 
in  the  opinion  of  the  board,  it  becomes  neces- 
sary In  the  prosecution  of  any  work  to  make 
alterations  or  modifications  In  the  specifica- 
tions or  plans  of  a  contract,  such  alteration 
or  fnodlficatlon  shall  be  made  only  by  order  of 
the  board,  and  the  order  shall  be  of  no  effect 
until  the  price  to  be  paid  shall  be  agreed  upon 
in  writing,  signed  by  the  contractor  and  ap- 
proved by  the  board.  These  three  sections 
must  be  read  together,  and  evince,  when  taken 
together,  a  purpose  on  the  part  of  the  Legisla- 
ture In  creating  the  board  of  public  works, 
to  vest  In  It,  where  the  council  has  directed 
an  Improvement  In  general  terms,  the  power 
to  carry  out  In  detail  the  work  so  directed, 
on  the  idea  that  in  the  matter  of  these  de- 
tails the  board  of  public  works  la  better  cal- 
culated to  look  into  each,  and  properly  guard 
the  interest  of  the  city  than  the  general  coun- 
cil can  possibly  be  with  the  limited  time  at 
Its  disposal. 

If  the  board  had  made  plans  and  spedflca- 
tlons  for  only  asphalt  pavement  No.  1,  and 
had  advertised  only  for  bids  on  this,  It  could 
not  be  maintained,  under  the  rule  laid  down 
In  the  case  referred  to,  that  the  contract  was 
Invalid.  The  fact  that  it  advertised  for  al- 
ternative bids  on  pavement  No.  1  and  on  one 
that  was  thinner,  but  rejected  the  bid  for  the 
thinner  pavement.  Is  of  no  more  effect  on  the 
contract  than  If  they  had  advertised  alone 
for  bids  on  the  thicker  pavement.  The  coun- 
cil having  simply  directed  the  pavement  to 
be  laid  with  asphalt,  and  of  a  certain  width, 
the  board  was  left  by  the  statute  with  a  dis- 
cretion as  to  the  details  of  the  construction 
of  the  pavement,  these  not  having  been  pre- 
scribed by  the  council.  We  think  this  is  the 
fair  meaning  of  the  statute,  and  that  the 
power  to  pass  on  the  depth  of  the  pavement 
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make  plans  and  specifications  and  to  control 
other  matters  of  mtnuttee,  such  as  whether 
there  shall  be  a  binder  course,  or  whether  a 
certain  quality  of  asphalt  shall  be  used. 

2.  What  we  have  said  disposes  of  the  sec- 
ond objection.  The  ordinance  was  silent  as 
to  how  the  gutters  should  be  constructed. 
This  the  councU  left  to  be  regulated  by  the 
board  of  public  works  with  the  other  details 
of  the  contract  in  the  plans  and  specifications. 
The  board  stipulated  In  the  contract  for  flag- 
stone guttering,  but  afterwards,  In  the  pros- 
ecution of  the  work,  as  provided  by  section 
2830,  modified  the  specifications  by  a  con- 
tract in  writing,  signed  by  the  contractor  and 
approved  by  the  board,  substituting  asphalt 
guttering  for  the  flagstones.  The  change 
was  In  the  Interest  of  the  property  holders, 
for  the  asphalt  was  cheaper  tlian  the  flag- 
stones. There  is  no  evidence  that  more  than 
a  fair  price  was  paid  for  the  substituted  gut- 
tering, or  that  the  board  abused  a  sound  dis- 
cretion in  making  the  change.  The  presump- 
tion is  in  favor  of  their  official  action,  and,  in 
the  absence  of  proof,  it  cannot  be  assumed 
that  the  change  was  made  in  the  interest  of 
the  contractor,  or  that  any  injury  resulted 
therefrom  to  the  property  owners. 

3.  The  objection  that  the  ordinance  and 
specifications  tended  toward  stifiing  compe- 
tition is  based  on  the  specifications  made  be- 
fore the  ordinance  was  enacted.  The  speci- 
fications prepared  by  the  board  of  public 
works  after  the  ordinances  were  passed  seem 
to  contain  nothing  which  is  fairly  liable  to 
objection  on  this  ground,  and,  as  the  contract 
was  not  made  under  the  other  specifications, 
it  was  not  affected  thereby.  It  is  not  an 
unreasonable  requirement  on  the  part  of  the 
city  that  the  contractor  shall  guaranty  the 
pavement  for  five  years,  for  there  are  many 
defects  which  are  not  discoverable  at  first, 
and  the  guaranty  of  the  pavement  for  five 
years  secures  the  city  against  a  construction 
of  the  street  in  a  manner  or  with  material 
insuffloient  for  the  purposes  contemplated. 
The  requirement  that  the  contractor  shall 
maintain  a  permanent  plant  in  the  city  dur- 
ing this  period  is  reasonable,  for  in  the  case 
of  an  asphalt  street,  especially,  the  repairs 
must  be  made  promptly  and  properly.  The 
dty  had  a  right  to  protect  itself,  not  only  by 
the  bond  of  the  contractor,  but  by  a  rea- 
sonable requirement  securing  the  perform- 
ance of  the  bond,  and  relieving  it  of  the  ne- 
cessity of  litigation.  The  cost  of  the  perma- 
nent plant  was  small  as  compared  with  the 
contract,  and  a  large  discretion  is  given  the 
city  authorities  in  matters  of  this  sort,  which 
the  courts  will  not  interfere  with  unless  pal- 
pably abused. 

The  ordinance  requiring  the  payment  of  a 
license  fee  by  contractors  was  held  uncon- 
stitutional by  this  court.  Being  unconstitu- 
tional, it  was  a  nullity.  From  a  nullity  no 
rights  can  arise,  and  by  it  no  rights  are  af- 
fected.   The  ordinance  being  void,  the  con- 


not  be  required  to  pay  anything  under  it. 
and,  if  they  did  pay  anything,  tbey  were  en- 
titled to  recover  it  on  demand.  We  are  un- 
able to  see,  therefore,  that  there  waa  any- 
thing in  the  ordinance  or  specifications  looking 
toward  stifling  competition,  or  imposing  on 
the  lot  owners  burdens  which  they  ought  not 
to  bear. 

4.  The  rule  is  that,  unless  it  appear  that 
under  a  dlfTerent  method  of  apportionment 
the  party  complaining  would  be  required  to 
pay  less  than  under  the  method  adopted. 
the  apportionment  as  made  by  the  dty  au- 
thorities will  not  be  dlsturl)ed.  McHeniy  v. 
Belvage,  99  Ky.  232,  35  a  W.  645;  Barrett  v. 
rails  City,  etc.,  Coal  Cto.  (Ky.)  52  S.  W.  947; 
Chawk  V.  Beville  (Ky.)  56  S.  W.  414;  Levy 
▼.  Ctoyne  (Ky.)  57  S.  W.  790.  We  are  un- 
able to  see  from,  the  record  that  the  propaty 
owners  on  the  south  side  of  Chestnut  street 
between  Thirty-First  and  Thirty-Fourth 
streets  were  in  any  wise  prejudiced  by  the 
act  of  the  council  in  fixing  the  depth  of  the 
taxing  district  at  171  feet  The  council  seems 
to  have  acted  upon  the  idea  that  this  would 
be  one-half  the  distance  to  the  next  street 
when  the  streets  on  the  south  were  extended 
through  this  territory;  and  whether  they 
were  correct  in  this  or  not  we  need  not  con- 
sider, as  it  Is  not  shown  that  any  of  the 
property  holders  complaining  would  have  had 
to  pay  less  if  the  depth  on  the  south  had  bees 
fixed  at  210  feet;  and  the  fact  is  we  are  by 
no  means  clear  from  the  proof  that  the  coun- 
cil made  a  mistake  as  to  the  territory  lying 
between  Thirty-First  and  Thirty-Fourth 
streets.  The  territory  lying  west  of  Thirty- 
Fourth  street  not  being  defined  into  squares 
by  principal  streets,  the  council  was  author- 
ized in  the  ordinance  to  prescribe  the  depth 
on  both  sides  fronting  the  improvement  to  be 
assessed  for  the  cost  of  making  it,  and  we 
see  nothing  in  the  evidence  to  show  that  the 
council  abused  a  sound  discretion  in  fixing 
the  depth  on  each  side  at  171  feet. 

6.  This  disposes  also  of  the  fifth  objection, 
for  if  it  be  admitted  that  the  ordinance  should 
not  have  directed  the  cost  of  the  improve- 
ment for  more  than  a  mile  in  length  to  be 
apportioned  among  the  owners  of  lots  con- 
tiguous thereto  throughout  its  entire  length, 
it  is  not  shown  that  appellants  were  In  any 
wise  prejudiced  by  the  apportionment  which 
was  in  fact  made,  and,  if  the  apportionment 
was  wrong,  it  would  be  incumbent  on  the 
court  under  section  2834,  Ky.  St  1894,  to 
correct  it  so  as  to  do  Justice  to  all  parties 
concerned.  No  cause  is,  therefore,  shown  for 
disturbing  the  Judgment  on  this  ground. 

6.  In  Oswald  v.  Gosnell  (Ky.)  66  S.  W. 
ISS,  where  an  ordinance  for  the  erection  of 
fire  hydrants  in  this  territory  was  before  the 
court,  we  held  that  all  the  steps  In  the  annex- 
ation of  the  territory  to  the  dty  bad  been 
legally  taken,  and  that  the  territory  was  prop- 
erly a  part  of  the  dty.  Fire  hydrants  have 
been  located  along  the  street  from  Thirty- 
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gas  mains  have  been  laid.  The  street  Is  il- 
luminated by  electric  liglits.  City  police  con- 
trol the  district  The  dty  flremeo  furnisb  It 
fire  protection.  A  bus  line  is  maintained 
from  Twenty-Eiglith  street  to  Shawnee  av- 
enue. Property  along  the  street  as  Improved 
is  numbered  according  to  the  scheme  pre- 
vailing throughout  the  city.  As  far  west  as 
Fortieth  street  the  land  is  cut  up  Into  build- 
ing lots  with  a  few  small  exceptions,  and  be- 
tween Fortieth  street  and  Shawnee  avenue 
several  fine  houses  have  been  built.  Sewer 
connection  has  been  furnished.  A  number  of 
parallel  projected  streets  north  and  south  of 
Chestnut  street  have  been  dedicated  in  the 
several  additions  made  to  the  city,  and,  as 
shown  by  the  photographs  of  Chestnut  street 
from  Thirty-Fourth  street  to  Shawnee  av- 
enue, it  presents  throughout  the  appearance  of 
a  city  street  Before  the  construction  of  the 
street  the  property  fronting  on  it  sold  for 
prices  ranging  from  $10  to  ?12  a  front  foot; 
since  its  construction  it  has  ranged  in  price 
from  $15  to  $22  a  foot  The  street  cost  some- 
thing over  $4  a  foot  and  under  all  the  evi- 
dence we  are  satisfied  the  b^eflt  to  the 
property  from  the  construction  of  the  street 
as  a  whole  from  one  end  to  the  other  exceeds 
the  cost  of  the  work.  This  is  so  evident  from 
the  proof  that  in  the  elaborate  argument  of 
the  case  no  objection  was  made  by  any  of  the 
counsel  to  the  assessment  on  the  ground  of 
■want  of  benefits.  While  some  of  the  land  Is 
nsed  for  truck  farming,  It  Is  all  suitable  for 
residence  purposes,  and  is  very  desirable 
therefor.  The  value  of  the  land  by  the  front 
foot  and  character  of  houses  that  are  erected 
along  the  street  show  that  it  is  only  a  ques- 
tion of  a  short  time  when  It  will  all  be  cut  up 
into  building  lots.  The  annexation  had  been 
contemplated  for  a  mimber  of  years  before 
it  was  made,  and  the  construction  of  the 
street  was  a  necessity  at  the  time  it'  was 
ordered,  and  without  it  the  building  up  of 
this  territory  would  necessarily  have  been 
much  retarded.  Land  within  the  limits  of  a 
city,  although  used  for  agricultural  purposes. 
Is  subject  to  local  assessment  for  street  im- 
provements, under  such  clrcumstnnccs  as  are 
shown  here.  In  Smith  on  Municipal  Corpor- 
ations, S  1236.  the  rule  is  thus  stated: 
"Property  within  the  limits  of  a  city,  which 
is  unplatted,  is  liable  to  special  assessment 
for  local  improvements,  as  if  laid  off  Into 
blocks  and  lots;  and  so  farming  lands  with- 
in the  limits  of  a  town  are  subject  to  taxation 
by  the  town  authorities,  and  It  is  not  essen- 
tial that  they  receive  benefits  and  protection. 
Urban  property  may  be  assessed  for  a  local 
improvement,  though  not  divided  into  lots, 
and  though  used  for  farm  purposes,  if  the 
surrounding  property  is  urban  property.  It 
Is  sometimes  difficult  to  determine  whether 
the  property  Is  city  property,  and  liable  for 
local  Improvements,  or  whether  It  is  rural, 
and  not  subject  to  assessment.  No  hard  and 
fast  rule  on  the  subject  can  be  laid  down. 


stances  of  each  case."  In  determining  the 
liability  of  the  property  for  the  cost  of  the 
Improvement  after  It  has  been  made,  the 
court  has  a  very  different  question  before  it 
than  would  be  presented  If  the  objection  was 
now  made  to  the  annexation  of  the  property 
between  Fortieth  street  and  Shawnee  avenue, 
and  the  propriety  of  the  annexation  was  the 
question  to  be  determined,  or  even  If  the 
property  owners  had  enjoined  the  construc- 
tion of  the  street  at  their  cost  when  ordered 
by  the  council.  But  they  stood  by,  and  al- 
lowed the  improvement  to  be  made,  and, 
without  notice  to  him,  allowed  the  contractor 
to  expend  his  money  In  making  it  upon  the 
faith  that  the  cost  was  to  be  a  charge  upon 
the  abutting  property.  This  distinction  has 
often  been  pointed  oirt  by  this  court  Pres- 
ton V.  Roberts,  76  Ky.  570;  Fehler  v.  Qosnell, 
99  Ky.  380,  35  S.  W.  1125;  Richardson  v. 
Mehler  (Ky.)  63  S.  W.  957.  In  Elliott  on 
Roads  &  Streets,  §  590,  It  is  well  said: 
"Tlie  fact  that  a  street  is  being  Improved  by 
order  of  public  officers  ought  to  put  the 
property  owner  upon  inquiry,  and  to  him 
should  be  applied  the  familiar  rule  that  one 
put  upon  Inquiry  is  chargeable  with  notice  of 
all  the  facts  which  a  reasonably  diligent  in- 
vestigation win  disclose.  Public  works  are 
undertaken,  as  every  one  knows,  under  au- 
thority delegated  by  law  to  public  officers, 
and  there  is  little  or  no  reason  why  a  prop- 
erty owner,  who  has  full  notice  of  what  Is 
being  done,  should  be  allowed  to  stand  by 
in  silence  until  the  work  Is  completed,  and 
then  escape  paying  for  the  benefit  his  proper- 
ty has  received.  If  he  would  avoid  this  re- 
sult be  should  act  promptly,  and.  If  he  falls, 
he  should  not  demand  that  the  persons  who 
have  done  the  work  should  go  unpaid."  We 
have  been  referred  to  no  provision  of  the  Con- 
stitution or  statutes  under  which  property 
within  a  city  may  be  exempted  from  assess- 
ment for  municipal  Improvements  by  the 
bare  fact  that  the  land  Is  used  for  agricultur- 
al purposes.  There  is  nothing  in  the  case  to 
warrant  the  application  of  the  rule  forbidding 
the  taking  of  private  property  for  public 
uses  without  Just  compensation.  Considering 
the  benefit  which  this  property  receives 
from  the  improvement,  the  size  of  the  city  of 
Louisville,  its  growth  in  the  direction  of 
Shawnee  Park,  the  value  of  the  property  by 
the  front  foot,  its  situation  and  surroundings, 
we  are  satisfied  that  under  the  rule  estab- 
lished by  the  current  of  authority  none  of 
the  land,  after  the  improvement  has  been 
made,  should  be  exempted  from  paying  for  it 
Leitch  V.  La  Grange,  138  lU.  291,  27  N.  E. 
917;  Taber  v.  Grafmlller,  109  Ind.  206,  9 
N.  B.  721  ^  Medland  ▼.  Linton,  60  Neb.  249, 
82  N.  W.  866,  and  cases  cited.  The  case  of 
Graham  v.  Conger,  85  Ky.  588,  4  S.  W.  327, 
involved  the  constitutionality  of  a  legislative 
act  taxing  the  abutting  property  for  the  im- 
provement of  a  county  road.  This  was  not 
city  property  or  a  city  highway.    The  case 
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ing  tbe  road  up  was  by  general  law  piacea 
on  the  entire  county,  and  that  the  charge  on 
the  abutting  property  was  bo  great  as  to 
amount  to  spoliation.  The  cases  of  Wash- 
ington Avenue,  69  Pa.  352,  8  Am.  Rep.  255, 
and  Craig  y.  Philadelphia,  89  Pa.  265,  are 
equally  Inapplicable. 

On  the  appeals  in  Barber  Asphalt  Company 
V.  Gaar  and  of  City  of  Louisville  v.  Barber 
Asphalt  Company,  the  judgment  is  reversed, 
and  cause  remanded,  with  directions  to  enter 
a  Judgment  as  above  Indicated.  On  the  aj)- 
peals  in  Cornelius  Walsh  v.  Barber  Asphalt 
Company  and  Mary  H.  Rafto  v.  Barber  As- 
phalt Company  the  Judgment  is  affirmed. 


HBDGES  et  al.  v.  HEDGES. 

(Court  of  Appeals  of  Kentucky.     April  21, 
1903.) 

GUARDIAN  AND  WAHD-ACCOUNTINO-CRBDIT8 
—SUPPORT— OBLIGATION  ,  OP  PARENT— NEX3- 
ESSARIES— USB  OP  PRINCIPAIr-OCCUPATION 
OP  WARDS'  REAL  ESTATE}— RENT-WILLS— 
CONSTRUCTION— ADVANCEMENTS. 

1.  Where  a  guardian  received,  as  a  part  of 
his  wards'  estate,  certain  solvent  notes,  pay- 
able to  the  testator,  which  bore  interest  at  8 
per  cent.,  and  on  an  acoouDting  he  failed  to 
exhibit  any  books  of  account,  and  failed  to  dis- 
close the  amount  of  interest  actually  received 
by  him,  he  was  chargeable  with  tbe  rate  of 
interest  provided  in  the  notes. 

2.  Where  a  father  was  appointed  guardian  of 
his  minor  daughters,  who  resided  with  him  and 
rendered  to  him  such  services  as  are  ordinarily 
rendered  by  girls  of  their  age,  he  was  not  enti- 
tled to  charge  their  estate  with  their  support, 
in  the  absence  of  any  showing  that  he  was  not 
able  to  support  them. 

3.  Under  Ky.  St.  1899,  §  2034,  providing  that 
no  disbursements  shall  be  allowed  a  guardian 
for  the  maintenance  of  the  ward,  beyond  the 
income  of  the  estate,  not  authorized  by  the 
deed  or  will  under  which  the  estate  was  de- 
rived, except  when  the  ward  cannot  be  bound 
out  as  an  apprentice,  or  when  it  is  best  that  the 
principal  of  the  ward's  personal  estate  shall  be 
so  applied,  and  when  the  court,  on  settlement 
of  the  account,  shall  deem  such  application  judi- 
cious, a  father  who  was  unable  to  support  his 
minor  daughters  in  accordance  with  their  for- 
tune and  position  in  society  was  entitled  to 
credit  as  their  guardian  for  sums  expended 
for  necessaries  furnished  them,  not  exceeding, 
however,  the  income  from  their  estates,  in  the 
absence  of  a  showing  that  the  income  was  in- 
snUicient  therefor. 

4.  W^here  a  father,  as  guardian  of  his  daugh- 
ter, purchased  carpets  and  other  articles  of 
household  furniture  from  the  principal  of  her 
estate,  and  after  her  maturity  she  took  posses- 
sion of  such  articles,  she  thereby  ratified  the 
purchase,  and  the  guardian  was  entitled  to 
credit  therefor. 

5.  Where  a  will  devised  a  dwelling  house  and 
lot  to  defendant's  wife  and  their  children,  and 
charged  as  an  advancement  against  the  interest 
of  the  children  the  rent  of  the  house  which  was 
occupied  by  defendant  and  his  family  at  $100 
per  annum  from  November,  1874,  and  "as  long 
as  defendant  may  continue  to  occupy  it  as  a 
residence,"  bat  there  was  nothing  in  the  will 
giving  defendant  the  right  to  occupy  the  prop- 
erty after  testator's  death,  the  rent  at  the  rate 

^  4.  See  Ouardlan  and  Ward,  vol.  IS,  Cent  Dig. 


ing  testator's  life. 

6.  Where  a  house  was  devised  to  defendant's 
children,  for  whom  he  was  appointed  guardian, 
and  defendant  occupied  the  house  with  his 
family  after  testator's  death,  he  was  liable  to 
account  to  the  children  for  the  reutal  value  of 
the  property. 

7.  A  father,  as  guardian  of  his  minor  chil- 
dren, should  not  be  allowed  for  his  services  an 
amount  exceeding  6  per  cent,  of  the  sums  re- 
ceived and  disbursed  by  him. 

8.  Entries  in  a  testator's  books  tended  to 
show  that  certain  debts  Owed  by  defendant, 
who  was  his  .son-in-law,  represented  by  a  note, 
were  to  be  treated  as  advancements  to  defend- 
ant's wife.  His  will,  made  six  years  after  the 
entries,  and  a  year  after  the  note  had  been 
given,  disposed  of  testator's  entire  estate,  and 
contained  no  reference  to  such  note.  After  tbe 
making  of  the  will,  testator  collected  interest 
and  a  part  of  the  principal  due  thereon;  and 
after  his  death  his  executrix  treated  the  note 
as  a  pai-t  of  the  estate,  and  assigned  the  same 
to  defendant,  as  guardian  for  his  minor  daugh- 
ters, in  part  payment  of  their  interest  iu  the 
estate.  Held,  that  such  note  was  not  an  ad- 
vancement, but  that  defendant  was  liable  there- 
on to  his  wards'  estate. 

Appeal  from  Circnlt  Court,  Harrison  Coun- 
ty. 

"Not  to  be  officially  reported." 

Final  accounting  of  J.  T.  Hedges  as  guard- 
ian of  Gertrude  Hedges  and  another.  From 
a  decree  settling  the  account,  the  trards  ap- 
peal.    Reversed. 

J.  T.  Simon,  for  appellants.  Berry  & 
Webster,  for  appellee. 


O'BEAR,  J.  Appellee  qualified  January, 
1887,  as  the  guardian  of  his  infant  daugh- 
ters, appellants,  Gertrude  and  Arabella 
Hedges.  By  the  will  of  their  grandfather 
W.  W.  Trimble,  they  and  three  oth^  chil- 
dren of  appellee  and  their  mother  bad  been 
devised  a  dwelling  house  and  lot  in  Cynth- 
lana  worth  about  $7,500,  and  personal  estate, 
the  exact  amount  of  which  Is  not  shown. 
The  guardian  bad  occupied  the  devised  dwell- 
ing for  many  years  by  leave  of  bis  father- 
in-law,  the  testator,  and  continued  to  occupy 
It  with  his  family,  including  appellants,  till 
about  the  time  of  the  majority  of  appellant 
Gertrude,  and  the  final  settlement  of  bis  ac- 
counts before  the  coimty  court  In  February, 
1892.  He  reported  in  bis  first  setUement 
that  he  had  received  for  each  of  his  wards 
personal  estate  of  the  value  of  $2,184.21,  and 
certain  items  of  interest  Subsequently  be 
received  from  L.  Trimble's  estate,  tot  each 
of  them,  $495.  He  Invested  part  of  their 
Xjcrsonal  estate  in  bank  stock  for  them, 
which  seems  to  have  been  Judicious.  Before 
the  final  settlement  be  sold  the  bank  stock  of 
appellant  Gertrude  at  a  premium.  On  the 
final  settlement  his  accounts  showed  tbat  he 
had  on  hand  for  appellant  Gertrude  $554.49. 
which  he  paid  to  her,  and  for  Arabella  $931.- 
37.  Two  suits  were  brought  to  surcharge 
these  settlements— one  by  appellant  Gertnide 
Hedges,  and  tbe  other  by  tbe  then  goaidlan 
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parea  ana  ueara  logeuier.  xav  circiui.  cuuri, 
found  and  adjudged  that  the  settlements  as 
made  by  appellee  should  stand,  except  that 
there  was  adjudged  to  Arabella  $183.25  In 
addition  to  the  balance  above  stated.  The 
wards  have  appealed. 

The  guardian  received  for  his  wards  cer- 
tain notes,  payable  to  their  testator's  estate. 
The  notes  wore  taken  as  cash.  They  were 
solvent,  and  bore  interest  at  the  rate  of  8  per 
cent  per  annum.  The  guardian,  though  in- 
terrogated on  this  point,  failed  to  disclose 
what  amount  of  Interest  he  collected  on  the 
notes,  or  at  wliat  rate.  If  he  received  8  per 
cent,  then  the  estate  of  the  wards  was  enti- 
tled to  It,  and  he  should  have  accounted  for 
tbat  rate  for  the  length  of  time  It  was  collect- 
ed by  him.  As  he  failed  to  keep  books  of  ac- 
count of  hlB  transactions  with  bis  wards'  es- 
tate, or  at  least  failed  to  exhibit  any,  and  in 
view  of  his  indefinite  and  unsatisfactory  re- 
sponses in  bis  settlement,  the  doubts  should 
have  been  resolved  against  him,  instead  of 
for  him,  as  was  done. 

Another  complaint  made  by  the  wards  in 
the  court  below  and  here  is  that  their  father 
charged  them  with  board.  His  first  settle- 
ment with  the  county  court  was  made  within 
two  years  of  hts  appointment  In  those  set- 
tlements was  this  entry:  "Guardian  makes 
no  charge  for  board  or  allowance  (for  serv- 
ices), which  he  allows  as  an  off-set  for  house 
rent."  In  the  last  settlement  before  the 
county  court  be  charged  each  ward  $125  a 
year  for  three  years  (since  his  first  settie- 
ment)  as  board,  and  credited  each  of  them 
with  $20  (one-fifth  of  $100,  which  he  charges 
himself  with  for  the  use  of  their  house)  per 
year.  The  evidence  is  conclusive  tbat  a  rea- 
sonable rent  for  the  house  Is  more  than  $100 
per  year.  Appellee  must  have  so  regarded 
It,  for  he  offset  Its  rental  by  his  services  to 
the  wards  and  their  board  for  the  first  two 
years.  There  is  nothing  In  the  record  to 
show  tbat  their  board  was  worth  materially 
more,  or  that  the  rent  of  the  house  was  mate- 
rially less,  for  the  last  three  years  than  for 
the  first  two.  The  record  shows  that  appel- 
lee, for  a  portion  of  the  time  he  was  acting 
as  guardian,  was  a  merchant— perhaps  not 
in  a  large  way— and  bought  and  sold  tobacco. 
Latterly  he  was  manager  for  an  electric  light 
company  upon  a  salary  of  $50  per  month. 
He  now  claims  that  his  children  were  more 
able  to  board  themselves  than  he  was  to 
board  them.  But  that  is  not  the  test  The 
general  rule  Is  that  the  father  must  support 
his  infant  children.  The  obligation  Is  both  a 
natural  one,  and  a  legal.  If  he  is  able  to 
support  them,  he  is  required  by  law  to  do  so, 
although  they  may  have  an  estate  of  their 
own.  It  la  only  where  he  Is  unable  to  sup- 
port  them,  In  view  of  his  obligation  to  other 
dependent  members  of  his  family,  and  where 
their  own  estate  is  capable  for  the  purpose, 
that  the  courts  allow,  as  an  exception,  that 


uuttui  cuiiu  wim  iiB  Buypoix.  j.ue  uiuei  ii» 
by  law  entltied  to  the  labor  and  the  wages  of 
his  Infant  children.  This  is  parUy  because 
he  is  charged  with  their  support.  This  rec- 
ord discloses  tbat  appellants  did  render  such 
services  about  appellee's  household  as  are 
ordinarily  rendered  by  girls  of  their  age  in 
their  father's  home.  It  would  not  be  equi- 
table, nor  is  there  warrant,  in  our  opinion, 
for  permitting  a  father  who  is  able  to  main- 
tain his  infant  children  to  avail  himself  of 
their  personal  services,  and  then  to  compel 
them  to  pay  him  for  board  as  if  they  were 
strangers.  Clement  v.  Hughes  (Ky.)  17  S. 
W.  285;  Reynolds'  Adm'r  v.  Reynolds,  92 
Ky.  556,  18  S.  W.  517;  ChapUne  v.  Moore, 
7  T.  B.  Mon.  173;  Bush's  Representatives  v. 
White,  8  T.  B.  Mon.  101. 

The  infants  bad  each  an  estate  of  at  least 
some  $2,500  in  personalty,  all  of  which  was 
productively  invested.  Within  about  five 
years,  and  before  the  daughter  Arabella  bad 
become  21  years  old,  the  guardian  had  spent 
upon  them,  or  permitted  them  to  spend,  as 
he  says,  all  but  $554.49  in  the  elder's  case, 
and  $931.83  In  the  other.  These  expendi- 
tures seem  to  have  been  nearly  altogether  for 
clothing  and  personal  ornament,  and  many 
items  not  of  apparent  necessity.  Notwith- 
standing the  girls,  from  lack  of  experience 
and  Judgment,  may  have  insisted  on  being 
supplied  with  the  articles  purchased,  aud 
may  have  then  assented  to  their  being  char- 
ged with  them,  we  cannot  but  regard  it  as  a 
profligate  waste  of  their  estate.  Their  Im- 
portunities and  consent  cannot  be  an  excuse 
to  appellee.  It  was  because  of  their  inca- 
pacity in  law  to  choose  and  bind  their  es- 
tates In  such  matters  that  the  law  provides 
the  maturer  and  safer  Judgment  and  control 
of  the  guardian.  It  was  his  duty  to  restrain 
them  in  such  expenditures.  We  cannot  say, 
though,  that  appellee  was  shown  to  have 
been  able,  in  view  of  his  obligations  to  other 
dependent  members  of  his  family,  to  have 
alone  afforded  appellants  that  character  of 
maintenance  to  which  their  position  in  so- 
ciety and  their  fortune  and  social  expecta- 
tions entltied  them.  It  would  therefore  be 
proper  for  the  circuit  court  to  allow  appellee 
for  their  support,  including  clothing  and  oth- 
er necessary  expenses,  such  sums  as  he  may 
reasonably  have  expended  therefor,  but  not 
to  exceed  the  income  of  their  estates.  For 
the  guardian  had  not  the  right  to  use  more 
than  the  Income  of  the  wards'  estates  for 
their  support  In  any  view  of  the  case.  Sec- 
tion 2034,  Ky.  St,  is  clear  and  explicit  to  this 
effect  It  is:  "No  disbursements  shall  be 
allowed  the  guardian  for  the  maintenance 
and  education  of  the  ward  beyond  the  in- 
come of  the  estate,  except  In  the  following 
cases,  unless  authorized  by  the  deed  or  will 
under  which  the  estate  is  derived.  (1)  When 
the  ward  is  of  such  tender  years  or  infirm 
health  that  he  cannot  be  bound  out  as  an 
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him  as  such.  (2)  When  It  Is  best  for  the 
ward  that  the  principal  of  his  personal  estate 
shall  be  applied  for  his  hoard  and  tuition, 
and  the  court,  upon  settlement  of  the  ac- 
counts, shall  deem  such  application  to  hare 
been  Judicious  and  properly  made.  But 
neither  the  ward  not  his  real  estate  shall  be 
liable  for  any  such  disbursement."  In  this 
case  the  wards  were  not  shown  to  have  been 
of  inflrm  health.  They  were  pearly  full 
grown.  The  income  of  their  estates  was 
more  than  sufflcient  to  pay  for  such  items  of 
education '  as  are  shown  In  the  record.  If 
there  was  a  reason  for  encroaching  upon  the 
principal  of  their  estates  to  maintain  them, 
under  the  statute  It  must  be  affirmatively 
shown  by  the  guardian  seelclng  the  credit,  or 
It  will  he  disallowed.  Bybee  v.  Tharp,  4  B. 
Mon.  313;  Fielder  v.  Harbison,  93  Ky.  482, 
20  S.  W.  508.     No  such  reason  was  shown. 

Among  the  items  bought  for  the  wards, 
and  <:harged  to  them,  are  some  carpets  and 
other  articles  of  household  furnishings.  Aft- 
er the  maturity  of  appellant  Gertrude,  she 
appears  to  have  taken  these  articles,  which 
had  been  bought  in  her  name  by  her  guard- 
Ian.  As  to  such,  we  are  of  opinion  that  her 
action  was  a  ratification,  and  the  guardian 
should  be  credited  accordingly  with  their 
cost,  even  if  It  should  come  out  of  the  prin- 
clpal  of  her  estate. 

The  guardian  should  be  charged  with  the 
house  rent  for  the  time  he  occupied  it  after 
his  qualification  till  his  resignation.  The 
price  of  $100  per  annum  fixed  by  the  testator 
in  his  will  was  not  Intended  to  extend  be- 
yond the  testator's  lifetime.  The  will  char- 
ged as  an  advancement  against  the  interest 
of  the  children  of  Mrs.  Hedges  the  rent  of 
the  house  at  flOO  per  annum  from  Novem- 
ger,  1874,  and  "as  long  as  [J.  T.  Hedges] 
may  continue  to  occupy  it  as  a  residence"; 
meaning,  In  our  opinion,  during  testator's 
lifetime.  Lieave  was  not  given  to  Hedges 
to  occupy  It  at  all  after  testator's  death. 
On  the  contrary,  by  the  will  It  was  disposed 
of  absolutely  to  the  children.  Any  other 
construction  would  necessarily  have  resulted 
In  Indefinitely  postponing  the  grandchildren's 
rightful  enjoyment  of  their  property,  while 
at  the  same  time  they  would  be  paying  out 
of  their  share  of  the  estate  for  the  use  of 
their  dwelling  by  their  father  and  such  of 
his  family  as  he  might  choose  to  live  with 
him.  The  value  of  the  rental  should  be  fixed 
under  the  proof. 

For  his  services  the  guardian  should  be 
allowed  not  exceeding  5  per  cent,  on  the 
sums  received  and  disbursed  by  him.  The 
Income  of  the  estate  would  then  be:  Rents 
of  real  estate;  dividends  on  bank  stock; 
interest  on  money  loaned  or  not  otherwise 
invested.  Against  this  the  guardian  should 
be  allowed  the  ward's  reasonable  board,  rea- 
sonable expenditures  for  clothing,  school  tui- 
tion, medical  bills,  taxes,  insurance,  and  re- 


his  services  Indicated;  but  all  these  credits 
should  not  be  more,  In  the  aggregate,  than 
the  Income  above  named. 

Appellants  complain  that  the  guardian  did 
not  charge  himself  with  a  certain  note  which 
he  had  received  from  their  testator's  estate, 
payable  by  appellee.  The  note  is  for  $2,- 
257.02,  dated  July  24,  1882,  payable  by  J. 
T.  Hedges  to  W.  W.  Trimble.  J.  T.  Hedges 
had  married  Eliza,  a  daughter  of  W.  W. 
Trimble,  and  the  mother  of  appellants.  In 
treating  of  advancements  made  to  bis  chil- 
dren, and  which  were  to  be  charged  in  the 
distribution  of  his  estate,  the  testator  pro- 
vided In  his  will,  as  affecting  the  Hedges 
children,  as  follows:  "To  my  daughter  Eliza 
Hedges  now  deceased  I  gave  $2,000.00,  and 
bold  the  note  of  J.  T.  Hedges  her  surviving 
husband  therefor,  payable  to  me  as  trustee. 
•  •  •  The  children  of  Eliza  Hedges  to  be 
charged  with  the  $2,000.00  above  named." 
We  understand  It  to  be  the  contention  of  ap- 
pellee that  this  $2,000  Is  represented  by  the 
note  above  named,  or  at  least  that  It  was 
an  advancement  to  the  testator's  daughter, 
not  to  be  collected  of  appellee  in  any  event 
To  sustain  this  theory,  appellee  offered  cer- 
tain entries  made  by  the  testator,  and  which 
are  said  to  be  in  his  book  of  advancements, 
viz.: 

"March  1st,  1874.  I  gave  to  J.  T.  Hedges 
two  thousand  dollars  for  the  sole  and  sep- 
arate use  of  his  wife  Mrs.  Eliza  W.  Hedges. 
1st  March,  1874,  and  took  his  receipt  there- 
for, and  this  sum  Is  to  be  charged  as  an 
advancement  to  blm  from  me.  I  also  loaned 
him  one  thousand  dollars  23  March,  1875, 
one  thousand  dollars  to  bear  interest  at  ten 
per  cent,  until  paid;  this  I  Intend  also  as 
an  advancement  and  not  to  be  collected  from 
him;  in  Dec.,  1874,  he  moved  into  my  dwell- 
ing house  In  Cynthiana,  Ky.,  and  I  Intend 
him  to  be  only  charged  one  hundred  dollars 
per  year  rent,  as  an  advancement  out  of  my 
property  as  long  as  he  occupies  it  July  19. 
1876." 

"On  the  28th  of  Nov.,  1878,  I  let  J.  T. 
Hedges  have  $500  at  8  per  cent,  which  I  do 
not  wish  to  be  collected  from  him,  but  to 
be  charged  to  him  as  an  advancement" 

The  will  was  dated  July  8,  1882,  and,  be- 
sides the  $2,000  Item  quoted  herein,  no  ref- 
erence was  made  to  any  of  the  other  matters 
set  out  in  the  above  entries,  except  the  one 
of  $100  per  year  for  house  rent  The  $2.- 
000  mentioned  In  the  will  and  the  $2,257.02 
note  cannot  be  the  same  sum.  The  differ- 
ence In  dates,  amounts,  and  name  of  payee 
all  indicate  that  they  are  distinct  transac- 
tions. But  appellee  contends  that  the  $2,- 
257.02  is  a  merging  of  the  $1,000  loan  and 
the  $600  loan  referred"  to  In  the  foregoing 
entries  In  the  book  of  advancements.  While 
those  loans,  calculated  at  the  rates  of  in- 
terest Indicated  In  the  memorandnm,  would 
have  been  more  on  the  date  ot  the  note  than 
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matter,  that  they  are  the  same  debt.  It 
would  then  appear  that  testator  had  at  the 
date  of  those  entries  determined  to  constl- 
tnte  as  advancements  those  two  debts  for 
loaned  money  owing  him  by  his  son-in-law. 
But  the  testator  evidently  changed  his  mind 
with  respect  to  them.  His  will,  made  about 
six  years  after  the  entries,  and  made  about 
one  year  after  the  two  notes  had  been  con- 
solidated—according to  appellee's  statement 
—Into  the  $2,257.02  note,  disposes  of  all  his 
«8tate.  Therefore  there  was  no  Intestacy, 
and,  being  none,  no  account  of  advance- 
ments, as  such,  can  be  had,  other  than  is 
provided  for  In  the  will.  Section  1407,  Ky. 
St  1880.  The  unexecuted  Intention  of  a 
parent  to  acquit  to  his  child  as  an  advance- 
ment a  debt  owing  to  the  former  by  the  lat- 
ter is  necessarily  subject  to  any  change  of 
purpose  by  the  ancestor.  In  addition  to  this 
change  of  purpose  being  manifested  by  the 
will  in  this  case,  the  indorsements  of  pay- 
ments on  the  note  show  that  the  testator 
Imd  collected  the  Interest  on  it  to  June  1, 
1884,  and  on  November  3,  1885,  bad  collected 
'$500  of  the  principal.  From  all  these  facts, 
we  have  no  hesitancy  in  concluding  that, 
whatever  may  have  been  the  testator's  pur- 
pose at  one  time  with  reference  to  making 
this  Indebtedness  an  advancement  to  his 
daughter  Mrs.  Hedges,  he  had  concluded 
Anally  not  to  do  so,  and  In  fact,  by  the  terms 
of  his  will  disposing  of  all  of  his  estate, 
had  treated  this  debt  as  part  of  It,  for  no 
reference  is  made  to  it  when  he  was  writing 
of  his  several  advancements  to  his  bene- 
ficiaries. We  are  also  convinced  that  the 
executrix  of  W.  W.  Trimble's  will  treated 
this  note  as  part  of  bis  estate,  and  that  when 
«be  came  to  make  distribution  It  was  char- 
ged to  the  children  of  Mrs.  Hedges  as  that 
much  money.  On  the  back  of  the  note  Is 
the  following  Indorsement:  "For  value  re- 
•celved  I  assign  the  within  note  to  J.  T. 
Hedges,  Guard,  without  recourse.  June  9, 
1888. .  Mary  B.  Trimble,  Executrix."  This 
indicates  that  the  note  was  asslgrned  to  the 
guardian  of  the  Hedges  children  as  part 
payment  of  the  sum  to  which  they  were  en- 
titled under  the  will.  No  different  explana- 
tion of  the  indorsement  is  offered.  It  would 
therefore  be  immaterial,  so  far  as  appellants 
are  concerned,  whether  the  note  and  its  in- 
terest was  Justly  owing  to  testator's  estate 
or  not,  because  if  the  guardian  took  it  as  a 
valid,  lnterest-l)earlng  debt,  in  lieu  of  other 
assets  to  which  his  wards  would  have  been 
ontitled,  he  must  account  for  it,  with  legal 
Interest,  in  bis  settlement.  He  will  not  now 
be  heard  to  say  that  It  was  not  a  valid,  col- 
lectible debt 

The  Judgment  is  reversed,  and  cause  re- 
manded, with  dbrections  to  recast  the  guard- 
ian's accounts  upon  the  principles  herein  in- 
dicated, and  for  such  further  necessary  pro- 
ceedings as  may  not  be  inconsistent  with 
this  opinion. 


CITT  OF  LOUISVILLE  v.  BITZBB. 

BITZEB  V.  FULTON. 

(Oonrt  of  Appeals  of  Kentucky.     April  24, 

1903.) 

MTTNICIPAL    CORPORATIONS— IMPROVEMENTS— 
ABSBSSMENT— BENEFITS— SPOLIATION- 
EXCESSIVE  ASSESSMENT. 

1.  The  method  of  tnaklng  assessments  for 
street  improrements  by  the  foot  is  not  Invalid. 

2.  While  assessments  for  municipal  improve- 
ments rest  on  the  basis  of  benefits,  it  is  not 
essential  to  their  vnlidity  that  actual  euhanee- 
ment  in  value  or  other  benefit  to  the  owner 
should  be  shown;  the  judgment  of  the  city 
council  being  conclusive  as  to  the  propriety  of 
the  improvement. 

3.  ^\'he^e  the  total  value  of  property  asses-s- 
ed,  after  the  improvement  is  made,  is  less  or 
no  more  than  the  cost  of  the  .improvement,  an 
enforcement  of  the  lieu  cannot  be  had,  as  it 
would  amount  to  a  taking  of  the  property  with- 
out compensation. 

4.  It  appearing  that  the  total  value  of  the 
property  assessed  for  a  municipal  improvement 
after  the  improvement  was  made  was  less  or 
no  more  than  the  cost  of  the  improvement,  and 
there  being.  In  addition,  proof  that  the  property 
had  not  been  benefited  at  all,  the  coort  could 
not  enforce  the  warrant  against  the  property, 
even  in  part. 

5.  Ky.  St  1899,  g  2834,  provides  that,  if  a 
municipal  improvement  be  made  as  is  provided 
for  by  statute,  the  city  shall  not  be  liable  for 
such  improvement,  without  the  right  to  enforce 
it  against  the  propert.v  receiving  the  benefit 
thereof.  Held,  that  the  statute  does  not  apply 
to  cases  in  which  the  city  has  uo  power  to 
make  the  improvement  at  the  cost  of  the  own- 
ers, and  where  the  city  has  authority  to  eon- 
tract  for  the  improvement,  but  no  authority  to 
make  such  charge,  the  city  is  liable  to  the  con- 
tractor. 

6.  A  contract  between  a  city  and  a  contract- 
or for  the  making  of  an  Improvement  provided 
that  the  contractor  should  look  alone  to  the 
owners  of  the  property,  and  should  in  no  event 
be  entitled  to  recover  from  the  city.  Held 
that,  notwithstanding  the  contract,  the  work 
being  such  that  the  city  had  no  power  to  assess 
the  improvement  against  adjacent  property,  the 
city  was  liable  to  the  contractor. 

Appeal  from  Olrcuit  Court,  Jefferson  Coun- 
ty, Chancery  Division. 

"To  be  offlclally  reported." 

Petition  by  .T.  R.  Oleason  against  Nannie 
M.  Wilson  and  others  to  enforce  a  Hen  for  a 
street  improvement  From  a  Judgment  dis- 
missing the  petition  as  against  the  property 
owners,  and  entering  Judgment  in  favor  of 
petitioner  against  the  city  of  Louisville,  John 
A.  Fulton  (as  assignee  of  Gleason)  and  the 
city  of  Louisville  appeal.    Affirmed. 

H.  L.  Stone,  for  appellant  city  of  Louis- 
ville. Lane  &  Harrison,  for  appellant  Ful- 
ton.   Bodley,  Baskin  &  Flexner,  for  appellee. 

HOBSON,  J.  On  September  11,  1807,  the 
general  council  of  the  city  of  Louisville,  by 
ordinance,  directed  the  carriageway  of  Daisy 
Lane  to  be  improved  from  the  center  line 
of  Glenn  Mary  avenue  extended  to  a  line 
150  feet  southeast  of  and  parallel  to  it  A 
contract  was  made  with  3.  R.  Gleason  for 
the  work,  which  was  done  by  the  contractor; 
the  cost  being  $1,778.48.  The  amount  was 
apportioned  to  Nannie  M.  Wilson,  $757.00; 
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propeny  owners  naving  rerusea  to  pay,  tnis 
sntt  was  brought  to  enforce  tbe  lien  on  the 
property.  It  was  shown  by  tbe  proof  that 
tbe  Wilson  lot  Is  on  the  hilly  side  of  Daisy 
Lane,  or,  as  it  is  Bometimes  called,  "Trnntsit 
Avenue."  It  commences  at  the  Intersection 
of  Daisy  Ijane  and  Glenn  Mary  avenue,  and 
extends  east  of  this  310  feet  Two-tlilrds  of 
tbe  lot  fronting  on  Daisy  lane  Is  from  H  to 
10  feet  higher  than  the  street,  and  ns  it  runs 
back  from  the  street  it  ascends  rapidly.  Tbe 
other  tbird  of  tbe  lot  is  a  worked-out  quarry, 
40  or  GO  feet  higher  than  Daisy  Lane,  wbicb 
It  Is  impossible  to  ascend  from  the  street, 
except  by  means  of  a  ladder.  Tbe  lot  is  not 
available  for  building  purposes.  The  ordi- 
nance directed  tbe  cost  of  tbe  street  to  be 
assessed  against  the  property  owners  to  a 
depth  of  150  feet.  The  amount  of  land 
against  which  tbe  cost  is  assessed  under  the 
ordinance  is  46,574  square  feet,  or  a  little 
more  than  an  acre.  This  ground,  as  shown 
by  the  evidence,  is  worth  between  $300  and 
$500.  Tbe  Barker  property  is  from  10  to  12 
feet  lower  than  the  land  which  has  been  laid 
out  for  building  purposes,  and  is  below  tbe 
level  of  the  street  to  such  an  extent  that  to 
fill  it  up  would  be  so  costly  that  it  is  prac- 
tically valueless  for  building  purposes.  Tbe 
amount  of  this  lot  which  is  subject  to  the 
lien  is  61,871  square  feet,  or  something  over 
an  acre  and  a  half,  of  value  from  $300  to 
$400  an  acre.  Neither  piece  of  property  is 
suited  for  agricultural  purposes,  and  neither, 
under  the  evidence,  has  received  any  benefit 
from  the  improvement  Neither  is  worth  now 
the  amount  of  the  cliarge  against  it.  Tbe 
circuit  court  therefore,  on  final  hearing,  dis- 
missed the  petition  of  tbe  contractor  against 
the  property  owners  on  tbe  ground  that  it 
was  spoliation  to  enforce  the  Hen;  but  he 
entered  Judgment  in  favor  of  the  contractor 
against  tbe  city  for  the  amount  of  the  war- 
rants, and  from  this  judgment  the  city  and 
tbo  CQPtractor'a  assignee  appeal.  There  Is 
little  or  no  confiict  in  the  evidence,  and  on 
the  appeal  the  chief  contention  is  that  tbe 
court  ought  at  least  to  have  charged  some 
part  of  the  cost  of  the  improvement  to  tbe 
property,  although  it  might  have  been  improiH 
er  to  charge  it  all  to  the  property,  and  that 
no  judgment  should  have  been  rendered 
against  the  city. 

Tbe  method  of  assessment  by  tbe  foot  lias 
been  followed  so  long,  and  has  been  so  often 
approved  by  this  court  that  it  no  longer  re- 
mains an  open  question.  Preston  v.  Roberts, 
75  Ky.  570;  Nevtai  t.  Roach,  86  Ey.  492,  5 
S.  W.  546.  Tbe  rule,  also,  is  that  while  these 
assessments  rest  upon  tbe  basis  of  benefits 
or  presumed  benefits  to  the  property  assess- 
ed, it  is  not  essential  to  their  validity  that 
actual  enhancement  in  value  or  other  ben- 
efits to  each  owner  should  be  shown;  tbe 
judgment  of  the  city  council  being  conclusive 
a*  to  the  propriety  of  tbe  Improvement  Pear- 
ion  T.  Zable,  78  Ky.  174;   Ludlow  t.  Tnw- 


west  uDvington  v.  scnuitz  KHj.)  au  s.  >\. 
410,  660;  Allen  v.  Woods  (Ky.)  45  S.  W.  106; 
Bullitt  V.  Selvage  (Ky.)  47  8.  W.  255.  On 
the  other  band,  it  is  beld  that  when,  owing  to- 
extraordinary  facts,  tbe  presumption  on 
which  tbe  rule  rests  does  not  apply,  and  to- 
force  the  owner  to  make  the  improvement  is 
to  confiscate  bis  property  without  compensa- 
tion, this  is  spoliation,  and  will  .not  be  en- 
forced. Covington  v.  Southgate,  54  Ky.  491;. 
Louisville  V.  LoulsvUle  Rolling  MUl  Co..  66 
Ey.  416,  96  Am.  Dec.  243;  Broadway  Bap- 
tist Church  ▼.  McAtee,  71  Ky.  508.  8  Am. 
Rep.  480;  Preston  v.  Budd,  84  Ky.  150; 
Fiantz  V.  Jacob,  88  Ey.  532,  11  S.  W.  654; 
James  v.  Louisville  (Ky.)  40  S.  W.  912.  In 
other  words,  the  judgment  of  tbe  legislative' 
municipal  authorities  is  held  conclusive  in 
all  cases  of  doubt  as  to  these  matters;  but 
where  the  total  value  of  tbe  property  taxed 
after  the  Improvement  is  made  is  less  or  no- 
more  than  the  cost  of  the  improvement  there 
Is  no  room  for  difference  of  opinion— that  to 
enforce  tbe  lien  is  to  take  from  the  owner  liis 
property  without  compensation.  In  no  case 
decided  by  this  court  has  this  been  approved, 
and,  while  we  are  unwilling  to  extend  tbe 
rule.  It  bas  been  so  often  laid  down  that  it 
cannot  now  be  departed  from.  It  may  be  ob- 
jected that  logically  the  rule  should  be  to- 
reject  all  assessments  in  excess  of  the  bene- 
fits received  by  tbe  property  owners,  and  not 
to  confine  its  operation  to  cases  where  the 
assessment  equals  the  value  of  the  property 
when  Improved.  But  in  every  system  of  tax- 
ation exact  equality  of  benefits  among  those- 
taxed  is  never  attainable.  Tbe  rule  of  as- 
sessment by  the  foot  is  no  less  arbitrary  than 
the  rule  under  consideration.  In  matters  of 
this  sort  there  must  be  some  settled  rule,  and 
it  is  especially  Important  that  tbe  rule  should 
be  well  defined.  The  proper  legislative  au- 
thority, not  the  court  must  judge  of  the  pro- 
priety of  the  Improvement  and  tbe  benefits 
to  the  abutting  property  owners.  But  no  de- 
partment of  the  government  can  take  the 
property  of  tbe  citizen  for  public  pitrpose» 
without  just  compensation,  and  when  tbe  en- 
tire property  is  taken  to  pay  for  a  public 
improvement  there  Is  no  room  for  a  presump- 
tion as  to  the  benefits  received,  but  a  case 
of  spoliation  is  shown. 

The  proof  here  showing  conclusively  that 
the  cost  of  the  improvement  far  exceeded 
the  entire  value  of  the  property  assessed 
after  the  improvement  was  made,  tbe  cir- 
cuit court  properly  refused  to  enforce  the 
lien  upon  the  property.  But  it  Is  insisted 
that  as  under  section  2834,  Ey.  St  1899,  tbe 
court  is  authorized  to  make  all  corrections, 
rules,  and  orders  to  do  justice  to  all  parties 
concerned,  it  should  at  least  have  enforced 
the  warrants  to  some  extent  against  the 
property,  although  tbe  whole  amount  was 
not  enforceable.  The  difficulty  with  tliis  is 
that  we  have  nothing  to  guide  us,  and  that 
to  enter  any  Judgment  against  tbe  pmpertf 


Digitized  by 


Google 


xne  prooi  18  inai  ine  propeny  receivea  no 
benefit  at  all  from  the  improvement.  The 
testimony  to  this  effect  by  the  witnesses  is 
supported  by  the  facts  shown  In  the  record. 
We  cannot  take  away  from  the  citizen  his 
property  without  proof  warranting  the  Judg- 
ment. When  the  assessment  Is  enforced  on 
the  ground  that  the  Judgment  of  the  legis- 
lative authorities  Is  conclusive  of  the  ques- 
'  tion  of  benefits,  the  Judgment  of  the  court 
Is  based  upon  the  decision  of  the  legislative 
body  fixing  the  boundary  on  which  the  bur- 
den of  the  special  tax  shall  fall.  But  when 
the  decision  of  the  legislative  authorities 
is  rejected  for  the  reason  that  a  case  of 
spoliation  is  established,  the  court  has  noth- 
ing to  guide  It  In  determining  how  far  the 
property  of  the  citizen  is  taken  for  public 
purposes  without  Just  compensation,  ex- 
cept the  proof  In  the  case;  and  there  can  be 
no  Judgment  against  the  citizen  unless  the 
evidence  is  sufficient  to  enable  the  court  to 
reach  a  conclusion  Intelligently.  The  party 
on  whom  the  burden  of  proof  rests  must 
make  out  his  case.  Without  proof  the  clian- 
cellor  cannot  assume  there  were  benefits  to 
a  certain  extent,  and  guess  at  the  amount 
The  proof  here  being  to  the  effect  that  the 
property  was  not  benefited  by  the  Improve- 
ment, and  there  being  practically  no  con- 
trary evidence,  the  chancellor  refused  to  en- 
ter any  Judgment  against  the  property  hold- 
ers; and,  under  the  evidence,  we  cannot 
disturb  his  conclusion  on  the  facts.  If  the 
case  had  been  prepared  to  present  this  mat- 
ter, or  even  If  a  motion  has  been  made  for 
leave  to  take  further  proof  on  the  subject, 
a  different  question  would  be  presented. 

It  remains  to  consider  the  propriety  of 
the  Judgment  against  the  city.  Section  2834, 
Ky.  St.  1890,  provides:  "And  in  no  event. 
If  such  Improvement  be  made  as  Is  provided 
for,  either  by  ordinance  or  contract,  shall  the 
city  be  liable  for  such  Improvement  without 
the  right  to  enforce  It  against  the  property 
receiving  the  benefit  thereof."  It  Is  settled, 
however,  that  this  statute  does  not  apply 
to  cases  In  which  the  city  has  no  power  to 
make  the  Improvement  at  the  cost  of  the 
owners  of  adjacent  property,  and  th«t  where 
the  city  has  complete  authority  to  contract 
for  the  work,  but  no  authority  to  make  a 
charge  on  the  abutting  property.  It  la  liable 
to  the  contractor  for  the  price  of  his  work. 
Caldwell  V.  Rupert,  73  Ky.  179;  Louisville 
V.  Nevin,  73  Ky.  549,  19  Am.  Kep.  78;  Cray- 
craft  V.  Selvage,  73  Ky.  696;  Louisville  v. 
I^eatherman,  99  Ky.  213,  35  S.  W.  625;  Gos- 
nell  V,  Louisville,  104  Ky.  212,  46  S.  W.  722. 
The  contract  under  which  the  work  was 
done,  however,  contains  these  words:  "It  is 
farther  agreed  by  the  contractor  that  for  the 
contract  price  or  cost  of  all  work  mentioned 
above  or  required  to  be  done  by  him  under 
any  of  the  provisions  of  this  contract,  he 


eiry  aescnoea  in  ine  oramance  aioresaia, 
and  that  in  no  event  shall  he  be  entitled 
to  recover  any  part  thereof  from  the  city  of 
Louisville."  The  learned  counsel  for  the 
city  earnestly  maintains  that  the  contractor 
Is  bound  by  his  contract,  and  that,  having 
agreed  not  to  look  to  the  city,  he  cannot 
recover  against  it.  A  number  of  authorities 
from  other  states  are  relied  on  as  sustaining 
this  position.  But  the  contract  was  made 
under  the  statute,  and  must  be  read  in  con- 
nection with  It  The  language  of  the  con- 
tract Is  certainly  no  stronger  than  the  lan- 
guage of  the  statute.  Its  natural  construc- 
tion is  that  It  conveys  the  same  Idea  as  the 
statute.  The  rule  Is  that  If  a  contract  Is 
capable  of  two  constructions,  by  one  of 
which  It  is  Illegal,  and  by  the  other  It  Is 
legal,  that  construction  will  be  preferred 
which  makes  the  contract  legal.  The  city 
has  authority  to  contract  for  the  construc- 
tion of  streets.  It  has  also  authority  In  cer- 
tain cases  to  contract  for  their  construction 
at  the  cost  of  the  abutting  property.  If 
the  rule  Is  that  the  city  Is  responsible  to 
the  contractor  where  It  is  held  that  the  city 
had  no  authority  to  contract  for  construction 
of  the  street  at  the  cost  of  the  abutting  prop- 
erty, then  the  contractor,  in  making  his  bid, 
will  not  take  into  consideration  uncertainty 
of  pay  as  an  element  In  fixing  the  price  at 
which  he  will  do  the  work.  But  If  the  rule 
is  that  only  the  property  owner  is  to  be 
looked  to,  and  that  the  contractor  will  get 
no  pay  for  his  work  where  the  city  had  no 
authority  to  contract  for  the  Improvement 
at  his  cost  then  the  contractor.  In  under- 
taking the  work  and  fixing  the  price,  must 
take  this  uncertainty  Into  consideration,  and 
add  to  the  price  he  would  otherwise  charge 
a  sum  suflScient  to  cover  the  risk  of  nonpay- 
ment of  the  claim.  An  additional  burden 
will  therefore  be  laid  upon  the  property 
owner,  for  in  case  he  Is  held  liable  he  will 
have  to  pay  not  only  the  fair  cost  of  the 
Improvement,  but  an  additional  sum  to  cover 
the  risk  of  the  contract.  The  Legislature 
aimed  to  avoid  placing  this  burden  on  the 
property  holder,  and  so  made  the  city  liable 
In  this  contingency,  for  it  re-enacted  the 
present  statute  with  the  construction  which 
this  court  had  placed  upon  it  When  the 
Legislature  has  placed  the  burden  upon  the 
city  to  avoid  injustice  to  the  property  holder 
as  well  as  the  contractor,  the  city  cannot 
by  contract  relieve  itself  from  the  linbility 
thus  Imposed  upon  it  by  law;  and,  if  the 
contract  before  us  required  such  a  construc- 
tion, we  should  be  compelled  to  hold  it  con- 
trary to  the  policy  of  the  statute,  and  not 
enforceable.  The  authorities  relied  on  from 
other  states  are  therefore  inapplicable. 
Judgment  afiirmed. 

BARKER,  J.,  not  sitting. 
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1903.) 

MUNICIPAIi  CORPORATIONS  —  STREET  IM- 
PR0VBMENT8—PAVIN0— ASSESSMENTS— BASIS 
—APPEAL—HARMLESS  ERROR. 

1.  Where,  in  an  action  against  abutting  prop- 
erty owners  for  the  recovery  of  an  assessment 
for  street  paving,  defendants  failed  to  prove 
that  if  the  assessment  had  been  on  a  different 
basia  the  assessment  against  their  property 
would  have  been  smaller  than  the  assessment 
levied,  judgment  iu  favor  of  plaintiff  will  not 
be  reversed,  though  it  was  doubtful  whether 
the  theory  of  the  assessment  was  correct 

Appeal  from  Circuit  Court,  Jefferson  Conn- 
ty.  Chancery  Division. 

"Not  to  be  officially  reported." 

Action  by  the  Barber  Asphalt  Paving  Com- 
pany against  H.  R.  Snyder  and  others. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendants appeal.    Affirmed. 

Lane  &  Harrison,  for  appellants.  William 
Furlong,  for  appellee. 

NUNN,  J.  On  the  Bth  day  of  March.  1901, 
the  appellee  filed  its  petition  in  the  Jefterson 
circuit  court,  chancery  division,  against  ap- 
pellants; seeking  to  enforce  xlens  on  appel- 
lants' proi>erty,  situated  on  and  adjacent  to 
Baxter  avenue,  in  the  city  of  Louisville,  Ky. 
Appellee  claimed  the  liens  existed  for  the 
payment  to  it  of  certain  sums  wanted  for 
the  original  construction  and  Improvement  of 
the  avenue,  by  grading,  curbing,  and  paving 
with  asphalt;  that  the  work  was  performed 
under  contract  with  the  city,  and  after  the 
council  had  duly  passed  an  ordinance  di- 
recting the  improvement  to  be  made;  and  al- 
leg^g  in  detail  the  steps  taken  by  the  board 
of  public  works,  the  city  council,  and  all  oth- 
er matters  pertaining  to  the  lotting  of  the 
contract,  and  the  apportionment  of  the  cost 
to  the  owners  of  the  property  along  tlie  ave- 
nue. The  appellants,  by  their  answer,  con- 
troverted appellee's  petition;  but  it  will  not 
be  necessary  to  notice  any  defense  made  by 
them,  except  the  one  made  in  the  third  para- 
graph of  their  answer,  for  the  reason  that 
the  parties  made  an  agreement,  which  is  cop- 
ied in  the  record,  as  fallows:  "On  this  appeal 
the  defendants  H.  R.  Snyder  and  Tom  2teh- 
ender  rely  solely  on  the  defense  set  up  In 
the  third  paragraph  of  the  answer  of  H.  R. 
Snyder,  filed  May  11,  1901,  and  all  other  de- 
fenses are  expressly  waived."  In  the  peti- 
tion It  was  also  alleged  that  the  improve- 
ment was  the  original  construction  of  the 
avenue;  that  the  territory  contiguous  to  the 
avenue,  where  the  improvement  was  made, 
was  not  defined  into  squares  by  principal 
streets;  that  the  ordinance  fixed  the  depth 
(192  feet)  on  both  sides  fronting  the  im- 
provement, to  be  assessed  for  the  cost  of 
making  the  same  according  to  the  number  of 


xne  appeiianiB,  oy  ine  uura  paragrapn  oc 
their  answer,  denied  these  allegations,  and 
averred  that  the  territory  contiguous  to  Bax- 
ter avenue,  and  upon  each  side  thereof,  and 
throughout  the  entire  length  of  the  way  im- 
proved, was  defined  into  squares  by  princi- 
pal streets,  and  that  the  apportionment  of 
the  cost  of  the  Improvement  as  fixed  by  the 
ordinance  was  void,  and  that  the  cost  should 
have  been  apportioned  to  the  owners  of  the 
lots  in  each  fourth  of  a  square,  according  to 
the  number  of  feet  owned  by  them,  respec- 
tively, and  also  alleged  that,  by  reason  of 
this  error  in  assessment,  their  part  of  the 
cost  was  increased  by  at  least  40  per  cent. 
This  was  controverted  by  appellee,  and  proof 
was  taken  and  a  trial  was  bad,  and  the  court 
adjudged  that  the  amounts  as  apportioned 
and  assessed  were  a  lien  on  the  property  of 
appellants,  from  which  Judgment  they  have 
appealed. 

Upon  examination  of  the  record,  we  fln^ 
it  to  be  a  doubtful  question  as  to  whether  or 
not  the  territory  contiguous  to  Baxter  ave- 
nue, in  the  meaning  of  the  statute,  was  de- 
fined into  squares  by  principal  streets;  but, 
if  it  was  so  defined,  the  appellants  failed  to 
prove  that  an  assessment  and  apportionment 
on  this  basis  would  have  lessened  the  cost  to 
them,  or  either  of  them,  or  would  have  been 
beneficial  to  them  in  any  respect,  and,  un- 
der repeated  decisions  of  this  court,  this  fail- 
ure is  fatal  to  their  cause.  In  the  case  of 
McHenry  v.  Selvage,  etc.,  99  Ky.  235,  35  S. 
W.  645,  the  court  in  discussing  this  question, 
said:  "While  the  record  does  not  show  clear- 
ly the  situation  of  the  property  in  this  re- 
spect, the  exhibits,  maps,  etc.,  seem  to  show 
no  such  division  into  squares;  but,  if  it  were 
otherwise,  it  does  not  appear  that  under  a 
different  method  of  apportionment  the  appel- 
lant would  be  requested  to  pay  less  than  un- 
der the  method  adopted."  In  case  of  Bar- 
rett V.  Artificial  Stone  Co.  (Ky.)  52  S.  W. 
948,  the  court  said:  "It  is  well  settled  that  a 
reversal  will  not  be  had  for  this  reason  un- 
less it  affirmatively  appears  that  appellant 
was  in  fact  prejudiced  by  the  apportion- 
ment" In  Chawk  v.  BevIUe  (Ky.)  56  8.  W. 
414,  the  court  said:  "The  rule  is  well  settled 
that,  in  order  to  entitle  the  party  complaining 
of  an  apportionment  to  relief  in  cases  of  this 
character,  he  must  show  tliat  under  the  prop- 
er method  of  apportionment  he  would  be  Te~ 
quired  to  pay  less  than  under  the  method 
adopted."  This  rule  has  been  followed  by 
this  court  in  several  recent  cases;  and  in  the 
case  of  Schuster  v.  Barber  Asphalt  Paving 
Co.  (this  day  decided)  74  S.  W.  226,  the  same 
opinion  is  expressed. 

Wherefore  the  Judgment  of  the  lower  court 
is  affirmed. 
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DIECKMAN  T.  WBIBICH 

(Court  of  Appeals  of  Kentucky.    May  1,  1903.) 

WKIT  OF  RESTITUTION  —  EXECUTION  —  AUAd 
WRIT— AGENCY— EVIDENCE— SET- 
TING ABIDE  VERDICT. 

1.  Where  the  evidence  is  not  only  conflicting, 
but  slightly  preponderates  in  defendant's  favor, 
the  action  of  the  trial  judge  in  setting  aside  a 
verdict,  on  the  ground  that  it  was  not  fully 
warranted  by  the  evidence,  will  not  be  inter- 
fered with  unless  a  mauifest  abuse  of  discre- 
tion appears. 

2.  Where  a  constable  charged  with  the  exe- 
cution of  a  writ  of  restitution  failed  to  execute 
it  in  full  because  of  the  ill  health  of  defend- 
ant's wife  and  of  the  inclemency  0/  the  weath- 
er, the  judgment  was  unsatisfied,  and  plaintiff 
was  entitled  to  have  full  execution  under  an 
alias  writ. 

3.  Merely  showing  that  one  was  authorized 
to  collect  rent  for  a  landlord  is  not  evidence  of 
authority  to  make  contracts  for  renting  the 
landlord's  property. 

4.  The  fact  of  agency  must  be  proved  other- 
wise than  by  the  declarations  of  the  one  diar- 
ged  as  being  the  agent. 

Appeal  from  Circuit  Cotirt,  Campbell 
County. 

"Not  to  be  officially  reported." 

Action  by  L.  F.  Dleclunan  against  Nicholas 
Weirlch.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

L.  J.  Crawford,  and  Harvey  Myers,  for  ap- 
pellant. George  Washington  and  Ramsey 
Washington,  for  appellee. 

O'REAB,  J.  Appellant  was  plaintiff  be- 
low. His  action  was  grounded  upon  an 
alleged  expulsion  of  himself  and  family,  un- 
der color  of  a  writ  of  restitution  In  the  bands 
of  a  constable,  from  a  bouse  of  appellee, 
which  was  occupied  by  appellant  as  a  tenant 
from  month  to  montb.  He  says  that  his 
wife  was  ill  at  the  time;  that  ber  Illness  was 
increased,  and  that  be  was  obliged  to,  and 
did,  employ  medical  assistance,  at  great  ex- 
pense; that  she  thereafter  died  as  the  result 
of  said  alleged  wrongs;  and  that  be  was  de- 
prived of  ber  assistance  and  company,  and 
was  prevented  from  attending  to  bis  usual 
vocation;  to  his  damage  ^,000. 

The  defense  was  that  appellee,  as  land- 
lord, had  procured  the  writ  of  restitution  to 
issue  by  the  Justice  of  the  peace  In  an  action 
of  forcible  detainer  bad  before  blm  by  ap- 
pellee against  appellant;  that  the  constable 
executing  the  first  writ  issued  upon  the  ver- 
dict and  judgment  bad  failed  to  execute  it 
in  full,  because  of  the  111  health  of  appel- 
lant's wife  and  of  the  then  inclemency  of  the 
weather;  that  appellee  thereafter  caused  an 
alias  writ  to  issue,  under  which  the  evic- 
tion complained  of  was  made. 

Appellant  claimed  tbat  after  the  first  at- 
tempt of  the  constable  to  execute  the  writ, 
he  again  contracted  with  appellee,  and  paid 
him  in  part  thereon,  thus  creating  anew  the 
relation  of  landlord  and  tenant.  On  the 
issue  joined,  the  Jury  returned  a  verdict  for 
appellant    in    the  sum   of   $2,000.     Of    this 

i;  4.  Sw  Prln^Dal  and  Acant,  toL  40,  C«nt.  Olc. 
i  40. 


amount  the  plaintiff  offered  to  abate  the  sum 
of  $1,500,  tacitly  admitting  its  gross  excess- 
iveness;    but   the   defendant   objected,   and' 
the    circuit   judge,    after   consideration,    set 
aside  the  verdict,  and  granted  a  new  trial. 

Upon  the  second  trial  there  was  a  per- 
emptory instruction  for  the  defendant,  and 
the  case  is  now  here,  both  upon  the  action 
of  the  circuit  Judge  in  granting  the  new  trial, 
and  upon  the  peremptory  Instruction  at  the 
second  trlaL  Whether  the  action  of  the  court 
in  granting  a  new  trial  after  the  first  verdict 
was  based  upon  his  honor's  belief  tbat  the 
verdict  was  not  fully  warranted  by  the  evi- 
dence, or  tbat  he  concluded  that  In  bis  in- 
structions to  the  jury  he  had  committed  er- 
rors of  law  prejudicial  to  the  defendant,  the 
record  does  not  show.  If  upon  the  former 
ground,  in  view  of  the  state  of  this  record  (a 
bill  of  exceptions  and  evidence  on  tliat  trial 
baving  been  brought  up),  we  could  not  feel 
Justified  In  interfering  with  bis  action.  Not 
only  was  the  eviclence  conflicting,  but  slight- 
ly preponderates,  in  our  opinion,  for  appellee. 
The  trial  judge  in  such  cases  baa  a  large 
discretion,  which,  unless  manifestly  abused, 
this  court  will  not  venture  to  Interfere  with 
the  exerdse  of.  Louisville  v.  Johnson  (Ky.) 
69  S.  W.  803;  Richards  v.  L.  &  N.  R.  R.  Co. 
(Ky.)  49  S.  W.  419.  But  on  the  second  ground 
we  are  fully  satisfied  tbat  the  trial  judge 
properly  awarded  the  new  trial 

Among  other  errors^  the  following  are 
deemed  sufficient  for  notice:  In  fixing  the 
criterion  of  damages  the  court  told  the  Jury, 
If  they  found  for  the  plaintiff,  to  "fix  his 
damages  tbat  he  may  have  sustained  In  any 
sum  in  their  discretion,  governed  by  the 
proof,  not  to  exceed  in  all  the  sum  of  $5,000." 
The  court  instructed  the  Jury  furthermore 
tbat,  if  the  constable  bad  partially  executed 
the  writ,  and  that  Its  further  execution  was 
stayed  by  appellee  "for  any  other  reason, 
humane  or  otherwise,  nevertheless  the  action 
of  said  constable  was  a  complete  execution 
of  same,  and  bis  act  destroyed  all  right  to 
have  any  other  or  additional  writ  Issued  on 
same  at  any  further  time."  The  court  must 
have  based  bis  action  In  granting  the  new 
trial  partly  on  the  error  involved  in  this  In- 
struction. The  object  of  the  writ  is  to  re- 
store to  blm  adjudged  the  right  of  possession 
tbat  which  he  cannot  otherwise  gain;  it 
takes  the  place  of  the  plaintiff's  natural  right 
to  repossess  himself  of  bis  own  by  his  own 
force.  Until  it  Is  executed,  and  fully  exe- 
cuted, the  judgment  Is  unsatisfied,  and  the 
office  of  the  writ  is  unperformed.  Murfree 
on  Sheriffs,  g  1020,  etc.;  Freeman  on  Execu- 
tions, §§  474,  475;  Gresbam  v.  Tbum,  3  Mete. 
287,  77  Am.  Dec.  174. 

On  the  second  trial  the  evidence  for  appel- 
lant (plaintiff)  was  materially  weaker  than  on 
the  first.  But  the  evidence  that  the  writ  had 
never  been  executed  In  full  till  the  occasion 
which  Is  the  basis  of  this  suit  is  clearly  shown. 
To  obviate  Its  effect,  appellant  had  pleaded 
that  after  the  Judgment  of  eviction,  and  be- 


Digitized  by  VjOOQIC 


1120 


73  SOUTHWESTEBN  REPORTEB. 


(Kt- 


fore  the  final  execution  of  the  writ,  be  bad 
again  rented  the  premises  of  his  landlord, 
through  one  Mattl,  as  his  agent.  Mattl's 
agency  was  put  in  issue  by  the  pleadings. 
The  only  proof  to  sustain  it  was  appellant's 
testimony  of  Mattl's  declarations,  not  made 
In  appellee's  presence,  and  that  Mattl  bad 
collected  two  or  three  installments  of  rent 
Merely  showing  that  one  was  authorized  to 
collect  rent  for  the  landlord  is  not  evidence 
of  authority  to  make  contracts  for  renting 
respecting  the  landlord's  property.  It  is  so 
well  settled  that  it  may  be  taken  as  elemental 
that  the  fact  of  agency  must  be  proven 
otherwise  than  by  the  declarations  of  the 
one  charged  as  being  the  agent.  There  was 
a  total  failure  in  this  case  to  show  the  fact 
of  such  agency.  Besides,  appellant  seems 
to  admit  in  his  testimony  that  the  alleged  con- 
tract of  the  second  renting  was  agreed  to 
be  submitted  to  appellee  for  approval,  and 
none  is  shown. 

The   peremptory   instruction    was  proper, 
and  the  Judgments  are  affirmed. 


WHITE  T.  COMMONWEALTH. 
<Conrt  of  Appeals  of  Kentucky.    May  5,  1903.) 

SODOMY— CONSUMMA,TION     OF    OFFENSB-NE- 

CESSmr  OF  emission— INSTRtlCTION— 

ASSAULT  AND  BATTERY. 

1.  On  a  prosecution  for  sodomy  it  was  not 
error  to  fail  to  give  instractioas  covering  the 
law  of  assanlt  and  battery,  no  assault  and  bat- 
tery having  been  charged  except  as  a  part  of 
the  assault  to  commit  the  crime  of  sodomy. 

2.  An  emission  is  not  necessary  to  the  con- 
summatiou  of  the  offense  of  sodomy. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Criminal  Division. 

"To  be  officially  reported." 

Coleman  White  was  convicted  of  sodomy, 
and  appeals.    Affirmed. 

M.  Barnett,  for  appellant.  C.  J.  Pratt  and 
M.  R.  Todd,  for  the  Commonwealth. 

BURNAM,  C.  J.  The  appellant  was  con- 
victed of  the  crime  of  sodomy,  and  his  pun- 
ishment fixed  at  two  years'  confinement  in 
the  penitentiary. 

We  are  asked  upon  this  appeal  to  reverse 
the  judgment  rendered  pursuant  thereto  on 
two  grounds:  First,  because  the  testimony 
did  not  establish  the  guilt  of  the  accused; 
and,  second,  because  the  court  erred  in  not 
pointing  out  and  advising  the  Jury  as  to  the 
specific  acts  that  constitute  the  offense. 

Every  person  of  ordinary  Intelligence  un- 
derstands what  Is  meant  by  a  charge  of 
sodomy,  and  the  Instructions  given  In  this 
case  follow  the  language  of  the  Indictment, 
and  are,  we  think,  sufficiently  specific.  It  is 
also  insisted  that  the  court  erred  in  failing 
to  give  instructions  covering  the  law  of  as- 
sault and  battery.  No  assault  and  battery 
is  charged  against  the  defendant,  except  as 
a  part  of  his  assault  to  commit  the  crime  of 
sodomy.    This  is  the  offense  sought  to  be 


punished,  and  we  tlUnk  the  court  did  not  err 
In  failing  to  instruct  the  Jury  for  any  other 
offense. 

It  is  also  insisted  tliat  emission  is  necessary 
to  the  consummation  of  the  offense  of  sod- 
omy, and  that,  as  the  proof  wholly  failed  on 
this  point,  the  Jury  should  have  been  direct- 
ed to  find  the  defendant  not  guilty.  The  de- 
cisions on  this  point  liave  not  been  uniform, 
but  the  drift  of  the  latter  decisions  in  both 
the  English  and  American  coiurts  Is  to  hold 
that  nothing  more  than  res  in  re,  without 
regard  to  the  extent  of  the  penetration  or 
emission,  is  all  that  is  required.  See  Bish- 
op's New  Criminal  Law,  vol.  2,  {  1127. 

Finding  no  error  in  the  recotd,  the  Judg- 
ment is  affirmed. 


HALL'S  ADM'R  V.  HALL'S  ADM'X  et  al. 

(Court  of  Appeals  of  Kentucky.     April  30, 

1903.) 

VBNDOR  AND  PUKCHASBR— VENDOR'S  USN— 
UNRECORDED  DEED— MORTQAQBS— 
PRIORITY  OF  LIEN. 
1.  Plaintiff's  intestate  purchased  certain  land 
by  commissioner's  deed,  which  was  duly  re- 
corded. He  held  actual  possession  of  the  prop- 
erty until  1S80,  when  he  conveyed  the  land  to 
defendant's  intestate,  setaining  a  lien  on  the 
property  for  part  of  the  price.  Defendant's  in- 
testate obtained  a  loan  from  a  building  asso- 
ciation on  an  affidavit  that  he  purdiased  the 
property  from  a  commissioner  in  1862,  and  paid 
therefor,  and  that  the  reason  the  deed  was  not 
recorded  was  that  the  records  of  the  coimij 
clerk's  office  had  been  destroyed  by  fire  two 
years  after  the  conveyance.  It  did  not  appear 
that  plaintiff's  intestate  ever  sold  to  defend- 
ant's intestate  any  other  lots  than  those  in 
question.  Held,  that  the  building  association's 
lien  under  its  mortgage  was  inferior  to  the  ven- 
dor's lien  reserved  in  the  deed. 

Appeal  from  Circuit  Court,  Powell  Ooonty. 

"Not  to  be  officially  reported." 

Action  by  T.  B.  Hall's  administrator  against 
Q.  v.  Hall's  administratrix  and  others.  F^om 
a  Judgment  in  favor  of  defendants,  plaiutill  ap- 
peals.    Reversed. 

W.  D.  Jackson  and  A.  T.  Wood,  for  appel- 
lant D.  L.  Pendleton,  for  appellee  Blue  Grass 
Building  &  Loan  Ass'n. 

BURNAM,  O.  J.  The  appellant  James  H. 
Hall,  as  administrator  of  T.  B.  Hall,  brought 
this  suit  on  two  notes,  for  $100  each,  dated  on 
the  6th  day  of  March,  1880,  and  due,  respec- 
tively, on  the  1st  of  September,  1883  and  18S4. 
The  first  of  these  twu  notes  is  credited  with 
$60  paid  on  the  24th  day  of  June,  1886.  and 
the  last  by  $100  on  September  19,  1882.  Plahi- 
tiff  alleged  that  both  notes  were  executed  by 
O.  y.  Hall  to  T.  B.  Hall  as  pert  of  the  pur- 
chase money  of  a  house  and  certain  lots  sit- 
uated in  Stanton,  Powell  county,  Ky.,  Icnown 
on  the  town  plat  as  lots  Nos.  10  and  11;  that 
Intestate  conveyed  the  property  to  G.  V,  Hall 
by  deed,  and  retained  a  lien  therein,  which  G. 
y.  Hall  failed  to  put  on  record;  and  that  be 
had  a  lien  thereon  to  secure  the  payment  of 
the  notes  sued  on,  which  he  asked  should 
be  enforced  by  a  sale  of  the  bouse  and  lot 
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By  an  amended  petition,  be  alleges  that  on  the 
16th  day  of  September,  1892,  Green  V.  HaU 
and  bis  wife  gave  a  mortgage  upon  this  lot 
to  tbe  Bine  Grass  Building  &  I^an  Associa- 
tion to  secure  the  payment  of  a  note  of  that 
date  for  $400,  and  made  them  defendants, 
but  alleged  that  the  mortgage  lien  of  the  build- 
ing and  loan  association  was  inferior  to  bis 
lien  as  a  vendor.  The  building  and  loan  as- 
Bociation,  In  their  answer,  allege  that  when 
they  made  their  loan  to  G.  V.  Hall,  and  tools 
a  mortgage  to  secure  its  payment  on  the  lot 
sought  to  be  subjected,  there  was  no  deed  of 
record  from  T.  B.  Hall  to  G.  V.  Hall  there- 
for, and  that  they  had  no  notice  of  any  claim 
of  T.  B.  Hall  against  the  lot;  that  G.  V.  Hall 
was  in  possession  of  the  property,  claiming  it 
as  his  own,  and  had  been  for  more  than  15 
years— and  aslsed  that  they  be  adjudged  a 
prior  lieu  to  tliat  of  plaintiff.  They  also  deny 
that  plaintiff's  intestate  ever  owned  the  lots 
sought  to  be  subjected,  or  that  the  notes  sued 
on  were  given  by  G.  V.  Hall  as  part  of  the 
purchase  money  therefor.  The  plaintiffs  filed 
a  certified  copy  of  a  deed  made  to  T.  B.  Hall 
on  the  30th  day  of  March,  1870,  by  W.  H. 
Holt,  commissioner,  which  recites  that  a  Judg- 
ment was  rendered  in  tbe  Powell  circuit  court, 
In  the  case  of  Geo.  CL  Everett  against  Green  V. 
Hall,  decreeing  tbe  sale  of  two  lots  In  Stan- 
ton, Ky.,  which  were  numbered  on  the  plat  of 
said  tovrn  as  lots  10  and  11,  and  bounded  on 
the  north  by  the  lot  of  James  H.  SchoU,  on 
the  east  by  Mam  street,  on  the  south  by  an 
alley,  and  on  the  west  by  the  land  of  James 
Turley;  that  pursuant  to  this  decree  the  lots 
were  sold  on  the  7th  of  June,  1860,  and  pur- 
chased by  T.  B.  Hall  at  the  price  of  $282.25; 
that  this  sale  was  duly  confirmed,  and  the 
undersigned  commlBsiouer  appointed  to  make 
a  deed  to  the  piuxdiaser  to  the  premises.  This 
deed  was  duly  certified  to  the  county  court 
for  record,  and  the  certificate  of  the  derk  of 
the  county  court  shows  that  it  was  duly  re- 
corded. It  Is  conclusively  shown  that,  after 
his  purchase,  Tliomas  B.  Hall  took  possession 
of  the  house  and  lot,  and  rented  It  out  until 
about  the  date  of  the  obligations  sued  on, 
when  G.  V.  Hall  took  possession  thereof. 
There  is  no  record  of  any  conveyance  of  the 
title  of  this  property  by  T.  B.  Hall.  When 
G.  V.  Hall  was  endeavoring  to  procure  a  loan 
upou  this  property  from  the  building  and  loan 
association,  he  made  an  afildavlt,  on  the  21st 
day  of  April.  1802.  In  which  be  says  that  he 
purchased  that  property  from  J.  F.  Clark,  com- 
missioner. In  May  1862,  and  that  he  paid  the 
consideration  thereon,  and  that  the  deed  was 
In  bis  possession,  but  was  not  recorded  In 
tbe  office  of  the  Powell  county  court  clerk, 
for  the  reason  that  the  records  of  that  office 
were  destroyed  by  fire  In  18G1,  and  claimed 
tbat  he  had  been  In  the  actual,  peaceable,  and 
contlnuons  possession  of  the  land  from  the 
date  of  his  purchase. 

Tbe  trial  court,  on  this  proof,  adjudged  the 
Blue  Grass  Building  &  Loan  Association  a 
prior  lien  upon  the  property,  presumably  upon 
73  8.W.-71 


the  authority  of  Holton  &  Co.  v.  Alley,  etc. 
(Ky.)  24  S.  W.  113,  where  it  was  held  that 
where  the  records  of  a  county  clerk's  office, 
in  which  an  alleged  mortgage  was  recorded, 
had  been  destroyed  by  fire,  it  was  the  duty 
of  the  mortgagee  to  take  steps  to  have  the  lost 
record  supplied  as  provided  by  statute,  and 
that  when  the  mortgagee  allowed  five  yeai-s 
to  elapse  after  such  fire,  and  then  Instituted 
suit  on  the  mortgage  without  having  supplied 
the  lost  record,  one  who  had  in  the  meautune, 
without  notice  of  the  alleged  mortgage,  and 
for  value,  bought  the  land  covered  by  the 
mortgage,  would  be  protected  as  an  innocent 
purchaser  for  value  without  notice.  But  the 
facts  tn  this  case  do  not  bring  it  within  the 
principle  controlling  the  decision  In  that  case. 
At  the  time  the  bulldmg  association  made 
its  loan  to  G.  v.  Hall,  the  records  showed  the 
legal  title  to  the  property  to  have  been  In  T. 
B.  Hall,  and  of  which  they  were  bound  to 
take  notice.  And  there  Is  no  allegation  or 
proof  that  T.  B.  Hall  ever  owned  or  sold  to 
G.  V.  Hall  any  other  lots.  Undoubtedly  ap- 
pellee was  deceived  in  this  transaction  by  tbe 
report  made  to  it  by  its  attorney,  who  examined 
the  record,  and  who  failed  to  discover  or  i^ 
port  the  conveyance  of  T.  B.  Hall.  Appel- 
lant has  clearly  the  older  and  better  equity, 
and  should  have  been  given  a  prior  lien  in  the 
Judgment  of  sale. 

For  reasons  Indicated,  the  Judgment  Is  re- 
versed, and  cause  remanded  for  proceedings 
consistent  with  this  opinion. 


B.  B.  PAEK  &  CO.  V.  CANE. 

(Court  of  Appeals  of  Kentuclcy.     April  29, 
1903.) 

MUNICIPAL  CORPORATIONS-STREET  IMPROVE- 
MENT —  ASSESSMENTS  —  APPORTIONMENT  — 
PAYMENT  OF  ILLEGAL  ASSESSMENTS— EF- 
FBCT 

1.  Ky.  St.  1899,  i  2833,  provides  that  wheu 
a  street  te  originally  improved  the  cost  shall 
be  assessed  against  the  owners  of  lots  in  each 
one-fourth  of  the  square,  to  be  equally  appor- 
tioued  according  to  tbe  number  of  square  feet 
owned  by  them  respectively,  and  that  each  sub- 
division of  the  territory  bounded  on  all  sides 
by  principal  streets  shall  be  deemed  a  square. 
Held  that,  where  a  square  bounded  by  prin^ 
cipal  streets  was  irregular  in  shape,  and  not  a 
right-angled  parallelogram,  the  quarter  square 
provided  for  by  the  statute  should  be  determiaed 
by  finding  one-fourth  of  the  total  number  of 
square  feet  In  the  square. 

2.  That  an  owner,  of  abutting  property  sub- 
mitted to  the  illegal  apportionment  of  the  cost 
of  an  improvement  of  a  street  on  one  side  of 
a  square,  and  thereby  paid  more  than  he  was 
required  by  law  to  pay,  did  not  affect  bis  lia- 
bility to  pay  a  valid  assessment  for  the  im- 
provement of  a  parallel  street. 

Appeal  from  Circuit  Court,  Jefferson 
County,  Chancery  Division. 

"Not  to  be  officially  reported." 

Action  by  R.  B.  Park  Sc  Co.  against  Susan 
D.  Cane.  B^m  a  Judgment  in  favor  of  de- 
fendant, plaintiffs  appeal.     Reversed. 

Burnett  &  Burnett,  for  appellants.  Lane 
&  Harrison,  for  appellee. 
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PATNTBR,  J.  This  action  Is  based  upon 
an  apportionment  warrant  Issued  for  the  Im- 
provement of  Woodbine  street  The  square 
Is  boimded  by  principal  streets,  which  are 
Floyd,  Brooks,  and  Woodbine,  and  Ormsby 
avenue.  The  lot  against  -which  the  Hen  Is 
asserted  for  the  apportionment  warrant  Is 
located  almost  In  the  center  of  the  square. 
The  square  Is  not  a  right-angled  parallel- 
ogram. It  Is  Irregular  In  shape.  The  run- 
ning of  a  line  midway  between  Ormsby  av- 
enue and  Woodbine  street  would  leave  a 
greater  number  of  square  feet  In  one  quarter 
square  than  in  another.  It  Is  contended  by 
counsel  for  the  appellee  that,  although  the 
territory  within  the  square  Is  defined  by  prin- 
cipal streets,  the  proper  method  for  dividing 
the  square  Into  quarter  squares  Is  to  find  the 
central  point  In  each  boundary  line  of  the 
square,  and  to  connect  the  center  points  In 
the  opposite  streets  with  straight  lines.  On 
the  other  hand.  It  is  contended  for  the  ap- 
pellant that  the  General  Assembly  was  not 
dealing  with  geometrical  squares,  but  with 
a  parcel  of  land  bounded  by  principal  streets, 
which  it  designated  as  squares,  though  irreg- 
ular In  shape.  The  court  below  sustained 
the  appellee's  contention. 

Section  2833,  Ky.  St.  1809,  reads  as  fol- 
lows: "When  the  improvement  is  the  orig- 
inal construction  of  any  street,  •  •  • 
such  improvement  shall  be  made  at  the  ex- 
clusive cost  of  the  owners  of  lots  in  each 
fourth  of  a  square  to  be  equally  apportioned 
by  the  board  of  public  works,  according  to 
the  number  of  square  feet  owned  by  them  re- 
spectively. •  •  *  Bach  subdivision  of  the 
territory  bounded  on  all  sides  by  principal 
streets  shall  be  deemed  a  square.  When  the 
territory  contiguous  to  any  public  way  is  not 
defined  Into  squares  by  principal  streets,  the 
ordinance  providing  for  the  Improvement  of 
such  public  way  shall  state  the  depth  on 
both  sides  fronting  said  Improvement  to  be 
assessed  for  the  cost  of  making  the  same  ac- 
cording to  the  number  of  square  feet  owned 
by  the  parties  respectively  within  the  depth 
set  out  in  the  ordinance."  The  authority  of 
the  General  Assembly  to  enact  this  statute  Is 
not,  nor  could  it  be,  questioned.  It  defines  the 
taxing  district  when  the  territory  Is  bound- 
ed on  all  sides  by  principal  streets.  The  Im- 
provement was  made  on  Woodbine  street  be- 
tween Brook  and  Floyd  streets.  The  owners 
in  each  fourth  of  a  square  binding  on  Wood- 
bine street  were  assessed  for  the  Improve- 
ment. The  statute  requires  that  the  cost 
shall  be  apportioned  "according  to  the  num- 
ber of  square  feet  owned  by  them  respective- 
ly." The  square  foot  Is  made  the  unit,  and 
any  less  than  one-fourth  of  these  units  In  a 
square  would  not  constitute  a  quarter  square 
In  the  meaning  of  the  statute.  In  other 
words,  a  quarter  square  is  one-fourth  of  the 
territory  defined  by  principal  streets.  Unless 
the  territory  bounded  by  principal  streets  is 
a  right-angled  parallelogram,  it  cannot  be  de- 
fined by  midway  lines  without  compelling  the 


owners  of  lots  in  one  quarter  square  to  pay 
more  than  the  owners  of  lots  in  the  other 
quarter  square  assessed  for.  the  improvement. 
It  appears  that  the  general  council  in  18S9> 
passed  an  ordinance  to  Improve  Ormsby  ave- 
nue, and  at  that  time  the  territory  which  Is 
now  bounded  by  Floyd,  Brook,  and  Wood- 
bine streets  and  Ormsby  avenue  was  not 
bounded  by  principal  streets.  The  ordinance 
designated  the  depth  of  the  taxing  district 
According  to  the  boundary  thus  designated,  a 
small  part  of  the  appellee's  lot  which  is  now 
taxed  for  the  Improvement  of  Woodbine 
street  was  taxed  under  the  ordbiance  for  the 
improvement  of  Ormsby  avenue.  It  is,  there- 
fore, urged  that  the  small  part  of  the  lot 
cannot  be  taxed  for  the  improvement  of 
Woodbine  street.  It  running  parallel  with 
Ormsby  avenue.  It  is  hardly  necessary  to 
enter  into  the  discussion  of  the  qutotion  as 
to  whether  the  general  council  exceeded  its 
authority  in  defining  the  taxing  district  for 
the  Improvement  of  Ormsby  avenue.  If  it 
did  so,  the  error  was  committed  before  the 
territory  was  defined  by  principal  streets.  If 
the  owner  of  the  lot  in  question  submitted  to 
an  illegal  apportionment,  and  thus  paid  more 
than  was  required  by  law,  that  fact  would  not 
invalidate  the  apportionment  here  under  con- 
sideration, because  the  effect  of  it  would  be 
to  cast  additional  burden  upon  other  owners 
of  lots  in  the  quarter  square  in  which  the  ap- 
pellee's lot  Is  situated;  the  effect  of  which 
would  be  to  make  innocent  persons  compen- 
sate the  appellee  for  money  which  had  been 
paid  under  an  Illegal  assessment,  providing 
the  general  council  erred  In  defining  the  tax- 
ing district  In  our  opinion,  the  apportion- 
ment complained  of  In  this  case  was  correct- 
ly made. 

The  Judgment  is  reversed  for  proceedings 
consistent  with  this  opinion. 


FLOYD  V.  PADUCAH  RY.  &  LIGHT  CO. 

(Court  of  Appeals  of  Kentucky.    May  5,  1908.) 

STREET  RAILROADS— INJURY  TO  TRESPASSER 
— NEaLiaENCB  OF  MOTORMAN— DISCOVERY 
OP  PERIL  —  CONTRIBUTORY  NEGLIGENCE  — 
GRANTING  OF  NEW  TRIAL-DISCRETION  OF 
COURT. 

1.  The  Court  of  Appeals  is  slow  to  disturb 
the  action  of  the  circuit  court  in  granting  or 
refusing  new  trials  where  the  grouuds  are  in 
the  discretion  of  the  court;  especially  so  where 
it  graats  a  new  trial. 

2.  If  an  injury  to  a  trespasser  was  oaii<^ 
by  the  negligcuce  of  the  motorman  in  failing 
to  exercise  ordinary  care  to  know  of  his  pres- 
ence on  the  track  and  of  his  danger,  the  com- 
pany was  liable,  unless  the  motorman  did  not 
discover  his  pre.sence  in  time  to  have  avoided 
injuring  him,  and  he,  by  his  own  neglig«Dr«. 
so  contributed  to  cause  his  injury  that,  but  for 
such  negligence,  it  would  not  have  happened. 

3.  It  the  motorman  discovered  plaintiff's  dan- 
ger In  time  to  have  prevented  the  injurj'.  but 
failed  to  exercise  such  care  as  was  necesMirT 
and  at  his  command,  the  company  was  liable 
without  regard  to  liis  contributory  negligence. 

Appeal    from    Circuit    Court,    McCracken 
County. 
"Not  to  be  ofllclally  reported." 
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Action  tor  personal  Injuries  by  William 
Floyd  against  the  Paducah  Railway  &  Light 
Company.  From  a  Judgment  for  defendant, 
plaintiff  appeals.     Reversed. 

Ii.  K.  Taylor,  for  appellant.  Reed  ft  Ber- 
ry, for  appellee. 

« 

O'REiLR,  J.  This  Is  the  second  appeal  of 
this  case.  The  first  opinion  states  the  facts, 
showing  the  nature  of  the  injury  to  appel- 
lant and  its  cause.  64  S.  W.  653.  On  the  re- 
turn of  the  case  a  retrial  was  had,  where  sub- 
stantially the  same  facts  appeared  as  were 
shown  In  the  opinion  alluded  to,  except  that 
the  witness  Martin  Rudolph  did  not  testify 
at  that  trial.  The  Jury  returned  a  verdict  in 
favor  of  appellant  for  $1,000.  This  was  set 
aside  by  the  court,  and  a  new  trial  granted, 
upon  application  of  appellee,  upon  numerous 
grounds  filed;  among  others,  that  the  verdict 
was  not  sustained  by  the  evidence,  and  that 
it  was  contrary  to  the  weight  of  the  evidence. 
At  a  later  term  another  trial  was  had,  re- 
sulting in  a  verdict  and  judgment  for  appel- 
lee. Appellant  asks  a  reversal  of  this  last- 
uamed  judgment,  and  that  the  circuit  court 
be  directed  to  enter  a  judgment  upon  the  sec- 
ond verdict. 

This  court  la  slow  to  disturb  the  action  of 
the  circuit  court  in  g^ranting  or  refusing  new 
trials,  where  the  grounds  are  in  discretion  of 
the  court.  This  Is  especially  so  where  the 
circuit  court  grants  a  new  trial,  as  it  retains 
control  of  the  case,  and  presumably  the  truth 
-will  avail  the  party  complaining  on  a  subse- 
quent trial.  This  court  will  not  reverse  for 
granting  a  new  trial,  although  it  would  have 
aiSrmed  the  judgment  if  the  circuit  court 
had  refused  a  new  trial.  We  are  of  opinion, 
however;  that  the  rulings  of  the  circuit  court 
In  instructing  the  jury  were  erroneous  in  sev- 
eral particulars.  It  will  be  remembered  that 
appellant,  who  was  deaf,  was  a  trespasser 
upon  appellee's  right  of  way,  walking- on  Its 
track,  going  in  the  same  direction  as  was  the 
car  that  struck  and  Injured  him.  He  failed 
to  look  back,  and  was,  therefore,  unaware  of 
the  approach  of  the  car,  and,  being  deaf,  did 
not  bear  the  gong  and  whistle  of  the  motor- 
man.  The  evidence  Is  pretty  clear  that  the 
motorman  saw  appellant  for  a  distance  of 
from  75  to  150  feet  before  striking  him.  The 
car  was  traveling  about  6  or  7  miles  an  hour. 
The  repeated  warnings  not  having  attracted 
the  attention  of  appellant,  that  fact  was  suffi- 
cient, it  seems,  to  have  called  the  attention 
of  the  motorman  to  appellant's  danger,  and  to 
tbe  fact  that  the  car  should  be  stopped,  if 
necessary,  to  prevent  its  striking  him.  In- 
stead of  doing  this,  he  continued  with  but 
slightly  abated  speed,  until  within  10  or  12 
feet  of  appellant,  when  it  was  too  late  to 
chdck  tbe  momentum  of  the  car  sufficient  to 
keep  it  from  knocking  appellant  down  and 
injuring  him.  Upon  this  state  of  case  the 
court  instructed  the  Jury  that  appellant  was 
a  trespasser  on  appellee's  track,  and  that  ap- 
pellee was  required  to  exercise  "only  ordi- 


nary care  to  avoid  injury"  to  appellant,  but 
that,  as  to  appellant,  it  was  "the  undoubted 
duty  of  plaintiff  to  have  used  all  the  care 
and  means  reasonably  in  his  power  to  have 
avoided  any  Injury  from  the  street  ear, 
knowing  his  own  inflrniities  of  speech  and 
hearing."  In  addition,  the  court  seems  to 
have  made  it  impossible  for  plaintiff  to  have 
recovered  because  of  the  form  of  his  in- 
structions on  the  subject  of  appellant's  con- 
tributory negligence,  because  the  court  in- 
structed the  jury  that  they  should  not  And 
for  appellant  In  any  event,  however  negligent 
appellee  may  have  been,  if  they  should  be- 
lieve from  the  evidence  that  appellant  was 
guilty  of  negligence  on  his  part  which  con- 
tributed to  the  cause  of  the  Injury,  and  that, 
but  for  his  own  negligence,  he  would  not 
have  been  Injured.  The  court  then  told  the 
Jury  that  appellant's  walking  upon  the  track 
without  looking  back  was  such  contributory 
negligence. 

We  are  of  opinion  that  the  instructions 
were  objectionable,  both  in  form  and  sub- 
stance. Without  quoting  them  at  length,  or 
pointing  out  the  defects  in  other  particulars, 
we  win  say  that  the  court  should  have  said 
to  the  Jury  that  if  they  believed,  from  the 
evidence,  that  plaintiff's  injury  was  caused 
by  the  negligence  of  defendant's  motorman 
in  the  operation  of  his  car  by  the  failure  of 
such  motorman  to  exercise  ordinary  care  to 
know  of  appellant's  presence  on  the  track 
and  of  his  danger,  then  they  should  find  for 
the  plaintiff,  unless  they  should  believe  that 
the  motorman  did  not  discover  appellant's 
presence  in  time  to  liave  avoided  injuring 
him,  and  that  plaintiff,  by  his  own  negligence, 
so  contributed  to  cause  his  injury  as  that 
but  for  his  own  negligence,  it  would  not 
have  happened.  But,  If  the  Jury  should  be- 
lieve from  the  evidence  that  the  motorman 
did  discover  plaintiff's  danger  In  time  to  have 
prevented  the  injury  to  him,  but  failed  to  ex- 
ercise such  care  as  was  necessary  and  was  at 
his  command  to  liave  prevented  the  injury, 
then  the  Jury  should  find  for  the  plaintiff, 
without  regard  to  plalntifTs  contributory  neg- 
ligence. 

The  measure  of  damages  was  correctly 
given.  The  definition  of  ordinary  care  was 
correctly  given.  After  defining  ordinary  care, 
the  court  should  have  defined  negligence  as 
being  the  absence  of  such  care. 

For  the  en-ors  indicated,  the  judgment  is 
reversed,  and  cause  remanded,  with  direc- 
tions to  award  appellant  a  new  trial  under 
proceedings  not  inconsistent  herewith. 


HARPER  V.  PATNB  et  aL 

(Court  of  Appeals  of  Kentucky.     April  29, 

1903.) 

OUARDIA.N  AND   WARD  —  ACCOUNTING  —  BOP- 
PORT  OF  WARD— LIABILITY  OF  PAR- 
ENT—CREDITS— GIFTS. 

1.  A  father,  who  was  guardian  of  the  estate 
of  his  two  raiuor  children,  was  38  years  of  age, 
in  good  health,  and  owned  a  life  estate  in  2o5 
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acres  of  land  and  in  a  city  lionse  and  lot, 
which  yielded  a  net  income  of  $350.  He  had 
no  profesalou  or  trade,  and  was  unaccuBtomed 
to  manual  labor.  His  wards  were  possessed 
of  au  estate  in  cash  amounting  to  |3,185.15, 
together  with  certain  real  estate,  which  yielded 
a  gross  rental  of  $320.  The  children  were  per- 
mitted to  reside  with  their  grandmother,  and 
one  of  them  earned  75  cents  per  day,  and  both 
were  capable  of  earning  their  support.  HeJd, 
that  the  guardian  was  liable  to  contribute  to 
the  support  of  his  children  to  the  extent  of 
$2(K)  per  year,  but  that  he  was  entitled  to 
charge  the  income  of  their  estate  with  the  cost 
of  their  education,  clothing,  and  medical  bills. 

2.  Where,  on  an  accounting  by  a  guardian, 
there  was  uncontradicted  evidence  that  a  buggy 
for  which  the  guardian  claimed  credit  was  a 
gift  from  him  to  his  ward,  the  amount  paid 
therefor  was  properly  disallowed. 

Appeal  from  Circuit  Court,  Scott  County. 

"Not  to  be  officially  reported." 

Jadlcial  accounting  by  W.  W.  Harper  as 
guardian  of  the  estate  of  P.  and  S.  B.  Har- 
per, minors,  in  which  LIda  Payne  filed  ob- 
jections. From  a  Judgment  sustaining  the 
objections,  the  guardian  appeals.    Reversed. 

Montgomery  &  I..ee,  for  appellant  V.  F. 
Bradley,  for  appellees. 

BURNAM,  0.  J.  On  the  12th  day  of  De- 
cember, 1899;  the  appellant,  W.  W.  Harper, 
made  a  settlement  of  his  accounts  as  guard- 
Ian  of  his  Infant  children,  Payne  Harper  and 
Sally  B.  Harper,  with  the  commissioner  of 
the  Scott  county  court.  It  appears  from  a 
former  settlement  made  by  him  on  tbe  20th 
of  April,  1892,  that  there  was  a  balance  in 
his  hands,  due  to  his  wards,  of  $220.35,  and 
that  after  that  settlement  be  received  from 
Mrs.  Carrie  Payne,  executrix  of  liis  chil- 
dren's grandfather,  $966,  and  that  be  re- 
ceived from  rent  of  bis  wards'  land  (Inherit- 
ed, presumably,  from  their  grandfather),  be- 
tween the  14tb  of  November,  1894,  and  the 
17th  of  August,  1899,  $1,998.80,  aggregating 
$.%185.15.  Deducting  from  this  sum  5  per 
cent,  commissions,  there  remained  a  net  bal- 
ance due  his  wards  on  tbe  30th  day  of  Janu- 
ary, 1900,  of  $3,025.90.  In  this  settlement  be 
claimed  the  following  credits: 

Mrs.  Carrie  Payne,  Board  Bill  from 
Sept.  1,  1888,  to  Sept.  1,  1899,  for 
Payne  Harper  and  S.  B.  Tlnrper. .  $2,200  00 
9  Lewis  &  Coffraan,  Med.  Bill....  3.')  00 


To 


37  .50 
115  00 


To  tuition  College  Payne  and  Sallie 
Rucker  &  Richards,  Payne  Harper. 

—Which  credits  aggregated  $2,387.50. 

About  this  time  he  resigned  as  guardian  of 
his  children,  and  their  aunt  Miss  Lida  Payne 
qualified  as  guardian,  and  filed  exceptions  to 
ejicb  of  these  credits,  upon  the  ground  that 
appellant  was  the  fother  of  bis  wards,  with 
ample  income  from  tbe  property  owned  by 
him  to  support  them  and  himself.  The  ex- 
ceptions were  sustained,  and  it  was  adjudged 
by  the  county  court  that  appellant,  as  guard- 
Jan,  should  not  be  allowed  any  credits  for 
money  expended  by  him  for  bis  wards  for 
their  maintenance,  support^  and  education, 
and  it  gave  Judgment  against  him  for  $3,- 
025.90.    From  this  Judgment  be  appealed  to 


tbe  Scott  circuit  court,  and  upon  hearing  In 
that  court  the  Judgment  of  the  county  court 
was  affirmed,  and  he  has  appealed  to  this 
court 

It  appears  from  tbe  testimony  in  the  record 
that  appellant  Is  38  years  of  age,  and  in 
good  health;  that  he  owns  a  life  estate  in 
255  acres  of  poor  land,  which  yields  a  gross 
rental  of  about  $350  a  year,  and  also  a  Uf<* 
estate  in  a  house  and  lot  in  the  city  of 
Georgetown,  which  yields  a  rental  of  $300 
per  year— paid,  however.  In  board  of  himself 
and  two  children;  that  tbe  annual  taxes  and 
insurance  on  this  property  are  about  $160  a 
year.  It  is  not  definitely  shown  as  to  the 
extent  of  the  repairs,  but  we  think  it  may 
be  safely  assumed  that  tbey  are  not  less 
than  $100  more,  which  would  leave  tbe  ai>- 
pellnnt  a  net  Income  of  not  exceeding  $3.')<). 
It  appears  that  he  has  no  profession  or  trade, 
and  is  unaccustomed  to  manual  labor,  and 
seems  thoroughly  improvident.  In  addition 
to  the  cash  In  the  bands  of  appellant  belong- 
ing to  bis  Infants,  It  Is  shown  that  tbey  own 
Jointly  a  tract  of  50  acres  of  land,  which 
yields  a  gross  rental  of  $320  a  year.  Tbe 
children  have  always  lived  in  tbe  family  of 
their  grandmother,  in  the  city  of  George- 
town, and  seem  to  have  rendered  no  services 
whatever  to  the  father.  The  boy  is  17  years 
of  age,  and  the  girl  15.  The  proof  shows 
that  the  boy  is  industrious,  and  has  earned 
as  much  as  75  cents  a  day  by  his  manual 
labor;  and  both  no  doubt,  if  it  were  neces- 
sary, are  capable  of  earning  their  supimrt. 
In  the  case  of  Gertrude  Hedges  v.  J.  T. 
Hedges  (decided  at  the  present  term  of  the 
court)  73  S.  W.  1112,  it  Is  said:  "The  general 
rule  is  that  the  father  must  support  his  in- 
fant children.  Tbe  obligation  is  botb  a  nat- 
ural and  a  legal  one.  If  be  is  able  to  sup- 
port them,  be  is  required  by  law  to  do  so, 
although  they  may  have  an  estate  of  tbelr 
own.  It  is  only  where  he  is  unable  to  sup- 
port them,  in  view  of  bis  obligation  to  other 
dependent  members  of  his  family,  and  where 
their  estate  Is  sufficient  for  the  purpose,  tliat 
the  courts  allow  as  an  exception  that  the 
father  may  charge  the  guardian  of  bis  infant 
children  with  their  support.  The  father  is  br 
law  entitled  to  the  labor  and  wages  of  his 
infant  children.  This  is  partly  because  he 
is  charged  with  their  support."  It  is  evident 
that  tbe  net  income  of  appellant  would  be 
insufficient  to  support  bis  two  children  and 
himself  In  the  manner  to  which  they  have 
been  accustomed.  And  whilst  it  is  perhaps 
unfortunate  Iiotb  for  him  and  them  that  he 
has  not  kept  them  with  him  upon  his  tnTzo 
in  the  country,  and  required  them  to  do  some 
work  for  the  benefit  of  the  family,  that  is  a 
matter  which  it  is  not  our  province  to  con- 
trol. 

It  seems  to  us,  under  the  facts  of  this  case. 
that  the  chancellor  properly  refused  to  allow 
appellant  the  item  of  $2,200  for  board  of  his 
two  Infant  children,  and  also  for  the  $115 
paid   to    Rucker   dc   Richards  tot  «   buggy 
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for  Payne  Harper.  The  uncontradicted  tes- 
timony of  MlSB  Lida  Harper  shows  that  this 
boggy  was  a  gift  from  the  father  to  the  son, 
and  in  no  event  was  it  a  proper  expenditure 
to  be  charged  against  the  estate  of  the  wards 
In  the  hands  of  the  guardian.  We  thlnlc  ap- 
pellant should  certainly  contribute  as  much 
as  ?200  a  year  towards  the  support  and  main- 
tenance of  bis  Infant  children,  but,  In  view 
of  the  very  narrow  Income  which  would  re- 
main to  him  after  he  paid  this  sum,  we  Are 
of  the  opinion  that  the  Income  of  the  Infanta 
should  be.  charged  with  the  cost  of  their 
education,  clothing,  and  medical  bills,  and 
that  moneys  expended  for  these  Items  for 
them  by  appellant  should  be  allowed  as  a 
credit  on  the  funds  in  his  hands  due  to  his 
■wards. 

For  reasons  indicated,  the  Judgment  is  re- 
versed, and  cause  remanded  for  proceedings 
consistent  with  this  opinion. 


TOWN  OF  FREDONIA  v.  RICE  et  al. 

(Court  of  Appeals  of  Kentucky.    May  1,  1903.) 

MUNICIPAL  CORPORATIONS— BOUNDARIES— EX- 
TENSION —  REMONSTRANCE  —  APPEAL  —  RE- 
VERSAL-DISCRETION OF  APPKLLATK  COURT. 

1.  W^btre,  snbsequent  to  the  building  of  a 
railroad  depot  some  800  yards  from  the  center 
of  a  town  contaiuing  not  to  exceed  250  people, 
and  outside  of  its  corporate  limits  as  then  es- 
tablished, an  addition  was  platted,  adjoining 
such  depot,  and  an  unincorporated  Tillage,  con- 
taining a  populatioa  of  about  140  persons, 
sprung  np  in  such  addition,  an  order  suiitaiDing 
olijectious  to  the  exteusion  of  the  limits  of  the 
original  towu  to  include  such  village  would  be 
reversed  on  appeal,  under  Ky.  St.  1899,  8  3(505, 
providing  that  on  such  appeal,  if  the  court  shall 
be  siitistied  that  a  failure  to  annex  will  ma- 
terially retard  the  prosperity  of  the  town,  the 
atmexation  shall  take  place,  notwithstaading 
the  remonstrance. 

Appeal  from  Circuit  Court,  Caldwell  County. 

'•'i'o  be  officially  reported." 

Suit  by  Henry  Rice  and'  others  against  the 
town  of  Fredonla  to  prevent  the  exteusion  of 
the  corporate  limits  of  the  town.  From  a 
judgment  in  favor  of  plaintiffs,  defendant  ap- 
peals.    Reversed. 

P.  H.  Darby  and  James  &  James,  for  ap- 
pellant   Wm.  Marble,  for  appellees. 


O'REAR,  J.  Appellant  Is  a  classified  town 
of  the  sixth  class,  with  a  population  of  be- 
tween 240  and  250.  It  is  an  old  town,  situat- 
ed In  n  fertile  section.  About  1886  the  Ohio 
Valley  Railway  Company,  in  projecting  their 
line  of  road,  were  about  to  pass  several  miles 
away  from  this  town.  The  citizens  interested 
themselves  la  an  effort  to  procure  its  location 
near  the  town.  As  a  result,  they  subscribed, 
and  procured  others  to  subscribe,  for  about 
$S.000  to  $10,000  of  the  capital  stock  of  the 
company,  upon  condition  that  the  road  was 
located  within  1,000  yards  of  the  center  of 
the  town,  and  that  the  station  to  be  tliere  es- 


tablished should  always  bear  the  name  of  the 
town.  This  subscription  is  alleged  to  have 
amounted  to,  and  likely  enough  was  In  the 
nature  of,  a  donation  to  the  railway  company. 
The  owner  of  the  land  near  the  town  over 
which  the  road  passed  in  its  changed  route 
conveyed  a  right  of  way  to  the  company,  in- 
cluding a  depot  site,  upon  the  express  condition 
that  the  company  should  locate  and  maintain 
a  station  at  that  point,  to  bear  the  name  of  the 
town,  "Fredonla,"  until  the  name  of  the  town 
should  be  changed,  and  then  bear  such  chang- 
ed name.  In  other  words,  the  station  should 
always  be  called  by  the  same  name  as  was 
borne  by  the  then  municipality  of  Fredonla. 
The  railway  company  accepted  the  subscrip- 
tions, donations,  and  conveyances  upon  these 
conditions,  and  has  erected  its  station  within 
800  yards  of  the  center  of  the  town  of  Fre- 
donla. The  station  is  called  "Fredonla."  How- 
ever, the  corporate  limits  of  the  town  did  not 
extend  out  to  the  .depot,  by  a  quarter  of  a 
mile  or  more.  In  the  course  of  time  since  the 
building  of  the  rallroaQ  a  number  of  buildings, 
residences,  stores,  shops,  churches,  and  so 
forth,  have  been  erected  outside  of  the  cor- 
porate limits  of  the  town,  and  In  the  vicinity 
of  the  railroad  depot.  The  owner  of  the  land 
lyhig  near  the  depot  platted  it  into  streets  and 
lots,  designating  it  in  numerous  deeds  as 
"Cassldy  &  Co.'s  Addition  to  Fredonla."  The 
population  at  this  unincorporated  village  is 
about  140.  The  board  of  trustees  of  Fredonla, 
by  ordinance  duly  passed,  proposed  to  extend 
its  corporate  limits  so  as  to  embrace  the  terri- 
tory described,  including  the  railroad  station. 
The  citizens  of  the  territory  proposed  to  be  an- 
nexed—more than  75  per  cent,  of  the  freehold- 
ers—interposed an  objection.  In  the  form  of 
this  suit,  under  section  3663,  Ky.  St.  1899. 
At  the  same  time  they  began  proceedings  to 
be  incorporated  as  a  town  of  the  sixth  class, 
under  the  name  of  "Kelsey." 

In  our  opinion,  It  would  be  destructive  of 
the  proper  government  of  that  community  to 
have  It  maintain  two  Independent  municipali- 
ties, where  now  its  population  is  scarcely  able 
to  maintain  even  one  efficient  one.  The  matter 
of  police  protection,  street  Improvements,  and 
all  the  affalra  of  such  a  local  government,  can 
best  be  conserved  by  uniting  their  efforts,  tax- 
es, and  Interests.  There  is  no  soimd  reason 
why  two  municipalities,  so  situated  as  these 
are,  should  be  maintained.  The  arguments  in 
support  of  it  are  of  that  character  of  selfish- 
ness that  would  retard.  If  not  destroy,  any 
town's  chances  of  growth.  "In  union  there 
is  strength." 

The  judgment  of  the  circuit  court  sustain- 
ing the  objections  of  the  citizens  of  the  terri- 
tory proposed  to  be  annexed  is  reversed,  and 
the  cause  is  remanded,  with  directions  to  enter 
a  judgment  of  annexation  in  conformity  to  the 
ordinance  passed  by  the  board  of  trustees  of 
appellant  town. 

NUNN,  J.,  not  sitting. 
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I-OUISVILLE  &  N.  R.  CO.  t.  CRADT. 

(Court  of  Appeals  of  Kentucky.    May  1,  1903.) 

MASTER  AND  SERVANT— INJURIES  TO  SERV- 
ANT—NEGLIQBNCB  OF  FOREMAN— EVIDENCE 
—  VERDICT  —  DAMAGES  —  INSTRUCTIONS  — 
HARMLESS  ERROR. 

1.  Where  plaintiff's  fellow  serrant,  in  pre- 
maturely castiag  loose  a  heavy  beam,  by  rea- 
son of  which  plaintiff  was  injured,  acted  under 
the  direct  commaud  of  the  foreman  of  the 
oi-ew  in  which  both  plaintiff  and  his  fellow 
servant  were  working,  and  it  also  appeared 
that  at  the  time  of  the  injury  the  foreman  was 
standing  within  a  few  feet  and  within  clear 
view  of  plaintiff,  and  knew  or  might  have 
known  of  his  danger,  but  that  be  was  intox- 
icated and  was  rushing  the  men  at  the  time, 
such  facts  were  sutficieut  to  justify  a  verdict 
for  plaintiff. 

2.  In  an  action  for  injuries  to  a  servant,  the 
court's  failure  to  confine  the  jury  to  compensa- 
tory damages  for  the  injury  done  was  harmless, 
where  the  verdict  rendered  was  scarcely  suffi- 
cient to  amount  to  compensation. 

Appeal  from  Circuit  Court,  Bullitt  County. 

"Not  to  be  ofliclnlly  reported." 

Action  by  Daniel  Crady  against  the  Louis- 
ville &  Nashville  RallMad  Company.  From 
a  Judgment  In  favor  of  plalntifl,  defendant 
appeals.    Affirmed. 

Fairlelgh,  Straus  &  Eagles,  B.  W.  Hlnes, 
and  B.  D.  Warfleld,  for  appellant.  Chapeze 
&  Halstead,  for  appellee. 

O'REAR,  J.  Appellee  and  one  Thomas 
were  fellow  workmfen  In  the  same  line  of  em- 
ployment upon  a  bridge  for  appellant.  They 
were  engaged  in  taking  down  the  structure 
of  a  false  bridge.  The  foreman  of  the  crew 
of  workmen  to  which  these  two  laborers  be- 
longed was  present,  and,  It  is  charged,  was 
directing  the  manner  of  the  execution  of  tbe 
work.  Thomas  cast  loose  one  end  of  a  heavy 
beam  of  timber  prematurely,  and  it  fell  upon 
appellee's  thumb  and  crushed  it  off.  The 
negligence  complained  of  is  that  Thomas,  in 
casting  loose  the  beam  at  the  time  that  he 
did,  acted  under  the  direct  order  and  express 
command  of  the  superior,  the  foreman. 

For  appellant,  it  Is  claimed  that  Thomas, 
being  in  the  same  line  of  employment  with 
appellee,  was  his  fellow  servant,  and  that  the 
negligence  resulting  in  the  accident,  if  any 
one  was  negligent  besides  appellee,  was  that 
of  Thomas,  and  that  therefore  there  can  be 
no  recovery.  There  was  proof  to  support  tbe 
claim  of  appellee  that  Thomas  acted  under 
the  direct  commaud  of  the  superior,  and 
therefore  that  his  act  was  the  same  as  if  the 
superior  had  in  person  done  the  thing.  In 
other  words,  the  act  was  not  the  result  of 
Thomas'  Judgment  or  lack  of  Judgment,  or  of 
his  care  or  lack  of  care.  The  controlling 
mind  in  the  transaction  was  that  of  the  fore- 
man. Thomas  was  no  more  responsible  than 
if  he  had  been  a  piece  of  machinery  operated 
by  the  foreman.  Although  there  is  evidence 
to  support  this  theory,  there  la  as  much,  or 
possibly  more,  to  support  appellee's  theory. 
However,  tbe  matter  was  submitted  to  the 
Jury  under  appropriate  instructions;  telling 
them  that  they  could  not  find  for  appellee, 


except  they  believed  from  the  evidence  that 
the  negligence  resulting  in  appellee's  injury 
was  the  gross  negligence  of  the  foreman,  but 
that  if  it  was  the  negligence  only  of  tbe  fel- 
low workman,  Thomas,  or  if  it  was  caused 
by  the  contributory  negligence  of  appellee, 
but  for  which  the  accident  would  not  have 
occurred,  he  could  not  recover.  In  addition 
to  the  above  facts,  it  was  proven  that  the 
foreman  was  standing  within  a  few  feet  and 
In  clear  view  of  appellee,  and  knew,  or  might 
by  the  exercise  of  slight  care  have  known, 
of  appellee's  danger;  also  that  the  foreman 
was  rushing  his  men  at  the  time  and  was 
drunk.  If  the  Jury  believed  appellee's  ver- 
sion and  testimony,  they  were  clearly  war- 
ranted in  finding  the  verdict  they  did.  Upon 
the  matter  of  the  credibility  of  witnesses, 
and  the  weight  to  be  given  their  testimony, 
where  the  conflicting  evidence  is  as  nearly 
poised  as  in  this  case,  it  would  be  unwar- 
ranted in  this  court  to  Interfere  w'th  tbe  Ju- 
ry's verdict. 

A  complaint  is  made  of  the  instruction  de- 
fining the  measure  of  damages.  It  is  not  ac- 
curate, it  is  true,  in  that  it  did  not  confine 
the  Jury  to  compensatory  damages  for  the 
injury  done.  However,  the  verdict  is  small- 
very  small— and  Is  scarcely  enough  to  com- 
pensate appellee,  under  any  definition  of  that 
term.  It  does  not  appear  to  us  to  be  possible 
that  the  form  of  that  Instruction  could  have 
prejudiced  the  substantial  rights  of  appel- 
lant 

The  Judgment  is  affirmed,  with  damages. 


W.   B.  MBRKLEY  &  SON  v.  UNITED 
STATES  FIDELITY  &.  GUAR- 
ANTY CO. 

(Court  of  Appeals  of  Kentucky.     April  30, 
1903.) 

FACTORS     AND     BROKERS-ACTION     ON     BRO- 
KER'S BOND— SUFFICIENCY  OF  PETITION. 

1.  In  au  action  on  a  broker's  bond,  the  peti- 
tion averred  that,  under  the  arrangement  be- 
tween the  parties,  it  was  the  duty  of  the  bro- 
ker to  safely  keep  the  goods  shipped  him  by 
plaintiffs  until  they  should  be  sold  for  caali, 
after  which  it  was  his  duty  to  promptly  remit 
to  plaintiffs  on  every  Monday  night  the  money 
received  during  the  previous  week.  BcW  to 
Bufllciently  aver  that  the  goods  were  sent  to  the 
broker  to  sell,  and  remit  the  proceeds  to  plain- 
tiffs, which  would  constitute  him,  in  law,  their 
broker. 

Appeal  from  Circuit  Court,  Marion  Oounty. 

"Not  to  be  officially  reported." 

Action  by  W.  E.  Merkley  &  Son  against 
the  United  States  Fidelity  &  Guaranty  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiffs appeal.    Reversed. 

H.  W.  Rives,  for  appellants.  Jno.  Mc- 
Chord,  for  appellee. 

HOBSON,  J.  On  the  former  appeal,  after 
setting  out  the  terms  of  the  bond  sued  on. 
and  the  facts  attending  the  shipment  and 
leading  up  to  it,  the  court  concluded  its  opin- 
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ion  with  these  words:  "From  the  above  It 
is  perfectly  clear  that  Bass  did  not  buy  the 
goods  from  appellees,  but  that  they  were 
shipped  to  him,  as  a  broker,  to  sell,  and  that 
they  understood  at  the  time  that  appellant, 
as  his  siurety  In  the  bond,  was  only  responsi- 
ble in  case  of  fraud  or  dishonesty  on  his  part. 
The  petition  does  not  charge  that  the  loss 
sued  for  was  due  to  the  fraud  or  dishonesty 
of  Bass,  and  the  demurrer  to  it  should  have 
been  sustained.  The  instructions  of  .the  court 
were  erroneous  in  so  far  as  they  allowed  the 
Jury  to  find  against  appellant  for  any  loss 
not  due  to  the  fraud  or  dishonesty  of  Bass. 
Judgment  reversed,  and  cause  remanded  for 
further  proceedings  consistent  with  this  opin- 
ion." U.  S.  Fidelity  &  Guaranty  Co.  v.  Merk- 
ley  &  Son  (Ky.)  65  S.  W.  614.  It  was  thus, 
In  effect,  held  that  the  petition  would  be  suf- 
ficient if  it  charged  that  the  loss  sued  for  was 
due  to  the  fraud  or  dishonesty  of  Bass,  and 
that  Instructions  were  proper,  allowing  the 
jury  to  find  against  appellant  for  a  loss  due 
to  his  fraud  or  dishonesty.  On  the  return  of 
the  case  to  the  circuit  court,  the  petition  was 
amended  so  as  to  charge  that  the  loss  sued 
for  was  due  to  the  fraud  or  dishonesty  of 
Bass.  The  court  thereupon  sustained  the  de- 
murrer to  the  petition  as  amended,  and  dis- 
missed the  action. 

The  opinion  rendered  on  the  former  appeal 
is  the  law  of  this  case,  and  is  equally  bind- 
ing on  this  court  and  the  circuit  court  As 
it  was  then  determined  that  appellant  was  re- 
sponsible for  any  loss  due  to  the  fraud  or 
dishonesty  of  Bass,  the  circuit  court  erred  in 
sustaining  the  demurrer  to  the  petition  as 
amended.  And  while  it  is  unnecessary  now 
to  elaborate  the  reasons  on  which  the  former 
opinion  was  based,  we  will  add  that  we  see 
nothing  in  the  case  as  now  presented  that 
was  not  presented  in  the  petition  for  rehear- 
ing then  filed.  We  concluded  then  that  the 
goods  were  shipped  to  Bass  as  a  broker.  It 
was  charged  in  the  petition  that  they  were 
sold  to  Bass.  This  was  denied  by  the  an- 
swer. The  plaintiff  regarded  the  transaction 
as  a  sale,  because  a  fixed  price  was  charged 
to  Bass  when  the  goods  were  shipped  to 
him:  but,  independently  of  whether  the  trans- 
action was  called  a  sale  or  a  delivery  to  an 
agent,  we  were  then  of  opinion  that  appellee 
was  responsible  for  any  loss  due  to  the  fraud 
or  dishonesty  of  Bass,  as,  according  to  the 
proof,  he  was  to  remit  on  every  Monday 
night  for  what  had  been  sold  the  previous 
week,  and  to  try  to  dispose  of  the  goods  as 
fast  as  possible  in  order  to  do  a  safe  busi- 
ness. The  bond  was  given  to  secure  the  per- 
formance of  this  agreement,  and  was  bind- 
ing on  appellee,  regardless  of  the  name  of 
the  transaction.  In  the  amended  petition  fil- 
ed upon  the  return  of  the  case,  it  was  aver- 
red that  under  the  arrangement  It  was  the 
duty  of  Bass  to  safely  keep  the  goods  shipped 
to  him  by  plaintiffs  until  they  should  be  sold 
for  cash,  after  which  It  was  his  duty  to 
promptly  remit  to  plaintiffs  on  every  Monday 


the  money  so  received  during  the  previous 
week.  This  sufficiently  averred  that  the 
goods  were  sent  to  Bass  to  sell,  and  remit  the 
proceeds  to  the  plaintiffs,  which  would  con- 
stitute him.  In  law,  the  plaintiffs'  broker. 
This  was  not  a  departure  from  the  original 
cause  of  action,  but  only  a  conforming  of  the 
allegations  of  the  petition  to  the  view  of  the 
law  of  the  case  which  this  court  had  laid 
down. 

Judgment  reversed   and   cause   remanded 
for  further  proceedings  consistent  herewith. 


HABPEK  V.  KOPP. 

(Court  of  Appeals  of  Kentucky.     May  1,  1003.) 

NEOLIOENCE:— LEAVING  LUMBKR  IN  STREET- 
CONTRIBUTORY  NEGLIGENCE— IN- 
FANT—PRESUMPTION. 

1.  One  who,  without  necessity  or  license,  left 
a  dangerous  pile  of  lumber  iu  a  public  street 
where  small  cnildren  were  in  the  habit  of  play- 
ing, was  not  relieved  from  liability  because  the 
lumber  was  not  neKliK«'Dtly  stacked. 

2.  It  is  oot  enough,  to  constitute  contributory 
uegligence,  that  the  negligence  of  the  one  in- 
jured may  have  contributed  to  his  Injury,  but 
it  must  be  such  that  the  injury  would  not  other- 
wise have  occurred. 

3.  Before  a  plea  of  contribjitory  negligence 
will  be  allowed  as  against  a  child  of  apparently 
tender  years,  it  must  be  shown  that  the  pre- 
cocity of  the  child  gave  to  it  such  understand- 
ing as  to  enable  it  to  exercise  a  reasonable  de- 
gree of  care  for  its  protection  under  the  cir- 
cumstances. 

Appeal  from  Circuit  Cotirt,  Jefferson  Coun- 
ty, Common  Pleas  Division. 

"Not  to  be  officially  reported." 

Action  by  R.  T.  Harper  against  William 
Kopp.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

Wallace  &  Miller,  for  appellant.  Kohn, 
Baird  &  Spindle  and  S.  B.  Sloss,  for  appellee. 

O'REAR,  J.  AppeUant,  an  hifant  aged 
about  6  years,  received  an  Injury  by  falling 
from  a  stack  of  lumber  piled  by  appellee  in  a 
street  dedicated  and  used  as  a  thoroughfare  in 
the  city  of  Louisville.  The  recovery  was 
sought  upon  the  idea  that  appellee  was  guilty 
of  an  actionable  wrong  by  placing  his  lumber 
upon  a  public  street  without  authority  from 
the  munldpaUty,  and  in  a  vicinity  where  chil- 
dren were  in  the  habit  of  congregating  in  the 
pursuit  of  childish  aport,  in  that  it  was  an 
attractive  and  dangerous  sltnatlou  to  such 
child;  that  appellee  was  aware  alike  of  the 
danger  and  of  its  attractiveness,  and  of  the 
Tact  that  the  children  constantly  resorted  to  It 
to  play.  The  inrj  was  instructed  that  appel- 
lant should  not  recover  unless  the  lumber  was 
piled  so  negligently  that  by  reason  thereof 
plaintiff  was  injured,  and  not  then  unless  the 
jury  should  believe  that  plaintiff's  negligence 
did  not  contribute  to  the  Injury. 

The  court  is  of  opinion  that  this  Instruction 
In  two  particulars  was  erroneous.  In  the  first 
place,  It  does  not  excuse  appellee  for  plactaig 

T  2.  Sm  NsgllKencs,  vol.  tl.  Omit.  Dig.  H  tS,  lU. 
US. 
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a  pile  of  lumber  In  a  public  street,  aud  leavlog 
It  there  without  necessity  or  license,  where 
small  children  are  In  the  habit  of  congregating 
Cor  sport,  and  where  the  nature  of  the  thing  Is 
dangerous  to  such  children,  that  the  lumber 
was  not  negligently  stack^ed.  Appellee's  lia- 
bility rests,  not  upon  his  negligence  In  the 
manner  of  stacking  his  lumber  in  the  street 
under  the  circumstances  stated,  but  upon  the 
fact  that  he  stacked  it  there  at  all,  where  its 
unguarded  situation  became  an  attractive  and 
accessible  object  of  danger  to  very  young  chil- 
dren. It  was  actionable  negligence  to  leave 
unguarded  such  an  object  of  danger  to  very 
young  children,  situated  as  that  one  was. 

The  Instruction  was  furthermore  objection- 
able In  thnt  it  submitted  at  all  the  question  of 
appellant's  contributory  negligence  to  the  Jury, 
as  well  as  that  It  was  erroneous  In  form.  For 
It  is  not.  enough,  to  constitute  contributory 
negligence,  that  the  plaintiff's  negligence  may 
have  contributed  to  his  Injury,  but  It  must  be 
such  that  the  Injury  would  not  have  occurred 
but  for  his  own  negligence.  Children  of  tender 
years  are  presumed  to  be  civilly  irresponsible 
for  their  acts,  and  are  therefore  presumed  to 
be  Incapiible  of  negligence,  for,  before  one  can 
be  negligent,  iih  must  have  Judgment  to  ap- 
preciate the  danger  of  the  situation  and  to 
know  how  to  avoid  It  This  presumption, 
however.  Is  not  always  an  Irrebuttable  one; 
but,  before  the  plea  of  contributory  negligence 
will  be  allowed  as  against  a  child  of  apparent- 
ly tender  years.  It  must  be  shown  that  the 
precocity  of  the  child  gave  to  It  such  under- 
standing as  to  enable  it  to  exercise  a  reason- 
able decree  of  care  for  Its  protection  mider  the 
circumstances.  East  Tenn.  Coal  Co.  v.  Har- 
shaw  (Ky.)  29  8.  W.  280;  South  Covington, 
etc..  Railway  Co.  v.  Herrklotz,  10-i  Ky.  405, 
47  S.  W.  265.  This  was  not  shown  in  this 
case. 

The  Judgment  Is  reversed,  and  cause  re- 
manded, with  directions  to  award  appellant  a 
new  trial  tmder  proceedings  not  Incousistent 
herewith. 


LOUISVILLE  &  N.  R.  CO.  v.  WHITE- 
HEAD'S ADM'R. 
(Court  of  Appeals  of  Kentucky.     April  30, 
1903.) 

CROSS-APPEAL— FAILURE   TO  MOVE   FOR  NKW 
TRIAL— REVIEW  OP  EVIDENCE— SUF- 
FICIENCY OF  RECORD. 

1.  Where  an  appellee  did  not  move  for  a  new 
trial,  his  cross-appeal  cannot  be  considered. 

2.  Where  a  bill  of  exceptions  shows  that  dep- 
ositions were  read  on  the  trial  which  are  not 
incorporated  in  the  bill,  the  sufficiency  of  evi- 
dence to  sustain  the  verdict  cannot  be  re- 
viewed. 

Appeal  from  Orcult  Court,  Bullitt  County. 

"Not  to  be  officially  reported." 

Action  by  George  Whitehead's  administrator 
against  the  Louisville  &  Nashville  Railroad 
Company.  Judgment  for  plaintiff,  aud  de- 
fendant appeals.    Affirmed. 

^  1.  See  Appeal  and  Error,  vol.  t.  Cent.  Dig.  U 
1660.  1660. 


Falrleigh,  Straus  &  BSagles,  for  appellant. 
S.  M.  Fayton,  for  appellee. 

HOBSON,  J.  Appellee's  intestate  was  a 
bral(eman  In  the  service  of  appellant,  and  was 
killed  at  Lebanon  Junction  by  reason  of  a  col- 
lision of  some  heavily  loaded  coal  cars  with 
the  rear  cars  of  his  train.  On  the  trial  in  the 
circuit  court  a  verdict  was  rendered  In  favor 
of  the  plaintiff  for  $1,750,  on  which  Judgment 
was  entered.  The  defendant  moved  for  a  new- 
trial,  which  was  refused.  It  then  prayed  an 
appeal  to  this  court.  After  the  case  reached 
this  court,  the  appellant  waived  all  errors  cum- 
plained  of,  except  the  one  objection  that  the 
court  failed  to  instruct  the  Jury  peremptorily 
to  find  for  the  defendant;  but  the  appellee  in 
this  court  has  sued  out  a  cross-appeal. 

The  cross-appeal  cannot  be  considered,  as 
the  appellee  did  not  move  for  a  new  trial  in 
the  circuit  court,  and  there  can  be  no  reversal 
in  an  ordinary  action  without  a  motion  for  a 
new  trial,  and  grounds  filed  specifying  the  er- 
rors complained  of.  On  the  original  appeal 
the  question  is  made  that,  the  proof  for  the 
plaintiff  only  showing  that  he  was  found  in- 
jured after  the  collision  between  the  cool  cara 
and  his  train,  and  not  showing  what  he  was 
doing,  or  how  he  came  to  be  caught  the  per- 
emptory Instruction  to  find  for  the  defendant 
should  have  been  given.  The  proof  shows 
that  when  the  Intestate's  train  reached  Leban- 
on Junction  it  was  cut  In  two,  the  hinder  part 
being  left  north  of  the  station,  and  the  rear 
part  pulled  down  south  of  it,  for  the  purpose 
of  putting  Into  the  train  the  five  coal  cars  re- 
ferred to.  The  proof  also  shows  that  while 
they  were  standing  there  In  this  way,  at  night, 
waiting  for  the  five  coal  cars  to  be  set  in, 
these  cars  were  pulled  upon  the  main  track, 
some  distance  north  of  them,  by  another  en- 
gine, and  then  kicked  down  on  their  train, 
with  nobody  on  them,  and  with  no  en^e  at- 
tached to  them,  colliding  with  It  with  grt-at 
force,  as  It  was  a  downgrade;  and  after  this 
the  Intestate  was  found  injured  in  such  a  -way 
that  he  died.  It  Is  Insisted  for  appellee  tuat 
this  proof  made  out  for  the  plaintiff  simply 
the  case  of  a  brakeman  being  Injured  in  a 
collision,  and  that  a  prima  fade  case  was 
made  out.  The  proof  tor  the  defeudant  tend- 
ed to  show  that  the  Intestate  had  gone  in  be- 
tween the  cars  to  fix  a  hose  that  was  leak- 
ing, or  help  to  fix  It:  and  it  is  urged  that  he 
was  grossly  negligent  In  putting  himself  in 
this  place  of  danger,  when  be  knew  the  coal 
cars  were  to  be  set  in.  The  counsel  for  ap- 
pellee, however,  urges  with  force  that  there 
would  have  been  no  danger  in  this  if  the  coal 
cars  had  been  set  in  properly,  as  the  intestate 
had  a  right  to  expect,  and  not  turned  loose 
to  run  down  on  the  train;  and  that,  althoagh 
the  Intestate  was  Imprudent,  still,  as  the  men 
handling  the  coal  cars  had  reason  to  know  the 
crew  was  on  this  train,  and  would  be  endan- 
gered by  a  collision  such  as  took  place,  the 
company  is  liable,  notwithstanding  the  intes- 
tate's Imprudence,  as  the  Injury  might  have 
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been  avoided  by  proper  care  on  their  part,  lu 
&  N.  Ballroad  Ck>.  t.  Adams'  Adm'r,  106  Ky. 
859,  51  &  W.  577. 

It  is  mineceasaiy  for  us  to  pass  on  these 
questions,  as  the  record  Is  Insufficient  to  pre- 
sent them  for  determination.  The  biU  of  ex- 
ceptions shows  that  three  depositions  were 
read  on  the  trial.  None  of  these  depositions 
are  Incorporated  in  the  bill  of  exceptions,  or 
made  a  part  of  it.  There  are  a  niunber  of 
depositions  copied  In  the  transcript,  but  we 
cannot  consider  any  of  them,  and,  as  the  eri- 
deuce  heard  in  the  circuit  court  is  not  before 
this  court,  we  cannot  disturb  the  Judgment, 
i'oung  V.  L.,  C.  &  L.  Railroad  Oo.,  7  Ky.  Law 
Kep.  165;  L.  &  N.  Ralh'oad  Co.  v.  Flnley,  86 
Ky.  294,  5  S.  W.  753;  New  York  Life  Ins.  Co. 
V.  Brown's  Adm'r  (Ky.)  66  S.  W.  613. 

Judgment  affirmed. 


METEB  ▼.  GHAS.  ROSENHEIM  &  CO. 

(Court  of  Appeals  of  Kentucky.    April  30, 1903.) 

CHECKS— FORGED     INDORSEMBNTa-UABILITT 
OP  INDORSEE. 

1.  Defendaut  cashed  some  checks  belonging 
to  plaintiff  for  plaintiff's  agent,  who  had  in- 
dorsed plaintiff's  name  thereon  without  author- 
ity, and  tliereafter  defendant  collected  the 
amount  of  the  checks  from  the  banks  on  which 
they  were  drawn.  Held,  that  defendaut  was  li- 
able to  plaintiff  for  the  proceeds  of  the  checks, 
though  be  had  acted  in  good  faith  aud  without 
knowledge  of  the  agent's  forgery. 

Appeal  from  Circuit  Court,  McCracken 
County. 

"To  be  oflidally  reported." 

Action  by  Charles  Rosenheim  &  Co.  against 
H.  L.  Meyer.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Affirmed. 

J.  K.  Hendricks,  for  appellant  Kohn, 
Balrd  &  Spindle  and  Quigley  &  Qulgley,  for 
appellees. 

HOBSON,  J.  Appellees  are  wholesale  mer- 
chants in  Louisville.  They  hod  In  their  em- 
ploy a  bookkeeper  named  Altman,  who  for- 
ged their  name  on  the  back  of  checks  belong- 
In;;;  to  them,  and  then  delivered  the  checks  to 
appellant,  who  paid  him  the  money  on  them 
or  sold  him  Jewelry  therefor.  Appellant  then 
collected  the  checks  from  the  banks  on  whom 
they  were  drawn.  Appellees,  on  discovering 
the  forgery  and  the  misappropriation  of  their 
proi)erty,  brought  this  action  against  appel- 
lant to  recover  of  him  the  amount  he  had  col- 
lected on  these  checks  belonging  to  them  un- 
der the  forged  Indorsement  of  their  name  by 
xVltman.  The  checks  amounted  to  $227.92. 
On  final  hearing  the  court  gave  Judgment  In 
favor  of  the  plaintiffs. 

There  is  no  plea  of  estoppel,  and  we  see 
nothing  in  the  evidence  to  warrant  an  estop- 
I><-i  if  pleaded.  Appellees  were  not  required 
to  anticipate  a  forgery.  The  bookkeeper  Iiad 
no  authority  as  such  to  sign  the  firm's  name, 

H  1.  8m  BUU  and  Notes,  vol.  7.  Cant.  Dig.  |  m. 


and  had  nothing  to  do  with  the  checks.  He 
obtained  them,  In  fact,  surreptitiously,  and 
without  the  line  of  his  authority.  Appellant 
appears  to  have  been  equally  innocent,  and 
BO  the  precise  question  is  on  which  of  two 
equally  innocent  persons  the  loss  should  fall. 
In  Moss  on  Banking,  J  248,  It  Is  said:  "If  a 
negotiable  Instrument  having  a  forged  in- 
dorsement come  to  the  hands  of  a  bank  and 
is  collected  by  It,  the  proceeds  are  held  for 
the  rightful  owners  of  the  paper,  and  may  l>e 
recovered  by  them,  although  the  bank  gave 
value  for  the  paper,  and  has  paid  over  the 
proceeds  to  the  party  depositing  the  Instru- 
ment for  collection."  See,  to  same  effect,  3 
Randolph  on  Commercial  Faper,  §§  1409, 
1739,  1777.  The  case  of  Farmer  v.  People's 
Bank  (decided  by  the  Supreme  Court  of  Ten- 
nessee) 47  S.  W.  234,  is  much  like  this  case. 
There  Head,  who  had  possession  of  a  check 
payable  to  Farmer,  Indorsed  Farmer's  name 
upon  it  without  bis  knowledge  or  consent, 
and  delivered  it  to  the  People's  Bank,  who 
collected  the  proceeds  and  permitted  Head  to 
check  out  the  money.  After  this.  Farmer 
demanded  the  money  of  the  People's  Bank, 
and,  it  refusing  to  pay  blm,  sued  to  recover 
the  amount  collected  by  It  on  the  check. 
The  court  held  that  the  logic  of  the  rule  to 
the  effect  that  a  check  payable  to  a  certain 
person  can  only  be  properly  paid  upon  bis 
genuine  Indorsement,  or  to  him,  necessarily 
was  that  one  coming  into  possession  of  such 
paper  under  a  forged  indorsement  of  his 
name  could  not  successfully  resist  the  title 
of  the  true  owner,  or,  If  it  had  been  convert- 
ed into  money,  a  demand  for  its  proceeds.  A 
numl>er  of  detiisions  from  other  states  are 
collected  In  that  opinion.  The  rule  is  that  a 
forged  ludorsement  Is  a  nullity.  Appellant's 
position  then  in  law  Is  the  same  as  if  he 
had  taken  appellees'  checks  and  collected  the 
money  on  them  without  any  Indorsement  of 
them  at  all.  The  collection  of  the  checks  by 
him  was  a  conversion  of  them,  and  he  who 
converts  the  personal  property  of  another  Is 
always  liable  to  the  owner  therefor.  Appel- 
lant has  collected  appellees'  money.  He  had 
no  right  in  law  to  the  money,  and  he  cannot 
retain  it  against  them.  The  action  Is  not 
based  upon  the  writings,  but  upon  the  idea 
that  appellant  has  converted  the  property  of 
another,  and  that  he  cannot  retain  as  against 
the  true  owner  the  proceeds  of  the  property. 
Bramhlett  v.  Caldwell  (Ky.)  48  S.  W.  982. 
Judgment  affirmed. 


McCORMICK   HARVESTING   MACH.    CO. 
V.  DODKINS. 

(Court  of  Appeals  of  Kentucky.     April  30, 
1903.) 

SALES— FARM     MACHINERY— CONTRACTS— PRO- 
VISIONS—WAIVER— ACCEPTANCK— ACTION 

FOR  PRICE— EVIDENCE— FINDING. 
1.  Where  on  the  refusal  of  the  buyer  of  a 
corn  shredder  to  accept  the  same,  by  reason  of 
defects  in  its  operation,  aud  offering  to  return 
it,  the  seller's  agent  recjuested  the  buyer  to  put 
it  under  shelter   on   lus  farm   for   the  seller. 
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which  he  did,  such  request  constituted  a  waiver 
of  the  buyer's  obligatioD  under  the  contract  to 
return  the  machine. 

2.  Where,  on  the  delivery  ot  a  com  shredder 
to  the  buyer  after  trial,  he  refused  to  accept 
the  same,  for  defects  in  its  operation,  and  of- 
fered to  return  it,  but  the  seller's  agent  offered 
to  remedy  the  defects,  and  assured  the  buyer 
that  the  machine  would  do  better  if  the  corn 
was  dry,  or  after  it  had  beeu  run  awhile,  and 
after  further  trial  the  buyer  refused  the  ma- 
chine, and  never  executed  the  notes  or  paid  for 
the  same  as  required  by  the  contract,  and 
thereafter  housed  the  machine  for  the  seller  at 
its  agent's  request,  a  finding  that  he  was  not 
liable  for  the  price,  under  a  provision  of  the 
contract  that  if  he  used  the  machine  at  inter- 
vals through  the  harvesting  season,  or  failed 
to  notify  the  seller  or  its  ageut  of  defects,  or 
to  return  the  machine,  he  should  be  deemed  to 
have  accepted  the  same,  was  proper. 

Appeal  from  Circuit  Court,  Logan  County. 

"Not  to  be  officially  reported." 

Action  by  the  McCormlck  Harvesting  Ma- 
chine Company  against  John  B.  Dodklns. 
From  a  Judgment  in  favor  of  defendant, 
plaintiff  appeals.    Affirmed. 

B.  B.  Drake  and  S.  R.  Crewdson,  for  ap- 
pellant.   W.  P.  Sandldge,  for  appellee. 

HOBSON,  J.  Appellee  ordered  of  appelant 
a  com  shredder.  By  the  terms  of  the  order, 
he  was  either  to  pay  $100  cash  for  the  ma- 
chine when  received,  or  to  execute  two  notes, 
each  for  $100,  due  January  1, 1901  and  1902, 
respectively.  The  order  also  contained  the 
following:  "This  machine  Is  warranted  to 
be  well  made,  of  good  material,  and  durable, 
with  proper  care.  If  upon  one  day's  trial  the 
machine  should  not  work  well,  the  purchaser 
should  give  Immediate  notice  to  said  McCor- 
mlck Harvesting  Machine  Company,  or  their 
agent,  and  allow  time  to  send  a  person  to 
put  it  in  order.  If  it  cannot  be  made  to  work 
well,  the  person  shall  return  It  at  once  to 
the  agent  of  whom  he  received  it,  and  all 
cash  and  notes  received  In  settlement  will  be 
refunded.  Continuous  use  of  the  machine, 
or  use  at  Intervals  through  the  harvesting  sea- 
son, or  failure  to  notify  the  McCormlck  Har- 
vesting Machine  Company,  or  their  agent, 
or  to  return  the  machine  as  agreed,  shall  be 
deemed  an  acceptance  of  the  machine  by  the 
undersigned."  When  the  machine  was  de- 
livered he  did  not  pay  cash  or  execute  the 
notes,  and,  refusing  subsequently  to  do  ei- 
ther, he  was  sued  by  appellant  in  tliis  action 
in  equity;  praying  judgment  for  the  price  of 
the  machine,  $190,  or  that  he  be  compelled 
to  execute  the  notes  therefor.  He  defended 
the  action  on  the  ground  that  the  machine 
was  not  as  represented  or  warranted,  and 
that  he  had'  refused  to  accept  it.  The  circuit 
court,  on  final  hearing,  dismissed  the  petition. 

The  evidence  Is  very  conflicting,  but  after 
a  careful  consideration  of  It  all,  and  the  cir- 
cumstances shown  thereby,  we  have  reached 
the  conclusion  that  we  ought  not  to  disturb 
the  chancellor's  finding,  under  the  rute  adopt- 
ed by  the  court  as  to  the  effect  to  be  given  the 
chancellor's  finding  of  fact  In  cases  of  this 
character.    We  deem  it  unnecessary  to  elabo- 


rate our  reasons  for  this,  or  to  detail  tbe 
conflicting  evidence.  The  defendant  brought 
his  defense  literally  witliln  the  terms  of  tbe 
contract.  It  is  provided  in  the  contract,  as 
will  be  seen  above,  that  if,  upon  one  day's 
trial,  the  machine  should  not  work  well,  tbe 
purchaser  should  give  immediate  notice  to 
the  company  or  to  its  agent,  and  allow  time 
to  send  a  person  to  put  it  in  order.  The  de- 
fendant showed  that,  when  the  machine  was 
set  up  and  started  by  the  company's  agents, 
be  at  once  notified  them  that  it  did  not  work 
well.  They  then  took  out  some  parts  of  the 
machine,  and  agreed  to  put  on  a  basket  to 
save  the  com,  and  agreed  to  rettiru  the  nest 
morning  and  put  tbe  basket  on.  This  tbey 
failed  to  do.  It  will  also  be  seen  from  the 
contract  that  it  was  provided  that,  if  the 
machine  could  not  be  made  to  work  well,  tbe 
purchaser  should  return  it  to  the  agent  of 
whom  he  received  it  The  defendant  testified 
tlut,  after  giving  tbe  machine  a  fair  trial,  he 
offered  to  return  it  to  the  agent  of  wlioin  he 
received  it,  and  the  agent  requested  lilm  to 
put  It  under  shelter  on  his  farm  for  tbe 
company.  This  be  did.  The  agent  had  power  to 
waive  the  return  of  the  machine,  and  this  re- 
quest on  his  part  was  a  waiver;  for  the  com- 
pany, after  requesting  the  defendant  to  put 
the  machine  under  shelter  on  lils  farm  for  it. 
cannot  complain  that  he  did  not  do  sometUng 
else  with  it.  It  is  insisted,  however,  that  ap- 
pellee is  liable  for  the  machine  under  tlie  last 
clause  of  the  contract,  providing  that  con- 
tinuous use  of  tbe  machine,  or  use  at  intervals 
through  harvesting  season,  or  failure  to  no- 
tify the  company  or  its  agent,  or  to  retom 
the  macliine  as  agreed,  should  be  deemed  an 
acceptance  of  the  machine  by  the  pnrcliaser. 
There  is  great  force  in  this  argiunent  If  we 
look  only  to  the  evidence  for  the  plaintiff. 
But  the  evidence  for  the  defendant  tended  to 
show  that  the  agents  assured  him  that  the 
machine  would  do  better  If  the  com  was  dry. 
or  after  It  was  nm  a  little  while,  and  tliat 
they  promised  later  to  come  and  fix  It,  and 
make  it  do.  Under  all  the  evidence.  It  would 
seem  pretty  clear  tliat  the  machine  did  not 
do  good  work.  The  great  weight  of  the  evi- 
dence shows  that  it  so  wasted  the  com  tliat 
a  farmer  could  not  well  afford  to  use  It  for 
the  purpose  for  which  it  was  purchased.  And 
taking  into  consideration  the  assurances  giv- 
en appellee  by  the  agent,  and  all  the  circum- 
stances, we  are  satisfied  that  he  never  intend- 
ed to  accept  the  machine  tmless  it  did  the 
work  better  than  It  had  done.  The  erldence 
is  very  conflicting  as  to  the  amount  that  he 
used  it,  but,  taking  the  testimony  on  his  be- 
holf  to  be  true,  we  do  not  think  that  there 
was  any  such  use  of  the  machine  as  should 
be  deemed  an  acceptance  of  It  under  the 
contract.  The  testimony  for  the  plaintifr  and 
the  defendant  Is  very  conflicting  on  this 
point,  but,  on  the  whole  case,  we  are  unable 
to  see  that  the  testimony  for  the  plaintiff 
outweighs  the  testimony  for  the  defendant 
A  circumstance  that  has  great  weight  with 
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ua  is  tbe  fact  tbat  be  executed  no  notes  for 
the  machine,  and  paid  nothing  on  It,  and  no 
demand  was  made  on  him  by  the  company 
when  the  machine  was  set  up,  or  at  any  time 
while  he  was  using  it,  for  tbe  execution  of 
the  notes  or  the  iwyment  of  the  money.  He 
had  not  seen  tbe  machine  before  ordering  It. 
It  was  an  experimtot,  and  the  agents  of  the 
comiMiny  were  Interested  In  the  experiment 
being  a  success,  for  Its  failure  would  hare  a 
bad  local  effect  on  the  sale  of  other  ma- 
chines. 

Judgment  affirmed. 


LEWIS  T.  SCOTT. 

(Court  of  Appeals  of  Keotuclcy.    May  S,  190S.) 

ERRONEOUS    JUDGMENT— DISPOSSESSION— 
—MEASURE   OF    DAMAGES— HOME- 
STEAD—SET-OFF. 

1.  One  who  deprives  auother  of  the  rightful 
possession  of  the  latter'g  property  under  an  er- 
roneous judgment  is  libble  to  the  owner  for  all 
damages  caused  by  the  wrongful  act. 

2.  Where,  under  au  erroneous  judgment,  de- 
fendant deprived  plaintiff  of  the  use  of  the  lat- 
ter's  farm  and  water  mill  and  power,  plaintiff 
was  entitled  to  recover  the  reasonable  rental 
value  of  the  property  during  the  period  of  dis- 
possession, and  his  necessary  expenses  in  mov- 
ing from  and  back  to  his  premises,  less  taxes 
paid  by  defendant  and  the  value  of  such  rea- 
sonable and  necessary  repairs  made  by  the  lat- 
ter as  were  of  a  lasting  nature. 

3.  A  debtor  is  entitled  to  the  use  of  his  home- 
stead without  regard  to  his  debts,  and  where, 
under  an  erroneous  judgment,  defendant  de- 
prived plaintiff  of  the  use  of  the  latter's  home- 
stead, defendant  was  not  entitled  to  set  off 
judgments  held  by  him  against  plaintiff  in  an 
action  by  tbe  latter  for  such  use. 

Appeal  from  Circuit  Court,  Green  County. 

"Not  to  be  officially  reported." 

Action  by  J.  W.  Lewis  against  J.  L.  Scott 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed. 

Noggle  &  Oraham,  for  appellant  Henry 
Woodward,  for  appellee. 


O'REAR,  J.  Appellee,  under  a  writ  of  pos- 
session, obtained  upon  an  erroneous  Judg- 
ment, deprived  appellant  of  his  farm  of  08 
acres  and  bis  water  mill  and  power  for  a 
period  of  between  two  and  three  years.  Aft- 
er tbe  reversal  of  that  Judgment  (59  8.  W. 
1130)  appellee  restored  the  premises.  This 
suit  was  to  recover  tbe  damages  sustained 
by  appellant  for  tbe  wrongful  eviction  and 
detention.  Proof  was  heard,  and  much  of  it 
tended  to  support  appellant's  claims.  How- 
ever, the  trial  court,  at  the  close  of  all  tbe 
evidence,  instructed  tbe  Jury  peremptorily  to 
find  for  appellee,  which  was  error.  Upon 
wbat  theory  that  Instruction  was  based  we 
are  not  Informed,  nor  can  we  determine.  One 
who  deprives  another  of  the  rightful  posses- 
sion of  the  latter's  property  under  an  errone- 
ona  Judgment  is  liable  to  the  owner  for  all 
tbe  damages  caused  by  the  wrongful  act. 
These  damages  are,  as  applicable  to  this  case: 
(1)  Tbe  reasonable  rent  of  tbe  land  for  the 


time  appelUint  was  kept  out  by  appellee.  (2) 
The  reasonable  rental  value  of  the  grist  mill 
for  the  same  period.  (3)  The  reasonable  val- 
ue of  the  water  power  connected  with  the 
mill,  and  used  by  appellant  for  propelling  his 
carding  machinery,  of  which  power  appellant 
was  wrongfully  deprived  by  appellee  during 
tbe  same  time.  (4)  Appellant's  necessary  ex- 
penses in  moving  from  and  back  to  his  prem- 
ises. (5)  The  deterioration  of  the  property 
while  held  by  appellee,  caused  by  its  neglect, 
or  improper  use,  if  any,  by  appellee.  Tbat 
the  land  In  question  was  appellant's  home- 
stead appears  with  reasouable  certainty.  In 
that  event  he  was  entitled  to  its  use  without 
regard  to  his  debts.  Collett  v.  Jones,  7  B. 
Mon.  use.  So  much,  then,  of  the  matters 
pleaded  as  set-off  as  are  involved  in  certain 
Judgments  In  appellee's  favor  against  appel- 
lant should  be  ignored,  except  the  value  of  the 
growing  crop  taken  by  appellant  when  he 
was  restored  to  possession,  which  appellee 
had  planted  on  the  land,  and  had  practically 
matured.  Appellee  should  be  allowed  taxes 
paid,  if  any,  and  tbe  value  of  such  reasonable 
and  necessary  repairs  as  were  of,  a  lasting  na- 
ture, if  any,  put  on  the  premises  by  him. 

The  Judgment  is  reversed,  and  cause  re- 
manded for  a  new  trial  under  proceedings 
not  inconsistent  herewith. 


MBMOBANDUM  DECISIONS. 


CITY     OF    LOUISVILLE    v.    KBEMER. 

(Court   of    Appeals    of    Kentucky.      April    24, 

liMO.)     Appeal   from   Circuit   Court,   Jefferson 

I  County,    Chancery   Division.      "Not   to   be   ofiB- 

cinlly  reported."     Action  by  Henry  L.  Kremer 

,  against  the  city  of  Louisville  and  another  to  eu- 

I  force  a  lieu  for  a  street  improvement.     From 

a  judgment  for  plaintiff,  defendant  city  appeals. 

Affirmed.     H.  U  Stone,  tor  appellant     M.  S. 

Tyler,  for  appellee. 

HOBSON,  J.     The  city  of  LouisvUle  issued 
to  appellee,  Kremer,  an  apportionment  warrant 
for   $2,258.72   against   the   property   of   Nannie 
M.  Wilson  for  the  improvement  of  Daisy  lane, 
,  or  Transit   avenue.     The  property   was   after- 
wards sold  by  her  to  Cave  Hill  Cemetery,  and 
I  this  suit  was  brought  by  Kremer  against  the 
cemetery  and  the  city  of  Louisville  to  enforce 
tbe    lien    upon    the    property,    and    to    recover 
I  against  the  city  in  case  the  property  was  held 
■  not  liable.    The  proof  showed  that  the  property 
I  ta.\ed  was  of  value  not  exceeding  $100,   and 
'  received   no    benefit   from    the    improvement. 
I  The  court  held  the  property  not  liable,  on  the 
ground  that  a  case  was  made  out  in  which  it 
would  be  spoliation  to  enforce  the  lien,  and  he 
I  gave  judgment  against  the  city  for  tbe  amount 
I  of  the  warrant.    From  this  judgment  the  city 
appeals.    Cave  Hill  Cemetery  is  not  before  the 
'  court,   and  the  only  question   here  is  between 
]  the  contractor  and  the  city  as  to  the  propriety 
of  the  judgment  in  his  favor  against  it.    It  is 
j   insisted   for  the  city  that   by   the   contract  the 
I  contractor  agreed  that  in  no  event  he  should 
be   entitled    to   recover   any   part   of   the   cost 
!  of  the  work  from  the  city  of  Louisville,   and 
I  tbat  he  is  bound  by  his  contract,   and   there- 
fore cannot  rpcover.    The  contract  is  the  same 
as  in  the  case  of  City  of  Louurellle  t.  Beter 
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Bitzer  (this  day  decided)  73  S.  W.  1115,  wherein 

it  is  lield  that  the  contract  was  in  legal  effect 
the  same  as  the  provisions  of  section  2834, 
Ky.  St.  1899,  and  therefore  did  not  protect  the 
city  from  liability  in  those  cases  where  the 
city  was  without  authority  to  contract  for  the 
improvement  at  the  cost  of  the  abutting  prop- 
erty.    Judgment  aflSrmed. 


COMMONWEALTH  t.  LONGNECKER  et 
al.  (Court  of  Appeals  of  Kentucky.  April  15, 
3903.)  Appeal  from  Circuit  Court,  Ma.son 
County.  "Not  to  be  ofllcially  reported."  In- 
formation by  the  auditor's  agent  of  Mason  coun- 
ty against  Benjamin  Longnecker  and  another. 
From  a  judgment  for  defendants,  the  common- 
wealth appeals.  Reversed.  G.  A.  Cassedy,  for 
the  Commonwealth.  G.  S.  Wall,  E.  L.  Worth- 
ingtou,  W.  H.  Wadsworth,  W.  D.  Cochran, 
and   L.   W.    Robertson,   for  appellees. 

NUNN  J.  This  case  grows  out  of  an  ef- 
fort by  the  auditor's  agent  to  retrospectively 
assess  the  property  of  a  decedent,  and  to 
charge  the  devisees  with  the  liability  for  the 
payment  of  the  taxes  thereon.  The  same  prin- 
ciples govern  this  case  as  in  the  case  of 
Commonwealth  v.  .Tohn  G.  Sweigart's  Adm'r 
(this  day  decided)  73  S.  W.  758.  In  that  ease 
the  appellees  were  distributees,  and  in  this  devi- 
sees. In  this  case  there  was  no  apparent  ef- 
fort on  the  part  of  the  appellees  to  prevent  the 
disclosure  of  the  kind  and  character  of  the  prop- 
erty received  by  them.  But  these  differences 
do  not  alter  the  principles  under  which  the  ap- 
pellees are  liable,  and  for  the  reasons  given 
in  that  case  this  case  is  reversed,  and  the  cause 
remanded  for  further  proceedings  consistent 
therewith. 


SCHNEIDER  r.  SCHNEIDER  et  al. 
(Court  of  Appeals  of  Kentucky.  April  21, 
190.3.)  Appeal  from  Circuit  Court,  Jefferson 
County,  Chancery  Division.  "Not  to  be  offlcial- 
ly  reported."  Action  between  August  Schneid- 
er and  Elizabeth  Schneider  and  others.  From 
the  jndgment  August  Schneider  appeals.  Ap- 
peal stricken  from  the  docket.  Newton  G.  Rog- 
ers, for  appellant.  Kohn,  Baird  &  Spindle,  for 
appellees. 

SETTLE,  J.  It  appears  that  the  questions 
raised  by  this  appeal  were  all  passed  upon  and 
finally  adjudicated  by  this  court  on  both  orig- 
inal and  cross  appeals  during  the  September 
term,  1902  (see  opmion  of  Judge  Faynter,  de- 
livered November  18,  1902,  in  Schneider  t. 
Kohn,  Baird  &  Spindle,  70  S.  W.  287),  upon 
the  record  brought  up  by  the  appellees  Kohn, 
Baird  &  Spindle,  and  filed  in  the  office  of  the 
clerk  of  this  court,  March  24,  1902,  whereas 
this  record  was  not  filed  by  appellant,  August 
Schneider,  until  August  23,  1902.  As  the  jndg- 
ment and  opinion  on  the  first  record  are  conclu- 
sive of  the  same  matters  involved  in  this  one, 
this  appeal  is  stricken  from  the  docket,  at  the 
cost  of  the  appellant,  August  Schneider. 


SOMERSET  NAT.  BANKING  CO.'S  RE- 
CEIVER et  al.  V.  HAIL.  (Court  of  Appeals 
of  Kentucky.  March  20,  1903.)  Appeal  from 
Circuit  Court,  Pulaski  County.  "Not  to  be  of- 
ficially reported."  Action  by  G.  L.  Hail  against 
Christopher  L.  Williams,  as  receiver  of  the 
Somerset  National  Banking  Company,  and  oth- 
ers. From  a  judgment  for  plnintiff,  defendants 
appeal.  Reversed.  O.  H.  Waddle  and  F.  F. 
Oldham,  for  appellants.  J.  N.  Sharp,  V.  P. 
Smith,  and  W.  A.  Morrow,  for  appellee. 

BARKER,  J.  This  action  was  instituted  in 
the  Pulaski  circuit  court  l>y  the  appellee,  O.  L. 
Hail,  against  the  appellants.  Christopher  L. 
Williams,  receiver  of  the  Somerset  National 
Banking  Company,  and  the  Somerset  National 


Banking  Company,  to  recover  the  sam  of  |300. 

which  he  placed  on  deposit  with  the  Somerset 
National  Banking  Company,  and  which  haa  nev- 
er been  repaid  to  him,  as  he  alleges.  All  of  the 
facts  as  to  the  organization  of  the  appellant 
bank,  the  appointment  of  a  receiver,  and  the 
pleadings  involved  in  this  case  are  substantially 
the  same  as  in  the  case  of  Somerset  National 
Banking  Co.'s  Receiver  v.  Xaj>ier  Adams  (here- 
tofore decided)  72  S.  W.  11 2 j,  of  whidi  it  is  a 
counterpart;  and  reference  is  now  had  to  that 
opinion  for  the  facts  necessary  to  illustrate  this 
case.  Upon  the  tria)  in  the  circuit  court,  the 
judge  ruled  that  the  burden  of  proof  was  on 
the  defendants,  who  are  the  appellants  here, 
and  at  the  close  of  their  testimony  he  sustained 
the  motion  made  by  appellee  for  a  peremptory 
instruction  to  the  jury  to  find  for  him  in  the 
sum  of  $300,  which  they  did.  Appellants'  mo- 
tion for  a  new  trial  being  overruled,  they  have 
appealed  to  this  court.  The  correctness  of  this 
ruling  of  the  circuit  judge  depeuds  upon  the 
question  as  to  whether  or  not  the  ai^ellants 
established  the  contract  of  purchase  of  the 
stock  in  question  by  appellee  of  the  appellant 
bank.  The  opinion  in  the  case  of  SonierM>t 
National  Banking  Co.'s  Receiver  v.  Napier  Ad- 
ams settles  the  law  as  applicable  to  this  case, 
and  it  is  not  necessary  to  repeat  here  what  was 
said  there.  There  was  abundance  of  testimony 
introduced  by  appellants  to  show  that  the  ap- 
pellee purchased  the  three  shares  of  stock  in- 
volved in  this  action  from  the  bank,  and,  if  this 
testimony  was  true,  they  were  entitled  to  a  judg- 
ment dismissing  the  petition.  The  instraction 
of  the  court  to  the  jury  to  find  for  the  plaintiff 
was  erroneous.  Wherefore  the  judgment  is  re- 
versed for  proceedings  consistent  with  this  opin- 
ion. 


ITTEL  et  al.  v.  WHITE  et  aL  (Sapreme 
Court  of  Missouri,  Division  No.  1.  March  IS. 
1903.)  Appeal  from  Circuit  Court,  Pettis  Coun- 
ty; Geo.  F.  Longan,  Judge.  Ejectment  by 
Adam  Ittel  and  others  against  Mary  B.  White 
and  others.  From  an  order  ^sustaining  a  mo- 
tion to  quash  an  execution,  plaintiffs  appeal. 
Affirmed.  Sangree  &  Lamm,  for  appellants. 
Wm.  S.  Shirk,  for  respondents. 

MARSHALL,  J.  This  is  an  appeal  from  an 
order  of  the  circuit  court  sustaining  a  motion 
to  quash  an  execution.  This  is  the  ejectoi«.-ut 
suit,  referred  to  in  the  case  of  Mary  B.  White 
V.  Martha  E.  Smith  et  al.  (No.  10.63".  jnsit  dt- 
cided)  73  S.  W.  610,  by  the  trustee,  Ittel.  with 
whom  are  joined  the  cestuis  que  trustent.  for 
the  possession  of  lot  1,  by  virtue  of  the  deed  <tf 
trust  of  November  23,  189<i.  The  pIaintiS> 
obtained  jndgment  in  the  circuit  court,  and  Mr*. 
White  appealed  to  this  court.  She  did  not 
prosecute  that  appeal,  and  it  was  dismissed  for 
failure,  and  thereupon  the  plaintiffs  caused  an 
executiou  to  issue  thereon.  In  the  menntini-' 
the  suit  in  equity  of  White  v.  Smith,  aforesaiil. 
was  instituted.  Mrs.  White  moved  to  quash 
the  execution  in  this  case,  and  the  trial  court 
sustained  the  motion.  Standing  alone,  th«-re 
is  no  valid  ground  shown  by  this  record  for 
the  judgment  iu  this  case.  But  inasmuch  as  the 
deed  of  trust,  under  which  the  plaintiff  al»n<- 
would  be  .entitled  to  a  judgment  in  this  case, 
has  been  canceled,  and  the  enforcement  of  thi< 
judgment  enjoined,  and  this  execution  qua.<:hixi. 
m  the  case  of  White  v.  Smith,  supra,  it  woull 
be  an  idle  thing  to  set  aside  the  judgoT'ont  in 
this  case  sustaining  the  motion  to  qaash  this 
execution.  The  judgment  of  the  circait  court 
is  therefore  affirmed.    All  concur. 


STATE  ex  Inf.  CROW,  Atty.  Gen.,  v. 
SWAKTZ.SCHILD  &  SULZBERGER  CO. 
(Supreme  Court  of  Missouri.  March  20.  1903  i 
In  Banc.  Quo  warranto,  on  information  .' 
Edward   0.   Crow,   Attorney   General,    agaic.-: 
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Frank  HagermanD,  for  respondent. 

MARSHALI^,  J.  This  is  a  proceeding  by 
<luo  warranto,  instituted  by  the  Attorney  Gen- 
«ral,  ex  officio,  to  oust  the  defendant,  a  corpo- 
ration organized  under  the  laws  of  the  state  of 
New  York,  from  doing  business  in  this  state. 
The  respondent  maintains  a  cooler  or  place  of 
business  in  Kansas  City,  Mo.,  and  its  packing 
plant  is  in  Kansas  City,  Kan.  The  petition 
charges  that  the  respondent  had  never  complied 
with  the  laws  of  this  state  relating  to  foreign 
corporations,  and  that  it  was  a  member  of  a 
pool,  trust,  or  conspiracy  to  fix  and  maintain 
the  price  of  dressed  beef  in  this  state;  the  oth- 
er members  being  charged  to  be  the  Armour 
Packing  Company,  Swift  &  Co.,  the  Cudahy 
Packing  Company,  the  Hammond  Packing 
Company,  Nelson,  Morris  &  Co.,  and  the  Krug 
Packing  Company.  The  answer  is  similar  to 
the  answer  of  the  respondents  in  the  case  of 
State  ex  Inf.  Atty.  Gen.  v.  Armour  Packing 
Company  et  al.  (So.  11,182,  just  decided)  73 
S.  W.  M5,  except  as  to  the  question  of  failure 
to  qualify  as  a  foreign  corporation  under  the 
laws  of  this  state;  and  as  to  that  it  is  admitted 
that  it  had  never  so  qualified  prior  to  the  in- 
stitution of  this  proceeding,  because  of  a  mis- 
understanding of  the  advice  of  counsel  as  to  the 
necessity  to  do  so,  but  that  since  the  institution 
-of  this  action  it  has  so  qualified  and  been  regu- 
larly licensed  to  do  business  iu  this  state.  The 
case  was  referred  to  the  same  special  commis- 
sioner, and  he  found  that,  while  the  evidence 
was  not  very  strong,  it  was  sufficient  to  make 
out  a  prima  facie  case  against  the  respondent. 
The  evidence  was  taken  at  the  same  time  as  the 
evidence  in  the  other  case,  and  it  was  agreed 
that  it  should  all  apply  to  this  case  so  far  as 
it  was  pertinent.  The  respondent  pursued  the 
same  course  in  this  case  that  it  did  in  the 
other  case,  and  makes  practically  the  same 
contentions,  and  what  is  said  in  that  case  ap- 
plies equally  to  this  case.  The  direct  testi- 
mony in  this  case  as  to  the  admissions  and 
statements  of  the  respondent's  cooler  manager, 
and  as  to  the  rebates  and  uniformity  of  price, 
rests  upon  the  testimony  of  Joseph  A.  Stanley, 
a  butcher  in  Kansas  City;  but  that  testimony 
is  not  even  attempted  to  be  controverted  by  the 
respondent.  There  is,  therefore,  no  substan- 
tial difference  between  this  case  and  the  other 
case,  so  far  as  the  pool,  trust,  or  conspiracy  is 
concerned;  and  as  the  respondent  has,  since 
the  institution  of  this  suit,  qualified  and  been 
licensed  to  do  business  in  this  state,  the  same 
order  will  be  made  in  this  case  as  was  made  in 
that  case,  to  wit,  that  the  respondent  pay  to 
the  clerk  of  this  court,  within  30  days  from 
this  date,  the  sum  of  $5,000  as  a  fine,  and  also 
all  the  costs  in  this  case,  and,  failing  so  to  do, 
the  respondent  be  ousted  from  all  right,  privi- 
lege, and  franchise  of  every  nature  and  kind 
under  the  laws  of  this  state,  and  be  forever 
prohibited  from  doing  business  In  this  state. 
All  concur. 


A.  A.  COOPER  WAGON  &  BUGGY  CO.  r. 

WOOLRIDGE.  (Court  of  Appeals  at  Kansas 
City,  Mo.  April  6.  1908.)  Appeal  from  Cirniit 
Court,  Nodaway  County;  Gallatin  Craig,  Judge. 
Action  by  the  A.  A.  Cooper  Wagon  &  Buggy 
Company  against  Fred  Woolridge.  From  a 
judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. E.  A.  Vinsonhaler,  for  appellant. 
James  B.  Newman,  for  respondent. 

BROADDUS,  J.  This  is  an  action  of  replev- 
in for  certain  articles,  included  in  the  order  of 
Bailey  &  George  made  on  the  plaintiff  on  July 
115,  lUOi,  referred  to  in  a  case  decided  at  this 
term  of  court  between  the  same  parties  as  here. 
73  S.  W.  724.  The  articles  in  question  re- 
anained  unsold,  and  passed  into  the  hands  of  the 


were  furnished  by  plaintiff  to  said  firm  from 
time  to  time.  The  plaintiff  seeks  to  recover  un- 
der said  original  order,  which  we  have  decided 
it  cannot  do.  The  plaintiff  having  parted  with 
both  the  title  and  possession  of  the  property  in 
controversy,  it  cannot  maintain  replevin.  Cause 
affirmed.    All  concur. 


OliARK  et  ux.  v.  VERITY.  (Court  of  Ap- 
peals at  Kansas  City,  Mo.  April  6,  1903.) 
Appeal  from  Circuit  Court,  Mercer  County; 
I'aris  C.  Stepp,  Judge.  Action  by  Joseph  W. 
Clai'k  and  wife  against  W.  H.  Verity,  assignee. 
Decree  for  plaintiffs,  and  defendant  appeals. 
Reversed.  Morton  Jourdon  and  Conklia  &  Rea, 
for  appellant.  Piatt  Hubbell,  (3eo.  Hubbell,  and 
Martin  Read,  for  respondents. 

ELLISON,  J.  This  case  was  submitted  at 
same  time  as  that  of  Stanley  against  this  de- 
fendant (decided  at  this  term)  73  S.  W.  727, 
and  is  quite  like  it  in  all  resj^ects.  The  decree 
in  the  trial  court  was  for  plamtiff.  This  plain- 
tiff became  a  member  and  stockholder  of  the 
Missouri  Guarantee  Savings  &  Building  Asso- 
ciation, and  borrowed  of  it  $250,  in  December, 
1803.  The  question  here,  as  iu  the  Stanley 
Case,  is  whether  plaintiff  became  a  stockholder 
in  the  association.  His  charge  of  fraud  on  the 
part  of  the  association  iu  inducing  him  to  exe- 
cute his  papers  pertaining  to  his  membership 
and  become  a  stockholder  is  not  only  not  sup- 
ported by  the  evidence,  but  is  wholly  contradict- 
ed by  his  own  testimony.  There  was  no  artifice 
or  device  practiced  or  attempted  at  the  begin- 
ning, and  throughout  several  years  he  knowing- 
ly paid  his  installments  on  stock.  Plaintiff  to- 
tally failed  to  make  a  case.  As  to  his  conten- 
tion that  his  becoming  a  member  and  stockhold- 
er of  the  association  was  for  the  purpose  of 
evading  the  usury  laws,  we  need  do  no  more 
than  refer  to  what  was  said  on  that  head  in  the 
Stanley  Case.  That  case  settles  the  law  arising 
in  this  case  adversely  to  plaintiff,  and  the  decree 
will  be  reversed,  and  cause  remanded.  All  con- 
cur. 


CURTIS  ▼.  CHICAGO,  B.  I.  &  P.  Rl.  CO. 
(Court  of  Appeals  at  Kansas  City,  Mo.  April 
27,  1903.)  Appeal  from  Circuit  Court,  Daviess 
County;  J.  W.  Alexander,  Judge.  Action  by 
William  A.  Curtis  against  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company.  Judgment 
for  plaintiff,  and  defendont  appeals.  Affirmed. 
W.  l'\  Evans,  H.  C.  McDougal,  and  Frank 
P.  Sebree,  for  appellant.  Hamilton  &  Dudley, 
for  respondent. 

BROADDUS,  J.  This  is  a  suit  against  de- 
fendant, instituted  by  plaintiff  to  recover  for 
loss  of  services  of  his  minor  son,  caused  by  in- 
juries sustained  by  reason  of  his  having  been 
forcibly  ejected  from  defendant's  train,  while 
the  same  was  in  motion,  at  Cameron,  Mo.  The 
plaintiff  recovered  judgment,  from  which  de- 
fendant appealed.  The  former  is  the  father  of 
the  plaintiff  in  the  case  of  Benjamin  CXirtis 
against  this  same  defendant,  78  S.  W.  11(^,  de- 
cided at  this  term  of  court.  The  facts  being  the 
name  upon  which  the  defendant  is  sought  to  be 
held  liable  as  in  said  former  case,  and  the  ques- 
tion of  law  being  identical,  for  the  reason  there 
given  this  cause  is  aflSrmed.    All  concur. 


WOODSMALL  v.  MERCANTILE  TOWN 
MTJT.  INS.  CO.  (Court  of  Appeals  at  Kansas 
City,  Mo.  AprU  27,  1903.)  Appeal  from  Cir- 
cuit Court,  Adair  County;  Nat  M.  Shelton, 
Judge.  Action  by  Francis  M.  Woodsmall 
against  the  Mercantile  Town  Mutual  Insurance 
Company.  Judgment  for  plaintiff,  and  defend- 
ant appeals.     Affirmed.     f>ke  Bros.,  Snider  & 
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RiduurdBon.  tor  apiwllaiit  Campbell  &  EUlaoii, 
for  respondent,  cited  Breckinridge  v.  Insurance 
Co.,  87  Mo.  6^;  Thomas  t.  Insurance  Co.,  20 
Mo.  App.  ISO;  Flournoy  v.  Insurance  Co.,  80 
Mo.  Ann.  GS5;  Hamilton  t.  Insnranee  Co.,  94 
Mo.  36S,  7  S.  W.  261;  Stiepel  t.  Association, 
85  Mo.  App.  233;  Pink  t.  Insurance  Co.,  60 
Mo.  App.  U7S;  Fulkerson  r.  Lynn,  64  Mo.  App. 
«53;  Shields  v.  McClure,  75  Mo.  App.  031;  Gal- 
breath  T.  Newton,  30  Mo.  App.  381. 

ELLISON,  J.  This  is  an  action  on  a  policy 
of  fire  insurance.  The  judgment  in  the  trial 
court  was  for  the  plaintiff.  It  appears  that 
the  subject  of  insurance  was  personal  property, 
and  that  plaintiff  described  himself  in  his  nppli- 
cation  as  the  absolute  owner;  that  the  policy 
contained  a  provision  statinz  that,  if  he  was 
not  the  absolute  and  unconditional  owner,  the 
policy  should  be  void;  and  that  there  was  a 
chattel  mortgage  on  the  property,  which  the 
agent  of  the  company  who  effected  the  insurance 
and  issued  the  policy  knew  of  at  the  time.  In 
point  of  fact,  the  plaintiff  signed  the  applica- 
tion in  blank,  and  the  agent  himself  filled  it  out, 
stating  plaintiff  to  be  the  absolute  owner,  wheu 
he  knew  to  the  contrary:  that  is,  he  knew  of  the 
mortgage.  Besides  authorities  cited  in  plain- 
tiff's brief,  the  recent  case  of  Ross-Langford  v. 
Ins.  Co.  (not  yet  ofBdally  reported)  71  8.  W. 
720,  practically  disposes  of  this  case  in  plaintiff's 
favor.     The  judgment  is  affirmed.     Au  concur. 


BROWN  et  al.  v.  CTJRREJNT  RIVER  LAND 
&  CATTLE  CO.*  (Court  of  Appeals  at  St. 
Louis,  Mo.  March  3, 1903.)  Appeal  from  Circuit 
Court,  Shannon  Coimty;  W.  N.  Evans,  Judge. 
Action  by  John  C.  Brown  and  others  against 
the  Current  River  Land  &  Cattle  Company. 
From  the  judgment  plaintiffs  appeal.  Modified. 
John  C.  Brown,  for  appellants.  Orchard  & 
Shuck,  for  respondent. 

RETBURN,  J.  This  case  was  argoed  and 
submitted  with  the  case  of  T.  .T.  Rowe  and  oth- 
ers against  the  same  defendant,  73  8.  W.  362, 
and  presents  the  same  question.  For  the  rea- 
sons given  in  the  latter  case,  the  judgment  of 
the  court  below  will  be  modified.  In  so  far  as 
it  subjects  the  realty  described  to  a  lien  in  favor 
of  defendant  for  its  disbursements  for  taxes,  in 
the  purchase  of  such  realty  and  thereafter,  it 
will  be  reversed.  In  other  respects,  it  will  be  af- 
firmed, respondent  to  pay  costs  of  this  court. 
It  is  80  ordered. 

BLAND,  P.  J.,  and  (5O0DB,  J.,  concur. 


STATE  T.  RIDDLE.  (Court  of  Appeals  at 
St.  Louis,  Mo.  March  31,  1903.)  Appeal  from 
Criminal  Court,  Greene  County _;  J.  T.  Neville, 
Judge.  J.  R.  Riddle  was  convicted  of  assault, 
and  appeals.  Affirmed.  L.  H.  Musgrave,  for 
appellant.    Roscoe  Patterson,  for  the  State. 

REYBURN,  J.  Defendant  was  convicted  be- 
fore a  justice  of  the  peace  of  Greene  county, 
upon  an  information  by  the  assistant  prosecuting 
attorney  charging  him  with  as.'^ault  upon  George 
ifooro  on  the  I'ith  day  o£  September,  1901;  and 
on  appeal  to  the  Greene  county  criminal  court, 
U|ion  a  trial  anew,  he  was  a^ain  found  guilty, 
and  sentenced  to  pay  a  fine  of  $50.  A  motion 
for  new  trial  being  unsuccessful,  an  appeal  has 
been  prosecuted  to  this  court.  No  statement  of 
facts,  assignment  of  errors,  or  argument  of 
counsel;  oral  or  printed,  has  been  filed  or  pre- 
sented tn  this  conrt,  and  the  case  is  before  us  on 
the  naked  record.  A  careful  review  of  the  testi- 
mony and  of  the  proceedings  below  reveals  no  er- 
ror warranting  this  court  iu  reversing  the  find- 
ing of  the  jury,  and  the  judgment  and  sentence 
of  the  criminal  court  thereon,  which  are  fully 
supported  by  substautial  testimony  in  the  record 
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of  trial  in  the  criminal  court     nie  judcmoit 
will  accordingly  be  affirmed. 
BLAND,  P.  J.,  and  GOODB,  J.,  concur. 


STATE  ex  rel.  YOUNG  et  al.  v.  BENNETT 

et  al.  (Court  of  Appeals  at  St  Louis,  Mo. 
March  31,  1003.)  Appeal  from  Circuit  Court, 
Dent  County ;  L.  B.  Woodside,  Judge.  Cer- 
tiorari by  the  state,  on  the  relation  of  W.  A, 
Young  and  others,  against  U.  A.  Bennett  ai|4 
others.  From  a  judgment  in  favor  of  relators, 
defendants  appeal.  Affirmed.  L.  Judson,  for 
appellants.    J.  J.  Cope,  for  respondents. 

REYBURN,  J.  With  unimportant  differen- 
ces in  minor  details,  this  case  presents  the  same 
questions  as  those  passed  upon  in  State  ex 
rel.  J.  J.  Cope  et  al.  v.  H.  A.  Bennett  et  aL 
(decided  by  this  court)  73  S.  W.  737;  and,  in 
fact,  both  cases  were  argued  and  submitted  at 
the  same  time.  For  the  reasons  therein  giv- 
en, the  order  of  the  county  court  granting  to 
Peter  Brock  and  S.  D.  Hendricks  a  dramshop 
license  was  without  authority  in  law,  and 
void;  and  the  judgment  of  the  circuit  court 
annulling  the  order  of  the  county  court  in  grant- 
ing such  license,  is  hereby  affirmed. 

BLAND,  P.  J.,  and  GOODE,  J.,  concur. 


BECKHAM  V.  STATE.  (Court  of  Crimiual 
Appeals  of  Texas.  March  18,  1903.)  Appeal 
from  District  Court,  liexar  County;  John  H. 
Clark,  Judge.  Brooks  Beckham  was  convicted 
of  manslaughter,  and  appeals.  Affirmed. 
Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
manslaughter,  and  his  punishment  assessed  at 
confinement  in  the  penitentiary  for  a  term  of 
three  years.  We  find  neither  bill  of  exceptions, 
statement  of  facts,  nor  motion  for  new  trial  in 
the  record.  The  indictment  charge  of  the 
court,  judgment  and  sentence  are  in  accordance 
with  law.  No  error  appearing  in  the  record, 
the  judgment  is  affirmeid. 

HENDER.SON,  J.,  absent 


JOYCE  V.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  March  18,  1903.)  Appeal 
from  District  Court,  Tarrant  County;  M.  E!. 
Smith,  Judge.  John  J.  Joyce,  alias  D.  L. 
Kemp,  alias  Chas.  Lovett  was  convicted  of 
forgery,  and  he  appeals.  Affirmed.  Howard 
Martin,  Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  .T.  Appellant  was  convicted  of 
forgery,  and  his  punishment  assessed  at  con- 
finement in  the  penitentiary  for  a  term  of  sev- 
en years.  There  are  neither  bill  of  exceptions 
nor  statement  of  facts  in  the  record.  "Tue  in- 
dictment and  charge  of  the  court  are  correct. 
No  error  appearing,  the  judgment  is  affirmed. 


MARKHAM  v.  STATE.  (Conrt  of  Crim- 
inal Appeals  of  Texas.  March  25,  1903J  Ap- 
peal from  District  Court,  Montague  County; 
D.  E.  Barrett,  Judge.  B.  F.  Markham  was 
convicted  of  swindling,  and  appeals.  Affirmed. 
Howard  Martin,  Asst  Atty.  Gen.,  for  the 
State. 

HENDERSON,  J.  Appellant  Was  convict- 
ed of  swindling,  and  his  punishment  assessed 
at  confinement  in  the  penitentiary  for  a  term  of 
two  years;  hence  this  appeal.  The  only  ques- 
tion presented  for  our  consideration  is,  was  the 
evidence  sufficient  to  support  the  conviction? 
We  have  examined  the  record  carefnUy,  and  in 
our  opinion  the  evidence  is  ample.  The  Judg- 
ment is  affirmed. 


BLYTHE  v.    CRUMP   BROS.     (Conrt   of 
Civil  Appeals  of  Texas.    AprU  22,  1803.)    Ap- 
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p«al  trom  Bowie  Coonty  Court;  A.  S.  Watling- 
ton,  Judee.  Action  betweeii  A.  S.  Blythe 
against  Crump  Bros.  From  a  judgment  for 
the  latter,  the  former  appeals.  Affirmed.  Hart 
&  Mahaaey,  for  appellant.  H.  W.  Vaughan, 
for  appellee. 

NEII^L,  J.  The  nature  of  this  suit,  the  is- 
sues of  fact  involved,  and  the  law  pertaining 
to  them  are  stated  and  enunciated  in  the  opin- 
ion rendered  upon  a  prior  appeal.  Blythe  y. 
Crump,  66  S.  W.  885.  Under  the  opinion  re- 
ferred to,  the  determination  of  the  case  was 
made  to  torn  upon  the  question:  Which  of  the 
mortgage  liens  given  on  the  property  by  Van- 
diver  was  superior — ^the  one  to  Surpentiue,  or 
the  one  to  appellees?  This  issue  was  submit- 
ted to  the  jury  by  a  charge  upon  the  law  to 
guide  them  in  its  determination  which  is  not 
complained  of;  and,  as  the  jury  decided  it  in 
favor  of  the  appellees,  we  will,  upon  authority 
of  the  opinion  referred  to,  affirm  the  judgment, 


G.  W.  PREWITT  &  CO.  et  al.  v.  NEW- 
TON, WELLER  &  WAGNER  C0.»  (Court 
of  Civil  Appeals  of  Texas.  March  18,  1903.) 
Appeal  from  Bastrop  County  Court;  J.  B. 
Price,  Judge.  Action  by  the  Newton,  Weller 
&  Wagner  Company  against  G.  W.  Prewitt  & 
Co.  and  others.  Judgment  for  plaintiffs,  and 
defendants  appeal.  Affirmed.  Robertson  & 
Goldstein,  for  appellants.  Webb  &  Goeth,  for 
appellees. 

KEY.  J.  After  careful  consideration,  our 
conclusion  is  that  no  reversible  error  is  shown 
in  this  case.  There  was  testimony  which  au- 
thorized the  court  to  find  that  the  contract  sued 
on  was  executed  by  appellants,  was  breached 
by  them,  and  that  appellees  sustained  injury 
to  the  extent  awarded  them  by  the  judgment. 
Judgment  affirmed. 


H.  M.  LAXJGHHETMER  &  SONS  (COOP. 
Intervener)  t.  SAUNDERS.f  (Court  of  Civil 
Appeals  of  Texas.  March  11,  1903.)  Appeal 
from  District  Court,  Coryell  County;  W.  J. 
Oxford,  Judge.  Injunction  by  J.  R.  Saunders 
ngainst  H.  M.  Lan^hheimer  &  Sons  to  restrain 
au  execution  sale,  m  which  G.  T.  Coop  inter- 
vened. Judgment  for  plaintiff,  and  defendants 
appeal.  AfHrmed.  F.  T.  Bryan,  for  appel- 
lants. H.  N.  Atkinson  and  McDowell  &  Sad- 
ler, for  appellee.    J.  H.  Arnold,  for  intervener. 

FISHER,  C.  J.  This  is  the  fourth  appeal  in 
this  case.  The  history  of  the  case  and  the 
questions  involved  will  be  found  reported  in  47 
8.  W.  543,  57  S.  W.  70,  and  65  S.  W.  500. 
The  (juestion  involved  is  whether  or  not  the 
land  m  controversy  was  a  part  of  the  appel- 
lee's homestead  on  the  2d  and  9th  days  of 
April,  18!)7,  and  whether  the  nine  acres  upon 
which  he  resided  was  an  urban  or  rural  home- 
stead upon  those  dates.  The  court  submitted 
these  questions  to  the  jury,  and  by  their  ver- 
dict they  determined  the  fact  that  Saunders' 
residence  and  lands  connected  with  it  was  a 
rural  homestead  at  that  time.  The  facts,  in 
connection  with  the  principles  of  law  decided 
in  the  cases  of  Bauk  v.  Hnlen  (Tex.  Civ.  App.) 
52  8.  W.  278,  Wilder  v.  McConnell  (Tex.  Sup.) 
45  S.  W.  145,  Mortgage  Co.  v.  Abbott  (Tex. 
Civ.  App.)  37  S.  W.  252,  and  Posey  v.  Bass, 
77  Tex.  612,  14  8.  W.  156,  authorize  the  con- 
clusion reached  by  the  verdict  of  the  jury. 
While  it  is  a  close  case  on  the  facts,  we  cannot 
say  that  the  verdict  of  the  jury  is  without  evi- 
dence to  support  it.  The  charge  of  the  court, 
when  considered  as  a  whole,  is  not  objection- 
able. It  presented  the  material  issues  arising 
upon   the  homestead   question.    There  was  no 
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error  in  refusing  the  charges  requested  by  ap- 
pellants and  intervener.  The  conclusion  that 
we  have  reached  in  affirming  the  judgment 
upon  the  homestead  issue  relieves  us  of  the  ne- 
cessity of  passing  upon  the  questions  of  pri- 
ority of  right  between  the  appellants  and  the 
intervener.  We  find  no  error  in  the  record,  and 
the  judgment  is  affirmed. 


INTERNATIONAL  &  G.  N.  R.  CO.  t. 
HOOKER.*  (Court  of  Civil  Appeals  of  Texas. 
Feb.  11,  1903.)  Appeal  from  Milam  County 
Court;  R.  B.  Pool,  Judge.  Action  by  Charles 
Hooker  against  the  International  &  Great 
Northern  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed.  S. 
R.  Fisher,  J.  H.  Tallichet,  and  N.  A.  Sted- 
man,  for  appellant  Nelson  &  Little,  for  ap- 
pellee. 

8TREKTMAN,  J.  Appellee  recovered  a  judg- 
ment for  injuries  sustained  by  him  in  having 
his  foot  mashed  by  a  hand  car.  Appellee,  a 
section  hand,  was  riding  on  the  car,  and  by  di- 
rection of  the  foreman  applied  the  brake,  and 
the  car  stopping  quicker  than  he  had  expected, 
and  jarring  and  shaking,  threw  him  off  and  ran 
over  his  foot.  The  negligence  alleged  consist- 
ed in  furnishiug  a  car  which  was  old  and  out 
uf  repair,  and  loose  and  in  a  "shackled"  con- 
dition. There  were  other  grounds  of  negligence 
alleged,  but  they  were  not  submitted  to  the 
jury.  Appellant  complains  in  several  assign- 
ments that  the  evidence  does  not  sustain  the 
allegations,  but 'shows  that  the  accident  did  not 
result  from  the  negligence  alleged  in  the  peti- 
tion. There  is  sufficient  evidence,  however,  to 
sustain  the  finding  of  the  jury  upon  this  issue, 
and  also  upon  the  issues  of  contributory  negli- 
gence and  assumed  risk.  Error  is  assigned  upon 
the  refusal  to  give  certain  iustructions  upon  the 
question  of  assumed  risk.  The  charge  of  the 
court,  in  our  opinion,  presented  this  question 
correctly,  and  as  fully  as  required  by  the  evi- 
dence. Finding  no  error  in  any  of  the  assign- 
ments, the  judgment  is  affirmed. 


ROACH  &  CO.  V.  FENN.  (Court  of  Civil 
Appeals  of  Texas.  April  9,  1903.)  Error  from 
District  Court,  Harris  County;  Wm.  H.  Wil- 
son Judge.  Actiou  by  Roach  &  Co.  against 
J.  J.  and  J.  R.  Fenn.  From  a  judgment  in 
favor  of  defendant  J.  R.  Fenn,  plaintiffs  bring 
error.  Affirmed.  W.  G.  Love,  for  plaintiffs  in 
error.  Hutcheson,  Campbell  &  Hutcheson,  for 
defendant  in  error. 

GARRETT,  0.  J.  This  was  an  action  of 
debt,  brought  by  Roach  &  Co.  against  J.  R. 
Fenn  and  J.  J.  Fenn  to  recover  upon  an  al- 
leged balance  on  accouut  of  the  sum  of  $1,- 
221.02.  There  was  a  trial  below  to  the  court 
without  a  jury,  which  resulted  in  a  judgment 
in  favor  of  the  plaintiffs  against  J.  J.  Fenn  for 
the  amount  sued  for,  and  in  favor  of  the  de- 
fendant J.  R.  Fenn.  The  plaintiffs  have  ap- 
pealed. They  present  no  error,  except  that  the 
judgment  is  contrary  to  the  evidence.  We  have 
carefully  examined  the  testimony  introduced 
by  the  parties,  and  conclude  that  there  was 
sufficient  evidence  to  sustain  the  conclusion  of 
the  trial  ^udge  that  the  defendant  J.  R.  Fenn 
was  not  liable  for  the  account  sued  on,  and  the 
judgment  is  affirmed. 


TOWN  OF  GRANGER  y.  8TANDLEE.* 
(Court  of  Civil  Appeals  of  Texas.  Feb.  11, 
1903.)  Appeal  from  Williamson  County  Court; 
Chas.  A.  Wilcox,  Judge.  Action  between  W. 
N.  B.  Standlee  and  the  town  of  Granger.  Judg- 
ment fur  Stnadlee,  and  the  town   of  Granger 
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appeals.     Affirmed.     Pose;    &    Sheflield    and 
Ctiussher  &  Wilcox,  for  appellant. 

KISHKB,  C.  J.    We  find  no  error  in  tbe  rec- 
ord, and  the  judgment  is  affirmed. 


WILLIAMS  T.  ISAACS  &  LOOKETT. 
{Court  of  Civil  Appeals  of  Texas.  March  18, 
1903.)  Error  from  Milam  County  Court:  R.  B. 
Pool,  Judge.    Action  between  B.  E.  Williams 


and  Isaacs  &  Lockett  Judgment  for  Isaacs  & 
I^ockett,  and  Williams  brings  error.  Affirmed. 
Morrison  &  Wallace,  for  plaintiff  io  error. 
N.  H.  Tracy  and  Uenders(Hi,  Streetman  & 
Freeman,  for  defendants  in   error. 

FISHER,  C.  J.    We  find  no  error  in  the  rec- 
ord, iiiid  the  judgment  is  affirmed. 

STREKXMAN,  J.,  being  of  counsel,  did  not 
sit. 
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ABANDONMENT. 

Of  appeal,  see  "Appeal  and  Ehror,"  I  9. 
Of  homestead,  aee  "Homestead,"  I  2. 

ABATEMENT. 

Pleas  in  abatement,  see  "Pleading,"  |  2. 

ABATEMENT   AND   REVIVAL 

Judgment  as  bar  to  another' action,  see  "Judg- 
ment," i  6. 
Pleas  in  abatement,  see  "Pleading,"  |  2. 

f   1.    Anotlwr  Aetioii  pendias. 

An  action  for  rent  and  recovery  of  premises 
will  not  abate  by  a  subsequent  action  of  forci- 
ble detainer. — Walter  Commission  Co  v.  Qille- 
land  (Mo.  App.)  295. 

A  plea  in  abatement,  setting  up  a  preTious 
action  as  a  bar,  held  properly  sustained. — Cor- 
nick  ▼.  Arthur  (Tex.  Civ.  App.)  410. 

Pendency  of  appeal  from  judgment  in  faror 
of  garnishee  is  not  ground  for  abatement  of 
action  brought  in  same  court  against  samishee 
by  the  debtor.— Rieden  t.  Kothman  (Tex.  Civ. 
App.)  425. 

ABSENCE. 

Presumption  as  to  death  from  absence,  see 
"Death,"   |   1. 

ABSTRACTS  OF  TITLE. 

An  abstracter  of  titles  Tteld  not  guilty  of  neg- 
ligence in  failing  to  make  inquiries  dehors  the 
record  of  an  action  affecting  the  title  for  possi- 
ble defects  in  the  proceedings. — Kenthan  T.  St. 
Louis  Trust  Go.  (Mo.  App.)  334. 

A  motion  to  vacate  a  tax  judgment  and  a 
deposition  in  support  thereof  held  not  a  part  of 
the  record  proper,  which  an  abstracter  of  titles 
was  required  to  examine  in  making  a  proper 
abstract.— Keuthan  v.  8t  Louis  Trust  Co.  (Mo. 
App.)  334. 

In  an  action  against  an  abstracts  of  titles 
for  negligence  in  failing  to  discover  a  defect, 
an  instruction  that  he  was  guilty  of  negligence 
as  a  matter  of  law  held  error.— Keuthan  v.  St. 
Louis  Trust  Co.  (Mo.  App.)  334. 

In  an  action  against  an  abstracter  of  title  for 
negligence  iu  falling  to  disclose  a  defect,  plain- 
tiff held  entitled  to  recover  the  difference  be- 
tween what  he  paid  for  the  property  and  the 
g resent  worth  of  what  he  actually  received.— 
leuthan  v.  St.  Louis  Trust  Co.  (Mo.  App.)  334. 

Where  a  purchaser  of  land  had  not  been 
ejected,  but  had  received  the  rents  and  profits, 
he  was  not  entitled  to  interest,  in  addition  to 
damages,  in  an  action  against  an  abstracter 
for  failing  to  disclose  a  defect  in  the  title.— 
Kenthan  v.  St  Louis  Trust  Co.  (Mo.  App.)  334. 

ABUTTING  OWNERS. 

Assessments  for  excuses  of  pnblic  Improve- 
ments, see  "Municipal  Corporations,"  |  8. 

Compensation  for  taking  of  or  injury  to  lands  or 
easements  for  public  use,  see  "Eminent  Do- 
main," f  2. 


Rights  in  streeto  In  cities,  see  "Municipal  Cor- 
porations," i  11. 

ACCEPTANCE 

Of  goods  sold  in  general,  see  "Sales,"  i  2. 

ACCESSION. 

Annexation  of  personal  to  real  property,  see 
"Fixtures." 

ACCIDENT. 

Accident  insurance,  see  "Insurance,"  |  11. 
Cause  of  death,  see  "Death,"  i  2. 

ACCOMPLICES. 

Testimony,  see  "Criminal  Law,"  8  8. 

ACCORD  AND  SATISFACTION 

Bee  "Compromise  and  Settlement" :  "Payment" , 
"Release,"  i  1. 

ACCOUNT. 

Accountingby  guardian  of  infant,  see  "Guard- 
ian and  Ward?"  |  2. 

(   1.    ProeeedliiBs  and  relief. 

Bquity  held  to  have  jurisdiction  to  order 
statement  of  account  as  to  profits  due  from 
sales  of  lands.— McClintock  v.  Thweatt  (Ark.) 


ACCRETION. 

See  "Waters  and  Water  Courses,"  |  1. 

ACKNOWLEDGMENT. 

Operation  and  effect  of  admissions  as  -evidence, 
.    see  "Evidence,"  §  5. 

Operation  and  effect  of  admissions  as  ground 
of  estoppel,  see  "Elstoppel,"  |  2. 

I    1.    Ifatiure  and  meoesaltT. 

Rev.  St.  1899,  S  3113,  held  not  to  apply  to 
rights  acquired  under  a  deed  of  trust  recorded 
30  days  after  a  prior  deed,  which  was  invalid 
by  reason  of  a  forged  acknowledgment. — Finley 
V.  Babb  (Mo.  Sup.)  180. 

Under  Rev.  St.  1899,  IS  924,  925,  a  deed  of 
trust,  as  to  which  one  of  the  grantors'  names 
and  the  acknowledgment  was  forged,  constitut- 
ed a  valid  conveyance  as  to  the  forger's  in- 
terest as  to  persons  claiming  under  him  with 
actual  notice.— Finley  v.  Babb  (Mo.  Sup.)  180. 

ACTION. 

Abatement,  see  "Abatement  and  Revival." 

Bar  by  former  adjudication,  see  "Judgment," 
S  6. 

CJommencement  within  period  of  limitation,  see 
"Limitation  of  Actions,"  |  2. 

Jurisdiction  of  courts,  see  "C!ourts." 

Laches,  see  "Equity,"  |  1. 

Limitation  by  statute,  see  "Limitation  of  Ac- 
tions." 

Malicious  actions,  see  "Malicious  Proaecation." 
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Review  of  proceedings,  see  "Appeal  and  Er- 
ror" ;  "Certiorari" :  "Justices  of  the  Peace,"  { 
2;  "New  Trial." 

AcUong  baween  parties  In  particular  nlatUmt. 
See  "Master  and  Servant,"  I  7. 

ActUmt  by  or  ogiaitwt  particular  eloMes  of 
partus. 

See  "Brolters,"  S  2;  "Carriers,"  M  7-9,  11,  12; 
"Insane  Persons,"  i  2;  "Master  and  Servant," 
i  8;  "Parent  and  Cliild";  "Partnership,"  §  2; 
"Sheriffs  and  Constables,"  {  1;  "Street  Kail- 
roads."  S  1. 

Assignees,  see  "Assignments,"  S  2. 

Connecting  carriers,  see  "Carriers,"  J  6. 

Electric  light  companies,  see  "Electricity." 

Foreign  corporations,  see  "Corporations,"  I  2. 

Trustees,  see  "Mortgages,"  §  2. 

Trustees  in  banlsrnptcy,  eee  "Banltruptcy,"  S  2. 

Tarnpilse  companies,  see  "Tumpiltes  and  Toll 
Roads,"  i  1. 

Particular  causes  or  grounds  of  <tetion. 

See  "Assault  and  Battery,"  {  1;  "Bills  and 
Notes,"  «  6;  "Death,"  |_2;  "False  Imprison- 
ment,*' J  1;  "Forcible  Entry  and  Detainer." 
S  1:  "Fraud,"  |  2:  "Insurance,"  S|  14,  19; 
Libel  and  Slander."  S  3;  "Malicious  Prosecu- 
tion," i  2;  "Negligence."  8  3;  "Taxation," 
§  3;  "Torts";  "Trespass";  "Trover  and  Con- 
version." S  1. 

Alienation  of  affections,  see  "Husband  and 
Wife,"  I  4. 

Bail  bonds,  see  "Bail,"  f  1. 

Boud  of  broker,  see  "Principal  and  Surety/'  {  8. 

Breach  of  contract,  see  "Contracts,"   J  6. 

Breach  of  promise  of  marriage,  see  "Breach  of 
Marriage  Promise." 

Breach  of  warranty,  see  "Sales."  J  5. 

Compensation  of  broker,  see  "Brokers,"  {  2. 

Discharge  from  employment,  see  "Master  and 
Servant,"  S  1. 

Enforcement  of  vendor's  lien  on  lands,  see  "Ven- 
dor and  Purchaser,"  i  3. 

Fires  caused  by  operation  of  railroad,  see  "Rail- 
roads," I  10. 

Injuries  to  animals  on  or  near  railroad  tracks, 
see  "Railroads,"  §  9. 

Injuries  to  live  stock,  see  "Carriers,"  |  7. 

Liquor  dealers'  bond,  see  "Intoxicating  Liq- 
uors." i  3. 

LoAs  of  passengers'  baggage,  see  "Carriers,"  { 
12. 

Loss  of  services  of  child,  see  "Parent  and  Child." 

Obstruction  of  alley,  see  "Municipal  Corpora- 
tions," §  11. 

Personal  injuries,  see  "Carriers."  g  9;  "Elec- 
tricity"; "Master  and  Servant,"  {  7;  "Rail- 
roads," SS  7,  8:  "Street  Railroads,"  {  1; 
"Turnpikes  and  Toll  Roads,"  {  1. 

Possession  of  mortgaged  goods,  see  "Chattel 
Mortgages,"  §  2. 

Price  of  goods,  see  "Sales."  f  4. 

Recovery  of  possession  of  leased  premises,  see 
"Landlord  and  Tenant,"  {  6. 

Rent,  see  "Xjandlord  and  Tenant,"  8  5. 

Subscriptions  to  corporate  stock,  see  "Corpora- 
tions,'' 8  1. 

Torts  of  employes,  see  "Master  and  Servant," 
8  8. 

Wrongful  attachment,  see  "Attachment,"  |  1, 

Wrongful  ejection  of  passenger,  see  "Carriers," 
8  11. 

Wrongful  execution,  see  "Execution,"  8  7. 

Parttcular  forms  of  axttatu 

See  "Ejectment";  "Trespass."  8  1:  "Trespass 
to  Try  Title";    "Trover  and  Conversion." 

Porticular/ormsq^  special  reUef. 
See  "Account";    "Divorce";   "Injunction." 
Cancellation  of  written  instrument,  see  "Can- 

cellation  of  Instruments." 
Coudemnation   proceedings,   see  "Eminent  Do- 
main," {  & 


Contest  of  local  option  election,  see  'Intoxicat- 
ing Liquors."  8  2. 

Election  contest,  see  "Elections,"  8  2. 

Ekiforcement  or  foreclosure  of  lien,  see  "Me- 
chanics' liens,"  8  4. 

Enforcement  of  local  assessmenta,  see  "Munici- 
pal Corporations,"  8  9. 

Establishment  and  enforcement  of  right  of  ex- 
emption, see  "Exemptions,"  8  2. 

Establishment  of  boundaries,  see  "Boundaries," 
8  2. 

Establishment  of  will,  see  "WiUs,"  8  3. 

Foreclosure  of  mortgage,  see  "Chattel  Mort- 
gages," 8  3;   "Mortgages."  8  6. 

Reformation  of  written  instrument,  see  "Ref- 
ormation of  Instruments." 

Setting  aside  fraudulent  conveyance,  see  "Frand- 
uleut  Conveyances,"  i  2. 

Setting  aside  will,  see  "WUls."  8  3. 

Trial  of  tax  title,  see  "Taxation,"  8  6. 

Particular  prooeedings  in  octiOTis. 

See  "Continuance":  "Costs";  "Damages";  "dep- 
ositions"; "Dismissal  and  Nonsuit";  "Evi- 
dence"; "Execution";  "Judgment";  "Judicial 
Sales";  "Jury";  "Limitation  of  Actious"; 
"Parties";  "Pleading";  "Process";  "Removal 
of  Causes":  "Stipulations";  "Trial";  "Ven- 
ue." 

Default,  see  "Judgment."  8  2. 

Verdict,  see  "Trial,"  8  11. 

Particular  remedies  in  or  incident  to  actions. 
See     "Attachment":      "Discovery":      "Garnish- 
ment";   "Injunction";    "Receivers";    "Super- 
sedeas." 

Proceedings  in  exercise  of  special  furtsdSctUms. 
Criminal  prosecutions,  see  "Criminal  Law." 
Suits  in  equity,  see  "Equity." 
Suits  in  justices'  courts,  see  "Justices  at   tbe 
Peace,"  8  1. 

I    1.    Nature  and  form. 

One  whose  lands  are  trespassed  on  by  cattle 
may  waive  the  trespass  and  sue  on  an  implied 
promise  to  pay  rent. — Gillespie  v.  Hendren  (Mo. 
App.)  361. 

8   2.    Ooauneneeineiit,    proseontioa,     amd 
tennlaation. 

Where,  in  partition,  it  was  shown  that  a 
third  party  bad  an  interest  in  the  property,  it 
was  the  duty  of  the  court  to  stay  the  proceed- 
ings and  require  him  to  be  made  a  defendant. 
—Latham  v.  Tombs  (Tex.  Civ.  App.)  1060. 

ACTION  ON  THE  CASE. 

!  See  "Trespass,"  g  1.    • 

ADJOINING  LANDOWNERS. 

See  "Boundaries";  "Fences." 

ADJUDICATION. 

In  bankmptcy,  see  "Bankruptcy,"  i  1. 
Of  courts  m  general,  see  "Courts,"  8  1- 
Operation  and  effect  of  former  adjudication,  see 
"Judgment,"  88  6,  7. 

ADMINISTRATION. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 

miniatrntors." 
Of  estate  of  ward,  see  "Guardian  and  Ward," 

II. 

ADMISSIONS. 

As  evidence,  see  "Evidence,"  8  5. 

To  prevent  continuance,  see  "Contiuaance." 

ADOPTION. 

Instruction  on  effect  of  agreement  to  adopt 
child  in  consideration  of  services  to  be  perform- 
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ed  held  erroneous.— Clark  t.  W««t  fTex.  Sup.) 
797. 

ADVANCEMENTS. 

See  "Wm«,"  i  6. 

ADVERSE  POSSESSION, 

See  "Limitation  of  Actions." 

i  I.     Nature  and  requlsitea. 

A  lessee  under  junior  patents  held  to  have 
given  claimants  under  the  senior  patent  notice 
of  bis  adverse  possession  by  inclosing  and  put- 
ting under  cultivation  part  of  the  lap. — Kirby 
▼.  Scott  (Ky.)  749. 

The  rights  of  one  who  has  acquired  a  title  to 
lands  cannot  be  barred  by  lapse  of  time,  un- 
accompanied by  adverse  possession. — Iiochrldge 
v.  Corbett  (Tex.  Civ.  App.)  96. 

One's  title  by  deed  being  devested  out  of  blm 
by  possession  of  another  before  he  went  into 
possession,  he  can  claim  only  by  limitation  of 
10  years.— Smith  t.  Bunch  (Tez.  Oiv.  App.) 
659. 

J   2.    Operatloii  aad  elleot. 

Rev.    St    1899,   {   4266,    has   no   application , 
where  the  one  claiming  by  adverse  possession 
under  a  claim  of  title  has  not  bad  continuous 
possession  of  any  part  of  the  tract  for  10  years. 
—Brown  v.  Hartford   (Mo.  Sup.)  140. 

Defendant  held  to  have  acquired  no  title  by 
possession  of  land  not  Included  in  the  bounda- 
ries of  his  deed,  under  the  three  or  five  year 
statute  of  limitations. — Giddings  v.  Winfree 
(Tex.  Civ.  App.)  1066. 

I   3.    PleadluK,   oTldenoe,   trial,   and   re- 
▼lexr. 

Evidence  held  insnfllclent  to  establish  10 
years'  continuous  adverse  possession. — ^Brown  v. 
Hartford  (Mo.  Sup.)  140. 

AFFIDAVITS. 

See  "Depositions." 

In  parOcuiar  proceediniit. 
See  "New  Trial,"  §  2. 
For  appeal  from  justice's  court,  see  "Tnstlces 

of  the  Peace,"  I  2. 
Verification  of  pleading,  see  "Pleading,"  |  4. 

Under  Rev.  St  1899,  S  8835,  a  notary's  fail- 
ure to  include  in  his  certificate  to  an  affidavit 
for  a  change  of  venue  from  a  justice  the  date 
of  the  expiration  of  his  commission  will  not 
warrant  denying  the  change.  —  Baskowits  t. 
Guthrie  (Mo.  App.)  227. 

AFTER-ACQUIRED  TITLE. 

Estoppel  to  assert,  see  "Estoppel,"  ^  L 

AGENCY. 

See  "Principal  and  Agent" 

AGREEMENT. 

See  "Ontracts." 

ALIAS  WRITS. 

See  "Execntlou,"  i  2. 

ALIENATION. 

Of  afTectlona,  see  "Husband  and  Wife,"  |  4. 
Suspension  of  power  of  alienation  of  property, 
see  "Perpetnftlea." 


ALTERATION. 

Of  geographical  or  political  divisions,  see  "Mu- 
nicipal Corporations,"  {  1. 

ALTERATION  OF  INSTRUMENTS. 

See  "Reformation  of  Instruments." 

AMENDMENT. 

Of  process,  see  "Process,"  I  2. 

Of  railroad  charters,  see  "Railroads,"  {  1. 

Of  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  {  6. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  8  13. 

ANIMALS. 

Carriage  of  live  stock,  see  "Carriers,"  S  7. 

Pence  laws,  see  "Fencea" 

Injuries  from  operation  of  railroads,  see  "Rail- 
roads," S  9. 

Municipal  regulations,  see  "Municipal  Corpora- 
tions,^' I  10. 

Stabling  and  hiring  of  horses,  see  "Livery 
Stable  Keepers." 

The  common  law  as  to  adjoining  proprietors 
is  in  force  in  Missouri,  and  each  party  must 
fence  his  own  stock.  —  Gillespie  v  Hendren 
(Mo.  App.)  361. 

ANNEXATION. 

Of  territory  to  municipal  corporation,  see  "Mu- 
nicipal Corporations,     i  1. 

ANNULMENT. 

Of  will,  see  "WlUs,"  i  3. 

ANSWER. 

lu  pleading,  see  "Pleading,"  |  2. 

ANTENUPTIAL  CONTRACTS. 

See  "Husband  and  Wife,"  {  2. 

APPEAL  AND  ERROR. 

See  "Certiorari";    "New  Trial." 

Appellate  jurisdiction  of  particular  courts,  see 

"Courts,'*  §  2. 
Costs,   see  "Costa,"  $  2. 
Review  in  action  for  divorce,  see  "Divorce,"  I  2. 
Review  of  criminal  prosecutions,  see  "Oiminal 

Law,"  U  17-19. 
Review  of  election  contest,  see  "Elections,"  |  2. 
Review  of  probate  proceedings,  see  "Wills,"  J  8. 
Review  of  proceedings  of  justices  of  the  peace, 

see  "Justices  of  the  Peace,"  {  2. 

I   1.    Mature  and  form  of  remedy. 

After  a  judgment  has  been  affirmed  ou  appeal, 
it  cannot  be  reviewed  by  writ  of  error,  even 
though  the  affirmance  was  for  failure  to  prose- 
cute the  appeal. — Schnabel  v.  Thomas  (Mo.  App.) 
917. 

i  2.    Deelslon*  roTiewaUe. 

The  failure  of  a  judgment  to  state  the  form- 
ula "that  defendants  go  hence  without  delay" 
did  not  affect  its  finality.— Staacke  Bros.  t. 
Walker  &  Chilcoat  (Tex.  Civ.  App.)  408. 

Under  Rev.  St  1895,  art.  1347,  a  judgment 
for  defendants  in  an  action  against  a  part- 
nership, in  which  service  was  had  on  but  one 
partner,  is  final,  from  which  an  appeal  will 
fie.— Staacke  Bros.  T.  Walker  &  Chilcoat  (Tex. 
Civ.  App.)  408. 
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Au  order  imstaiuIiiK  a  demurrer  h«ld  not  a 
final  one,  and  not  appealable.— Boren  t.  Jack 
(Tex.  Civ.  App.)  lOtil. 

i   3.    Preaentetloii    aad    secMrratloii    in 
lower  eonrt  of  croniids  of  roTlew. 

Where  an  appellee  did  not  move  for  a  new 
trial  his  cross-appeal  cannot  be  considered. — 
LouisTille  &  N.  K.  Co.  v.  Whitehead's  Adm'r 
<Ky.)  1128. 

An  objection  to  an  instruction,  not  bavinK 
been  raised  on  the  motion  for  a  new  trial,  hela 
not  open  to  consideration  on  appeal. — Minter  v. 
Bradstreet  Co.  (Mo.  Sup.)  668. 

Under  Rev.  St.  1809.  |  672.  defendants  can- 
not, after  judgment,  first  object  that  a  joint 
judgment  against  them  cannot  stand. — ^LoTe  v. 
Lore  (Mo.  App.)  255. 

Where  the  motion  for  a  new  trial  did  not 
call  the  attention  of  the  court  to  its  action  in 
refusing  an  instruction,  the  error,  if  any,  was 
waived. — Waters-Pierce  Oil  Co.  v.  Jackson 
Junior  Zinc  Co.  (Mo.  App.)  272. 

A  party  having  elected  to  try  au  action  as 
arising  out  of  contract,  he  cannot  insist  on  ap- 
peal  that  the  action  sounds  in  tort. — Herf  & 
Frerichs  Chemical  Co.  v.  Lackawanna  Line 
(Mo.  App.)  346. 

Judgment  against  persons  as  sureties  cannot 
be  sustained  on  appeal,  the  answer  not  admitting 
they  were  sureties,  and  there  being  no  evidence 
of  it.  though  the  question  was  not  raised  below. — 
Parham  t.  SbocUer  (Tex.  Civ.  App.)  839. 

In  suit  to  enjoin  opening  highway,  failure  to 
allege  variance  between  route  bs  adoirted  and  as 
ordered  held  to  preclude  urging  objection  on  ap- 
peal.—McCown  V.  Hill  (Tex.  Civ.  App.)  850. 

An  objection  to  evidence  not  taken  on  trial 
will  not  be  considered  on  appeal.— St.  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Hughes  (Tex. 
Civ.  App.)   976. 

{  4.     Boqvlslte*     aad     proeeediacs     for 
transfer  of  oanae. 

Specification  of  error  in  Supreme  Court,  ou 
application  for  writ  of  error  to  Court  of  Civil 
Appeals,  held  too  general. — J.  E.  Dunn  &  Co. 
V.  Smith  (Tex.  Sup.)  945. 

A  judge  of  the  district  court  has  no  power  to 

question  an  appeal  bond  approved  by  the  clerk, 
or  entertain  a  motion  to  expunge  the  clerk's 
approval  therefrom.— Hill  v.  Halliburton  (Tex. 
Civ.  App.)  21. 

I    5.     Beeord  and  proeeedlncs  not  In  ree- 
orcL 

Only  the  record  proper  liald  to  be  before  the 
Supreme  Court  for  review.— City  of  St.  Charles 
ex  rel.  Budd  v.  Deemar  (Mo.  Sup.)  469. 

A  document  treated  by  the  trial  court  as  in 
evidence,  though  by  oversight  not  formally  in- 
troduced, held  to  be  before  the  court  on  appeal. 
— Reed  v.  Morgan  (Mo.  App.)  381. 

An  objection  that  no  exception  was  taken  to 
the  overruling  of  defendant's  motion  for  a  new 
trial  held  not  sustainable.— Morris  v.  Missouri, 
K.  &  T.  By.  Co.  (Mo.  App.)  1004. 

The  recitals  of  the  record  on  appeal,  as  to 
aflldavit  for  appeal  and  motion  to  set  aside 
grant  of  new  trial,  held  conclusive  on  the  par- 
ties to  the  suit— Poston  v.  WillianJB  (Mo.  App.) 
1099. 

On  appeal  the  Supreme  C!ourt  cannot  try  on 
affidavits  the  question  whether  the  bill  of  ex- 
ceptions was  in  fact  signed  and  filed  after  the 
term.— Von  Boeckmann  v.  Loepp  (Tex.  Civ. 
App.)  849. 

Where  record  contains  no  statement  of  facts, 
appellate  court  will  not  pass  on  instructions, 
unless  it  appears  that  they  are  so  palpably'  er- 
roneous as  to  have  controlled  the  verdict— Luna 
V.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  (Tex.  Civ. 
App.)  1061. 


Where  the  agreed  statement  of  facts  Is  not 
approved  by  the  district  judge,  it  cannot  be  con- 
sidered on  appeal.— Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Perkins  (Tex.  Civ.  App.)  1067. 

Parties  to  a  cause  held  not  authorised  to 
waive  approval  of  trial  court  to  statement  of 
facts,  as  required  by  Rev.  St.  1895,  art.  1379. — 
Galveston,  H.  &  S.  A.  Ry.  Co.  t.  Keen  (Tex. 
Civ.  App.)  1074. 

I  6.    ^^  Defeota,     objeetlona,     amead- 
ment,  and  oorreotlon. 

Where,  in  au  action  against  a  sheriff,  serv- 
ing an  attachment,  for  having  taken  luaolrent 
sureties  on  a  forthconung  bond,  an  order  sus- 
taining the  attachment  was  not  Introduced  be- 
low, it  cannot  be  added  to  the  record  on  ap- 
?eal.— Edwards-Barnard  Co.  v.  Pflanz  (Ky.) 
018. 

In  action  against  a  sheriff  for  taking  insol- 
vent sureties  on  forthcoming  bond,  faflnre  to 
allege  that  the  attachment  was  sustained  Jieid 
not  remediable  by  filing  on  appeal  a  copy  of  an 
order  sustaining  the  attachment. — Edwards- 
Barnard  Co.  V.  Pflanz  (Ky.)  1018. 

The  recitals  of  the  bill  of  exceptions  canuot 
supply  the  other  necessary  record  entries. — 
City  of  St.  Charles  ex  rel.  Budd  v.  Deemar 
(Mo.  Sup.)  469. 

A  mistake  in  a  judgment  describing  land:: 
sued  for  could  be  corrected  by  the  pleading  and 
evidence,  and  would  not  necessitate  a  reversal. 
— Adkinson  v.   Porter  (Tex.  Civ.  App.)  43. 

A  probable  clerical  error  in  the  transcript  can- 
not be  corrected  by  the  appellate  court.  Re- 
sort mast  be  had  to  certiorari. — Smith  t.  Bnnch 
(Tex.  Civ.  App.)  559. 

A  statement  of  facts  held  not  open  to  con- 
sideration ou  appeal,  under  Rev.  St.  1895,  art. 
1382.— Galveston.  H.  &  S.  A.  By.  Co.  t.  Per- 
kins (Tex.  Civ.  App.)  10C7. 

Certiorari  held  not  to  lie  to  secure  approval 
of  statement  of  facts  nunc  pro  tunc— Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Perkins  (Tex.  Civ.  App.) 
1067. 

{   7.    —  Qnestlons    presented    for     re- 
Tlew. 

Where  a  bill  of  exceptions  shows  that  deposi- 
tions were  read  which  are  not  in  the  bill,  the 
sufUcieucy  of  evidence  cannot  be  reviewed. — 
liOuisville  &  N.  R.  Co.  v.  Whitehead's  Adm'r 
(Ky.)  1128. 

Where  the  bill  of  exceptions  contains  no  ex- 
ception taken  at  the  time  of  the  court's  ralinf^ 
only  such  errors  as  appear  In  the  record  proper 
can  be  reviewed. — Hartman  v.  City  of  Bruns- 
wick (Mo.  App.)  726. 

An  assignment  of  error  as  to  admission  of 
opinion  held  not  to  point  out  error. — Smith  ▼. 
Bunch  (Tex.  Civ.  App.)  559. 

An  instruction  held  not  open  to  objection  on 
appeal,  in  the  absence  of  any  statement  of  facts. 
-Von  Boeckmann  t.  Loepp  (Tex.  Civ.  App.) 
849. 

In  the  absence  of  a  statement  of  facts  on 
(Tppeal,  assignments  of  error,  based  on  the  ex- 
istence of  facts  proved  in  the  trial  court,  can- 
not be  considered,  except  where  the  charge  is 
obviously  erroneous  in  the  light  of  the  plead- 
ings and  verdict.— Galveston,  H.  &  S.  A.  Ry. 
Co.  T.  Perkins  (Tex.  Civ.  App.)  1067. 

t  8.     AssignBicnt  of  errors. 

An  assignment  of  error,  insufficient  because 
complaining  of  two  distinct  rulings,  is  not  aided 
by  propositions  and  statements  in  the  brief. — 
Cammack  ▼.  Rogers  (Tex.  Sup.)  795. 

Assignments  of  error  in  a  case  appealed  on  a 
statement  of  facts  will  not  be  considered,  where 
not  filed  below.— Gidcomh  t.  Gidcomb  (Tex.  Gt. 
App.)  827. 
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The  question  \rhethei  answers  of  tbe  jnty  to 
special  Issues  entitled  a  partr  to  a  jndgment 
caunot  be  considered  on  appeal,  where  the  trial 
court  set  aside  snoh  findinKS  and  there  was  uo 
assignment  requiring  a  review  of  such  mling. — 
Gasey-Swasey  Co.  t.  Manchester  Fire  Assur. 
Co.   (Tex.    Civ.   App.)   864. 

I  8.     Brief*. 

Where  appellant  failed  to  file  and  serve  on 
respondent  tne  abstract  and  briefs,  as  required 
by  court  rule  15,  the  appeal  will  be  dismissed. 
—O'Neal  V.  Saville  (Mo.  App.)  726. 

Affidavit  held  insufficient  to  excuse  appellants' 
delay  in  filing  their  brief  with  the  clerk  of  the 
trial  court— Harris  v.  Bryson  &  Hartgrove 
(Tex.  Cir.  App.)  548. 

Where  appellants'  failure  to  file  their  briefs 
in  the  trial  court  in  time  deprived  appellees 
of  their  right  to  20  days  to  file  their  briefs  be- 
fore submission,  the  appeal  will  be  dismissed. — 
Harris  v.  Bryson  &  Hartgrove  (Tex.  Civ.  App.) 
548. 

Circumstances  stated  under  which  judgment 
will  be  affirmed  at  appellee's  request,  appellant 
having  failed  to  file  briefs.- Davison  v.  Keeton 
(Tex.  Civ.  App.)  1083. 

Where  an  appellee  has  filed  briefs  asking  an 
affirmance,  the  appeal  will  not  be  dismissed 
for  appellant's  failure  to  file  briefs,  though  it 
constitutes  an  abandonment  of  the  appeal. — 
Davison  v.   Keeton   (Tex.   Civ.  App.)  1083. 

t  10.  ]Mnal«s«I,    withdrawal,    or    aban- 
doataient. 

Failure  to  set  ont  judgment  in  the  abstract 
of  record  held  not  ground  for  dismissing  appeal. 
— State  ex  rel.  City  of  Stanberry  v.  Smith  (Mo. 
Sup.)  134. 

Hight  of  appellant  to  writ  of  mandamus  com- 
pelling court  of  appeals  to  reinstate  his  appeal 
held  not  barred  by  laches.— State  ex  rel.  City  of 
Stanberry  v    Smith  (Mo.  Sup.)  134. 

§11.   Hevlew— Scope  and  •stent  la  sea- 
eral. 

A  right  judgment  iu  equity  will  be  affirmed, 
though  based  on  reasoning  different  from  that, 
justifying  it  to  the  supreme  court. — Johnson  v. 
Franklin  Bank  (Mo.  Sup.)  191. 

The  giving  of  an  instruction  that  plaintiff 
was  not  entitled  to  recover  under  the  pleadings 
and  proof  entitled  the  plaintiff  to  have  the  the- 
ory of  law  on  which  the  case  was  tried  review- 
ed on  appeal. — Kansas  City  v.  Ferd  Heim 
Brewing  (Jo.  (Mo.  App.)  302. 

Where  defendant's  request  for  a  peremptory 
instruction  at  the  close  of  nil  the  evidence  was 
refused,  he  is  entitled  on  appeal  to  a  review  of 
the  evidence  as  a  whole. — McLain  v.  St.'Louis  & 
S.  Ry.  Co.  (Mo.  App.)  909. 

On  appeal  in  an  action  for  injuries  to  minor, 
held,  that  case  must  be  considered  as  though  the 
minor  were  an  adult,  in  so  far  as  concerned 
his  responsibility. — Over  v.  Missouri,  K.  &  T. 
Ky.  Co.  (Tex.  Civ.  App.)  535. 

t  12.   —  Parties  entitled  to  allege  error. 

In  action  against  commercial  agency  for  cir- 
culating report  that  plaintiff  was  not  in  sound 
financial  condition,  defendant  held  to  have 
waived  objection  to  certain  instruction. — Minter 
V.  Bradstreet  Co.  (Mo.  Sup.)  668. 

A  party  cannot  complain  of  a  clause- in  an 
instruction  given  of  the  court's  own  motion 
which  was  contained  in  an  instruction  given  at 
such  party's  request. — Frank  v.  St.  Louis  Trans- 
It  Co.  (Mo.  App.)  239. 

Defendant,  who  objected  to  evidence  of  a  cer- 
tain transaction,  but  in  his  own  evidence  went 
fully  into  the  details  thereof,  could  not  predi- 
cate error  on  the  overruling  of  his  objection.— 
Hunter  v.  Helsley  (Mo.  App.)  719. 


An  appellant  held  not  entitled  to  urge  error 
in  instructions  which  it  invited  by  requesting 
other  instructions  on  the  same  theory.— Blom- ■ 
Collier  Co.  v.  Martin  (Mo.  App.)  729. 

An  intervener  in  garnishment  Aeld  entitled  to 
raise  question  of  legality  of -proceedings  below. 
— Raley  v.  Smith  (Tex.  Civ.  App.)  54. 

An  appellant  cannot  avail  himself  of  errors 
in  instructions,  where  he  has  asked  charges 
containing  the  same  erroneous  matter. — Over  v. 
Missouri,  K.  ft  T.  Ry.  Co.  (Tex.  Civ.  App.) 
5o5. 

A  party  cannot  complain  of  a  charge  sub- 
mitting the  issue  as  made  in  his  pleading,  and 
a  refusal  to  submit  It  otherwise. — Rea  v.  St. 
Louis  Southwestern  Ry.  Co.  of  Texas  (Tex. 
Civ.  App.)  555. 

On  appeal  by  one  defendant  only,  cross-assign- 
ment by  another  as  to  the  judgment  of  plaintiff 
against  him  cannot  be  considered. — Smith  v. 
Bunch  (Tex.  Civ.  App.)  559. 

A  party  cannot  complain  that  a  verdict  does 
not  name  another  party  who  is  not  claiming  ad- 
versely to  himself. — May  v.  Martin  (Tex.  Civ. 
App.)  840. 

On  appeal  in  action  for  injuries,  criticised 
instruction  held  invited  by  the  form  of  the 
charge  requested  by  appellant. — Baca  v.  San 
Antonio  &  A.  P.  Ry.  Co.  (Tex.  Civ.  App.) 
1073. 

§  13.  —  Amendments,      additional 
proofs,  and  trial  of  oanse  anexr. 

On  appeal  to  the  county  court,  plaintiff  has 
a  right  to  amend  and  increase  his  claim  for 
damages  by  the  insertion  of  an  item  involved  in 
the  same  transaction,  though  SQch  increase  has 
the  effect  of  giving  the  Court  of  Civil  Appeals 
jurisdiction.- Von  Boeckmaun  v.  Loepp  (Tex. 
Civ.  App.)  849. 

i  14.  ^^  Presumptions. 

Judgment  for  a  sheriff,  in  a  suit  against  him 
for  taking  insolvent  sureties  on  a  forthcoming 
bond,  held  to  create  a  presumption  of  a  finding 
of  reasonable  care  to  ascertain  the  financial 
condition  of  the  sureties. — Edwards-Barnard  Co. 
V.  Pflauz  (Ky.)  1018. 

Under  the  statute  authorising  the  trial  court, 
in  its  discretion,  to  extend  the  period  for  filing 
the  bill  of  exceptions,  it  will  be  presumed  that 
its  discretion  was  properly  exercised.— Dodd  v. 
Guiseffl  (Mo.  App.)  304. 

A  judgment  for  defendant  in  an  action  on  a 
special  tax  bill  held  not  sustainable,  where  one 
of  two  defenses  was  improperly  submitted  to 
the  jury,  and  it  could  not  be  determined  on 
which  defense  the  verdict  was  based. — Heman 
V.  Franklin  (Mo.  App.). 314. 

An  order  in  vacation  extending  time  for  fil- 
ing bill  of  exceptions  will  be  presumed  to  be 
"for  good  cause  shown,"  as  auuorized  by  Rev. 
St.  1890,  §  728.-Smith  v.  H.  D.  Williams  Coop- 
erage Co.  (Mo.  App.)  315. 

On  an  affidavit  of  a  justice's  clerk  showing 
the  appeal  to  be  taken  m  time,  it  will  be  pre- 
sumed that  the  appeal  was  so  -taken. — United 
States  Fidelity  &  Guaranty  Co.  v.  Foskett- 
Kessner  Feed  Co.  (Mo.  App.)  364. 

The  record  of  a  suit  removed  from  a  justice 
to  the  circuit  court  on  the  same  day  the  sum- 
mons was  served  held  to  sufficiently  show  that 
the  writ  of  certiorari  was  not  issued  until  after 
such  service.— Qossett  v.  Devorss  (Mo.  App.) 
731. 

The  burden  is  on  an  appellant  to  show  re- 
versible eiTor,  and  the  appellee  is  not  bound  to 
contest  the  points  raised  on  the  appeal.— Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Blanchard  (Tex.  Civ. 
App.)  88. 

In  the  absence  of  a  statement  of  facts,  held, 
that  certain  presnmptions  would  obtain  on  a 
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writ  of  error,  in  an  action  of  trespaae  to  try 
title.— Ronntree  T.  Haynes  (Tex.  Civ.  App.)  436. 

I  15.  —  Dlsoretlon  of  loirer  oonrt. 

Unless  a  manifest  abuse  of  discretion  appears, 
action  of  trial  judge  in  settioK  aside  a  verdict 
on  conflicting  evidence  will  not  be  interfered 
with.— Dieeliman  v.  Weirich  (Ky.)  1110. 

Court  of  Appeals  held  slow  to  disturb  action 
of  circuit  court  in  granting  or  refusing  new 
trials.— Floyd  v.  Paducah  Ky.  &  Light  Co.  (Ky.) 
1122. 

Setting  aside  a  verdict  for  insnfllciency  of 
evidence  held  not  au  abuse  of  discretion.— Ste- 
phens V.  Deatherage  Lumber  Co.  (Mo.  App.) 

Order  granting  a  new  trial  will  not  be  disturb- 
ed, unless  an  abuse  of  discretion  is  shown.— 
Stephens  r.  Deatherage  Lumber  Co.  (Mo.  App.) 
291. 

An  application  for  a  postponement  on  account 
of  absent  witnesses  is  addressed  to  the  court's 
discretion.— Central  Texas  &  N.  W.  Ry.  Co.  ▼. 
Smith  (Tex.  Civ.  App.)  537. 

Refusal  of  a  severance  held  matter  of  discre- 
tion not  reviewable;  injury  not  being  shown. — 
Smith  V.  Bunch  (Tex.  Civ.  App.)  6w. 

i  16.  —  Qneatlona  of  fact,  Terdlots,  and 
fladlnKS. 

Where  the  evidence  is  conflicting,  the  jury,  and 
not  the  appellate  court,  must  pass  on  the  weight 
thereof.— Hutchinson  v.  Gorman  (Ark.)  793. 

On  the  appeal  of  a  suit  against  a  sheriff  for 
having  taken  insolvent  sureties  on  a  forthcom- 
ing bond,  the  chancellor's  findings  will  not  be 
disturbed,  unless  palpably  against  the  weight 
of  evidence.— -Edwaras-Barnard  Co.  v.  Fflanc 
(Ky.)  1018. 

On  appeals  in  equity,  the  chancellor's  con- 
clusions of  fact  should  not  be  disturbed  in  mat- 
ters of  doubt.— McDowell  v.  McDowell  (Ky.) 
1022. 

The  findings  of  the  chancellor  will  not  b« 
disturbed,  where  the  proof  is  conflicting.- Strong 
V.  South  (Ky.)  1020. 

In  reviewing  oral  evidence  in  equity,  the  Su- 
preme Court  will  defer  somewhat  to  the  chan- 
cellor's judgment— L.  M.  Rumsey  Mfg.  CJo.  y. 
Kaime  (Mo.  Sup.)  470. 

Conclusions  of  a  referee  on  questions  of  fact, 
approved  by  the  trial  court,  will  not  be  dis- 
turbed, where  the  evidence  is  conflicting. — 
Rector,  etc.,  of  Mt.  Calvary  Church  v.  Albers 
(Mo.    Sup.)   608. 

An  appellate  court  may  set  aside  a  verdict, 
where  it  is  manifestly  arbitrary  and  dictated  by 
prejudice. — Jeans  v.  Morrison  (Mo.  App.)  235. 

Where  the  evidence  is  conflicting,  the  general 
finding  of  the  court,  sitting  as  a  jury,  is  con- 
clusive on  appeal.— Morrow  v.  Pullman  Palace 
Car  Co.  (Mo.  App.)  281. 

Under  Rev.  St.  1899,  {  801,  a  verdict  on  a 
second  trial  cannot  be  disturbed,  because 
against  the  weight  of  the  evidence. — Dodd  t. 
(fuiseffl  (Mo.  App.)  304. 

Verdict  based  partly  on  oral  conflicting  evi- 
dence cannot  be  disturbed  on  appeal. — Dodd  v. 

Guiseffl  (Mo.  App.)  304. 

Where  there  is  evidence  to  support  a  verdict, 
it  will  not  be  disturbed  on  appeal.— Hill  Bros. 
V.  Bank  of  Seneca  (Mo.  App.)  307. 

The  jury's  finding  of  fact  on  conflicting  evi- 
dence will  not  be  disturbed  on  appeal. — Herf  & 
Frerichs  Chemical  Co.  v.  Liackawanna  Line 
(Mo.  App.)  346. 

In  an  action  to  recover  goods  alleged  to  have 
been  fraudulently  conveyed,  findings  cannot  be 
set  aside  on  appeal  as  contrary  to  the  pre- 
ponderance of  the  evidence.— Blom-Collier  Co. 
V.  Martin  (Mo.  App.)  728. 


A  finding  of  the  trial  judge  as  to  the  credi- 
bility of  witnesses  will  not  be  reversed  on  ap- 
?eal.— Blom-Collier  Co.   ▼.   Martin   (Mo.   App.) 
29. 

A  trial  court's  finding  that  alleged  delays  in 
making  payments  on  a  contract  for  the  erection 
of  a  building  were  not  unreasonable  upheld. — 
Ramlose  v.  DoUman  (Mo.  App.)  917. 

Ruling  of  trial  court  on  aflldavits  showing 
misconduct  of  jury,  opposed  by  counter  affida- 
vits, will  not  be  disturbed  on  appeal.— Gulf,  G. 
&  S.  F.  Ry.  Co.  T.  Blanchard  (Tex.  <Sv.  App.) 
88. 

The  court  on  appeal  will  not  pass  on  the 
weight  of  the  evidence. — M.  A  Cooper  &  Co. 
v.  Sawyer  (Tex.  Civ.  App.)  992. 

1 17.  —  Harmless  error. 

Where  a  servant  in  a  distillery  received  inju- 
ries, confining  him  to  his  bed  for  several  months, 
causing  him  great  pain,  and  permanently  injur- 
ing his  arm.  a  verdict  of  $600  held  to  show  that 
exemplary  damages  were  not-  allowed  under  in- 
struction erroneous  for  allowing  same. — Ken- 
tnci^  Distilleries  &  Warehouse  Co.  T.  Scbreiber 
(KjO  769. 

The  exclusion  of  a  deposition  was  not  prej- 
udicial, where  there  was  nothing  new  in  the 
testimony  of  a  witness,  whose  deposition  was 
taken,  and  the  admission  thereof  could  not 
have  affected  the  result. — McDowell  v.  Mc- 
Dowell (Ky.)  1022. 

In  an  action  on  a  policy,  exclusion  of  evi- 
dence of  the  examining  physician  as  to  answers 
made  by  insured  held  harmless,  where  a  copy 
of  the  application  containing  such  answers 
was  introduced. — Michigan  Mut.  Life  Ins.  Co. 
V.  Lester's  Ex'r  (Ky.)  1100. 

In  an  action  on  a  policy,  an  instruction  that, 
so  far  as  insured's  defense  rested  on  an  alleged 
misstatement  of  insured's  age,  it  had  failed, 
Iteld  harmless. — Michigan  Mut.  Life  Ins.  Ca  v. 
Lester's  Ex'r  (Ky.)  1106. 

Failure  of  an  instruction  in  an  action  for  in- 
juries to  eonfiue  the  jury  to  compensatory  dam- 
ages held  harmless.— Louisville  &  N.  R.  Co.  t. 
Crady  (Ky.)   1126. 

In  action  for  libel  agahist  commercial  agency, 
held,  that  refusal  of  court  to  instruct  that  plain- 
tiff could  not  recover,  because  of  defendant's 
statement  that  they  were  behind  and  could  not 
meet  indebtedness,  was  not  prejudicial  to  de- 
fendant.—Mbter  T.  Bradstreet  Co.  (Mo.  Sup.) 
668. 

In  an  action  for  the  alienation  of  husband's 
affections,  the  erroneous  admi.  .sion  of  evidence 
tending  to  show  a  conceded  fact  held  harmles&— 
Love  V.  Ijoye  (Mo.  App.)  256. 

Where  the  object  of  evidence  was  to  show  Ul 

will  of  a  witness  toward  a  party,  its  exclusion 
was  harmless,  when  the  fact  was  abundantly 
proven  by  other  evidence.— Love  t.  Love  (Mo. 
App.)  255. 

An  instruction  that  the  jury  might  assess 
punitive  damages  was,  if  errw,  harmless,  when 
the  jury  refused  to  assess  such  damages. — Love 
V.  Love  (Mo.  App.)  255. 

The  erroneous  admission  of  evidence  held 
harmless  in  view  of  instructions. — ^Buckman  v. 
Missouri,  K.  &  T.  Ry.  Co.  (Mo.  App.)  270. 

Where  the  judgment  is  manifestly  for  the 
right  party,  it  should  be  affirmed,  regardless  of 
errors  occurring  at  the  trial.— S.  Albert  Grocery 
Co.  T.  Grossman  (Mo.  App.)  292. 

Defendants  in  au  action  on  a  note  held  not  to 
be  in  a  position  to  complain  of  a  ruling  exclud- 
ing the  note.— First  Nat  Bank  v.  Wells  (Mo. 
App.)  293. 

In  an  action  to  recover  a  balance  due  tor 
threshing  wheat,  instruction  as  to  the  date  of 
the  contract  Tiela  not  prejudicial. — HJH  Bros.  v. 
Bank  of  Seneca  <Mo.  App.)  307. 
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Where  facts  relatinff  to  a  mortgage  were 
made  to  appear  by  oral  testimony,  the  exclusion 
of  the  mortgage  was,  if  error,  harmless. — Hill 
Bros.  T.  Bank  of  Smeca  (Mo.  App.)  307. 

Wlfere  the  judgment  was  right  as  a  matter 
of  law  under  the  facts  admitted,  any  formal  er- 
rors in  the  trial  were  harmless.— Carmody  v. 
Hanick  (Mo.  App.)  844. 

Sustaining  of  a  demurrer  to  a  replication  held 
harmless  error.— Dwyer  v.  Rohan  (Mo.  App.) 
384. 

Error  in  refusing  to  stHke  out  counterclaim, 
if  any,  held  harmles8.,-Dwyer  v.  Rohan  (Mo, 
App.)  884. 

Failure  to  instruct  not  to  award  more  dam- 
ages than  claimed  in  petition  held  harmless  error. 
—Noll  T.  St.  Louis  Transit  Co.  (Mo.  App.)  907. 

Since  the  original  pleadings  in  an  action  fully 
covered  all  the  issues,  an  alleged  error  in  per- 
mitting an  amendment  at  the  trial  will  not  be 
considered  on  appeal. — Ramlose  v.  Dollman  (Mo. 
App.)  917. 

Where  evidence  admitted  over  a  party's  objec- 
tion was  not  prejudicial  to  him.  and  did  no  harm, 
it  furnishes  him  with  no  ground  for  complaint. — 
Ramlose  v.  Dollman  (Mo.  At)p.)  917. 

Where  plaintlfFs  own  evidence  showed  that  he 
was  not  entitled  to  recover,  ruling  adverse  to 
him  were  not  prejudicial  on  the  merits. — Cutsball 
V.   McOowan   (Mo.  App.)    033. 

In  an  action  by  a  bankruptcy  trustee  to  set 
aside  a  preference,  the  introduction  of  defend- 
ant's motion  to  require  security  for  costs  is 
uot  ground  fqr  reversal. — Calkins  v.  Farmers' 
&  Mechanics'  Bank  '   '  >.  App.)  1098. 

Error  in  an  instruction  in  action  for  injuries 
to  trespasser  on  railroad  bridge  held  harmless. — 
McCowen  v.  Gulf,  C.  &  S.  F.  Ry.  Go.  (Tex. 
Civ.  App.)  46. 

In  trespass,  where  it  was  in  issue  whether  a 
hedge  marked  the  boundary  between  plaintiff's 
and  defendant's  land,  any  error  in  instructions 
ns  to  limitations  held  immaterial. — Brown  v. 
Jotmson  (Tex.  Civ.  App.)  49. 

In  ejectment,  the  finding  that  defendant's 
grantors  were  not  shown  to  be  heirs  of  the 
original  owner  of  the  certificates  held,  if  error, 
harmless.  —  Lochridge  v.  Corbett  (Tex.  Civ. 
App.)  96. 

Use  of  word  "verdict,"  instead  of  word 
"suit,"  in  judgment,  held  harmless.— Staacke 
Bros.  T.  Walker  ft  Chilcoat  (Tex.  Civ.  App.)  408. 

In  an  action  on  a  bond,  where  the  citation 
had  attached  thereto  a  copy  of  the  petition,  a 
want  of  fuUuess  in  the  citation  in  stating  the 
nature  of  the  plaintiff's  demand  held  not  to 
prejudice  defendant.— Geo.  Scalfl  &  Co.  v.  State 
CTcx.  Civ.  App.)  441. 

In  an  action  against  a  partnership,  the  indi- 
Tidnal  members  thereof,  and  the  surety  on  a 
bond,  where  the  evidence  showed  that  one  of 
the  partners  was  insolvent  and  a  nonresident, 
it  was  immaterial  that  proof  of  these  facts 
was  not  made  prior  to  the  granting  of  a  motion 
to  dismiss  as  to  him. — Geo.  Scalfi  &  Co.  v. 
State  (Tex.  Civ.  App.)  441. 

In  an  action  against  a  railroad  for  Injuries  to 
one  crossing  the  track  by  a  path,  an  instruction 
that,  if  the  path  had  been  used  for  a  long  time, 
defendant  owed  certain  duties  to  those  crossing 
it.  held  not  prejudicial  to  plaintiff.— Over  v. 
Missouri,  K.  &  T.  Ry.  Co.  (Tex.  Civ.  App.)  535. 

Refusal  to  charge  as  to  old  and  defective  cars 
held  not  injurious  to  defendant  railroad,  in  ac- 
tion for  negligently  transporting  cattle.— Gulf, 
0.  &  S.  P.  Ry.  Co.  V.  Irvine  &  Woods  (Tex. 
Oiv.  App.)  540. 

Error  in  judgment  in  mortgage  foreclosure 
held  harmless  to  defendant.— Powers  i,  Mc- 
Knight  (Tex.  Civ.  App.)  649. 


Improper  admission  of  evidence  is  not  ground 
for  reversal,  where  the  trial  is  by  the  court. — 
Smith  V.  Bunch  (Tex.  Civ.  App.)  559. 

A  defendant  may  not  complain  of  a  postpone- 
ment of  the  trial  not  showing  that  he  was  in- 
jured by  it— Smith  v.  Bunch  (Tex.  Civ.  App.) 
559. 

An  exclusion  of  evidence  was  harmless,  where 
the  excluded  facts  were  otherwise  testified  to 
by  the  same  witness. — Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Brooks  (Tex.  Oiv.  App.)  571. 

Brror  in  admitting  certain  evidence  on  rebut- 
tal held  harmless.— Chicago,  R.  L  &  P.  Ry.  Co. 
T.  Buie  (Tex.  Civ.  App.)  853. 

The  erroneous  admission  of  testimony  should 
not  work  a  reversal,  where  substantially  the 
same  testimony  was  allowed  to  be  introduced 
without  obj  action. — St.  Louis  Southwestern  Ry. 
Co.  of  Texas  v.  Hughes  (Tex.  Civ.  App.)  976. 

In  action  against  railroad  for  injuries  to  a 
servant,  an  instruction  as  to  assumption  of  risk 
held  not  erroneous. — Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Keen  (Tex.  Civ.  App.)  1074. 

In  an  action  against  a  street  railway  com- 
pany for  injuries  by  collision,  error  in  admission 
lu  evidence  of  an  ordinance  not  pleaded,  and 
instructing  in  tlie  language  of  the  ordinance, 
held  not  prejudicial.- Dallas  Consol.  Electric 
St.  Ry.  Co.  V.  lUo  (Tex.  Civ.  App.)  1076. 

{18.  —  Error     iralved     in     appellate 
oonrt. 

The  Court  of  Civil  Appeals  is  not  deprived  of 
authority  to  decide  a  point  defectively  raised  by 
an  assignment  which  is  not  in  strict  compliance 
with  the  statute  and  the  rules  of  the  court — 
Cammack  v.  Rogers  (Tex.  Sup.)  795. 

{19.  —  Subsequent  appeals. 

All  questions  raised  on  a  former  appeal  and 
that  were  in  the  record  and  might  have  been  ad- 
judicated, must  he  construed,  on  a  subsequent  ap- 
gsal,  as  having  been  adjudicated. — Dinkelspiel  v. 
Antral  Kentucky  Asylum  for  Insane  (Ky.)  771. 

The  trial  court's  ruling  on  a  question  having 
been  sustained  by  the  appellate  court,  it  be- 
comes the  law  of  the  case. — Herf  &  Frerichs 
Chemical  Co.  v.  Lackawanna  Line  (Mo.  App.) 
346. 

The  decision  of  a  question  of  law  on  a  for- 
mer appeal,  on  which  judgment  declaring  the 
rights  of  the  parties  was  not  rendered,  is  not 
binding  on  second  appeal. — Magnolia  Park  Co. 
V.  Tinsley  (Tex.  Sup.)  5. 

f  20.  Determination   and  disposition   of 
oaose. 

Where  a  party  to  a  cause  is  awarded  a  sum 
by  judgment,  and  withdraws  the  same  from 
the  court  on  a  reversal,  he  should  l>e  ordered  to 
pay  the  sum  into  court,  with  6  per  cent,  and 
not  with  10  per  cent  mterest— Fox  v.  Willis 
(Ky.)  743. 

The  court  on  appeal  will  not  set  aside  the 
damages  as  excessive,  unless  the  amount  award- 


ed shocks  the  judicial  sense  of  right  and  jus- 
tice.—Malloy  V.  St  Louis  &  S.  Rr.  Co.  (Mo. 
Sup.)  159. 

Where  a  curative  act  was  passed  pending  an 
appeal  of  an  action  to  quiet  title  to  swamp 
lands,  but  before  decision,  the  appellate  court 
had  authority  to  apply  and  enforce  such  act 
on  such  appeal. — Simpson  v.  Stoddard  County 
(Mo.  Sup.)  700;  L  &  J.  H.  Himmelberger  v. 
Samy,  Id. 

Where  no  instructions  were  asked  or  refused, 
and  no  exceptions  preserved  to  the  admission 
or  rejection  of  evidence,  and  the  judgment  ren- 
dered can  be  upheld  on  any  theory  of  law  ap- 
plicable to  the  facts,  the  court  on  appeal  must 
affirm  it— Morrow  v.  Pullman  Palace  Car  Ob. 
(Mo.  App.)  281. 

Decision  on  sufficiency  of  evidence  to  show 
death  before  forfeiture,  on  appeal  in  suit  on  mu- 
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tnal  benefit  certificate,  Md  law  of  the  case.— 
Winter  v.  Supreme  Lodge  K.  P.  (Mo.  App.)  877. 

Under  Gen.  Laws  1001,  p.  122,  c.  64,  a  re- 
mand from  the  Supreme  Court  or  Courts  of 
Civil  Appeals,  issued  after  the  time  limited 
has  expired,  is  a  sufflcient  basis  for  a  judgment 
of  dismissal  of  the  action. — Watson  t.  Boswell 
(Tex.  Civ.  App.)  985. 

Under  Gen.  Laws  1901,  p.  122,  c.  54,  on 
filing  in  the  trial  court  of  a  certificate  of  the 
clerk  of  the  appellate  court  that  a  remand  has 
not  been  taken  out  within  the  time  limited, 
the  action  is  properly  dismissed,  and  costs 
taxed  to  plaintiff. — Watson  v.  Miiike  (Tex.  Civ. 
App.)  988. 

i  21.   Iilabllltles    on    Itonds    and    nader- 
taUnKS. 

The  petition  in  an  action  on  appeal  bond  held 
defective.— Hoskina  t.  Southern  Nat.  Bank  (Kj.) 
786. 

APPLIANCES. 

Liability  of  employer  tor  defects,  see  "Master 
and  Servant,'*^  S  3- 

APPLICATION. 

For  continuance  of  criminal  prosecution,  see 
"Criminal  Law,"  f  10. 

For  physical  examination  of  party,  see  "Dis- 
covery,"  i  1. 

APPOINTMENT. 

Of  executor  or  administrator,  see  "Executors 
and  Administrators,"  |  1. 

Of  municipal  officer,  see  "Municipal  Corpora- 
tions," f  3. 

Of  receiver,  see  "Receivers,"  {  2. 

APPORTIONMENT. 

Of  local  assessments,  see  "Municipal  Corpora- 
tions," i  8. 

APPURTENANCES. 

See  "Easements." 

ARBITRATION  AND  AWARD. 

Submission  to  arbitration  as  consideration  for 
note  given  in  pursuance  of  award,  see  "Con- 
tracts," 8  1. 

{    1.    Sabmlsslon. 

It  is  not  neces.sary  that  there  be  a  leual  cause 
of  action  to  furnish  a  basis  for  an  arbitration. 
— Downing  v.  Lee  (Mo.  App.)  721. 

{   2.    Award. 

Oiie  who  accepts  an  award  cannot  contend 
that  the  submission  was  not  to  arbitration,  but 
to  appraisement— Downing  v.  Lee  (Mo.  App.) 
721. 

Proof  that  a  controversy  about  a  deed  had 
been  submitted  to  arbitration  held  properly  ex- 
cluded.— Royals  v.  Lacey  (Tex.  Civ.  App.)  1002. 

ARGUMENT  OF  COUNSEL. 

In  civil  actions,  see  "Trial,"  8  2. 
In  criminal  prosecutions,  see  "Criminal  Law," 
ill. 

ARREST. 

See  "BaU";    "Prisons." 

Illegal  arrest,  see  "False  Imprisonment." 

ARREST  OF  JUDGMENT. 

In  criminal  prosecutions,  aee  "Criminal  Law," 
8  16. 


ASSAULT  AND  BATTERY. 

Liability  of  master  for  assault  by  employe,  see 
"Master  and  Servant,"  8  8. 

f    1.    CUtU  UablUt7. 

In  a  civil  action  for  assault,  evidence  of  par- 
ticular acts  of  the  plaintiff  going  to  demonstrate 
his  character  for  violence  is  inadmissible.  — 
Houston  &  T.  0.  R.  Co.  v.  BeU  (Tex.  dr. 
App.)  66. 

Evidence  in  action, for  assault  held  not  to 
show  any  act  of  iplaintiS  warranting  admission 
of  evidence  of  bis  general  character  for  vio- 
lence.—Houston  &  T.  0.  R.  Co.  T.  Bell  (Tex. 
Civ.  App.)  66. 

I  2.     Orlmlnal  xvaponslblUty. 

Where  one  by  abuse  provokes  another,  so 
that  die  latter  attacks  him,  and  the  former  in- 
jures the  attacking  party,  the  defense  of  self- 
defense  is  not  available. — Shaw  v.  State  (Tex. 
Cr.  App.)  1046. 

Where  defendant  was  charged  with  an  ag- 
gravated  assault,  and  only  this  feature  of  the 
case  was  submitted  to  the  jury,  a  verdict  find- 
ing defendant  guilty  as  charged  in  the  indict- 
ment was  sufficient. — Xiockland  y.  State  (Tex. 
Cr.  App.)  1054. 

In  a  prosecution  for  assault,  certain  evidence 
by  the  state  held  admissible  as  against  Attempt- 
ed justification  by  defendant. — Lockland  v.  State 
(Tex.  Or.  App.)  1054. 

Where  defendant  assaulted  an  agent  after 
allowing  him  to  take  peaceable  possession  of  a 
machine,  evidence  by  the  state  that  the  ma- 
chine was  in  good  condition  held  relevant  to 
rebut  certain  testimony  of  defendant. — ^Locklaud 
T.  State  (Tex.  Cr.  App.)  1054. 

Where  defendant  allowed  an  agent  to  take 
peaceable  possession  of  a  sewing  machine,  and 
then  assaulted  such  agent,  evidence  as  to  the 
terms  of  the  contract  in  reference  to  the  pos- 
session of  such  machine  was  immaterial. — Lock- 
land  V.  State  (Tex.  Cr.  App.)  1054. 

In  a  prosecution  for  an  aggravated  assault, 
where  a  pistol  was  not  used  or  attempted  to  be 
used  by  defendant  as  a .  bludgeon,  it  will  be 
presumed,  in  the  absence  of  evidence  to  the  con- 
trary, that  such  pistol  was  loaded,  and  so  was 
a  deadly  weapon. — Lockland  v.  State  Clex.  Cr. 
App.)  1064. 

Under  White's  Ann.  Pen.  Code  1895,  art 
G80,  one  who  has  parted  with  the  possession 
of  perronal  property  niny  not  regain  it  by  an 
assault.— Lockland  v.  State  (Tex.  Cr.  App.) 
1054. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  public 
use,  see  "Eminent  Domain,"  8  3. 

Of  damages,  see  "Damages,"  8  7. 

Of  expenses  of  public  improvements,  see  "Mu- 
nicipal Corporations,"  88  8,  9. 

Of  loss  on  insured,  see  "Insurance,"  f  6. 

Of  tax,  see  "Taxation,"  8  2. 

ASSIGNMENT  OF   ERRORS. 

See  "Appeal  and  Error,"  |  8. 

ASSIGNMENTS. 

For  benefit  of  creditors,  see  "Assignments  for 
Benefit  of  Creditors." 

Fraud  as  to  creditors,  see  "Fraudulent  Convey- 
ances." 

Tran^fen  of  partlcuUvr  gpedet  of  property 
rig/Its,  or  instruments. 

See  "Covenants,"  §  1;  "Insurance,"  8  6;  "Judg- 
ment," 8  9;   "Landlord  and  Tenant,"  8  3. 

Of  partnership  chose  in  action  by  surviving 
partner,  see  "Partnership^"  {  3. 


Digitized  by  VjOOQIC 


IHDBX. 


1145 


I  1.     Re^iuUltes  and  ▼•Udltr. 

Complaint  in  action  on  judgment  held  de- 
murrable for  failure  to  show  proper  auignment 
of  cause  of  action  to  plaintiff,  under  Laws  1899, 
p.  154.— Fordyce  v.  MrPhetrige  &  Johnaou 
(Ark.)  1096. 

i  2.     Aetioiu. 

Attorneys,  to  whom  plaintiff  has  assigned  an 
interest  in  her  cause  of  action,  cannot  be  made 
parties  to  the  suit  on  motion  of  the  adverse 
party.— GalTeston,  H.  &  S.  A.  Ry.  Co.  v.  Ma- 
thes  (Tex.  Cir.  App.)  411. 

ASSIGNMENTS    FOR    BENEFIT    OF 
CREOrTORS. 

I  1.     OemtgueUaa  and  operatioB  in  cen- 
eraL 

A  general  assignment  for  the  benefit  of  his 
creditors  by  one  holding  trust  property  does  not 
include  the  trust  property  or  devest  him  of  the 
power  to  convey  it.— Kutherford  t.  Ix)ving 
(T«.  Civ.  App.)  4ia- 

ASSOCIATIONS. 

See  "Building  and  Loan  Associations." 
Mutual  benefit  insurance  associations,  see  "In- 
surance," {  15. 
Presumption  as  to  government  of  voluntary  as- 
sociation by  parliamentary  roles,  see  "Parlia- 
mentary Law." 

ASSUMPTION. 

Of  risk  by  employe,  see  "Master  and  Serrant," 

ATTACHMENT. 

See  "Execution";    "Garnishment." 

Constitutional  guaranty  against  impairment  of 
obligation  of  contracts  as  applied  to  statutes 
relating  to  dissolution  of  attachment,  see 
"Constitutional  Law,"  {  3. 

Effect  of  proceedings  in  bankruptcy,  see  "Bank- 
ruptcy," {  2. 

Exemption'^,  see  "Exemptions";    "Homestead." 

I   1.    Wronsfnl  attaclimcnt. 

An  allegation  in  a  complaint  in  an  action  for 
wrongful  attachment  held,  as  against  a  general 
demurrer,  a  mere  recitation  of  the  effect  of  the 
judgment  in  the  attachment  suit,  and  not  an 
allegation  of  return  of  the  attached  property. — 
Chandler  v.  Howell  (Tex.  Civ.  App.)  426. 

ATTENDANCE 

Of  witness,  we  "Witnesses,"  i  1. 

ATTORNEY  AND  CLIENT. 

Allowance  to  administrator  for  counsel  fees,  see 

"Executors  and  Administrators,"  |  2. 
Arf;ument  and  conduct  of  counsel  at  trial  in 

civil  actions,  see  "Trial,"  §  2. 
Arguments  and  conduct  of  counsel  at  trial  in 

criminal   prosecutions,  see   "Criminal  Law," 

S  11. 
Attorneys  in  fact,  see  "Principal  and  Agent." 
Attorney  to  whom  interest  in  claim  has  been 

assigned  as  party  to  action  against  assignor, 

see  "Assignments,"  {  2. 
Fraud  of  attorneys  as  gronnd  for  setting  aside 

Judgment,  see  "Judgment,"  i  4. 

I   1.     Retainer  and  anthovlty. 

The  authority  of  an  attorney  to  represent  the 
client  in  an  election  contest  having  terminated, 
authority  to  collect  a  sum  allowed  by  the  Legis- 
lature to  reimburse  his  client  for  expenses  incur- 
red will  not  be  implied. — Hullam  v.  Coulter  (Ky.) 
772. 


An  attorney  of  record,  who  prosecutes  a  salt 
to  judgment,  has  authority  to  receive  the  mon- 
ey due  on  the  judgment. — Rhinehart  ▼.  New 
Madrid  Banking  Co.  (Mo.  App.)  315. 

A  general  attorney  of  a  carrier  held  author- 
ized to  agree  that  hearsay  testimony  might  be 
introduced  in  consideration  of  the  abandonment 
of  an  attempt  to  take  an  injured  person's  dep- 
osition in  a  proceeding  to  perpetuate  testimony. 
—Thompson  v.  Ft  Worth  &  R.  Q.  Ry.  Co.  (Tex. 
Civ.  App.)  29. 

I  S.    IHitlea  and  llabUltiee  of  attoney 
to  client. 

An  assignment  of  a  father's  entire  interest  In 
his  son's  estate  to  his  attom«r  held  invalid. — 
Barrett  v.  Ball  (Mo.  App.)  8^. 

A  suit  to  set  aside  an  assignment  of  plaintilFs 
interest  in  an  estate  to  an  attorney  who  had  pre- 
viously represented  him  will  be  considered  in 
the  same  manner  as  though  the  relation  existed 
at  the  time  of  the  assignment. — Barrett  v.  Ball 
(Mo.  App.)  866. 

I   3.    Oompensation   and   lien    of   attor- 
ney. 

Under  Ky.  St.  1800,  i  107,  an  attorney's  lien 
does  not  arise  on  an  appropriation  made  by  the 
Tjegislature  to  reimburse  his  client  for  expenses 
in  an  election  contest. — Hallam  t.  Coulter  (Ky.) 
772. 

An  attorney  rendering  services  in  the  collec- 
tion of  an  inheritance  due  a  minor  held  to  have 
no  lien  on  the  inheritance. — Kersey  v.  O'Day 
(Mo.  Sup.)  481. 

Attorneys,  reducing  claim  to  judgment  under 
contract  for  its  collection,  held  entitled  to  agreed 
commission,  even  though  judgment  was  collect- 
ed by  another.— Raiey  v.  Smith  (Tex.  Civ.  App.) 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,"  |  2. 
Of  attorney,  see  "Attoi-ney  and  Client,"  !  1. 
Of  road  commissioner,  see  "Highways,"  |  2. 

AVOIDANCE. 

Pleading  matter  in  avoidance,  see  "Pleading," 

AWARD. 

See  "Arbitration  and  Award,"  {  2. 

BAGGAGE. 

Of  passenger,  see  "Carriers,"  i  12. 

BAIL 

f    1.    In  orlmlnal  proseeutlona. 

Under  Cr.  Code  Prac.  ii  82,  85,  a  bail  bond 
held  not  invalid  as  to  the  sureties  because  of 
insufficient  description  of  offense.— Allen  v. 
Commonwealth  (Ky.)  1027. 

Ill  scire  facias  on  a  forfeited  bail  bond,  the 
judirment  nisi  must  be  introduced  in  evidence. 
—Nelson  v.  State  (Tex.  Cr.  App.)  398. 

A  plea  of  non  est  factum  is  not  necessary,  in 
scire  facias  on  a  forfeited  bail  bond,  where  the 
bond  is  not  signed  at  all.— Nelson  v.  Statu  (Tex. 
Cr.  App.)  398. 

Unsigned  bail  bond  held  absolutely  void. — Nel- 
son V.  State  (Tex.  Cr.  App.)  398. 

Appeal  dismissed  on  account  of  defect  in  the 
record  for  failure  to  file  recognizance  in  proper 
time.— Douthit  v.  State  (Tex.  Cr.  App.)  809. 

Under  Code  Cr.  Proc.  art.  910,  seizure  of  de- 
fendant on  capias  pro  fine  after  aSirmance  of 
conviction  held  to  satisfy  recognizance. — Carle- 
ton  V.  State  (Tex.  Cr.  App.)  1044. 
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Recognizance,   on   appeal  from   conviction   of 

Seddling  stoves  without  a  license,  held  fatally 
efecUve,  under  Code  Or.  Proc.  18B5,  art.  887. 
— Hannon  t.  State  (Tex.  Cr.  App.)  1053. 

Under  CJode  Cr.  Proc.  1896,  art.  887,  where  a 
recognizance  on  appeal  from  conviction  of  a 
misdemeanor  fails  to  state  punishment  assessed, 
the  appeal  will  be  dismissed. — Jackson  v.  State 
(Tez..Qr.  App.)  105&. 

BAILMENT. 

See  "Banks  and  Banking,"  {  2;  "Carriers,"  |{ 
2-6;  "Ldvery  Stable  Keepers";  "Pledges"; 
"Warehousemen." 

Distinguished  from  sale,  see  "Sales,"  |  1. 

Emb(>zzlement  or  larceny  by  bailee,  see  "Em- 
bezzlement." 

A  bailee  of  third  persons  can  recover  pos- 
session of  the  property  as  against  the  levy  of 
an  attachment  running  against  her  husband. — 
Vermilliou  v.  Parsons  (Mo.  App.)  994. 

BALLOTS. 

See  "Elections,"  I  1. 

BANKRUPTCY. 

See  "Assignments  for  Benefit  of  Oreditors." 

I   1.    Petition,      adjudication,      warraMt, 
and  euatody  of  property. 

Under  Rankr.  Act.  1898,  i  70,  snbd.  fi  (80 
Stat.  c.  541  [U.  8.  Oomp.  St.  1901,  p.  8451]), 
and  section  67d  [page  3449],  a  pledge  by  a 
bankrupt  of  personal  property,  accepted  by  the 

Sledgee  in  good  faith  and  without  notice  of  the 
ankrnptcy  proceediui^,  before  adjudication  of 
bankrnptcy,  held  valid. — Kennedy  v.  Pierce's 
Loan  Co.  (Mo.  App.)  357. 

Adjudication  in  bankruptcy  is  not  res  judicata 
against  the  rights  of  a  creditor  in  bankrupt's 
property  acquired  prior  to  adjudication. — Pep- 
perdine  v.  Bank  of  Se.vmour  (Mo.  App.)  890. 

Rrsistance  by  a  creditor,  under  Bankr.  Act 
1898.  30  Stat.  544  \V.  S.  Comp.  St.  1901,  p. 
3418],  of  bankruptcy  proceedings  against  his 
debtor,  does  not  bind  him  as  a  party  by  the  judg- 
ment.— Pepperdine  v.  Bank  of  Seymour  (Mo. 
App.)  890. 

{  S.  Assignment,  administration,  and 
distribntion  of  bankmpt'i  estate. 
Bankr.  Act  1898,  |  67,  subsec.  '%"  30  Stat. 
c.  541  [U.  S.  Oomp.  St.  1901,  p.  3450],  held 
to  apply  to  attachments  sued  out  in  state  as 
well  as  in  federal  courts.— Wood  y.  Carr  (Ky.) 
762. 

Under  Bankr.  Act,  c.  7,  i  67f,  30  Stat.  665 
tlT.  8.  Comp.  St.  1901,  p.  8450],  judgment  en- 
tered in  an  attachment  suit  within  four  months 
of  institution  of  bankruptcy  proceedings  does 
not  avoid  lien  of  attachment  acquired  more  than 
four  months  prior  to  such  proceedings. — Pepper- 
dine  V.  Bank  of  Seymour  (Mo.  App.)  890. 

In -a  suit  by  a  trustee  in  bankruptcy  to  avoid 
a  preference,  the  adjudication  is  admissible. — 
Calkins  v.  Farmers'  &  Mechanics'  Bank  (Mo. 
App.)  1098. 

In  a  bankrnptcy  trustee's  action  to  avoid  a 
preference,  it  is  proper  to  show  that  defendant's 
attorney  was  present  when  the  bankruptcy  pro- 
ceedings were  had,  as  showing  notice  thereof. — 
Calking  v.  Farmers'  &  Mechanics'  Bank  (Mo. 
App.)  1098. 

In  a  trustee's  suit  to  avoid  a  preference,  an 
instmotion  assuming  the  bankrupt's  insolvency 
and  that  he  intended  a  preference  held  not  erro- 
neous.—Calkins  V.  Farmers'  &  Mechanics'  Bank 
(Mo.  App.)  1098. 


i   3.    Bislits,  remedies,  and  dlaoharce  of 
bankrupt. 

A  court  is  Itound  to  take  notice  of  a  dis- 
charge in  bankruptcy  under  the  national  bank- 
ruptcy act  of  1898,  when  pleaded.— Wood  v. 
Carr  (Ky.)  762. 


BANKS  AND  BANKING. 


i  1. 


Bamkins  eorporatlons  and  aaaoela- 
tions. 

Persons  intending  to  conduct  private  banking 
business  held  eutitled  to  a  certificate,  notwith- 
standing the  fact  that  they  intend  to  conduct 
business  in  their  department  store.  Bev.  Sv 
1899,  US  1277,  1290.— State  ex  rel.  Jones  v. 
Cook  (Mo.  Sup.)  489. 

Under  Rev.  St.  1899,  {{  1278,  1298,  1301,  in- 
dividuals desiring  to  conduct  private  banking 
business  in  city  of  over  150,000  held  not  re- 
quired to  have  paid-np  capital  of  over  $5,000.— 
State  ex  rel.  Jones  v.  Cook  (Mo.  Sup.)  489. 

i   2.    Fnnotlans  and  dealings. 

Notice  to  a  bank,  in  which  plaintiff's  attorney 
had  deposited  money  collected,  that  there  was 
a  certain  amount  of  the  deposit  due  plaintiff, 
held  insnfBcient  to  charge  the  bank  with  lia- 
bility to  plaintiff  therefor. — Rhinehart  v.  New 
Madrid  Banking  Cp.  (Mo.  App.)  315. 

Where  an  attorney  deposited  money  collect- 
ed for  plaintiff  to  his  credit  in  a  bank,  the 
trust  relation  between  plaintiff  and  the  attornej 
did  not  charge  the  bank  as  trustee  for  plaintiff. 
—Rhinehart  t.  New  Madrid  Banking  Go.  (Mo. 
App.)  315. 

BAR. 

Of  action  by  former  adjudication, 

ment,"  §  6. 
Of  dower,  see  "Dower,"  I  1. 


"Judg- 


BATTERY. 

See  "Assault  and  Battery." 

BENEFICIAL  ASSOCIATIONS. 

Building  or  loan  associations,  see  "Building  and 
Loan  Associations." 

Mutual  benefit  insurance  associations,  see  "In- 
surance," I  15. 


BEQUESTS. 


See-  "Wills." 


In  civil  actions,  see  "Evidence,"  S  4. 
In  criminal  prosecutions,  see  "(Mminal  Law," 
i  8. 


BEST  AND  SECONDARY  EVIDENCE. 

see  "Evidence 
mentions,  see  ' 

BETTING. 

See  "Gaming." 

BIAS. 

Of  Juror,  see  "Jury,"  |  8. 

BILLS  AND  NOTES. 

Pledge  of  note,  see  "Pledges." 
Submission  to  arbitration  as  consideration  tat 
note,  see  "Oontracls,"  S  1. 

S   1.    Re^nlaites  and  Talldity. 

Notes  given  to  a  national  bank,  in  pursu- 
ance of  an  agreement  with  the  makers  for  the 
organisation  of  a  corporation  to  porduuse  and 
operate  a  flonring  mill  acquired  by  the  bank, 
held  based  on  a  sufficient  consideration. — ^Third 
Xat.  Bank  v.  Reichert  (Mo.  App.)  893. 
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1023. 

In  action  on  notes,  the  pleadings  held  to 
show  that  they  were  the  obligation  of  a  school 
district,  and  not  of  the  indiridnal  aignen. — 
Warford  v.  Temple  (Ky.)  1023. 

I  3.  Modlflfwtlon,  renewal,  and  rescla- 
■lon. 

A  subsequent  verbal  agreement  with  surety, 
without  consideration,  in  derogation  of  a  stipu- 
lation in  a  uote  as  to  notice  of  extension  of 
time,  will  not  be  upheld.— First  Nat.  Bank  t. 
WeUs  (Mo.  App.)  293. 

The  cancellntlon  of  an  old  note  is  sufficient 
consideration  for  a  new  one  in  lien  thereof. — 
Zuendt  t.  Doenier  (Mo.  App.)  873. 

i  4.  Biglits  and  IlahiUtiea  on  Indome- 
ntent  or  transfer. 

Bona  fide  purchaser  of  note,  who  has  dis- 
counted the  same  to  bank  and  takes  it  up  on 
dishonor,  assumes  the  position  of  bank  as  a 
bona  fide  purchaaer.— Oojne  t.  Anderson's  Eix'rs 
(Ky.)  753. 

Bona  fide  purchaser  of  note  held  not  affect- 
ed by  notice  to  his  agent  of  equitable  de- 
fenses on  renewal  thereof. — Ooyne  v.  Ander- 
son's Ex'r?   (Ky.)  753. 

One  cashing  a  check  on  a  forged  indorsement 
held  liable  to  the  true  owner.— Meyer  t.  Chas. 
Rosenheim  &  Co.  (Ky.)  1129. 

A  purchaser  of  a  note  given  for  a  part  of 
the  price  of  land  after  maturity  held  to  take 
the  same  subject  to  all  defenses. — Williams  v. 
Baker  (Mo.  App.)  339. 

The  purchaser  of  a  note  given  by  the  pur- 
chaser of  a  machine  who  knows  of  any  breach 
of  warranty  in  the  contract  of  sale  takes  it 
subject  to  any  defense  that  could  have  been 
made  to  a  suit  on  it  by  the  seller  of  the  ma- 
chine.—J.  I.  Case  Threshing  Mach.  Oo.  v.  Hall 
(Tex.  Civ.  App.)  835. 

I    S.    Aetlons. 

Holder  of  a  note  held  not  to  be  presumed  to 
have  surrendered  it  for  a  renewal  note  before 
the  signatures  of  the  sureties  on  the  old  note 
were  attached  to  the  new  note,— First  Nat. 
Bank  v.  Wells  (Mo.  App.)  293. 

In  view  of  customs  prevailing  in  country 
banks,  held,  that  the  law  will  not  imply  an  ac- 
ceptance of  a  renewal  note  before  signed  by 
the  old  sureties.— First  Nat.  Bank  v.  Wells 
(Mo.  App.)  293. 

A  subsequent  purchaser  of  land  held  not  es- 
topped to  set  up  a  breach  of  warranty  of  title 
aa  a  defense  to  a  note  for  a  part  of  the  pur- 
chase price  by  letters  written  oy  her  grantors 
to  plaintiff's  assignor,  the  payee  of  the  note. — 
Williams  v.  Baker  (Mo.  App.)  338. 

BONA  FIDE  PURCHASERS. 

Of  bill  of  exchange  or  promissory  note,  see 

"Bills  and  Notes,"  i  4. 
Of  land,  see  "Vendor  and  Purchaser,"  |  2. 
Of  property  held  on  secret  trust,  see  "Trusts," 

13. 
Pledges  ai  bona  fide  purchasers,  see  "Pledges." 

BONDS. 

Municipal  bonds,  see  "Municipal  Corporations," 

{  13. 
Of  liquor  dealers,  see  "Intoxicating  Liquors," 

<  8. 

Sureties  on  bonds,  see  "Principal  and  Surety." 

Bonds  for  performance  of  duties  of  trust  or 

offlce. 
See  "Sheriffs  and  Constables,"  f  2. 


On  appeal  from   justices  court,   see     Justices 

of  the  Peace,"  |  2. 
On  appeal  in  election  contest,  see  "Blections," 

S  2. 
On  appeal  in  criminal  prosecutions,  see  "Olm- 

inalLaw,"  {  17. 

BOOKS  OF  ACCOUNT. 

As  evidence  in  civil  actions,  see  "Bvidence," 
18. 

BOUNDARIES. 

See  "Fences";    "Municipal  Corporations,"  {  1. 

5  1.  Description. 

Calls  in  office  surveys  made  under  a  mistake 
may  be  disregarded,  and  effect  given  the  real 
intention  of  the  person  who  made  the  field  notes. 
—Bellman  v.  Sellman  (Tex.  Civ.  App.)  48.     ■ 

I  2.    Evidence,    aaoertalnaienit,   aad   ••- 
tablishinent. 

Where  adjoining  landowners  agree  that  a  cer- 
tain hedge  is  the  boundary  line,  such  agreement 
settles  all  questions  between  them  as  to  the  ex- 
tent of  their  ownership. — Brown  v.  Jolmaon  (Tex. 
Civ.  App.)  49. 

In  an  action  to  establish  a  boundary,  the 
original  field  notes  are  admissible  at  the  instance 
of  either  party.— Hamilton  v.  Saunders  (T«x. 
Civ.  App.)  1069. 

Where  plaintiff  introduced  the  original  field 
notes  of  the  survey  in  a  boundary  dispute,  de- 
fendant was  entitled  to  show  that  the  line  con- 
tended for  by  him  corresponded  with  one  or 
more  of  the  calls  of  such  field  notes. — Hamilton 
T.  Saunders  (Tex.  Civ.  App.)  1068. 

BREACH. 

Of  condition,  see  "Insurance,"  {  8. 
Of  contract,  see  "Contracts,"  {  4;  "Sales,"  |  2. 
Of  warranty,  see  "Insurance,"  I  8;    "Sales," 
«S  3,  5.  ^.  ,  ^ 

BREACH  OF  MARRIAGE  PROMISE 

A  petition  for  breach  of  marrlapre  contract 
held  not  demurrable  because  alleging  the  con- 
tract was  to  be  performed  "on  the day  of 

July,  1801."— Grubbs  v.  Pence  (Ky.)  785. 

Svidoice  held  not  tending  to  show  that  a 
person  was  not  at  a  certain  place  at  a  certain 
time.— Grubbs  v.  Pence  (Ky.)  785. 

An  instruction  held  to  properly  state  the 
measure  of  damages  for  breach  of  a  marriage 
contract. — Orubba  v.  Pence  (Ky.)  786. 

BRIDGES. 

I  1.  EstabllsliBaent,  eonstraotioa,  aad 
maintenanee. 
Gen.  St.  18(i3,  c.  68,  {  16,  as  amended  by 
Bev.  St.  1879,  {§  929,  953,  held  to  authorize  the 
organization  of  a  corporation  to  maintain  and 
operate  a  railroad  toll  bridge. — Southern  Illinois 

6  M.  Bridge  Co.  v.  Stone  (Mo.  Sup.)  453. 

BRIEFS. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"   |  9. 

BROKERS. 

See  "Principal  and  Agent." 

Insurance  brokers,  see  "Insurance,"  |  2. 
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I    1.     Compenamtloii   wnd  lla&. 

When  a  broker  produces  a  purchaser  will- 
iug  to  buy  on  the  seller's  terms,  he  is  entitled 
to  his  commissions,  though  the  sale  is  not  con- 
summated, it  the  fault  is  not  his.— Smye  t. 
Oroesbeck  (Tex.  Civ.  App.)  972. 

Where  a  principal  told  her  broker  that  the 
title  to  property  intrusted  to  him  was  good, 
she  cannot  evade  payment  of  commissions  to 
him  by  proof  of  a  lieu  on  the  property. — Smye 
T.  Qroosbeck  (Tex.  Civ.  App.)  972. 

A  broker  cannot  be  held  responsible  for  a  dis- 
agreement between  the  purchaser,  secured  by 
him,  and  his  principal,  as  to  title  to  the  prop- 
erty.— Smye  v.  Groesbeck  (Tex.  Civ.  App.) 
972. 

I  9.    AetloBS  for  oompeasatlaa. 

In  an  action  for  commissions  for  the  lease  of 
certain  property,  evidence  held  not  to  show  that 
plaintiff  was  acting  in  the  interests  of  tenant, 
so  as  to  preclude  recovery.— Rntledge- &  Kil- 
patrick  Realty  Co.  v.  Neely  (Mo.  App.)  359. 

In  an  action  by  broker  for  commissions,  where 
principal  had  stated  that  her  title  was  perfect, 
evidence  of  what  the  purchaser  would  have 
done,  had  there  been  au  incumbrance,  was 
properly  excluded.- Smye  v.  Oroeebeck  (Tex. 
Civ.  App.)  972. 

Whether  a  broker  had  secured  a  purchaser 
for  property,  so  as  to  entitle  him  to  a  com- 
mission, held  a  question  for  the  jury.— -Smye  v. 
Oroesbeck  (Tex.  Civ.  App.)  972. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

Notice  of  withdrawal  from  a  building  and 
loan  association  by  a  shareholder  gives  him  no' 
right  to  preference  in  the  distribution  of  the 
company's  assets.  —  Reitz  v.  Hay  ward  (Mo. 
App.)  374. 

A  credit  allowed  a  withdrawing  shareholder 
in  a  building  and  loan  association  of  interest  on 
interest  rightly  paid  held  erroneous.— Reitz  v. 
Hayward  (Mo.  App.)  374. 

A  tender  of  settlement  of  a  loan  advanced  by 
a  building  and  loan  association  releases  the  fur- 
ther payment  of  interest— Reitz  v.  Hayward 
(Mo.  App.)  374. 

Under  Rev.  St.  1899,  {  1370,  the  withdrawal 
of  stock  from  building  and  loan  association  on 
payment  of  a  loan  is  not  prohibited,  since  sec- 
tion 1308  expressly  provides  therefor. — Reitz  v. 
Hayward  (Mo.  App.)  374. 

Notice  of  intention  to  repay  a  loan  advanced 
by  a  building  and  loan  association,  as  required 
by  Rev.  St.  1899,  {  13G8,  held  waived.— Reitz 
V.  Hayward  (Mo.  App.)  374. 

A  set-off  in  favor  of  a  withdrawing  share- 
holder in  a  building  and  loan  asfiooiation,  on 
accouut  of  stock  assigned  him,  held  properly 
refused.— Reitz  v.  Hayward  (Mo.  App.)  374. 

A  withdrawing  shareholder  in  a  building  and 
loan  association  is  entitled  to  be  credited  on 
his  loan  with  dividends  earned  previous  to  the 
association's  insolvency. — Reitz  ▼.  Hayward 
(Mo.  App.)  374. 

A  withdrawing  shareholder  in  a  building  and 
loan  association  Aefd  chargeable  with  interest 
on  the  full  value  of  the  loan  advanced.— Reitz 
▼.  Hayward  (Mo.  App.)  374. 

Under  Rev.  St.  1899,  i  1368,  the  credit  to  be 
allowed  a  withdrawing  shareholder  in  a  build- 
ing and  loan  association  for  his  shares  is  to  be 
computed  according  to  their  actual  value. — 
Reitz  V.  Hayward  (Mo.  App.)  374. 

Withdrawal  by  a  shareholder  from  a  building 
and  loan  association  before  insolvency  gives 
him  a  right  to  be  credited  with  the  withdrawal 
value  of  pledged  stock  and  dividends  previ- 
ously declared.- Reitz  v.  Hayward  (Mo.  App.) 
374. 


A  stockholder  in  a  boilding  assodation  can- 
not claim  that  his  contract  of  membership 
and  stock  subscription  was  a  fraud  on  the 
usury  law.  under  Rev.  St.  1889,  §  2814,  Rev. 
St.  1899,  i  1364,-Stanley  v.  Verity  (Mo.  App.) 
727. 

Stockholder  in  building  association  Md  not 
entitled  to  have  monthly  payments  on  stock 
credited  on  loan.— Stanley  v.  Verity  (Mo.  App.) 
727. 

Act  of  building  and  loan  association  in  ar- 
bitrarily fixing  the  time  when  certain  stock 
would  mature  held  ultra  vires. — Williams  v. 
Verity  (Mo.  App.)  732. 

Assignee  of  building  and  loan  association 
held  estopped  by  ultra  vires  representation 
from  claiming  that  a  deed  of  trust  bad  not 
been  extinguished. — Williams  t.  Verity  (Mo. 
App.)  732. 

BURGLARY. 

I   1.    Offenaea   sad  reapoaslbllltj  tker«« 
for. 

Temporary  ownership  or  actual  care  and  con- 
trol of  stolen  property  constitutes  ownership, 
in  the  seuse  used  in  an  indictment  for  burglary. 
— Blackwell  v.  State  (Tex.  Cr.  App.)  960. 

I   2.     Proaeontion    and    pnmlaluneat. 

In  a  prosecution  for  burglary,  evidence  as  to 
the  finding  of  some  of  the  stolen  goods  held  ad- 
missible.- McAnally  t.  State  (Tex.  Gr.  App.) 
404. 

lu  a  prosecution  for  burglary,  evidence  as  to 
the  finding  of  some  of  the  stolen  goods  a  week 
after  the  burglary  held  admissible.— HcAjially 
V.  SUte  (Tex.  Cr.  App.)  404. 

In  a  prosecution  for  burglary,  evidence  as  to 
the  finding  of  some  of  the  stolen  goods  while 
defendant  was  in  jail  held  admissible.  —  Mc- 
Anally V.  State  (Tex.  Cr.  App.)  404. 

In  a  prosecution  for  burglary,  certain  arti- 
cles held  admissible  in  evidence,  although  not 
positivdy  identified  as  those  stolen. — McAnally 
V.  State  (Tex.  Cr.  App.)  404. 

In  a  prosecution  for  burglary,  evidence  as  to 
the  arrest  of  one  having  some  of  the  stolen 
goods  held  admissible. — McAnally  t.  State 
(Tex.  Or.  App.)  404. 

Evidence  held  to  show  the  persou  occupying 
the  house  burglarized  was  in  temporary  owner- 
ship or  actual  control  of  the  property. — ^Black- 
well  V.  State  (Tex.  Cr.  App.)  960. 

Evidence  held  to  suRtain  a  conviction  of  bur- 
glary.— Blackwell  v.  State  (Tex.  Cr.  App.)  960. 

BY-LAWS. 

Of  municipal  corporation,  see  "Municipal  Cor- 
porations," S  2. 

CANALS. 

See  "Waters  and  Water  Conrses,"  |  2. 

CANCELLATION  OF  INSTRUMENTS. 

See  "Reformation  of  Instruments." 

Cancellation  of  insurance  policy,  aee  "Insur- 
ance," {  7. 

Cancellation  of  leases  of  public  lands,  see  "Pub- 
lic Lands,"  §  2. 

Rescission  of  contract,  see  "Contracts,"  |  3. 

Setting  aside  fraudulent  conveyances,  see 
"Fraudulent  Conveyances,"  i  2. 

{   1.    JRlclit  of  «etlan  and  defenses. 

Facts  held  to  show  sufficient  grounds  for  can- 
cellntiou  of  a  deed  given  by  a  father  to  his 
son  In  consideration  of  support  for  the  rest  of 
such  father's  life.— McDowell  t.  McDowell 
(Ky.)  1022. 
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Allowance  made  m  a  decree  canceling  a  deed 
^ven  in  consideration  of  support  of  one  of 
the  parties  held  sufflcieut  compensation  for  ex- 
penses incurred  in  such  support  to  tlie  date 
of  the  cancellation. — McDowell  v.  McDowell 
(Ky.)  1022. 

CAPITAL 

Of  bank,  see  "Banks  and  Banking,"  |  1. 

CARNAL  KNOWLEDGE. 


See  "Rape." 


I  1. 


CARRIERS. 


Control  and  recnlatlon  of  eommon 
oairrlerfl. 

Vnder  Rev.  St.  1805,  arts.  4666,  4566,  held, 
that  the  court's  inquiry,  in  an  action  against 
railroad  commission,  is  not  limited  to  whether 
a  freight  rate  amounts  to  the  taking  of  prop- 
erty without  due  process  of  law. — Railroad 
Commission  of  Texas  y.  Weld  &  Nerille  (Tex. 
Sup.)  629. 

The  freight  rate  on  cotton  made  by  the  rail- 
road commission  held  not  unreasonable  and 
unjust  to  plaintiff,  within  Rev.  St.  ISOS^art. 
4566.— Railroad  Commission  of  Texas  v.  Weld 
&  NeviUe  (Tex.  Sup.)  529. 

An  interstate  shipment  of  corn  held  to  hare 
terminated  at  Texarkana,  and  a  further  ship- 
ment from  that  point  to  O.  was  an  intrastate 
«hinment,  for  which  defendant  was  only  enti- 
tled to  charge  the  rates  fixed  by  the  state  rail- 
road commissiou.— Gulf,  C.  &  S.  F.  Ry.  Co.  t. 
State  (Tex.  Civ.  App.)  429. 

In  action  under  Rey.  St.  1896,  art  4674, 
against  railroad  company  for  unjust  discrim- 
ination, evidence  hdd  insufficient  to  show  that 
railroad  had  known  that  certain  cotton  billed  : 
abroad  was  really  intended  as  a  local  ship- 1 
ment.— State  T.  San  Antonio  &  A.  P.  Ry.  Co. 
<Tex.  CSV.  App.)  572.  | 

The  intent  that  the  destination  of  a  shipment  I 
shall  be  a  point  in  another  state  held  to  make  it  | 
an  interstate  shipment.— Gulf,  0.  &  S.  P.  Ry.  , 
Co.  V.  Port  Grain  Co.  (Tex.  Cir.  App.)  845.       I 

I   2.    Csrriase  of  cooda. 

Railroad  corporation  cannot  refuse  to  take 
freight  from  shippers.— Bedford-Bowling  Green 
Stone  Co.  r.  Oman  (Ky.)  1038. 

Railroad  company  Md  not  liable  for  an  over- 
charge for  freight  exacted  by  a  connecting  car- 
rier, in  the  absence  of  any  showing  that  it  ever 
received  any  part  of  such  overcharge. — Chicago, 
R.  I.  &  T.  Ky.  Co.  T.  Henderson  (Tex.  Civ, 
App.)  36. 

Where  goods  are  not  demanded  by  a  con- 
signee immediately  after  their  arrival,  the  car- 
rier is  liable  only  as  a  warehouseman. — St. 
Ix)nis  &  S.  P.  R.  Co.  y.  Akers  (Tex.  Civ.  App.) 
848. 

-I   3.    -^  Bills   of  lading,   sMpplnc   re- 
eelpts,  and  special  eontraota. 

In  Missouri  a  carrier  is  not  required  to  no- 
tify a  consignee  of  the  arrival  of  a  shipment. — 
Herf  &  Frerichs  Chemical  Co.  v.  Lackawanna 
Line  (Mo.  App.)  346. 

A  station  agent  may  bind  railroad  by  ver- 
bal contract  to  furnish  freight  cars  at  a  given 
time.— Gulf,  C  &  S.  F.  Ry.  Co.  v.  Irvine  & 
Woods  (Tex.  Civ.  App.)  540. 

I  4.    —  Transportation    and    dellTory 
by  carrier. 

A  failure  by  a  carrier  to  give  a  consignee  a 
notice  required  by  local  usage  held  to  consti- 
tnte  a  breach  of  the  contract  of  shipment. — 
Herf  &  Frerichs  Chemical  Co.  v.  Lackawan- 
na Line  (Mo.  App.)  346. 


whether   a  earner  gave  a  consignee  personal 

notice  of  the  arrival  of  a  shipment. — Herf  & 

Frerichs   Chemical   Co.   r.  Lackawanna    Line 
(Mo.  App.)  346. 

A  usage  requiring  a  carrier  to  notify  a  con- 
signee of  the  arrival  of  a  shipment  is  not  dis- 
pensed with  by  a  stipulation  that  the  goods  are 
to  be  called  for  on  the  day  of  their  arrival. — 
Herf  &  Frerichs  Chemical  Co.  v.  Lackawanna 
Line  (Mo.  App.)  346. 

A  uniformly  observed  usage  at  a  certain 
place,  requiring  carrier  to  give  consignee  notice 
of  arrival  of  shipment,  held  binding  on  a  car- 
rier.— Herf  &  li'rerichs  Chemical  (jo.  v.  Lack- 
awanna Line  (Mo.  App.)  346. 

Facts  held  to  make  it  a  question  for  the  jury 
whether  a  consignee  received  notice  by  maU 
of  the  arrival  of  a  shipment. — Herf  &  Frerichs 
Chemical  C!o.  v.  Lackawanna  Line  (Mo.  App.) 
346. 

Initial  carrier  may  select  route,  in  absence 
of  selection  by  shipper.— Gulf,  0.  &  S.  F.  Ry. 
0>.  T.  Irvine  &  W^oods  (Tex.  av.  App.)  640. 

8   6.    —  Iioss   of   or  Injury   to   (oods. 

A  shipper  held  not  authorized  to  abandon 
goods  and  recover  for  them,  except  on  a  show- 
ing that  the  carrier  negligently  kept  them  in 
an  un.snfe  place  till  they  materially  deterio- 
rated.—Herf  &  Frerichs  Chemical  Co.  v.  Lack- 
awanna Line  (Mo.  App.)  346. 

A  carrier  is  liable  for  damages  resulting 
from  deviation  from  route  selected  by  shipper. 
—Gulf,  C.  &  S.  "P.  Ry.  Co.  v.  Irvine  &  Woods 
(Tex.  Civ.  App.)  540. 

{  6.     —  Conneotlnc  oarrlers. 

Authority  of  the  station  agent  to  bind  a  rail- 
road on  a  contract  of  carriage  beyond  its  ter- 
minus may  be  inferred  from  course  of  dealing. 
-Faulkner  v.  Chicago.  R.  I.  &  P.  Ry.  Co.  (Mo. 
App.)  927. 

Station  agent's  authority  to  bind  a  railroad 
on  a  contract  of  carriage  to  a  point  beyond  its 
line  must  be  proved.- Faulkner  v.  Chicago,  R. 
I.  &  P.  Ry.  do.  (Mo.  App.)  927. 

Court  held  to  have  jurisdiction,  under  express 
provisions  of  Gen.  Laws  1899,  p.  214,  of  action 
against  several  connecting  carriers  for  breach  of 
contract  to  furnish  return  passage.— Texas  &  P. 
Ry.  Co.  T.  Lynch  (Tex.  Civ.  App.)  66. 

Acceptance  of  freight  from  a  connecting  line 
held  ratification  of  contract  of  shipment,  where- 
by plaintiff  was  to  receive  return  passage,  under 
Rev.  St.  art.  331a,  relating  to  liability  of  con- 
necting carriers  on  contracts  for  through  ship- 
ment—Texas &  P.  Ry.  Co.  V.  Lynch  (Tex.  Civ. 
App.)    66. 

Where  a  connecting  railroad  was  not  sued 
as  a  partner,  the  terms  of  a  contract  limiting 
its  liability  to  injuries  caused  on  its  own  line 
were  valid.— Askew  v.  Gulf,  C.  &  S.  P.  Ry.  Co. 
(Tex.  Civ.  App.)  846. 

{   7.    Carrlacs  of  live  stock. 

In  action  by  shipper  for  loss  of  live  stock  in 
transit,  issues  as  to  whether  amount  realized 
by  carrier  on  forwarding  goods  to  market  and 
selling  them  was  all  that  could  be  realized,  and 
whether  amount  tendered  was  amount  realized, 
held  not  determinable  under  pleadings.— Spald- 
ing V.  Chicago,  B.  &  Q.  R.  Co.  (Mo.  App.)  274. 

The  fact  that  a  shipment  of  live  stock  is  de- 
layed, and  the  property  injured  and  depreciated 
in  value,  will  not  justify  the  shipper  in  aban- 
doning the  property  and  charging  the  carrier 
as  for  a  conversion. — Spalding  v.  Chicago,  B. 
&  Q.  R.  Co.  (Mo.  App.)  274. 

A  shipper's  refusal  to  care  for  live  stock  en 
route,  as  the  contract  required,  will  not  relieve 
the  carrier  from  the  duty  to  transport  and  car4 
for  them  at  the  shipper's  expense.- Spalding  v. 
Chicago,  B.  &  Q.  B.  Go.  (Mo.  App.)  274. 
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In  an  action  against  a  railroad  company  for 
injury  to  cattle  caused  by  delay  of  connecting 
carrier,  evidence  of  previous  course  of  dealing 
held  snfBcient  to  submit  the  issue  of  station 
agent's  authority  to  make  the  contract  to  the 
jury.— Faulkner  v.  Chicago,  R.  X.  &  P.  Ry.  Co. 
(Mo.  App.)  927. 

In  an  action  against  a  railroad  company  for 
Injury  to  cattle  caused  by  delay  of  connecting 
carrier,  evidence  held  sufficient  to  submit  the 
issue  of  the  construction  of  the  contract  as  for 
through  carriage  to  the  jury.— Faulkner  v.  Chi- 
cago, R.  I.  &  P.  Hy.  Co.  (Mo.  App.)  927. 

In  an  action  against  a  railroad  company  for 
injury  to  stock  in  transit,  the  charge  held  not 
erroneous,  as  authorizing  a  recovery  for  injuries 
sustained  while  the  stock  was  in  the  possession 
of  a  conuectiug  carrier.— Chicago,  R.  I.  &  T. 
Ry.  Co.  T.  Henderson  (Tex.  Civ.  App.)  36. 

Severe  cold  weather  and  snow  in  Missonri  in 
December  held  not  an  "act  of  God,"  so  as  to 
exempt  a  carrier  from  damage  to  cattle  result- 
ing therefrom,  when  the  exposure  was  caused 
by  unreasonable  delay. — Texas  &  P.  Ry.  Co.  v. 
Smissen  (Tex.  Civ.  App.)  42. 

In  an  action  for  injuries  to  live  stock,  an  in- 
struction that  defendant  was  liable  for  all  in- 
juries received  on  its  line  held  too  broad. — Gulf, 
0.  &  S.  F.  Ry.  Co.  V.  Bntler  (Tex.  Oiv.  App.)  84. 

Where  plaintiflf  sold  cattle  which  died  in  tran- 
sit, the  amount  received  therefor  should  be  de- 
ducted from  damages  recoverable  from  the  car- 
rier for  the  loss  of  the  cattle.— Gulf,  C.  &  S.  F. 
Ry.  Co.  T.  Butler  (Tex.  Civ.  A-pp.)  84. 

The  measure  of  4  carrier's  liability  for  cattle 
dying  from  injuries  in  transit,  arising  from  the 
carrier's  negligence,  is  their  market  value  at  the 
point  of  destination.— Gulf,  C.  &  S.  F.  Ry.  <3o.  v. 
BuUer  (Tex.  Civ.  App.)  84. 

In  an  action  against  a  carrier  for  injuries  to 
live  stock,  evidence  as  to  the  notice  to  defend- 
ant of  the  arrival  of  the  stock  by  a  connecting 
carrier  held  properly  excluded. — Gulf,  C.  &  S. 
F.  Ry.  Co.  V.  Butler  (Tex.  Civ.  App.)  84. 

A  contract  which  shippers  expected,  when 
they  delivered  the  stock  to  the  carrier,  to  sign, 
held-  to  govern. — ^Texas  P.  Ry.  Co.  v.  Byers 
Bros.  (Tex.  Civ.  App.)  427. 

A  contract  of  shipment  of  stock  held' not  to 
require  the  carrier  to  feed  and  water,  but  only 
to  furnish  facilities.— Texas  P.  By.  Co.  v.  By- 
ers Bros.  (Tex.  Civ.  App.)  427. 

Connecting  carriers  held  not  jointly  liable  on 
an  interstate  contract  of  shipment,  limiting  the 
liability  of  each  to  its  line.— Texas  P.  Ry.  Co. 
V.  Byers  Bros.  (Tex.  Civ.  App.)  427. 

Where  there  was  no  evidence  as  to  increased 
damages  resulting  from  shipment  of  cattle 
over  a  longer  route  than  that  selected  by  ship- 
per, submission  of  such  issue  held  error. — Gulf, 
C.  &  S.  F.  Ry.  (3o.  v.  Irvine  &  Woods  (Tex. 
Civ.  App.)  640. 

In  an  action  against  a  railroad  tor  negli- 
gently transporting  cattle,  evidence  of  death 
of  cattle  after  leaving  cars  held  admissible. — 
Gulf,  0.  &  S.  F.  Ry.  Co.  v.  Irvine  &  Woods 
(Tex.  Civ.  App.)  540. 

Evidence-  of  customary  running  time  of  cattle 
trains  over  route  selected  by  shipper  held  ad- 
missible, where  railroad  deviated  from  such 
route,  but  not  evidence  as  to  running  time  of 
one  particular  train. — Gulf,  C.  &  S.  F.  Ry. 
Oj.  v.  Irvine  &  Woqfis  (Tex.  Civ.  App.)  640. 

Shippers  held  not  bonnd  to  demand  other 
cars  m  writing  to  entitle  them  to  recover  for 
injuries  to  cattle  by  reason  of  defective  cars. 
— Gnlf,  C.  &  S.  F.  Ry.  Co.  v.  Irvine  &  Woods 
(Tex.  C»v.  App.)  540. 

i  8.     Oarriase  of  paaaeagera. 

A  carrier  is  entitled  to  limit  the  nse  of  an 
excursion  ticket,  sold  at  •  reduced  rate,  to  any 


particular  train  or  trains. — England  v.  Interna- 
tional &  G.  N.  R.  Co.  (Tex.  Civ.  App.)  24. 

The  relation  of  carrier  and  passenger  con- 
tinues after  a  man  has  left  a  railroad  car,  un- 
til he  has  had  reasonable  time  to  leave  th« 
depot,  without  reference  to  the  object  of  his 
journey.— Houston  &  T.  C.  R.  Co.  v.  BatcUer 
(Tex.  Civ.  App.)  981. 

{  9.    -^  Peraonal  ImJarles. 

Evidence  held  not  to  show  that  railroad  was 
guilty  of  negligence  causing  injury  to  passen- 
ger.—Illinois  Cent.  R.  Co.  v.  Boles  (Ky.)  10S4. 

In  an  action  for  injuries  sustained  in  a  rail- 
way collision,  plaintiff  held  to  have  made  oat 
prima  facie  case,  without  charging  or  showing 
specific  negligence  of  any  particular  servant. 
— Malloy  ▼.  St.  Louia  &  S.  Ry.  Ca  (Ma  Sap.) 
169. 

Under  the  evidence,  in  an  action  for  injnries 
sostained  by  a  passenger  on  an  electric  car  on 
account  of  a  collision,  a  certain  instmction  re- 
quested by  defendant  held  properly  refused. — 
Hpnnessy  v.  St  Louis  &  S.  Ry.  Co.  (Mo.  Snp.) 
162. 

Railroad  company  heid  guilty  of  negligence  in 
permitting  collision  in  which  plaintiff  was  injnr- 
ed.— Hennesay  v.  St  Louis  &  S.  Ry.  (jO.  (Mo. 
i  Sup.)  162. 

!  Evidence  in  an  action  for  injury  to  a  passen- 
ger by  derailment  of  a  street  car  held  suffident 
to  authorise  the  jury  to  find  that  the  car  left 
the  track  because  of  defects  in  the  flange  of  a 
wheel,  and  because  the  car  was  run  around  a 
curve  at  the  usual  rate  of  speed  at  which  sound 
cars  are  run  around  it. — Johnson  v.  St.  Louis 
&  S.  Ry.  Co.  (Mo.  Sup.)  173. 

The  negligence  charged  by  a  petition  in  an 
action  for  injury  to  a  passenger  from  derail- 
ment of  a  car  held  not  accurately  specific — 
Johnson  t.  St  Louis  &  8.  Ry.  Co.  (Mo.  Sap.) 
173. 

There  is  no  distinction  in  law  between  the 
duties  and  liabilities  of  a  carrier  by  elevator 
and  one  by  railroad. — ^Becker  v.   Lincoln  Real 
'  Estate  &  Building  Co.  (Mo.  Sup.)  681. 

A  carrier  by  elevator  is  not  an  insurer,  but 
'  is  required   to  exercise  the  highest  degree   of 
care.— Becker  v.  Lincoln  Real  Estate  &  Baild- 
ing  Co.  (Mo.  Sup.)  581. 

A  carrier  by  elevator  must  allow  reasonable 
I  time  for  passengers  to  enter  and  leave  the  car 
with   safety. — Becker   v.   Lincoln   Real   Elstate 
&  Building  Co.  (Mo.  Sup.)  681. 

I  In  an  action  for  injuries  received  by  a  pas- 
senger in  an  elevator,  the  rule  that  plaintiff 
cannot  count  on  one  cause  of  action  and  re- 
cover on  another  held  not  to  apply. — Becker  v. 
Lincoln  Real  Estate  &  Building  O.  (Mo.  Snp.) 
581. 

Duty  of  elevator  operator  to  passengers, 
when  one  of  them  directs  him  to  stop  at  a  cer- 
tain floor,  defined.— Becker  v.  Lincoln  Real 
Estate  &  Building  Co.  (Mo.  Sup.)  681. 

Duty  of  elevator  operator,  before  starting  his 
car  after  stopping  at  a  certain  floor,  defined. — 
Becker  v.  Lincoln  Real  Estate  &  Building  0». 
(Mo.  Sup.)  581. 

A  street  railway  held  not  liable  to  one  who, 
trying  to  catch  a  car,  falls  over  a  stump  in 
the  street  aronnd  whicn  the  company  had  baOt 
a  platform. — Lucas  v.  St  Louis  &  S.  Ry.  On. 
(Mo.  Sup.)  589. 

In  an  action  for  Injuries  to  a  passenger,  an  in- 
struction defining  n^ligence  held  correct— St. 
Louis  Southwestern  By.  Co.  v.  Harrison  (Tex. 
Civ.  App.)  38. 

In  an  action  for  injuries  to  a  passenger,  an  in- 
struction held  not  objectionable  as  charging  that 
a  failure  to  stop  a  suffident  length  of  time  to 
enable  the  passenger  to  aUgbt  u  M*l«tf  was 
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negligence  as  a  matter  of  law. — St.  Lonia  South- 
-weatem  By.  Co.  t.  Harrison  (Tex.  Civ.  App.) 
88. 

In  an  action  tor  injnrlea  to  a  panenger,  a 
requested  instruction  held  erroneous,  as  malting 
the  question  of  negligence  depend  on  the  con- 
ductor's belief,  and  as  requiring  ordinary  care, 
instead  of  the  care  owed  by  carriers  of  passen- 
gers.— St.  Louis  Southwestern  Ky.  Co.  v.  Har- 
rison (Tex.  Civ.  App.)  38. 

In  an  action  for  injuries  to  a  passenger  In 
attempting  to  alight,  an  instruction  that  if  the 
train  was  held  a  reasonable  length  of  time  after 
the  station  was  announced,  and  plaintiff  failed 
to  get  off  until  after  the  train  was  started,  she 
coiUd  not  recover,  held  improperly  '  refused. — 
Galyeston,  H.  &  S.  A.  Ry.  Co.  t.  Mathes  (Tex. 
CiT.  App.)  411. 

An  instruction  that  a  carrier  owed  a  pas- 
senger uo  duty  to  stop  at  an  intermediate  sta- 
tion held  properly  refused.— Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Mathes  (Tex.  Civ.  App.)  411. 

In  an  action  for  injuries  to  a  passenger '  in 
attempting  to  alight,  a  requested  Instruction, 
erroneously  refused,  held  not  covered  by  the 
charge. — Galyeston,  H.  &  S.  A.  Ry.  Co.  v. 
Mathes  (Tex.  Civ.  App.)  411. 

A  railroad  must  eqnip  its  engines  with  the 
most  approved  spark  arresters  m  use  to  pre- 
vent the  escape  of  sparks  or  cinders. — St.  Louis 
Bouthwestern  Ry.  Co.  v.  Parks  (Tex.  Civ.  App.) 
439. 

Allegation  in  complaint  against  railroad  tor 
personal  injuries  held  merely  matter  of  in- 
ducement, and  not  of  substance.— St.  Louis 
Southweatern  Ry.  Co.  t.  Parks  (Tex.  Civ.  App.) 
439. 

Proof  that  plaintiff  was  struck  in  the  eyes 
by  sparks  from  defendant's  engine  held  to  make 
out  a  prima  facie  case  of  negligence.— St  Louis 
Southwestern  Ry.  Co.  v.  Parks  (Tex.  Civ.  App.) 
439. 

Negligence  of  railroad,  resulting  in  injury  to 
passenger,  held  to  be  so  gross  as  to  make  al- 
most any  kind  of  error  in  the  charge  on  neg- 
ligence immaterial.— (Central  Texas  &  N.  W. 
Ry.  Co.  V.  Smith  (Tex.  Qv.  App.)  537. 

In  coupling  cars  on  a  freight  train  a  rail- 
road company  owes  passengers  thereon  the  duty 
exercl<!cd  by  very  cautions  persons  under  simi- 
lar circumstances.- Chicago,  R.  I.  &  P.  Ry.  Co. 
V.  Buie  (Tex.  Civ.  App.)  853. 

A  railroad  held  guilty  of  negligence  for  not 
waiting  for  a  passenger  while  be  was  purchas- 
ing a  ticket  at  the  conductor's  direction. — Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texaa  v.  Gist  (Tex. 
Civ.  App.)  867. 

Where  a  passenger  had  used  insulting  lan- 
guage to  the  conductor,  who  assaulted  the  pas- 
senger after  leaving  the  car,  the  jury  should 
be  permitted  to  consider  such  conduct  in  assess- 
ing his  damages. — Houston  &  T.  C.  R.  Co.  v. 
Batchler  (Tex.  Civ.  App.)  981. 

Defendant's  requested  instruction,  which  pre- 
sents afflrmatirely  its  theory  as  made  by  the 
evidence,  and  would  assist  the  jury,  should  be 
given.— St.  Louis  Southwestern  Ry.  Co.  of 
Texas  v.  Patterson  (Tex.  Civ.  App.)  087. 

J 10.  -^  Oontribwtory      nesllseno*      of 
person  Injiuped. 

It  ia  the  duty  of  a  passenger  in  an  elevator 
to  use  ordinary  care  to  keep  from  being  hurt — 
Becker  v.  Lincoln  Real  Estate  &  Building  Co. 
<Mo.  Sup.)  681. 

A  charge  on  contributory  negligence  in  action 
against  a  carrier  held  not  misleading.— Chi- 
cago, B.  I.  ft  P.  Ry.  Co.  V.  Buie  (Tex.  Oiv. 
App.)  868. 

A  passenger  on  a  freight  train,  injured  while 
standing  in  the  caboose,  Jteld  not  guilty  of  con- 
tributory negligence  aa  a  matter  of  law. — Chi- 


cago, R.  I.  &  P.  By.  Co.  T.  Buie  (Tix.  Oiv. 
App.)  853. 

ill.  — ^  Ejeetioa  of  passensers  and  la- 
tntdera. 

Railroad  held  liable  for  injuries  to  trespasser 
ejected  from  train  while  in  motion  by  a  brake- 
man,  although  acting  in  violation  of  company's 
rules.- Curtis  v.  Chicago,  R.  I.  &  P.  Ry.  Oo. 
(Mo.  App.)  1103. 

Where  a  passenger's  ticket  did  not  entitle  him 
to  travel  on  the  train,  from  which  he  was  eject- 
ed with  no  unnecessary  force,  he  was  not  enti- 
tled to  recover  for  such  ejection. — England  v. 
International  &  Q.  N.  R.  Co.  (Tex.  Civ.  App.) 
24.        • 

Where  plaintiff  was  wrongfully  ejected  from 
defendant  8  train,  enhanced  pain  in  his  injured 
hand,  caused  by  such  expulsion,  held  properly 
considered  in  assessing  damages. — ^Texas  &  P. 
Ry.  Co.  V.  Lynch  (Tex.  Civ.  App.)  65. 

.  Where  plaintiff  was  wrongfully  and  forcibly 
expelled  from  train  by  negro  porter,  verdict 
for  $1,500  held  not  excessive.— Texas  &  P.  Ry. 
Co.  V.  Lynch  (Tex.  Civ.  App.)  65. 

In  an  action  for  forcible  ejection  from  train 
in  breach  of  contract  for  return  passage,  plain- 
tiff's failure  to  present  transportation  request  to 
defendant's  agent  held  immaterial,  where  he  did 
present  the  contract  and  was  told  it  would  be 
''all  right."— Texas  &  P.  Ry.  Co.  t.  I^rnch  (Tex. 
Civ.  App.)  66. 

Plaintiff  held  not  required  to  pay  hia  fare  to 
entitle  him  to  recover  for  forcible  ejection  from 
train,  in  breach  of  defendant's  contract  to  fur- 
nish return  passage. — Texas  &  P.  Ry,  Co.  T. 
Lynch  (Tex.  Civ.  App.)  66. 

{  IS.  — ^  Pasaensovs'  oSeota. 

Whether,  in  an  action  against  a  sleeping  car 
company  by  a  passenger  for  the  recovery  for 
the  loss  of  his  personal  belongings  while  a  pas- 
senger, plaintiff's  evidence,  tending  to  prove 
that  the  goods  were  stolen  by  defendant's  por- 
ter, was  overcome  by  defendant's  evidence,  held 
a  question  for  the  jury. — Morrow  v.  Pullman 
Palace  Car  Co.  (Mo.  App.)  281. 

Whether  a  sleeping  car  company,  in  an  ac- 
tion against  it  by  a  passenger  for  the  recovery 
for  the  loss  of  his  personal  belongings,  was  neg- 
ligent held,  under  the  evidence,  a  question  for 
the  jury. — Morrow  v.  Pullman  Palace  Car  Co. 
(Mo.  App.)  281. 

Whether  a  passenger,  in  an  action  against  a 
sleeping  car  company  by  him  for  the  recovery 
for  the  loss  of  his  personal  belongings  while  a 
passenger,  was  guilty  of  contributory  negli- 
gence, held,  under  the  evidence,  a  question  for 
5ie  jury. — Morrow  v.  Pullman  Palace  Car  Co. 
(Mo.  App.)  281. 

A  sleeping  car  company  is  liable  for  the 
thefts  of  its  servants  to  the  extent  of  the  nec- 
essary baggage  or  money  of  the  passenger,  re- 
gard being  had  to  the  character,  duration,  and 
purposes  of  the  journey,  though  the  passenger 
was  negligent. — Morrow  v.  Pullmau  Palace  Car 
Co.  (Mo.  App.)  281. 

A  sleeping  car  company,  permitting  a  passen- 
ger to  occupy  the  smoking  compartment  of  its 
car,  Aeld  to  assume  to  the  passenger  the  same 
duties  as  if  he  had  occupied  a  regular  berth. — 
Morrow  T.  Pullman  Palace  Car  Co.  (Mo.  App.) 
281. 

The  articles  of  wearing  apparel,  etc.,  belong- 
ing to  a  passenger  occupying  under  a  special 
arrangement  the  smoking  compartment  of  a 
sleeping  car,  held  duriug  the  night  to  be  in  the 
mixed  custody  of  the  passenger  and  the  com- 
pany.—Morrow  V.  Pullman  Palace  Oar  Co.  (Mo. 
App.)  281. 

A  passenger,  occupying  the  smoking  compart- 
ment of  a  sleeping  car  under  an  arrangement 
with  the  servant  in  charge  of  the  car,  held  uot 
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to  assume  any  special  risk  as  to  the  safety  of 
his  personal  belongings. — Morrow  t.  Fallman 
Palace  Car  Oo.  (Mo.  App.)  281. 

A  sleeping  car  company  Is  not  an  insurer  of 
the  personal  belongings  of  its  passenger,  but  it* 
liability  is  that  of  a  bailee  for  hire. — Morrow 
T.  Pullman  Palace  Car  Co.  (Mo.  App.)  281. 

It  is  the  duty  of  a  sleeping  car  company,  in 
order  to  protect  the  personal  belongings  of  its 
passengers,  to  maintain  in  its  cars  a  reason- 
able watch  during  the  night  while  the  passen- 
gers are  asleep. — Morrow  t.  Pullman  Palace 
Car  Co.  (Mo.  App.)  281. 

A  passenger  occupying  the  smoking  compart- 
ment of  a  sleeping  car,  under  a  special  agree- 
ment with  the  servant  in  charge  of  the  car, 
heM  not  guilty  of  contributory  negligence  in 
retiring  with  knowledge  that  one  of  the  win- 
dows in  the  compartment  was  open. — Morrow  t. 
Pullman  Palace  Car  Co.  (Mo.  App.)  281. 

A  passenger  occupying  the  smoking  compart- 
ment of  a  sleeper  car  held  not  precluded  from 
recoTering  the  loss  of  his  personal  belongings 
by  mere  proof  showing  that  he  retired,  leaving 
one  of  the  windows  open. — Morrow  v.  Pullman 
Palace  Car  Co.  (Mo.  App.)  281. 

Connecting  railroad  held  not  liable  for  in- 
Jnries  to  baggage  caused  by  other  carriers, 
where  contract  sued  on  limited  its  liability  to 
injuries  on  its  own  line. — Askew  v.  Gulf,  C.  & 
S.  F.  By.  Co.  (Tex.  Civ.  App.)  846. 

CASE  ON  APPEAL 

Making  and  settlement,  see  "Appeal  and  Er- 
ror," S  5. 

Necessity  for  purpose  of  review,  see  "Appeal 
and  Error,"  |  6. 

CATTLE. 

See  "Animals." 

Transportation  by  carrier,  see  "Carriers,"  i  7. 

CAUSE  OF  ACTION. 

See  "Action";    "Malicious  Prosecution,"  |  1. 

CERTIFICATE 

To  transcript  on  charge  of  venue,  see  "Crim- 
inal Law,"  t  2. 

CERTIORARI. 

Review  of  proceedings  before  justices  of  the 
peace,  see  "Justices  of  the  Peace,"  g  2. 

To  correct  error  in  transcript  or  to  bring  np 
record  on  appeal  or  error,  see  "Appeal  and 
Error,"  {  6. 

To  review  issuance  of  liqnor  license,  see  "In- 
toxicating Liquors,"  |  3. 

{   1.    Natnre  And  g^roiuiiU. 

Where  the  opinion  of  the  Court  of  Appeals 
does  not  show  that  the  court  in  any  way  exceed- 
ed its  jurisdiction,  as  defined  in  Const,  art.  6, 
$  8,  certiorari  will  not  lie  to  review  its  decision. 
—State  ex  rel.  Hobart  v.  Smith  (Mo.  Sup.)  211, 

Where  no  judge  of  the  Court  of  Appeals  deems 
a  decision  thereof  contrary  to  ruling  decisions  of 
the  Supreme  Court  or  Court  of  Appeals,  the 
cause  cnnnot  be  reviewed  in  the  Supreme  Court, 
under  (3onst  Amend,  art  6,  S  6.— State  ex  rel. 
Hobart  v.  Smith  (Mo.  Sup.)  211. 

Certiorari  will  not  lie  to  review  a  decision 
of  the  Court  of  Appeals  on  the  merits  under 
Const.  Amend,  art.  6,  g  8. — State  ex  reL  Hobart 
V.  Smith  (Mo.  Sup.)  211. 


CHANCERY. 


See  "Equity." 


CHANGE  OF  VENUE 

Of  civil  action,  see  "Venue,"  i  1. 
Of  criminal  prosecutions,  se«  "Criminal  Law," 
12.  ^ 

CHARACTER. 

Of  witneM,  see  "Witnesses,"  |  4 

CHARGE 

To  jury  in  civil  actions,  see  "Trial,"  H  4-10. 

Trt     -Ininr       Jn     crimiP*'      •"««"'^"»i"""       ".^^     'V-!, 

raw,"  i  la 


_-  ,— ,  _i  civil  acnons,  see  -XTiai,"  tl  4-i". 
To  JuiT    in  criminal  prosecnticms,  see  "Crim- 
inal La-  "  •  -«       " 


CHAHEL  MORTGAGES. 

See  "Pledges." 

I   1.    B««alaltes  aiad  T«Udlty. 

In  an  action  to  recover  com  under  an  alleged 
mortgage,  a  plea  that  defendant  was  illiterate, 
and  that  the  mortgage  as  read  by  plaintiff  did 
not  cover  the  com,  held  a  valid  defense. — Lay- 
son  V.  Cooper  (Mo.  Sup.)  472. 

I  S.     Btchts  and  liaMlltles  of  parties. 

In  an  action  to  recover  corn  nnder  a  chattel 
mortgage,  an  instruction  ignoring  a  defense  of 
deception  in  the  execution  of  the  mortgage  luld 
properly  refused. — Layson  v.  Cooper  (Mo.  Sap.) 
472. 

Evidence  that  com  mortgaged  did  not  belonf 
to  the  mortgagor,  who  was  illitonte,  lield  ad- 
missible on  an  issue  as  to  whether  the  mortgage 
was  obtained  by  a  fraudulent  concealment— 
Layson  v.  Coopw  (Mo.  Sup.)  472. 

S   3.     Foreeloanre. 

Evidence  held  to  show  that  certain  notes  se- 
cured by  mortgage  were  purchased  by  plain- 
tiff, and  not  paid.— Flowers  v.  McKnight  (Tex. 
Civ.  App.  64d. 

Where  a  chattel  mortgage  covered  three 
mules,  one  of  which  was  exempt  from  execu- 
tion, the  nonexempt  mules  must  be  first  sold  to 
satisfy  the  debt— Baughn  v.  Allen  Clex.  (Sv. 
App.)  10^3. 

CHEAT. 

See  "Fraud." 

CHECKS. 

See  "Bills  and  Notes." 

CHILD. 

See  "Adoption";  "Guardian  and  Ward";  "In- 
fants":   "Parent  and  Child." 

CHOSE  IN  ACTION. 

Assignment,  see  "Assignmenta." 

CHURCH. 

See  "Religioos  Societies." 

CITATION. 

See  "Proceat." 

CITIES. 

See  "Mnnicipal  Corporations." 

CITIZENS. 

Citixenship  ground  of  jurisdiction  of  United 
States  courts,  see  "Removal  of  Causes,"  {  1- 

Equal  protection  of  laws,  see  "ConstitntioDal 
Law,"*^  i  6. 

Privileges  and  immunities,  see  "Constitutioiial 
Law,^'  f  4. 
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CIVIL  RIGHTS. 

See  "Constitutioiial  Law,"  II  4,  8. 

CLAIMS. 

Against  estate  of  decedent,  '*fe  "Bzecuto'n  and 

Administrators,"  |  3. 
To  property  levied  on,  see  "Execution,"  |  4. 

CLASS  LEGISLATION. 

Bee  "Constitutional  Law,"  I  4. 

COLLATERAL  AGREEMENT. 

Parol  evidence,  see  "Evidence,"  |  9. 

COLLATERAL  ATTACK. 

On  allowance  of  claim  against  estate  of  de- 
cedent, see  "Executors  and  Administrators," 
i  3. 

On  appointment  of  receiver,  see  "Receivers," 
I  2. 

On  judgment,  see  "Judgment,"  8  5. 

On  submission  to  arbitration,  see  "Arbitration 
and  Award,"  |  2. 

Oa  tax  judgment,  see  "Taxation,"  |  4. 

COLLATERAL  SECURITY. 

See  "Pledges." 

COLLATERAL  UNDERTAKING. 

See  "Frauds,  Statute  of,"  |  1. 

COLLECTION. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," i  2. 
Of  taxes,  see  "Taxation,"  |  8. 

COLOR  OF  TITLE. 

To  sustain  adverse  possession,  see  "Adverse 
Possession." 

COMBINATIONS. 

See  "Uonopolies,"  |  L 

COMMERCE. 

Carriage  of  goods  and  passengers,  see  "Car- 
riers?" 

I    1.     Snltjeots  of  regvlatloa. 

In  action  nnder  Bev.  St  1895,  art.  4574,  for 
unjust  discrimination,  held,  that  certain  siiip- 
ments  of  cotton  were  not  local  ones. — State  v. 
San  Antonio  &  A.  P.  Ry.  Co.  (Tex.  CSv.  App.) 
572. 

COMMERCIAL  AGENCIES. 

Liability  for  libel  or  slander,  see  "Libel  and 
Slander." 

COMMISSION. 

Inquisition  of  lunacy,  see  "Insane  Persons,"  |  1. 
To  take  testimony,  see  "Depositions." 

COMMISSIONS. 

Of  attorneys,  see  "Attorney  and  Client,"  {  3. 
Of  broker,  see  "Brokers,"  |  1. 
78  S.W.-78 


COMMON  CARRIERS. 

See  "Carriers." 

COMMON  LAW. 

As  to  fences,  see  "Animals." 

COMPENSATION. 

For  property  taken  for  public  use,  see  "Eminent 
Domain,"  {  2. 

Of  attorney,  see  "Attorney  and  Client,"  |  8. 

Of  broker,  see  "Brokers,''  8  1. 

Of  guardian,  see  "Guardian  and  Ward,"  I  2. 

Of  municipal  officers,  see  "Municipal  Corpora- 
tions," IS. 

COMPETENCY. 

Of  evidence  in  civil  actions,  see  "Evidence," 

I  3. 
Of  experts  as  witnesses,  see  "Evidence,"  I  11. 
Of  juror,  see  "Jury,"  {  8. 
Of  witnesses  in  general,  see  "Witnesses,"  |  2. 

COMPLAINT. 

In  civil  actions,  see  "Pleading.' 


In  criminal   prosecution,  see 
Information.'' 


Indictment  and 


COMPOSITIONS  WITH  CREDITORS. 

See  "Compromise  and  Settlement." 

COMPROMISE  AND  SETTLEMENT. 

See  "Payment";   "Release,"  |  1. 

Attachment  defendant  held  to  have  waived 
the  question  whether  there  were  reasonable 
grounds  for  suing  out  the  writ. — American 
Hardwood  Lumber  Co.  v.  Nickey  (Mo.  App.) 
331. 

COMPUTATION. 

Of  period  of  limitation,  see  "Limitation  of  Ac- 
tions," I  2. 

CONCLUSION. 

Of  witness,  see  "Evidence,"  ||  10,  IL 

CONCURRENT  JURISDICTION. 

Of  courts,  see  "Courts,"  I  8. 

CONDEMNATION. 

Taking  property  tor  public  use,  see  "Eminent 
Domain." 

CONDITIONAL  SALES. 

See  "Sales,"  |  8. 

CONDITIONS. 

In  Insurance  policies,  see  "Insurance,"  |  8. 
Tn  mortgages,  see  "Mortgages,"  i  4. 
Precedent    to   action    for    breach    of    marriage 
promise,  see  "Breach  of  Marriage  Promise." 

CONFESSION. 

Admissibility  in  evidence,  see  "Criminal  Law," 

i  3. 
Pleading  by  way  of  confession  and  avoidance, 

see  "Pleading,"  |  2. 
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CONFLICT  OF  LAWS. 

Conflicting  jurisdiction  of  conrts,  see  "Court*," 

Wliat  law  Koverns  Insurance  policies,  oee  "In- 
surance," S  4. 

CONNECTING  CARRIERS. 

See  "Oarriers,"  «  6,  7, 12. 

CONSIDERATION. 

Of  bill   of  exchange  or   promlssorT  note,   aea 

"Bills  and  Notes,"  {  1. 
Of  contract,  see  "Contracts,"  i  1. 
Of  contract  of  suretjshlp,  see  "Principal  and 

Surety,"  i  2. 
Of  renewal  of  note,  see  "Bills  and  Notes,"  {  8. 

CONSPIRACY. 

Combinations  to  monopolize  tnde,  see  "Mo- 
nopolies," f  1. 

CONSTABLES. 

See  "SberifFs  and  Cohstables." 

CONSTITUTIONAL  LAW. 

PronMotu  reUMng  to  parUexUar  nibieet*. 

See  "Eminent  Domain,"  {  1;  "IntozicatiBK 
Liquors,"  8  1;    "Jury,'*  f  J. 

Enactment  and  validity  of  statutes,  see  "Stat- 
utes," 8  1. 

I    I.    Diairibntioii  of  KOTemmental  po'w- 
•rs  and  fnnotioas. 

ReT.  St.  1895,  arts.  4565,  4566,  authorizing 
review  by  the  court  of  a  freight  rate  made 
by  the  railroad  commission,  held  not  to  confer 
legislative  power  on  the  court,  contrary  to  the 
Constitution.— Railroad  Commission  of  Texas 
V.  Weld  &  Neville  (Tex.  Sup.)  529. 

I   2.    Vrated  rljchts. 

Oen.  Laws  1901.  p.  122,  c.  S4,  relating  to  re- 
mands from  the  Oourts  of  Civil  Appeals  and 
Supreme  Court,  held  coustitutional. — Watson  ▼. 
Boswell  (Tex.  Civ.  App.)  986. 

I   3.    ObUsatlon  of  oontraets. 

Dissolution  of  an  attachment  under  express 
provisions  of  Bankr.  Act  1898,  8  G7,  snbacc. 
"f,"  30  Stat.  c.  541  [U.  S.  Comp.  St.  1901, 
p.  3450],  held  not  to  impair  obligation  of  con- 
tract or  to  devest  creditor  of  vested  right- 
Wood  V.  Carr  (Ky.)  762. 

I  4.     Prlvlleces  or  Immiulties,  and  elass 
leslslatloii. 

The  local  option  law  (Rev.  St  1895,  tit.  69, 
arts.  8384-3399)  and  Pen.  Code,  art  402,  pre- 
scribing a  penalty  for  violation  thereof,  held  not 
to  contravene  provisions  of  Constitution  of  Unit- 
ed States  agamst  abridging  privileges  and  im- 
munities of  citizens  of  United  States. — Rippey 
V.  State  (Tex.  Cr.  App.)  16. 

The  local  option  law  (Rev.  St  1895,  tit  69, 
arts.  3384-3399)  and  Pen.  Code,  art  402,  pre- 
scribing a  penalty  for  violation  thereof,  held  not 
unconstitutional  as  class  legislation.—Rippey  v. 
State   (Tex.    Cr.   App.)    16. 

8   6.    Equal  proteatlon  of  lairs. 

The  local  optiou  law  (Rev.  St.  1895,  tit  69, 
arts.  3384-33119)  and  Pen.  Code,  art.  402,  pre- 
scribing a  penalty  for  violation  thereof,  held  not 
unconstitutional  as  denying  to  citizens  the  equal 
protection  of  the  laws.— Rippey  v.  State  (Tex. 
Cr.  App.)  16. 

{  6.     Due  prooess  of  law. 

The  local  option  law  (Rev.  St  1896,  tit.  68, 
arts.  3381-3399)  and  Pen.  Code,  art  402,  pre- 


scribing a  penalty  for  violation  thereof,  held  not 
unconstitutional  as  depriving  citizens  of  liberty 
and  property  without  doe  process  ot  Uw. — Bip- 
pey  T.  State  (Tex.  Cr.  App.)  16. 

CONTEMPT. 

Violation  ot  Injunction,  see  "Injnnctlon,**  f  8. 

CONTEST. 

Of  election,  see  "Elections,"  |  2, 

CONTINGENT  REMAINDERS. 

Creation,  see  "Wills,"  8  *. 

CONTINUANCE 

In  criminal  prosecution,  see  "Criminal  Imw" 
8  10. 

Of  action  against  partnership,  see  "Partner- 
ship," 8  2. 

Review  of  ruling  on  motion  tor  continuance,  see 
"ApiMial  and  Error,"  8  16. 

Statements  contained  in  an  application  for  a 
continuance^  which  it  was  admitted  would  be 
given  in  evidence  by  witness,  held,  improperly 
excluded.— American  Hardwood  Lmnber  Co.  v. 
Nickey  (Mo.  App.)  331. 

CONTRACTS. 

Agreements  within  statute  ot  tranda,  see 
^'Frauds,  Statute  of." 

Assignment,  see  "Assignments." 

Impairing  obligation,  see  "Constitutional  Law," 
8  3. 

Liquidated  damages  or  penalties,  see  "Dam- 
ages," 8  3. 

Operation  and  effect  of  customs  or  usages,  see 
Customs  and  Usages." 

Operation  and  effect  of  gaming  laws,  see  "Gam- 
ing," 8  1. 

Operation  and  effect  of  usury  laws,  see  "Usu- 
ry," 8  1. 

Parol  or  extrinsic  evidence,  see  "Ehridence," 
8  9. 

Reformation,  see  "Reformation  of  Instru- 
ments." 

Subrogation  to  rights  or  remedies  of  creditors, 
see   "Subrogation." 

Wrongfully  causing  breach  of  contract  by  third 
person,  see  "Torts." 

Contracts  o/'partCciilar  classes  <kfparaeK. 

See  "Carriers,"  f§  3,  7,  8;  "Counties."  8  1: 
"Infants,"  8  2;  "Master  and  Servant";  "Mu- 
nicipal Corporations,"  8  6;   "Warehousemen." 

Agents,  see  "Principal  and  Agent,"  8  2. 

Contracts  relottnff  to  particular  •t(l)tfec(«. 

See  "Adoption." 

Ground  for  mechanics'  liens,  see  "Mechanics' 

Liens,"  8  1- 
Limitation  ot  railway's  liability  for  injuries  to 

servant,  see  "Master  and  Servant"  8  2. 
Transportation  of  ^oods,  see  "Carriers,"  8  3. 
Transportation  of  live  stock,  see  "Carriers,"  8  7. 
Transportation  of  passengers,   see   "(Carriers," 

8  8. 

PcaacvUaT  eUute*  of  expreat  contracts. 
See  "Bailment":  "Bills  and  Notes";  "Exchange 


"Insurance" 


of     Property"; 

"Sales." 

Agency,  see  "Principal  and  Agent" 
Employment  see  "Master  and  Servant' 

T.AfiaAa      AAA    "T.a¥iHI/«|.<l     an.7     n^^anon*-  *' 


Rewards'": 


Landlord  apd  Tenant" 
Marriage  settlements,  see  "Husband  and  Wife," 

Mutual  benefit  insurance,  see  "Insurance,"  {  16. 
Sale  of  realty,  see  "Vendor  and  Purchaser." 
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Stipulations  in  actions,  see  "Stipalations." 
Suretyship,  see  "Principal  and  Surety." 

/■articular  modet  of  MscfMrofng  contnictt. 

See  "Compromise  and  Settlement";  "Farment"; 
"Release,"  {  1. 

I   1.    Raqvlsltes  and  Talldlty. 

A  contract  is  not  void  for  lack  of  mutuality, 
if  the  party  on  whom  it  is  not  binding  has 
complied  with  Its  conditions. — Allen  v.  New 
Domain  Oil  &  Gas  Go.  (Ky.)  747. 

Ciontract  by  members  of  a  building  company 
construed,  and  held,  that  a  provision  therein, 
whereby  interest  on  a  loan  made  to  another 
member  was  to  be  first  charged  on  the  income 
of  a  building,  had  become  inefFective. — Maginn 
V.  Lancastw  (Mo.  App.)  368. 

Submission  to  arbitration  is  sufficient  consid- 
eration to  support  a  note  giTen  in  pursuance  of 
the  award.— Downing  v.  Lee   (Mo.  App.)   721. 

Where  a  railroad's  contract  to  maintain  a 

f>rivate  switch  did  not  impair  the  railroad's  ob- 
igations  to  the  public,  it  could  not  legally  de- 
stroy the  switch  on  the  ground  that  the  con- 
tract was  against  public  policy. — Scholten  t. 
St.  Louis  &  8.  F.  R.  Oo.  (Mo.  App.)  915. 

Agreement  for  indemnity  from  damages  oc- 
casioned by  the  wrongful  seizure  of  property 
held  void.— Rice  Bros.  &  Nixon  t.  National 
Bank  of  Commerce  (Mo.  App.)  930. 

Permission  by  a  city  to  a  company  to  use  land 
lor  a  cemetery  in  a  prohibited  district,  nnder 
the  superintendence  of  the  city  sexton,  held 
consideration  for  its  agreement  not  to  charge 
over  $25  for  burial  lots.- City  of  Austin  v. 
Austin  City  Cemetery  Ass'n    (Tex.  Sup.)  526. 

An  agreement  that  hearsay  testimony  might 
be  introduced  in  consideration  of  .the  abandon- 
ment of  a  proceeding  to  perpetuate  testimony 
held  not  contrary  to  public  policy. — Thompson 
V.  Ft.  Worth  &  R.  Q.  Ky.  Co.  (Tex.  Civ.  App.) 
29. 

i   2.    Coastruotloii  and  operation. 

A  claim  of  an  attorney  for  services  rendered 
another  attorney  in  the  collection  of  an  inher- 
itance due  a  minor  held  not  enforceable  against 
the  fund  or  the  minor's  estate. — Kersey  v. 
O'Day  (Mo.  Sup.)  481. 

A  party  to  a  contract  made  by  members  of 
a  building  company  held  not  to  have  construed 
the  contract  as  continuinj;,  in  view  of  the 
fact  that  he  protested  against  making  certain 
payments  under  the  contract. — Maginn  ▼.  Lan- 
caster (Mo.  App.)  368. 

Provision  iu  a  contract  by  partners  selling 
business  held  to  bind  them  that  neither  should 
re-engage  in  it— Raymond  v.  Yarrington  (Tex. 
Sup.)  800. 

{   3.     Roselssloa  and  abandoaineiit. 

In  order  to  set  aside  a  contract  on  the  ground 
of  mistake,  it  must  have  been  mutual,  and  the 
party  must  seek  relief  without  delay  upon  dis- 
roverhig  it— Travelers'  Ins.  Co.  v.  Jones  (Tex. 
Civ.  App.)  978. 

$  4.     Perf  ormanee  or  breaoli. 

Defendant,  in  an  action  by  a  contractor 
against  the  owner  of  a  building  for  not  letting 
him  do  his  work  thereon,  is  entitled,  the  con- 
tract specifying  no  time,  to  an  instruction  to  find 
for  him  if  plaintiff  failed  to  begin  or  prosecute 
the  work  in  a  reasonable  time.— Andrae  v.  Wat- 
son (Tex.  av.  App.)  991. 

i  5.     Aotiona  for  breach. 

In  an  action  to  recover  for  threshing  wheat 
mortgaged  to  defendant,  an  instruction  as  to 
the  amount  paid  by  defendant  held  not  error. — 
Hill  Bros.  V.  Bank  of  Seneca  (Mo.  App.)  307. 

Where  a  mortgagee  contracted  to  pay  plain- 
tiffs for  threshing  mortgaged  wheat,  plaintiff 
-was  entitled   to  recover   for   the   whole  crop 


threshed,  irrespective  of  the  amount  necessary 
to  pay  the  mortgage.— Hill  Bros.  v.  Bank  of 
Seneca  (Mo.  App.)  307. 

In  an  action  to  recover  a  balance  due  for 
threshing  wheat  mortgaged  to  defendant,  a 
separate  mortgage  executed  by  mortgagor  to 
defendant's  agent  was  properly  excluded.— Hill 
Bros.  V.  Bank  of  Seneca  (Mo.  App.)  307. 

Evidence,  in  an  action  to  recover  freight  un- 
der a  contract,  h^d  sufficient  to  show  that 
plaintiff  had  paid  freight  thereunder. — Hunter  v. 
HeUley  (Mo.  App.)  719. 

The  owner  of  a  building  held  entitled  to  with- 
hold the  demurrage  due  for  delay  in  completing 
the  structure.— Ramlose  v.  Dollman  (Mo.  App.) 
917. 

Defendants  in  an  action  for  breach  of  con- 
tract held  not  in  a  position  to  complain  of 
plaintiff's  failure  to  perform  his  part,  when 
they  had  declined  his  offer  to  do  so. — Ramlose 
T.  Dollman  (Mo.  App.)  917. 

Iu  an  action  by  the  owner  of  a  building 
against  the  contractor  for  breach  of  contract, 
held,  that  plaintiff  was  not  required  to  plead 
that  he  had  made  all  the  payments  under  the 
contract. — Ramlose  v.  Dollman  (Mo.  App.)  917. 

The  complaint  by  a  contractor  against  the 
owner  of  a  building  for  not  letting  him  do  the 
work  thereon  according  to  the  contract  should 
be  specific  as  to  expenses  incurred  in  preparation, 
and  should  allege  what  profits  would  have  been 
made.— Andrae  ▼.  Watson  (Tex.  Civ.  App.)  991. 

CONTRADICTION. 

Of  record,  see  "Appeal  and  B<rror,"  |  B. 
Ot  witness,  see  "Witnesses,"  |  4. 

CONTRIBUTORY  NEGLIGENCE. 

Sm  "Negligence,"  f  2. 

CONVERSION. 

Wrongful  conversion  of  personal  property,  Me 
"Trover  and  Conversion." 

A  will  construed,  and  held  to  direct  a  sale  of 
real  estate  and  division  of  the  proceeds. — Mc- 
Elroy  v.  McEIroy  (Tenn.)  105. 

The  doctrine  of  equitable  conversion  does  not 
affect  the  mode  of  actual  conversion  of  real  into 
personal  property  for  division  under  a  will. — 
McElroy  v.  McElroy  (Tenn.)  105. 

The  trustee  of  shares  of  stock  by  securing 
partition  of  the  company's  land,  whereby  the 
interest  of  the  trustor  was  allotted  to  her,  held 
to  hold  the  land  on  the  same  trust,  as  attached 
to  the  stock.— Magnolia  Park  Co.  t.  Tinsley 
(Tex.  Sup.)  5. 

CONVEYANCES. 

In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances." 
In  trust,  see  "Trusts,"   g  1. 
Restrictions  on  perpetuities,  see  "Perpetuities." 

Conveyanoe*  by  or  U>  partUsuiar  classes  cf 

parties. 
See  "Husband  and  Wife,"  {  1;  "Infants,"  {  1. 
Conveyances  of  particular  specCes  of  property. 
Mortgaged  property,  see  "Mortgages,"  §  S. 

Particular  classes  of  eonoeyances. 
See  "Assignments";    "Assignments  for  Benefit 
of  Credit<»s";  "Chattel  Mortgages";  "Deeds"; 
"Mortgagea." 
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CORPORATIONS. 

A.dinl8sion8  hj  employes,  see  "Evidence,"  S  C. 

Combinations  In  restraint  of  trade,  see  "Mo- 
nopolies," i  1. 

Necessity  of  pleading  altra  Tires,  see  "Plead- 
ing," i  6. 

Right  of  stockholder  to  interrene  in  action  for 
reorganization,  see  "Parties,"  g  1. 

Taxation  of  corporations  and  corporate  prop- 
erty, see  "Taxation,"  H  1,  2. 

ParHcutor  cloMM  0/ corporatlorw. 

See  "Building  and  Loan  Associations":  "Mu- 
nicipal Corporations";  "Railroads,"  {  1;  "Re- 
ligious Societies." 

Banks,  see  "Banks  and  Banking,"  |  1. 

Bridge  companies,  gee  "Bridges,''^  §  1. 

Electric  light  companies,  see  "Electricity." 

Insurance  companies,  see  "Insurance,"  gg  1,  16. 

Water  companies,  see  "Waters  and  Watw 
Courses,"  g  S. 

g   1.    Capital,  atoek,  and  diTldends. 

'  OTervaluation  of  merchandise  turned  in,  in 
payment  of  corporate  stock,  held  pro  tanto  a 
fraud  on  creditors. — L.  M.  Rumsey  Mfg.  Co. 
V.  Kaime  (Mo.  Sup.)  470. 

An  instruction  in  a  suit  on  a  note  given  for  a 
stock  subscription  held  misleading  in  putting  in 
issue  a  conceded  fact. — Byers  Bros.  v.  Maxwell 
(Tex.  Civ.  App.)  437. 

To  entitle  one  to  rescind  a  contract  for  the 
subscription  of  stock  on  the  ground  of  false 
representations,  it  is  not  necessary  that  the  rep- 
resentations were  knowingly  false  and  made 
with  intent  to  deceive.— Byers  Bros.  v.  Max- 
well (Tex.  CiT.  App.)  437. 

False  promise  by  president  of  corporation  to 
subscribe  for  stock  held  sufficient  to  ayoid  a 
subscription  made  by  another  in  reliance  there- 
on.—Byers  Bros.  V.  Maxwell  (Tex.  Civ.  App.) 
437. 

False  representations,  inducing  a  subscrip- 
tion to  stock,  held  sufficient  to  avoid  the  sub- 
scription, when  actually  relied  on. — Byers  Bros. 
V.  Maxwell  (Tex.  Oiv.  App.)  437. 

g  2.    ForelKn  eorporatioaa. 

A  corporation  can  have  no  legal  existence  be- 
yond the  sovereignty  where  created. — Chapman 
V.  Hallwood  Cash  Register  Ca  (Tex.  Civ.  App.) 
969. 

Enforcement  of  coutmots  of  a  foreign  corpo- 
ration will  not  he  permitted,  when  the  exer- 
cise of  powers  of  such  corporation  are  prejudicial 
to  the  state's  interest  or  policy. — Chapman  v. 
Hallwood  Cash  Register  Go.  (Tex.  Civ.  App.) 
909. 

Uuder  Rev.  St.  arts.  745,  746,  relative  to  filing 
articles  of  foreign  corporations  with  the  Secre- 
tary of  State,  a  foreign  corporation  must  allege 
in  its  petition  a  compliance  with  the  provisions 
of  the  statute,  or  bring  itself  within  one  of  the 
exceptions.- Chapman  v.  Hallwood  Cash  Regis- 
ter Co.  (Tex.  (3t.  App.)  969. 

CORRECTION. 

Of  record  on  appeal  or  writ  of  error,  8e«  "Ap- 
peal and  Error,"  g  6. 

COSTS. 

In  action  against  sheriff,  see  "Sheriffs  and  Con- 
stables." 
In  mandamus,  see  "Mandamus,"  g  3. 

g  1.     Natnve,    K'O'onils,    and    extent    of 
right  In  Keneral. 

In  trespass  to  try  title,  held,  that  all  the 
ro'-ts  were  pro'ierly  ndindged  against  plaintiff. 
— Rountree  ▼.  Haynes  (Tex.  Civ.  App.)  433. 


On  the  dismissal  of  an  action  for  failnre  to 
procure  a  remand  within  the  time  limited  by 
Gen.  Laws  1901,  p.  122,  c.  54,  costs  )ield  prop- 
erly taxed  against  the  plaintiff. — Watson  t. 
Boswell  (Tex.  Civ.  App.)  985. 

Under  Gen.  Laws  1901,  ^.  122,  c.  54,  on  filing 
in  the  trial  court  of  a  certificate  of  the  clerk  of 
the  appellate  court  that  a  remand  has  not  been 
taken  out  within  the  time  limited,  the  action  is 
properly  dismissed,  and  costs  taxed  to  plaintiff. — 
Watson  ▼.  Mirike  (Tex.  Civ.  App.)  986. 

g  X.  On  appeal  or  error,  and  om  aair 
trial  or  aaotlon  tlxeref  or. 
Under  Gir.  Code  Prac.  g  93,  snbsec.  2,  where 
the  cost  of  an  appeal  is  occasioned  by  appel- 
lant's failure  to  file  a  demurrer  to  the  petition, 
he  is  required  to  pay  the  same. — Bush  t.  Loaia- 
viUe  Trust  Co.  (Ky.)  776. 

CO-TENANCY. 

See  "Tenancy  in  Common." 

COUNCIL 

See  "Municipal  Gorporationa,"  |  2, 

COUNTERFEITING. 

See  "Forgery." 

COUNTIES. 

See  "Municipal  Corporations." 

g  1.     Property,  contraots,  and  UahUitiaa. 

A  county  is  not  estopped  to  deny  the  validity 
of  a  sale  of  land  made  by  its  officers  contrary 
to  law.— Missouri  &  S.  W.  Land  Co.  v.  Quian 
(Mo.  Sup.)  184. 

Under  1  Wag.  St  pp.  394-398,  c.  40,  art  1, 
a  sale  of  lots  under  execution  issued  on  a  jndg- 
ment  recovered  by  a  county  on  notes  given  to 
I  its  commissioner  for  the  purchase  price  of  such 
lots  held  void.— Missouri  &  S.  W.  Land  Co.  f. 
Quinn  (Mo.  Sup.)  184. 

An  order  of  county  commissioners  authorizing 
a  committee  to  build  a  sewer  for  the  county 
courthouse  held  to  give  it  no  implied  authority 
to  agree  that  persona  on  the  street  may  connect 
with  the  sewer.— B'ayette  County  v.  Kratwe 
(Tex.  Civ.  App.)  51. 

Verbal  permission  given  to  persons  by  mem- 
bers of  a  county  commissioners'  court  to  con- 
nect with  a  county  sewer  is  uot  the  act  of  such 
court.— Fayette  County  t.  Krause  (Tex.  Civ. 
App.)  51. 

The  agreement  of  a  committee  appointed  by 
county  commissioners  to  build  a  county  sewer,. 
that  persons  on  the  street  might  connect  with 
the  sewer,  held  not  ratified  by  the  commission- 
ers.—Fayette  Cotmty  y.  Krause  (Tex.  Civ. 
App.)  51. 

Permission  given  by  a  county  commissioners* 
court  to  connect  with  a  county  sewer,  being 
without  consideration,  is  but  a  revocable  license. 
— Fayette  County  v.  Krause  (Tex.  Civ.  App.} 

COURTS. 

Judges,  see  "Judges.". 

Judicial  power,  see  "Constitutional  Law,"  g  1. 

Jurisdiction  in  criminal  prosecutions,  see  "Crim- 
inal Law,-"  §  1. 

Justices'  courts,  see  "Justices  of  the  Peace." 

Mandamus  to  inferior  courts,  see  "Mandamus," 
I  2. 

Province  of  court  and  jury,  see  "Trial,"  g  4. 

Removal  of  action  from  state  court  to  United. 
States  court,  see  "Removal  of  Causes." 

Review  of  decisions,  see  "Appeal  and  Error." 

Right  to  trial  by  jury,  see  "Jury,"  g  1, 
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Transfer   of   prosecution    to   other    court,    see 
"Criminal  Law,"  §  1. 

I   1.     Eatabllshment,    orcaaliAttoii,    and 
pTooednre  In  seneral. 

A  decision  on  appeal  in  ejectment  in  favor 
of  defendant  held  not  controlling  in  a  subsequent 
action  on  additional  evidence.— Finley  v.  Babb 
(Mo.  Sup.)  180. 

The  decision  of  the  court  of  a  state  in  which 
one  became  a  member  of  a  beneficial  associa- 
tion that  such  a  provision  as  was  in  his  cer- 
tificate authoriced  by-laws  impairing  his  con- 
tract of  insurance  will  not  be  followed. — Canip- 
bell  V.  American  Ben.  Olab  Fraternity  (Mo. 
App.)  342. 

A  decision  of  the  Supreme  Court  that  detoid- 
ant  held  a  beQuest  to  certain  minors  as  trustee 
held  conclusive  on  the  Court  of  Appeals  in  a 
subsequent  action  to  recover  the  fund  and  to 
remove  the  trustee.— Gaston  v.  Hayden  (Mo. 
App.)  938. 

I  S.    Oonvts  of  appellate  Joriadlotlan. 

Under  Const,  art.  U,  §  2.  and  section  8  of 
the  amendment  of  1884,  the  Supreme  Court 
has  jurisdiction  to  require  one  of  the  Courts  of 
Appeals  to  hear  and  determine  a  cause. — State 
ex  rel.  City  of  Stanberry  v.  Smith  (Mo.  Sup.) 
134. 

A  constitutional  question  held  not  raised,  so 
as  to  give  supreme  court  jurisdiction  of  an  ap- 
peal under  con-stitutional  amendment  adopted 
in  November,  1884.— Woody  v.  St.  Louis  &  S. 
F.  By.  Co.  (Mo.  Sup.)  475. 

Decisions  of  the  St.  Louis  Court  of  Appeals 
as  to  the  custody  of  the  personal  belongings  of 
a  sleeping  car  passenger  during  the  daytime 
held  not  m  conflict  with  a  decision  as  to  the 
custody  of  such  property  during  the  night,  while 
the  passenger  is  asleep.— Morrow  v.  Pullman 
Palace  Car  Co.  (Mo.  App.)  281. 

Record  held  to  disclose  constitutional  ques- 
tion, giving  Supreme  Court  exclusive  Jurisdic- 
tion.—Suess  V.  Imperial  Life  Ins.  Co.  (Mo. 
App.)  353. 

Where  the  disposition  of  surplus  money  real- 
ized on  foreclosure  is  In  question,  the  title  to 
real  estate  is  involved,  and  the  Supreme  Court 
has  exclusive  jurisdiction  of  the  appeal. — En- 
bank  V.  Finnell  (Mo.  App.)  854. 

Objection  that  an  act  under  which  a  county 
conveyed  swamp  lands  was  void  should  be  rais- 
ed by  objection  to  the  deed  as  evidence.— 
Houck  V.  Patty  (Mo.  App.)  389. 

Rev.  St  1896,  art.  940,  does  not  authorize 
the  supreme  court  to  mandamu.i  the  board  of 
eclectic  medical  examiners,  they  not  being  "state 
ofltcers."— Betts  v.  Johnson  (Tex.  Sup.)  4. 

Under  Const,  art.  5,  as  amended  in  1891,  and 
Rev.  St.  1806,  art  996,  and  in  view  of  the 
construction  given  to  Const.  1876,  art.  5,  {§  8,  16, 
and  Rev.  St.  1879,  art.  1068,  Court  of  Civil  Ap- 
peals held  to  have  jurisdiction  of  an  appeal  from 
district  court  in  action  brought  before  justice  for 
less  than  $100,  though  when  suit  was  com- 
menced appeal  lay  to  county  court. — Southern 
Kansas  Ry.  Co.  of  Texas  v.  Cooper  (Tex.  Sup.) 
947. 

I   3.    Cononrreat   and   oonHlotlas   Jnrls- 
dlotlon,  and  o'omlty. 

The  court  which  first  acquires  jurisdiction 
over  a  controversy  should  maintain  it,  undiK- 
tnrbed  by  the  interference  of  any  other  court  of 
co-ordinate  jurisdiction.— Stone  t.  Byars  (Tex. 
Civ.  App.)  1086. 

COVENANTS. 

I   1.    Oonetraetlon  and  operation. 

Subsequent  purchasers,  claiming  through  a 
recorded  deed  with  covenants,  are  chargeable 
with  notice  of  them,  and  occupy  the  same  posi- 


tion aa  to  them  as  the  original  grantee  did.— 
Stevens  v.  Annex  Realty  Co.  (Mo.  Sup.)  505. 

Covenant  in  deed  held  such  that,  though  ,it 
did  not  mn  with  land,  a  purchaser  with  notice 
was  bound  to  observe  it. — Stevens  v.  Annex 
Realty  Co.  (Mo.  Sup.)  505. 

Covenant  in  a  deed  lield  to  mn  with  the  land. 
— Stevens  t.  Annex  Realty  Co.  (Mo.  Sup.)  605. 

COVERTURE. 

See  "Husband  and  Wife." 

CREDIBILiTY. 

Of  witness,  see  "Witnesses,"  |  4. 

CREDITORS. 

See  "Assignments  for  Benefit  of  Oreditora"; 
"Bankruptcy";    "Fraudulent  Conveyances." 

Of  devisees  or  legatees,  see  "Wills,"  {  5. 

Of  intestate,  see  ''Descent  and  Distribution." 

Remedies  against  surety,  see  "Principal  and 
Surety,"  {  3. 

Subrogation  to  rights  of  creditor,  see  "Subro- 
gation." 

CREDITORS'  SUIT. 

Remedies  in  cases  of  fraudulent  conveyances, 
see  "Fraudulent  Conveyances,"  |  2. 

CRIMINAL  LAW. 

Ball,  see  "Bail,"  i  1. 

Fines,  see  "Fines." 

Grand  jury,  see  "Grand  Jury." 

Indictment,  information,  or  complaint,  see  'in- 
dictment and  Information." 

Power  of  city  to  punish  offense  against  state 
laws,  see  "Municipal  Corporations,"  §  10. 

Prisons,  see  "Prisons." 

Offensea  by  particular  clOMes  cfpartUt- 
I  See  "Municipal  Corporations,"  |  14. 
I  Particular  oJTenses. 

'  See  "Assault  and  Battery,"  g  2;  "Burglary": 
"Bmbezslement";  "Forgery";  "Gaming,"'  f 
2;  "Homicide";  "Larceny";  "Perjury"; 
"Rape";  "Receiving  Stolen  Goods";  "Sodo- 
my.*' 

Combinations  to  regulate  prices,  see  "Monopo- 
lies,"  i  1. 

Violation  of  liquor  law*,  see  "Intoxicating  Liq- 
uors,"  {{  5,  6. 

Violation  of  SundAy  laws,  see  "Sunday." 

Well  poisoning,  see  "Homicide,"  i  4. 

i  1.    Jvxladlotlon. 

Transfer  of  indictment  from  district  court 
to  county  court  Tield  not  error.— Racer  v.  State 
fl'ex.  Cr.  App.)  068. 

i  2.     Venne. 
Under  Rev.   St.  1899,  i  2586,  clerk's  certifi- 
,  cate  to  transcript  on  change  of  venue  of  murder 
!  prosecution  held  sufficient— State   v.    Rodman 

(Mo.  Sup.)  605. 

!     An  insufficient  certificate  to  the  clerk's  trau- 
.  script,    required   on    a   change   of   venue    in    a 
I  murder  prosecution,  will  not  affect  the  jurisdic- 
tion of  the  court  to  which  the  cause  is  trans- 
ferred.—State  v.  Rodman  (Mo.  Sup.)  006. 

i  3.    Evldonee. 

Statements  of  a  victim  of  a  homicide  held  not 
a  part  of  the  res  gestae.— State  v.  Hendricks 
(JIo.  Sap.)  194. 

Permitting  clerk  of  court,  from  which  murder 

Srosecution  is  transferrpd,  to  testify  to  his  of- 
Cial  capacity  and  to  identify  oriKinal  indict- 
ment, held  not  an  improper  admission  of  parol 
evidence. — State  v.  Rodman  (Mo,  Sup.)  605. 
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In  a  prosecution  for  rape,  evidence  of  acts 
of  intercourse  with  prosecutrix-  subsequent  to 
the  offense  alleged  in  the  indictment  held  inad- 
miBsible.— Smith  y.  State  (Tez.  O.  App.)  401. 

On  criminal  prosecution,  a  confession  made 
by  accused  held  properly  received  in  evidence. — 
Godwin  T.  State  (Tex.  Or.  App.)  804. 

On  the  issue  as  to  the  age  of  the  prosecuting 
witness  in  a  prosecution  for  rape,  held,  that  a 
fly  leaf  on  which  her  father  had  written  down 
the  date  of  her  birth  was  not  admissible  as  orig- 
inal testimony.— Stone  v.  State  (Tex.  Cr.  App.) 
956. 

§  4.    —  Other  offeaaes,  and   eharaeter 
of  aconsed. 

In  a  prosecution  for  burglary,  testimony  show- 
ing the  commission  of  a  different  burglary  than 
that  charged  in  the  indictment  held  inadmiasi- 
ble.— Hill  y.  State  (Tex.  Or.  App.)  9. 

On  a  prosecution  for  selling  liquor  on  Sun- 
day, it  was  error  to  admit  evidence  of  sales  on 
other  Sundays  after  that  charged.— Allen  y. 
State  (Tex.  C!r.  App.)  397. 

On  a  trial  for  rape  on  a  girl  under  age  of 
consent,  proof  of  prior  offenses  between  the  par- 
ties held  inadmissible. — Barnett  v.  State  (Tex. 
Cr.  App.)  399. 

Where  defendant  was  charged  with  burglar- 
izing a  store  of  the  prosecuting  witness,  evi- 
dence that  he  burglarized  a  store  of  the  witness 
in  another  town  on  the  preceding  night  held 
inadmissible. — McAnally  y.  State  (Tex.  Cr.  App.) 
404. 

On  prosecution  for  violation  of  local  option 
law,  held  error  to  admit  evidence  of  prior  J^os- 
ecution  for  similar  offense. — Iiee  y.  State  (Tex. 
Cr.  App.)  407. 

In  a  prosecution  for  violating  local  option  law, 
evidence  of  distinct  sales  from  that  mentioned  in 
the  information  held  admissible  to  show  system. 
—Hollar  V.  State  (Tex.  Or.  App.)  961. 

I   6.    —  AdmlMloM,  deolMrattoB*,  and 
hearcay. 

Statements  by  third  persons,  occurring  one  or 
two  days  after  an  alleged  embezzlement,  in  de- 
fendant's absence,  held  inadmissible. — Feinstein 
V.  State  (Tex.  Cr.  App.)  1052. 

In  a  prosecution  for  embezzlement,  evidence 
of  acts  and  statements  of  others,  iia  defend- 
ants' absence,  before  prosecutor's  money  was 
delivered  to  defendant,  held  inadmissible.— Fein- 
stein V.  State  (Tex.  Cr.  App.)  10S2. 

S   6.    — ^  Doenmentarr  evldeiiee  and  eat- 
elusion  of  parol  evldenoe  therebj. 

Contents  of  indictment  held  provable  by  orig- 
inal, instead  of  by  copy. — State  v.  Rodman  (Mo. 
Sup.)  605. 

On  prosecution  for  hone  theft,  bill  of  sale  of 
the  horse,  executed  by  third  person  and  offered 
in  evidence  by  defendant,  mm  not.  admissible. 
—Godwin  v.  State  (Tex.  Cr.  App.)  804. 

i  7.    —  Opinion  evldenoe. 

Witness  held  to  have  qualified  himself  as  an 
expert  in  regard  to  the  use  of  shotguns.— Beard- 
en  v.  State  (Tex.  Cr.  App.)  17. 

Expert  testimony  is  admissible  to  show  to 
what  extent  a  muzzle-loading  shotgun  will  scat- 
ter shots  at  various  distances.- Bearden  v. 
State  (Tex.  Cr.  App.)  17. 

In  a  prosecution  for  abortion,  a  statement  of 
decedent  that  it  was  the  cotton-root  tea  that 
caused  her  abortion  held  inadmissible. — Stanley 
V.  State  (Tex.  Cr.  App.)  400. 

On  prosecution  for  violation  of  local  option 
law,  held  not  error  to  allow  witness  to  testify 
that  he  considered  the  shipment  a  C.  O.  D. 
shioment.- Davidson  v.  State  (Tex.  Cr.  App.) 

In  a  prosecution  for  assault,  a  witness'  opinion 
that  the  shooting  of  prosecutrix  by  defendant 


could  not  have  been  accidental  held  Inadmisidble. 
-Barnard  v.  State  (Tex.  Cr.  App.)  957. 

{  8.     —■  Testimony  of  aooomplleee  anA 
oo-defendants. 

Prosecutrix,  under  the  age  of  consent,  who 
consents  to  intercourse,  held  not  an  accomplice 
to  the  crime  of  rape.— Smith  v.  State  (Tex.  Cr. 
App.)  401. 

In  a  prosecution  for  receiving  stolen  goods, 
certain  evidence  held  not  corroborative  of  the  ac- 
complice.—Bismarck  v.  State  (Tex.  Cr.  App.) 
966. 

i  9.     —  Erldenee  at  preliminary  enaaa- 
inatlon  or  at  former  trlaL 

Where  accused  has  been  sworn  as  a  witness 
in  his  own  behalf,  his  testimony  can  be  used  by 
the  state  on  a  retrial,  although  he  does  not  tes- 
tify on  such  trial.— Smith  v.  State  (Tex.  Cr. 
App.)  401. 

In  a  criminal  prosecution,  it  is  competent  to 
prove  on  a  retrial  facts  testified  to  on  the  for- 
mer trial  by  the  stenographer's  notes. — Smith 
v.  State  (Tex.  Cr.  App.)  401. 

}  10.   Time  of  trial  and  eontlnaano«. 

On  criminal  prosecution,  a  continuance  Aeld 
erroneously  denied. — Hendrickson  v.  Common- 
wealth (Ky.)  764. 

Witness  for  the  defense  having,  in  effect,  tes- 
tified to  the  same  effect  as  an  absent  witness 
was  expected  to  testify,  held  not  error  to  re- 
fuse a  continuance. — Bearden  v.  State  (Tex.  Cr. 
App.)  17. 

In  criminal  prosecution,  held  not  prejudicial 
to  defendant  to  deny  continuance  because  of 
absence  of  codefendant.— Godwin  v.  State  (Tex. 
Or.  App.)  804. 

In  a  prosecution  for  assault  with  intent  to 
murder,  continuance  on  the  ground  of  absence 
of  a  witness  held  properly  refused.— Wilson  v. 
State  (Tex.  Cr.  App.)  964. 

Continuance  for  absence  of  witness  held  im- 
properly denied.— Bismarck  v.  State  (Tex.  Cr. 
App.)  966. 

On  a  prosecution  for  receiving  stolen  goods, 
certain  testimony  that  It  was  claimed  could  be 
obtained  from  an  absent  witness  held  material. 
—Bismarck  v.  State  (Tex.  Cr.  App.)  965. 

That  the  contents  of  a  certain  letter  was  per- 
mitted to  be  proven  on  a  criminal  prosecution 
held  no  reason  for  denyiug  continuance  in  order 
to  obtain  the  letter.— Bismarck  v.  State  (Tex. 
Cr.  App.)  965. 

Due  diligence  to  secure  presence  of  absent  wit- 
ness held  to  have  been  shown.— Bismarck  v.  State 
(Tex.  Cr.  App.)  965. 

Where  defendant  requested  a  continuance  for 
the  absence  of  four  witnesses  by  whom  certain 
facts  were  to  be  proved,  and  two  of  the  wit- 
nesses appeared  and  testified,  a  denial  of  the 
continuance  was  not  error.  —  Lively  y.  State 
(Tex.  Or.  App.)  1048. 

An  application  for  continuance  for  absence  of 
witnesses  held  insufficient,  for  failure  to  show 
that  the  witnesses  had  personal  knowledge  of 
the  facts  sought  to  be  proved. — lively  t.  State 
(Tex.  Or.  App.)  1048. 

Motion  for  continuance,  in  trial  for  perinry, 
held  properly  overruled. — McCoy  v.  State  (Tex. 
Cr.  App.)  1057. 

Defendant,  in  prosecution  for  perjury,  held 
not  entitled  to  new  trial  for  refusal  of  a  motion 
for  continuance  on  account  of  absent  witness.— 
McCoy  v.  State  (Tex.  Cr.  App.)  1067. 

ill.   TrlaL 

Remarks  of  state's  counsel  in  mnrder  prosecu- 
tion held  not  ground  for  reversaL — State  v. 
Rodman  (Mo.  Sop.)  005. 

Au  accused  held  not  to  have  been  perempto- 
rily forced  to  trial.— Godwin  T.  State  (Tez.  Ct, 
App.)  804. 
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Failnre  of  the  defendant  to  request  that  the  ob- 
jectionable testimony  be  atricken  out,  or  that 
the  court  charge  thereon,  did  not  deprive  him 
of  the  right  to  complain  of  its  admission. — Bar- 
nard T.  State  (Tex.  Cr.  App.)  967. 

Charge  in  a  prosecution  for  yiolating  the  local 
option  law  held  objectionable  as  on  the  weight  of 
the  evidence.— Hollar  y.  State  (Tex.  Cr.  App.) 

oei. 

Objection  to  jurisdiction  of  court,  on  ground 
that  there  was  no  county  derk  or  deputy  in  at- 
tendance, held  not  well  taken.— Hollar  t.  State 
(Tex.  Cr.  App.)  961. 

S  12.  —  Reception  of  evldenoe. 

Excluding  repetition  of  testimony  as  to  threats 
by  decedent  held  not  error  in  murder  prosecu- 
tion.—State  v.  Rodman  (Mo.  Sup.)  605. 

Error  in  excluding  evidence  in  murder  prosecu- 
tion held  not  to  exist,  where  counsel  excused 
witness  from  answering.— State  t.  Rodman  (Mo. 
Sup.)  605. 

A  school  census,  purporting  to  contain  state- 
ment of  ages  of  cnfldren  of  defendant's  father, 
held  competent  to  contradict  statement  of  de- 
fendant as  to  his  age.— McAnally  y.  State  (Tex. 
Or.  App.)  404. 

Where  what  occurred  between  defendant  and 
prosecutor  some  half  hour  after  the  alleged  as- 
sault, and  at  another  place,  was  proved  by  de- 
fendant and.  not  controverted  by  uie  state,  fur- 
ther testimony  thereon  was  properly  excluded. — 
Lockland  v.  State  (Tex.  Or.  App.)  1064. 

(13.   -^  Neoesalt7,  Teq.niaites,  and  muS- 
fi«len«7  of  Inatmotlona. 

On  prosecution  for  aiding  and  abetting  a 
third  party  in  a  murder,  instruction  held  not 
erroneous  as  assnming  that  such  third  partv 
killed  decedent.— Fuqua  t.  Commonwealth 
(Ky.)  782. 

On  prosecution  for  aiding  and  abetting  a 
murder,  held  error  not  to  instruct  that  contra- 
dictory statements  of  defendant's  co-indictee 
were  not  to  be  considered  as  substantive  evi- 
dence.—Fuqua  v.  Commonwealth  (Ky.)   782. 

A  requested  instruction  on  circumstantial  evi- 
dence held  properly  refused,  when  the  court  has 
fiven  one  correctly  stating  the  law. — State  v. 
[endricka    (Mo.   Sup.)   194. 

Admissions  of  the  defendants  being  admitted 
in  evidence,  they  were  entitled  to  an  instruc- 
tion titereon.— State  v.  Hendricks  (Mo.  Sup.) 
194. 

It  is  the  court's  duty  to  give  an  instruction 
on  a  proper  subject  when  its  attention  has  been 
called  thereto.— State  v.  Hendricks  (Mo.  Sup.) 
194. 

Failure  to  define  an  accomplice  held  error, 
where  the  question  whether  a  witness  was  an 
accomplice  was  submitted  to  the  jury. — Thomas 
y.  State  fTex.  Cr.  App.)  1046. 

Instruction  on  circumstantial  evidence,  in  a 
prosecution  for  perjury,  held  correctly  to  state 
the  law.— McCtey  v.  State  (Tex.  Cr.  App.)  1057. 

{  14.  — —  Reaneats    for    Inatmetlona. 

The  court's  modification  of  an  instruction,  so 
as  to  require  the  state  to  prove  defendant's 
guilt  "beyond  a  reasouable  doubt,"  held  proper. 
—State  V.  Hendricks  (Mo.  Sup.)  194. 

The  modification  of  a  requested  instruction 
oti  defendants'  motive  held  proper.— State  v. 
Hendricks  (Mo.  Sop.)  194. 

The  court's  action  in  modifying  an  instruction 
on  the  weight  to  be  given  dying  declarations 
held  proper.— State  v.  Hendricks  (Mo.  Sup.)  194. 

Where  the  court  charged  the  jury  to  convict 
if  they  found  that  the  whisky  was  sent  into 
the  local  option  precinct  C.  O.  D.  it  was  not 
error  to  refuse  to  charge  them  to  acquit  unless 
they  found  that  it  was  so  sent. — Davidson  y. 
State  (Tex.  Cr.  App.)  808. 


On  prosecution  for  aggravated  assault  failure 
to  charge  that  insulting  language  does  not  jus- 
tify an  assault  held  not  available  error.— Shaw 
V.  State  (Tex.  Cr.  App.)  1046. 

In  a  prosecution  for  embezzlement,  error  can- 
not be  predicated  on  the  court's  failure  to  charge 
on  defendant's  theory,  in  the  absence  of  a  re- 
quest therefor. — Feinstein  v.  State  (Tex.  Cr. 
App.)  1062. 

1 16.  — ^  OaatodT',    oondaet,   and   dellb- 
eratlon*  of  Jwy. 

A  conviction  will  be  set  aside  when  the  jury, 
after  retirement,  discussed  defendant's  failure 
to  testify.- Doulton  v.  State  (Tex.  Cr.  App.) 
395. 

Affidavit  of  jurors  held  not  to  show  misconduct 
of  jury,  furnishing  grounds  for  uew  trial.— 
Blackwell  v.  State  (Tex.  Cr.  App.)  OCO. 

1 16.  Motions  for  new  trial  and  In  ar- 

rest. 
The  disqualification  of  trial  jurors  is  waived, 
where  it  is  not  taken  advantage  of  until  motion 
for  a  new  trial.— Cubine  v.  State  (Tex.   Or. 
App.)  396. 

Excuse  given  for  not  attaching  affidavits 
showing  what  testimony  of  witnesses  would 
be,  on  motion  for  new  trial,  held  without  merit. 
—Winn  v.   State  (Tex.   Cr.  App.)  807. 

A  uew  trial  will  not  be  granted  on  the  ground 
of  newly  discovered  evidence,  where  no  dili- 
gence is  shown.- Winn  y.  State  (Tex.  Cr.  App.) 
807. 

The  court  Is  authorized  to  overrule  a  motion 
for  a  new  trial,  without  haviug  the  same  read, 
when  informed  that  it  is  on  the  ground  of  error 
in  chaKes  given  and  refused. — Pollard  v.  State 
(Tex.  Cr.  App.)  953. 

Affidavits  of  jurors  are  inadmiiisible  to  show 
the  grounds  upon  which  they  found  their  verdict. 
— BlackweU  v.  State  (Tex.  Cr.  App.)  960. 

On  a  prosecution  for  violation  of  the  local  op- 
tion law,  an  objection,  made  in  arrest,  that  the 
information  did  not  state  on  what  day  it  was 
filed,  is  made  too  late.— Hollar  v.  State  (Tex.  Or. 
App.)  961. 

Motion  for  new  trial  on  the  ground  of  state- 
ments made  by  juror  showing  incompetency 
held  properly  overruled.— iLazenby  v.  State  (Tex. 
Cr.  App.)  1051. 

1 17.  Appeal  and  error,  and  oerttoraH. 

Ad  appeal  to  the  Court  of  Criminal  Appeals 
from  a  conviction  by  the  county  court  on  appeal 
from  a  justice,  assessing  the  punishment  at  a 
fine  of  less  than  $100,  will  not  lie.— Conner  v. 
State  (Tex.  Cr.  App.)  15. 

Appeal  will  be  dismissed,  if  the  recognizance 
doeA  not  state  the  amount  of  the  punishment 
assessed,  as  required  by  Code  Or.  Froc.  1896, 
art.  887.— Floyd  v.  State  (Tex.  Cr.  App.)  960. 

An  exception  that  an  indictment  for  forgery 
charged  no  offense  held  sufficient  to  present  an 
alleged  variance  between  the  purport  and  tenor 
clause  thereof.— Crayton  y.  State  (Tex.  Cr. 
App.)  1046. 

1 18.  -^  Beoord   and    prooeodlnss    not 

In  record. 

Court  of  Appeals  has  no  jurisdiction,  under 
Gr.  Code  Prac.  H  334,  387,  of  an  appeal  by  the 
state  in  a  criminal  action,  when  the  transcript 
has  not  been  filed  within  60  days  from  decision. 
—Commonwealth  v.  Nelson  (Ky.)  751. 

Unless  the  exceptions  to  trial  court's  rulings 
on  the  admission  of  evidence  appear  in  the 
bill  of  exceptions,  they  will  not  be  considered  on 
appeal.— State  v.  Hendricks  (Mo.  Sup.)  194. 

On  appeal  of  criminal  case,  only  question  re- 
viewable held,  in  view  of  the  condition  of  the 
record,  to  be  the  sufficiency  of  the  indictment. 
—State  y.  Hensley  (Mo.  App.)  1007,  100& 
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Under  the  condition  ol  the  record,  held,  that 
the  court's  action  in  sustaining  a  demurrer  to 
a  plea  of  former  Jeopardj  by  defendant  could 
not  be  revised.— Johnson  v.  State  (Tex.  Cr. 
App.)  16. 

The  refusal  of  a  continuance  cannot  be  re- 
yiewed,  where  a  proper  bill  of  exceptions  has 
not  been  reserred.— Cubine  v.  State  (Tex.  Cr. 
App.)  396. 

Exclusion  of  a  qnestion  on  cross-examination 
aa  to  whether  witness  bad  not  tallced  with  the 
county  attorney,  offered  to  impeach  the  witness 
by  showing  an  agreement  not  to  prosecute  her 
husband,  held  not  error.— Stanley  v.  State  (Tex. 
Cr.  App.)  400. 

Agreement  between  prosecuting  attorney  and 
attorney  for  defendant  In  a  criminal  case  held  not 
to  excuse  the  filing  of  a  bill  of  exceptions  after 
term  time.— Pollard  v.  State  (Tex.  Or.  App.) 
953. 

Where  there  is  no  statement  of  facts,  the  suf- 
ficiency of  evidence  cannot  be  reviewed. — Staling 
v.  State  (Tex.  Cr.  App.)  962. 

The  sufficiency  of  evidence  to  sustain  a  convic- 
tion cannot  be  considered  on  appeal,  in  the  ab- 
sence of  a  statement  of  facts.— Stuart  v.  State 
(Tex.  Cr.  App.)  963. 

A  statement  of  facts  held  not  open  to  consider- 
ation on  appeal.- Stuart  v.  State  (Tex.  Cr.  App.) 
963. 

Objection  to  remaricg  of  district  attorney,  in 
prosecution  for  perjury,  held  not  properly  pre- 
sented in  the  bill  of  exceptions. — McCoy  v.  State 
(Tex.  O.  App.)  1057. 

il9.  Review. 

The  jury  is  the  judge  of  the  weight  of  state- 
ments made  by  witnesses. — Eentuclcy  Distiller- 
ies tc  Warehouse  Oo.  t.  Commonwealth  (Ej^.) 
746. 

When  there  is  evidence  to  establish  the  guilt 
of  accused,  the  court  on  appeal  will  not  dis- 
turb the  verdict.— Kentucky  Distilleries  &  Ware- 
house <3o.  V.  C!ommonwealth  (Ky.)  746. 

A  defendant  held  not  prejudiced  in  his  rights 
by  an  instruction  that  the  penalty  be  that 
provided  by  the  law  in  force  when  the  offense 
was  committed,  though  the  penalty  had  since 
been  changed. — Cockerell  t.  Commonwealth 
(S:y.)  760. 

Under  Cr.  Code  Prac.  f|  280,  281,  errors 
complained  of  appearing  for  first  time  on  mo- 
tion for  new  trial  cannot  be  considered  on  ap- 
peal.—Fuqua  V.  Commonwealth  (Ky.)  782. 

Filing  original  indictment  in  court  to  which 
mitrder  prosecution  is  transferred  held  not  prej- 
udicial error. — State  v.  Rodman  (Mo.  Sup.)  G05. 

A  defendant  in  a  murder  trial  held  not  entitled 
to  complain  of  an  alleged  error  in  a  charge; 
it  beinj:  favorable  to  him. — Bearden  v.  State 
(Tex.  (Jr.  App.)  17. 

The  record  not  showing  defendant,  accnsed 
of  murder,  to  have  been  mjnred  by  an  alleged 
conversation  with  a  jurcwr,  his  conviction  will 
not  be  reversed.- Bearden  t.  State  (Tex.  Cr. 
App.)  17. 

Continuance  for  absent  witnesses  held  prop- 
erly refused  in  a  criminal  case. — Godwin  v. 
State  (Tex.  Cr.  App,)  804. 

Confession  by  accused  held  admissible  under 
the  facts,  though  inducement  to  make  it  had 
been  made.— Godwin  v.  State  (Tex.  Or.  App.) 
804. 

In  a  prosecution  for  assault  witk  intent  to  mur- 
der, error  in  charge  on  insanity,  not  justified  by 
tile  evidence,  held  not  prejudicial  to  defendant. — 
Wilson  V.  State  (Tex.  Cr.  App.)  964. 

In  a  prosecution  for  embezzlement,  the  court's 
inadvertent  statement  in  one  portion  of  the 
charge  that  defendant  was   on  trial   tor  bur- 


glary  was   not   reversible   error.  —  Thomas   v. 
State  (Tex.  Cr.  App.)  1045. 

CROPS. 

Rights  as  to  on  leased  premises,  see  "Landlord 
and  Tenant,"  |  4. 

CROSS-EXAMINATION. 

See  "Witnessea,"  |  8. 


See  "Dower.' 


CURTESY. 


?; 


CUSTOMS  AND  USAGES. 

An  exporter  of  com,  havihg  knowledge  of  the 
customs  of  the  business,  held  oound  by  a  general 
custom  limiting  cargo  shipments  to  10  oer  cent, 
over  or  under  the  amount  specified.- Heyworth 
V.  Miller  Grain  &  Elevator  Co.  (Mo.  Sap.)  49S. 

DAMAGES. 

Compensation  for  property  taken  for  public  use, 
see  "Etaiinent  Domain,"  |  2. 

Damagea  for  particular  injuries. 

See  "Breach  of  Marriage  Contract";  "Death." 
f  2;  "Libel  and  Slander,"  (  8;  "Trespass,"  $  1. 

Alienation  of  affections,  see  "Husband  and 
Wife,"  i  4. 

Failure  of  abstracter  of  title  to  disclose  defects, 
see  "Abstracts  of  Title." 

Injuries  caused  by  public  improTemeats,  see 
Municipal  Corporations,"  i  7. 

Interference  with  use  of  highway  by  railroad,  see 
"Railroads,"  {  8. 

Personal  injuries,  see  "Carriers,"  g  9. 

Resulting  from  negligence  in  delivery  of  tele- 
gram, see  "Telegraphs  and  Telephones,"  i  1. 

0  child,  see  "Parent  and  Child." 
'o  live  stock,  see  "Carriers,"  i  7. 

Wrongful  ejection  of  passenger,  see  "Carriers." 

1  IL 

Wrongful  ejectment,  see  "Ejectment,"  S  8. 
Wrongful  execution,  see  "Execution,"  {  7. 

Recovery  in  particular  actions  or  procetdlngt. 
See  "Trover  and  Conversion,"  {  1. 

I    I.    Nominal  damases. 

Purchaser  of  business  held  entitled  fat  any 
event  to  nominal  damages  for  breach  by  seller 
of  his  agreement  not  to  re-engage  in  the  busi- 
ness.— Raymond  v.  Yarrington  (Tex.  Sup.)  800. 

I  8.    Oroirnds  and  subjects  of  eo^pea- 
•aiovy   damages. 

In  an  action  for  injuries,  plaintiff  is  entitled 
to  recover  for  obligations  incurred  for  medical 
treatment,  aa  well  as  for  sums  expended  there- 
for.—Curtis  V.  McNair  (Mo.  Sup.)  167. 

In  an  action  for  personal  injuries  plaintiff 
htid  entitled  to  recover  for  future,  as  well  as 
past,  pain  and  suffering. — McLain  v.  St.  Louis 
&  S.  Ry.  Co.  (Mo.  App.)  909. 

A  motorman,  injured  by  a  collision  with  a 
car  of  another  company  at  a  crossing,  held  en- 
titled to  recover  for  medical  treatment  in  an 
action  against  the  owner  of  such  colliding  car. 
—McLain  v.  St.  Louis  &  S.  Ry.  Go.  (Mo.  App>.) 
909. 

In  an  action  against  a  carrier  for  damages 
to  cattle  resulting  from  delay  in  transportatioi 
and  a  collision,  interest  is  recoverable  aa-a  part 
of  the  damages.- Texas  &  P.  Ry.  Co.  ▼.  Smis- 
sen  (Tex.  Civ.  App.)  42. 

t   3.    Xilq.iildated  damages  aiid  pemaltiea. 

Demurrage  of  $10  per  day  for  delay  in  com- 
pleting a  building  held  not  unreaaonablei  when 
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the  boilding  would  hare  rented  tor  $300  per  { 
month.— Ramlose  t.  DoUman  (Mo.  App.)  817. 

I   4.    EzempbirT  dsmsce** 

Eixemplarr   damages   can   be    recovered   only  ■ 
where  actoal  damages  are  sustained.— Flanary 
T.  Wood  (Tex.  Civ.  App.)  1072. 

A  Judgment  for  $2,344  exemplary  damages  | 
ketd  ezcesure,  where  the  actual  damages  were 
assessed  at  $6a— Flanary  t.  Wood  (Tex.  Civ. 
App.)  1072. 

{   6.    Mesanre  of  damacea. 

Where  plaintiff  furnished  cross-ties  and  grad-  ■ 
ed  a  right  of  way  for  a  railroad  switch,  In  con- 
sideration of  the  railroad's  maintaining  the 
same,  and  thereafter  the  railroad  removed  the 
switch  and  appropriated  the  ties,  plaintilf  was 
entitled  to  recover  the  value  of  the  ties  and  the 
cost  of  the  grading.— Scholten  v.  St.  Louiu  &  S. 
F,  B.  Co.  (Mo.  App.)  915. 

I   6.    Znadeaaate  aJtd  ezoeaslTe  damacea. 

In  an  action  for  personal  injuries,  a  verdict 
for  $7,000  held  not  excessive.— Malloy  v.  St. 
Louis  &  S.  By.  Co.  (Mo.  Sup.)  159. 

A  verdict  for  $3,900  for  injuries  in  a  railway 
collision  held  not  excessive.— Hennessy  v.  St. 
Louis  &  S.  Ry.  Co.  (Mo.  Sup.)  162. 

In  an  action  for  injuries  to  a  servant,  a  ver- 
dict for  $4,650  held  not  excessive.— Curtis  t. 
McNair  (Mo.  Sup.)  167. 

A  verdict  for  $2,000  for  personal  injury  held 
not  excessive. — Dover  v.  Mississippi  River  &  B. 
T.  By.  (Mo.  App.)  298. 

A  verdict  of  $4,100  for  the  loss  of  earning 
capacity  of  a  laborer  having  23  or  24  yearr 
expectancy,  and  an  earning  capacity  of  $1.25  to 
$1.50  a  day,  is  not  excessive.— Houston  &  T. 
C.  R.  Co.  V.  Bell  (Tex.  Civ.  App.)  66. 

t  7.     Pleading,  eTldenee,  and  asseasment. 

In  an  action  for  injuries  to  a  servant,  an  in- 
struction held  not  erroneous  as  authorizing  a 
recovery  for  loss  of  time  in  the  future. — Curtis 
V.  McNair  (Mo.  Sup.)  167. 

Acts  1895,  p.  188  (Bev.  St  1899,  8  696),  rela- 
tive to  verdicts  where  punitive  damages  are 
given,  held  to  have  no  application  to  an  action 
pending  at  time  of  its  passage.- Minter  v.  Brad- 
street  Co.  (Mo.  Sup.)  6^ 

In  an  action  for  alienation  of  the  affections 
of  husband,  evidence  by  plaintiff  of  financial 
condition  of  defendants  was  properly  admitted. 
— ^Love  V.  Love   (Mo.  App.)  255. 

An  instruction  which  did  not  limit  the  amount 
of  recovery  of  expenses  to  such  as  were  rea- 
sonable held  not  erroneous,  there  being  no  con- 
flict of  evidence  and  no  request  for  the  llmi- 
tation.— Texas  &  Pac.  Ry.  Co.  v.  Ball  (Tex. 
Civ.  App.)  420. 

Submission  to  the  Jury  of  the  question  as  to 
amount  paid  out  by  plaintiff  for  medical  atten- 
tion h^ld  error,  where  there  was  no  evidence  aa 
to  it.— Central  Trxns  &  N.  W.  By.  Co.  v.  Smith 
(Tex.  Civ.  App.)  537. 

In  a  personal  injury  action,  evidence  of  in- 
creased susceptibili^  to  disease  held  admissible. 
— Rea  V.  St.  Louis  Southwestern  By.  Co.  of 
Texas  (Tex  Civ.  App.)  655. 

In  an  action  for  injuries,  the  trial  court  has 
no  authority  to  compel  plaintiff  to  submit  to  an 
examination  by  physicians  to  be  appointed  by 
the  court.- Austin  &  N.  W.  B.  Co.  T.  Cluck 
(Tex.  Civ.  App.)  560. 

DEATH. 

Of  partner,  see  "Partnership,"  §  8. 

I    1.    Erldenoe  of  death  and  of  suttIt- 
orsUp. 

Bev.  St.  arts.  1821,  3372,  construed,  and  held 
to  mean  that  proof  of  seven  years'  absence  from 


his  home  without  being  heard  from  is  necessary 
to  establish  death  of  a  party.— Latham  v.  Tombs 
(Tex.  Civ.  App.)  1060. 

I  S.    Aetlona  for  oanslnc  death. 

Rev.  St.  1899, 1  548,  held  void,  and  that  a  per- 
son appointed  thereunder  cannot  prosecute  an 
action,  given  by  2  Starr  ft  C.  Ann.  St.  III.  pp. 
2155,  2156,  c.  70,  pars.  1,  2,  to  recover  for  a 
death  in  Illinois  caused  by  negligence. — McOin- 
nis  7.  Missouri  Car  ie  Foundir  Co.  (Mo.  Sup.) 
686. 

An  instruction  on  damages  for  negligent 
death,  that  the  jury  might  assess  such  damnges 
as  they  deemed  fair  and  just,  not  exceeding 
$5,000,  where  defendant  asked  for  no  instruc- 
tions or  modification,  was  not  error. — Geismann 
V.  Missouri-Edison  Electric  Co.  (Mo.  Sup.)  664. 

In  an  action  for  negligent  death,  a  verdict 
of  $6,000  held  not  excessive. — Geismann  v.  Mis- 
souri-Edison Electric  Co.  (Mo.  Sup.)  654. 

An  action  for  death  resulting  from  negligence 
of  a  servant  of  a  railroad  company,  employed 
to  nurse  a  smallpox  patient  in  connection  with 
the  railroad's  hospital  department,  tteld  main- 
tainable under  Rev.  St.  1895,  art.  3017.— Mis- 
souri, K.  te  T.  Ry.  Co.  of  Texaa  v.  BVeeman 
I  (Tex.  Civ.  App.)  542. 

{     Where,  in  an  action  for  death,  there  was  no 

evidence  of  pecuniary  loss  to  decedent's  father, 

,  a    finding   in    his   favor    was    erroneous. — Mis- 

;  souri,  K.  &  T.  Ry.  Co.  of  Texas  v.   Freeman 

(Tex.  Civ.  App.)  642. 

I     An   instruction   in  an  action   against  a  rail- 
road for  killing  plaintiff's  minor  son  held  not 
'  misleading,   though   not   directing    that    cost   Of 
'  boy's    "keep"    be   deducted    in    estimating   the 
value  of  his  services. — Texas  &  P.  Ry,  Co.  v. 
Tarbrongh  (Tex.  Civ.  App.)  844. 

DEBTOR  AND  CREDITOR. 

See   "Assignments   tor  Benefit   of   Creditors"; 
"Bankruptcy";   "Fraudulent  Conveyances." 


DECEDENTS. 

Estates,  see  "Descent  and  Distribution'';  "Ex- 
ecutors and  Administrators." 

Testimony  as  to  transactions  with  persona  since 
deceased,  see  "Witnesses,"  |  2. 

a     .n^^n        DECEIT. 
See  "Fwnd." 

DECLARATION. 

In  pleading,  see  "Pleading,"  i  1. 

DECLARATIONS. 

As  evidence  in  civil  actions,  see  "Evidence,"  |  6. 
As  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  S  6. 
Dying  declarations,  see  "Homicide,"  t  8. 

DEEDS. 

Acknowledgment  of  execution,  see  "Acknowledg- 
ment" 

(Cancellation,  see  "Cancellation  of  Instruments." 

Covenants  in  deeds,  see  "Covenants." 

Estoppel  by  deed,  see  "Estoppel,"  §  1. 

In  fraud  of  creditors,  see  Fraudulent  (Convey- 
ances." 

In  trust,  see  "Trusts,"  {  1. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  i  9. 

Restrictions  on  perpetuities,  see  "Perpetuities." 

Deeds  by  or  to  particular  clottes  (if  parties. 
See  "Infants,"  1 1. 
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jParMeuZar  classa  qf  deed*. 
Of  trust,  see  "Mortgages." 
Tax  deeds,  see  "Taxation,"  {i  4,  5. 

I    1.     Conitrnotlon  and  operation. 

Parties  acquiescing  for  over  30  years  In  pos- 
sessiou  of  land  by  those  claiming  under  a  deed 
held  to  have  given  a  construction  thereto  pre- 
cluding them  from  recovery. — HuS  v.  Miniard 
rKy.)  1036. 

Deed  construed,  and  held  to  create  two  Ufe 
estates,  with  vested  remainders  to  the  gran- 
tee's children  living  and  subsequently  bom. — 
Blackburn  v.  Blackburn  (Tenn.)  lOG. 

The  reclamation  of  a  deed  by  a  grantor  after 
delivery  to  the  grrantee  will  not  devest  the  let- 
ter's title.— McClendon  v.  Brockett  (Tex.  Olv. 
App.)  854. 

Recital  in  the  record  as  to  land  conveyed  be- 
ing part  of  a  certain  survey  held  a  misreidtal.— 
Lynch  v.  Pittman  (Tex.  Civ.  App.)  862. 

I  2.    Pleadlna  and  erldeno*. 

Deed  executed  by  elderly  wife  at  solicitation 
of  young  husband,  shortly  after  marriage,  Acid 
obtained  by  fraud  and  undue  influence. — High- 
land V,  Highland  (Ky.)  791. 

Evidence  held  insufficient  to  sustain  a  finding 
for  defendant  in  an  action  to  set  aside  a  deed 
on  the  ground  of  undue  influence. — Ryan  ▼. 
Ryan  (Mo.  Sup.)  494. 

Where,  in  trespass  to  try  title,  affidavit  of 
forgery  is  filed  by  plaintiff,  burden  of  proving 
execution  of  deed  is  on  defendant  and  remains 
there.— Williamson  v.  Gore  (Tex.  Civ.  App.)  568. 

Evidence  held  to  sapport  a  finding  that  a  mar- 
ried woman  had  executed  and  acknowledged  a 
deed  according  to  law.— Royals  T.  Lactj  (Tex. 
Civ.  App.)  1062. 

DEFAMATION. 

See  "Libel  and  Slander." 

DEFAULT. 

Judgment  Iff,  we  "Judgment)"  I  X 

DELAY. 

Laches,  see  "Equity,"  |  L 

DELIVERY. 

Of  goods  by  carrier,  see  "Carriers,**  S  4. 
Of  goods  sold,  see  "Sales,"  i  2. 
Of  goods  to  carrier,  see  "Carriers,"  §  6. 
Of  msurance  policy,  see  "Insurance,"  S  4. 

DEMURRER. 

In  pleading,  see  "Pleading,"  |  8. 
To  evidence,  see  "Trial,"  |  3. 
To   indictment,   see  "Indictment  and   Informa- 
tion," I  8. 

DEPOSITIONS. 

See  "AflSdavits";    "Witnesses." 
Harmless  error  in  admission  or  exclusion,  see 
"Appeal  and  Error,"  {  17. 

The  overruling  of  an  objection  to  depositions 
taken  in  another  suit,  on  the  ground  that  such 
suit  involved  different  issues  from  that  on  trial, 
held  not  error.— Heyworth  v.  Miller  Orain  dc 
Elevator  C!o.  (Mo.  Sup.)  498. 

A  stipulation  for  the  introduction  of  hearsay 
testimony  concerning  a  passenger's  injuries  held 
sufficiently  broad  to  authorize  the  introduction 
of  the  evidence  offered.  —  Thompson  v.  Ft. 
Worth  ft  R.  O.  By.  Oo.  (Tex.  Civ.  App.)  29. 


A  deposition  should  not  be  suppressed  be- 
cause an  answer  is  irresponsive  to  an  inter- 
rogatory, where  it  is  responsive  to  a  subsequent 
interrogatory.— Houston  &  T.  O.  R.  Co.  t.  Bell 
(Tex.  Civ.  App.)  56. 

DEPOSITS. 

In  bank,  see  "Banks  and  Banking,"  |  & 

DESCENT  AND  DISTRIBUTION. 

See  "Dower";  "Bxecutors  and  Administratonr; 
"Wills." 

I   1.    Persona  entitled  and  their  reapee- 
tire  shares. 

Under  Rev.  St.  1895,  art  1695,  and  article 
1688,  i  4,  certain  heirs  held  to  take  per  stirpes. 
— Jwnlgau  V.  Lauderdale  (Tex.  Civ.  App.)  38. 

{  S.    BlKhta  and  Uabilltlea  of  heln  and 
ustrlbnteea. 

Heirs  take  property  of  an  ancestor  subject  to 
its  liability  for  omitted  taxes,  the  collection  of 
which  is  not  barred  by  limitations. — Common- 
wealth V.  Sweigarfs  Adm'r  (Ky.)  758. 

A  petition  to  establish  heirship,  and  enforce 
a  resulting  trust  of  conveyances  of  land  by 
other  alleged  helra  of  decedent,  Aeld  demorra- 
hle.— Craig  v.  Welch-Hackley  Coal  ft  Oil  Co. 
(Ky.)  1035. 

DESCRIPTION. 

Of  devisees  or  legatees  In  will,  see  "Wills,"  |  4. 

Of  property  conveyed,  see  "Boundaries,''  {  1 ; 
"Deeds,"  i  1. 

Of  property  demised,  see  "Landlord  and  Ten- 
ant," f  4. 

Of  property  devised  or  bequeathed,  see  "WUIa," 
1  *• 


See  "Wills." 


DEVISES. 


DILATORY  PLEAS. 

See  "Pleading,"  t  2. 

DILIGENCE 

In  procuring  evidence  as  condition  to  granting 
new  trial  for  newly  discovered  evidence,  see 
"New  Trial."  f  1. 

DIRECTING  VERDICT. 

In  civil  actions,  see  "Trial,"  I  8. 

DISABILITIES. 

Contributory  negligence  of  persons  under  dis- 
ability, see  "Negligence,"  f  2. 

DISCHARGE. 

From  employment,  see  "Master  and  Servant," 

From    indebtedness,    see    "Bankruptcy,"    I   3; 

"Compromise  and  Settlement";  "Release.** 
From   liability   as  sarety,   see   "Principal   and 

Surety,"  S  2. 

DISCONTINUANCE. 

Of  action,  see  "Dismissal  and  Nonsnit."  |  1. 

DISCOVERY. 

f   1.    Under  statutory  prorlslona. 

In  action  for  injuries,  a  motion  during  trial 
that  plaintiff  snbmit  a  sample  of  bis  urine  for 
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examination  bj  physicians  to  be  appointed  by 
the  court  held  too  late.— Auxtin  &  N.  W.  R.  Co. 
T.  Cluck  (Tex.  Oiv.  App.)  569. 


DISCRETION  OF  COURT. 

vrU  actions,  see  "Appeal  t 

DISCRIMINATION. 


Review  in  civil  actions,  see  "Appeal  and  Error," 
S  15. 


By  carriers,  see  "Carriers,"  f  L 

DISMISSAL  AND  NONSUIT. 

Costs  on  dismiBsal  of  action,  see  "Costs,"  |  1. 

Dismissal  of  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  {§  9,  10. 

Dismissal  ot  suit  against  partners,  see  "Partner- 
ship." I  2, 

I    1.    Volnittary. 

A  cause  held  finally  submitted,  and  the  grant- 
ing  ot  a  nonnuit  thereafter  to  be  error,  under 
Rev.  St.  1899,  8  639.— Lawyers'  Coop.  Pub. 
Co.  V.  Gordon  (Mo.  Sup.)  155. 

Under  Rev.  St  1899,  8  695,  a  plaintiff  who 
desires  to  retain  the  right  to  take  a  nonsuit  un- 
til after  the  questions  of  law  are  decided  should 
request  a  finding  thereon  before  the  issues  of 
fact  are  submitted.- Lawyers'  Co-op.  Pub.  Oo. 
V.  Gordon  (Mo.  Sup.)  155. 

Reorganisation  committee  of  corporation  held 
entitled  to  dismiss  a  certain  action  brought  by 
it.  subject  only  to  the  right  of  interrener  there- 
in to  be  heard  on  his  claim  for  affirmative  re- 
lief.—Bangs  V.  Sullivan  (Tex.  Civ.  App.)  74. 

The  fact  that  one  of  the  members  of  the 
reorganization  committee  of  a  corporation  re- 
fused to  join  with  the  rest  in  taking  a  nonsuit 
of  a  certain  action  held  not  to  prevent  the  non- 
suit.—Bangs  V.  Sullivan  (Tex.  Civ.  App.)  74. 

CSourt  held  to  have  discretion  to  set  aside  or- 
der of  nonsuit  and  permit  stockholder  in  cor- 
poration to  intervene  in  action  by  reorganiza- 
tion committee,  where  there  is  collusion  between 
such  committee  and  the  defendant  in  the  ac- 
tion.—Bangs  V.  Sullivan  (Tex.  Civ.  App.)  74. 

i   2.    InTOlniitarjr. 

Dismissal  of  case  for  want  of  prosecution 
held  not  to  show  abuse  ot  discretion.— Hall  v. 
City  of  Austin  (Tex.  Civ.  App.)  82. 

A  petition  in  an  action  for  rent  held  proper- 
ly dismissed  on  an  exception  pleading  the  stat- 
ute of  limitations.— Roller  v.  Zundelowits  (Tex. 
Civ.  Awi.)  1070. 

DISQUALIFICATION. 

ot  Judge,  see  "Judges,"  8  1- 

DISSOLUTION. 

Of  partnership,  see  'TartnersUp,"  |  8. 

DISTRIBUTION. 

Of  estate  ot  decedent,  see  "Descent  and  Dis- 
tribution." 
Of  proceeds  of  foreclosure,  see  "Mortgages,"  I  8. 

DIVERSE  CITIZENSHIP. 

Ground  of  Jurisdiction  of  United  States  courts, 
see  "Removal  of  Causes,"  8  1- 

DIVIDENDS. 

By   insurance  company,  ne»  "InBurance,"  |  L 


DIVORCE. 

8    1.    Defenses. 

Drunkenness  in  a  husband  cannot  excuse  cruel 
treatment  of  the  wife.— Harl  v.  Harl  (Ky.)  756. 

8  2.     Jnrisdlotloii,  proceedlnga,  and  re- 
Uef. 

On  appeal  in  divorce,  the  court  will  give  great 
weight  to  the  judgment  of  the  chancellor  in  re- 
fusing a  divorce,  and  will  not  reverse  unless  the 
evidence  clearly  shows  complainant's  right  to 
a  divorce. — Harl  v.  Harl  (Ky.)  756. 

Evidence  held  to  show  a  wife  entitied  to  a 
divorce.- Harl  v.  Harl  (Ky.)  756. 

Evidence  in  a  suit  for  divorce  held  not  such 
as  to  require  reversal  of  the  decree  denying  the 
divorce  for  abandonment.— Hale  v.  Hale  (Ky.) 
784. 

Evidence  held  to  justify  an  inference  that  a 
separation  ot  husband  and  wife  was  by  consent, 
and  therefore  insufficient  to  Justify  a  divorce  for 
desertion.— Walthen  v.  Walthen  (Mo.  App.)  736. 

8   3*    Operation    and    elfeot    of    dlToree, 
•md  rlchts  of  divorced  persons. 

In  a  proceeding  to  modify  a  foreign  decree 
awarding  the  custody  of  a  child  in  divorce  pro- 
ceedings, evidence  as  to  the  conduct  end  situa- 
tion of  the  parties  prior  to  such  foreign  de- 
cree held  admissible  in  corroboration. — Wilson 
V.  Elliott  (Tex.  Sup.)  946. 

Foreign  decree,  determining  the  custody  of  a 
minor  child  in  a  divorce  suit,  held  not  a  bar  to  a 
subsequent  proceeding  to  modify  it,  on  proof 
that  the  situation  and  character  of  the  respec- 
tive parties  had  changed. — Wilson  v.  Elliott 
(Tex.  Sup.)  946. 

Foreign  decree  awarding  custody  of  infant 
child  in  divorce  suit  held  res  judicata  of  all 
questions  relating  to  the  fitness  of  the  parties 
at  all  times  prior  to  such  decree.— Wilson  v. 
Elliott  (Tex.  Sup.)  946. 

A  husband  and  wife,  after  divorce,  became 
tenants  in  common  of  the  community  property, 
and  either  may  recover  the  entire  interest  as 
against  a  trespasser.— Williamson  t.  Oore  (Tex. 
Civ.  App.)  663. 

DOCUMENTS. 

As   evidence  In  dvU   actions,   see   "Evidence," 

8  a 

As  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  8  8> 

DONATIONS. 

See  "Gifts." 

Of  public  moneys,  see  "Municipal  Corporations,** 
8  18. 

DOWER. 

f   1.    Xnohoate  Interest. 

A  widow,  by  remaining  in  the  mansion  house 
until  dower  assigned,  held  not  to  have  elected 
to  take  such  house  under  an  antenuptial  con- 
tract in  lieu  of  dower.— Moran  v.  Stewart  (Mo. 
Sup.)  177. 

An  antenuptial  contract,  providing  for  the 
support  of  the  intended  wife  during  widowhood 
only,  held  insufficient  to  bar  dower  as  a  legal 
or  equitable  jointure. — Moran  v.  Stewart  (Mo. 
Sup.)  177. 

An  antenuptial  agreement  for  jointure  held 
not  subject  to  renunciation  by  the  widow,  un- 
der Rev.  St.  1899,  8  2951,  where  she  was  of 
age  at  the  time  she  executed  the  contract. —  Mo- 
ran V.  Stewart  (Mo.  Sup.)  177. 

DRUGGISTS. 

Sales  of  liquor  by,  see  "Intoxicating  Liquors," 

8  4. 
Sales  ot  poisons,  see  "Poisons." 
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DRUNKENNESS. 

Gronnd  for  dlyorce,  see  "DiTorce,"  I  1. 

DUE  PROCESS  OF  LAW. 

See  "Constitutional  Law,"  I  6. 

DYING  DECLARATIONS. 

See  "Homicide,"  {  8. 

EASEMENTS. 

See  "Hlgliwaye." 

I   1.    Creation,    ezistenoei    «ad    temtls*- 
tlon. 

Owner  of  land  abutting  on  strip  designatpd 
as  alley  in  plat  held  entitled  to  the  use  of  the 
same  as  appurtenant  to  his  property. — Doathitt 
V.  Canaday,  Gillium  &  Key  (Ky.)  787. 

The  right  to  take  cutting  stone  from  a  tract 
of  land  necessarily  carries  with  it  such  reason- 
able use  of  the  surface  over  the  stone  as  is 
necessary  to  make  the  right  available.— Bed- 
ford-Bowling Green  Stone  Co.  t.  Oman  (Ky.) 
1038. 

EJECTION. 

Of  paseenger,  see  "Carriers,"  {  11. 

EJECTMENT. 

See  "Treepass  to  Try  Title."     ' 

{  1.     Right  of  sotloa  and  dcfenaea. 

Owner  held  entitled  to  recorer  land  occapied 
by  a  tram  railway,  which  had  been  laid  with- 
out her  consent  and  without  power  to  exercise 
the  right  of  eminent  domain.— Hughey  v.  Walk- 
er (Ark.)  1098. 

Ejectment  cannot  be  maintained  on  a  title 
which  is  merely  equitable.— Nalle  v.  Parks  (Mo. 
Sup.)  596. 

Ejectment  cannot  be  maintained  by  one  hold- 
ing a  merely  equitable  title  against  one  in  pos- 
session under  the  legal  title.— Nalle  t.  Thomp- 
son (Mo.  Sup.)  699. 

The  owner  of  an  undivided  half  interest  in  the 
equity  to  certain  land  cannot  maintain  eject- 
ment against  one  holding  the  legal  title.— Nalle 
V.  Thompson  (Mo.  Sup.)  609. 

Ejectment  cannot  be  maintained,  anleaa  plain- 
tiff is  vested  with  the  legal  title  when  he  com- 
mences the  action. — Nalle  v.  Thompson  (Mo. 
Sup.)  699. 

The  owner  of  a  mere  easement  is  not  entitled 
to  maintain  ejectment  or  trespass  to  try  title, 
as  against  the  fee  owner  of  land  rightfully  in 
possession.- Cornick  v.  Arthur  (Tex.  Civ  App.) 
410. 

{  2.    Pleading  <uid  CTidenee. 

One  seeking  to  establish  title  to  land  against 
a  purchaser  from  the  original  owner,  on  the 
ground  of  bona  iide  purchase  from  his  heirs, 
must  show  that  they  were  the  heirs. — Lochridge 
V.   Corbett   (Tex.   Civ.   App.)  96. 

In  ejectment,  probate  proceedings  and  recitals 
in  deeds  of  a  grantor  in  {jlaintifTs  chain  of  title 
held  admissible.  —  Lochridge  t.  Corbett  (Tex. 
Civ.  App.)  96. 

Judgment  by  a  grantee  from  a  grantor  in 
plaintiff's  cham  of  title  against  defendant's 
predecessors  in  interest  held  admissible  in  evi- 
dence as  an  assertion  of  title. — Lochridge  v. 
Corbett  (Tex.  Civ.  App.)  96. 

An  unlocated  land  certificate  ia  a  chattel, 
long-continued  possession  of  which  may  sup- 
port the  presumption  of  a  sale. — Lochridge  T. 
Corbett  (Tex.  Oiv.  App.)  86. 


f  8.    Trial,    JndgatMal.    anf  oraeaaest    of 
Judgment,  and  vevle'w. 

Where,  under  an  erroneona  judgment,  de- 
fendant deprived  plaintiff  of  the  use  of  Hie  lat- 
ter's  homestead,  defendant  AeJd  not  entitled  to 
set  off  Judgments  held  by  him  against  plaintiff 
in  an  action  by  the  latter  for  such  nse. — Lewis 
T.  Scott  (Ky.)  1131. 

One  who  deprives  another  of  the  rightful  pos- 
session of  the  latte^B  property  under  an  erro- 
neous Judgment  is  liable  to  the  owner  for  the 
damages.— Lewis  v.  Scott  (Ky.)  1131. 

Measure  of  damages  defined,  where,  under  an 
erroneous  Judgment,  defendant  deprived  plain- 
tiff of  the  use  of  the  tatter's  property. — Lewis  v. 
Scott  (Ky.)  1181. 

ELECTION  OF  REMEDIES. 

Blection  between  cansei  of  action  pleaded,  see 
"Pleading,"  |  6. 

ELECTIONS. 

Local  option   elections,  see  "Intoxicating  Liq- 
uors," §  2. 
Submission  of  issuance  of  municipal   bonds   to 

?opular  vote,  see  "Municipal  Corporations,"  { 
3. 

I   1.    BaUota. 

Rev.  St.  1899,  |  6995,  requiring  baUot  to  have 
registration  number  of  voter  mdorsed  on  it, 
held  not  repealed  by  Act  1891,  J  11,  amending 
Act  1889,  I  4785.— DonneU  v.  Lee  (Mo.  App.) 
997. 

Kev.  St.  1899,  i  7104,  providing  diat  jadgea 
of  election  shall  write  their  names  or  initials 
on  bnrk  of  ballots,  held  not  controlling  in  elec- 
tion of  city  officer. — Donuell  v.  Lee  (Mo.  App.) 
907. 

}  2.    Contests. 

Under  election  law  (Acts  Ex.  Sess.  1900,  p. 
40,  c.  6,  f  12),  held,  that  it  is  not  necessary  that 
appellants  sign  the  appeal  bond. — Keller  v.  Fer- 
guson (Ky.)  785. 

The  ballots  in  a  contested  election  case  can 
under  no  circumstances  be  produced  in  open 
court  aud  be  made  a  record  of.— Donnell  v.  Lee 
(Mo.  App.)  997. 

Appellate  court  will  adopt  findings  of  triors 
in  contested  election  cases,  where  there  is  sub- 
stantial evidence  in  support  thereof. — DonneU  t. 
liee  (Mo.  App.)  997. 

ELECTRICITY. 

A  petition  for  causing  death  from  a  live  wire 
held  to  state  a  cause  of  action. — Geismann  v. 
Missouri-Edison  Electric  Oo.  (Mo.  Sup.)  654. 

Whether  a  laborer,  engaged  in  taking  down  a 
sign  from  a  building,  was  guilty  of  contributory 
negligence  in  coming  in  contact  with  an  elec- 
tric wire,  held  a  question  for  the  Jury. — Geis- 
mann V.  Missouri-Edison  Electric  Ca  <Ma 
Sup.)  654 

The  fact  of  death  from  contact  with  electric 

wires  at  a  place  where  deceased  had  a  right  to 
be,  held  conclusive  proof  of  defective  insulation 
and  of  the  negligence  of  defendant — (3eismann 
V.  Missouri-Edison  Electric  Co.  (Mo.  Sup.)  654. 

A  petition  for  death  caused  by  contact  with 
defendant's  electric  wires  held  sufficiently  broad 
to  justify  an  instruction  that  it  was  incumbent 
on  defendant  to  keep  its  wires  reasonably  safe. — 
Geismann  v.  Missouri-Edison  Electric  Go.  (Ma 
Hup.)  664. 

An  instruction  that  if  electric  wirea,  where 
deceased  was  standing,  had  the  appearance  of 
bein^;  properly  insulated.  It  was  an  inducement 
to  risk  contact  with  them,  when  considered  ia 
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In  an  action  for  death  resulting  from  contact 
with  electric  wire,  instruction  as  to  plaintiff's 
negligence  in  failing  to  protect  himself  held 
properly  qualified  by  reference  to  his  occupation. 
— Geismann  t.  Missouri-Edison  Electric  Co.  (Mo. 
Sup.)  654. 

An  instruction,  in  an  action  for  death  result- 
ing from  contact  with  electric  wire,  as  to  the 
knowledge  of  plaintiff  of  the  danger,  Ae2d  prop- 
erly modified  by  reference  to  his  knowledge  of 
the  defective  insulation  of  the  wire  causing 
death. — Geismann  t.  Missouri-EIdiaon  Electric 
Co.  (Mo.  Sup.)  664. 

In  an  action  for  death  resulting  from  contact 
with  an  electric  wire,  it  was  not  necessary  for 
plaintiff  to  prove  that  at  the  exact  point  of 
contact  the  insulation  was  off  the  wire. — Geis- 
mann T.  Miasouri-Edison  Electric  Co.  (Mo.  Sup.) 
654. 

It  is  the  duty  of  an  electric  light  company 
to  keep  its  wires  safe. — Geismann  t.  Missouri- 
Edison  Electric  Oo.  (Mo.  Sup.)  6S4. 

It  is  the  duty  of  an  electric  lighting  company 
to  use  every  accessible  precaution  to  insulate  its 
wires  at  all  points  where  people  have  the  right 
to  go.^Geismann  v.  Miasouri-Edison  Electric 
Oo.  (Mo.  Sup.)  664. 

ELEVATORS. 

See  "Carriers,"  {|  9,  10. 


EMBEZZLEMENT. 


In 


prosecution  for  embezzlement,  defendant 

held  liable  as  a  principal,  and  not  as  an  acces- 
sory.—Thomas  V.  State  (Tex.  Or.  App.)  1045. 

EMINENT  DOMAIN. 

Public  improvements  bv  municipalities,  see  "Mu- 
nicipal Corporations,'"  }}  4-10. 

I    I.    Nature,  extaatt  And  delegatloB   of 
pcwer. 

Where  the  total  value  of  property  assessed, 
after  the  improvement  is  made,  is  less  or  more 
than  the  cost  of  the  improvement,  an  enforce- 
ment of  the  lien  cannot  oe  had. — City  of  Louis- 
ville V.  Bitzer  (Ky.)  1115;  Bitzer  v.  Fulton, 
Id. 

A  foreign  bridge  corporation,  authorized  to 
do  business  in  Missouri,  Iteld  entitled  to  con- 
demn land  in  Missouri  necessary  for  its  pur- 
poses, under  Rev.  St.  1899,  f  1024,  without  re- 
gard to  its  right  of  eminent  domain  in  the  state 
of  its  residence. — Southern  Illinois  &  M.  Bridge 
Co.  V.  Stone  (Mo.  Sup.)  453. 

The  legislature  of  Missouri  has  power  to  con- 
fer on  foreign  corporations  the  right  of  emi- 
nent domain,  to  be  exercised  in  the  construc- 
tion of  a  toll  bridge  for  public  use. — Southern 
Illinois  &  M.  Bridge  Co.  v.  Stone  (Mo.  Sup.) 
453. 

Gen.  St;  1866,  c.  69,  <  17,  as  amended  by 
Laws  1871-72,  p.  15,  held  to  authorize  a  cor- 
poration organized  for  the  maintenance  of  a 
railroad  bridge  to  condemn  land  for  the  ap- 
proaches and  necessary  tracks  to  its  bridge. — 
Southern  Illinois  &  M.  Bridge  Co.  r.  Stone 
(Mo.  Sup.)  453. 

The  right  of  eminent  domain  conferred  in 
Rev.  St.  1899,  c.  131,  held  not  given  to  corpo- 
rations for  furnishing  light,  power,  and  water 
for  hire.— Southwest  Misioari  Light  Oo.  v. 
Scheurich  (Mo.  Sup.)  496. 

I  S.     Oompensktloii. 

Evidence  in  condemnation  proceedings  of 
probable  character  of  lands  as  suburban  prop- 


Measure  of  damages  in  condemnation  pro- 
ceedings by  a  railroad  is  the  difference  between 
the  value  of  property  just  before  and  just  after 
construction  of  railroad. — St.  Louis  Southwest- 
em  By.  Co.  of  Texas  v.  Hughes  (Tex.  Civ. 
App.)  976. 

S  3.     Prooeedinca  to  take  property  and 
assess  oompemaatlon. 

Preliminary  questions  involved  in  the  con- 
struction of  a  charter  of  a  railroad,  in  proceed- 
ings to  condemn  land  for  a  proposed  line,  held 
for  the  court.— Tennessee  Central  R.  Co.  v. 
Campbell  (Tenn.)  112;  Same  v.  Murphy  Land 
Co.,  Id. 

EMPLOYES. 

See  "Master  and  Servant." 

ENTICEMENT. 

Of  husband  or  wife,  see  "Husband  and  Wife," 

ENTRY. 

Re-entry  by  landlord,  see  "Laudlord  and  Ten- 
ant," {  i. 

ENTRY,  WRIT  OF. 

See  "BjectmenL" 

EQUITABLE  CONVERSION. 

See  "Conversion." 

EQUITABLE  ESTOPPEL 

See  "Estoppel,"  i  2. 

EQUITY. 

Equitable  conversion,  gee  "Conversion." 

Equitable  estoppel,  see  "Estoppel,"  §  2. 

Execution  against  equitable  interests,  see  "Exe- 
cution," 8  1. 

Sufliciency  of  equitable  title  to  maintain  eject- 
ment, see  "Ejectment,"  }  1. 

ParMoutor  atttt^eete  of  eQuMobte  Jtirtsdtction  <md 
equitable  remedies. 

See  "Account";  "Cancellation  of  Instruments"; 

"Fraudulent  Conveyances";      "Injunction"; 

"Reformation  of  Instruments";  "Receivers"; 
"Trusts." 

Relief  against  judgment,  see  "Judgment,"  S  4. 

{   1.     Iiacbea  and  stale  demands. 

As  a  general  rule  courts  of  equity  will  adopt 
the  length  of  time  to  bar  causes  of  action  that 
prevail  in  analogous  cases  in  actions  at  law. 
—Watson  V.  Texas  &  P.  Ry.  Oo.  (Tex.  Civ. 
App.)  830. 

ERASURE. 

In  wUl,  see  "Wills."  f  Z 

ERROR,  WRIT  OF.- 

See  "Appeal  and  Error." 

ESCAPE. 

Of  prisoners,  see  "Prisons." 

ESTABLISHMENT. 

Of  boundaries,  see  "Boundaries,"  {  2. 
Of  highways,  see  "Highways,"  {  1. 
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Of  railroads,  see  "Railroads,"  I  ^ 
Of  trusts,  see  "Trusts,"  {  3, 
Of  wiU,  see  "Wills,^'  §  3. 

ESTATES. 

See  "Dower." 

Created  by  deed,  see  "Deeds,"  §  1. 

Created  by  will,  see  "Wills,     f  4. 

Decedents'  estate,  see  "Descent  and  Dlstrlbn- 
tiou";  "Executors  and  Administrators." 

Estates  for  years,  see  "Landlord  aud  Tenant." 

Restrictions  on  creation  of  future  estates,  see 
"Perpetuities." 

Tenaa^  in  common,  8e«  "Teuancr  in  Com- 
mon." 

ESTIMATES. 

For  public  improTements,  see  "Municipal  Cor- 
porations," {  5. 

ESTOPPEL 

By  judgment,  see  "Judgment,"  ||  S,  7. 

Of  married  woman  to  claim  separate  estate, 
see  "Husband  and  Wife,"  S  3. 

To  allege  error,  see  "Appeal  aud  Error,"  f  12. 

To  avoid  or  forfeit  insurance  policy,  see  "In- 
surance," t  10' 

To  object  to  local  assessments,  see  "Municipal 
Corporations,"  8  8. 

To  question  pledge  of  note,  see  "Pledges." 

To  sue  for  fraud,  see  "Fraud,"  |  2. 

S   1.    By  deed. 

Corporation  president,  acquiring  priyate  in- 
terest after  conveying  company's  realty  to  tras- 
tee,  held  estopped  to  assert  it  against  purchas- 
er of  equity  assuming  debt. — Central  Coal  & 
Iron  Co.  V.  Walker's  Ex'x  (Ky.)  778. 

In  an  action  to  recover  property  under  a  chat- 
tel mortgage,  the  mortgagor  held  estopped  to 
plead  that  the  property  mortgaged  did  not  be- 
long to  him. — Layson  v.  Cooper  (Mo.  Sup.)  472. 

A  purchaser  from  a  member  of  a  class  in 
which  a  remainder  expectant  on  the  death  of 
the  life  tenant  is  vested  takes  title  agaiiurt;  his 
vendor  by  estoppel  on  the  death  of  the  life 
tenant.— Nichols  v.  Guthrie  (Tenn.)  107. 

A  deed  held  not  to  pass  by  estoppel  land  with- 
out its  description.— Smith  v.  Bunch  (Tex.  Civ. 
App.)  559. 

i   2.    Equitable  estoppeL 

Rule  that  a  representation  relating  to  some- 
thing to  be  afterwards  brought  into  existence 
cannot  be  tlie  basis  of  an  estoppel  held  not  to  ap- 
ply as  to  an  estoppel  from  claiming  that  a  deed 
of  trust  had  not  been  extinguished. — ^Williams 
V.  Verity  (Mo.  App.)  732. 

Surety  on  a  note  held  estopped  to  deny  hold- 
er's title.— Zuendt  v.  Doerner  (Mo.  App.)  873. 

Creditor,  who  took  possession  of  goods  under 
a  mortKage,  held  not  entitled  to  afterwards 
claim  that  he  took  possession  under  a  pledge. 
— Duckett  v.  Keet  &  Rountree  Dry  Goods  Co. 
(Mo.  App.)  926. 

A  statement  by  plaintiff  that  he  did  not  own 
land  in  controversy,  made  through  a  lapse  of 
memory,  which  did  not  influence  defendants  in 
purchasing  the  land  from  another,  held  not  to 
estop  pIainti£F .  from  claiming  the  land. — Wag- 
goner V.  Dodaon  (Tex.  Sup.)  517. 

One  held  not  estopped  by  failure  to  deny  a 
certain  statement — Powers  v.  McKnight  (Tex. 
Civ.  App.)  549. 

EVIDENCE. 

See   "Affidavits";   "Depositions";  "Discovery"; 

"Witnesses." 
Absencp  of  evidence  as  ground  for  continuance 

of  criminal  prosecution,  see  "Criminal  Law," 

J  10. 


Admissibility   of  evidence  nnder  pleadins,  see 

"Pleading,"  {  a 
Applicability   of  instructions  to  evidence,  see 

"Trial,"  i  7. 
Harmless   error   in    admission    of   evidence   in 

criminal   prosecutions,    see   "Criminal    Law," 

«  1». 
Harmless  error  in  rulings  on  evidence,  see  "Ap- 
peal and  Error,"  {  17. 
Instmctions    as    to    evidence,    see    "Trial,"    {{ 

5,  6. 
Presentation  for  review  of  errors  in  mlings  on 

evidence,  see  "Appeal  and  Error,"  I  7. 
Questions  of  fact  for  jury,  see  "Trial,"  i  3. 
Reception  at  trial,  see  "Criminal  Law,'*  f  12; 

"Trial,"  i  1. 
Review   dependent   on   presentation    in   record, 

see  "Criminal  Law,"  $  18. 
Review  on  appeal,  see  "Appeal  and  Biror,"  i 

18. 

Ai  to  particular  facta  or  Utttea. 

See  "Adverse  Possession,"  {  3;  "Arbitration 
and  Award,"  t  2;  "Boundaries,"  S  2;  "Dam- 
ages," if  7;  "Death,"  {  1;  "Deeds,"  {  2; 
"Fraudulent  Conveyances,"  {  2;  "Gifta,"  i  1; 
"Payment,"  {  1. 

Agency,  see  "Principal  and  Agent,"  f  1. 

Credibility  of  witness,  see  "Witnesses,"   {  4. 

Existence  of  trust,  see  "Trusts,"  g  1. 

Interest  of  witness  in  controversy,  see  "Wit- 
nesses," i  2. 

Tenancy,  see  "Landlord  and  Tenant,"  S  L 

Testamentary  capacity,  see  "Wilis,"  {  1. 

Wife's  separate  estate,  see  "Hnsband  and 
Wife,"  I  3. 

fn  octtons  by  or  agatnst  partbrnlar  dlaaae*  of 
parties. 

See  "Brokers,"  g  2;  "Carriers,"  J»  7,  9;  "Mas- 
ter and  Servant,"  §5  7,  8;  "Municipal  Corpo- 
rations." 8  12;  "Railroads."  §f  8-W;  "Sher 
iffs  and  Constables,"  f  1 ;  "Street  Railroads." 
§  1. 

Telegraph  or  telephone  companies,  see  "Tele- 
graphs and  Telephones,"  {  1. 

Trustees  in  bankruptcy,  see  "Bankruptcy,"  J  2. 

Turnpike  companies,  see  "Turnpikes  and  Toll 
Roads,"  S  1. 

Inixwlfcular  otoil  oetiont  or  prooeedfnds. 

See  "Assault  and  Battery,"  {  1;  "Breach  of 
Marriage  Contract";  "Divorce,"  f  2;  "Eject- 
ment," g  2;  "Injunction,"  g  2;  "Libel  and 
Slander,"  g  3;  "Malicious  Prosecution,"  g  2; 
"Negligence,"  J  3;  "Keformation  of  Instru- 
ments,'^ g  1;  "Trespass  to  Try  Title,"  g  1. 

Election  contest,  see  "Elections,"  g  2. 

For  alienation  of  affections,  see  "Husband  and 
Wife,"  g  4. 

For  breach  of  contract,  see  "Contracts,"  |  5. 

For  breach  of  warranty,  see  "Sales,"  g  5. 

For  collection  of  taxes,  see  "Taxation,"  g  3. 

For  compensation  of  broker,  see  "Brokers."  12. 

For  discnarge  from  employment,  see  "Master 
and  Servant,"  g  1. 

Foreclosure,  see  "Chattel  Mortgages,"  g  3. 

For  fires  caused  by  <H>eration  of  railroad.  se« 
"Railroads,"  g  10. 

For  injuries  to  animals  on  or  near  railroad 
tracks,  see  "Railroads,"  g  9. 

For  injuries  to  live  stock,  see  "Carriers,"  g  7. 

For  personal  injuries,  see  "Carriers/'  g  9; 
"Electricity";  "Master  and  Servant."  g  7; 
"Municipal  Corporations,"  g  12;  "Railroads," 
g  8;  "Street  Railroads,"  i  1;  "Turnpikes  and 
Toll  Roads,"  g  1. 

For  price  of  goods,  see  "Sales,"  g  4. 

ICor  sale  of  land  for  local  assessments,  see 
"Municipal  Corporations,"  g  9. 

For  torts  of  employes^  see  "Master  and  Stfv- 
ant,"  g  8. 

On  bail  bond,  see  "Ball,"  g  1. 

On  insurance  policy,  see  "Insurance,"  Si  14, 19. 

On  note,  see  "Bills  and  Notes,"  g  5. 

Probate  proceedings,  see  "Wills,"  g  3. 

To  recover  mortgaged  goods,  see  "Chattel  Mort- 
gages," g  2. 


Digitized  by 


Google 


INDEX. 


1167 


In  oriminal  proieouUont. 
See  "Aasault  and  Battery,"  fi  2:  "Enrriary," 

§  2;  "Criminal   Law,"   S  3;   "Homicide,"   «{ 

2-A;  "Larceny,"  g  2;  "Perjury,"  g  2;  "Rape." 

§  2;  "Receiving  Stolen  Goods." 
For  yiolation  of  liquor  laws,  aee  "Intoxicating 

Liquors,"  |  6. 

f    1.    Judicial  motloe. 

The  courts  of  Missouri  will  not  take  judicial 
notice  of  the  legislative  acts  or  statutes  of  an- 
other state  not  introduced  in  evidence  at  the 
trial.— Southern  Illinois  &  M.  Bridge  Co.  t. 
Stone  (Mo.,  Sup.)  453. 

Where  garnishment  was  issued  to  collect  a  | 
judgnient  of  which  the  court  took  judicial  no- 
tice, it  was  not  necessary  to  introduce  the 
judgment  in  evidence  as  against  the  garnishee.— 
Dinkins  y.  Crimden-Martin  Woodenware  Co. 
(Mo.  App.)  246. 

In  garnishment  proceedings,  the  conrt  mnst 
take  judicial  notice  of  the  provisions  of  the 
main  judgment— Jeffriea  t.  Smith  (Tex.  Civ. 
App.)  4a 

S    2.    Precmnptioma. 

There  is  no  presumption  in  favor  of  the  valid- 
ity of  official  acts  involving  the  forfeiture  of 
an  individual's  rights. — Irwin  &  Sanders  T. 
Mayes  (Tex.  Civ.  App.)  33. 

S  3.     BeleTamoy,   materiality,   and    oom- 
peteney  la  general. 

Statement  of  motorman  of  an  electric  car, 
made  after  an  accident,  held  not  part  of  res 
gestae.— Koenlg  v.  Union  Depot  Ey.  Co.  (Mo. 
Sup.)  637. 

In  an  action  to  recover  for  threshing  wheat 
mortgaged  to  defendant,  statement  of  accounts 
rendered  by  defendant's  agent  held  admissible. 
—Hill  Bros.  T.  Bank  of  Seneca  (Mo.  App.)  307. 

In  an  action  to  recover  for  threshing  mort- 
gaged wheat,  evidence  explaining  why  plain- 
tiff's account  was  kept  in  mortgagor's  name 
held  admissible. — Hill  Bros.  v.  Bank  of  Seneca 
(Mo.  App.)  307. 

Where  reputation  for  truth  of  party  to  an  ac- 
tion had  not  been  attacked  on  trial,  evidence 
to  show  it  was  good  held  inadmissible. — McCow- 
en  V.  Gulf,  C.  &  S.  P.  Ry.  Co.  (Tex.  Oiv.  App.) 
46. 

Statements  made  by  plaintiff,  several  hours 
after  be  was  injured  by  a  train,  held  not  part 
of  tile  rea  gestte.— McCowen  v.  Gulf,  C.  &  S. 
F.  Ry.  Ca  (Tex.  Civ.  App.)  46. 

Bvideuce  that  a  party's  reputation  for  truth 
and  veracity  was  good  30  years  ago  where  be 
then  lived,  and  ever  since  has  lived,  is  not  ad- 
missible.—Daugherty  V.  Lady  (Tex.  Civ.  App.) 
837. 

Evidence  in  condemnation  proceedings  of 
market  value  of  other  land  held  not  irrelevant 
or  immaterial. — St.  Louis  Southwestern  Ry. 
Co.  of  Texas  v.  Hughes  (Tex.  Civ.  App.)  976. 

The  real  issue  being  whether  a  fire  was  built 
in  a  depot,  testimony  of  a  person  that  be  heard 
the  d«rpot  agent  tell  a  boy  to  go  to  a  car  and 
fcet  some  coal,  and  saw  him  give  the  boy  a  key 
to  unlock  the  car  where  the  coal  was,  is  admis- 
aiMe  as  p.nrt  of  the  res  gestse. — St.  I/Ouis  South- 
western Ry.  (3o.  of  Texas  v.  Patterson  (Tex. 
Civ.  App.)  987. 

I  4.    Beat  and  aaoondary  erldenee. 

Parol  evidence  that,  since  the  institution  of 
a  suit  to  restrain  cutting  of  timber,  plaintiff 
bad  conveyed  the  timber  to  a  third  person,  held 
inadmissible,  as  not  the  l>est  evidence.— Houck 
V.  Patty  (Mo.  App.)  389. 

In  ejectment,  secondary  evidence  held  ad- 
missible on  the  issue  of  transfer  of  title.— Loch- 
ridge  V.  Ck>rbett  (Tex.  Olv.  App.)  96. 

f   5.    Admlaalona. 

To  sho'.v  a  combination  of  packing  houses  to 
regulate  prices  of  meats,  in  violation  of  Rev. 


St  1899,  SI  896S,  8966,  statements  of  the  per- 
sons employed  to  do  the  selling  in  the  state, 
made  while  so  engaged  and  relating  to  the 
business  transacted,  held  admissible. — State  ex 
inf.  Crow  T.  Armour  Packing  Co.  (Mo.  Sup.) 
646. 

Declarations  of  agents  Tield  admissible  in  evi- 
dence.—Hill  Bros.  V.  Bank  of  Seneca  (Mo. 
App.)  307. 

Testimony  in  a  civil  action  aa  to  admiasiona 
by  a  decedent  are  to  be  received  with  great 
caution. — Reed  v.  Morgan  (Mo.  App.)  381. 

Evidence  of  ascertainment  of  liability  by  par- 
ties, not  made  by  way  of  compromise,  held  ad- 
missible.— Hunter  v.  Helsley  (Mo.  App.)  719. 

A  party  is  concluded  by  the  strongest  admis- 
sions he  makes  against  himself,  in  determining 
the  effect  of  his  testimony.— Cogan  v.  Cass  Ave. 
&  F.  G.  By.  Co.  (Mo.  App.)  738. 

Self-serving  declaration  of  husband  in  testi- 
mony in  former  suit  lield  not  admissible  against 
his  wifOj  interpleading  in  attachment  suit 
against  him. — Vermillion  y.  Parsons  (Mo.  App.) 

On  an  issue  aa  to  whether  a  telephone  com- 
pany knew  the  object  of  a  call,  certain  evi- 
dence held  inadmissible. — Merrill  v.  Southwest- 
ern Telegraph'  &  Telephone  Co.  (Tex.  Civ.  App.) 
422. 

In  an  action  against  a  railroad  for  injuries 
to  minor  from  beinj;  struck  by  railroad  train, 
held  proper  to  permit  witness  to  testify  as  to 
what  a  boy  bad  said  to  the  minor  as  to  how  tbe 
accident  occurred,  to  which  the  latter  assent- 
ed.—Over  V.  Missouri,  K.  &  T.  By.  Co.  (Tex, 
Civ.  App.)  535. 

In  an  action  against  a  railroad  for  negligently 
transporting  catUe,  declarations  of  one  not  the 
shipper's  agent  held  inadmissible. — Gulf,  C.  & 
S.  F.  Ry.  Ca  v.  Irvine  &  Woods  (Tex.  Civ. 
App.)  540. 

(  6.     Doolaratlons. 

In  a  prosecution  for  rape,  book  of  family  phy- 
sician held  admissible  on  tbe  issue  of  age  of 
prosecutrix.— Smith  v.  State  (Tex.  Cr.  App.) 
401. 

In  an  action  for  injuries,  owing  to  a  minor 
having  been  struck  by  a  Taiirond  car  while 
crossing  a  path  over  the  tracks,  it  was  not  er- 
ror to  exclude  tbe  declarations  of  the  minor 
that  he  did  not  know  that  it  was  dangerous  to 
stop  where  he  did  on  the  track. — Over  v.  Mia- 
souri,  K.  &  T.  Ry.  Co.  (Tex.  Oiv.  App.)  536. 

i  7.     Hearsay. 

In  an  action  for  alienation  of  plaintiff's  hus- 
band's affections,  declarations  of  plaintiff'a  hoa- 
hand  held  hearsay  and  inadmissible. — Love  T. 
Love  (Mo.  App.)  255. 

I  8.     SoenmentarT  evidence. 

In  an  action  for  the  alienation  of  husband'a 
affections,  a  letter  showing  ill  will  of  witness 
toward  defendants  }ield  inadmissible,  without 
evidence  of  genuineness. — Love  v.  Love  (Mo. 
App.)  256. 

Entries  on  a  book  of  payments  on  a  note  held 
not  to  come  within  Rev.  St.  1899,  «§  4652,  4653. 
—Gregory  v.  Jones  (Mo.  App.)  899. 

Copies  of  entries  in  a  book  of  charges  against 
third  parties  held  inadmissible  in  evidence  to 
corroborate  a  disputed  entry  or  the  witness. — 
Gregory  v.  Jones  (Mo.  App.)  899. 

Entries  on  a  book  of  payments  made  on  a 
note  held  not  admissible  in  evidence. — Gregory 
v.  Jones  (Mo.  App.)  899. 

A  plat  of  land  held  not  admissible,  as  inde- 
pendent evidence,  on  mere  testimony  of  one 
who  was  with  tbe  surveyor.— Smith  v.  Bunch 
(Tex.  Civ.  App.)  559. 

Where,  in  trespass  to  try  title,  plaintiff  files 
an  affidavit  that  the  deed  under  which  defend- 
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ant  claims  is  a  forgery,  such  deed  cannot  be 
received  in  eyldence  until  its  execution  has 
been  proved  as  at  common  law. — Williamson 
V.  Gore  (Tex.  Civ.  App.)  563. 

(  9.    Parol  or  eztrliul«  wvideaoe  aSevi- 


Ins  ivrltiasa. 

evide 


Parol  evidence  is  inadmissible  to  prove  that  a 
written  contract  was  delivered  on  condition 
that  it  should  take  effect  on  certain  conditions.— 
Findley  v.  Means  (Ark.)  101. 

Parol  expert  evidence  held  admissible  to  show 
the  meaning  of  unusual  technical  words  in  cor^ 
respoudence  relating  to  the  exportation  of  grain. 
— Heyworth  v.  Miller  Grain  &  Elevator  Co. 
(Mo.  Sup.)  498. 

A  prior  verbal  agreement  with  surety  as  to 
notice  of  extension  of  time  of  a  note  held 
merged  in  a  stipulation  in  the  note. — First  Nat. 
Bank  v.  WeUs  (Mo.  App.)  293. 

A  parol  agreement  that  a  note  sned  on  was 
payable  only  on  a  certain  contingency  held  not 
available  as  a  defense  to  the  note,  which  con- 
tains no  reference  to  such  agreement.— Third 
Nat.  Bank  v.  Reichert  (Mo.  App.)  893. 

Contemporaneous  writing,  modifying  a  writ- 
ten order  for  goods,  held  admissible. — Eastern 
Mfg.  Co.  V.  Brenk  (Tex.  Civ.  App.)  538. 

Description  of  property  insured  in  a  policy 
held  ambigaons,  so  that  parol  evidence  was 
competent  to  show  the  property  intended  to  be 
covered.— Connecticut  Fire  Ins.  Co.  v.  Hilbrant 
•Tex.  Civ.  App.)  558. 

A  written  warranty  on  the  sale  of  a  machine 
excludes  any  proof  of  a  different  parol  one.— 
J.  I.  Case  Threshing  lifach.  Co.  t.  Hall  (Tex. 
Civ.  App.)  836. 

Parol  condition  as  to  time  of  taking  effect, 
attached  to  delivery  of  absolute  deed,  held  void. 
— McClendon  v.  Brockett  (Tex.  Civ.  App.)  854. 

Where  field  notes  of  a  survey  were  clear  and 
unambiguous,  parol  evidence  held  inadmissible 
to  sliow  that  a  different  survey  was  in  fact 
made.— Giddings  v.  Wiufree  (Tex.  Civ.  App.) 
1066. 

I  10.    Opinion  evidence. 

Conclusions  to  be  drawn  from  fact  that  elec- 
tric car  ran  for  126  feet,  before  stopping,  after 
striking  a  child,  held  for  the  jury,  and  not  for 
expert  witnesses.— Koenig  v.  Union  Depot  Ry. 
Co.  (Mo.  Sup.)  637. 

Plaintiff's  agent  held  competent  to  prove  de- 
ceased's signature  to  a  contract  he  had  made 
with  her.— Monumental  Bronze  Co.  v.  Doty  (Mo. 
App.)  234. 

In  an  action  against  a  railroad  for  injuries  to 
minor,  held  not  error  to  refuse  to  permit  plain- 
tiff to  ask  his  mother  if  she  knew  whether  he 
understood  the  danger  of  going  aronnd  trains. 
-Over  V.  Missouri,  K.  &  T.  Ry.  Co.  (Tex.  Civ. 
App.)  535. 

Expert  in  shipping  cattle  could  testify  as  to 
necessity  for  feeding  them  at  certain  point- 
Gulf,  C.  &  S.  F.  R.V.  Co.  V.  Irvine  &  Woods 
(Tex.  Civ.  App.)  540. 

In  an  action  against  a  master  for  personal 
injuries,  certain  evidence  by  plaintiff  as  to  the 
result  of  the  injuries  held  not  objectionable  as 
stating  conclnsions. — St.  Louis  Southwestern 
Ry.  Cn.  of  Texas  v.  McDowell  (Tex.  Civ. 
App.)  974. 

111.   ^—  OompetenoT  of  experts. 

PtTsons  JteUl  sulHfiently  qualified  to  testify  to 
the  time  required  to  stop  a  train.— Buckman  v. 
Missouri,  K.  &  T.  Hy.  Co.  (Mo.  App.)  270. 

The  discharge  of  a  railroad  employ^  and  his 
inability  to  get  employment  with  another  rail- 
road, unless  for  incompetency,  held  not  to  affect 
his  qualification  to  testify  as  an  expert  in  re- 
gard to  handling  trains.— Buckman  t.  Missouri, 
K.  &  T.  Ry.  Co.  (Mo.  App.)  270. 


Plaintiff  held  qualified  to  testify  as  an  expert 
to  the  weight  of  shoes. — Hunter  v.  Helsley  (Mo. 
App.)  719. 

It  is  for  the  court  to  determine  whether  tes- 
timony given  by  an  expert  expresses  his  jndlg- 
ment— Hunter  v.  Helsley  (Mo.  App.)  719. 

In  action  against  railroad  for  damages  fnun 
fire  communicated  by  spark,  a  witness  Held 
competent  to  testify  as  an  expert  as  to  wheth- 
er locomotive  was  properly  handled. — ^Texaa 
Southern  By.  Co.  t.  Hart  (Tex.  Civ.  App.) 
838. 

In  action  against  railroad  for  damages  from 
fire  communicated  by  spark,  held,  that  qaes- 
tion  to  fireman  was  not  improper  on  the  gronnd 
that  engineer  could  have  answered  it — Texas 
Southern  Ry,  Co.  v.  Hart  (Tex.  Civ.  App.)  833. 

SIS.   Weight  uid  snffleieaey. 

Defendant's  testimony,  directly  contrary  to 
the  fact  as  pleaded  by  him,  is  conclntive 
against   him.— Daugherty  v.   Lady   (Tex.   CUt. 

App.)  837. 

EXAMINATION. 

Of  adverM  party  before  trial,  see  "DiMOTery," 

{  1. 
Of  witnesses  in  general,  see  "Witnesses,"  |  3. 

EXCEPTIONS. 

purpose  of  review, 

EXCEPTIONS,  BILL  OF. 


Necessity  for  purpose  of  review,  see  "Criminal 
Law,"  S  17. 


In  criminal  prosecutions,  see  "Criminal  Lav," 
5  18. 

Sufficiency  for  presentation  of  qnestions  Cor  re- 
view, see  "Appeal  and  Error,'  {  7. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  {  6. 

EXCHANGE  OF  PROPERTY. 

A  contract  for  the  sale  of  land  constmed.^ 
Ellis  V.  Light  (Tex.  Civ.  App.)  65L 

EXCISE. 

Regulation  of  traffic  in  intozlcatliis  Uqaors. 
see  "Intoxicating  Liquors." 

EXECUTION. 

See   "Attachment";    "Garnishment";   "Jnadal 

Sales." 
Exemptions,  see  "Exemptions";   "Homestead." 

i   1.    Property  snbjeot  to  execution. 

Where  a  mortgagor  took  up  the  mortgage 
with  money  of  a  third  party,  and  turned  the 
mortgage  over  as  collateral  for  a  loan,  he  had 
an  equity  in  the  mortgaged  premises  which 
might  be  subjected  to  his  debts.— Bracken  v. 
Milner  (Mo.  App.)  225. 

A  conveyance  of  swam]^  lands  by  a  connty 
held  to  confer  title,  as  against  a  purchaser  at  a 
subsequent  execution  sale  of  the  lands  on  a 
judgment  against  the  county. — Houck  v.  Patty 
(Mo.  App.)  389. 

Contingent  remainder  to  a  member  of  a  class 
held  not  subject  to  execution. — Nichols  v.  Gath- 
rie  (Tenn.)  107. 

Shannon's  Code,  i  63,  defining  real  estate, 
real  property,  and  lands,  held  not  to  subject 
the  interest  of  an  individual  in  a  class  remain- 
der to  the  claims  of  an  execution  creditor. — 
NichoU  V.  Guthrie  (Tenn.)  107. 
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S   8.    XM«*ne«,  fona,  «ad  reqnlaltes   of 
writ. 

An  alias  execution  held  not  invalid,  becanae 
prior  ezecutiona  had  been  returned  by  plain- 
tiCTs  direction  before  they  had  mn  90  days.— 
State  ex  rel.  Clement  t.  Stokes  (Mo.  App.)  254. 

S   3.     Stay,  qvasUmg,  vaeatliic  and  re« 
lief  aKainat  ezeowtloii. 

Injunction  'wUl  not  lie  to  restrain  the  sale  of 
land,  where  there  is  en  adequate  legal  remedy. 
— Hahn  y.  P.  J.  WUlis  &  Bro.  (Tex.  Civ.  App.) 
1084. 

Injunction  by  an  administrator  to  prevent 
sale  on  execntiou  of  interest  of  certain  heirs  in 
land  belonging  to  an  estate  in  course  of  adminis- 
tration held  not  to  lie.— Hahn  r.  P.  J.  Willis  & 
Bro.  (Tex.  Civ.  App.)  1084. 

I   4.     Claims  br  tblrd  persons. 

Bond  given  officer  to  indemnify  him  in  sell- 
ing certain  property  held  not  invalid  for  mis- 
description of  property. — Smith  v.  Bogers  (Mo. 
App.)  243. 

A  bond  given  an  officer  to  Indemnify  him 
against  levy_  on  property  held  a  good  common- 
law  obligation,  and  not  invalid  for  duress. — 
Smith  v.  Rogers  (Mo.  App.)  243. 

Rev.  St.  1899,  §  4043,  held  to  authorize  a 
constable  to  demand  a  bond  to  indemnify  him 
against  levy  of  execution,  though  he  had  pre- 
viously attached  the  property.— Smith  v.  Rogers 
(Mo.  App.)  243. 

f    5.    Sale. 

Where  a  wife  with  her  own  funds  purchases 
her  husband's  land  at  execution  sale,  without 
collusion,  she  acquires  a  good  title  as  against 
his  creditors.— Braclien  v.  Milner  (Mo.  App.) 
225. 

Lien  of  an  attachment,  and  title  thereunder, 
date  from  date  of  levy.— Pepperdine  v.  Bank  of 
Seymour  (Mo.  App.)  890. 

Where  a  deed  by  a  purchaser  at  execution 
sale  by  its  terms  passes  the  legal  title,  and  is 
recorded,  the  title  given  is,  as  against-  one 
claiming  under  a  subsequent  deed  from  the  ex- 
ecution debtor,  valid,  though  the  grantee  of  the 
execution  purchaser  makes  no  claim  to  the 
land.— Williamson  v.  Gore  (Tex.  Civ.  App.) 
563. 

i  6.     Betvra. 

In  an  action  against  a  constable  for  failure 
to  execute  a  writ,  his  return,  showing  the  rea- 
son the  writ  was  returned  unexecuted,  held 
prima  facie  evidence  only  of  such  fact. — State 
ex  rel.  Clement  v.  Rainey  (Mo.  App.)  250. 

i   t.    Wroncfnl   ezeontlon. 

In  au  action  for  an  alleged  wrongful  levy, 
the  measure  of  damages  held  the  value  of  the 
goods  seized,  less  the  amount  of  the  judgment. 
— Avindino's  Heirs  v.  Fr.  Beck  &  Co.  (Tex. 
Civ.  App.)  539. 

A  finding  of  the  value  of  goods  illegally  sold 
nnder  execution  held  justified  by  the  evidence. 
—Avindino's  Heirs  v.  Pr.  Beck  &  <3o.  (Tex. 
Civ.  App.)  539. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distribution";  "Wills." 
Testimony   as  to  transactions  with  decedents, 
see  "Witnesses,"  {  2, 

I   1.    Appointment,     qnaUlleatlon,     and 
tenure. 

Under  Rev.  St.  1880,  I  4,  providing  for  the 
issuance  ■  of  letters  of  administration,  letters 
granted  by  the  probate  court  of  the  wrong  coun- 
ty cannot  be  disregarded  by  the  iirobate  court 
of  the  proper  county. — In  re  Davison's  Estate 
^Mo.  App.)  373:  Davison  v.  Davison,  Id. 
78B.W.-74 


I  S.    Oolleotlon  and  manaKoment  of  es- 
tate. 

Under  Rev.  St.  1899,  §S  100,  101,  189,  181, 
and  the  orders  of  the  probate  court,  an  admin- 
istrator could  not  in  his  final  settlement  be  al- 
lowed credits  paid  on  the  real  estate  of  the 
estate,  or  charged  with  rents  accruing  after  the 
intestate's  death  collected  by  him. — I^ngston  v. 
Canterbury  (Mo.  Sup.)  151. 

Under  Rev.  St  1899,  S  223,  an  administrator 
is  entitled  to  a  credit  in  his  settlement  for  a 
reasonable  sum  paid  by  him  for  legal  services. — 
Langston  v.  Canterbury  (Mo.  Sup.)  151. 

A  bill  to  enforce  a  resulting  trust  of  land 
for  money  contributed  by  defendant's  deceased 
wife  held  properly  brought  by  the  wife's  heirs, 
and  not  oy  her  administrator. — Johnston  v. 
Johnston  (Mo.  Sup.)  202. 

When  a  will  directs  a  sale  of  land,  but  pro- 
vides no  executor,  a  sale  by  the  administrator 
with  the  will  annexed  is  void. — McElroy  v.  Mc- 
Elroy  (Tenn.)  105. 

The  power  of  persons  to  convey  held  infer- 
able, after  n  lapse  of  60  years,  from  recitals  in 
a  bond  for  title  given  by  them  that  they  were 
administrators.— Lynch  v.  Pittman  (Tex.  OIv. 
App.)  862. 

i   3.    AlloTranee  and  payment  of  claims. 

Under  Rev.  St.  1889,  §8  183-191,  223  (Rev. 
St  1899,  $g  184-193,  224),  an  administrator 
could  not  be  allowed  a  credit  for  paying  claims 
against  the  estate  which  had  been  not  allowed 
by  the  probate  court. — Langston  v.  Canterbury 
(Mo.  Sup.)  15L 

An  allowance  of  a  claim  by  a  probate  court 
cannot  be  collaterally  attacked  in  a  suit  to  set 
aside  as  fraudulent  a  conveyance  by  deceased. 
—Clark  V.  Thias  (Mo.  Sup.)  616. 

A  demand  against  an  administrator,  who  had 
waived  service  of  notice  thereof,  showing  the 
balance  due  and  demanded,  to  which  was  at- 
tached the  contract  and  order  under  which  the 
claim  arose,  was  sufficient — Monumental  Bronze 
Co.  V.  Doty  (Mo.  App.)  234. 

EXEMPLARY  DAMAGES. 

See  "Damages,"  |  4. 

EXEMPTIONS. 

See  "Homestead." 

(    1.    Natnre  and  extent. 

Rev.  St  1899,  §  3435,  providing  an  exemp- 
tion of  30  days'  wages  to  a  resident  head  of  a 
family,  held  not  to  justify  allowance  of  such  ex- 
emption to  a  nonresident. — Dinkins  v.  Crunden- 
Martin  Woodenware  Co.  (Mo.  App.)  246. 

Right  to  an  exemption  against  execution  un- 
der Rev.  St  1809,  8  3162,  held  not  lost  by  re- 
moval from  the  state  after  claim  of  exemp- 
tion.—Caldwell  V.  Renfro  (Mo.  App.)  340. 

S  2.    Protection     and     enforcement     of 
rights. 

Exemption  of  wages  prescribed  by  Rev.  St. 
1890,  S  3435,  held  personal  to  the  debtor,  and 
not  available  as  a  defense  to  a  garnishee. — 
Dinkins  v.  Crunden-Martin  Woodenware  Co. 
(Mo.  App.)  246. 

EXPERT  TESTIMONY. 

In  civil  actions,  see  "Evidence,"  SS  10,  11. 
In  criminal  prosecutions,  see  "Criminal  Law," 
17. 

FACTORS. 

See  "Brokers";  "Principal  and  Agent" 
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FALSE  IMPRISONMENT. 

See  "Malicious  ProsecatiOD." 

i  1.     OivU  Uability. 

An  instruction  iu  an  action  for  arrest  for 
drnnkenness  when  plaintiff  was  not  drunlc  TkeZ^t 
not  open  to  the  charge  that,  before  a  verdict 
could  be  returned  for  defendants,  it  reanired 
the  jury  to  find  that  plaintiff  was  sober.— 
Parham  ▼.  Shockler  (Tex.  CiT.  App.)  838. 

FALSE  SWEARING. 

See  "Perjury." 

FEES. 

Of  attorney,  see  "Attorney  and  Client,"  I  8. 

FEE  SIMPLE 

Creation  by  wiU,  ■«•  "WUto,"  8  4. 

FELLOW  SERVANTS. 

See  "Master  and  Serraat,"  S  6. 

FENCES. 

See  "Animals." 

A  hedge  held  not  a  "fence,"  within  Rev.  St 
1895,  art.  2502,  authorizing  removal  of  fences 
owned  by  one  person  and  connected  with  fences 
owned  by  another.— Brown  t.  Johnson  (Tex.  Civ. 
App.)  49. 

FILING. 

Bill  of  exceptions  in  criminal  prosecutions,  see 
"Criminal  Law," 

Criminal  information  or  complaint,  see  "In- 
dictment and  Information,"  f  1. 

Transcript  on  appeal  in  criminal  prosecutions, 
see  "Criminal  Law,"  |  18. 

FINAL  JUDGMENT. 

Appealability,  see  "Appeal  and  Error."  •  2. 

FINDINGS. 

Harmless  error,  see  "Appeal  and  Error,"  {  17. 

Irregularities  of  defects  ground  for  new  trial, 
see  "New  Trial,"  {  1. 

Review  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  }  17. 

Special  findings  by  jury,  see  "Trial,"  |  11. 

FINES. 

Acts  1899,  p.  246,  c.  146  (anU-trnst  act).  Is 
not  in  violation  of  Const,  art.  1,  g  13,  providing 
that  excessive  fines  shall  not  be  imposed. — State 
V.  I.Aredo  Ice  Co.  (Tex.  Sup.)  951. 

Under  Code  Or.  Proc.  art  980,  a  county 
prisoner  Held  not  entitled  to  release  on  habeas 
corpus;  no  affidavit  showing  his  inability  to  pay 
the  fine  having  been  filed  as  required  by  ar- 
ticle 866.— Ex  parte  Rodriqnes  (Tex.  Or.  App.) 

iceo. 

FIRES. 

Caused  by  operation  of  railroad,  see  "Ball- 
roads,"  t  10. 

FIXTURES. 

Railroad  switch,  constructed  by  lessees  of 
right  to  work  and  use  all  the  fine  cutting 
stone  on  certain  tracts  of  land,  lield  to  belong, 
at  expiration  of  lease,  to  the  owners  of  the  land 
to  which  it  was  aftlxed. — Bedford-Bowling 
Oreen  Stone  Co.  v.  Oman  (Ky.)  1038. 


FLOWAGL 

See  "Waten  and  Water  Courses,"  f  2. 

FOLLOWING  TRUST  PROPERTY. 

See  "TniBta,"  8  3. 

FORCIBLE  DEFILEMENT. 

See  "Rape." 

FORCIBLE  ENTRY  AND  DETAINER. 

Abatement  of  action  for  rent  by  subsequent  ac- 
tion for  forcible  entn  and  detainer,  see 
"Abatement  and  Revival,"  8  1- 

8*1.    Olvll  UaliUitj. 

Although  a  lessee  has  not  settled  on  that  part 
of  the  premises  which  his  lessor  claims  under 
a  junior  patent  be  can  maintain  forcible  entry 
against  a  stranger  to  the  elder  title  who  at- 
tempts to  take  possession  thereun^r.— Kiiby 
▼.  Scott  (Ky.)  749. 

FORECLOSURE. 

Of  lien,  see  "Mechanics'  Liens,"  8  4. 
Of   mortgage,   see   "Chattel   Mortgages,"   8  8; 
"Mortgages,"  88  S.  «■ 

FOREIGN  CORPORATIONS. 

See  "Corporations,"  8  2. 

FOREIGN  JUDGMENTS. 

See  "Divorce,"  8  8;  "Judgment"  8  & 

FORFEITURES. 

Of  dower,  see  "Dower,"  8  1. 

Of  homestead,  see  "Homestead,"  8  2. 

Of  insurance,  see  "Insurance,"  8  17. 

FORGERY. 

Effect  of  forged  acknowledgment,  see  "Ac- 
knowledgment" 8  1. 

An  indictment  for  forging  •  convict  bond 
held  insufllcient  tor  failure  to  allege  that  the 
bond  was  approved  by  the  county  judge. — Cray- 
ton  ▼.  State  (Tex.  Cr.  App.)  1046. 

That  an  indictment  alleged  forgery  of  a  con- 
vict bond  to  pay  the  balance  of  a  judgment 
and  the  bond  was  to  pay  the  judgment  HM 
not  a  fatal  variance.— Crayton  v.  State  (Tex. 
Cr.  App.)  1040. 

Where  the  purport  clause  of  an  indictment 
for  forgery  charged  the  instrument  to  be  the 
act  of  one  person,  and  the  instrument  set  oat 
showed  that  it  was  the  act  of  severaL  the  in- 
dictment was  void.— Crayton  v.  State  (Tex.  Cr. 
App.)  1046. 

A  convict  bond  htM  Ut  create  both  a  cominoD- 

law  and  statutory  obligation,  and  therefore  could 
\m  made  the  subject  of  forgery. — Crayton  v. 
State  (Tex.  Cr.  App.)  1046. 

FORMER  ADJUDICATION. 

See  "Judgment"  88  6.  7. 

FORMS  OF  ACTION. 

See  "Action,"  8  1;  "Ejectment";  "Trespass."  8 
1;  "Trover  and  Conversion." 
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FRANCHISES. 

See  "Taxation,"  i  1. 

FRAUD. 

See  "Fraadnlent  Conyeyancea." 

ElSect   on   limitation,   Bee   "LimitatlaB   of   Ae- 

tioua,"  (  2. 
Of  attorneys  as  ground  tor  setting  aside  jndg- 

ment,  see  "Judgment,"  i  4. 

In  particular  eUuaes  cf  conveyaneea,  eonbraeU, 

or  trantactifm*. 
See  "ChntteJ  Mortgages,"  }  1;  "Insurance,"  | 

8;  "Release,"  f  1. 
Subscriptions  to  corporate  stock,  aee  "Corpora- 

tioua,"  §  1. 

I   1.    Deoeptlon  oonatit'ntins  frand,  and 
llablUty  tlieref  or. 

Plaintiff  in  action  tor  deceit  must  prove,  not 
only  that  he  was  misled  and  damaged,  bat  that 
it  was  knowingly  false,  or  not  uiown  to  be 
true,  and  made  with  intent  to  deceive.— Hutch- 
inson V.  Qorman  (Ark.)  793. 

Willfnlly  false  representations  by  a  grantor 
as  to  the  amount  of  an  incumbrance  on  prop- 
erty held  actionable,  though  plaintiff  might 
himself  have  ascertained  the  amount  thereof.— 
Hutchinson  v.  Gorman  (Ark.)  783. 

8    2.    Aetlona. 

Acceptance  of  deed  and  assumption  of  debt 
by  grantee  did  not  estop  him  from  maintaining 
an  action  for  deceit  against  his  grantor  for 
misrepresenting  the  amount  of  the  debt. — 
Hutchinson  v.  Gorman  (Ark.)  793. 

Action  held  to  be  for  deceit,  and  not  for 
breach  of  contract,  and  accordingly  triable  in 
the  county  where  the  deceit  was  effected,  un- 
der Rev.  St.  1895,  art.  1194.— Howe  Grain  & 
Mercantile  Co.  v.  Gait  (Tex.  Civ.  App.)  828. 

In  an  action  for  damages  for  false  represen- 
tations on  sale  of  persoualty,  an  instruction 
held  not  erroneous  as  limiting  jury  to  defects  in 
the  article  sold  existing  at  the  identical  time  of 
the  sale.— Von  Boeckmann  v.  Loepp  (Tex.  Olv. 
App.)  849. 

In  an  action  for  damages  for  false  represen- 
tations on  the  sale  of  personalty,  the  burden  of 
proof  being  on  plaintiff,  it  was  not  error  to  re- 
peat in  the  charges  the  role  of  law  as  to  the 
burden.- Von  Boeckmann  v.  Loepp  (Tex.  Civ. 
App.)  849. 

In  an  action  for  damages  for  false  represen- 
tattona  on  a  sale  of  personalty,  the  verdict  held 
not  such  as  to  render  judgment  for  plaintiff  on 
the  merits  erroneous.- Von  Boeckmann  v. 
Loepp  (Tex.  Civ.  App.)  849. 

FRAUDS,  STATUTE  OF. 

{  1.     Proailaea  to  aikswev  tor  debt,  de- 
fault, or  mlaosrrlace  of  amotlier. 

A  promise  to  indemnify  person  against  loss 
from  purchase  of  corporate  stock  held  to  be 
within  the  statute  of  frauds  (Rev.  St.  1899,  t 
3418).— Gansey  v.  Orr  (Mo.  Sup.)  477. 

Au  agreement  for  threshing  wheat  mortgaged 
to  defendant  held  not  within  the  statute  of 
frauds  as  a  special  promise  to  answer  for  the 
debt  of  another.— Hill  Bros.  v.  Bank  of  Sen- 
eca (Mo.  App.)  307. 

f   2.    Real  property   and  eatatea  and  In- 
teroata  tbereln. 

Contract  to  divide  the  profits  derived  from 
the  sales  of  lauds  held  not  within  statute  of 
franda.     Sand,  ft  H.  Dig.  {  8469.— McClintock 

▼.  Thweatt  (Ark.)  1093. 

Under  Ky.  St.  i  470,  snbsecs.  6,  7,  a  contract 
ot^  sale  of  standing  timber,  the  sale  not  con- 


templating immediate  separation  from  the  soil, 
is  void,  not  being  in  writing.— Wiggins  v.  Jack- 
son (Ky.)  779. 

FRAUDULENT  CONVEYANCES. 

I  1.     Transfers  and  transaetiona  Invalid. 

Wife  held  not  charged  with  notice  of  fraud- 
ulent character  of  ded  of  trust  executed  by  her 
son,  by  reason  of  knowledge  in  her  husband. — 
M.  A.  Cooper  &  Co.  v.  Sawyer  (Tex,  Civ.  App.) 
892. 

{  2.    Remedies  of  oreditora  and  pnroIiaa« 
era. 

While  a  voluntary  conveyance  is  not  fraud- 
ulent per  se  against  creditors,  kcM,  that  the 
grantee  has  the  burden  of  establishing  the  cir- 
cumstances to  overcome  the  presumption. — 
Clark  V.  Thias  (Mo.  Sup.)  616. 

Conveyance  by  insolvent  to  his  wife  in  fraud 
of  existing  creditors  held  also  fraudulent  as  to 
subsequent  creditors. — ^Bracken  v.  Milner  (Mo. 
App.)  225. 

In  an  action  to  recover  goods  alleged  to  have 
been  fraudulently  conveyed,  an  instruction  keld 
erroneous  as  eliminating  the  question  of  the 
fraudulent  intention  of  the  parties.— Blom- 
Collier  Co.  v.  Martin  (Mo.  App.)  729. 

On  the  issue  whether  a  debt  included  in  a 
deed  of  trust  was  fictitious  and  fraudulent  as 
to  other  creditors,  certain  testimony  held  rele- 
vant—M.  A.  Cooper  &  Co.  v.  Sawyer  (Tex. 
Civ.  App.)  802. 

GAMING. 

I  1.  Oaubliac  oontraota  and  transaoa 
4  tiona. 

Demand  on  stakeholder  for  repayment  of  mon- 
ey bet  held  sufficient  under  Rev.  St.  1899,  S  3431, 
to  charge  him.— Vandolah  v.  McKee  (Mo.  App.) 
233. 

In  an  action  to  recover  money  deposited  with 
defendant  as  a  wager  on  a  horse  race,  plain- 
tiff's evidence  lield  to  show  that  his  dissent  was 
made  too  late.— Cutshall  v.  McOowan  (Mo. 
App.)  933. 

Stakeholder  incurs  a  common-law  liabilit) 
for  money  deposited  with  him  for  a  wager  on 
refusal  to  return  the  same  on  demand  made  by 
depositor  before  determination  of  wager. — Cut- 
shall  V.  McGowan  (Mo.  App.)  933. 

Petition  in  action  to  recover  money  intrusted 
to  a  stakeholder  to  hold  for  a  wager  held  not 
to  state  a  cause  of  action  -  under  Rev.  St.  M 
3431,  3432.— Cutshall  v.  McGowan  (Mo.  App.) 
933. 

I  2.    Orlminal  reaponsibilitj. 

Information  for  permitting  a  game  of  cards 
to  be  played  on  defendant's  premises  held  sup- 
ported by  the  evidence.— Doathit  v.  State  (Tex. 
Cr.  App.)  809. 

GARNISHMENT. 

See  "AtUchment";   "Execution." 

Abatement  of  action-  against  garnishee,  by  debt- 
or, by  pendency  of  appeal  In  garnishment  pro- 
ceedings, see  "Abatement  and  Revival,"  I  1. 

Judicial  notice  of  main  judgment,  see  "Evi- 
dence," {  1. 

Of  partnership  claim  for  individual  debt  of  part- 
ner, Bee  "Partnership,"  {  2. 

f   1.    Persons    and    property    nibjeet    to 

Stmlshment. 
aser,  after  giving  his  check  for  the 
price,  held  not  liable  to  garnishment  as  the 
seller'!  debtor.— Prewitt  v.  Brown  (Mo.  App.) 
897. 

S   2.    Froeeedins*  to  proonre. 

A  resident  judgment  creditor  of  a  nonresi- 
dent is  entitied  to  enforce  the  judgment  by  gar- 


Digitized  by  VjOOQIC 


1172 


78  SOUTHWESTERN  KEPORTER. 


nishment  SKainst  a  resident  creditor  of  th« 
debtor.— Piiikins  ▼.  Crunden-Martin  Wooden- 
ware  Co.  (Mo.  App.)  246. 

Application  tor  a  writ  of  garnishment  keli 
sufficient.— Jeffries  v.  Smith  (Tex.  Civ.  App.)  48. 

I  3.     Writ  or  nunmona  mad  notloe.  aerr- 
lee,  and  retnm. 

Where  a  garnishment  was  abandoned,  the 
garnishee  ill  a  subsequent  action  to  recoyer  the 
goods  held  entitled  to  show  that  the  garnish- 
ment was  not  served  on  the  day  stated  in  the 
return. — Blom-Collier  Co.  v.  Martin  (Mo.  App.) 
729. 

t  4.     Uen  of  gamlahment  and  llaliiUty 
of  gamlahee. 

Where  a  garnishee,  after  levy  and  before  an- 
swer, permitted  the  defendant  to  continually 
overdraw  bis  salary,  he  rendered  himself  lia- 
ble for  the  amonnt  accruing  during  such  time. 
— Dinkins  v.  Crnnden-Martm  Wooaenware  0>. 
(Mo.  App.)   246. 

Under  Rev.  St.  1896,  {  3436,  wages  unearned 
at  the  date  of  notice  of  garnishment,  but  ac- 
crued at  the  time  of  the  filing  of  the  garnishee's 
answer,  held  subject  to  the  garnishment. — Dink- 
ins v.  Crunden-Martin  Woodenware  Co.  (Mo. 
App.)  246. 

Rev.  St.  1899.  it  3445,  3446,  held  not  to 
limit  the  effect  of  a  garnishment,  as  provided  by 
section  3436,  to  an  indebtedness  accruing  against 
the  garnishee  prior  to  the  return  term  of  the 
writ. — Dinkins  v.  Crunden-Martin  Woodenware 
Co.  (Mo.  App.)  246. 


I  6. 


FroeeedlnKa  to  avpport  or  enf  oroa, 


A  judgment  rendered  against  a  garnishee  hel 
not  excessive. — Dinkins  v.  Crunden-Martin  Wood- 
enware Co.  (Mo.  App.)  24& 

GIFTS. 


I   1.    later  tItos. 

The  burden  of  proof  Is  on  the  donee  to  estab- 
lish a  gift.— Jones  v.  Falls  (Mo.  App.)  903. 

Defendant's  letter,  written  after  decedent's 
death,  held  admissible.  In  action  by  decedent's 
administrator  to  recover  money  claimed  by  de- 
fendant as  a  gift.— Jones  v.  Falls  (Mo.  App.) 
903. 

Evidence  of  decedent's  Intention  to  leave  de- 
fendant her  property  held  properly  excluded,  in 
action  by  administrator  for  money  claimed  by 
defendant  as  a  gift.— Jones  v.  Falls  (Mo.  Agp.) 
903. 

The  general  rule  requiring  gifts  inter  vivos 
to  be  established  by  conclusive  evidence  is  es- 
pecially applicable  where  the  gift  is  not  assert- 
ed until  after  the  donor's  death.— Jones  v. 
Falls  (Mo.  App.)  903. 

Evidence,  in  an  action  by  an  administrator  to 
recover  of  decedent's  son  money  claimed  by 
the  latter  as  a  gift,  held  insufficient  to  show 
decedent's  intention  to  donate  the  money.— 
Jones  V.  Falls  (Mo.  App.)  903. 

Defendant's  requested  instruction,  in  action 
by  administrator  against  decedent's  son  to  re- 
cover money  claimed  by  the  latter  as  a  gift, 
held  sufficiently  covered  by  charge  given.— 
Jones  V.  Falls  (Mo.  App.)  903. 

Defendant's  requested  instructions,  in  an  ac- 
tion by  an  administrator  against  decedent's 
son  for  money  claimed  by  the  latter  as  a  gift, 
Md  properly  tefused.— Jones  t.  Falls  (Mo. 
App.)  QOS. 

GOOD  FAITH. 

Of  purchaser,  see  "Bills  and  Notes,"  t  4;  "Ven- 
dor and  Purchaser,"  {  2. 


GRAND  JURY. 

See  "Indictment  and  Information." 

Under  constitutional  amendment  of  Novem- 
ber, 1^2,  relating  to  poll  taxes,  indictment  pre- 
sented January  15,  1903,  by  jurors  who  had  not 
paid  taxes  held  not  subject  to  motion  to  quaab. 
— Onbine  v.  State  (Tex.  O.  App.)  398. 

GRANTS. 

Of  jnibUc  lands,  see  "Public  Lands." 

GUARANTY. 

See  "Principal  and  Surety." 
Requirements  of  statute  of  frauds,  see  "BVands, 
Statute  of,"  t  1. 

GUARDIAN  AND  WARD. 

I    1.    Ovatody  aad  care  of  atlaor'a  per- 
soa  and  estate. 

Under  Ky.  St  1899,  f  2034,  a  father,  who 
was  unable  to  support  his  minor  daughters  In 
accordance  with  their  position  and  fortune. 
held  entitled  to  credit  as  their  guardian  for 
necessaries  fnruished  them,  not  exceeding  the 
income  from  their  estates.— Hedges  v.  Hedges 
(Ky.)  1112. 

A  father,  as  guardian  of  his  minor  daugh- 
ters, held  not  entitled  to  charge  their  estate 
with  their  support,  unless  he  was  unable  to 
support  them.— Hedges  v.  Hedges  (Ky.)  1112. 

A  father  held  liable  to  account  as  guardian 
of  his  minor  children  for  the  rental  valife  of 
property,  devised  to  them,  which  he  occupied 
after  testator's  death. — Hedges  v.  Hedges  (Ky.) 
1112. 

Where  a  ward  took  possession  of  property 
purchased  from  the  principal  of  her  estate  by 
her  father  as  her  guardian  after  arriving  at 
maturity,  she  thereby  ratified  the  same.— Hedges 
V.  Hedges   (Ky.)  1112. 

A  father,  as  guardian  of  his  minor  children, 
held  liable  to  contribute  to  their  support  to  the 
extent  of  $20O  per  year,  but  entitled  to  charge 
for  their  education,  clothing,  and  medical  bills. 
—Harper  v.  Payne  (Ky.)  1123. 

f  2.    AeeovatlaK  aad  sottleatoat. 

A  guardian  held  liable  to  account  tor  the 
rate  of  interest  stipulated  for  in  notes  received 
as  part  of  the  wards'  estate. — Hedges  v.  Hedges 
(Ky.)  1112. 

A  father,  as  guardian  of  his  minor  children, 
held  not  to  be  allowed  for  his  services  an 
amount  exceeding  5  per  cent,  of  the  sums  re- 
ceived and  disbursed  by  him. — Hedges  v. 
Hedges  (Ky.)  1112. 

A  guardian  lield  not  entitled  to  credit  for  the 
price  paid  for  a  buggy,  which  the  uncontradict- 
ed evidence  showed  he  gave  to  his  ward. — Har- 
per T,  Payne  (Ky.)  llS. 

HABEAS  CORPUS. 

i  1.     Natare  aad  sronnds  of  roaaedy. 

Notwithstanding  Sayles'  Ann.  Civ.  St.  1®7. 
art.  4343,  right  of  aldermen  to  hold  office  un- 
der governor's  appointment  held  determinable 
in  habeas  corpus.— Ex  parte  Lewis  (Tex.  Gr. 
App.)  811. 

HANDWRITING. 

Opinion  evidence,  see  "EMdence,"  t  10. 

HARMLESS  ERROR. 

In  dvil  actions,  see  "Appeal  and  Error,"  {  17. 

In  criminal  prosecutions,  see  "Criminal  Law," 

119. 
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HEARING. 

In  probate  proceedings.  Bee  "Willi,"  {  8 

HEARSAY  EVIDENCE. 

In  civil  actions,  see  "Eyldence,"  |  7. 

HEIRS. 

See  "Descent  and  DlstributiOB." 

HIGHWAYS. 

See  "Bridges";  "Mnuidpal  Corporations,"  H  11, 

12;  "Turnpikes  and  Toll  Roads." 
Accidents  at  railroad  crossing,  see  "Railroads," 

S  7. 
Crossing  by  railroads,  see  "Railroads,"  {  4. 
Sights  of  railroads  in,  see  "Railroads,"  |  8. 

f    1.    EstabUahiaeBt,  altezatioa,  and  dis- 
oontlniiABee. 

Under  Rev.  St.  arts.  4671,  4687,  4688,  com- 
missioners' court  held  to  nave  authority  to 
lay  out  a  road  alon^  different  lines  than  those 
specified  in  application.— Kelly  v.  Honea  (Tex. 
Civ.  App.)  846. 

The  notice  to  landowner  required  by  Bev. 
St.  art.  4691,  relating  to  laying  out  highways, 
'held  not  required,  where  the  damages  are  not 
assessed  at  time  road  is  laid  out. — Kelly  v. 
Honea  (Tex.  Civ.  App.)  846. 

Notice  of  proceedings  to  open  a  highway  may 
be  waived. — McCown  v.  Hill  (Tex.  Civ.  App.) 
850. 

One  consenting  to  route  of  projected  highway 
as  reported  cannot  complain  that  it  varies  from 
that  ordered.— McCown  v.  Hill  (Tex.  Civ.  App.) 
850. 

I  2.    Hlgliwar  dlstrloti  and  officers. 

Commissioner  of  a  road  district  held  to  have 
no  authority  to  sue  to  restrain  a  turnpike  com- 
pany from  collecting  tolls  on  the  ground  that 
its  charter  had  expired. — Ledbetter  v.  Clarksville 
&  R.  Turnpike  Co.  (Tenn.)  117. 

S   8.     Ooaatrvotlon,      ImproTement,      and 
repair. 

Under  Rev.  St  1895,  art  4694,  failure  of 
commissioners'  court  to  provide  for  payment 
of  assessed  damages  held  to  entitle  landowner 
to '  enjoin  opening  of  highway. — McCown  v. 
Hill  (Tex.  Civ.  App.)  850. 

Allegation,  in  petition  to  enjoin  opening  high- 
way, that  plaintiff's  damages  have  not  been 
paid,  held  snfflcicnt  to  let  in  proof. — McCown  v. 
Hill  (Tex.  Civ.  App.)  850. 

I  4.    Regulation  and  nse  for  travel. 

Where  plaintiff,  five  years  of  age,  ran  into 
the  street  and  was  struck  by  a  horse  driven  by 
defendant's  servant,  who  was  not  shown  to 
have  been  negligent,  defendant  held  not  liable. 
— Ho«f  V.  Hahn  (Ky.)  1015. 


See  "Sunday.* 


HOLIDAYS. 


HOMESTEAD. 


See  "Bxemptions." 

t    1.    Nature,  aoqnlsltlom,  and  estaitt. 

The  lien  of  a  county  on  a  sheriff's  real  estate 
for  taxes  coHeoted  and  unpaid  under  Kv.  St. 
S  4130,  held  not  subject  to  the  sheriff's  home- 
stead exemption.— Baker  v.  Fidelity  &  Deposit 
Co.  (Ky.)  1025. 

Under  Rev.  St  1890,  {  3616,  a  man  owning 
and  living  ob  160  acres  cannot,  on  losing  such 
tract,  make  au   adjoining  tract  in   which  he 


has  a  life  estate,  his  homestead  by  mere  inten- 
tion.—Feurt  V.  Caster  (Mo.  Sup.)  576. 

One's  occupancy  of  land  in  which  she  has 
only  an  interest  in  common  draws  to  it  con- 
tiguous land,  owned  exclusively  by  her,  so  as  to 
make  it  all  a  homestead;  its  extent  and  value 
being  within  the  limit.— Clark  v,  Tbias  (Mo. 
Sup.)  616. 

One  may  acquire  a  homestead  right  in  prop- 
erty in  which  she  has  only  an  interest  in  com- 
mon.—Clark  V.  Thias  (Mo.  Sup.)  616. 

Under  tien.  St  1865,  p.  450,  {  7.  the  home- 
stead exemption  JuHd  to  attach  to  estates  exist- 
ing when  tne  law  went  into  effect,  as  against 
after-contracted  debts. — Clark  v.  Thias  (Mo. 
Sup.)  616. 

.  Under  Oen.  St  1865,  p.  450,  {  7,  a  homestead 
held  not  exempt  against  a  debt  contracted  be- 
fore the  deed  was  filed  for  record.— Clark  v. 
Thias  (Mo.  Sup.)  616. 

Judgment  creditor  hdd  not  to  have  acquired 
a  lien  on  certain  laud  purchased  by  judgment 
debtor  with  proceeds  of  a  sale  of  his  home- 
stead.—Ellis  V.  Light  (Tex.  Civ.  App.)  551. 

Designation  of  certain  lands  as  homestead  by 
husband  alone  held  binding. — Anderson  v.  Brin 
(Tex.  Civ.  App.)  838. 

{   2.    Abandonment,    waiver,    or    forfei- 
ture. 

Instruction,  not  making  homestead  right  de- 
pend on  intention  at  time  of  execution  sale, 
held  erroneous.— White  v.  Epperson  (Tex.  Civ. 
App.)  851. 

In  trespass  to  try  title,  a  letter  held  admissi- 
ble as  tending  to  show  an  abandonment  of  a 
homestead. — White  v.  Epperson  (Tex.  Civ. 
App.)  851. 

HOMICIDE. 

S   1.    Ezcnaable   or   Jnatlflable   bomleide. 

The  fact  that  a  decedent  had  previously  as- 
saulted and  wounded  his  murderer,  and  that 
bitter  feeling  existed  between  them,  would  not 
justify  the  Tatter  in  lying  in  wait  and  killing 
the  decedent— State  v.  Rodman  (Mo.  Sup.)  605. 

A  defendant  should  be  acquitted  of  murder, 
if  the  homicide  was  committed  on  his  premises, 
while  he  reasonably  believed  his  life  was  threat- 
ened by  the  victim.— Bearden  v.  State  (Tex.  Or. 
App.)  17. 

An  asked  instruction  on  justifiable  homicide 
held  to  have  been  properly  refused,  in  view  of 
charge  ^ven.— Bearden  v.  State  (Tex.  Cr.  App.) 
17. 

A  homicide  by  a  person  trying  to  avoid  being 
ejected  from  his  own  premises  held  to  be  Justi- 
fiable.— Bearden  v.  State  (Tex.  Cr.  App.)  17. 

{   2.    Evldenoe— AdmiulblUtjr   in   gener- 
aL 

In  a  prosecution  for  murder,  growing  out  of 
accused  s  attentions  to  the  daughter  of  deceas- 
ed, it  is  not  error  to  exclude  the  dauf^hter's  tes- 
timony in  regard  to  her  engagement  to  accused, 
or  how  she  deported  herself  iu  his  presence. — 
State  V.  Rodman  (Mo.  Sup.)  605. 

Evidence  of  personnel  of  neighborhood  com- 
mittee calling  on  deceased  held  inadmissible  in 
murder  prosecution.— State  v.  Rodman  (Mo. 
Sup.)  605. 

In  a  prosecution  for  assault,  evidence  that 
F.,  on  whose  farm  the  offense  was  committed, 
whipped  people  to  enforce  obedience,  held  in- 
admissible to  show  motive  for  the  assault  or 
the  relationship  of  the  parties. — Barnard  'v. 
State  (Tex.  Cr.  App.)  957. 

i  3.    •—  Dying;  deolarations. 

Certain  statements  of  deceased  held  admissi- 
ble as  a  dying  declaration.— Heudrickson  v. 
Commonwealth  (Ky.)  764. 
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A  certain  paper  writiDi  held  admissible  as  a 
dying  declaration. — Hendrickaon  v.  Common- 
wealth (Ky.)  764. 

That  there  were  other  witnesses  who  testi- 
fied to  the  killing  did  not  render  decedent's  dy- 
ing declaration  inadmissible. — Fuqua  r.  Oom- 
monwealth  (Ky.)  782. 

Writing,  neither  signed,  read  over,  nor  recog- 
nized by  decedent,  held  inadmissible  as  his  dy- 
ing declaration. — Fnqna  t.  Commonwealth 
(Ky.)  782. 

A  witness  who  heard  a  dying  declaration 
may  testify  orally  as  to  what  was  said  by  de- 
cedent.—Fnqua  V.  Commonwealth  (Ky.)  782. 

Dying   declarations,   to  be   admissible^  must 

be  shown  to  have  been  made  under  the  infln- 

ence  of  impending  dissolution. — Fuqua  t.  Com- 
monwealth (Ky.)  782. 

Decedent,  making  dying  declaration,  held  to 
have  sufficiently  realized  impending  dissolution. 
—Fuqua   v.    Commonwealth    (Ky.)   782. 

Dying  declarations  held  not  to  be  goyerned  by 
the  same  strict  rules  that  govern  admissions  of 
defendants.— State  v.  Hendricks  (Mo.  Sup.)  194. 

Statements  of  a  victim  of  a  homicide,  other 
than  his  dying  declarations,  are  not  adnJssihle 
in  corroboration  of  his  dying  declarations. — State 
T.  Hendricks  (Mo.  Snp.)  194. 

Only  the  statement  of  a  victim  of  a  homicide 
proven  to  be  a  dying  declaration  should  be  ad- 
mitted against  those  accused  of  his  murder. — 
State  V.  Hendricks  (Mo.  Sup.)  194. 

Declarations  of  a  deceased,  made  some  time 

Erior  to  his  death,  held  admissible  as  dying  dec- 
irations.— State  v.  Hendricks  (Mo.  Sup.)  IM. 

{  4.    —  Weiglit  and  ■'nfflolenoj, 

Bvidence  in  a  prosecution  for  murder  consid- 
ered, and  held  to  sustain  a  conviction  of  murder 
In  the  second  degree,  as  against  the  defense  of 
self-defense  and  circumstances  relied  on  to  re- 
dace  the  crime  to  manslaughter.— State  v.  Bod- 
man  (Mo.  Sup.)  605. 

Evidence  held  to  justify  a  verdict  of  murder 
In  the  second  degree.— Teel  v.  State  (Tex.  Cr. 
App.)  11. 

Evidence  on  prosecution  for  poisoning  a  well 
hvld  sufflcieut  to  support  a  conviction.— Lazenby 
V.  State  (Tex.  Cr.  App.)  1051. 

{  6.     TiiaL 

Instruction  as  to  self-defense'  held  not  objec- 
tionable as  limiting  defendant's  right  of  self- 
defense  to  real  danger  of  being  shot  or  killed  by 
deceased.— Teel  v.  State  (Tex.  O.  App.)  11. 

Where  defendant  claimed  to  have  shot  deceas- 
ed unintentionally,  while  attempting  to  strike 
him  with  bis  pistol  to  avoid  being  shot  him- 
self, there  was  no  question  of  negligent  homicide. 
—Teel  V.  State  (Tex.   Cr.  AppO  11. 

Under  the  evidence  introduced  in  a  prosecu- 
tion for  murder,  it  was  error  to  refuse  to  in- 
struct on  manslaughter.- Oardner  v.  State  (Tex. 
Cr.  App.)  13. 

In  a  prosecution  for  murder,  where  it  was 
shown  that  deceased  was  sufifering  from  an  in- 
curable disease,  and  an  instruction  was  given 
on  the  cause  of  death  in  accordance  with  Pen. 
Code  1895,  art.  652,  a  further  instruction  for 
acquittal,  if  deceased  would  not  have  died  ex- 
cept for  such  disease,  held  properly  refused. — 
Gardner  v.   State  (Tex.  Cr.  App.)  13. 

A  definition  of  assault  and  battery  held  not 
necessary  in  a  charge  on  manslaughter.— Bear- 
den  V.  State  (Tex.  Cr.  App.)  17. 

The  guilt  of  a  person  charged  with  murder  held 
to  depend  on  his  criminal  intent  at  the  time  he 
fired  the  fatal  shot.- Bearden  v.  State  (Tex.  Cr. 
App.)  17. 

Failure  to  instruct  on  aggravated  assault 
held  error,  in  prosecution  (or  assault  with  in- 


tent to   murder.— Cnbine   v.    State   (Tex.    Cr. 
App.)  396. 

Bvidence  in  a  nrosecutimi  for  murder  htid 
not  to  justify  a  charge  on  the  law  of  provok- 
ing the  difflenlty.— PoUaid  ▼.  State  (Tex.  Gr. 
App.)  953. 

In  a  prosecution'  for  murder,  charge  on  man- 
Blaughter  held  not  required  by  the  evidences- 
Pollard  V.  State  (Tex.  Cr.  App.)  963. 

Under  the  peculiar  wording  of  a  charge  on 
murder  In  the  second  degree,  a  charge  on  man- 
slaughter, defining  adequate  cause  for  sndden 
passion,  held  necessary.— Pollard  v.  State  (Tex. 
Cr.  App.)  953. 

In  a  prosecntiou  for  assault  with  intent  to 
murder,  evidence  held  not  to  require  •  charge 
on  aggravated  assault— Wilson  v.  State  (Tex. 
Or.  App.)  964. 

HORSE  RACING. 

See  "Gaming,"  i  1. 

HOUSEBREAKING. 

See  "Burglary." 

HUSBAND  AND  WIFE. 

See  "Divorce";  "Dower." 

Admissions   by   husband   as   against   wif^  see 

"Evidence,"  {  6. 
Competency  as  witnesses,  see  "Witnesses,"  i  2. 
Insurable  interest  of  husband  in  wife's  property, 

see  "Insurance,"  S  3. 

I   1.    Mvtnal  rights,  dntles,  and  UsUli- 
ties. 

An  estate  by  the  entirety  in  personal  property 
may  be  created  in  Missouri,  and  the  common 
law  in  reference  thereto  has  not  been  changed, 
except  by  the  married  woman's  act. — Johnston 
V.  Johnston  (Mo.  Sup.)  202. 

Where  a  husband  invested  the  separate  money 
of  his  wife  with  his  own  money  in  a  seemed 
note  payable  to  the  husband  and  wife  Jointly, 
an  estate  by  the  entirety  was  not  created,  but 
each  held  their  proportionate  share  of  the  note. 
—Johnston  v.  Johnston  (Mo.  Sup.)  202. 

I  S.     M ania^  settlements. 

A  limitation  in  an  antenuptial  contract  of  a 
provision  for  the  wife  to  wido^iood  only  held 
not  a  condition  suttsegnent,  so  as  not  to  defeat 
the  contract  as  a  jointure.— Moran  v.  Stewart 
(Mo.  Sup.)  177. 

An  antenuptial  contract,  by  which  an  intended 
wife  released  her  dower,  mid  not  based  on  a 
sufficient  consideration.— Moran  v.  Stewart  (Ha 
Sup.)  177. 

i  3.     Wife's  separate  estate. 

In  an  action  to  enforce  a  trust  of  a  wife's 
interest  in  certabi  real  estate,  evidence  held  to 
establish  that  a  certain  part  of  the  money  ad- 
vanced belonged  to  the  wife,  and  not  to  the 
hnsband. — Johnston  v.  Johnston  (Ma  Snp.)  202. 

The  agreement  between  a  mortgagor  and  a 
mortgagee  held  to  constitute  an  extension  of 
time  of  payment  sufflcient  to  discharge  a  sure- 
ty.—White  V.  Smith  (Mo.  Sup.)  810. 

Where  property  of  a  wife  was  mortgaged  to 
secure  a  debt  of  her  husband,  for  which  the 
wife  received  no  benefit,  she  was  liable  as  a 
surety  only.— White  v.  Smith  (Mo.  Sup.)  610. 

In  order  to  estop  a  married  woman  from  as- 
serting claim  to  real  estate,  it  is  essential  that 
she  be  guilty  of  some  fraud,  or  something 
equivalent  to  fraud. — ^Williamson  v.  Gtore  (Tex. 
Clv.  App.)  563. 

Deed  from  purchaser  at  execntion  sale  cen- 
strned,  and  hdd  to  vest  the  beneficial  interest 
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in  the  grantee,  as  well  as  the  legal  title,  under 
certain  facts.— Williamson  t.  Gore  (Tex.  CSt. 
App.)  508. 

I   4.     Entloins  and  •li«natlnK. 

Parents  are  not  justified  in  disnipting  mar- 
riage  ties  entered  into  by  their  minor  son  with- 
out their  consent. — Love  v.  Love  (Mo.  App.)  265. 

The  intentional  enticement  ot  the  husbandto 
separate  from  his  wife  is  in  itself  an  unlawtnl 
act.— Love  v.  Love  (Mo.  App.)  255. 

In  an  action  by  a  wife  for  the  alienation  of 
her  husband's  affections,  evidence  held  to  sup- 
port a  verdict  for  the  plaintiff.— Love  v.  Love 
(Mo.  App.)  255. 

In  an  action  for  the  alienation  of  husband's 
affections,  verdict  of  $2,250  held  not  excessive. 
— Love  V.  Love  (Mo.  App.)  255. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

Se«  "Constitntional  Law,"  (  8. 

IMPEACHMENT. 

Of  record,  see  "Appeal  and  Error,"  {  6. 
Of  witness,  see  "Witnesses,"  i  4. 

IMPRISONMENT. 

See  "Bail";  "False  Imprisonment" 
For  nonpayment  of  fine,  see  "Pines." 
Habeas  corpus,  see  "Habeas  CVirpus." 

IMPROVEMENTS. 

Liens,  see  "Mechanics'  Liens.'! 
~>ubllc  1 
tioiu^" 

IMPUTED  NEGLIGENCE. 

See  "Negligence,"  {  2. 

INCOMPETENT  PERSONS. 

See  "Insane  Persons." 

INCUMBRANCES. 

On  property  of  intestate,  see  "Descent  and  Dis- 
tribnfion.'' 

INDEMNITY. 

See  "Principal  and  Surety." 

Requirements  of  statute  of  frauds,  see  "Frauds, 

Statute  of,"  g  1. 
To  officer  levying  execution,  see  "Execution," 

I  4. 

INDICTMENT  AND   INFORMATION. 

See  "Grand  Jury." 

Parol   evidence  of  contents  of,   see   "Orlminal 
Law,"  S  6. 

For  parUeular  offenses. 
See  "Forgery";   "Gaming,"  §  2;   "Larceny,"  {2. 
Violation  of  liquor  laws,  see  "Intoxicating  Liq- 
nors,"  S  6. 

f   1.    FlllBS  Mid  formal  reanisltes  of  la- 
formatloii  or  oompliiiiit. 

An  information  in  the  name  of  the  acting  as- 
sistant prosecuting  attorney  of  St.  Louis  CTourt 
Of  Criminal  Oorrection,  Jield  not  objectionable 
on  the  ground  that  no  such  officer  is  provided 
for  by  law.— State  t.  Ittner  (Mo.  App.)  2S9. 


Public  improvements,  see  "Municipal  Corpora- 
•"  «  4-10. 


i  S.    Reanlsites  and  sufloleney  of  aeev- 
sation. 

An  indictment  for  unlawfully  practicing  med- 
icine, wliich  fails  to  negative  exceptions  In  Act 
Feb.  22,  1901,  held  defective.— Salter  v.  State 
(Tex.  Or.  App.)  396. 

It  is  not  a  variance  in  an  indictment,  snb- 
jectine  it  to  a  motion  to  quash,  that,  after 
properly  designating  accused  as  "K.  D.  E.,"  in 
a  later  clause  it  refers  to  him  as  the  "said  R. 
H.  B."— Eddison  v.  State  (Tex.  Cr.  App.)  397. 

An  indictment  of  "one  Morgan,  whose  given 
name  is  to  the  grand  jnry  unknown,"  is  not 
defective  for  insufficient  description  of  accused. 
—Morgan  v.   State  (Tex.  Or.  App.)  968. 

8  3.     Motion  to   quash  or   dismiss,   and 
demnrrer. 

The  question  of  the  disqualification  of  grand 
jurors  cannot  I>e  raised  on  a  motion  to  quash 
an  indictment.— Cubine  v.  State  (Tex.  Or.  App.) 
396. 

A  motion  to  quash  an  indictment,  because  er- 
roneously designating  accused,  is  properly  over- 
ruled, where  his  true  name  is  not  suggested 
thereb.— Eddison  v.  State  (Tex.  Or.  App.)  397. 

INDORSEMENT. 

Of  ballots,  see  "Elections,"  {  1. 
Of   bill   of   exchange   or   promissory  note,   see 
"Bills  and  Notes,'^!  4. 

INFANTS. 

See  "Adoption";  "Guardian  and  Ward";  "Par- 
ent and  Child." 

Contributory  negligence  on  part  of  children,  see 
"Negligence." 

Emancipation  of  minor  as  defense  on  liquor  deal- 
er's bond,  see  "Intoxicating  Liquors,''  {  8. 

{    1.    Property  and  oonveyanoes. 

Under  the  facts,  held  proper  to  refuse  to  set 
aside  a  deed  from  son  to  third  person  of  land 
conveyed  to  the  son  by  his  father,  and  after- 
wards reconveyed  to  the  father  by  the  son  be- 
fore attaining  his  majority;  the  latter  deed 
having  been  disaffirmed.— Estep  v.  Estep  (Ky.) 
777. 

I  2.    Contracts. 

An  infant's  appointment  of  an  agent  Md 
void.— Poston  v.  WilUama  (Mo.  App.)  1099. 

INFORMATION. 

Criminal  accusation,  see  "Indictment  and  Infor- 
mation." 

INHERITANCE. 

See  "Descent  and  Distribution." 


INJUNCTION. 


■Waters 


Restraining  construction  of  levee, 

and  Water  Ck>urBe8,"  g  2. 
Restraining  execution,  see  "Execution,"  {  8. 

I    1.     Nature  and  grounds  In  general. 

Injunction  held  issuable  to  prevent  defendant 
from  obtaining  leases  of  the  oil  and  gas  priv- 
ileges under  land  already  leased  to  plaintiS. — 
AUen  V.  New  Domain  Oil  &  Gas  Oo.  (Ky.)  747. 

A  licensee  to  remove  ore  from  land  held  en- 
titled to  injunction  against  a  trespasser,  under 
Rev.  St.  1899,  {  3G49;  he  having  no  other 
remedy. — Lytle  v.  James  (Mo.  App.)  287. 

Under  Rev.  St.  1895,  art  2989,  relating  to 
granting  injunctions,  in  a  suit  to  restrain  an 
owner  of  land  bordering  on  a  stream  from  con- 
structing a  levee,  so  as  to  cause  the  stream  to 
unnaturally  overflow  the  lands  of  plaintiff  border- 
ing on  the  other  side  of  the  stream,  it  is  unnec- 
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essary  to  allege  the  insolvency  of  defendant. — 
SulUyan  v.  Dooley  (Tex.  Civ.  App.)  82. 

i  2.     AotloiM  for  Injnnotloiis. 

Under  Ky.  St.  i  2361,  the  petition  in  an  ac- 
tion to  restrain  trespass  to  land  need  not  al- 
lege plaintiff  has  the  actual  possession. — 
Wiggins  V.  Jackson  (Ky.)  779. 

In  a  suit  to  restrain  the  cutting  of  timber, 
plaintiff  fteJd  entitled  to  show  that  conveyances 
under  which  defendants  claimed  title  to  the 
land  were  shams,  and  intended  merely  to  de- 
feat criminal  prosecutions  for  cutting  the  tim- 
ber.—Houck  V.  Patty  (Mo.  App.)  389. 

In  an  action  for  an  injunction  to  restrain  the 
cutting  of  timber,  an  amended  petition  held  not 
subject  to  a  motion  to  strike  as  a  departure. — 
Houck  V.  Patty  (Mo.  App.)  389. 

In  an  «ction  to  restrain  defendants  from  cut- 
ting timber,  an  answer  alleging  a  conveyance 
of  plaintiff's  right  and  title  to  another  held 
available  as  a  partial  defense  only. — Houck  t. 
Patty  (Mo.  App.)  389. 

{   3.     Violation  and  pnnlsluneiit. 

A  violation  of  an  injunction  restraining  the 
final  publication  of  a  local  option  election  no- 
tice held  no  defense  to  a  prosecution  for  the 
violation  of  the  local  option  law. — Lively  v. 
State  (Tex.  Or.  App.)  1(M8. 


Estoppel, 


IN  PAIS. 

"Estoppel,"  {  2. 


INQUISITION. 

Of  lunacy,  see  "Insane  Persons,"  I  1. 

INSANE  PERSONS. 

{   1.    laqvlaltloaa. 

Act  Jan.  16,  1882  (Gen.  St.  1888,  p.  751, 
c.  53;  1  Laws  1881-82,  p.  10,  c.  65),  authorized 
city  or  police  courts,  when  no  circuit  court 
was  in  session,  to  hold  inquests  in  lunacy  pro- 
ceedings.—Dinkelspiel  V.  Central  -Kentucky 
Asylum  for  Insane  (Ky.)  771.  ' 

§    2.     Aetions. 

Code  does  not  require  that  summons  in  an 
action  be  served  on  physician  in  charge  of 
lunatic,  unless  personal  service  would  be  in- 
jurious to  lunatic. — Dinkelspiel  v.  Central  Ken- 
tucky Asylum  for  Insane  (Ky.)  771. 

INSOLVENCY. 

See   "Assignments   for   Benefit   of   Creditors"; 

"Bankruptcy." 
Of  building  and  loan  association,  see  "Building 

and  Loan  Associations." 

INSTRUCTIONS. 

In  civil  actions,  see  "Trial,"  gS  4-10. 
In  criminal  prosecutions,  see  "Criminal  Law,"  { 
13;  "Homicide,"  §  6. 

INSURANCE. 

Dufy  of  warehouseman  to  insure,  see  "Ware- 
housemen." 

(   1.    Imanrance  companies. 

Limitation  of  dividend  by  insurance  compa- 
nies to  such  policies  as  might  be  continued  in 
force  by  payment  of  nert  premium  held  void. 
—Mutual  Ben.  Life  Ins.  Co.  t.  Davis  (Ky.) 
1020. 

I  2.     Insnranoe  agents  and  brokers. 

A  firm  of  insurance  agents,  placing  insurance 
on  the  property  of  a  corporaUon,  hdd  insurance 


brokers,  under  Rev.  St.  1899,  {  7997,  and  not 
special  agents  of  the  insurM. — Edwards  t. 
Home  Ins.  Co.  (Mo.  App.)  881. 

I   3.     Insurable  interest. 

A  hnsband  has  an  insurable  interest  in  prop- 
erty owned  by  his  wife  and  minor  children  by 
a  former  husband,  and  occupied  as  the  home- 
stead of  husband  and  wife. — Continental  Fire 
Ass'n  v.  Wingfield  (Tex.  Civ.  App.)  847. 

I  4.     Tbe  oontraot  in  ceneraL 

Amendmmt  of  certain  Missouri  statute  rela- 
tive to  life  insurance  held  not  to  affect  a  non- 
resident policy  holder,  whose  policy  was  issned 
prior  to  the  amendment. — Franklin  Life  Ins. 
Co.  V.  GalUgan  (Ark.)  102. 

A  life  jralicy  held  a  Missouri  contract. — 
Franklin  Life  Ins.  Co.  v.  Oalligan  (Ark.)  102. 

An  agreement  by  an  insurance  a^nt  that  a 
policy  should  not  be  canceled  until  other  in- 
surance was  substituted  hdd  not  invalid  as  a 
verbal  agreement  to  insure. — Edwards  v.  Sun 
Ina.  Co.  (Mo.  App.)  886. 

An  insurance  agent's  agreement  that  a  policy 
issued  by  him  should  not  be  canceled  until  an- 
other policy  had  been  substituted  htld  within 
the  scope  of  such  agent's  authority. — Edwards 
V.  Sun  Ins.  Co.  (Mo.  App.)  886. 

Goods  stored  with  one  are  within  the  insar- 
ance  policy  taken  out  by  him  on  goods  "held 
in  trust." — Southern  Cold  Storage  &  Produce 
Co.  V.  A.  F.  Dechman  &  (3a  (Tex.  Civ.  App.) 
545. 

The  delivery  of  a  policy  by  an  insurance  com- 
pany in  accordance  with  a  written  application 
constitutes  a  contract  between  the  parties. — 
Travelers*  Ins.  Co.  v.  Jones  (Tex.  Civ.  App.) 
978. 

An  iron  safe  clause,  attached  to  an  insurance 
policy,  held  to  be  a  bart  thereof,  and  to  con- 
stitute a  warranty.^jouch  &  Gilliiand  v.  Home 
Protection  Fire  Ins.  Co.  (Tex.  Civ.  App.)  1077. 

}  6.    PreminiBji,  dnes,  and  asseasmenta. 

Under  Rev.  St.  1899,  {  7960,  the  directors  of 
a  mutual  insurance  company  have  power  to  or- 
der an  assessment,  altnongh  insurance  losses 
have  been  paid  by  the  guarantor  provided  for 
bi  section  7958.— American  Guaranty  Fund 
Mat.  Ins.  Co.  v.  Mattson  (Mo.  App.) '365. 

Under  Rev.  St.  1899,  {  7960,  and  under  the 
provisions  of  a  premium  note,  the  order  of  as- 
sessment of  the  directors  of  a  mutnal  insurance 
company  is  prima  facie  evidence  of  its  neces- 
sity.—American  Guaranty  Fund  Mot.  Ins.  Co. 
V.  Mattson  (Mo.  App.)  366. 

An  order  and  notice  of  assessment  made  by 
the  directors  of  a  mutual  insurance  company 
held  sufiScient. — American  Guaranty  Fund  Mut. 
Ins.  Co.  V.  Mattson  (Mo.  App.)  365. 

I   6.    Assiapantent   or   other   traxu£«r   vt 
pouoy. 

Interest  of  a  beneficiary  in  regular  life  policy 
is  vested,  and  insured  cannot  change  the  bene- 
ficiary without  authority  derived  from  the  con- 
tract itselt— Franklin  Life  Ins.  Oo.  t.  Galligan 
(Ark.)  102. 

I  7.     Oaaoellatlen,   ntrremder,    abaadon- 
mentt  or  reseission  of  pollox. 

Insurance  brokers  held  authorised  to  receive 
notice  of  cancellation  of  a  policy  which  they 
obtained  through  another  agency. — Edwards  v. 
Heme  Ins.  Co.  (Mo.  App.)  881. 

Notice  of  cancellation  of  an  insurance  policy 
pledged  in  a  deed  of  trust  hdd  not  necessary  to 
be  given  to  the  trustee. — Edwards  v.  Sun  Ins. 
Co.  (Mo.  App.)  88a 

Insurance  agents  hdd  not  justified  in  believ- 
ing that  a  bank  from  which  they  obtained  a 
policy  had  authority  to  surrender  the  same  or 
receive  notice  of  its  cancellation  without  no- 
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tice  to  assured.— Bdwarda  ▼.  Son  Ins.  Co.  (Mo. 
App.)  886. 

Notice  of  the  oancellation  of  a  policy  to  in- 
surance aKenta  who  represented  the  insarer 
held  DO  notice  to  insured. — Bdwards  t.  Sun  Ins. 
Go.  (Mo.  App.)  88& 

Action  of  insurance  company  in  demanding 
payment  of  premium  held  a  rejection  of  in- 
sured's offer  of  rescission  of  policy.— Travelers' 
Ins.  Co.  ▼.  Jones  (Tex.  Civ.  App.)  978. 

Death  of  insured  revolces  all  offers  of  cancel- 
lation made  by  him  prior  to  his  death,  and  not 
accepted  by  insurer  prior  thereto.— Travelers' 
Ins.  Co.  V.  Jones  (Tex.  Civ.  App.)  978. 

Bights  of  parties  to  contract  of  insurance 
having  become  fixed  by  death  of  insured,  insur- 
ance company  could  not  then  accept  insured's 
offer  of  cancellation  by  withdrawal  of  its  order 
for  payment  of  premium. — ^Travelers'  Ins.  Co. 
V.  Jones  (Tex.  Civ.  App.)  978. 

Plaintiff   iteld  not   estopped   by    her   conduct 
from  collecting  amount  of  insurance  policy  by 
.  suit.- Travelers'    Ins.   Co.  v.  Jones  (Tex.   Civ. 
App.)  978. 

i  8.  AvoldAitoe  of  polloy  for  misrepre- 
sentstion,  frauds  or  breach  of 
warrantjr  or  eondltlon. 

False  answers  to  questions  in  application  for 
life  policy  held  not  to  have  avoided  the  policy. 
—Franklin  Life  Ins.  Co.  v.  Galligan  (Ark.)  102. 

Under  statute  of  Missonri,  misrepresentations 
in  application  for  life  policy  will  not  avoid  the 
policy,  unless  the  matter  misrepresented  con- 
tributes to  the  contingency  making  policy  pay- 
able.—Franklin  Life  Ins.  Co.  v.  Galligan  (Ark.) 
102. 

Condition  in  fire  policy  held  to  have  been 
breached  by  insured.— Curlee  v.  Texas  Home 
Fire  Ins.  (Jo.  (Tex,  Civ.  App.)  831. 

f  9.  Forfeltnro  of  polloy  for  breach  of 
proatlssory  warranty,  coTenaBt, 
or  oouditloB  svbseancst. 

Under  a  statute  requiring  notice  that,  unless 
a  premium  on  a  policy  is  paid  at  maturity, 
the  policy  will  be  forfeited,  except  the  in- 
sured's right  to  the  surrender  value  or  paid- 
up  policy,  a  mere  notice  that,  if  the  premium 
is  not  paid,  the  policy  lapses,  held  insufficient. 
—Security  Trust  &  Life  Ins.  Oo.  t.  Hallum 
(Tex.  av.  App.)  664. 

I  10.  Estoppel,  waiver,  or  acreeinents 
aifeotliic  right  to  avoid  or  for- 
feit poUoj. 

Knowledge  of  an  examining  physician  for  a 
life  Insurance  company  that  answers  in  applica- 
tion for  life  policy  were  false  held  to  estop 
company  from  forfeiting  policy  on  acconnt  of 
snch  falsity.— Franklin  Life  Ins.  Co.  ▼.  Gal- 
ligan (Ark.)  102. 

Breach  of  condition  in  fire  policy  hdd  not  to 
have  been  waived  by  company. — Curlee  v.  Tex- 
as Home  Fire  Ins.  Co.  (Tex.  Civ.  App.)  831. 

i  11.   Rishs  and  oanses  of  loss. 

Death  from  rupture  from  an  accidental  fall 
Jield  the  result  of  the  accident,  "independent  of 
all  other  causes,"  notwithstanding  a  cancer- 
ous condition  made  the  rupture  possible. — Fet- 
ter V.  Fidelity  &  Casualty  Oo.  of  New  York 
(Mo.  Sup.)  585. 

I  IS.   Notice  and  proof  of  loss. 

An  insurer's  denial  of  liability  held  a  waiver 
of  proofs  of  loss  and  of  the  insurer's  right 
to  60  days  within  which  to  pay  the  same. — 
CSonnecticnt  Fire  Ins.  (3o.  v.  Hilbrant  (Tex. 
Civ.  App.)  658. 

1 13.  Bight  to  prooeeds. 

Insurance  by  a  warehouseman  held  to  inure 
to  the  benefit  of  a  bailor.— Southern  Cold  Stor- 
age &  Produce  Co.  v.  A.  F.  Dechman  &  Co.  (Tex. 
(5v.  App.)  545. 


1 14.    Aotions  on  policies. 

Plaintiff,  in  an  action  on  an  accident  policy, 
having  made  out  a  prima  facie  case,  defend- 
ant held  to  have  the  burden  of  proving  its 
claim  that  insured  died  of  cancer. — Fetter  v. 
Fidelity  &,  Casualty  Oo.  of  New  York  (Mo. 
Sup.)  592. 

Whether  insured's  bookkeeper  had  authority 
to  receive  notice  of  the  cancellation  of  a  policy 
held  for  the  jury.— Edwards  v.  Sun  Ins.  Co. 
(Mo.  App.)  880. 

Petition  on  a  contract  of  fire  insurance  lisld 
sufficient  as  against  a  general  exception.— Penn- 
sylvania Fire  Ins.  Co.  v.  Jameson  Bros.  (Tex. 
Civ.  App.)  418. 

Where  an  insurance  policy  was  assigned  to 
the  purchaser  of  the  property  with  the  com- 
pany's consent,  previous  dealings  between  the 
company  and  the  vendor,  without  the  knowl- 
edge of  vendee,  held  inadmissible  against  the 
purchaser  to  show  the  property  intended  to 
be  covered.— Connecticut  Fire  Ins.  (3a  v.  Hil- 
brant (Tex.  CSv.  App.)  558. 

In  an  action  on  a  policy,  a  requested  in- 
struction defining  the  term  "attached  addi- 
tions" held  properly  refused.— Connecticut  Fire 
Ins.  Co.  V.  HUbrant  (Tex.  CSv.  App.)  558. 

In  an  action  on  a  policy  of  fire  insurance, 
petition  held  to  sufficiently  allege  ownership  of 
the  property  destroyed  as  against  a  general  de- 
murrer.—American  Cent  Ins.  Co.  v.  White  (Tex. 
Civ.  App.)  827. 

Testimony  of  the  insured  that  the  property 
described  iu  the  policy  sued  on  was  in  his  pri- 
vate dwelling  held  prima  facie  proof  of  own- 
ership.—American  Cent  Ins.  (3o.  v.  White  (Tex. 
Civ.  App.)  827. 

Evidence  in  an  action  on  an  insurance  poli- 
cy held  to  make  it  a  question  for  the  Jury 
whether  a  forfeiture  had  l)een  waived. — Coach 
&  Gilliland  v.  Home  Protection  Fire  Ins.  Co. 
(Tex.  Civ.  App.)  1077. 

S  15.  Mntnal    benefit    Insnranoe— Corpo- 
rations and  associations. 

Foreign  fraternal  beneficiary  associations 
held  exempt  from  the  general  insurance  laws, 
under  Rev.  St.  1899,  M  1408,  1410.— Shotiiff  v. 
Modem  Woodmen  of  America  (Mo.  App.)  326. 

S  16.  —  The  contract  in  ceneraL 

Where  a  benefit  insurance  company  had  rec- 
ognized a  liability  in  case  insured  committed 
suicide,  it  could  not  object  to  a  recovery  on  the 
ground  that  it  was'  contrary  to  public  policy. — 
Morton  v.  Supreme  (Council  of  Royal  League 
(Mo.  App.)  250. 

A  provision  of  a  benefit  certificate  that  the 
holder  should  comply  with  future  regulations 
of  the  order  held  not  to  include  a  by-law  subse- 
quently passed,  limiting  a  recovery  on  the  cer- 
tificate to  one-half  thereof  in  case  insured 
committed  suicide. — Morton  v.  Supreme  Council 
of  Royal  League  (Mo.  App.)  259. 

A  by-law  of  a  beneficiary  association  against 
waiver  of  its  laws  7ield  to  refer  to  a  completed 
contract  of  insurance,  and  not  the  preparing 
and  acceptance  of  applications.— Shotiiff  v. 
Modern  Woodmen  of  America  (Mo.  App.)  326. 

Objection  to  answer  of  applicant  for  insur- 
ance in  a  beneficiary  association  as  to  insanity 
in  family  held  waived  by  examining  physician. 
—Shotiiff  T.  Modern  Woodmen  of  America  (Mo. 
App.)  32(5. 

Provision  in  certificate  of  membership  in  a 
beneficial  association,  as  to  future  by-laws,  held 
not  to  authorize  l)y-lawa  impairing  his  contract 
of  insurance. — Campbell  v.  American  Ben.  (31ub 
Fraternity  (Mo.  App.)  342. 

(  17.  — —  Forfeiture  or  suspension. 

Local  secretaries  of  a  benefit  society  held 
without  authority  to  waive  a  forfeiture  of  a 
member's  rights  for  failure  to  promptly  pay  as- 
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sessments,  by  accepting  snch  assessments  after 
they  had  become  delinquent.— Boyce  t.  Royal 
Circle  (Mo.  App.)  300. 

A  benefit  society  held  entitled  to  enforce  a 
forfeitare  of  a  certificate  for  the  holder's  failure 
to  pay  a  semiannual  per  capita  tax  at  maturity, 
as  well  as  for  a  failure  to  pay  assessments.— 
Boyce  t.  Royal  Circle  (Mo.  App.)  800. 

Provision  in  constitution  of  benefit  society 
relative  to  forfeiture  for  nonpayment  of  assess- 
ment held  waived.— Courtney  v.  St.  Louis  Po- 
lice Relief  Ass'n  (Mo.  App.)  878. 

{18.   —  Benefloiarles  mnd  beii«flta. 

Facts  held  to  show  that  beneficiary  in  a  mu- 
tual benefit  certificate  was  killed  in  consequence 
of  violation  of  law.— Davis  v.  Modem  Wood- 
men of  America  (Mo.  App.)  923. 

In  a  mutual  benefit  certificate,  providing  that 
It  should  be  void  if  assured  should  be  killed 
in  a  "duel,"  that  assured  was  killed  in  combat 
did  not  avoid  the  certificate,  in  the  absence  of 
any  evidence  of  prearrangement. — Davis  v. 
Modem  Woodmen  of  America  (Mo.  App.)  923. 

{19.   — —  Aetlona  for  Iteneflts. 

where,  in  an  action  on  a  benefit  certificate, 
the  laws  of  the  state  where  the  contract  was 
made  were  not  pleaded,  defendant's  liability 
must  be  construed  according  to  the  common 
law.— Morton  v.  Supreme  Council  of  Royal 
League  (Mo.  App.)  sS9. 

A  finding  that  insured  did  not  commit  suicide 
held  supported  by  the  evidence. — Shotliff  v. 
Modem  Woodmen  of  America  (Mo.  App.)  326. 

Change  of  beneficiary  by  insured  in  benefit 

certificate     held     binding.— Schmitt  v.     New 

Braunfelser  Unterstuetzungs  Verein  (Tex.  Civ. 
App.)  668. 

INTENT. 

As  element  of  rape,  see  "Rape,"  {  1. 
Fraudulent,  see  ''Fraudulent  Conveyances,"  I  1. 

INTEREST. 

See  "Usury." 

Element  of  damages,  see  "Damages,"  {  2. 
Form  and  sufficiency  of  verdict  allowing  inter- 
est, see  "Trial,"  {  11. 

On  parOoular  classes  of  HaMWAes. 
For  loss  resulting  from  negligence  of  abstracter 

of  title,  gee  "Abstracts  of  TiUe." 
Legacies,  see  "Wills,"  {  6. 
Loniis   by   building   and   loan    associations,   see 

"Building  and  Loan  Associations." 
Of  guardian,  see  "Guardian  and  Ward,"  {  2. 

Peeuniary  interest  in  particular  subjects. 
Disqualification  as  witness,  see  "Witnesses,"  |  2. 
Insurable  interest,  see  "Insurance,"  {  3. 

iNTERLrNEATIONS. 

In  wills,  see  "Wills,"  {  2. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  {  2. 

INTERNAL  IMPROVEMENTS. 

Grants  of  lands  in  aid.  Me  "Public  Lands,"  1 1. 

INTERROGATORIES. 

To  witnesses,  see  "Depositions." 

INTERSTATE  COMMERCE. 

Regulation,  see  "Carriers,"  {  1;   "Commerce." 


INTERVENTION. 

In  aetlona  in  feneral,  see  "ParUsa,"  I  1. 

INTESTACY. 

Sea  "Descent  and  Distribution.'' 

INTOXICATING  LIQUORS. 

Constitntioual  guaranty  against  abridging  privi- 
leges and  immunities  of  citizens  as  applied  to 
local  option  laws  and  statutes  preacribing  pen- 
alties for  violation  thereof,  see  "Constitutional 
Law,"  {  4. 

Constitutional  guaranty  a|:ainst  class  legislation 
as  applied  to  local  option  laws  and  atatntes 
prescribing  penalties  for  violation  thereof,  see 
^'Constitutional  Law,"  I  4. 

Constitutional  gruaranty  against  deprivation  of 
property  without  due  process  of  law  as  applied 
to  local  option  laws  and  statutes  preacritnng 
penalties  for  violation  thereof,  see  "Constita- 
tlonal  Law,"  {  6. 

Constitutional  guaranty  of  equal  protection  of 
laws  as  applied  to  local  option  laws  and  stat- 
utes prescribing  penalties  for  violation  thereot 
see  ''Constitutional  Law,"  {  5. 


{   1.    Ooaatttwtlonallty  of  sots  »mi.  ovdl' 


Pen.  Code,  art.  405,  prescribing  a  penalty  for 
giving  liqnor  prescriptions,  exceeds  aathority 
given  to  the  Legislature  by  Const  art.  16,  { 
20,  providing  for  local  option  law. — Stephens  v. 
State  (Tex.  Cr.  App.)  1066. 

{  2.    Z«oaI  option. 

Under  Kev.  St.  1896,  art  3397,  where 
grounds  alleged  in  a  proceeding  to  contest  a 
local  option  election  were  not  based  on  any  ir- 
regularity in  holding  the  election,  the  petition 
held  insufficient.— Loweiy  v.  Briggs  (Tex.  Civ. 
App.)  1062. 

Orders,  appearing  in  the  minutes  of  the  com- 
missioners' court,  for  a  local  option  election, 
counting  and  declaring  the  vote,  and  pnblira- 
tlon,  h«d  valid,  though  such  minutes  were  not 
signed.— Davidson  v.  State  (Tex.  C!r.  App.)  80& 

Under  Saylee'  Rev.  Civ.  St.  arts.  1633,  1531. 
local  option  law  held  not  invalid  because  county 
judge  was  not  present  at  opening  day  of  term 
of  commissioners'  court  which  oraered  the  dec- 
tion.— Racer  v.  State  (Tex.  Cr.  App.)  968. 

An  order  of  the  commiasioners'  court  pro- 
hibiting the  sale  of  hitoxicants  held  sufficient, 
though  it  did  not  contain  the  statutory  excep- 
tions.—Racer  ▼.   State  (Tex.   Cr.   App.)   968, 

{   3.     Xileeaaea  and  taxes. 

Application  for  certiorari  to  review  errors 
of  record  in  the  issuance  of  a  liquor  license 
held  not  defective,  on  the  ground  that  one  of 
the  relators  administered  the  oath  to  his  co- 
relator.— State  ex  rel.  Cope  v.  Bennett  (Mo. 
App.)  787. 

Under  Rev.  St  1899,  {  2995,  a  dramshop 
license,  issued  by  the  county  court  before  the 
approval  of  the  required  bond,  held  void. — 
State  ex  rel.  Cope  v.  Bennett  (Mo.  App.)  737. 

Under  Sess.  Laws  1901,  p.  814,  c  136,  weQ- 
Krouuded  belief  that  a  minor  is  of  age  AM  not 
defense  to  action  on  liquor  dealer's  bond  fbr 
permitting  him  to  enter  and  remain  in  a  saloon. 
—Cox  V.  Thompson  (Tex.  Sup.)  9B0. 

Emancipation  of  minor  held  not  a  defense  to 
parent's  action  on  liqnor  dealer's  i>ond  for  per- 
mitting the  minor  to  enter  and  remain  in  sa- 
loon.—Cox  r.  Thompson  (Tex.  Sup.)  950. 

In  an  action  on  a  liqnor  dealer's  bond  f<v  al- 
leged illegal  sales,  where  the  evidmce  showed 
that  the  sales  complained  of  were  without  donbt 
made  by  persons  lor  whose  acts  defendant* 
were  liable^  it  waa  not  necesaarj  to  give  in- 
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■tmctloiiB  defining  the  terms  "agency"  and  "em- 
ploye."—Geo.  Scalfi  &  Go.  T.  Bute  (Tex.  CiT. 
App.)  441. 

Under  Rev.  St.  1895,  art  5060c,  and  Pen. 
Code,  art  411b,  anretiea  on  liqnor  bond  Aeld  not 
liable  for  sales  of  liquor  at  a  certain  place. — 
Saffroi  T.  Cobmi  (Tex.  Cir.  App.)  828. 

S  4.     Offeasea.  « 

A  druggist  Aeld  entitled  to  sell  liquors  on 
physician's  prescriptions  in  local  option  coun- 
ties.—State  y.  Russell  (Mo.  App.)  287. 

The  clerk  of  a  roistered  pharmacist,  selling 
liquors  on  a  physician's  prescription  at  his 
employer's  command,  held  not  guilty  of  iUegal 
sale  of  intoxicating  liquors,— State  t.  Russell 
<Mo.  App.)  297. 

Under  Fen.  Code  1895,  art  405,  held  not  an 
offense  to  give  prescriptions  in  local  option  ter- 
ritory, consisting  of  a  school  district — Gordon 
T.  State  (Tex.  Cr.  App.)  398. 

Where  liquor  was  sent  to  a  third  party  to 
deliver,  with  instructions  not  to  deliver  with- 
oat  receiving  the  pay  therefor,  he  was  the  agent 
of  the  consignor,  and  the  sale  was  consummat- 
ed at  the  place  of  delivery. — Davidson  y.  State 
{Tex.  Or.  App.)  808. 

To  constitute  a  violation  of  the  local  option 
law,  there  must  be  a  sale  alleged  and  proved. — 
Stephens  v.  State  (Tex.  Cr.  App.)  1056. 

I    6^   Orlmlnal      proaeeiitloiis  —  Indlot- 
ment,  Intomuitloii,  or  oomplalnt. 

An  indictment  charging  an  illegal  sale  of 
"intoxicating  liquors,  to  wit,  whisky,  brandy, 
ale,  beer,  and  wine,  a  mixture  thereof,"  held 
to  sufficiently  charge  the  offense,  within  the 
meaning  of  (>.  Obde,  |  124.— Cockerell  t.  Oom- 
monwealth  (Ky.)  760. 

Under  an  indictment  charging  en  unlawful 
sale  of  "intoxicating  liquors,  to  wit,  whisky, 
brandy,  ale,  beer,  and  wine,  a  mixture  there- 
of," a  defendant  may  be  convicted  if  the  "hop 
tonic"  he  had  sold  was  "whisky,  brandy,  beer, 
or  wine,  or  a  mixture  thereof." — Cockerell  t. 
(Commonwealth  (Ky.)  760. 

A  complaint  for  keeping  a  saloon  open  on  Sun- 
day held  not  insufficient  because  it  did  not  state 
the  purpose  for  which  the  saloon  was  kept  open. 
— City  of  Louisiana  v.  Anderson  (Mo.  App.)  875. 

Complaint  for  violating  local  option  law  held 
to  sufficiently  show  the  local  option  law  was  in 
force  in  the  county  at  the  time  of  the  com- 
mission of  the  offense.— Hollar  v.  State  (Tex. 
Cr.  App.)  961. 

Complaint  for  violation  of  local  option  law, 
although  not  alleging  that  the  crime  was  com- 
mitted "theretofore,"  AeJd  good.— Hollar  V.  State 
CTex.  Or,  App.)  961. 

-I   6.    ^^  Erideiiee. 

In  a  prosecution  for  Illegal  selling,  held  com- 
petent to  prove  that  hop  tonic  was  intoxicat- 
ing.—Cockerdl  V.  Commonwealth  (Ky.)  760. 

In  the  prosecution  of  a  clerk  of  a  registered 
pharmacist  for  selling  liquors,  a  physician's  pre- 
scription on  which  the  sale  was  made  held 
admissible.— State  ▼.  Russell  (Mo.  App.)  297. 

A  conviction  of  violating  the  local  option  law 
cannot  be  sustained,  where  the  evidence  fails 
to  show  that  the  law  was  In  force. — Bottoms 
T.  State  (Ter.  Cr.  App.)  16,  20,  963. 

A  conviction  cannot  be  had  on  evidence  of  a 
gift  of  intoxicants,  though  made  for  the  pur- 
pose of  evading  the  law.— Bottoms  T.  State 
<TeT.  Or.  App.)  16. 

The  testimony  Md  not  to  warrant  convic- 
tion for  violating  local  option  law.— Racer  y. 
State  (Tex.  Cr.  App.)  807. 

Testimony  held  not  to  sostain  conviction  for 
violating  local  option  lav.— Fancett  T.  State 
<Tex.  Cr.  App.)  807. 


In  a  prosecution  for  violating  local  option 
law,  admission  in  evidence  of  whisky  bottles, 
not  identified  as  bought  from  defendant,  hetd 
error.- Hollar  v.  State  (Tex.  Cr.  App.)  961. 

In  a  prosecution  for  violating  a  local  option 
law,  the  introduction  of  orders  of  the  com- 
mi88iou«rs'  court,  containing  the  field  notes  of 
the  justice's  precincts  in  which  tiie  local  op- 
tion was  established,  held  not  error.— liv^ 
V.  State  (Tex.  Cr.  App.)  104& 

Where  defendant  introduced  an  injunction 
reRtraining  proceedings  for  the  establishment 
of  a  local  option  district,  a  judgment  dissolv- 
ing such  injunction  held  a^issible  in  rebuttal. 
—Lively  y.  State  (Tex.  Cr.  App.)  1048. 

ISSUES. 

In  dvil  actions,  see  "Pleading,"  |  6. 
Presented  for  review  on  appeal,  see  "Appeal 
and  Error,"  {  3. 


See  "Prisons." 


JAILS. 


JOINT  TENANCY. 

See  "Tenancy  in  Cotnmon," 

JUDGES. 

See  "Courts";   "Justices  of  the  Peace." 
Mandamus  to  judge,  see  "Mandamus,"  i  2L 

g    1.    DisauaUfieatlon  to  aot. 

On  criminal  prosecution,  a  remark  of  the 
trial  judge  held  not  to  have  disqualified  him 
from  trying  the  case.- Bismarck  v.  State  (Tex. 
Or.  App.)965. 

JUDGMENT. 

See  "Partnership,"  |  2. 

Authority  of  attorney   to   receive  payment  of 

judgment  obtained,  see  "Attorney  and  Client," 

f  1- 
Decisions  of  courts  in  general,  see  "Courta," 

§  1- 
Harmless  error,  see  "Appeal  and  Error,"  |  17. 
Judicial  notice  of,  see  "Evidence,"  §  1. 
Review,  see  "Appeal  and  Error." 
Sales  under  judgment,  see  "Judicial  Sales." 

fn  particular  eMl  acUons  or  proceedings. 

See  "Divorce,"  S  S;  "Fraud,"  S  2;  "Garnish- 
ment," g  5. 

Foreclosure,  see  "Mortgages,"  |  6. 

For  injuries  to  animals  on  or  near  railroad 
tracks,  see  "Railroads."  g  9. 

For  possession  of  leased  premises,  see  "Land- 
lord and  Tenant"  S  6. 

For  sale  of  land  for  taxes,  see  "Taxation," 
g  4. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  g  20. 

I  1.    Mature  and  essentials  la  BeaeraL 

Under  Rev.  St  1899,  g  570,  •  judgment  by 
default,  based  on  a  return  of  service  of  the 
summons  by  leaving  a  copy  at  defendant's  res- 
idence, which  did  not  show  that  a  copy  of  the 
petition  was  left  with  the  summons,  is  void, 
and  may  be  attacked  collaterally.— Feurt  T. 
(faster  (Mo.  Sup.)  B7S. 

I  2.     By  defaalt. 

While  a  demurrer  to  a  petition  remains  un- 
disposed of,  it  is  error  to  render  a  default 
judgment  against  defendants.— Warford  y. 
Temple  (Ky.)  1023. 

g   3.    On  trial  of  Issnes. 

A  verdict  awarding  titie  to  the  catne  of  action 
to  an  intervener  authorizes  a  judgment  against 
plaintiff,  though  he  Is  not  named  therein.— May 
T.  Martin  (Tex.  Civ.  App)  8M. 
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I  4.    Eavitable  relief. 

A  judgment  may  be  set  aside  on  the  gronnd  of 
fraud  of  attorneys  after  the  term  at  which  it  is 
rendered.— Watson  v.  Texas  &  P.  Ry.  Co.  (Tex. 
ClT.  App.)  830. 

{  5.    Collateral  attack. 

A  judgment  cannot  be  collaterally  attacked 
on  the  ground  that  it  was  rendered  in  vacation 
without  consent  of  the  parties. — Bracken  t.  Hil- 
ner  (Mo.  App.)  225. 

Judgments  of  probate  court  are  not  subject 
to  coflateral  attack. — In  re  Davison's  Estate 
(Mo.  App.)  378;    Davison  v.  Davison,  Id. 

Where  a  judgment  is  rendered  by  virtue  of  a 
compromise  of  the  suit,  it  will  be  presumed,  as 
against  a  collateral  attack,  that  plaintiff's  at- 
torney was  authorized  to  compromise  the  claim. 
—Hartford  Fire  lua.  Co.  v.  King  (Tex.  Civ. 
App.)  71. 

i   6.    Merger  and  bar  of  eaiiees  of  inotloa 
and  defeaaea. 

Failure  of  a  wife,  who  was  surety  for  her 
husband  on  a  mortgage,  to  plead  her  release 
in  an  action  of  ejectment,  held  no  objection 
to  her  urging  such  fact  in  a  subsequent  suit 
to  enjoin  the  enforcement  of  an  adverse  judg- 
ment therein.— White  v.  Smith  (Mo.  Sup.)  610. 

Judgment  recovered  by  a  landlord  against  a 
purchaser  of  his  tenant's  crop  as  garnishee  held 
not  a  bar  to  a  subsequent  action  directly  against 
the  purchaser. — Belsne  v.  Batdorf  (Mo.  App.) 
888. 

A  judgment  held  res  judicata  as  to  existence 
of  landlord's  lien.— Bond  v.  Carter  (Tex.  Civ. 
App.)  45. 

{  7.     OomolnalTeaeas  of  adjndioation. 

Under  the  facts,  held,  the  defendant  was  lia- 
ble to  plaintiff  on  the  ground  of  a  mistake  in 
their  settlement. — Carmody  t.  Hanick  (Mo. 
App.)  344. 

A  judgment  in  a  suit  instituted  by  plaintiff 
in  the  name  of  another  for  his  own  benefit  held 
res  judicata  in  a  subsequent  suit  by  plaintiff 
in  his  own  name  for  the  same  relief. — ^Hartford 
Fire  Ins.  Co.  v.  King  (Tex.  Civ.  App.)  71. 

In  ejectment,  a  judgment  by  a  grantee  from 
a  grantor  in  plaintiff's  chain  of  title  against 
defendant's  predecessors  in  interest  held  not  res 
judicata.— Lochridge  v.  Corbett  (Tex.  Civ.  App.) 
96. 

{  8.    Foreign  Judgmenta. 

The  judgments  of  the  federal  courts  are  en- 
titled to  equal  rank  and  presumption  of  regu- 
larity as  judgments  of  the  state  courts. — Brack- 
en V.  MUner  (Mo.  App.)  223. 

I  9.     Aasigiunemt. 

The  assignee  of  a  judgment  alone  has  the 
right  to  sue  oa  it. — Bond  v.  Carter  (Tex.  Civ. 
App.)  45. 

1 10.  Pajmeat,  aatlafaotloii,  merger,  and 
dlaeharge. 

Evidence  that  satisfaction  of  a  judgment  was 
obtained  b^  fraud,  field  suflSdent  to  sustain  the 
setting  of  it  aside  on  that  ground, — Panndl  v. 
Pannell  (Mo.  App.)  288. 

JUDICIAL  NOTICL 

In  civil  actions,  see  "Evidence,"  I  L 

JUDICIAL  POWER. 

See  "Constitutional  Law,"  |  1. 

JUDICIAL  SALES. 

On  execution,  see  "Execution,"  {  6. 

Evidence  Tteld  insufficient  to  show  that  an 
order  of  court  directing  that  a  conveyance  be 


made  to  defendant  of  land  sold  to  plaintiff  at 
a  judicial  sale  was  obtained  by  fraud. — Smith's 
Adm'r  v.  Wells  (Ky.)  742. 

A  commissioner's  deed  of  an  interest  in  the 
cutting  stone  on  certain  land  held  not  to  pass 
any  rights  in  railroad  switch  over  which  the 
stone  was  carried  to  the  line  of  a  railroad 
company.— Bedford-Bowling  Green  Stone  Co. 
T.  Oman  (Ky,j  1038. 

JURISDICTION. 

Dismissal  for  want  of  jnilsdictlon,  xee  "Dis- 
missal and  Nonsuit,"  |  2. 

JurUdiction  Qfparticular  actions  or  proceedings. 
Criminal  prosecutions,  see  "Criminal  Law,"  g  1. 
For  breach  of  contract,  see  "Carriers,"  {  6, 
Inquisition  of  lunacy,  see  "Insane  Persons,"  g  L 

Special  jurisdictions. 
Appellate  jurisdiction,  see  "Criminal  Law,"  | 

17. 
Particular  courts,  see  "Conrta." 

JURY. 

See  "Grand  Jury." 

Custody  and  conduct,  see  "Criminal  Iaw,"  S  15. 

Disqualification  of  juror  as  ground  for  new 
trial  lu  criminal  prosecution,  see  "Crimiual 
Law,"  §  16. 

Instructions  in  dvll  actions,  see  "Trial,"  S{ 
4-10. 

Instructions  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  {  13. 

Questions  for  jury  in  dvil  actions,  see  ."Trial," 

^*  8.. 

Questions  for  jury  In  criminal  prosecutions,  see 
"Criminal  Law,"  §  11. 

Taking  case  or  question  from  jury  at  trial,  see 
"Tr£l,"  8  3. 

Verdict  in  dvil  actions,  see  "Trial,"  |  11. 

g   1.    Bight  to  trial  by  Jury. 

Where  cause  is  transferred  from  county  court 
in  probate  to  district  court,  parties  become  en- 
titled to  a  trial  by  jury. — Stone  v.  Byars  (Tex. 
Civ.  App.)  1086. 

§   2.    Snntmoning,  attendance,  dlaobarge, 
and  compensation. 

Under  Rev.  St  1899,  gg  3769,  3770,  where 
a  regular  jury  panel  had  been  discharged  prior 
to  the  calling  of  the  case,  the  sheriff  was 
properly  ordered  to  summon  a  jury  therefor. — 
State  T.  Stuckey  (Mo.  App.)  735. 

g  3.     Oompetenoy  of  Jurors,   oballeng^aa, 
and  objections. 

That  jury  commissioners  and  jurors  sdected 
to  try  defendant  for  a  violation  of  a  local  op- 
tion law  were  Prohibitionists  held  no  ground 
for  reversal  of  a  conviction. — Lively  t.  State 
(Tex.  Cr.  App.)  1048. 

JUSTICES  OF  THE  PEACE 

g   1,     Proeednre  in  oItU  oases. 

Rev.  St.  1899,  g  8850,  does  not  make  it  cnm- 
peteut  to  show  by  an  entry  in  a  justice  docket 
when  a  summons  was  delivered  to  a  constable. 
— Human  v.  Larkin  (Mo.  App.)  218. 

The  time  of  delivery  of  a  summons  not  being 
indorsed  thereon,  held  to  be  competent  to  show 
it  by  evidence  aliunde. — Heman  t.  Larkin  (Mo. 
App.)  218. 

Rev.  St.  1899,  g  8830,  controls  section  566  in 
regard  to  the  time  when  suits  in  a  justice  conrt 
are  deemed  commenced.  —  Heman  v.  Larkin 
(Mo.  App.)  218. 

Under  Rev.  St.  1899,  gg  3972,  3973,  a  Joa- 
tice's  judgment  rendered  after  the  filing  of  an 
affidavit  for  a  change  of  venue  is  a  nullity. — 
Baskowitz  t.  Guthrie  (Mo.  App.)  227. 
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Appellant  in  clrcnit  coart  from  jastice's  judg- 
ment Md  not  to  hare  waived  refnaal  of  change 
«f  venae  by  appearing  generally  in  circuit  conrt. 
— Baslcowits  y.  Guthrie  (Mo.  App.)  227. 

(  2.    ReTiew  of  prooeedlmxa. 

Under  Rev.  St.  1899,  S  4074,  notice  of  ap- 
peal, stating  the  style  of  the  cause  and  name 
-of  the  jnstice  rendering  the  judgment,  held  not 
defective  because  of  failure  to  state  the  date 
of  the  Judgment.— Mnnroe  v.  Herrington  (Mo. 
App.)  221. 

Under  its  general  power  of  supervision  over 
inferior  courte,  it  ia  competent  for  the  circuit 
court  to  vacate  the  judgment  of  a  justice,  ren- 
dered after  refusal  of  the  change  of  venue,  and 
send  the  cause  back  with  directions  to  grant 
the  change.— Baskowitz  t.  Guthrie  (Mo.  App.) 
227. 

Refusal  of  trial  court  to  permit  defendants, 
sued  as  partners,  to  file  affidavit  denying  part- 
nership, on  the  ground  that  it  was  too  late, 
held  error.— Simon  v.  Ryan  (Mo.  App.)  353. 

On  trial  de  novo  in  circuit  court  after  appeal 
from  justice,  Jteld,  that  defendants,  sued  as 
partners,  could  for  the  first  time  deny  the  part- 
nership.— Simon  v.  Ryan  (Mo.  App.)  353. 

Rev.  St  1899,  f  4079,  held  not  to  justify  an 
amendment  of  the  complaint  on  appeal  from  a 
jnstice  for  the  purpose  of  conferring  jurisdic- 
tion.—United  States  Fidelity  &  Guaranty  Co.  v. 
Foskett-Kessner  Feed  Co.  (Mo.  App.)  3(J4. 

Where  an  action  was  dismissed  by  a  justice 
for  want  of  jurisdiction,  and  an  amended  com- 
plaint reducing  the  damages,  attached  to  tran- 
script on  appeal,  did  not  show  that  it  was  filed 
with  the  justice,  it  would  be  presumed  that  the 
amendment  was  not  allowed. — United  States  Fi- 
delity &  Guaranty  (3o.  v.  Foskett-Kessner  Feed 
Co.  (Mo.  App.)  864. 

Under  Rev.  St.  1899,  8}  3852,  4078,  a  set-off 
or  counterclaim  not  pleaded  before  a  justice 
is  not  available  on  appeal.— Hunter  t.  Helsley 
(Mo.  App.)  719. 

Under  Rev.  St.  1899,  {  8385,  where  the  clerk 
neglected  to  indorse  his  approval  on  a  cer- 
tiorari bond,  the  court  properly  permitted  him 
to  make  such  indorsement  nunc  pro  tone. — 
GoBsett  V.  Devorss  (Mo.  App.)  731. 

Writ  of  certiorari  issued  to  a  justice  may  be 
served  by  a  private  person. — Gossett  v.  De- 
vorss (Mo.  App.)  731. 

Under  Rev.  St  1899,  {  4072,  the  insufficiency 
of  an  affidavit  for  uppeal  from  a  justice  is 
-waived,  if  no  motion  to  dismiss  is  made. — Pos- 
ton  v.  Williams  (Mo.  App.)  1099. 

Rev.  St  8  3871,  does  not  authorize  justice  to 
permit  a  poor  person  to  take  an  appeal  to  cir- 
cuit court  without  executing  an  appeal  bond, 
as  required  by  section  4060.— Hyatte  v.  Wheel- 
er (Mo.  App.)  1100. 

JUSTIFICATION. 

Of  actionable  words,  see  "Libel  and  Slander," 
Of  bomidde,  see  "Homicide,"  {1. 

KNOWLEDGE. 

By  grantee  of  fraud  in  conveyance,  see  "Frand- 

ulent  Conveyances,"  8  !• 
By  testator  of  contents  of  will,  see  "Wills," 

f  2. 
Of  falsity  of  representations,  see  "ITraud,"  8  1. 

LACHES. 

Effect  in  equity,  see  "Equity,"  8  1. 
In  seeking  reinstatement  of  appeal,  see  "Ap- 
peal and  Error,"  8  10. 


LANDLORD  AND  TENANT. 

See  "Forcible  Entry  and  Detainer,"  8  1. 
Leases  of  public  lands,  see  "Public  Lands," 
8  2. 

8   1.    OvMitloii  and  ezlstea««  ot  the  >•- 
latioa. 

In  action  for  rent  of  land,  instructions  predi- 
cated on  agreement  to  pay  rent  held  erroneoos. 
—Gillespie  v.  Heudren  (M:o.  App.)  361. 

One  who  had  grazed  his  cattle  on  plaintiff's 
land  Jield  bound  to  pay  a  reasonable  compen- 
sation under  an  implied  promise  to  pay  rent. — 
Gillespie  v.  Hendren  (Mo,  App.)  361. 

A  denial  of  the  lessor's  title  by  an  assignee  of 
the  lease,  and  an  assertion  of  title  in  itself, 
terminates  the  assignee's  rights  under  the  lease. 
— Wildey  Lodge  No.  21,  I.  O.  O.  F.,  v.  Citj- 
of  Paris  (Tex.  Civ.  App.)  69. 

8   2.    Leases  and  acreememts  in  general. 

Where  the  consideration  for  a  lease  was  the 
lessee's  agreement  to  maintain  a  certain  kind 
of  school  on  the  premises,  and  an  assignee  of 
the  lease  maintained  a  school  for  several  years 
to  the  ctiaracter  of  which  the  lessor  did  not  ob- 
ject nntil  some  17  years  after  it  was  instituted, 
the  lessor  was  not  then  entitled  to  object.-' 
Wildey  Lodge  No.  21,  L  O.  O.  F.,  v.  City  oi 
Paris  (Tex.  Civ.  App.)  69. 

8   3.     Terms  for  years. 

Rev.  St  1899,  8  4107,  does  not  prevent  a 
tenant  from  subletting.  —  Moore  T.  Guardian 
Trust  Co.  (Mo.  Sup.)  143. 

Action  of  tenant  in  paying  into  court  fund 
which  had  been  paid  to  it  to  protect  it  against 
loss  from  failing  to  occupy  respondent's  build- 
ing, and  in  compelling  the  parties  to  interplead 
therefor,  held  not  to  affect  rights  in  the  fund. — 
Moore  v.  Guardian  Trust  Co.  (Mo.  Sup.)  143. 

Payment  to  a  tenant  of  amount  equal  to  rent 
that  it  had  agreed  to  pay  for  building  leased 
from  another  held  to  have  been  made  merely 
to  indemnify  the  tenant  against  loss  from  fail- 
ing to  occupy  the  building  as  agreed. — Moore  v. 
Guardian  Trust  Co.  (Mo.  Sup.)  143. 

One  who  leased  Us  building  to  a  board  of 
trade,  and  afterwards  enjoined  the  board  from 
assigning  or  subletting  to  a  third  party,  held  to 
have  breached  the  lease. — Moore  v.  Guardian 
Trust  O).  (Mo.  Sup.)  143. 

Under  Rev.  St.  1895,  8  8250,  a  lessor  waived 
its  right  to  object  to  the  assignment  of  the 
lease.— Wildey  Lodge  No.  21,  I.  O.  O.  F.,  t. 
City  of  Paris  (Tex.  Civ.  App.)  69. 

8   4.    Premises,  and  enjoyiaeat  and  use 
thereof. 

The  mere  fact  that  a  board  of  trade,  in  leas- 
ing respondent's  building,  intended  to  move  in- 
to it  gave  respondent  no  right  to  compel  it  to 
do  so.- Moore  v.  Guardian  iTrust  Co.  (llo.  Sup.) 
143. 

Tenants  from  year  to  year,  entitled  to  grow- 
ing crops  of  clover  under  lease,  held  entitled 
thereto  against  one  purchasing  premises,  with 
knowledge,  after  time  limited  by  Rev.  St  1899, 
8  4109,  for  terminating  lease.— Horman  t.  Car- 
giU  (Mo.  App.)  1101. 

8  5.    Bent  amd  adTanoea. 

In  an  action  for  rent  by  a  landlord  against  a 
purchaser  of  his  tenant's  crop,  evidence  held  suf- 
ficient to  submit  the  issue  of  defendant's  knowl- 
edge of  tenancy  to  the  jury.— Belshe  v.  Batdorf 
(Mo.  App.)  888. 

Ejxpiration  of  rent  lien  will  not  bar  an  action, 
under  Rev.  St.  1890,  8  4123,  against  a  purchaser 
of  tenant's  crop  during  lifetime  Of  lien. — Belshe 
v.  Batdorf  (Mo.  App.)  888. 

A  landlord's  lien  held  waived.— Bond  v.  Car- 
ter (Tex.  Civ.  App.)  45. 
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A  holding  oTer  for  a  third  term  fteld  under  an 
implied  contract,  and  not  under  the  written 
lease,  and  hence  an  action  for  rent  accrued  was 
subject  to  the  two-year  statute  of  limitations. — 
KoUer  v.  Zondelowitz  (Tex.  Cir.  App.)  1070. 

I  6.     Re-entry  and  reooTery  of  posaes- 
■lon   hy  landlord. 

Where  writ  of  restitution  was  not  fully  exe- 
cuted, plaintiff  held  entitled  to  full  execution 
under  alias  writ. — Dieckman  v.  Weirich  (Ky.) 
1119. 

A  constable  AeU  not  justified  in  refusing  to 
serve  an  alias  execution  awarding  possession  of 
certain  premises,  on  the  ground  that  the  judg- 
ment was  not  within  the  justice's  jurisdiction. — 
State  ex  rel.  Clement  t.  Rainey  (Mo.  App.) 
250. 

That  a  landlord,  in  an  action  for  possession 
and  rent  under  Rev.  St.  1899.  §  4131,  obtained 
a  landlord's  attachment,  under  section  4123.  did 
not  deprive  the  justice  of  jurisdiction  to  render 
judgment  for  the  rent  and  possession. — State 
ex  rel.  Clement  ▼.  Rainey  (Mo.  App.)  250. 

A  statement  filed  in  an  action  by  a  landlord 
for  rent  and  possession  held  not  objectionable 
for  failure  to  allege  that  the  relation  of  land- 
lord and  tenant  existed  between  the  parties. — 
State  ex  rel.  Clement  t.  Rainey  (Mo.  App.)  250. 

In  a  dispossess  action,  under  Rev.  St.  1899,  | 
4133,  a  tender  of  rent  and  costs  for  the  first 
time  on  appeal  will  not  prevent  a  forfeiture  of 
the  demised  premises. — Walter  Commission  Co. 
V.  OiUeland  (Mo.  App.)  295. 

In  a  dispossess  action,  nnder  Rev.  St.  1899, 
ii  4130,  4133,  circuit  court,  on  appeal  from  jus- 
tice, cannot  enter  judgment  for  an  amount  in 
excess  of  justice's  jurisdiction;  but  plaintifC 
may  elect  to  take  judgment  of  possession. — 
Walter  Commission  Co.  v.  Gilleland  (Mo.  App.) 
296. 

In  an  action  by  a  lessor  to  recover  leased 
premises,  an  allegation  that  a  corporation  to 
which  the  lease  was  assigned  was  incapable  of 
accepting  an  assignment  held  not  sulScient  to 
show  the  invalidity  of  the  assignment. — WUdey 
Lodge  No.  21,  I.  O.  O.  P^  t.  City  of  Paris 
(Tex.  Civ.  App.)  89. 

LANDS. 

See  'TuWlc  Lands." 


LARCENY. 

See  "Embezzlement";  "Receiving  Stolen  Goods." 

f   1.    OflensMT  and  responsibility  tliere- 
for. 

The  act  of  the  manager  of  a  store  in  taking 
certain  goods  therefrom  held  not  a  larceny,  but 
merely  a  breach  of  trust — Bismarck  v.  State 
(Tex.  Cr.  App.)  966. 

{   8.     Proaeontion  and  pnnlshment. 

ludictment  for  theft  held  to  sufficiently  nega- 
tive want  of  consent  of  the  owners  of  the  prop- 
erty.—Wesl^  T.  State  (Tex.  Cr.  Aw).)  900. 

There  was  no  variance  between  indictment 
for  theft  and  the  proof,  though  indictment  de- 
scribed owner  of  the  property  as  "M,"  when  he 
was  in  fact  "M.,  Jr."— Wesley  v.  State  (Tex. 
Cr.  App.)  960. 

Evidence  of  possession  of  stolen  property,  a 
year  after  it  was  missed,  held  insufflcient  to 
sustain  a  conviction  for  the  theft  thereof.— 
Porter  v.  State  (Tex.  Cr.  App.)  1053. 

In  a  prosecution  for  theft,  refusal  to  charge 
that  the  jury  should  acquit,  If  defendant's  pos- 
•ession  of  the  property  was  not  recent,  held  et- 
«».— Porter  v.  State  (Tex.  Cr.  App.)  1053. 


UW  OF  THE  CASE. 

Decision  on  appeal,  see  "Appeal  and  Elrror," 

LEADING  QUESTIONS. 

See  "WitneMes,"  S  8. 

LEASES. 

See  "Landlord  and  Tenant." 

Of  public  lands,  see  "PubUc  Lands,"  |  2. 


See  "Wills." 


LEGACIES. 
LEHERS.  * 


As  evidence  In  civil  actions,  see  "Evidence," 

I  a 


LIBEL  AND  SLANDER. 


i  1. 


Words    and    aets    aetionabla,  and 
Uabilite   therefor. 

Conduct  of  officers  of  commercial  agency  in 
circulating  reports  as  to  plaintiiTs  financial  con- 
dition hela  such  as  to  subject  them  to  charge  of 
malice.— Minter  y.  Bradstreet  Co.  (Mo.  Sap.) 
668. 

In  action  against  commercial  agency  for  circu- 
lation of  report  as  to  plaintiff's  financial  condi- 
tion, instruction  as  to  malice  held  not  erroneooa. 
—Minter  v.  Bradstreet  Co.  (Mo.  Sup.)  66& 

\   8.    Jnatification  and  mltiKation. 

In  action  against  a  commercial  agency  for 
circulating  a  report  that  plaintiffs  were  not 
in  a  sound  financial  condition,  fact  that  de- 
fendant's agent,  from  whom  it  received  the 
information,  may  have  believed  it  true,  hM 
no  defense,  unless  it  was  made  witbont  malice. 
—Minter  v.  Bradstreet  Co.  (Mo.  Sup.)  668. 

%   3.    Actions. 

In  action  against  commercial  agency  for  dr- 
culating  report  that  plaintiffs  were  not  in 
sound  financial  condition,  burden  Md  on  de- 
fendant to  show  plaintiff's  insolvency  by  a  pre- 
ponderance of  evidence.— Minter  v.  Bradstreet 
Co.  (Mo.  Sup.)  668. 

Where  a  commercial  agency  with  express 
malice  circulates  a  report  that  a  merchant  is 
not  in  a  sound  financial  condition,  the  mer- 
chant, In  an  action  for  damages,  is  entitled  to 
punitive  damages.— Minter  v.  Bradstreet  Co. 
(Mo.  Sup.)  668. 

In  action  against  a  commercial  agency  for  cir- 
culating certain  report  as  to  plaintiffs  financial 
condition,  a  verdict  tor  $30,000  in  favor  of 
plaintiffs  Jield  not  excessive  under  the  evidence. 
—Minter  v.  Bradstreet  Co.  (Mo.  Sup.)  66a 

In  action  against  commercial  agency  for  cir- 
culating a  report  that  plaintiff  was  said  to  have 
given  a  bank  security,  an  instruction  sub- 
mitting question  whether  security  had  been 
given  held  not  prejudicial  to  defendant. — ^Minter 
V.  Bradstreet  Co.  (Mo.  Sup.)  668. 

In  action  against  a  commercial  agency  for 
circulating  a  report  that  plaintiC  was  not  in 
a  sound  hnancial  condition,  and  where  the  de- 
fense was  truth  of  the  report,  evidence  ex- 
amined, and  held  sufficient  to  render  the  ques- 
tion of  solvency  for  the  jury. — Minter  t.  Brad- 
street  Co.    (Mo.    Sup.)   668. 

In  action  against  commercial  agency  for  cir- 
culating report  that  plaintiffs  were  not  in  a 
sound  financial  condition,  evidence  hdd  not  to 
warrant  an  instruction  that  plaintiffs  could 
not  recover  because  of  defendant's  statement 
that  it  was  reported  plaintiffs  had  given  a 
bank  security.— Minter  t.  Bradstreet  Ob.  (Mo. 
Sup.)  668. 
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In  action  against  conunerdal  agency  for  cir- 
culating report  that  plaintiffs  were  not  in 
Bouud  financial  condition,  an  instruction  held 
not  erroneoas  because  it  did  not  mention  de- 
fendant's privilege.— Mlnter  t.  Bradstreet  Co. 
(Mo.  Sup.)  668. 

In  action  against  commercial  agency  for  dr- 
cnlating  report  tliat  jplaintiff  was  not  in  sound 
financial  condition,  instructions  on  the  ques- 
tion of  damages  held  not  obnoxious  to  objec- 
tion that  court  had  given  a  "roving  commis- 
sion as  to  damages." — Minter  ▼.  Bradstreet  Oo. 
(Mo.  Sup.)  668. 

In  action  for  libel,  Md  not  dnty  of  trial 
court  to  instruct  on  mitigation  of  damages, 
where  defendant  failed  to  requi>st  any  such  in- 
struction. Rev.  St  1889.  S  2081.— Minter  t. 
Bradstreet  Co.  (Mo.  Sup.)  068. 

LICENSES. 

For  sale  of  intoxicating  liquors,  see  "Intoxicat- 
ing Liquors,"  S  3. 

I  1.    For  ooonpstlfnu  and  priTileces. 

Under  Kansas  City  Charter,  art.  5,  {  78,  and 
Bev.  St.  1809,  §  8540,  a  manufacturer  is  a 
merchant  if  he  keeps  liis  goods  for  sale  at  a 
store,  stand,  or  other  place. — Kansas  City  v. 
Ferd  Helm  Brewing  Co.  (Mo.  App.)  302. 

A  dealer  is  not  always  a  merchant  within  the 
statute.— Kansas  City  v.  Ferd  Heim  Brewing 
Co.  (Mo.  App.)  302. 

A  manufacturer  who  only  manufactures  on 
order  is  not  a  merchant,  within  Kansas  City 
Charter,  art.  5,  ^  78,  and  Rev.  St.  1800,  { 
8540. — Kansas  (Jity  v.  Ferd  Heim  Brewing  Co. 
(Mo.  App.)  302. 

license  tax  of  9S0  per  day,  imposed  on  "fire 
sfile"  and  "bankrupt  sale"  stores  of  temporary 
character,  held  oppressive  and  unreasonable. — 
City  of  Springfield  v.  Jacobs  (Mo.  App.)  1007. 

LIENS. 

ElfFect  of  proceedings  in  bankruptcy,  see  "Bank- 
ruptcy,*' §  2. 

ZAen*  acQtutnd  by  particular  remediet  or  pro- 

oeedlnga. 
See  "Garnishment,"  8  4. 

Particular  elasiet  of  liens. 
See  "Mechanics'  liens." 
Landlord's  lien   for  rent,   see   "Landlord   and 

Tenant,"  I  6.     • 
Mortgage,  see  "Mortgages,"  |  1. 
Of  attorneys,  see  "Attorney  and  Client,"  8  8. 
Of  broker,  see  "Brokers,"  i  1. 
Of   livery    stable    keeper,    see   "Livery    Stable 

Keepers." 
Pledge,  see  "Pledges." 
Tax  lien,  see  "Taxation,"  g  5. 
Vendor's  lien  on  lands  sold,  see  "Vendor  and 

Purchaser,"  |  8. 

LIFE  ESTATES. 

See  "Dower." 

LIFE  INSURANCE. 

See  "Insurance,"  |  0. 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 

Action  for  recovery  of  land  sold  for  taxes,  see 

"Taxation,"  i  5. 
Action  for  rent,  see  "Landlord  and  Tenant," 

«  5.  • 

Laches,  see  "Equity,"  |  1. 


I   1.    8t*t«tea  of  UadtatloB. 

An  action   to  set  aside   a  judgment  on  the 
ground  of  fraud  on  the  part  of  attorneys  repre- 


senting the  party  at  the  time  the  judgment  was 
rendered  held  barred  after  four  years,  by  Rev. 
St  1896,  art  3358.— Watson  y.  Ofexas  &  P.  Ry. 


barred  after  four  years,  by  Rev, 

J358.— Watso:  "  ^ 

Co.  (Tex.  Civ.  App.)  830. 


I   S.    Oompntatloa  of  period  of  limit*- 
tloa. 

Rev.  St  1899,  |  4286,  providing  that  if  an 
action  be  commenced  witmn  the  period  of  lim- 
itation, and  plaintiff  suffers  a  nonsuit,  be  may 
commence  a  new  action  within  a  year,  held  not 
applicable  to  the  case  at  bar. — Missouri  &  S. 
W.  Land  Oo.  v.  Quinn  (Mo.  Sup.)  184, 

A  petition  on  a  note,  misnaming  defendant, 
held  not  to  toll  the  statute  of  Umitations.— 
Martinez  v.  Dragna  (Tex.  Civ.  App.)  425. 

The  claim  on  which  a  plea  in  reconvention  is 
based  is  not  barred  by  limitations,  though  the 
plea  filed  before  the  claim  was  barred  was  de- 
fective; it  being  susceptible  of  amendment — 
Southern  Cold  Storage  &  Produce  Co.  v.  A.  F. 
Dechman  &  Co.  (Tex.  Civ.  App.)  646. 

Limitations  commence  to  run  against  an  ac- 
tion to  set  aside  a  judgment  on  account  of  the 
fraud  of  plaintiff's  attorneys,  representing  him  at 
the -time  it  was  rendered,  from  the  time  when 
the  fraud  is  discovered,  or  should  have  been. — 
Watson  V.  Texas  &  P.  Ry.  Co.  (Tex.  Civ.  App.) 
830. 

LIMITATION  OF  LIABILITY. 

Of  connecting  carriers,  see  "Carriers,"  |  6L 

LIQUIDATED  DAMAGES. 

See  "Damages,"  (  8. 

LIQUOR  SELLING. 

See  "Intoxicating  Liquors." 

LIS  PENDENS. 

Pendency  of  other  action  ground  for   abate- 
ment see  "Abatement  and  Kevival,"  {  1. 

LIVERY  STABLE  KEEPERS. 

livery  stable  keepers  keM  to  liave  no  lien,  un- 
der Rev.  St  1899,  S  4228,  on  a  carriage  for 
board  of  a  horse  which  came  into  their  posses- 
sion before  the  carriage  did. — Zartman-Thalman 
Carriage  Co.  v.  Reid  (Mo.  App.)  042. 

.     LIVE  STOCK. 

See  "Animals." 

Carriage  of,  see  "Carriers,"  |  7. 
Injuries  from  operation  of  railroads,  see  "Rail- 
roads," i  0. 

LOAN  COMPANIES. 

See  "Building  and  Loan  AssodaUona." 

LOCAL  OPTION. 

Traffic  In  intoxicating  llquon,  see  "IntozlcttinK 
Liquors,"  8  2. 

LOCATION. 

Of  railroads,  see  "Railroads,"  |  2, 

LUNATICS. 

See  "Insane  Persona." 
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MACHINERY. 

Liability  of  employer  for  defects,  see  "Master 
And  Servant,"  §  3. 

Production  and  use  of  electricity,  see  "Elec- 
tricity." 

MALICE. 

See  "Libel  and  Slander,"  8  L 

MALICIOUS  PROSECUTION. 

See  "False  Imprisonment." 

i   1.    Want  of  probable  oavse. 

That  defendant  consulted  counsel  held  not  to 
exonerate  him  of  liability  for  causing  plaintiff's 
arrest.— Butcher  t.  Hoffman  (Mo.  App.)  266. 

i   S.    Aetiona. 

Where  want  of  probable  cause  la  shown,  the 
burden  is  ou  defendant  to  show  that  he  acted 
without  malice.  —  Butcher  t.  Hoffman  (Mo. 
App.)  266. 

Eridence  in  an  action  for  malicious  arrest 
held  to  show  a  want  of  probable  cause. — Butch- 
er T.  Hoffman  (Mo.  App.)  206. 

MANDAMUS. 

Jnrisdiction  of  supreme  courts  to  issne,  see 
"Courts,"  S  2. 

I  1.     Natvre  and  acronnda  In  ceneraL 

Mandamns  will  not  lie  to  compel  the  land  com- 
missioner to  reinstate  a  sale,  when  disputed 
questions  of  fact  must  be  determined. — Wooten 
V.  Rogan  (Tex.  Sup.)  799. 

I  2.     Snbjeets   and  purposes   of  relief. 

Fact  that  Court  of  Appeals  had  adjourned 
held  not  to  affect  jurisdiction  of  Supreme  Court 
to  issne  writ  compelling  it  to  reinstate  an  ap- 
peal.—State  ex  reL  City  of  Stanberry  v.  Smith 
(Mo.  Sup.)  134. 

Mandamus  held  to  lie  to  compel  district  court 
to  hear  evidence  on  exceptions  to  report  of 
commissioners,  under  Rev.  St.  1899,  f|  1035, 
1268,  as  regards  their  determination  as  to  point 
and  manner  of  the  crossing  of  one  railroad  by 
another. — State  ex  rel.  Mississippi  River  &  B. 
T.  Ry.  v.  Bearing  (Mo.  Sup.)  485. 

Mandamus  held  to  lie  to  compel  Secretary  of 
State  to  issue  certificate  authoriziug  private 
banking  under  Rev.  St.  1899,  if  1278,  1299, 
1301.— State  ex  rel.  Jones  ▼.  Cook  (Mo.  Sup.) 
489. 

Where  a  constable  refuses  to  execute  a  writ 
awarding  possession  of  land,  he  may  be  com- 

§elled    to    enforce   the    writ    by    mandamus. — 
tate  ex  rel.  Clement  v.  Stokes  (Mo.  App.)  254. 

i  3.     Jurisdiction,  prooeedlnss,  and  ro« 
Ilef. 

In  mandamns  to  compel  an  officer  to  execute 
a  writ  of  possession,  the  vacatiou  of  the  prem- 
ises pending  such  suit,  in  which  relator  subse- 
quently recovered,  did  not  relieve  the  olHcer 
from  liability  for  costs.— State  ex  rel.  Clement 
T.  Stokes  (Mo.  App.)  254. 

An  alternative  writ  of  mandamna  against  a 
city  to  compel  the  levy  of  taxes  to  pay  a  judg- 
ment held  sufficient. — Hartman  v.  City  of  Bruns- 
wick (Mo.  App.)  728. 

A  petition  for  mandamns  against  the  Commis- 
sioner of  the  General  Land  Office,  to  com- 
mand him  to  rescind  his  action  in  canceling  a 
purchase  of  public  land  under  Act  Feb.  23, 
1900,  p.  32,  c.  11,  S  6.  held  insufficient  for  fail- 
ing to  show  the  land  was  out  of  a  tract  of 
2.560  acres  or  less.- Moore  t.  Rogan  (Tex. 
Sup.)  1. 


MANDATE 

See  "Mandamus." 

To  lower  court  on  decision  on  appeal  or  writ 
of  error,  see  "Appeal  and  Error,"  |  20. 

MARRIAGE 

See  "Breach  of  Marriage  Promise";  "Divorce"; 
"Husband  and  Wife.^' 

MARRIAGE  SETTLEMENTS. 

See  "Husband  and  Wife,"  |  2. 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 

MASTER  AND  SERVANT. 

Error  in  instructions  in  action  against  master 

as  on  weight  of  evidence,  see  '^Trial,"  $  4. 
Exemption  of  wages,  see  "Exemptions." 
Taking  goods  by  employfi  as  larceny,  see  "Lar- 
ceny," 8  1. 

I   1.    Tbe  relation. 

Evidence  in  action  by  a  servant  hdd  not  to 
show  the  company  liable  as  employer. — St. 
I.«ui8  Southwestern  Ry.  Co.  ▼.  Smith  (Ark.) 
101. 

In  an  action  by  a  servant  for  wrongful  dis- 
charge, certain  evidence  held  properly  excluded. 
— Heagy  v.  Irondale  Lead  Co.  (Mo.  App.)  lOOti. 

i  2.  Master's  liabUltjr  for  lajwrlea  to 
serraat— Natnre  and  extant  In 
KeneraL 

Injury  to  conductor  of  electric  car  held  caus- 
ed by  negligence  of  motoneer  in  failing  to  close 
apparatus  against  current — Sams  t.  SL  Louis 
&  M.  R.  Ck>.  (Mo.  Sup.)  686. 

A  railway  company  held  not  relieved  of  lia- 
bility to  an  employe  for  injury  because  of  an 
accident  policy,  part  of  premium  on  which  was 

Said   by   the   employer. — Dover   v.    Mississippi 
liver  &  B.  T.  By.  (Mo.  App.)  288. 

8  3.  ^^  Tools,  ntaoUnery,  appllamees, 
and  plaoes  for  irork. 

The  failure  of  a  master  to  have  a  screen 
in  front  of  a  blast  furnace  replaced  held  negli- 
gence sufflcient  to  justify  a  recovery  for  in- 
juries to  a  servant.— Curtis  v.  McNair  (Mo. 
Sup.)   167. 

Ad  instruction.  In  an  action  for  injuries  to  a 
servant  by  being  struck  by  molten  material 
from  a  blast  furnacCj  that  it  was  defendants' 
duty  to  have  a  certain  screen  in  front  of  the 
furnace,  held  proper. — Curtis  t.  McNair  (Mo. 
Sup.)  167. 

Evidence  held  insufficient  to  establish  ne|^- 
Kence  on  the  part  of  a  railroad  company  in  fail- 
ing to  provide  a  safe  handle  bar  on  hand  car.— 
Howard  t.  Missouri  Pac  Bj.  Co.  (Mo.  Sup.) 
467. 

Master  held  not  liable  for  injuries  to  servant 
occasioned  by  his  falling  into  a  hole  dug  with- 
out authority  in  the  master's  premises  by  a 
third  person. — Chandler  v.  Kansas  City,  Mis- 
souri, Gas  Co.  (Mo.  Sup.)  502. 

In  an  action  for  injuries  to  a  servant  caus«l 
by  a  coal  gate  giving  way.  evidence  held  suffi- 
cient to  establish  defendant's  nwligence. — Gulf, 
C.  &  S.  F.  Ry.  Oo.  T.  Brooks  (Tex,  Civ.  App.) 
571. 


and    Instreetinc 


8   4.    —  Warning 
servant. 

Railroad  company  held  negligent  in  failing  to 
warn  a  call  boy  in  a  switchyard  of  the  dansrr 
of  tieiiig  struck  by  certain  scales  while  riding 
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on  the  side  of  a  freight  car.~St.  Louia  South- 
western Ry.  Oo.  of  Texas  v.  Spivey  (Tex.  CBv. 
App.)  973. 

I  S.     —  FoUow  servants. 

No  recovery  of  dnmages  will  be  allowed  to 
an  employ^  SKainat  an  employer  for  injuries  not 
resulting  in  death,  received  through  the  negli- 
gence of  a  gnperior  in  the  service  of  such  em- 
ployer, nnless  gnch  negligence  be  gross,  and 
even  then  the  recovery  is  limited  to  compensa- 
tory damages.— Kentucky  Distilleries  &  Ware- 
house Co.  V.  Schreiber  (Ky.)  769. 

In  an  action  for  injuries  to  a  servant,  evi- 
dence that  the  injury  was  caused  by  the  negli- 
gence of  plaintiff's  foreman,  etc.,  held  suffi- 
cient to  warrant  a  verdict  for  plaintiff.— Louis- 
ville &  N.  R.  Co.  T.  Grady  (Ky.)  1126. 

A  car  starter,  having  authority  to  direct  mo- 
tormen  and  conductors  of  electric  cars  when 
to  start,  held  a  fellow  servant  of  such  em- 
ployes.—Sams  r.  St  Lonis  ft  M.  R.  Oo.  (Mo. 
Sup.)  686. 

Rev.  St.  1899,  }  2873,  the  "fellow  servant 
act,"  held  not  applicable  to  street  railroads.- 
Sams  v.  St.  Lonis  ft  M.  R.  Co.  (Mo.  Snp.)  686. 

Charter  of  corporation  operating  a  street  rail- 
way held  not  decisive  of  question  whether  or 
not  it  was  within  the  fellow  servant  act. — Sams 
V.  St.  Lonis  ft  M.  R.  Co.  (Mo.  Sup.)  686. 

I  6.    —  Risks  assumed  by  servant. 

In  an  action  for  injuries  to  a  servant  by  being 
struck  by  molten  material,  whether  the  "blow- 
out" was  caused  by  a  hard  blast  held  imma- 
terial.—Curtis  v.  McNalr  (Mo.  Sup.)  167. 

Where  the  absence  of  a  screen  in  front  of  a 
blast  furnace  was  dne  to  the  negligence  of  a 
master,  a  plea  of  assumption  of  risk  held  un- 
available.—Curtis  T.  McNair  (Mo.  Sup.)  167. 

Where  it  was  not  shown  whether  injury 
resulted  from  negligence  of  master  or  from 
risks  assumed  by  servant,  held,  that  servant 
could  not  recover  for  such  injury.— Cothron  ▼. 
Ondahy  Packing  Co.  (Mo.  App.)  279. 

Servant  held  to  have  assumed  certain  risks.— 
Cothron  v.  Ondahy  Packing  Co.  (Mo.  App.) 
279. 

Whether  risks  assumed  by  servant  were  or 
were  not  so  obviously  and  immediately  danger- 
ous as  to  deter  ordinarily  prudent  person  from 
undertaking  the  work  held  immaterial. — Coth- 
ron V.  Cudahy  Packing  Co.  (Mo.  App.)  279. 

Railway  conductor  held  not  to  have  assumed 
the  risk  of  being  injured  through  the  negli- 
gence of  the  railroad  company. — St.  Louis  South- 
western Ry.  Co.  of  Texas  v,  McDowell  (Tex. 
Civ.  App.)  974. 

S  7.    —  Actions. 

In  an  action  for  death  of  a  brakeman,  evi- 
dence held  insufficient  to  show  any  negligence  on 
the  part  of  defendant.— Cincinnati,  N.  O.  &  T. 
P.  Ry.  Co.  V.  Cook's  Adm'r  (Ky.)  765. 

Where  a  servant  was  injured  by  the  negli- 
gence of  one  of  two  of  defendant's  other  serv- 
ants, the  question  as  to  which  one  was  negligent 
was  for  the  jury.  —  Kentucky  Distilleries  & 
Warehouse  Co.  v.  Schreiber  (Ky.)  709. 

Master  held  liable  for  gross  negligence  of  supe- 
rior servant  in  failing  to  prorerlj-  protect  inferi- 
or servants.  —  Kentucky  Distilleries  &  Ware- 
house Co.  V.  Schreiber  (Ky.)  769. 

In  an  action  for  injuries  to  a  servant  by  be- 
ing struck  by  material  from  a  blast  furnace, 
the  modification  of  a  requested  instruction  held 
not  error.— Curtis  v.  McNair  (Mo.  Sup.)  167. 

In  an  action  for  injuries  to  a  servant,  a  re- 
quested Instruction  as  to  the  master's  du^ 
to  use  safety  appliances  held  properly  refnsed. 
— Onrtis  V.  McNair  (Mo.  Sup.)  167. 

In  an  action  for  injuries  to  a  servant  from 
moltan  material  shot  from  a  blast  furnace,  in- 
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struction  held  not  objectionable  as  unsupported 
by  the  evidence.— Curtis  v.  McNair  (Mo.  Sup.) 
167. 

A  servant  in  a  fonndry,  injured  by  flying 
material  from  a  furnace,  held  not  guilty  of  con- 
tributory negligence  as  a  matter  of  law.^^urtis 
V.  McNair  (Mo.  Sup.)  167. 

That  a  servant  returned  to  work  after  ob- 
jecting to  the  absence  of  a  safety  appliance  and 
receiving  an  assurance  of  safety  from  the  fore- 
man held  sufficient  evidence  of  reliance  on  such 
assurance.— Curtis  v.  McNair  (Mo.  Sup.)  167. 

Where  a  servant's  injuries  arose  solely  from 
risks  incident  to  the  business,  the  defense  of 
assumption  of  risk  held  provable  under  a  gen- 
eral denial.— Curtis  v.  McNair  (Mo.  Snp.)  167. 

In  an  action  by  a  servant  for  injuries,  the 
doctrine  of  "res  ipsa  loquitur"  held  not  to  apply. 
—Cothron  v.  Oudahy  Packing  Oo.  (Mo.  App.) 
279. 

The  question  of  negligence  In  leaving  open  a 
switch,  into  which  a  train  ran,  injuring  the 
baggage  agent,  held  for  the  jnry.— Dover  v. 
Mississippi  River  &  B.  T.  Ry.  (Mo.  App.)  298. 

A  petition  lield  to  justify  a  recovery  for  in- 
juries to  a  servant  on  the  ground  of  the  mas- 
ter's negligence  in  ordering  her  to  operate  a 
machine,  though  such  negligence  was  not  one  of 
the  acts  of  negligence  specifically  enumerated. 
— Adolff  7.  Columbia  Pretzel  ft  Baking  Co. 
(Mo.  App.)  321. 

In  an  action  for  injuries  to  a  servant  while 
operating  an  alleged  defective  machine,  iustruc- 
tions  held  erroneous  as  not  limited  to  defecte 
alleged  in  the  petition.— Adolff  v.  Columbia 
Pretzel  ft  Baking  Co.  (Mo.  App.)  821. 

In  an  action  for  injuries  to  a  servant,  instruc- 
tions for  defendant  as  to  act  of  negligence  al- 
leged held  inconsistent  and  misleading. — Adolff 
V.  Columbia  Pretzel  &  Baking  Co.  (Mo.  App.) 
o^l. 

An  inexperienced  servant's  mode  of  operating 
a  dough-kneading  machine  and  the  danger  in- 
cident thereto  held  not  such  as  to  render  the 
servant  guilty  of  contributory  negligence  as  a 
matter  of  law.— Adolff  v.  Columbia  Pretzel  ft 
Baking  Co.  (Mo.  App.)  321. 

Where  plaintiff  was  commanded  to  operate  a 
dangerous  machine  under  penalty  of  discharge 
for  refusal,  whether  plaintiff  assumed  the  risk 
of  injury  therefrom  held  a  question  for  the  jury. 
— Adolff  V.  Columbia  Pretzel  &  Baking  Co. 
(Mo.  App.)  3?1. 

In  an  action  for  personal  injuries,  alleged  to 
have  been  caused  by  the  negligence  of  plaintiffs 
employer  in  compelling  her  to  remain  in  the 
street,  awaiting  admittance  to  the  building,  evi- 
dence held  to  show  plaintiff  not  entitled  to  recov- 
er.—Reames  V.  Jones  Dry  Goods  Co.  (Mo.  App.) 
935. 

In  an  action  for  Injuries  to  a  section  hand 
by  a  collision  between  a  train  and  a  hand  car, 
evidence  held  sufficient  to  justify  a  jury  finding 
that  plaintiff  was  not  guiltr  of  contributory 
negligence.- Texas  &  P.  Ry.  Co.  v.  Carter  (Tex. 
Civ.   App.)   50. 

In  an  action  against  a  railway  company  for 
injuries  to  servant,  a  charge  held  to  sufficiently 
present  issue  of  contributory  negligence  as  prox- 
imate cause. — Bea  v.  St  Louis  Southwestern 
Ry.  <3o.  of  Texas  (Tex.  Civ.  App.)  555. 

In  an  action  against  a  railway  company  for 
Injuries  to  servant,  requested  charge  neid  not 
to  assume  defendant's  negligence. — Rea  v.  St 
Louia  Southwestern  Ry.  Co.  of  Texas  (Tez.  Civ. 
App.)  555. 

In  an  action  against  a  railway  company  for 
Injuries  to  servant,  requested  charge  hela  suf- 
ficient to  call  for  a  proper  charge  on  negligence. 
— Rea  V.  St  Louis  Southwestern  Ry.  Co.  of 
Texas  (Tex.  Civ.  App.)  566. 
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Whether  servant,  injured  while  inspecting 
train,  knew  that  brake  shoes  were  not  set.  held 
to  be  a  question  for  the  jury.— Rea  v.  St  Louis 
Sonthwertern  Ry.  Co.  of  Texas  (Tex.  Civ.  App.) 
666. 

In  an  action  against  a  railway  company  for 
injories  to  servant,  evidence  held  sumrient  to 
snbmit  the  issue  of  assumption  of  risk  to  jury. 
—Rea  T.  St  liouis  Southwestern  Ry.  Co.  of 
Texas  (Tex.  Civ.  App.)  565. 

In  an  action  for  injuries  to  a  servant  caused 
by  a  coal  gate  giving  way,  rebuttal  testimony 
held  properly  admitted.— Gulf,  C.  &  S.  P.  Ry. 
Co.  V.  Brooks  (Tex.  Civ.  App.)  571. 

In  an  action  against  a  railroad  company  for 
death  of  a  servant,  evidence  held  not  to  show 
any  negligence  on  defendant's  part.— Jones  v. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  (Tex.  Civ. 
App.)  1090. 

i  &     Master'a  UabUity   for   laJ«Hes   to 
tUvd  persona. 

Railroad  held  uable  for  malicious  act  of  brake- 
man  in  pushing  boy  off  car,  if  done  within  scope 
of  employment. — Williams'  Adm'r  v.  Southern 
Ry.  in  Kentucky  (Ky.)  779. 

Evidence  in  action  against  railroad  company 
for  assault  b^  employe  held  to  warrant  submit- 
ting to  the  jury  the  question  as  to  scope  of 
employe's  duties.— Houston  &  T.  0.  R.  Co.  v. 
Bell  (Tex.  Civ.  App.)  56. 

Evidence  in  an  action  against  a  railroad  com- 
pany for  an  assault  by  its  depot  hands  on  one 
gettlug  freight  from  the  depot  held  to  sustain 
a  finding  that  the  assault  was  not  in  self-de- 
fense.—Houston  &  T.  C.  R.  Co.  T.  Bell  (Tex. 
Civ.  App.)  56. 

A  railroad  company  is  liable  for  an  assault 
committed  by  its  depot  bands  in  protecting 
freight  from  rough  handling,  though  they  may 
have  exceeded  their  instructions,  or  have  been 
expressly  forbidden  to  commit  such  wrongfuh 
act— Houston  &  T.  C.  R.  Co.  v.  Bell  (Tex.  Civ. 
App.)  56. 

Evidence  in  an  action  against  a  railroad  com- 
pany for  an  assault  by  its  depot  hands  held  to 
sustain  a  finding  that  the  assault  was  within 
the  scope  of  assailant's  employment. — Houston 
&  T.  C.  R.  Co.  V.  Bell  (Tex.  Civ.  App.)  56. 

In  an  action  for  intestate's  death  from  small- 
pox, inoculated  by  the  negligence  of  defendant's 
nurse,  an  instruction  on  intestate's  contributory 
negligence  held  properly  refused. — Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Freeman  (Tex.  Civ. 
App.)  542. 

A  petition  for  the  death  of  plaintiff's  Intestate 
from  smallpox  communicated  to  him  by  a  nurse 
employed  by  defendant's  servant  held  not  objec- 
tionable for  failure  to  allege  that  at  the  time  in- 
testate was  inoculated  the  nurse  was  in  defend- 
ant's service  and  acting  within  the  scope  of  his 
employment— Missouri.  K.  &  T.  Ry.  Co.  of  Tex- 
as V.  Freeman  (Tex.  CHv.  App.)  542. 

A  railroad  company  held  liable  for  the  negli- 
gence of  its  physician  in  employing  an  incom- 
petent nurse  to  care  for  a  smallpox  patient,  by 
whose  negligence  the  disease  was  communicat- 
ed to  plaintiff's  intestate.— Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  ▼.  Freeman  (Tex.  Civ.  App.) 
542. 

That  a  railroad  employe,  assaulting  a  li- 
censee at  a  depot,  lost  his  temper  and  used  an 
unreasonable  amount  of  force,  though  without 
provocation  from  the  person  assaulted,  would 
not  acquit  the  company  of  liability. — Texas  & 
N.  O.  R.  Co.  V.  Taylor  (Tex.  Civ.  App.)  1081. 

Evidence  in  action  bj  licensee  at  railroad  de- 
pot for  assault  by  railway  policeman  Tield  to 
show  that  the  assailant  was  acting  as  agent  of 
the  compaur.— Texas  &  X.  O.  R.  Co.  v.  Tay- 
lor (Tex.  Civ.  App.)  1081. 


I  9.    Interfereaoe  wltii  Oie  velstiaa  by 
tMrd  peraona. 

It  is  an  actionable  wrong  to  induce  the  servant 
of  another  to  break  his  contract  of  employment. 
—J.  8.  Brown  Hardware  (Jo.  t.  Indiana  Stove 
Worka  (Tex.  Sop.)  800. 

MEASURE  OF  DAMAGES. 

See  "Damagea,"  i  B. 

MECHANICS'  LIENS. 

(  1.    Rlcht  to  Uen. 

Under  Rev.  St  1889,  K  6705.  6706,  a  me- 
chanic's lien  may  he  enforced,  where  contract 
for  improvements  was  made  with  the  equitable 
owner  of  the  property. — Sawyer  Auatin  Lumber 
Co.  T.  Clark  (MTo.  Sup.)  137. 

i  2.     Proceedlnca  to  perfeet. 

Description  of  property  in  a  Uen  paper  held 
sufficient  to  subject  building  to  a  mechanic's 
lien. — Sawyer  Austin  Lumber  Co.  v.  Clark  (Mo. 
Sup.)  137. 

Under  Rev.  St  1899,  S  4212,  the  executors  of 
a  deceased  owner  of  property  are  the  propa 
parties  to  serve  with  notice  of  suboontractor'i 
claim  of  Hen.— P.  M.  Bruner  Granitoid  Co.  v. 
Klein  (Mo.  App.)  313. 

Notice  of  claim  of  mechanic's  Uen,  aerved  oa 
executors  of  deceased  owner,  was  sufficient  to 
notify  trustees  of  the  property  under  the  will, 
when  the  executors  were  also  trustees. — P.  M. 
Bruner  Granitoid  Co.  v.  Klein  (Mo.  App.)  313. 

I  3.     OperatioB  and  effect. 

Under  Rev.  St  1880,  i  6707,  a  lien  may  be 
enforced  against  a  building  for  which  material 
has  been  furnished,  under  contract  with  the 
equitable  owner  of  the  land,  after  such  owner's 
title  to  the  land  has  failed. — Sawyer  Austiji 
Lumber  Co.   v.  Clark   (Mo.  Sap.)  137. 

S   4.     Enforeement. 

Error  in  description  in  an  action  to  enforce 
a  mechanic's  lien  held  not  fatal.— Sawyer  Aus- 
tin Lumber  Ca  t.  Clark  (Ma  Sap.)  137. 

Erroneous  specilic  description  in  an  action  to 
enforce  mechanic's  Uen  could  be  disregarded, 
and  the  proceeding  had  under  the  general  de- 
scription.- Sawyer  Austin  Lumber  Co.  t.  Oark 
(Mo.  Snp.)  137. 

MEDICINES. 

See  "Polaona.'* 

MEETINGS. 

Of  religious  societies,  see  "ReUgioua  Sodeties." 

MEMORANDA. 

Use  of  by  witness  to  refresh  memory,  see  "Wit- 
nesses,    I  3. 

MERCANTILE  AGENCIES. 

si  and  slandei 

MINORS. 


Liabilities  for  libel  and  slander,  see  "libel  lai 
Slander." 


See  "Infanta." 


MISREPRESENTATION. 

See  "Fraud." 

By  insured,  see  "Insurance,"  (  8. 
Procuring  subscriptiona  to  corporate  stock,  see 
"Corporations,"  S  1. 
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MODIFICATION. 

Of   bill   of  exchange  or  promissorT  note,   see 

"Bills  and  Notes,"  {  3. 
Of  requested  instruction  in  criminal  prosecution, 

see  "Criminal  Iiaw,"  |  14. 

MONOPOLIES. 

Urants  of  privileges  or  immunities,  see  "Con- 
stitntionalLaw,"  {  4. 

I    1.    Tmsts  sad  «ther  oomblnatiom  la 
restraint  of  trade. 

liTidenoe  held  sufficient  to  show  a  combination 
to  regulate  the  prices  of  meats,  in  violation  of 
Rev.  St.  1899,  fg  8965,  8966.— State  ex  inf. 
Cpow  v.  Armour  Packing  Co.  (Mo.  Sup.)  645. 

To  constitute  the  offense  of  entering  into  a 
combination  to  regulate  prices,  in  violation  of 
Rev.  St.  1899,  §g  89C5,  89G6,  a  complete  mo- 
nopoly or  injury  to  the  public  is  not  necessary. — 
State  ex  inf.  Crow  v.  Armour  Packing  Co.  (Mo. 
Sup.)  645. 

Under  Rev.  St.  1899,  i  8971,  punishment  for 
a  combination  to  fix  prices  may  be  a  fine,  with- 
out forfeiture  of  right  to  do  business,  the  com- 
bination having  been  abandoned. — State  ex  inf. 
Grow  T.  Armour  Packing  Co.  (Mo.  Sup.)  646. 

Acts  1899,  p.  251,  c.  146,  §  14  (anti-trust  law 
of  1899),  held  not  to  make  the  act  of  1899  a 
part  of  the  act  of  1895  (Acts  1895,  p.  112,  c. 
83),  so  as  to  incorporate  into  the  former  the 
provisions  of  section  12  of  the  latter. — State  t. 
Laredo  Ice  Co.  (Tex.  Sup.)  951. 

MORTGAGES. 

See  "Acknowledgment,"  I  1. 

Harmleas  error  in  judgment  on  foreclosure,  see 

"Appeal  and   Error,**  §  17. 
Of  personal  property,  see  "Chattel  Mortgages." 
Of  wife's   separate  estate,   see   "Husband   and 

Wife,"  {  3. 

S   1.     Canftrnotlon  and  operation. 

Rights  of  heirs  of  a  deceased  wife  to  enforce 
a  resulting  trust  as  to  certain  land  standing 
in  the  name  of  the  hnsband  held  subject  to  the 
rights  of  a  bona  fide  mortgagee  of  the  husband. 
— Johnston  v.  Johnston  (Mo.  Sup.)  202. 

One  in  possession  of  realty,  and  whose  duty 
it  is  to  pay  the  taxes,  cannot  impair  the  riglit 
of  a  mortgagee  by  neglecting  to  pay  and  then 
purchasing  at  a  tax  sale. — Davis  v.  Evans  (Mo. 
Snp.)  612. 

The  holder  of  a  second  mortgage  cannot  im- 
pair the  rights  of  the  first  mortgagee  by  pur- 
chasing an  outstanding  tax  title  from  which  he 
had  the  right  to  redeem.— Davis  v.  Evans  (Mo. 
Snp.)  612. 

f   S.    Blchts  and  UablUties  of  parties. 

A  trustee  and  beneficiary  under  a  deed  of  trust 
may  maintain  trover  for  the  conversion  of  trust 
property. — Edge  v.  Emerson  (Ark.)  793. 

Where  a  wife  mortgaged  her  separate  property 
as  surety  for  her  husband,  and  was  discharged 
from  liability,  she  was  entitled  to  rent  collected 
for  the  mortgagees'  use  from  such  property  un- 
der a  contract  with  her  husband. — White  r. 
Soiith  (Mo.  Sup.)  610. 

I  8.     Transfer    of    property    mortsaced 
or  of  equity  of  redemption. 

Grantor  in  a  trust  deed  given  to  secure  a 
note  held  released  from  liability  thereon  to  the 
extent  of  loss  he  sustained  by  reason  of  fraud- 
ulent foreclosure  sale.— Dwyer  t.  Bohan  (Mo. 
App.)  384. 


vao    uy/t. 


the  obligation,  because  of  adverse  claim  as- 
serted subsequent  to  such  sale. — Dwyer  v.  Ro- 
han (Mo.  App.)  384. 

I   4.    Payment   or  performanoe   of   eon- 
dition,  release,  and  satisfaction. 

A  trust  deed  held  to  authorize  grantor  to  pay 
indebtedness  Iwfore  maturity  with  money  obtain- 
ed from  second  mortgage  on  the  property. — 
Snow  T.  Bass  (Mo.  Sup.)  630. 

Rev.  St  1899,  {  4363,  held  not  enforceable 
against  mortgagee,  refusing  in  g6od  faith  to 
satisfy  mortgage  on  ground  that  indebtedness 
secured  was  not  due.— Snow  v.  Bass  (Mo.  Sup.) 
630. 

{   5.    Foreolosnre   by  ezerolse   of  poirer 
of  sale. 

A  purchaser  under  foreclosure  of  a  second 
deed  of  trust  held  entitled  to  the  rights  of  the 
cestui  que  trust  thereimder  as  of  the  date  of 
its  execution.— Finley  v.  Babb  (Mo.  Sup.)  ISO. 

Duty  of  trustee,  to  grantor  in  a  trust  deed 
given  to  secure  a  note,  to  fairly  conduct  fore- 
closure sale  under  the  deed,  held  not  changed 
by  subsequent  sale  by  grantor  to  one  who  as- 
sumed the  note. — Dwyer  v.  Rohan  (Mo.  App.) 

Orantor  in  a  trust  deed  given  to  secure  a 
note  held  entitled  to  have  sale  under  the  deed 
honestly  conducted,  so  as  to  realize  best  possible 
price.- Dwyer  v.  Rohan  (Mo.  App.)  384. 

Trustee  in  trust  deed  cannot  purchase  at  a 
foreclosure  sale  without  the  grantor's  consent. 
—Dwyer  v.  Rohan  (Mo.  App.)  384. 

Evidence  Tield  to  show  a  wrongful  appropri- 
ation of  security  by  trustee  under  a  trust  deed 
given  to  secure  a  note. — Dwyer  v.  Rohan  (Mo. 
App.)  384. 

I    6.     Foreclosure  by  action. 

A  judgment  on  foreclosure  of  a  mortgage  held 
to  properly  include  the  mortgagees'  future  in- 
terests in  the  property. — Rudd  v.  Travelers'  Ins. 
Co.  (Ky.)  759. 

Purchaser  at  a  sale  under  a  mortgage  fore- 
closure held  to  take  only  the  interests  of  mort- 
gagees.—Rudd  V.  Travelers'  Ins.  Co.  (Ky.)  759. 

Averments  in  a  petition  to  foreclose  a  mort- 
gage held  insufficient  to  entitle  plaintiff  to  a 
personal  judgment  for  moilgage  debt. — Bosh  y, 
Louisville  Trust  Co.  (Ky.)  775. 

A  deed  by  a  remainderman  after  the  dea 
of  the  life  tenant  held  to  convey  no  title,  wh' 
snch  remainderman's  interest  had  been  bar 
by    foreclosure   of   a   deed  of  trust  therer 
Finley   v.    Babb   (Mo.    Sup.)   180. 

A  surplus  arising  on  the  sale  of  properf 
wife,  who  was  surety  for  her  husband,  b' 
had  been  discharged  from  liability  on  a 
mortgage,  held  payable  to  the  wife,  and  ' 
ject  to  such  second  mortgage. — White 
(Mo.  Sup.)  610. 

i  7.     Redemption. 

Where  a  mortgage  is  foreclosed  bj 
as  authorized  by  Rev.  St.  1899,  {  43-' 
gngor   is   not  entitled   to   redeem 
White  T.  Smith  (Mo.  Sup.)  610. 

Where  a  mortgage  is  foreclosed  ' 
as  authorized  by  Rev.  St.  1899,  f 
table  right  of  redemption  exists, 
of  fraud,  etc. — White  ▼.  Smith 

MOTIONS 

Arrest  of  Judgment  in  cri- 

see  "Criminal  Law,"  |  16 
Continuance    in    civil  act' 

ance." 
Direction  of  verdict  in  civ 

is. 
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New  trial  in  dril  actions,  see  "New  Trial," 
8  2. 

New  trial  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  {  16. 

Presentation  of  objections  for  review,  see  "Ap- 
peal and  Error,"  §  3. 

Quashing  indictment  or  information,  see  "In- 
dictment and  Information,"  §  3. 

Relating  to  pleadings,  see  "Pleading,"  S  S. 

Striking  out  evidence,  see  "Criminal  Law,"  i  11. 

MUNICIPAL  CORPORATIONS. 

See  "Counties." 

Ordinances    relating    to    intoxicating    liquors, 

see    "Intoxicating    Liquors." 
Regulation  of  railroads,  see  "Railroads,"  {  5. 
Street  railroads,  see  "Street  Railroads.'* 
Water  supply,  see  "Waters  and  Water  Courses," 

I  3. 

I  1.  Oceatlon,  alteration,  ezlstenoe, 
and  dissolvtioii. 

An  order  sustaining  a  remonstrance  to  the  ex- 
tension of  the  limits  of  a  town  held  subject  to 
reversal,  under  Ky.  St.  1899,  $  3G65,  where 
the  appellate  court  found  that  a  failure  to  an- 
nex would  materially  retard  the  prosperity  of 
the  town.— Town  of  Fredonia  t.  Rice  (Ky.) 
1126. 

I  2.  ProeeedlnKS  of  eonnoil  or  other 
KovermlBK  body. 

City  ordinance  relating  to  impounding  of  stray 
animals  held  not  repealed  by  subsequent  ordi- 
nance—Jeans  v.  Morrison  (Mo.  App.)  235. 

{  3.    Offleers,  acenta,  ajkd  eaaployis. 

A  city  may  reimburse  a  policeman,  who,  pur- 
suant to  his  dnty  to  remove  nuisances  in  the 
street  (Acts  1860-61,  p.  448,  §  6),  shoots  at  a 
mad  steer,  but  hits  a  cnild,  for  which  he  is  held 
liable. — State  ex  rel.  Crow  v.  City  of  St.  Louis 
(Mo.  Sup.)  623. 

Act  April  19,  1901  (Galveston  special  charter), 
aiithnridng  appointment  of  mnyor  nnd  aldermen 
by  the  governor,  held,  notwithstanding  Const, 
art.  11,  15,  to  violate  principle  of  local  self-gov- 
ernment embodied  in  Bill  of  Rights,  §{  1,  2, 
Const,  art.  6,  §  2,  and  Laws  1895,  p.  113,  c.  100. 
—Ex  parte  Lewis  (Tex.  Cr.  App.)  811. 

Where  a  policeninn  of  Houston  was  not  re- 
appointed after  two  years,  he  ceased  to  be  an 
olBcer  de  Jure  under  Const,  art.  IC,  {  30,  and 
Houston  City  Charter,  It  26  (Sp.  Laws  1807,  p. 
61,  c.  7),  after  which  the  city  whs  only  liable 
for  services  actually  performed  and  accepted. — 
City  of  Houston  v.  Albers  (Tex.  Civ.  App.) 
1084. 

Whether  the  suspension  of  a  policeman  aft- 
er the  expiration  of  his  term  of  office  was  in 
accordance  with  the  cit.v  charter  held  immate- 
rial.—- City  of  Houston  v.  Albers  (Tex.  Civ. 
App.)  1084. 

i  4.  Pnbllo  improrementa  —  Power  to 
make  ImproTeineiita  or  grant  aid 
tberefor. 

Facts  that  board  of  public  works  substituted 
asphalt  guttering  for  flagstone  guttering  held 
not  objoctionnble.— Barber  Asphalt  Pav.  Co.  v. 
Gaar  (Ky.)  1106 ;  City  of  Louisville  t.  Barber 
Asphalt  Pav.  Co.,  Id.;  Walsh  v.  Same,  Id.; 
Raffo  V.  Same,  Id. 

Ky.  St.  1894,  K  2826,  2829.  2830,  vest  in 
the  board  of  public  works,  where  the  council 
directs  an  improvement  iu  general  terms,  pow- 
er to  prescribe  the  details.  ^ — Barber  A.sphalt 
Pav.  Co.  v.  Gaar  (Ky.)  1106;  City  of  Louis- 
ville V.  Barber  Asphalt  Pav.  Co.,  Id.;  Walsh 
V.  Same,  Id.;   Raffo  v.  Same,  Id. 

{  S.  —  Preliminary  proeeedlnga  and 
ordinances  or  reaolntiona. 

Ordinance  for  street  improvement,  in  declar- 
ing that  the  work  should  be  done  in  accord- 


ance with  plans  and  speciBcatlons  on  file  w!tli 
board  of  public  works,  held  not  to  refer  to  the 
general  specifications  then  on  file. — Barber  As- 
phalt Pav.  Co.  V.  Gaar  (Ky.)  1106;  City  of 
Louisville  v.  Barber  Aaphalt  Pav.  Co.,  Id.; 
AValsh  V.  Same,  Id.;   Raffo  v.  Same,  Id. 

Council  held  anthorizcd.  under  the  facts,  to 
prescribe  the  depth  on  both  sides  of  a  street  to 
be  assessed  for  the  cost  of  paving.— Barber  As- 
phalt Pav.  Co.  V.  Gaar  (Ky.)  1106;  City  of 
Louisville  V.  Barber  Asphalt  Pav.  Co.,  Id.; 
Walsh  T.  Same,  Id.;  Raffo  v.  Same,  Id. 

In  action  on  tax  bill  for  street  improvement, 
held,  that  no  grade  for  the  street  was  estab- 
lished.— City  of  De  Soto  ex  rel.  Irwin  v.  Show- 
man (Mo.  App.)  257. 

Tinder  Rev.  St.  1899,  |  5860,  contract  for 
street  improvement  held  invalid.— City  of  Do 
Soto  ex  rel.  Irwin  v.  Showman  (Mo.  App.)  257. 

Under  Rev.  St.  1899,  i  5858,  an  estimate  held 
a  prerequisite  to  letting  of  a  contract  for  a 
municipal  improvement.- City  of  De  Soto  ex  rel. 
Irwin  V.  Showman  (Mo.  App.)  257. 

I  6.    — ^  Oontraota. 

An  unconstitutional  ordinance,  requiring  pay- 
ment of  a  license  fee  by  contractors,  could  be 
ignored  by  them.— Barber  Asphalt  Pav.  Co.  v. 
Gaar  CK:0  1106 ;  City  of  Louisville  v.  Barbpr 
Asphalt  Pav.  Co.,  Id.;  Walsh  v.  Same,  Id.; 
RafFo  V.  Same,  Id. 

Conditions  imposed  on  contractors  for  str««t 
paving  held  not  unreasonable,  and  not  to  tend 
to  stifle  competition.— Barber  Asphalt  Pav.  Co. 
y.  Gaar  (KyJ  1106;  City  of  Louisville  v.  Bar- 
ber Asphalt  Pav.  Co.,  Id. ;  Walsh  v.  Same^  Id. ; 
Raffo  V.  Same,  Id. 

The  mere  fact  that  the  board  of  pnblic 
works,  in  advertising  for  bids  for  asphalt 
paving,  called  for  alternative  bids  on  two  (Utfer- 
ent  kinds  of  pavement,  does  not  invalidate  the 
contract  let  by  it.— Barber  Asphalt  Pav.  Co.  t. 
Gaar  (Ky.)  1106;  City  of  Louisville  ▼.  Bar- 
ber Asphalt  Pav.  Co.,  Id.;  Walsh  v.  Same,  Id.: 
Raffo  V.  Same,  Id. 

Under  Ky.  St.  1899,  <  2834.  a  city  held  Itable 

for  a  public  improvement  to  the  contractor,  not- 
withstnndiue  provisions  of  contract  between  hiin 
aiHl  the  city. — City  of  Louisville  v.  Bitzer  (Ky.) 
1115;    Bitzer  v.  Fulton,  Id. 

Ky.  St.  1899,  §  2834,  providing  that  dty  shall 
not  be  liable  for  street  improvement,  ntld  to 
have  no  application  to  cases  where  a  city  has  no 
authority  to  make  the  improvement  at  the  cost 
of  adjacent  property  owner. — City  of  Louisville 
V.  Bitzer  (Ky.)  lllo;   Bitzer  ▼.  Fulton,  Id. 

No  contract  can  be  entered  Into  for  a  ma- 
nlcipal  improvement  at  -a  price  exceeding  the 
estimate  of  its  probable  cost. — City  of  De  Soto 
ex  rel.  Irwin  v.  Showman  (Mo.  App.)  257. 

(  7.     —  DamaEea. 

The  only  benefit  to  property  which  can  be 
offset  against  the  owner  s  claim  for  damages  for 
an  elevation  of  the  street  above  the  grade  of 
the  lots  is  that  in  excess  of  what  such  onrner 
has  paid  by  tax  bills  assessed  against  hioi  for 
the  improvements. — Carroll  v.  City  of  Marshall 
(Mo.  App.)  1102. 

S  8.     •^—  Aaseaaments  for  beneflta,   a^d 
■peolal  taxes. 

Where  the  apportionment  of  the  cost  of  a 
street  Improvement  is  wrong,  it  is  Incnmbent 
on  the  court,  under  Ky.  St.  1894,  f  2834,  to 
correct  it,  so  as  to  do  Justice  to  all  parties 
concerned. — Barber  Asphalt  Pav.  Oo.  v.  Gaar 
(Ky.)  1106;  City  of  LouisvUle  v.  Barber  As- 
phalt Pav.  Co.,  Id.;  Walsh  v.  Same,  Id.;  RafFo 
V.  Same,  Id. 

A  property  owner  shoald  not  be  permitted  to 
stand  by  in  silence  and  allow  a  street  improre- 
ment  to  be  made,  and  then  by  raisine  objec- 
tions escape  payment— Barber  Asphalt  f  «▼.  Co. 
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▼.  Gaar  (Kj-1  1106 ;  City  of  Lonisville  ▼.  Bar- 
ber Asphalt  Pav.  (3o.,  Id.;  Walsh  v.  Same,  Id.; 
Ra&o  T.  Same,  Id. 

One  cannot  complain  of  method  of  apportion- 
ing post  of  street  improvement,  unless  ne  is  in- 
jured.—Barber  Asphalt  Pav.  Co.  v.  Gaar  (Ky.) 
1106;  City  of  LonisTille  v.  Barber  Asphalt 
I'ar.  Co.,  Id.;  Walsh  t.  Same,  Id.;  Raffo  v. 
Bame,  Id. 

r^and  within  the  limits  of  a  city,  though  used 
for  agricultural  purposes,  may  be  assessed  for 
street  Imnrovements. — Barber  Asphalt  Pav.  Co. 
V.  Gaar  (Ky.)  1106 :  City  of  Louisville  v.  Bar- 
ber Asphalt  Pav.  Co.,  Id.;  Walsh  t.  Same^ 
Id.;   Baffo  v.  Same,  Id. 

It  is  not  essential  to  the  validity  of  a  special 
assessment  that  actual  enhancement  in  Talne  or 
other  benefit  to  the  owner  should  .be  shown; 
the  judgment  of  the  city  council  being  conclu- 
sive.—CSty  of  Louisville  T.  Bitzer  (Ky.)  1115; 
Bitzer  v.  Fulton,  Id. 

It  appearing  that  the  total  value  of  the  prop- 
erty assessed,  after  the  improvement  was  made, 
was  no  more  than  the  cost  of  the  improvement, 
and  there  being,  in  addition,  proof  that  the 
property  had  not  been  benefitpd  at  all,  the  court 
could  not  enforce  the  warrant  against  the  prop- 
erty, even  in  part. — City  of  Loaiaville  v.  Bitzer 
(Ky.)  1115;   Bitzer  v.  Fulton,  Id. 

The  method  of  making  assessments  for  street 
improvements  by  the  foot  is  not  invalid. — CSty 
of  T^uisville  v.  Bitzer  (Ky.)  1115;  Bitzer  v. 
Fulton,  Id. 

That  a  property  owner  paid  more  than  he 
was  legally  required  to  pay  for  the  improve- 
ment of  a  street  held  not  to  affect  his  liability 
on  a  valid  assessment  for  the  improvement  of  a 
parallel  street.— R.  B.  Park  &  Co.  v.  Cane  (Ky.) 
1121. 

Where  a  square,  bounded  by  principal  streets, 
to  be  assessed  for  a  street  improvement  under 
Ky.  St.  1899,  i  2833,  is  not  a  right-angled  par- 
allelogram, the  quarter  section  provided  for  is 
to  be  found  by  obtaining  one-fourth  of  the  total 
number  of  square  feet  in  the  square. — R.  B. 
Park  &  Co.  v.  Cane  (Ky.)  1121. 

Sess.  Acta  :1893,  p.  90,  i  108,  and  Id.  p.  92, 
i  110,  which  provide  for  the  apportionment  of 
the  cost  of  a  street  improvement  by  the  front- 
foot  rule,  is  constitutional.- City  of  St.  Charles 
ez  rel.  Budd  t.  Deemar  (Mo.  Sup.)  469. 

A  tax  bill  issued  for  street  improvement  held 
not  void  for  the  contractor's  failure  to  complete 
the  work  within  the  time  required,  if  finished 
within  a  reasonable  time. — Hill-O'Meara  Const. 
Co.  v.  Hutchinson  (Mo.  App.)  318. 

I  9.     ^^  Bmforceiiieiit     of     •■■essmemta 
and  apeclal  taxes. 

Petition  in  suit  to  enforce  special  assessment 
held  to  sufliciently  show  plans  and  specifications 
filed  with  board  of  public  works  before  cou- 
ti-act  was  let.— Button  v.  Uast  (Ky.)  1014. 

A  street  or  alley  assessment  will  not  be  dis- 
turbed, unless  it  affirmatively  appear  that  un- 
der a  proper  method  the  defendant  would  be 
chnrged  materially  less.- Button  v.  Gaat  (Ky.) 
1014. 

A  judgment  on  an  assessment  for  street  pav- 
ing will  not  be  reversed,  in  the  absence  of  proof 
of  loss  to  defendants,  though  it  was  doubtful 
whether  the  theory  on  which  the  assessment 
was  based  was  correct.— Snyder  v.  Barber  As- 
phalt Paving  Co.  (Ky.)  1118. 

Under  Kansas  City  Charter  1889,  pp.  155, 
156,  as  amended,  the  issuauce  and  recording  of 
a  sheriff's  certificate  is  essential  to  the  validity 
of  a  sale  for  nonpayment  of  a  special  assess- 
inent— Davia  v.  Evans  (Mo.  Sup.)  512. 

In  action  on  tax  bill  for  straet  improve- 
ment, evidence  held  to  show  that  no  estimate 


was  submitted  to  the  city  council. — City  of  De 
Soto  ex  rel.  Irwin  v.  Showman  (Mo.  App.)  257. 

Under  St.  Louis  City  Ord.  {  16,630,  the  deter- 
mination of  the  question  of  the  need  ot  repairs 
to  a  sidewalk  held  within  the  discretion  of  the 
city  authorities.— Heman  v.  Franklin  (Mo.  App.) 
314. 

Under  St  Louis  City  Charter,  art.  6,  f  26 
(Rev.  St.  1899,  p.  2513),  an  abutting  owner,' 
assessed  for  street  paving,  held  entitled  to  de- 
fend on  the  ground  of  the  contractor's  failure 
to  lay  the  paving  according  to  the  contract. — 
Hill-O'Meara  Const.  Co.  v.  Hutchinson  (Mo. 
App.)  318. 

In  an  action  on  a  special  tax  bill  the  general 
denial  held  insuflScient  to  raise  an  issue  that 
the  work  was  not  completed  in  time. — Hill- 
O'Meara  Const.  Co.  V.  Hutchinson  (Mo.  App.) 
318. 

In  an  action  on  a  tax  bill  for  street  paving, 
where  defective  construction  was  alleged,  evi- 
dence concerning  the  condition  of  the  pavement 
during  the  first  year  it  was  laid  was  admissible. 
—Hill-O'Meara  Const.  Co.  v.  Hutchinson  (Mo. 
App.)  318. 

In  an  action  on  a  special  tax  bill  for  street 
paving,  whether  defendants  were  estopped  to 
object  to  a  reduction  in  the  width  of  the  road- 
way held  a  question  for  the  jury. — Hill-O'Meara 
Const.  Co.  T.  Hutchinson  (Mo.  App.)  318. 

Under  .icts  1803,  p.  107  (Rev.  St.  1809.  Si 
9202.  9203),  a  suit  on  special  city  tax  bills  held 
properly  brought  against  a  purchaser  of  the  land 
for  taxes  after  the  city  tax  lien  accrued. — City 
of  Excelsior  Springs,  to  Use  of  McCormick,  v. 
Henry  (Mo.  App.)  944. 

{  10.   PoUoe  poirer  and  regnlatlons. 

A  city  of  the  fourth  class  may  punish  a  dis- 
turbance of  the  peace,  though  it  is  also  punish- 
able as  an  offense  against  the  state  law. — City 
of  Lebanon  v.  Gordon  (Mo.  App.)  222. 

Under  the  power  conferred  by  Rev.  St.  1899, 
§  5957,  a  city  of  the  fourth  class  may  punish 
drunkenness  in  public,  though  it  is  not  an  of- 
fense against  the  state. — City  of  Lebanon  v. 
Gordon  (Mo.  App.)  222. 

Under  Rev.  St.  1809,  §  5959.  cities  of  the 
fourth  class  are  empowered  to  regulate  or  pro- 
hibit the  running  at  large  of  horses  and  other 
animals. — Jeans  v.  Morrison  (Mo.  App.)  235. 

City  ordinance  relating  to  impounding  and  sale 
of  stray  animals  held  sufficiently  complied  with  in 
respect  to  entry  of  items  of  cost  in  judgment  for 
sale  of  impounded  animal.— Jeans  v.  Morrison 
(Mo.  App.)  235. 

.\nimal  straying  within  city  limits,  though  be- 
longing to  a  nonresident,  may  be  impounded. — 
Jeans  y.  Morrison  (Mo.  App.)  235. 

Ordinances  relating  to  impounding  and  sale  of 
stray  animals  held  valid.^Jeans  v.  Morrison  (Mo. 
App.)  235. 

A  city  held  empowered  nnder  its  charter  to 
take  up  and  impound  stray  animals  found  with- 
in its  borders,  whether  they  escape  by  the  own- 
er's negligence  or  not. — Dorton  v.  Burks  (Mo. 
App.)  239. 

1 11.   Vae  and  vegnlatlon  of  public  pla« 
oes,  property,  and  xrork.: 

Streets,  shown  on  a  plat  and  referred  to  by 
the  deeds  conveying  the  lots,  held,  on  annexa- 
tion of  the  lanid  to  a  city,  principal  streets 
thereof,  within  Ky.  St.  1899,  S§  2833,  2834. 
limiting  the  territory  which  may  be  assessed 
for  a  street  improvement. — R.  B.  Park  &  Co. 
V.  Orth  (Ky.)  1015. 

Obstruction  of  terminus  of  an  alley  is  an  ac- 
tionable private  wrong  to  abutting  property 
owners.- Dries  v.  City  of  St  Joseph  (Mo.  App.) 
723. 
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City  held  uot  liable  for  acoifient  from  open 
manliolc  in  ita  streets,  in  absonce  of  actual  no- 
tice of  defect.— Canfield  v.  City  of  Newport 
(Ky.)  788. 

One  who  left  dangerous  pile  of  lumber  in  pub- 
lie  street  held  not  relieved  from  liability  because 
the  lumber  was  not  negligently  stacked. — Har- 
per V.  Kopp  (Ky.)  1127. 

Whether  defendant  city,  in  an  action  for  neg- 
ligent injaries^  had  notice  of  the  defects  in  the 
sidewalk,  hela,  on  the  facts,  to  be  a  question 
for  the  jury. — Goodman  v.  City  of  Kahoka  (Mo. 
App.)  355. 

.  Evidence  examined,  and  held  to  warrant  sub- 
mitting to  the  jury  the  question  whether  plain- 
tiff was  injured  by  defects  in  defendant's  side- 
walk.— Goodman  t.  City  of  Kahoka  (Mo.  App.) 
355. 

A  court  may  allow  an  amendment  of  a  peti- 
tion at  the  trial.— Goodman  ▼.  City  of  Kahoka 
(Mo.  App.)  355. 

A  city  held  entitled  to  a  peremptory  instruc- 
tion in  its  favor  in  a  personal  injury  suit;  no 
actual  or  constructive  notice  of  the  defect  com- 
plained of  being  shown. — City  of  Sherman  y. 
Greening  (Tex.  Civ.  App.)  424. 

Under  10  Laws  Tex.  p.  1035,  plaintiff,  in  an 
action  against  the  city  of  Sherman  for  negli- 
gent injuries,  must  show  that  the  city  had 
actual  or  constructive  notice  of  the  defect  in 
its  street,  before  the  city  is  liable.— City  of 
Sherman  7.  Greening  (Tex.  Civ.  App.)  424. 

Provisions  of  a  city  charter  held  not  to  ex- 
empt city  from  liability  for  injuries  owing  to  a 
hole  in  a  sidewalk.— City  of  Dallas  v.  Strayer 
(Tex.  Civ.  App.)  980. 

Lack  of  funds  on  the  part  of  a  municipality 
is  fio  justification  for  its  failure  to  repair 
streets  and  sidewalks.— City  of  Dallas  v.  Stray- 
er (Tex.  Civ.  App.)  980. 

S  13<   Vlsoal    management,    pnblie    debt, 
■ecnrlties,  and  taxation. 

The  fact  that  voters  residing  in  territory  add- 
ed to  the  ci^  before  an  election  for  the  issuance 
of  bonds  were  not  afforded  an  opportunity  to  vote 
did  not  invalidate  the  election.— Lancaster  v. 
City  of  Owensboro  (Ky.)  775. 

An  ordinance  reimbursing  a  policeman  for  ez- 

Sense  incurred  while  in  the  discharge  of  bis 
uty  held  not  a  donation  of  public  money  to  an 
indtTidnal,  in  contravention  of  Const  art.  4,  g§ 
46,  47.— State  ex  rel  Crow  v.  City  of  St.  Louis 
(Mo.  Sup.)  623. 

A  contract  for  the  construction  of  a  city  hall 
held  to  constitute  a  debt,  within  Const,  art.  11, 
{  5,  and  void  for  the  city's  failure  to  provide  for 
the  payment  thereof  as  prescribed  by  such 
section.- Fourth  Nat.  Bank  ▼.  City  of  Dallas 
(Tex.  Civ.  App.)  841. 

Where  no  vote  by  a  city  council  as  a  body 
was  made  applying  lands  owned  by  the  city  to 
a  debt  created  by  a  contract  to  build  a  city  hall, 
the  fact  that  the  city  had  such  lands  and  in- 
tended so  to  apply  tiiem  did  not  exempt  the  con- 
tract from  Const,  art.  11,  S  5.— Fourth  Nat 
Bank  v.  City  of  Dallas  (Tex.  Civ.  App.)  841. 

A  sale  of  land  by  a  city  for  taxes  and  coats 
is  void  in  the  abseuce  of  any  provision  by  char- 
ter or  ordinance  authorizing  a  sale  for  costs. — 
May  V.  Jackson  (Tex.  Civ.  App.)  988. 

1 14.  Criminal  responaiblllty. 

Municipal  corporation  }icld  not  criminally  lia- 
ble for  permitting  a  nuisiince  on  private  prop- 
erty within  its  limits.— City  of  Georgetown  T. 
(jommouwealth  (Ky.)  1011. 

MUTUAL  BENEFIT  INSURANCE 

See  "Insurance,"  H  15-18. 


MUTUAL    INSURANCE   COMPANIES. 

See  "Insurance,"  {  1. 

NAVIGABLE  WATERS. 

See  "Waters  and  Wats'  Coursea." 

NEGLIGENCE. 

Causing  death,  see  "Death,"  §  2. 

By  particular  classes  of  partla. 

See  "Carriers,"  §|  5,  6;  "Municipal  Corpora- 
tions," {  12. 

Abstracters  of  title,  see  "Abstracts   of   Title." 

Employers,  see  "Master  and  Servant,"  SS  2-7. 

Railroad  companies,  see  "Railroads,"  H  5-10. 

Telegraph  or  telephone  companies,  sse  "Tele- 
graphs and  Telephones,"  S  1. 

Condttton  or  use  (tf  vartlcular  species  cf  properly, 
toorks,  or  macMrvery. 

See  "Electricity":  "Highways,"  S  4;  "Poisons": 
"Railroads,"  $S  6-10 :  ^'Street  Railroads,'' 
S  1;  "Turnpikes  and  Toll  Roads,"  {  1. 

Contributory  negUgence. 

Of  owner  of  lost  baggage,  see  "Carriers,"  8  12. 

Of  passenger,  see  "Carriers,"  IS  9,  10. 

Of    person    injured    at    railroad    crossing,    see 

"Railroads,"  g  7. 
Of  person  iii;jured  by  poison,  see  "Poisons." 
Of  oerson  injured  on  or  near  railroad  track,  see 

"Railroads,"  $  8. 
Of  person  injured  on  street  railroad  track,  see 

"Street  Railroads,"   i   L 
Of  person  injured  on  toll  road,  see  "Turnpikes 

and  Toll  Roads,"  8  1. 

I'  1.    Proximate  oaiue  of  In^iuy. 

There  can  be  no  recovery  for  injuries  lesult- 
iug  from  accident  without  negligence. — Rea  v. 
St.  Louis  Southwestern  Ry.  Co.  of  Texas 
(Tex.  av.  App.)  555. 

8   X>     Oontrlbntory  neKllKeaoe. 

A  child  cannot  be  held  guilty  of  contributory 
negligence,  unless  shown  to  have  been  of  sufB- 
cient  understanding  to  enable  it  to  exercise  rea- 
sonable care. — Harper  v.  Kopp  (Ky.)  1127. 

To  constitute  contributorjr  negligence,  it  most 
have  been  such  that  the  injury  would  not  other- 
wise have  occurred.  —  Harper  v.  Kopp  (Ky.) 
1127. 

Negligence  of  plaintiff  which  does  not  contrib- 
ute to  his  injury  will  not  bar  a  recovery. — Frank 
T.  St  Louis  Transit  Co.  (Mo.  App.)  239. 

Rule  that  where  defendant  by  ordinary  care 
may  discover  and  avert  plaintiff's  peril,  he 
must  use  such  care,  does  not  apply  wnerc  tes- 
timony fails  to  show  facts  essential  to  its  ap- 
plication.—Cogan  T.  Cass  Ave.  &  F.  G.  Ry.  Cx>. 
(Mo.  App.)  738. 

A  child  six  year*  of  age  la  too  young  to  be 
guilty  of  contributory  negligence. — Ollis  v.  Hous- 
ton, E.  &  W.  T.  Ry.  Co.  (Tex.  Civ.  App.)  30. 

Where  a  minor  is  sul  juris  in  an  action  for 
injuries  sustained  by  him,  negligence  of  his 
mother  cannot  be  imputed  to  him. — Over  v. 
Missouri,  K.  &  T.  Ry.  Cto.  (Tex.  CIt.  App.) 
535. 

8   3.    Actions. 

The  fact  of  injury  does  not  raise  a  presump- 
tion of  negligence  or  make  out  a  prima  fade 
case.— CSncinnati,  N.  O.  &  T.  P.  Ry.  Oo.  t. 
Cook's  Adm'r  (Ky.)  765. 

In  a  personal  injury  action,  instruction  that 
failure  to  exercise  ordinary  care  ordinarily  con- 
stitutes negligence  held  error. — Pelfrey  t.  Texas 
Cent.  Ry.  Co.  (Tex.  Civ.  App.)  411. 

In  an  action  for  injuries  to  a  minor,  the  fact 
that  the  father  was  absent  from  home,  and 
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left  the  goyemmeut  of  the  children  to  the 
mother,  was  not  eyidence  of  neglieeoce  od  hia 
part.— Over  v.  Missouri,  K.  &  T.  By.  Co.  (Tei. 
Civ.  App.)  635. 

The  hurden  of  proving  contributory  negligence 
is  on  the  party  pleading  it— Chicago,  R.  I.  & 
P.  Ry.  Co.  T.  Bme  (Tex.  OIv.  App.)  853. 

Burden  of  proving  contributory  negligence  held 
to  be  on  defendant  in  an  action  against  a  car^ 
rier  for  injuries. — Missouri,  K.  &  T.  Ry.  Oo.  of 
Texas  v.  Gist  (Tex.  Civ.  App.)  857. 

Possible  defect  in  a  charge  on  contribntory 
negligence  held  to  be  cored  by  other  paragraphs 
of  the  diarge  In  the  same  issue.— Missouri,  K.  & 
T.  Ry.  Oo.  of  Texas  v.  Gist  (Tex  Civ.  App.) 
857. 

In  an  action  against  railroad  for  injuries,  an 
instruction  that  the  jury  should  find  for  defend- 
ant, if  plaintiff  was  guilty  of  contributory  neg- 
ligence, held,  under  the  evidence,  not  erroneous. 
—Baca  T.  San  Antonio  &  A.  P.  Ry.  Co.  (Tex. 
Oir.  App.)  1073. 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes.* 

NEWLY-DISCOVERED  EVIDENCE. 

Ground  for  new  trial  in  civil  actions,  see  "New 

Trial,"  g  1. 
Ground  for  new  trial  in  criminal  prosecution, 

see  "Criminal  Law,"  i  16. 

NEW  TRIAL 

In  criminal  orosecntions,  see  "Criminal  Law," 

^  16. 

Necessity  of  motion  for  purpose  of  review,  see 

"Appeal  and  Error,"  |  3. 
Review  of  order   granthig  or   refusing   within 

discretion  of  court,  see  "Appeal,  and  Error," 

I  15. 

i    1.    Orovnds. 

Affidavits  for  a  new  trial  on  ground  of  newly 
discovered  evidence  held  not  to  show  due  dili- 
gence in  securing  evidence  before  trial. — Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Blanchard  (Tex.  Qv.  App.) 
88. 

Motion  tor  new  trial  for  newly  discovered  evi- 
dence hdd  properly  refused  for  want  of  dili- 
gence, and  because  the  evidence  was  cumulative. 
— Parham  v.  Shockler  (Tex.  Civ.  App.)  839. 

A  new  trial  held  properly  denied  for  new  evi- 
dence which  would  only  reduce  the  amount  of 
recovery.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V.  Gist  (Tex.  Civ.  App.)  867. 

Under  Eev.  St  art.  1332,  where  special  find- 
ings are  set  aside  as  not  sustained  by  the  evi- 
dence, a  new  trial  should  be  granted.— Casey- 
Swasey  Co.  v.  Manchester  Fire  Assur.  Go.  (Tex. 
Civ.  App.)  864. 

I   2.    Frooeedlncs  to  proenre  new  trial. 

Affidavits  for  a  new  trial  on  ground  of  newly 
discovered  evidence  held  too  general  to  support 
the  motion.— Gulf ,  C.  &  S.  F.  By.  (3o.  t.  Blanch- 
ard (Tex.  Civ.  App.)  88.* 

NEXT  OF  KIN. 

See  "Descent  and  Distribution." 

NOMINAL  DAMAGES. 

Sm  "Damages,"  (  1. 

NONSUIT. 

Before  trial.  SM  "Dismissal  and  Nonsuit" 


NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 

NOTICE. 

Of  parHcular  fatts,  acts,  or  vroceedlngs. 

See  "Mechanics'  Liens,"  f  2. 

Appeal  from  justice's  court,  see  "Justices  of 
the  Peace,"  g  2. 

Application  for  appointment  of  receiver,  see 
"Receivers,"  §  2. 

Arrival  of  shipment,  see  "Carriers,"  |  4. 

Cancellation  of  insurance  policy,  see  "Insur- 
ance," §  7. 

Defects  in  streets,  see  "Municipal  Oorporations," 
5  12. 

Highway  proceedings,  see  "Highways,"  |  1. 

Time  for  payment  of  premiums  on  policy,  see 
"Insurance,"  i  9. 

To  particular  {passes  of  parties. 
See  "Principal  and  Agent,"  §  5. 
Consignees,  see  "Carriers,"  i  4. 

NUISANCL 

Liability  of  city,  see  "Municipal  (Corporations," 
S  14. 

OBLIGATION  OF  CONTRACT. 

Laws  impairing,  see  "O>nstitutional  Law,"  {  8. 

OFFER. 

Of  reward,  see  "Rewards." 

OFFICERS. 

Mandamus,  see  "Mandamus,"  f  2. 
Presumption  as  to  validity  of  official  acta,  see 
"Evidence,"  §  2. 

ParHcular  classes  of  officers. 

See  "Judges";  "Justices  of  the  Peace";  "Re- 
ceivers"; "Sheriffs  and  Constables." 

Highway  officers,  see  "Highways,"  S  2. 

Municipal  officers,  see  "Municipal  Oorpora- 
tions,''' §  3.  .-  in- 

Prison  officers,  see  "Prisons." 

OPINION  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  SS  10,  11. 
In  criminal  prosecutions,  see  "Criminal  Law." 
8  7. 

OPINIONS. 

Of  courts,  see  "Courts,"  i  1. 

ORDER  OF  PROOF. 

At  trial,  see  "Trial,"  1 1. 

ORDERS. 

Review  of  appealable  orders,  see  "Appeal  and 
Error." 

ORDINANCES. 

Municipal  ordinances,  see  "Municipal  Corpora- 
tions,^' it  2,  6,  10. 

OVERCHARGE. 

By  carriet,  see  "Carriers,"  i  & 
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PARENT  AND  CHILD. 

See  "Adoption";  "Gnardian  and  Ward";  •In- 
fants." 

DeclaratiouB  as  to  birth  or  pedigree,  see  "Evi- 
donce,"  {  6. 

Neeligenoe  of  parent  imputable  to  diild,  eee 
"Negligence,"  t  2. 

In  an  action  against  a  carrier  for  injuries  to 
an  infant,  the  parent  held  not  entitled  to  recov- 
er for  pain  suffered  by  the  infant — St.  Louis 
S.  W.  Ry.  Co.  of  Texaa  t.  Gregory  (Tex.  Cir. 
App.)  28. 

A  parent  held  entitled  to  recover  for  the  rea- 
sonable value  of  medical  service  and  for  nec- 
eiisary  expenses  in  the  care  of  his  infant  ciiild, 
injured  by  the  carrier's  negligence. — St.  Louis 
S.  W.  Ry.  Co.  of  Texas  v.  Gregory  (Tex.  Civ. 
App.)  28. 

That  a  parent,  who  was  a  physician,  render- 
ed medical  services  to  his  child,  who  was  in- 
jured by  a  carrier's  negligence,  instead  of  em- 
ploying a  stranger,  did  not  preclude  his  recovery 
for  the  reasonable  value  o£  his  services. — St. 
Louis  S.  W.  Ry.  Co.  of  Texas  v.  Gregory  (Ter. 
CiT.  App.)  28. 

A  practicing  physician,  who  treated  his  wife 
and  child,  injured  by  a  carrier's  negligence,  held 
not  entitled  to  recover  for  loss  of  business  while 
attending  such  wife  and  child.— St  Ijouis  S.  W. 
Ry.  Oo.  of  Texas  v.  Gregory  (Tex.  Civ.  App.)  28. 

A  father  held  not  entitled  to  recover  for  mental 
anguish  suffered  by  himself  and  wife  from  in- 
juries to  their  child. — St  Louis  S.  W.  Ry.  Ca 
of  Texas  v.  Gregory  (Tex.  Civ.  App.)  28. 

PARLIAMENTARY  LAW. 

A  voluntary  association  will  not  be  presumed, 
as  a  matter  of  law,  to  be  governed  by  the  com- 
monly accepted  parliamentary  ruIea.--Gipson  t. 
Morris  (Tex.  Civ.  App.)  85. 

A  fraudulent  or  arUtrary  ruling  on  a  vote 
by  a  presiding  officer  of  a  voluntary  association 
wUl  not  be  upheld.— Gipson  v.  Morris  (Tex. 
Civ.  App.)  85. 

PAROL  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  §  9. 
In  criminal  prosecutions,  see  "Criminal  Law," 
16. 

PARTIES. 

In  actions  by  or  against  assignors  at  assignees, 
see  "Assignments,"  g  2. 

In  actions  for  sale  of  laud  for  local  assessments, 
see  "Municipal  Corporations,"  g  9. 

Persons  concluded  by  judgment,  see  "Judg- 
ment," §  7. 

Persons  entitled  to  allege  error,  see  "Appeal 
and  Error,"  g  12. 

Persons  entitled  to  damages  for  Injuries  to  ani- 
mals on  or  near  railroad  tracks,  see  "Rail- 
roads," g  ». 

Persons  entitled  to  enforce  vendor's  lien  on 
lands,  see  "Vendor  and  Purchaser,"  g  3. 

Persons  entitled  to  maintain  ejectment,  see 
"Ejectment"  «  1. 

Persons  entitled  to  sue  for  wrongful  death,  see 
"Death."  g  2. 

Persons  liable  on  personal  covenants,  see  "Oove- 
nants,"  g  1. 

Persons  who  may  claim  exemptions,  see  "Ex- 
emptions," g  2. 

To  particular  classes  (tf  conveyances,  contracts, 

or  transactions. 
See  "Bills  and  Notes,"  g  2;  "Contracts,"  (  2; 
"Release,"   g   2;   "Usury,"   g  1. 

I  1.     New  parties  and  ebaaiKe  of  parties. 

Motions  to  intervene  in  an  action,  and  to  be 
substituted  as  curator  for  the  plaintiff,  not  filed 


until  after  judgment,  were  properly  overniled. 
— Morton  v.  Supreme  Council  of  Royal  League 
(Mo.  App.)  259. 

Stockholder  of  corporation  held  not  to  have 
such  a  cause  of  action  as  to  entitle  him  to  in- 
tervene in  action  bf  reorganization  conunittee 
against  the  corporation's  mortgagee.— Bangs  v. 
SulUvan  (Tex.  Civ.  App.)  74. 

PARTNERSHIP. 

Contracts  relating  to  partnershiR  bosineaa^  see 
"Contracts,"  g  2. 

f   1.    Tlie  relation. 

The  sharing  of  the  profits  on  a  certain  ship- 
ment with  an  assistant  in  lieu  of  wages  does 
not  constitute  a  partnership.- Texas  &  P.  Ry. 
Co.   T.    Smissen    (Tex.    Civ.    App.)    42. 

t  S.    Rights  and  llablUtles  as  to  tUrd 
persona. 

A  partnership  claim  cannot  be  garnished  for 
an  individual  member's  debt — Raley  t.  Smith 
(Tex.  Civ.  App.)  64. 

Under  Rev.  St  1895,  arts.  1204,  1224.  1256. 
1257,  1259,  1347,  refusal  to  continue  an  action 
on  a  bond  against  a  partnership  and  the  sure- 
ty, for  service  on  a  nonresident  and  insolvent 
partner,  Aeld  not  error. — Geo.  Scalfi  &  Co.  v. 
State  (Tex.  Civ.  App.)  441. 

Under  Rev.  St  1895,  arts.  1204,  1224,  12.V!, 
1257,  1259,  1847,  dismissal  as  to  a  nonresident 
and  insolvent  partner  iu  an  action  on  a  bond 
against  a  partnership  held  not  error. — Geo. 
Scalfi  &  Co.  V.  State  (Tex.  Civ.  App.)  441. 

Under  Rev.  St.  1895,  arts.  1204,  1224,  1256, 
1257,  1259,  1347,  rendition  of  a  judgment 
against  the  surety  on  a  bond,  after  dinnissal  as 
to  a  nonresident  and  insolvent  member  of  the 
firm,  which  was  principal  obligor,  held  proper. 
—Geo.  Scalfi  &  Co.  ▼.  State  (Tex.  Civ.  App.) 
441. 

Under  Rev.  St.  1895,  arts.  1204,  1224,  12.-»6, 
1257,  1259,  1347,  rendition  of  judgment  against 
a  partnership  on  a  bond,  after  dismissal  as  to 
a  nonresident  and  insolvent  partner,  held  not 
error.- Geo.  Scalfi  &  Co.  v.  State  (Tex.  Civ. 
App.)  441. 

I  S.     Death    of   partner,    and    surHTlas 

partners. 

The  surviving  member  of  a  partnership  has 
the  right  to  assign  a  cbose  in  action  which  be- 
longed to  the  partnership.  —  American  Hard- 
wood Lumber  Co.  v.  Nickey  (Mo.  App.)  331. 

A  banking  partnership  held  not  dissolved  by  the 
death  of  one  of  its  members,  and  that  the  es- 
tate of  such  member  was  l)ound  to  contribute  to 
a  loss  sustained  on  a  guaranty  executed  by  the 
surviving  partners.— Hax  v.  Bumes  (Mo.  App.> 
928. 

PASSENGERS. 

See  "Carriers,"  g  8. 

PAVING. 

See  "Municipal  Orporations,"  gg  4-lQ. 

PAYMENT. 

See  "Compromise  and  Settlement" 
Subrogation  on  payment,  see  "Subrogation.** 

0/  particular  classes  qf  obUgaUon*  or  UattUtOet. 

See  "Mortgages,"  g  4. 

Claims  against  estate  of  decedent,  see  "Ex- 
ecutors and  Administrators,"  g  3. 

Price  of  land  sold,  see  "Vendor  aud  Purchas- 
er," g  1. 

Subscriptions  to  corporate  itock,  see  "Ootpora- 
tions,''  11, 
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I  1.    Fleadlas,   erideaee,  trial,  uid  re< 
view. 

Payment  made  br  a  debtor  held  not  preanm- 
ably  made  on  a  mortgage  debt,  instead  of  on 
another.— Powers  v.  McKnight  (Tex.  Qy. 
App.)  540. 

PEDIGREE. 

Declaratlona  aa  evidenoe,  see  "BTidence,"  |  0. 


PERJURY. 


s  1. 


Offensea    aad  reapoaalbUlty  there- 
for. 

Joiy,  in  trial  for  perjary,  held  authorized  to 
eoDTict  on  proof  of  falsity  of  the  statement  on 
■which  the  prosecution  was  predicated.— McCoy 
V.  State  (Tex.  Cr.  App.)  1057. 

I  S.     Froseentlim  and  pnalalimeBt. 

In  a  prosecution  for  perjury,  held,  that  the 
admission  of  certain  evidence  was  not  reversible 
error.— McCoy  v.  State  (Tex.  Cr.  App.)  1057. 

In  a  prosecution  for  perjury,  certain  testimony 
held  properly  received. — McCoy  v.  State  (Tex. 
Cr.  App.)  1057. 

PERPETUITIES. 

A  conveyance  held  not  to  violate  mle  against 
perpetnities. — Stevens  t.  Annex  Realty  Co. 
Tmo.  Snp.)  506. 

PERSONAL  INJURIES. 

See  "Assanlt  and  Battery,"  {  1;  "Negligence." 

Damages,  see  "Damages,"  8  2. 

To  employe,  see  "Master  and  Servant,"  fJ2-7. 

To  passenger,  see  "Carriers,"  i  9. 

To   persons    on    or   near    railroad    tracks,    see 

"Railroads,"  i  8. 
To  persons  on  or  near  street  railroad  track,  see 

"Street  Railroads,"  $  1. 
To  traveler  on  highway,  see  "Highways,"  {  4; 

"Municipal  Corporations,"  i  12. 
To  traveler  on  highway  crossiDg  railroad,  see 

"RaUroada,"  {  7. 
To  traveler  on  toll  road,  see  "Turnpikes  and 

Toll  Roads,"  |  1. 
To  trespasser,  see  "Railroads,"  {  6. 

PETITION. 

In  pleading,  see  "Pleading,"  S  1- 
To  obtain  allowance  of  appeal  or  writ  of  error, 
see  "Appeal  and  ilrror,^'  {  4. 

PHYSICAL  EXAMINATION. 

Of  party,  see  "Discovery,"  {  1. 

PHYSICIANS  AND  SURGEONS. 

Cost  of  medical  treatment  as  element  of  dam- 
ages, see  "Damages,"  i  2. 

Right  of  physician  to  recover  for  time  lost  in 
treating  injured  child,  see  "Parent  and 
Child." 

Sales  of  liquor  by,  see  "Intoxicating  Liqnora," 
S  4. 

PLATS. 

As  evidence  in  civil  actions,  see  "Evidence," 
I  8. 

PLEA. 

In  civil  actions,  see  "Pleading,"  |  2. 

PLEADING. 

Amendment  of  pleadings  on  appeal  from  jus- 
tice's court,  see  "Justices  of  the  Peace,"  |  2. 

Applicability  of  instructions  to  pleadings,  see 
'•Trial,"  i  7. 


Default  judgment  where  pleading  remains  un- 
disposed of,  see  "Judgment,"  §  2. 

Effect  ot  amendment  of  pleadings  as  to  com- 
mencement  of  action,  see  "Limitation  of  Ac- 
tions," 8  2. 

Effect  of  errors  in  as  to  commencement  of 
action,  see  "Limitation  of  Actions,"  |  2. 

Harmless  error  in  rulings  on  pleadings,  see 
"Appeal  and  Error,"  g  17. 

In  octtona  by  or  agalnat  peutlcular  eUaata  of 

parties. 
See  "Carriers,"  §§  7,  9;  "Master  and  Servant," 

{{    7,    8:    "Municipal    Corporations,"    fi    12; 

"Street   Raiboads,''^  {   1;    "Telegraphs    and 

Telephones,"  S  1. 
Foreign  corporations,  see  "Corporations,"  i  2. 

In  imnUsuUiT  octlonB  or  prooeedlngt. 

See  "Injunction,"  {  2;  "Mandamus,"  |  8; 
"Trespass  to  Try  Title,"  8  1. 

Contest  of  local  option  election,  see  "Intoxicat- 
ing Liquors,"  8  2. 

For  breach  of  contract,  see  "Contracts,"  S  5. 

Foreclosure,  see  "Mortgages,"  8  6. 

For  enforcement  of  mechanic's  lien,  see  "Me- 
chanics' Liens,"  8  4. 

For  injuries  to  live  stock,  see  "Carriers,"  8  7. 

For  personal  injuries,  see  "Carriers,"  8  9', 
"Electricity";  "Master  and  Servant,"  8  7; 
"Municipal  Corporationa,"  8  12;  "Street  Rail- 
roads," 8  1. 

For  possession  of  leased  premises,  see  "Land- 
lord and  Tenant,"  8  «• 

For  sale  of  land  for  local  assessments,  see 
"Municipal  CorporatiiHis,"  8  9. 

For  torts  of  employes,  see  "Maater  and  Serv- 
ant," 8  8. 

For  wrongful  attachment,  see  "Attachment," 
8  1. 

Indictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information." 

On  appeal  bond,  see  "Appeal  and  Error,"  8  21. 

On  bail  bond,  see  "Bail,"  $  1. 

On  broker's  bond,  see  ''Principal  and  Surety," 
8  3. 

On  insurance  policy,  see  "Insurance,"  88  14, 
19. 

To  enforce  vendor's  lien  on  lands,  see  "Vendor 
and  Purchaser,"  8  3. 

18  1, 2.  Plea  or  answer,  eross  eomplalnt, 
and  afidavlt  of  defense. 

It  is  not  error  to  strike  out  a  paragraph  of  an 
answer,  where  under  the  remaining  paragraphs 
the  same  defense  may  be  fully  availed  of. — 
Houston  &  T.  C.  R.  Co.  v.  Bell  (Tex.  Civ.  App.) 
56. 

Filing  of  plea  of  privilege,  not  in  order  of 
pleading  as  prescribed  by  rule  7  of  Court  of 
Civil  Appeals  (C7  S.  W.  liv),  under  Rev.  St 
art  12C2,  held  to  constitute  waiver  of  plea  in 
abatement  of  writ.— Texas  &  P.  Ry.  Co.  v. 
Lynch  (Tex.  Civ.  App.)  65. 

8  3.     Demnrrer  or  ezeeptlon. 

Demurrer  to  the  answer  should  be  carried 
back  to  the  petition,  if  the  petition  be  defective. 
— Hoskins  V.  Southern  Nat  Bank  (Ky.)  786. 

8   4.    Slfaatnre   and   Tertiloation. 

A  petition  not  alleging  the  signing  of  a  writ- 
ten contract  by  defendants,  but  merely  an 
agency  between  them,  held  not  to  require  a 
denial  under  oath.— Texas  &  P.  Ry.  Co.  v.  Byers 
Bros.  (Tex.  Civ.  App.)  427. 

8  S.    Motioaa. 

A  complaint  in  a  suit  for  unlawful  detainer 
held  to  state  two  sets  of  facta  not  necessarily 
Inconsistent,  so  as  to  require  plaintiff  to  elect 
on  which  he  would  rely. — Gossett  v.  Devorss 
(Mo.  App.)  731. 

8   6.    Issves,  proof,  and  varianoe. 

A  defense  of  ultra  vires  must  be  pleaded, 
in  order  to  make  it  available. — ^Williams  v. 
Verity  (Mo.  App.)  732. 
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The  petition  alleging  one  ground  for  recoverf 
of  a  penalty  against  a  surety  company  under 
Acts  1897,  p.  247,  c.  166,  i  10,  recovery  cannot 
be  had  on  proof  of  another  ground. — Hobinaon  t. 
National  Surety  Co.  fXez.  Civ.  App.)  26. 

I  7.    Defeeta  and  objeotioiu,  ■wmi.-vmr,  wsnA 
alder  by  verdict  or  Jndgmant. 

One  who  does  not  avail  himself  of  the  pro- 
vision of  Rev.  St.  1809,  8  0.55,  will  be  deemed 
to  have  waived  a  variance  between  the  plead- 
ings and  proof.— Kansas  City  t.  Ferd  Heim 
Brewing  Co.  (Mo.  App.)  302. 

Where  a  party  replies,  after  his  motion  to 
strike  out  new  matter,  stated  in  an  answer  as 
both  a  defense  and  a  counterclaim,  is  overrul- 
ed, he  waives  his  objection. — Dwyer  t.  Rohan 
(Mo.  App.)  384. 

PLEDGES. 

Of  principal's  credit  by   agent,  see  "Principal 

and  AKent,"  §  2. 
Of   property   pending   bankruptcy   proceedings, 

see  "Bankruptcy,"  {  1. 

Mere  notice  of  ownership  adverse  to  pledgor 
held  insufficient  to  invalidnte  sale  of  pledge  by 
pledgee.— May  v.  Martin  (Tex.  Civ.  App.)  840. 

Real  owner  of  note  held  estopped  to  question 
his  bailee's  pledge  thereof.— May  t.  Martu  (Tex. 
Civ.  App.)  840. 

POISONS. 

Well-poisoning,  see  "Homicide,"  |  4. 

Under  Rev.  St.  1899,  §5  8040.  3044,  a  register- 
ed pharmacist  held  not  entitled  to  dispense  mor- 
phine or  other  poisonous  medicines,  except  on 
physicians'  prescriptions.  —  Fowler  t.  Randall 
(Mo.  App.)  931. 

Plaintiff's  wife  held  guilty  of  contributory  neg- 
ligence as  a  matter  of  law  in  taking  an  entire 
package  of  morphine  which  she  had  purchased 
from  a  druggist.- Fowler  v.  Randall  (Mo.  App.) 
931. 

Plaintiff's  wife  held  charged  with  knowledge 
of  the  poisonous  character  of  a  drug,  which  was 
purchased  for  her  b.v  her  agent,  who  warned  the 
wife  thereof.— Fowler  v.  Randall  (Mo.  App.) 
931. 

POLICE. 

See  "Municipal  Corporationa,"  I  8. 

POLICE  POWER. 

Of  municipality,  see  "Hmtidpal  Corporations," 
{  10. 

POLICY. 

Of  insurance,  see  "Insurance." 

POLITICAL  RIGHTS. 

Suffrage,  see  "Elections." 

POSSESSION. 

See  "Adverse  Possession." 

Of  demised  prranises,  see  "Landlord  and  Ten- 


ant," 8  a. 


POWERS. 


Of  attorney,  see  "Principal  and  Agent" 
Of  executor  under  will,  see  "Executors  and  Ad- 
ministrators," 8  2. 
Of  sale  in  mortgage,  see  "Mortgages,"  |  6. 

PRACTICE. 

Procedure  of  particular  courts,  see  "Courts." 
Prosecution  of  actions  in  general,  see  "Action," 
82.      . 


In  txittfcular  ctoU  actions  or  proceedinga. 
See  "Account,"  8  1;  "Ejectment";  "Mandamus." 

Condemnation  proceedings,  ae«  "Ehninent  Do- 
main," 8  3. 

PartUmlar  proceecUnut  <n  action*. 

See  "Abatement  and  Revival";  "Affidavits"; 
"Continuance";  "Costt";  "Damages,"  f  7; 
"Depositions" ;  "Dismissal  and  Nonsuit":  "Di- 
vorce," §  2:  "Evidence":  "Execution";  ''Judg- 
ment"; "Judicial  Sales'":  "Jury":  "Umita- 
tion  of  Actions";  "Parties'";  "Pleading";  "Pro- 
cess"; "Removal  of  Causes";  "Stipulations"; 
"Trial";    "Venue." 

Verdict,  see  "Trial,"  8  IL 

Particular  remedies  In  or  ineldent  to  actUms. 

See  "Attachment";  "Discovery";  "Garnish- 
ment"; "Injunction";  "Receivers";  "Super- 
sedeas."" 

Procedure  in  criminal  prosecuttoru. 
See  "Bail,"  8  1;    "Criminal  Law." 
Violation  of  liquor  laws,  see  "Intoxicating  Liq- 
uors," 8i  6.  6. 

Procedure  in  exercise  cf  special  Jurtsdietions, 

In  bankruptcy,  see  "Bankruptcy,"  8  L 

In  equity,  see  "Equity." 

In  justices'  courts,  see  "Justices  of  the  Peace," 

Prooedvre  an  review. 
See    "Appeal    and    Error";     "Justices   of   the 
Peace,'^8  2;    "New  Trial." 

PREJUDICE 

Ground  for  reversal  in  dvil  actions,  see  "Appeal 
and  Error,"  8  17. 

PRELIMINARY  EXAMINATION. 

On  criminal  charge,  see  "Criminal  Law,"  |  8. 

PREMIUMS. 

For  insurance,  see  "Insurance,"  8  A> 

PRESUMPTIONS. 

In  dvil  actions,  see  "Evidence,"  8  2. 
On  appeal  or  error,  see  "Appeal  and  Error,**  8 
14. 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  Client";    "Brokew.** 

AdmissiouB  by  agent,  see  "Evidence,"  8  5. 

Appointment  of  agent  by  infant,  see  Infants," 
8  2. 

Insurance  agents,  see  "Insurance,"  I  2. 

Taking  goods  by  agent  as  larceny,  see  "Lar- 
ceny," 8  1. 

8   1.    The  relation. 

Evidence  held  to  fail  to  establish  an  agencT 
by  ratification. — Chicago  Cottage  Organ  Co.  t. 
Stone  (Ark.)  392. 

Evidence  held  to  show  that  defendant  bad 
not  contracted  witit  plaintiff  to  act  as  its  agent. 
— Chicago  Cottage  Organ  Co.  r.  Stone  (Ark.) 
392. 

The  fact  of  agency  must  be  proved  otherwise 
than  by  the  declaration!  of  the  one  charged  as 
being  the  agent.— Dieclunan  v.  Weirich  (Ky.) 
1119. 

One's  agency  cannot  I>e  proved  by  his  owd 
declarations  or  admissions. — Waters-Pierce  Oil 
Co.  v.  Jackson  Junior  Zinc  Co.  (Mo.  App.) 
272. 

Agency  cannot  be  proved  by  the  acta  or  dec- 
larations of  the  agent,  wliich  are  not  sliovii  to 
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have    been   known    b;    the    principal.— M.    A. 
Cooper  &  Co.  t.  Bawyer  (Tex.  Civ.  App.)  992. 

f   2.    Btsltts  aad  lUblUttes  •■  to  tUrd 
paraona. 

Merely  showing  that  one  was  anthoriaed  to 
collect  rent  tor  a  landlord  is  not  evidence  of 
authority  to  make  contracts  for  renting  respect- 
ing the  landlord's  property. — Dieckman  t.  Wei- 
rich  (Ky.)  1119. 

A  commercial  agency  ia  responsible  in  libel 
for  acts  of  its  agents  done  in  the  course  of  its 
business.— Minter  t.  Bradstreet  Co.  (Mo.  Sup.) 
66& 

Where  a  person  had  been  defendant's  agent 
in  baying  goods  from  plaintiff,  plaintiff  was 
entitled  to  recover  for  subsequent  sales  in  case 
he  had  no  notice  of  the  revocation  of  the  agen- 

gr. — ^Waters-Pierce  Oil  Co.  t.  Jacksou  Junior 
inc  Co.  (Mo.  App.)  272. 

Defendant  is  not  liable  for  the  value  of  goods 
sold  to  another,  who  wag  at  no  time  his  agent, 
and  who  did  not  assume  to  act  as  such  with  bis 
knowledge. — Waters-Pierce  Oil  Co.  v.  Jackson 
Junior  Zinc  Co.  (Mo.  App.)  272. 

Defendant  held  bound  by  the  admissions  and 
promises  of  its  agents,  irrespective  of  the  ac- 
tual authority  vested  in  them. — Hill  Bros.  t. 
Bank  of  Seneca  (Mo.  App.)  807. 

Plaintiff  held  not  entitled  to  recover  for 
threshing  wheat  mortgaged  to  defendant,  on 
promises  of  defendant  s  agent,  whose  agency 
plaintiff  knew  had  expired,  to  pay  for  the  same. 
—Hill  Bros.  V.  Bank  of  Seneca  (Mo.  App.)  307. 

A  principal  is  bound  by  the  kuowled|:e  of  an 
agent  only  when  such  agent  acquires  his 
knowledge  in  the  transaction  of  his  ^incipai's 
business. — Merrill  v.  Southwestern  Telegraph 
&  Telephone  Co.  (Tex.  dr.  App.)  422. 

An  agent  for  the  sale  of  goods  having  ap- 
parent authority  to  agree  that  they  may  be 
returned,  if  unsatisfactory,  and  the  buyer  hav- 
ing no  notice  that  the  agent  was  disregarding 
instructions  in  doing  so,  the  fact  that  he  may 
hare  acted  contrary  to  instructions  is  im- 
material.— Eastern  Mfg.  Co.  v.  Brenk  (Tex. 
av.  App.)  538. 

An  agent  for  the  sale  of  goods  having  ap> 
parent  authority  to  agree  that  they  ma.v  be 
returned,  if  unsatisfactory,  it  is  immaterial 
that  the  seller  is  not  apprised  of  such  agree- 
ment—Eastern Mfg.  Co.  V.  Brenk  (Tex.  C!t. 
App.)  638. 

It  is  within  the  apparent  scope  of  an  agency 
for  the  sale  of  goods  to  stipulate  that,  if  the 
property  sold  is  unsatisfactory  to  the  pur- 
chaser, it  may  be  returned  for  credit.— EJastern 
Mfg.  (3o.  T.  Brenk  (Tex.  CSt.  App.)  638. 

PRINCIPAL  AND  SURETY. 

See  "Ban." 

Liabilitioa  of  snreties  on  bonds  for  performance 
of  duties  of  tmst  or  office,  see  "Sheriffs  and 
Constables,"  §  2. 

Liabilities  of  sureties  on  bonds  in  legal  proceed- 
ings, see  "Appeal  and  Krror,"  {  21. 

Liabilities  of  sureties  on  liquor  dealer's  bond, 
see  "Intoxicating  Liquors,     |  3. 

I    1.    Creation  sad  ezlstenco  of  relation. 

Surety  on  note  in  blank  hfld  not  relieved  be- 
canse  it  was  filled  up  to  exceed  amount  agreed 
on. — Dow-Hayden  Grocery  Co.  v.  Muncy  (Ky.) 
1030. 

Forbearance  to  sne  on  pa!<t-dne  account,  and 
extension  of  time,  JieM  sufflcieut  cnnsiderntion 
for  note,  both  as  to  maker  and  surety.— Dow- 
Hayden  Grocery  Co.  v.  Muncy  (Ky.)  1030. 

He  surrender  of  stock  pledged  to  secure  the 
payment  of  a  note  is  sufficient  considerntion  to 
support  the  signature  of  &  surety.— Zuendt  v. 
Doemer  (Mo.  App.)  878. 


I   2.     Disohisrge  of  surety. 

Husband's  execution  of  notes  sooner  maturing 
held  not  to  release  wife's  property  incumbered 
to  secure  his  note.— Johnson  v.  Franklin  Bank 
(Mo.  Sup.)  191. 

Acceptance  of-  husband's  note,  overdue  by  its 
terms,  held  an  extension  of  time  to  him,  releasing 
wife's  property  incumbered  to  secure  big  note. 
—Johnson  v.  Franklin  Bank  (Mo.  Sup.)  191. 

A  stipulation  in  a  note  waiving  notice  of  ex- 
tension of  time  held  binding  on  the  sureties. — 
First  Nat  Bank  v.  Wells  (Mo.  App.)  293. 

I  8.    B«ntedlea  of  oredltors. 

In  an  action  on  a  broker's  bond,  petition  held 
to  sufficiently  aver  that  the  ^oods  were  sent  to 
the  broker  to  sell  and  remit  the  proceeds  to 
plnintiffs.— W.  E.  Merkley  &  Son  v.  United 
States  Fidelity  &  Guaranty  Co.  (Ky.)  1126. 

PRIORITIES. 

Of  mortgages,  aee  "Morteages,"  {  1. 
Of  vendor's  lieu,  see  "Vendor  and  Purchaser," 
8  8. 


PRISONS. 


Ky.  St.  f  8748,  only  punishes  jailer  for  will- 
ful misconduct- Lynch  v.  Commonwealth 
(Ky.)  745. 

In  prosecution  of  jailer  for  misconduct,  held, 
that  juiT  should  have  been  instructed  under 
Ky.  St  f  1339,  as  well  as  under  section  8748.— 
I^nch  T.  Commonwealth  (Ky.)  746. 

Ky.  St.  ^  1339,  punishes  jailer  for  negligent- 
^  permitting  prisoner  to  escape. — Lynch  t. 
(Commonwealth  (Ky.)  745. 

PROBABLE  CAUSE. 

For  prosecution,  see   "Malicious  ProMcntloii," 

PROBATL 

Of  will,  see  "Wills,"  i  8. 

PROCEEDS. 

Of  homestead,  see  "Homestead,"  {  1. 

PROCESS. 

Harmless  error,  see  "Appeal  and  Slrror,"  {  17. 

In  actions  against  insane  persons,  see  "Insane 
Persons,"  §  2. 

In  actions  for  rale  of  land  for  taxes,  see  "Taxa- 
tion," {  4. 

In  actiona  In  justices'  courts,  see  "Justice*  of 
the  Peace,"  i  1. 

To  sustain  judgment  see  "Judgment,"  t  1. 

Particular  forma  of  write  or  other  proceei. 

See  "Execution";  "Garnishment";  "Injunction": 
"Mandamus." 

I    1.    Serrlee. 

Return  on  service  of  summons,  made  by  leav- 
ing with  member  of  defendant's  family,  need 
not  show  name  of  such  member. — Box  v.  Equita- 
ble Securities  Co.  (Ark.)  100. 

Under  Bev.  St.  1899,  I  562,  service  of  pfo- 
cesa  held  insufficient  to  confer  jurisdiction  over 
defendants,  so  that  default  judgment  against 
them  is  void. — Roberts  v.  Stone  (Mo.  App.) 
388. 

I  8.     Defects,     objeetioas,    mnd    amend- 
ment. 

Evidence  on  an  application  to  amend  the 
sheriff's  return  on  a  summons  after  judgment 
examined,  and  held,  that  the  refusal  of  the  ap- 
plication was  not  an  abuse  of  discretion. — 
Feurt  V.  Caster  (Mo.  Sup.)  676. 
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Under  Rev.  St.  1899,  U  657,  660,  the  court, 
after  judgment,  may,  in  its  discretion,  .amend 
or  refuse  to  amend  the  aherififs  return  ou  the 
summons.— Feurt  y.  Caster  (Mo.  Sup.)  SIQ. 

PROHIBITION. 

Of  traffic  In  intoxicating  liquors,  see  "Intoxi- 
cating liiquors." 

PROMISE  OF  MARRIAGE. 

See  "Breach  of  Marriage  Promise." 

PROMISSORY  NOTES. 

Sec  "Bills  and  Notes." 

PROOF. 

Of  death,  see  "Death,"  §  1. 

Of  loss  insured  against,  see  "Insurance,"  |  12. 

PROPERTY. 

See  "Animals";  "Exchange  of  Property";  "Fix- 
tures." 

Adverse  possession,  see  "Adverse  Possession." 

Constitutional  guaranties  of  rights  of  property, 
see  "Constitutional  Law,"  85  2,  6. 

Taking  for  public  use,  see  "Eminent  Domain." 

PROVINCE  OF  COURT  AND  JURY. 

In  dvll  actions,  see  "Trial,"  |  4. 

In  criminal  prosecutions,  see  "Criminal  Law," 

in. 

PROVISO. 

In  statute,  see  "Statutes,"  i  8. 

PROXIMATE  CAUSE. 

Direct   or  remote  consequeuces  of   injury,    see 

"Damages,"  S  2. 
Of  death,  see  "Insurance,"  i  11, 
Of  injury,  see  "Negligence,"  i  1, 

PUBLIC  DEBT. 

See  "Municipal  Corporations,"  |  13. 

PUBLIC  IMPROVEMENTS. 

By  municipalities,  see  "Municipal  Corporations," 

PUBLIC  LANDS. 

{   1.    Survey    and    disposal    of   lands    of 
United  States. 

Act  Cong.  Sept.  28,  1850  (9  Stat.  519),  held 
to  constitute  a  grant  of  public  swamp  lands 
to  the  several  states  in  praesenti,  without  the 
necessity  of  a  formal  conveyance. — Simpson  v. 
Stoddard  Cbuuty  (Mo.  Sup.)  700;  I.  &  J.  H. 
Himmelberger  v.  Same,  Id. 

Under  Act  Nov.  4,  186T  (Gen.  St.  1865,  c. 
48,  i  1),  Act  March  27,  1868,  and  Act  March 
10,  1869,  the  county  court  held  entitled  to  sell 
swamp  lands  patented  to  the  county  at  pri- 
vate sale  for  less  than  $1.25  per  acre. — Simp- 
son V.  Stoddard  County  (Mo.  Sup.)  700;  L  & 
J.  H.  Himmelberger  v.  Same,  Id. 

The  trust  imposed  on  counties  to  use  the 
proceeds  of  swamp  lands  for  the  benefit  of  the 
school  funds,  under  Act  March  27,  1868,  {  8, 
held  to  attach  to  the  proceeds  only,  and  not 
to  run  with  the  land.— Simpson  v.  Stoddard 
County  (Mo.  Sup.)  700;  I.  &  J.  H.  Himmel- 
berger V.  Same,  Id. 


Laws  1901,  p.  202,  validatinj;  patents  to 
swamp  lands,  held  not  to  impair  any  rested 
rights  of  the  counties  which  had  conveyed 
such  lands,  but  was  a  valid  exercise  of  the 
state's  power  to  cure  defects  therein. — Simp- 
son V.  Stoddard  County  (Mo.  Sap.)  700;  I.  & 
J.  H.  EUmmelberger  v.  Same^  Id. 

A  county  held  barred  by  laches  from  claim- 
ing title  to  swamp  lands  irregularly  conveyed 
to  bona  fide  purchasers,  who  had  occupied  the 
land  for  more  than  30  years  and  paid  taxes 
thereon. — Simpson  v.  Stoddard  County  (Mo. 
Sup.)  700;  I.  ft  J.  H.  Himmelberger  ▼.  Same, 
Id. 

Where  a  county  court  had  authority  to  con- 
vey swamp  lands,  and  the  commissioner's  pat- 
ent was  regular  on  its  face,  a  subsequent  bona 
fide  purchaser  htid  not  charged  with  notice 
of  irregularities  in  the  order  appointing  the 
commissioner. — Simpson  v.  Stoddard  County 
(Mo.  Sup.)  700;    I.  &  J.  H.  Himmelberger  v. 


Sup 
I,  Id. 


Same, 

{  2.    Disposal  of  lands  of  tlie  statoa. 

Evidence  held  insufficient  to  overcome  pre- 
sumption that  person  named  in  patent  was  per- 
son who  had  the  survey  made  and  obtained  a 
patent  for  the  land.— Huft  v.  Mlniard  (Ky.) 
1036. 

The  commissioner  of  the  general  land  office 
has  a  right  to  cancel  an  award  of  public  do- 
main not  authorized  by  law. — Moore  v.  Kogan 
(Tex.   Sup.)  1. 

The  forfeiture  prescribed  by  Batte'  Ann.  Civ. 
St.  art.  4218ff,  in  case  of  sale  of  additional 
school  lands  bought  thereunder,  held  not  to  ap- 
ply to  school  lands  bought  under  article  4S18f£C 
— Roberson  v.  Sterrett  (Tex.  Sup.)  2. 

A  land  commissioner  held  to  have  no  power 
to  cancel  an  existing  lease  of  school  lands  and 
execute  another  lease  to  the  holder  of  the  leaM 
so  canceled.— Blevins  v.  Terrell  (Tex.  Sup.)  5J<). 

Where  a  valid  lease  of  school  lands  was  il- 
legally canceled  and  an  intervening  lease  exe- 
cuted, and  after  the  expiration  of  the  first 
lease  the  intervening  lease  was  canceled  and  a 
third  lease  executed,  the  latter  lease  held  valid. 
—Blevins  v.  Terrdl   (Tex.  Sup.)  515. 

Laws  1897,  p.  186,  c.  129,  held  not  to  pre- 
vent a  sale  of  leased  public  lands  during  tiie 
term  of  the  lease:  the  lessee  waiving  his 
rights.- Tolleson  v.  Rogan  (Tex.  Sup.)  520. 

Under  Laws  1897,  p.  184,  c.  129,  and  Rev. 
St.  1895,  arts.  4218e,  4218f,  4218J,  et  seq..  Com- 
missioner of  General  Land  Office  held  to  have 
no  authority  to  cancel  sale  of  school  lands  for 
mistake  in  classification.— Harper  v.  Terrell 
(Tex.  Sup.)  949. 

Act  April  4,  1881  (Gen.  Laws  1881,  p.  105,  c. 
92),  validating  decrees  confirming  titles  to  land, 
held  not  to  hare  validated  a  judgment  setting 
aside  a  judgment  rendered  under  Act  Feb.  11, 
1800  (Gen.  Laws.  1860,  p.  109,  c.  78),  provid- 
ing for  suits  against  the  state  to  determine  land 
titles.— State  v.  O'Connor  (Tex.  Sup.)  1041. 

Certificate  of  clerk  that  no  lease  of  school 
lands  "then  in  force"  was  of  record  hdd  not 
a  compliance  with  Rev.  St.  art.  42188. — Irwin 
ft  Sanders  v.  Mayes  (Tex.  Civ.  App.)  33. 

Acts  1897,  p.  186,  c.  129  (Rev.  St  art  42188). 
recognized  and  thus  far  validated  leases  of 
school  lands,  void  for  failure  to  record  the  samp 
under  Acts  1895,  p.  69,  c.  47  (Rev.  St  art. 
4218r). — Irwin  &  Sanders  v.  Mayes  (Tex.  CSv. 
App.)  33. 

Commissioner  has  no  i>ower  to  disregard  an 
existing  lease  of  school  land,  and  award  a  new 
one,  on  any  other  evidence  than  the  certificate 
of  the  clerk  that  the  lease  was  not  of  record, 
required  by  Rev.  St  art  ^188. — Irwin  &  San- 
ders V.  Mayes  (Tex.  Civ.  App.)  83. 

One  who  seeks  to  establish  a  forfeiture  of  a 
school   land   lease  under-  Rev.   St.   art.   421Sb, 
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must  prove  the  certificate  of  the  clerk  stating 
that  the  lease  was  not  recorded  as  reqnired  by 
the  act.— Irwin  &  Sanders  v.  Mayes  (Tex.  Civ. 
App.)  33. 

The  privilege  of  a  lessee  of  state  lands  to  pur- 
chase the  land  within  60  days  after  the  expira- 
tion of  the  lease  in  preference  to  other  pur- 
chasers is  a  persona]  privilege,  destroyed  by 
his  transferring  the  lease  to  another.— Adkinson 
V.  Porter  (Tex.  Civ.  App.)  43. 

Rev.  St  art.  3250,  prohibiting  subleasing 
without  the  landlord's  consent,  held  applicable 
to  tenancies  of  public  lands.— Adkinson  v.  Porter 
<Tex.  Civ.  AppO  43. 

The  privilege  of  a  lessee  of  state  lands  to 
purchase  the  land  within  60  days  after  the  ex- 
piration of  the  lease,  destroyed  by  the  transfer 
of  the  lease,  held  not  revived  by  the  transferee 
-quitclaiming  his  interest  in  the  lands  to  lessee. — 
Adkinson  v.  Porter  (Tex.  Civ.  App.)  43. 

Wife  of  applicant  for  school  lands  held  to  have 
made  settlement  for  both,  and  not  for  herself 
alone.— Willingham  t.  Floyd  (Tex.  Civ.  App.) 
831. 

Under  Rev.  St.  art  4218j,  held,  that  whei-e 
rights  of  purchaser  of  school  lands  have  not 
been  forfeited  for  abandonment,  and  a  cer- 
tificate of  occupancy  has  been  issued,  a  subse- 
?uent  applicant  cannot  show  abandonment. — 
.amkin  v.  Matsler  (Tex.  Civ.  App.)  970. 

Applicant  for  school  lauds  held,  as  against  a 
■certificate  of  settlement  issued  under  Rev.  St. 
art.  4218J,  to  another,  entitled  to  show  that  the 
other  had  not  made  an  actual  settlement  as 
required  by  statute.- Lamkin  v.  Matsler  (Tex. 
Civ.  App.)  970. 

A  bounty  land  certificate  held  a  grant  based 
on  the  consideration  of  the  solder's  service. — 
Halsted  v.  Allen  (Tex.  Civ.  App.)  1068. 

The  pay  of  soldiers  under  Joint  Resolution 
Nov.  24,  1836,  held  not  limited  to  money,  but  to 
include  land  grants  for  service,  including  the 
time  between  the  solder's  leaving  home  and  his 
mustering  into  the  service. — Halstead  v.  Allen 
(Tex.  CiT.  App.)  1068. 

In  an  action  to  recover  school  lands,  plaintiff 
must  show  that  award  to  prior  applicant  was 
unauthorized. — Landers  v.  Boliver  (Tex.  Civ. 
App.)  1075. 

Variance  between  application  for  purchase 
of  school  lands  and  the  purchaser's  obligation 
held  immaterial.— Hamilton  v.  Votaw  (Tex.  Civ. 
App.)  1001. 

Certain  state  lands  held  detached  lands  at  the 
time  of  their  sale. — Hamilton  v.  Votaw  (Tex 
Civ.  App.)  1081. 

If  an  applicant  to  purchase  school  lands  un- 
dertakes to  describe  the  lands  in  the  obligation 
filed  by  him,  held  that  it  is  void  if  it  describes 
a  different  tract  from  that  described  in  the  ap- 
plication (Rev.  St  art  4218j).— Hamilton  v. 
Votaw  (Tex.  Civ.  App.)  1091. 

An  adverse  claimant  cannot  assail  the  title 
of  a  pureha.ser  of  school  lands  on  the  ground 
that,  in  making  his  purchase,  he  acted  in  collu- 
8ion  with  some  other  person.— Hamilton  v. 
Votaw  (Tex.  Civ.  App.)  1091. 

PUBLIC  USE. 

Taking  property  for  public  use,  see   "Eminent 
DomaiD." 

PUBLIC  WATER  SUPPLY. 

:See  "Waters  and  Water  Courses,"  {  3. 

PUNISHMENT. 

Fines,  see  "Finee." 

For  violation  of  injunction,   see  "Injunction," 
f  8. 


PUNITIVE  DAMAGES. 

See  "Damages,"  g  4. 

QUASHING. 

Indictment  or  information,  see  "Indictment  and' 
Information,"  §  3. 

QUESTIONS  FOR  JURY. 

In  civil  acUons,  see  "TrUl,"  I  8. 
In  criminal  prosecutions,  see  "Criminal  Law," 
S  11. 

RAILROADS. 

See  "Pixtnrea";  "Street  Railroads." 
As  employers,  see  "Master  and  Servant" 
Carriage   of  goods   and   passengers,    see  "Car- 
riers." 
Error  in  instructions  in  action  against  railroad 
company  as  on  weight  of  evidence,  see  "Trial," 
§4. 
Taxation,  see  "Taxation,"  (  2. 

{    1.    Ballrosd  oompsmles. 

An  amendment  to  a  railroad  charter,  defective 
because  acknowledged  before  a  notary  public, 
held  validated  by  Acts  1901.  p.  179,  c.  118, 
amending  Acts  Ex.  Sess.  1890,  p.  43,  c.  17.— 
Tennessee  Cent  R.  Co.  v.  Campbell  (Tenn.) 
112 ;   Same  v.  Murphy  Land  Co.,  Id. 

I  2.     Ziooatlon  of  road,  tenulal,  mnd  sta- 
tloiia. 

Discretion  to  locate  line  of  railroad  held  to 
vest  in  the  company;  the  location  not  being 
definitely  fixed  by  the  charter. — Tennessee  Cent. 
R.  Co.  v.  Campbell  (Tenn.)  112 ;  Same  v.  Mur- 
phy Land  Co.,  Id. 

A  proposed  line  of  railroad  held  not  a  belt 
line,  in  proceedinn  to  condemn  land  for  such 
line.— Tennessee  Cent  R.  Co.  v.  Campbell 
(Tenn.)  112 ;    Same  v.  Murphy  Land  Co.,  Id. 

In  proceedings  to  condemn  land  for  a  proposed 
line  of  railroad,  lield,  that  it  was  not  indis- 
pensable to  the  validity  of  the  location  of  such 
line  that  the  directors  of  the  road  make  the 
location.— Tennessee  Cent  R.  Co.  v.  Campbell 
(Tenn.)  112;    Same  v.  Murphy  Land  Co.,  Id. 

i  3.    Blsltt  of  wajr  and  other  Intereata 
In  land. 

Evidence  as  to  the  condition  of  a  highwu 
long  before  it  was  appropriated  by  a  railroad, 
and  of  a  new  road  long  after  it  was  built  to 
replace  the  old  one,  held  inadmissible  in  an  ac- 
tion by  a  county  for  damages  for  such  appro- 
priation.—St  Louis,  S.  F.  &  T.  Ry.  Co.  v. 
Grayson  County  (Tex.  Civ.  App.)  64. 

In  an  action  by  a  county  against  a  railroad 
for  damages  caused  by  defendant's  appropria- 
tion of  a  highway,  held  error  to  refuse  a  certain 
charge.— St.  Louis,  S.  P.  &  T.  Ry.  Co.  v.  Gray- 
son County  (Tex.  Civ.  App.)  64. 

Afeasure  of  damages  to  be  recovered  by  a 
county,  where  a  railroad  constructed  a  new  road 

Sarallel  to  an  old  road  appropriated  by  it,  de- 
ned.— St  Louis,  S.'  F.  &  T.  Ry.  Co.  v.  Gray- 
son County  (Tex.  Civ.  App.)  64. 

A  county  may  maintain  an  action  for  dam- 
ages for  the  appropriation  of  a  highway  taken 
by  a  railway  company,  under  the  provisions  of 
Rev.  St  1895,  art  4426.— St  Louis,  S.  P.  &  T. 
Ry.  Co.  T.  Grayson  County  (Tex.  Oiv.  App.)  64. 

i   4.     Oonstrnotlon,      maintenance,      and 
eqnipnient. 

Report  of  commissioners,  under  Rev.  St. 
1899,  §1  1035,  12CS,  relative  to  the  crossing  of 
one  railroad  by  another,  held  not  absolutely 
conclusive  as  to  point  and  manner  of  crossing. 


but  open  to  review  by  the  court — State  ex  rel. 

"■    "    Ippi  River  &  B. _       .       .-- 

Sup.)  485. 


Mississippi  River  &  B.  T.  ^y.  v.  Dearing  (Mo. 
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I   S.   Operailoa  —  Btatntorr.     mnnleipal, 
asd  offlelal  regvlstloiu. 

City  ordinance,  limiting  speed  of  trains  to 
six  miles  an  hour,  held  unreasonable  as  to  an 
unpopulous  part  of  tlie  city.— City  of  Platts- 
burg  T.  Hagenbush  (Mo.  App.)  725. 

City  ordinance,  limiting  speed  of  trains  to 
six  miles  an  bour,  held  reasonable  as  to  a  popu- 
lous part  of  the  city.— City  of  Plattsburg  v. 
Hagenbush  (Mo.  App.)  725. 

Where  the  indictment  charges  willfully  and 
maliciously  placing  obstmctious  on  the  track  of 
a  particular  railroad  comimny,  naming  it,  the 
description  of  the  track  must  be  proTed  as  al- 
leged.—Blocker  y.  State  (Tex.  Cr.  App.)  955. 

8   6.    —  Injuries  to   Ilceaaees   or  teea- 
paaaera  in  (oneral. 

A  railroad,  having  knowledge  of  the  nsaal 
presence  of  trespassers  on  its  tracks,  owea 
them  the  duty  of  using  ordinary  care  to  avoid 
injury  to  them.— Ollis  v.  Houston,  B.  &  W.  T. 
Ry.  Co.  (Tex.  Civ.  App.)  30. 

3  7.     —  Acoidents  at  evosslncs. 

Question  whether  failure  to  give  warning  of 
approach  of  train  to  a  trestle,  over  a  highway, 
is  negligence,  is  for  the  jury.— Chesapeake  &  N. 
Ry.  Co.  V.  Ogles  (Ky.)  761. 

Where  a  railroad  trestle  crossed  a  highway, 
it  is  the  duty  of  those  in  charge  of  a  train  ap- 
proaching the  trestle  to  give  warning  of  its  ap- 
proach.— Chesapeake  &  N.  Ry.  Co.  ▼.  Ogles 
(Ky.)  751. 

Plaiutiff,  in  action  against  railroad  for  negli- 
gence in  failing  to  give  signal  of  approach  of 
train,  held  not  guilty  of  contributory  negligence 
in  jumping  from  buggy,  while  in  sudden  fear  of 
horse  frightened  by  the  train.— Chesapeake  & 
N.  Ry.  Co.  ▼.  Ogles  (Ky.)  751. 

In  an  action  for  injuries  at  a  railroad  cross- 
ing, an  instruction  on  discovered  peril  held  not 
i'ustified   by   the   evidence.— Guyer   t.   Missouri 
>ac.  Ry.  Co.  (Mo.  Snp.)  584. 

Evidence  in  an  action  for  injuries  at  a  rail- 
road crossing  held  to  show  plaintiff  gnilty  of 
contributory  negligence  as  a  matter  of  law. — 
St  Louis  S.  W.  Ry.  Co.  v.  Branom  (Tex.  Civ. 
App.)  1064. 

Where  plaintiff's  evidence  in  an  action  for 
injtiries'  at  a  railroad  crossing  showed  that  he 
was  guilty  of  contributory  negligence  as  a  mat- 
ter of  law,  it  was  not  necessary  that  such  is- 
sue should  be  submitted  to  the  jury.— St.  Louis 
S.  W.  Ry.  Co.  V.  Branom  (Tex.  Civ.  App.) 
1064. 

§  8>     ^"^  Injuries  to  persons  on  or  near 
traoks. 

A  railroad  company  held  not  liable  to  a  trav- 
eler on  a  near-by  parallel  highway  for  failure 
to  give  statutory  crossing  signals.— Melton  v. 
St  Louis  &  S.  F.  R.  Co.  (Mo.  App.)  231. 

A  railroad  held  not  required  to  warn  a  trav- 
eler on  a  near-by  parallel  highway  of  the  ap- 
S roach  of  a  train. — Melton  t.  St  Louis  &  S.  F. 
t.  Co.  (Mo.  App.)  231. 

Railroad  held  to  owe  no  duty  to  a  trespasser 
on  one  of  its  bridges  to  keep  lookout  for  him. — 
McCowen  v.  Gulf,  C.  &  S:  F.  Ry.  Oo.  (Tex. 
Civ.  App.)  46. 

Instruction  in  action  for  injuries  to  trespas- 
ser on  railroad  bridge  held  not  to  be  on  the 
weight  of  evidence. — McCowen  v.  Gulf,  C.  &  S. 
F.  Ry.  Co.   (Tex.  Civ.   App.)  4a 

Error  in  instruction  in  action  for  injuries  to 
trespasser  on  railroad  bridge  held  not  cured  by 
a  subsequent  correct  charge. — McCowen  v.  Gulf, 
C.  &  S.  F.  Ry.  Co.  (Tex.  Civ.  App.)  46. 

Evidence  held  to  show  that  one  run  over  by 
a  railroad  train  was  lying  on  the  track  when 
struck.— Gulf,  C.  &  S.  P.  Ry.  Oo.  t.  Matthews 
(Tex.  Civ.  App.)  413. 


A  person  lying  on  a  railroad  track  is  gnilty 
of  contributoiT  negligence  as  a  matter  of  law. 
—Gulf.  C.  &  S.  F.  Ry.  Co.  v.  Matthews  (Tex. 
Civ.  App.)  413. 

A  boy,  otherwise  a  licensee,  is  not  a  treo- 
pasfcr  because  he  had  gone  to  the  place  to  see 
a  fight— Texas  &  P.  Ry.  Co.  v.  Boll  (Tex.  «▼. 
App.)  420. 

One  crossing  a  railroad  track  at  a  pathway 
when  struck  ^  an  engine  held  a  liceusee^not 
a  trespasser.— Texas  &  P.  Ry.  Co.  v.  BaU  (Tex. 
Civ.  App.)  420. 

A  boy  11  years  old  may,  through  undevelop- 
ed judgment  not  appreciate  the  danger  of  at- 
tempting to  cross  in  front  of  an  approaching 
engine,  and  so  not  be  guilty  of  contributory 
negligence.— Texas  &  P.  Ry.  Co.  v.  BaU  (Tex. 
Civ.  App.)  420. 

A  father  is  not  guil^  of  contributory  n^- 
ligence  in  permitting  his  boy  to  frequent^ 
cross  a  railroad  track  without  warning  of  the 
danger.— Texas  &  P.  Ry.  Co.  v.  Ball  (Tex.  Civ. 
App.)  420. 

Evidence  held  sufficient  to  authorize  submis- 
sion of  issues  as  to  the  operatives  of  an  en- 
gine, discovering  a  boy  on  the  track  in  time 
lo  avoid  the  accident,  failing  to  use  proper 
care  to  do  so,  and  running  at  a  dangerous 
speed,  preventing  avoidance  of  the  accident — 
Texas  &  P.  Ry.  Co.  v.  Ball  (Tex.  CSv.  App.)  420. 

Whether  a  boy  was  negligent  in  attempting 
to  cross  a  railroad  track  without  looking  to  see 
if  it  was  clear  held  a  question  for  the  jury.— 
Texas  ft  P.  By.  (3o.  v.  Ball  (Tex.  Cir.  App.) 
420. 

Evidence  held  to  require  instnictious  submit- 
ting the  issue  of  contributory  negligence,  where 
one  was  killed  by  a  train  while  crossing  a 
track. — Lumsden  r.  Chicago,  R.  I.  &  T.  By. 
Co.  (Tex.  Civ.  App.)  428. 

In  an  action  against  a  railroad  for  injuries 
sustained  by  one  struck  by  a  car  while  crossing 
a  path,  held  error  to  instruct  that  the  employ^ 
of  the  railroad  should  hare  knowledge  that  the 
path  was  used  by  the  public. — Over  v.  Missouri, 
K.  ft  T.  Ry.  Co.  (Tex.  Civ.  App.)  535. 

Where  one  turns  aside  from  a  path  at  a  point 
where  it  crosses  a  railroad,  and  loitert^  there  on 
the  tracks,  the  railroad's  required  measure  of 
care  stated. — Over  ▼.  Missouri,  K.  ft  T.  By. 
Co.  (Tex.  CiT.  App.)  535. 

In  an  action  against  a  railroad  for  injuries 
to  minor  from  his  being  struck  by  a  railroad 
train,  hdd  error  to  admit  testimony  of  a  wit- 
ness as  to  what  the  minor's  parents  had  told 
him,  when  he  told  them  they  should  keep  tiie 
minor  from  jumping  on  trains.— Over  v.  Mis- 
souri, K.  ft  T.  Ry.  Co.  (Tex.  Civ.  App.)  535. 

In  an  action  against  a  railroad  company  for 
injuries  to  minor,  owin^  to  his  having  been 
struck  by  a  railroad  train,  certain  declaration 
of  his  mother  held  inadmissible. — Over  t.  MUs- 
Bourl,  K.  ft  T.  Ry.  Co.  (Tex.  Civ.  App.)  535. 

In  an  action  for  injuries  to  one  owing  to  his 
having   been    struck   by   a   railroad  _  train,    iMd 

E roper  to  admit  testimony  that  witness,  who 
ad  made  a  plat  of  the  place,  had  been  shown 
the  place  by  those  who  were  present,  and  to 
permit  them  to  testify  that  they  had  shown  the 
place.- Over  v.  Missouri,  K.  &  T.  Ry.  Co.  (Tex. 
Civ.  App.)  535. 

In  an  action  for  injuries  to  minor  from  bting 
struck  by  a  railroad  train,  held  error  to  permit 
defendant  to  introduce  testimony  as  to  minor's 
connection  with  the  theft  of  certain  property.— 
Over  V.  Missouri,  K.  &  T.  Ry.  Co.  (Tex.  Civ, 
App.)  535. 

In  an  action  against  a  railroad  for  injuries, 
an  instruction  heU  to  withdraw  from  the  jury 
the  charge  that  there  was  negligence  in  not 
ringing  a  bell  or  blowing  a  whisUe. — Over  t. 
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Missouri,  K.  &  T.  Ry.  Co.  (Tex.  OiT.  App.) 
5S5. 

In  an  action  against  a  railroad  for  injuriea, 
held,  that  the  question  whether  plaiutia  was 
goiltr  of  negligence  in  stopping  to  tie  his  shoe 
on  the  tracli  was  for  the  jury. — Over  t.  Mia- 
■onri,  K.  &  T.  Ry.  Co.  (Tex.  Cir.  App.)  536. 

The  question  whether  it  is  negligence  for  a 
railroad  to  run  cars  across  a  path  without  giving 
a  signal,  and  whether  a  lookout  kept  on  the 
cars  is  a  sufficient  precaution,  held  one  for  the 
jury.— Over  v.  Missouri,  K.  &  T.  By.  Co.  (Tex. 
Civ.  App.)  636. 

Evidence  held  to  warrant  submitting  issue  of 
discovery  by  engineer  of  train  of  the  peril  of 
person  on  track  in  time  to  avoid  the  injury. — 
Texas  &  P.  Ry.  Co.  v.  Yarbrough  (Tex.  Civ. 
App.)  844. 

Burden  of  proving  discovery  of  plaintiff  on 
track  by  defeudant's  emr)loy6s  In  time  to  have 
avoided  the  injury  held  to  be  on  plaintiff. — 
T>una  V.  Missouri,  K.  &  T.  .Ry.  Co.  of  Texas 
(Tex.  Civ.  App.)  1061. 

i  0.     ^—  InJiirieB  to  snlmala  ob  or  boat 
tr«oka. 

Evidence  in  an  action  against  a  railroad  com- 
pany for  cattle  killed  on  ita  track  held  to  sus- 
tain a  verdict  for  plaintiff.— St.  Liouis,  I.  M.  & 
S.  Ry.  Co.  v.  Norton  (Ark.)  1095. 

Under  Sand.  &  H.  Dig.  §  6352,  bailee  of 
stock  killed  by  a  railroad  train  held  entitled  to 
recover  full  value,  and  not  limited  to  amount 
expeuded  in  their  care. — St.  Louis,  I.  M.  &  S. 
By.  Co.   V.  Norton  (Ark.)  1096. 

The  burden  Is  on  a  railroad  company  to 
show  that  it  used  due  care  to  avoid  killing  stock 
oa  its  track.— St.  Louis,  I.  M.  &  S.  By.  Co.  v. 

Norton  (Ark.)  1005. 

In  action  for  value  of  animal  killed  in  rail- 
road yards,  brought  under  Rev.  St.  1899,  p. 
730,  {  2867,  held  error,  under  evidence,  not  to 
peremptorily  instruct  for  defendant. — Hilleman 
v.  Gray's  Point  Terminal  Ry.  Oo.  (Mo.  App.) 
220. 

In  an  action  against  a  railroad  company  for 
killing  plaintiff's  cow,  whether  she  was  struck 
on  defendant's  right  of  way  or  on  a  highway, 
where  she  was  found,  held  a  question  for  the 
jury.— Kimball  v.  St  Louis  &  8.  F.  B.  Co.  (Mo. 
App.)  224. 

In  an  action  against  a  railroad  company  for 
killing  plaintiff's  cow,  evidence  held  to  rebut 
a  presumption  that  she  went  on  the  track  where 
she  was  found. — Kimball  t.  St  Louis  &  8.  F.  B. 
Co.  (Mo.  App.)  224. 

A  railroad  company  held   liable  for   double 

damages  in  killing  a  cow  which  escaped  through 
a  defective  right  of  way  fence,  though  she 
passed  from  the  right  of  way  to  a  public  road, 
and  thence  onto  the  railroad  crossing. — Kim- 
ball T.  St.  Louis  &  S.  F.  R.  Co.  (Mo.  App.)  224. 

Judgment  for  plaintiff  on  one  connt  and  for 
defendant  on  the  others  held  proper. — Buck- 
man  V.  Missouri,  K.  &  T.  By.  Co.  (Mo.  App.) 
270. 

Evidence  held  sufBcient  to  show  negligence  in 
not  stopping  a  train  before  it  struck  a  horse 
on  the  track.— Bnckman  v.  Missouri,  K.  &  T. 
By.  Co.  (Mo.  App.)  270. 

Where  it  was  charged  that  horses  killed  by 
defendant  railway  company  were  struck  at  n 
public  crossing,  an  instruction  for  plaintiff, 
omitting  any  reference  to  where  the  horses 
were  killed,  was  erroneous.— Morris  v.  Mis- 
souri, K.  &  T.  By.  Co.  (Mo.  App.)  1004. 

Evidence  held  insufficient  to  show  that  plain- 
tiff's jack  was  killed  by  defendant's  railroad.— 
Galveston,  H.  &  N.  By.  Co.  v.  Blan  (Tex.  Civ. 
App.)  1074. 


ilO.  ■.—  Flros. 

Evidence  examined,  and  held  not  to  cbow 
that  a  fire  in  hay  ricks  was  caused  by  an  en- 
gine passing  over  a  nearby  railroad  track. — 
Bates  County  Bank  v.  Missouri  Pac.  By.  Go. 
(Mo.  App.)  280. 

The  inference  that  a  locomotive  did  not  com- 
municate a  fire  to  hay  ricks  being  as  strong  as 
the  inference  that  it  did,  the  owner  is  not  enti- 
tled to  recover. — Bates  County  Bank  t.  Mls- 
Bouri  Pac.  By.  Co.  (Mo.  AppO  286. 

In  an  action  for  loss  of  a  building  by  sparks 
from  defendant's  engine,  evidence  held  to  rebut 
the  prima  facie  case  made.— Smith  ▼.  Missouri, 
K.  &  T.  By.  Co.  (Tex.  Civ.  App.)  22. 

In  an  action  for  the  burning  of  plaintiff's 
bailding  by  sparks  from  defendant's  engine,  aft- 
er proof  that  the  engines  had  been  properly 
equipi>ed  and  handled,  plaintiff  could  not  re- 
cover without  further  proof  of  negligence. — 
Smith  y.  Missouri,  K.  &  T.  By.  Co.  (Tex.  Civ. 
App.)  22. 

In  actinu  against  railroad  for  damages  from 
fire,  evidpnce  that  the  fire  was  communicated  by 
sparks  held  to  raise  prestunption  of  negligence  in 
equipment  and  management. — Texas  Southern 
By.  Co.  v.  Hart  (Tex.  Civ.  App.)  833. 

In  action  against  railroad  for  damages  from 
fire  communicated  by  sparks,  evidence  that 
equipment  was  proper  held  not  to  relieve  defend- 
ant from  burden  of  proving  no  negligence  in  man- 
agement.— Texas  Southern  Ry.  Co.  v.  Hart  (Tex. 
Ov.  App.)  833. 

In  action  against  railroad  for  destruction  of 
cotton  set  on  fire  by  defendant's  locomotive, 
testimony  of  witnesses  as  to  certain  locomotive 
having  set  other  fires  that  day  iu  the  neighbor- 
hood held  properly  admitted.— Texas  &  Pac.  By. 
Co.  V.  Scottish  Union  Nat.  Ins.  Co.  (Tex.  Civ. 
App.)  1088. 

In  action  against  railroad  for  destruction  of 
cotton  by  sparks  from  defendant's  locomotive, 
a  showing  that  the  cotton  was  burned  by  sparks 
constituted  a  prima  facie  case. — Texas  &  Pac. 
By.  Co.  V.  Scottish  Union  Nat  Ins.  Co.  (Tex. 
Civ.  App.)  1088. 

In  action  against  railroad  for  destruction  of 
cotton  by  sparks  from  defendant's  locomotive, 
a  requested  instruction  that,  when  the  owners 
placed  the  cotton  on  the  compress  platform, 
they  assumed  all  risks  from  fire,  held  properly 
refused.- Texas  &  Pac.  By.  Co.  v.  Scottish 
Union  Nat  Ins.  Co.  (Tex.  Civ.  App.)  1088. 

RAPE. 

Admissibility  of  documentary  evidence  as  to  age 
oE  prosecutrix,  see  "Criminal  Law,"  f  3 ;  "Ev- 
dence,"  §  6. 

I   1.    Offeases  and  respoBslbility  tliere- 
for. 

An  Instruction  that,  to  constitute  the  crime 
of  rape,  it  was  necessary  that  defendant  had 
the  criminal  intent  to  violate  the  law  and  to 
commit  the  crime,  held  properly  refused. — 
Smith  V.  State  (Tex.  Cr.  App.)  401. 

It  is  no  defense  to  a  prosecution  for  rape  on 
a  child  under  the  age  of  consent  that  defend- 
ant believed  her  to  be  over  such  age.— Smith 
V.  State  (Tex.  Cr.  App.)  401. 

It  is  no  defense  to  the  charge  of  rape  that 
accused  intended  to  procure  a  divorce  from  his 
wife  and  marry  prosecutrix.— Smith  v.  State 
(Tex.  Cr.  App.)  401. 

i  S.    Prosoontloii  sitd  pmiishment. 

Evidence  held  to  support  a  conviction  for  an 
assault  with  intent  to  rape  a  girl  under  16. — 
Wilson  V.  State  (Tex.  Cr.  App.)  16. 

In  a  prosecution  for  rape,  evidence  of  acts 
of  intercourse  with  the  prosecutrix  subsequent 
to  the  offense  alleged  in  the  indictment  held  iar 
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admissible.— Smith   t.    State    (Tex.    Or.   App.) 
401. 

lo  a  prosecntion  for  rape,  it  was  error  to  ad- 
mit a  couversation  had  between  prosecutrix 
and  defendant  after  the  commission  of  the  al- 
leged crime.— Smith  y.  State  (Tex.  Or.  App.) 
401. 

In  a  prosecntion  for  rape,  evidence  that  pros- 
ecutrix's mother  Icept  in  the  bonse  with  her  an 
unchaste  woman  held  inadmissible. — Smith  t. 
State  (Tex.  Cr.  App.)  401. 

In  a  prosecution  for  rape,  held,  that  the  jury 
should  hare  been  restricted  to  a  consideration 
of  the  one  act  on  which  the  state  elected  to 
rely.— Stone  v.  State  (Tex.  Cr.  App.)  956. 

RATIFICATION. 

Of  act  of  guardian,  see  "Guardian  and  Ward," 

REAL  ACTIONS. 

See  "Ejectment";    "Forcible  Entry  and  Detain- 
er," {  1;    "Trespass  to  Try  Title." 

REAL-ESTATE  AGENTS. 

See  "Brokers." 

REBUTTAL 

Evidence,  see  "Trial,"  {  1. 

RECEIVERS. 

{  1.    ITatiue   mnd   crovads   of   ve«elTer- 
■Up. 

Receiver  to  collect  and  sell  waste  oil  held  Im- 
properly appointed  In  suit  to  enforce  by  in- 
jQUction  regulations  for  the  protection  of  a 
petrolenm  field  from  fire. — Hardy  v.  Abbott 
(Tex.  Civ.  App.)  1079. 

{   S.    Appointment,     qnalifleatloa,     mni 
tennre. 

Where  defendant  appeared  and  contested  an 
application  for  a  receiver,  an  order  appointing 
a  receiver  was  not  erroneous  for  want  of  no- 
tice to  defendant— Troughber  v.  Akin  (Tenn.) 
118. 

Where  a  subsequent  suit  was  brought  for  the 
appointment  of  a  receiver  of  land,  an  order  ap- 
pointing such  receiver  was  not  erroneous  be- 
cause entered  under  the  style  of  the  dependent 
cause,  rather  than  under  that  of  the  originaL — 
Troughber  v.  Akin  (Tenn.)  11& 

The  api>ointment  of  a  receiver  of  land  in  a  lit- 
igation over  the  title  may  be  reviewed  by  the 
Supreme  Court  on  an  application  for  superse- 
deas, or  on  a  motion  to  discharge  a  supersedeas 
granted.— Troughber  v.  Akin  (Tenn.)  118. 

Where  a  court  had  power  to  appoint  a  re- 
ceiver under  the  facts  stated,  defects  of  form 
cannot  be  reviewed  on  an  application  for  snper- 
sedeas.- Troughber  v.  Akin  (Tenn.)  118. 

RECEIVING  STOLEN  GOODS. 

In  a  prosecution  for  rec^ving  stolen  goods, 
evidence  of  the  receipt  by  the  defendant  of  cer- 
tain other  stnlen  goods  held  not  admissible.— 
Bismarck  v.  State  (Tex.  Cr.  App.)  968. 

On  a  pro.spcutinn  for  receiving  stolen  goods, 
where  the  testimony  is  conflicting  as  to  the 
amount  of  goods,  and  some  of  it  tended  to 
show  an  amount  not  snfiBcienf  to  constitute  a 
felony,  the  court  should  charge  on  misdemeanor. 
—Bismarck  v.  State  (Tex.  Cr.  App.)  966. 

RECITALS. 

In  bail  bonds,  see  "BaU,"  {  1. 


RECORDS. 

Transcript  on  appeal  or  writ  of  wror,  see  "Ap- 
peal and  Error,"  H  6-7;    "Criminal  Law,"  { 

REDEMPTION. 

From  mortgage,  see  "Mortgages,"  |  7. 

REFERENCE 

See  "ArUtratioii  and  Award." 

REFORMATION  OF  INSTRUMENTS. 

See  "Cancellation  of  Instruments." 

i   1.    Prooeedinss  and  relief. 

Vendee  in  land  contract  held  not  to  have 
shown  certain  provision  was  omitted  from  con- 
tract by  mutual  mistake. — Jackson  t.  Martin 
(Tex.  Civ.  App.)  832. 

REFRESHING  MEMORY. 

See  "Witnesses."  {  8. 

REHEARING. 

See  "New  Trial." 

RELEASE. 

See  "(Tompromise  and  Settlement";  "Payment" 

Of  dower,  see  "Dower,"  f  1. 

Of  mortgage,  see  "Mortgages,"  {  4L 

I   1.     Reaniaites  and  Talidlty. 

A  petition  in  an  action  against  a  carrier  for 
injuries  held  to  state  a  sufficient  cause  of  action 
to  set  aside  a  release  for  fraud.— Jones  v.  Gulf, 
C.  Sc  S.  F.  Ry.  Co.  (Tex.  Civ.  App.)  1082. 

Allegations  of  a  petition  a^inst  a  carrier  to 
set  aside  a  release  of  liability  for  injuries  to 
a  passenger  held  to  estop  defendant  to  allege 
that  plaintiff  should  not  have  relied  on  the 
statements  of  defendant's  physicians. — Jones  v. 
Gulf,  C.  &  S.  F.  Ry.  Co.  (Tex.  Civ.  App.) 
1082. 

i   S.    Conatmotion  and  operation. 

Rev.  St.  1899,  f  897.  held  to  apply,  and  not 
to  prevent  acceptance  of  satisfaction  tronx  some 
of  several  tort-feasors  from  operating  as  bar 
to  suit  against  any  of  the  others. — Dulaney  t. 
Buffnm  (Mo.  Sup.)  125. 

Attempted  reservation  of  a  right  of  action 
against  defendants,  not  mentioned  in  a  receipt 
acknowledging  satisfaction  as  against  part  of 
defendant  joint  tort-feasors,  held  not  to  pre- 
vent the  acknowledgment  of  satisfaction  from 
operating  as  bar  to  further  prosecution  of  tl>e 
suit  against  the  other  defendants. — Dulaney  v. 
Buffnm  (Mo.  Sup.)  125. 

Where,  pending  an  action  againat  several 
Joint  tort-feasors,  plaintiffs  accepted  a  sum  of 
money  in  satisfaction  of  the  liability  of  two  of 
defendants,  such  satisfaction  operated  as  a  bar 
to  the  action  against  all  the  others. — Dulaney 
V.  Buffum  Qdo.  Sup.)  125. 

RELEVANCY. 

Of  evidence  In  civil  actions,  see  "Evidence." 
S3. 

Of  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  t  3. 

RELIGIOUS  SOCIETIES. 

Defendant  held  not  a  trustee  of  money  donat- 
ed to  a  church.— Rector,  etc.,  of  Mt  Calvary 
Church  T.  Albers  (Iito.  Sup.)  60& 
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— ^Rector,  etc.,  of  Mt  Calvary  Chnrch  v.  Al- 
bers  (Mo.  Sup.)  508. 

A  goarantr,  attached  to  a  treasurer's  report 
and  accepted  by  the  vestry  of  a  chnrch,  held 
not  to  constitnte  a  contract  that  defendant  was 
to  have  use  of  money  loaned  him  by  the  church 
for  a  certain  time. — Hector,  etc.,  of  Mt.  Cal- 
vary Church  V.  Albers  (Mo.  Sup.)  508. 

Bvidence  held  not  to  establish  defendant's 
claim  that  he  was  to  hare  nse  of  money  loaned 
him  for  a  certain  time. — Rector,  etc.,  of  Mt 
Calvary  Church  v.  Albers  (Mo.  Sup.)  508. 

Where  the  fellowship  of  an  independent  re- 
ligious society  has  been  withdrawn  from  a 
member  at  a  regular  meeting  of  the  church 
conference,  he  is  no  longer  a  member,  and  has 
no  vote  at  a  subsequent  meeting. — Gipson  v. 
Morris  (Tex.  Civ.  App.)  85. 

Where  a  voluntary  society  becomes  separated 
into  two  bodies  as  a  result  of  a  vote  at  a  meet- 
ing, the  rights  of  each  body  will  depend  on 
which  bad  a  majority  of  the  members  at  that 
time.— Gipson  v.  Morris  (Tex.  Civ.  App.)  85. 

The  will  of  the  numerical  majority  held  to 
control  the  actions  of  an  independent  religious 
•ociety.— Gipson  v.  Morris  (Tex.  Civ.  App.)  85. 

REMAINDERS. 

Creation  by  deed,  see  "Deeds,"  |  1. 
Execution  against,  see  "Elxecution,"  i  1. 

REMAND. 

Of  cause  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error,"  |  20. 

REMOVAL. 

Of  trustee,  see  "Trusts,"  i  2, 

REMOVAL  OF  CAUSES. 

Change  Of  venue  or  place  of  trial,  see  "Venue," 

i    1.    Oltlaenshlp  ov  aliensce  of  «s»tl««. 

Under  Act  Aug.  13.  1888,  82,  25  Stat.  435 
[V.  S.  Comp.  St  1901,  p.  500],  a  snit  between 
citizens  of  different  states  may  be  removed  to 
the  federal  court,  though  neither  party  is  a 
resident  of  the  state  where  the  snit  is  brought. 
— lUinois  Cent  B.  Co.  v.  Whitworth  (Ky.)  766. 

RENEWAL. 

Of   bill   of  exchange   or   promissory    note,   see 
"Bills  and  Notes)"  {  8. 

RENT. 

See  "Landlord  and  Tenant,"  {  6. 

On  mortgaged  property,  see  "Mortgages,"  t  2. 

REPEAL. 

Of  ordinances,  see  "Municipal  Corporations,"  $  2. 

REPUTATION. 

Bvidence  as  to  reputation  in  civil  actiong,  see 
"Evidence,"  |  3. 

REQUESTS. 

For  instructions  in   civil  actions,  see  "Trial," 
18. 
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RESCISSION. 

Cancellation  of  written  instruments,  see  "Can- 
cellation of  Instruments." 
Of  contract  see  "Contracts,"  i  8. 
Of  insurance  policy,  see  "Insurance,"  i  7. 

RES  GEST/E. 

In  civil  actions,  see  "Evidence,"  {  8. 
In  criminal  prosecutions,  see  ''Criminal  Law," 
18.  . 

RESIDENCE. 

As  affecting  right  to  exemptions,  see  "Exemp- 
tions," I  1. 

RES  JUDICATA. 

See  "Judgment"  SS  6»  7. 

RESTRAINT  OF  TRADE. 

Trusts   and  other  combinations,    see    "MonoD- 
olies,"  J  1. 

RESULTING  TRUSTS. 

See  "Tmats,"  1 1. 

RETURN. 

Of  execution,  see  "Execution/*  {  6. 

Of  garnishment  process,  see  "Garnishment,"  {  S. 

Of  process  in  general,  see  "Process,"  {  1. 


REVENUL 


See  "Taxation." 


REVIEW. 


See  "Appeal  and  Error";   "Certiorari";  "Crim- 
faial  taw,"  g§  17, 18;  "Justices  of  the  Peace," 

REVISION. 

Of  statute,  see  "Statutes,"  i  2. 

REWARDS. 

An  officer  who  made  an  arrest,  having  b 
discharged,  and  afterwards  had  a  promise  ( 
reward  for  arrest  and  conviction  renewed, 
entitled  to  it,  having  thereafter  secured  i 
viction.— Comwell    v.    St    Louis   TransI 
(Mo.  App.)  305. 

RIGHT  OF  WAY. 

Of  raihwads,  see  "Railroads,"  {  8. 

RIPARIAN  RIGHTS, 

See  "Waters  and  Water  Courses. 

RISKS. 

Assumed  by  employe,  see  "M 

ant "  i  6. 
Within  insurance  policy,  see  ' 

ROADS 

See  "Highways";  "Turnp 
Streets  in  cities,  see  "Mr 
It  11,  IZ 
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SALES. 

See  "Vendor  and  Purchaser." 

By  agents,  see  "Principal  and  Agent,"  {  2. 

By  co-tenants,  see  "Tenancy  in  Common,"  {  1. 

Combinations  to  regulate  prices,  see  "Monop- 
olies," 8  1- 

Ot  intoxicating  Uqnors,  see  "Intoxicating  Liq- 
uors." 

Of  land  for  local  assessments,  see  "Municipal 
Corporations,"  {  9. 

Of  land  for  municipal  taxes,  see  "Municipal 
Corporations,"  8  13. 

Of  liquors,  see  "Intozicating  Liquors,"  i  4. 

Of  property  of  decedent,  see  "Executors  and 
Administrators,"  g  2. 

On  execution,  see  "Execution,"  |  5. 

On  foreclosure  of  mortgage,  see  "Chattel  Mort- 
gages," i  3;   "Mortgages,'"  ii  5,  6. 

On  order  or  judgment  of  court,  see  "Judicial 
Sales." 

Tax  sales,  see  "Taxation,"  {  4. 

I   1.    RaQnlaltea     mnd    Yalldlty    of     eo»> 
tract. 

Evidence  held  to  show  that  a  delivery  of 
wheat  to  a  .warehouseman  constituted  a  sale, 
not  a  bailment. — Potter  t.  Mt.  Vernon  Roller 
MiU   Co.  (Mo.  App.)  1005. 

I  2.     Ferformamoe   of  oontratt. 

A  request  by  the  agent  of  the  seller  of  a  ma- 
chine that  the  buyer  should  house  the  same  for 
the  seller  held  a  waiver  of  the  buyer's  obliga- 
tion to  returu  the  machine  on  refusing  it  al 
defective. — McGormick  Harvesting  Mach.  Co.  v. 
Dodkius  (Ky.)  1129. 

Evidence  held  to  justify  a  finding  that  the 
buyer  of  a  corn  shredder  was  not  liable  for 
the  price,  under  a  provision  of  the  contract  that 
certain  use  thereof  and  failure  to  retam  should 
constitute  an  acceptance. — McGormick  Harvest- 
ing Mach.  Co.  V.  Dodkius  (Ky.)  1129. 

i  3.    Warranties. 

Representation  as  to  material  to  be  used  in 
monument  held  complied  with.  —  Monumental 
Bronze  Co.  v.  Doty  (Mo.  App.)  234. 

Parties  may  by  express  terms  agree,  if  the 
article  does  not  conform  to  the  warranty,  it 
may  be  returned  and  another  substituted  in  its 
place.— J.  I.  Case  Threshiag  Mach.  Co.  v.  Hall 
(Tex.  Civ.  App.)  836. 

Warranty  on  sale  of  a  chattel  held  not  'waiv- 
ed by  the  seller.— J.  I.  Case  Threshing  Mach. 
Co.  v.  Hall  (Tex.  Civ.   App.)  835. 

Where  a  contract  for  the  sale  of  a  machine 
provides  that  a  retention  without  complaint,  or 
a  failure  to  give  a  sti^ulatpd  notice  of  defects, 
shall  amount  to  a  satisfaction  of  warranty  of 
the  machine,  such  failure  satisfies  the  war- 
ranty.—J.  I.  Case  Threshing  Mach.  Oo.  v.  Hall 
(Tex.  ClT.  App.)  835. 

S   4.    Remedies  of  seller. 

Word  in  inscription  on  monument  held  pre- 
sumed to  have  been  used  in  obedience  to  pur- 
chaser's order. — Monumental  Bronze  Co.  v.  Do- 
ty (Mo.  App.)  234. 

I  S.    Beatodlea  of  bnxar. 

Defendant  in  action  on  notes  given  for  ma- 
chinery held  not  entitled  to  recover  for  partial 
breach  of  warranty  without  showing  particular 
items  of  damages  sustained. — Gilbert  v.  Oossard 
(Tex.  Civ.  App.)  989. 

I  6.    Conditiomal  sales. 

Evidence  held  to  show  an  absolute,  and  not  a 
conditional,  sale. — A.  A.  Cooper  Wagon  & 
Buggy  Co.  T.  Bailey  &  George's  Estate  (Mo. 
App5  724. 

SATISFACTION. 

See  "Compromise  and  Settlement";  "Payment"; 
"Release." 


Of  judgment,  see  "Judgment,"  {  la 
Of  mortgage,  see  "Mortgages,"  |  4. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

School  lands,  see  "Public  Lands,"  }  2. 

SCIRE  FACIAS. 

On  ball  bond,  see  "Bail,"  S  1. 

SECONDARY  EVIDENCE. 

In  dvil  actions,  see  "Evidence,"  f  4. 

In  criminal  prosecutions,  see  "Criminal  Law," 

i  8. 

SECRETARY  OF  STATL 

Mandamus,  see  "Mandamus,"  §  2. 

SELF-DEFENSL 

See  "Homicide."  H  1.  5. 

SELF-SERVING  DECLARATIONS. 

See  "Evidence."  S  S. 

SEPARATE  ESTATE 

Of  married  women,  see  "Husband  and  Wife," 
8  8. 

SERVICE. 

Of  process,  see  "Process,"  8  1> 

SERVITUDES. 

See  "Easementa." 

SETTLEMENT. 

See  "Compromise  and  Settlement":  "Payment"; 

"Release." 
By   guardian    of   infant,    see    "Guardian    and 

Ward,"   i  2. 
Marriage  settlements,  see  "Husband  and  Wife," 

S  2. 

SHERIFFS  AND  CONSTABLES. 

Mandamus  to  compel  service  of  writ  by  con- 
stable, see  "Mandamus,"  8  2. 

I   1.    Fowem,  dntlM,  and  liabilities. 

Evidence  in  a  suit  against  a  sheriff,  who 
served  an  attachment,  for  havii»  taken  insol- 
vent sureties  on  a  forthcoming  bond,  examin- 
ed, and  held  to  sustain  a  finding  that  the 
sheriff  used  reasonable  care. — Edwaraa-Bamaid 
Co.   V.   Pflans  (Ky.)  1018. 

Under  Civ.  Code  Prac.  88  214,  283.  264. 
judgment  sustaining  attachment  held  necessary 
to  charge  sheriff  for  having  taken  insolvent 
sureties  on  forthcoming  bond. — E^warda-Bai^ 
nard  Co.  v.  Pflanx  (Ky.)  1018. 

The  liability  of  a  sheriff,  serving  an  attach- 
ment, for  taking  insolvent  sureties  on  a  forth- 
coming bond,  cannot  exceed  that  of  the  sure- 
ties.—Edwards-Barnard  Co.  V.  Pflanx  (Ky.) 
1018. 

A  sheriff  serving  an  attachment  is  not,  in  the 
absence  of  statute,  a  guarantor  of  the  solvency 
of  a  surety  taken  by  him  on  a  forthcoming 
bond. — ^Edwards-Barnard  Co.  v.  Pfiana  (Ky.) 
1018. 

In  an  action  against  a  constable  for  failure  t» 
execute  a  writ,  whether  the  writ  was  returned 
unexecuted  at  the  direction  of  plaintiff's  attoi^ 
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stable-  were  regnlar  and  valid,  the  constable  was 
not  justified  in  refuein^  to  execute  the  same  for 
irregularities  in  the  judgment  or  proceedings 
anterior  theretc—State  ex  rel.  Clement  t.  Rain- 
ey  (Mo.  App.)  250. 

Where  relator's  attorney  directed  a  constable 
to  return  execution  without  service,  relator  held 
not  entitled  to  sue  the  constable  for  failure  to 
execute  the  writ.  —  State  ex  rel.  Clement  v. 
Rainey  (Mo.  App.)  250. 

A  constable,  in  whose  hands  an  alias  execu- 
tion bad  been  placed,  held  not  entitled  to  re- 
fuse to  serve  the  same  on  the  ground  that  prior 
executions  issued  were  invalid. — State  ex  rel. 
Clement  v.  Stokes  (Mo.  App.)  254. 

A  constable  held  not  entitled  to  urge  as  a 
defense  to  his  refusal  to  execute  a  writ  that 
the  cause  was  settled,  and  that  thereafter  plain- 
tiff took  judgment  in  violation  of  the  settle- 
ment.— State  ex  rel.  Clement  t.  Stokes  (Mo. 
App.)  254. 

Taxation  of  costs  against  a  constable,  iu- 
cnrred  by  reason  of  other  parties  being  made 
defendants  in  a  suit  for  damages  for  tne  sale 
of  exempt  property,  held  error.— Baughn  v.  Al- 
len (Tex.  CJiv.  App.)  10«3. 

A  constable  Acid  personally  liable  for  the 
value  of  an  exempt  mule  sold  under  a  chattel 
mortgage,  where  the  proceeds  of  the  sale  of 
two  nonexempt  mules  were  sufficient  to  satisfy 
the  debt— Baughn   v.   Allen  (Tex.   Civ.   App.) 

f  2.    IdaMlitles  on  oAolal  bonds. 

Under  Ky.  St.  i  4134,  the  sureties  on  revenue 
bonds  of  a  sheriff  for  two  separate  years  held 
each  liable  for  one-half  of  the  sheriffs  default. 
—Baker  t.  Fidelity  &  Deposit  Co.  (Ky.)  1025. 

A  constable's  sureties  held  not  liable  for  his 
sale  of  exempt  property,  where  he  acted  under 
a  chattel  mortgage  and  not  in  his  official  ca- 
pacity.—Banghn  V.  Allen  (Tex.  Civ.  App.)  1063. 

SIGNALS. 

By  trains,  see  "Railroads,"  {  7. 

SIGNATURES. 

To  baU  bonds,  see  "Bail,"  S  1. 

SLANDER. 

See  "Libel  and  Slander." 

SODOMY. 

In  a  prosecation  tor  sodomy,  Tkeld  not  error  to 
fail  to  charge  as  to  assault  and  l>attery. — 
White  V.  Commonwealth  (Ky.)  1120. 

An  emission  is  not  necessary  to  the  consum- 
mation of  the  offense  of  sodomy. — White  v. 
Commonwealth  (Ky.)  1120. 

In  a  prosecution  for  sodomy,  refusal  to  charge 
on  circumstautial  evidence,  there  being  no  di- 
rect proof  of  penetration,  held  error. — Almen- 
daris  v.  State  (Tex.  Cr.  App.)  1055. 

In  a  prosecution  for  sodomy  penetration  must 
beproved. — Almendaris  v.  State  (Tex.  Cr.  App.) 

SPEED. 

Of  railroad  trains,  see  "Railroads,"  {  5. 


STAKEHOLDERS. 

Se«  "Gaming,"  {  1. 

STALE  DEMAND. 

See  "Equity,"  |  1. 

STARE  DECISIS. 

See  "CJourts,"  i  1. 

STATEMENT. 

By  witness   Inconsistent   with  testimony,  see 

"Witnesses,"  f  4. 
Of  case  or  facts  for  purpose  of  review,   see 

"Appeal  and  Error,"  i  5. 
Of  plaintiff's  claim,  see  "Pleading,"  {  1. 

STATES. 

Courts,  see  "Courts." 

Judicial   notice  of   acts   of  sister  statea,  see 

"Evidence,"  §  1. 
Pablic  lands,  see  "Public  Lands,"  {  2. 

STATUTES. 

Laws   impairing    obligation    of    contracts,    see 
"Constitutional  Law,"   i  3. 

Provisions  reloMTig  to  parUeular  stibjects. 

See  "Acknowledgment,"  §  1;   "Appeal  and  Er- 
ror," §§2,  20;    "Assault  and  Battery,"  {  2; 
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Appointment  of  municipal  officers,  see  "Munic- 
ipal Corporations,"  §  3. 

Fellow  servants,  see  "Master  and  Servant,"  i  6. 

Statute  of  frauds,  see  "Frauds,  Statute  of." 

Subletting  premises,  see  "Landlord  and  Ten- 
ant," 8  3. 

{   1.    Easctmeiit,  requisites,  mnd  ▼alidlty 
In  generaL 

That  part  of  Acts  1899,  p.  248,  c.  146,  S  8 
(anti-trust  act),  is  unconstitutional,  on  the 
ground  that  it  compels  a  party  to  give  evidence 
against  himself,  does  not  render  the  act  invalid 
as  a  whole.— State  v.  Laredo  Ice  Co.  (Tex.  Sup.) 
851. 

i   X.    Amendment,  revlelon,  and  eodlfloa- 
tlon. 

Under  Ck)nst  art  4,  $  41,  and  Sess.  Laws 
May  15,  1889,  the  mere  appearance  of  a  section 
in  the  Revised  Statutes  is  sufficient  authority 
for  treating  it  as  the  law  on  the  subject — 
Jjangston  v.  Canterbury  (Mo.  Sup.)  161. 

S   3.     Constmotion  and  operation. 

The  proviso,  "except  by  ordinance,"  etc.,  to 
St  Louis  Charter  1876,  art.  3,  8  30,  held  to  ap- 
ply to  all  its  subdivisions,  and  not  merely  to 
the  one  immediately  preceding  it — State  ex 
rel.  Crow  v.  City  of  St  Iiouis  (Mo.  Sup.)  623. 
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VNITED  STATES. 

STATUTES  AT  LARGE. 

1850,  Sept.  28,  ch.  84,   9 

Stat.  519 700 

1888,  Avg.  13,  cb.  866,  {  2, 

25    Stat.    436    [U.    S. 

Comp.  St.  1001,  p.  5091  766 
1808,  July  1,  ch.  541,  J  18, 

30     Stat.     551     [U.     S. 

Comp.  St.  1001.  p.  34291  880 
1808,    July   1,   di.   641,    { 

67d,  30  Stat.  541  [U.  S. 

Comp.  St  1901,  p.  3449]  357 
1898,   July   1,   ch.    541,    § 

67f,  80  Stat.  565  [U.  S. 

Comp.  St  1901,  p.  34.50] 

762   890 
1808,  July  1,  ch.  541,  <  70| 

30    Stat    641    [U.     S. 

Comp.  St  1901,  p.  3461]  857 

COMPILED  STATUTES 
1901. 

Page  500  766 

Page  3429   800 

Page  3449  857 

Page  3450 7C2,  890 

Page  3451 867 

ABXAX8A8. 

SANDBLS  &  HILL'S 
DIGEST. 

I  3460 1003 

{  6352 1096 

LAWS. 
1888,  p.  164 1096 

II.IJNOIS. 

STARR   &  CURTIS*  ANNO- 
TATED STATUTES. 

Volume  2. 
Pages  2155,  2156,  cb.  70, 
pars.  1,  2 686 

KENXTJCKT. 

CIVIL  CODE  OP  PBAa 
TICB. 

(  93,  Rubaec.  2 775 

SJ  214,  263,  264 1018 

1606 1031 

CRIMINAL  CODE  OF 
PRACTICE 

18  82.  85 1027 

I  124 700 

|S280,  281 782 

II  334,  377 751 

GENERAL  STATUTES  1888. 

Page  7.51 771 

Ch.  92,  art.  3,  {  1 744 

STATUTES  1894. 

5I2S26,  2829 1106 

a  2830,  2834 1107 

STATUTES  1890. 

I  107 772 

i  4(i5 761 

J  470 779 


STATUTES  CONSTRUED. 

ilS-TO 745 
KkSI 1028 
2034  1112 
234:: 776 
2;«>5 1029 

S  2:561 779 

i  2S3;i  1015,  1121 

1  2834 1015,  1115 

I  3R(;.5 1125 

I  3748 745 

M4130,4134 1026 

H  4849,  4850,  4&59 789 

LAWS. 

1881-82,  p.  10,  ch.  55 771 

1900.  p.  40,  ch.  6,  J  12. .. .  785 

HUWOURI. 

CONSTITUTION. 

Amend,  art  6l  {{  6>  8. . . .  211 

Art.  2,  $  30 863 

Art.  4,  I  41 161 

Art  4,  |§4e,  47 623 

Art  6,  8  2 134 

GENERAL  STATUTES  1863. 

Page450,  J7 616 

Ch.  48,81 700 

Ch.  69,  88  16,  17.  Amend- 
ed by  Bey.  St  1879,  88 
929,  063 458 

REVISED  STATUTES  1879. 

8  230 151 

88  929,953 453 

REVISED  STATUTES  1888. 

|8  183-181,  223 151 

2081 6C8 

2696 229 

I  2814 727 

4785.  .\mended  by  Laws 

1891,  p.  135,  J  11 997 

88  6706-6707 187 

REVISED  STATUTES  1899. 

Page  730,  8  2867 220 

Page  2489.    St  Lonis  City 

Charter,  art.  3,  8  30 623 

Page  25]  3.    St  Louis  City 

Charter,  art  6,  8  26 318 

Ch.  102,  art.  1,  8  6995. ...  897 

Ch.  131,  88756 496 

8  4  373 

88  100,  101,  130,  131,  184- 

193,  224 151 

.548 686 

562 388 

5<!6 218 

570 576 

575  447 

.  .5f>5 668 

8  6.S9 155 

§  fi.'io 302 

Sf  657,  660 676 

$  072  255 


8  695 

I  728 
8  746 
I  801 
8  813 
I  897 


155 
315 
.3.53 
304 
134 
123 


924.  925 180 

§1  1024,  1025 453 

88  103.5,  1208 485 

88  1277,  1278,  1289.  1301  488 

§  1364 727 

88  1368,  1370 374.  375 


881408,  1410 826 

I  2586 eo.5 

I  2873 es« 

8  2951 177 

2995 737 

8040,  3044 831 

8113 180 

3162 341 

8233 726 

8  3385 731 

8  3418 477 

53431 233 
8  3436,  8436,  3445,  3446  246 
3616 576 

8  3649 287 

883769,3770 735 

"8  3844,  3850 218 

3852 719 

3862 250 

3871 1100 

13972,3973 227 

4043 243 

4060 llOt) 

4072 1009 

4074 221 

4078 719 

4078 364 

4107 144 

4109 1101 

4123  230,  88S 

4130 295 

4131 ZtO 

4133 2da 

4212 813 

4228 842 

4266 141 

4285 184 

88  4342,  4343,  4344 610 

I  4363 630 

J  4662 202,  472. 

481,  637,  899 

8  4653 899 

8  4656 472 

8  5246 117 

8  6858 257 

I  5860 258 

i  6957 222 

8  5959 235 

6063 72.5 

7104.  7210 997 

79.58.  7960 365.  366 

7987 8S1 

8540 302 

8835 227 

8  8965,  8066,  8971 ftl5 

9297  944 

WAGNER'S  STATUTES. 
Volume  1. 
Pages    894-396,    ch.    40. 
art  1 184 

Volume  2. 

Page  1108,  f  189 315 

Page  1206,  8  218 815 

Page  1207,  8  221 315 

CITT  CHARTERa 

Kansas  City,  pp.  166,  156  612 
Kansas  City,  art.  5,  8  78. .  302 
St  Louis.    Laws  1870,  p. 

407,  art  8,  8  5 C23 

St    Louis,    art   8,    8   30. 

Rev.  St  1899,  p.  2488. . .  623 
St.    Louis,    art    6,    8    25. 

Key.  St  1888,  p.  2313. .  31S 

LAWS. 

1852-63,  p.  108 700 

1K7,  p.  32 700 

1857,  p.  268 380 
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1860-61,  p.  448,  J  5 623 

1868,  p.  ffi,f  8 700 

1869,  p.  66,16 700 

18T0,  p.  467.  art.  3,  i  6. 

St.  Louis  Cit7  Charter. .  623 

1871-72,  p.  16 463 

1877,  p.  386,  I  6 447 

1877,  p.  887,  J  10 447 

1889,  p.  146 151 

1891,  p.  135,  U  11,  IS 997 

1803.   pp.  90,  92,  a  108, 

110 469 

1893,  p.  187 94^ 

1895.  p.  168 068 

1897,  p.   74 362 

1901,  p.  202 700 

TEmrEBSBB. 

SHANNON'S  CODE. 

f  63  107 

Si    493-^    1624,    1626, 

1677,  170f 117 

f  3976 105 

86088 117 

LAWS. 

1890,  PL  43,  ch.  17.   Amend- 
ed by  Laws  1901,  p.  179, 

ch.  118 112 

1901,  p.  179,  ch.  118 112 

1901,  p.  237,  ch.  136,  i  1  117 

TEXAS. 

CONSTITUTION  1876. 

Art.  1.  I  13 951 

Art.  6,  {{3,  16 947 

CONSTITUTION  1891. 

Bill  of  Rights.  H  1,  2 811 

Art.6 4,  947 

Art.  6,  8  2 811 

Art.  11,  I  5 811,  841,  842 

Art.  16,  I  20 1056 

Art.  16.  I  30 1084 

BATTS*  ANNOTATED  CIV- 
IL STATUTES. 

Art.  1855  1086 

Arts.  4218ff,  4218ttf 2 


CODE  OF  CRIMINAL  PRO- 
CEIDURE  1895. 

Art.  795 957 

Art.  856 1050 

Art.  887 969,  1053 

Art.  910 1044 

Art.  980 1050 

GENERAL  LAWS  1809. 
Page  214 66 

PENAL  CODE  1895. 

Art.  402   15 

.Art.  406   398,  1056 

Art.  411b 828 

Art.  652 13 

REVISED  STATUTES  1879. 
Arfc  1068 947 

REVISED  STATUTES  1805. 

Tit.  69,  arts.  3384r-3399. .  15 

Art.  2 797 

Art  331a  65 

Arts.  745,  746 969 

Art.  946 4 

Art.  996 947 

Art.  1194 828 

Arts.  1204.  1224,  1256, 

1257,  1259 441 

Art.  1262  65 

Art.  1332 864 

Art.  1347 408,  441 

Art.  1379 1074 

Art.  1382 1067 

Art.  1688,  14 39 

Art.  1696 39 

Art  1821  1060 

Art.  2502 49 

Art.  2989 82 

Art.  3017 542 

Art  3250 43,  69 

Art  3858 880 

Art  3372 1060 

Art.  3397 1062 

Arts.  4218e,  4218f 949 

Art.  42181 970,  1091 

Art  42181 949 

Arts.  4218r,  42188 33,  34 

Art  4426 64 


Arts.  4565,  4566 529 

Art  4574 672 

Art.  4671  847 

Art.  4687 846 

AtU.  4688,  4691 847 

Art.  4694 850 

Art  5060c 828 

SAYLES'  CIVIL  STAT- 
UTES. 

Arts.  1533,  1834 968 

Art.  4343 811 

Art  4542  867 

WHITE'S    ANNOTATED 
PENAL  CODE  1896. 

Art  680 1054 

CITY  CHARTERS. 

Galveston.     Laws  1901...  811 
Houston.     Laws   1897,   p. 
61,  ch.  7,  8  26 1084 

LAWS. 

1860,  p.  109.  ch.  78. 
Amended  by  Laws  1870, 

p.  201,  ch.  83 1041 

1870,  p.  201,  ch.  83 1041 

1875,  p.  113,  ch.  100 811 

1881,  p.  105,  ch.  02 lOtl 

1887,  p.  88,  ch.  99 520 

1892,  p.  21,  ch.  14,  art 

1012 4 

1895,  p.  63,  cb.  47 620 

1895,  p.  69,  di.  47 83 

1896,  p.  112,  ch.  83,  8  12. .  961 

1897,  p.  61,  ch.  7,  8  26. 
Houston  City  Charter..  1084 

1897,  p.  184,  ch.  129 949 

1897,  p.  186.  ch.  129. .  .33.  520 
1807.  p.  247,  ch.  IK,  g  10  28 

1899,  p.  246,  ch.  146 951 

1899.  p.  248,  ch.  146,  S  8. .  951 

1899,  p.  251,  cb.  146.  g  14  951 

1900,  p.  32.  ch.  11,  8  6. . .   1 

1901,  pp.  14,  15,  8§  8,  13. .  395 
1901.  p.  122.  ch.  54. .  .985,  986 

1901,  p.  314,  ch.  186 950 

1901.  Galreston  Citjr  Char- 
ter    811 

10  Laws,  p.  1085 424 


STAY. 

Supersedeas,  see  "Supersedeas." 

STIPULATIONS. 

For  introduction  ot  hearsay  evidence  in  lieu  of 
deposition,  see  "Depositions." 

A  stipulation  for  the  admission  of  hearsay 
testimony,  in  consideration  of  the  abandonment 
of  proceedings  to  perpetuate  testimony,  held  en- 
forceable, though  not  in  writing.— Thompson  t. 
Ft  Worth  &  R.  G.  By.  Co.  (Tex.  Civ.  App.) 
29. 

Stipulation,  in  action  by  licensee  at  railroad 
depot  for  assault  by  railway  policeman,  held 
not  to  constitute  proof  on  issue  of  fact  as  to 
what  capacity  the  assailant  acted  in. — ^Toxas  & 
N.  O.  B.  Co.  T.  Taylor  (Tex.  Civ.  App.)  1081. 

STOCK. 

Corporate  stock,  see  "Corporations,"  8  1. 
In  building  and  loan  associations,  see    Building 
and  Loan  Associations." 

STOLEN  GOODS. 

See  "Receiving  Stolen  Goods." 


STORAGE. 

See  "Warehonsemen." 

STREET  RAILROADS. 

As  employers,  see  "Master  and  Servant" 
Carriage  of  passengers,  see  "Carriers." 

8    !•     Regnlatloii  and  operation. 

Street  railroad  Tield  liable  for  motorman's 
negligence,  if .  trespasser's  peril  was  known, 
though  he  was  guilty  of  contributory  negli- 
Bence.— Floyd  v.  Paducah  By.  &  Light  Go. 
(Ky.)  1122. 

Street  railroad  held  liable  for  negligence  ot 
motorman  in  discovering  trespasser's  peril,  un- 
less the  injury  would  not  have  been  caused  but 
for  latter's  own  negligence.  —  Floyd  v.  Pa- 
ducah Ey.  &  Light  Co.  (Ky.)  1122. 

Question  whether  a  street  railway  was  neg- 
ligent in  not  ringing  a  bell  on  approaching  a 
crossing  held  for  the  Jury.— Koenig  v.  Union 
Depot  Ry.  Co.  (Mo.  Sup.)  637. 

Petition  held  not  to  iiresent  issue  that  street 
railway  was  negligeift  in  failing  to  see,  when 
by  exercise  of  reasouable  care  it  might  have 
seen,  the  person  injured.— Koenig  v.  Union  De- 
pot By.  Co.  (Mo.  Sup.)  637. 
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Where  negligence  of  a  Btreet  railway  com-  • 
pany  consists  in  failure  to  siinial  un  approach- ; 
in^  a  crossing,  or  to  Iceep  a  proper  lookout,  pe- ' 
titiou  ueed  not  allege  negligence  of  company : 
after  becoming  aware  of  injured  person's  dan- . 
ger.— Koenig  v.  Union  Depot  Ry.  Co.  (Mo. 
Sup.)  637.  , 

Degree  of  care  required  of  motorman  of  an  I 
electric  car  in  keeping  lookout  for  persons  at  a 
crossing  defined. — Koenig  v.  Union  Depot  Ry. 
Co.  (Mo.  Sup.)  637. 

There  is  no  absolute  duty  incumbent  on  one 
who  is  about  to  cross  a  street  railway  track  to 
stop,  as  well  as  to  look  and  listen.— Frank  y. 
St.  Louis  Transit  Co.  (Mo.  App.)  239. 

In  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  teamster,  plaintiff's  tes- 
timony that  he  stopped  to  look  and  listen  held 
entitled  to  credit.— Frank  t.  St.  Louis  Transit 
Co.  (Mo.  App.)  239. 

In  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  teamster,  issues  of  neg- 
ligence held  properly  submitted  to  the  jnir. — 
Praiik  v.  St.  Louis  Transit  Co.  (Mo.  App.)  239. 

A  vigilant  watch  ordinance,  as  applied  to 
street  rRilwa.v8,  held  a  valid  police  regulation, 
and  binding  on  such  railways  without  accept- 
ance.—Meyers  T.  St.  Louis  Transit  Co.  (Mo. 
App.)  379. 

The  running  of  a  street  car,  at  the  time  of 
a  collision  with  a  vehicle,  at  a  rate  of  speed  ; 
prohibited  by  a  city  ordinance,  held  negligence  , 
per  Be.— Meyers  v.  St.  Louis  Transit  Co.  (Mo. 
App.)  379. 

Where  a  motorman  made  no  effort  to  stop  a 
street  car  after  seeing  plaintiff's  perilous  posi- 
tion on  the  track,  he  was  guilty  of  common- 
law  negligence  and  a  violation  of  a  vigilant 
watch  ordinance. — Meyers  v.  St  Louis  Transit 
Co.  (Mo.  App.)  879. 

In  an  action  for  injuries  to  a  vehicle  and 
driver  by  being  struck  by  a  street  car,  the  mo- 
torman held  to  have  had  the  last  clear  chance 
of  avoiding  the  accident,  and  hence  plaintiff's 
contributory  negligence,  if  any,  was  no  de- 
fense.—Meyers  V.  St.  Louis  Transit  Co.  (Mo. 
App.)  379. 

In  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  person  on  the  track, 
plaintiff  held  entitled  to  join  in  the  same  count 
common-law  and  statutory  negligence.— Meyers 
v.  St.  Louis  Transit  Co.  (Mo.  App.)  379. 

In  an  action  for  injuries  to  the  driver  of  a 
vehicle  by  being  struck  by  a  street  car,  wheth- 
er he  was  guilty  of  contributory  negligence^  in 
not  jumping  from  his  wagon  held  a  question 
for  the  jury.— Meyers  v.  St.  Louis  Transit  Co. 
(Mo.  App.)  379. 

Admissions  of  plaintiff  held  to  show  want  of 
ordinary  care  in  keeping  lookout  for  street  car. 
— Cogan  V.  Cass  Ave.  &  F.  G.  Ry.  Co.  (Mo. 
App.)  738. 

Driving  team,  which  was  struck  by  street  car, 
along  car  track,  held  not  necessarily  contribu- 
tory negligence.— Noll  v.  St.  Ix)uis  Transit  Co. 
(Mo.  App!)  907. 

In  an  action  for  injuries  to  a  street  railway 
motorman  by  collision,  instructionR  held  not  er- 
roneous as  rendering  a  mere  violation  of  a  city 
ordinance  by  defendant  negligence  per  se.— Mc- 
Lain  v.  St.  Louis  &  S.  Ry.  Co.  (Mo.  App.) 
909. 

In  an  action  tor  injuries  to  a  street  railway 
motorman  by  collision  with  a  car  of  another 
company,  instructions  held  not  misleading.— Mc- 
Lain  v.  St.  Lonis  &  S.  Ry.  Co.  (Mo.  App.)  909. 
In  an  action  for  Injuries  to  a  street  railway  mo- 
torman by  collision  with  a  car  of  another  com- 
pany, omission  of  the  court  to  charge  in  rela- 
tion to  defendant's  acceptance  of  a  city  ordi- 
nance giving  plaintiff's  car  the  right  of  way 


held  not  error. — McLain  v.  St.  Louis  &  S.  Ry. 
Co.  (Mo.  App.)  909. 

Evidence,  in  an  action  for  injuries  to  motor- 
man  by  a  collision  with  a  car  of  another  com- 
pany at  a  crossing,  held  to  require  submission 
of  the  case  to  the  jury. — McLain  y.  St.  Louis  & 
8.  Ry.  Co.  (Mo.  App.)  909. 

One  injured  by  a  street  car  at  a  crossing  had 
no  right  to  rely  on  assumption  that  speed  of 
car  was  within  the  limits  prescribed  by  ordi- 
nance, when  he  knew  the  contrary^  to  be  the 
fact.— Ledwidge  v.  St.  Louis  Transit  Co.  (Mo. 
App.)  1008. 

Plaintiff  held  guilty  of  contributory  negli- 
gence in  attempting  to  cross  street  car  track  in 
front  of  approaching  car. — Ledwidge  y.  St. 
Louis  Transit  Co.  (Mo.  App.)  1008. 

In  an  action  against  a  street  railway  for 
killing  a  dog,  held,  that  the  court  should  have 
submitted  the  issue  of  contributory  negligence 
without  any  instruction  as  to  burden  of  proof 
thereof. — Marshall  v.  Dallas  Consolidated  Elec- 
tric St  Ry.  Co.  (Tex.  Civ.  App.)  63. 

In  an  action  against  a  street  car  company  for 
killing  a  dog,  a  chai-ge  on  the  issue  of  dis- 
covered peril  fteW  required. — Marshall  v.  Dallas 
Consolidated  Electric  St  Ry.  Co.  (Tex.  Civ. 
App.)  63. 

In  an  action  against  a  street  railway  for  kill- 
ing a  dog,  a  charge  held  erroneous  as  placing 
the  burden  of  proving  absence  of  contributory 
negligence  on  plaintiff. — Marshall  v.  Dallas  Con- 
solidated Electric  St  Ry.  Co.  (Tex.  Cit.  App.) 
63. 

In  an  action  against  a  street  railway  com- 
pany for  damages  from  collision,  evidence  held 
not  to  show  contributory  negligence  proximate- 
ly contributing  to  the  injury. — Dallas  ConsoL 
Electric  St  Ry.  Co.  v.  Illo  (Tex.  Civ.  App.) 
1076. 

In  an  action  against  a  street  railway  com- 
pany for  damages  from  collision,  evidence  held 
to  show  negligence  on  the  part  of  defendant- 
Dallas  Consol.  Electric  St  By.  Co.  y.  UIo 
(Tex.  Cly.  App.)  1076. 


STREETS. 

See  "Highways";  "Municipal  Corporations,"  {{ 
11,  12. 

SUBLETTING. 

See  "Landlord  and  Tenant,"  i  8. 
Public  lands,  see  "Public  Lands,"  |  2. 

SUBMISSION. 

To  arbitration,  see  "ArbitratioD  and  Award," 
«1. 

SUBPCENA. 

■For  wltnesa,  see  "Witnesses,"  |  L 

SUBROGATION. 

Where  a  sherifTs  sureties  paid  a  defalcation 
of  taxes  collected  by  the  sheriff,  they  were  sub- 
rogated to  the  county's  lien  on  tie  sheriff*! 
real  estate  therefor,  under  Ky.  St.  |  4130.— 
Baker  v.  Fidelity  &  D^osit  Co.  (Ky.)  10^ 

Where  one  pays  or  advances  money  to  pay 

a  mortgage  debt,  with  the  understanding  that 

;  he  is  to  have  the  benefit  of  the  mortgage,  h« 

;  becomes  the  holder  of  the  lien  by  subrogatioih 

—Powers  y.  McKnight  (Tex.  Oiv.  App.)  549. 

SUBSCRIPTIONS. 

To  corporate  stock,  see  "Corporations,"  i  1. 
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SUBSTITUTION. 

Of  de-Hsees  or  legatees,  see  "Wills,"  S  4. 

SUIT. 

See  "Action." 

SUMMARY  PROCEEDINGS. 

Collection  of  taxes,  see  "Taxation,"  i  8. 

SUMMONS. 


See  "Process.' 


SUNDAY. 


Transportation  of  a  threshing  machine  on 
Sunday  held  not  a  work  of  "necessity,"  so  as 
to  exempt  defendant  from  liability  for  viola- 
tion of  the  Sunday  law. — State  v.  Stuckey  (Mo. 
App.)  785. 

SUPERSEDEAS. 

Facts  held  insnfflcient  to  justify  the  granting 
of  a  supersedeas  to  restrain  the  execution  of 
an  order  appointing  a  receiver  of  land  in  litiga- 
tion.—Tronghber  T.  Akin  (Tenn.)  118. 

SUPPORT. 

Of  child,  see  "Guardian  and  Ward,"  S  1. 

SUPREME  COURTS. 

S«e  "Conrte,"  i  2. 

SURETYSHIP. 

See  "Principal  and  Surety." 

SURRENDER. 

Of  written  instrument  for  cancellation,  see 
"Canceliation  of  Instruments." 

SURVIVING  PARTNERS. 

See  "Partnership,"  |  8. 

SURVIVORSHIP. 

Bridence,  see  "Death,"  §  1. 

Of  devisees  or .  legatees,  see  "Wills,"  S  4. 

SUSPENSION. 

Of   policemen,   see   "Monldpal   Corporations," 

is: 

SWAMP  LANDS. 

See  "Pnblic  Lands,"  {  1. 

TAXATION. 

JLlahllity  of  sheriff's  homestead  for  payment  of 
taxes  collected,  see  "Homestead,"  {  1. 

Purchase  of  tax  title  by  mortgagor,  see  "Mort- 
gages," {  1. 

Zacal  or  tpedal  taxes. 
See  "Mnnidpal  Corporations,"  {  18. 
Assessments  for  municipal  improvements,   see 
"Municipal  Corporations,"  S8  8,  9. 

Occuvatton  or  privilege  taxea. 
See  "Intoxicating  Ldqiiors,"  I  8;    "Licenses," 


(   1.     Xduhmty  of  persoms  and  property. 

The  franchises  of  a  corporation,  exercised 
by  it  in  a  city,  are  property,  within  the  pro- 
vision of  a  city's  charter,  requiring  a  tax  on  ail 
property  in  it.— Southwestern  Telegraph  &  Tel- 
ephone Co.  T.  City  of  San  Antonio  (Tex.  Civ. 
App.)  869. 

i  2.     IiCTT  and  ssaessment. 

Gen.  St.  c.  92,  art.  3,  gj  1,  3,  4,  considered, 
and  held  that  the  method  pursued  by  the  rail- 
road commissioners  in  fixing  the  valuatiou  of 
certain  railroad  property  for  purposes  of  taxa- 
tion was  proper.— Owensboro,  F.  of  R.  &  G.  B. 
R.-  Co.  V.  Oommonwealth  (Ky.)  744 

An  information  in  a  proceeding  by  the  au- 
ditor's agent  to  assem  omitted  property  held  to 
sufficiently  describe  the  property. — Common- 
wealth V.  Sweigart'B  Adm'r  (Ky.)  758. 

The  proper  way  to  reach  an  information  fail- 
ing to  sufficiently  describe  property  omitted  to 
be  listed  for  taxation  is  by  motion  to  make  the 
information  more  specific— Commonwealth  v. 
Sweigart's  Adm'r  (Ky.)  758. 

The  description  on  the  assessment  roll  of  a 
city,  "The  *  ♦  •  (Company  franchise."  is 
not  sufficient.— Southwestern  Telegraph  &  Tele- 
phone Co.  V.  City  of  San  Antonio  (Tex.  Civ. 
App.)  859. 

I  3.  Oolleetion  and  anf orcement 
against  persona  or  personal  prop« 
•rty. 

Evidence  to  rebut  proof  of  payment  held  ad- 
missible in  action  by  city  for  taxes  paid  by 
property  owner  to  defaulting  collector.— City  of 
Georgetown  v.  Jones  (Tex.  Civ.  App.)  22. 

i  4.     Bale   o£   land   for   nonpayment    of 


Under  Sess.  Acts  1877,  p.  386,  §  6,  and  Rev. 
St.  1899,  i  675,  an  order  for  publication  in  a 
tax  suit  held  valid,  though  no  affidavit  as  to 
the  defendant's  nonresidence  had  been  made.— 
Warren  v.  Manwaring  (Mo.  Sup.)  447. 

Under  Laws  1877,  p.  387,  g  10,  a  judgment 
in  a  tax  suit  held  unauthorized,  aild  the  tax 
deed  consequently  invalid.- Warren  v.  Man- 
waring  (Mo.  Sup.)  447. 

The  validity  of  a  tax  judgment  cannot  be 
collaterally  attacked  by  a  showing  that  the  as- 
sessment was  erroneous. — Warren  v.  Manwar- 
ing (Mo.  Sup.)  447. 

Failure  to  enter  a  tax  judgment  in  the  pre- 
cise method  pointed  out  by  the  statute  is  an 
irregularity  not  available  on  collateral  attack. 
— Warren  v.  Manwaring  (Mo.  Sup.)  447. 

The  fact  that  an  affidavit  of  uonresidence 
bad  not  been  made  in  a  tax  suit  held  not  avail- 
able in  a  collateral  attack  on  the  tax  judgment. 
Sees.  Acts  1877,  p.  386,  g  6;  Rev.  St  1899,  g 
575. — ^Warren  v.  Manwaring  (Mo.  Sup.)  447. 

A  tax  deed  held  void  on  its  face,  showing 
noncompliance  with  Act  March  30,  1872,  g 
189  (2  Wag.  St  p.  1198),  requiring  each  tract 
to  l)e  offered  for  sale  separately. — Smith  v.  H. 
D.  Williams  Cooperage  Co.  (Mo.  App.)  316. 

t  6.     Tax  tiUes. 

A  tax  deed,  based  on  an  assessment  to  one 
not  the  owner  of  the  land,  and  not  containing 
recitals  showing  compliance  with  the  statutory 
roquiremeuts,  held  void  on  its  face. — Brown  v. 
Hartford  (Mo.  Sup.)  140. 

Except  in  ejectment  for  land  in  possession 
of  one  under  a  tax  deed.  Act  March  30,  1872, 
g  219  (2  Wag.  St  p.  1206),  relaUve  to  holding 
of  land  till  the  purchaser  is  remunerated  for 
taxes,  held  not  to  apply.— Smith  v.  H.  D.  Wil- 
liams Cooperage  Co.  (Mo.  App.)  316. 

A  tax  deed  void  on  its  face  will  not  set  in 
motion  limitations  of  three  years  (Act  March 
30,  1872,  g  221;    2  Wag.  St.  p.  1207)  for  re- 
covering land  of  a  tax  purchaser. — Smith  v.  H. 
'  D.  Williams  Cooperage  Co.  (Mo.  App.)  315. 
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A  purchaser  of  a  Toid  tax  deed  h^d  not  en- 
titled to  recover  o(  the  auccessful  party  what 
he  paid  for  it  aud  subsequeut  taxes  paid  by 
him,  either  under  Acta  1807,  p.  74,  or  any 
other  law. — Rowe  v.  Current  River  Land  jc 
Cattle  Co.  (Ho.  App.)  362. 

Under  Acts  1893.  p.  107  (Rev.  St.  1889,  { 
9297),  a  purchaser  of  land  for  state  and  coun- 
ty taxes  held  to  take  subject  to  the  lien  of 
subsequent  taxes.— City  of  Excelsior  Springs,  to 
Use  of  McOormick,  v.  Henry  (Mo.  App.)  944. 

TELEGRAPHS  AND  TELEPHONES. 

i    1.    Becnlstion  mad  operstiom. 

Failure  of  telegraph  company  to  deliver  tele- 
gram held-  not  to  entitle  senders  to  damages  for 
mental  anKuiah.— Western  Union  Telegraph  Co. 
V.  Arnold  (Tex.  Sup.)  1043. 

A  pleading  of  contributory  negligence  because 
the  telegram  was  not  sent  in  care  of  the  person 
for  whom  the  addressee  worked,  will  not  sup- 
port a  finding  of  conti'ibntory  negligence  be- 
cause the  sender  failed  to  inform  the  operator 
that  the  addressee  lived  near  a  certain  build- 
ing.—Western  Union  Tel.  Co.  t.  James  (Tex. 
Civ.  App.)  79. 

Evidence  as  to  the  addressee  of  a  tele^am 
being  well  known  held  admissible  on  the  issue 
of  negligence  in  failing  to  deliver  It— Western 
Union  Tel.  Co.  v.  James  (Tex.  Civ.  App.)  70. 

A  verdict  of  |1,995.2Q,  for  negligent  failure 
to  deliver  a  telegram  informing  a  mother  of 
the  sickness  of  her  son  till  after  his  death  and 
burial,  is  not  excessive.— Western  Union  Tel. 
Co.  V.  James  (Tex.  Civ.  App.)  79. 

TENANCY  IN  COMMON. 

Divorced  parties  as  tenants  in  common,  see 
"Divorce,"  {  3. 

Homestead  in  interest  of  co-tenant,  see  "Home- 
stead," <  1. 

<  1.     Matma  rights,  duties,  mnd  lUblU- 
tles  of  oo-tcnants. 

A  tenant  in  common  held  to  have  ratified  a 
sale  of  the  land  by  his  co-tenant,  by  bringing 
suit  against  such  co-tenant  for  part  of  the  pur- 
chase money  paid  the  latter.— -Nalle  v.  Parks 
(Mo.  Sup.)  696. 

A  tenant  in  common  held  by  lapse  of  time  to 
have  abandoned  benefits  of  a  transaction  where- 
by his  co-tenant  acquired  an  outstanding  title 
to  the  land.— Nalle  v.  Parks  (Mo.  Sup.)  596. 

Though  the  holder  of  an  undivided  half  inter- 
est in  the  equity  to  certain  land  acquires  in  his 
own  name  toe  outstanding  legal  title,  such  title 
does  not  thereby  vest  in  his  co-owner  of  the 
equity.— Nalle  v.  Thompson  (Mo.  Sup.)  599. 

The  holder  of  a  part  of  the  equitable  title  to 
certain  land  held  not  able  to  maintain  a  suit 
for  a  decree  for  this  share  against  the  bona  fide 
grantee  of  one  having  the  legal  title. — Nalle  v. 
Thompson  (Mo.  Sup.)  599. 

Plaintiff  in  ejectment  held  to  have  ratified  a 
sale  of  the  premises  to  defendant. — Nalle  t. 
Thompson  (Mo.  Sup.)  599. 

TERMS. 

Of  leases,  see  "Landlord  and  Tenant,"  S  8. 

«    ._...  „    TESTAMENT. 

See  "WUls." 

TESTAMENTARY  CAPACITY. 

See  "WUls,"  I  1. 

THEFT. 

See  "Larceny." 


TICKETS. 

For  carriage  of  passengers,  see  "Carriera,"  f  8. 

TIMBER. 

Requirements  of  statute  of  frauds  aa  to  sales 
of,  see  "Franda,  Statute  of,"  I  2. 

TIME. 

For  interrention,  see  "Parties,"  S  L 

TITLL 

Abstracts  of  title,  see  "Abstracts  of  Title." 
Color  of  title,  see  "Adverse  Possession." 
Estoppel  to  assert  title,  see  "Estoppel,"  {  1. 
Tax  titles,  see  "Taxation."  g  5. 
To  support  ejectment,  see  "Ejectment,"  i  1. 

TOLLS. 

Toll  roads,  see  "Turnpike?  and  Tidl  Roads." 

TORTS. 

Causing  death,  see  "Death."  {  2. 
Measure  of  damages,  see  "Damages,"  S  SL. 

By  parttoutar  clastei  of  parties. 
See  "Municipal  Corporations."  {  12. 
Agents,  see  "Principal  and  Agent,"  S  2. 
Employes,  see  "Master  and  Servant,"  t  8. 

Particular  remedietfor  tort*. 
See  "Trespass,"  %  1;   "I'rover  and  Conversion."" 

:  L 

Portieular  torts. 

See  "Assault  and  Battery,"  {  1;  '^alae  Im- 
prisonment," S  1;  "Forcible  Emtry  and  De- 
tainer," §  1;  "Fraud"!  "Libel  and  Slander"; 
"Malicious  Prosecution";  "Negligence";  "Tres- 
pass"; "Trover  and  Conversion. ' 

For  persons  to  knowingly  induce  one  to  break 
his  contract  with  another  gives  the  latter  a 
cause  of  action  against  them  for  any  dam- 
ages from  the  breach. — Raymond  T.  Xanins- 
ton  (Tex.  Sup.)  800. 

TOWNS. 

See  "Counties";   "Municipal  (yorporations.** 

TRANSCRIPTS. 

Of  record  for  purpose  of  review,  see  "Criminal 

Law,"  {  1& 
On  change  of  venue,  see  "Criminal  Law,"  f  2. 

TRESPASS. 

Ejection  of  trespasser,  see  "Carriers,"  S  U. 
Injuries  to  trespassers,  see  "Railroads,"  (  6. 
Right  to   waive  trespass   and  sue   on  implied 

promise  to  pay  rent,  see  "Action,"  (  1. 
To  the  person,  see  "Assault  and  Battery,"  |  1; 

"False  Imprisonment." 

{    1.    Aotlona. 

Measure  of  damages  for  innocent  purchase  of 
timber  cut  by  trespassers  held  the  value  of  the 
timber  as  standing,  and  for  that  purchased 
after  notice  its  value  as  prepared  for  market. — 
Holt  ft  Johnson  t.  Hayes  (Tenn.)  UL 

TRESPASS  TO  TRY  TITLE. 

See  "Ejectment" 

Error  in  instructions  in  trespass  to  try  title  as- 
on  weight  of  evidence,  see  "Trial,"  i  4. 
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{    1.    Fzooeedinca. 

Disputes  as  to  boundaries  may  be  determined 
in  tr^asa  to  try  title.— Roontree  t.  Haynes 
(Tex.  CiY.  App.)  435. 

A  snit,  originaliy  one  to  remove  cloud  on  title, 
held,  in  view  of  a  cross-piea  of  certain  defend- 
ants, one  in  trespass  to  try  title,  as  between 
them  and  plaintiffs,  requiring  them  to  show 
better  right  than  plaintiffs.— Lynch  v.  Pittman 
(Tex.  CSv.  App.)  862. 

INidence  hdd  sufBcient  to  support  a  finding 
as  to  identity  of  the  indiyidnal  in  whose  right 
a  headright  certificate  was  issued. — Lynch  y. 
Pittman  (Tex.  Oiy.  App.)  862. 

In  support  of  a  judgment,  held,  that  it  would 
be  presumed  on  appeal  that  a  certain  league  of 
land  was  located  and  surveyed  by  virtue  of  a 
certain  certificate.— Lynch  v.  Pittman  (Tex.  OIv. 
App.)  862. 

TRIAL 

See  "New  Trial";    "Witnesses." 

Amount  of  damages  as  question  fOr  jury,  see 
"Damages,"  |  7. 

Harmless  error,  see  "Appeal  and  Brror,"  S| 
17,  10. 

Instructions  as  to  gifts,  see  "Gifts,"  |  1. 

Trial  de  novo  on  appeal,  see  "Appeal  and  E!r- 
ror  "  I  13:    "Justices  of  the  Peace,"  {  2. 

Trial  of  right  to  property  levied  on,  see  "Exe- 
cution," §  4. 

ProoeedtngtinOldent  to  trlaU. 
See  "dontinuance." 
Conformity  of  jndgment  to  verdict  or  findings, 

see  "Judgment,"  S  3. 
Entry  of  judgment  after  trial  of  issues,   see 

"Judgment,''^  S  3. 
Place  of  trial,  see  "Venue,"  I  1. 
Right  to  trial  by  jury,  see  "Jury,"  {  1, 
•Summoning  and  impaneling  jury,  see   "Jury," 

8   2. 

Trial  of  parOeular  dvU  actUmi  or  proceedings. 

See  "False  Imprisonment,"  <  1;  "Fraud,"  i  2; 
"Libel  and  Slander,"  |  3;  "Negligence,^'  8 
3;    "Trover  and  Onversioo,"  8  !• 

Against  constables,  see  "Sheriffs  and  Consta- 
bles," 8  1. 

By  trustee  in  bankruptcy,  see  "Bankruptcy," 
8  2. 

Disputed  claims  against  estate  of  decedent,  see 
"Executors  and  Administrators,"  8  3. 

For  breach  of  contract,  see  "Contracts,"  {  B. 

For  causing  death,  see  ''Death,"  8  2. 

For  compensation  of  brokers,  see  "Brokers," 
8  2. 

For  fires  caused  by  operation  of  railroad,  see 
"RaUroads,"  8  10. 

For  injuries  to  animals  on  or  near  railroad 
tracks,  see  "Bailroads,"  8  8- 

For  injuries  to  live  stock,  see  "Carriers,"  8  7. 

For  loss  of  passesgers'  baggage,  see  "Carriers," 
8  12. 

For  negligence  of  abstracter  of  title,  see  "Ab- 
stracts of  Title." 

For  personal  injuries,  see  "Carriers,"  §  9; 
"Electricity";  "Master  and  Servant."  §  7; 
"Municipal  Corporations,"  8  12;  "Railroads," 
88  7,  8;    "Street  Railroads,"  8  1- 

For  rent,  see  "Landlord  and  Tenant,"  8  5. 

For  sale  of  land  for  local  assessments,  see 
"Municipal  Corporations,"  8  9. 

For  torts  of  employes,  see  "Master  and  Serv- 
ant," 8  8. 

On  insurance  policy,  see  "Insurance,"  8  14. 

On  subscriptions  to  corporate  stock,  see  "(Cor- 
porations,^* 8  !• 

Probate  proceedings,  see  "Wills,"  8  8. 

Suits  to  set  aside  fraudulent  conveyances,  see 
"Fraudulent  Conveyances,"  8  2. 

To  recover  mortgaged  goods,  see  "Chattel  Mort- 
gages," 8  2. 


Trial  of  oriminul  prosecution*. 
See    "Assault   and    Battery."    8    2;     "Criminal 
Law,"  88  10,  11;    "Homicide,"  8  5?    "Rape," 
8  2;    "Receiving  Stolen  Goods";   "Sodomy." 

8   !•    Keoeptloa  of  evidMiee. 

Refusal  to  allow  testimony  in  chief  to  be  in- 
troduced on  surrebuttal  held  in  sound  discretion 
of  the  trial  court — ^Beyer  v.  Hermann  (Mo. 
Sup.)   104. 

Where  witnesses  have  been  placed  under  the 
rule,  and  the  same  is  violated,  the  court  should 
withdraw  the  case  from  the  jnry. — St.  Louis 
&  S.  P.  E.  Co.  V.  Akers  (Tex.  Civ.  App.)  848. 

Failure  to  enforce  rule  excluding  witnesses, 
as  to  certain  witness,  held  not  an  abuse  of  dis- 
cretion.—M.  A.  Ooopa  &  Co.  V.  Sawyer  (Tex. 
Civ.  App.)  992. 

8   X.     Arsnineiit*  and  condnot  of  oonnseL 

I  In  action  against  commercial  agency  for  cir- 
culating report  that  plaintiffs  were  not  in  sound 
financial  condition,  the  reading  to  jury  b^  coun- 
sel for  plaintiffs  of  an  article  in  a  magazine  held 
not  prejudicial'  error. — Minter  v.  Bradstreet  Co. 
(Mo.  Sup.)  668. 

I    3.     Takinc  case  or  qnestlon  from  Jnry. 

If  there  is  any  evidence  conducing  to  show  a 
right  of  recovery  in  the  plaintiff,  it  is  improper 
for  the  court  to  give  a  peremptory  instruction  to 
the  defendant.— Chesapeake  &  N.  Ry.  Co.  v. 
Ogles  (Ky.)  751. 

The  court,  in  passing  on  a  demurrer  to  evi- 
dence, held  required  to  draw  every  inference  in 
favor  of  the  party  offering  it  which  a  jury 
might  draw. — Morrow  v.  Pullman  Palace  Car 
Co.  (Mo.  App.)  281. 

Where  plaintlfTs  evidence,  standing  alone,  es- 
tablished a  prima  facie  case,  while,  when  con- 
sidered with  the  whole  evidence,  reasonable 
persons  might  differ  on  it,  the  case  should  be 
submitted  to  the  jury. — Morrow  v.  Pullman 
Palace  Car  Co.  (Mo.  App.)  281. 

Where  there  is  any  evidence  to  establish  a 
complaint  from  which  a  jury  may  reasonably 
infer  the  essential  fact,  the  court  should  not 
take  the  case  from  the  jury. — Morrow  v.  Pull- 
man Palace  Car  Co.  (Mo.  App.)  281. 

Where  evidence  does  not  support  plaintiff's 
contention  in  some  material  and  essential  fea- 
ture of  his  case,  court  may  properly  instruct 
for  defendant.— Cogan  v.  Oass  Ave.  &  P.  G.  By. 
(30.  (Mo.  App.)  738. 

Rule  for  determining  whether  or  not  plain- 
tiff has  a  case  for  triors  defined. — Cogan  v. 
Cass  Ave.  &  F.  G.  Ry.  Co.  (Mo.  App.)  738. 

8   4.    lastmiotlona    to   JnrT— Provliioe   of 
oovrt  and  Jury  in  ceneraL 

Defendant  is  not  entitled  to  an  instruction  that 
the  jury  must  be  guided  solely  by  the  evidence, 
and  should  not  be  governed  by  sympathy  for 
plaintiff;  nothing  having  transpired  to  indicate 
that  the  jurors  were  unmindful  of  their  sworn 
duty.— Johnson  v.  St.  Louis  &  S.  Ry.  Co.  (Mo. 
Sup.)  178. 

Facts  put  in  issue  by  the  pleadings  cannot  be 
assumed  in  the  instructions,  even  when  evi- 
denced by  uncontradicted  testimony. — Dodd  v. 
Guiseffl  (Mo.  App.)  304. 

In  trespass,  an  instruction  that  the  defendant 
owned  the  land  on  one  side  of  a  certain  hedge 
and  plaintiff  that  on  the  other  held  proper.— 
Brown  v.  Johnson  (Tex.  Civ.  App.)  49. 

Requested  instruction  in  an  action  against 
a  railroad  company  for  an  assault  by  its  em- 
ployes A«I<{  properly  refused  as  on  the  weight  of 
evidence.— Houston  &  T.  C.  R.  C!o.  v.  Bell  (Tex. 
Civ.  App.)  56. 

Charge  held  not  objectionable,  as  assuming 
that  plaintiff's  eyes  were  injured  by  sparks 
that  escaped  from  defendant's  engine.— St.  Lou- 
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is  8.  W.  Ry.  Co.  T.  Parks  (Tex.  Ciy.  App.) 
439. 

In  trespaas  to  try  title,  iustructions  held  erro- 
neous as  being  on  weight  of  evidence. — White 
T.  Epperson  (Tex.  CiT.  App.)  851. 

In  an  action  against  a  master  for  personal  in- 
juries, charge  held  not  erroneous  as  on  the 
weight  of  the  evidence.— St.  Louis  Southwest- 
ern Ry.  Co.  of  Texas  v.  McDowell  (Tex.  Civ. 
App.)  974. 

{  5.     — ^  IfeoeaaltT  and  anbjeet-matter. 

In  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  teamster,  instruction  dis- 
crediting plaintiff's  testimony  held  properly  re- 
fused.—Frank  V.  St.  Louis  Transit  Co.  (Mo. 
App.)  239. 

Instruction  as  to  conflicting  evidence  hM  not 
erroneous.— Houston  &  T.  G.  R.  C!o.  t.  Bell 
(Tex.  Civ.  App.)  56. 

I  6.     -^—  Form,     reqnialtea,     and     avfll- 
olenoy. 

An  instruction  referring  the  jury  to  the  pe- 
tition to  ascertain  the  acts  of  negligence  char- 
ged was  not  error,  in  the  absence  of  a  request 
for  a  more  specific  charge. — St.  Louis  South- 
western Ry.  Co.  ▼.  Harrison  (Tex.  Civ.  App.) 
38. 

The  defining  by  an  instruction  of  the  term 
"preponderance  of  evidence"  as  meaning  the 
greater  weight  of  evidence  is  proper.— Western 
tfnion  Tel.  Co.  v.  James  (Tex.  Civ.  App.)  79. 

In  a  personal  injury  action,  it  was  error  to 
unnecessarily  and  repeatedly  call  the  attention 
of  the  jury  to  the  defense  of  contributory  negli- 
gence.— Pelfrey  v.  Texas  Cent.  Ry.  Co.  (Tex. 
Civ.  App.)  411. 

The  court's  attention  having  been  called  to  an 
omission  in  its  main  charge,  a  correct  charge 
should  have  been  given. — Ci^  of  Sherman  v. 
Greening  (Tex.  Civ.  App.)  424. 

For  the  conrt  to  give  a  new  instruction  on 
contributory  negligence,  on  the  jury  asking  for 
an  additional  instruction  on  the  subject,  is  not 
giving  undue  prominence  to  the  subject. — Lums- 
den  v.  Chicago,  R.  I.  &  T.  Ry.  Co.  (Tex.  Civ. 
App.)  428. 

(  7.     — —  AppUokMIltjr  to  pleadlnc*  and 
•▼idenoe. 

Requested  instructions  on  theory  of  death  by 
suicide  held  properly  refused,  in  suit  on  mutual 
benefit  certificate.— Winter  v.  Supreme  Lodge 
K.  P.  (Mo.  App.)  877. 

Where  it  was  not  contended  that  notice  of 
the  cancellation  of  a  policy  was  required  to  be 
given  to  a  trustee,  a  requested  instruction  on 
such  subject  was  properly  refused. — Edwards  t. 
Sun  Ins.  Co.  (Mo.  App.)  886. 

Error  cannot  be  predicated  on  an  instruction 
that  if  there  is  a  conflict  in  the  testimony  the 
jury  must  reconcile  it,  if  they  can,  and,  if  not, 
may  believe  or  disbelieve  any  witness,  where 
the  evidence  has  disclosed  an  Irrecoiicilable  con- 
flict.—Houston  &  T.  C.  R.  Co.  V.  Bell  (Tex. 
Civ.  App.)  56. 

I  8.     —  Requests  or  prayera. 

A  requested  instruction  covered  by  other  in- 
structions may  be  properly  refused. — Curtis  T. 
McNnir  (Mo.  Sup.)  167;  Buckman  v.  Missouri, 
K.  &  T.  Ry.  Co.  Ctfo.  App.)  270:  Hill  Bros.  v. 
Bank  of  Seneca  (Mo.  App.)  307;  Oulf,  C.  & 
S.  F.  Ry.  Co.  T.  Irvine  &  Woods  (Tex.  Civ. 
App.)  540. 

Instructions  in  action  against  carrier  of  freight 
held  covered  in  the  main  charge.— Texas  &  P. 
By.  Co.  V.  Smissen  (Tex.  Civ.  App.)  42. 

The  refusal  of  a  request  to  instruct  to  disre- 
gard certain  evidence  held  not  error,  where  by 
the  main  charge  the  jury  were  not  authorized  to 
consider  the  matter  to  which  the  evidence  relat- 
ed.—Texas  &  P.  Ry.  Co.  ▼.  Smissen  (Tex.  Civ. 
App.)  42. 


Failure  of  the  court  to  define  tiie  terms  "rea- 
sonable promptness"  and  "ordinary  care,"  if  er- 
ror, is  not  affirmative  error,  and  cannot  be 
complained  of;  a  special  instruction  defining 
them  not  having  been  requested. — Western  Un- 
ion Tel.  Co.  V.  James  (Tex.  Civ.  App.)  79. 

Party  to  an  action,  desiring  a  more  complete 
presentation  of  the  law  on  any  controverted  is- 
sue, should  request  a  special  charge. — William- 
son 7.  Gore  (Tex.  Civ.  App.)  663. 

Where  a  charge  embraced  a  correct  mle  of 
law  in  general  terms,  if  more  particular  in- 
structions were  desired  by  a  party,  he  should 
have  requested  them. — St.  Louis  Southwestern 
Ry.  Co.  of  Texas  v.  Hughes  (Tex.  Civ.  App.) 
976. 

f  9.     — —  Objeotlona  and  ezeeptioa*. 

In  an  action  against  a  railroad  company  for 
killing  cattle,  general  objection  held  insufficient 
to  raise  question  of  propriety  of  instruction 
relative  to  keeping  lookout— St.  Louis,  L  M.  & 
S.  Ry.  Co.  V.  Norton  (Ark.)  1095. 

i  lO.  —  Constmetloii  and  operatioH. 

Any  generality  in  an  instruction  aa  to  negli- 
gence is  cured  by  the  other  instructions,  which 
limit  plaintiff's  right  to  recover  to  the  specific 
negligence  charged  in  the  petition. — Johnson  ▼. 
St.  Louis  &  S.  Ry.  Co.  (Mo.  Supi)  173. 

Any  vagueness  in  instruction  as  to  negligence 
authorizing  recovery  Jield  cured  by  other  in- 
structions.—Buckman  V.  Missouri,  K.  &  T.  By. 
Co.  (Mo.  App.)  270. 

Error  in  an  instruction,  if  any,  held  cured. — 
Heagy  v.  Irondale  Lead  C%>.  (Mo.  App.)  1006. 

{11.   Verdlot. 

When  the  jury  returned  a  verdict  without  an 
assessment  of  damages,  the  court  properly  ^• 
rected  the  jury  to  assess  the  damages  without 
further  instructions.— HiU  Bros.  v.  Bank  of 
Seneca  (Mo.  App.)  307. 

Verdict  specifying  rate  of  Interest,  but  leav- 
ing computation  for  clerk,  held  erroneous. — 
Calkins  v.  Farmers'  &  Mechanics'  Bank  (Mo. 
App.)  1098. 

In  an  action  by  Joint  plaintiffs,  verdict  In 
favor  of  one  plaintiff  held  sufficient  to  anpport 
a  judgment  in  favor  of  both. — Chicago,  B.  I.  & 
T.  Ry.  Co.  V.  Henderson  (Tex.  Civ.  App.)  36. 

In  trespass  to  try  title,  held,  that  the  charge 
of  the  court  could  be  consulted  to  render  a 
general  verdict  for  defendant  certain. — Roun- 
tree  r.  Haynes  (Tex.  Civ.  App.)  435. 

Where  the  trial  judge  considers  that  certain 
special  findings  are  not  sustained  by  the  evi- 
dence. It  Is  his  duty  to  set  them  aside. — Casey- 
Swasey  Co.  t.  Manchester  Fire  Assor.  Co. 
(Tex.  Civ.  App.)  864. 

(  IS.   Waiver  and  eorreuUoa  of  Iitaca- 
larlties  and  errors. 

A  dcmnrrer  to  the  evidence  at  the  close  of 
plaintiffs  testimony  is  waiv<0  by  the  sabse- 
quent  introduction  of  evidence  on  defendant's  be- 
half.—McLain  ▼.  St  Loois  &  8.  Ry.  Co.   (Mo. 

App.)  90S). 

TRIAL  OF  RIGHT  OF  PROPERTY. 

See  "Execution,"  |  4. 

TROVER  AND  OONVERSIGN. 

I   1.    Aetlona. 

Whether  coal  converted  by  a  railroad  company 

had  been  delivered  to  it  in  such  a  manner  as  to 
constitute  it  the  property  of  the  consignee  **W  a 
question  for  the  jury. — Blackmer  v.  Cleveland, 
C.,  C.  &  St.  L.  Ry.  bo.  (Mo.  App.)  913. 

Where  coal  consigned  to  plaintiffs  was  willful- 
ly converted  by  a  railroad,  plaintiffs  Aeld  eati- 
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tied  to  recover  j)onltlTe  damages.— Blackmer  ▼. 
Cleveland,  0.,  O.  &  St  L.  Ry.  Co.  (Mo.  App.) 
913. 

Where  there  was  no  evidence  that  a  consignee 
was  liable  for  freight  on  coal  shipped  which  was 
converted  by  the  carrier,  the  latter  was  not  en- 
titled to  deduct  freight  from  the  consignee's  dam- 
ages.— Blackmer  v.  Cleveland,  C,  0.  &  St.  L. 
Ry.  Co.  (Mo.  App.)  918. 

Where  a  railroad  converted  coal  consigned  to 
another,  the  measure  of  damages  was  the  val- 
ue of  the  coal  at  destination.— Blackmer  v. 
Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  (Mo.  App.) 
913. 

The  measure  of  damages  for  the  conversion  of 
a  house  is  the  value  of  the  material  therein  at 
the  time  of  the  appropriation.— Lynch  v.  White 
(Tex.  Civ.  App.)  834. 

Damages  for  conversion  of  cattle  held  to  be 
their  value  at  the  time  of  conversion,  with  inter- 
est—Daugherty  V.  Lady  (Tex.  Civ.  App.)  837. 

TRUSTEE  PROCESS. 

See  "Garnishment" 

TRUSTS. 

Combinations  to  monopolise  trade,  see  "Monoi>o- 
lies."  i  1. 

Conveyances  in  trust  for  creditors,  see  "Assign- 
ments for  Benefit  of  Creditors." 

Trust  deeds,  see  "Chattel  Mortgages";  "Mort- 
gages." 

I  1.    Crekttoa,  exlstenoe,  amd  Talldltr. 

Parol  evidence  is  not  admissible  to  establish 
an  express  trust,  required  by  Rev.  St.  1899,  i 
3416,  to  be  in  writing.— Rector,  etc.,  of  Mt. 
Calvary  Church  v.  Albers  (Mo.  Sup.)  608. 

No  agreements  made,  and  no  payments  made 
before  or  after  a  title  is  taken,  can  create  a  re- 
sulting trust,  unless  a  trust  results  from  the 
transaction  itself,  when  title  passes. — William- 
son V.  Gore  (Tex.  CJiv.  App.)  683. 

Where  land  is  sold  under  execution,  and  con- 
veyed by  the  purchaser  to  the  daughter  of  the 
execution  debtor,  there  is  no  such  relation  be- 
tween the  parties  as  to  create  a  trust  in  favor  of 
the  execution  debtor. — Williamson  v.  Gore  (Tex. 
Civ.  App.)  563. 

Unexpressed  intention  of  grantee  to  talce  land 
as  trustee  for  another  cannot  control  terms  of 
the  deed. — Williamsen  ▼.  Gore  (Tex.  Civ.  App.) 
563. 

S  S.    Appoitntmemi,      qnallfloatloB,      and 
tenvre  of  trastee. 

The  intermingling  of  trust  funds  with  the  in- 
dividual funds  of  a  trustee,  a'hd  mutual  hostility 
between  the  trustee  and  fathers  of  minor  cestuis 
que  tru.stent,  held  to  authorize  the  trustee's  re- 
moval.—Gaston  V.  Hayden  (Mo.  App.)  938. 

i  8.    Establlahmeiit  and  enf  oreement  of 
trnat. 

Money  of  a  deceased  wife,  contributed  to  a 
loan  secured  by  a  deed  of  trust,  held  sufficiently 
Identified  and  followed  into  the  land,  which  was 
subsequently  purchased  by  the  husband. — John- 
ston V.  Johnston  (Mo.  Sup.)  202. 

An  innocent  purchaser  from  one  holding  land 
on  a  secret  trust  is  protected  against  it. — Mag- 
.nolia  Park  Co.  v.  Tinsley  (Tex.  Sup.)  5. 

TURNPIKES  AND  TOLL  ROADS. 

I  1.    Bernlatlon  and  vae  for  traveL 

The  failure  of  a  gravel  road  corporation  to 
maintain  a  road  of  the  width  of  20  feet,  as  re- 
qoired  by  Rev.  St  1889.  f  2696,  constitutes  neg- 
ligence.—Ashby  V.  Elsberry  dc  N.  H.  Gravel 
Road  Co.  (Mo.  App.)  229. 


A  private  corporation,  operating  a  road  for 
toll,  must  keep  in  reasonably  safe  repair  what- 
ever parts  it  keeps  open  for  travel.— Ashby  v. 
Elsberry  &  K.  H.  Gravel  Road  Co.  (Mo.  App.) 

It  is  not  negligence  in  a  tampilte  corporation 
to  allow  cows  to  occasionally  stray  on  the  road 
from  intersecting  crossroads.— Ashby  v.  Elsber- 
ry &  N.  H.  Gravel  Road  Co.  (Mo.  App.)  229. 

Turnpike  company  held  liable  for  injury  result- 
ing from  a  defective  condition  of  its  road,  al- 
though there  be  other  contributing  causes. — Ash- 
by V.  Elsberry  &  N.  H.  Gravel  Road  Co.  (Mo. 
App.)  229. 

Under  Rev.  St  1889,  S  2692,  a  gravel  road 
company  is  obliged  to  maintain  a  safe  road  for 
travel  of  the  width  of  20  feet.— Ashby  v.  Els- 
berry &  N.  H.  Gravel  Road  Co.  (Mo.  App.)  229. 

It  is  not  negligence  for  one  knowing  the  de- 
fective condition  of  a  road  to  travel  over  it  to 
her  house.— Ashby  v.  Elsberry  &  N.  H.  Gravel 
Road  Co.  (Mo.  App.)  229. 

Evidence  in  an  action  against  a  turnpike  com- 
pany for  injuries  held  to  show  that  Injury  was 
proximately  caused  by  defective  condition  of  the 
road.— Ashby  v.  Elsberry  &  N.  H.  Gravel  Road 
Co.  (Mo.  App.)  229. 

ULTRA  VIRES. 

Necessity  of  pleading,  see  "Pleading,"  |  6. 

UNITED  STATES. 

Gonrts,  see  "Removal  of  Caases." 
Public  lands,  see  "Public  Lands,"  i  1. 

UNLAWFUL  DETAINER. 

See  "Forcible  Entry  and  Detainer." 

USURY. 

Loans  by  building  and   loan   assoclattoiis,   see 
"Building  and  Loan  Associations." 

{    1.    Usmrlona    contraota    and    tranaae- 
tioaa. 

Conditions  imposed  on  insured,  borrowing 
amount  of  premium,  held  unlawful  forfeiture 
for  use  or  forbearance  of  money. — Mutual  Ben. 
Life  Ins.  Co.  v.  Davis  (Ky.)  1020. 

Under  the  Kansas  statute  providing  that  any 
rate  of  interest  contracted  for,  not  exceeding 
10  per  cent,  may  be  charged,  all  interest  above 
such  rate  is  usnrions. — Cowgill  v.  Jones  (Mo. 
App.)  995. 

A  custom  of  a  live  stock  exchange  to  charge 
a  bu,vin^  commission,  in  addition  to  interest, 
on  loaning  monoy  for  the  purchase  of  cattle, 
held  not  to  justify  such  charge,  where  it  ren- 
dered the  loan  asurious.— Cowgill  v.  Jones  (Mo. 
App.)   995. 

Where  uaury  charged  in  a  note  had  been 
eliminated  by  a  rebate  on  agreement  of  the  par- 
ties, plaintiff  was  entitled  to  recover  the  oal- 
ance  due. — Cowgill  v.  Jones  (Mo.  App.)  996. 

VACATION. 

Of  entry  of  satisfaction  of  mortgage,  see  "Mort- 
gages,^* S  10. 
Of  nonsuit,  see  "Dismissal  and  Nonsuit,"  {  1 

VARIANCE. 

Between  pleading  and  proof  in  civil  action,  see 
"Pleading,"  {  6. 

VEHICLES. 

OIHsiou  with  street  car,  see  "Street  Railroads," 
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VENDOR  AND  PURCHASER. 

See  "Exchange  of  Property";    "Sales." 

Purchaser  at  foreclosure  sale,  see  "Mortgages," 
«6,  6. 

Purchasers  at  sale  on  execution,  see  "Execu- 
tion," i  5. 

Purchasers  at  tax  sale,  see  "Taxation,"  f  5. 

Requirements  of  statute  of  frauds,  see  "Frauds, 
Statute  of,"  I  2. 

Sale  of  county  property,  see  "Cloanties,"  |  1. 

f    1.    Performanoe  of  eontraet. 

A  purchaser  of  mortgaged  realty  held  not  en- 
titled to  credit  on  notes  assumed  by  him  for 
sums  paid  for  taxes,  ImproTemeuts,  etc.;  on 
land  covered  by  a  trust  deed  securing  a  debt 
also  secured  by  mortgage  on  the  land  purchased. 
—Heard  y.  Thrasher  (Tex.  Sup.)  393. 

t   2.     Klglita  and  liabUitiea  of  parties. 

Where  a  deed  recited  that  the  grantor  had 
previously  executed  a  deed  to  the  laud  in  con- 
troversy, which  he  was  informed  was  lost,  bat 
did  not  recite  to  whom  such  deed  was  executed, 
the  grantee  in  such  subsequent  deed,  and  his 
privies,  were  charged  with  notice  that  the  gran- 
tor had  no  title  at  the  time  of  executing  it- 
Waggoner  T.  Dodson  (Tex.  Snp.)  617. 

i  3.     Remedies  of  Tondor. 

A  building  association's  lien,  under  a  mort- 
gage on  land  the  record  title  to  which  appeared 
to  be  in  plaintiff's  intestate,  field  inferior  to  in- 
testate's vendor's  lien  under  an  unrecorded 
deed  to  the  mortgagor.— Hall's  Adm'r  v.  Hall's 
Adm'x  (Ky.)  1120. 

In  an  action  to  enforce  a  vendor's  lien  against 
a  subsequent  purchaser  of  the  land,  defendant 
held  entitled  to  plead  partial  failure  of  consid- 
eration by  reason  of  a  breach  of  warranty  of 
title.— Williams  v.  Baker  (Mo.  App.)  339. 

An  assignee  of  a  note  given  for  part  of  the 
purchase  price  of  land  held  entitled  to  enforce 
the  vendor's  lien  to  the  extent  of  the  note  by 
suit  in  his  own  name. — Williams  v.  Baker  (Mo. 
App.)  339. 

In  an  action  to  foreclose  vendor's  lien,  fatal 
variance  Jield  to  exist  between  description  of 
land  iu  petition  and  citation  and  that  in  agreed 
statement  of  facts.— Wagley  v.  Western  Union 
Land  Ck>.  (Tex.  Civ.  App.)  106S. 

VENUE 

(Aange  of  venne  from  justice's  court,  see  "Jus- 
tices of  the  Peace,"  |  1. 

Motion  for  change  of  venue  as  affected  by  de- 
fects in  a£5davit,  see  "Affidavits." 

Of  actions  for  fraud,  see  "Fraud,"  f  2. 

Of  criminal  prosecutions,  see  "Criminal  Law," 
I  2. 

I   1.    Cbaage  of  TeBve  or  plaoe  of  trial. 

Where  cause  has  been  transferred  from  coun- 
ty court  in  probate  to  district  court,  parties 
held  entitled  to  change  of  venue. — Stone  v.  By- 
ars  (Tex.  Civ.  App.)  1086. 

The  district  court  of  one  county  cannot  re- 
sume jurisdiction  of  a  cause,  by  setting  aside  an 
order  grantilig  a  change  of  venue,  after  such 
order  has  been  executed  and  the  juri.sdiction 
of  the  district  court  of  another  county  has  at- 
tached.—Stone  V.  Byars  (Tex.  Civ.  App.)  1086. 

VERDICT. 

Directing  verdict  in  civil   actions,  see  "Trial," 

In  ci'vU  actions,  see  "Trial,"  i  11. 

Necessity  of  conformity  of  judgment,  see  "Judg- 
ment," {  3. 

Review  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error,''  {  17 ;  "Criminal  Law,"  t  19. 


VERIFICATION. 

Of  pleading,  see  "Pleading,"  I  4. 

VESTED  REMAINDERS. 

Creation,  see  "Wills,"  I  4. 

VESTED  RIGHTS. 

Protection,  see  "Constitutional  Law,"  f  2. 

VILLAGES. 

See  "Municipal  CJorporations." 

VINDICTIVE  DAMAGES. 

See  "Damages,"  I  4. 

VOTERS. 

See  "Elections." 

WAGERS. 

See  "Gaming,"  t  1. 

WAIVER. 

See  "Estoppel." 

Of  objections  to  partieular  acts  or  prooeedingc. 
See  "Pleading,"  §  7;    "Trial,"  S   12. 
Competency  of  witness,  see  "Witnesses,"  S  2. 
Error  fai  general,  see  "Appeal  and  Ehror,"  i  12. 

Of  rights  or  remed^e8. 
See  "Insurance,"  t  10. 
Breach  of  warranty,  see  "Sales,"  i  8. 
Exemption  of  homestead,  see  "Homestead,"  (  2. 
Forfeiture  of  insurance  policy,  see  "Insurance." 

i  17. 

,  Liens  for  rent,  see  "Landlord  and  Tenant,"  S  5. 

Notice  to  surety  of  extension  of  time  for  pay- 
ment, see  "Priucipal  and  Surety,"  i  2. 

Proof  of  loss  insured  against,  see  "Insnrance," 
I  12. 

Right  to  appeal,  see  "Appeal  and  Error."  S  3. 

Right  to  object  to  assignment  of  lease,  see 
■OJandlord  and  Tenant."  |  3. 

WARDS. 

See  "Guardian  and  Ward." 

WAREHOUSEMEN. 

Carrier  as  warehouseman,  see  "Carriera,**  i  6. 

A  warehouseman,  who  had  insured  its  prop- 
erty and  that  of  a  bailor  for  enough  to  cover 
the  goods  destroyed,  held  liable  to  him,  hnving 
spttled  for  less.- Southern  Cold  Storage  Jc 
Produce  Oo.  t.  A.  F.  Dechman  &  Go.  (Tex.  Civ. 
App.)  646. 

WARRANTY. 

I  By  insured,  see  "Insurance,"  S  8. 
On  sale  of  goods,  see  "Sales,*'  U  8,  5. 

WATERS    AND    WATER    COURSES. 

{    1.    Natural  Trater  oonrses. 

Land  added  by  accretion  held  to  be  the  prop- 
erty of  the  riparian  owner,  and  not  of  a  sabse- 
quent  patentee. — Widdecombe  t.  Chiles  (Mo. 
Sup.)  444. 

The  rights  of  an  upper  riparUn  proprietor 
to  use  the  stream  for  irrigation  purposes  are  su- 
perior to  those  of  a  lower  prqprietor.-^3«nuck 
T.  Arthur  (Tex.  Civ.  App.)  410. 
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f   S.    Artlflelal    pmida,    vea»rv»lra,    aad 
ebamnela,  dams,  and  flowaee. 

Xlqiilt7  will  enjoiD  an  owner  of  land  border- 
ing on  a  stream  from  filling  in  the  low  places  on 
his  land,  and  constructing  a  leree  along  the 
stream  on  bis  side,  so  as  to  cause  the  stream 
to  unnaturally  overflow  the  lands  of  another 
bordering  on  the  opposite  side  of  the  stream. — 
SuUivan  v.  Dooley  (Tex.  Civ.  App.)  82. 

S  3.     Pnblie  irater  anpplT. 

Contract  between  a  city  and  a  water  company 
for  the  furnishing  of  water  held  not  forfeited 
by  a  partial  breach  of  its  conditions  by  the  wa- 
ter company.— Harrodsbnrg  Water  Co.  v.  City 
-of  Harrodsburg  (Ky.)  1032;  City  of  Harrode- 
burg  T.  Harrodsburg  Water  0<k,  Id. 

WAYS. 

Private  rights  of  way,  see  "Easements." 
Public  ways,  see  "Highways";   "Municipal  Oor- 
poratioDS,''  {(  11,  12. 

WELLS. 

Well  poisoning,  sm  "Homicide,"  I  4. 

WIDOWS. 

Dower,  see  "Dower." 

WILLS. 

See   "Descent   and  Distribution";    "Bxecators 

and  Administrators." 
Equitable  conversion,  see  "Conversion." 

8    1.    Testamentary  oapacity. 

Bvldence  of  imperfect  memory,  forgetfulness, 
«tc.,  Md  insufficient  to  establish  want  of  testa- 
mentary capacity.— Southworth  v.  Southworth 
<Mo.  Sup.)  i&. 

EMdence  that  testator  was  of  the  requisite 
age,  and  sane  at  the  time  of  making  his  will, 
held  to  establish  a  prima  facie  case,  and  to  shift 
the  burden  of  proving  incompetency  to  the  con- 
testants.—Southworth  V.  Southwortii  (Mo.  Sup.) 
12». 

Where  testamentary  capacity  was  shown  by 
one  attesting  witness  and  other  evidence,  the 
fact  that  the  other  two  attesting  witnesses  tes- 
tified that  testator  was  not  of  sound  mind  at  the 
time  did  not  justify  a  refusal  of  probate. — 
Southworth  t.  Southworth  (Mo.  Sup.)  129. 

In  an  action  to  set  aside  a  will,  evidence  held 
sufficient  to  show  testamentary  capacity  at  the 
time  testator  executed  the  will. — Southworth  T. 
Southworth  (Mo.  Sup.)  129. 

f   2.    Beqnlaitea  and  Talldity. 

The  insertion  of  the  name  of  an  executor  in  a 
will  after  execution  held  not  to  invalidate  the 
will.— Southworth  v.  Southworth  (Mo.  Sup.)  129. 

The  cancellation  of  a  clause  in  a  will  providing 
that  it  should  not  be  probated  held  not  to  in- 
validate the  will.— Southworth  v.  Southworth 
(Mo.  Sup.)  129. 

Testatrix's  knowledge  of  the  contents  of  the 
-will  from  which  the  one  executed  was  copied 
held  enough.— Beyer  v.  Hermann  (Mo.  Sup.)  164. 

I  3.     Probate,  establlslunent,  and  annul- 
ment. 

Under  Ky.  St.  tf  4819,  4850.  4859,  the  dr- 
«nit  court,  on  appeal  fnnn  an  order  of  the  county 
court  refusing  probate  of  a  will,  cannot  deter- 
mine whether  certain  devises  are  void  for  uncer- 
tainty.—Leak's  Heirs  t.  Leak's  £x'r  (Ky.)  789. 

Where  a  case  was  not  permitted  to  go  to  the 
Jary,  and  all  the  evidence  was  preserved  in  the 
appeal  record,  rulings  of  the  court  in  exclusion 


of  evidence  would  not  be  reviewed.— Southworth 
V.  Southworth  GHo.  Sup.)  129. 

Testimony  held  not  tending  to  prove  the  allega- 
tions of  petition  contesting  the  will  that  tes' 
tatrix  was  insane,  or  that  the  will  was  not  ex- 
ecuted according  to  law,  or  was  procured  by  un- 
due influence.— Beyer  v.  Hermann  (Mo.  Sup.) 
164. 

Instruction  to  Jury  after  retirement,  without 
allowing  opportunity  for  reargument,  held  proper. 
—Beyer  v.   Hermann   (Mo.   Sup.)    164. 

The  finding  of  the  jury  on  conflicting  evidence 
that  testatrix  was  of  sound  mind  wiU  not  be 
disturbed  on  appeal.— Beyer  v.  Hermann  (Mo 
Sup.)   164. 

I  4.     Oonetraetlon. 

Will  construed,  and  held  that,  on  the  death 
of  one  of  the  two  legatees  without  children, 
testator's  brothers  and  sisters  tnok  her  share. 
— Tmesdell  v.  Darnall  (Ky.)  755. 

A  devisee  held  to  take  a  life  estate,  his  chil- 
dren a  vested  remainder,  and  his  grandchil- 
dren a  contingent  remainder.— Rudd  v.  Trav- 
elers' Ins.  (3o.  (Ky.)  759. 

Joint  devise,  with  survivorship  on  death  with- 
out issue,  construed  to  intend  death  in  testator's 
lifetime.---Jackman  v.  Jackman  (Ky.)  776. 

Devise  of  land  construed,  and  tract  of  land 
devised  determined.  —  Hatfield  v.  E^tep  (Ky.) 
789. 

Will  devising  land  to  one  and  "her  heirs," 
subject  to  condition  that  she  support  testator's 
son,  held  to  vest  fee  in  devisee. — B^berts  v. 
Orume    (Mo.    Sup.)    662. 

An  estate  in  fee  created  by  a  will  cannot  be 
cut  down  by  a  subsequent  clause,  unless  it  is 
as  clear  as  the  language  of '  the  clause  which 
devises  the  real  estate. — RoI>erts  v.  Crume  (Mo. 
Sup.)  662. 

The  word  "heirs"  in  a  will  held  a  word  of 
limitation,  uulees  clearly  shown  to  have  been 
used  to  designate  new  class  of  beneficiaries. — 
Roberta  v.  Crume  (Mo.  Sup.)  662. 

Will  construed,  and  held,  that  testator's 
wife  took  a  fee  simple,  and  that  attempted  dis- 
position over  to  blood  relations  was  void. — 
Roth  V.  Bauschenbusch  (Mo.  Sup.)  664. 

Will  construed,  and  held,  that  only  those  chil- 
dren or  descendants  of  children  living  at  the 
death  of  the  life  tenant  would  take  in  remainder. 
—Nichols  V.  Guthrie  (Tenn.)  107. 

Under  a  will,  remainder  held  to  vest  in  a 
class,  and  not  in  the  individual  members,  until 
after  death  of  life  tenant. — Nichols  v.  Gluthrie 
(Tenn.)  107. 

I  S.    Hlshta  and  llablUtlea  of  doTiseea 
and  leicatees. 

Under  Ky.  St.  Si  1681,  2366,  title  of  devisee 
may  be  subjected  by  his  creditors,  though  alien- 
ation by  him  was  prohibited  until  be  arrived  at 
a  certam  age.— Smith  v.  Smith  (Ivy.)  1028;  S. 
Kahn's  Sons  v.  Same,  Id. 

Will  construed,  and  held,  that  defendant  was 
entitled  to  occupy  a  house  devised  to  his  chil- 
dren at  a  specified  rental  only  so  long  as  he 
occupied  the  same  during  testator's  lifetime.— 
Hedges  v.  Hedges  (Ky.)  1112. 

A  note  given  by 'defendant  to  testator  held 
not  an  advancement  to  defendant's  wife. — 
Hedges  v.  Hedges  (Ky.)  1112. 

Will  construed,  and  held,  that  specific  legacies 
bequeathed  bore  interest  from  the  date  of  testa- 
trix's death.— Gaston  v.  Hayden  (Mo.  App.)  938. 

WITHDRAWAL 

Of  stockholder  from  building  and  loan  associa- 
tion, Bee  "Building  and  Loan  Associations." 
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WITNESSES. 

See  'TDeporitions";  "ErideDce." 

Absence  of  as  gionnd  for  contintiance  of  crim- 
inal prosecution,  see  "Criminal  Law,"  i  10. 

ESxperts,  see  "Evidence,"  M  10,  11. 

Opinions,  see  "Evidence,"  ({  10,  11. 

Perjury,  see  "Perjury." 

Separation  and  exclusion  at  trial,  see  "Trial," 
§1. 

Testimony  of  accomplicea,  se«  "Criminal  Law," 
§8. 

{   1.    Attemdanoe,    prodnotloa    of    doov- 
meiita,  and  oompeiiMitloii. 

In  criminal  prosecution,  held  not  error  to  re- 
fuse to  issue  a  subpoena  for  a  certain  witness. — 
Godwin  t.  State  (Tex.  Or.  App.)  804. 

(  S.    Competeney. 

In  action  by  wife,  husband  held  competent  to 
testify  as  to  any  matters  she  might  have  testi- 
fied to.— Swinebroad  v.  Bright  (Ky.)   1031. 

Executor  and  his  surety  hfld  not  incompetent, 
under  Civ.  Code  Prac.  {  606,  to  testify  as  to 
declarations  of  testator  as  to  purpose  of  gift; 
claimed  to  have  adeemed  legacy.— Swinebroad 
v.  Bright  (Ky.)  1031. 

Devisees  held  not  incompetent,  under  Civ. 
Code  Prac.  {  606,  to  testify  as  to  declarations 
of  testator  as  to  purpose  of  gift,  cU>u>«<}  to 
have  adeemed  legacy. — Swinebroad  v.  Bright 
(Ky.)  1031. 

Incompetency  of  son  to  testify  as  to  declara- 
tions of  his  deceased  father  regarding  the  lat- 
ter's  intention  concerning  certain  land  held  not 
affected  by  son's  conveyance  of  his  alleged  in- 
terest therein  to  piaintifEs.— HufE  v.  Miniard 
(Ky.)   1036. 

In  an  action  by  heirs  of  a  deceased  wife  to 
enforce  a  resulting  trust  against  her  husband 
from  an  investment  of  her  separate  estate,  the 
husband  held  incompetent  to  testify,  under  Bev. 
St  1899,  t  4652.— Johnston  v.  Johnston  (Mo. 
Sup.)   2^. 

Cross-examination  of  an  incompetent  witness, 
objected  to,  held  not  to  constitute  a  waiver  of  the 
objection.— Johnston  v.  Johnston  (Mo.  Sup.)  202. 

Under  Rev.  St.  1899,  §§  4652,  4656,  a  wife 
held  not  a  competent  witness  in  an  action 
against  her  husband,  to  which  she  was  not  a 
party,  where  her  interest  in  the  subject  of  the 
action  was  merely  collateral. — Layson  v.  Coop- 
er (Mo.  Sup.)  472. 

Under  Rev.  St  1899,  S  4652,  a  claimant 
against  decedent's  estate  held  incompetent  to 
testify  with  reference  to  conversations  testified 
to  by  other  witnesses  concerning  the  claim 
which  occurred  prior  to  the  probate  of  dece- 
dent's will.— Kersey  v.  O'Day  (Mo.  Sup.)  481. 

One  who  makes  a  contract  as  agent  is  not 
a  party  in  interest,  so  as  to  be  disqualified  as  a 
witness,  after  the  death  of  the  other  party. — 
Clark  V.  Thias  (Mo.  Sup.)  616. 

Refusal  to  require  attorney,  testifying  for 
his  client,  to  state  his  financial  interest  in  the 
case,  held  error,  under  Rev.  St  1899.  g  4652. 
— Koenig  v.  Union  Depot  Ry.  Co.  (Mo.  Snp.) 
637. 

A  party  to  a  suit  against  an  administrator  is 
not  competent  to  testify  to  admissions  by  the 
deceased. — Reed  v.  Morgan  (Mo.  App.)  381. 

Witness  held  incompetent  to  testify  to  con- 
tract with  decedent  showing  that  what  was 
apparently  decedent's  property  was  in  fact 
his  own. — Cleveland  t.  Coulson  (Mo.  App.) 
1105. 

{  8.    Examlaatloa. 

In  a  prosecution  of  a  distillery  for  creat- 
ing a  nuisance,  it  was  not  error  to  permit 
witness  to  modify  his  statement  as  to  the  own- 


ership of  the  distillery.- Kentucky  Distilleries 
&  Warehouse  Co.  v.  Commonwealth  (Ky.)  746. 

A  witness  who  wrote  down  a  dying  declaration 
may  refresh  his  memory  by  a  reference  to  the 
memorandnm  made.— Foqna  t.  Commonwealth 
(Ky.)  782. 

The  court  held  not  to  have  erred  in  refusing  to 

f>ermit  defendant,  on  trial  for  homicide,  to  go 
nto  particulars  about  decedent's  character. — 
Bearden  v.  State  (Tex.  Cr.  App.)  17. 

In  an  action  for  injuries,  it  is  proper  not  to 
allow  defendant  to  show,  on  cross-examina- 
tion of  plaintiff,  that  he  had  refused  to  submit 
to  an  examination  by  physicians  to  be  appointed 
by  the  court— Austin  &  N.  W.  B.  Co.  v.  Cluck 
(Tex.  Civ.  App.)  569. 

In  an  action  for  servant's  injuries,  evidence 
that  plaintiff  refused  to  submit  to  examination 
by  defendant's  physician  held  properly  exclud- 
ed.—Gulf,  C.  &  S.  F.  Ry.  Co.  T.  Brooks  (Tex. 
Civ.  App.)  671. 

In  action  against  railroad  for  damages  ftpm 
fire  communicated  by  spark,  held,  that  a  qnestioD 
to  a  witness  was  not  Improper  as  leading. — ^Tex- 
as Southern  Ry.  Co.  v.  Hart  (Tex.  Civ.  App.) 
833. 

I  4i     Oredlblllty,   Impeaoluaaat,   oomtra- 
dlotlon.  and  eorroboratioB. 

A  witness  cannot  be  required  to  say  whether 
he  can  point  out  any  testimony  of  his  on  a 
former  trial  as  to  a  certain  matter. — Bnckman 
V.  Missouri,  K.  &  T.  By.  (3o.  (Mo.  App.)  270. 

The  credibility  of  a  defendant  who  takes  the 
stand  in  his  own  behalf  may  be  attacked  fay 
showing  that  he  has  been  conricted  of  cattle 
stealing.— Bearden  v.  State  (Tex.  O.  App.)  17. 

Indictment  against  state's  witness  held  ad- 
missible for  purpose  of  attacking  his  credibil- 
ity.—Lee  V.  State  (Tex.  Cr.  App.)  407. 

Under  Code   Cr.   Proc.  1895.   f  796,  where 

grosecutrix  at  the  trial  admitted  tiiet  she  testi- 
ed  differently  before  the  grand  jury,  the  state 
held  entitled  to  introduce  her  testimony  before 
that  body.— Barnard  v.  State  (Tex.  Cr.  App.) 
967. 

In  an  action  against  a  railroad  for  injnries, 

statements  made  by  plaintiff  to  a  witness  sev- 
eral hours  after  the  accident  held  inadmissible 
to  support  plaintiff's  testimony. — McCowen  v. 
Gulf,  C.  &  S.  F.  Ry.  Co.  a'ex.  Civ.  App.)  4a 

In  trespass  to  try  title,  a  letter  held  admissible 
as  tending  to  contradict  a  statement  made  by 
plaintiff.— White  V.  Epperson  (Tex.  Civ.  App.) 

That  plaintiffs,  in  tresimss  to  tij  title,  had 
been  contradicted  on  material  issues,  did  not  au- 
thorize introduction  of  evidence  in  support  of 
their  reputation  for  truth  and  veradty. — White 
V.  Epperson  (Tex.  Civ.  App.)  851. 

It,  was  error  to  admit  testimony  contradict- 
ing immaterial  evidence  of  a  witnew.  elicited 
on  cross-examination. — Smye  v.  Groeabeck 
(Tex.  Civ.  App.)  972. 

Defendant  by  cross-interrogatory  may  aho'w 
that  plaintiff's  witness  had  made  a  writuai 
statement  contrary  to  what  he  had  testified  tar 
plaintiff. — St  Louis  Southwestern  Ry.  Co.  at 
Texas  v.  Patterson  (Tex.  Civ.  App.)  887. 

WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  "Mechaalci' 

Liens." 

WRITS. 

See  "Process." 

Portieulor  isrtti; 

See  "Certiorari";  "Execution";  "Oamiahmcnt,'* 
S3;  "Habeas  Corpus";  "Injonctiain":  "Man- 
damus";   "Supersedeaa." 
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Certiorari  to  justice  ot  the  peace,  see  "Josdces 

of  the  Peace,"  i  2. 
Writ  of  error,  aee  "Aj/p^al  and  Error." 

WRONGFUL  EXECUTION. 

See  "Bzecution,"  {  7. 

WRONGFUL  FORECLOSURL 

See  "Mortsages,"  8  B. 


WRONGFUL  SEIZURE 

See  "AttaclimeDt,"  i  1. 

WRONGS. 

See  "Torts."  .^^ 

YEAR. 

Estates  for  years,  see  "Landlord  and  Temmt" 
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